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PKEFACE TO THE SECOND EDITION. 


Copies of the first edition of the Criminal Section of the late 
Mr. Sanjiva Row’s All India Digest having been rapidly 
exhausted, it has been found necessary to bring out a second 
edition to satisfy the constant demand of the learned profession 


for the work. 


In the preparation of this edition, opportunity has been 
taken to correct the few errors and to remove the few repetitious 
that were found in. and to make good the omissions of some 
cases unwittingly left out from, the first edition, and generally 
to revise the whole work in an exhaustive manner. The cross- 
references have been in several oases rc-writtou, and have been 
made fuller. The notes of subsequent oases appended to each 
main case at its end have been brought completely up-to-date. 

The names of parties to all the cases have, in this edition, 
been cited at the close of each main case in the body of the 
Digest. Also, two tables of cases, one contammg the names of 
parties in their alphabetical order and the other conl.aimng, m 
numerical order, the volumes and pages of the Repoits 
wherefrom the cases have beeu taken, are furnished at the 

end of the second volume. 



have been brought down to the end of 1915. A 


volume in the form of a supplement. 


The Lawyer’s companion office, | 

TBIOHINOPOIiY AND MADRAS- f 
Dated 8th November, 1915. 


V. KAMANATHA lYEB. 
r. HAEI RAO. 
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PREFACE TO THE FIRST EDITION. 


In the year L905, at the earnest call of many members of the legal pro¬ 
fession, I undertook the issue of my Current Index. It has now run 
through a course of five years and has started upon the sixth year of 
its existence. I am glad to state that, since the publication was launch¬ 
ed into existence, it has been acquiring a widely increasing popularity 
throughout the length and breadth of India and Burma. It focuses 
within its pages decisions of each and every province in India, so that 
the use of the book is not confined to this province or that, but extends 


to all the provinces in India, in short, wherever the laws of the country 

are administered; so much so that I have often had requisitions from 

my esteemed constituents in the various provinces to send them type¬ 
written copies of the cases to be found in some of the rarer original 
reports, which cannot be had in the libraries of their own provinces. 
While the profession appreciate the utility of the publication as keeping 
them in easy touch with all the latest case-law of the country, they 
have, for the last few years, been feeling, and justly, that, as the numbers 
of these annual digests increase, the task of hunting up references is be¬ 
coming more and more troublesome and laborious, as it involves the con¬ 
sultation of a number of stray volumes-a trouble which the profession 
would always like to see as far minimised as possible. My constituents 
have, on the one hand, been asking me for the consolidation of my Cur- 
rent Indexes from the year 1905. On the other hand, they have been 
asking me to bring out a consolidated Digest from the earliest times up 
to date, since Woodman’s Digest stops with 1900 and there has been no 
consolidation since then. In order, therefore, to minimise, to some ex- 
tent at least, this inconvenience. I published m 1908 my Jr-ennia 
Key," which was intended to serve the purpose of the consolidation of 

the Carrenb Indexes for the years 1905 to 1907, and bad an ‘dea of con¬ 
solidating this "Triennial Key ” from time to time as years rolled by. 
But. partly as the " Triennial Key ” removed the difficulty, a small con¬ 
solidation for three years went but a little way towards meeting this 

widely felt need. 


The want of a conBolidated Digest from the earliest times up to 
date being thus a standing grievance among the profession I have for 
some time past, been earnestly urged to bring out one on the lines of my 
Current Index. The only publication that professes to supply the place 
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PREFACE TO THE FIRST EDITION. 


of a coinprclionsivf* digest is the tiiiie-lionouied and wcll-reoowned Digest 
of ^\'oodlll:m, not to speak of inany»>thcr minor Digests of a limited and 
v.irving ^cope. But Woodman’s Digest, great as may be its merits, is 
antiquated in many ways. In the lii-st place, the consolidated edition 
of Woodman's Digest stops with 1900. And, though separate Digests 
have been, fr»)m time to timo, pubh.'iied for the .subsequent years, they 
stand isolated and without consoiidat.ain and there seems to be but little 
prospect of these Digests being consolidated and brought down to date. 
Besides, Woodman’s Digest was compiled when Acts XIV of 188‘2, XV 
of 1877 and III of 1877, were in force ; and the cases have been group¬ 
ed under the sections of these old Acts. A practitioner, therefore, who 
has now to prepare his cases under Act V of 1908, Act IX of 1908 and 
Act XVI of 1908 will experience no small difiicnlty when he finds for 
his guide a book in which the cases have been arranged under the sec¬ 
tions of the older and repealed Acts. 

Again, Woodman’s publication digests only a few of the reports that 
now form the available sources of information for the modern lawyer in 
respect <.f the Chartered High Courts. Reports, like the Madras Law 
Journal, the Madras Law Tiiucs, the Allahabad Law Journal, the 
Calcutta Law Journal and the Bombay Law Reporter, do not find a place 
in Woodman’sDigest, not to mention works like Weir's Criminal Rulings 
and Ratanlai s Unreported Criminal Cases. 

There is yet another point in which Woodman's Digest is also 
defective. Standard commentators of great renown embodv in their works 
cases from the Punjab Record, the Oudh Cases, the Central Provinces 
and the Nagpur Law Reports and the Burma Law Reports. Of late 
years, a practice is also coming into existence for Judges of the Charter¬ 
ed High Courts to hear cited, in the arguments before them, decisions 
of the Chief Courts and the Courts of the Judicial Commissioners of the 
various provinces and to refer to them in their judgments Vide I L R 
30 A. 334 (342), I.L.R. 34 C. 216 (220), 4 M.L.T. 404 (410) where 
cases of the highest Courts other than the Chartered High Courts have 
been referred to by the learned Judges of the several Hi^rh Courts. 
Woodman’s Digest has altogether left out of consideration cases decided 
by these Courts which find no place in it. The ever-increasing popu¬ 
larity of my Current Index is proof positive of the recognition of the 
above fact. 

With the object of satisfying all these requirements, I set about, more 
than a year ago, compiling an “ ALL INDIA DIGEST ’■ from the earliest 
times "P ‘o ^ate. Considering the gigantic nature of the task as well as 
the inadvisability of jumbling np the criminal and the civil oases together 
m one and the same volume or volumes, I have thought it expedient to 
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separate the criminal from the civil cases ami to issue separate volumes 
dealing with these distinct subjects, such of the cases having a two-fold 
aspec^being given in both the criminal and the civil sections as well. The 
advantages of such a separation are obvious. The criminal cases will be 
contained in one handy and portable volume ; the entire held of Criminal 
Law will be ready before the practitioner when he is conducting a case 
in the Criminal Courts. Such of the members of the profession as 
confine their practice to the Criminal Courts only, Magistrates, members 
of the Police Department and others similarly circumstanced, will be 
saved the expense of having to purchase the volumes containing the 

civil cases also. 


It is but a small part of the work of a practitioner preparing his case 
to get at an authority for a certain position. To fix its exact value wit 
reference to the case-law on the particular point is the next, but a more 
important and difficult, task. The value of the decisions of one High 
Court, in a case argued in a different High Court, by way of supporting 
or distinguishing a decision of the latter High Court, is incalculable. 
Even a mere observation, unconnected with the facts of the case, ot a 
single Judge of the High Courts acquires very much the weight ot a 
decided case, when such observation is cited with approval by their Lord- 
ships of the Privy Council. Again, even the Full Bench case of a paHi- 
cular High Court loses much of its value, when it has been constantly 
dissented from by all the other High Courts and distinguished m later 
oases by the same High Court. It has, therefore, been deerned essen¬ 
tial to indicate, at the end of almost every case, whether it has been 
mowed, referred to. or distinguished, etc., in subsequent cases^ For 
similar reasons, it has also been found desirable to give, wherever 
possible, a list of such of the earlier cases as the later case has foUoioed. 

referred to, distinguished, <&c. 

A rectangular bracket at the end of a case contains the subsequent 
cases, wherein such case has been followed, referred to, de.. whereas a 
circular bracket at the end of a case contains the 

have been dealt with by.suoh case. Examples 1 B. 15 lU J 

means 1 B. 15 has been distinguished in 19 B. 10.5, see co umn 9 , 15 P, 
B. 1901, Cr., (16 A. 437,21 A. 263, F.). means that 16 A 437 and H A^ 
263 have been followed by 15 P.E. 1901, Cr., see column 15 » A. 18 

(AW.N. 1884 37 A.W.N., 1885, 30, 7 B. 82, B.). [F., 7 C.P.L. . , 

Cr'.] means that A.W.N.. 1884, 37, A.W-N., 1885, M and 7 B, 82 have 
been referred to in 8 A. 18 and that 8 A. 18 has boon followed in 7 C.P L 
E. 21, Cr. The reader will thus be pleased to see the immense a va 

offered by this publication. If he should light upon any <>7 77 7 
subject. L will be able to understand the development of the case-law 
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on fhe subject from the earliest times down to the present date—an 
advantage not to be had in any other publication known hitherto. 

The cases will be brought down to June. 1910, and the" All India 
Dk'iKST," as its title indicates, will contain all the cases from all the 
reports, official and non-official, in the country. (f’’h/<’list of Reports 
dige.sted.) 

Numerous cross-references have been given to facilitate the task of 
picking up authorities on any particular subject. The cases decided under 
an Act have been arranged under the sections of the latest Act on the 
subject, the corresponding sections of the older and repealed Acts being 
also given within brackets at the commencement of the sections. 

I trust I have done almost everything that ingenuity can devise to 
make this book a work of ready reference and I believe I have spared no 
labour in achieving this end, I would consider my labours amply reward¬ 
ed if the profession should generously appreciate the publication and 
humbly hope that it will also be of use to the Government in its great 
work of Legislation. 


“MADHWA Vilas.” 
Teppakulam P.O , Trichinopoly. 

Dated 29th April, 1910. 


T. V. SANJIVA ROW. 


POSTSCRIPT TO THE FIRST EDITION. 


A WORD of explanation may be deemed necessary regarding the arrange¬ 
ment of the cases herein collected under the several headings and sub¬ 
headings. It was the desire of the late Mr. T, V. Sanjiva Row that the 
All India Digest should be modelled on the lines of his Current Index 
of Indian Cases. The main principle which he endeavoured to follow in 
the compilation of this Digest has been to group all the cases coming 
under a legal conception, say Abetment, under that particular heading 
alone, and to give cross-references to the other headings under which 
such cases may fall, so that the reader may have the whole case-law on 
that conception at one and the same place in the Digest But this he 
found, was nob always quite practicable. Owing to the nature of’the 
subject. It has been considered desirable to group the cases dealing with 
the same subject, some under one heading and some under another and 
to give cross-references to the other heading; for instance, cases dealing 
with the subject. Dispute as to possession of immoveable propertv’’ 
have been put. some under the heading “ Criminal Procedure Code 1898 

8. 145 .” and some under the heading “Dispute as tnT - . 

. ., * M j . ® "ispuie as to possession of 

immoyeable property, and mce versa, with cross-references to each 
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other. The reader, therefore, who wishes to be exhaustive in his 
researches, will find the case or cases he may require by searching for 
them under all the headings under which they may be expected to appear. 

The cases will be brought down to the end of the year 1910, though 
the original intention was to bring them only down to the end of June, 
1910. An appendix will be added, which will contain all the cases that 
may appear too late to be inserted in the body of the Digest. The 
quantity of the Mss. having far exceeded the original estimate, the 
Criminal Section of the Digest has to be issued in two volumes. 

For the sake of thoroughness and to help the reader in his investi¬ 
gations, it will be seen that, in the case of the various legislative enact¬ 
ments, a short historical survey, showing the effect of the later enact¬ 
ments on the earlier ones under consideration, has been appended to the 
Acts, Imperial and Local, wherever possible. In the preparation of 
this historical note, the latest Government editions of the Unrepealed 
Acts of the Imperial and the Local Legislatures have furnished the 

main guidance. 

Two tables of cases have been given. One gives the list of the cases 
digested by the number and page of the volumes of the Reports in their 
chronological order and the other gives the list in the alphabetical order 

of the names of the cases. 

‘•MADHWA VILAS." p KAMANATHA IYER. 

Teppakulam P.O , Trichinopoly. P RAO. 

Dated 26th November, J910. 
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REPORTS DIGESTED IN THE ALL INDIA DIGEST 

SECTION I—CRIMINAL. 


NAMES OF REPORTS. 


ra High Court Reports 

ra High Court Reports, Full Bench Volumo 
lababad Law Jouroal 
lahabad Weekly Notes 
ngal Law Reports 

Qgal Law Reports Supplemental Volume 

^mbay High Court Reports 

imbay Criminal Cases 

)mbey Law Reporter 

)urke'e Reports 

kicutca Law Journal 

kicutta Law Reports ••• 

Uoucta Weekly Notes 

jutral Provinces Law Reports ... 

>ryton'8 Reports ••• ••• ••• 

riminal Law Journal o{ India... 

riminal Rulings of the Bombay High Court 

ay’s Reports 

yde’s Reports 

idian Cases 

)dian Jurist. New Series ... 

idian Jurist, Old Series 

idian Law Reports, Allahabad Series ••• 

idian Law Reports, Bombay Series 

idian Law Reports, Calcutta Series 

idian Law Reports. Madras Series 

r>y Oobind Sbome’a Reports ... ••• 

ioapp’s Reports 

law Reports, Indian Appeals ... 

<aw Reports, Indian Appeals. Supplemental Volume 

^aw Weekly ... ••• ••• 

jower Burma Selected Judgments ••• 

jower Burma Printed Judgments 

jower Burma Rulings .•« 

ladras High Court Reports 

ladras Jurist 

Madras Law Journal ••• 

Madras Law Times ... *** 

fladras Weekly Notes ••• ••• 

klarsbaU’s Reports ... 

Vioore’s Indian Appeals ••• ••• 

Moore’s Privy Council Cases 
!9agpur Law Reports 

j?orth*Weflt Provinces High Court Reports... 

Dudh Cases ••• ••• 

Dudb Select Oasee ... ••• 

Punjab Law Reporter 

Punjab Beoord ••• ••• ••• 

Punjab Weekly Reporter ••• 

Etatanlal’s Unreporied Cttmioal Cases ••• 

Sind Law Reporter... 

Baraswati’e Privy Counoil Judgments 
Sutherland’s Privy Oonnoil Judgments 
Sutherland’s Weekly Reporter ... 

Sutherland’a Weekly Reporter Full Bench Volume 
Batberlacd’s Weekly Reporter Gap Number 
Upper Burma Bolings ••• 

Upper Burma Bulinga 
Upper Burma Rulings 
Upper Burma Bulinge 
Weir’s Crinunal Rulings 


Period. 


... ' 1866—1869 

1866—1868 

1904— 1915 

... 1881 — 1908 

1868—1875 
1868 
ISGi—1875 
... lina—1915 

1MJ9 —1915 
1865 

1905— 1915 
1877-1884 
1896—1915 
1 ^* 86—1904 
1862—1863 
1901—1915 

!!! 1862—1863 

1863 — 1864 
1909—1916 
1862 

1866—1867 
1876—1916 
1876-1915 
1876—1915 
... 1876—1915 


. I •• • 

... ! 1868—1915 

... ' 1872—1873 

... ! 1914—1915 

1872--18y2 
...' 1893 — 1900 

1900—1915 
1862-1875 

!!! 1891—1915 

1906—1915 
1910—1915 
1862—1863 
1836—1872 

!!! 1905—1915 

1869—1875 
1898—1915 

!!! 1900—1915 

1866—1915 

1906— 1915 
1862—1898 

1907— 1916 
End of 1906 
1831—1874 
1864—1876 

... 1862—1863 

1864 

... 1892—1896 

1897—1901 
1902—1903 
1904—1916 


G 
































ABBREVIATIONS EXPLAINED. 


REPORTS. 


Agra. 

S 9 • 

a 4 a 

9 ¥ 4 

A, L. J . • 

a ♦ a 

4 9 9 

4 9 9 

A, W. N. 

see 

a a a 

4 9 4 

B, ■ 

9 9 9 

• » 9 

9 aa 

6. H. C« ••• 

a a 9 

a 9 a 

ass 

B. L, R. «•* 

• a 9 

9 a a 

a a ^ 

Bora, Or. C. „ 

S • 9 

a a a 

9 9 9 

Bom. L» R, 

a a s 

a S a 

1 ♦ • 

Bourke. 

9 a a 

a 9 a 

9 9 4 

But. L. R. 

a 9 a 

• 9 9 

9 a • 

Bur. L. T. 

a 9 9 

♦ a 9 

9*9 

0i ** * 

e e e 

9 a 9 

a 9 a 

0. L. J« «.* 

• a a 

a s a 

4 9 4 

0. L, B> 

ass 

S 9 9 

4 9 9 

0. P* L> Ri 

a a e 

a 9 a 

... 

0. W, N. 

e i e 

a 9 S 

9 9 4 

Ooi, 

a 9 a 

aa a 

» 9 a 

Gt* Rg« ••• 

a i e 


9 a a 

Cr. L. J, ••• 



4 9 4 

Hay, 


a a a 

• a a 

Hyde: ••• 


a a a 

44 4 

I. A. 



4 4 9 

Ind. Cas. or I- 0, 

a • a 


49 

Ind. Jur. N. 8. 



a • e 

Ind, Jur. 0. 8* 

a a e 


a a a 

• J » ••• 


a a a 

a 9 a 

Knapp, 

aa 4 


aa 9 

L| B* R. ««• 


a a a 

a « 4 

L, W, 

i S 4 


a a a 

M. 



9 9 9 

Marsh. 


ate 

9 4 9 

M, H.O. 


a a 9 

4 4 9 

I. A, 



a a a 

J* 

aa a 

44 S 

a a a 

lifl. L, J, » 

a a a 


• a a 

M. L. T, 

4 a a 

4 4 4 

9 * a 

Moo. P, 0« Oi 

4a 9 


9 9 9 

M. W. N, ... 

aa 4 

a a a 

4 9 4 

N, L, B, 

4 4 4 

a a a 

4 9 9 

N. W, P. H. 0. or N, 

W. P. 

a a a 

a 9 a 

O. 0. 

• 4 . 

a a 4 

4 9 1 

*0* L. J, ... 


4 4 4 

9 9 • 

P, L, B, .«• 


a a a 

a a t 

P» R. .■ 

4 , « 

a * 4 

aa * 

P. W, R. ... 

, .. 

4 4 9 

aa • 

Bail Un. Cr, 0. 

■ « * 

a a a 

4 a 

Bar, 

... 

4 4 9 

a 9 

B. 0, Oudh, ... 

4 * 4 

44 4 

aa 

8« L, B, ... 

4 4 4 

• a a 

a 9 

8uth. 

.4 4 

a #4 

a 1 

U, B, B« »«• 

44, 

4 44 

a 4 

^7. B« ... 

• 4 • 

4 4 9 

a • 

Wsir. 

44 4 

• 44 • 

OTHER ABB 

Appl. 

444 

4 4 4 

• 

Appr. 

44 4 

• 4 4 

4 

Oooi. 

#44 

«44 



Indian Law Reports, Allahabad Scries. 

Agra High Court Reports. 

Allahabad Law Journal. 

Allahabad Weekly Notes. 

Indian Law Reports, Bombay Series. 
Bombay High Court Reports. 

Bengal Law Reports. 

Bomoay Criminal Cases. 

Bombay Law Reporter. 

Bourkc*B Reports. 

Burma Law Reports. 

Burma Law Times. 

Indian Law Reports, Calcutta Series. 
Calcutta Law Journal, 

Calcutta Law Reports. 

Central Provinces Law Reports. 

Calcutta Weekly Notes. 

Corylon’s Reports, 

Bombay Criminal Rulings. 

Ctimioal Law Journal. 

Hay’s Reports, 

Hyde’s Reports. 

Law Reports, Indian Appeals. 

Indian Cases. 

Indian Jurist, New Series. 

Indian Jurist, Old Series. 

Joy Gobind Sbome’s Reports* 

Knapp’s Reports, 

Lower Burma Rulings. 

Law Weekly. 

Indian Law Reports, Madras Series. 
MarsbalPs Reports. 

Madras High Court Reports, 

Moore’s Indian Appeals. 

Madras Jurist. 

Madras Law Journal. 

Madras Law Times. 

Moore’s Privy Counoil Cases. 

Madras Weekly Notes. 

Nagpur Law Reports. 

North-West Provinces High Court Reports 
Oudb Cases. 

. Oudb Law Journal. 

. Punjab Law Reporter. 

. Punjab Record. 

• Punjab Weekly Reporter, 

, BatanUrs Unreported Criminal Cases. 

• Saraawati’s Privy Counoil Judgments. 

, Select Cases. Oudh, 

• Bind Law Reporter. 

Sutberlaod’e Privy Counoil Judgments. 

.• Upper Burma Rulings. 

Butherland’s Weekly Reporter. 

,« Weir’s Criminal Rulings. 


Applied- 

Approved* 

Considered. 






ABBREVIATIONS EXPLAINED, 


zt 


D. ot Distd. 
Disc. 

Diss. 

Exp. 

F. 

(F. B.) 

Obs. 

(P C.) 

R. or Refd. to 
Rcl. oa. 

(8. B.) 


. Distinguished. 

. Discussed. 

. Dissented irom. 
. Explained. 

, Followed. 

. Pul! Bench. 

. Observed on. 

. Privy Council 
. Referred to, 
Relied on. 

. Special Bench, 


N B.— In the Punjab Record and the Punjab Law Reporter, and also in the Punjab Weekly 
Reportc^ the cases are known by their numbers and not by the pages where they are printed: 
ie.g.) 4 P. R. 1910, Cr., would mean Case No. 4 Cr., in the Punjab Record of 1910. The same ex¬ 
planation applies to tho Punjab Law Reporter as well as to tbo Punjab Weekly Roporter also. It 
has also t.o bo remarked that the Punjab Record, the Punjab Law Reporter and the Punjab Weekly 
Reporter, have been divided into two sections, Civil and Criminal. 









TABLE 


HEADINGS, 


OP 


SUB-HEADINGS AND CROSS-KEFEKENCBS 


The headings and sub-headings under which the cases are arranged 
are printed in this table in Capitals, and the sub-headings in Small Capitals- 
The cross-references are printed in ordinary type. 


ABANDONMENT OP CHILDREN 
abatement OP APPEAL 
Abatemeot of l^uisaooe 
ABATEMENT OP PROSECUTION 
ABATEMENT OF REVISION 
ABDUCTION 
ABETMENT 
ABETTOR 
Abkari 

Abkari Officer 
Abscooding 

ABSCONDING OFFENDER 
Absence 

Absentee Co«9baret 
Abuse 

Abusive Language 
ACCEPTING INSTRUMENT NO 


1.—iMPEBlAIi ACTS. 
Ao( II of 1639 (Pines by MagUtiAtes) 
AOT V OP 1840 (OATHS) 


1 

3 

4 

9f 

)1 

>1 

6 

■i7 

28 

II 

II 

M 

34 

t) 

n 

35 


DULY STAMPED 

9 « * 

II 1 

ACCESSORY 

• 9 # 

II 

Accident 

9 ♦ e 

II 

Accident, Fatal 

• • # 

II 

ACCOMPLICE 

t 9 9 

II 1 

1.—Gbnebal 

4 • A 

1 

« , 

2.—ACCOMPLICE 

EVIDENCE — 

1 

1 

JUDGE’S OHABGB TO JURY 

41 1 

1 

3. —ACCOMPLICE 

EVIDENCE — 

1 

NEOEB8ITY FOB CORBOUO- 


BATION 


43 
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Section I.—Criminal—Vol. I. 


Abandooment of Children. 

(1) — Wh^n abandonment is offence—Penal 
Codei s. 3i7— Object of section. —The real object 
of 8. 317, Penal Code, is tbe pcevoDlioo of the 
abandonment or desertion by a parent of bis or 
her children of tender years in snob a manoor 
that obildrea. not being able to take care of 
thecDselros. may run the risk of dying or being 
injured. OaiMINAD REVISION OF PKOCBBD- 
IHQS IN THE CASE OF FBLAKI HARIANI, 16 
W.R, Cr. 12. 24 M. 662]. 

ii)^Intention of wholly abandoning child is 

of offence, ••The gist of tbe ofience, under 
B. 317. Penal Code, is tbe expoduro or leaving 
ol tbe child in any place with tbe inteouoo of 
vvhoHy abandoning it; and tbe manoer of ox- 
posure or leaving and tbe consequences likely 
to ensue from it are not essential ingredients of ’ 
the offence under the Indian Law, though they | 
may often be properly taken into consideration 
in estimating its gravity and in apportioning , 
thesenceace, KING-EMPBROR v. ANTAKKBE. , 
3(M. 662^1 Weir 332. (16 W.R. Cr. 12. 18 | 

A. 364. R.) 

(S)-intention of abandoning child .—Under 

317. Penal Code, tbe only ioteotioo required 
to complete tbe offence is an intenlioD ol wholly 
abandoning tbe child. It is not necessary 
that there should be an intention to abandon 
the child so as to endanger its life. In re BOYA 
SUMKULAMMA. 1 Weir 331. 

(4) —Leavuig child near place of public resort 
—Penal Code, ss. 307 and dn—diUmpt to 
murder.—k mother would be liable to be 
punished under s. 317, and not under s. 307, 
Penal Oode, although ebe left her child in a 
place which was quite close to a village and 
also near a public road where it was, in fact, 
shortly after discovered* E&fPEROBv* EUHDAN, 
A.W.N* 1908. 48. 

(6)—Lsavinj child near a road—Murder,—k 
newly-born child was left by its mother in an 
enclosure near a road not far from tbe village, 
was there discovered by a passer* by and shortly 
after breathed its last. Held that tbe mother 
eonld not be convicted of mnrder, the child not 
l^AVing been left on a barren heath or in an 
Unfrequented place, but ol an offence ander 


Abandonment of Children^con^inued. 

s. 317. Penal Code. MOSST, NaNKKE v. 
CROWN. 28 P R. 1866, Cr. 

{fu—Death rnnoteltj due to exposure. —Wbero 
a child does not dio on account of tbe exposure 
except in a remote degree, the mother that 
exposed tbe child would not be guilty of murder, 
but only of an offence under s* 317, Penal Code, 
which contemplates cases in which death is 
caused from coiit or from some other result of 
exposure. Queen v. khodabux Fakerr 
alias KHUDIUAM Fabebr. 10 W.R Cr. 52. 

(1)—Penal Code. s$. 304. 317 — Exposure of 
child knowing that death was likely to ensue .— 
Where a mother exposed an infant child, know¬ 
ing that such abandoomeut by her was likely to 
cau><e its death, and death ensued in conse¬ 
quence thereof, held that she could properly be 
convicted of culpable homicide under s. 304, 
and not under both 8. 304 and s. 317. EMPRESS 
OF INDIA V. BANNI, 2 A 349. 

(8) — Penal Code, $$. 300, 304, 317— Starving 
child to death. —AO ac^.used person who caused 
the death of her infant child by deliberately 
starving it, but did not either abandon or part 
with it. was held to have been wrongly convict* 
ed under s. 317, Penal Code, and it was pointed 
out that tbe Sessioos Judge, in convicting the 
mother under 9. 304, ought to have specified 
tbe exception under s. 300, which covered tbe 
case. MUSSAMMAT RAM DaI v. CROWN, 18 
P.R. 1870, Cr. 

(9) — When no offence—Penal Code, s. 317 — 
Leaving children under care of others, —The 
mother of an illegitimate child, aged 6 months, 
made over the child to a blind woman in 
whose company she was, and promised to 
return with food which she said sbe was going 
to beg ; ebe went off to another village and prob¬ 
ably had DO intentioD whatever of returning. 
Held {per Blair and Aikmao, JJ.. Knox, J., dis¬ 
senting} that she was not guilty of an offence 
under s. 317, Penal Code. QUEBN-EMPRESS v. 
MIRCBIA, 18A.364»AV.N. 1896,117. IReL. 
4 lod, Cas. 801 N.L.B. 199 ; R; 24 M. 
662}. 

( 10 ) —born babe left in charge of 
husband*$ eisfer.—Where a woman left bet 
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Abandonraent of Chtldreo— concluded. 

daughter’s nowly-horn babo with the sifter of 
her scQ-in Uw. who wis then absent from tbc 
place, s.ayinc that it was her brother's child, 
and tbo infant died shortly after ber departure, 
held that the woman was not guilty of an oSence 
under s. 317 and that her daughter had not 
abetted any such offence. CROWN v. ItlOSSU- 
MAT Kh \ruO. 33 P.R. 1872, Cr. 


( 11 ) — ehpino Unvinq infant under 

husband's care —A married woman, who eloped 
leaving her suckling baby a month and a half 
old in the house of her husband, was held not 
to be guilty of an cffonce under s. 3l7. Penal 
Code, as she knew that her husband would 
surely Uko care of it CROWN v. BlTURtN 

3 P.R 1878, Cr. f/I., 4 P.R. 1079. Cr.l 

( 121 —C?iiH 6 eiH 7 taken care of by husband.— 
A married woman quarrelled with her husband 
and loft for her parent’s home when ho bad gone 
out. leaving ber child six months old in his 
house. The husband took charge of the crying 
infant on bis return home ; held that the 
woman was not guilty of an offence under 
R. 317, Penal Code. Empress v. Bhagan 

4 P.R. 1879. Cr. (5 P.R. 1878. Cr., Appr.) 


ll^)-~Charr}e to jury in ft cftse of—Duty of 
Sessions Judge in summing up .—Where the 
Jury doubted whether a woman had abandoned 
her child at all, or whether she was the mother 
of jl. although the Sessions Judge had no rea- 
sooablo doubt from the evidence on these 
points, it was pointed out that it wts bis duty 
in summing up the evidence to Uy before the 
Jury all the facts requiring to be determined bv 
them. 1 W.R. Cp Letters 10 


(14)—Circumsfftjiceswi^fgafinj; crime... in this 

case which was one of abandonment of child the 
circumslaiices which wore revealed in evid^co 
precluded the idea, that appHlant intended to 
do more than abandon her illegitimate child, 
and even this was done in away to give tbc 
child every chance of being rescued, fJeld that 
under such circumstsnces the Sndinc and 
sentence of the Sessions Judge must be modi- 

N'nkee V. Crown. 23 p r 

1qOO« up. 


Abatement of Appeal. 

a)-Dcft(;| of appeUant. effect o/.-The death 
of the appellant during the pendency of the 
appeal causes th« appeal to abate. Amir Sinoh 
V. CROWN, 16 P R. 1878 Cr. [Z),« 9 Cr r, ? 
103 = 24 P.R, 1908. Cr.; R.. 6 P.R.isg^Cr] 

{2)-Cnm. Pro Code (1872). ss. 283. 297 - 

Death of convict who appealed -Revision.-Tho 
Crim. Pro. Code has not mads any provision for 

the continuance of an appeal either by the 
heir, devisee, or executor of a deceased convict 
or by any other person, an appeal lodged by 
such convict abating on his death. The Hieh 
Court has. however the right to call for the 
record and make such order thereon as it may 
deem to be due to justice. IMPERATRIX v 
DONQAJI ANDAJI, 2 B. 564. AXRIX y. 


Abatement of Appeal— conefudeti. 

(3)— Crim. Pro. Code (1862)» s. Remedy 
of deceased appellant's leg'll representatives.^ 
Caso where tbo Hi^b Conn held that the appeal 
of a deceased appellant abated on hi$ death and 
dccliued to take it up under its revisioQsl 
powers as tbo decision depended on the appre- 
ciHtion of evidcQco. Tbo leg«ai representatives 
of tfaedeoeased appellant were, however, referred 
to the Goveromont for redress- re NAI31 
SHAH, 19 B. 7l4:=:Rat Un. Cr. C. 707*Cr, 
Rgv 40 of 1894. 

See APPEAL — APPEAL —PRACTICE AND 
Procedure. 2 B. SGi. 

See Revision—pertaining to 
Evidence, i 9B. 7U = Rvt. Un. Or a 707 
= Cr. Rg. 40 of 1S94. 


Abatement of Nuisaoce. 

See Ben. act III OF 1S99, r. 3. ol. 39, aad 
s. 632, 8 lod. Oas, 630-= 16 C.W.N. 316. 

Arising from privv on public road—See 
Crim. Pro. Code (1833), Ch. X and 133, 4 
Bom. L.R. 882. 

See Penal Code, ss. 99, i4i. 49% 2 O.Ij. 
R. 03. 


Abatement of Prosecution, 

{\)^Effect of Complainant's death on prow- 
cuhon^Crim. Pro. Code (1398). s. 198 .—The 
death of the complainriot, during the course of 
orimioal proceedings for defamation, necessarily 
terminates those procoediugs, ISHAR DAS 
Ktng.EMPBBOR. aP.W.R. 1908-7 Cr. L.J. 
290 = 10 P.R. 1908, Cr. = 112 P.L.R 1908. (31 
C. 993. P.B., F.) 

{2)~Penal Code, s. 491—Adultery— Hus- 
oand’s death.—A prosecution for adultery, 
under r. 437. Penal Code, is not necessarily put 
Hn end to by the de-tth of the husband. HIGH 
COURT ProcbrdingS. 13th July 1869, No. 
12CI. 4M,H.C App. 55 = 2 Weir 233. 

Abatement of Revision. 


Deft^i o/appiicftnf during pendency of revi~ 

(1882). s. 431.—The 
ea h, during the pendoncy of revision proceed¬ 
ings, of the applicant for revision causes, by 
analogy to s. 431. Crim. Pro. Code, tbe reyi«ion 
,^«AZANA v. EMPRESS. 6 PR. 
1893. Cr. [R., 9 Oc. L.J. 103 = 24 P.R. 1908, 


Abduction. 

See Kidnapping. 

See Penal Code, ss. s59—3G9. 494 . 498 . 

P^nisliatfe—penai Code. ss. 362, 
^‘thout the intention 
wTth^ sections dealing 

for ftbduotion and also 

iCL a Object of abduot- 

orml acquitted of the 

charge, held, that the oonviotion was bad. as 
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Abduotioa—eoWtnucd. 

the conunoD object which ni>tdo the actpnoish- 
ablo was not proved. KHALITj Nasya v 
EMPEROR. 6 C.W.N. 208. (15 VV.R. Ct. 4 =6 

B.L.R. l‘il, F.) 

(2)— Force or deceit not practised. —A convic¬ 
tion of abduction was quashed, no force or 
deceit having been pr»ctised on the person 
abducted. QUEKN v. KOMUL DaSS, 2 W.R. 

Cr. 7. 

( 3 l_p,-o„iise of viarriage nof fulfilled. — 
Where a man by a promise of marri.ago induces 
a woman to leave her house, but does not marry 
her or got her married, be is guilty of deceiving 
bet witbio the meaning .of a. 362, Penal Code- 
MaHCUB V. KiNG-EMPEROR. 4 A.L.J. 482. 

( 4 j_p^„al Code, ss 362, 3G6—.'li-Jrrwintf 
girl with idea of prostituting her. —Where an 
accused person dishonestly induced a girl to 
marry him and leave hue home with the view of 
causing her to prostitute herself, held that the 
fact of such marriage did not exculpate him 
from being guilty ot abduction under s. 362. 
Penal Code, or of an offence under 9. 366. 
Bahadur v. Empress, 7 P.R. 1881, Cr. 

( 5 )—Penal Code, ss. 362, 368. 498, 116— 
Enticing by procuress. —The conviction of a 
procuress was changed from abduction to entic¬ 
ing. where the womau alleged to have been 
abducted was of mature age and a free agent, 
and the conviction of the other prisoners was 
also changed from abetting wrongful oonceal- 
meot undor e. 368, to abetment under s. 116, 
Penal Code. QUBBN v, SRIMOTEB PODDBB. 

1 W.R. Cr. 43. 

(B )—Magistrate to take evidence of marriage 
and not to refer complainant to civil suit 
Penal Code. s. 498.—The procedure of a Magis¬ 
trate discharging an accused person, charged 
with enticing away a married woman, on the 
ground that she denied having been married to 
the complainant and referring the complainant 
to a civil suit was held to bo irregular ; the 
Magistrate being under an obligation to take 
evidence as to the fact of the marriage. In 
cases under s. 498, Penal Code, marriage could 
not be proved by the evidence given in a civil 
Buit. Empress V. ali baksh, 3 P.R. 108!. 

, Cr. [R., 40 P.R. 1882, Ct.] 

(7)—Afarried woman, if can abet her own 
abduction. —Neither under the Penal Code not 
under the Frontier Regulations is it an offence 
for a married woman to abet her own abduc¬ 
tion. JHUNDOO V. AHMED DEEN, 40 P.R. 
1888. Cr. See also PHALDA v JIWan SINGH. 
6 P.R. 1871, Cr. ; CROWN v. MUSSDMMAT 
WaHABJI, 14 P.R. 1873, Ct. ; NATHA SINGH 
V. Empress, It P.R. 1883, Cr. 

Women abetting her own—See ABETMENT, 
Golm. Dig. Or. No. 4 (1871). 

See Complaint — Dismissal of Com¬ 
plaint. 17 P.R. 1874, Ct. 

See Crim. PRO. CODE 11898). bb. 188,637, 
4 P.R. 1902, Or<-2l P.L.R. 1902. F.B. 

See Obim. FRO. CODE (1898), ea. 199, 238, 
a? M. 61-2 Weir 286. 


Abduction —concluded. 

So" ClilM. Pro. Cook (1893), y*;. 213. :M5, 

8 P.R. 1871. Or. 

With intent to hold up to ransnin —-SV.! 
PkN.M, Code, s». T1. .-KU. :5G5. 383, ill (b) and 
387, HL.B.R. IGO^P) Ind Cas. 167 11 Or. 

L .7. 167 =G Hur. L T. 77. 

Carrying oO :i woin ui by lorco—Wliun 
paui-^habb*. —iVe Pr.NAl, Conic, sa. 112. 2J9. 
302.301.32.5.366. 12 I’.W.R I’.lll, Cr. ^ 193 
P.L.R. 1911-12 Cr. L J. 393= 11 Ind. Cas. 
577. 

See SENTIINCE—GENERAL, 7 M H.C. 375. 
Abetment of —and wroncful conllneinr’nt 
—Penal Code. ss. 343. 498.—S-r Sf.NTFNCK — 
Cumulative and sepab.m'E sentences. 
W. R. 1864, Cr. 21. 

Sec SENTENCE-CUMUL.tTIVE AND SKI’-A- 
ratb Sentences. 8 W.R. Cr. 8i. 

Abetment. 

See Pen.al Code, ss. 107—114. 

(U —lohal constilutcs—Fenul Code. 
ss 109 114 and 119. —To substautiaie a ebargo 
under 's. 109, I.P.C.. it is necessary to show 
intentional aid by some act or illegal omission. 
Where a person admittedly conceals the exist¬ 
ence of a design to commit an offence which he 
is bound to disclose, and by this concealment 
intentionally facilitates or is likely to (aoilitato 
the commission cf the offence, he is guilty of 
abetment under 8. 118. l.P C. A coDspiracor. 
who Stands out of a bouse while his friends 
enter insido and loot it and watches out in 
pur.=uaoc6 of the common design, is. if he is 
near enough to render assistance, guilty of abet¬ 
ment under s. 114, T.P.C. Queen-Empress 

v. khandu Vishnu Sathe. t Bom.L.R. 35i. 

{i]—Test of abetment—Guilty knowledge of 
abellor.—'Iho test of oulpability, in oases of 
abetment, must always ba whotber, having re¬ 
gard to the immediate object of the instigation 
or conspiracy, the act done by the principalis 
one which, according to ordinary experience 
and common seosu. the abettor mast have fore- 
aeon as probable. QUEEN-EMPRESS v. MA¬ 
THURA Das. 6 a. 491 = a,W N. 1884, 251. CR-. 
11 A.L.J. 997 = U.B.R. 1897—1901. Vol. I. 

249]. 

(31—Penoi Code, s. 106 —Abetment—Concert 
—Intention. —To constitute a man the abettor of 
another’s crime, tt must be clearly established 
that both intended to commit or to further the 
same crime. REG. v* Rftt. Do. Cr. v. 

93»Cr. Rg. 47 of 1875. 

U)^pre 9 ence at offence^ how far abeiment.-^ 
To be prescDt and aware that au offenco is 
about to be committed does not constitute an 
abetment, unless the person present bolds some 
position of rank or influence such that his 
oountenanciDR what takes place may, 
the oifoumstancos. be held to be a direct 
eooouragemont, or unless some specifio duty of 
prevention rests on him. which he leaves 
unfulfilled, in such wise that he may be 
taken as having joined 

perpelration of the offence. QUBBN-EMPEES6 
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AbetmcDt ~conlinucd. 

V. Lakshmi, Rat. Ud. Cr. G, 303 = Cr. Rg. 51 
of 1886. 

tb)~Abclment — Presence — Inaction —Cri- 
nunoUljf — Probability compatible with iJiriocentc 
—Conviction, justification /or.—Whore, io a 
murfJer case, a co-accueed stated that sbo 
rfmaiLod an unwilliug speeiator while ibc 
oflence was being committed by the other 
accused. i7eW, that ibe alleged omission ol a 
co-accused to intervene or raise an alarm did 
tjot con-iiiutc an abetmeot ol murder, inasmuch 
as her inaction did not constitute criminality. 
Where the circumstances of a c-tFO point to the 
conclusion that the accused committed the 
oflence, but there is also a reasouallo probability 
compatible with bis inuocetice, there is no sufli* 
cicDt justification for the conviction ol the 
accused. S.AfUU I’RASAD v. Emperow, IS Cr. 
L.J. 617 =25 lad Cac 625. 

(6) —jl/crc presence—No e^ciicc.—The mere 
presence at the commission ul a enmo of a per- 
60 n. who has tioaulboriiy to tnurlete, will not 
constitute an abetment of the offence (JUREN- 
pIPRESS V. SHIDMNO'.I'PA, Rat. Un Cr 

C. 844 = Cr. Rg. 13 of 1896. 

inpresttKe o1 ViU 
lage C/<0Jt7,id<ir.—The mere fact of the commis- 
Sion of the ofienco of eitortico in the presence of 
the Village Lbowkidar. witboutany disapproval 
on bis part, will not constitute him an abettor 
GOPsL CHUNDEU sirdar V. FOODMONI 
Bewa. 8 0.728 = 11 C.L.R. 223. 

(ft)—Peiml Code. s. IN—dbcri«e»f of offences 
unaer s^. 330. 348, /. P. C.. comtable-Bvi 
dencr of active msdoaiion, whether necessan,.- 
Where a Village Magistrate, being present on an 
occasion in which a police cousrable was causing 
hurt 0 and wrongfully confining a por.on. did 
not attempt to interfere with, or stop tbocrimi- 
nal acts of the constable, commuted in his 
presence nor did be report them to the Magi 

of the abcimfnt 
of ofienccs punishable under ss. 330 and 349 

that he actively instigated the police to commit 

committed. In re 
A^IIANNA HKQADE AND ALI BE-aRy. 1 Weir 

lenai code. s. 330.—A policeman who io 
present at the beating of a prisoner Sv another 

f6°ssi’oT'*“ purpose of extorting a con- 

i6SS(oo atid does uot rcoiou^trA^o toifVk u* 

LtT^HAN, 20 B 394 y. 

A A 9,,. 

‘I'” 5,«'“y Agaiost who,^ bo 

With the dao, A was held to be euilt„ 7 

ment within the second head nMhe^ 9 rA 
of 8. 107, Penal Code. Queen v 
12 H, R. Cr. 39, 

(11)—Aiefmenf by tnsfioafion— 
abettor’s rntmtion.-ihe offence of fbeSnt bj 


Abetment— continued, 

iD5iligation depends upon tbo Intenliftn o( tbe 
person wbo abets, and not upon the act which 
18 actually committed by the person whom be 
abets. guEKN V, IMAMDI BhOOZAH, 21 W. 
R. Cr 8. 

(12) —Imtigntion inean^ of letter sent by 

post^Plaee of trial.--Wboto a p^rsoD sends a 
letter to auotbcrr through the post, inviting him 
to ihe uommis^ioQ of a criminal oflence, bo is 
guilty nl tho oflence of abetment as soon as the 
letter is received by, and tbo contents become 
known to, tbe addressee, aud is triable at tbe 
placo where the letter is received. QUREN- 
Empress v. Bheo di\l Mal, 16 A. 389=*«A. 
W.N. 1894,133. [F., 2 C.W N. 606 ; 2?,. 36 B, 

5J4«14 Bom L R 117«13 Cr. L J, 426«U 
Ind- Cas. 070.J 

(13) —Doefor tfoinou xoilh medicvxe 

to poison Iter son^utUaio—Instigation,—\Whozo 
an accused person asked a native doctor to supply 
her with mcdiciue (or pfusoning her son-in-law* 
heU that Jt was no attempt to murder, it 
being sunply an act by way of preparation to 
commit an oflence and not bciog a transaction 
which would necessarily bavp coded in murder 
if Dot iuterrupted ; but that it amounted to an 
instigarion by tho native doct^>r to abtt tbo 
accused in committing murder, punishable, 
wuh reference tos. lOS. Eicpin. 4, Ftfoal Code, 
under sj; no »nd 302 of the Code. EMPRESS 
V. RHakutAWAR, 24 P.R. J882, Cr. 

{^i)^Sympalhy with an unlawful assemblyf 
t/ Tbe mere fact that persons of 

mf uenco, boing awaro of tbe objects of an 
unlawful a^^sembly, deliberately absented them- 
selves from the locality, would not make them 
1 ^ instigation within tbo moaning of 
s. 107, Penal Code* or abetment of an oflence 
under 8. 143, Penal Code. Etim AH MajUM- 

dar V. Empress, 4 c.w.N. 500 . 

<^beVcd should result from abetment 
Penal Code, s lOU.—Thi* act abetted should, 
under s. 109, Penal Code* bo committed as tbo 
wsult of eheabeiment. QUBEN v. RajcOOMAR 
Banerjee. 1 Ind. Jur. 0,S. 105. 

Com^ifsstou of act abetted unnecessary• 
—It IS Dot necessary, to constitute the offence 
of abetment, that the act abettod should be 

18°51?R^^Cr is 1>IN0N.ATH BUROOA, 

°^eimenl.~To constitato 
tbeoflonce of abetment of an abetment of an 
offence, the original offence need not have been 

actually committed. Empress v. Troylukbo 
Nath Chowdhry. i C. 366 = 3 C.L R. 529. 

committed- 

S?MRrT‘°'‘ 9uashed~Crim. Pro. 

that thl nR^’ ^05.-Notwithstanding 

Sed lllrl " been commit- 

OhiM fvli ^^.I^®*“”betmen^ but the 

tho eonvi f or revision, quash 

h^H^cn 1 “bettors, whore 

ine fu if tbe follow- 

victed of an *^*®® a person con¬ 

victed of an cffence is acquitted on appeal on- 
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Abetment—contint^d. 

grounds of lad And tho decision of the appellate 
Court proceeds on grounds common to other 
oonvictod persons in tho same caso who have 
not appealed, the appellate Court is competent 
to acquit such persons also ; it being hold that, 
under tho finding of Iho appellate Court which 
has reversed the general tinding of the lower 
Court common to the appellant and o*.her 
persons, tho sentence on tho noo-app^llant con¬ 
victed person has become inconMsteut with tho 
finding, and by c')n''tfqueuce, is contrary to law 
and js, therefore, revotsiblo unier s. 401 or 
9 , 40ft, Cnra Pro. Code 118^1), as ihc c%«6 
may bo.’* Lal Khan v. Kurkem Khan, 71 
P.R. 1866, Gr. 

o/ accused to employ means 
physically incapable of producing effect— 

Code, ss. 103, 109 onti 5U.—Under s. lOS, 
Expl (2), and 8.511, Pooal Coda, the abet¬ 
ment of an oS.mce is possible, oven though tho 
XDi^ans intended lo be employed are such that 
they are physically iocip:ihle of producing th** 
eC -ct essential to constitute theoOence. SaHIH 
IHTTA V Empress. 20 P R 1885, Cr. See, also, 
KBO. V. PBSTANJl DlNSHA, 10 B H C. 73. 

(JO)—0^ act after Us comrnission, i/a6€£ma>if. 
—There is no abetment of an act after it has 
been committed. A person CAonot becouvictei 
of the abetmeut of a falfo charge, merely be¬ 
cause he gave evidence in support of it. That 
offetice must be oommitted either before or at 
tho time when the act wascommitted. JOQUT 
MoniNl DaSSEE V. MODHU SUDHAN 0UT, 
10 C.L.R. 4 

{‘l\\—AbHmenl of oOcnee after its commission 
impossible,—K young mio. sent out of bis 
pateroal house for criminal intimacy with a 
worniQ, carried awiy fc nn his fttuoc’s h^mse 
things, \7bich be presented to her ; on his con¬ 
viction for house trespass in order to commit 
tbeft and the woman's for abetting him, held 
that too laLter*s conviction was bad, as no act 
subsequent to the commission of an ofience 
could be construed as an abetment. CROA^N v. 
LOODDUN, 11 P.R. 1860. Cf 

—Attempt to ab^t offence—Penal Code, 
ea. 40, 109, 611.—Tho attempt to abet an offence 
ie not legally impossible, ani such an offence 
U punishable : for, the abetment of an offence, 
as defined in s. 40. Penal Code, is itself an 
oSeooe paoisbable by the Penal Code under 
e« 109 and other sections ofCh. V and an 
attempt to commie tho offence of abetment is 
provided for by s, 511, Penal Code. 8P1BR v, 
Eupebss, 49 P.R. 1887, Cf. 

{2'iy^OhaTQe of aHempting and abetting same 
offence,—Where a pereon was charged and con* 
vioted of attempting as well abetting the same 
offence, the High Court set aside the oonviction 
and sentence on one of the o^nnts EMPEROR 
T. Fatbhrhan Bahadubkhan, 8 Bom. h. 
R. ass«4 Gr. L J. 4S0. (i8 B. 706»I Bom. 
L.R. 142; 17 M. 235 E.B., R.) 

tii)—Cumulative charges of abetment of 
offence and commission of offence—Penal Code, 
as. 109 and 1L4.—A mao cannot be charged as 
an abettor by oooepiraoy as well as a perpetra* 


Abetment - continued, 

tor of tho offcucoabptted cumulatively. KlNcl- 
EMl’EUOR V. THIRI'AIU.M RBDDl, 24 M. 
S28»2 Weir 340=^1 Weir 340. 

(2ft) —17 o»mu abedvin her own abduction — 

A worn ciDoot bo convict^>d wiili the sihct- 
m*^nt of h*'r own abduction. POLICE V. 

Umrao Lodi. Colm. Dig. Cr. No. 4 (1870* 

ViCy)--Abenor wh»n punishahle as princioal 
—Penal Codr, s. 111 .—An ‘\c(nncd, who. wb»*n 
absent, is liado to ho punished as abettor, is 
liable to be punished as prmeipU. if ho i> pre¬ 
sent at the time of committing the ^ ileuco. 
EMPRESS V. MINDAI LaL. A W.N. 1883, 39. 

(j 7 )—jvesent at commission f\f off' nee 
punishable as principil— Kxi abettor, when pre- 
seor- ai <be oonjinis-;ion of the olloiv’e* must do 
reckoned as a principil piety. 1 W.R. Cr. 
Letters. 2. 

(29)— Code, ss. 100 nnd lU —/lbt(£or 
when liable as principal, — Hrld that to bring a 
prisoner wiihui s. Ii4. I.P C., it is necessary 
first to m^ke out the circumsi luces which 
constitute an ah<*lrncnt, '•o that, it absent, the 
person charged with abetment would have been 
liable to he punished as an abettor, and then to 
sbow that bu w;n also pccsoot when the offence 
was committoi Insugaiinn. engaging in a 
conspiracy, and inteniionally aiding by ao act 
or illegal omission make a person an abettor, 
f^ven though be is not present when the offence, 
the commission of which ho has instigated, 
conspired to effect, or intentionally aided by 
an act or illegil omi-j'^ion. is committed ; and 
if he is present, though merely as a spectator, 
be is punishable ^ principal, under s. 114, 
I P C Beld, further that, when no conspiracy. 
inmigUion, act or illegil omission is proved 
and tho abetment consists only of pirlioipation 
in the actual commission of tho offence, s. 109 
is the sec''ion aophcable, AHOULLV KHaN v, 
QUEEN-BMPRESS, 5 P.R. 1900. Cr. = 15P.R. 
1899, Cr. (7 W.R. Cr. 9. F.) 

( 29 ) —Prirtcipaf's acouiltal no bar to abettor's 

conviction,—The offeo'ce of abetment under 
the Penal Code is a substantive offence. Its 
punishment, when the culprit has been present 
at the commission of tho principal offeoce, is 
the Hamo as (or that offence ; and the trial ef 
it is not, in any way» dependent on the convic¬ 
tion of the person charged with the principal 
offence. An abettor may be convicted before 
the principal is arrested. RBG. v. MARUTI 
DADA, 1 B- 13. [D., 19 B. 105.] 

(30) —Cognisance of offence under s. 494, Penal 

Coie.—h Migistrate should not take cogoie- 
aoce of tho abetment of an oSence under a. iOi, 
Pen»l Oodo, without a complaint. JIT.MAL v. 
EMPRESS. 4 P R. 1888. Cr. »2pr. D.J. 

60 = 8 lod. C*8. 1160 = :12 P.R. 1910 = 39 P-U 
B..1911. 51 P.W.R. 1910. Cr.] 

(3l )—Abetment beyoni ierritirial jurisdielwn 
of a Migistrate—Crim. Pro. Code (1898) s. 180. 
—AUhouRh the abetment of ao oSoDoe might 
have taken pUoe beyond the territorial jurieaio- 
tion of a Magistrate, yet under e. 180 , Cnm. 
Pro. Code, the abettor can be tried by a Blagie- 
trate within whose tectUorial juriadiotion the 
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Abetment—con/inwed. 


Abetment—con^mwed. 


ofTcbco abeitod wns commuted. In re COKN- 
NANNA CioWD, 1 Weir 155. 

<5'2)— Atef7Hcu{ iu Brili&h Ivdia cf o^*«cc 
ccmtmlltU out'^ide British hidin—Pcnnl Code, 
ss. Ii5. i itf. Wl- Crim. Pro. Code 
s. I'S. —Win ru i\ Bncisb subject nbois m iiritisb 
inoia tin oOeuce conmiUifeU outride lirunh 
loom, bn is not cbargcct witb an cficnco puui>b* 
nbic nodtr the Ptnsil Code, and car.Dot, tbcre« 
fore, ce tried ty Courts. S. 188, Crim. 

l^ro. Code, aoes uot apply to suco a case. 
Queen-Empress v. (Ianpatuao Kama- 
CHANDRA, 19 B. 105- <7 B.H C. Cr. Sli, 5 M. 

aSB. F.) [IL, T1 B. 54 ; D.. 24 B. v87.) 

(aai- When (riAble by Jurp.-^AbcimaxUs Sizo 
triable by Jury ot»ly tsben they relate toofl^riices 
which aro ibemseUes so triHblc. 1 W.8. Cr. 
Letters, 2. 

(ail—Join^ of pfinctpal ami abcUor^^ 
Pennl Code, s. 114 - Evtoeuct Act, s. BO.-Two 
por&ous, jointly tried, IL*-' oue lor couuuittiug a 
iiboli uud tbo other lor baviog abetied it pre¬ 
viously and of being present at its comm 1 s^iorl« 
were bold to be jrioily tried for ibo same 
ofleoce wuhio tbe mcHuiiig ol s. 30, Evidence 
Act; a person answering ibo descriptiou given 
10 8, 114, i'fcnal Code, cannot be properly called 
an abettor, bo being, for pr-iotical purpeses, 
identical with a principal. Bao SBAH v 

Crown, 3 P.R. J879, Cr. ii\, 32 PJR. 1882, 

Ce.] I 


(35) Whether cbettor end principal tried /< 
same offence .—Two per>oi)s jointly tried, one h 
comatHLiDg ao oQeoce aud ibe other lor aba 
tiug II, were held not to be tried lor tbe san 
oQence wahm tho moariiug ol 8.30, Eviflem 

Act. But bee 8. i of Act III of 1801 or tl 
oxpJanaiioii to s. 30. Evideoce Aot.which eoac 
that oSence, as used in this section, iiicludi 
the abeimout of. or attempt to commit, tf 

AiniED V. Crown, 8 P i 

IS?”; cJ.] ■■ ^ - ^ 

1856 (E.r.:,«).-The Excii 
inl’i provibioo fi 

{dl)—Act XIV of 1866—Scopr ofs- lOy, Pent 
Code Act XIV of 1866 does not provide for tk 

ab'>lting an offence under tht 
Ac . Under s. 109. Penal Code, the abetmer 
must be ol an oSenco punishable under tbs 

punishable under 
miv V. RAMLC 

GUN Lall Moonseee. 7 H. R. Cr. 84. 

«ssa«f(-t7n(aw/-u/asse,« 
bly. Of several persons constituting an un 
law ul assembly, some only were armi 

St Ji^ke? uot so arme, 

ter of A. who gave a general order to beat wa 
held to be guilty of abetting the aeaault maA 

Cr si ^*®OOKOOLLAH. 12 W.B 


(^0) ^Abetment of biqamy — Penal Code* 

3GiS. 41U, 109, 420,—Case where the Court 
acquitted tbe accused boiaing chat they bad 
not ccmniittcd tbe offence ol concealing a kid¬ 
napped person but that thcro was sufficient 
/ocj> evidence that ihi y had committed 
the cflencc':^ of cheating (8 420) and of abetmeot 
cf bigamy (ss. 109 and 404), and leaving tbe 
District ^lagi^trate to act he thought fit. 
llUiAHlM V. EMPRESS, 7 P R. 1894, Cr. 

f40)— Abetment cf bigamy^Mohomedan Lav)» 
—Til csublish a charge of abetment, tbe ac¬ 
cused iDU'it be proved cither to have instigated or 
aided some other person, or to have conspired 
v’ltb anoiher for ihc commission of aa offence* 
Therefore, a Mabomedan guardiau of a married 
female infant, who, during her husband’s 
life time cau'-e^ a marriage ceremony to be 
performed in her name with another mao* 
but without her taking any part in tho trans¬ 
action. does DOC commit the oQoocc of abetment 
of bigamy, because, in doing the act, be is the 
sole actor, and ibo act, though illegal, is not, 
if dono by ono person alone, an offence provided 
for by the Penal Code. An act of tbe above 
description, instead of being tbe subject of a 
criminal prosecution, ought properly to be de¬ 
cided in a Civil Court. EMPRESS v. ABDOOL 
KurreeU. 4 C. 10 = 3 C-L.R, 81. [D„6 C. 

W.N. 343.1 


(41)—O/Irrinr; 5rifc(> to pi^6/tc servant to drop 
prosecutions under Opium and Excise 4cfs— 
Trial for graver offence unrfer s, 161. Penal 
Code—Penal Code. ss. 214, 3(5:, JIG,-An 
accused person offered a bribe of Rs. 90 to an 
lixcise Officer uot to prosecute him under the 
Opium and Excise Acts, the offence under the 
former Act being tbe possession of 4 annas 
Weight of opium and that under the Excise Act 
being the possession of 12 bottles of semy^* 
I or tbe former offence tbo sentence inflicted was 
a fine of Rs. 10, and for the Utter Rs, 75. The 
Magistrate, brsidss sentencing the accused to 
pay a fine of Rs. 50, also ordered the confisca¬ 
tion of the ninety rupees offered as bribe. Held 
that, as tbe accused offtred an illegal gratitica- 
lion to a public servant whose duty it was to 
prosecute for offences against tbe Excise Aot, 
the accused should have been tried for ihe 
more serious offence of abetting an offence 
under s, 161, Pcoal Code, but that the gravity 
of the offence rather depended upon the gravity 
of the offences he wished to couceal than upon 
the amount he offered, though tbe amount 
offered, as represeniing tbe degree ol tempta- 
lioi^ ought also be taken into coosideraiion. 

?900 ssf 


(42) Giving to public serva»i/.—Eveo if 
ft pub he servant is corrupt aod solioits a bribe 
directly or lodireotly. the giving him a bribe is 

abetment of bis offence. 

?89rvo? riM" ’■ 

14^—Abcfmeaf of cheatino.—Where an ao- 
eused person, in pcsseasion of a double pioe 
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AbetmeDt— continued. 

quicksilvered it so as lo cause it to restmblo a ^ 
rupee and subscqueiitl> gave it lo D to get ci p* j 
per ebanges lor it, heia that tbo accused was , 
not guilty under s. '241* Ptnsl Code, iior under i 
8. 232* unless at the tnne of whitcyi^ng (Ic coin 
he inlerdcd thereby to praciise deception or 
knsw it lo bo likely that deception would there¬ 
by te practised ; il the idea of uUoring iho 
while coin as a rupt-e was an altcrthougbt. the 
accused might be convicted of al citing B to 
cheat the person to \>lumhe was scot with the 
counterfeit rupee, under ss, lib and 420, Penal 
Code. EMTKESS V. illUARBA^, 9 P R. 

Cr. 

(44)—Prtial Cone, S5. 417 and 419.—Wbeie an 
accused person, by falsely represuiiliog 
prosecutor that a notorious and vscll skilled 
gambler \\astt rich who would fall au ensy 

prey, ii^duccd the prosecutor to gamble with 
such expert and the prr sBcator lest all bis pro¬ 
perty thereby, held that ihe accused was 
of the abetment of cheating under ss. 417 and 
419. Penal Cede. JaH.aNA v. EMPEROR, 4 
P.R. 1903, Cr.»l25 P.L.R. 190S. 

(45) — cock fighting. —h person, who is 
present at a cock fight in a public place* and 
eocoutages it by hia presence, being present not 
against bis will or accidentally, ia giiilty of 
aidinc and abetting the fight. QUEEN-EM 
PRESS?. NQASHWE Kya, U.B R- 1892* 1896* 
Voh I, 119. 


(46 )—Conspiracy under English and Indian 
X^ates—Penal Cede. s. 169,—Under the Indian 
Criminal Law* conspiracy, ixcept in cenaio 
cases, is a mere species of abetment, when an 
act or an illegal omission takes place in pur* 
suance of the conspiracy and amouuta to a 
distinct offence for each distinct offence abetted 
by the conspiracy. But, under the English 
Law, the agreement or combination to do an 
unlawful thing by unlawful means amounts, in 
to a criminal offence. The Penal Code 
(oUowe the English Law of conspiracy only in 
a lew exceptional cases, which are made 
panisbable under 88. 311, 400, 401. 402 ana 
12LA. In these cases, whether an act is done 
or not or an offence c'lmmitied in furtherance 
of the conspiracy, the conspirator is punishable, 
and be can also be punished separately for every 
offence committed in furtherance of the cone- 
piracy. In all other cases, conspiracy is 
one species of “abetment of an offoncs” and 
stands on the same footing as abetment by 
“intentional aiding.“ KINQ-EMPBROB ?. 

TBIRDMALAI REDDI, 24 M. 828=^2 WelP 840 
-1 Weir840-2 Weir 712. tS.,8Ct. L.J. 393, 
18 Cr.LJ. 89-16 O.W.N. 69-13 lod, Cas. 
379, 11 O.C. 828.J 

(47)— Conspiracy—Penal Code^ s. 108, exp. 6. 
—Under Expin. 5, s. 108, Penal Code, it is not 
necessary ts the commission of the offence of 
abetment by oonspiraoy that tbo abettor shall 
coDoett the offence with the person who com¬ 
mits it. It is sufficient il he engage in the 
QODspirsoy in porsoanoe of which the offence is 
committed. QuBBN ?. GOBXMD DOBBY, 21 
W,R, Op. 80. 


Abetment—coriftnwcd. 

{\S)-Peual Codc.ss. 107< 109,379. and 
393—Gem r<if intent ton to commit robbtry — 
The conviction under ss. 109, 332, roual CvjcIo, 
of ibu resident of a (creign lorritory, ( nind con¬ 
cealed Willi three olher-i in a descried bouse, 
for assembling to steal certain Goverruii ut 
Cfimcls that were grazing in the vilhigo or any 
other proper'% lh<it may be available was alter¬ 
ed by ihu coj tinning Court lo one under s. 393, 
but the ('hief Ci^urt quash* cl as inisusiain- 
ablo. Ueld Smylh. J The mere iaet; 

that a number of persons a^-seinblcd ii'gclbor 
with the general inieiitioii of commuting theit* 
and not a specific ihett w theft oi speeilii' pro¬ 
perty. doe8 not Hmoinit to the aticlmcnt <<f an 
offence of ibefi. so as to be punish ihlc lunicc 
S8 116 aua 379, Bcnal Cede, or under s* Ub 
and 3B2, Penal Code. A design to commU a 
specific oflonce muj-t be proved before holdn^g a 
person guilty of tbo abetment of such an c fiouco 
by having conspired with others to commit it. 
Per J Icontrai That the was 

covered by ibo 2iid clause of 9. 107, 1 onal 
Code. aoQ that the conviction was proper, / tr 
Plowden, J.-Oq a charge of abetment of con¬ 
spiracy. it is necessary to allege and prove no 
only mat the person charged engaged with one 
or more other per-« 0 Q or persona in a con^^piracy 
for the commiSbion of an offence (specifyiog 
the offence), but aUo that fome act or lUcga 
cmi-aion (spccif>iiig the act on ounssion) 
took place in pursuance of that conspiracy, 
and in order to the commission of the saia 
ofiaijce. Held, further l^er Plowden. J.) that a 
ebargn against several pursous of engaging in 
conspiracy to commit an offence of a particular 
kind (as* for inutHUce, tbeft) opportumty 
should effer within a delermirate area (as. 
for instance, a villag*‘) would not be improper as 
being too vacue. KarM ILAHI v, MORRISO*. , 
16 P.R. 1879. Cr. 


( 49 i_ 0 /crtmtnttf breach of trust by servant, 
preof of .— In order to sustain a conviction foe 
the abetment of criminal breach of trust by a 
servant, it must be piovod that the trinsaotion 
WHS a dishouest one and that the accused knew 
that, in respect of such iransaction, the servant 
was acting dishonestly »od wis comioittiog a 
breach of trust* and that the accused abetted 
the servant in doing it. BAL GOBIND 6HAHA 
V. EMPRESS, 4 C.W.N. 309. 

( 50 )—CriminaJ fcrrac/i of trust by servant^ 
Misappropriaiion.—The accused* appointed as 
the treasurer of the Punjab Bank at Mooltan, 
shortly afterwards introduced X as his agent or 
bis gumastah and removed himself to Amritsar 
00 fiome other duty of the Bank. X misappro¬ 
priated some o! the Bank's money and abscond¬ 
ed. The acoueod, being convicted of orimiuaJ 
breach of trust as a servant and of abetting the 
same, as be had* according to the Seasions 
Court’s finding, received some of the misappro¬ 
priated money and had connived at 
xlement, appealed, on the ground that he n 
no control over the Bank’s property, being only 
treasurer in name, that be bod not abetted a, 
and. that, X being the Bank’s and not his 
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Abetment— conlviutd 

Eorsaot. ho. ihe accu.^od, had not C'^mujiHed 
cnmioal hroacu of trust. Eor*»i<i by tho Chief 
Court, that tha accused aod X were servants of 
the Hank, that X had committed breach of 
tru-L as such, and that the accused had received 
the misappropriated money from X with a 
guilty knowledgo. and /I'./d tbit, although no 
act done by the accused d/fer- X’s cllonco was 
committed would make the former guilty as an 
abtiior, yet as the accused, who was. as ibo 
Bar.k's treasurer, bound to disclose the fact 
that be had irregularly received the Bauk’a 

moneyoD the first defalcation, did not do so 
he was guilty of an Illegal omission, bv which 
ha voluntarily caused the safe abstraction and 
traosmissiou to himsdf of the second sum and 
had thereby abetted tho breach of trn-t hv a 

ms'cc Cbown, 30 P.R. 

{5D—0/ cMmtnaf/res;.flss and theft—I'enal 
Code. S5. 107 and W:i—Execution of document 
giving lease over property not telongiug to the 
lessor-Lcisor-s habiluy as abettor for criminal 
trespass and theft of crops by less,e.-li is 

r£<iuiretHQots of ss. 107 
and 108, Penal Code, that the act done should 
aid thecommissioDofau oScnce or the com- 
mission of an act, which would bo an oSence if 
oommittcd by a person capable by Jaw of com- 
mitimg'an o0ence with the same intention or 
knowledge as that cf the abettor. The accused 
gave a lease of the pepper on oortain hiJU 
de.scribed to be the property of bis tarwad Tho 
lease granted comprised within the boundaries 
stated, not only land belonging to tho acemed 
but also other land stated to be the property of 
he Government. The lessee conveyed his right 
to others, and. under the color o( the lease 
the sub-lessees entered upon the Government 

took the pepper 
The accused was convicted of the abetment of 

criminal trespass and of theft, Held that the 
essential ingredient of criminal trtjJass and 
thn and unlawful laking^ 

the mere executioQ oJ a document cannot hi 

said to aid either the eoiry or the ukin^y 

was. by itself, consistent with aSm eoUon that 

executed should assert his claim thereunder in 
due course of law. flcfil also th«r . .l 

was no evidence that the accused sug'geeted^Ya 
entry on the land or tho taking of i ^ ^ 
the accused was not guilty o^f th*. 

«be.men.. PAR.Puiv'IvB'^.vo™, luZ. 
HE.Nay RHODES IIORQJN. I Wefr ,8 ° 


Abetment- confinwed. 

(53)—Pi nal Cone, s. 107— abetment o/dacoUy, 
—An accused person, who was present when a 
dacoiiy was plaonod, from whose hut the dacoits 
set out and to which they subsequently returned 
with their booty, was held to have been properly 
coovicted of abi tment of dacoily. Emperor v 
Sham Lal. A.W.N. 1903. 2. 

(54j —Pena/Cede, ss. )09 395 and 397—^lief- 
nitnl—Daiotl!/. —Where certain persons simply 
pointed out to the dacoits the house to be rob¬ 
bed or actively participated in planning the 
dacoity and in takingcharge of thecamols used 
by the party during the commission of the 
oflence. the abotior.s should be punished under 

as. 109 and 395. Penal Code, and not e. 397, 

which aoplics only to pers^oos Hctu.vlly commit¬ 
ting a dacoity in which ono of tho acts specified 
Ckat'AR SiNdJf V. Emperor. ISP. 
R. 1901. Cr. (15 A. 437, 21 A. 263. i\) 

(5b)—Giving tvucncc in support of a false 
charge—Abetnier.t of such charge.—K person 
cannot be convicted of ibo abetment of a false 
charge solely on theground of bis having given 
^idonco in support of such charge. QUEEN v. 

Ram Panda. 9 B L R. Ap. 16. 

(56)—Giving ttiJejice tn support of false 
cinrgc Abefnnnf —The lower Criminal Courts 
cannot punish, as abettors, pt-r.sons who gave 
evidence in support of false charges, or other 
charges found by such Courts to bo false, 
o. 103. Penal Code, does antcottemplat cany 
aow of subsequent abetment, or provide for the 
punishment of such offences, except when they 
are such as are defined in ss. 2l‘2 to 21R. QUEEN 
V. Paun Pundhah. ts W. R, Cr. 28. 

ss. 109. 2li-Fafs<i charge 
-A6e/mcH/-The offence of making a false 
chArge before the police falls within the first 
portion of 8. 211, Penal Code. Where, m a 
quarrel between one of the accused and the com- 
P aioant, the other accu.sed, espousing the cause 
of the former, beat tbe complainant and lodged 
a false oomplaint of tbelt against him acting 
on the former’s advice, held that the first 

o'!?® of abetting an offence 

s. 211, and that bis conviction for the 
.substantive offence, instead of for abetment, bad 

LOO.^N Lal V. 

evidence- 

nt ah It' order to convict a person 

of abetting the commission of a crime, it is not 
only necessary to prove that ho has taken part 

nnn? ! 1*°”® transaction which are 

Stint SL a® abetment of 

with^ahnt unless the person charged 

“j Sr ^ r “1“ tb. 
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Abetmwt—continued. 

{b9\—Penal Code, ss. 181 and 198—.4ctMsetJ 
in<iucv\g a ivtiness to suppress certain facta — 
.46d(men/ of fo.ls^ evidence. — VVhcro nu 

accused pcrsou a^kod a witness to suppress men¬ 
tion of certain facts in giving evidence against 
bim before a Magistrate in rofctence to a 
charge of defaraatiou. held that the act of the 
accused constituted an nb^tmont of giving false 
evidence in a judicial proceeding and not of an 
oSence under s. 181. In re AN01 CHETTI, 
i Weir 114»2 M.H.C 438»1 Weir 156. 

(60) —0/ preparation of recoyd, —A. who 

waft in the babic of preparing records from 
certain abstracis made and read to him by B 
was made to prepare an incorrect record by B 
who made and read filse absirncts. Ri.ld tbat 
B was guihy of tb^ abetment of tbe offence 
desoribeo in 3. 218, Penal Codo, even though 
A bad DO guilty iutontion or knowledge in ibe 
mattrr. Queen v. Bhij Mohan Lall, 7 
N.W P. 134. 

(61)—AnoiyfecZg^ of pleader— Client not an 
abettor but princioal—^Comuion lyitent—Penal 
Cede, s. 47 L—The fact tbat Ibe document 
filed by a pleader was known by him to bo 
forged must be established before he can bo 
coDvioted of an oScnce under s. 471, Penal 
Code. Iq such a cane, the clieut who gave the 
document is liable to bo punished, not as ao 
abettor, but as a principal, under h. 471. Penal 
Code. Empress v. Jiwan, A.W.N. 1887, 199. 

{G2)--‘0/ cawsing grievous hurt. —A ordered B 
and C to seize and forcibly tak^ D in the 
contemplation of an assault npon D, and D was 
80 beaten and tortured as to have died in 
ooneeqaence. Held tbat A was guilty at least 
of abetting the commission of voluntarily 
causing grievous hurt. QUEEN v. DOORQES- 
BUR BURMAH, 7 W.R. Cr, 61 


(631 —Abetment of house trespass 6^ woman 
with whom adufferv committed *—VVhere a per¬ 
son entered another's bouse and committed 
adullory with bis wife< held that bo could be 
severally convicted and punished for the house 
trespass and tbe adultery out tbat the woman 
could not be convicted of abetting r be house 
trespass. CROWN v. SHEIKH MUNGLI, 5 
P.R. 1871. Cr 

(64 )—Use of house for xHegal marriage^ if abet^ 
msnf,—The mere act of allowing an illegal 
matriase to take place at one's bouse does not 
amonoi. to the abevment of an illegal marriage. 
Queen v. Kudum. W, R. 1864. Cr. 13. 

(661 —Illegal marriage—What consiiiuUs abet¬ 
ment .persons simply oousent to bo 
present at an illegal marriage, or are present 
thereat in pursuance of such C3nseDt, or grant 
tbe Hccommodatioo of a bouse for tbe marriage, 
they do not n^cegsi^rily abet sucb marriage. 
Empress y. Umi, 6 B. 126. [R., 19 B. 363.] 


, {66f^£id napping from lawful guardianship — 
Penal Cods, $$, 366, 109—kidnapping not a con¬ 
tinuing o^ence.—Tht ofienoe of kidnapping a 
tninos i a complete as aocu as be or she is enticed 


Abetment —continued. 

or taken out ol the k'*t*piog of his or h»r l;iw* 
lul guardinn. Tbo of a min'T (rr m 

lawful cii'itodv lA O'l the same as ki-cptug I he 
minor nut of snob ousts dy. and. ibereforo. dnnrg 
the time the minor is kept mit of tbe custody 
of his or bor guardian t he oniMice of kiclnappii g 
does not coDtinuo ; c- n^cquintly, a pi'r-'On who 
assists a kidnapper afi< r ibo o'lin'cmcnt in keep¬ 
ing the minor, cann a. be convicted of the abet- 
meut of kidnapping, unless ihr kidnapping was 
ilsoU the outcome of a preconcert KMl'I^KOIt 
V. TIKA, 26 A. 197= A. W N. 1903.233 (I M. 
173. 19 A, 109, 2 C.W.N. HI. ll.\ t It.. 15 O C. 
351.] 

157 ) —Code $. :K>i-Carruin*j Virfn ip- 
ptd girl from place I‘•place —On aebargo of kid¬ 
napping a minor girl out ol her 1 iwlul guar'iau' 
ship, two of the accused wer»* convicted under 
s. 363, Penal Code, but ihe third w.is, on proof, 
of having convcy*^d the girl from plai'c to olaco. 
though he was not comicctcd with ih*' *' lakmg. ' 
convicted of tboabci incut of an otlencc under 
8. 363. I.P.C. Held that the conviction was 
bad, as kidnapping from lawful guardian ship 
was 001 - an ofienco wbiob contioned so long as 
tbo minor was kept out of the lawful custody 
and as conduct, which commences only after 
tbe ousiody of tbe lawful guardian is put an eud 
to by ibn mirn r once for all being fully removed 
from such custody, cannot amount to an abet* 
meiu of taking." Held, aUo. that, as tbo thud 
accused’s acts were distinct from those of the 
rest and formed a diSeront offence, if at all any 
was committed, bis trial jointly with thoiti 
was wrong. CHANDA v. EMPRESS, 13 P. R. 
1893. Cr. (I M 173, Not F,) See also CHANDA 
V. Queen-Empress, 6 P.R. 1694 Cr. 

^68)—IPovtart hidaapjyed to be compelled to 
vtamage — Penal Code, ss. I0i4, 366—Crivi. 
Pro. Cote, 1862.5. ls2-Co7Ui4»nHg offence.-- 
Kidnapping being complete as soon as the kid¬ 
napped is taken out of tbe lawful guardian’s 
custody, Qo abetment of it is possible under tho 
Uw after tbe kidnapped has once been so re¬ 
moved and it is not a continuing offence under 
8. 182, Crim. Pro. Code. MuhamMAD BAKHSH 
V. Empress. 8 P. R. 1694. Cr. (6 P. R. 1894, 
Cr , 7 P.R. 1894. Cr.. F.) {R., 12 Cr. L.J. 91 
«9 Ind, Cis, 311*50 P.L.R. 19 ) 

\eq}—Conspiracy— Abeiment of kidnappiryg 
—Evidence Act. s. 10.—Where a child was 
kidnapped alter a visit to the accused’s bouse 
by the servaots of tbo person whose paramour 
tbe accused was, and she was charged with 
abetment^^ kidnapping and it was proved that 
she waa/very fond of the child, held, that the 
evidence was insufficient to establish the charge 
of abetment, or that, if there was any conspi¬ 
racy, she was a party to it. A conspiracy, 
within tbo term^ of s. 10. Evidence Act, 
confemplateB something more than tbe joint 
act of two or more persons to commit au offence. 
B. 10, Evidence Act. could not be properly 
applied 60 as to convict the woman by adniit- 
tiDg evidence as to wb>4t had been said, done or 
written by others. NOGENDRABALA DBBEB 
y. EMPRESS, 4 C.W.N. 828. 
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Abetment 

(70j— Ahcimcni of innrd^r^Proof of vinrder^ 
—Tnf*r<3 c-in bo oo couviciiou for abfetmeut of 
murder without proof cf murder. QUEEN v. 
Askuk. W. R. 1864. Cr. 12. 

l71)— Abeivieyit of murder byy7npo$$ible vteans 
— 6’orCcrv. —As to whether ibenbctmODt of 
murdor by sorcery or other impcssibls is 

Ati orteiJCf under ibe l^cnal Code. REG PES- 
TONJI DinshaIO B.H C. 75. 


, Abetment—conGn?/pd. 

I (76)—:n st^zeide.—Versons wboassist* 
I ed a leper in the ceremonies connected with the 
, performance by the leper of thesHcnficial act 
prepantory to suicide wore held (P^amn, J.i 
j dtssen/inf?) to have been ripbl ly convicted of the 
j abetment of suicide. GOVERNMENT v. GOPAL 
SiNGih 1 Agra 21. Cr. 

|77)^Penoi Codr.ss, 107, 30G—Co«.^pir<7cv 
ccwinaf swicit/c—Whore there was ovi- 


(72)“P«>i(if Code, s. 108. Ex'id. 3— Abetment 
of viuratr, — Under s. 108, PixpJ. 3, it makes oo 
difierence in the guilt of tbo abctior that the 
agent carries out the desired object under a 
mistaken beJiet that ihi* act wbicb he is em¬ 
ployed to do is au ioi)occi*r. net. This is clear 
from tbcSrd Esplatiatjou to is. J08, I.V.C. The 
oflouce consists lu tbc abetmeut; the cousrquco- 
CCS are only inatonai as eSectiog ibo puuisb- 
ineiu. Emi'euok v. Dhamkam. 14C.P.L.R. 
192. 


muraer Pun^shment—Penal Code, 
ss. oOJ, ioy, 114..A solitvijce less than traos* 
potULiou lot iile i-i not a legal seotecteo lor the 
abotineut ol murder utioer >». 30;^, lOa. Penal 
Code, wboQ ibo oaenco cif murder is actuaU 7 
committed III couaequeuce ol the abetment. 
The legal punishment for such abetment is the 
puDisbiuciit provided for murocr. that is. death 
or transportation for life. Where the abettor is 
present when the offence aUeticd is committed 
the abettor should be charged and convicted 

Kva w Nga 

-t90^'. B R. (1893 

Wife a’.d her loier-Murder-AbetnieKt-A 

person luformod a certain hu,band. who bad 
been for some iinie suspecting bis wife that 
sbe had arranged to meet her paramour at a 
tirh tbe husband. ItLd 

'Oforroaot went together 
committing adultery * The 
PU'sued the paramour and kilfed him 

Z f? mortally struck his 

wifo, who bftd bsdo detsiaed hv th^ » 4 

tbaii he had not Gommitted anv 5 

altered the husband'e to one i 


{T-i)—Pe7ial CoJe, ss. lO'J. Ill—.U«ra«r— : 
yiicnt --Eifftrent Acf, —The accused accompaniGd ' 
his urotber who w^s taking a child to mucuer 
U ; Alter rtccompAn) lug him for a whiK;, bo 
relumed to go lucioor along with bis brotbor, 
but at tbo Same time, ihuugb knowing full well 
ihut the child waj« being takeo to be uiurdered, 
he made no attempt to take the child back 
With him : aod toc oh'ld vvae subsequently 
murdered. Held that, un.ier ss. 109 and 111, 

1 onal Code, the accused \\:\> guilty of murder. 
Queen-Kmi*j?es8 V. Sadbi). Rat. Uu. Cr. C. 

«v/» 


dcnco that a woman prepared herself for suicide 
in tbo accused's pre'Oiiceand that they followed 
her to the pyre and stood by bor, borstep sods 
crying “ Raro Ram ** and one of the accused 
admitted that be cxhorGd her to say “Ram, 
Ram," and told her that she would then 
become suttee, htld that tbo evidence was $u£S- 
cicDt to prove active connivance and unequi* 
vocal counteoance oti their part, and to justify 
the inforcDco that they had eogaged with her 
in a conspiracy for the commission of suttee* 
Queen v. mohit Pandey, 3 N.W.P. 316. 
[R.e 11 A,L,J.997.J 


178 )—Omissinn to inform police when an 
offence had been com?ui/fed, if abetment .—A 
person omitting to give information that a 
crime has been committed docs not abet the 
crime, unless such omissioD involves the breach 
of a legal obligation. A private individual is 
not bound by any law to give information of 
any ofleoce which he has seen committed* 
Queen v. Khadim Shrikfi, 4 B.L R.A. Cr. 7. 


^Abetment by ilUrjal o^nis^iou. proof of* 
—To prove abetroeru under s 107, 1,P,C., by 
jllegal omission.’* it would be neco^9ary to 
show that the accused intonnou illy aided the 
commissiou of the oSenc^ by bis non-inter¬ 
ference. Khajah Noorul Hossein alias 
Khajab Waheed Jan v. Mh, c. Fabre 
Tonnerrr, 24 W.R. Cp 26. 


(80)—P^nafCode, ss. 107 nnd 109— 
oy omission—Bombay Motor Vehicles Act ill of 
9 <^nd iS^In/ringevienl of rules — 
Master and sefvani.—li is not an abetment of 
the oflence for the master to omit to give in¬ 
formation to bis servant, unless the omission 
were illegal, that ie to say, in disobedience of 
an obligation imposed upon him by law. 
Emperor v. Cooverji Nasarwanji, 9 Bom. 
L R. 161 = 8 Cr. L.J. 176 




{81) Penal Code, j. 109 — Abetment by omis- 
$\or.—B^ihai, Motor Vehicles Act (II 0 / 19041, 
8. l3-i?«/cs under the Aet~Omission of the 
owner to gwe information of the rules to the 

omission is punishable, 
only If the omission is an illegal omission. The 
ownerola motor car cannot, therefore, beheld 
guilty ol abetment, iq merely emitting to give 

®“P'oyees as to the rules 
! Bombay Motor Vehicles Act, 

B® COOVERJI Nasarwanji, 

9 Bom. L.R. 159 = 6 Cr. L J. 173. 

1 no*^ f^f^vigation^Penal Cade. ss. 280. 

ballaat.-A ferry boat 

STnfthe” 

%C I • 
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J^hetTDtnt^contvxued, 

a^esFel on the evidence that the Hoat hired by 
him in (ulfOment of the contrnct upset 

from not containin g sufficient ballast. Held 
that, there being no evidence to show that the 
contractor incenlioiially omitted lo provide the 
ferry boat with what be knew to bo necessary 
for safe navigation, the conviction for abetment 
WAS untenable. REG. v. SAKAUAM GOMNU, 
Rat, Un. Cr C. 38 = Cr, Rgf 28 7-1870, 

(Q 3 )—Abetvient of sale of printed defaviatory 
matter ,—The principles of the Criminal Law as | 
to the allegations required to be made and 
proved in a complaint, under h. 198, Crim* | 
Pro. Code (1882), of the oflsnee of abetting j 
the sale o1 a newspaper containing defamatory , 
matter discussed, 8ARDAR DYAL SlNOH v. 
EMPRESS, 8 P R. 1891, Cr. (12 P.R. 1883, Or.. 

18 P.R. 1889, Cr., li.i 

[Qi)—Penal Code. s. \01 - Abetment^Supply- 
itig food (0 a per son known to be e^igaged in Cfinie. 
—The supplying of food to a person known to be 
engaged in crime is not per se criminal; but, if , 
food were supplied in order that the criminal 
may go on a j jurni'y to the niiended scent? of the 
cringe, or conceal him*^en while waiting for an 
opportunity to commit the crime, the supplyiog 
of food would be in order to facilitate the 
oritne and might facilitate it. In re LINOaM 
RAMANNA, 2 M, 187 -1 Weir. 46, [2?.. I Bom. 
L.R. 351.] 

{e 5 )~Ptnal Code, s. 107, Expl. l.-Aoet- 
^nent of theft ,—A person can be convicted of the 
abetment of theft under the Ist Explanation to 
a, 107, Penal Code, only if be either procures or 
attempts to procure the commission of the 
theft. Mere subsequent koowledge of tho 
offence is ineuffi^ienl, QUEBN v. 8HUMEERUD- 
DEEN, 2W.R.Cr. 40» 

{S6)—Ab*'tment of theft —The carrying off of 
certain buffaloes, belonging to the complainant, 
by order of the accused and the retention of 
them in the custody of tho iattcr'a servant 
were held to amount to an abetment of theft as 
defined in the Penal Code. In the mailer of 
the psiiiim of TARINEE PROSAUD' BANBBJEE, 
18W.R. Cr. 8. [Cons., 22 C. 669; R-, 22 O. 
1017, P.BO 

(67)—Abetment of theft—Presence at commis^ 
sion of offence after resiling—Penal Code, 5.107, 
cJtf. 2 and 3| 109. — A prisoner. who 

ooDBSOted to form one of a parly that commit¬ 
ted theft and resiled from his agreement but 
WAS present at the commission of the theft, 
does not come wubin cl 2, e. 107, Peoal 
Code, and ought not to be convicted of the 
theft, but of the abetment thereof under cl. 3, 
8, 107, and s, 109, Penal Code, read together. 
QUBBN v.BOODHUN MOOSHUR, 8 W.R.Cf. 78. 


(88)—Zemindar le^iding house to police officer 
—Police officer putting illegal pressure in extort¬ 
ing confession—Knowlidye of zomindar of that 
purpose—Zemindar an abettor—Penal Cods, ss* 
107» 880.— Where a zemindar, who bad lodged 
a complaint of theft, lent hie house to the police 
officer oondooting the ioveaiigation into the 
theft case, knowing that it was likely 
to be rued for the purpose of putting illegal 


Abetment—fc?ifih?/rd. 

pressure upon poisons suspected of complicity 
in or knowledge of the tbelt, and ho was present 
at limes while the police officer was engaged in 
actual trnuring, held, that, under the above 
eiceumstances. the zemindar w^^.s properly 
convicted, under s, 107, Kxpl. 2, Penal Lode, of 
doing in act in order to facilitate tho commis¬ 
sion of an cnence, namely, tho offence punish¬ 
able under s. 330 of the Code. QUEKN- 
EMPRESS V. FAiYA/H usain, A.W N 1896, 
194, 

(b9 )—Constable ktcping onl ( f way hnouing 
(bat offence i5 Itkdy to be ccunniucd.— Where a 
Head-Constable, who knew ihal nrrain ptfsens 
weie likely to bo tortured lor the purpes^e of 
extorting confofsioos. purpoMly kept out i f tho 
wav, Ae/dthal be was guilty of at>eimeDt unaer 
the words of s- 107, KxpL 2 . VeualCide. 
QUEEN V. KALI CHURN GAMJOOLY, 21 W R. 
Or. 11. [It. 20 B. 394 ] 

pjQl —engaged tn (irinrey i/ abet¬ 
tors,—Where several prisoner were all con¬ 
cerned in a case ul torture and were prosecuting 
a ctinmoD object, held, each was as guilty as a 
principal, aud not as an abettor of the rebels. 

QUEEN V. TARINEE CHURN CHUTTOP.^UHYA, 

7 W.RXr. 3. [Appr , 1 C L.R. 275. 20 W.H. Cr, 
41. Rat. Un. Cr C. 222. 254, SoO, 10 B. 606, 20 
B. 394, 26 C. 803. 3 C W.N, 653.J 

(91)—Rtoi, abetrnent o/,—As to whether there 
can be an abetment of a not, Sie DADAN 
Ga/Iv. EMPEROR, 33 C. 1023*10 C.W N. 
890*4 Cr. L J. 79. 

Unlawful assembly — Right of pnvate 
defence—h perdon, who obtained a decree 
against some others, sent four of bin men to 
lake possession of the property from the defend¬ 
ant^, who opposed the nssailauts with the 
result that odo of tho defeDclaTits’ mtu died. 
In »o appeal by the first parly agaiosl their 
conviction for being membera of an unlawful 
assembly and for culpable homicide, /icfd that 
there was no common object on the part of the 
two factions, the second party having merely 
exercised their right of private defence and that 
the firatparty, being lass than five, were not 
unlawful, but that tho person, who gave the 
fatal blow »moiig thorn, was guihy of culpable 
homicide and the rest of abetting him. KUIi- 

LAN V. Crown. 13 P.R. 1870, Cp. 

t 93 )-prnal Code. ss. 114. 879- Unlawful 
ossemblv /o^ commission o/ theft—LiabxMy 
of a wtmbfr lo^io d»ci not commtf theft. —Where 
the accused was a member of an unlawful 
assembly, the common object of which was to 
commit theft, but be was not proved to have 
himself committed any theft by removing any 
property, or to have made any previous pre¬ 
paration for committing any theft, or to have 
aided any one in the commission of theft, neia 
that he oould not be convicted under ^ 379 
read with e. 114. HAN8 A PatHAK v. BANBI 
LAL DAB. 8C.W.N. 919. (270. B66.R. 16C.JW2. 
F.B.. D.) [D., 7 C.L.J. 172=7 Cr. L.J. 200.J 

(94)-P«inl Code, s. 107-4ce#pfanM o^ un¬ 
stamped receipt, if abetment.-Tho mere accept- 


i 
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Abetment — continued. 

anoe hy tho payerof an unst.impcd receipt dots 
not constitute an abetment of tho execution of 
Tbe document within the dehuition of tho t»-riQ 
“ abetment ” in s. 107. Penal Code. EmI’RKSS 
V Maoan SlNCill. 7 C P L R. 21 Cr tB A. 18. 
7 82, P.) 

(95)— Act. 1879, s. Gl.—A Mahainn, 
who Rets a promise (mm a debtor to pay in¬ 
terest added to an ackiiowledgiiieat of dehi id 
his account book without a properstamp. abets 
an ofleuea under a. fil of Act I of 1879. 

Empress V, i^HANsiDHUJt Deouia. lOC.P. 
L R. 1 . Cr. (7 ». 8-2, D.) 

(9G)— StnmT) .Icf — J^-csibin^ uns'ninped 
inslrionenl - It is not arj abetment of the 
execution of an unstamped in-irumont. to receive 
it, any miro tban ihe ueceptanc'' of stolen pro¬ 
perty IS abetment of ibefi EMPRESS v J.aNKI. 
7 B. 82. [R..HA. l.S=A.WN, 1B85. ai7. 

20 A. 440-A, W N 1M98, lOR, 7 C.r L. R. 2t. 
1 N-L.R. 163 ; /i , U C.K. 1904. II or. Stamp, 
l: D., lOC.P.LR. 1.) 

(97)—Stamp def, 1879. s. 61—“ dccep'in?- 
mcantrjff o/.-Tbo rerm “accepting ’ in s. 61— 
Stamp Act, 1879. docs not mean “roceivinR'' 
but “executing as an acceptor.” Th-? mere 
receiver of a pro-note not duly stamped does 
not render bim«elf liable to the penalnc.s nndtr 
tho section. Quekn-Empress v. NIH\L 
CHAND. 20 4 440 = A W,N. 1898,108. (7 M 
71. 24 W.U.Cr. 1. 7 B. 82. A.W.N, 1883, Ms! 
R.) [/?., U.B.R. 1904, II. qr.. Stamp, p. 1.] 

(93)—Sfamp .-(cl, 1879, s. 61— of in- 
suOicienth/ stamped instnuncnl- Abetment— 
Penal Code. ss. 40, 109 —Tho more fact of tbe 
acceptance of an insufficiently stamped iostru- 
tneot cannot amount to au abetment of the 
ortence under s 61 of tho Stamp Act 
EmpressV. Gopaldas. A.W.N. i883. 145 ! 
[P., 20 A. 440,] Sec also Nauhat Ram v 
Harnam Dass, A.W.N. 1888, 37. 

199)-Receivin5 pronoie executed on plain paper 
--IFanfo/ sfamp.-Theconvictionof a person 
who merely received a promissory note executed 
on plain paper m bis favour, of the abetment of 
an oflence under s. 62 of the Stamp Act. 1899 
18 bad m law The person, who makes an un^ 
stamped instrument, and not the per.ion in 
whose favour it is made, commits tbeoSonce 
and tbe receiving by the latter of the unstampl 
ed instrument made by tbe former does n.?t 

FMPPRnR*“ execution of it. 

fvTcr «3.(24 

O P f, R. I'c. «”■ “ *• S'!’ »> 

unstamped 

rcccipf.-Where an accused person paid a sum 
of money to his creditor, accepted a reiiS 
from the latter without a stamp, and promised 

himsol to affix one. ;.eid, that the accSse?was 
not guilty of abetting the oflence of makmg an 

unstamped receipt, as be did not aid the oflLe 

by an act. nor omitted to do anything which 
he was bound by law to do Queen-Emprprr 
MUTTHA LALL.81. 18 = A. W. ^ ^gl 


kbetroeni—continued, 

317. (A. W. N. 18H4, 37. A. VV. N. 1385, 30, 
7 B. 82 , R.) [F., 7 C P.L.R. 21. Cr.] 

Cor/e, 2\iani 3i7—Wronfjful 
conjinem^nt bu chowkidars senl by Head 
Ccnuablf jot netting money exuriedirom arrested 
person -—A Head Constable in charge of an 
outpo^c Harecd to drop proceodings against 
a certain person, arrested oo a charge of illicit 
pcs^cssioD er manufrioture of country Ijquor, on 
payment of a sum of money. F ir this purpose, 

I tbe Hoad Const tble j-oot that person in charge 
I of chrnvkrdars lo procure tho money. The 
chowktdars, in oL'Ctinp this object, confined 
tho person, ducked him m a pond and beat him* 

; Held, that it would bo unp^wsible to hold ibat 
tho Head Constable was guilty of abetting an 
oSenco under 9 347 in the abxAoce of proof 
that be gave definite orders. EMpruor v, 
Lucrmun Singh, 31 c. 710. [a, 13 Or. LJ. 
467= 16 Ind. Cas. 89 = U. B. R. 19U, 100.] 

auandOaNmrnt op Children, 33 P. R. 
1872, Cr, 

See ABDUCTION. 10 P.R. 1866, Cr. 

See ACT XIV OF 1866. 7 W.R Cr. 54. 

See ACT XX OF 1866, s. 91, 23 P.R. 1869. Cr. 
See ACTXVIIIOP 1869. 23 P.R. 1876. Cr. 
See ACT XXVI OP 1870. 4 N.W.P. 4. 

Of false personation—See ACT III OF 1877, 

7 W. R. Cr. 63. 

Punishment for—See ACT III OF 1877, s. 82. 

8 W.R. Cr. 16. 

T 83 (0. 5 Bom. 

tj. XV. 138* 

S^e ACT I OF 1878, s.9(c). A.W N.190I. 117. 

Of makiog an unstamoed rrcoipt — See ACT 
I OF 1879. 3. 61, 18 P. R. 1895, Cr. 

isfrisg'J 

^^Sfc ACT IX OF 1890. s. 126. 1 Bnm. L. R. 

6Vc ACT XII OP 1896. s. 49, 55 P R. 1905. 
Cr. = 201 P. L. R, 1905 = 3 Cc.L..T. 135. 

52. U.B.R. 1892- 

189G, Vol. I. 100* 

Mero receipt of an unstamped instrument does 

Offence-See ACT II OP 
1899. 8. 62. 1 N.L.R. 163, 

®-62. U.B.R. 1904. 

ind Or., Stamp, 1 . 

See Ben. Act XXl of ISSG, 7 W.R. Cr. 53. 

See BOM. ACT IV OF 1890. ss. 44 68 71 
R»t. Un. Cr. Cas. 708 = Cr. Rg. 41 of 1894.’ 

See BOM. ACT IV of 1890, s. 52. 20 B. 394. 
-fs'ge" ’»■ V B.R, 1892, 

Se, ATTEMPT. 24 B. 287-1 Bom. L.B. 678. 

See Bigamy. 6 O.W.N. 343 . 

Forgery—Using false document_of forsatv— 

See Charge—General, 6 W.R. Or. 2 (f ^ 
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Abetment— continued. 

See [Charge—General, 1 W, R. Cr. 
Letters, 9. 

S«fl COCK-FIGHTING, L.S.R. 1872—1892, 

1G3. 

S« CONSPIRACY. A.W.N. 1902,143, 29 C- 
797. 

Of criminal breach of trust by servant— See 
Criminal breach of trust, i C.W.N. 309. 

Manager of Provident Institution permitting 
proprietor to receive monies which should have 
been in deposit in Bank—Contract so to permit 
—Manager not guilty ol breach of trust or—See 
CRIMINAL BREACH OF TRUST, 5 M.L.T. 141. 

Conviction of abettor on the uncorroborated 
confession of the principal oSender —Sre CRIM¬ 
INAL BREACH OF TRUST. 5 C VV.N. 294. 

Of commission of offence involving a breach 
of the peace by a zemindar— See GRIM. PRO. 
Code, 1898, a. 110, 31 c. 419. 

Of an oQence spaciSed in S. 195 (c), Crim- 
Pro. Code—Abettor not party—No s>anclion 
nocoosary—See Grim. PrO. CODE. 1898. s. 195 
(1) |c). (3). 4 Ind. Cas. 105*6 A.L.J. 933 = 32 
A. 74. 

Partv to proceeding—Witness—of forgery — 
See Crim. Pro. Code, 1898, s. i96. cl. in (c) 
and ol. (3). 120t. L.J. 101=9 Ind. Caa. 577 = 
15 C.W.N. 565, 

Women charged with—of bigamy. Vague 
complaint—No allegation of speoi6u acts - Ex- 
empiion from po'^onal attendance—Right to be 
allowed—See CRIM PRO. CODE. 1893. s. 205. 7 
S.L.R 161 = 15 Or. L.J. 539 = 24 Ind.Cas. 9-17. 

See CRIM. PRO. Code, i89S. Ss. 423. 247 

238, 7 M.L.T. 79. 

Appellate Court whether entitled to alter 
conviction for principal onenoo into one of 
abetment—Abettor present at commission of 
oSence whether oan be convicted uf principal 
offence—See GRIM. PRO. CODE, 1898. s. 424, 
16 Or. L.J. 694 = 26 Ind. Cas. 142. 

Whether “ ofienoe ” iu s, 30, Evidence Act, 
includes abetment also— See EVIDENCE ACT, 
1872, 8. 30, 8.C. 143, Oudh. 

Of framing incorrect record by public servant 
—See False Evidence, 7 N.W.P. 134. 

See False Evidence, U.B.R. 1892—1896. 
Vol. I, 191, 7 W.R. Ct. 49. 

See Forgery, 25 0. 207 = 1 C.W.N. 681, 3 
M. 4 = 1 Weir 543. 

Of ptoseoution—See HUSBAND AND WIFE, 
2 Weir 236 = 4 M.H.C. App. 65. 

See JOINDER OF Charges—Misjoinder 
OF Charges, 9 O.W.N. 1027=2 Cr.L.J. 847. 

Abetment of waging war against Queen— 

See Jurisdiction of Criminal courts 
—General, 9 B.L.R. 86= I7 W.R. Ct. 15. 

See Jurisdiction of Criminal Courts 
—General, 24 B. 287 = 1 Bom.L.R. 678. 

See KIDNAPPING, 6 0. 969 = 11 O.L.B. 6, 
1 M. 173-1 Weir 363, 26 M. 463 = 1 Weir 


Abetment—coiftuued. 

574. A W.N. 1902. 143, 2 C.W.N. 8). G 1*. 
R. 1894. Cr.. 13 P R. 1904. Cr, = ll-1 P L.R. 
1901. 

Ste MURDER. A W.N. 1892. ‘233. 

See OFFENCE. 24 B. 287 = 1 Bom. L.R. 
678. 

Con-^piracy at Cambay—of forgery—Forgery 
commiiivd accordingly in Hnii-sh India—Tual 
for abo'mtnt m British Indian Court —Juris¬ 
diction— Place of trial—Dffonce coutinued and 
completed in Briti-=h Imli.k iboupli iniiia’cd in 
foreign terrilory*-Abeiinf‘ni—Set’ I’EN.tLCODE, 
PS. 4. 34, 107. HB'-m. L.R. 147 = 14 Ind. Cas. 
970 = 13 Cr.LJ, 426 = 1 Bom. Cr. C. 88 = 36 B. 
524. 

StC PEN.\L CODE. s. 31, 14 B, 115. 

See PENAL CODE. fs. 34. Ill, 149. 395. 
L.B.R. 1893-1900. 160. 

Person causing disappearance of cvideuce of 
his own crime—Sti! PENAL CODE, f.. 201, 8 A. 
252. 

See PEN.HL Code, s. 218, 7 N.W.P. 134. 

See PENAL code, s. 302. 1 U.B R. 1902— 
1903, Penal Code. 5. 

Of a negligent act — See PENAL CODE, 
s- 304-A. 13 C W.N. 362 = 36 C. 202 = 9C.L.J. 
204 = 9 Cr. LJ. 3y3=llud. Cas. 891. 

See PENAL CODE, s. 318, Rat. Un. Cr. 
C. 775 =Cr. Rg. 40 of 1895. 

See PENAL CODE. ss. 362, IJ-l, 34, 4 L.B. 
R. 271. 

See PENAL CODE. s. 362. 11 P.R. 1883. Cr.. 

Oi the oflence of kidnapping from lawful 
guardianship —Sec PENAL CODE, ss. 362, 3G1. 
15 0.0. 351-14 Cr. L.J. 93 = 13 Ji»d. Cas. 653, 

Kidnapping - Continuing onenco — Mother 
cau be guilty of kidnapping her own child — 
See PENAL CODE, 88 . 363 , 4 9 8 . 9 Ind. Cas, 511 
= 56 P.L.R. 1911 = 12 Cr L.J. 94. 

See PENAL CODE, as. 366. 372, 419, 420, 
114 P.L.R. 1904 = 13 P.R 1904. Cr. 

See Penal Code. a. 471. A.W.N. 1887. 
195. 

See Penal CODE, s. 498, ll P.R. 1883. Cr. 
See POLICE OFFICER, 20 B. 394. 

See PREVIOUS CONVICTION. 10 Bom. L.R. 
26 = 3 M.L.T. 122=7 Cr. L.J. 32. 

Power of appellate Court to sanction for 
prosecution of—Offence committed before lower 
Court—See Sanction to prosecute- 
authorities competent to grant 
SANCTION, 15 W.R. 352. 

See SANCTION TO PROSECUTE—CONDI¬ 
TIONS REQUISITE FOR GRANT OF SANCTION 
—NECESSITY. SUFFICIENCY AND VALIDITY 
OF SANCTION. 30 C, 905. 

Sanction to prosecute for—of the offence ^ 
preferring a false charge. See SANCTION TO 
PROSECUTE —Nature and form of sanc¬ 
tion. 2 Weir 167 = 2 Weir 243. 


27 


THK ALL INDIA DIGEST. 


28 


Abetment—conc{u(/ecf. 

See SAN'CTION TO PROSECUTE—N.^TURB 
*ND COBM 01-' SANCTION. G A.L.J. 337 = 2 
lad. Cas. -107. 55 P.H. 1887, Cr. 

A’ee SENTENCE—GENERAL, 4 W.R. Cr. 23 

Of abdufilioD and wrongful c’Dfinement— 
Pfnal Cndc. S3. 313. 493, See SENTENCE- 
CUMULATIVE .AND SEPARATE SENTENCES. 
W.K. 18G4. Cr. 21 

See Sentence—Cumulative and sepa¬ 
rate SENTENCES. IG C. 723. 

Sec Theft — MISCELLANEOUS. 2 a.L.T. 
53 = 2Cr. L.J. 22. 

Ste Unlawful assemhly, 5 C.w N. 250. 


Abettor 


See AHETMENT. 


See PENAL Code, ss. 107-114, 

(1) —When person an <\beltor —To conotitute 
a man the abettor of annihcr'a crime, il must 
be clearly established that both intended to 
commit or to further the same crime. REG v. 
Hamal. Rat. Ud. Cr. C. 93 = Cr. Rg. 47 of 1875. 

(2) —IP/io nre net flief/ors—Persons, who are 
present at Ibc scons of nQonce against their will, 
or accidentally or lor a legitimate purpose, are 
not persons that aid or abet the commission of 
the ofieoco. CRIMINAL REVISION CASE, 
NO. 301 OF 1892. U. B. R. 1892-1896 Yol 
I, 117. 

Oj—Employin/j innocent agent, effect of.— 
An abettor’s guilt is not affected by the circum¬ 
stances of his employing an inanceot agent for 
carrying out bis object. EMPRESS v. DhaNI- 
RAM, 14 C.P.L R. 192. 

(4) —Abettor guilty tuhen principal innocent.— 
An abettor may bo guilty, though tbe principal 
has committed no offence. KinG-Emperou 
V. MUKBTAR Khan, 5S P.R. 1903 = 201 PL 
R. 1903=3 Cr. L.J. 135. 


(5)—Treasure Trove.ilef VI o/1878. ss. 20 and 
21 . liability of abettors under.—The mete fact 
that F. ‘21 of Act VI of 1878 makes the owner of 
a land, where treasure is found, liable to a 
special penalty does not exclude the punishment 
under the Penal Code, of persons who abet an 
offence under s. 20 of Act VI of 1878 /«»- 

KASIM Bee. 1 Wclr 919. 


Ifi)—Abettor more serverely punislied than 
principal—Rrgislration Act. 1866. s. 94.-Under 
8 . 94 of the Registration Act (XX of 1866) an 
abettor may be punished more severely than 
his principal oau be. QUEEN v.Gopal Pnn 
SAUD 8EIN, 8 W.R, Cr. 16. 


See Ben. act V op 1909. ss. 54 ss i«i 
C.L.J. 692—13 Cr. L.J. 255 = 14 Ind. Gas. 607. 

Joint trial of principal and—Prejudice— 
Retrial by another Judge- Sec Crim. Pro 
Code, 1898. s. 239, 19 C.W-N. 121 


See Evidence act, i872. s. 30 39 p ti 
1885, Cr. ' 

See PENAL CODE. 93 . 34, lU, 3 L.B.R. 264 
= 5 (jr. L.J. 414, 


Abkari, 

Abkari Ads. 

See 1. Bengal act XI of 1849. 

■2. Bengal act XXI of 1866. 

3. Bombay act V op 1878. 

4 . Madras act III of 1864. 

5- JIaDKAS act I OF 1836. 

2 . —Evcisc Acts. 

See 1. ACT X OF 1871. 

2. ACT XXII OF IS81. 

3. Bengal Act VII of 1878. 

3. —(Jpium Acts. 

See 1. ACT XIII OP 1857. 

2. ACT I OF 1878. 

4. —Spirituous Liqiiors Ad. 

See 1. BO.MBAY ACT III OF 1852. 

Akbari Officer 

Peon, whether an—See M.ad. ACT I OP 1886, 
s- 62. 4 M.L.T. 107 = 18 M.L.J. 455. 

Absconding. 

See ABSCONDING OFFENDER. 

Effoot of—Presumption— Sec CONVICTION. 
31 P.VV.R. 1913. Or. = 3U P L.R. 1913 = 21 
Ind. Cas, 473 = 14 Cc.L.J. 601. 

Not incompatible with ionocence, omission 
to point out—Retrial by a new Judge—See 

misdirection, 18 C.W.N. 180. 

In order to avoid being served with a sum¬ 
mons, notice or order-Running away to avoid 
an arrest under a warrant-Sec PENAL CODE, 
8. 172, 2 C.L.J. 625 = 3 Cr.LJ. 117. 


Abscoodiog Offender* 

See Cbim, Pro. Code. 1898. ss. 87. 88, 89. 

See Penal Code, s. 172. 

^1)*“ ‘Abscond .” meaning of the term—Penal 
Code, s- 172.—The term " absoond ” is not to 
be understood as implying necessarily that a 
person leaver the place in which be is. Its 
etymological and its ordinary sense arc to hide 
one-self; and it matters not whether a person 
departs from a place or remains in it, if ha 
conceals himself; nor does the term apply to 
the commencement of the concealment. If a 
person, having concealed himself before process 
issues, continues to do so. after it has issued, be 

M Srinivasa Iyengar v. Queen, 4 

M 393= 1 Weir 76 = 1 Weir 891. 

(2)—Crm, Pro. Code. 1882, s. 87—Abscotider, 
meamnty of. It should not be laid down as law 
tbat DO person can be deemed an absconder 

proclaimed as suob under s. 87 
3f the Code; but an absent person should not 
be too readily assumed to be anabsoondec with- 

DoV™ High Court 

Proceedings, isth Oot 1886 no S22. 
Judicial, 2 Weir 40. ’ 

absconding— 
evidence of guilt usually. 
Queen v. Sorob Roy, S W.R. Cr 28. 
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Ab 30 dodiaglOfTeoder — '. 07 itinudd. 

(4) —Procedure tof triitof, — Absconding by a 

person against whom a warrant has boon is'^uod 
must be dsiU with in tbo ininnor p»*oviJod lor 
by tho Codo of Criininil Procoduro and not 
unlecs. 17*2. l.PO. QUKBN V AMIlUVN, 7 
N W,P. 302. [F.. 2 OX J. 6>5.] 

(5) —Confffmp' Courirfwf /) absconc/i*!'/, 

xoheih^^r s'^lvid by slrikintj An order 

steikiog off a on account of the littlo 

prospect of btingiog tbo guilty parties to trial, 
cannot dispose of the qitastion of contempt of 
Court arising out of tbo fact of the accused 
having absconded to i»v»dc justioo. QUKI'N v. 
MadHOOSDRUN, 7 W.R. Or. 40. 

(6) — Proc2am<?iiou ayainst an ab$co*tdinQ 
offender, effect o/.—An accused person, agaiust 
whom a proclamation his b^^en issued, until bo 
has cotno lu and surcondored. must be regarded 
as in contempt ; an 1 no peticion will be enter* 
taioed on his b»h»lf, until be bvs surrendered. 
QUEEN V. BlSHESHUIl PEKSHAD, 2 N WP. 
441. 

(7)—46sconder appearv^g before attacJvnent^ 
Effect on prcclatnaiion and aUachnient^—V^horo 
the accused did not appear on the date meo' 
tioned in tbe proclamation, but appeared before 
the attftcbmcnt, htldi that» as attachment nf 
property under s* 88 is intended to enforce the 
attendance, required by a procl'imatioo is^^ued 
uodoc 9. 87, within the lime therein specified, 
it was illegal to wait till that period wa^ over 
and to order attachment becauee the procia* 
mation has not been obeyed. EMPRESS v. MUL* 
CRAND Pemraj, 6 C.P.L.R. 38. Gr. 

(9)— Proclamatio7i and attachment authorised 
for what offences. —Ss. 183. 184, Crim. Pro. Code 
0861) (procUmatioD and attachment of property 
of absconding partiesi do not apply to offences 
punishable with imprisonment extending to six 
months only, There is no tale which requires 
a Magistrate to satisfy himself that a party has 
absconded, before isauiog a proclamation ; but 
the party, on suing to recover his property, 
may prove by evidence that bo had not abscond* 
ed. Before a Magistrate proceeds to declare 
attached property forfeited, be should take 
evidence to prove compliance with the forma* 
lities laid down by law with regard to procUma* 

tion. Queen v. muddun mohun podar, 

8 W.R, Gr. 34. 

(9)—Essenfmfs for issuing proclamation for 
appearaitce^Appearance after fixed lime — 
A(iachment-^Crim» Pro. Code (1861). ss. 163, 
iSl.^In order to lay a sufficient foundation for 
tbe issue of a proolamatlon under s. 183i and 
the acoompanying order of attachment under 
9. 191, Crim. Pro. Code (1861), the Magistrate 
muat, upon some sufficient materials, find 
jodtoially that the person against whom tbe 
prooIacuatiOD is to be issued has absconded 
or ooQoealed himself for tbe purpose of avoiding 
service of the warrant of arrest previously 
against him. The period of thirty days, 
whioh is preeoribed in s. 183 as the minimum 
period within whioh the person is to be re* 
qoiced by the proclamation to appear, was 


Abscondinj; Offender— continued. 

intended by tbo Legislature to ruu from tbo 
date on which iho publication, in tbo mode 
proscribed bv ibe same section, should 
oflooted. Tbo docl iration ol lorfeituro dir.Tl * i 
to bo mule in s. IS I, if not mulo bol<Ui* ibe 
person allocled by tho proclainaMou ho< como 
in, ought not to bo muh' at all. In rr K\M 
KISHOKK skin. 19 w R. Cr 12-10 B L R. 
Ap 14. oNo KiNiJ-P.Mri'.KOK V. PO Nl. 3 
L.B.R. 116 

{\0)^Vrocei(liutiK '^f M iHL<>t*a(e vnih^r s. 88. 
Crim. Pro. Co.ic HSvS2), wlt lhcr jUilicial — 
Altachment.^TQo liw mikes ii ‘ p'^v V!s;^n (or 
investigation by a Mapi^l^alo of Uio * UniH of 
third persons to properly which bts hoor* iilach- 
ed under s. HS of Code. Tln‘'rfnro, the 
proceedings of the Magistnto under s 88 are 
not “judicial proceodiiig^ ** in the sen-o of s 4 
f(Z) of that Code. QUEEN KM)*KKSS v. SJIKOD- 
HIALRAI, b A.487-A.W N 1884.214, (K. 4 
L.B.R 100 = 7 Cr. LJ 81;/?., 0 F.R. 1008 = 
2\} P.W.R. 1008 = 3 P L.R. 1908.) 

Order for ntiachment to be issue i with 
proelamatio'i —CVi^a. Pro. Code (1861), s. 184. 

_Tbo words “order the attachment of any 

moveable and immoveable property “ of an 
absconding party in s. 181 ace eu vbling and not 
restrictive. Tbo Magistrate may attach both 
kinds of property. Hut tbe wordji “at the same 
time“ must be taken in their litoDl sense, and 
be must issue bis warrant of attachment simuL 
taneously with tbe proclamation if be thinks 
fit to resort to attachment at all. HlQH 
COURT PROCEEDINGS, 12TH MAY 1869. 4 M. 
H. C. App. 48. 

( 12 ) —Attachment of undivided interest in a 
joint family of an ahscondinq party—Crim* 
Pro Code ‘{1893), ss. 87. 88.—S. 88 is not in* 
tended to apply to tho undivided property of a 
Hindu family, for it cannot bo seized, beiog 
unascertained. A receiver cannot be appointed, 
not can an order be made prohibiting the pay¬ 
ment of rent or delivery of tho property to the 
managing member of tho family* Nor cao tbe 
undivided interest of tbe absconding person be 
sold under sub-sootion 7 of s. 88. In re 
CHINNIYAN, 2 Weir 43. 

( 13 ) —Attachment of interest of member of «n- 
divided /amiiw.—There is nothing in the lan¬ 
guage of s. 88 to restrict tbe meaning of the 
word “ property “ and it includes the rights and 
interests of porsoos wbo» as menibcr.s of an 
undivided family, are jointly entitled to tbe 
property of the family. CRIMlNAIi REVISION 

Case, No. 500 op 1883, 2 Weir 43, Foot Note. 


(14)—irrcpuforifvi^ the proclamalion^-Attach^ 
jntnt of property, effect on — Crim, Pro, Code 
(1882), ss. 87, 88. 89.—Oo a person, for whose 
arrest a warrant wae issued, absconding, a 
proclamation under s. 87, Crim. Pro. Code, 
vvas isbued on tbe 6tb of November^ the date 
fixed lor the appearance of tbe accused being 
the llth of Dccombeti 1893. The proclamation 
was published by affixing of a copy on the court 
bouse on the 6th of November, but it was not 
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Absconding Offender— continued, 

publi-^bcd in the place where the accused resid¬ 
ed until tlie 15ih of November. The accused 
surconderfd on the iSth .June, 1891. and 
applied lor the property attached under s 8 a, 
which was relusidhytbc Magistrate. Uetd, 
that, ibire was no legal proclamation under the 
Code and ibc attachment ol the property was 
vniii. <^)UI:KN ?:MI>UKSS V. SUIUl.lRaYAR, 19 
M- 3 =«! Weir 40 = 1 Weir 86 ; fi., 1 Horn. Cr. 

Cas. 104 = 14 Bom. L.R. 1GJ = 13 Cr. L.J. 
293=14 Ind. Cas. 757.] 


116)--Cvim. Pro. Code (1808), ss. 87. S'? and 
100 —OiTAiun.ia police oJ)i:er~Atiachmenl of 
prof-'erfu of ab^conders—pKnal Code, ss. 90. 143 
and 183. A Migistrato issued a proclamation 
under s. 87 of the Code and an order for attach- 
moutof the property of certain peri^ons who 
bciug .accused of an ofTence, bad abscanded. In 
the course of the aitaehment. an objection was 
raised by another person that the property 
which the police had attached, did not beions to 
the absconders. The Police Ollicer, being iulor 
mod by the potwoTi, that it was the property of 
thoabsconders. procee.jed to make the attach- 
ment. Theu. certain porson.s. among whom 
were the accused, oombiucd to overawe the 
police oITicer m the execution of his duty bv 
threatemog language and attitude. Held that 

IndTfiT under S8. 143 

and 183 of the Penal Code. Held, also 

that, under the circumstances of the case the 
right ul owner bad no right of priv!to defouce 

A supposing that the 

absconders were not the rightful owners, inas 
much as the I ohee Officer was acting in good 
faith and under colour of bis office. Whore in 
the case mentioned, the attaohiog Police Officer 
sent a person to inform the Magistrate of what 
had taken place, and the latter, thereupon sent 
the Senior Inspector to the spot to take up the 
oase instructing him. in order to comnly w th 
the law. that be should take the statement 

first informa 

tiOD of the occurrence and send it to him, held 
that the proceedings, instituted under such 


(I5)-C>ini Pro. Code (1882), { 5 . 87. 88 . 90. 
436, 437— District Mogntrnfc hsriing a wnrraHt 
before settwg asuD order of dischaige,^On ihe 
diticb;ir>>e of au accused pofe^OQ. ilie Dutrico 
Magistrate i s«pd ^ noucc to him to appear and 
show cause why he *^Lould not be rotneO aod ou 
the tiame day. bef 're setting a>idc the ordcrof 
discbirgc. a warcatit aeaiust him requir¬ 

ing him to execute ^ b^'ijd with hucocich for his 
presence till the deci-i •u of the case, but, 
Jearning that theaccu.<cd ba*l iibscoiided, issued 
a proM)amati;.n unrirT s, > 3 ?, Ccim. Pro. Code, 
and, after some uioiub'!, otilered the accused's 
property to be alt tchod under s 83, Crim. Pro. 
Code. Held that ibe proceedings of the District 
Magi^itraic, calling upon the accused to appear 
aud show cause, were lecil but that thosubse- 
quciu proceeding?, issuing the warrant, tho 
proclamation and rbe attach in luit order wore 
Without jiirivdictioii. K \NNViK SIN’GH v 
EmfkESS, 15 P.R. 1893. Cr. [/?.. 17 P.r! 
1895, Cr.] 


Abscondiog Offender—con^mz 4 ed. 


circumstances, were properly instituted. BhAI 
LAL CHOWDHRY V. KMPEROR, 29 C. 417 = 6 
C.W.N. 680. [fl., 9 C.W.N. 125.] 

(17 )—Forfeiture of propernj ,—Procedure by 
Magistrate before declaring a forfeiture of the 
property of an absconded offender indicated, 

SHEODOYALSiNGHv.GRniANS ingh, 6 W R. 

Cr. 79. 


I 


IV'^i^For/eifure of proper Dj .—Before passing 
ari r Jeel iring tho property of an accused 
person, wb'> cannot ue found, to be at the dis¬ 
posal of the Govorument, there must bo a 
prnclamaiion under s 133. Code of Criminal 
Procedure, 18GI, lixiog a time within which 
such person should appear. But, before a 
Magistrate can issue such a prociauidiion, he 
mu>t be siti'^fied that such person had abscond¬ 
ed or svais concealing himself for tho purpose 
of avoiding tho ^orvice of the warrant. SHEW- 
OYALSlNOn V. GRIb\N SlNOH, 6 W.R. Cr 73. 


(19i —Enquxrti to precede order of forfeiture, 
— Where an absconding offender appears within 
two years from tho attachment of his property, 
tho order for forfeiture of hia property should 
not be carried irjti> effect until after a regular 
enquiry into the caU'^cs of theoffender’s absence* 
In re PlSHONATB SlUO^R, 3 W R.Cr, 63. 


enqnirif into other charges ^ 
When an uooused persuu was arrested as an 
absconding offender, and. w:thoat evid^nre be- 
ing gone into that charge, an enquiry was mtde 
into bis mode of livelihood without aoy sum¬ 
mons bomg issued under s. 306, Crim. Pro. 
Code, 180 1 . such proceedings wore held to be 
irregular. gUEEN v. HUTTOOA, 3 N.W.P.2. 

('2i\^Ti(le given bif Magistrate's sale superior 
(0 other titles ,—Where propt.*rty ueJonging to au 
abscooding accused was attached, under 8 . 112, 
Ccira. Pro. Code, and sub.^tqucntly sold, and 
the fikODO property was in the meantime aHo 
attached and sold in execution of money-dcorre, 
irfu, the title conferred on the purchaser iu the 
Magistrate’s sale was tne supHrior one. So long 
as the attachment by the Magistrate continued, 
no title could be cooforred by anv attHchmenc 
subsequently made. GOL sM AUBDv TOOLSEE- 

RAM Bera, 9C 861=12 C.L.R. 411 «8 Ind. 
Jur. 40. 


on purchaser' stub. 
Wliere the properly of an absconder h\d been 
attached aod sold and had vested in a third 
pers.in, the purchaser, held, that the sale could 
not bo set a«ideoDthQ ground of irregularity 
in tho proclamatioo, as the property had vested 
in a person who was not a party to the ptoceed- 

annirr^r pcoclamation was made. 

ABDUDL.^H V. JiTU, 22 A. 216 = A.W.N. 1900. 

\V P Ionc?/S‘^\ ^ =^fi0 = 9 P.R. 1908 = 29 P. 

p 142 = 9 lod. Cas. 

R^’911^C?]^^ = P.W. 


^^vestiqale claim of 
Ind IR? properfy.-Ss. 184 

(1861) make no provision for any investigation 
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ftbacoadiog Offender—coufinttcd. 

by a Magistrate of tbo claims of third porsons 
to property which h^\ft bneu attached. The 
claimaote are not barred by the s\ie and may 
brine a suit in ft Ovil Court against the pur- 
chasers to establish their o' 

CHDMBOO ROY. 7 W.R.Cr. 35 - 

Cr. 10. 6 A. 487.3 See also GOLaB SI^GH v. 
ABDUL RASHID. L B.R. 1893-1900, 324. 

(24)—Cfatms to attached property—Remedy 
bu cirii suiL—The proper remedy of cUtmants 
tothe property att\ched. as beloogiag lo an 
absconding oSendet. is by j'^ 

CflUNDER BHON SlNGH. 17 W R Cr, 10 

l 25 )-Crim.Pro. CoJc(l982), ss 88 and 386 
— Cfaims So offac/iedp'operfj/.— Where ptoporiy 
19 attached under s. 83 of the Code of Criminal 
Procedure as belonging to a person absconding 
to avoid a warrant and where a claim by 
another person is made to such property, ibe 
Magistrate should stay the sale of the property 
seized to give the oUimant time to establish his 
right. If the Magistrate arcs in not giving the 
claimant an opportunity of proving bis case, the 
remedy of the aggrievd raHy is by civil suit. 
The same applies to s 386, Grim Pro. ( ode. 
Ouben*Emi*«ess V KAND.APPA GOUNDAN, 
20H. 68 = 2 Weir 42. (f.. 7 Cr.L.J. 81-4 L. 

B R. 109, Rat. Un. Cr. Caa. 976; R-. 8 Cr. L.J. 
260 19 Cr. L.J. 392 = 11 I 0. 266 = U.B.R. 
1910, I. 66 . 29 P.WR 1908. Ct. = 9 P.R. 
1908, Cr.] See, also. In re JBUKDOO SING, 

S W.R Cr. 8 . 

(26)—Hiffh Coarf’s power to make order 
about absconder's property at Government s 
disposal.—The Kigh Court cancelled a Pf®' 
vious order made by it (under an error of law 
caused by a misropresentation of facts) directing 
the restoration of the moveable property of a 
prisoner which was under attachment : the 
Oouct not having been informed at the ^i“® 
that the property in question had- under s. 184, 
Ctim. Pro. Code been declared to be at 

the disposal of the Government. Property eo 
declared to be at the disposal of the Government 
can only be restored by the Government. In 
the matter of the vetiiion of the GOVERNMENT 
OP BENGAL. 9 B.L.R. 842-18 W R. Cr.33. 


(27)—Burden of proof as to manner of pro¬ 
clamation—Grim. Pro. Code (I882), ss. 45,87, 
gg_Q;nis 5 ion by eamindar to give information, 
of presence of proclaimed offender—Proof of 
proclomafion.—Where a zemindar was convict¬ 
ed of having intentionally omitted to infortn a 
public eeevaat, of the resort to the village of a 
proclaimed oSender, and the fact of his being a 
proclaimed offender was presumed from the 
fact that the property belonging to him was 
attached and sold under the provisions of s. 88 , 
Grim. Pro Code, held, that the conviction was 
bad, as it was on the prosecution to prove that 
the proclamation was made in the manner 
preeotibed by e. 87. Grim. Pro. Code, in th£ 
matter of the petition oj PaNDYA NayAK, 7 
H. 436 = 1 Weir 102. 

(28)—d.dmissi&i{ifj/ 
ueeueed’fl absence 


Absconding Offender—conciudid. 

—The conditions laid down in s. 327, Grim. 
Pro. Code. 1H7-2. should bo strictly complied 
with before admitting ag.ainst an accused per¬ 
son the rec.ord of depositions taken in his 
absence, and. hence, without a finding, by the 
Court making the record, that the accused 
absconded and could not. after due pursuit, bo 
arrested and without any oviclencQ upon which 
the Court could base such a finding, such record 
should not bj used against i be accused. WAHID 
V. EMPRESS. 21 P.R. 1883, Cr. [fi., 26 I , R. 
1885, Cr.] 

(29;—ibsconrft’i/? toni’oid service of sutnmons 
—Gist of the offence—Penal Code, s. 172^—In 
order to prove the commission of an oflcnce 
under fl. 17'2, Penal Code, the existence ot a 
summons. n''tice or order is nece.-sary. U is 
not sufficient to show that a person apprehend¬ 
ed that a process will bo issu'-d. and has, there¬ 
fore. absconded- It must also bo shown that the 
accused know or had reasm to believe that the 
process had issued. SRINIVAS-A TVENGAR v. 
QUEEN. 1 M. 393 = 1 Weir 76 = 1 Weir 891. 

{ZO)— Penal Code, $ Mi —Absconding by 
ryerson against whom warrant issued, if tovcied 
bv s. 172. I P. 0 —A warrant is not a 
summons, notice ot order within Iho meaning 
of 8. 172. I. P. C., and. therefore, the 
offence of absconding by an oBender, against 
whom a warrant has been issued, is nob 
able under the above section of the Code. 
Queen-Empress V Lakshmi, Rat Un. Cr. 
C. lS2 = Cr. Rg. 24 ol 1881, (5 W.R. Ot. 71, F.) 

See ACCUSED Person, i L.B.R. 60. 

See FORFEITURE OF PROPERTY, 7 W.R. 
P.O. 18 = 11 M.I.A. 223. 

See PENAL CODE. s. 172. 7 N W.P. 302, 6 
W.R. Cr. 71. 9 W.R. Or. 70. 

See PENAL Code, s. 171. 

H.C. App. 43. 

See SECURITY FOB GOOD BEHAVIOUR, 3 
N.W.P, 2. 

Time to be given for appearance of person 
asaioat whom proclamation issued under e. 87, 
Grim. Pro. Code (1098).-See SECyBITY PRO- 
CEEDINOS, 17 M.L J. 438 = 6 Or. L J. 332. 


1 Weir 59 =7 M. 


Absence. 

Of some of the members at the adjourned 
trial, efiect of—See BENCH OP MAGISTRATES. 
2 O.L.B. .348. 

Bench of Magistrates—of one of them during 
a portion of the trial—See BENCH OP MAGIS¬ 
TRATES. 13 C.L.R. 212. 

Absentee Co-sharer. 

See PENAL CODE. S. 155. 8 C W.N. 908. 

Abase. 

Whether ubstruction —See PbNAL CODE, 
B. 186, 1 Weir 134 = 1 Weir 621. 

not barred by failure to 
OF Suit, 16 W.R. 88 . 


'QlP 102 '• — — 

i^,ibUUy of ooidme, ..erdeiS. 

moo-S%in. Grim. Pro.Cd.. 18^. 1 < 
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Abusive Language. 

A- on an orroneous view o( the law— 

Using a'lusive Unginge.—See GRIM. PRO. 
CODI-: (ISOS), s. 258. 11C.L..J. 113. 

Sec Pen.AL code. S. 294, L B.R. 1872— 
1802. :S09. 

Ste M.\D- Reo, XI OP 18l6, s. 10. 5 SI H C 
App. 33. 

Two Mici.frate.a engaged jointly in Slagis- 
ten il dur,y—Use of. by one against tho oiher— 
Sanction—See Sanction to prosecute— 
Conditions requisite for grant of 
Sanction-necessity. Sufficiency and 

VALIDITY OF S.ANCTION, 2 Bom. L.R. 1079. 

Accepting loBtrument not duly ataraped. 

See Adetment. 

{i)—Acl II of 1899. s. 62—•• 4ccepiiw7’• 
mcanirg o^—The term “accepting.” in 8. 62(1) 
Act 11 of 1899. does not mean receiving' 
but executing, as an acceptor ; and the mete 
lact that a person receives from another a nro- 
missory note without tho same being duly 
Ramped does not make him guilty under that 

rCM68, * 

"i^-deceptor Ot 
acceptor of an un¬ 
stamped receipt IS not punishable, unless it can 
be shown that he abetted the making of the 
receipt, but the maker of suob reLint is 

SHAMPHU Singh v. Raooubar, a.c! il] 

Accetflory 

See ABETMENT. 

See Penal Code, ss. 107—lu 

Accident. 

L.R “• 3 Bom. 

.Accident, Fatal. 

See ACT VII oP 1854. 

Acconiptioe. 

1 —Genbr.al. 

2. —Accomplice Evidenpp 

CHARGE TO JURY “ JUDGE’S 

3. —ACCOMPLICE EVIDENop _ __ 

Foa OOBEOBOB™™ 

^—1.—General, 

See accused Person. 

See approver. 

See Confession. 


Accomplice —continued. 

-1.—General— canlinued. 

See Crim. Pro. Code, 1898, s. 337. 

See evidence act. 1872 ss. 30, 111, 133. 

(1)—anrf definition o/.—The term 
Hccomplice” signifies a guilty associate in crime. 
ytr Subrahmania Ayyar, J. Where the witness 
sustains such a relation to the criminal act that 
be could be jointly indicated with the defendant, 
ha IS an accomplice. Where a witnes.s is not 
concerned in the commission of the crime for 
which the accused is obarged, he cannot be said 
to bean accomplice in the crime. RamasamI 
GUU^DDN V P:mperor, 27 M. 271 =-2 Weir 803 
= 14 M.L.J. 226. 

Accomplice, how difftrs from spy.—An 
accomplico confesses himself a criminal and 
may have a motive for giving information, as it 
raay purchase immunity for his offence. A spy, 
on the other hand, may be an honest man ; be 
may think that the course he pursues is 
absolutely essential for the protection of bis 
own interests and those of sooiety : and, if ha 
does SCI. If he bolieve.s that there is no other 
method of counteraoting the designs of wicked 
men, there can bo no impropriety in bis taking 

character of an accomplice. 

Queen-Empress V. Javecharam, 19 B, 363. 

(3)—Spy or detective, not necomph'ce.—Spies 
do not partake of the criminal contamination 

“communioation 
n! Ai ^ ooospirators with an original purpose 

thaw'Jesigns and disoloaing 

pubiio.” Queen- 

Empress y. Javecharam, 19B. 363. 

”iarkcd money if ae- 
act of a deteotiye in supplying 
Snnn^ detection of a*^ crime 

OiipiTM treated as that of an accomplice. 

06^ >'• Javecharam. 19 B. 363. 

charged with offence by police 
A ^ ^asisfrnfe ,/ acconfplice.- 

tif by the police. 

Magistrate after the 
hecSse tlie witnesses for the prosecution, 

out wbioh no case had been made 

con^T^^ on'‘^ uorebutted. would warrant hie 
simnlv bp ’ ®*°oot said to be an accomplice, 
fof tr?af ®®“t up by the police 

should nn?*!! an acoomplioe, hiseyidence 
SnS otiJn aa insufficient for a 

PRESS L B R ’’ QUEEN-BM- 

S322,'®', «67 (L.B.R. 1872- 

Jl/ngisfrate for 

law ornrin^^io u- ^‘^O'npiiM.-There is no 
has bee^ auvlnr.! Prevents a person who 

but discharced °A*^8ed with an offence, 

eSeice ^ ‘^® ^^"^istrate for want of 

wiSoforMfl ® afterwards admitted as a 

lIll BOSE ? y. BEHARY 

S Hei %?'c ‘J A. 260; 

10 O.W.N. gk.f ^ 
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Accomplice—coatinusd. 

—General—co)Uin«ed. 

( 7 )_ Trfating person as accomplice on mere 

suspicion —An accomplice confesses himself a 
orimioal. No man ought, to bo treated as an 
aooompUca on mere suspicion, unless he con¬ 
fesses that he had a conscious hand in the crime 
or makes admissions of facts showiug that he 
bad such hand. If the evidence of a witness 
falls short of these tests, he is not an aceoinplicp; 
and his testimony must ha judged on principles 
applicable to ordinary witnes^e^. 

N. Percy Henry burn, ii Bom. l.r. iiaa 
==4 lad. Gas. 268 = 10 Cr. L.J. SSO. 

( 9 )_ Who are accomplices—Person ojjervig 

bribe to public officer-A person oBoriog a bribe 
to a public officer is an accomplice. No dis¬ 
tinction can be dr^wn between accomplices 
who volunteer to sissiec in tbo receipt of illegal 
gratifications and those who assiut under 
compulsion. QubEN-EMPRESS v. MagaN- 
DAli 14 B, 118. [F., 26 B. 193 = 3 Bom. L. 

B 694;B.. 27 0.144/33 C. 649 = 10 O.WN. 
669.1 


( 9 )_ Offer to give britc to public servant- 

Witnesses, who. in order to avoid pecuniary 
injury or personal molestation, ofier or give 
bribes to a public servant ate abettors of 
the ofience of taking an illegil gratification, 
and their evidence should be treated as that of 
accomplices. QUBBN-EMPRBSS v. CHAGAN 
DAYAB.'tM, 14 B. 831 [B.. 19 B. 51. 2C^ B. 

394, 26 B. 193. 35 M. 247 = 13 Cr. L J. 305- 
14 Ind. Gas. 849 = 22 M.L.J. 490 = 11 M.L.T. 
Sup. 1-1912 M.W.N. 207, 13 Or. L.J. 352 = 14 
lod. Cas. 896 = 12 M.L.T.1-1912M.W.N. 549, 
Rat.Un Or.C. 720. 746; D..27 0. 144.] 

{10)—Offer to give bribe.—A person, who gives 
bribes, is an accomplice of the person who re* 
oeives them? and. while it is usually unsafe to 
convict an officer on the uncorroborated testi¬ 
mony of a person or persons who say that he 
or they have given them bribes, the question as 
to the amount of corroboration depends upon 
the circumstances of each case. KINO-Emi'B- 
BOR V. MaLHAB. 26 B. 193 = 8 Bom. L.R. 694 
fiJ.. 33 C. 649=10 C.W.N. 669 = 3 Or. L.J. 
462, 85 M. 247 — 13 Or L.J. 305 = 14 Ind. Cas. 
849-22 M.L.J. 390 = 11 M.L.T. Sup. 1=1912 
M.W.N. 207, 35 M .397-13 Cr. L.J. 352 = 14 
Ind. Cas. 896 = 12 M.L.T. 1-1912 M.W.N. 
649, 6 Bom. L.R. 443.] 

(Ill—Persons present during the giving of 
bribes.—Where a person gave bribes to a salt 
officer for the purpose of obtaining doe deh- 
veties of the salt be was purchasing from the 
Government, on being threatened by the salt 
officer that his weighments would not he done 
properly if rnpees were not paid, held, that there 
was not each a threat as would exouse the per¬ 
son from the offence he was committing id 
giving bribes to a pnblio servant. He was, 
tteielotSt an aooomplioe and his endenoe given 
against the salt offloet would require oottobor- 
ation. Bo, also, the person who bad aotoally 


A ccompUce —continued. 

-1.—General— continued. 

paid the bribe to tbo officer would also bo an 
accomplice an.l bis cviuouce would require also 
material cotroborati ui. But porsoos. who wore 
merely present on the occasmu but tock uo 
part in the tr.\iisactii'n and amnher who merely 
cooked ihf account allur the trausaclioo was 
over, were not accomplices. The degree of 
credit to bo attached to the evidence of such 
witnesses would depend on all tho facts and 
circumstances of the p irticiilar case. EMTEROR 
v PiDWMtD WILLIAM SlMITHKH, 26 M. 1 = 2 
Weir 521. [R., 35M. 3!)7 = i;)'2. M.W.N. 649 

= 12 M.L T. 1 = 13 Or. L J. 352= 14 Ind. Cas. 
896. 22 M L.J. 490=1912 M W.N 207.J 

( 12 )—persons accompanying nnodwr to wit¬ 
ness payment of bribe.—i'erbous who accom¬ 
pany another, who is cnlriistcd with and carries 
the money intended t.i bo given a? a bribe, are 
accomplices, if they know that tho money is 
to be paid as a bribe and if ibiy go to .^ee and 
assist, although they do not actually carry the 
money or tender it RAJONI KANT BOSE v. 
ASAN MULLICK, 2 C.W.N. 672. [D., 27 C. 
144.) 


{l3)—{Vhoare not accomplices —iritnesjes fo 
payment of bribes. —to payment of 
bribes are not accomplices, unlees they co-operate 
in the payment of the bribes, or art- insi runient- 
al in the nogotiaiiou for tbo payment of the 
same DEO NANDAN PERSHAD V. EMPEROR, 
33 C 649 = 10 C.W N. 669 = 3 Cr. L.J. 4S2. 
[i?. 35 M. 247=22 M.L.J. 390= 11 M.L T. 1, 
Sup=l9l2 M.W.N. 207 = 14 Ind. Cas. 849 = 13 
Or. L.J. 305. 35 M, 397 = 12 M.LT. 1 = 1912 
M.W N. 619=14 Ind. C-is. 8y6=13Cr, L.J. 
352 12 Cr. L.J. 150 lud. G-tS. 867 = 21 M. 
L.J 283 = 10 M.L.T. B4 = (1911) 1 M.W.N. 
327 j 

( 14 )—Being present on the occasion of giving 
bribe. —The mere presence of a per^on on the 
oooasion of giving bribes and bis omission to 
inform tbo authorities will not make him an 
acoomplico, unless it is shown that he some¬ 
how oo-opetaied in the payment of the bribes 
or was instrumental in the negotiations for 
their payment. QUEEN Empress v. Deo- 
DHAB SINGH, 27 C. 144. (24 W.R. Cr. 55, 14 B. 
115.14 B. 331. 17 C. 642 21. C. 328, 2 C.W.N. 
65. 2 C.W.N. 672, 23 C, 361, B.) 

( 15 )—.Wrongful confinement—Money paid to 
obtain release—Receiving illegal gralificalion— 
Extortion. —Where money was paid to a Police 
Bub-lnspeotor by a money lender for obtaining 
the release of a person wrongfully confined, the 
money not being voluntarily given nor given in 
ooDsideration of the Sub-Inspeolor not pro¬ 
ceeding against the person so confined for the 
purpose of bringing him to legal punishment, 
held, that such payment was not an ille^l 
gratification, but money extorted and that the 
money-lender advancing the money oonld not 
be regarded as an aooomplioe of the Police Om- 
oet. ABIHOX KUMAB CHOaKRBBUTirY V. 
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Accomplice—coxiUxiMed. 

- 1.—General conliniied, 

Jagat ' HUNDER Chuckehhutty. 27 C. 923 
=^4 C.W.N. 755. ; \vvr.. 33 C. 649=10 O.W. 

N. 669 : R., I'i Cf.L.J. 150 = 9 Ind. Cas- 897^ 
21M.LJ. 2!S3=10M.LT 84 = 11911) 2 M.W. 
N. 327.] 


(16) ~Accoi)iolicc, whcthvr a eom^le^ent ifilness 
—Person uncUr trial i*4 5rt»ic cnse—Criin. Pro. 
Code (1998). j. 494.—An accoioplice. if be is 
not an accused under trial io tns s tma oa^e. 
is a competent witness and may te uxamiiind 
on oath. So. ii the proseoutiDn be withdrawn 
and the accu'fitl discharged nuuers. 494, Grim. 
Pto. Code (1893), he would be a competeut 
witness. Where, however, the Court, purport¬ 
ing to act under a. 494. Crim. Pro. Code (1898), 
sanctionfd the withdrawal of the prosecution 
but omitted to record an order of discharge and 
the accused continued to be kept iu custody. 
held that bis po.uiion was in no way changed 
from that, of an accused. Banu SINQh v 
EMPEUOK, 33 C. 1333 * 10 C-W N. 962 =4 Cr! 
L.J.145. (I B. 610, 11 A. 260, 16 B. 661. 2.3 B 
213. 1 Q B 289. 1 C.C.R .349. 7 W.R. 44 10 
C.L.R. 653, 20 A. 426. S B H.C. 59. Cowp 33l 
10 0.W.N.817, R.) fR . 37 C. 340= 14 O.W.n! 
422 = 11 Cr.L J. 121=5 Ind. Cas. 365. 7 A.L.J. 
86 = 5 Ind. Cas. 21. 18 C.W.N. 1213, 9 Cr. L 
J. 370 = 4 L.BR. 362 ] 

(17) —idccMsetf person, when can be examined 
as wtlness. —Unless an accused person is con- 
Tictod or acquitted, be should not, except in 
the case whore bo is made queen’s evidence be 
examined as a witness touching the matter of 
which bo 18 accused. EMPRESS v. Shakur. 5 
C.P.L.R* 1, Cr. 

(18) -/lccompfict; to whom the Local Govern^ 
menl has made a promise not to prosecute —An 
accomplice, to whom the local Government has 
made a promise not to prosecute him and 
by whom the promise has been accepted, after 
the commencement of the trial, is not a corane- 
tent witness. Such grant of pardon does not 
alter the posKion of the accomplice as an aoous- 
ed person and make him cease to be an accused 

a'^ministHfcd to 
V, KinO-EmI’EROR 9 P R 
1908. Cr.=4 Cr L.J 282 = 118 P.L.r’. 1907 ’ 

(12 P.R. 1902, Or., R.; 21 P.R. 1904 . Cr., D.) 

Local Government (0 tender 

Local Gov- 

ernmont m India has no power to tender a 
conditional pardon to an accomplice for tbt 
purpose of his bomg examined as a competent 

(20)-Personarresfed by police as aeeomvlice 
—A person arrented bv the Pr.iif>xa «« P^tce. 

plica io an alleged burglary sent nn f 
.,ami„ed b, bin. .. . 


Accomplice—coxitinned, 

- 1 .—Qeueral— cowluded, 

ao accuscfl per^^on, baving been neither die- 
charged nor acquitted, who could not bo exa¬ 
mined as a witness. N.MH BUKSH v, Em- 
PKROR. 12 P R. 1902. Cr. (:^S P.R. 1887, Or., 
1 B. 610. 2 A 260. 10 B. I90. /?.; 16 B. G 6 i=^ 
lOC.L R. 553, D.) [iT. y p.R. 1906. Cr ; R., 21 
P.R. 1901. Cr.; D., 8 P.R. jyOl, Cr,] 

(21)—Application for sanction to 
approver, how lo be vnds—Otim. Pro. Code 
Ub98),5 339.—Saoction to prosecute an appro¬ 
ver foe gisrjng false evidence should be applied 
for by moticn on bohaU ol the Crown id 
open Court aod not by a leU 4 r of reference, 
CROWN V RULAK\ SINGH, 10 P.R. 1904. Cf. 
(24 C. 492, i?.> [i?"., 230 P L,R. l9iQ, Cr,«30 
P.W.R. 1912 Cr.*l76 P E,R. 1912 = 15 lud. 
Cas. 83 = 13 Cr L.J. 451.] 


— r^viaence Act, 5 . 


ow 


prisoner, value cf,—The statement of one 
prisoner cannot be taken as evideoce against 
another priscoor under s. 30. Evidence 
unless the coofessing prisooer implicates him* 
self 10 the full, as much as his co-prisooer whom 
bo incriminates. QUEBN v. BAIJOO CHOW- 
DHURY, 25 W.R.Gr. 43. 




(28|— 0 / evidence of bribing 
person*—Tbe evidence of (ho person who bribes 
is admissible against the person bribed, QUEEN 

V, OBHOY Churn Chuckerbutty* 3 W.R. 
Cr. 19. 


(24) Persons patting illegal graiififaiion 
under cofnputsion—Evidentiary value of thiir 
tesixinony — Probative force.—Tho testimony 
01 persons who have been compelled'^to pay 
Uiegal gratification has much greater probative 
mrce than that of ordinary accomnlices* 

UEPUTY Legal Remembrancer v, upen- 

pUA Kum,\r Ghose, 12 C,W.N. 140 = 6 Cr. 
L.J. 4S4 


Trial for murder— Conditional pardon to 
accomplice -King’s witness- Contradictory 
atal^ment before Magistrate—Sanotioo to pro- 

Code (1898), a. 339 

(3) 11 A.L.J. 964, 


Summary dismissal of appeal— DiscretioD, 
xcrcise oi— Circumstantial evideooo, coo- 
viction based on —Revision by High Court 
V Evidence Act, s, 27—Siatemeots made by 
accomplice elsewhere than before the Court. 

admissibility of-See Crim. Pro. Code, 1898. 

r 309 = 8 Ind. Oas, 379 = 11 Cr. 

•Li. j. b31. 


Eoglish practice as 

Evidence act, i872 

N. 1882, 13. 


to evideaco of— See 
89. 114 (7t). 133, A.W 


o T _ lor corroDoraiion 

rr R. Uq. Or. Cas. 428=» 

Or. Rg. 91 of 1888. 

corroboratiOB-Sc4 

Penal Code. a. 4oo. a.w.n. i886, 65 . 

See Spy, 19 b. 363. 
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/ 4 cco/np//ce—ooutinucd. 

-~_2,—Accomplice Evidence — Judge's 

Charge to Jury. 

See CHARGE TO JURY—Misdirection. 

charge (o Jury as to accomplice 
evidence.—The Legislature inteudod to lay 
down ill s. 114. Evideuco Act, the rule that tbo 
testimouy ot an accompiice is unwocihy of 
credit so Ut as it implicates ud accused pers on 
unless it is corroborated in material particulars 
in respoot to that petsou ; and it ib tbo duty of 
a Court which has to deal with ao accomplice s 
testimony to consider whether this maiim ap* 
plies to exclude that testimony or not, and, in 
a case tried by jury, to draw the attention of the 
jury to the principles relative to the reception 
of an accomplice's testimony. The Court should 
charge the Jury that the mere confessions of 
the prisoners tried aimultaneously with the 
accuiied for the same oficnce are only to bo 
rated as evidence of a defective charactoc and 
that they require a specially careful scrutiny 
before they can bo fcafely relied on. QUhBN v. 
Sadhu MUNDUL, 21 W.R. Cc. 69. 

( 2 )—Poinfs of law and fact that a Judqe 
sJuyuldlay before jury.—The Judgo should in¬ 
form the Jury or assessors (1) that there is no 
tale of law prohibiting ihe conviction of an 
oCender upon the uncocrobur.kted evidence of 
an accomplice ; (2) ihat< as a general rule of 

praotica, it is considered unsafe to convict upon 
such evidence; and (3) to point out any citcum- 
staucea io the particular ca?© which, in the 
opinion oi the Judge, afford a suffioioot reason 
for relying upon the evidence. HIGH COURT 
PROCEEDINGS, ‘JOth March 186S, No. 49G, 2 
Weir 796»4 U.HX, App. 7. 


{Z)~ImpropBr advice given bu Judge to Jufy 
— Omission to givf prtyptr advxe-Judge to 
makep'^oper observations on nccovtplicey tesfi* 
mony—tn law—High Court, interfer- 
enoe o/.—Improper advice given by a Judge 
to the Jury upon a question of fact, ot the 
omission of the Judge to give that advice which 
he, in the exercise of a sound judioial du^cretioo, 
ought to give the Jury upon questions of fact, 
amounts to such au error in law iu summing 
up as to justify the High Court, on appeal or 
revision, in setting aside a verdict of guilty- 
The evidence of accomplices should not be left 
to a Jury without such directions and observe- 
ttoQB from tho Judge as the oircum^itanoeB of 
the case may require. Tn re ELahEE BOKSH, 
S W. R. Cr, SO^B.L.R. Sap. Yol. 469. 

(4)—Practice, where accotnplice's testimony 
uncorroborated-Judge's charge io Jury, —Where 
the evidence of an accomplice is uncorroborated, 
the oocreot pcacticd requires Sessions Judges not 
merely to tell the Jury that it is uhusmI to con¬ 
vict on Buoh evidence, hut also to tell them that 
it ia unsafe, and contrary both to prudence »ua 
practice to do bo. But hie omisBion to state 
the above particulate does not amount to an 
error in law BEG. v. Qand BIN DHAROJIET 
AL, 6B. H. 0, Cr, 87. (3 B. H. 0. Cr. 87. 
Commented on)* [R«t 14 B. 981] 


Accompiice —continued. 

2.—'AcconipHco Evidence — Judges 

Charge to Jury—confinueti. 

(5)— Assessoys .—a general rule. Co urts 
ought not lo vonviof uptui an acenmpliro s 
to?^i!inony. coi lirnic'i rmt onl> to tbo 

oQooco. but also ns hi the identity of the indi¬ 
vidual prisomr as the por^nn or one of ibe 
who partn^ip It’U in Ih" rlfriice, and 
junoa ought to bo advised anil dincied. But 
it cannot be laid down that., if a Judge, aid^d 
bv assessors, considerc.! ui u'l- miilii-c entitled 
to credit, though uncoiifirin d m Inh these 
respects, tho conviction imi't he set I'ldo on 
appeal. In rn Pae.wasam. 2 Woi»' 796. 

( 6 )— Juage's charge lo Jury—W li‘>( il should 
contain—Oiiitsmon, o/. —Oi- tr-al i y Jury, 

tho aessioos JudRo. iu cuinmii.p: up. ulcl Rive 
a full and detailed stitanent oi t!; • evn-onci'on 
boi’Q sides ; he snould point out il.c k-fAl l.ear- 
inRofit, and wuai \ve>;ht the Jury onRut to 
.*ttach to its sever il p irts. Hi- iwission to do 
90 , if tboaccused is thereby pn judiced. amounts 
to such an error in law hh would jusiity a ^nrt 
of .Appeal in pfcttiiiR as.do th“ verdict REG- 
V. F.nTTECHAND VaSTACHAND, 5 B H.G Cr. 
S5. [F , 5 Bom. L.R. 207 ; R.. C H.H.C. 47 ; 
16 A. P4. F-B . 19 13. 741, l9 H. 749. B. 3l6. 

3 S.L.R. 102 Rat. Ud, Cr. C. G41, 7J9, 720, 
748. 80G, 850, 917.] 

{1)—Admissibility at S'ssious trial of accom- 
vhee’s deposition taken at the 
enquiry — Crim. Pro. Code (1882), s. 2.8. If 
an Kccomplice who bis accepted aocfler of par¬ 
don is examined as a wi^nes^ at the sessions 
tria), he is a witness for the purposes of 
s. 289, Crim. Pro. Code, and his dopositica at 
the preliminary enquiry can be used as evi¬ 
dence at the trial. Though it is not a rule o 
law it is yet correct to s-iy that the eviocncool 
un .iccomplic. requires )Unt as much corrobora¬ 
tion or as little corroboration as is netdeo to 

convince a prudent person of the truth of the 
fact! alleged SRainsl the accused. MAilUN v. 
EMPRESS. 14 P R- 1894, Cr. 

See CONFESION-CONEESSIONS HY CO- 
ACCUSED—ADMISSIBILITY. 9 C. P. L. K. 

Cr. 35. 

See CONFESSION—CONFESSIONS MADE TO 
POLICE OFFICERS, 19 J3. 3G3. 

See CRIM. PRO. CODE. 1898. 8. 288. 2 L.B- 
R 2l4* 

Evidence of illegally pardoned nccomplioe 
—See CRIM. PRO. CODE, 1898. s. 337, L B.K. 
1893—1900. 51. 

See DISTRICT Maoistuatb, L.B.R. 1893- 
1900, 323. 

See EVIDENCE ACT, 1872. s. 30, Rit. Uut. 
Or. Cas. 771 = Cr. Br. 35 of 1895. 

See EVIDENCE ACT. 1872, e. 114, 22 M. 
491 =2 Weir 746. 

See EVIDENCE ACT. 1872. sa. 114. 133, 14 
B. 331. 6 Bom. L.R. 1091 = 29 B- 264. 

See Evidence act, 1873, sb- 
I aod 133,14 B. 116» 
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Accomplice —cnnUrwix^d. 

-2. — Accumpitcc Evidence Judge's Charge 

to Jury— 

See Evidkncc act. 1372, s. 133, L B.R. 
la72-l»U2, 322. 

Rule .iA to —Sec ILLEGALITY, Rat. Uqc. Or. 
Gas. 4GG = Cr. Rg. 2 t of 18S9. 

Wbeii CIO be proceeded agiiost—See PAR¬ 
DON. 13 C.P.L.R. Or. 1-23. 

-3,—Accomplice Evidence—Necensity for 

CoproboratioD. 

See Evidence act. 1872. ss. U 4 , 1 . 33 . 

6 ns.-rf OM uncorroboriited tesli- 
fnony of accomplice, leqalily of—Evidence Act, 
s, 133. S. 1-33, Evidence Act. in uumistakc- 
able torm.s lay.A it down that a conviction is not 
Illegal matuly bcoiusa it pro-ceds up'm the uii- 
corrobonted te.-tiui iiiy o£ an accomplice, and to 
hold that corroboration is ne 5 es>arv is to refuse 
to giv.) cgecc to this provision. Reg. v. Rama- 
SWAMI PADAYAcm. 1 M. 394 = 2 Weir 799 
fppr., 35 M. 247=1912 M.W.N, 207 = 22 m’ 
L.J. 490=11 M.L.T 1=14 Ind. Gas, 849 = 13 
Cr. L J.30O. 35 M. 397=13 Cr. L J. 352 = 14 
Ind, Oas. 898=19i2 M.W.N. 540 = 12 MLT 
i.J Queen v. Luchmee pgrshad. i9 W r’ 
Cr. 43. Queen v. Koa, ig W R. Cr. 48 

( 2 ) —Conuiffion based upon uncorroborated 
testimony ol accomplice.-A conviction founded 
upon the uncorroborated evidence ol one or 
moroaccoinplicns alone is valid in hw. In re 

f 5 W.R. Cr. 

80-B,L R. bup, Yol. 439. 

(3) —Coniicfion based on uncorroborated 

n conviction based 

on the totilly uncorr.ioorated ston of an accom¬ 
plice IS bad in law. Queen Empress; « 

C- 8W = Cr.%g: 

(3-a)-Co«pietion based on uncorroborated 
S'n 5 urcomplice.-Tho tardily obtained 
ovideooe of an approver would not. if unsup¬ 
ported, warrant the conviction of the accused 
CROWN V. HEERA Mahar. 74 P.R cf 

1.}?'^^ uncorroborated 

^^tunony of <wcowpfice.-Tiie evidence of an 

CROWN MOTUM. II P R 1867 cj! 

»»:orroborn'ed Itsli. 
np of accomplice. —The uncorroborated testi 

mooy of an accomplice will not by itself suffice 
io support a conviction. ATOI v Odppn 
Empress, U,B R. 1892-1896. Yol. I.’ 103 ® 

^*'<=orroborated evidence of 
accomplice improper.~A Magistrate should 
onnviot a person upon tbe evidence of witn« ^ 

etr: u It f” F 

<J.1R0. 2 C.W,N. 33. ■ [D., 27 0 lli j 

b,,e3 , 0,„7 ,h. r 

whose story itself was not 

Uolory aDd wa, not corroborated iofo, “aUriai 


Accomplice —contioued. 

—3—Accomplice Evidence—Neceseily for 
Corroboration—con/t;tUtid. 

pniDC conoechng and identifying the accused 
with tho c fitfnee, was hold bad. Although 
S. 133, Evidence Act. enacts that “a conviction 
is not illegal^ merely boc\u 8 e it proceeds upoo 
tbe uncorroborated testimony of an accomplice,’’ 
a conviction solely btsod on such testimony 
i will be upheld only under very exceptional cit* 
, cumstances. Wazfr Khan v. Emperor 5 
, P.R. 1902 = 57 P.L R. l902. 

(7)—Approver — ^?Uid,'r 2 oc — Cotroborcition 
I required-Penal Code, s-397—Lathi, whellier 
I a d€(uily weapon,-^A t\ approver’s evidence can¬ 
not bo accepted unless it is corroborated in 
material particulars by other and inciepeodent 
eyideuce. Doubted whether a lalJn can be 
rigntly dcsccibecl as a deadly weapon within 
the meaning and for the purposes of s, 397 of the 
Pcual Code. Lad KhaaN v. CROWN. I9 P.W. 
R- 1912 Cp.,*I 3 Ind. Cas 998=13 Cr. L.J. 
182 = 17 P.L.R 1912. 

(9| Ai complice evidence'^Necesmh/ fof corro- 
boralton in imporlanl particularReason cf 
fAe ru/e.—It is an ostabh.shed rule of practice 
that an accomplice must be corri>b?rited by in¬ 
dependent evideuce as to the identity of every 
person he impeacbea. The value of the rule ie 
due to this. The accomplice may know every 
circumstance of tbe crime, and, while relating 
all the other facts truly, may, In order to save 
a fnond or gratifyanimosiiy, name some person 
as one of ibe criminals who was inooceDb ol 
the crime. QUEEN EMPRESS v. KUISB*NA- 
® 3^3* (1^ B.H.O. 196, 1 B. 475, F.) 

Cr.L.J. S05 = U lud. Gas. 

= Sup,1 = 1912M. 

397 = l3Cr.L.J. 352 = 14 lod. 
Gas. 896=12 M.L.T. 1=1912 M.W.N. 549.] 

(9) Evidence — Accomplice — Corroboration 
nfcessary—Coituicfion thereon —Though it bad 

een held in recent cases thata cooviotion based 
upon the evidence of an accomplice or even on 
the coQfesjion of ;i co-accused is oot ineg.il. it 
has been also repeatedly aod uniformly laid 
uown that it is quite uosaie to convict a man 
on such testimony unless there is reliable cor- 
roborative ev.dence in material particulars. P. 

w N Emperor. a9l4) M. 

W.N. 353 = J5 Cr.L.J. 417 = 24 Ind. Cas. 153. 

(10) V^lue of accomplice evidence - Nature of 
orroboration. Generally ao accomplice must 
e Corrobortted by independent evidenoe, 

tuough a cenvioDioa based on the uncorroborat¬ 
ed testimony of an accomplice is noi illegal. 

as been paid that tbe evidence of one 
accomplice does not really corroborate that of 
another accomplice, and that tbe confession of 

under s. 30, Evidence Act, should not be 
regarded as corroborative of the acoomplioe’s 
_ ] roust be taken as a general 

^ applicable in all oases. A 

confusion must be considered and the aocom- 

SinLf ‘ weighed, and the Court 

bo prevented from taking into aooount 










45 


THE ALL INDIA DIGEST. 


46 


.4ccofnp</ce—contioocd. 

_—Accomplice Evidence—Necessity for 

Corroboration—coHJiuJicd. 

their beaciue on 3.aoh other. QUEEN-EM- 
PRESS v Nga TUN BaW. U.B.R. 1897-1901. 
Yol. I, 173. (21 W.R.Cr. G9. 9 A. 528. R.) 

(ID—xNaiMre and extent of corroboralwn 
rcouirerf.-Per Edge. O.J.. and StraiRht, J. - 
Asa general rule, it would bo most unsafe to 
oonviot an accused person on the uncorrohoratel 
evidonos of an aocomplioe. But such evidonco 
must like the evidence of any other witness, 
ba considered and weighed by tbo Judge, who. 
in doing so. should not overlook the posiiion 
in which the accomplice, at the time of giving 
his evidence, may stand, and ihe motives 
which he may have for stating what is false. 
If the Judge, alter making due allowance for 
these oonsidotatious and the probabilities of 
the story, comes to the conclusion that tbe 
evidence of the accomplice, although uncor¬ 
roborated, is true, it is his duty to act upon the 
etrengtb of his convictions. Every case, as it 
arises, must he decided on its own facts, and 
not on supposed analogies to other oases. Per 
Btodhurst. J —flefd. on the analogy of decided 
oases, that the oorroboration, in tbe case before 
the Court, of the evidence of an accomplice, 
not sufficient to convict the accused. 


Queen-Empress v. gobardhan. 9 A. 928 
= A.W.N. 1887. 196. (1 M. 394. A.W.N. 1884, 
286, 8 A. 306, i?.) [Bel. on. 12 Cr.L.J. 170*9 
Ind. Cas. 978*9 M.L.T. 503; B.. 36 M. 247 *22 
M.L.J. 490*11 M.L.T. 1 Sup. = l9l2 M.W.N. 
207 »14 Ind. Cas. 849 = 13 Cr.I* J. 305, 35 M* 
397 = 1912 M.W.N. 549 = 12 M.L.T. 1=13 Or. 

L. J. 852*14 Ind. Gas. 696. U Cr.L^. 71-4 
Ind. Cas. 884 = 12 0.0. 418, 10 M L.T. 81-21 

M. L.J. 283-(l9n) 1 M.W.N. 827* 12 Cc.L.J. 
160 = 9 Ind. Cas. 897, Rat. Un. Cr. C 750, U.B. 
R. 1897—1901, Vol. I. 173.] 

(12)—Nature of corroboration reguired.—Not 
only as to the persons spoken of by an accom- 
plioe muBt there ba corroborative evidence, but 
also as to the corpus delicti there must be somo 
prtma facie evidence pointing to tbe same 
diceotioD. REG. v. CHATUR, Rat. Uo. or. b. 
102 = Cr Rg, 171 1876. 

(13 )—Nature of corroboration required. — 
There muBt be independent corroboration with 
respect to the idootifioatioo of the persons whom 
acoomplices charge and with respect to the 
jtacte they state ; and their testimony ought to 
be confirmed by other evidence against each 
person they name. QuNDASINQHvs CROWN, 
21P.R. 1806. Cr. See, also, ESUB SINGH v. 
CROWN, 1 P-R. 1868, Or. 

(14)—Nature of corroboration required ,—The 
confirmation usually required of an acoompnoe 
must be not merely as to the circumstances ot 
the crime, but as to the identity of tbe accused 
persons also. QoBBN-EMPRBSS v. DHONDI 
Bin Baoji, Rat. Un. Of. 0. 890. 

(16 )—Nature of eorroboralion reguired.—The 
testimony of an aooomplioe is not alone suffi- 
■oient foz a oonviotion. Tbe cottoboration mnet 


4 ccomp/ice—continued. 

_3.—Accomplice Evidence —NcccBsity for 

Corroboration—con/inued. 

be on matters directly connecting the pri'^ Minr 
with tbo elloncc of which bo is accused; .in- 
the ovidouco of two or iiioro accoinplici- ic- 
quiros confirmation equally with tbo 
of one. IJUEKN v. DWAUK.y. 3 W K. Cr 18 
= 1 Ind. Jur. N.S, 100. iR.. 5 W.R. Cr. SOJ. 

(16)— Nnliire of u required. 

Although » conviction bas-id r.n the uncorro¬ 
borated testimony of an accoinpHiO islcciil. yet 
having regard to human oomluci,. credeme 
should not be given to it unlo:;* rnrrobnr iird as 
to some material facts wbi^ b go to prove ih.it 
tbe prisoner was connected wilfi tbo mine 
charged. QUEEN-KMl'RESS v. KUNM.VN Mk 

NON, 1 M.L J. 397. 

—Nature of corroborntion required. — ^ 
conviction c.tnnot be ordered merely t'" 
testimony of an accomplice. There should he 
oorroboration on matters directly connecting 
tbe prisoner with the ollenco of which ho is 
accused. Even the evidence of two or more 
accomplices requires cooermacion equally with 
the testimony of one. Qukkn-EMI'RKSS v. 
SHlDLfNOAl’PA, Rat. Uo. Cr. C 844-Cr. Rg. 
13 of 1896. 

^18)—dccoiiip/ice. competency of, aswitne%^ — 
Corrohorat\on required, nature o/. —An accom¬ 
plice is a competent witness and fbero 
absolute rule of law which enacts that the con¬ 
viction on the evidence of an accomplice is baa. 
but there is an established ptaoiice. founded on 
the judicial experience of generations, wbiob 

requires oorroboration by some untainted evi¬ 
dence and that in a material particular pointing 
not only to the crime but to the 
of the accused in that crime. SIAR NONIA . 
KINO-EMPBROR. 18C.W.N. 550*15 Cr. L J- 
438 = 24 Ind. Gas. 174. 

( 191 —Evidence of several accomplices also re¬ 
quires corroboration.—Tbe evidence of several 
accomplices requires corroboration equally with 
that of a single accomplice. The mere state- 
ments of a confessing co-prisoner are of still 
less value than that of an accomplice, especially 
whore any improper motive for confession 
exists. Nga Paw v. Queen Embress, L-B. 
R. 1872-1892, 54. 


(20) —Amount of corroboration—Etiglish prac¬ 
tice to be foUowed.-The English practice should 
be followed as to the amount of oorroboration 
requited to support the evndence of an accom¬ 
plice. According to each practice, when an 
Accomplice speaks as to two or more P« 80 “B 
having been concerned m the same oSence, bis 
testimony should be confirmed not 
the oironmstances of tbe case, but also as to the 
identity of tbe prisoners ; and any 
to whom hia testimony is not 
be acquitted. REG VALAD BaBAN. 

3 B.fl.C. Or. 87. [i?.. 14 fi?9* 

Cr 67. 13 Cr. L.J. 305*U Ind. 8”- 
1912 M.W.N. 207 * 22 M.L.J. 490*11 M.L.T. 
Sup. 1, Rat. Un. Or. 0. 840, 848.] 
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Accomplice —contioued. 

— 3.—Accomplice Evidence-Neccsaity for 
Corroboration— continued. 

(21 )—Avtounl of criminality to be considired. 
In dealing with the quealion what amount o{ 
corroboration is rcquued in the case ol testi¬ 
mony given by an accomplice, the Court must 
exLrci>e careful diacrimmaiion and look at all 
the surrounding oircurostances in order to arrive 
at a conclusion, wheiher the facts deposed to by 
the person alleged to be an accomplice are borne 
out by those cireurasianees. or whether the cir- 
cumstances are of such a nature that the evi¬ 
dence purporting to be given by the alleged 
accomplice should be supported in essential and 
material particulars by evidence o/iundc as to 
tho facts deposed to by that accomplice. The 
amount of criminality is a matter lor consideia- 
tioo, and wheu a person is only an accomplice 
by implication or in a secondary sense, bis 
ovidoDCc diti not require the same amount ol 
corcoborttioQ as that ol a per>on who is an 
Perpetrator with the principal offender. 
LI 7 Bom. L.Ii. 969.] Although a convic¬ 
tion is nor. illegal, merely, because it proceeds 
upon the uncorroborated testimony of an ac¬ 
complice, the evidence of an accomplice, ordi- 
oarily speaking, should be corroborated in 
material particulars, and such evideuce should 
be accepted with a great deal of caution and 

ItTt,. """" 

(22 und '2d)-Nature and alltibufes of corro- 
boialwii required — Previous statements by 
flccowpfice. ij corroboration.- Previous state- 
ments made by the accomplice himself, though 
at evidence given by him 

bLuL ‘Of the corro- 

ThA evidence of the accomplice 

?SffA cortobora-liJn of 

he testimony of an accomplice must proLd 

I ?rfr reliable source? Req 

SI 

Sup. 1 = M. W.N.' 19ll ^^7 = isCr^L/sos- 

28d = 10 M,L.T. 84 = (19 u, 2 M W.n! 327.t '^’ 

induce , prudeu,r, ^‘'““‘"2 ““ ''““''1 

nil tbc Hreum., “noe; to Li 
evidence is true not 

the offence committed oarraiive of 

affects each oeraon thik^lv. ® it 

hob V. SHBlNms KhishnT t'b 

= 3 Cr. L.J. 33. TRd 12 
M.L,T. 50.3 = 9 Ind. Ca3.978^ 

Or. L.J. 352-U Ind. Oaa. 896 = 12 M.L.T~i^- 


I ^ccompiyce—continued. 

! -3.— Accomplice Evidence—Necessity for 

, Corroboration — continued. 

(1912) M.W.N. 519, 11 Cr. L.J. 71 = 4 lud. 
Cas. 884=12 O.C. 418. 12 Cr. L.J. 150 = 9 Ind. 
Cas. 807 = 21 M.L.J 283= 10 M.L T. 84 = {I911) 
2JIW.N. 327. 2-2 M.L.J, 490 = (1912) M.W. 
N. 207.] 

‘^5)— Conftision of one prisoner cannot cor* 
i'oboratc accomplice enirfence.—The confession 
of one of the prisoners cannot be used to cor¬ 
roborate the evidence of an accomplice against 
the others. Reg. v, M.-\r,..\rA lilN KaPaNA, 
11 B.H.C.A.C. 196. (19 W.K. Cr. 68, R.). [R., 
1 B. 475. IOC. 970, Rit. Co. Cr. C. 750], 

(26) Tainted evidince caimof corroborate 
another tainted euidcncc’.—Tainted evidence is 
not made belter by being corroborated by other 
tainted evidence. QUEEN v. BaIJOO CHOW- 
j DHKY, 23 W.R. Cr. 43, QUEEN EMPRESS V, 
Ram Saran. 8 A. 306 = A.W.N is83, 311, 
QUEEN V. DWARKA, 5 W.R Cr. 18=1 Ind. 
Jur N. S. 100. 


CnnfioH in usinj arprover's evidence.— 
The utmost caution is uecessary in admitting 
or using the evidence of an approver. It not 
only requires corroboration in material parti- 
oulare for its use, but its evidentiary value de¬ 
pends considerably upon the circumstances 
under which bia evidence is tendered. BanU 
aiNOH v KING-E.MPEROR, 10 C.W.N. 962 = 
4 Cr. L.J. 145 = 33 C. 1353. 


(28) Rule of practice regarding (esfiwzony of 
a^omplice—Corroboration.—It, is unsafe to con¬ 
vict a person on the uncorroborated testimony 
01 an accomplice. Queen-EaiPress v. IUDAD 
A 120 = A.W,N. 1886, 7- (8 A, 306 

«A.W N. 1835, 311. F.) 


r ^ practice tn England and 

expressed in es. 114 (6) 
and 133 of the Evidence Act is in no respect 
iSerept from the law of England, but simply 
reproduces a rule of praclioe, viz., that a con- 
ion based on the uncorroborated testimony 
01 an accomplice is not illegal, that is, it is not 
unuwful. But experience teaches that it is not 
sale to rely upon the evidence of an accomplice, 
unless It 18 corroborated, and hence, it is the 
u ^"^863, both in England and in 
alone, to guard their minds 
^ ^g&inet actiDg upon such evidence when 
rro orated; and, when trying a case with a 

ft course is unsafe. 
Ka rt/s w necessary that evidence should 

material particulars, but the 
corroboration should extend to the identity of 

There must be some cor- 
tbs nnf. °° ’^speudent of the aocomplice, or of 
0 show^S cc-confessing prisoner, 

iLtZ A “='^‘ised was actually 

crime ch ^ ^1^6 commission of the 

asainsi him. It is of no value 
if there are two acoom- 
the does not iropwve 

therfl itra f ^^^1 fifst, nor does the fact that 
wo make it uoneceseary that both 
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Acco/np//ce— continued. 

_3 —Accomplice Etfidence-Necessity for 

Corroboration— continued. 

should be oortoboraied. The accomplice must 
be corroborated not only as to one. but as to all, 
of the persons afinoted by the evidence ; cotrcv 
boratioo of his evidence as to one prisoner would 
not justify bis evidence against 
accepted without corroboration.^ _Vw N 
EMPRESS V. R.-iM S.\BAN. 8 ^ 30o - A W.N. 
1885, 31. [F., 8 A. 120. 8 A. 509,1 L B.R. 29, 
4ppr.. 1 .\.L J. 110 : R.. 21 0. 012 . Rat. Un 
Ct. C. 750. 11 Ct. L.J. 71 = 4 Ind. Cas. bfH 

12 0.C.418. 14 Cr. L.J. 2'25=«15 Bom. L R 
288-19 Ind. Cas. 321 = 2 Bom. Cr Gas. dJ. 

35 M. 397-M.W.N. 1912. 519 = 12 ML.l. 1- 

13 Or. L.J. 352=14 Ind. Cas. ^90. >3 
305=14 Ind. Cas. 849 = 1912 ^ 

M.L.J. 490 = 11 M.L.T. Sup. 1 = 35 M. 7.] j 

( 301 —Evidence Act. s. 114. rule ns foacconpl^o 

evidence—Enj/hs/i L-iui and Pracfice.—Ihe 
rule as laid aown in s. 114 corresponds wit^h 
the rule observed in England. Although the 
tainted evidence of an accomplice should oe 
carefully scanned and received vrnh t-aution. 
and may be treated as unvrorthy of credit, yet, 
if the Jury or the Court credit tho evidence, a 

conviction proceeding upon it >9 
ReO.v. RAMASAMI PAD.kYACHI. 1 M. 394 = 2 
Welr799 = 2lDd. Jur.600. [dppr.. 35 •’'J-24’- 
1912,M.W.N. ‘207 = 22 M.LJ.490=11 M.L.T. 
Sup. 1 = 14 Ind. Cas. 849 = 13 Cr. 305, 3o 

M. 397 = 13 Or.L J. 352 = 14 Ind. Cas. 896-1912 

M.W.N 549= 1‘2 M L.T. l.] 

(31)—Evidence Act. ss. 114, 133—P»«su«p- 
(ion as to accoviplice lestxmony.—Tbo siijsum 
tive rule of law is (s. 133, Evidence A< t), that a 
conviction is not illegal, merely because it pro¬ 
ceeds upon the uocottoboraied testimony ot aii 
accomplice. But tho approved culo of practice 
is that a Court may presume that an accom¬ 
plice is unworthy of credit unless ho is corro¬ 
borated in material patliculata (8. 114. Evi-once 
Act, ill. (6)). Tho initial presumption, thcrelote, 
is that the evidenci- of accomplices is unworthy 
of credit, and it is so only whore tbers are any 
special circumstances that rebut this presuinp- 
tion and leave no reasonable doubt that the 
evidence of the acc'impliccs is worthy 
NQ.tWA Gyi V. King-Emperor. i u.b.k. 
1902-1903. Evidence, 1. 


(82)—Evidence Act, ss. 114. ill. (6). 133, 
166—Presumplion regarding accomplice evidence. 
—AooordiDg to the provision of tho Jaw (e. 
Evtdenoa Act) an accomplice is a competon 
witness against an accused person and a convic¬ 
tion based on tho unoorroborated testimony 
of an aeoompliceis not illegal. But the Court, 
having regard to humao conduct, may prejume 
that an aocomplice is unworthy of credit, 
corroborated in material partioalars, [s- 
(6).] As an aocomplice isa competent witneBS. 
it follows, as an inevitable ooosequence, that, 
I! credit is given to his evidenoe, it requires no 
confirmation from another witness. But it bas 
now come to be considered, as a general rule of 
ptaotioe, that the Judge ought to advice the Jury 
to aoqoit unless the evidence of the aocomplice 


4 ccofTip/icc—continued. 

_3.-AccompUce Evidence-Necessity tor 

Corroboration— coHUnued. 

ia corroborated in ^omc 

peHcb.bic evideuoe. U some is 

donee U satisfactorily g 

good ground lor believing 

irwhieh there is no corroboration. Under 

s 155 indipcndent evidence of Mets uncem- 

oectod with-bo crime iu.ell nny 
cottobor.Uion of the staleunr-t -f ^ 

pjicc. U is. howev.>r, \ *'Vom6 

Lcompiice mu-i i-e corroborau. i- 

by the evidence adduced in the c.i- ^ ....(lec 

KUN.j.aN meson, 1 M.L.J p 
1912. M.W.N. 207.J 

(38) - Persons acconipnnyxng to iritiicss bn i- ./ 
-b Ju ,co n-'.ir., cor. oi«,«l.on- J - ” 

coiroooralion of that of 

s 114 ill. (51.-A accompau es 

another io order to witness tbe q 

bribe mu^t be treated as a., accomplice. <20^ 

w N P I Further, the evidence of a 

pTtfon. who was a witn.-es to Uio p iyniont of^a 

bnoein Jur.c follow- 

information wav as chat of 

ing. must be treated ^ P ) ' The rule 

Hn accouiplioo. (21 G. jg tb^t ib 

tIJ: p.ctfcul.. 

rrh“7.Sffi=.=..> to "voroomesuc,. 

tion, and. lu such cases. ^ ^ ^ 

Snee^Aot TuturtU case of a^J^udge^^bo 

fortnr “ot““ urr.^ 

..idence ol oo» .coompl.oo » 

sufficient corroboration of i L B R. 

NGi PO THET V. QUEEN-B.MI’BESS, 

29. ' (8 A. 306, F.) 

( 34 )—Prcsmnpfion reffardinQ aecotnp ice^ 

mony.—Tiioogb, before conviotmg in 
deuce of an accomplice. follow the 

maxim that an acccmphce la y *v<Affcicalats 
credit if not corroborated iu ““^"J'jcunistanoea 
(8. 114. Evidence Act), unlesa ° 
iuBtifying a disregard of such m- 

* _ _ __ _ T;«%€T>DTrAR 1 


justifying a disregard oi sulu ^ 

ILAm BAKHSH V. EMPRESS. 16 P-R- ’ 

(36)-Amo«n( of corroboration « fcri-^- 
J cases- Compulsory payment of brioe 


I enl 
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A ccomp//c«r—contiuucd. 

-3.—Accomplice Evidence—Necessity for 

Corroboration-conZmj/ed. 

Arso.is pni/mg bribes whether a:eoinvl\ces~ 
V.ilue of ihtir testimony.-Whexi decora 
piK-c. wore persons who paid a bribe to a puniic 
^crv:«,It. accused ut.dor s 161. Penal Code, not 
o( il.ctr free will but rather of ne.rcssity. and 
r.rtieuUrly when they did uot strive to save 
ihs.uselves by ihrowinR the rdamo for the 
olioi.co on the accused but wero r.tlber doing 
the reverse and their guilt, such as ir. was 

uiduVy instrument to 

that tbeir 

|e3timouy even without corroboration nii^ht 
S «^“v»ction of the accused; at any 

thfir^rrn^ '-"rfoboration to establish 

w/rn f- . ‘^ase. il they 

S°co Ivh!/h accomplices lo the 

ol e.ito which they spoke to. U is geoerally 

i"L i- mn«M particular 

comr ’’ofT 

r ^V^nefal^K ^^bjeot 

WN yn7-nr i Sup«1912 M 

35'm: 397-1 

T. S 4 -, 79 uyrk“w:N 

-ctL”J,7£'tTatt‘' T *}.'■ •"■ 133 

dence.~~lt ie not T rule of 71^ noreofpru- 

mere practice and prudence thi? 

18 unworthy of credit unless 
m material particulars The h L 
not disturb s coovWi/s High Court will 

jurisdiction, simply bec4«e“thiV “i® 
nas not been observed bv ® P'^actme 

unless there are exceDiior,«?°’'“’^‘'’® 
calling for the exerctse <S tb«7 .®‘^0““siance8 
the interests of justice Fm^p 
BHai PRANBHil 11 

Cas.863=10d^r L j 433 ■ ‘ ®38 = 3 Ind. 

of ^ai.-Th7’SSon*’to’^foli”'^7b‘^*^' 

rule of practice as to I? established 

accomplice evidence does nnr of 

in law; but. where the evidnn 

is not of a character to warra ®t° h*" 

Court to apply to it th^ ™ ^ refusal of a 

such evidAn«« -i^. oonvictioQ 


^cco/np//c^—con tin uo'\ 

3,—Accomplice Evidence—Necessity for 
Corroboration—.onfinufd. 

with a great deal of caution .and scrutiny 
breau..., amor.R other things, he is likely to 
swear fals'^ly in order to shift the guilt from 


based on such'evidenoo^ti 
questionable propriety OnpS® of 

CHaGAN DaYa/am% B^^'^f'^-EMPRESS y. 

(39)—Reason for reouiritu, ' 

Person bribing if reautrmi, ^ ^orrohorafton— 

-ae.0, o, S -eStSilS 


-•• •/•''-J C-.7 Boiit, lue guilt from 

himself. But thi> consideration hardly applies 
to the evidence of one. who testifies that he has 
bribed the accused ; for. by hn own testimony, 
so far from shifting the oQence from himself 
he. in fact, thereby- la tcos it upm himself, for 
It IS by making bimstlf out to be a briber that 

he shows another has been bribed. Emperob 
V. Shriniv.\s Krishna. 7 Bom, L.R. 969=3 

-nq ’ E*f- 170 = 9 M.L.T. 

0O3-O tod. Cas. 973 ;/2., ;-i6 M 397 = 13 Cr. 

>r n; ^’‘S. {<% = 12 L.T. 1 = 1912 

Cfts. 964 

E-J. 150 = 9 lod. Cas. 
??\v M ^EL.T. 84=(l9[l) 2 

207^^ ‘^EE.J. 490 = 1912 M.W.N. 

(40)_prjjwipfe applies to persons receiving 
c.ndihonal pardon,—Beld, that the rule that an 
accomplieo. unless corroborated by evidence 
other than that of another accomplice, is un- 
wor y of belief, applies to persons to whom 
a pardon has been tendecod on condition of 
fchcir making a full and true disclosure of all 
the circumsUnces of tbo crime in which they 
profess ihomseives lo have been participators 

penalty of being themselves 

p upon their trial if, in tbo opicioo of the 

uourt, they have spoken falsely or kept back 
fat * tpporbant. U does not applj to a 

case in which the question is as to the degree 

of relianco to bo placed upon the evidence of 
accomplices who have been convicted of the 
offence and have undergone the full term of 
imprisonment joflioied upon them for their 

pnrrAV,'° 7'j evideucB of suoh witnesses, if 
corroborated by the statements made by them 

good corroborative 

r TSi^Ro,?- Evidence Act. EMPRESS 
Ve lANTiA BHIL, i C.P.L.R. 1. 

WhVrln'^^i'^^"®® 2' cognizant of crime.- 
of thA A • admits that be was cognizant 

no took 

must Sa Pj’®''ent or disclose it, his evidence 
accomnlirA^.**^®^®'^ °° better than that of an 
ration^ consequently requires oorrobo* 

M W k y CHANDO ChANDALINEB. 

cf^crimj* ^^^0 is cn--Person cognizant 

sao" oTa^Aff ® » person is oogni- 

sU kvs U to disclose it for 

helped in the onm,lJ- appear that be 

the testimnr, ™®’®®‘oq of the offence. But 

is corroborated **f 

V ODEPM TTwor. CH.ANDRA CHANDRA 

27li°2 Weif803= ^ 

1 L.B B 39 dLT 226: B.. 27 0. Hi, 

Mui o 1*2 Weir 621.] 

—The Gover^me!!^^ requires to be corroborated. 

®roment ate justified in employing 
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Accomp/ice —continued. 

_3.—Accomplice Evidence—NocesBlty for 

Corroboration — continued. 

spies Aoda person so employed Hoes not deserve 
10 be blamed if ho instig;itos ofietices iio luiLher 
than by pretending to concur wiih the perpo- 
Itatots. They ato entirely to bedistmguisbed 
in fact and in principle from accomplices, and, 
althoucb tbeic evidence is entirely lor the Jury 
to judge of. vet. they are not such persons as 
would require ibeit evidence to bo corroborated. 

Queen-Empress V, Javecharam. 19 B. 363. 

( 44 )_Acco 7 n 2 Jiicc—SpJ/ or detective- Difference 

between— Eviaence of spy—Corroboralion. Un<^ 

who as a spy or a aoicotive. associates wit 
otimiuals solely for t'.o purpose of discovering 
and making known tboir crimes, aud who acts 
throughout with this purp >se and without any 
criminal luteut, is not an accomplio-;, and it 19 
immaterial tbal be encouragen or aided the 
commission of the crime. If a witness has 
made himself an agent for the prosecution 
before associating with the wrong doers or before 
the actual perpetration of the oflenco. he is not 
an accomplice, and bis evidence docs not stand 
in need of corroboration; but be may be an 
accomplice if bo extends nc aid to the PfOS®cu- 
tion until after the offence bas teen committed. 

An Excise Deputy Collector deputed B to pur¬ 
chase cocaine from tbo accused, and B purchas¬ 
ed it with money supplied by the Excise bub- 
iDspector and handed the same over to the 
Deputy Collector. The accused was tried for 
illicit s^le of cocaine. B in bis evidence deposed 
to the purchase of cocaine from the Reused 
under iusicuclions from the Excise Deputy 
Collector, who stated that be gave such ‘ost^c- 
tions, aud received the cocaine from him. iho 
accused was convicted upon the uncorroborated 
testimony of B: Held, that B was not an 
accomplice and the conviction was good. 
Although the testimony of a spy does not 
in need of oorioboratiou in order to be acted 
upon, it is entirely for the Judge of **®*^“® 
decide in erkoh patlioulat case what weight ne 
will attach to this kind of evidemc, the question 
depending upon the character of each individual 
witness. EMPEROR v. CH\TUBBHU.T S^U, 

6 lod. Cas- 119 = 11 Cr. L. J. 960 = 15 C.W.N. 
171. (19B. 363, fl.) 

( 45 )— proved to have pdTticipated tK 
offence.—yiatte, irom ihe Uots of the CA«e, it 
appeared that certaiu witnesses took an 
part in oarryiog away the person, whose death 
the aoensed bad been charged with having 
caused, after ho bad been grievously assaulted 
and left him in a 6«ld where be was subsequent¬ 
ly found dead, held that the evidence of the 
witnesBes v^as no belter than that of acoompu- 
oes; at any rate it would be unsafe for the 
Court to rely upon tboir evidence, unless 
corroborated in some ma'erial respects, in 
ooovioting the accused. ALIMUDDINv. QUBKN- 
EMPRE88. 28C, 861. [fi.. 27 M. 271 = 14 U.L. 
J. 226=2 Weir 804 ; D , 27 0. 144.] 

(46)—fiefroefed confeation —Cont>icfion of co- 
accused based on such confteeion, whetMr proper 
—Admtssibilifyo/ aecomplice*$ concession against 


,4 ccomp//ce—continued, 

_3—Accomplico Evidence — Ncccs-ity for 

Corroboration—coiifinHetZ. 

CO nccused.—.\ conviction on an uncorroS-'rated 
and retracted confessum of an aecnuip'm.-'ia 
improper and bad. TIu' a^’oiiaation in nic by an 
accomplico in a confe-oon m.v he wn-^iJon-d 
against a co-accu-ed. if ib it-tiu-incnt h pm m 
evidence against him, but i s , vidciiuai v iluo 
would be very slight. ^ V'ilN v 
F.MPEROR. 28 C. 689 = 5 C W N 670 

‘.) 1 = 10 


559 = 150 W.N. 98 = 8 Ind. Cis lOrv.l 

L.J. 2. 1-2 Cr. L.J.‘2‘^r>=l.'i C.W.N. 

Ind. Cas. 582.] 

(i'j)—Evidence of nccomylirc prfvwiidi/ rm- 
victea on her confession.— whor-> the t.ourt 
refused to convict on the uncorrolinratccl 'e-.l- 
mony of an accomplic'*, "im lud previou-ly 
been convicted of :‘iH simeononce on her own 
confeiS'on. {Per Miner and 
Glover. J.. disseiv: ig.) QUEHN v HUI^ODOV 
CHUCEERllUTTY. 20 W. R Cr. 19. 

(48)—firidence of person.? pleading quill’h if 

suheent for corroboration.—Font accused. U.O, 

M and T, being committed for trial, li was 
made an appeovrr. M and T pleaded guilty, and 
the trial proceeded against C alone. Ueld tha 
the statement of M and T could not be used 
against C to corroborate the ovidenoe of ”• 
mid. further, that, as M and T pleaded guilty 
and AS the trial was against C alone, he was 
not being tried together with them 
Evidence Act. had no application QueEN- 
BMPRKSS v. CHAND. Rat. Un. Cr, C 400-Cr. 
Rg. 60 of 1889. 

UOi—Evidence of accomplice made witness 
alter pardon tendered. —\ prisoner should not 
beooiivicied on tho role and uncorroborated 
evidouco of an accomplice, who was mado a 
witness after a pardon was granted to him. 
QUEEN v. NUNHOO. 9 W.R. Cr 28, 

(50)—Evidence of pardoned accomplice.—Tbe 
evidence of a pardoned accomplice, lakco with 
that of an unpard mod co prisoner, is not 
sufficient by itself to warrant the 
one who never ccmfes.sed. QUEEN-EMPRESS 
V. Bhaoya, Rat. Un. Cr. C. 750. 

( 51 »-Evide«ce of accomplice Promised 7 toffo 
be prosecuted—Grim. Pro. t^ode (1898), ss. 337 
- 339 and 342 .-Hefd, that an accomplice, 
whom the Local Government had promised 
not to prosecute in respect of an offence to 
which SB. S37-339. Grim. Pro. Code. 
apply, was not an accused person within 
the meaning of s. 342. Cnm Pro. Code 
that an oath could bo administered to him. aod 
that bia evidence was, therefore. 

against bis accomplices^ n1002 
emperor. 2lP,R.1904. Cr. ('2 P.B, 1902. 

Cr.,38 P.B. 1887,Cr..B, A D.; 16 B.661.23C. 

493, F.) [D.. 9 P.B. 1906. Cr.] 

(62)-4dmissibiltfy of statement " 

approver after withdrawal of 

thi pardon granted to .TSe 

drawn for the reason that ha has not 
truth, hie evidence is admissible against him or 
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Accomplice —coutinued. 

— 3.- AccorapJice Evidence —Necessity for 
Corroboration —continued. 


«riy nr o else. H.UtC.ALAL v. E.MMJUOR, 24 P. 
R. 1902, Cr. [R., 4 p.R. ioo.3, Cr: Disc.. IIP. 
R. I!i05. Cr.; Doubled. 31 P.R 1904, Cr.) See. 
also. Sun.', V. KING-EMI’EKOR, 41 P.R 1905 
Cr. P B, 

153) Pa>dQn tendtrcd by 1‘ulice Superintend- 
tnl to nccomohcc —Whore an accompli.-e ia 
tnndtted <i pardoo by the District Suoerinteii* 
done of Police under the orders of the District 
Magistralo, ibe evidence of such accomplice iv.is 
held admi«<iblo. hi the witter nf NGa Po 
Aung, L.B.R. 1872 1892, 246, 

164)—Pofic<wia/4 inocunnq ilUejal sole of 
liquor loobtainconv.ctvn ■ Excise Acl.~\\heto 
a policeman procures an illegal sale of liquor in 
order to obtain a conviction./icrj that bo was 
to bo considered an acomplice and i bat his 
evidence ought n^t tribe believed in without 
corroboration. Ml Till-; U v. QuEKN-EM- 
l'RliSS,L,B,R. 1872-1892, 146. 

(55) —rolicciiinn (.rocuiing sole of liquor to 
obtain conviction, if an occonipficc— Spy or 
xnfarnur aminqinshed Iram-Corrotoial'ion— 
Lv^ence dcf. ss, J4l. 133.-A policeman or 
other person procuring an illcg.aJ sale of liquor 
lu order to ofaiain a c.,.nvionon is not ao 
aocoinplico. whopo evidence, if uiiconooDcated 
ought not to be accepted us suUicient for coo- 

’'• IJaSTIN. L.b R. 
1893^1900, 365. {L.B R. 1872-189^. 148. Over- 

Vo^l' 176^j 1897-1901. 

{^^)—Accomplicc-Conv.clion bated on uncorro- 
boratid emdente oi—Legality - Corroboration— 
Necessity— Excise cases.— & cjiiviction may be 
upheld when it is based oa the uncorroborated 
evidence of accimplice, even although a Court 
should, especially in exci.se cases, require corro- 

Emferob. U.B.R 

*'’d. Cas, 968 = 13 Cp.L. 
J. 424. (6 L.B.R 4, p'.j 

Murder—Uncorroboratedevulence of ac- 
compltccs.—-Case of murder where the prisoners, 
whose coDviotioo depended on the UDcorroborat- 
ed evidence of accomplices and an accessory 
after the fact, were acquitted. Qdeen v. CHUT- 
TERDHAREK BINGH. 5 W.R. Cr. 89 ; QUEEN 

V. Baikantha Nath Banerjee, 3 B l R 

F.B., 2, note. 

(58)— Confession—Corroboration. —The ac¬ 
cused was convicted of oSences under ss. 392 
109 and 411, Penal Code. The caso against the 
acousod rested (1) on the coufes.sion of a co- 
aooused ; (2) on his confession before a lum- 
bardar ; and (3) on bis production of stolen 
property. It was proved that there was 
enmity between the accused and the luinbar- 
dar who took an active part in the investiga- 
tion and the confession before him was made 
in the presence of the Deputy Inspector of 
Police. The property found was such as could 
not be Identified. Held, that the confession 
made by the accused was inadmissible in 
evidence and the other evidence against him 


-4cco/77p//c^—cootioued. 

—3.—Accomplice Evidence—NecessUy for 
Corroboration 

was iDsufBoient and that be m\x>t be acquitted. 
Dasu ?. Emi'RROI?, 11 P.L.R. 1904. 

l^\)) - Evidoice Act, $. 2A—Crim. Pro. Code 
(ISOS)) 5. 369—of fipproier*s stdte- 
ment wIutp pardon withdinuni before completion 
of trial—Statement mod- by su.sp-'cted persons. 

■ An approver s Mtalvuient, where the pardon 
is withdrawn before the trial is completed, 
could not be used against him or against any 
one with whom be was being jointl)’ tried, such 
.statement being inadmissible under s. 24, 
Evidence Act. notwithstanding the special pro¬ 
visions of cl. (2) of s. 339, Grim. Pro. Code. 
It is unsafe to implicitly rely on statomeuts 
made by men who knew themselves to be under 
a suspicion, and to whom it is represented that 
tboir only hope of escape nonMSf s in tolling a 
story by which each may tbrnw the blame 
chiefly on the other, while the corroborative 
evidence, which, coming after the discloBurea. 

IS necessarily of a questionable nature when it 
follows closely on conventional linrs, GlIULAM 
Mahomed v. crown, 4 P.R. 1S03. Cr. (23 B. 
493.20 A. 629. 5 ?,R. 1899. Cr., 24 P.R. 1902. 
Cc., R.) [R., 41 P.R, 1905. Or.] 

(GO)—ilccomplicfi’s deposition taken prior to 
commitment—Crim. Pro. Cide (1898!, s. 2S8— 
Evidence Act. s. 157. Where an accomplice, 
produced beiore the District Magistrate previous 
to his commitment and accepting an oCer of 
pardon, made, in the aceusel’s absence, a state¬ 
ment, part of which he rctraci-d before the 
committing Magistrate ; but the Ses.sions Court 
admitted in evidence the approver’s first state¬ 
ment; held that the Ktatenient. miuo in the 
absence of the acoured could uot be admitted in 
evidence agams; them, under a. 268, Crim. Pro. 
Code, and was not adroissibi,i uud- e s. 167, Evi¬ 
dence Act. to contradict the re'r.ictiou before 
the commitiiDg Magistrate. Although the mete 
Eopetinop of aNtatoment, without contradiction 
or maternal discrepancy, is, under s. 157, Evi¬ 
dence Act, some corroboration of the truthful- 

ness of that stitemont, that section does not 
justify the use against acousod persons of a pre¬ 
vious statemeut by an approver relevant to 
Mntradiot bis retraction. PathaNA v 
Emperor. 3 P.R. )904. Cr. (lo c. 970 . R.) 

pending appeal- 
Admissibilxty of his evidence against persons 
epee^d zn the same offence.—Per Stuart, C. 

J- Whore a person accused of an offence was 
discharged by the Sessions Judge but be was 

from tbe Jr=»gistrale. ponding an appeal 

from the acquittal to the High Court and 

admitted, held, that the 

in ihA? and absolutely necessary 

in the interests of justice, and his statement, 

aAm- appeal, was 

admissible m the trial of anotbor person who 

was arrested subsequently to the arrest of the 
former as being concerned in the same offence. 

/—Assuming lhat the re- 
acquittal and on the 
same ohatge was unlawful, hia statement and 
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Accomplice —continued. 

-3. Accomplice E?ldeQce - Necessity 

Co' ruboration—co}i(inue<2. 


for 


Accomplice —continued. 


evidence aUbou^b admissible, \v»8 not suc h evi¬ 
dence, as the Court would place much rdiHUCo 
upon, li his re arrest was lawful, he was in 
the position of an accused person an.t the 
Magistrate should uot hive examined him as a 
witness i'» the trial of the other accused. 
Empress OF INDIA V. Karim Baksh. 2 A. 

386. 

(67) — Acimissi'iilify 0/fui fence of accom^■ltce 
whose nppe tl nijanist Iiis conuiefion dUmissed .— 
When a convicted person, whoso appevl against 
hie conviction has been disuji-ssed, is t-ndored 
as a witnes- in a farther enquiry ordered to be 
held as regards other persons jointly tried with 
him who had been discharged, ho is. in no 
sense, an accused person and bis oviderice is 
admissible against those discharged. KING- 
EMPEROR V. aOBHA R^M. 8 P R, 1904. Cr. = 

70 P.L.R. 1904 = lCr LJ 514. (li P R- 
1902. 45 P R ISttS.Ct . D.) [P.. liCr. L.J. 
60*8 Ind Cas. 1161=33 P.R. I9l0 Cr., 50 P- 
W.R. 1910, Cr.] 

(63)—Corroborafton, when not necessary.— 
Cotcoboration is not neoesiary in the case of 
persons apparently accomplices, who have 
entered into communication with conspirators, 
but who have disclosed the conspiracy to the 
public authorities, under whose direction they 
continue to act, till the matter can bo so far 
matured as to ensure a conviction. To such 
persons the rule as to oocroboration does not 
apply. The early disclosure is considered as 
binding the party to his duty and though a 
great degree of disfavour may attach to him for 
the part he has acted as an informer, yet his 
case is not treated as that of an accomplice. 
In re Shankee BHOBAG, Rat. Un. Cr. C. 428 
= Cr. Rg. 91 of 1888. [F„ 19 B- 363; Appr.. 
38 0. 96 = 8 Tod. Oas. 119 = 11 Ct. L-J. 560.J 

(64)-“Cose when corroboration rnay be un- 
necessary —Rewsion.—There may he cases 
of an orcflptional character in which the acoom- 
plico evidence alone convinces a /udge, and, if 
he acts on that conviction, with the character 
of the witnesses clearly present to his mind, a 
Revisional Court ought not to interfere in the 
absence of other ciroumstances showing a want 
of judicial discretion. QdeBN-EMPBESS v. 
MOOANLAL, 14 B. 118. (fi.. 16B 580 = Rat. 

Un. Ct. 0. 677.] 

(65)—Julpe’s duty to convict where corrobo¬ 
ration ezisfs.—Although it would generally be 
most unsafe to oouviot an accused, on the un- 
oorioborated evidence of an accomplice, yet. if 
tbo Judge, after considering and weighing the 
evidence, thinks that it is true, and, if believed, 
establiehos the guilt of the prisoner, it is bis 
duty to convict. Qoebn-EMPBESS v. 
GobaedhaN, 9 A 92B = A.W,N 1887. 158. 
(I M, 894. A W.N. 1884. 286, 8 A. 306. fl.) 
[Rel. on, 12 Or. L J. 170 = 9 lad. Cas. 978 = 9 
M.L.T. 603; B.. 35 M. 247=92 M.L.J 490 = H 
M.L.T. 1, Bap=19ia M.W.N. 207 = 14 Ind. 
Gas. 849 = 18 Or. L.J. 305, 36 M. 397 = 1912 


-3 —Accomplice Evidence—Necessity for 

Corroboration— co'iitiimd. 

M.W N. .■)49 = li M.L T l = 13Cr.LJ 352 = 

14 Ind Ca^. 80(1. 11 Or. L J. 71 = 4 liid. Ois. 
.SS4 --12 0.C 418. 10 M.L T. 84=21 M.L.J. 

28;J=(10ll) 1 M.W.N, :i27=r2Cr. L J. 150 = 

9 Ind. Cas. 897.J 

(6C)— Juiio^ auil Jury when m act on ncconi- 
phcp cvul nee.—\ lory iiiiv c-viuii up ni thu 
evidence of an acc'inplic-'. tboiit;ii n-'t cocrobo- 
rat-id so as to show the priN-ni' r'' aclual 

oarticipation in tb ‘ olLoc-i. v (lOD.M 

RAOUT, 5 W.R.Cr 11 

(67) —.Ifngi.'sfrofc erroneously Ir.nlinrj n irit- 
nrss ns accom^ifici’ —Where a Migi-'rtie orro- 
neously treits i witness as an acc> inplice .ind 
prints him a conditional par.lon, h s evidence 
does not require coiT>'boraiion. RECr. v. 
Fattechani) Vastaciiand. 5 B.H.C Cr, 89. 
[R.. 35 M. 397 = 13 iV L J 3.52 = 14 Ind. Cas. 
H%=I2 M.L.T 1 = M.WN 191-2, 519. 2-2M. 
L.J. 190*191-2 M.W.N. 207.] 

(68) —Further investigation ordered without 
reiJrrsiny co>n.iic(to« based on ac-.'oniphcc s evi- 
rfcncc.—Case where the Chief Court derliued to 
reverse the onviotiou of an accused person 
based on lha alaicment of a co-accused, but 
ordered a further investigation to bo made on 
the ground that other evidence would bo forth- 
0>mi0g. CROWN v. HOOSAINEB. 27 P.R. 1869. 
Cr. 

[QQ)^Validily of separate trial of accomplice. 
— Che evidence of an accomplice is insuflicieot 
without corroboration to support the conviction 
of another accused. An accomplice should be 
tried along with the other accused and not 
tried eeparatelv and examined as a witness. 
EMPRESS V. SHAKUR, S C.P L.R. I. Cr, 

(70) — Rule 0/jjrncfice prior to the evidence 
Act, 187-2—Prior to the Evidence Act, Ihorule, 
not of law, but of practice wa.s that a conviction 
oould not be based on the unsupported evidence 
of an accomplice, that the accused person’s 
statement wan no ovidenco agiinst a fellow- 
ptieonet or one tried jointly with the person 
making the statement and ibat such statement 
was only admissible in evidence when made 
in the witness-box. CROWN v. NlHAB 8INGH, 
31 P.R. 1868. Cc. See also GHaZOO v. CROWN. 
QUEEN V. JUMEEYUTA. 124 P.R. 1865, Cr. 
QUEEN V. BOORA, 123 P.R. 1886, Cr. DEWA 
BINQH V. CROWN, 27 P.R. 1887. Cr. CROWN 
V. JAI ram. 28 P.R 1867, Cr. CROWN v. 
MUSSUMMAT RUHEEMBE.38 P.R. 1867, Cr. 

(71) — Evidence of accomoltce--Praelice — S. 28 
of Act II 0/1058.—d. 29, Act U of 1855, applied 
ouly to the old Supreme Courts and the rules 
and practice prevailing in them and does not 
show that, in the Courts of the Mofussil, 
corroborative evidence is legally requisite to 
support tbe testimony of an accomplice. 
QUEEN V. GODAI RAOUT, 5 W.R. Cr. 11. 

(72) —Evidence —Conviefion on —of a man 
sent by Police officer with marked money to 
purchase Liyuor.—The accused was convicted 
on the evidence of a man who was sent by a 
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Accomplice —continued. 

3. Accomplice Evidence—Necessity for 
Corroboration—co«iinaed. 

Police OfTicer with marked money to purcba«e 
litlUft. The District MaRistralo considered 
thal It was improper to obtain convictions in 
Ihi.s way and directed the di.scontinuanca of 
tbe practice. that a Policeman or other 

per> .M precuring an illegal sale of liquor to 
obtain a conviction is not an accomplice whoso 
ovidcuce.if uncorroborated, ought not to bo 
accepted as sufiieient lor ccuvicrion. Qufen 
Kmprioss V. NfJA SWK, UsBR- 1897—I93h 
Yol. I, 176. 

Who is or who is not an— See Ben. Act V 
OF 1909, ss. 51, 56, 15 C.L-J. 692 = 13 Cr. L. J. 
255—14 Ind. Cas. 607. 

Evidence of—5fe CON.SI'IR.^CY, 16 C.W N 
1105 = 16 Ind. Cas. 257. 

Accomplice evidence — Not corroborated 

—Conviction—Legality— Sec Cri.m. Pro 

Code. 1893. s. 257, 21 M.L.J. 283 = 9 Ind Cas 

897 = )2 Cr. LJ. 150=10M.L.T. 81 = 11911) i 
M.W.N. 327. UJii) i 

Sanction of High Court far prosecution of 
how to bo obtained—Practice— See Crim Pro' 
Code, 1898, ss. 337, 339 (3), 30 P.W.R. 1912 ’ 
Cr,-175 P.L.R. 1912=15 lud. Cas. 83=13 
Cr. L.J. 451 = 230 P.L R. 1912. 

Breaking conditions of pardon— Discharge of 

his co-accasod-Subsequent trial of—Committal 

of, to SessioDs^Order tjf frp ih enquiry against 
discharged aenustd—Jr.mt trial with — See 
CRIM. PRO, Code, it-os. ss. 337. sub -8 3 
339. 437. 209. 11 Bom. L.R, 897. 1 Bom. Cr' 

3*2=17 Ind. Cas. 714 

“0/ o. 146. 

Evidence of -Value—Bribery—Evidence of 
persons from whom money was extorted— 
Credibility —5«e EvrDBNCE ACT 1872 s. q 

Cr L:j 26 ?! = 

Evidence of — Presumption of untrust- 

—corroboration necessary 
Extent and nature of corroboration—Former 
statements of. whether amount to corrobora- 
tion See EVIDENCE ACT, 1872 sa M on 

35 M 3977 '='*»■ 886 . 

Uncorroborated and retracted confession of- 
Conviction based thereon—Legality—Ses Evt 

DENCB ACT (1872). ss. 30. 14 113 14 Cr T 
179 = 19 Ind. Cas. 179=6 Bur L:T. 47 . ^^- 

Testimony of—Oorroboration—WitnesQ hai^r. 

tel.li„„ of aMuoea-Efl,„,_s,”E™ES 

-KubdLIiIuks^ 


.4 ccompf/ce—concluded. 

-3 —Accomplice Evidence—Necessity for 

Corroboration—conefud^d. 

In murderesses—Who is—S-'r PENAL CODE, 
ss 30. 94. 1912 ^^.W.N. 1108=19 Iiid. Cas. 
207 = 14 Cr. L.J. 207. 

Evidence of—Value and admissibility—See 
PENxL Code. s. 121.a. is C.W.N, 693 = 10 
Ind. Cas. 582=12 Ct. L.J. 286 . 

Evidence of—Necessity for corroboration— 
Kind of corroboration required— See Prnal 
CODE, 3. 121-n, 1912 M W N, 207 = 13 Cr L 
J. 305 = 22 M.L.J. 490=U M.L T. Sup. 1 = 35 
M- 247 = 14 Ind. Cas. 849. 

and spy —Distinction — See PENAL CODE, 
ss 12l-n. 123. 15C.LJ, 517 = 16 Ind. Cas. 257 
= 13 Cr. L.J. 609 

See Penal Code, s. 400. l Bom. L R. 156. 
Account Books. 

Entries of loans in—See ACT XVIII OP 1869. 
e. 3. 2 N.W.P. 453. 

See CRIM, Pro. Code, 1898. ?s 96, 99, 104, 
Rat. Un. Cr. C. 8e0 = 0r. Rg. 2 of 1897. 

See Evidence act. 1872. s 31, 10 C. 1024, 
Accounts. 

See Evidence act, 1872, s. 31 . 

(1) Aceounf books relevant as admissions.^ 
Ihough certain account books are proved not to 
have been regularly koot in course of business, 
,, proved to have been kept on 

behalf of a firm of contractors by its servant or 
Agent appoint3d for that purpose, they are 
relevant as admissions against the firm. Rbq. 
V. Hanmanta. 1 B. 810. 

See ACT I OF 1878. a. 9. 1 Weir 831. 
Evidentiary value of kahuliyats. obittas- 
survey maps — See EVIDENCE 
*87=29 LA. 24 = 6 C.W.N. 

oao, r.U. 

■ Books of account’ in s. 34. Evidence Aot, 
Evidence act, J872, ss. 3, 34, 
114 (6). 133. G S.L.R. 195-14 Or. L.J. 262 = 
19 Ind. Caa. 534. 

Falsification of accounts—Fraudulent intent 

Accused Person. 

See Accomplice. 

See Approver. 

See CO-ACCUSED. 

See Compensation—T o accused. 

See Confession. 

See Detention By Police of Accused. 
See Discharge op Accused. 

See Examination op accused. 

See Revision—Discharge op accused. 

(D-De/inifton o/._The word "acoused " has 

CoL^ Criminal Procedure 

nerson Parlance, it means any 

So rAnn* • ^ allegation has been 

made requiting the action of a Criminal Court, 
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Accused PersoD— continued. 

Muhammad Khan v. The Crown. 131 P. L. 

R. 1905=42 P R. 1905, Cc. (21 A. 107, Diss.'. 27 
0. 662, F.) 

(2) —ileaHinj of term —The word “ aroused ” 
does not necessarily mean and include any 
person over whom a Magistrate or other Court 
is exercising jurisdiction. HIR.aNANDA O.IHA 
V. EMPEROR, 2C.L.J.149 = 9 C.W.N. 983 = 

2 Cr. L.J. 575. (16 B. 6G1, 23 C. 493 and 21 A. 
107, D.) 

(3) — Meaning of the term. —By “accused ” is 

meant a person over whom the Magistrate or 
other Court is exercising jurisdiction. QUEEN- 
Empress v. Mona Puna, 16 B 661. (E., 23 

C. 493, 21 A. 107 = A.W,N. 1898, 185 ; 93 

B. 213, 15 P.R. 1900, Cr. = P.L.R 1900, 59. S 

C. W.N.|749 = 28C. 709, 15C.P L R. 112, 24 P.R 
1903. Cr., 21 P R. 1904, Cr. = l35 P.L.R. 1904, 
131 P.L.R. 1905 = 42 P.R. 1905, Cr,. 13 C.W.N. 
151 = 36 C. 163 = 8 C.L J. 565. 4 N.L R. 81 = 

8 Cr. L.J. 20; D., 9 C.W.N. 983.] 

(4) — Person required to furnish securt^v to heep 
the peace — Crim.Pro.Code 11898), s. 107.—The 
party against whom prcccediogs under s. 107, 
Crim. Pro. Code, are instituted is in the position 
of an accused person. HOPCROFT v. EMPEROR, 
13 C.W.N. 151 = 36 C. 163-8 C.L J. 565 = 9 Cr. 
L.J. 36 = 9 Cr. L J 359-1 lod. Cas. 737. 

(5)—Person required to furnish ucurily for 
good behaviour. —A person called upon to furnish 
security for good behaviour is an accused person, 
and a District Magistrate is competent under 
s. 437, Grim. Pro. Code, 1882. to order further 
enquiry in cases where the subordinate Magis¬ 
trate has discharged the person under s. 119, 
Crim. Pro. Code. Queen-EMPRESS v, MuTA- 
8ADDI LaLL, 21 A. 107-A.W.N. 1898, 185. 
(16 B. 661, 23 C.493.;P.} [Diss,,42 P.R. 1905. 
Or. = 13l P.L.R. 1905;-. F., 35 B. 401 = 13 Bom. 
L.R. 505 = 1 Bom. Cr. Cas. 49 = 12 Cr.LJ. 
430=11 Ind. Cas. 614. 36 0.163 = 8 C.L.J. 
565 = 13 C.W.N. 161 = 9 Cr. L.J. 36=1 Ind. 
Cas. 717 ; AppU. 25 A. 375 = A.W.N. 1903. 79 ; 
R.. 24 A. 148-A.W.N.1901. 206. 34 A. 533 = 
10 A.L.J 27 = 18 Cr. L.J. 452=15 Ind Cas. 
84. 36 A. 147 = 12 A.L.J. 167 = 15 Cr. L.J 39 
-22 lod. Cas. 183, 28 0.709 = 5 C.W.N. 749. 
36M. 316 = 14 Cr. L J. 559 = 21 lod. Cas. -159-] 

(6 )—Person called upon to furnish security.—~ 
Although a person, who is called upon to fur> 
Dish security for good behaviour, is not accused 
of an offence, yet, be is an accused person, as 
the word " accused ’’ means aperson over whom 
the Magistrate or other Court is exercising 
jarisdiotion. Jhoja SINOH v. QUBEN-Em- 
PBBS9. 23 C. 493. (F., 21 A 107-A.W.N. 

1898, 186; R.. 34 A. 583 = 10 A.L.J. 27 = 13 Cr. 
LJ. 462 = 16 Ind. Oas. 84, 28 0.709 = 5 O.W. 
N, 749, 86 0.168=13 C.W.N. 151 = 8 C.L.J. 
565 = 1 lud. Gas. 737 = 9 Or. L.J. 86 = 9 Cr. L. 
J. 869. 2 L B.R. 80. 135 P.L.R. 1904 = 21 
P.R. 1904. Or., 131 P.L.R. 1905 = 42 P.R. 
1906, Or., 8 Cr. L.J. 20-4 N.L.R. 81. 11 Ct. 
L.J. 601-7 Ind. Cas. 606-4 8.L.R. 49 ; D., 2 
C.L.J, 149-9 C.W.N. 988.] 

(7)—Person againat tehom ucurity proceedings 
ore taken.—An aoonsed pereon, within the 


Accused Person—continued. 

meaiiiug of s. 437, Crim. Pro. Code, iiiciuJu": 
also a person against' whom proceedings arc 
taken under s. UO. t'rini. Pro. Code. ^I.^NN.A 
V. Emperor, 24 P.R. 1903. Cr. [OverruUd. 
30 P.W R. 1911 = 6 I’.R. 1911 = 10 Ind. C.i.-. 
178 = 12 Cr.L J. 232= 153 P.L K. 1911.] .SVe, 
also. Chetu V. COKIIA SlNOU. 33PR. 1905. 
Cr. Muiiamm.vd Khan v. iviNo-EMPEKtiR, 
42 P R. 1905.Cr. 

181— .IccMsed ptcrtdinc OuiUy. but nfiih't 
convicted nor nciiuilted —UVifii accu-^fd btr'hics 
competent witness oqninsl cc-accu'sfd .— Lnlil 
an accused person, who has ploadud guiUy, is 
convicted or acquitted, he is still an accused 
person is, therefore, not a compelciH 

witness against the co-acensed. It is (‘pun to 
the Court to rcIuF© to accept the plea of guilty 
returned by an accused and to try the <|uesuon 
of the accused's guilt. Where one of two 
accused pleaded guilty, but the M.igistralo 
took no action on the plea, but, proceeding to 
try the case as agaicet the other accused, 
directed his mind and bis judgenent entirely to 
the case as it stood od independent testimony 
(as he was of opinion that, if the second accused 
was not guilty, the plea of the first was value* 
less^ held, the trial was cood. SUKOKL 
TEWARl V. KING EMPKHOR. 9 C.L J 291»13 

C. W.N. 552. (23 A. 63. 30 A. 540, 19 B. 196. 

D. ) 

(Q)^Convicicd person, i/accus*.d, —A convicted 
person is not an accused person within tbe 
meaning of e. 390 of Act X of 1872. QUEEN 
V. THAKUR PaBSHAD. 1 A. 151. F.B. 

(10) —Person h/u) has been convicted under 
5. 411, Penal Code^if accusidperson.^TboTfords 

accused person’* in 9. 436, Penal Code, are 
ioapplioable to a person who has been convicted 
by the Magistrate under s. 411, from whose 
sentence no appeal lies* BAGDEE Man.!EE v. 
MOHINDKO Narain. 10 W.R. Cr. 16. 

( 11 ) —Person discharged under $. IID, Crim. 
Pro. Code, 1898 —A person discharged under 
8. 119, Crim* Pro. Code, 1898, is not an 
accused person within the meaning of s. 437, 
Crim. Pro. Code. 1899, and a District Magis¬ 
trate is, therefore, not competent to pass 
an order for further inquiry into tbe case 
of Buoh a person. MUHAMMAD KHAN v. 
EMPEROR, 42 P.R. 1905, Cr. *=131 P.L.R. 1903. 
(21 A. 107, Not F.\ 27 C. 662, F. ; 24 C. 395, 
20 0. 729. Rr) [F., 30 P.W.R. 1911, Cr. «6 P.R. 
19lls»10 lod. Cas. 178»12 Cr. L.J. 232, 164 
P.L.R. 1914; Appt., 5 P.R. 1914, Cr., 163 P.L.R. 
1911. B., 36 A. 147*12 A.L.J. 167 = 15 Cr. 
L.J. 39*22 Ind. Cas. 163.] 

(12)—Parf J/ to proceeditig under s, 133, CruH. 
Pro. Code, 1899.—Proceedings under e. 133, 
Crim. Pro. Code, are more of tbe nature of 
oivil than of criminal proceedings aod a party 
to such a proceeding is not an accused person 
within the meaning of s. 369 of the Code; 
there is nothing to prevent hia being examined 
on oath, and, if such a pereon gives false evi- 
dencoi he may be prosecuted for an onence 
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Accused Person—confiuuef/. 


Accused Person—coninn/cd. 


under s. Penal Code. IIIRAN.VNDA OJHA 
V. EMl-iiuoK. 2 C.L.J 119 = 9 C.W.N. 983 = 2 
Cr. L J. 575. 

(IJJ — Mnunff ol de.'icribing accused per sens .— 
Accused pcT'Oiis must be de-ionated 87 uatuo 
and not bv number. QUEEN v. BlD.^DHUR 
Ris\v\s. 7 W R Cr. 53. 

(\H—l'ientificntion cf accused. —In serious 
case -1 tri-ible by the Court nl Ses.-ion. the 
witness should not be allowed to identify the 
numerous persons in a body, and xi.-h state- 
ruent as “I identify all the prisoners as 
having taken part in ibo dacoity ’ are iiudmis- 
siblo. The witne.-s should be called on to 
identify each individual prisoner, and the 
identification ol each should be separately 
recorded. Moreover, when the witness has 
pointed out each individual prisoner to the 
Judge, it IS not sufheiont for the Judge to make 
a note thit the witness has done so He 
should record the word.s in which the witness 
identifies the prisoners as part of the witness's 
deoosition. SH.aNK.'MI v. QUEEN-EMi’RKSS, 
3 O.C. 72. 

(15) —Accused— His posilton in a crwiinal 
case- —The accused id a criminal case is merely 
00 the defensive, and, unless there >9 any poni- 
live admission of a fact by him. any omission 
on his port to explain what indeed can be 
explained without his explanation, should not 
be pres-ed against him. EmI’EROR v. BAN- 
KATRAM L.tCUIRAM, 28 B. 533 = 6 Bom L R. 
379. 

(16) — Court importing its own knowledge into 
case. —lu a dacoiiy case, the Magistrate stated 
in bis judgment that the ideutifioation at the 
jail was carried out in his presence in such a 
manner “ as to admit of no fraud.” Held that 
theM igistrace could not import bis own know¬ 
ledge into the case except as a witness. SRI 
KISHEN V. KING-EMPEROR, 6 0 C 201 
[Diss., 11 0.0. 328 ; if., 8 Or. L.J. 393.) 

(17) —i4c:usfd being a pardanashin Woman- 
Personal attendance.— Where a pardanashin 
woman, of good position, is accused of an 
oSence. the Magistrate should dispense with 
her personal attendance and permit her to 
appear by pleader, until such time as he has 
before him clear, direct, and reliable prima 
facie proof that the accused has a real charge 
to answer. In the maiitr of the vettiion of 
Rahim Bmi. 6 A. 59=A.W.N. f883 207 
[i?., 20P.W R. lOOa.Cr.) 

{18)—Incapability of accusedto understand pro^ 
ceedings—Dcaf and dwnb accused—Crim. Pro. 
Code (1098), s 3 j 1. —Whore an accused, being 
deaf and dumo, cannot be made to understand 
the proceedings against him. and it becomes im¬ 
possible to say that bo knew the nature of the 
aot committed or that he acted with any 
dishonest intention therein, be must be acquit¬ 
ted and discharged. KINO-EMPEROR v 
MONYA, 4 Boro. L.R. 296. 

(19)—Deaf and dumb accused.—The convic¬ 
tion, under s. 457. Penal Code, of an accused 


per.^-^n, proved to have been deaf and dumb from 
hi'i b»rih, in eonspqiienc^ f f which he could not 
undorstAod the onturo of the procoedio^s taken 
him. was set aside and be was ordered to 
bedischarged* under s. S4l, Grim.Pro.Code,1883, 
althmigfa the Court below found that the com- 
plainani's stolen prrprrty W is produced by the 
ac'^used afior his arrest and the prosecution 
evidence the oQenco against him, 

ATU Ram V. Kimpricss. 34 P R. 1889. Cr. (32 
W.R- Cr., 35, F.) \Diss . 12 Cr. L.J. 396 = 11 
lod C>is. 260 = U B K. 1010, I, 57; D,, 12 Cr L. 
J. 013 = 12 Ind. Cas 989 = 13 P.R. 1911, Cr. ^ 
39 P.W.R, 1911, Cr.] 

{2Q\^Cr\m. Pro Code, 1872, s. 186 — Deaf 
and dumb accused — Where a person aged nearly 
16 whose understanding was of the most 

limited kind, and who had been deaf and dumb 
from his birth, was c'^nv'c^ed of house breaking 
by night, the High Court, considering the facts 
stated above and considering also that sheer 
hunger had driven him to break into the house 
and tbsit he had never boon in arrest before, 
recommended that bo should be made over to 
bis father. QUEEN v. GANOA, 7 N W.P. 131. 

(21)— Deaf and dumb person,—The inability 
of the accused, a deal and dumb woman, to 
understand the proceedings is not a ground for 
refraining from passing sentence on her, Eu* 
PRESS V. MATHURIA, A,W.N. 1081, 54, 

i22)—Crvn. pro. Code, 1872, s, IS6—Deaf 
and dumb accused, —Where a deaf and dumb 
accused is charged with an offence, the Judge 
should proceed with the trial, and if he consi¬ 
dered that the accused bad not understood the 
proceedings and the trial resulted in conviotion, 
the case should bo reported. EMPRESS v. 
Mathuria, A.W.N. 1881, IS. 

(33)—Crim. Pro, Code (1882). $s. 341, 471— 
Deaf and dumb person —A Magistrate should 
not, after convicting a deaf nod dumb person 
of an offence charged against him, proceed to 
pass sentence on him. but should submit the 
matter for the orders of the High Court, and* in 
the absence of any clear and specific provision 
in vhe Code, should treat such accused as a 
lunatic and report the matter to the Local 
Government. EMPRESS v. Gahna, 37 P.R. 
1889, Cr. [Diss., l2Cr.L J 986 = 11 Ind. Cas. 
250 = U.B R, 1910, I, 5? ; F., 12 Cr, L J. 6l3 
= 12 Ind, Cas. 989 »13 P, R. 1911 , Or.« 39 P.W. 
R, 1911»] 


(24) Attempt to communicate with deaf and 
dumb accused essential—Effect of failure to do 
so.-—Where a deaf and dumb person was tried 
without any attempt being made to communicate 
with the prisoner. fteW. that the accused wse 
prejudiced hy the irregularity. HIGH COURT 
P^CEEDINOS 5th December 1870. No. 2190, 
2 Weir 403 = 6 M H C. App. 7. 

186(3) (s. 341 
1898)—D«in6 accused—Procedure. 
—Where a dumb person is placed on his trial, 
some means of communicating with him 
should be adopted. The omission to do so will 
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Aocaied Persoa—confmuoi. 

oot iiW'ilidato the trial, unless the accused has 
been prejuticed thereby. HIGH COURT PRO- 
OESEDINQS. 24Te MAY 1870, NO. 1024, 2 Weir 
402. 

( 261 —Accused/ounfi to be imane—Enquiry 
into Ais slaleof mini to be htld.—Whca an 
acoasei is fouud to oe insane at the trial, 
the Court ought to make a proper enquiry 
into the state ol the mmd of the accused at the 
time of the '’ominission of the oflences charged. 
KlMO-EMPEROR v BHEODIK, A.W N. 1902. 
131. [fl . 14 Cr. L,J. 8l«18 lud- Cas. 640= 15 
0. 0. 321.] 

( 27 )-Criw. Pro. Code (1882), s. 464 — 

«ngui« y can be held by Magistrate having reason 
to bdheoe that accuseciis Of unbound uuwi and . 
incayableof miking defence. —Chap. XXXIV of 
Grim. Fro. Code, 1382. contains only subsidiary 
provisions for deiling with an exceptional class 
of persona charged with oQeuces. Those provi* 
iiona are not to be construed so as to override 
the general rules of procedure, except in so lat 
as any special provision is clearly incompatible 
with the geuetai provisions. Heli, that, in the 
oaae of a charge of au ofleuce under Ch, XVllI 
Grim. Fro. Cods. I8b2, made before a Magistrate, j 
he ought to make an enquiry into the tiuth of 
the charge, and it is only when the Magistrate 
is satisfied after such enquiry that a primn 
facie case is made out agaiust the accuaeu, that 
he can bolu the enquiry prescribed by a. 464. 
into tbe question whether the accused is uo- 
Bound m miod. and consequently cannot make 
hia defence. QUEBN-EMPBESS V- MAKHAN 
BlNOH, II P.R. 1894, Cf. 

(28)—Crim. Pro. Code, ss. 464, 466. 439— 

Lunacy of accused—Procedure.—Detention 
in asylum—Apoeal—Revision — Penal Code, 
a. 326.—A Magistrate who fioda that an accuiied 
person was of un-sound mind both when he 
committed tbe ofience and at the time of tbe 
trial, should not continue the trial but pass 
orders uoder ss. 464 and 166 of tbe Grim. Pro. 
Code. It is not a trial in which a verdict of 
guilty or not guilty could be legally pronounced. 
Where, in the above case, the Magistrate 
floisbed tbe trial and finding the accused 
guilty of an oflenoe under s. 326. I.P.C.. ordered 
hia detention in tbe lunatio asylum, held that 
tbe order being a non-appealable one was open 
to revision under s. 439 of the Grim. Pro. Code. 
EICPBBSS T. Chadami Lal. A W.N. 1900, 47. 

(29)—Grim. Pro. Code fl872). ss 186. 297. 
423— Accused being of unsound mind. —8. 106, 
Grim. Pro. Code, 1872, is intended to provide 
lor oases in which tbe accused pecsoo is deaf 
and dumb, or, from ignotanoe of tbe language 
of the oouotry and the want of ao interpreter, 
is unable to understand, or make himself 
uoderatood. In snah oases, tbe High Court 
would probably order the prisoner to be detained 
during Her Majesty’s pleasure. But when the 
aeooied is unable to uuderstand tbe proceedings 
owing to unBOUDdnesB ot mind, tbe Magistrate 
■boald adopt the prooedute provided io 

6 


Person— continued. 

Chap.XXXI. Whoro an imbecile, who was. con¬ 
sequently, unable to underi-tand iho prococdiiiga 
and was incapable of making any d'fence, wag 
convicted by ibo Magistrate, the High Court, 
under s. 297, dinctod that ibo acousod should 
bo released on guflicient security being given 
that he would bo properly taken care of and 
would be preveuied from uoiug injury to him¬ 
self or to any other person and for his appear¬ 
ance when required ; and that, in dof iult of 
such security being given, iho case should bo 
reported for the orders of the (.inverninent. 

Empress V husen, 5 B 262. (ff . 7 H. 15, 
Rat. Uu.Cr.C.CyC. U.B.R. 1892 lb*J6. SH, Cr.] 

(30) - Crim Pro. Cod-, Act X of 1872, s 426 
—Accused lunatic—Proccduie — Where a Magis¬ 
trate finds that the accused under Inal is of 
unsound mind, but, in'-tead of siajiug the 
trial and acting unders. 426 of tbe Crim. Pro. 
Code, proceeds with it and acquits hiin UQC^or 
6. 84 of the Penal Code, held that tbe proce¬ 
dure was irrspular, EMPRESSv. RaTTI, A.W. 
N. 1662. 106. 

( 31 ) -Proceedings fljainsf persons of unsound 

mind—De novo Where the trial of an 

accused person, who w.is remanded to custody 
on the ground of iosaoity, was resumed upon 
receipt of a letter from tbe Z'llah rturiieon. at 
the point at whi' b it bad been stopped, held, 
that the trial should have been commenced de 
novo after finding with the aid of as.sesgors that 
be was capable oi making bis defence, and that 
the Judge should not have acted on the loiter of 
tbe Ziilah Burgeon, which was not legal 
evidence. ACTING GOVERNMENT PLEADER 
V. KUNNDKaN CHBTTI, 2 Weir 382. 

(32) —Glim. Pro. Code (1872). s. 186 (3) 
(i. 341 oM>ie Cods 0 / 1898)—Contiicfion. when 

a’-cused do'S not understand the proieedmgs.— 
Where the Magistrate was uncertain whether 
the accused understood the proceedings, held, 
that be would not be justified in convicting and 
senlenoing the accused. HIGH COURT PRO¬ 
CEEDINGS. 18TH Nov. 1876, NO. 285. 2 Weir 
403. 

(331—Penal Crde, s. QA-Jccusei killing his 
cum children when ill with feter—Jnsamly — 
Homicidal manta— Reduction of senUnee— 
Pardon. —The accused killed his two young 
children with a hatobet. Tbe reason given for 
the murder was that, being ill with fever for 
several days, he was vexed with the crying of 
the children. It was alleged ^ that during 
fever be was very irritable, sensitive to noise, 
and confused in bis thoughts, but that he did 
not become delirious. His manner was quiet, 
vrbeo questioned, and there was no attempt at 
concealment. He fully confessed, but showed 
no signs of sorrow or remnrse. Held that 
tbe evidence was not sufficient to prove 
that be was oot oonsoioua of its nature. If he 
was conscious of its nature, be should be pre¬ 
sumed to have been conscious of its criminality. 
Held, therefore, that s. 84, I.P.O., did not 
apply to the case and that he was punisbabw 
ttoder s. 303, I.P.O. Bat the High Court 
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Accused Person-coji^inued. 

forwarded the proceedings to H.E. the Governor 
in CouociJ. observing ihat “ there is good 
ground for clashing the case with tho ?9 of 
Crecnsmith and Brixey. as to which so high an 
aurhority as Dr. Taylor has observed that 
they fairly establish the occasional existence of 
homicidal mania, in which the mental condi¬ 
tion of the accu'cd persons at the time of per¬ 
petrating the acts of murder is such as to justify 
their acquittal on the ground of insanity.- 
The case is one where future .symptoms uiiy. 
perhaps, throw more light on the accused's 
state of mind, and possibly justify a commuta- 
Uon or reduction of sentence, if not pardon 
QUEEN-EMi'UKSS V. LAKSHMAN DAGDU. fO 
2? i/!'.. '23 C. 601 : Appr., 12 M. 450=1 

Weir 43. 11 Cr.L.J. 105= 1 Ind. Cas 985=6 
M.L T. 101 ^94 P.L.R. 1900=16 P.W.R 1909- 
R-, 17CPL.R. 11 . 3 , i3CrLJ. 1C1=V3 Ind. 

Rnl ^ ^ Un. Cr C. 

Z.c,%'i"oT 

(3i)~Subst<in(ially defective criminal pro¬ 
ceedings cannot be cured by accused's waiver.- 
Crramal proceedings, which are substantially 
bad. cannot be cured by any amount of waiver 

or consent on the part of the accused not per- 
qpN Bholanath 

R o^r'I- R-SS. 7Bom. L. 

66 : D.. 6C. B3=G C.L.R. 

(35) —irainer of irregularity.—Whet^ crimi- 

nal proceedings are substantially bad in them- 

solves, defect will not be cured by any waim 

or consent of the accused or Ibeir W^ 6 e 71 

L Uuksh V. Empress. 6 C. 96=6 C 
L.R,821. (2C. 23. R ) 

(36) ~Trait'«r of irregularity.—It criminal 
b" cured 

be cured ^ any waiver or consent of the 
i^f‘^3)--Wnivcr of irregularity by—If th'owinn 

coX of'lh■‘“'i 

2)»5.. 35 0 457=7 r ?~r ^14: 

220=»12 C W N 488*7 Cr.L.J. 

MLT 9Ifl--Qn' r t' ^2 M. 218 = 5 

wke^^l^aLuLjf'-didlor ?r f^-3 

guilty, the fact that he threl hS(^^ the 

ThT^testimony° o'? ^e°ts!)n3'‘°Vh^“h‘^® h‘“’ 
compelled to pay illeea! ffrakifinat^° 

greater probative force than that^lif ordinary 


Accused Person—confinuei. 

accomplices. DEPUTY Legal REMEM- 
hrancer V. Upendra Kumar Ghose. 12 
C.w N. 140 = 6 Cr. L J. 434. (24 W.R. Cr 63 
10 C.W.N. 669 = 33 C. 649, R; 13 W.R.Cr. 40. 
Not F.) 

I Plea of guilty when o^ence was not 

, correctly slated—Effect—''^ho plea of guilty of 
I an accused person cannot be accepted, when it 
is not dear that the oSence was correctly 
stated to him. Nga Pyo v. King Emperor. 
U- B R, 1907, 3rd Qr . Penal Code. 9 = 7 Cr 
L.J. 208 = 14 Bur L. R, 2l6. 

(40i Joint trial of rtccMsed— Discharge of 
cn-occused — Co-nccusedcalled ns witness—Same 
fransnefton. —The police sent up two accused. 
A and B, separately. A charged under s. 324. 
Penal Code, with causing hurt to B. and B 
under fi. 326 with causing grievous hurt to A. 
Ibe Magistrate inquired into the case against 
both the accused jointly, and, finding that the 
evidence against B was insufiicieDt. discharged 
him and examined him as a witness against A, 
who was convicted. Held that, as it was pro- 
per to tike tbe eyidouce of A against B, as well 
as that of B against A. the different offences 
were not committed in the same transaction, 
and that there should have been separata 
inquiries against each accused. Nga Tha Dun 
Aung v. Kinq-emperor, 2 L.B R. 106 (i L. 

f41)—Joinf friflf of (too or more persons— 
Compe/ency 0 / one of than to be-witness against 
rtno//«r.—When two or more persons are 
jointly tried, one of such parsons cannot be 
called as a witness either for or against another 
Ot such persons, Emperor v. Vinayak Jagb- 

2' SIS’ Cr. 44, 16 B. 661. 23 

*lU| li.) 

(42) Examination of accused, o6;Vc< of— 
f'?' Code 11892), ss. 342. 364.—The 
0 jeot of the examination of an acou^ed person 

88 . 342 and 364. Grim. Pro. 
Code (1882). is to enable him “to explain the 
circumstances appearing in evidence against 
aim and it is not to empower a Judge, before 
any evidence has been given, to extract damag¬ 
ing admissions from him. upon which to build 

Empress v. 

UDHA. A.W.N. 1834,106 ; Queen Empress 
J gg^-'g^gGOBiND Singh. 14 a. 242 = A.W,N. 

(43)—Crlm. Pro. Code, ss- 342. 362—Exami- 
naficn o/accused.--The examination referred to 
m s. 364. Cnm. Pro. Code, is subject to the 
purpose referred m s. 342. that is. to explain 
any ciroumstances appearing against tbe 
prisoner, but not to fasten the guilt on him. 

A Judge should not so examine an accused 

‘o supplement tha 
r?,® and show that be is 

9nA--i Qu®®n-Empress V. Rangi, lO M. 

293 = 2 Weir 361 = 2 Weir 407. 

ohlJnfTf^u"^ accused.—Tbo 

object of the examination of the accused is to 
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&ocuaod Peraoo—continued. 

enable bim to explain ciroumstanoes appoiiring 
ID the evidence against btm and not to supply 
defects in the evidenco. THA Zan v, CROWN, 

1 L.B.R. 292. 

145 )— 0 /accused.—It is the duty 
of the Ma^jistrxto, both m summons and warrant 
cases, after the witnesses lor the prosecution 
have been eiamiued, to eZ'^mine the accused 
for the purpose of enabling him to explain any 
circumstances appoaring m the evidence against 
him. Quern Empress v Ncja pyaung, 
U.B.R. 1897-1901. Vol. L 82. 

(46)—-Brtlrappiu^ accused to give incriminat¬ 
ing answer^ impropritilj/ o/.—Tbe sole object of 
the examinatioQ of the accused should be to 
enable him to explain the evidence which has 
been given against Courts ought not to 

try to entrap the accused into giving somo in¬ 
criminating answer. Failure to prove an alibi, 
or even proof that an afibi is f^lse can rarely ! 
be safely regarded as evidence supporting the 
case for the prosecutioo. AEI HUSS\N v. 
Queen-Empress. L.B R, 1893—1900. 349. 

(47)—Accused not bound to vinke admissloyis 
against himself, —No man charged with any 
criminal nfieoce is bound or is under any 
obligation to make any admission injurious to 
bis own interest, nor should any judicial olUcer 
attempt to compel any acousod person to make 
any admission detrimental to bis interest. 7n 
the maUer of the petition of GUDAR SiNQH, 19 
A. 291*»A.W.N. 1897, 52. 

(48)— Examination of accused — Admissii>u 
of previous coyivxction — Value of such ad¬ 
mission—Grim. Pro, Code (1898), ss. 342 (1) 
and 511.—Under s. 342, cl. (1), Grim. Pro. 
Code, tbe purpose of tbe examination of an 
aoouoed person is to enable him to explain 
any ciroumstance appearing in the evidence 
against him. The accused should not, in his 
examination, be asked if there was against him 
a previous conviction of wbioh there is uo evid¬ 
ence; nor, without proof of the authori 2 ed kind 
of previous conviction, does tbe mere admis¬ 
sion of an accused person justify tbe use of the 
conviction to sfieot the punishment to be 
inflicted. QUEEN EMPRESS V. NOA PoThET. 

1 L.B.R. 8. 

(49)—AJxaminafion of accused^Praetice,~ 
To put accused persons through severe exami- 
natioos is unfair to them. The examination 
of the Acca^ed should be conducted with tbe 
objeot of enabling them to explain matteca ap* 
peariQg in the ovideuco against them and not 
of endeavouring to prove tbe charge against 
them by their admissions and contradictory 
statements. EMPRESS v. Nagia, 5 C.P L.R. 
9, Cc. See, also, HURRY CHURN CHUCKEU- 
BUTTY V. Empress. 10 C. t40»13 C.L R. 3S8. 

(50)— Examination of the accused by a Ses^ 
eions Judge^S, 250, Grim. Pro, Code of 1072» 

< Sessions Court, by tbe exercise of tbe 
power under s. 250, ought not to establish a 
Court of InquisitioD and to force a prisoner to 
oonviot himself oy making some orimioating 


Accused Person—conlinucrf. 

admis-iou'», alur i iicnc< of searching qucstujiis, 
the exact cflocl which he may not rcuMy 
comprobenii. The real object of tho power 
granted by the section is lo enable a Judge to 
ascertain Irom lime tu lime from a prisoner, 
particularly, if he is und'^lcndcd, what explana* 
tim he m\y oflcv rcgiromg any ficl slated by 
a witness, or after the nl tbe case, how he 
can meet what the Judye mi> consider to be 
d.aiuiiatory evidence Hgaiust him. HOSSEIN 
BUKSH V. Empress, 6 C.96“6 C.L.R. 521. 
fK,. 10 M. 295^2 Weir 373.J 

(61)—i^xa»una/if^n of accuscd^Oppcriuuily 
to cTplaiyi circuyns( \ytces.~Ti\e accused >hfuild 
bo givou an opportunity of explaining all cir- 
cumstauces of irnDort^nce appearing in the 
evidence against him (}rEKS EMPRESS v, 
NGA THA din, U B.R-. 1892 —1896.Yol I. 144. 

(52) —i5an»ituflnoa of a<eusc‘i^Confcssioyi Ly 
acciiSfd before evidence rcLoni^il.—Courts 
should not make an accused person, before any 
evidence is recorded, confo'^s hi< guilt and 
admit facts that may go to incriminate him. 
QUERN EMPRESS V. BH IRMi CHUNDER 
CHUCKERBUTTY, 2 C.W.N 702. 

(53) —Wafure of the question to be put to ac- 
cu$(d,^Tho questions put to the accused by the 
Court mu?t be ptnctly limited to tbe purpose 
of enabling him to explain any ciroum'^tances 
appearing in the evidence against him. QUERN- 
EMPHKSS V. HARGOHISn BINGH, 14 A. 242* 
A.W.N, 1892. 83 ; HURRY THURN ClIUCKEU- 
BUTTY V. EMPRESS, 10 C. 140*13 C L.R. 
338. fR.. 4 N.L.R. 1G3*9 Cr. L J. 56.J 

(64) --Exayninntion of accus'^d-Obi^ct of 
legislUycre.-'Tto Legislature did not intend 
that, under the colour of an cximinalion, under 
8. 342, Grim. Pro, Code, an accused person 
should make statements such as bo might make 
if he were being exAmined as an approver. SRI 
KISHEN V. KINOKMPEROB, 6 OC 204. 
[Diss.. 11 0.0. 32-, 8 Cr. L.J. 391.J 

( 5 b\—Examination of accused.—The examin¬ 
ation of an accused person must not be made 
with a view to eliciting, by constant questions, 
the truth out of his mouth, as thouch be was 
a witness. EMPRESS v. BAJl, S C.P.L R. 13, 
Cr. 

( 56 ) —i5a?ammafio>i of accused -Practice. — 
The discretion given by the law for questioning a 
prisoner has not been allowed for the purpose of 
driving him to make statements eriminaiory of 
himself. This discretiou can only be properly 
exoroised for ascertainiag from a prisoner how 
he may bo able to meet facts in the evidence 
appearing Jigaiost him, so that those facts 
should nob stand unexplained. It is declaredly 
within tho competency of the accused to decline 
answering any question, while the Court is at 
liberty to weigh hii answers whether they tell 
for him or against him Et parte VlU.ABOTHRA 
GOUD, 3 Weir 253*1 M.H C. 199. tP., 10 M. 
295 *2 Weir 361, 1 C.L.R. 436, 2 C.W.N, 702-] 

{67)—Accused not to be eross eximined.-^1t is 
I opposed to the principles of English justice to 
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Accused Person— 

corr.mcnce proceediriRs by subjecting an accused 
pi rsoD, who has not-oHered to make a coolt-s- 
Sion, to a scirrhing cross-examination : ihuo, io 
oramininR an aroused under s. 36i. Crim Pro. 
Code, it would not be lair to put him such a 
quesii'Jij as. “If you did n-.t commit ibe 
initr.ior. who did ? " CHEDAN v. KING- 
E.MI'EEOR. 7 O.C. 191. 

(53)—a(f>;jis.sioH l}j tross-frflHiinino 
To obtain ati admissiou by puning it 
into tbe accusea’s mouth hy cros-txaiimiiug 
the accused and trying to prote the charge out 
of their mouths is unfair. EMl’ItKSS v 
MUSSAMMAT bHURA. 5 C P.L.R. II. Cr. 

(59)—1I7ku rtccHsea's einniiiiflfjoji should be 
Made.—An accused person. Hccoroinp to t. 342, 
Crim. Pro. Code, should be examined by the 
Court before he is put on bis defence. QUEP.V- 
EMI-HES.S V. Hava Chni.a. Rat Un. Cr. C 227. 

(GO) Crim. P,n. Cade. 1872, s. 250-L'xa>ni„a 
non of accusea person —A Be.ssioTis Judge should 
examine an accused pers m, whether defended 
or undclended. before be i.s called on for bis 
delcuce, Ibo terms of s. 250. being in this 
respect mandatory. lu the event of uon-respon- 
81011 ou the part of tbe accused, i bat fact should 
be rororded before proceeding with the trial 
Empress v. Baiju, A.W.N. 188I. 89. 

(CD—iVornina/iou of accused—Cn^a. Pro 

Cede, s. ^4‘2,—S. 312, Crim. Vto. Code, J882 
imposes an obligation on the Mapj.stratc that 
be should <]uestioti an accused generally on tbe 
case, after the presecution witnosses have been 
exami .cJ and before ho is called on for bis 
defence. QUEEN Eme«ress v. MaNCHI Rat 
Un, Cr. C. 625«Cr. Rg. so of 1892. 

occused—Crim. Pro 

Code (1882), s. 342, nature and scope of _it is 

obiigatory on the Court to examine an accused 

o prosecution 

8 . 342. Ctim. Pro. Code. 1882. being imperative' 

as It 18 a means of enabling the accuser! to ex’ 

plain what appears agaujst him. Ouepm 

/9K‘Sfion»ip accused—Prac- 

^ W^gistrate cannot, before evidence is 
taken for the prosecution, put questions to thn 
accused of tbe nature of crJss oSnTiion If 
such questions are put, the procedure is illegal 

DU “ fn“r ?v, that the questions ar^ 

put for the purpose of enabling tbe accused 
t^o explain any circumstances appearing against 

h.m in tbe evidence •’ within the mJnTf, It 
^ 342 of the Code of Criminal Proc‘-diirft 
^ Ho^THOBNE, 13 A 348 

£r IB,-nr'r\ ^ 5U4 N 

D.K. 163, Rat. Lo. Cr. 0. 679.] 

(64)—Crim. Pro. Code (18921 s 
trale-s authority to gueslion the 'accLd^n l^ 
absence of evidence agawst Aim.—Where thew 
IB noevidence on tbe tecordavainer ""eta 

a Magistrate will not b^JuSS 
in putting any question at all to him, since R 
IB only for the purpose of enabling an accused 


' Accused Person— 

persoiito explain the circum.stancoa appearing 
agaiost him that a question even can be put; 
and, still Ifs-^, is a Magistrate justified in 
putting questions for 1 be purpose of incriminat¬ 
ing the accused, a procedure which s. 342 was 
specially desiened to prevent. Per Parker. J. 
Quee:n I.mpressv. Viran. 9 M. 224 = 2 Weir 
129 = 2 Weip 709 [F., 7 o.C. 191 ; R . 9 Cr. 

L. J. 56 = 4 N.L.R. Ih3. 2 C.W.N, 702.] 

(eSj-Ranmirta/froM of accired persons by Magis¬ 
trate tmmeaiaiely nfier jn thing confessional 
slalcMcnls-Crvn. P,o. Code ( 18 - 2 ), s. 344 .- 
Iho praciice of presMog for the examination of 
accused persons hy Magi^tratts. immediately 
rtjtcr they have made c'^nfcsHional suiemeots, 
IS most unde^irable «nd is calculated to defeat 
the objects which the police have in view. If 
there is any s-uspicion that the accused has been 

, sent to tbe Magistrate wiih the express object 
I 01 securing Irom bim a reiteration of statements 
made by him while in police custody or pre¬ 
viously tbe siaiemerita caunot bo entitled to the 
same weight as when it is cleat that they were 
voluntarily made iti the first instance by the 

( 66 )—Ctiesfioni»i 7 accused at close of prosicu- 
itOH for explaining circumstances atpearing 
against him. whenessenlial.—Wboio it aoes not 
appear 00 the rocora that a prisoner leaves bis 

case entirely m the hands of bis legal adviser, 
the Judge is bound, under s- 342. Crim. Pro. 
tode, afur the conclusion of the case for the 
prosecution, to ask the accused to explain auy 
circumstances appcaripg in evidence against 

Gandi Tataiya alias 
VENKAIYA, 2 Weir 403. 

(07) iiccufed cannot be examined as witness 
m hts own case.—Unless an accused person has 
been convicted or acquitted, he should not, ex¬ 
cept m the case wheio bo is made Queen’s evi- 

deuce, be examined as a wilnees touching the 

c pI.r^ I 

^^^(/^erence betioeen accused waking 
5latemenf uiuer j 34 . 2 , c;ri»i. Pro. Code (1893) 

Pm * ^32 “"'i t-’^*”** 

^ ^® 8 )* s. 342.— Wheu an aooused 
r!im ^ statement under s. 342, 

euMtin/^’ refuse to answer any 

?rom an«w ^ “ Witness, be is not excused 

Klevant n^estion as to any matter 

howpt- * issue. There is, 

Answer °° 8 “°*^ 

»rv« .hVn K ^ be compelled to 

nmL A * 8 **“®'' >ri any criminal 

ev^dan? h ® prosecution (or giving false 


■sfafemenf by accused cannot 
WritUnstSuZ ? . of arcused- 

1 Siurt^if whether, in a trial before 

tStf ! the acoused may put in a 

vrntten statement of defence. But ft L certain 
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Accused Person—continued. 

ibftt aacb a atatomeut oaonoc be allowed to 
take the plaoa of the examumtion of the ac- 
oused, which a. 31-2, Crim. Pro. Code, import- 
lively orders to bo made. E&IPBROR v. 
ANSUIVA, &.W.N. 1903, 1. 

170 )—Sessions frini—Accitsfd’s einmimfio*; 
before commUttng Alagistraie — Co«'e.ss?o»iaZ 
stotemenl s\gn(d bp accused—Advvssibitttu be¬ 
fore Sessions Judije — CrtMi. Pro. Cctie, s. ‘205. 
Wheeu toe acoused mikes a conlessioci.il state¬ 
ment wheu examined by the Migistrate, the 
meco sigoing of the statement by tbe Mag;s rate 
would not be sufficient to iiiak s the examui ition 
legal evidence in iho Sessions Court. The 
C6ru6oftt6 und-^c th® Magistrate’s reejuired 
by 9. 205 of iho Code of Criiaii)>il Procedure 
should bo attached, A coafession should bo 
teoorded in tbe laugUAge in which it w*s made. 
The question must be put to him in a language 
wbioh the accused understands, and his answers 
ate to be recorded in full. They are to be 
shown and to be read to him. It is obvious 
that a Magistrate who shows or reads a coofes- 
Bion» taken lu English, to a N^itive who does 
not unJorstand English, cannot be 
oomply with tbe provisions of the law io 8. ‘205, 
Crim. Pro. Code. Or if the Magistrate irar.s- 
lates both the questions and answers, tbta 
cannot be said to be a showing or reading of 
(be questions actually put. or the answers 
actually given. QfJBKN v, BHERUBEKBB, 4 
N.W.P. 16. 

(71) —Becerd o( accused's statevveni—Absence 

of questions — 4 dmiwibiiify«“Tbe mere absence 
of the questions in a prisoner’s statement does 
not render it iradmissible. EMPRESS v. 
BAOAMBUR, 12 C L.R. 120. (R., 9 Or. L. J- 

350»l S L*R. Or. 6 ] 

(72) —Eximinntion ofnccused, record of. The 
omission of a Magistrate to have recorded in 
the vernacular the questions asked in tbe 
examination of the accused person does not 
necessarily render that examination inadmis¬ 
sible as evidence, TITU MaYk v. QUEEN, 8 
C. 618, Note«l C.L.R. I, P.B [F., H 
6S9.1 

( 73 ) ^Sessions Judge—Trial-Examhiaiion 

o/ncctts^d.—The provisions of s. 342, apply to 
tbe case of an accused tried before a Sohsiods 
J udge, even when he has been questioned on 
tbe oaee generally by the Oommittiog Magis¬ 
trate. EMPEROR V. RaJU AHILAJI#9 Bom. 
L.R. 730^6 Cr.L J 74. 

(74) ’^Irregularily in examining accused^ 
Evidence Act, ts. 21, 29 ,—Where a 
Magistrate examined tbe accused under s. 342. 
Crim. Pro. Code (1^82). prematurely at a time 
when no evidence euffioient to oonoeot them 
with tbe crime, with the oommUsion of which 
they were charged, had been recorded against 
them, held that, although the Magistrate was 
wrong in examining the aoonsed under e. 342, 
Grim. Pro. Code, when it was impossible that 
4he7 could haye been questioned for tbe purpose 
•ot enabling them to explain any oiroomataooes 


Accaeed Persoo^oHKii^d* 

Appearing in cviJiMice .•.cftinst (.hem. still Ihtiif 
st*n!iM 0 nt^;ictm.llv nii^de cannot, if appiir--nr.y 
fri olv and voluntarily Riven, bo rejects I a? 
inadmissible m fvidencc on account of ibii 
IrrfRul inly of proroduro; and that priuta f'lcic. 
as admissions, these siat-monls W’re relevant 
under s. ‘i>. Evidence \oi, there h -ing no other 
soclinn to ex. hide ibom, .s. ‘20 of the Evidence 
Act ROinfi lo show that 'h" more fact ot a st.ate- 
menl bciOR mide in .answer to qncsiions is by 
itself no cround for exclusion. 

I'RKSB V. NMIAYIN. Rat. ^n, Cr C. 679- 
Cr Rg 45 of 1893 fl3 A. 315, it ) li^-. 

167 = 11 cr L J. 453 = 7 Iiid Cas. 3 I'J 1 


' ^ . 


{ 75 ) —whether ci'if.'iicf 
-Cross-f.cn»u»«afio»i bi, eo-ncrined —iii’nlencc 

Acf. S-. 3, 133 ond 30.-S'aiemoi.t; ™'>y 
an accuBof person are n *t evilenc-' withm tbe 
definition of “ evidence'.” Riven >n s. 3. h^v»- 
denco Act. An accus-.d person does not m ike 
these statements on oath nr solemn anirraalion 
and cannot be cmss exainiocd by hia co-hccu 9- 
cd S 133, Evidence Ant, does not apply to 
lucb statements. They can only bo taken into 
ennsideratioD under s. 30. Evidence Act. NOA 
THANYAN V. QOKF.N BMi*RRSS, L B R. 1893 
- 1900, 368. tl M. 163, 15 B- 60. 4 0 483, h.) 

( 76 )—.^ccuscrl's s<n<c»wnfi to be taken as a 

whole -Koidence -Tho statoments of tbe ac- 
cased persons should be taken in their entirety, 
aod DOtin oart. even as against those who 
made it. Such stitemonU are 
against any of the accused other than those 
who made or adopted »t WAFADAE KHAN 
V. QUEEN EMPRESS. 21 C. 953. 

{•JD — Confession.how recorded.—A confession 
ebottld bo recorded io the Uncuage in ^ 

19 made. QUEEN v. BHEEBEEKEE, 4 N.W.P. 

10 . 

(78)— Certificate attesting .■‘latemenl by accus¬ 
ed person.—A certificate, when 
statement of an accused person recorded under 
8. 364 of the Code of Criminal Procedure, need 
uot be appended io tbe Courfa own hand- 
writiDR; it is enouRh if it .s 
presiding officer of the Court before which the 
Matementis made. QuEEN EMPRESS v. R.M/ 

AEl, A. W.N- 1900, 203. (8 W.R. Cr. 55. B-). 

iig)^S(atemenl of accus'd to Magistrate- 
Language of rccori.-The MigUtrate need not 
record tbe statement of an accused in the words 
of the very language in which it >9 
it is a foreign language ; the record must ^ m 
tbe language in which it Is interpreted. EM- 
PRESS V, VAlUBUiEB, 5 C. 826. 

(801-Criw. Pro. Code (1861). ss. 426 oni 
439 —Omission fo record in extonso statement 
made by prisoner.—The omission to record *» 
extenao the rtalement made by a prisoner was 
held not to have prejadioed the acoused, loae 
much as the substance of his Btaiemoot ««« ”' 
corded and considered by the 
HIGH COURT PROOBEDINGS, ' 

1871. 6 ■eH.O. App. *5. [D-t 2 Weir 612.1 
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Accused Person—conrinaei. 

r>f slatnnent of accused bcfo,c 
Cl idence for prosecuuon uhen down.—U is con- 

^ao/r. “ Pro. Code. 

189S. before any sort of ev.deoce for (he prose- 

Ei;z£:^ V. 1.0. 

P,o. CoJe(lSS2). s. SOt—Pro 

JblT" "‘■'m V'^ sfafe,«c«f Ip accased.-Io 
W e,.7% was examined by a 

a JeS ‘ld7® ® l>*URuafio and the 

rServ^Hr J!"® wiih 

a very Jarge sprinkling of D/iif terms The 

En?iiT'yT7t®‘^ aceusea-s staieincnt in 
Engiish. Held that the Mafii^tral.’s procedure 

!Sro?'Vh7''wagU “‘lef'ouSS- 

pr.sc,.» oOb. Mas,»„r,. ‘.vLlTnS 

if 

defended, the Court ouvh- in 'snot 

justice, to test the accufl’v of th '7®'*'®'® 

‘^ccusld~PnSmeMofa‘^ ? /owoids 

an accused 

trate cbarccd with tk.b« a Magig- 

act which makes him ]iab”“7be d “7'*®"^'“ 

bound to take into enno’ia with him, is 

stances before it which *'^'*''*'1" »•! the circum- 
01 ponisbment “-"BO-0 

h»« ooP^.der.., r/m ^befh ""i; b“' 

done 80 oe not In th^ ^ a 

CaUHN B0 Sb'3C.l!r 406®'' P-^HUUTTI 


Accased Person—confmaed. 

IS illegal to put a man on his trial, without 
Kinr.g him an opportunity to prove his caee 
BHOKTEItAM V. HRERA KOLITA. 5 C isl’ 

, [«.. 6 C. 4U6 = 7 C.L R. 467 ] ' ’ 

! Jotc givni (0 accuiea lo ae/md 

-When a case has been begun as a warrant 

case. It must he continued as such. A charge 

5°c tprii'srtbt “’f" 

def^mt^ fi''®° 7 * ^opportunity of pleading and 
L B R 308 "■ » 

An acettsed lo know the charge. - 

,Z Z '’itb certarnty. 

the matter with which be is charged and 

bele^ou'w but 

ftnnu ?T pr-judiced in bis defence. Em- 
^^EkOR V. \INAYAK jAGESHTVAlt, 15C.P.L.R. 

, ‘i7.TweS"3r‘ 

1 ^’Uht of. lo services of pleader 

I PrrSdo'lega'’?'^^'’ 

I bv a o.r’Jn ’ 7 ^7''l>e pleader appointed 
* 8 llJ ^rnf" «ive .security under 

PLR “ PR- 1900, Cr.- 

a 493 ; S7e. 16 B. 66 J. 23 

MfSr—In^'ln occHsed io 6 e hfa>d by 

Sessions Court the’cb'il/'^r“ * ‘^euvictiou by a 
the ar,np.ii7;.> Court ought to hear 

outer u hp 17' the Public Prose- 

18827but Grim. Pro. Code. 

upon the Court to h^'^’ 'ucunDbeot 

Empress, 29 P.R. 1886, cTr! 


an oppor^uQitv to Ha h discharged 

oS7t^Z°Ttd7' - N» 

person, without givioB hiin^A*^'’^ accused 

being heard. Bbu 

G0P.I,E.I, „ C.w"n.1;|’L°“ .. 

(88)—Prosccufrott for false ehitt-j,. kt 
for opportunity to accused to prove his^s!^[l 


A Dii\rift'?ra77'’®?®'‘^ to appear by pleader.- 

PeSSr f - --= 

Sfendfd 7y7o ^‘“1 »«<=“'ed to^bi 

m" c‘r ''■ Crown, 9 P.B 

Ai'f r7cS' °a[ TT^ '"««»»« " Winsi 

-Gy. p.G=apo.s°trrstt. tL:: 
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Acoufled Person-contim«d. 

is or may be a great, body ot evideuco lorlhcom- 
iDg ftgaiust him is not a good ground foe deion- 
tiou for an inordinate penod. MAMKAM 
MUD.-^Llv. QUEEN. 6U. 6S*2 Weir 409-2 
Weir 656 = 2 Weir 577. \^R-, H J 

{ 971 —A/agisfrn<e bvtoid to (jKCS/ion accustd 
when brought before him—Aceustd s ngltt to 
haie twidtr.ee recorded — Criwi. Rro. Lcde. 
(18981. ss. 242. 344. —The trial of a case should 
not bo adioutned till all the absconders are 
found. An accused has the right to have the 
evidence against him recorded at as early a 
period as possible. The absence oi some of the 
men suspeeied is not a reasonable cause for 
adiouruiiig the enquiry into the guilt ot me 
accused who appear belore the 
QUEBN EMPHESS V NGA TUN HLA. 1 L.B, 

R. 61). 115M.63. F) 

( 93 )—Accused lohether bound to produce any 
evidence.—There is no obligation whaiever im¬ 
posed on an acoutei person to produce auy 
ovidenco. and no infcreuco oould be drawn 
against bim from non* producliou of such cvi- 
dcnco until a strong case is made out against 
him QUhEN-EMPBBSSv. N.\BAY.AS NATHU. 
Rat. Uo. Cr. C. 779 = Cr. Rg- 43 of 1899. (IG 
B. 423, 19 C. 65. li.) 


{ 9 d)—Quantity of evidence lobe placed before 
the Jury—Bight of accused to aecide. - It is lor 
the accused person and not for the Judge to say 
what amount of evidence it would be proper to 
place before the Jury m order to establish the 
oase for the defence. The Sessions Judge 
should not refuse to enforce the attendance of 
oertaiu witnesses for the defence, on the ground 
that there was ample record in the evidence 
about the ro titer tor which they were sum 
monod. BKOJENDBA LAL SIBKAB V. KlNG- 
EMPEROB. 1 C.W.N. 188. 

[iOO} —Right of accused to recall witness <^ter 
chargB—Htcord of evxderwe — Ctxm. Pro. Cocxe 
(1898). 5S. 350. 256. 356 and 367.—Although 
the law does not speficiaily icquiro it, jet. 
case of accused persons, who are undefended, 
and who are probably ignorant of their strict 
riffhiB, it ifl desirable that the Magistrate, who 
oootiuues a trial, under s, 360. Crim. Pro. Code, 
should inform the accused of their rights under 
that section and should record the fact that be 
has done so and the reply of the accusol. 
having pleaded to the oharco, the accused 
should be asksd whether they wished to cross- 
examine any of the wituesses for the prosecu¬ 
tion. 8. 256. Grim. Pro. Code, requires this to 
be done. In this ease, again, the Code does 
not explicitly require the Magistrate to record 
that he has observed the provieiooe of the seo- 
tion, But it is a safe and sound rule that, 
when the law requirea anything to be done, the 
faot that this thing has been done should be 
recorded. The omission to record oomplianoa 
with a. 266. Otim. Pro. Code, is not an irregu¬ 
larity of procedure, in the absence ot any m- 
ptess provision on the aubjeot. It ia not a sum- 
oient oompliance with the provisions of the 


Accused Person—confitiwcd. 

Grim. Pro. Code, whether a. 356 or 357 is appli¬ 
cable to record that a witness corroborates 
another. That is a dcduolioii from a cnrupari- 
son of Iho depositions. The evidence of each 
witutss must bo rei-oriuil as it is giveu. CHIT 
TUN V. CbOWN. 1 L.B R. 238. 

{\ 0 r,—RiQht of ociiiscd to rfcall prcseculton 
icilncsses—Omission to qive a(custd opporluinly 
to m-o/f—it'i/.cf —The onjis.si« n of the Magis¬ 
trate. who iticd a case under s. i53. LU G., aliet 
framing a charge, to ask the accused whether 
he wished to recall all or any of the pr. SLCUtion 
witnesses, and the rejection by the M igislrate 
of an application made by the accused with 
I that object ou the ground that it was loo Uie. 

was held to be an irregularity that might h.-wc 
. Caused the accused -^ubsunitial injury in hia 
dcieiice. QUEKN-EMI’KESS v. llENKV C. 
KAPS, A.W.N, 1902. 5. 

( 102 )—fia/u.-wif to all.w accused lo cross- 
examine prosecution uilnessts before framing 
0 ! chaige—Transfer, ( 7 rounrts (or.-In a case 
uuoer s. 380. Penal Code, the Magi^.r.ite 
should .vt once give the accused au opportunity 
to cioss exammo the prosecution witnesses, i 
they fhouldso decivo, oveu though the charge 
may not be fr-med. But a refusal to give such 
opportunity ia not, when tbs Magistrate acts 
6onu/idt from a muUkou view of ‘be law a 
good ground for ir.inslerring the c-aso^ 

BAD MUCHlv. MaJUMUCHINI bC W.N. 838. 


(J 03 J— C'im. Pro- Code (1882). ss. 256, 2 j7 
—Riqhiot occused to have the case poslponea for 
adducing evidence. —Under ss. 256, 257. Lnm. 
Pro. Code, vhe accucod is entitled, as a matter 
of richo. to ask that the case might be postponed 
to some other day. so as to allow him an 
opportunity to adduce tvideuce 
hisdofcDCO. SHEIKH EMTaZ ALl v. JAGAT 
Chandba Banekiee, 1 C.W.N. 313. 

(104) — of accused to make a statement,-— 
Where the aceuseJ wants to make a statement, 
a Magistrate is not competcot to refuse it. in 
the matter of ABDUL GUFFOOR. lO C-L,R. 54. 

(105) - Movements of accused at the Itrne of 
offence, when to be accounted for 
less there has been prima facte eumoient legal 
evidence to convict an accused of an ofieuce, be 
would not be bound to account lot bis move- 
mente at ot about the time of 
of the cflenco, QUEEN-EMPBESS v. LEPIN 

BISWAS, 10 C. 970. 

( 106 ) -Crim. Pro. Cede (1898), a. 3 ^ 2 -Righi 
of accused to refuse to answer 

oused person does not render himself liable to 
punishment by refusing to answer 
put to bim by a Magistrate, and the same rule 
applies to bis examination before 
patei. Queen-Empress v. Jayapa Naoappa 
DESAI. 1 Boro. L R. 435. 

(107) -Bishf of re trial by Jury where con¬ 
viction set aside for miaiirrcfion.—When a Msa 

tried before a Jury and. the conviotioo 
is set aside on the ground of misdirection, the 
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Accused Pteion—conlinued. 

accused is entitled to have bis case rs-tried be* 
fore a Jury. Qtict'e —Wbetber in setting aside 
a couviction on the ground of misdirection to 
tbc Jury, tho High Court has any power to 
re try iUec*se having regard to n. 423, Crim. 

a Sheikh v. empress, 

(109,' -Dtsubediencf by accttsfd already bound 
to aypear before a Magis rate~-Disjb,dte;ee to 
an oral order given by poll e oficer to remain al 
a rerlain plare —Proper coune to be foUoioed by 
the p'diee. Crim. P,o. Cedi (I88i). s IGO.-An 
accused person arrested by the police and bound 
to appear brforo a Magistrate on and from a 
particular dale was on the next day orally 
greeted by the police not to leave a place. K. 
He disobeyed those directions, llriid that an 
aoousod person 13 not legally bound to obey an 
oral order given by a police < fTicer to appear at a 
certain place, nor are the police authoriseJ to 
give such HU order; nor are they authorised to 
require the attendance of an accused person by 

under g. 160. Crim. Pro. 
Code. 1882. The proper course for the police 
to follow IS to take bonds from the accused for 

dent of Police at K, in lieu of the bonds for 
th^t appearance before the Magisirate. NOA 

fsoo^n. fiTm'Tr"- 


nO^)~Speeialdtary-Rightof accused person 

w h.s agent to ate u or h ive copies of it.—K Cri* 
m.nal Court may permit the police officer, who 
made the special diary, to look at it for the pur. 
pose of refreshing bis memory, or may use it for 
the purpose of oootradiotlng such police officer. 

W N 1908.22; rt.. 2l A 
Police Officer does look at an 

h.s memory, the provisions of a. 161 of the 

Sent istnf fi O' ‘’•s 

agent is entitled to see such diary and to cross* 

thereupon A 

special diary cannot be used to enable anv 
U t^ro^fresh^R-^^^er who made 

Nei ber tha a° tnuerial evidence. 
serSbeVneni entitled t; 

has bL> uS b^the Con’;' it 

rcr„:".rraSoTB..«*“s“| 

(MO)—O.-currence revorts i. ^ 

Public documeiits-Evfdence Act s 74 
of acemed to copies before trial, iueld, by The 


Accosed Person—confiimfrf. 

f’ull Bench ISubramania Ayyar. J., disient- 
I ;«!7:— An occurrence report made by a 
subordinate police officer under s. 167. Grim. 
Pro, Code, is not a public document wiibm the 
meaning of s. 74. Evidence Act. and the 
accused is not entitled to a copy of such report 
before trial Held, by Collins. C.J., and 
henson, J. {Sh phord and Sufcrn/wania AyyaT. 

: >/«/ , rfisscnfinjj. —The charge sheet referred to 
in s. 173. Crim. Pro. Code, is not a “ public 
oocumeot’' within the meaning of s. 74 of the 
Evid«-nee Act. and an accused person is not 
entitled to a copy of the charge sheet before 
trial. As to whether an accused person is 

necorrence report under 
s. 157, Crim- Pro. Code (1892), the report by 
a subordinate police officer under s. 1G9, Crim. 

ro. Lode (1682i. and tbe police charge sheet 
under s. 173, < nm. Pro, Code (18«21. at the 
tfiaL See QUEEN-Empress v. arumuoau, 

Weir 142 = 2 WMr 144 = 7 MLJ. l67. [ft.. 

M Sr 460r’’' 

(nil—Police charge Sheet-Right of accused 
la fl copy at the commencenientof the inquiry — 
A 1 residency Magistrate is entitled to refuse to 
give tho accused a copy of the polioe charge 
sheet at tbe commoncemont of the trial, as suoh 
charge shoots put in by the M.idras City Police, 
contain a good deal of inforination for the use 
of the Magistrate, and areextraola from, if not 
copies of the police diary. QUEEN-EMPBEBS 
v. VENKATAR.tTNAM PaNTULU, 19 M. 14-2 
Weir J43. ti?.. 20 M. 189 = 3 Weir 763, P.B,] 

of, to inspect documents 

Vr. rk accused person is entitled 

to the inspection of all the doouments filed as 

CIR0. In re. PrancIS DOMINGO 
Fernandes, i Bom. L.R. 433. 

(M3)—Confession of ca-arcused. whether suffl- 
ejent for conviction 0/ accused.~An accused 
person ought not to be convioted where the only 
I' *ooe against him is the confession of a on* 

ahR*circumstantial evidence, which, 
although true, would not itself support a con* 

6 0 Kjno*Emperob. 

^3!] ' *10-0-328 5fl.,8Cr. L J. 


,Ji/; ~ P^^'shment of some, 

a b A an excuse for nfusal to try ofhrr.s.—If 
a body of men commit an oSence. tbe Magis- 
^ate cannot say that be considers the punish- 

^iVrA °t *'® suffioient in 

thnnok nthers who may be equally guilty, 

Doyat V" * degree BISHBN 

uoyal Rai v. OBEDIKHAN. 4 C.W.N. 560. 

(llSj^Characler of accused—Measure of 

of an acousod 

fizinir tk ^ * y be taken into cousideration in 
mu!^f kL punishment, but there 

EMPRPM matter. QOBBN* 

vJl 1. 318 1897-191)1, 
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Aooased PerioD— continued. 

(116) — Fo«t)»/ut accused —Sentence. —Courts 
may take into coosidotaiion iho youth of the 
aooused in awarding fomeope NGA KYA 
MTIN V. QUEeN-EMPRl3SS. U B.R. 1892 — 
1896, Yol. i, 209. 

(117)—ippearin? toi'^iowt summons—Prac- 

—;lbsence of Nummons or compiaint.—If an 
accused appears volunlar'ly in order to answer 
a charge, the absence of Bumtnous. or the 
want of a oomplaiot antecedent to rbe issue of 
a summons, is immaterial. REO- SUDASB- 
VAPPA, Rat Uo. Cr. C. 8 , 

mS) —Doubt leading to aequi'tal must be 
fsosonable.—The doubt, which entitles an ac¬ 
cused person to an acquittal, is a reasooabla 
doubt and no other. QubkN-EmPRESS 
Daya, S.G. 221, Oudh. 

Btibios a public servant punishable as 
abettor—S m ABETMENT, L.B.R. 1993—1900, 
338. 

Evidence taken in absence ot — See AUS- 


Accused Person-continued. 

Statements made by witnesses before Iho 
investieatiiiR otlicer-RiKht of accused to call 
for and in^^pcct such >iHiemeois— Ste 

Pro. Code, I8y8, >-s if>i. i72, 537. 16 c. bii. 


note. 

Statements recorded by Magifitrato — Right 
of accused person to have copies of such ^\Ato- 
meats-Evidtneo Act, ss, 7», 

Pro. Code, 1899. I 6 i. ibi. ii.l, dU 400 

= 17 M.L J 471 = 3 M L.T. U = <’ Cr.L J. 346. 

See CaiM. Pro, Code. 1898. s. 107, 23 B. 
32. 

Omission of Magistrate to inform accused 
of bis right to be tried by 
GRIM. PRO. CODE. 1898. ss. IJO. Ul. 

A. 2 ia = A.W.N. 1905, :^58 = 2 A L J. 

Cr.L J. 809. 

See GRIM, PRO. CODE. 1898. ss. 195 and 
477- S.C. 303, Oudb. 

See CBIM. Pro. CODE. 1B98, a. 202, 14 0. 


CONDtNO OFFENDER, 21 P.R. 188-3. Cr. ^ 

Sre U P. ACT I OF 1900.8.88. 9 0 0.29= i 
3 Cr. L.J. 205. ' 

Appeal by accused in jail and by those not \ 
in jail —See APPEAL—GENERAL, 2 Weir 467. ' 

Change of place of hearing of appeal—Notice 1 
to—or bis pleader—See APPEAL—GENERAL, 

7 P.R. 1891. Cr. 

Right of accused person to know the exact 
value of the charge brought against him See 
CHARQB—EXPLANATION OF CHAROB, llC. 
106. 

Accused’s privilege of reoalling prosecution 
witnesses— See CrIM- PRO- CODE, 1898* ss- 35, 
266. 14 Ct. L.J. 388 = 20 Ind- Gas. 212-6 Bur. 

L T. 67. 

See CriM. PRO. CODE, 1898. ss. 94. 96, 342. 
86 P.R. 1914, Cr. 

See CRIM Pro. Code, 1898. ss. 106. 226. 
364. 7 M.L.T- 101. 

Whether a person frem whom security has 
been demanded is an accused person See 
OrIM. Pro. Code, 1898 S". 107. 119, 437. 153 
P.L.R. 1911 = 6 P.R. 1911 Cr. = 10Ind. Cas. 
178-l2Cr.L.J. 232 = 30 P.W.R. 191L 

See GRIM. PRO. CODE. 1899, sa. 110. 119, 
437. 20 P.L.R. 1904. 

Person proceeded against under a. llO, Grim. 
Pro. Code—See GRIM. PRO. CODE. 1898, 
as. r23. 310, 25 A. 375 -A.W.N. 1909, 79. 

See CRIM. PRO. CODE, 1898. sa. 133. 342, 
488, 9 O.W.N.983 = 2 O.L-J. 149. 

' Accused person,' who is—See CRIM. PRO. 
Code, 1898, ss. 145. 526. 10 A. UJ. 27-13 
Ot.L.J. 45-2 = 16 Ind. Oaa. 84 = 34 A. 533. 

Aooused’s disobedienoe to Police Oflloer s 
reqaisltion to appear—See OBIM. PRO. CODE, 
1698, B. 160. 4 Bom. £j. R. 644. 


Right of accused to reserve cross-examina¬ 
tion of prosecution PRO 

leave to rcserve-Revision-See Grim IKO. 

CODE. 1898. 3 . 208, sub a. (2). 14 M.L.i. odd. 
Remand of accused to jail without examm- 

ipg witness-See CRIM PRO. 

ss -208, 252 and 344. 6 M- 63 = 2 Weir 409 = 2 

Weir. 577 = 2 Weir 666. 

Fined by the Magistrate without notice or 
summons and proceedings recorded 
to trial, validity CUlM PR 0 _ CODE, 

1998 , 89 . 243 . 26 2 . 263 . 5o5. 15 M 83-2 Weir 
326 = 2 Weir 729. 

Right of accused to cross-examine prose- 
cution witnesses after charge 
of Magistrate-See CBIM. PRO. CODE. 1898. 
s. 250, 11 P-R- 191^ <Cr.). 

See CRIM. PBO. CODE. 1898. s. 256. U.B.R. 
1597—1901, Vol. T. p. 74. 

Examiuation M the accused, whether 
when DO evidence has been recorded, and whe 

Iber can be in tbo nature oS 
—See Grim. PRO. Code. 1898. rb. 271 (2). 
342 (1), 439. 494. 6 M.L T. 216. 

See GRIM. PRO. CODE. 1898. ss. 287. 289, 
342. I O C. 86 . 

Right of accused to cross-examine witnesses 

before commitment and 

pleader-Sre GRIM- PRO- CODE, 1998. ss. 280, 

342, 21 C. 642. 

Examination of accused at 
See CBIM. PRO. CODE. 1998. s. 299. S-C. 95. 

Oudb. 

Bight of accused to examine as witnees any 
person in Court and use as iggg' 

ment in Court-See GRIM- PRO. CODE, 1898. 

8.291,16 0.610. 

Deaf and dumb accused unable to nnder- 
Btand proceedings- See CBIM. PBO. CODE. 
1898, a. 341, 9 C-P.L.B 88 Or. 


6 
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Accused Person—continued. 


' Accneed Person—conitnacd. 


SreCRIM. PUO. CODE. 1698. s. 341. 3 Bom. 
L.U, o71. 

Object of exdniiii:<tion of accused — Sec 
CKiM. Pito. CODE, 1898. 8. 3J2, 9 B-'in. L.R. 
3ft6 = 5 Cr. L.J. 332. 

Examination of—S^e Grim. Pro. Code 
1S99, 9. 34-2, L.B.R. Ib72—1&9-2. 320. 

Ill health of—High Court’s power lo dispense 
with the attendance of—See GRIM. PRO. CODE i 
1699, s. 353. 14 Bom. L. R, 23() = 15Ind. Cas! ' 
96=13 Cr L.J. 461 = 1 Bom. Cr. C 111. 

Right of accused to refuse to disclose wit¬ 
nesses to beexatniued by him in Sessions Court 
—Sec Ckia[. Pro. Code. ih98. .s. 364 . ii a. 
242 = A.W N. 1892. 83. 

Exammatinn of accu«td before a MaBis.irate 
-Admissibility in Court of See»ioiis—See 
GRiii. FRO. Code, lays, s. 3Gl. 8 M.H G I 
App 4. 


Court—E/!ect—Accused prejudiced — fte-trial 
by another Scsspodj^C ourt ordered —See CROSS- 
I examination. 41 C. 299 = 15 Cr.LJ. 596= 

I 26 Ind. Gas, 348. 

5fc De.\f and Dumb Person, 27 0 368 
= 4C.W,N. 421. 

Defended by Counsel making defamatory 
statements about a witness—See DEFAMA¬ 
TION, 15 M. 414 = 1 Weir 588 = 2 M.L.J. 142. 

Statements by—See EVIDENCE —GENERAL. 
2N.W.P. 336. 

Deposition of — Admissibility in evidence 
against him in 8ubs<qucut proceedings, condi¬ 
tion of—See Evidence-ADJ iissiBiLiTV op 

EVIDENCE. 11 G. 689. 

Record in the presence of the —See EVI- 

Dying Declaration, 8 c. 211 = 

10 C.L.R. 11, 


Right to examine accused —Nature of such 
examioatioa —See Crim. Pro Code IHOft' 

r r^’V 323 = 11 Ii.d-Cas 667 = 13 


I 

1 


Refusing 
Code, i89h, 
R, 199. 


to sign rccot.J—See Crim. Pro. 
8 - 364 (2 . 4 Gr.L.J. 205 = 3 L.B. 


I 


See Evidence act, 1872, s. 132. 23 B. 213. 
Sec False charge, 6 C. 496 = 7 C.L.R. 

Judge’s notes of evidence and proceedings- 
K'gbt of accused—See HIGH COURT, JURIS¬ 
DICTION OF—Revisional powers of high 
Court, i m.h.c. 138 


Legah'y of frying accused twica on same 
1^.0.R. ~ 5 Cf.L J* 41*2. 

N.^iSuu'loe ^ 

™ 1^08. ss. 439. 464. 

4C6, A.W.N. 1900, 47. 

2 Weir??''' 'OSB. ss. 464. 4GG. 

47afweU^°’ ^66. 

583.“" ^"^O. 2 Weir 

Crime committed while RuSering from tern- 
porary i.i8,anuy-Se„- Crim. Pro. CODE IsS 

SB. 470, 471 (1 aud 2), 2 Weir 58 J. 

Prosecution against one of two accu<ii.A 
withdrawn-Such accused if competent witness 

693 = 26 Ind. Cas. 141 *^13 = 15 Cr.LJ. 

Gr.L.J. 584 = 15 Ind. Cas. 1000 = 5 Bur^L.T. 137 ^ 
upon S°'defenca! Thothe? “cS** h° 

tu, ne«fdaAS°al b'“S„“, 


pce Jl^bANITV, 2 C. 356, 

Entitled to benefit of doubt—See INTENTION, 
! L.B.R. 1897-1901. Vol. I. 316. 

j See Irregularity. I6 C.P.L.r. 9. 

, Voluntary statement by—Statement of wit- 
uess under compulsion — Distinction — See 

! 17 C.W.N. 

I 100=18 Ind. Cas. 600 = 40 0. 

Re-callmg of warrant after acquittal of co- 
accu.'ed—Jurisdiction of District Magistrate to 

on same material,-S« 
PpAL CODE, ss. 34. 107. 18 O.W-N. 580 = 16 
Cr. L J. 402-41 C. 754 = 23 Ird. Cas. 1002. 

years-Duiy of Magistrale-Sea 
PENAL CODE, s. 83. 27 0. 133. 

Examinition of accuse! before completion 

Legality-See PENAL 
Cr.LJ. 436 = 

24 Ind. Cas. 172. 

Explanation consistent with iunocenoe of 

prosecution-See PENAL 

R°?qi'd V®®’ ^ Cr. = 139 P.L. 

R. 1914-16 Gr.L.J. 344 = 23 Ind. Cas. 696. 

sxatninatioo of, before prosecution 

-n,u» «®r o accused can set up 

dence prosecution evi- 

to fill up-Rjghl of 

o? f;».% deficiency-icase 

exolanati defence—Opportunity of 

^ 399 40? P®NAL CODE, 

L T ^93 = 41 0. 360=16 Or. 

L.J. 386 = 23 Ind. Cas. 986. 
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AccQBed Pcrsoo—coHc/udfd. 

Cross-examioation of accused, with a view to 
induce him to iocrimiuato himself - Legaliiy 
See TENALCOOE, ss. 464. 465. 4G7. 17 C.W.N. 

351 * IS Ind. Cas. 881« 14 Cr, L.J. 129. 

Accused adopting false line of defence - Doubt 

as to offenco“Coriviction--Legaliiy—S»c RAl'K, 

12 Cr L.J. 534 = 12 Ind. Cas. 848 = 4 Bur. L.T. 
136. 

See REMAND. 11 M. 98 = 2 Weir 142. 

Accused's right to be resiorod to property on 
acquittal—See RESTORATION OF PROPERTY. 

27 A. 415 = A.W,N, 1906. 19 = 2 A.L.J. 04 = 2 
Cr. L.J. 24. 

See SECURITY FOB GOOD REH4\TOUU. 97 
C. 656, 6 O.C. 202. 

Whether porFoo required to furnibh security 
is—See SECURITY TO KEEP THE PEACE- 
EVIDENCE AND PROCEDURE, 9 A 452 = A.W. 
N. 1887, 111. 

Good character of tbs accused—Mitigation of 
punisbment— See SENTENCE—f»ENERAL. l6 

C. 

See Sessions judge, jurisdiction of. i 
M H.C. 4. 

Failure by accused to etll material witreare^ 
if unfavourable to accu«cd—See WITNESS — 
examination of AYITNESSBS, 8 C. 121. 

S'C WITNESS—RXA.MIN.ATION OF WITNES¬ 
SES, 20 C. 469. 

See WITNESS —Miscellaneous C.ysKS. 
2N.W.P. 49. 

Acknowledgmeot 

Stamp duty on mere— See ACT 
43 P.B 1867, Cr. 

Refusal to delivor a receipt--Mooev sent by 
money-order—AckDOwledgmentaigoed—Second 
receipt refused—Whether person refusing guilty 
—See ACT 11 OF 1899. 9.65, 9 A.L.J. 97 = 13 
Or. L.J. 122-13 Ind. Cas. 778 = 34 A. 192. 


X OF 1862. 


art. 1. 10 C P. 


Acknowledgment of Debt- 
See ACT I OF 1879. sch. I. 

L. R. 7 Cr. 

Acquieaceooe. 

Acquiesemee of accused will not cure irregu¬ 
larity .— Mere acquiescence on the part of the 
accused in an irregularity committed by the 
Court will not cure the delect. If criminal 
proceedings are BUbplantially bad, they are not 
cured by any waiver or consent of the accused. 
Emperor v. Kasim, 13 C.P L R. 66. 

Substantial by defective criminal proceedings 
cannot be cured by accused’s waiver— See. ACCU¬ 
SED PERSON, 2 0. 23, 6 0. 96,12 O.W.N. 140. 

Order of demolition—Acceptance of rates in 
reepeot of the premises pending negotiation, if 
See BEN. ACT III OF 1899. s. 449. 14 0-W.N. 
919 = 6lod. Oas. 800= 11 Cr.L.J. 406 = 37 0. 
888 . 

Ao^oltUlon of Land for Pablic Purposea. 

8m act VI OF 1867. 


Acquittal- 

See APPEAL—APPEAL FROM AClJUITTAL. 

See AUTR!:F01S ACOUIT. PLE^ OF. 

Sec COMPLAINT. 

See CRIM. PRO. CoUK. 1898, s. 403, 

See Ri'.visiON. 

( 1 )_ Disch'rroe. wh'/hfr dinounis fn (tegniKal 

—Crim. Pro Code {1861). s. 260 .-A ai'<-b irge 
under 9 . 250, Crim. Pro. Codo. 1S61. <1of^ not 
amount to an acquittal. t.jU|.;KN v. Hi it PER- 
SHAD, 4 N.W.P- 23. 

( 21 —Discft.iroe udifCier nniounls to acqutilnl— 
Crim. Pro. Code (l«9Hl. ss. 959. 4U3. - H'R 
order of oifcbarge under s. 2.59 is n >t, an 
arquitlal under s. lO.l and has m l the t llod of 
an acquittal. CHINNATIIamli o 

S-\LL\GURUSAW.MY CllETTV, 28 M. 3l0 = 2 
I Weir 325-A = 2 Cr L J 758. 

ncQHxHot bars «J fresh Irial-Crim- 
: Pro. Co-ie. 11860. .« 250. 255-Under s. 2.-.0 

Cnai l»fO. Code. tbc men o[ a 

I person accusi‘d cf an ofiwtjce. after bn exHinina 
i tioo bv tbe M.igistrue. but bofotc ihe prepanv 

tiou of the cban: 0 , woutd tv t cna le i be 
* to p»ca<l a!jv provjoij** acquittal. \i Ui$n 
' nroccedings be taken against him (or tbe same 
crime on oiber evidence before the same 
authority. In order tn piead ouheioxs n:quU 

successfully, lb.- accu.-ed must have been ouce 

before formally put on bis trial altur tuc charge 
hpd been legally dr»wn up. and 
.acquitted under s. 2.5.5. Cr.m 
Criminal Circular no loyy of 3801 . iW. 

R, Cr Letters lO. 

u) _ When previous acfftiiUctl bafS subsequent 

trial--Acqn^ttnl on previous chnrgtu bars subse- 
quent trial for diffcunt 

s 15 —Per Stuart. C. J.-Whore n person 
charged with the oOence of criminal trespass m 
having taken h o i to an nnder-tn tl r nsoncr m 
a havalat against the orders of the ofticec guard¬ 
ing it was .acquitted, h-ld tba* a subsequen 
trial for an ofl»fT.co under s. 45. Prisons Act, was 
not barred. EMPRESS OF INDL*. v. LaLAI. 
2 A. 301. 

l6)—AcquiUnl. effect of-Acquittal '>» 
of cou'-viracy under s. 121-A. Penal Code (Act 
XLV of I8m)-Stihsequent trial of others on 
identical charge-Emaence m latter trial of 
what acquitted ‘prisoner had said or 7 

admissible—n would Fe a dangerous principle 

to adopt to regard a verdict of not guiUy as not 
fully e'stablishing the innocence of the person 
to Jhom it relates. (2 K.B. 339 . BWied 
One I was charged with conspiracy to wap 
war against the King under s 

and acquitted. In a eubsequeot trial of others 
on an identical charge, it was held that what 
be said or did cannot be admitted m 
“t such trial in view of bis 
EMPEROR V. NONI GOP^L ' ' 

N 646 = 11 Ind. Cas. 380 = 12 Or- L J. 396. 


(6)-Crim. Pro. Code (1898). s. 403-PrfW^ 
acQuittal when does not bar subsequent <»;»“*• 
The acquittal of the accused for preparation to 
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Acquittal— continuci, 

comiwit diicoity h tjo bar to a subsequent trial 
on the same file's fr.r collecting rauu and arms 
to xvago War agaiost the Krng. under s -tOt M), 
Pnm I’ro. Code. SiNH.WVv. CROW.V. I LB. 
R- ^40, 

Pro. Code (1808). s. 408 (I) —Mo 
compl n:l - Order of aequiWyl Jf fresh com- 
p'ni'tt barred —A soldier from Burma (com- 
plaitiani) sent an iotimatioii to the District 
Mi^tsrrate that be had aotbnns-'d bis brother 
to file a complaint against tbe accused for entic- 
mg away bis wife When tbo ca>c came on for 
hearing, it appeared that the brother bad no 
such authority and the M.igistratc aenuitt 'd 
the accused. The complain.»nt then Ul-'l a 
complaint personally, Hell.lhM the previous 
acquittal was do bar to the trial of tbo present 
complaint, inasmuch as the finding ol the 
Magistrate amounted to this, that there was 
DO complaint before him. U.mkimjd-din v 
K iNO-EMPEitoR, 6 A.L.J. 262=31 A. 317 = 9 

tr L.J. 526 = 2 lod. Caa- 2l9. (9 A. 131. K B 
li.). 


Acquittal— continued. 

by the Local Cioveroment under s. 417 of the 
C^de. QUBBN-EMniESS 7. A. HAUNG L.B 
R. 1893—1900. 126. (15 B. 349, F.) 

[m^linisxon—Pennl Code. s. 447-Criw. 
Pro. Cone ilSU-S,. ss.438. 439.-Where no appeal 
hasbeeu preferred to tbo Goverument. it is very 
rarely correct to interfere, on revision with 
an acquittal. MUNSHI v. CROWN 13 P W R 

1908 = 5 Cr. L.J. 438.' 
(Id r. R. 190.,. Cr. Oi-errufed ; id P.R. igoG, 

L*c. H } 

f 14)—Order of ncquiltal based on incorrect 
vi -10 of laio —Revision—When an acquittal 
proceeds on a mist,ken view of the law the 
High Court can imerfete in revision. The 
cimpUinant agreed to receive money which 
the accused charged with criminal misappro- 
pnatinn. promised to pay in three days. The 
Magistrate thereupon acquitted the accused. 
i,7!«'m.^‘ ihe acquittal w« illegal. MUSSAM- 
U.<T Nanhi Baku v. Uhunde, 6 A.L.J. 7S8. 


(8) AequHtal of someof the accused~Revival 
Of proieedings againsloVurs. validxluof.— Whoxo 
only some of the persons charged wuh bavioe 
committed an ofl.mce were sent up for trial and 

•'‘PP’'C'Vtiun to issue process 
aga n»t the other persons charged was refused 
by iho magistrate, ou the ground that the case 
against them was falsa, he/d that, until this 

m ‘ persons could be made. Kedar 

711^14 '’o Manji, 7 C.WN. 

qj ’ '^•'V.N. 491. F.) (P 

f0)~Appellate Court hearing appeal aaainst 
orqxvtial.-^ipXoe which Thould gutdr^n 
appellate Court hearing an appeal^ ajiainat 
an acquittal indicated. QUEEN EMPRpJJ f 
MaukqBaw.L.B.R 1893-1900,42 

Cmr( 0/order o/ac I 

priSHiiifS' 

(It)—Rcuiston 6v Chief rnvi j ■ 

uc9tti//a/,_The Chief Court^w ^/« 

interfere with an acn.,in«t • ' * i 

RightlPapZai ~ 
Pro. Code. (Iflegj.ss 4l7iM 

ordinarily does not interfere 
acquittal in the exercise of its revUio” 


tltij-High CoMrf — Pcoiston—^eguiffa/— 
°''°P’'^^‘“^^’'e^Crx}n Pro.Coae (1699). 

the. High Court does not 
I ordinarily mterlore with orders of acquittal in 

bo expected that it 
would hesitate to do so, whore the acquittal is 
based, not upon an appreciation of doubtful 
evidence, but upon a inaoife.st error in law sp. 

judgment. It is not 
open to the Courts to question the discretion 

I in them by law. 

Rush ^MUNICIPALITY v. Mag^anlad 

KUSHald.vs. 9 Bom. L.R. 1S6 = S Cr L.J. 

I power io remedu unproper 

p7n Cause of S. 439. Crim. 

thfl HioK* contriiua nothing to prevent 

' rem-dying improper 

I iinHap th- ° exercise of their jurisdiction 
I ® For instance, they may 

nahbAN Raz.v Khan v. mir Ma^HHAni 

Husain. S.C. 191. Oudh. i^I'SHHadi 

appeal io Sessions Cour<— 
fcr lelZ retrial^Proper tribunal 

s. 439^—W?ih‘* Fro. Code (1889), 

a Macistrat ^ "Morenea to a person convicted by 

by the Court of Ses- 
reversed acquittal being 

order of s. 439. the 

the r» t.-iai Court must be one directing 

order ha 1°^ '“a® proceedings wherein the final 
sious n! ,,^*? be bad. and the See¬ 
the re trial °f 18 the proper tribunal for 

of eaaa^^^ •^.^•^°“PP^^^ o^ber Court 

«r,iP^ ? as the High Court might 

EMPnpre'^ the appeal. QUEBN- 

EMPRESSv. BalWaNT, 9 A 134 P B =A 

W.N. 1886. 322. » 13«. r.B.=A. 

ordl? -M Judge to set aside an 

s 4?7Fro. Code (1898). 
without ftn» accused person is acquitted 

Besses bS 

g produced (or the defenoei the 
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AoqaUtal— continued. 

SessioDB Judge is not oompetont to set aside the 
order ol acquittil. SaYID KhaN v. KING- 
EUPEEIOR, 1 A L J. 415. 

(19)_Po,/,jro/ District Magistrate to set aside 
acquittal. —The power of setting aside an order 
of eoquittal is not conferred on District Migis- 
trates by the Upper Burma Criminal Justice 
RecuUtioo. QUKEN EMPKESS v. Nil ^ < HIS. 

U B R, 1892-1896, Yol. I. H. [«•• I'^Cr. L. 

J. 383 = 11 lod Ci9. 'ii7 = U.B.R. lUiO, Vol.I, 
p. 701. 

(20) —ifrtoisfrflffl to explain circumstaucfs 
under which confessing prisoner was acq’iitted. 
Where a confessing prisoner was acquaied. the 
officer acquitting him should bo called upon to 
6xp1aio uodoc wb'it circucB'^*}tnc©3 bo acquitied 
the prisoner ior the informatioQ of tho Court. 

1 W.R. Cr. Letters. 2 

(21) —Grounds 0 / to be reported 

to ,'}igh Court in n<xs(sof by Jury, — 

Case where Sessions Judges and Judiojal 
OoQioiisstoDeTs wero diteoted to eot<*r, in ihe 
Golucnn of “Rem'irks** of Sessions Staletnenl 
No. 3, whether, io oases of acquittal by a Jury, 
the verdicts have tboir approval, and. if thoy 
have, or where the trial has becu with Asses- 
aore,'* whether the committing ofRcers hid good 
grouods for making the commiiniont, a special 
report of the circumstances beiog nude in any 
case which appears t<>call for particular notice. 
OaiMlNAL OIRCULnU No, 2 OF 1S6U, 1 1 W R 
Cr. Cir, 1. 

(22»—4cguiffai 0 /on^ o/ d number of nreused 
the rest of whom have net appealed ^Procedure. 
—If an appellate Court acquits an a:cu3ed 
person on a question of fact on ground^ oommoo 
to the appellant and other accused persons who 
have not appealed, the Chief Court should acquit 
the latter on its revision side. CROWN v. 
ACBHUR Singh, 6 P.R. 1867. Cr,; Lal Khan 
?• KUBBBM KHAN. 71 P.R. 1866. Cr 

(< 23 )»Oy an acetised person on the ground of 
ineanify, proredure in case of ^—The finding of 
a Court should state specially whether the 
accused committed the act charged or not, if 
he be acquitted on the ground that, at the time 
at which he was charged to have committed the 
oSsnoe, he was, by reason of unsouodness of 
mind, incapable of knowing the nature of the 
act charged, or that he was doing what was 
wrong or contrary to law. CRIMINAL 
OULABNo. 22* lOth DECEMBER 1864, 1 IH -R* 
Cr, Gip.8. 

{24)-Cnm. Pro. Code (1990), s. 495 —O^cer 

appointed to conduct prosecution— “Withdrawal 

ej case by Police Inspector not spedfi'-aUv per- 

mitf.d (0 co>idu€{ the prQsetution~Acqv.\tial of 

accused—IKejaJUj/.—Criminal Couris have no 
jarUdiotioD to acquit accused persona, on a 
motion for withdrawal of the case by a Police 
Inspeotor, who is not specifically permitted to 
ooQduot the proseontion under a. 495, Onni. 
rw. Code. OHOOEAMADA GOONDAN 
BaIiambdba Goundan, i Ind. Caa. 182. 

See Abetment, 71 P.R. 1866, Or. 


Acquittal—coH/i»iMcd. 

High Court when will interfere in reviHion 
with an order of ncquttt;»l —Sfc ACT IX OE 
1S90. S9. 3. cl. {II, 122 . 138, (19141 M.W.N. 124 
= 15 Cr. L.J. ■2’r,= i:i Ind. Cas. 177. 

C)rder of—RGvi-%ion— Ser lllON. ACT TU OK 
1899. ss. 3. els. 35. 361. UG (I)'5). 419. 17 C. W. 
N. 1‘250= 14 Cr. L.J. 511 = 20 Ind. Cas. 991. 

SfC HOM ACT III OK 18H3, ss. 308. 309, 
342. 4 Botii. L.R 575. 

s-e A1*1*E.\L-AI‘KK^H rUOM ACOOITTA!,, 

29 P.R 18S5 Cr.. lO P R. l-^O? Cr 

See G0MIT>4INT — niSMISSMi OK KOM- 
IMAINT. 5 C L R 359. 7 M. 356 = 2 Weir. 309, 

See Compounding oiT-'KNCE. L H.R. iso.J 
— I'jOC. 240. 

Effect of—S^e CONSI'IU.XCY, 16 C.W.N. 
1105= 16 Ind. Cas. 257. 

Loaality of order ofarquitt.tl where accused 
not diroctfd to appear at all—S t CuIM. PRO. 
CODE. l'<98. ss. 107, 112, 117. llfl. 119. 145, 
253. 403.495. 36 M. 315=14iJr. L.J. 559 = 21 
Ind. Cas. 159. 

Summons ose tried as warrant case—Dis¬ 
charge of accused, effect of-^See CUIM. I'RO. 
CODE 1898, «s. 245. 253, 437, 6 lod. Cas. 386 
= 8 M.L.T. 78= ll Cr. L J. 360. 

Order of acquitUl cn account of complain¬ 
ant's aO'*eoce. passed on a date not fixed for 
hearing of the case —Effect —See CRIM. PRO. 
CODE. 1898. P. 247, 13 C.W.N. 1180. 

Summons c.aso—Non-appearance of com¬ 
plainant on date fired forarpumciit and censo- 
nuent acqnittat of accused if proper—c9ec CRIM. 
PRO. Code. 1898, a. 247. and Cb. XX. 18 C. 
W-N. 584 = 15 Or. L.J. 163 = 22 Ind. Cas. 739. 

Complaint by servant ort behalf of master 
— Acquittal on death of compUinant—Com- 
olaini of sams offence by another torvaot—I're- 
vious acquittal if bar to Magistrates taking 
c«eniz 4 nre of second complamt-Sce CRIM. 
Pro Code, 1898. ss. 247, 203 —is C.W.N. 
1211 = 15 Cr. L.J. 726 = 36 Ind. Cas. 174. 

Acquittal of accused under a. 247. Crim. 
Pro Code, procured by bis own trick—Whether 
a revision or apoeal lies against the acquittal— 
Admission of additional evidence in appeals- 
Powers of Court—Grounds for setting aside 
order of acquittal—English and Indian Law— 

CRIM PRO. CODE. 1898 , 88 . 2 4 7 . 40 3 , 417. 
fas 43“ 26M.L.J. 160 = 1914 M.W.N. 278 
il5 Cr L.J. 236 = 23 Ind. Cas. 188. 

Reportof proceas-server-Proaecution institut¬ 
ed b? District Judge nn ^“ch report-Acquittal 

of accused— Process server-Liability to pay 

compens^lion^Sre GRIM- P®0. COD • 

- o*!n P R 1910. Cr*=*8 lod. Css,,382 11 

or L:J 634 = 195 P.L.B. 1910. 

0.258, 11 C.L.J. 113' 
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Acquittal 

S'tciuR a^ide of acquittal id revision on 
applicitioD of cjiDplaiuant—Powers of High 
Cour6-5ce Grim. Pno. Code (1898), ss. 258 
417. lag, 19 c W.N. 181. 

Or.lor of acquittal set aside by High Court 
IQ rev'sion oa merits, on the application of the 
complainaut—SeeCui.M. Pro. CODE. 1893. ss. 
258. 439. IS C.W.N. 1244 = 15 Cr. L j. 722 = 20 
Ind Cas. 170. 

Power of H'gb Court to set aside order of— 
See GRIM. Pro. Code, 1S98. s^. 260.439. 13 
Cr. L.J.77I = l7 In-l Cas. 403. 

Upon the result of local iospection and with¬ 
out taking oral evidence—Order of, if may be 

® Crim. Pro. code 

1898. ss. 2G3. 417. 16 C.W.N, 9S1 = .39C 931 = 
17 Ind. Gas. 71 = 13 Cr LJ 759. 

39. 287. 289. 

Ot4, i U.O, oO. 

Fighting in the course of which a person 
was killed—Accused charged under s. 325 I P 
O—Compounding of the offence by tho’rela- 
p° doccased-Order of Lquittal- 
Logality -Revision—Re-trial—See Crim Pro 
CODE 1808 .. .115 Cl,. 413 (5?. ? sTk lod 
— 15 Or. L.J. 553 = 24 Ind. Cas. 961. 

Acquittal oD chsrge of murder if bu to trial 
on charge of culpable homioide—Acquittal on 

Ind. Cas. 340 = 41 C. 1072. 460-24 

Power ol appellate Court-Altering finding 
Pnn conviction—Sec Crim^ 

Appeal not preferred bv Govornment from 

Interference with an <irdf.r- «r d • - 


Acquittal-conc/udei. 

A.f“N‘'l8Sl. uT 

Accuged*.'? UiJuro to oxercise righto{ appeal 
—High Coupfs power to acquit—See Crim. 
Pro. CODli, 1893, s. 550,14 P.W.R. 1909 Cr* 

Effect acquittal of omiesion to prepare 
DiscH\RGE of ACCUSED, 3 A. 

See Discharge of accused 5 mhc 

App. 2 . 3 P.R. 1874, Cr, 

Previous-Bat to trial—See JOINDER OF 
CHARGE.S-GENERAL. 12 Bom. L.R. 226. 

Acquittal by District Magistrate - See 

MAGisTRaTE. Jurisdiction of—Commit- 
MENT TO Sessions Court. 2 N.w.P. 132 . 

^ ^®®'^22 = 8 P.W.R. 

Re-calling of warrant after acquittal of co- 
accused—Jurisdiction of District Magistrate to 

0" 9amo materials—See 
PENAL CODE. ss. 34. 107. 18 C.W.N. 580 = 15 

CR. L.J. 402 = 41 0.751 = 23 Ind. Cas. 1002. 

Erroneous interpretation of law—AcquitUl- 
i PENAL CODE, 

3S9 = ;BurtV26S^^ = 

infexrrfrr' 

ss- 318. 302, 26 P.W.R. 1913 Cr =‘’0 
Ind. Cas. 1005 =14 Cr.L.J. 526. 

of Uvo acquittal on one 

PENAr Pnnp convlction-S« 

41C 350 ??P 498 = 

I C. 350 = 15 Or. L J. 385 = 23 Ind, Cas. 985. 

c. w.'n. 

Police-Report falsify- 
L.J. 500-221 P.L.R. 1911 = 12 Ind. Cas. 220. 

“ 0 ° V. B. B. 

to property 

415-A w Property. 27 A. 

L jT 24 ^^ = 2 A.L.J. 64=2 Cr. 


k‘s» s "S»KSS: 

Ass!s: 5 ftr-?K 

591 = 25 Ind. Cas®= Cr. L.J. 

Of accused, when illeeal — c « 

PRO. CODE, 1898. s. 495. 4 Ifd. 


On a charge under s. 211 I P G—fiiihse 
quent aanotioo for periurv bt Vt, -C'-Subse- 
trate under s. 193 I P r \thejnme Magis- 

C.™ov ABO 

See SUMMARY TRIAL, 1 L. B. R. 9. 
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Acts. 

1 . —iMi’BBIAI, ACTS. 

2. —BENQAIi ACTS. 

3. —Bombay acts. I 

4. —BURMA ACTS. 

5—CENTRAL Provinces acts. 

6. —Madras acts. 

7. —PUNJ.AB ACTS. 

9.—United provinces acts. 

I,—Imperial Acts. 

Act n of 1839 (FioeB b; Hagiatrates). 

[REP. ACT XVII OF lS63j. 

See ACT XVIII OP 1850. 3 B.H.C. App 1. 

See ACT XXVI OF 1850. s. 7. Rat. Un. Or. 

C. 53*Cr. Rg. 7-1-2.1871. 

Act V of 1840 (Oaths). 

[REP. ACT X OF 1873.] 

See OATH. 

See SOLEMN AFFIRMATION. 

( 1 )—“OalA," meaning of^" Oath " means a 
solemn affirmation under Act V ol 1810, taken 
instead of an oath. 1 W. R. Or Letters. 13. 

Act X of 1841 (Indian Registration of Ships). 

[SHORT TITLE GIVEN. ACT XIV OP 1897. 
REP. IN PT. ACT XVI OP 1874. REP. IN PT. 
AND AM.—ACT XI OP 1850; ACT VII OF1891. 
AM . ACT V OF 1383. S. 38. DECLARED IN 
FORCE THROUGHOUT B. I- EXCEPT AS 
BEO.^RDS THE SCHEDULED DISTRICTS, ACT 
XV OF 1874. 8. 3.1 

Temporary addifioJW fo open vessels 
"Slrake”- leaning of the term— Rule of 
measurement made by the Marine Department in 
1 B 73 . _49 there is no express provision applicable 
to temporary additions to open vessels either in 
the Indian Acts XIX of 1838 or X of 1841. or 
in the Merchant Shipping Act of 1854, the rules 
ot measaremeot issued in 1373 by the Marine 
Department are ultra vires, so far as they require 
the measurement being taken from the top of 
a temporary addition to the upper strake. An 
additional struoture of a temporary obaraoter 
to the bulwarks, to be removed at the end of 
the voyage, does not oome within the meaning 
of "etrake,” which is a structural portion of the 
vessel, defined as a “ continuous line of plan¬ 
king or plates on a vessel’s side reaching from 
stem to stern.” Quben-EMPRBSS v. JAMU- 
DIN valad Mahomed. 14 B. 170 

Act XI of 1841 (Military Courts of Requests). 

[Rep. Act VIII of 1887.] 


ll)—Ss- 2 ond 17 — MUitary Court of Re¬ 
quests, jurisdiction of .—Act XI of 1811 does not 
confer jurisdiotion on a Military Court of 
Requests to entertain a suitagaiost the Oanton- 
ment Magistrate as representing the Govero- 


I.—Imperial 4c/s—continued. 

Act XI of 1841 (Military Courts of Requests) 

mont. It only provides for the trial of .ouils 
brought against persons subject to the Anicles 
of War and ag.viust settlers, eimp followers, and 
other persons, who may reside and carry on 
business in a Military bazaar, and who are 
subject to certain Tilil ilary rogul it ions, In this 
sense, the Government cannot be said to reside 
and to carry oil business in the l.t.intonmcot. 
•lODUR.VI v. CANTONMENT MAGISTRATE OP 
MORAR 1 N W P. 253. 

(•2)—S. 17—S'C No. 1. supra. 

Act XIV of 1843 (Inland Customs—Agra) 

[REP., ACT VIII OF 1875.J 

And Act XXXVI of mb—Possession of 
unlawluUy manufaclured salt —Rules of Ad¬ 
ministration Hoard. —Rule 32. of the Rules 
issued by the ruujah Beard of Administration, 
dated -IQlb May, 1851, (or the protection of the 
salt revenue, makes it an oflence to be m 
nossession of more than ono soer of unl.xwfully 
manufactured salt. CROWN v. VEL-AYAT, 9 P. 
R. 1872 Cr. 

Act XXIX of 1845 (Joint Zilla and Scsbions 
Judges). 

[REP., ACT X OF 1872.1 

g, ^—Appointment of Joint Judge—Tho 
consent of the Governor-General m Council 
rcouiced by Act XXIX of 1845 for the appoint- 
ment of a Joint Judge must be a previous 
consent. Tbc subsequent ratification of the 
appointment by the Governor-General in Council 
would not validate all intervening ]udicial acts 
of the Joint Judge appointed by 
Government. REG v, RAMA GOPAL, 1 C, 
107. [fi.. 9 B. 288. 10 B. 263, 6 Boro. L.R. 131.J 

Act I of 1848 (Legal Practitioners). 

[SHORT TITLE GIVEN. ACT XIV OF 1897. 

rep in PT-, Act XVI of 1871 ; act XII OF 
1876. REP. IN PT AND AM., ACT XII OF 1891. 
AM . ACT XX OF 1863. S. 4 REP. (LOCALLY). 
ACT XX OF 186.0 ; ACT XVIII OF 18/9, S. 42 
(INSERTED BY ACT IX OF V 

(IN BURMA), ACT XllI OF 18J8, S. 18. 
DECLARED IN FORCE THROUGHOUT THE 
PRESIDENCIES OF MADRAS AND BOMBAY. 
EXCEPT AS REGARDS THE SCHEDULED 
DISTUICTS, ACT XV OF 1874, SS. 4. 5.J 

See LEGAL PRACTITIONERS— PLEADER. 
7 B H.C.A.C. 102. 

Act XXof 1847 (Indian Copyright). 

[SHORT TITLE GIVEN, ACT XIV OF 1897 : 

REP IN PT.. ACT XVII OP 1862; ACT XIV OF 

1870- ACT IX OF 1871; ACT XVI OF 1874; ACT 

XII OP 1876 ; ACT I OF 1879. DECLARED IN 
FORCE THROUGHOUT BRITISH INDIA EX¬ 
CEPT AS REGARDS THE SCHEDULED DIS¬ 
TRICTS. ACT XV OF 1874. S. 3 IN UPPER 
BURMA (EXCEPT THE SHAN STATES), AC 

XIII OF 1898. S. 4.] 
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f-—Imperial cootinued. 

Act XX of 1847 (Indian Copyright) —cowcW. 

St.-£ ACT XXV OF 1867. 

Sec ST. 5 AN’DG ViC. C. 45. 

Ill —5s. 3 (Hid fi—EzpM»i( 7 in (7 entry from the 
caMinj-ie of brok$ kept in Bombiy—Jurizdiction 
of llu)h Court of Calcutta —B> s. 6 ol the Act, 
the only Court, havio? jurisdiction to deal with 
the Register of Ctpyright for the purpo^o of 
varying or ozpungiag an entry was the Supremo 
Court, in Calcutta. It bad. therefore, jurisdic¬ 
tion over the Book of Registry wherever it hap¬ 
pened to be kept.. By s. 9 of St. 24 and 25 Vic. 
Cap. 104, the High Court of Calcutta lock ovor 
all the powers of the Supreme Court, including 
the powers exercised nosolultly in respect of any 
copyright register. Held that the Calcutta High 
Court, therefore, has jurisdiction to order the 
eipuuging of an entry in the catalogue of books 
kept in Bombay uuders. ISof ActXXVof 1867. 
IBM.ML 6 in 8 HAIK BaDAL v. ALI BHOY 
Sakafali. 9 C.ff.N, 591 = 1 C.L.J, 278. 

12)— 8 . 6— See No 1, supra. 

Act XXI of 1848 (Wagers). 

[Rep. Act ix of I372j 
See Tazi Mandi CHITtis, 8 B.L.R, 4i2. 

Act I of 1849 (Offences Id Foreign States). 
[Hep.. Act XI of 1872]. 

(D—,4rrrs< m Bnlish territory by H H the 

unllor H. the Noam's 

fn L®" an arrest 

hv fh ‘emlory. Unless it is clearly alleged 
J/cM that the accused had been 

tho^iT India lor six months before 

not should 

not hn% r any case, he should 

not bo detained in custody without the orders 

obraicied under Act I of 1849 . 

XUB5“R[..TorTa'" QKARTEBBY Rb. 

JZip V 

accused, who has been living in a foreign terri- 

teJfifcor is apprehended iQ foreign 

territory and delivered to a British \r.r«:»A r 

ftaW. that the Magistrate was competenf to bold 

e'^qairy. but. before trial he 
flfoner o7thl n Deputy Commis- 

(^)~S. 3-See No. 2, supra. 

recorded b, the SeseioJ„Ve „f 7“ 

who tried the o.ee uoder e. 9®ot 4„t 1 ^ 1 * 8;™ 


I f.-^Itnperial M c^s—cootinued* 

Act I of 1849 'Offences In Foreign States) 

— concluded. 

it was held that there ought to be a new trial. 
High court Proceedings, loth Jan. 1870, 
5 M H C. App. 13. 

( 6 )—S. 9 —See No. 2. supra. 

Act XVIII of 1850 (Judicial Officers' Pro- 
tection). 

[SHORT TITLE GIVEN, ACT XIV OF 1897. 

declahkd in force throughout British 
India except as regards the sched¬ 
uled District act XV op 1874 , s. 3 ; in 

THE SOSTHAL PARGANNAS. RRO. Ill OP 
1872, s. 3. AS AMENDED HY REG, III OF 
1899 S. 3; IN THE ANGUL DISTRICT. REG. I 
OF 1894. S. 3 : IN THE CHITTAGONG HILL 
THaCT.S, REG. I OP 1900. S. 4 ; IN THE 
AraKAN HILL DISTRICT. ReO. IX OP 1874, 
s. 3 ; IN Upper Burma (except the Sh.aN 
States), act XIli of I89b. s 4 ; in certain 
TRACTS IN THE CHIN HiLLS. REO. V OP 
1890. s. 3: IN British B.aluchirtan, Reg. 

I OP 1890, B. 3.3 

(1)—Liabiiily o/ judicial oncers—“Jurisdic- 
twn, ’ scope o/.-Act XVIII of 1850. not only 
protects a Judicial Officer from suit^i for acts 
done or ordereii to be done by him in the die- 
oh»rgo of judicial duli9« within the limits of bis 
jurisdiction, although tboaut isdone malicious¬ 
ly, with gross and culpable irregularity and 
without believing, in good faith, that be had 
jurisdiction to do the act complained of, but 
also protects him from suit.a for acts done or 
ordered to be done in the discharge of judicial 
duties, without the limit.s of his jurisdiclioD, 
provided that he, at the time of doing the act 
or ordering it to be done, believed himself, in 
good faith, to have jurisdiction to do or order 
the act complained nf. The term “jurisdiction” 
means authority or power to act in a matter, 
and not authority or power to do an act in a 
particular manner. In the matter of warrantSi 
the protection aflorded by the section is not 
against suits for executing lawful warrants or 
orders, but against suit fur executing warrants 
or orders, not lawful, provided that such 
warrants or orders have beeu issued by a judi¬ 
cial officer in a matter within bis juritdiolion, 
mprely in a matter In which such 
juaioial officer has authority or power to issue 
the particular warrant. The term “jurisdic¬ 
tion should not be construed as meaning 
authority or power to issue the warrant in a 
partiouUr matter and in the particular manner 
in wb'ch It is issued. Teyen v. Ram LAL, J2 

‘890.32. (2 M.l.A 293. R.) 
[Dm., 10 M.L J. 232; R.. 69 P.W.R. 1908.] 

(2) - ifapwfrofe. acting in "good faith."—Suit 

afngisiraie for faUe imprx. 
Magistrate, who fails to act reason- 
ably, oarefolly ,aod ciroumspeotly,cannot be said 

believed himself to have 
jurisdiction within the meaning of Aot XVIU 

’ consequently he cannot olaini the 
ptoteotioQ of that Aot in »n motion brought 
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i.— Imperial 'continued. 

ActXYIlI of 18S0 {Judicial Officers'Protec- 
ixon) ^continued. 

against him in a Civil Court. Where an action | 
in trespass for daiua^^os was brought against a 
JIagistrate who had ordered the imprisonment 
of the plaintiQ under Reg, I of 1S74. while Ibo | 
plaintif! was not a domestic servant faUiiig ^ 
under the scope of the Regulation, while there 
was no crime imputed to him and while ho had i 
entered a defence of not guilty, held that the 
Magistrate bad not acted in good faith bcliev- j 
ing himself to have jurisdiction, but carelessly, ; 
precipitately and without caution, and that Act 
XVIII of 1860 did not protect him from liability. 
VITHOBA M4LHAIU V . ARTHUR KING COR- 

FIELD, 3 B.H.C, App. 1. 1 

\ 

{3)—Judicial O^tcers—Ptjjsoubona fide believ- 
edio be dangerouslj/tnsxne —Bona fide c/rfenfion 
6?/ public serva7it —LiabiIif?/.^Tfao Act is for 
the protection of judicial officers, acting judi* 
oially, and officers acting under their orders, 
and never for the protection of the Police 
or a Magistrate in tho exercise of Police 
duties. There is no law which authorises 
the Police or a Magistrate in the exercise of 
of Police duties, or an officer in command of a 
oantonmont, in consequence of a 6ona fide belief 
that a person is dangerous by reason of actual 
lunacy to put him into confinement, in order 
that be may be visited and examined by medi¬ 
cal officers, and to Ireep him in confinement, 
until such officers can feel themselves justified 
in reporting whether tho person is a dangerous 
lunatic or not; a /ortiori^ this cannot be done 
in tho case of a bona fide belief of danger fmm 
impending lunacy ; so that such officer would 
not be protected from liability in rospect of such 
acts. E D. SINCLAIR, V. L. P. D. BROUGH¬ 
TON, 9 C. 341=3 C.L.R. 183. P.C.=9 1. A. 
192 = 3 Shome L.R. 136=4 Sar. 387 = Rafiqne 
& Jackson's P. C. No. 69. 

(4) — Policy aftd scope of Act. —The protection 
aOorded to judicial officers rests on public policy. 
And though thereby a malicious Judge or 
Megistrato may bo given a protection designed 
not lor him, but for tho public interest, it docs 
cot follow that he can exercise his malice with 
impunity. His conduct can be investigated 
elsowhere and due punishment awarded. 
GIRJASHANKAR NARSIHAM v. GOX'ALJI 
OULADiiHAl, 7 Bom. L. R. 951. 

(5) —Local nuisance—Jurisdiction of Mngis- 
frafe.—A Magistrate is not warranted in 
convicting and imprisoning a person for 
disobeying an order, the legality of which 
was then properly under the consideration of an 
appellate Court. Req. v. DALSUEEAM 
HaeidhaI, 2 B H.C. 884. 

(6) —Bona fide discharge of duty by Judicial 
OfficerLiability of Secretary of State .— A 
Magistrate, acting bona fide, is not liable for 
anything done by him in the exercise of his 
duty, however wrong the Act may be. The 
LegUlatnret by Act XVIII o! 1850. while free¬ 
ing the agent, the person who actually commits 

7 


/. — Imperial Acts —continued. 

ActXVIll of 1850 (Judicial Officers’ Protec¬ 
tion)—cc>nfoi«ri/. 

tbo tort com pi.vi nod of, and who would bo Uiu 
pcrSiUi primvrilv rtfrom all responsi¬ 
bility, could not hive intiMidcd to Icavo ibo 
principil liable. Mo'l i LvL iliiosi’ v. Bih'Ri;* 
T \ RY OK Sr\TK riiu iNDi \ , 9 C W. N. 495 ^ 

1 C.L.J. 355. (I M. 311, I C. il. It I 

(7^ S) ——Onii j* 

Cfivi Pio. Code (ISGl). 55. (id, XVIII 

of 1860 docs not pr acet a Migi -u-Ui* ha:^ 

not acted with due c^rc and aucuU''‘n. Tho 
mere absence of viaUi /i</c.s is no d«*tc'ncc. A 
Magistrate cannet i'O said to have “m gor^d 
faith*’ believed lum.-olf to hue jurisdiction to 
do or order the act coiupl:i>ucd of, unless bo, 
in arriving at tbit belief, nctcd rcasotiubly, 
circumspecily, and carefully. A Magn-trato 
would uot be personally liable for an act 
done by him under a mi'ionstructioii or 
misinterpretation oi the law. if bis proceeding 
wore in other respects regular, and il the mis- 
construction or mi^ceprcsciuaiion were one 
which might have been put upon the law by 
reasonable man, acting with orciiuary care and 
Attention. But a Mugislrute is not protected 
by saying be misconstrued tbo law, unlcbs his 
proceedings have been in other respects regular, 
and tho view of the law taken by him is such 
as a reasonable and careful m\u might tako. 
[ExpL. 15W.R. 293; R., 16 W.K. 63. J When 
a Magistrato violates the plaio laoguago of tb© 
law and the very first principles of judicial in¬ 
quiry, bis proceedings presumably are charac¬ 
terised by want of care. TaraKNATII MOOKHO- 
p^DHYA V. Collector of Hoo<»hlv, 4 
B. L. R. A. C. 37 = 13 W. R. 13 ; COLLECTOR 
01^ HOOGHLY v. Tar •'KNA'rn MUIvHO- 
RADHYA,7 B.L.R.449 = 16 W. R. 63. 


(9)—Grim. Pro. Cede (l8Gl), 5S. 68, 212— 
Lia6ifup 0 / Magistrate.—la a suit for damages 
against a Magistrate who had ordered the search 
of the pUintifi’s house and detained plaintif! 
(woman) till sbo furnished bail, without any 
proof of the commission of any oflence by her 
held that neither Act XVIII of 1850 nor ss. 68, 
212 of the Crim. Pro. Code (18G1), protected 
the Miigisttate who had failed to act reason¬ 
ably, carefully and circumspectly in taking the 
steps complained of in the discharge of bis duty 
as a Magistrate, since such conduct W4g incon¬ 
sistent with good faith. VINAYAK DivAKau v. 
BAI ITCHA. 3 B.H.C-AX. 36 : {3 B.H.C, 
App. 1. F.) [Rm 12 A. 115, G Bom. L. R. 131, 
18 W. R. 13.1 


(10) Magistrate acting bona fide without 
jurisdiction Jurisdiction'^—Order for compen¬ 
sation to the accused—Warrant to bring com¬ 
plainant to hear judgment .—Where a Magistrate 
acts without jurisdiction in tbo bona fide belief 
that he has jurisdiction, he is protected by Act 
XVIII of 1860, and oo suit will lie. The act or 
issuing a warrant for tho arrest of the com¬ 
plainant to bear an order, which directed 
him to pay oompensation to the accused 
is not an act within the jurUdiotion of the 
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/.—Imperial /4cis—continued. 

ActXVlIl of 1850 (Judicial Officer^' Protec* 
lion]—concluded 

Magistrate within the meaoiog of that word, as 
used in Act XVUl of 1850. JlAHALlNGA AIYAR 
V, RAJAM AIYAR. 10 M.L J. 232, 

( 11 )— officer ynakinq bona fide 
mistake tn discharging dulit, Commanding 
Oflicer in a Cantonment is vested, witbio the 
cantonment, with all the police powers which a 
District Maeistrato can Live in bis district and 
any bona fide mistake committed by him io 
the performance of his duty is excusable in law* 
L, P. T). HrOUGHTOM V. R. D SIXCLXIK. 
S. C. 19. Oudh. 9 C. 311, P.C ] 

{V2]-^Nirgltgent und wrongful payment of 
money by a Judge ^Cnuse of action not disclosed 
—Locus Btandi,—A Judge knowingly pronounc* 
ing illegal orders is responsible to the State only, 
and cannot bo sued so long as be keeps witbio 
bis jurisdiction, though be may* in certain cases 
and by H p irticuiar procedure.bo bcH orimiDaily 
responsible. A contrary system wouli produce 
great inconvcuioocQ by allowing every losing 
party of whom there must be one in every suit, 
to bring an action acair^st the Judge, and the 
Judge m his turn, if unsuccessful, suing the 
other Judg- who had pronounced against him. 
MAUNG MVAT MiNv. MAUNG WaIK, L B. 
R. 1872—1892.83. 

ilZ)—Delay in (rial of i)ri$cners—Civil action 
Jot damages-^S. 22, Crinl. Pro Code (1861).— 

A Deputy Magistrate, who, without reasonable 
cause. deh>? proceeding with the trial of per¬ 
sons whom be keeps in jail, is liable, notwitb- * 
Btandiug the above Act, to an action io damages ' 
if the prisoners arc eventually acquitted. By 
3. 22, Grim Pro, Code (1861), a Magistrate 
may, by a written order, from time to time, 
adjourn an enquiry for a period not exceeding 
15 days. QUKBN v, Sahoo, 11 W.R Cr. 19, 

(14) —See Bail, 2 M.H.C, 396. 

( 15 ) -See Defamation, 4 p,w.R. 1910, Or. 

(10—8. 1—See ACT XI OF 1878, 8. 25, 8 
C. L* J. 75. 

(17)—S. 1—See GRIM. Pro, CODE, 1S98 
89.96, 105, 165, 13 C.W.N. 468 = 9 C.L J. i98 = 
36 C. 433 = 5 M L.T. 367. 


/.— Imperial Acts —cootiouei. 

Act XXI of 1850 (Caste DisabilitieB Removal) 

-^concluded, 

opium has been allowed to ripen, and which is 
expressly grown for the purpose of mixing with 
water to dnuk. is an iutnxicatiug drug,” 
Crown v Gunqa Ram, 9 P.R. 1870, Cr. 

(3l—S. 90 ' See No. 2, supra. 

Act XXVl of 1850 (Improvements in Towns). 

[RivP. IN PART, ACT XIV OF 1870. REP. (IN 
AGRA), Acr VI OF 1868, S. 5; (IN PUNJAB), 
ACT IV OK 1873 ; iIN BOMB\Y), BOM. ACT VI 
OF 1873; (IN Bengal, Eastern Bengal and 
ASSAM), BEN. ACT V OF 1876; (IN SINDH), 
Bom. act I OP 1879 ; (LOCALLY IN MADRAS), 
MAD. Act X OF 1865.] 

(U —Municipol Commissioner, if public ser¬ 
vant, —A Muuicipal Commissiouer, appointed 
under the above Act. is a public servant within 
the meaning of Reg Hof 18J7. 9 . 43 GREANE9 
V. BiiaGVANTulsi. 4B H.C.A.C.J 93. [Appr,, 
1 B. 6*28; D , 14 B. 2S6.J 

(2) —Municipal Chairman, if a public servant 

—Penal Cede, s. 174,—The Chairman of the 
Muuicipal CommissioD, appointed under Act 
XXVI of iS50, although a public Sdcvaot. is 
not legally compeieut as such to i.ssue an order 
for attcudauce before him. Heocr, disobolience 
to such an order is not an offence within s. (74, 
I.P C. Reg. V, PURUSIIOTAM VaLJI, 5 B H, 
C. Cr. 33. [fl., Ral. Ud Cr. C. 483.] 

(3) —fine by pound-keeper whether bars trial 
under this Act.—A fine levied by a pound-keeper 
is oot a puiiishment imposed on conviction for 
an offonce, and it is an error to bold that a 
petr^ou caunot be tried for an ofienoe under the 
above Act, because be Las paid a fine under 6. 6 
of Act llf of 1857. RRQ. V, DURGARAU 
Madhav Ram, 7 B H.C. Cr. S5. 

(4) —Order forbidding nuisance —Power of 
Magistrate, —A Magistrate, as the President of 
a Muuicipal Committee, has no power to issue 
an order forbidding as a uuisance, an act not 
included in the rules passed under Act XXVI 
of 1850, Government v. Sbam boondbr, 
1 Agra 34. Cr 


Act XXI of 1850 iCaste Disabilities Remova 

[BHORT title given, act XIV OF 189 
DECLARED IN FORCE-THROUQHOUT BRlTIf 
INDIA EXCEPT AS REGARDS THE SCHEDULE 
DISTRICTS, ACT XV OF 1874, S. 3* 

THE santhal Parganas, Reg. hi of 187 

S, 3, AS AMENDED BY REQ. Ill OP 1899 8 
IN THE ARAKAN MILL DISTRICT fWIl 
MODIFICATIONS), ReQ. IX OP 1874. S 3,] 

{l)-£icZtmon from cosie.— Exclusion fro 
casto IS, after the passing of Act XXI of 18£ 
not a ground for exclusion (tom inheritan( 
BHUJJAN Lal V. Gya Pershad, 2 N.W 

416. 

j(2)“Ss, 49 and 90 — Intoxicating drug 
Post, Post ” or the poppy head in wbii 


II 


U-a )—Rijiu of Subordinate Magistrate io 
take cognisance ol offence against Municipal 
rules,—tiy virtue of the List para, of the sche- 
dulo, headed OBeocos against other laws, ** 
added to the Code of Griminal Procedure by 
Act VIII of 1869, a Subordinate Magistrate, 
eeoood class, can take cogQi2iQce of the oSence 
of a breach of the Municipal rules promulgated 
under the above Act. Reg. v. DeaRMATA 
valad Sangapa, 8 B.H.C. Cr 12. Uppr„ 8 
B.H.C. Cr. 39, F.B.] 

(4-6) — Jurisdiction of Magistrates to try 
offenaets against such rules,—Tho authority to 
try ofleoders against such Rules or Bye-laws is 
vested in the Magistrate of the country, and 
subordinate as well as other Magistrates have 
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I.— Imperial contioued. 

Act XXVI of 18S0 (Improvements in Towns) 

—continued. 

iurisdiotioD to try such oBondcrs. REtJ. v. 
YENKU Bai'UJI, 8 B H C. Cr. 39, F.B. (S B. 
H.C. Cr. 12, Appr.) 

(5) —See Contempt op Couut, 5 B.H C. 
Cr. 33. 

(6) —See Magistrate. Jurisdiction of j 
—MISCELLANEOUS. 8 B.H.C. Cr. 39, P.B. | 

(7) —See POUND-KEEPER. 7 B.H.C. Cr. 55. 

(8) —S. 7—Prospectiee fine. — Where tbc ! 

accused, being couvicted of disobedience to tho | 
order of the Muoieiptl Commissioner, was 
ordered to pay a fine of Rs. 20. and was allowed , 
e days within which to comply with the order. | 
hut failing to do so, a fine of R’. 2 was imposed ; 
upon him for each day during which such 
disobedience should be wilfully continued, held i 
that the latter portion of the order was not I 
legal. REG. v. JAQANNATHUHAT fairt APPA- , 
BHAT. 5 B.H.C. Cr. 103. j 

(9l—S. 7— Crim. Pro. Code, Act XXV of i 
1861, s. 61—Conuicfion under Act XXVI o/ , 
1850 —.4cf II of 1939—Ptnej.—The provi.sion in i 
8. 61, Crim. Pro. Code, 1861. for jmprisooment I 
in default of fine is not applicable to a penally 
imposed under the Rules framed under s. 7 of 
Act XXVI of 1 b 50, since such fines are to be i 
levied under Act II of 1839. It is illegal to 
pass a sentence of imprisonment until a 
warrant for distress and sale has been returned 
unsatisfied. REG. v. TUKARAM KaLU, Rat. 
Co. Cr. C 58*Cr. Rg. 7-121871. 

(10) —S. 7. cl. 5—Rales passed Town Com¬ 
missioners —Juriidiction of Sub-Magistrates.—‘ 

A Subordinate Magistrate has no jurisdiotion 
to impose a fine for breach of a rule passed by 
Town Commissioners under ol. 5 of e. 7 of Act 
XXVI of 1850. REG. v. MaLBABJI bin NAU- 
LOJI, 3 B.H.C. Cr. 38. 

(11) —9s. 7 (5), 10-See PENALTY. Rtt. Un. 
Cr. C. 77. 

(12. 13, 14)—Ss. 7, 10. 12 -Alunicipal Coin 
miisioners, if canlassume jurisdiction—•Rules 
empowering Munscipal Managing Commillee to 
tty offenders —Ultra vires —How far rule ultra 
vices. — Municipal Commi'Sionets, appointed 
under the above Aot, have not, by that Act, 
conferred upon them, nor are they entitled to 
assume judicial powers with reference to the 
breach of Rules or Bye-law made by them 
under that Act. (6 B.U.O. Cr. lO, F.) [R-, 8 
B.H.O.A.C.J. 213.] Rules made under the 
above Aot, which purported to give tho Manag¬ 
ing Committee of each Munioipal Commission¬ 
ers power to try ofienders against such Rules, 
or to levy fines upon them are ultra vires and 
illegal. Rules of the Muoicipalities of Balsad, 
Surat, Maloolmpet and Abmedabad referred to 
and oommented on- How fat a rule, partially 
ultra vires and partially infra vires, can be 
enforced as to the latter portion, oonsideied. 
BEG. V. Ybnku BAPUJI, 8 B.H.C. Cr. 39. 


/. — /mperffl//4cfs—continued. 

Act XXVI of 1850 (Improventdifla/in- 

— concluded. ' 

(15) — S. 10 -J'i.tcer of Mnnnqing Commitlce 

of ConiKiitsimiersI') fine for breach of 

rulei —Tho M.tn.tcnig C'lmniltee of the Muni- 
cipil CommiJ^.^ion b vs no p')Wor to try and con¬ 
vict a person for brcicb of the rules made under 
the Act. S. 10 of Act hi-; provided for ibo 
recovery of lines liv Migislritos. REG. v. 

MAV.iI Dayal, 5 B.H.C. Cr tO. [F.. 8 B.H.C. 
Cr. 39. 8 B.H.C. Cr. 213.] 

(16) —S. 10—See Nos. 11, 12, supi t. 

(17) —S. li—See No. 12. supra. 

Act XXXIV of 1850 (State Prisoners). 

[SHORT TITLE GIVEN. ACT XIV Ol’ 1897. 
REP. IN PART. ACT XII OF IH'Jl. SUPPLE¬ 
MENTED, ACT III OF 1858. DECLARED IN 
FORCE-THROUGHOUT BRITISH INDIA EX¬ 
CEPT AS REGARDS THE SCHEDULED DIS¬ 
TRICTS. Act XV OF 187-1. S. 3; IN THE 
S.ANTHAL PaUGANAS, REG. HI OF lb72, 
s. 3, AS AMENDED HY REG. Ill OF 1999, 
S. 3 ; IN THE ANGUL DISTRICT, RKO. 1 OF 
1891, S. 3; IN THE CHITTAGONG HlLL- 
TKACTS. REG. I OF J900, S. 4 ; IN THE 
ARaKAN hill district, beg. IX OF 1674, 
S. 3 : IN UPPER BUtiMA (EXCEPT THE SHAN 
STATES), ACT XIH OF 1898, S. 4 ; IN 
■ BRITISH Baluchistan. Reg. I of i990, 
S. 3.] 

Sie BEN. ReO. Ill OF 1818, 6 B L.R. 392. 

Act XXXYIi of 1850 (Public Servant In¬ 
quiries). 

[SHORT TITLE GIVEN. ACT I OF 1897. 
REP. IN PART. ACT XIV OF 1870 ; ACT XVI 
OF 1874; ACT XII OF 1876: (LOCALLY), 
ACT XVI OF 1868. AMENDED. ACT I OF 1897. 
Declared in force — throughout 
British India except as regards the 
Scheduled districts, act xv op 1874, 

I S. 3; IN the Santhal Parganas, Reg. 
Ill of 1872, S. 3, AS AMENDED HY REG. 
Ill OF 1899, S 3 ; IN THE ARAK-.N HILL 
District (ss. 2 to 22 and 25), Reg. IX op 
1874 S. 3. -AS AMENDED BY ACT XIII OF 
1898, 8 . 16; IN UPPER BURMA (EXCEPT 
THE 8 HAN States), act xiii of 1898, 
S. 4.] 

See SANCTION TO PRO.SECUTE-CONDI¬ 
TIONS REQUISITE FOR GRANT OF SANCTION, 
NECESSITY. SUFFICIENCY AND VALIDITY 
OF SANCTION, 18 P.R- 1899, Cr, 


Act YllI of 1851 (Indian Tolls). 

[SHORT TITLE GIVEN, ACT XIV OF 1897. 
REP. IN PART. ACT XIV OF 1870; REP.. IN 
PART. ACT XII OF 1876; REP. IN PART. ACT 
II OF 1901; REP. IN PART. AMENDED, AND 
SUPPLEMENTED, ACT VlII OF 1898 ; AMBND- 
ACT XV OF 1864 ; SUPPLEMENTED. ACT 
ED LOCALLY). VIII OF 1892; KEP. (IN 
BOMBAY), BOM. ACT HI OF 1875. DECLARE!* 
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/.—Imperial /4cfs—continued. 

Act Vlll of 1651 (Indian Tolls}—cOTtc/»(ied. 

IN FORCE- IN THICSANTHALPARGANAS. REG. 
Ill OF 1872, S. 3, AS AMENDED ItY REG III OF 
S. 3 ; IN THE ARAKAN HILL DISTRICT, 
Rta. IX OK 1S74. S. 3 1 IN UlTER BURMA 
(EXCEl’T THE SHAN STATES), WITH A 
MODIFICATION, ACT XIII OF 1893, S 4 ; IN 
THE CENTRAL PROVINCES AND THE SaM- 
HALFUR District (except s. i and the 
BCHEDULE), ACT XX OF 1875. S. 3; IN THE 
PUNJAB, ACT VIII OF 1868, S. 1.] 

(1)—Ss. 2, 3, 6—See TOLLS. 22 W.R. 
Cr. 7G. 

12)—Ss. 2 and G—See Tolls, G W.R. 
Cr, 49. 

(3) —S. 3-See No. 1, supra, 

(4) —B. 6—Sec Nob. I and -2, supra. 

Act VII of 1893 (Jarigdiction of Uagistrates). 
[REP.. ACT X OP 1672.] 

( 1 ) —Jurisaiclion— subjict —Jus- 
lice of the Peace —/m;.rjso7!Wient in default of 
paumcnt of fine. —A Magistrate being also a 
Justice of the Peace has no jurisdiction to try 
a British-born subject under Ibo Penal Code. 
His jurisdiction in the trial of such subjects is 
governed and limited by 53 Geo. HI. c. 155, 
B. 105, and Act VII of 1853, neither of which 
gives him p^uver to award imprisoument in 
default cf paymoot of a fine. REG. v. DiXON. 
6 B.H.C. Cr. 14 

(2) —See JUSTICE OF THE PE.ACB, G B.H.C. 
Cr. 14. 


Act XIX of 1853 (Recusant Witnesses). 

[SHORT TITLE GIVEN, ACT V OK 1897 • 
S. 40. REP., ACT X OF 1855 ; SS. 1 TO 18. 20 
TO 25, 27 TO 39, 41 TO 44 REP.. ACT X OF 
1861: S- 19 REP-. ACT I OP 1872 ; s. 26 REP. 
IN PT., ACT XII OP 1891 ; RbP. (EXCEPT IN 
ASSAM), ACT I OF 1903.] 

S. 28—See WITNESS—SUMMONS TO WIT¬ 
NESS, 1 B.L.R.A. Cr. 186- 10 W.R. 233. 


Act YII of 1854 (Fugitive Foreign Offenders) 

[Rep., act XI of 1872.] 

(1)—The Act does not govern the procedun 
relating to the surrender of persons charger 
with the commission of '• heinous offences ’ 
within Act VII of 1854 in Independent State 
conterminous with the Punjab who took refuni 
m British territory. The rules of the Chie 
Commissioner of the Punjab framed in I85f 
and declared applicable to the States mention 
ed by the Judicial Commissioner’s citculai 
apply to such words. CROWN v. Tokha i 
P.R. 1870, Cr. [R.. 21 p.r. iq^G, Cr ] 

°f 1862-TFarronfs- 
Bepeal-^Treaty with Oaikwar- Arrest of ac- 

c«sed.-S. 23 of Act VII of 1854 was noi 
repealed by Act XVII of 1862. The seotioc 
applies to cases of delivery of accused personi 
upon requisition by the Gaikwat of Batodi 


l.'^imperial /4c/5—continued. 

Act VII of 1854 (Fugitive Foreign Offenders) 
— concluded. 

the British OoveramoQt would not be 
justified ID delivering up such persons without 
boJdiog a preliminary inquiry into his guilt. 
A warrant, therefore, issued under the section, 
directing an accused person to be produced 
before the British Hesideot at Baroda, should 
state whether such an inquiry has been held or 
is about be bold. But it may be presumed 
in tbc case of such a warrant that tbe inteu* 
tion was that the Resident might institute 
such an inquiry as is required by tbo section.. 
Reg. V. souTER, 8 B.H.C. Cr. 13. 

Act XVII of 18S4 (Poet OflSces), 

[REP,, ACT XIV OK 18C6.] 

(1) -S.50 52ot(hcPoU Office Act Wl of 

l698}-^JuriidicHon of MagiUrate.-^A convic¬ 
tion and sentence recorded by a Magistrate, 
F.P.. under s 50 of the Post Office Act XVII of 
1854 {correspnoding with s. 48 of tbe Act of 
18G6) were held to bo illegal, the Magistrate 
bad no jurisdiction fioally to dispose of the 
case, but was bound to have committed it for 
trial before tbc Court of Session. REO. v. 
atmabam Waman BHANDARKAR, 3 B.H.C. 
Cr. 8. 

(2) —Separate sentences ]or offences arisintj 
out of the same transactioiu —V>'here a person 
bad been previously committed and sentenced 
on a charge of fraudulently secreting a letter 
under s« SO of tbe above Act, bis subsequent 
conviction upon tbe charge of having fraudu¬ 
lently made away with tbe same letter upon 
tbe same occasion was held to be invalid. 
Queen v, Dalapati Rau, 2 Weir 484*1 M. 
H.C. 83. [R„ IBom. L.R. 15.] 

Act XVIII of 1854 (Railways). 

[Rep., act IV OF 1879 ] 

(1) — Railway passenger travelling in higher 
class--Acl XVII ofl85i(Railways)-Penal Code. 

railway passenger traveUing in aclass 
higher than that for which he bad paid bis 
(are is not liable to be couvicted of cbeatiug 
under s. 417» I P.C. Reg. v. DayabHAI 
Parjaram. 1 B.H.C. 140, 

(l-a) *Attempt to evade railway fare^Attempt 
to cheat—Attempt to evade piijment of railway 
fare, wbeo amouots to an attempt to cheat^Sss 
ATTEMPT, 6 P.R. I8G8, Or, 

(2) —See Complaint — institution of 
Complaint—Prehmin ARIES, 4 B.H.C. Or. 4. 

13)—S, 3—Re/urn txcket^Transter—Altejnpt* 
—The act of buying the unused half of a return 
ticket does not in itself amount to attempt 
to travel within tbe zneaniog of the Indian 
Railways Act, 1854, Quecre;—Whether it *8 
fraud in A to travel with a ticket purchased by 
B—albeit the words “not transferable ** 
printed thereon ? Quebn-EmprESS 
Muqqan, Rat. Un. Cr, C. 123. 

(4)— S, 17— Jurisdiction of Subordinate 
gtstraie^—A Subordinate Magistrate (First Class)' 











105 


the all INDIA DIGEST. 


105 


3.^Imperial .4c^s—coutinued. 

Act XYIII of 1854 (Railways}—con^inHcrf. 

has no )atisdiction to puuisb for an oOence 
under s. 17 of Aot XVIII of 185f It was sug¬ 
gested that the Act in this respect rcfiuued 
amendment so as to give Subordinate Magis¬ 
trates such jurisdiction. Rug. V. TRIBHUNAN 

ISHVAR, 3 B. H. C. Cr. 54. 

(5)—S. 25—Jurisdiction of Magistrates.— 
Accused was tried and convicted by a ^I^BIS- 
trate of an oQcnce under s. 'da of Act XV HI 
of 1854, punishable with transportation for life 
or imprisonment for any term not exceeding 
seven years. Upon a reference, held that by 
virtue of Madras Act HI of 1865, the Sub- 
Magistrate had jurisdiction, that Act not being 
repealed by the schedule attached to Act VIII 
of 1869, High court proceedings, 29th 
JUNE 1872, 7 M.H.C. App. 8. 

(6)_ S. 26— Jurisdiction .—A full power 

Magistrate baa no jurisdiction to convict a 
person of an oflence punishable under s. 26 of 
Aot XVIII of 1854. REG. v. LA 11 SHM\N 
BALAJI, 3 B.H.C. Cr. 10. 

{ 7 )_g. 26 —JuHsdiclioji of Magistrates— 

Madras Act III of 1865, s. 1.-Although all 
offences under e. 26 of the Railwaya Act 
(XVIII of 1854), should, under that Act, be 
committed to the Sessions, yet s. 1 of the 
Madras Aot III of 1865 operates to remove 
this bar to the Magistrate's jurisdiction and 
renders every Magistrate competent to take 
cognisance of offences against any special or 
local law, notwithstanding any provision to the 
contrary in any Act or Regulation.provided only 
that the several grades of Magistrates do not 
exceed the limits of their ordinary jurisdiction 
as to the amount of punishment they may 
inflict. HIGH COURT PROOEEDINGS, 2ND 
APRIL 1868, 4 H H C. App. 9. 

( 0 }_g. 26 —Crim. Pro. Code (1861). s. 435. 
— A Sessions Judge has no authority to direct 
a fresh trial of a charge of an offence under 
B. 26 of the Railway Aot which has been dis- 
missed by the Magistrate. HIGH COU^ 
PROCEEDINGS, 20TH NOVEMBER 1871, 6 M. 
H.C. App. 41. 

(9)_g, 27 —Railway police--'Neglect of duty. 
—The Railway Police, who are in the pay of a 
Railway Company, ate amenable for neglect of 
•duty to the provisions of the above section, 
notwithstanding that they bold commissions 
from the Oommissionei of Police under s. 9 
Bom. Aot VII of 1867. REG. v. SAYAD KAZI. 
Rat. Uq. Of. 0. 81=0r. Rg. 15-61871. 

(10)—S. 27—See ACT XVIII OP 1862, s. 36, 
1 M.H.C. 193. 

27—See BOU. AOT VII OP 1667, 8. 9, 
Rat. Un. Cr.O. 51 = Ct. Rg. 16-6-1871. 

(12) S. 29 — Railway accident — Duty of 
guard. —Where some oooliea were employed in 
aesUting a ballast train into motion at a Rail- 
'‘way station, and one of them, after pushing the 


/.—Imperial .4c/s—continued. 

Act XVIII of 1854 (Railways)—concluded. 

train or in attempting to do so. (ell and w.is so 
injured Ibat be .vflerwardg lost his life, hold 
thill the evidence did not show that it w.is ibo 
duly of tbo guard to see tb vt no one got up on 
the train, when in motion. (;;UEUN v. R. 
FLOOD. 8 W.R. Cr. 43. 

(13) —Ss. dO. -35—Crim. Fro. Code. Act X of 

1872, s 2—Juns<Mcfie?i. —S. 30 of Act XVIII of 
1854. and s. 2 of the Crim. Fri.. Code, show 
that offoQces under the former Act, puni.-ihable 
with fine exceeding twenty rupees, are not tri¬ 
able by Ma- 3 islrates inferior t.) a h’lr^t-class 
AlagUirate. REG. v MahomkI). Rat. 

Un. Cr. C. 83* Cr. Rg. 28.7.1974. 

( 14 ) _S. 3 . 1 —F.ote. how to be recovered.— S. 3-1 
of Act XVIII of 18,'j4 prescribes tbo mode in 
which Qnes arc to be recovered by distress and 
sale. It is only on the return of the warrant of 
distress unsatisfied, or on the Magistrate being 
otherwise satisfied ihit no sufficient distress 
exists, that imprisoimieot can he imposed. 
HIGH Court Pkocf.edings, 13th Novem¬ 
ber 1871. 6 M.H.C. App. 37. 

(15)—S. 35— Jurisdiction —By s. 35of the Act, 
District Police Officers in the Presidency of 
Bombay could punish, to the extent of the 
powers conferred upon them, in petty offences, 
any offence made punishable under the Act, by 
fine not exceeding Rs. 20. But s. 5 of Reg. II 
of 1827 (authorising.the appointment of District 
Police Officers), and s. 41 of tbo same Reg. 
(defining the limits of their jurisdiction) being 
both repealed by Act XVII of 1862. held that a 
Subordinate Magistrate had no jurisdiction to 
impose a fine under s. 17 of the Railways Act. 
REG. V. Tribhuv.inIshwar, 3 B.H.C Cr. 54. 

( 16 )—S. 35—See No. 13, supra. 

Act II of 1855 (Evidence). 

[Rep., Act I of 1872.1 
See EVIDENCE. 

See EVIDENCE ACT, 1872. 

LEGAL PRACTITIONERS—PLEA¬ 
DER AND Client, 3 B.H.C.Cr. 126. 

(2) _ See PRIVILEGED COMMUNICATION, 

15 W.R. 340. 

(3) —Ss 6 and 8—See EVIDENCE—GENERAL, 
7 B.L.R. 63=15 W.R. Cr. 25. 

(4) —S. 8—See No. 3, supra. 

(5) —8. 24—See PRIVILEGED COMMUNICA¬ 
TION, 1 B.L.R. A Cr. 8 = 10 W.R. Cr. 14. 

(6) -S, 32—See CONFESSION-GENERAL, 8 

B.H.C. Or. 103. 

(7) — 8. 48— See EVIDENCE—GENERAL, 6 

W.R. Cr. 6. 

(8) —8. 67— See EVIDENCE—GENERAL, 6 
W. R. Or. 41. 
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I •—/wper/a/ A c/s —COD tioued. 

Act XIII of 1855 (Indian Fatal Accidents). 

(SnOJiT TITLE ACT XIV OF 1897. 

EEI’. in 1‘AIlT. ACT IX OF 1871. DECLARED 
IN FORCE—THROUGHOUT BRITISH INDI.\ 
EXCEI'T AS REGARDS THE SCHEDULED DIS¬ 
TRICTS. Act .XVof i874,s.?:intheSanthal. 
PaKGANAS. REG. Ill of 187-2. S.3. AS AMEND- 
ED ItY REG, III OF 1899. S 3; IN THE ArakaN 
ITILL District, Peg. IX of 1874, s. 3; in 
U i'i'KK Burma (except the Shan Statesi. 

ACT xili OF 1898. S. 4 ; IN THE ANGUL DIS¬ 
TRICT, Reg. I op 1894, S. 3.] 

See Compensation — to complainant 
AND HIS relatives. 7 P.R. 1877. 17 P.R. 
2S93. Cr , P.B. 


Act XXII of 1853 (Ports and Port-dues). 

[Rep., act xil of 1875 ] 

11)—Ss, 4G. 62— "Magislrale'—Jm hdiction. 
— Ihc word “MHgislrate" in s. 62 of Act XXII 
of 18o5 may be construed as iocJuding a Sub¬ 
ordinate Magistrate. He has. therefore, juris¬ 
diction to try tho master of a vessel for an 

TUNGA 

xiJixA, 9 D.n.C. Cr. 14. 

{2)-S. 52-8(6 No. 1, supra. 


Act XXXVI of 1855 (Contraband Salt), 
[REP.. Act VIII OF 1875.] 

See act XIV OF 1843. 9 P.R. 1872, Cr. 

Act XV of 1856 (Hindu Widows' Re marriagi 

[SHORT TITLE GIVEN. ACT XIV OF Iftc 

fORCE—THROUGHOUT Bf 
TisR India except as regards te 

I>ISTRICTS. act XV OP 187 

OfVs72 SANTH.^L PaRGANAS. REG. I 

" ^ hill d?st ",c 

Keg IX OF 1874. s. 3 ;in -raV akICt 
District, reg. i of is94. s. 3 .] 

See Defamation, g m. 38l = i Weir 595 . 

Act HI of 1857 (Cattle Trespaes). 

. [REP.. Act I OF 1871.] 

See Act I OF 1871. 

See Cattle Trespass. 

1871-Prt,, 
® prisoner was properly convict 
on the evidence of illegally seizing ittle. b 

was sentenced under the old law (HI of 186'i 

thfl T?-* repealed by Act I of 167 

tue High Court declined to interfere with tl 
aentence 88 the latter Act was in force at tl 
time of the conviotioD and sentence, and i 
injustice had been done. MOHESH Natb 
Hurro Mohun Ghosal, 16 W. R, Cr. 12 . 

9 wIr. COD 

(3)-See Sentence-Powers op appe 

XiATE CODRT-GENERaL. 16 W.R. Cr. uf 


I-—Imperial /Icfs—continued. 

Act 111 of 1857 (Cattle TrespasBl^continued* 

(4) —S. 6—See ACT XXVI OF 1850* 7 B.H, 
C. Cr. 55. 

(5) —S- G—See POUND-KEEPEH, 7 B.H.C. 
Cr. 55, 

(6) —S. 13-dc^ XVII of 1862—Effect of 
rfpenl,~Tho latter portion of s. 13 of Act III of 
1857 havinR been repealed by Act XVII of 186Q, 
the ofiencGs crented by that aectioa can be 
dealt with by the ordinary criminal tribunals 
subject to the Crim. Pro, Cole. Reo, v. 
MATHUU PUKSHOTAM, 4 B.H.C.Cr. 13. 

(T)^JuThdictio7i of Magistrate, Magis* 
trafe has no jurisdiction, under this section, to 
punish, except for an act of forcible opposition 
to the seizure of cattlo daraage feasant. Ja:jeS 
Hills v. bree Huree Rov, 7 W.R. 1S5. 

^®) —Procedure —IVifuess for defence —S> 26Q,. 
Crj?« Pro. Code (1861).—In a case of forcibly 
rescuing cattle under this section of the Act, 
in which the accused did not summon any 
witnesses, it was held that, even if theaccu9ed 
wanted them summoned, the Magistrate under 
s. 26i, crim. Pro- Code (18GI), need not have 
summoned them, unless persuaded that they 
were likely to give material evidence, and that 
they would not attend voluntarily, AKDAR 
Tagudgeer v. Punchoo Biswas. 10 W R. 
Cr. 42. 

in de/auit of payment of 
/ine.—Although s- 13 of Act III of i857 had 
not provided for awarding imprisonment in 
default of payment of fine, the High Court 
refused to interfere with a sentence of 15 days' 
impiieonmenl and fine or in default additional 
imprisonment for seven days, as unconditional 
imprisonment for six months in addition to fine 
would have been valid under the Act. HIGH 
epURT PaOCEBDINQS, 9TH MARCH 1870. 5 

M H C, App. 21. [Overruled, 7 M,lt.O» App. 
22 , j 

(10) —S. 13—See ACT XVII OF 1862, 1 B.H, 

C. 100. • 

(11) —S. li—Illegal seiture of cattle and de- 
tenuon of cattle— Complaints lamp.—'Ibe 
illegal seizure and detontion ofoattle, to which 
8 . H of Act III of 1857, refer:^, is not an 

ooence” within the meaning of s. -31 and 
8 cb, II* No. 1, el. (6), of the Court Fees Act, VII 
of 1870. Complaints of suoh illegal seizure and 
detention do not rrquire a stamp. If such 
complaints be stamped, it is not competent for 
the Court to direct that the accused shall 
ropey the amount of such stamp to the com- 
Cr 2 ?^* Reg- v. avji Naru, 6 B.HC* 

e Mischief — Cattle-trespass — 

S. 425, 1-P .C,—S. 425,1.P.O., supposes that the 
destruction was caused with the inleotion to 
cause wrongful loss or damage, and does not 
apply to cases of mere cateJessness ; and s. 17 
of Act III of 1867 supposes the mischief (cattle- 
trespass) was done inlentionally, and not by 

D“°n matter of abaz SlROAB. 

lU n.n, Gr. 29. 
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I—Imperial Acrs—oontinuod. 

lot III of 1851 (Cattle Trespase)— co»idj(dt’ci. 

( 13 )_S. 18 —Jurisdiction oj first-class Maqis- 
trate .—By virtue of s. 21, Cnm. Pro. Code. 
1861, a Sab-MagistCiite of tbo first class bus 
jurisdiotion to try an cflooce under «. 13 of tbe 
above Act. there being no provision in that Act 
as to the authorities by which offences commit¬ 
ted under it are to be tried. REG. v. GaNGA 
kom Mhasu. 5 B.H.C. Cc. 13. 

fl4) —S 13—Piils—Public road—Damage— 
Trespass - iVisc/ite/.— Where a person, through 
neglect, permiiteda public road to be damaged, 
by allowing hia pigs to trespass thereon, u was 
held that ir, amounted to an ofieoce under s. 13 
of Act III of 1957. Held, also, that tho con¬ 
viction was not illegal, because tbe land 
damaged was a public toad. and that tho right 
to use a public read is limited to tbe purposes 
lot which the toad is dedicated. REG. v. 
LINQANA GIUBANA, 4 B.H.C. Cr. 14. 

Act Y of 1857 (Oriental Gas Company). 

[EXTENSION AUTHORIZED, WITH AMEND¬ 
MENTS IN SS. 3, 7 AND 2-2. ACT XI OP 1B67.1 

8. ll—See RIOTING. W.R. 1364, Of. 21. 

Act YI of 1857 (Acqaieltloo of Land for 
Public purposee). 

[REP.. ACT X OF 1870.] 

8. -2—See M.AND.VUOS, 2 Ind. Jut. N.S. 24- 


/, —Imperial /Icfs— continued. 

Act XI of 1897 (State Offences)—concluded. 

and have all hi^ property oonfiscated. 
latter to have all bis property eonfiscatoil. luMU 
that the sentence of conti^cUion. wasabsnluic, 
and did not depend up>.u the amount of puiii.'b- 
meut. and the fact of the punishment being 

remitted by iho Ciovenior Cionoral did n«t re- 

store the pr.'Derty. Tbe Gov.Tnm^nt havtng eft 
the property of tbe convicts in ihchands of the 
Administr..l.or Gcneral as adniinotr itor to the 
estate of the convicts' faihcr wlniKcit was 
derived in whose hands it w.is allowed to 
accumulate peud.ng a ^.ep irate luiaation m 
respect of that . state, while itas-erled its right 
bv virtue of the c.infisc.vtion to tboo-hcr pro¬ 
perty of the convicts the title to 'vb>ch svas u.- 
disputed, held tb.at ihe Government had suih 
ciontly declared and acted upon its 
to enforce tho confiscation, ^h® J 

clamation of amnesty tNovembor i^B) c<^m 
ing after the conviction and c mlis-atiou, wiS 
held not to have tho effect of 

convicts tbo property (j^vern- 

tbat the property in question. Govern 

ment paper, was liable tas 

note^ititled to roainlenance / 

confisca.ed by the State. GUNOv BAKE v. 
HOGG. 2 iDd. Jur. N.S. 12* li? . 1 G 365.J 

(3)— S. 1— Sec FORFEITURF OF PROPERTY. 
8 B.L.R. 83-17 W.R. 80. 


Act XI of 1857 (State Offences). 

[SHORT TITLE GIVEN, ACT XIV OP 1897. 
Rep. in PART, ACT XVII of 1862 : ACT XII 
OP 1876. Declared IN force—through¬ 
out BRITISH INDIA EXCEPT AS REGARDS 
THE SCHEDULED DISTRICTS. ACT XV OP 
1874. 8. 3; IN THE ARAKAN HILL DISTRICT. 
Reg. IX OP 1874. s. 3; in Upper Burma 
(EXCEPT THE 8HAN STATESI. ACT XIII OP 
1898, S 4 ; IN BRITISH BALUCHISTAN. REG. 

I OP 18S10, 8. 3 ; IN THE ANGOL DISTRICT. 
Reg. I OP 18M, s. 3; in Kachin 
TRACTS AS REGARDS HILL TRIBES, REO. I 
OP 1895, S. 8 ; IN CERTAIN TRACTS CHIN 
Hills. Rbg.V op i896. s. 3; in Chittagong 
Hill-tracts, Reg. I of 1900. s. 4.] 

(11 —Abetting the waging of war against the 
Queen — Forfeiture, betrospective effect of—Act 
XXV 0 / 1857, 8. 3.—Tho property of a judg¬ 
ment-debtor convicted of an oSence under Act 
XI of 1957. which baa been attached inter¬ 
mediately between the time of the oommiBSion 
of the offence and th6 ticn^ of ooDViotion, is 
property forfeited to the Crovro under s» 3of Act 
XXV of 1867. The forfeiture relates back to the 
time of tbe oommissioo of the ofieoca. GUN* 
KBBH LAIiti V. AMEERKHAN, 17 W.B. SO* 
8 B.L R. 83. 

(a)—S. l — Oonviciion for rehtllion — Remit- 
aion of punishment—Effect of Queen's Protla- 
tnation«~Whete two peraoua were ooovioted of 
xebelUoQ aoder Aot XI of 1857« e* 1. and sap* 
teocedi the former to be traBsported for life 


XIII of 18S7 (Opium). 

[SHORT TITLE GIVEN. ACT I OP 1903^ 

Ei> ACT XIV OP 1870 ; S 2. RLP.. ACT I oi 

,78": PREAMBLE REP. IN EG 

191- BEP. UN ASSAM). ACT V OP 

luED IN PORCE-THROUdHGUT 

(XCEPT THE S"''»*^r.PUB DISTRICT) L ^ 

^rARofTTESCI^Lruis-^RICTS ACT 
V S??874 SS. 6 AND 7 ; IN TUK SANTIIAL 
ARG.INAS. REO. ^ s’l IN 

HE cStral provinces and 

SmPICATIONSl.ACTXyUOP l^TG. S. 3, 
8 amended by act XII OP 1891.] 

(D—S. ’H—Crim.Pro.Code (1882). si 

56,*165—7Von-co(7nwa«)I<>- 

S Opium Act U ol 

•ITT nf 1357 s Power of arrest. An 

aencs Lder 9 of the Opfom Act i« 9“= 
,r which h P 0 I.C. OlEo.. mey 

Officer makioe ^ se^^rch uoder 8. 9 of .---Aft 
a7B without being authorized to inves ig 
he oachoe. is li.bls to be sued for dsm.8 s- 
r24 of Aot XIII of 1857 does not 
k Police Officer, unconditionally to 
Ion against whom the information mentioned m 
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—Imperial Acts —continued. 

Act XIII of 1857 (Opium)—cojicludcd. 

th-at secf.ioD iieen received. It only autho¬ 
rizes a Police OlKccr to Sake security from the 
person informed against, and the pjwer to taka 
such person into custody arises only upon bis 
default ill qivioR security that may be demanded 
of him. But the power of arrc=-t. under s. 1 (o). 
Grim, Pro. Code, is an unqualified power. 
B.vnABAL Shar V. TaR.iK n.\th Chow- 
DHKV. 2i C. 691. 

f2j S. 26-See High Court, JuuisnicriON’ 
OP-GEN12RAL. 8 B.L.R. Anp. 7«iG W R-Cr 
05. 

Act XXV of 1837 iForfeiturc). 

fSnORT TITLK GIVBN. ACT XIV OF 1.R07 
RlJP. IN PART, ACT V OF 1869; ACT IX OP 

AMENDED,’ ACT 
All 01 1891. Supplemented. Act ix of 
i8o9 . Declared in FOucE-TimoucnouT 
British [ndia e.vcept as regards the 
Scheduled Districts, act XV op ista. 
S, 3; IN Upper BuRM.a iexcept the Shan 
States), act xiii of 1898. s. 4 .] 

ngaiml hrfeited propartv.— 
A judgment-orodiior, who has bona fide attached 
property, at the time when the property of the 
debtor become forfeited to Governmont under 
tho abov.- Act. i.a entitled in priority to Govern. 

?17-'Mar°h."259'" ''' 2 Hay 

(2 )—5« Forfeiture of Property h 

W«K, 114, * 

^c/ rebel's pro- 
Tbo plaiatia joined with the 
rebeU and took a leading part with them. A 

after a time, ho was captured ; no formal pro! 
ceediDgs were taken, under ss. 2 and 7 of'lho 
Act, for adjudicating his property (which 
consisted of little more than annuity) to be 
forfeited. Tho property charged wfth the 
annuity was in the hands of the Collector as 
the .dauager under the Court of W.itds the 

regarded as a charge on the estate but was 
treated as merged, Bcld that the mere w th 
drawal of the payment of annuity by these who 

u„d.r th. authority \ud ‘d?,£;fo“=''o, Z 

St or?LT,h“"r‘‘°""°'' 


IIfnperisl contioued. 

Act XXY of 1857 (Forfeiture)— coneZtid^d. 

(5)—Ss. 3 9 —for tnaintenance^^ 

iliifthshfiya L^w—hKpardble esicUs-^I/vnit^- 
tioH —/u^flrUfs— Cu$tofK‘ — A person wbo was io 
i posse-ision of an estate was found to bo guilty 
of robellioo. Ali his property was forfeited to 
' ibo Government, and he whs subsequently 
soutenced to deith and ciecuted* A suit was 
eventually insiituted on behalf of his infant 
son for toe restoration of the land and the house 
which h%d been confiscated. Tho case made 
had two aspects Ooe, that the estate, which 
had been granted tow irds maintaining th© title 
and dignity of the Tbikur was inalienable ; tbo 
olhej, that it was j^ubject to the JliUksbara 
! Law, modihed by the family custom of 
primogeniture, and that the plaintiff bocame, 
j 00 hi^ birth, a co-sharer with his father: 
j Held that the grant being for maintenance, and 
I the descent being to the heirs male, did not 
' make tbs estaroiualienable. So long as theic 

I was an heir male, the grantor or bis heirs could 
I not resume such ad estate ; but a particular 
law or cu^stom is necessary to convert an estate^ 
which is ocnditional upon there being an heir 
male, into an estate which cannot bo aliened : 
Held that tho Mitakshara, by which each son 
has by birth a property in the ancestral estate, 

® s custom that the estate 

IS impartible, and descends to tho eldest son, 
And was not Applicable to this estate ; / 7 eli 
that tho suit was barred by s. 9 of Act XXV of 
1857, which contains no exception in favour of 
infaniSi and that the right of action, having 
been extiuguisbed, w.is not revived by the 
repeal of the Ant. Thakur KOPIDNATH 

Deo V. Government, 22 W.R. 17 = 13 
B L.R 443. Uppr., 3 C. 381; F.. 4 C. 283. 13 
22 M. 383. 1 G.L.J. 657 ; D., 3 

v.ij.J, S21.j 

( 6 )—S, 7 —Seisure and atlachment 0 / thepro^ 
pcr(y 0 / rebelsProcedure.—The procedure iu 
regard to tho seizure and attachment of pro* 
perry under Act XXV of 1867, and the adjudi* 
cation of claims to such property under Act IX 
of 1859, pointed out. Held that it was not 
tnoumbent on a party aggrieved by acts done 
under these laws to bring a suit at all; but if 
oe brought a euit, it must be brought within a 
year of the attacbmoot of seizure oomoUined 
?v withiu the meaning of a. 20, Act 

lA of 1859, meant such a taking possession of 
the property forfeited, as was referred to in 
8 . 7, Act XXV of 1857 —not only formal but 

l?r SINGH V. MESSRS. E. R. 

SOLANO, 14 W,R.114, 

7—Sea No. 3, supra, 

. under the section— Cancel- 

latxon.—It a Special Commissioner appointed 
under the Act makes an order under a. 8 acquit¬ 
ting a person and direoting the release of his 
property, be oaonot afterwards on his own 
o ?T Janki Prasad v. 

129 Chand Bahadur. A.W.N, 1897, 

(9;—B. 9—See No* 6 , supra* 
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t.-^Imperial /4c<s—continued. I 

Aot X of 1858 (Gonflscatioa, etc., for Rebel¬ 
lion). 

[Rep., ACT VIU OP 1868.] . I 

I 

Effect of forfeiture. —The confiscation of n i 
village undoc tbo above Act caucots the eight of , 
the tenants, and the fact that they were per¬ 
mitted to retain their holding on rent and enjoy 
the produce of the trees for some years subse¬ 
quent to the confiscation does not revive the 
lights which are absolutely avoided hy the 
ooufisoation. TEEKUM SINGH v. DULLO, 2 
Agra 324. 

ActXXXVI of 1858 (ladiao Lunatic Asylums). 

[Short title given, act xiv of i897. 
Rep. in part, act XVI of 1874. rep. in 

P.*iRT .>iND AMENDED, ACT XX OF 1889. 
AMENDED ACT XVIU OP 1886, S- 17 8. 
AMENDED IN BENGAL, BENGAL ACT I OF 
1909. DECL.\RED in force—THROUGHOUT 

British India, except as reo.ards the 
Scheduled districts, act XV of 1874, 
S.3; IN THE SaNTHAL PARQANAS.REO. Ill OF 
1872. S 3 ; AS AMENDED BY REG. HI OF 1899. 
s. 3: IN THE Arakan Hill district, Reg. 
IX OP 1874. s, 3; in Upper Burma (bxcf.pt 
the Shan States), actXIII op 1898, s. 4; 
IN BRITISH Baluchistan, Req. I of 1890, 
8.3; IN the ANGUL DISTRICT, REO. I OF 
1894, 8. 3.] 

(1)— Duly of Mugiitrate—Illegal confinement 
— Safeguards against designing people. — A 
Magistrate has no power to consign a lunatic to 
an asylum or a jail on bis own mere unprofes- 
fiional opinion. He must have before him the 
deliberate statemeuts of a Medical Officer. 
Sven then be has to form his own judicial 
opinion on the question of lunacy ; and if he 
commits, the iuoatio comes at once into a 
custody superintended by the Chief Com¬ 
missioner. A long experience has shown that, 
if these safeguards are lost sight of, designing 
or careless people will use the Court’s process 
against the alleged lunatic for nefarious pur¬ 
poses. Id the case of females, the hardship 
and danger are more to be feared than in tbe 
case of men. Quebn-Empress v. Moi LAN, 
L.B.R. 1872 -1892, 87. 

(2)—8. 4—See AOT XXII OP 1864. s. 11, 9 0. 
341=13 C.L.R. 185 = 9 l.A. 152 = R. and J. 
No. 69, P.O. 

&ot 1 of 1869 (Herebaot Shipping). 

[SHORT TITLE GIVEN, AOT XIV OP 1897 5 
Rep. in part., act XV of 1863; Rbp. in 
PART. AOT XIV OP 1870: RBP. IN PART. AOT 
XVI OF 1874; REP. IN PART. ACT IV OP 1875', 
Rbp. in part, act XII op 1876 ; AM. act 
XIII OP 1876, BS. 9, 10; AM., ACT V OF 1883, 
88. 84—87; AM., AOT VI OF 1891, 88. 1—5; 
Am., aot XU OF 1891: 88. 23, 24 A ; AM.. 
AOT VI OP 1906, Declared in force 
TBBOO aBOUT B.I., EXOBPT AS REGARDS 
THE SOHEDDLED DISTRICTS, ACT XV OP 
1874, B. 8.] 


/. — Imperial .4crs—continued. 

Act I of 1899 (Merchant Shipping) - concluded, 

(1) —Crim. Pro. Codr (1861). s. -109 (.-!. -108, 
proj’iso of the Code of 18981—Srnfeavs roider 
Mfnhaut Stamen's .4f(— .Icpeal. — Sentoncos of 
Justices of the I’ei'-e iiiulor the Merchant 
Seamen’s .\.ct (I of 1S59) arv appealable, .and 
the Courts of Sessions are. Iherefore, competent 
toentertajn su< h appeals. In re \Y M. I'lVANS, 

2 Weir 461 =2 H H.C. 473. 

(2) —Stv European British suimect, 2 
Weir 578 = 7 M.H.O. App. SJ. 

(3) —S. 83, c/s 1 and '2 —Ijiabllily of 
seamen in Calcutta to iiiiprisnnmcnt for d-scr. 
(ion.—Tiic amendment, of els. 1 and 2 of 
s. 243 of tbe Jlerchaut Shipping Act. 1851, by 
43 and 44 Vic , c. 16, does not aflaet t he liabi¬ 
lity of seamen in Calcutta, under s. 83 of Act I 
of 1869. to imprisonment. J. BRUCE v. C. 
Cronin. i2 C. 438. 

( 4 ) —s. 83 (i\~}iIaQ\strateof Cccldn—.Justice 
of the Peace — Jurisiictinn. —Whore the Magis¬ 
trate of Cochin, a Justice of the Peace but not 
a European British subject, convicted and 
sentenced a merebaot seaman, a European 
British subject, for the otTenoe of wilful dis¬ 
obedience to orders under cl. 4, s. 83 of the Act, 
it was hold that, by force of s. 72 of the Grim. 
Pro. Code, 1872, tho Magistrate had no jurisdic¬ 
tion. HIGH COURT PROCEEDINGS. 18TH DEC. 
1872. No. 2243. 2 Weir 578 =7 M.H.C- App, 32. 

(b) —S. 83 (5)— Enro 2 )ean Dritish subjects— 
Jurisdiction of Maqislralc. — A Magistrate has 
no jurisdiction to try an European British sub¬ 
ject for an ofionce under s. 83 ^5) of Act I of 
1859. Tbe jurisdiction to try tbe case vests 
only in tho High Court. HIGH COURT PRO¬ 
CEEDINGS, 22ND DEC. 1863, 4 M.H.C. App. 23. 

(6) —S. 63 i5) — Applicabilily of Merchant 
Shipping Act, 17 and i8 Vic., Ch, 104, to India. 
—The Merchant Shipping Act, 17 and 18 
Vie., Cb. 104 has no application to British 
India. Where tbe ofionce mentioned in that 
section ie committed in India, tbe punishment 
must be under s. 83 (5) of Act I of 1859. In re 
William John Reardon, 1 Weir 898 = 8 M. 
H.C. 85. 

(7) —5. 83 (5) (7)—Cowbininf/ to disobey .— 
Where two or more persons wilfully disobey 
lawful commands, they cannot be convicted 
both of combining to disobey and also of dis¬ 
obedience, under ols. 5 and 7 of s. 83 of Act I of 
1659. the transaction being ione and the same. 
King-Emperor V. Philip, C. L-, 3 Bom. L. 
R. 639. 

(Q)— 3 . Ill —Deposition of absent witness .— 
The deposition of a person, other than a 
merohant seaman, is not admissible in evidence 
under tbe above section of tbe Aot. QUEEN 
V. RAMCOMAL MITTBB, 1 Hyde 198. 

Act VIll of 1889 (Code of Civil Procedare). 
[Rep., act X op ie7r.] 

(1)— a. 81—S« right of suit. 18 W R. 
27. 


B 
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/.—Imperial Acts —continued, 

Act YIII of 1859 (Code of Civil Procedure) 

— concluded. 

{21—Ss. 276, 278—See SUHSrSTENCE— 

Money. 5 B L.R. Ap. 79. 

(3)—S. 278— See No. 2, supra. 

Act IX of 1859 (Forfeitare). 

[SHORT TITLE GIVEN, ACT XIV OF 1897; 

Rei*. in I’art, Act viii of 1868: Ref. in 
PART. ACT XII OF 1891 ; SH. IG TO 18 AND 20 
DECLARED IN FORCE—THROUGHOUT B.T-. 
EXCEPT AS REGARDS THE SCHEDULED 
Districts, act XV of 1874, s. 2 ; in 
BRITISH Baluchistan (except the last 
P.AR.A, OF s. 18), Reg. I OF i‘^90. s, .3 : IN 
Upper Burma (except the Sh.an States), 
act XIII OF 1698, S. 4.] 

(D—S. 18—See ACT XXV OF 1857, SS. 2 
and 7t 3 Agria 281. 

(2)-S. 18—See FORFEITURE OP PRO¬ 
PERTY. 3 Agra 291. 

(3i—S. 20—See Act XXV OF 1957, S. 7. 14 
W.R. 114. 


Act XIII of 18S9 (Workrnao's Breach of 

Cootract). 

(Short title given, Act XIV of 1897: 
Rep. in part, act xvi of 1874. Applica¬ 
tion suspended in certain cases. Mad. 

ACT I OP 1903, S. 2.] 

(11 —Sirict coJisl»«c(ion of the Act—Advance 
essential, — Acl XIII of 1059 being a Penal Act 
must bo c.-nstrued slriolW. An advance of 
ntoney is an efsential preliminary to the crea¬ 
tion of an obligation under the Act. /ji re 
CHINNABATHUDU. 1 Weir 693. 

(2)—ddyance essential for operation of Act.^ 
Unless it is sbonn that money has been receiv¬ 
ed in advance from the complainant, no case 
arises to which the provisions of the Act can 
become applicable. The supply of material 
with which work is to be done cannot be treat¬ 
ed as equivalent to payment of money and the 
fact that the material was a precious one can¬ 
not make any difiercnce. In re Mathdrai- 
MUTHU ASARY, 1 Weir 692. 

{3)—Application of the Act ^ Advance of 
money essential.—Act XIII ofl859 only applies 
where there has been “an advance of money on 
account o( any work," which words do not 
include mere loans or old debts, and the 
language used shows plainly thatthe interference 
of (he Magistrate is limited to cases where the 
neglect or refusal to perform is wilful and with¬ 
out lawful and reasonable excuse. Ae a rule 
a mere breach of contract ought not to be an 
oflenoe, but only to be the subjeot of a civil 
action. Act XIII of 1859 is. likeOh. 19 I.p. 


I t.— Imperial Acts—ooDtinaed. 

Act XIII of 1859 (Workman'e Breach of 
Contract)— conltnued. 

C*, an exccplit'Di Bat the I^Iagistrate bas to 
use a judicial di^cretioo and to coosider wbethet 
any excuse avt^rred is lawful and reasonable. 
And a man cannot bo treated as a cciiziTDal for 
not performing a contract which could not be 
enforced against him by civil process. QUEEN* 
Empress V Rajap. i6 B. 368. (8 W.R. 69, 

I Cr.. 9 B.H.Ce *271. 2 M.HX. 427, 11 A. 262, 
H W.R.Cr. 29, 18W.R. Ct. 63. 7 B. 379, 7 
M. 131,3 A. 744, 11 M 362. R.) [F., 11 Cr. 

L J 329» 6 Ind. Cns. 914 = 9 P.R. 1910 Cr.= 
12 P W.R. 1910. Cr.. *23 P.R. 1913 Cce^lSCr, 
L J. 166 = 22 lud. Cas. 742, Rat. Un. Cr, G, 
974.] 

(4 A: 51— Advance lo labourer must be on 
account of Under Act XIU of 1869, there 

must be an advance of money on accouotof work 
which a labourer ba^ contracted to perform; 
though the labourer might lawfully consent to 
take paddy in lieu of money, it is essential that 
the advance should bo on account of the work 
to be portorinedi In re THOLEGA RAMA, 
1 Weir 683. 

(6) —^dt^ance must be m payment of u;orfc,— 

' Where sovereigns were advanced to the accuBed* 

I not in payment of the work, but as material to 
be worked up, hcld^ that there was no advance 
within the meniiing of Act XIII of 1859. In re 
EOTHIATH CBOYl, 1 Weir 693. 

[7) ^Advance rnust be in paijment of work to 
be done —Where money is advanced to a work¬ 
man, not in ptyment of work to be done, but 
merely to be used as raw material, tbe money 
advanced is an advance within the meaning of 
Act XIII of 1859. High court proceed¬ 
ings. 26TH APRIL 1871, 1 Weir 701 = 6 M.Hv 
C. App, 24. [J?., 1 Weir 6920 

{8)^There must be some balance left in the 
advance for which work has not beendone.^ 
This Act relates to fraudulent breaches of 
contract, and does not apply where an advance 
bas not only been worked ofi by a labourer, but 
an actual balance i$ due to him. TARA DOSS 

bhuttacharjee V. Bfaloo Sheikh, 

8 W.R. 89. Cr. [Diss., 11 A. 262 ; R., 16 I>. 36S0 

{0)—Advance unmediatelp refurwed—Where 
the accused, who owed a certain sum to the 
complainant, agreed to work upon tbe com¬ 
plainant's estate for a certain period, and tbe 
complainant, in order to make the contract a 
valid 000 , advanced tbe amount to the acousedi 
who received it and immediately returned it to 
the complainant, held, that there was no ad¬ 
vance within tbe meaning of the Act. INNASI 

Maistryv, Thomas Murray, i Weir 685. 

{\0)Sond^Repayment of s«w advanced by 
snsfnfmeiifs.^Wbere the money was not advanc¬ 
ed on account of work contracted to be donet 
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/•—Imperial Acts —cootiuued. I 

Aot XIII of 1859 (Workman's Breach of 
Contract)— contmuedi 

but WAS A mare loan to be repaid by monthly 
iDStalmenta out of the wages earDod during 
the contracted period of service, such a contract 
was held to bo not one within the provisions 
of the Act. Queen-Empress v. Ningavpa. 
Rat. Un. Cr. C« 754. 

(11)— Affreemcnt to repay advance by deduc¬ 
tion from wayes accruing due, -Where in an 
agreement (or work there was a clause that 
the advance was to be repaid by a deduction 
Item wages that were to accrue due for ser- I 
vices, heldy that there was nothing oppressive I 
in the contract, as the clause for re-p^ymeots 
by deduction from wages was controlled by the 
agreement to work only for a specific number 
of montbs in the aggregate, and as a breach of 
the agreement, at a time when the wages due 
were in excess of the advance remaining un¬ 
paid, would not be fraudulent though wrongful. 
In re CHOWRI Muthu, 1 Weir. 707. 

(12) —Confracf providint; /or portion oftoages 
going periodically in reduction of aivoftce— 
H/fect,—A contract to the eQe'.t that the work¬ 
man shall work for wagea, deducting from bis 
wages a certain sum periodically to make good 
an advance, is within the Act XIII of )8o9. 
JELAOAN SUBRAMaNIA NAIDU V. SlNGARA 
MUDALI, 27 M L.J. 816. {7 M. 131, ^23 M. 
208, F.) 

(13) —Advance mids to labourer for marriage 
expenses, —Where a certain amount of money 
was advanced to the accused foe marci>ige and 
other expenses, but not for work to be performed, 
heldf that the advance was not one witbm the 
meaniog of Act XIII of 1859. In re GOPALA 
Padayacbi, 1 Weir. 684. 

(li)—Advance in (he nature of debt. —The 
provisions of the Workman’s Breach of Contract 
Act, 1859, do not apply where the advance is 
literally or practically in the nature of a debt, 
and where, even assuming that the advance is 
not in the nature of a debt, the conditions are 
inequitable. The Act does not apply where 
the advance is not to be paid ofi by the work 
done but out of the wago^ the workman was to 
receive. 2rt re ABDUL Basul ISMAIL.JI. 13 
Bora. L.R. 84B»il Ind, Gas. 586^12 Cr. L.J. 
402. [B., 14 Bom. L.R. 956»13 Cr. L.J. 853 

-17 Ind. Cas. 789, 16 Cr. L.J. 383 = 23 lad, 

' Cae. 761 = 7 8.L.R. 100.] 

(151—Advance by way of loan, —Tho provi- 
aioDS of the Act in question can only apply to 
the case of a workman, who has received from 
his employer as advance of money on account 
of any work which be has contracted to per¬ 
form ; they do not apply to a case, in which the 
workman faas only received a loan from bis 
master or employer, without any reference Co 
hie wages for the work which be has agreed to 
uo, and the loan has to be repaid by monthly 
inatalments extending over a certain period, 
without any deductions being made from the 
^agee in respect of those inetalments. The 


I.^Imperial /tefs—coutinuod, 

Act XllI of 1859 (Workrfian’s Breach of 

Contract) —confi7i?<fd. 

Act (Xtll of 1859| which is of a ponal nature 
has to bo construed verv strictly. GankSHI 
Lal V. SRUGAN Chand. 9 P. R. 1910, Cr.-3 
Ind. Cas. 914*12 P.W R. 1910. Cr.-llCr. 
L. J. S29. 13 A. 74 1. F. ; lO H. 368, 17 VM. 

1890, Cr., A’.) [/?., 23 V. R. 1013. Cr.] 

(16) —'CoJi/mcf to work in censvicration of 

iwcvious d^bt —WhCEo the accu'-ed agreed to 
serve tho complainant for 972 iti cnii- 

fideration of money due to tbo cotnpliinaia on 
account of former debts, but loft the service 
after three months, held that there was no 
fraudulent breach of contract within tho 
meioing of Act XlIl of 1869. so as to render 
the accused liable to be dealt with criminally, 
and that the Act was not applieablo, as no 
money was received in advance, the considera¬ 
tion for the agreement to work being an old 
debt. Reg v. JRTHYA valad VksTVA. 9 B, 
H. C. 171. IR, 16 B. 368, 11 Cr. L. J. 329*5 
Ind. Cas. 914*9 P. R. 1910*12 P.sV.R, 1910 
Cr.J 

(17) —Agreement to work until 

of personal and nricestral debts. —Where the 
accused bound him-olf to work lor the complain- 
ant, until tho repayment nf a sum found duo to 
the complainant on a settlemcat of accounts in 
respect to certain personal ami ance.stral debts, 
heldy that such a contract did not como under 
the provisions of A.'t XIII of 1859. HIGH 
COURT PROCEEDINGS, 2ND NOV. l8S0, No. 
2197, 1 Weir. 680. 

(\^)—Advance without interest, but not on 
account of work to be i)‘»rformed, —Where an ad¬ 
vance without int^'rost WAS made to the accused, 
on condition that ho should perform service, 
but not on account of svork to he performed, 
held, that the provisions of Act XHl of 1859 
were not applicable to that contract. In re 
Kali, l Weir. 684. 

( 19 ) —Advance of money to bs repoid without 

interest. —Where an empi‘)yer advanced a sum 
ol Rs. 100 to the accused, who bound himself to 
work for the compUiuant with his wife for a 
certain period, during which he received w^ges 
both for himself and for his wife and after 
which the loan was to be, repaid without 
interest. Md, that the contract was not one 
contemplated by Act XTIl of 1859. HIGH 
COURT Proceedings. 9TH JAN. id80, No. 39, 
I Weir 681. 23 M. 203* I Weir 087 = 1 

Weir 682, 1 Weir 683.] 

(20) —Advance to induce workman to enter 
into contract of service. —Where an advance is 
made to a person to induce him to enter into 
a contract of service, but not for work which 
such person contracts to perform, the contract 
is not one within the meaning of Act XIII of 
1859. in re BajaH SAHib, 1 Weir. 684. 

(21) —Loanffiven tc labourer on condition that 
the latter should enter into a contract of 
eertnea.—Where, by a weitteo agreement enter* 
ed into with the proprietors of certain estate,. 
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I, —Imperial .Ac^s—coDlioued. 

Act XIII of 1839 (Workmao 8 Breach of 
Contract )—conun 

a ruuibev of worktuon aj»recd to work on that 
estate fjc a period of four years and ono month 
for an initial advance of one rupee each, in 
respect of which it was expressly sbipoUted 
tliit It •should not be repaid till alter Ibe expi* 
ration of the agreement, held, that the cam of 
ono rupee given on the dale of tbo agreement 
wan not *' monoy advanced on account of work 
to be performed,’* but rather a loan, m\dc 
without iatorcst, ou tho couditiOD that the 
dclendaots would enter into a contract of 
service for the duration of the loan, namely* 
four years and one month. The provision** of 
ActXllI of 1859 were, therefore, held to bo 
inapplicable to that loan TaNGI JOOHI v. 
Hall, 23 M. 203 = 1 Weir 687. (F.* 17 lod. 

Cas. 4i0«23 M. L J. 513*1912 M. \V. N. 
1152; /?., 22 Ind. Pa*;. 7-l2«23 P. R. 1913, 14 
Cr, L. J. 400*20 Ind. Cas. 224.] 

(22) —Recc'pf of advance^Contraci of lonn on 

condition (hat debtor will ivorkfor co/npltzinonl. 
—Where an accu-i*d received au advaoce from 
tho complairi int anl contrac^.ed that ho would 
work fOt* a year under tbo complainant and 
would then rep ly tbo advance, held, that tbo 
Act does uoi apply to a contract of this nature. 
Tbo contract was a loan, with a conditioa 
attache ) that the borrower should work lor the 
complainant. The Act applies only where 
there Las been a contnc* for work, with money 
given as wages in advance. El!PERDU y. 
GOOROOMOONDUN. 4Cr. L. J. 200-3 L. B. 
R. 187. (3 A.774. F,) 

(23) —i?^cripf advance ^Contract lo work until 
repayynent^Constraction of the Acf.—Such a 
construction of the Act ag would enforce a 
contract in violation of law of a more stringent 
nature must not be adopted, Where a labourer 
agreed, in consideration of an advance of money 
received from the complainant, to work for the 
latter until the repayment of the amount 
advanced, held, that the contract was not 
withiu the Act, HIGH COURT PROCEEDINGS 
12TH Dec. 1873* No. 2181, 1 Welt 680- 
7 M. H. a App. 30. [F, Rat. Un. Cr. Cas. 
754. I Weir 6S0, 681; D., 1 Weir 636,] 

{2i)^Advance of money by employer ,—In 
coDsidoratioD of the accused agreeing to work 
for wages in a tannery, tho proprietor advanced 
to him Bs. 10, which was to be worked off, 
annas S per week being deducted from the wages 
which would accrue due, Held, that the pro¬ 
visions of Act XIII of 1869 would apply to 
such a case. Quben v. TULUKANAM, 7 H 
131 = 1 Welp 685. [F* 14 Cr. L, J. 400-20Ind 
Cae. 224;B,,16B. 363 (370), 23 M. 203. 22 
Ind, Cas, 742 = 23 P, R, 1913.] 

(25)—Advance of money by employer io be re- 
paid out o/ujflprs.—Where an employer advanc¬ 
ed a fum of Rs- 10 to a workman, which was 
to be repaid out of the wages earned by instal¬ 
ments of 1 rupee in each month, held that the 
money should be regarded as money advanced 


/,—Imperial Ac7s—continued. 

Act XIII of 1859 (Workman's Breach o{ 
CoDtract) —co«fi>u<ed. 

on account vt work to be performed and the 
provisions of Act XUI of 1859 were applicable 
to the oa*;o- TanG! Joghi v. HALL, 23 M. 203 
= 1 Weir 687. [F.* 17 Ind. 420 = 23 M.L 
J. 013 = 1912 M W.N. 1152; B., 22 Ind. Cas, 
742=23 P.R. 1913, 14 Cr.L.J. 400 = 20 lod, 
Cas. 224.] 

( 20 )—di^Mficafion of Act —Specific rvorft— 
Advance for work which workman rvas already 
doi.if/,—The loan^ that cao bo recovered 
under Act XIII of 1859t tho loans which 
are advanced by employers to their workmen 
for doing speciho work. When the money was 
advanced, uot (or doing any particular work, 
k)Ut foe the work which the workman was 
already doingi and the work was finisbod by the 
time of prosecution, held that tbo Act did not 
apply. Oiga v. Muhammad Amin. 10 A,L J. 
468-13 Cr. L.J. 863-17 lod. Cas. 799-33 
A. 61. 

(27) —Order for immediate rej^ayment of 
advance, —An order to repay the advance on 
tbo spot is not absolutely illegal, provided the 
Magistrate has passed tbo order in ^iocordanoe 
with the option of the compUinanN In re 
PULLENCHERI HYDER. 1 Wdf, 699, 

(28) —Cerfam cases that do or do not fait 
within the scope of this Act—Contract to supply 
labour. pereon who merely underbakes to 
supply I.ibour, but does uot undertake to be 
present and see the work done, is not a labourer 
within tbo meaning of the Act. In re KOLAN* 
THAIGOUNDAN, 1 Weir. 678. 

(29) —Confrac^ h supply labour and to get la^ 
hour performed. —A contract to supply labourers 
and to get libour performed, although the 
nature and extent of tho work to be performed 
are not clearly specified, comes under the pro¬ 
visions of Act XIII of 1859. ROWSON v, 
Hanama Mrstri. 1 U. 280 = 1 Weir 675. 

(30) —Confracf to supply goods. —Where tho 
accused did not undertake to give his personal 
labour to the complainant, but only agreed to 
supply lime for him, held, that his contract did 
not fall within the scope of Act XIII of 1359« 
In re Lal KHan. i Weir, 691, 

(31) —Confraef to do or gel work done on 
supply of materials,—'An agreement to do ot 
get done a specific work within a given timSt 
and to do that work with the tools supplied by 
the employer, ftlls within the scope of the Act. 
In re Varada Chbtti, 1 Weir. 686, 


(32)—Confracf for the bringing and letti^Q 9/ 
carts.—The letting of cactSi whether at the 
place where the bargain is made or eldewhere» 
at a specified rate for the journey is not a oon« 
tract for the employing of an artificer, work* 
man» or labourer, within the meaning of the 
Aot, In re KesHaV RaMAOHANDBA, 

Uo. Cr. 0.349=Cr. Rg. 39 of 1887. [F., Bat. 
Un. Cr. Caa. 637,] 
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i.—Imperial Ac/s—oontiuucd. I 

Act XIII of 1859 {Workman’s Breach of i 
Contract) — continuid. 

(Zi)—Contract to pcrformagricultural work — 
Stipulation to pin pcnnltu in the ficnt of >iou- ; 
performance — Applicability of the .Icf.—Tha 
preamble and tbo other prcwisious of the Act 
show that it was not intended to apply to^ a con¬ 
tract to perform apcicultural seiwico {7 D- a79, 
B.). Where a contract prescribes a penalty for 

its breach, the remedy proscribed by this Act i 
cannot ba availed of. CROWN v. KHODa i 
BakSH, 38 P.R. 1914 Gr. 19G P.L.R- 1911. ; 

B.) i 

( 31 )—Confracf £o carry solfbj/ 6on£.—A con¬ 
tractor for the transport of salt from certain 
factories entered into an agreement with ' 
another to convey salt by boat taking an ad¬ 
vance. Held, that the contract did not fall 
within the provisions of Act XIII of 1959, as | 
there was nothing to show that the defendant 
pledged himself to tender persoiial labour, nor i 
the compUinant could be considered as an 
employer of labour, CaIiURAM v-C heNGaI'I’A, 

13 M. 351-1 Weir. 691. [F.. Rat. Un. Cr. 
Gas. 837 1 R.. 9 Or. L.J. 107 = 29 P.R, 1908. 
Cr. = 16 M.L.T. 235 = 1914 M.W.N. G51.] 

{Z5)—Liability of contractor.—&.n the Act | 
applies to cases In which a workman has under- 1 
taken to get work performed, as well as to cases 1 
in which bo undertakes personally to perform 1 
it, there may be cases in which a contractor is 
liable to proceedings under the Act. But tbo 
contractor must himself bo a workman. A : 
person whose ordinary business is that of a 
Cracting bricklayer, and who does not himself 
work, is not a workman within the meaning of 
the Act with reference to the contract for earth¬ 
work. GIBEY V. BUHBU PlLLAI, 7 M. 100=1 
Weir. 690. [F., 10 B. 9G. U.B.R. 1903, 4th 

Qr., W.B. of Contract, 3 ; R., U.B.R. 1904. Ist 
Qr. W. B. of Contract 1, 15 Cr- L.J. 235-23 
Ind. Gas. 187=7 L.B.B. 82 = 16 M.L.T. 235 = 
1914 M.W.N. 051.] 

(36)—Confractor.—Act XIII of 1859 applies to 
cases in which the workman has undertaken to 
get work performed, as well as to cases in which 
he undertakes personnili/ fo perform it, so^ that 
there may be cases in which a contractor is li^ 
hie to proceedings under the Act. But, in such 
oases the contractor must be himself a work¬ 
man, The Act docs not apply to a contract 
made by a^person who is not himself an artificer, 
workman, or labourer, but merely a contractor 
A8QAB ALl V. 8WAMI, U.B.R. 1902—1903. 
Yol.I, W. Bp. Cent. 8. (7 M. 100. R.) [R..4 
Ind. Cas. 827 = U.B.R. 1909. Vol. II. W. Be. 
ol Contract, 1.] 


(87)— Artificer, labourer or workman. A 
person who, in the ordinary course, would 
himself take part in the work he oontraoted for, 
is an artificer, labourer or workman, within the 
scope of the Workman's Breach of Oontraot 
Act, 1889. The terms of a oontraot were as 
follows : " The petitioner should provide the 
materialB and labour and the sum was fixed at 


I—Imperial Mefs—continued. 

Act XIII of 1859 (Workman's Breach of 
Contract)—d. 

Rs. ‘2GU. Gut of thi^ sum Rs. 100 had alret.iy 
boon piml and 50 were to l )0 p.iid when the 
payment of Ibc ghat cniuraeled to be doivj was 
begun. The work wa-< u be compleied witbin 
a month ; and if it bhonUl he w.isbed away in 
the monsoon, ihc poinioncr wa^ to re-lmtlcl it. 

If the coinpl iiuant hcr.-oU b ul to finisb thn 
work, the petitioner would pay 
that the petit i 'ner came wnhin i)ie ' ope ,ii too 
Act. QUEKN-EMI’Ul SS V AMIU KUAN. Kat. 
Uu. Cr. C. 204 = Cr Rg. 24-7 1884. 

(38)— Artificer, workm-’n o) laiourcr—Hcnd- 
carpinler—M'hclhcr fills vndcr the t-> m — 
Liability to prosicnhon —A per-on who i-= a 
'carpenter contractor’ or ‘h« •id-carpoiii"r under 
whose supervision and direction tl.e bou>c was 
to bo built by iourneyman oarpvi.icr, is .an 
artificer, workman or Uboiirer ’ within the 
meaning of the Workmen's Brea.h of G-'ntrict 
Act. and >3 not exempted from liability to pro¬ 
secution under the Act. 8E1N ''i 

MOON SHOOKE. 7 L B.R. 82 = 15 Cr. L.J, 235 
= 23 Ind. Cas. 187, (7 M. 100. Z>.) 

(39) —— Broker or mkUUcman is not 
emnloycr—Construction.—A persoo. who does 

; not bimsoll employ labour, but is a mere broker 
! or middleman supplying labour to an employer 
^ or master, is not entiiled lo tako ptoccediogc^ 

' as an cmployoc Kgainst the workman under tbe 
, Workmen’s Breach of Contract Act. The 
Workmen’s Breach of Contract Act should bo 
; strictly construed. EMI'EROB v. NaGA 7 IMA 
14 Boro. L R. 996=1 Bora. Cr. C. 200-13 
I Cr.L.J. 853 = 17 Ind. Cas. 789, [/£.. 15 Cr. L. 

^ J. 383 = 23 lud. Cas. 751=7 S.L.R. 100]. 

( 40 ) —Coolv-—Where a cooly rt-ccived from 
tho complainant, a maistry. a certain sum, and 
agreed to work for nine months in an estate, 
receiving four annas a day for bis wages and to 
repay the money advaoced after tho fulfilment 
of the contract, held, that the sum of money 
paid to the accused wasoot money advanced on 
account of work to be performed, but it was a 
payment made on condition that tbo defendant 
would enter into a contract of service for nine 
months, to which tba Act was not applicable. 
In re KanDAPPA GOUNDAN, 1 Welt 682. [Z«„ 
1 Weir 683, 1 Weir 687 = 23 M. 203.] 

( 41 )_ Coolies in issam.—Coolies in Assam. 

who have received advances in contemplation 
of work to be done, may be proceeded aga^st 
under tho Act. QUEEN v, GAUB GOUAH 
OachaREE. 8W.R. Cr. 6. 

U2)—Cooly gaung.—A. cooly gaung may be a 
vrorkman or labourer witbin the terms of the 
above Act. even though such 
of the work with hie own hands. MAUNO iUN 
V. PASIL KADBE, U.B.R. 

Workraan’B Breach of Contract l.[R., 11 ur. 

L.J. 58 = 4 Ind. Cas. 827 = U.B.R. 1907—1909, 
Vol. II, Work man’s Breach of Contract l.J 


(iZ)—Agreement to collect 
for personal service in default—An sgteemenb 
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i —Imperial /Ic/s—continued. 

Act XIII of 1859 (Workman's Breach of 
Contract)—coH^inwerf. 

by a person, in consideration of an advance of 
money, to collect cooJies to work on a cofiee- 
esiiite. and to pay penalty for every day’s delay 
in supplying labour and to serve as a cooly for 
five ?ears in the event of the contract not being 
fulfilled, was held to be an agreement within 
the scope of Act Xin of 1859. Tbe penalty 
prescribing personal service would not lake tbe 
case nut of ibc scope of the Act, inasmneb as. 
even if that part of tbe agreement was invalid, 
the complainant was still entitled to claim the 
performance of the substantive agreement, if 
still cap-ablc of p -rlormance. or the re payment 
of the advaiic". RA^fAS\VA.MI V. KaN’DASAMI 
8 M. 379=1 Weir. 679. [R.. 3 L.B.R 33. 1 

Weir 666.] 

(44)—Cobtlrrs.—Tbe accused, cobblers, re¬ 
ceived from the complainant an advance of 
Rs. 25. promising to work under him till the 
sum advancvd was worked ofi by deducting the 
value of tbe shoos stitched by him, htld, "that 
the contract was within the purview of Act 
XIII of 1859. In re Vki;ran. 1 Weir. 687. 

of Act to domestic $crt*a>ifs. 
“Act XIll of J859 does not apply to private 
domestic servants, eg., a hotsekeeper. but 
applies only to artificers, workmen or labourers 

KH.AN. 1 Weir 688. [ii’.. 1 

liCy)—Faclor>/ lobourer.-k labourer, who 
contracted with the manager of a silk-factory 
for a money consideration to work at the factory 
for lour months in a year for a period of three 
years, and broke the terms of the contract, was 
held liable to a prosecution under the Act' and 
the order of the Magistrate, holding that 'such 
acontract was an uoreasonableooe. and there¬ 
fore. one which cught not to be enforced by 

him, was set aside. KooNJOUEHarry Lall 
V. Rajah Doomney and Koonjobeharry 

LALL V. RUGHOONATH DOME 14 W R Cp 
29. fR., 16 B 368.) 

(47) —Confrncf to xoork at /aeforj/.—Case 

where the High Court declined to exercise its 

powers of revision, on the ground that Act did 
not apply to this contract, which was a con- 
tract to work at a certain factory. JAMES 
« W R T Cbander' BaS! 

18 W.R. Cr. 53. [R.. 16 B. 3G8.] 

(48) —S«rrf.v 0 ^ workmen.—Act XIII of 1859 
does not extend to a surety for the " artificer 
workman or labourer.” QUEEN-Empress v 
Bhila Nana Shet. l Bom. L.R. S23. 

i. • KorJ: ■ »i.hin the n.ea„Tof„, \h^W*S, 

men a Breach of Contract Aot. The require¬ 
ments to make the Aot annlipaiti- 

Mamu Beari y. Emperor 18^m L 
(1914) M.W N 651=27 M L J 
J. 631 = 25 Ind. Qm. 979. 


mperial Acts —continued. 

Act XIII of 1859 (Workman's Breach of 
Contract) —continued 

{5Q) —Where work is actnaly completed at 
(hne of complaint. Act does not apply,—The 
Act has no application to cases in which tbe 
Work has actually been completed at the time 
of tbe complaint HIGH COURT PROCEED¬ 
INGS, ilyTH Mar. 18G5, 1 Weir. 670. as M. 
Cr, L.J. n9 = l Woir. 671, A ]. 

^5\)^Conciact for loork—Iniefinite terms^ 
effvctof ,—Where ibe accused engaged to cut a 
chaDLcl and received advance in money and 
graioa, but tbe contract did not contain any 
definite term in aocordaoco with which tbe 
work was to be executed, held that there was 
no contract tbe breach of which the accused 
would be liable under Act XIII of 1859. In re 
ANKAMALAI. 1 Weir. 692. 

{52)-^A(jrc€m€nt to complete a specific xoork 
V)iih>n a specified Hrne.—Where a carpenter 
agreed to build, in a month’s time, a bandy 
out ol the materials to be supplied to him, and 
aMagietrato. on default being made, ordered 
bim to perform the contract 8 months after¬ 
wards, htld^ that tbe order was legal, inasmuch 
as the essentia] part of tbe agreement was that 
a certain specific article should be made within 
a reasonable time, the month being fixed as a 
guide to what would be a reasonable period. 
In re Madurai CHETTI. 1 Weir. 708, 

(53) —Contract o) service for Ivnited period. 
—Where tbe defendaot received an advance of 
Rs. 6 and agreed to work as an agricultural 
labourer for a period of one year, held^ that 
there was nothing illegal in the contract, 
because the period W 4 s a limited one. In re 
KaDARanaTHAM Munigadu, 1 Weir. 706. 

(54) —Confracf (o work for a specific period 
and for a further period incase of default*-^ 
Where the accused receiving an advaooa, agreed 
to work with a cooly on tbe pi iintiff's estate 
from the 4ih June, 1884 to the 30th April, 
1895, and to continue to work for as many days 
after tbe 30ih April as he should have made 
default in working during tbe term, held, that 
the special agreement to work for an additional 
number of days after the 30tb April. 1885, in 
case of default was not bad in Jaw. A Magis¬ 
trate, on such def'iult occurring, should specify 
the number of days tbe accused was bound to 
work after tbe 30th April, 1886. In re OHOURI 
UUTHU. 1 Weir. 707. 

(55) —Confracf to work for twelve years.—k 
contraot to work 8 hours a day for 12 years, for 
wages not shown to be above the market* rate^ 
and to hve in any bouse that may be provided, 
^tng otherwise a form of slavery, is illegal. 
Where an advance m^de to a workman is mere¬ 
ly a loan, Aot XIII ol 1859 does not apply. In 
re AMBU, 15 Cr. L.J. 364 = 23 Ind. Cae. 752. 

(te)~Conlract of service for a long period, not 
wubin scope of the Act.-'Stxfs Aot does nob aon- 
tenapiate a contract involving a service ex¬ 
tending over a long period, in tbe clroum- 
stanoes which would probably leave the con- 
tractor, at the close of the period, indebted to 
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Imperial Acls-^continued. 

Act XIII of 1859 (Workman 8 Breach of 
Contract)—cou^inweii, 

the employer and make it neces^^ary (or him to 
t6«arrangd himself lor a further period, a result 
Tvhioh would practically oountonauco a kind o( 
slavery. HIGH COURT PROCEKDINGS, 9TH 
JAN. 1880, No. 39. I Weir. 681. 

( 57 )—j,uir,/ under the Act. nature of* — 
When a couiplaint has boon made against au 
artificer, workman, labourer, under Act XIII 
of 1859, that, having received an advance, be 
has failed without reasonable excuse to perforin 
his contract, the inquiry to be made under the 
first part of the second section of the Act is not 
an inquiry into an offence which may bo tried 
summarily. It is an inquiry of a special char¬ 
acter, which, in some may require to be 

conducted with much care and patience. 
POLLARD V. MOTHl\L, 4 M 234*1 Weir 
695=2 Weir 325. [F.. 33 B, 22 Bom. i 

L.R. 255* I Ind. Cas. 378, 2 L.B R. 163 (164). 
U.B.R. 1902, 3rd Qr.. Workman's Breach of 
Ooutraot Act I; B., 27 C. 131 (132)]. 

(58)—Ittgutrr/ under the Act—Term% of con¬ 
tract should be ascerfaineJ.—In a proceeding 
under the Workman's Breach of Contract Act. 
1859, the first thing to be ascertained ie, whetbet 
the artificer, workman or labourer entered into 
a valid contract, and if so, has. wilfully and 
without lawful or reasons bio excuse, neglected or 
refused to perform work according to the terms 
of the coDiraot. In order that this may be as* 
certained, it is quite clear that the terms and 
circumstances of the oouicact must be accurately 
ascertained. EMPEROR v. NaWDEO SakhA- 
RAM, 12 Bom. L.R. 135. 

(59) — Several confraefs— Procedure. —Whore 
the contracts are several, each defendant should 
be proceeded against separately. In re RayAi 
1 Weir. 707. 

(60) —Sunrmarv trial under the .4cc.—An 

ofienco under the Workman’s Breach of contract 
Act, cannot be tried summarily. EMPEROR v. 
Dbondu Krishna kamblya, 6 Bom. L.R. 
255. (4 M. 234, F.; 1 Weir. (494, 11 A. 262, 

N.F.) [F ,33 B. 25*10 Bom. L.R. 1126*8 
Or. LJ. 409.] 

(61) — Summary punishment^Practice .—An 
offence under the Workman’s Breach of Con¬ 
tract Act, 1659, cannot be ponisbed summarily. 

Emperor v. Balu Salaji. 10 Bom. L R. 
1126*83 B. 2S*8 Or. L J. 409*1 lod. Cas. 
887. (6 Bom. L.R. 255, F.). 

(62) —ifadras Act III of 1865 — Extent of 
punisAtnsnf.—Madras Act III of 1865 autho- 
tiees any Magistrate to take cognizance of any 
offence against any special or local law in force, 
notwithstanding any provision to the contrary 
in any existing Act or Regulation, and inter alia 
cl offences under Act XIII of 1859. But as to 
the amount of punishment,be shall be restrained 
within the limits ot his ordinary jurisdiction* 
ISlQH COURT PROOEBDINGS, 9th August 1869, 
4 ll.H.G. App. 64. 


IImperial Aefs—continued. 

Act Xlll of 1859 (Workman s Breach of 
Contract) - condnuetl. 

(Go, 04)—i 7indfr the Act^-JuriS' 
ilicct 0 )t of Miinv Cimi}(ion precedent, /or 

issuiiitj a zoarranl. — Iv^lhi r the Court wubiu 
whose i^'Ctl liuiiis. i w ‘ikiiKu. I'lbouror or an 
artificer resides, or the Court within whose local 
limits the refus*^l loprr( rni his contract occurs 
h4s jurisdiction lo he if the complaint. The 
vvamnl issutd by the latter Co.irt ny\y be exe¬ 
cuted ouisido Its local j irisdKB*»foro a 
warrant is i'*siued un l*r A:t Xlll of 1S59, a 
Migistratc should uiquiro into the f ict and 
satisfy himself that a goui f rcic ca-ic is 

made out- When suchcar^o h undo out, the 
Migistralc i< b;uud to issue prjce^s and should 
not refer the complainant to a Ci/U Court, 
Mana LaL V. Vahia 17 P R. 1896 Cr. \Foll. 
iC.4ppr.,6Ind Cas. 6ld= 12 P. R IU10Cf.«13 
P.W.R. 1910Cr.*«ll Cr. L.J. 380,] 

(05)—/s5U6 of warrafit—Power of .\ri(ji$trnte. 
—Act Xlll of 1859 authonses tb-? Ma^i.str^ttes, 
on a complaint being uitd*). to issue a sv.irrant, 
and the provisions of theCrim Pro. Code apply 
to that warrant. Therefore, s. 33 of the Cnm. 
Fro. Code (1882) is applicable to warrants 
isi^ued under the provisions of Act XUI of 1850. 
Queen-Empress v. Kattayan. 20 M. 23S* 2 
Weir, 40 - l Weir. 697. QUBBN EMBRESS v. 
MUTTIaYTA, 20 M. 4S7. [F , 20 A. 124« A.W. 
N. 1897, 220 ; ii.. 6 Bom.L.R. 255-33 B. 22« 

1 lod. Cas. 378.] 

( 66 ) —4ppZica6ififv of s. 83, Crim, Pro. Code 
(1682). to warratiis under Act Xlll of 1859.— 
8 . 83. Crim. Pro. Code, is applicable to warrants 
issued under the provisions of Act XIII of 1859. 
Gauki Shankar V. Mata Prasad, 20 A. 124 
^A.W.N. 1897. 220. 

(67) —23}/ whom this Act is lo be put vi motion 
— Magistrate—Power to tike proceeding under. 
—Act XUI of 1859 can only be put in motion by 
the employer, and a Magistrate has no jurisdic¬ 
tion to pass orders under that Act. when the 
case before him is one uuder the Penal Code. 
CBEDDi V. Mahomed Ali, il A.L J. il7* 18 
lod. Cas. 885 — 14 Cc. L.J. 133*33 A. 143. 

(QQ)_p^ovision for payment of penalty, no bar 
to AePs operation.—The provision for payment 
of penalty in the contract doen not bar the 
operation of Act XIII of 1859. HIGH COURT 
Proceedings, isth Makch 1877, No. 673,1 
Weir. 674. 

( 09 )_ Breaches of contract under the Act. 

whether offences.—Tho term’* offences ” must 
be construed according to its natural meanings 
in the absence of any clause restricting the 
meaning. Act XIII of 1859 is intended to provide 
for breaches of contract and to inflict penalties. 
The matter to wbioh those penalties are attached 
arc offences. HIGH COURT PROCEEDINGS, 
16TH NOV. 1874, No. 1810, 1 Weir, 697. 

{^0)—~Power of Magistrate to enforce a contract 
fo labour outside British Incliu.—Although a 
contract for work is made in British India, tho 





127 


THE ALL INDIA DIGEST. 


128 


l.~lmperlal /Ic/s—cootioucd. - l.—Imperial Acis -continued. 

Act XllI of 1859 (Workman’s Breach of Act XIII of 1859 (Workman’s Breach of 
Contract}—coniinMfrf. Contract) —coKlinwed. 


Courts in British India have no power to proceed 
under Act XIII of 1859, if the work contracted 
for is to be performed in a foroian territory. 
High couht procheding.s, isth Dec. is7G, 
No. 2940. 1 Weir. 671. [F.. 10 JI. 21 = 1 Weir 
G7I]. 


(71)—Ctue w7re>c tcoikwas lobe performed 
in frtreiein terrilory. —Where a Masisirato had 
directed a man, who h.id conir.icted for work 
in Travancore, to pay up a sum under Act XIII 
of 1859, and, in default, ordered him to be kept 
in rigorous imprisonmpnt for one iiiontb, held, 
that the order was illegal, inasmuch as the 
work was to bo performed in a foreign territory. 
Gregory v. Vadak.asi Kanoani, lO M 2i 
= 1 Weir. 671. [F.. llCr. L.J. .380 (381) = 

6 Irid. Ce.s. 618=12 P.R. 1910. Cr. = 185 P.L.K. 
1910, Cr.= 13P.W.R. 1910, Cr.). 

(72) —Contract to be performed in foreign terri¬ 
tory—-Applicability of the Jcf.—An order cannot 
bo passed under Act XIII ol 18.59 to enforce the t 
performance of a cout^^ct. if such performance 
is to take place in foreicn territory. SiNNA 
KaRUI’I'AN, 16 M.L.T. 303. IIOM. 21. R.) | 

(l^)—Knforcement of contract—Extent of 
enforcement. —A contract coming under Act ' 
XIII of 1859 can only bo enforced according to 
its term. Where the defendant agreed with the ] 
complainant, receiving an advance, to work ■ 
with four coolies on the complainant’s estate I 
for ten months between .a spcci6cd period, and | 
on default being made, the Alagistrate ordered 
the defeudaut to work with the four coolies for 
ten mouths from the date of bia order, held, 
that, as the agreement was not to do work for j 
any ten months, hut for a specific season, the 
order of the Magistrate should bo confined to i 
directing the accused to work for the residue of 
the period originally contracted for, remaining 
after tho date of bia order. In rc CHIKSA 
PUTTA, 1 Weir. 704. [F.. 1 Woir. 705 ; R.. 35 
C. 1028 — 3 C.L.J. 312=8 Cr. L J, 134 = 12 C. 
W.N. 869]. In re MATHA GOUNDAN, 1 Weir 
705. [R.. 35 0. 1028 = 8 C.L.J. 312 = 8 Cr. L J. 
134 = 12 C.W.N. 869: D., 1 Weir 705]. 

(74)—Cfaim barred in Civil Court—Prose¬ 
cution also barred.—Yfhete a bond to work as 
weaver for 13 months or in default to pay back 
the sum advanced could not be enforced in a 
Civil Court on account of lapse of time it can¬ 
not be made the basis of a prosecution under 
Act XIII of 1859. Queen-Empress v. Govind 
valad Lakshman, Rat, Un. Cr G 874=c<i 
Rg. 50 of 1896. ■ 


{15)~ImprtsoHment of defendant by order of 
Magistrate whether bars jurisdictiori of Civil 
Court.—kn order of a Magistrate for the repav- 
ment of tho money advanced under Act XIII 
ot 1859 is not so satisfied by the subsequent 
imprisonment of the defendant, as to deprive 
the plaintiff of his remedy by a civil suit 
VbRNEDE. C. a. a. V. ABDUL GiRI ChiNNA 
SWAMI, 2 M. H. C. 427. [R.. ifi B. 368] 


(7G)— Crim. Pro. Code (1882), s. 545—Com- 
pensalion for costs of suit, —Au order calling on 
the accub'od to pay the complainant a sum of 
money lor his costs cannot be made in a case 
under Act XIII of 1859. QUEEN EMPRESS v. 
Bh\G 00 JI. Rat. Un. Cr. C. 625==Cr. Rg. 52 of 
18S2. 

(77j— Order 6 ?/ Mngislrnti* for extra work in 
atiticipalioyi of default^ HWgal —Whcco a 
Magistraio ordered a person* who had made 
default in fulfilling bis contract to work, bo 
work from tbc date of tho order to a certain 
date, and, in case of default, duriog that period, 
to work for an extra number of days for such 
default, held, that it was not competent for 
the Magistrato to make the order in antici- 
pabiou of a default. In re Chouri Muthu, 1 
Weir. 707. 

(78|— Preamble—Scope of preamble. —Where 
the language of tho enaotjiig sections of a 
statute is clear, the terms of a preamble cannot 
be called in aid to restrict their operation or to 
cut them down. The purpose for which a pre- 
amble to a statute is framed is to iodicato what 
in general terms was the object of the Legisla¬ 
ture in paSding the Act, but it may well happen 
that these general terms will nob indicate or 
cover all tbo mischief which in the enacting 
portions of the Act itaoU is found to be provided 

for. Queen-Empress v. Indrajit. ii A. 262 
*A.W N. 1889, 85. [R., 26 B. 767, 16 O.P. 

L.K. 99.] 

(79)— Preamble and $, 6 — Application of the 
Act to City of Mirsapur —Where, in a suit un¬ 
der the Act by an employer at Mirzapur Oity 
against certain workmen, it was found that the 
money advanced by him was by way of loan 
and had no reference to the wages of such 
workman, and that no deduction on account of 
such advance was over made from their wages 
or the payments made to them; held that the 
contract between the parties was not one con* 
tempUted by the Act, which, therefore* was 
ioapplicablo to the case. Heldf also that it was 
not certain whether the Act applied to the City 
of l^lirzapur, as tbo Local Goverument had ex¬ 
tended the Act only to the station ” of Mirza¬ 
pur. Ramprasad Vv Dirqpal, S a. 744* a. 
W.N. 1881, SO. [F., 16 C.W.N. 15 = 8 Ind. Cas* 
123= 11 Cr. L.J. 564, 11 Cr. LJ, 329 = 5 Ind. 
Cas. 914 = 9 P.R. 1910, Cr. = 12 P.W.R, 1910* 
Cr., 3 L.B.R. 187 = 4 Cr. L.J. 200; R.* 16 B. 
368, 15 Cr. L.J, 166 = 23 P.R. 1913, Cr.*32 
Ind. Cas. 742, 96 P.L.R. 1914.] 

(80)—S. 1— Loan — Agreement to serve—Inter¬ 
pretation of agreement.—The accused took, from 
the applicant, Rs. 170 in advance under a 
written agreement, whereby be agreed, in con¬ 
sideration of the loan, to work at tho latter's 
factory as a shoe-m^ker for threo years. The 
Magistrate discharged the accused on the ground 
that the oonlraot was not for work to be done, 
but was ID order to bind the accused down to 
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/. —Imperial Acts—coutiuuod. 

Act XllI o{ 1&5S (Workman's Breach of 

Contract)—contniKcd. \ 

I 

work for a period of ibreo 3*0 ir^. lleldt scLtiug 
aside the order ol discharge, tb^t tOe lenus of 
the COT)tract were cUar and utoiicbt it within 
the p^ovi^ions 0 ! tbo Aot. In u* SHK \ MUicit 
Ram TEHAL. 9 Bora L.R. 362 = 5 Or.L J. 337. 

(81) — 6 '. I — Whether proceediuijs nndjr Act 

arc trial .'*—Toe procccaiogs of toe ^ 

up to aod ioclusivt) of tho passing by bim of «;t) ^ 
order foe either the repayment of the advance 
or the performance of tbe contract do not cou* 
stitute A ** trial'* for any oSeuco as defined in 
Crim. b^ro. Code. EMPEROR v. DHONDU 
Krishna Kamhlva, 6 Bom. L H. 2SS. 

(82) —S. 1 —t/oi?U inluance to thfce fatouri^rs. 

—S* 1 of Act XllI of idOO deals with advances 
to individuals, not with cases of advances to 
several persons ]omtiy* BhaW ABaJX v. 
Rama MahuTI, 2 Bom. L.R. 545. 

(83) —1 —Frauds whether an essential in- 
gredient 0 / an offence nnder the tecUon ^—It 19 
the wihul. and without lawful and reasonable 
excuse, uegleciiiig or refusing to perform tbe 
contract entered into by the persons whom tbe » 
Act concero9,tbHt constitutes tbeoflence under ; 
8. 2 of tbe Act. Notwjtbstaudiog the pream* 
ble of tbe Act, wbicb spe-iks of ''fraudulent 
breach of contract,'* fraud is not an essential 
ingredient of that oQeoce. QUEEN-EMPUESS » 
V. INDRAJIT, 11 A. 262»A.WN. 1869. 85. 

(8 W.R. Ct. 69, Di$s.\ [H., 16 B. 369, 27 C. 1 
131.] ; 

(84)—S. 1 —Case which wa$ htld not to be \ 
within the scope of the Act^iraudulcnt breach , 
of eontract~Conditionprccedent to applxcathn of 
the Act,—A entered into an agreement with K to 
work for K as a grinder and polisher of surgical 
instrumente, on a salary of Rs. 30* Ho was 
entitled to get the work done by contract. Ho 
was also entitled to get a statomont of accounts 
annually, and to receive a certain perconiago of 
the profits, and in the event of tbe company 
being wound up, to a percentage of the reserve 
fund. A left bis employment, according 
to bim, his employers failed to perform their 
part of tbe agreement. Held, that A was 
entitled to privileges far above those of an 
ordinary artificer or labourer, and that the Act 
(XIII of 1659) bad no application. That a 
fraudulent breach is a condition prectident to 
the operation of the Act, and that tbe broach 
was not fraudulent in this case. The preamble 
shows that tbe Aot aims at the prevention of 
fraudulent breaches of contract. Though tbe 
preamble is not to be considered as part of the 
Act, yet the words shall wilfully and without 
lawful or reasonable excuse—etc.** in s, 1 are, 
for all practical purposes, equivalent to the 
expression fraudulent broach,** id the pream* 
ble. PUBNA OHANDBA NANDAN V, TABACK 

Nath Chandba, 88 0.917. [R., 7 B.L-R. 

100 .] 

(66)~8. 1 —Jurisdiction—177 of Act V 0 / 
1698.~The proceedings under Aot XIII of 1869 
can be inskitnted either in the Ooort of tbe 

9 


f . — Imperiat .It'/s—cootiiiuod. 

Act Xlli ot 1359 (Worktiiaii's B»cach ol 
Contract) - « uitinutti. 


Miigi'-Lriie wi^hiti Uio limit? nf 
junsdh'iioii ilio u •(•'H laM? n'-isr s. <*r in 
witbiii svbosc local I be re!us,il to pt i inriu 

ibec<U)iruC li i-< pln*e, ind not wbi re 

llie eod.r.ic*: I) i> eii a* a*liv luale arul 
luouey n'.'civ <1. if\Nl's)l\ '.In’ijH v KarM 
DIS. iSPW.R 1910 Cr 12 P R 1910 Cr.= 
6 Ind- Cas 6la 11 Cr. L J, 380 185 P L. R. 

1910 (17 IMi Or 10 M il. /•' <iud 

Appr.\ 2nC. tV>7, 21 M 6'>0. 2S M i C \Y. 
N. 253, D,} 


(86) —S. o/.i;.i 

dtiiom—Latourt.*'f\yUuiy h* jicrfon/L — Wli'U 
finished thi'ouith ••ihi^rs — ICOcct- — In ^ r-.or to 
giw jiirij^dictioii i • I M mil'll ne in-d» v XIII 
of 195'J, there < 4 re only two conduion^ rotjuir^id 
oy ibe Act. namely, an a<lv,ince of mniicy and 
b wilful failure to p'Tforin woik. If thcise 
^•ondiuons are fnltUled, the M-igi^trato i> bound 
eiuber to order tho rcpiyriienl of tbe ^idvioce 
or so much of it as rom duo, or to ord^ r tho 
work to be performed. Tbe o ily ollfcC. id ibo 
wark having b^ou perform'' 1 by the agency of 
orbors is to Icive open the one atit.rn 4 tiva of 
recovering tho advaooo or so much as is still 
due. because tho work cannot be ordered to be 
dene over again ariu tho 1 iw will not c 'inpcl the 
performance of the impo.^sible H.MilHULLAH 
V SUMAR wd. Usman. 3 S.L.R 223. Cr ,-6 
Ind. Cas. 879 = 11 Cr L*J. 414. ( 2 S M. 37, 
Diss,) 

(87) “S. 1—Jurisdiction— Whnre pfoceedinga 
under ihU Act (0 be luitifu'rd —Procet-diogs 
under the Act can be ]usrafut<>i either in tbo 
Court ol tho tRis^ r.it(*, witbiu th** limits of 
wbos" lucil jurisdiction ibe defendant resides, 
or iu a Court within whose local limits tho 
refusal to pectorm tho contract has taken place, 
and not where tbo contract b is been actually 
made and monev received. GANBSHA SiNGH v. 
KarmDIN, 13 P.WR. 1910. Cr (17 P.R. 1896 
Cr.t 10 M. 21, h\; 25 C. 637, 24 M. G60. 2H M. 
37. 4C.W.N, 253, D.f 

( 88 ) —S. 1 —Contract entered into with Secre- 
tary of Stale to work in Govern7ne7it rubber 
plantations^ Burma ^Neglect of labourer to do 
roork contracted fo^—Right of Secretary o/5ta^e 
to proceed under the Act- —Certain persons were 
proceeded against under the Workman's Breach 
of Contract Act, 1869, for having neglected to 
perform work which they had contracted to do 
in Government rubber plantations, Burma, 
under contracts entered into by them iu Madras 
Town with the Secretary of State for India in 
Coanoil, represented by an Extra Assistant 
Conservator of Forests in Burma. Tbe follow¬ 
ing question was referred to the Full Bench for 
decision. ** Is tbe Secretary of Stdte for India 
or the Government of India or tbe Local 
Government of any Province of India a master 
or employer resident or carrying on business in 
any place to which tbe Aot applies within the 
meaning of e. 1 of that Act ?*’ Bold (per 
Thirkell White, O.J.).—The worde “any 
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t. — Imperlsl Acts —conHuued. 

Act XIII of 1859 (Worktuan’s Breach of 
Contract)—co>iM>n/ed. 

iin<t(?r nr rinolover” in the onaptinp; pirt of 
the i^fatiiic jhoijUi n^it be roostrue'i so hs to 
limit thoin 10 masters or tmpl'yors of the 
clas.sos specifi.-'d in the preamble. The fact 
that the Govoriimeiit cannot b- considered as 
a pc'sr.n orenliiyof the same cl iss as a minu- 
facturcr or tradesman does not orecUide it from 
being a master or employer wiihm 'he mcauine 
of the 'CCiion. Further, in conaucling the 
rubber plantations on commercial principles, 
the Secretary of Sfate is carrying on business 
for gain, not of course for his personal tain, 
but for the pecuniary tain of toe State which 
be represents. Cori«equotitly, the reference 
!?hould be answered in the alTirmalwe. Per 
Fox and Birks, J-L —No doubt the Secretary 
of Stain is a *' m^sior or employer ” within the 
moauing of the Act, but be does not carry on 
the business in a place to which the Act ex¬ 
tends. Fur, in dealing with matters rehtiog 
to tho general public, statutes are presumed to 
use words in their popular s.-nse. The words 
“carrying on businoss'’ mean, in ordinary 
language, that tho person, who is engaged in 
the business, does it with tho object of acquir¬ 
ing gain or profit for himself or for himself and 
those jointly concerned with him. This view 
is strengthond bv the preamble to the Act. 
Therefore, tho quuslion referred to should be 
answered in the uegaliye. KINCS-EMPEROR 
V. RamiAH. 3 L.B R. 33 F.B (Bourko A.O.C. 
166, 5 B.H.C. App. 11 , 1 M.H C. 266, 1 Hyde 
37,8 M. 379. 14 fl. 256. R.) [Dhs., 11 Or. 
L,J. 58 = 4 Ind, Cas. 827 = U.B.R. 1909. 2nd 
Qr., Workman’s Breach of Contracl, p. 1 .] 

(69) S- 1—Aduance o/ money fo be reimbursed 
by monthly dedHctions from wages — Applicabi- 
lily of the Act.~Aa advance of money paid to a 
workman on condition of its being reimbursed 
by monthly deductions from his wages is * an 
advance of money on account of any work which 
he shall have contracted to perform, elo. ’ 
within the meaning of Act XIII of 1859. 
GOVINDA CHRTTY V. MUNNOANY N.AIK, 14 

Or. L.J. 400 = 20 Ind. Cas. 224. (23 M. 203 
7 M. 131, F.) 

(90) S. I—Effect of dismissal for default of 
appltcalton—Crim. Pro. Code, ss. 247 403 — 
An application under s. 1 of the Workman’s 
Breach of Contract Act was dismissed for default 
hofore any order was passed by the Magistrate 
under g. 2 of the Act. Three years later, when 
the oBendet was found by the applicant, ihe 
application was renewed but dismissed by ihe 
Magistrate, who held lhat there was no suffici¬ 
ent ground for going on with a case determined 
so long ago Held. ( 1 ) that no “offences” 
against the Act having yet been committed 
there was no acquittal. ’ and s. 403 of the 
Code of Criminal Procedure did not bat the re- 
opening of toe proceedings; ( 2 ) that, as the 
delay was due to the applicant’s inability to 
find the offender, there was no ground for 
tefuaiDg to continue the inquiry. Krishna i 


/.—Imperial cootioued. 

Act XIII of 1839 (Workman's Breach of 
Contract)—roniin tied. 

Pahdan V. F.^SAND, 7 L B.R, 35«20 Ind. 
Cas 228 = 14 Cr L.J. 404 = 6 Bur. L.T. 108. 
<24 M- nno. F.: 15 Ind.Cas. 900^6 L.B.R 89 = 
6 Bur.L.T. 13:j=l3Cr L.J. 580, R.) 

{Oil—*S. I—Complaint rtnder $ 1 , Workman's 
IJfeach o/Contract Act. i959 — Crmplavil dis~ 
mrssed ~PfWfCf/tion for false charrfe.^Tbe pre» 
lerenco of a complaint Uj » under 

s. I of tho Workman’s B'"r 2 ach of Contract Act 
amount- in law t > bringing a charge of aa 
oflencoorto the institution of criminal proceed¬ 
ings. Proceedings under the first paragraph 
of s- 2 of the Workmao's Broach of Coorraot 
Act. 1859. arc criminal proceedings; and a 
prosecution under s. 211 of the Peual Code, for 
instituting proceedings without just cause 
under s. i of that Aot. will lie. V. KaruP- 
PANNA V ;MaDANADAN,2 L B R. 300. (4 O.W. 
N, 253. 201. 2 L.B R. 163. R.) 

(92) —S- 1—See GRIM PRO CODE (189S)| 
ss. 5. 83, a P.R. 1898, Cr. 

(93) --Ss. 1 and 2 —Gisf of the offence created 
by the Act*—The oiTence created by thn Work¬ 
man’s Breach of Contract Aot ia not a n<»gleck 
or refusal of the workman to perform hia con* 
tract, but the failure by tho workman to 
comply with an order made by tho Magistrate 
that the workman do rc*pay the money 
advanced or perform the contract. KlNG- 
Emperor V takasi Nukayya, 24 H. 660 = I 
Weir 673. [F., 28 M. 37*2 Cr. L.J. 149 = 1 
Weir 671.B,; ft., 8 Cr. L.J, 134*12 C.W.N. 
869 = 8 C.LJs 3)2*35 C. 102H. 11 Cr. L.J. 
380*6 Ind. Ca*. 618*185 P.L.R. 1910*13 P. 
W.R. 1910*12 P R. 1910. 14 Cr. L J. 404*20 
Ind. Cas. 228*7 L B.R. 36.) 

(94) —Ss. 1 and 2 — Sumviart/ trial of an 
offence under seclions-^CrUn. Fro. Co* (1882), 

260,—A Magistrate has jurisdiction to iry a 
caPo under a. 2 of Act XIII of 1869 summarily. 
QUREN-EMPRESS V. INDRA.TIT, 11 A. 262*1. 
W.N. 1889, 85. [ft..l 6 B. 368. 33 B. 22,6 
Bom. L.R. 255, 1 Ind. Ca^. 378, 27 C. 131, 
n Cr.L.J, 58 = 4 Ind. Ca^ 827*U.B.R. 1909, 
Workman’s Breach of Contract, p. I, U. B. R. 

1902. 3rd Qr,, Workman’s Breach of Contract, 
p. l.J 

(95) —Ss. 1 and 2^Summary trial, —Proceed¬ 
ings under es. 1 and 2 of rbe Aot should not 
be tried summarily. KING-EmpeROR y. 
Periasamy AcnARl ,2 L B.R. 163. (4 M. 234, 
F.: n A. 262. Diss.) 

(961—Ss 1 , 2 — Jurisdiction after the expira^ 
/ton of term of contract cr completion of work^ 
Preamble—Object of the Act to punish workmen 
who receive advances and then break their con¬ 
tracts to work. —In a case under the Workman’s 
Breach of Contract >tct, where either the work 
has been completed or the term of the contract 
has expired, a Magistrate has jurisdiction to 
entertain a complaint under a. 1 and to order 
re-payment of the advance under s> 2 of that 


i 
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t,^Imperial Acts —contiuucf^. 

Act Xlll of 1859 (Workman’s Breach of 
Contract)— continued. 

Act. (2S SL 37, 2 Cr. L.J. HD, Di$s). One 
objoot of the Act m,iy b.wo been to provide ] 
against workmen a speedy roinedy f'r tm- I 
ployors who have made advaocoa on account of 
work; but the main object was, a-5 rUe pream¬ 
ble shows, to provide for ihe punishment of 
workmen who have taken advanc<^s and have 
frauduleritly broken their contracts to work. 
The iiop''SSibiUby of a master being able to 
exercise the option of demanding atj order from 
a MagisLcAto order ng a workman to perform 
tLc work, does not afiect bis right to ask for an 
order (or tbo re payment of the advance and 
subsoquenily for an order for the workman’s 
panisbmout by impri#«onmont if he fails to 
comply with the order. GUHUDEKN TaILY v. 
T^IUTTU SECIVAI. 13 Cr L.J. 580, F.B.®15 
Ind. Cas 996»S Bur. L T. 133»6 L.B.R. 89 
[i?., U Cr. L J. 401»*i0 Ind. Cas. 228 = 7 L. 
B.R. 35.] 


(97) —Sii. 1. 2 (1)— Whether Government 
officer i$ ' i^eraon carrying on busvi^ss ’—Com- 
petency to preitr compfaiut— Cfm^lrucixon oi 
precifnble^^Objcct of the Act —i hAt the 
provisiouM of the Workman's Bieach of C'o 
tract Act are applicable to a contract mane with 
the Government, and that the Deputy Corisor- 
vator of Forests was carrying on forest bu.'^tnesS 
on behalf of Government in the locality in 
question, and was competent under s. I of the 
Act to prefer a complaint as an employer under 
the Act. The preamble of the Act cannot be 
construed as limiting the operation of the Act 
to (private) manufaotucerst etc., carrying on 
business (for ihcir private gain). The mischief 
aimed at is the breach of contract by workmen, 
artificers and labourers, who have received 
money in advance for work they have contracted 
to perform, and the insufficiency of the remedy 
open to the master or employer by way of civil 
suit. Proceediogs under a. 2 (1) of the Act are 
not in the nature of a regular o^se at all, but 
of mihcellanoous proceedings, in which the 
appropriate order would be one dismissing 
the onmplaint KING-EMPEROR v. NOAN 
Tun Zan, U.B.R, 1909. SndQr., W. B. of 
Contract Act, 1 (3 L.B R. 33, Diss.; 11 A. 

262, U.B.R. 1902.1903, I. W.B. of Contract 1, 
U.B.R. 1904.1906, I, Grim. Pro. Code 19. U.B. 
R. 1904-1906, I, W.B. of Contract 1, R^ 

(93)—Ss. 1, 2, 4 —Accused bound himself to 
work until re-payment of amount advanced -No 
advance on account of any work ^Advance as 
loan.—Where the accused, in coasideration of 
an advance received from the complainant, 
bound himseti to work for the complainant 
until the re-payment of the amount advanced : 
Held that the advance was made, not on 
aooQunt of any work contracted to be performed, 
but as a loan, and that the accused could not 
be proceeded against under the Workman’s 
Breach of Contract Act for breach of the 
oontraot. QOBINDA RaJWAR v, H. J. APKAR. 
B Ind, Oat, 128. 


/ —imperiai Acts —conliuu»’d. 

Act XIII of 1859 ^Workman's Broach of 

Contract )—coniitiut il. 

s 

(99) — i>s. 1. 2 -tur 5 —Applicabilitji o! 
Acr.^ Employer Iomi *‘r ^Mrrying on 
at any placeogi side I*rc..(ilMh‘y Towns. Ud-l 
that the Aei apphe-^ Co in whioU nv Tj y 

baji been advanced by or 

vesidunt or carrying on m Ihe 

and not in one of the pl i* >?' ' K't’d in iho 
first section of the Aet. 'Yh>' oi j«. r of ... 5 rf 

that Act IS not inortde t-i i‘Uipl>\crs, 

resident or carrying un bu-i*ic*'.> in pli.'ia 
specified in s. 1. ii> pr«>sucute, it other pW.'H.-., 
persons who have received ao'-lui'cs, out to 
e3:tcnd all tho provisions of the .A to : thet 
places and to confer a remedy t>n employers, 
resident or carrying on ou^int 'a lu -uch o^hot 
places; and the effect of the s?cMon is to 
interpolate into s. 1 of the A^'t the n mio of rtriy 
pi ice to which the Act is t Sf ondod. CUO\^'NHY 
MunxMiJAO iSHAg V. Mch'mmad Sham, 
66 P.L R. 1902, F.B. 


(100) -Ss. 1. i-^JuriHliction of PresiUtnejf 
Mofjistratr^Breach of contract beyend jurisaic^ 
tion^Crtm. Fro, Codt (\3S2 k s. 3 —Under h. 3, 
Grim. Pro. Codo, the expression “Magistrate 
of Foiled” in s. 1, Act XIII of 1S59, shall bo 
deemed to mean Presidency M>igistratc. A 
l^residency Magistrate of Calcutta has juriedic- 
lion* under s. 1 of Act XIII of 1A39, in respeor. 
of a contract made in Calcutta, but the breach 
of which b»s taken place beyond bia local 
jurisdiction. LaL MOHan CHOWHEY v, 
Hari Charan Das Bairagi, 25 C. 637. 

(101) —S. 2— Contract in foreign territory for 
labour in British territory--xlrrest of the person 
in foreign territory —Jurisdiction o/ British 
Courts, —Where a person, having contracted in 
a foreign territory to work for the complaioant 
m British territory, and, having been arrested in 
the foreign territory and brought into British 
territory, was convicted uLder s. 2 of Act XIII 
of 1859 and was ordered to do the work con¬ 
tracted for, held, that the Court bad no juris¬ 
diction over him. SIDDH.\ v. BILIGIHI, 7 M. 
354 = 1 Weir 672. 

(102) —S. 2—Confracf togeiworkperformed,-^ 
Where the accused agreed to get performed three 
weeks* plantatioo work with 25 coolies, held, 
that the contract was not merely ouo for the 
supply of couiies. but was one for the perform¬ 
ance of a specific work and, therefore, would be 
covered by the provisions of s. 2 ol the Aot« 
HIGH COURT PBOCEEDINO.S, 13TH JULY 
1867, 1 Weir 673 = 3 M.H.C. App, 23. {F., 1 
M. 280*1 Weir 675.] 

(103) —S. 2— Contract to serve as domesiie 
servants —This Act does not apply to contracts 
to serve as domestio servants, but to contracts 
to serve as an artificer, workman, or labourer. 
In the matter of DOMESTIC SERVANTS. 2 B. 
L R A. Cr. 32. QUEEN v. SOOUHOI, 12 W. 
R. Cr. 26. 

(104) —S. 2^Dotneslic$ervant. —Act XIII of 
1859 does not apply to domestic servants, 
a cook. In re MURUGAN, 1 Weir 889. 
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/ - Imperial Ac/s—cootinued. 

Act Xin of 1859 (Workman's Breach of 
ContraciJ—cnn/mHfcI. ^ 

(105J — S. 2—DjmeUtc servant —The w.-rls 
" in 'irtih'cr, workman or labourer" in s. 492, 
do lot apply to doiise-itn? servants. 
Cl:0\VN V. KaLLU. 20 P, R. 1876. Cr. 

I iCi'l—S. i - Chrli .—A clerk, who Las execu* 
tiJ : lioud to work as such, under the couiplain- 
r.ri'. docs ii'-, c^me within the provi.sions of Act 
Xlllonssy. I - re OOLL.i liANUMaNTIIA 1 
Weir 689 


(107) —6 •2—Ttini:lesetV‘i7ilt.~'£nc\<:\. i., uot 
applicable to Uinple eorvauis boloiug the posi¬ 
tions of stanil: aud o/ltuvir in the t unple 7»i re 
MUl'HU I’ANDIYA GUltUKKAL, 1 Wclr 689, 

liO^)—S. 2-—Bu>chers.~A butcher cont'-act- 
ing CO supply skios is not wiibio the Act. 
High Couur rKocEEDis’os. 26 tu Nov 
1872. No. 2U-2S, 1 Weir 690 = 7 M.H C Add 
xii» 

fl09)<S. 2 —C'onfracI fo s=rve as aclor in 
Ikeai'ical cotnpa>iy.— Tno words “artificer, 
workman or laoourer.” m s. 49i, l.P C.. and 
in s. 2, Act Xm of 1859, bavt refereuce to the 
occupations in which manual labour, t.e., the 
use of muscles and sinews, is an essealitl eU- 
meut, and this i- uidst, if not exclusively so, 
in the conuotatiou cf “labourer” Je»s so 
in "workman,” which has the most extended 
eiguifictUou of all, and least so in “artificer,” 
which connotes a special class of work requir¬ 
ing skill aul power of contrivance. Further, 
the word “artificer “ has reference to the indus¬ 
trial arts and not to the fine arts. Hence, a 
contract to servo as an actor in a thoairical 
company does not fall wiihiu tbe purview of 

V HurmaZJEE, 28 
• * B.L.R. App. 

1. 7 B. 379. 14 W.R. Or. 29, R.) 

® Coaly sirdar or recruiter, whether 
an artificer, workman or I ibouter-A. cooly sirdar 
or recruiter is not an artificer, workman or 
labourer within the meaning of s. 2 of Act XIII 
of 1839. KnETO DafaDAR v, FREDERICK 
Dixon, 6 C.L.J. 180 = 6 Cr. L J. 191. 

(I ll) 5. 2.— C'oiWracf to supply coolies. —A 
contract to bring labour to a certain estate is 
?-°TT.* within the provisions of Act 

xiii of 1839. High Court proceedings 

23rd FEli, 1,876. NO. 638, 1 Weir 676 fD 1 
Weir 676= 1 M. 280.] ' " 

(112) -5. 2-Coufrncf to supply ccolies.- 
Ooly a contract to supply coolies which amounts 
also to a contract to work or to get certain 
work periormed, comes within the provision of 
s. 2 of Act XIII of 1859. High Court Pro. 
CBEDINOS, llTH OOT. 1379, No. 1747. 1 Weir 
677. 

(113) -S. ^-Receipt of aduance of money on 
promxse to supply coolies—Penal Cod-, ss. 406 

45().—Where the accused received an 
advance from the complainant for the purpose 
of bringing a number of coolies to tbe comblai- 
nanfs estate, but failed to bring the coSlies 


I!mperis! Acts —cootiuued. 

Act XlII of 1859 (Workm^D'^ Bro&ch of 
I Contract)— co^ilinued., 

and aI^o denied ib^it bo had ever received tbe 
j money. TItli% that tbe accused rras neHher 

1 guilty undpr s. 2 of Act XIII of 1859, nor, 
under s 403 of the Penal Code, of criminal 
breach of trust, tu* would be guilty of cheating 
uoder 415 of the Pecal Code. HIGH COURT 
PuOCKKDIaXGS, IITH OcT* 1879, NO. 1747, 

: 1 Weir 677. 

2—Su6*cG^frucfo>\—A sub contrac* 
tor, who does not actUiJly work, is not a 
workiuau, labourer or artificer witbin the 
meaning of s. 2 of Act Xlil of 1?59. In re 
BALKRISHNA SHALIGUAM, 10 B. 96. 

: ( 115 )— S.'I^Breachof contract to $upplp wood. 
— A brcich of contract to supply wood does not 
fall witbio the purview of the Act, the contract¬ 
or, being not an arcificor, a workniiu or labourer. 
UPPER ASSAM T£A COMPANY v. THOPOOR, 
4 B.L.R, App. 1«13 W R. Cr. 1. tP . 20^V.R. 
Cr 28. lOC.W.N. 775. It., ii M. G3. IS A. 
380. J 

(llCj—5. 2^Contract to carry xcood'^Wcfk* 
man,—A person who coutracts only to convoy 
Wood is not an artifi.*cr, wr>rkmau, or labourer 
withui ibo meaning of the Workmau^s Breach 

of Cootract Act. Quren-Emprkss v. Hanma, 
Kat. Un.Cr. C. 537sCr. Rg. 9 of 1891. (13 M. 
351, Kat. Un.Cr. 0. 349, h\) 

2^Cc7i(ractcr or co77imic$ion cgcnl, 
—A person undartiking to do work as aeon- 
tractor or a GommissioD agent does not tnake 
01X31*^011 amenable to tbe pcual provisions of 
^t XIII of 1859, and it xuak^s uo difiertnee 
that be was seeu, on occasious, taking pare in 
the work contracted to be done, in re CHINTO, 

2 Bom. L.R. 801. 

(118) —S. 2—‘A carl-znan docs not 
cema undor any of the three tiausts, 
artificers, workmen, and labourers, and the Act 
u cot, therefore, applicable to him. HiGB 

Court Proceedings i 3th July i877i 

[^-.13 351=1 

Weif 691.] 

(119) - S- 2—Lambardar owning curf,—An 
agreem-^ut by a village latnbardar owning a cart, 
which he worked through bis son or a jervant 
and not peraoually. to cart certain bricks but 
not by peroonal labour, was held not to fall 
within the purview of s. 2. Workman’s Breach 
of Contract Act, 1859, as such lamfiardarwould 
not be a workman or labourer wilhin the 

BAKSH V. IMAM DIN. 28 P B- 
1508. Cr. = 9 Cr. L.J. 107. (13 M. 351, F.) 

( 120 ) —S. 2—Mahout, whether an arlificer.^ 

elephant driver does not com® 
fr Ptovisione oP Act XlII of 1859. 

Muni Chundra v. Harirau ahom, 8 C.L.R. 

of service for agri- 
cultural and other purposes.—A contract by 
which a person, io consideration of receiving 
H3. 45, bound himself to tender service for 
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Act XIII of 1859 (Workman's Broach of 
Contract)— <onltnned. 

agrioulturi^l and otbor purposes for a period of 
one yo^r» w\s held not to bo covered by the : 
provisioji*^ of Aet XIII of H50. EmprKSS v. , 
Shag VAN bhivsan. 7 B. 379. f9 B. lOO, , 
IG B. 3GS. 28 P.R. 1901. Cr.] 

(1*22)—Confrnc/ to work os weaver —The do- ^ 
feoclano executed a deed of contract, whereby he 
agreed, in con^idorition of Rs« 6i paid in ' 
advance, to work as a weaver for 31 months 
f^paying oacb month *2 oat of the wages bo » 
ixiigbt earn, and the bond extended the tnoe of ^ 
service in case of default of payment Fora 
breach of this contract without replying ih>> \ 
amount, the Magistrate directed the defendant 
to perform the work according to the term^ of 
the contract, tinder 9. 2 of Act XIII of lSo9. 
Held that the contract was not within the Act, | 
as the suiu of Rs. 62 svas uot money adv meed j 
on account of work contracted to bo performed ; [ 
it was a loan to be repaid by monthly io»tah [ 
moots of Rs. 2 each, out of the wage^ earned ' 
during the contracted period of service. In 
case of any default, the time of service ex- * 
tended. The case came within the purview of j 
such a ca^^e as that repotted in 7 M.H.C. App ! 
30 QURBNEMPKBSS V. NINOAPPA. Rat. | 
Un. Cp. C. 7S4*Cp. R/J- 18 of 189S. ^ 

1 

(123) —S. 2— Enquiry under the Act, 7iature 
Qf —The enquiry to be made, under s. 2 of Act 
XIII of 1859, is not au enquiry into an offence 
triable summarily. In re GOVISTHAN. 1 Weip 
699. 

(124) —S. 2 -Suynmary trial. —The oQence of ' 
criminal breach of contract under Act XIII of 
1659 is triable summarily, in re HiGQINS, 1 
Weir 694. 

(125) —S. 2—Proceedings nntier—Wbf trial— 

Summary procedure Applicability —Grim. Pro. 
Code, 3. 260 —The pcccoedings of a Klagistrate 
up to the order under s. 2, Workman's Breach 
of Contract Act, do not constitute a trial, and, 
therefore, the procedure under s. 260, Crim. 
Pro. Code, is not applicable. THE CUOWN v. 
BOHEAD, 6 8.L.R 163^14 Cr. L.J. 296=^19 
Ind. Cas. 312. <33 B. 22 and 33 B. 25, R.) 

[R., 15 Ce. L.J. 372=«23 lud. Oas. 740=7 S.L. 
R. 80.] 

(126)— 8. 2—Nature of the offence created by 
the section.~The oSenco created by the Act is 
not tbe neglect or refusal of the workman to 
perform his contract, but the failure of tbe 
workman to comply with an order made by tbe 
Magistrate that the workman do re*pay tbe 
money advanced or perform tbe contract. In 
the matter of ANOSOORI SanYasI. 28 U. 37 = 1 
Welp671-A*>2 Or. L J. 149. [Oiss . 11 Cr. L.J. 
414 = 6 lod. Oas. 879 = 3 8.L.R. 223, 18 Gr. L. 
J. 580 = 16 Ind. Oas. 996 ; R., 11 Or. L J. 380 = 
eind.Caa. 618 = 186 P.L.R. 1910^12 P.R. 1910 
= 18 P.W.R. 1910; 13 Or. L.J. 863-17 Ind. 
Oas, 799 = 10 A.L.J. 468, 13 Or* L.J, 863 = 17 
Ind. Caa. 789 = 14 Bom, L.R. 966.] 
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/.—/mper)fl/ .-It'fs—contiaiiod, 


Act XIII of 1859 iWorkinan's Breach cf 
ContTB^ct) — continued 

I 

(1271 —S. 2 —WriUtii ‘lorecm nt—Contrail > / 
serncefff' (wo icxrs — nf^rcncc to 
labour—lir poynieni nf h i<:fV mt of last *.( 


mendts' watjts — Xii' wo *. ’ 

ing cf flic Act—Xo 'atlviv', '- 
the Act—Ptocctuinn un Ur 
Act'^Xot <1 ct 


!''\{hin (hr in on- 

- I;)7 /i**ofei/i/w of 
i, I'iU't 1 of (lif' 

- -Xn iHri<dict}Oi 


to in(erftye, — \i entered uUO v \vr»Hcn .;igr. 
mr^ot which undo no r* fi‘roncf 't \ ni inu '11 vho'ur 
to servo S at hi*5 but’he****^ sh* p [or \\\’o y.iT i 


a monthly of Rs.30, CO in 

advance lor which Ho ;igroei 1 rivo iTcJh 
the pay of the 2 nionth * ''Mi • < mIv servk • 
pxpre-sed in the \v\' tbit of ;<! ^ oiA 

rendering account <d sales, H ]'■[' wuh- 

out lawful €xcu <0 in the ihird month ird tbe 
Migistrite ordered him to re-piy iht. .ulv ince 
of R5. 60 under $. 2 of the Woikm urs Bro.u b 
of Contract Act. Held, thac. R w.i> not a work¬ 
man wiihin the meaning of iho .'ct, and •hat 
the ac'^ did not apply. (MBoni L.R 95G,36C. 
917, RA Held aUo. ihat thcGUiu ol lU. CO w i.s 
only a loan ro-paviblc oat of wvges and noi an 
advsineo made on ac^runtof any work which 
tbe workm vu shall have contraciod -O perform. 
03 Bom. L R, 548, R.) A proccoding under 
the Gr^^t part of r. 2 of tbe Act i.s not a criminal 
proceeding and tbe Judicial C nnmisfaionor has 
DO jurisdiction to intei*l''re with sai:h a piocced- 
ing- (33 B 25, /?,) Held, per Ktinp. A.J.C., 
that, in this case, though R m^ght have left 
service without liwful excuse, there was no 
‘wilful' TofUail Hy biin t.o perform. RaM/aN v. 
NooR Mahomed YACun. 7 S,L.R. 100 = 13 
Cr. L J 333 = 23 Ind. Cas 751. 


( 1 - 281 —S- 2—Scope of the sre^on. —S. 2 of the 
Act empovvers a Magistrate at the option of tbe 
complainant, cither to order tbit tbe money 
advanced to a labourer bo rn pAiil, or that the 
work be performed. The section only applies 
when the work is uncompleted when tho com¬ 
plaint is made. If tbe work has been complet¬ 
ed when tbe complaint is made tho Magistrate 
has no jurisd ictioc under this section. In other 
word<i, an employer, by doing tbe work himself, 
or omphiying a third pirty (odo it Mr him, 
loses bis right to proceed under the psetiou. In 
such a case tbe employer's civil remedy is, of 
cours»\ open t*> him, but he oannit avail him¬ 
self of the penal enactment. In the matter of 
ANSOORI SANYA 6 I. 28 M. 37 = 1 Weir 671 = 2 
Cr L J. 149. IDiss , 11 Or. L.J. 414 = 6 Ind.Cae. 
879 = 3 S.L.R. 223, 13 Cr. L J, 580=15 Ind. 
Cas. 996, I?. 11 Cr. L J. 380 = 6 Ind. Cas. 
618 = 185 P.L.R. 1910=12 P.R. 1910=13 P- 
W.R- 1910, 13 Cr. L.J. 8G3«-17 Ind. Gas. 
799=10 A L J. 468. 13 Or. L.J, 853 = 17 Ind. 
Oas. 789=14 Bom. L.R. 95Q.] 


(129) —S. 2— Aseerlainm^nt of complainant's 
ttiisAes—Under s. 2,tbe Magistrate Pbould ascet- 
taio from the complaioaot which of two ordeM, 
vitM nither to finish tbe work or to repay the 
advance, he desires, and should pass that 
cider. The oomplainant has tbe option. IQ 
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/. — Imperial A crs— coatinued. 

Act aIII of 1859 iWorkrn&D'a Breach of 
Contract)-ccnfhtucrf. 

at: enquiry under r. -2 of the Act. the ptoce- 
ours for t.rvitig olTencss id a summary trial 
'U.iui.i DOC he adopted, e.Rpocially m Upper 
Jj'iiMii, where the Act has been rcci-ntlv 
■ ■ ,n:o force. PhooL Sixgh v NGA 
d ’ ^ ® 1902-03. Workman-8 

Biejch of Contract. 1. (ii a. 262. 27 C. 131, 
4 *u. «4. fi.) [/fefjctf jijjojt. llCr.LJ-58 = 4 
hid. Cas 827 = U.B.lf. ]907-09. Workman’s 
Breach of Cootcact, l.J 

(130)—S, ■i~Brcnchr<1 ctnlract service— 
i unorr.s co>.viclio.i—FurlhLr comiclion for not 
to sn-iicc on (he some coniract.— A. 
sec,'aDt, whom- once been convicted for a 
br.'icU of contiact of .service under Act XIII of 
looJ, camioi beapun convicted on thesime 
cnii.r-ict (or a furihrr i roach lor not reiurn- 
mg to ^ervIcc. 1,, ctses under the Act. a 
Magistrate s order should, at the option of the 
ct)rapl,»inaiit. be either-or vopaymunt of the 
advances made in whole or m part at the 
Rlagisttace s discretion, or petiormance ol ibe 

wub such order that a sentence of icDcn-o.i 

cleirly implies that, aficr the order is nissed for 

mmm 

mmm 

tr.kte ordsfinc ararrl/^^o^ m • * ^ Magig. 

SSSpSiS 

»oi olS’^er/ct: 

-.rr,. ‘0'“4, 

repay advance.^A. Macistrate^^^^^ 

ord„ » wc.rka.,„ bS .o" ' 
made by the employer and ^ 
work .nd .0 sufle, imprironm.nt. 


l^~lmpe^ial Acts —contioued. 

Act XIII of 1859 (Wrokman's Broach of 
Contract)—confitmed. 

pass au order for imprisonment when the work¬ 
man neither repays the advance nor performs 
the work uccordinq to his contract. TIRKHa 

V ITW .JU, 12 A.L. J. 678=15 Cr LJ 592 = 
25 lod. Cas. 344. 

(134) S. 2.— Sentence for (Ufoiilt in anticipo- 
fion.—A Migislrate, in convicliog a person 
under s. 2 of Act XIII of 1869 for neglecting to 
perfnim work, and ordering him to work lor a 
certain period, has no jurisdiction to add that, 
in cA'-o he fails to do so, he should suSei rigor¬ 
ous impriionmeut lor some time, for the failure 
has not occurred and has not been proved. 
REG. V. J0.\u bin B.\LU, 4 B H.C. Cr. 37 ff., 
Rat. Un Cr. C. 375 ; R., 18 B. 636.] 

(135) S. 2 -Sentence for defnnll in antici- 
^fion.—A Maeistraie can, undira. 2 of the 
Workman's Breach of Contract Act, only order 
a person to perform the work undertaken ; he 
cinnot. then, also order that, iu default, the 
workman should sufior a sentence. QUBBN* 
Empress V. Bar.a.ti, Rat. Un.Cr. C 87S“Cr. 
Rg. 24 of 1888. 

(136) —S. 2-Sejifejicc for default in anlici- 
potion.—Where au order has been pasRod for 
rtp.iymeot of the advance, an order for impri- 
soument in default can only bo passed on a 

j Ron-compliance andafCeraliowing 

the detendHt.t to make any defence which he 
may have. HIGH COURT PROCEEDINGS, 26TH 
Al-RIL 1871. 1 Weir 701 = 6 M.H.C. App. 24. 

(137) —S. 2—5e«ff,tce for default inanfici* 
pn icn.-S, 2. Act XIII of 1859, does not 
authorise a Magistrate to order imprisonment 
in anticipation of non compliance with an order 
to perform work. The sentence of imprision- 
ment can only be passed on a complaint of 
noD-compliiinco with the Magistrate’s order, 
after heating any defence which the accused 
may have to muke. High COURT PROCEED¬ 
INGS. 27TH JULY 1877, No. 1583, 1 Weir 702. 

(138) S. 2-Conviction without complaint and 
ivtlhout laikng state7nen(s from accused, validity 
0^—Upon complaint that the accused refused 
to perform work for which they bad received 
advances from the complainant, an order was 
made by a Magistrate, under a. 2 of Act XIH 
of 1859 that the work should be performed, the 
order being made upon the last day on which 
the work under the contract should be pee* 
formed. The accused in their defence having 
stated tbcir inability to perform the work, the 
Magietrate, without complaint having been 
made tfiat his order bad been disobeyed, end 
without taking any statement from the 
accused, sentenced them to 10 days’ tlg-'tous 
i^mprisonmcnt. Beld. that the procedure of the 

irregular and illegal. SBINI- 
Ponnambalam. 8 U. 378“ 

18*] '^°^' 10^6, N.=9 Cr. L.J- 

(139) 5. 2 Order for imprisonment without 

of the advance or cow- 
pletion of ujorft.—Where a Magistrate senfconood 
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I.—Imperial Acts-contmueA. I I—Imperial Acls-conliuu.A. 

Act XIII of 1859 (Workiuaii's Breach of Act^XIll of 1853 (Workmans Breach ol 
ContracW-con^mued. . Compact)—cexfin/ud. 


the accused to 5inpnj>oumenc, without lir»t ^ 
ordering the accused, nt the option o* tbo com* ^ 
plaiuaat, to p^y tbe^um aav.4ucud to him or to 
work, litld, that the order was bid aod that the 
Magistrate should be directed, after giviug duo 
notice to both parties, to pass a fresh order 
accotdiog to law. In re KrISIINaSWAMI* 1 
Weir 103. 

(1^0)—S. 2—Order under the section without 
•notice to the accused—ilarsh terms in u cou* 
tracts effect of .—Thj accused agecou to work lor 
live years, receiving an advance of Ks. i6 and 
getting nothing more lu the way of wages than 
bis food* He worked for 18 mouths and then 
left working, because his sou was oeateu by the 
complainant. The Magi»trato pSfsed au order 
undue s. 'I directing him to work for the 
temainiug period without giving the accuseu an 
opportauiiy ol proving bis defence. Held, that 
the accuseu was entitled to have au opportunity 
of proving his oeluuce. Held^ also, that the 
cODtraci, though harsh m us terms, should be 
enforced for the Act, did not confer any discre¬ 
tion on the Magistrate with reference to the 
terms of the coniraott but ho could, in uealing 
with such a coutracc, take the terms lutu 
consideration in framing the order against the 
defendant, Inre KUPl'AN, 1 Weir 703. 

1141) —S. 2 —Warure of order ds to imprison^ 
vient wnae>*s. 2.—Where an order for repay^ 
ment of money advanced has not been complied 
with, the Magistrate m sentencing the accused 
to imprisoument for a curtain term under e» 2, 
Aot XllI of 1859, should also specify that the 
imprisonment is to continue'* until the amount 
ordered to be rep.iid bo sooner repaid.” In re 
PellbnCHERI HYOER, 1 Weir 699. 

(142)—5. 2—Order subsequent to the expiry 
of period of contract—Right of employer to re¬ 
payment of ndyance.—Ou the Itn January, 
1901, tbs responflent received an advance from 
the petitinnet, and signed an ageeemeot to work 

lot him up to the 8bh January, 1908. On the 
20th December^ 1907, petitioner applied to the 
Magistrate tor a warrant under s« 2 of the Act, 
alleging that the respoudeot had woiked for 
about 15 days only and bad subsequently 
absconded, and the petitioner had now ” 
learned where be was hiding. The warrant 
was issued the same day, and the case fixed for 
the 30ih December, but, on that day, it was 
adjourned to 7th January at the request of the 
respondeDt’s pleader, i.e., the last day of the 
period ol contract. On tbo 9th January, the 
case was dismissed on the ground that no order 
could be made after tbo expiry of the term for 
which the respondent bad engaged to work. 
SeXd that the delay in the disposal ol the case 
did not defeat the petitioner's right to compel 
the refund of the money advanced. RAMA- 
8WAM1 PIIjLAI V. AMANADAB, 4L.B.R. 270. 
(11 C. W. N. 247, Diss.) [Rm 13 Or. L.J. 680 
«<»16 Ind. Oaa, 996*6 Bur. L. T. 133.J 


(143)—5‘. 2 —(r for i'omvcnsdlion, rahdity 
{tj ~^pi\r( pc* fof Ufi >i\i' coat) iict^ (iter jir ic* 

fund Ol money .—i r ur U v p iymuni of com- 
pensiiUon lUacio iukrt Act Xlil of 196U i>' 
illegal. Ill the terms of >. i. i lu rj is uo provision 
as li) what IS to bo done lu c the contract has 
been pirtly pcrformcil .iiul piriK noi performed. 
It appears to be left to the oi^/ri inu ol the 
Magistrate to say wbelbor it i-. ju-t and proper 
that Che whole turn advanc ’d oi an\ and vvliat 
part thereof ought to be paid But >ut'h portion 
of ibe uioui'V uUVmeed a*, has ovmi app.opi’i.vt- 
ed to the fuifilmoni of the coiiirn-i r as could 
justly be set ^ it ug;iiii>t a p t ludilui. nt of ihe 
contfHCL, ooebt o'jt 10 be oidt'r»'*i tn roluudvd. 
IIUIEI t:OUR'^ IMIOCEF DISCS 17'I H AUGUST 
1 Vifeir 698*4 M.H C App 67. 


(144)—6\ — by iUiihoft'r of {jruin 

and money^Oid.r i<>r fcpayvunt uf advance 
recvivtd ui A:uid.—Whe^ro nil employer ot labour 
oilers the advance to a Ub^^urcf in lUni.oy lud 
the labourer ark> to hcvvc part of the ;»dvaucc iu 
gram the equivalent of luouev, there will be 
a sullicicnt compliance with the requireineuts 
of the Act, inasmuch as the advance may in 
such cas^e be ueattd as au advance in money, 
part of which was oxchangco for grain .supplied 
by the employer Sit the request ol the labourer 
where 'bo facts ol the cas'C uo uOl warrant such 
an infcrvijce, the Court is bound to adhere to a 
strict iulerpretation of the Act, which is of a 
penal character. Where there was not sufh- 
cient evidence to ju?*tily the Court in holding 
that there was itn actual ofiec. by tbc employer, 
of the aioiity equivalent to tbo gram accepted 
ID adVrtO<;c. hiU, that it way not coinpcleot for 
a Magistral cu failure by the labourer to com¬ 
plete iho work, to direct ripa)iucnt of the 
balance of tbo advance (r,ol work'.d i-fl by the 
labourer iaelusive of the advance) iu gram, tie 
could only order a repayment ol tbo advance lu 
money. KONDADU v. KamUUU. 8 M. 294 = 1 
Weir 700. 


(145)—S. 2 —Stores received as advance — In-^ 
applicability of the section—Starts not money. 

_Where a workman received advauce in one 

shape of stores and not iu cash, ii cani.ot bo 
said that be received ‘ money ’ as required by 
s 2 Act Xltl of 1859, and that section is there¬ 
fore inapplicable to such a case. 

CHIRAGH, 23P.B.1914. Cr. = 15 Cr. L.J- 603 
= 25 lad. Cae. 515. 


(146) —S. 2—Order for return of money 
advanced and ol rfoods —The payment of the 
money advanced to a workman and the return 
of tbo goods given to be worked on are not 
provided lor in the Act directly. It is only by 
an order to perform the contract and enloroing 
the performance that the return of the ^ode 
and money can be got. HlOH COURT 
CEEDINQS, 29 th OCT. 1880, NO. 2109, 1 Weir 

700. 

(147) —5, 2—Order for refund of stamp-duty 
and process-lees.—^ Magietrate, oonvioting a 










U:) 


THE ALL INDIA DIGEST 


144 


IfTiperial Acts — 

Act XJII of 1859 fWorkman'a Breach of 
Contract) -ri.niintn'd, 

person unarr <. 2 of Act XIII of 1953. shivuld 
an r rdcr for refuTnJ of sf^rnp diJ^v ind 
prooes*;-(r:c.. Hkih COURT PROCKKDINQ^ 
J^TH MAfccH 1870. No. 4GG. I Weir 697. 

2—LiabilUv of wcrkmayi lo pay 

(^iuri ffc in addition to (he jietxaUy imposed 
Court jUt, $. ?ll.—Tho pufiisbiTieiit nndef 
tbo Act i!3 for ihrt .)|<.j,ce of the Mign- 

tr^te’s order n t for rho fr iudulent brcicb. 
So. where the workrn>.n adDiits the ativance 
and repays the sainr, it h nor --pen to tb<; 
a^Iagi^trate to make him pay to the c mplaio- 
ant the Court ice pud on the petition of 
complainr ; for, uo penalty can be imp ;.«cl tiJl 
tbe per:^on comphiincJ hul dK,beycd 

tbe order for tbo payment of the ?nm advanced 
^ him by ^he cninplainanr. KM 1 >RUOr v. 

Dhondu Krishna Kamhlva, $ Bom L R 
255 m il. nb, R.) [T! . 33 B, '25=10 Bom! 
L.R. 1120 8 Cr. L.J 40i>.] 

of sion advanced 
and of Court-lee. An ucoused pets«in or>lercd 
under 8. 2 of ibo Act. to repiy f.ue sum 
advaned him. c*mooI also be or.fcr.*d to pay 
the Court-fee on the complaint uuder s. HI ( 1 ) 
of the Courttees Act. siocc such an order cnuld 
be made only .n addition to a penalty .mposed 
while none bad becu impo'od in the case 

'"Ry'o® J' On- Cv. 

C. 534 = Cr. Rg. 2 of 1891. 

(150)-S. ‘2~-/JreGch of contract jvluther 
~rr“/l p"" ff^p<=^-Orderlor c.mptnsauon 

‘ *•" within 

the meaninst of s. 4, Crim. Pro. Code. No 

compensatioo can, therefore, bo loyally award- 

4 C W N Bhakat. 

618*1? 360 = 6Ind. Cas! 

p.w.R .aio; c, ?■ 

^—Ordcr for com^jc/isnftott. —Ao 

to ^ A P'^'fon of the moiiov advanced 
ho lulfilt nt" to 

justly set oO against a part fulfilment of the 
pA ordered to he refund 

z-it-f ‘“„r “ »' 

j !• > power to ordf>r 

-lof'xin Limitation Act. 

thoLim^Sb' ct 

o. a paaal i“Ua "eVSS! 


L — imperial .4c/s—continued. 

Act XIJI of 1839 (Workman's Breach of 
Contract) ^continued. 

which IS av.ailable only m civil suits, cannot be 
taken to l.ir punishment lor what is an offence. 
Tbe Limiiation .Act is noi-. therefore, a bar to 
! recover an idvance made to a labourer. In the 
xiatlit of KlTTV. H M 332 = 1 Weir 672 = 1 
Weir 789 [Dis^., R.t. L»n. Cr. C. 874; R 16 
B. 368, 1 Wiit 671 (o) :=28 M 37] 

tiol) —S, 2—.4r7i;(mcM paid to labourers — 
Application for lecovert/ of same-Limitation.— 

I he inerr- fact that hu adv.auco was made to a 
labourer so long ago that the money could not 
be reco.vred by a civil action is no sufficient 
ground for refii-ing alrngothcr to give tffeetto 
tl.v nen.l nrovisions nr toe Act. QUEEN-EM- 

>6 M. 347 = 1 Weir672 = 3M. 

(1551-5. 2—CoHrinc; under (he Act—Liability 
of third porfic.? —Where a contract for labour is 
mad^e with one. who dies before the fulfilment 
ol the contract, persons, who are not parties to 
the contr,-ict. cannot be made liable under Act 
of 1859, evcQ though they ^ckaowlcdge a 
JotDt responsibility with tho deceased for the 
money advanced. 7n re Higoins, 1 Weir 694. 

(156) S. i^Lxability of undivided co-parcener 
of tne workmon—Wbece a person, who had 
received an advance of a sum and agreed to 
perform Cr|rlain work, died before be could 
complete tbo aereoment. held, that tbe rlecea- 
?ed s undivided brother could not be proceeded 
against under s. 2of Act XIII of 1859. although 
^ complete the work. 

1ft-? Proceedings. 24th Oct. 

^ ^layislrate^s poioer to reconsider 
■ „ here a Magistrate has made an order 

m he first stage of a proceeding under s. 2 of 
the above Aot for the repijment of tbe money 
advanopd to the workman by tbe complainant, 
t must always he open to him to reconsider tbe 
ga I y of nis order when it becomes necessary 
lor him to inflict h penalty for failure to obey 
the first order^ v. HanmA, 

Rat. Un. Cp C 537 = Cr. Rg. 9 of 1891. 

(158) —S. i~-Order rfiVecffn^ payment of 
money advanced uilhoul fixing time.—kn order 
ec ing the payment ol the sums of money 
receiyen by the workman in advance, without 
specifying any time within whhh those sums 
were to b^ paid back, is bad for uncertainty. 

In re Govinthan. 1 Weir 698. 

(1591 S. 2 Time fur repayment .—It is not 
^mpetent lo a Magistrate, under s. 2 of Act 
AIII of 1859. to fix a time within which the 

paid. QUEEN. 

Rt 85 of issf.''*"' “■■■ •=■ 

of calendar.—k 
*0 ‘be appellate 
authority immediately after an order under tbe 
firat part of a. 2 of Act XIII of 1869 is passed. 
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Act XIII of 1859 (Workman s Breach of 
Contract)—co^di?n^«?d. 

When lortber proceedings under the lUtor part | 
of the section arc taken, it will suHiee to «cnd 
a simple copv at the order coutaining a reference ' 
to the calendar. HIGH COUUT ruoCKKD- * 
INGS. 5TH January 1872. 7 M.H C. App. 1. 

(Ifil)—S. 2 — Ordcrdxrcctino pcrio^mancc vf [ 
work offer f cried fixed i>e tfiv contrail — HUgn- 
Uty —A Magi^traie cannot, under 2 of Art 
Xill of 1859, order work lo bo performed alter 
the expiry of tbe term fixed in the contract of 
the parries. Balla v. Thb DISTRICT Macis. | 
TRATR OF South Canaua, 8 Ind. Caa. 163 
»9 M.L T. 81^1910 M.W N 854. 

I 

(162 )—S '1—Contract to work for n year | 
after tcaso^iahlc finie (ran f/i- date of the I 
con^rnef.—Wh^ro the defendant contracted to ' 
do plantation work (or a year, such year to 
commence at or within a roasocable time after | 
tbe date of the coniract. held, that an order l 
under s, 2 of Act XllI of 1859, made three | 
years after the date of tbe contract was illegal, | 
since the time eontract*‘‘d (or had expired. ^ 
I?treBFTTAY, 1 Weir 708 (i'\, 35 C. 1029 | 

»8C.LJ. 312*8 Or.LJ. J31*12 C.W.N. 
869.] I 

(163) —S. 2 —Ordtr tinder Hie Act. whether \ 
appealable .—An order, under Act Xlli of 1859, 
directing the repayment of money advanced is 
appealable, for, although no sentence in tbe 
proper sense has been passed, yet, it is open to 
the Mag(t*trato, it dciault is made in the r^y* 
moot of tbe money, to pass a final sentence. 
In re HIGGINS, 1 Wclr 694. 

(164) —S. 2, order under^Right of appeal 
from the order ^Proper ordite to be made under 
$, 2.—No appeal lies to tbe Sessions Court 
from the order of the Magistrate under s. 2 of 
Aot XITI of 1869. The MHgi^trale, while 
making an order under s. 2 of Act XIll of 1S59, 
cannot make an order of imprisonment in 
default, but RUcb an order could be made after 
there has been non-compliance with tbe order 
of re payment or carrying out tbe contract. 
ANUKUL CHANDRA ROY V. KaMARALI SAB- 
DAB, 18 C.W.N 1271 = 13 Cr. L.J 697 = 26 
Ind. Cae. 145, 

(165) —S. Q ‘ Orders passed under s. 2 (1) 
parM or part 2 —No avyeai lies against either 
ofdsr.—Whore a M<igisfra^e ordered tbe appel¬ 
lant. under tbe firyt part of 2 (1) of the 
Workman’s Breach of Contraot Aot, to repay a 
8um of money received by him as advance, and 
where, on bis failure to comply with that order, 
the Magistrate eentenced him. under tbe second 
part of R. 2 (I) of the A':t, to a term of imprison¬ 
ment, held. lh*it no appeal lies from either of 
the orders. Thatrio Wd. FAIZO v THE 
Crown, 7 8 L.R. 80*18 Cr. L.J 872 = 23 Ind. 
Cat, 740. (33 B, 25» 6 8 L.R. 165, 9 C. 878, R.) 

(166) —8. 2 —Workman told not to do any 
more work^SettUment to repay balance odvanc^ 
ed^Fatlute to pay—Workmanf liability of*— 

10 


ur. 


I .^Imperial Aci ^—emt luud. 

Act XHI of t8f9 (Workman's Breach of 
Contract!—<( nfirutd. 


If an fnipl^^vrr hi« svorkman not to do 

any more work ,*rriv(- ir a sPltleiniMit with 
him for tbo re-p.ivnu'nt of 'h'"* l.^laTice din*, ibt* 
case is 1 . 4 ken out cf Ibi' W* rkn^ tn’s Breach ‘ f 
Contract. A»*t, thr hitilily the \vr rknvui 
become^ pureis a civil hil»ilitv .iid bis fiiliiro 
to act on ibc sotthuiJ'i * canir l hnre the 
hack under tbe Acf. Ng ' TUN 

Baw. U B R- (1914g 2ud Qc . 18 = 75 li d Gas. 
990 = 15 Cr. L J. 662. L.L.H ;. . , /- .t 

S. 5—.Sh N‘ 9 Mo U\' ’nd 

No. 1S2. infra. 


Ss. 'I a Hi IV y.O'f of \wpr,^ovr.:f)U 

exceeding pfriod of coit!' oc/^Coutracf upncli 
against trcujht of cruicrcy. Win ^bo pc^riod 
of imprisonment iinpc'cd uraler s. 2 of tbo Aot 
cxc» cds tbo period for which ?bc iiocr.®ed is 
uodtr a contract to work, and wii ‘fciio interval 
is granted for tkc order lu he complied with, 
such order is ill'^gal. On tbe District Magistrate 
tt (erring to tbo circumslauco that tbe contract 
was upheld in spite of the evidence against it, 
held that it was unnecessary to say tbe point.— 
Per Stciheii. J., that tbe contract was illegally 
upheld and that circumstance also occasioned a 
serious miscarriage of justice.— nobnwood» 
J. Narwanji Prasad Singh v. Lvchman 
HaJAM. 35 C. 1035 = 9 Cr. L J. 187. 

(1G9) — S.s. 2 a>ia Z^CoHtrncl. breach of—Ex* 
piry of Urm—Recovery of adranct and enforce- 
men( of coniract after Urm expired —Strcccssipe 
complaints, dismissal o/—cG—When the 
term of ac*>rUract coming within Act XIII of 
1859 expict:», the c ontract cannot be specifically 
enforced, nor can tbe money advanced be 
recovered, by a pro<’eeding before tbe Magistrate 
under that Act. When successive complaints 
against a workman were dismissed, held, that 
any remedy tbe complainant might have bad 
under the Act was l‘,<rr *d. KHODA BUKSH 
v. MOTiLAb JOHORI. 11 C.W N 247 = S Cc. 
LJ 66. [Diss.. 35 0. 1028 = 8 CLJ 3)2 = 12 
U.W.N. SG9 = 8 Cr. L.J 134. 4 L.B.R. 270 = 8 
Cr. T. J. 470 ; R.. 6 Bur. L.T. 133= 13 Cr. L. 
J. 580=15 Ind. Cas. 99G.J 

(J70 )—Ss. 2.3—Crim.PfO.Corfc. Act X o/1882, 
3 500.—Act Xlli of 1859 makes puinsbable, 
not the failure to do work according to contract, 
but the failure to obey the M^gistrato’e order. 
A complaint under tbo Act is not a complaint 
of an offence, and an order for comperfifttion 
under b. 560 of the Crim. Pro Code, is illoval. 
Queen-Empress v. namdeo, Rat. Un. Cr. 
C. 617 = Cr. R£. 40 of 1892. 

(171)— 8s. 2, 3— trial not allowed 
—Order for imprisonment, when to be made* 
A case under the Workman’s Breach of 
Contract Act is not triable summarily. An 
order direding the labourer to re-pay the 
money within a certain time or in default to 
undergo impriBonmeot le bad in law. An order 
for imprisonment in default can only be made 
I after the labourer has failed to comply with 
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I . — Imperial ,4cfs —coiiiiuued. 

Act XIII of 1859 (Workman's Breach of 
Contract)- -contiuxied. 

the order callitig oo biii) to refund t he money or 
get 111" work jn-rforuied as the case may be. 
E.Ml-ICUOit V. Halt Lal, 13 Cr. L. J. 194 = 14 
Ind. Cas. 194-5 P.R. 19i2 Cr, (-3.3 15.22, 1 
Iiiil.'.a-. 373, G born L. U. :a25. 1 Cr L J 
2G'3, R.). 

tL-)— 5s. 2. 3— Coiitrocf (o icork for viorc 
than three years~j!:iu-ct of s. 21 \q). Specuic 
Relief Act—Cunltacts under J-.fXlU of 185 -j 
ivhtn not cniorcenbie-Coitrnct orovidini a 
pcnalh, for breach—Kpea.-HaM aecusea ac¬ 
cepted an ,advance Iroui iht; proprietor of a 
factory and pr iujisi.J lo wjrk there for 5 years 
and so execute.! a.i ai;r...men6 in I'JlO but left 
away the work lu l-jij. Udi that, by s. 21 
(g) of ibe bpo itio Ucl.ef Act. uo coninct '•an 
bo specifically enforced, the performance of 
which involves ihc porfurtnance of a continuous 

duty extondUig over a poriud than three 

years from it- date. Assuch contracts cannot 
be enforced ai .all. ncth-r the civil „or the 
criminal Courts would h.ive any discretion to 
enforce them oven up t.j the limit of three 
years. lIov,ever. ingeniously the terms of 
contract may hav.- been framed, where the 
advitiees cannot be treated as anyihiug more 
than leans, subject to the condition that the 
borrowers should work for the lactory and not 
tiaiisfcr their services cDewhero umil the 
money his been repaid, hnd, that such a con 
imct was nut cuforccaoie under the Act. In 
the cf.n iacu 111 this case there was a distinct 
ptovuiou of .r pen.vliy to be recovered by the 
cmplojor inc.ue of breach of the contract by 

th«r held that, though 

'•‘'‘enforceable by a civil 

aalv contracts them- 

selves caimoi oe spocifically enforced, yet as 

they prescribed a definite penalty for Leacb 

the employer could not. under any oircum: 

stances, ad .pc an ,ihof n iiivo remedy by pro- 

ceeding m terms of Act XIII of 1859 .’ Ckown 

Din 23'? r 

^liN, r. t\. 1913 Cr saQfi P r P 4n4M 
ISCp.L.Jb 166*22 lod.* Caa 742 ^q^V*p 

ihaf working it off. Held 

- 

made tn p^yineuu of advance 

?nd tha ^ throe years 

The debtor 

money from any other shon^ee °a taking 

contract prohibited the debtor from'senhit hi! 
work to any other person Held Tbf! !w ® ^ 
tract bound down the debtor ,n w® 
creditor and for no other person urtilth°V^* 
wa. paid ofl, and i. could u?. bre„rrid'‘'uir 


i.—Imperial Acts—Qontinued. 

Act XIII of 1859 (Workman's Breach of 
Con tracts— 

the Act. Tfir Crown v. amir Bakhsh, 
61PLR 1914 = 22 P W R. 1914 Cr.«15 Cr. 
L.J. 423*24 Ind. Cas. 159. (23 IM{. 1913, F.) 

(174)—Ss. 2, 3 Hjr/vVMfin, ogrefivunt by^lo 
icjr/c for a fixed pet ted in livii of advance /n^e 
to him by (hv (mphytr-^Contract contefnplated 
by the ihat rin agreement by a 

workman at MirzHporota do work in a certain 
factory for a fixed period of time and until re* 
payineot in a particular m inner of ao advance 
m-ido to Uiui oy the owo>t of the fiic^nry, i3 a 
c mtract cootcmplaied by A-t XIII of 1859, and 
ibe accu^cd must continue to w ^rk until he has 
I worked for iho p^rjod stipuiatci for aud paid 
up the sum takcu in adv^oce ; bo is also liable 
to the penalties imposed upon a workman 
uoder 3 of the Act. C. J. LUCAS v. RAM.4I 
SIiN(;h. 12 A.L.J. 152 = 23 Ind, Cas. 183 = 15 
Cr. L.J. 233. 

(175) —S. 2. cL 1 and s. Nature of the 
trial under the Act — Crim.Pro. Code {1898}. 
5, 37C.—A proceediug uodor the first clause of 
s. 2and under s. 3 ol Act XHI ol 1859 is not a 
criminal proceeding. Therefore, s. 370 of the 
Crim. J^ro. Code does not «'ipply to a case uoder 
those sections, because uo oHotico has been com¬ 
mitted and there is no accused ; and a Fresi* 
donoy Klagistcato is uot bound to frame his 
record in such a case in accordance with the 
provisicn of s. 370 of the Code. AVERAU DAS 
Mocui V. AHDUL Rahim, 27 C. 131=4 C. 
W.N. 201. [7?., U.B.R. 1902, 3rd Quartet, 

Workmin*s Breach of Ooutrict. Ij 

^ (17G)— Ss. 2, 5 ^Contract to do some work, 
oy a workuuin earning his liviug oy laying and 
bHrnt7ig bricks—Criminal breach of contract-^ 
Workman—Expiry of the term of conlracl^ 
Magistrate's poiver to order refund.—A couiract 
to do some work by one who is a workman 
earning bis living by laying and burning bricks 
IS not a contract to supply bricks and falls 
witbin the purview of Act XIII of 1859. 
Where a workman, or labourer neglects or 
refuses to perform the work which ho has con¬ 
tracted lor, the mere fact that the time for 
which the contract was eotoced into has ©lapsed 
IS no bar to a Magistrate passing an order for 
the refund of the money that may have been 
advanced to him by his master or employer. 

bharosa V. King-Emperor, 12 a.L.J. 490 
= J5 Cr. L.J. 699^25 Ind, Caa. 331. (U 
O.W.N. 247, 35 C 1023. R.} 

{177j—S, 3— Order for bail for repayment 
of money advanced—Scope of section —S. 3 
refers only to finding bail for compliance with 
‘^‘rectiug an artificer, workman, or 
labourer lo perform or cause to be performed 
the work for which he has contracted. An 
order, therefore, directing a workman to enter 
into recognisances for the repayment of the 
money advanced is illegal. HlQH COUBI 
PIWCBEDIKGS, 21ST AUG. 1880 No. 1484, 

1 WeiF 699. 











119 


THE ALL INDIA DIGEST. 


150 


IImperial Acts-^coniiauad, 

Act XIII of 1859 (Workman's Breach of 
Contract)— ccnchided. 

(178) —S, 3—SdsNoi. 163 to 11^, supra. 

(179) -S. 1—Nos. 9S, 100, supra. 

(180»—S. 5—Sco^e 0 / Act .—Tho Act 

applies to oases where moaey b ijj been advanced 
by employers re.sidcut or carcyiugon business 
in tbe Punjab. It is not ucccssiry that they 
should reside in any of the places specified in 
tho first section. CHOWS v. ^IuHAMMad 
SH.\FFI, 11 P R. 1902, Cr. F.B. (11 P.U. 1898, 
Cc. i? ) 

(ISl)—S. 5 ^Exirci^e of under Act 

outside the Presiacncy /oh‘ 71S.“-Powers uncer 
Act Xlll of 1859, outside the Presidency towns 
can only be exercised uimer s. b b> oHicers who 
bav^> been specially appi>m(ci. QUEFN KM- 
PRESS V. CHOSLA* Ral Un. Cr, C. 701 = Cr. 
Rg. 32 ol 1894. 

(181-a)—S. 6—See Nos. 99, 170, supra. 


t.^Imperial /Icfs—contioued, 

ActXXVll of 1860 (Collection of Debts on 
Successions^— Ci^ncluded, 


case of a dispuh^ .vri'*ini’ cut of a ngbt of suc- 
to A )nut( ii d appurlonatjco', but 
sbculd aoply to ihoJun^'i'. under the provi:^ioiis 
of Act XIX of 1S41 (Snci' 0 >^i^‘n. Property Pro¬ 
tection) l*'' apponiv .1 curtior, or make s>omo 
order with rcf^ard lo tU«' p*«^puriy, till tho riglit 
of succession i * dci nruriu A 'I’lir' ^rant of a 
certiuca^o uunor thi.^ Act d ri^*’ ^ecuU* the 
titl^ro -•.uch lard npKi'N v. SiUJOrUTT 
GiRl OOSSAIN, 11 W.R. Ci\ 23. 


(*2)—Cer/?^?corc* of a.hfimis/raii'jfi —C’ 
Pro. Code \\^l^). s. olO —Uc gnun of a 
certificate under Act XXVI1 of j8iUisnri ^ulll• 
cnoiii prool of po^^cs'ioii lo en’illc tbn boJdtr to 
an order under Crnn Pre* Co irt (ls7'2K 530, 

declaring him co Ijc in pr .S'sej'^ion. 

MAT ANURAtiEK KOOW R v. RAMUUCHaYA 
DaSS, 25 W R. Cr. 16. 


(.U—See Certhtcate, 2 fi.L-U. A 


Cr 


27. 


(18*2) —S$. 5 and 2 ^Extension ol the Act 
under s. 5—— Money advrnccd. K'/ie^/<cr 
fecoi;^r^&/c when contract expired.~\Wbcu Act 
XIII of l8o9 IS extended to a certain place 
under tho proviiions of ». 5 of tbs Act, a master 
or employer residing or carrying on b j.>^iness in 
the place b^is tbo same rights are conferred 
by the Act on misters or employoLS resident or 
carrying cm business in any Presidency town. 
Per Sitphtn. J.—Under a. 2 of .let Xlll of 
1859, a master or tmployer enforce tho re¬ 
payment of tbo money advanced, by a proceed¬ 
ing under the Act. even after the term of tbo 
contract has expired. Ptr Holnuocod, J- 
{contra) — Wbcii the term of the conitact bas 
expired, a master or employer cannot enforce | 
the repayment of the money advanced by a | 
proceeding under Act XIII of 1669> NARSINQ 
Prosad BiNGH V. Emperor, 35 C. 1028 = 
6C.L.J. 312 = 12 C.W N. 869 = 8 Cr L J. 134. 
(16 M, 317, 11 C.W.N, 247, I VVcir 704. 705, 
706, F.) [i?-, 35 0. 1035 = 0 Cr. L J. 187.] 

Act XIV of 1899 (Llmitatioo). 

CRBP. (EXCEPT PART OF S. I5)t ACT IX OF 
1871. RESIDUE REP. (EXCEPT AS TO SCHE¬ 
DULED DISTRICTS), ACT 1 OF 1877. THE 
UNREPEALED part of S. 15 DECJiARED IN 
FORCE IN THE SaNTHAL PaRGANAS, KEO. 
Ill OF 1872, S. 3, AS AMENDED BY REG. Ill 
OP 1899, S. 3.J 

(1) —B, 1, cl. 7—Sec Act XV of 1877, 
art. 47, 8 N,W.P. 171- 

(2) —8. 15—Possessory suit under section bar¬ 
red by award under Grim. Pro, < ‘cde.—Sre ACT 
I OF 1877, 20 W.R, 12. 

Ao( XXVll of 1860 (Collection of Debts on 
Bucoessions). 

CRbp., AOT VII OF 1889.] 

(D^Jurisdiefiot^-^ Dispute as (o secession to 
a muU^^Ceriificaie^ ‘-A Magistrate cannot pro¬ 
ceed under s, 818, Grim* Pro. Code, 1861, in 


Act XXXI of 1859 *Arcnfl| 

[KCP., ACT XI OF , 

See ACT XI OF 187S. 

;l)—Ss. 5 and '.ib^Juriidiction to try an 
ojjcnce t^ncter s, o of the Act.-' UndLr 35, 
Arms Act, a Sub*Mrigi^lr.ite of tbo P'lrst Class 
bas uo jurisdiciion to irv cflohco unooc s. 5 
of the Act. Crown v. BHOOI a, 3 P R. 1869 
Cr. 

(2) —Ss. 5, Manufatiuring and selling 

gunpotoilifr witheut lice'f.se-^hnprisonntcnt^ in 

dt/auli of /ayment of /ine.—As s. 5 Act XXXI 
ol IfaGO, gives ibo power tr> iinpruou or fine a 
person lur mauuf mtunim or lling gunpowder 
without H license, a Ma^i'^lraie can loyally 
a stDCiMjco of fipc iDjpnsonniCiit ni dul'iuU* 
High COURT PHOCEED1NC5S, 1ST JUNE 1870. 
5 W H C. App. 23. iOvcrrul^d. 7 M.U.C. 
App. 22.J 

(3) —S5. 19 if). 2U and 32 m—S.p (2) 
extended to Lower Durvia — Prosecution for l)OS^^ 
sessing a> ms—Sanefieu of District ^IQi/isCr^t^ 
essential .—No prosecution can bo iij.siiiuted lot 
tho posjsCSbioD of arms under e. 19, cl. {ft of the 
Indian Arms Act, without the previous sauction 
of the District Magisicato. The mere passessioQ 
of arms, other than those mentioi»cd m 3. I4i 
is not a punishable oO^^nce. QUEEN-EM¬ 
PRESS V. NqA PO K.^, L.B R. 1872—1892. 536. 

(4) —S. 2G—Sr<j. PENAL CODE, a. 188,3 B.Ii’ 
R. Ap. 149. 

l4-a)—S. 29—See No. 3, supra. 

{5)—g. 32—i^ossession of arms without n 
license .—The proceedings of tbi‘ Magistrate 
directiDg the issue of a summons to appear, and 
of a warrant of arrest, against a person for the 
possession of arms without a license under tbo 
Act were held to be illegal. The mere 
sion of certain arms without a license ? 

an offence, only if the provisions ol s. 82, Act 
XXXI of 1860, bad been extended to and were 
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^ffTiperia! /4c7s—coutinucJ. 

Act XXXI of I860 (Arn) 9 ) — 

still in opcruion in iha district. In the mal.'er 
of tht ^ciidon of Bahoo Ramrshau Pr \s\d 
N.ahaYaN Sing, 9 BLR. Ad 3 i *13 w R. 
Cr 1. 


— 3l^Possessim ofarm$ fritnoui license. 
The intrc oosse'^sion of arm^ without a 
U'^>-nse is no oftcnco wfantover under the Arms 
Ari. wij.Te r.De povisions of «. hiv-no' been 
extended to a district. In re MODWUMn 
J’UHI, 18 W R. Cr. 26. 

l7)—-S. Co>ii»c/io)i in a /.luce where (he 

pro'jxiicns oj ihe seclxon woe tit force. — In a 
place where the prohibitory and penal clausea 
of 8. 3’2, Ant XXXI of 1500. were not in force 
a conviction under th.tt -section waa s-t a-ide’ 
QUEEN V MoHAxN LaHL. II9 P.R, 1866 Cr. 

f8)-S, 32 (1 rtudil—XI 0/1878. ss. 15. ly— 
bxiUcemed pos&-.siicnof ayms.—\i 32 (2) of Act 
of iseO can be said to apply, in auy 
specific sense, to a cerUiu Tiluka, only if one 
or other of these conditions has been fulfilled 
tbar is, if either : —(<i) an order of disarmameut 
ha.s been duly published, or (6j ,» general search 
for arms has been ordered. If there is al<o no 
notification in the local ofTicial gazHtc extend- 
mg e. 10 of Act XI of 1878 to the Taluka. ihe 
poesessioo of arms without a license in that 
place IS not pu-nshablo under s. 19 , Govern- 

9 b'''478!“ *>■« BaSAPA. 

of sail. 

f/n«i unlicensed possession of saltpetre 
IS not an rffooce under the Atma Act. as it is 
not an ammu ution within the moaning of the 

Chief 

contrary, CROWaM v 

RAMRottun, 2bP.R. l869 Cr 

f2)—Sec ACT XI OF 1878 s 19 

(/) and 29. 1 Weir eC3. f lo/o, s. ly 

(11) —S. 32 (Gj—f-osscssion of nrms—7/Ieoa. 
hi!/of search.~When the mere possession ol 
arms wag made an ofTeneo in a certain distriot 
the accused would be punished for tb.i iilogahty 
of their possession if there wore satislaotocv 
evidence that the prisoners wore in possession 
of arms, notwithstanding that the police might 
have also committed an illegality in their pro^ 
cedure m conducting the search OUEpS J 

Sheopershun Rae. 2 N.W.P, 

under r 82 (1^; ‘“P'isonment only, 

fe S. 689!^ ^ B. ,808. F-B. [R.; 

(l2-n)-S. 32 (2)—See No. 3, supra. 

Magisirate, " m g. 35 XXXI of i860* 

applies only to the Magistrate of a District as 
defined m 3 . 2 of the Orim. Pro. Codr SrG 
V. BASAPA, Rat. Uo. Cp C 80-Cr R-‘ 

18-1-1874. • Rg- 


^.—Imperial Acts—x:ouiu\\\eS. 

Act XXXI of J360 ^Aroisl— 
j (14) — S» 35 — Sec No, 1. sjipra, 

do) -S. U —See No. 2, supra, 

! (1/>J — S. •iC>^Iviprisonnienl vi defaull of fine. 

-“Ooly wbon r b?i^ boon ascert.^ined id the 
M’inner provided in .<i, -iG, ih>\t no sufficieot 
^ distress can be had. can an order for imprisoo* 
' mrnt :n dtfiuir. of fine bo oas.*ed. QUEEN v. 
GHOLA.^f IlOSS.MN, 120 P.R. 1866 Cr, 

(17)—s. -IG—S.’tf Sentence —Imprison- 
MKNT—Df PRISONS.ENT IN DRF.\ULT OF PAY- 
MKNT OF FINE. ETC . 120 P.R 1366. Cr, 

Act XXXII of I860 (Income-tax). 

I [REP-. ACT VIII OF IbGS.j 
I ^^S^cACTlX OF ISGD, fls. 21,25, 2 N.W.P. 

I 

Act XXXYl of 1860 (Stamps). 

[Rep., act X or i8C2.] 

0 )—detX of 1862—C/nsfaiuped insfritmenf 
wadtr IB 4Ks<mfia. daled mh Mi,/, 1.S62. sought 

1070 “a ^n'irns-Pcnall!/ under Act I of 
aiJ. An UQstxmped instrument, comprising 
an assigumoQb by will and also a power of 
attorney executed in Australia and dated ' 26 th 

chargeable either under Act 
Act X of 1862 with stamp 
auty. Unatquently no penalty can be levied 
UQder Act I of 1879, REFERENCE UNDER 
STAMP ACT, S. 46. 14 M. 2SS. 

Conviction, 3 B.li.o. 

(2 a) 8. 37—Sfe No. 2, suj,ra. 

(3) —5. 5'2—Non coinpliance~Irregularili/.— 
A convictiou under the Stamp Act is illegal 
wnero the procedure under s. 52 is not com¬ 
plied with. Reg V. Chinto ATMAR.aai, 3 B. 
H C. Cr. 36 (Note). 

Act Y of 1861 (Police). 

[Short title given. Act XIV op 1897. 
REP. m PART, ACT IX OF 1871 ; ACT XVI 
OF 1874; ACT X OF 1882. ReP. IN PART 
(IN BENGAL) (EXCEPT TEE SaMBALPOBB 

district, and Eastern beng.al. ben. act 
VII OF 1869 : Rep. (in part in Rangoon). 
BUR. Act IV OF 1899, S. 2, WHEN NOTIFIED 
(AND SEE 8 S. 3 AND 4). REP. IN PART AND 
AMENDED. IN NORTH WEST FRONTIER PRO¬ 
VINCES, Keg. 7 OF 1901, SS. 3, 13. AMENDED, 
ACT III OP 1888 ; ACT VIII OF 1896; S- 3i 

AMENDED ACT I OF 1903 ; SUPPLEMENTED, 

Ben. act VII OP i869. Portions bxtbnd- 
BDTO Calcutta and suburbs, with modi- 

FIC.ATIONS. Ben. Act I of 1998. DECLARED 
IN FORCE IN—SaNTHAL PaRQANAS, REG. Ill 
OF 1872, S. 3, AS AMENDED BY REG. Ill OP 
1899. S. 3 : THE ABAKAN HlLL DISTRICT, 

EXCEPT s. 11 , Reg, IX OP 1874. s. 8 ; Uppbb 
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I,^Imperial Ac^s—continued. 

Act V of 1861 (Police)—coK/jwutrf* I 

BURM \ (EXCI2PT THE SHAN STATES), ACT ; 
XIII or IS)S, s. 4 ; BRITISH Baluchistan. , 
REG. 1 OF 1800, S 3 ; THF ANUUL DISTRICT 
REG. 1 OF 1S04, S- 3; THII CHirTAciONO 
Hill-tracts, Reg, i of i900. s -i ] 

{i)—Penal Code, ss. yO, 351 and 353—.Ksim// 
OH <x police ojffizer—Police officer (ri/in^ (o ^e:ure 
thuvib impression oj a surv:ille ^Assault to 
deter the poVee olJic^r from taking the impression 
—Police Cotit’ —ri><7 irrfino —A rule 

ol tbe Police Cod*** to the efiect thit wh^n any 
surueil/e is at home, proof of bis pros^iico cm 
ho secured by tikiog a thumb impression on the 
report, does not impose an obdgition upon him 
to give a thumb impression when required, and 
be cannot be f'Tcoi to do so. il be objects. 
Wboro a on a domiciliary visit to him 

by a Sub-Inspcotor of Pulic**, obj-^oi to the 
takiug of tbe impression, and when tbe Pobc) I 
officer extended bis band to tak ? t.bi' imores^F^o. | 
be produced a lathi and s^id that be would uot 
allow tbo impriv'sioD to be taken auo that, if 
any one asked for it, bo would break bis bead, 
Aefd* that tbo act did nor amount to an oQ?nco 
under s. 351, Pcn\l Colo, and that, had tbe 
act amounted tc an offence by itveif, s. 91) 
would have been applicable. BiHHAL KllALlFA 
V* Emperor, 30 C. 97»6 C.W.N. 342. 

(2)—Sojiefv for the Prevention of Cruelty to 
Animafs, officers of —Pw6/ic sitvanis^Penal 
Code, 3. 21. —Officers of tbe Society lor tbe 
Prevention of Cruelty to Animals, appointed 
under Act V of 1851. are public servants with¬ 
in the meauing of the Icidinu Penal Cjde. 
Tbo mere face that tbe conidoates of appoint¬ 
ment given to such officers ate not strictly in 
oonformity with the firm proscribed in tbe 
Schedule to Act V of 1861, does not invalidate 
their appointment or take tkrm out of tbo 
category of public servants* UPEKDRA KUMAR 
Geoss V. KlNG-EMPBROR, 3 C L.J 475 = 10 
C.W.N. 727 = 3 Cr.L J. 420. 

(3) —dppeaZ from cont^ic'ious under Police 
Code.—Convictions under this Act are appeal¬ 
able like other convictions. Where tbe 
appeilanta were convicted by an officer exercising 
tbe powers of a M^gi^trate and sentenced to 
impriaoDment exceeding tbe limit prescribed by 
B. 411, Grim* Pro* Code. 1861, tbo appeal lies to 
the Sessions Court. THAEOOR DasS and 
OoDAi Seek, s W.R. Cr. 22. 

(4)— Appeal. —Act V of 186li8 a special law on 
tbe subject o! police^ and persons charged with 
ofl^Dces punishable under that law must bo 
tried under the provisions of tbe Ctim. Pro* 
Code* Convictions under Aot V of 1861 are 
appealable in the same way as other 
oonviotione. ORL. OlB. NO. 2, 7TH FEBRY, 
1866, 5 W.R Or. Clr. 1. 

(6) —Juriedictron of Magistrate to direct 
enquiry by Police officer ,— A Magistrate is 
competent, under a. 138, Grim* Pro* Code, 
(1661), to direct an enquiry to be made by a 
police officer into an ofienoe punishable aoder 


I. — Imperial .4cfs—continued. 

Act V of 1861 iPolicc)—(onfiMuef. 

a Local Act, such as tbo Police Ac». (>Ui:FN 
Y. TrANK isrd Pal. 14 W.R. Cr. i\. 

( 6 ) — Polu-? ojn'ir conm-JJ mt ti/^ucc, rvhilc 

lioi on tinli/.'- A Polic»‘ is hnliie In \yc 

punt-'bod uiulor ih ‘ I'.-imI and not inrl* r 

the P.dice Act i{ bo luv ofieuco wlicn 

not on duly. AUT’^U v. N\KMN SlN<iH, 96 
P R. 1866. Cr. 

(7) — Appl\ct}^-*lft:j u*toulh»‘risiii ». 1of 

music o( mqht.—Wlxcic it n* ipjtcac 

that an occasion su.'h as lliai furui Iml l^y 
playing music ai m duiglu on h niMTk igo 
cciemony wi^b'*'Ut pi rtn s.-ion, rMpnr J 5,ny 
iotcrveiitioii or interf-?r?nca on his pi^t, or 
tbit he i<-uecl any dir«:otioa or c any f»r<lrr 
io theniiif-r of the pliying ol inu-Jic. tbo 
Police Act does not apply. ICmFRPSS v, 
rURAN. 5 C P L R 92. 

(3i—See AFl'EAL—ACTS. 5 W.R Cr, 21. 

(9) ^ See M \GISTRtTK. JURISDICTION OF — 
MlSCELLtNEOUS, II W.R Ci* 4 1. 

(10) —Penal CODE. iG 7. 47 P. 
R. 1967. Cf. 

(11) —S 4-S^e Sanction TO PROSECUTE 
—AUTHORITIES COMPETENT TO GR.^NT 
SANCTION —REFUSAL TO GRANT SANCTION, 

ETC , 6 P.R. 1910 Cr. 

(1*2) -Si. 4, 7. 21 and 42 —Sre DEI aMATION, 
4 P.W.R. 1910 Cr. 

(13)—Ss. 5 and 36 —C^im. Pro. Colo (1S93), 
31.195,439 Ihe Inspictur-Oenerol, 

Poliu—investigation bp Dis'r.ct rinlcn ltni 

of l-^oHce—Us atsmissnl —4>iHcaoH fo proiccule 
—Rcvi3ion. - Wh^re H D. scut to the Inspector- 
General of Pulico A few specific charges of 
bribery against the Sub Inspector of Police and 
asked (or iovcstigatioii, ibo Inspector-General, 
who is a Jligistrato under s. 5 o( Act V of 18G1 
and is empowered by s. 36 of tbe Aot to enquire 
into anl determine as a iUgUtrate auy charge 
agaiobt a police ofliier above the rank of a con¬ 
stable, ordered the District Superintendent of 
Police to investigate, and that officer forwarded 
tbe ro-^ult of bis investigation to the District 
Magistrate, held that a false ebarg^^ of an 
oflooce, preferred to a persm empowered to 
order iuvestigatioD by ibe Police, though not 
followed by further proceodiogs in any Court, 
brings tbo matter of ibo charge within lbs 1st 
part of S. 211, I.P.C. IIAMAYUN V. KING- 
EMPEROR. 9 P.W R. 1808 Cp. = 7 Cr. L J. 291* 
(14 P.R. 1879 Cr., 3 P.R. 1888 Cr., F ; 5 0. 
281, 6 0 6*20, R.; 6 P.R. 1888 Or., 17 C. 574, 
D.). 

(14) —S. 7 —See No. 12. supra, 

(15) —S3. 7 and 29 —Suspension confine¬ 

ment for unlimited urm—Cumulative punish- 
menti legality of —An order for the suspension 
and coofioemont of a police officer for an un¬ 
limited period of time exceeding the limits 
laid down in cl* (6) of 8. 7 of Aot V of 1861, is 
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Act Y of 1861 I Police) 

illcRHl, and is uot ^uch an order as a District 
Supcriutetulciic nf P. licecau letjally pis® at all. 
nor oue wbu lj he ctn pass iu the alternative 
under s. 7 of the Act ; and no conviction under 
s. 5fl. for disobevinR smh order, is maintiiu- 
ablo R\M GoPaLGHOSH v. KING-EmperoR. 

2 C.L J, 616 = 3 Cr. L J. 110. 

(If))— Ss. 13 and 15—Left/ of co-il of Police 
/font iudividvals. — A uo power 

to rc:^liz8 the cost of a on^tablfi from an ineJj- 
vidual. QUKEN v. IlOHIMKsNT GhoSE 1 
W.R Cr. 15. 

(n)^S. llj—See No. IG, supra, 

(18)—S. n—Object of appoiniiny special con^ 

slablcs—liefu'^nl to serve —P^tna! Code, s. 17a._ 

The only legitimate object for appointing spficial 
constables to strengthen the ordinary Police 
force oy the addition of suicabic persons to their 
nombor» when the ordinary force find them¬ 
selves too (ow to meet an emergency. In a case 
of G>8puta as to proprietary rights, it is hd abu^e 
01 the law ai d an act of opprossioo to appoint 
active men ou one side as i^peaial consubles, in 
order to prevent their assorting tbeic alleged 
rights and so to give an advantage to the other 
party. A refu<;al to serve as such is no oOenco 
under s. I7d, I.P.C., and proceeding'^ could not 

section. Gop^ath 
L c Rmi^ress, \0 C.W.N, 82 = 2 C.L J. 

W EL 7270^ 322. 12 C. 

SUl’ERINTENDENCE OF 
Cr^°67 R- App. 4 = 18 W.R. 

19—Penal Code. as. 147, 
35.1—Re/usai to accompanij a police 
o/Kc«r fo ^johee sfafion to receive arpointments 
o/spceiaf C0Ms?rt6fes-Rr?«fance fo 
police-o^,era tn the arrest of such men. — 

Police Station, suua-cd at some distanoe, not 

simply to 

obtain the authority o( appointment to serv^ as 

arml A necessary badges and 

arms, does not amount to a refusal to serve as 

special constables, and it does not. therefore 
constitute an oSenco under s. 19 of the piS 

^ on such 

oflerldto s'Lhresistance 

Dot amount to 

amonnf r ^‘ttoURh It may 

amount to an offence under s 147 RA^rAM 

w B™,,'’,28 C.'411=5 0 

o"s/i;2?p‘U^ 

(21)—Ss. 17 anii 19—Special constables—An 
poinlTtievt circumstances 7«-«i/vini—Disobedi 

enee of order under s. 17—W<f 1.^ 

s. 19.—The circumstances which justify the 

IctTl constables under s.^7 o1 

Act VI of 1861 are that a disturbance of the 


/— Imperial Acts —continued! 

Act Y of 1861 (Police)— continued. 

peace i« approhen'^ed and that the police force 
availnblp is insuSlcient to preserve the peace 
and protect ihe inbabitauts of the place where 
the dis*urbaace is appreheu'ied. In the absence 
of tboee circumstance^ an order under e. 17 of 
Act V of 18GI is improper aud there should be 
no conviction of the phrsons appointed special 
constable'^ fordisobedionce of the same. Namda 
KISHOKE Sison V KMPEROR, 35 C. 45i = 12 
C.WiN. 366 = 7 Cr. L J. 186. [R , 8 C LJ. 
66=U C.W.N. 7i7 = 7 Cc. L.J. &07.1 

(2*2)—Ss. 17 and 19 —^ Appointment of Special 
Constahles^Circumstances iust>fpinf) appoint- 
yKtnl^Rrfusal tocomiyly toitii an x}}iproper order 
ii/y*^orn/»ncnL — The circumstances which 
ju.stil> an ord#-r under a. 17 of Act V of 1861 
are that a disturbance of the peace is appre* 
bended and chat ibc police force available is 
insufiiciont to pro'^erve tbo peace, and protect 
the inhabitants of the village where distur¬ 
bances ate apprehended. In a case where it 
was not clear that there was any danger of a 
disturbance of the peace or ibai, if them was 
surb a danger, the ordinary po)ice force avail¬ 
able was not sufneieot to cope with it, Jield 
that the appointment of tbo petitioner as a 
special constable was unnecessary and inexpe¬ 
dient, held, further, that the petitionee should 
not bo prosecuted under s. 19 of Act V of 1861 
for b!8 refusal to act in accordance with such 

RaDAEANTA LAL V. EMPEROR, 
'^*7 = 8 C.L J. 66 = 7 Cr. L.J. 507. 
HO C.W.N. 36G. 10 C.W.N. 82-2 C.L. J. 555, 
F.). 

^^3)— Ss. 18, 19, 29—Sysctal constables— 
Ordtr of appointment—Interference by High 
Courf on rcvisiou —Object of appomUnent^ 
executive order-Rfifutal to act—Punishment-- 
Prosecution .—A person, who has refused to act 
as a special constable, cannot he prosecuted 
under s. 29 of the Police Act# The provisions 
of that section were not intended to apply to 
special constables and cannot bo interpreted as 
so applying by the operation of the provisions 

of s. 18. umks Chandra Gupta v. em¬ 
peror, 10 C.W.N. 322, 

(24) —S. 19—See NOS. 20, 21, 22, 23, supra. 

(25) —S. 20—Cfiwi, Pro, Code (1882), $. 14 
Power of police oncers to exercise Afopis- 

terial authoritp — Local Government should 
confer special power.^S, 20 of the Police Act 
and the last part of s. 14 of the Code of 
Criminal Procedure preclude police cfficere 
^om exercising authority as Magistrates. 
Paragraph III of the Schedule of the Criminal 
Justice Regulation enables the Local Govern- 
n^ot to confer Magisterial powers on police 
ofiicers notwithstanding these provisions, but 
such powers would have to bo specially conferred 
and for particular purposes. (DuEEN EMPRESS 
V. Tdkaung. U. B. R 1892—1896, Vol. I. lO. 

TT 28—.irresi —Duty of police officer.— 

Under tbia section a police officer is not bound 
to arreet a person against whom no proceedings 
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Act V of 1861 (Police )—conlinucil 

have been directed, if he believes ibnt he has 
not suffioieni. grounds for apprehtndiiie him. 

In rc GR1«H CHUNDKR NUNDEK. 26 W. R. 

Cr. 8. 

(27)— Order to purchase ynaurial for repMfiug 
lhann, i/a?i order under Siction. —Where motjey 
was fiivou to a police constable bv the assistant 
moharir of bis ihana to purchase ralioc and 
bamboos tor rooait of the that the 

order to purchase rafters, etc., was not an order 
of the kind contemplated by this section. 

In the viatftr oi the petition of DidaR Khan, 
A.W.N, 1S91. 179 {V2 C. 427. R }. 

(23)—S- 24—See CRIM. PRO. CODE, 1898. 

BS. 190 (1) 15) and 4 (li {h). 1 L.B.R. 18. 

(29) - S. 24—See No. 12. supra, 

(301 —S. 25— Timber washed on to an estate 
^Unclaim^d prtperir^^^Titntet claimed by a 
laodowner as having been washed on to bis 
ostatd by a river is not unelaimed property 
within the mi^aning of s, 25 and the following 
sections of the Act CHUTTER LALL SINGH 

V. Government. 9 W. R. 97, 

(3X)—gq, 26. 26—Claim of creditor to attach 
right, title aud interest of—judgment-debtor— 
Whether covered by 8 26—See CRIM. PRO, 
Code. 1B93. Sft. 97. S3. 436, 439, 612. 6 L,B.R. 

57 «13 Cr. L.J. 568 15 lod. Cas. 9H4 « 5 Bur. 

L.T. 113. 

(32) —8. 26—See No. 31, supra. 

(33) —S. 29—Sco2>e o/5ee«on—B. 29 of the 
Police Act hafl no applioatioo to persons who 
are not police officers. In the matter of RAM 
KUMAR. lOC.L.R S21. 

(34) —S. 29—Scope of section.—The section 
deals with o5eDce«< constituted either by any 
violation of duty, or wilful breach, or neglect of 
any rule or regulation, or lawful order, made by 
competent authority on the part of a police 
officer. Any neglect of duty short of a violation 
of duty does not amount loan ofience under the 
section• In the mutter of the petition of 
BHOLanath Das, 12 C. 427. 

(35) —S. 29—AppHcabilUy o/.—The framers of 
B. 29 of Act V of 1861 could never have intended 
it to apply to a case, where the oBence charged 
is abBSDce from special constable's parade on 
oertain datea without permission. The section 
18 au exceedingly stringent provision of the law 
which should not be put in force except in 
extreme cases, and where milder remedies have 
been tried and failed* KASH MAHOMED v. 
EMPRESS, 10 C.W-N. 79 = 2 C.L.J. 565 = 3 Cr. 
L.J. 178, 

(36) —S. 29— Ojffenceundersecticn^if cognisable. 
—An offence under the above .'lection is not a 
oognizable offence. Queen-EmPRESS v. NGA 
PC THIN, U.B.R, 1892—1896. Yol I. 295. 

(37)— S. 29 —^'Lawful order,” construelion of* 
—The words lawful orderin s* 29 of the 
Police Act mean an order which the authority 


/. —fmperiat 4cis —coniinucd 
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mentioned iho^ein i*« rrmpoleril to inak* : 
that- they would not o'vi‘r an order for extra 
drill given uy a pKirjoi SuporiiUondont 
Police to his f.^r ftuir fnilme to cut 

down the jungle m the vioiniiv of their lines as 
por hjs ord* r^. In Ihr r of lUOLANATH 

I)AS, 12 C. 427. 

(3s) — S. nf dutfi mft.st bedchbe' 

rate,- Before a p Oico olin'^r cm convicted of 
an offence uijcer >. 2‘J ci I lie .Art. ii bo 

found that he i< guiiiv, not o( ni<Ti* neglect, but 
of deli berate and iiii<'>itKin4l vinlilion (if duty. 
7^1 re RadhOO SlNon. 17 W K Cr 34 8 B. 

L R- Ap. 60 [F., 19 W.K. Cr. 7.]. 

(39) — S. 29—Gis/ of o(icnce. It is wilful 
neglect or violation duty only .1 b it criminal 
offence in the sen«^ of the Police Act, 18GI. 
More Indiscretion and oven carclossmss with 
negligence m the conduct of inquiries prelimin¬ 
ary to trial could not be held to be a criminal 
offence. Empress v Muh-.mmad Husain. 
A.W.N. 1883, 42. 

(40) — S 29^G\st of offtnee ,—Merc rashness 

or negligence on tbe part of a police oflicet, 
before ordering the search of a mm's bouse for 
stolen property, does not constitute an offence 
amounting to a violation of duty under 9. 20 
of tbe Act. Tbe violation there intended must 
be wilful, iotentional violation of some clear 
duty, or other. QUEEN v. BOLaKI LalL, 19 
W.R. Cr. 7. (17 W.Pv. 34 Cr. = 8 B.L.R App, 

60, F.) 

(41) —S. 29— Acts or oi^nssio^is punishable 
under the ^cf.—Acts or omissioub punisbablc 
uoder 9 29 of tbe Act. como within tbe category 
of ofioDces punishable under any Uw other 
than the Indian Penal Code" and thoso offences 
likewise fall witbiu the tentis of s. 148 of the 
same Code. QUEEN v. GOLAM ARAliBE^ 25 
W R. Cr 20. 

^l42)—S. 29—Fioiafion of C’msiablt^s duty — 
O^snee.—A constable who refused to turn out 
to drill on being ordered to do so by a Head 
Constable in cbnrge of the thana committed an 
offence under s. 29 of tbe Police Act of 1861* 
EMPRESS v. Yar Muhammad Khan, A.W.N. 
1896.105. (15 C. 194» 12 C. 427, 17 W.R. 

Cr 34, R.) 

(431—S. 29 — Overstaying of leave by a con* 
stable —yihozo a coostablo obtained leave of 
absence for one month, a substitute being 
appointed, and overb>taycd bis leave by 29 days, 
held, ibatsuch overstaying of one's leave would 
not amount to a ** withdrawal from tbe duties 
of bis office," within the meaning of s. 29 of 
ActV of 1061. QUEKN-EMRRKSS v, SADIG 
Ram. 6 A. 493 = A,W.N. 1B84, 215. [D.. 

Rat. Un. Or. C. 279-] 

(44)-S. 29—Pofice consf^bic overstaying his 
l^ave.—A police constable overstaying bis leave 
without permission cannot be convicted under 
8. 29 of the Police Act. EMPRESS v- JaKOKI- 
NATH GUPTA, 6 G. 625 = 8 C.L.R. 56, 
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—S 2J ^Dcfintinq <ubordina(c it amounls 
lo ncjliCl (>1 tiufti, — Wh‘ ii a police ortioer is 
iiathofi-'d by i»\v t.) depute bis subordu»ato to 
to :i pi ice where a crime is reported to 
have been committod, bo c&unot be supposed 
to c'>otr.ivei)eJ the law by oot proceeding 
to ’!io spot himself ; under sur:b circum«iaocfs, 
tbc corvirtion 0 /cbe priso:<cr on a rb^rge of 
wilfu! violaiion of dot7 is illecal. GOVKUN- 
MHNT V. IvAUAMUT KlIAN, 1 Agra Cr. I. 

(46) -S. 29 •-/^oficc o^ccr under $uspm\ton if 
can tc coiivicled for with ifawing fKim iiuttf tciih* 
out leave -^-A pr iice rlliccc under su*<pens:'iu 
caonot bo oouviciod, under <5 uO, of withdraw- 
me from rh- UniJC'- ol bis ollice without permis¬ 
sion. QuincN V. Dinanath Gangooly 17 
W.R, Cr. 12 = 8 B L.R. App 58. f/.’.. lb A. 
459.J 

(17) S. 29—Scope ol .—Tbe provisions cou- 
taiued in s. i9 of Act V of 18G1 coulemplaios 
that tbo pLr.son, to be chury-'d with an ollenco 
under that section, niii-t have been, ai the time 
of hia cioir.g the act in respect rf which tbo 
charge is preferred, a polico coD5tablc within 
tbo me.anirfi of that statute. A suspended 
polico olliccc censes to be a police oflicer. Where 
a police consubio w.is tuspended. and was 
ordered toreina<u lu the lines during the suspen¬ 
sion, hcl'i, tbac bii w IS not guilt]^ under s. i9 
for absentuig hiuiself ihereirr m without leave 
r^UlCICN-I'lMl'UESSv iJUllG.-v, 10 A 459 = A W 
N. 1888. 169. (» B.L.tt. .\pp. 5«, p.}, 

{i8)—Police o^Lcer mnkinq negligent or incor- 
rectreporl of local invtsUgaiion.-A poUca officer 
negligently or improperly submitting an incor¬ 
rect report of a local invesiigaiion may bo puni- 
ebed under s. 29 of the Act in cases where the 
proof IS sufficicnt.to bring tbo case under s. 218 
of the Pen.il Uode. In the case of Barod\- 
KANT M00KH01’ADHY.\, 13 W.R.Cr. 17. 

(49)— S. 29 -Jurisdicfiou over police oflicers of 
Deputy Afapisfrati exercising full vowere of 
^gi$trate.~A Deputy Magistrate exorcising 
the full powers of a Magistrate has jurisdictiou 
under this section, to fine police officers for 
violation of duty. RRFEREMCB UNDER 
s. 434 OP CRiii. Pro. Code, 4 W.R, Cr. 2. 

(501—S. 29—JMrtsdicfioii of Magistrate to try 
cases under dcf.—A Magistrate only, and not a 
SMSions Judge, has power to try cases under 

fftfifl d Code. 

has not been a continuous detention for 24 
hours. Ju re iNpROBEER THAJIA, 1 W R. Cr 
o. Lit., ly A. 465.] 

MaSTat of Cantonment 

(52)—5. 29 Crim, Pro, Code 
•• rridl by a District Magistrate of cases of breach 
of order of Inspector.^Held, that a District 
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Magistrate i< imt precluded uoder s. 556, Grim. 
• Pro. Code, on -iocount of his being tbe head of 
! thi; Police io the Di-tnct, from trying a person 
I under s. 29 of Act V of 1661. for a breach of an 
I order i-s^urd by a Reserve Inspector. QUEEN- 
j EMPRE.SS V N\RAIN SINGH. 22 A. 340 = A. 

I W.N. 1909. 110, [f;.. 21 M. 238 = 2 Weir. 

1 ^ 38 .) 

(531—S. 29— Jnrisdictio)i over European 
British sutjects. — S. i'J o Act V of 1861 does 
not givd a Magistrate jurisdiction over Euro* 
poaii British subjects. Wbr re. in a prosecution 
under s. 29, the plea of being an Euronean 
British subject is raised by tlie accused, tbe 
Magistrate is bound to enquire into an i deter¬ 
mine that plea. QUERN v. HEARN. 3 N W.P. 
128. 

(54)—S. 29—Crun. Pro. Code (1898), s. 263 
— Summary trial cf an offtnee under s. 29— 
Duly of il/aj/istmti;. — In a summary trial of an 
oSence under s. 29 of Act V of 1861. it is not 
suflicient to state that it consisted in tbe absence 
from special constable's parade on certain dates 
without permission, but icis ncces.-ary to state 
that the act ooiisisted of a breich of duty law¬ 
fully imposed, arid to specify how the duty was 
created, and io what act or omI^8i‘'<n the breach 
consisted. Kash Mahomed v, EMPRESS, 
10 C.W N. 79«2 C L J. 565 = 3 Cr. L J. 178. 

*5. 29— Summary conviction and punish' 
nienl. The suiumarv conviction and punish- 
moot of two polico officers undur this seotioDi 
by a Cantonment Magistrate, without formal 
trial, was held to be irregular and illegal. 
Go\a:RNWENT V. Girdh.auee LALL, 1 Agfa 
Cr. 24, 

(56-57) S. 29— Power to make rules - General 
rules issued by Distnct Supcrintendent-Vali- 
diUj—DisobeUience lo such rules— Special rule 
by the District Supetinlendent of police.—Tbete 
is no express power given by tbe Act to any 
officer, save tbe Iiispeotor-Geoeral of Police, to 
make rules ; bo can do so under a. I2 for, 
amongst other purposes, preventing abuse or 
neglect of duty. Such rules must be made sub¬ 
let to the approval of the Local Government. 
Therefore, a disobedience of an order of the 
District Superintendent to the efiect that con¬ 
stables are to be within the lines at 9 P.M. 

IS not an offence under s. 29 of the Aot. 
Semble, such a general rule made by a District 
Superintendent would not come under the Act 1 
probably a speoial order requiring tbe presence 
of an officer or of certain officers within the 
Police lines, issued expressly to him or each of 
them would come under s. 29'* as being not a 
rule or regulation,” but “a lawful order, " 
made by a competent authority aad relatiog to 
the duties of the officer, od© of which U to beat 
hand when required for service. In the matter 
0/ the petilwn of Abdue HosSEIN, QUEEN- 
EMPRESS V. Abdul Hossein, 15 C. 194. 

—Police rules—Table of punish¬ 
ment—Extra fatigue dttfpXscope of a police 
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/. —Imperial Acts —coatiuucd. 
kci V of 1S61 (Police' 

coxstable^s duties—Departmental punisiimcnt 
how far afftcts punxsliment bp Courts. —Tb© 
petitioner, a pohoo*constable, was ordered by 
bis officers to join a fatigue p.^tty for tbo pur¬ 
pose of removing certain lurinture from the 
office of the laapector-Gcneral of Police. He 
refused to do the work, and was, therefore, con 
vioted upon a suEDtoary trial of an oQencc and*ir 
8. 29 of the Police Act (V of 1S61). On appli 
cation for revisiou to the Chief Court, it was I 
contended on bis behalf that the order given ! 
was not lawful, because fatigue duty was redly | 
a punishment, and that a constable who had 
committed no oSence or been guilty cf uo 
dereliction of duty could not legally be required 
to do work of a penal cbaraoter. Beld th«vt per \ 
s$ there was nothing unreasonable or unlawful 
in un order of this kind, nor was it outside the | 
scope of a constable's duties to perform work of 
this nature when necessary. In ** extra guardi 
fatigue or other duties " in the table of punish- 
ments given in Chap. XVI of the Police rules, 
against serial No. B, the word 'extra ' quahhes 
all the subsequent words. It is not fatigue 
duty aa such which is penal, but extra fatigue 
duty. Summary procedure should not bo em¬ 
ployed in cases in which Government servantSi 
no matter what their rank, are coacer<icd as 
accused persons. The power of a Court to 
punish a public servant (or an offence against 
the law is not taken away, simply because the 
offender has also been punisboii by bis depart* 
mental superiors. SOHaN Slt^OH v. EMX^BRORt 
9 Ind. Oas. 831 = 12 Gr. L.J U3«19 P.W.R. 
1911 = 164 P,L,R. 191t« 

(59j—3. 29—Ser Conviction. 8 w.R. Cr. 
56. 

(60) —8. 29—.ise PENAL CODE. 9. 221, 11 
P.R. 1874 Gr. 

(61) —S. 29 -See PENAL CODE, 8 463, U.B. 
R. 1897—1901, Vol. i, 356. 

(62) —8. 29—See POLICE, L.B.R. 1872— 
1692, 160. 

(63) —a. 29-See SESSIONS JUDGE, JURIS* 
DICTION OF. 9 W.R Cr. 36. 

(64) —8. 29—See NO. 15, supra and No, 83, 
infra* 

(66)—Ss. 29, 42 —Prosecution of police officer 
under the Act-^Sanction — Notice .—Any person 
itggrieved by tho acts of police officers can prefer 
a charge under a. 29 of Act V of 1861, without 
the saootion of the Government or other com* 
petent authority and without any previous 
notice in writing ae required by s. 42, that 
eeobioQ being applicable only to civil aetiona. 
DOOLOO MULLv. DEWA SlKOH, 2 P.B. 1868, 
Cr. 

(66) —B. so— Sec PENAL CODE, 8 . 158, 29 
A, 669-A.W.N. 1907, 171. 

(67) —Sa. 80 and 81—Sinptnp in the streets 
at nighliS, 80 of the Police Act, 1661, as 
amended by Act YHX of 1895, only aalhotiaea 

11 


/.—Imperial .4cfs—ooolinaed. 

Act V of 1861 iPuIiccl coHiinucii, 

tho police to rogiilato tbc extent to which music 
may bo used in the ^trcols on tho occisi oi 
(cstiv.tls nnd cerem mhos. Neither s 30 nor s. 31 
6iup:iwers ibo police to is-;uc a general order 
prohibiting any singing i'i tbo ^ircut^ at night. 
QUEBN-E.Ml*KKSS v AN'IONV. L.B.R, 1893 — 
1900, 394. 

(63)—S. 31 —See N.i. 07, 

31 —Pficin 7 tinbin-^ in n pw^lic 
thorourjhfarc —l\r?;on:» pituitig in a 

public tborougbfire are tiuiliy of an oHfirice 
under s. 34 of Act V of I36l. Hut a Magt?f r 
is not compotouc on bis own motion to on 
foot a prosecution, QUEEN v. AMEKR, 2 N. 
W P. S, 

(70) —S. 34—Penrti Code* ss. 263 and 290— 
Public nuisance —D^'finition^TcmpouirIf obs¬ 
truction of public thoroughfare. —yi piacci a 
Ooard in front of bis houbC over the water 
channel and a considerable portion of ihc road¬ 
way, leaving only a small '‘p.ice by wbiidi 
persons could piss by bis hou^e. On tbid board 
be s^t writing Kud dtliveniig to a lirge crowd 
01 persons vouchers lor bets which they bad 
made with him ac.iit the Govurnuicnt opium 
sales. Held* that, under tbe-e circumstances, 
although M eouJil nut properly Lo convicted 
under 8. 34 of Act V of 1801, be was liable to a 
conviction under ss. 268 and 390 of the P^nel 
Code, BMPEROUv. MADHO R4M, 4 A.L.J. 44 
»A.W.N. 1906. 3l7»4Cr. L J. 492. 

(71) —S. 34—Sfaw7/ifc»i»7j7 of cow in oven 

verandah —Meaning of the term '"open — 

The words “open place/’ coupb.d with “road,“ 
“street” or “thoroughfare” must uct be inter* 
preicd rjusdem genet is. The addition of the 
words “open pUce” by the Amending Act (VIII 
of 1895) gives tbc soctiou a wider eignificanco, 
and this ie shown by auotber amuudmeDt in 
the same section made at the same time, in 
which the anuoyHocc, etc., caused must not be 
to the “residents and passeugern,” but to “resi¬ 
dents or pass^engers.” The intention of the 
Legislature was, thereloro, to extend the Act 
not only to passengers who would ba on sucb a 
road, street or thoroughfare, butalso to residenist 
who are not pasoengers. The slaughtering of 
a cow in an open verandah, bo as to cause 
annoyance to the residents of that locality, and 
in spite of their remonstrances, constitutes a 
breach of s. 34 of the Act. KHAN BAPUTl 
DBWAN V. BISPATI PUNDIT, 27 C,659. 

(72) S. 34— Overloading an okka.—Having 
10 an ekka six persons besides the accused, the 
ekka driver, was held not necessarily an offence 
punishable under e. 34, Act V of 1S61» MU* 
kanda v. Empress, 28 P.R. 188S, Gr. 

(73) —S* 84— Imprisonment imposed under 
the above section* nature of, —Imprisonment 
imposed substantively under the above section 
must be simple. It follows, under s. 66 of the 
Penal Code, that imprisonment in default of 
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Imperial 4cfs—ccntiuuecl. 

Act V of 1861 {Police— conlinucd. 

p-i>ment. of fifie md- r ihc -siine aecfton must 
iilsn bp .-implo. (^fKKN-EMi'RESS v. NOA 
In. U.B.R. 1897-1901. Vol 1.363. 

(71j—S. 3i —Naliirt of imirisonxient nnaer 
the ifcfiKW. - AsenlPijcool imprisouincDt under 
s. 34. wbebtr ^’iib-'Antive or in defAulk of 
pHvinentof fine, inust be R'rnole QUEKN- 
EMPRESS V. KtiA TIU DUN U. L.B.C.R. 1872 
- 1892. 434. 


L5) — S. 31 -Riot in o bazaar — 

Tbo Mutjicip-il bazAAr, iboueb ii. is not a t-ireet 
or a road, is possibly a tborounhlaro, and a not 
committed in iho bazaar c''raes under the above 
section, Queen-Emphess v, Jii Shwic Mi 
U.B.R, 1892—1896, Yol. I. 296. 

(76) -8. 34 —Sec Crim. Pro. CODE 1898 
s 250, A.W N. 1901. 14‘,4. 

(77) S- 34, cJ. (2 )—Cruelty to animals .— 
The attention of one of the petitioners bad been 
called by the District Superintendent of Police 
to the condition of two horses aud he had been 
warued not to drive them. Evidence was let 
in to show that they were bleeding from collar 
galls badly galled and bleeding from both 
shoulders, aud also suSering from runnioc 
barseti sores and that the attention of ibe 
petitioners had been called to it. The peti¬ 
tioners were convicted of an offence under a. 34 
of the Act, Held, 00 revision, that the con¬ 
viction was proper on the ground that the using 
of the horses was a cruel one and that the 
oarssft sores and the matter running from ihtsm 
were likely to bs productive of damage and 
risk to the public and would cau«e annoy- 
aoce to any person who saw them beiog driven 

W87^67^^ ^^SHEN Ch.\nd, A.W.N. 

{78|—s. 34, ol. 5—See OHSTRUCTION TO 
PUIILIC THOROUGHP.ARE. A.VV.N. 1881. 6l. 

(79)—S. 34 (7)—ilefriel of offender discharged 
of oOence under s. 277. Penal Code.-Where an 

» complaint under 
8. 277 of the Penal Code, be oannot be retried 
on ibe haino facts und t s. .34. ol 7 of Aot V r^r 
1861. POLICE V. DEBi. Col’m. ol 

‘°J^~i^nprisontnent in de¬ 
fault of payment offine—Tho accused in thi* 

V of 1 S 61 and senUoced to pay a fine of Rs 2 

Held imprisonSen?’ 

Sinlf^ tue seuieuee of imprisonment in 

I set aside 

The Police Act lays down a special procedure 

NorTHA GAnKP ^ Act. 

S lB72-.?92L.B, 

(81)—8. 36—See No, 13, supra. 

{82)—S* 37—See No, 80, supra. 

(83)—S. 38—See No, 60, $U}jra» 


' I .^Imperial /4cfs—continued, 

Act V of 1861 (Police)—conciwded, 

I (6i)—S. 39—See No, 80, supra, 

(86) —S. 10— See No. 60, suprrt. 

I (>*0) —S. 42—Sc'U e of .— The prosecutions 

j referred lo in t)ii^ scciion sire for acts done or 
! purporting to he done by a police officer, io the 
ezeciUion of his duty as a police officer, and 
not (or acts done ao^rt frnrn tbn execution of 
his dufv. QURBN KMPUI.SS v. NG.^O, U.B.R. 
1897—1901. Vol. I, 363, (7 N W i>. 237, R ] 

(87) —S 12—See Nos. V^., 65, supra, 

(Si't—Ss. 42, 20 — Scope.—S. 42 has no 
' bearioc or conncctmo with s. 29 of the Act. 
QUEEN V, HAZAR MIRKHAN* 7 N. W- P. 237, 
(«•. U BvR 1897—1901, Vol. I, 365,] 

(^9)—S. i2—Detention in custodu fer more 
than 24 hours^Crivi Pro Co'^e (1861), $, 162. 
—Three pnlics oflieers detained a person, sus¬ 
pected of having committed theft, m custody 
without a special order for more 24 hours 
I for the purpose of enabling the office^ in charge 
of the police station, who absent, to go into 
the case. He was further detained in contraven¬ 
tion of rho provisioi^s of s. 152, Crim Pro. 
Code. Held, per Cunningham and Campbell, 
JJ. that they were answerable for detentiort only 
until the return of the superior officer. Held, 
per Lindsay, J,, dissentvig . that the prosecution 
instituted, more than three mootbs after the 
detention, was barred by s. 42. Aot V of i86L 
Sewaram V. Crown, 36 P. R. 1870, Cr, 

(00)—S, 42—Suif against pohee njfficBr^—la 
a suit against a police officer, the objeotion 
under this section, that one month's notice has 
not been given, must be taken in the lower 
Court; and the objection, if not t^keo advant* 
age ol and pleaded id the first iDStance. cannot 
bo made use of as a ground of appeal. NarAIN 
Dken Tewareb V. Raja Ram Dass, 8W.R- 
425. 

(91) — S. 44— Poli:e officer^Penal Code, 
177 — to give iJiformaiton.^Vudet 
the above Act, a police officer is hound lo 
communicate ioformation to his superior officer 
regarding the commissioD of a not affecting the 
public peace, and ro make an entry thereof in 
tbo diary which ho is reauirod bv s. 44 to keep, 
and the omission to give such iDformHtion 
brings him within the purview of s. 177, Penal 
Code. Zh re 8VED FUTPEH MahoMBD, 21 
W R Cr. 30, 

Act IX of 186l(Hlnors). 

[Rbp,, Act VIII op 189oO 
See Minor—Custody of minor. 

(^)^Girl of sixteen, 7vheth.r can legally con- 
sent to leave guardian's protection. —A girl under 
sixteen years of age has not such a discretion 
as enanies her. by giving her conseut, to protect 
any one from the criminal oonisequences of 
inducing her to le^ive the protection of a lawful 
guardian ; but where the return to the wrltof 
habeas corpus stated that a girl was above the 
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/.—Imperial Acts —continued. 

Act IX of 1861 (Minora) 

ago of 16 (tfaoucb her mother st'^tcd her to 
be of the age ofthirtceu years and nioo months)» 
the Court held that s^be was of years of discre¬ 
tion to choose for herself under wbo«c protection 
ebe would remain. QUBEN v. VaugHAN, 5 
B.Ii.R 0. Cr. 418. [fi., 5 B.L.R. 557, 9 

M. 3910 

(2)— Peqxi—European British »n?tors.—This 
Act applied to Pegu, aod also to minors, the 
lawful children of European natural-born 
British subjects. In re W.H. HUTTON. 3 W. 
Rec. Ref. S 

Act X of 1861 (Repealing Enactments relat¬ 
ing to Civil Procedural. 

[REP., Act XIV OF 1870 ] 

See WITNESS—Summons to Witnesses, 

1 B.L.R. A. Or. 186 = 10 W R. 233 

Act XVI of 1861 (Stage Carriages). 

[Short title given act XIV op is97* 
Rep, in part, act Xiv op 1870. amended 
ACT XVI OP 1876. Rep. in part and 
AMENDED ACT I OF 1898.] 

(1) —Scops of Jcf»—The Act does not apply to 
a carriage wbteh is not ordinarily used for a 
journey of a greater distance chan 20 miles. 
QUEEN-Empress Ramohandra, Rat. Uo. 
«r. C. 364 = Cr. Rg. 7 of 18B8. 

(2) —S. 7— Carriages plying in a toion —Bom. 
Act VI of 1863 {Puttie Conveyances Act). — 
The Stage Carriages Act, 1861. does not apply 
to a carriage plying only within a town and 
its suburbs, to wbiob the Bombay Public Con* 
veyaooea Act would apply if extended thereto. 
•QUEBN-Empress V Dau, Rat. Uo. Cr. C. 327 
= 0r. Rg. 17 of 1887. 

(3) — 3$ 7, 9, 2}— References, under ss, 7 and 
9— Crim. Pro. Code (1882), $. 29^ Jurisdiction 
• 0 / MagisiraU to tty offences under AcU —Read¬ 
ing the first para, of e. 29. Crim- Pro. Code, 
with s. 21 of Act XVI of 1861. it will be seen 
that ali Magistrates have jurisdiction to try 
oSencea against ss. 7 and 9 of the Act. QUEEN- 

Empress v. Ramcbandra. Rat. Uo. Cr- C. 
3B4 = Cp. Rg. 7 of 1688. 

(4) —5. 8— Running a horse not passed by the 
police or permitting stage carriages to be drawn by 
coolies not an offence, —Running a horse which 
bad nob been passed by the police in breach 
of a rule made by the District Magistrate 
or permitting a stage carriage to be drawn by 
•aooliea was not an offence under h. 8 of the Act. 
Empress V. McMullen. A*W.N 1883,228. 

(61 —Ss. 8, 9— JurUdiciion of second class 
lIagisirate*“^^A Magistrate of the second class 
has no jarisdiotion to try an offence under ps. 8 
and 9 of Act XVI of 1861. The offence is triable 
-only by Magistrate of the District or a Magis¬ 
trate of the first class. EMPRESS v. MOTI 
fiAM. 7 P.B, 1879. Or. 

(6)—B, 9—Bee Nos, 8, 6. supra. 


I t.^Imperial 4cf5—continued. 

I Act XVI of 1661 (Stage Carriages)— concld. 

I 

(7) —Ss. 9. 10—dririnf? horse—Rules 

framed under .4c(. — .V rule framed under Act 
XIV of 1861, as ainendod bv Act XVI of 1876. 
to tbo effect “tbac i person who drives a horse 
more than two of a certain distance 

within twenty-four hours shall bo considered to 
have overdriven the horse.*’ was ultra uirrs. 
Whether or not a horsousod in a stage car^^iago 
has been overdriven is a question of fact in each 
case. In the mailer of the petition of 
Ahmad, A,W.N. 1897, 27. 

(8) —S. 10— No. 7, supra. 

(9) —S. 21—See No. 3, s«pra. 

Act XXIIl of 1861 (Code of Civil Procedure). 

[REP . ACT X OF 1877.] 

See ACT X OF 1877. 

See ACT XIV OP 1882. 

(D—S. 16 —See CftIM. PRO. CODE (1898), 
s. 478, 7 B.H.C. Cr. 29. 

(•2|—Ss. 16. 19—Sfce JURISDICTION OF 

CIVIL Courts, 7 w,R. 482. 

(3;—8. 19—S<?e No. 2, supra. 

Act XXIX of 1861 (Native Articles of War). 

[REP., ACT V OF 1869.] 

Art, 85—SuwjMiari/ power of flogging, 
Enlisted store taseara attached to the Royal 
Artillery are not a native detachment within 
the meaning of art. 65 of Act XXIX of 1861; 
so that the officer commanding the Artillery is 
not competent to inflict upon them summary 
flogging under that Act. Faiz Khan v, 
BaYLBY, 11 P R. 1868. Cr 

Act X of 1862 (Stamp-duties]. 

[Rep., act VII OF mo.] 

See ACT VII OP 1870. 

(1)—S/ump duty on mere achnowlfdgment.^ 
An acknowledgment that a sum of money was 
due, without any express pcomiF^e to pay, need 
not be stamped. CROWN v. JETHOO MULL, 
43 P R. 1867, Cr. 

— Unstamped instrumenl~Liabili(y of par- 
ties, —The writer of a dooument, if be is not a 
party to it, and the witnesses to the document 
are not liable, if tbo document is not properly 
stamped. The person, in whose favour the 
dooument is made, is not also liable, if he was 
not a party to its execution KESBA SlNQH v. 
CROWN. 13 P.R, 1869, Cr. 

(3) — Reward to informer as to improperly 
staynped document —A reward cannot be given 
to the reader or other ministerial officer of a 
Court who bringd to notice that a document is 
improperly stamped He is not an informer 
within the meaning of the Stamp Act. CROWN 
V. HAMPER OHAND, 13 P.R. 1878, Cr, 

(4) —Sre ACT I OF 1668, s. 6, 1 Weir 761^7 
M.B.O. App. 8. 
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/- /mper/a//Icrs—continued. 

Act X of 1362 iStamp duiies;—coiidwjifd. 

(51—i’fc I’KN.tL Code, ss. 21 (0), ici. Rat. 
Un. Cc. C. :3C = Cf. Rg. 2S-7-1S70. 

iC;—S. S'-i'cr^ic of the sfctir.?j.—Tlie restric¬ 
tive words in s. 3 " uoie-^ in auv ca*®? in which 
a tjigh'f penalty is imposed by ibis Act” mean 
“unless a penalty higher than that iuiposod 
bj ibis eeclion is imposed by some ether part 
ol ibis Act ” and they apply boih to a penalty 
sxceeding Rs. 100 and to one higher than ten 
times the value of the emitted stamp. High 
Court Proceedings, 15th Fed. mi. 3 M. 
H. C, App. 27. 

(7)—S. 3—i’n; 7 rossi«;/ deed on unstamped 
paper.—Tht mere CDRro.saing of a deed on au 
uuslampod paper does not ccustiiute an cner.ee 
under s. 3 of Act X of 1862. KEG. v JETHA 
MOTI ; RE<i V. VIRJI IvUVABSr. 2 B H C 129 


t.—Imperial .Aefs—continued. 

Act X of 1862 (Stamp-duties)—concirrded. 

authenticated. HIGH COURT PROCEEDINGS 
2GTHJUI.V. 186y. 4 M H.C, App. 87. 

fll) —S. 15—Sec ACT XXXVI OF 1860, 14 
JI. 255. 

(15) —S. 50—Proceduye—Cothxlor—Sanction 

of Ciri/ C'^url .—A Ciillcctor, to whom an appli¬ 
cation is m.adc for a new stamp under cl. 2 of 
Ibis section, is not a Court. Civil and Criminal, 
and the application, tborafore, not boing a 
dccumenl given in evidence iu any proceeding 
of a Court, s. 17U, Cum. Pro. C'>do. does not 
cover such a case. guEEN v, GOUR MOHUN 
SEIN, 11 W-R.Cp. 48 = 3 B L.R.A.Cr. 6. 

(16) —S 52 -See No. 11 , s«pra 

(17) —S 54 — See No. 12, SMprvt. 


(6) S. 3 Liatiility of attesting wthicsses for 
aejicxent s/n»tp.—Allcstiug witnesses to the 
execution of a dccumout and persons wbo draft 
It do not come within tbe words “makp 
execute, sign, or be a party to.” as used in s. 3. 

HIGH COURT Proceedings, ioth Fed 
1667, 3 M.H.C. App. 27. 


3 —See CoaiI’LAINT--pROCEDURE ON 

RECEIPT OF COMPL.AINTS, 5 B.H.C. 48, Cr. 


(10)—S 3 lol—5ig>i»«!7 unstamped deed as 
uUniss. The mere signing of an uustamped 
deed a» u wiinc.-a does not constitute an oflence 
under s 3 (o) of Act X of 1862. REg. v. 
JETHA MOTI ; Reg. v. VIRJI KUVVRSl 2 B 
H.C. 129. 


of 1862 (Amendlog the Code of 
Criminal Procedure). 

(Rep . ACT VIII OF 1869.] 

See ACT VIII OF 1869. 

(1)—-Sec Jurisdiction of CRiAiiN.tL 
Courts-General. 22 p.R. is67, Cr. 

_ J»tpriso«»te«f— Traxispcrtation-" 

1 enal Code, «. 69 —An cfficer, exorcising the 
powers described in s. 1 of the Act, is competent, 
under tbe provisions of s. 59 of tbe Penal Cede, 
to pass a sentence of transportation for seven 
years instead of awarding a sentouce of imprison- 
meijt. in the case of BOODHOOA. 9 W.R Cr. 
6 = B.L.R. Sup. Yol. 869. 


(U)—Ss 3 and 52—Prosecution under s 3 
when may be inslituled.—A prosecution under 
8. 3 of Act X of 1862, if it is not authori^ad by 
the Collector, or by any other officer specially 
authorized by Government to direct a ptrsecu- 
tiOD, 19 irregular under the provisions of s. 52 

PersHAD, 


(12) Ss. 3 and 5i —Engrossing docuyiicnt o 
unstamped paper.—Peisons who have merel 
engrossed documents liable to stamp duty o 
unstamped papers are not liable to be fine 
under s. 64. Act X of 1862. Reg. v. Joti bi 
BaTU. 1 B.H,C. 37. 


- of records cf criminal 

trial-^Siamp-^Auihenlication qj copies .—With 
the exception of the depositions of witnesses and 
the documentary evidence and final sentencea 
or orders m the cases falling within the 
Goveruor-Geuetal’s notification of 8th January 
1863, copies of any part of tbe record of 
a crjminal trial, whether authenticated or 
unauthenlicated, can only bo furnished to 
applicants on stamp paper. Copies of docu¬ 
ments wbioh the law requires to be on stamn 
paper, copies of orders whioh fall within tha 
exemption of the Governoc-General’e aotifica- 
tioD, and copies which the law reouires Courts 
to lurnish to the parties, must in all oases be 


(3)—S. l — See JURISDICTION OF CRIMINAL 

Courts-GenekaL, 32 P.R. 1868, Cr. 

Act XYII of 1862 (Repealing Enactments re- 
latiog to Criniioal Law), 

[Rep., act X OF 1872.] 

See Grim. Pro. Code. 

{l)~Jurisdiciion of Subordinate Magistrals 
—Act HI of 1657, s. 13.—The repealing section 
of Alt XVII ol 1662 does not aficet tbe power 
of a Subordinate Magistrate under s. 13 ol Act 

I Reg. V. Mir Saheb Kassamia, 

1 B.H.C, 100. 

(2) Legality of conviction — Offences commit- 
UdbeforeAct XVII o/ 1662.—In the o-se of a 
conviction in 1876 of a prisoner, under Regula¬ 
tion IV of 1797, for an oflence ol culpable 
homicide committed in 1861, before tbe Peosl 
Code came into operation, held, the conviction 
was illegal, inasmuch as Reg IV of 1797 
was repealed by Act XVII of 1862 and the latter 
Act was wholly repealed by Acts VIII of 1868 
and X of 1872 and in^^smuch as s. 6 of Act I of 
18M. which provided that the repeal of any Act 
or Begulatioo soall not aSeot any offsood coin* 
mitted before the Repealing Act came into 
force was not applicable to tbe case. EMPRESS 
OF INDIA y. Diljouh MISSER, 2 C. 22S, F Br 
i^ppr., 1 A. 599.] 
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i.— Imperial Acts —cootioucd. 

iotXVII of 1862 (Repealing Enaotroeots re- 
latiog to Criminal 

{3)—See ACT VII OF 1851, a. 23, 8 B.H.C. 
Gc. 18. 

{Q.a)—S€e ACT XVIII OP 1854, s. 35. 3 
B.H.C. Or. 64, 

(4)—SC5 ACT III OF 1857, s. 13, 4 B.H.C* 
Cr, 13. 

{5)—S. 1—Scope.—S. 23 of Act VII of 1854 is 
not repealed by tbe schedule to ActXVIT of 
1862. Regv. SOUTER. 8 B.H.C. Cr. 13. 

(6) —Ss. 1, 2, 4 — General Clauses Act (I of 
1356)—Penal Code^Offencescommitted prior to 
1st January^ 18C2,—A person could not be COD'* 
vioted of an oQence committed prior to tbe Ist 
January, 1862, under Act XVII of 1862, be- 
cause that Act was a repealinK Act and not an 
Act providiQf; for tbe punishment ofeueb oQen- 
oee. But it is another question whether 
persons who have committed ofiences prior to 
Ist January, 1862, are not amenable to punish* 
meat under tbe Regulations. To the several 
repealing Acts, passed since the General Clauses 
Aotoame into operation, the provisions of s. 6 
of the General Clauses Act apply, and the 
Tepeal of a Regulation subsequently to the 
passing of the Act does not relieve offenders 
from tbe penalties to which they were liable 
under the Regulations. It is a more difficult 
question whether tbe ri^bt of reference given 
by 8. 3 of Beg. IV of 1797 remains after tbe 
repeal of Act XVII of 1862, if that right bad 
not accrued before tbe Act was repealed, and 
the conviction bad not taken place till after the 
repeal of tbe Act. EftiPRESS OF INDIA v. 
MULUA, 1 A.399. (2 0. 2idi F.B., Appr.) 

(7) —S. 2—See No, 6, supra. 

(8) —3. 4—See REVISION—SENTENCES, 15 
W.R. Or. 48. 

(9) —8. 4—See Sessions Judge, Juris¬ 
diction OP, 14 W.R. Cr. 76, 

(iOj—8. 4—See No, 6, supra. 

Act XVIII of 1862 (Opiminal Procedure 
Supreme Courts). 

[REP,, Act X OP 1882,] 

1—Amendment of charge ^Prisoner 
prejudiced onmerifs.—Under e. 1 of this Act, 
the Court has power to order tbe amendment of 
a charge involving a change in tbe ownership of 
stolen property, provided auch amendment does 
not prejudice the accused in hie defence upon 
the merits. In oases whore there is a doubt as 
to whether an ameodmont of a charge will or 
will not prejudice tbe aooueed in bis defence 
upon the merits, the amendment ought not to 
^ made. Rsa, v, GOVINOAS HARIDAS, 6 B. 
H. 0. Or. 76. [B., 22 0, 891.] 

(2)—B. CHABOB—AMENDMENT OP 

CHARGE, 6 B.H.O. Or. 76. 


I .—Imperial 4cfs—continued. 

Act XVIII of 1882 (Grlmtuai Procedure 
Supreme Courts} — 

(3) —S. 27 ——Good faith —Onus 

probandi.—This Act refers only to the H^ch 
Court in its original crimiujil jurisdiction, and 
is not applicable to mofU'Sjl S. 27 of 

the Act requires proof of Ibt* exi^'tonco of the 
circumstances relied rn is a detcrjcc* before 
good faith can be presumed i*i dofama- 

tion. Tbeo>iw5 of provinc good fi:'h is on the 
person making the imputaCnn. i: h 

person can claim the bcnolit of > xeopti< n -b 

^ 9, 499, Penal Code, most show that h.' b\s 
exercised duo care and ^ lotion. Mk. Sk.MA' v. 
Ramnarain Bose* 4 W.R 22 Cr. ^ft.. AAV. 

N. 1907, 235, 4 A.L.J. 605.] 

(4) — 8* 35—Scope of the section —Di unkfunr^s 
whilst on duty,—The proper constructi m and 
effect of s. 35 of Act XVIII of 1302 is. that, if a 
person is accused of an offence cjmniittcd whilst 
on a jouruey or voyace, he m ty bo tried, if a 
part of the journey or vovage, during which the 
offence which tho person accuse! is alleged to 
have committed, i^ within the local limits of 
the Court’s jaci&<diction. Tbe off-nee of drun¬ 
kenness of a guard in charge of a train, wbiUt 
oa duty, is one of off ence'' conteiDol-iced by 
B. 33 of ActXVlIIof IHC2. REGISAv MaLONY, 
1 M H.C. 193 

(5) —S. 41— Omission in the charge to sfi'e 
that property obtained was property of com- 
plainnnt, —Under 8, 41, Grim. Pro. Code, 1961, 
an omission to state, in an indictm'^ut for an 
offence under ss. 415 and 420 of tbe Penal Code, 
that tbo money, which, it w^s allogod, 
prisoner bad. by deceit, ftHUdulently induced the 
prosecutor, to pay to him. was the property of 
tbe prosecutor, was held to bo defective for 
uncertainty. The ojection to such indictment, 
in order to be valid, should be taken before tbe 
jury was sworn. QUEEN v. WlLLAMS, 1 Weir. 
471»1 U. H C. 31. 

{G)—S. il—Charije—Ground for arrest of 
judgment—Act XIII of 1865.—It ought to 
appear on tbe face of tbe charge that it had 
been delivered to the Clerk of tbo Crown, by a 
Justice of the Peace or by a Magistrate, but its 
not so appearing is a formal defect only, to 
which the objeotion could only be taken under 
8, 41 of Aob XVIII of 1862 before the jury has 
been sworn, and it was not a ground for arrest 
of judgment. QUEEN v. THOMPSON, 1 BiL.R. 

O. Cr. 1. 

( 7 )— S. 41— Caption of charge, —Where the 
High Court could have directed tbe preliminary 
investigation of a charge against N by a 
Deputy Magistrate, but it did notapoear in the 
caption of the charge or in evidnnre that tbe 
Court bad so directed it, held that it was no 
ground for arrest of judgment, but tbo objec¬ 
tion might have been raised before tbe jury 
was sworn under s. 41 of Act XVIII of 1862. 
QUEEN V. Navadwip Chandba Goshwami, 
1 B.L.R.O. Cr, 18^18 W R. Cr. 71, Kota. 
[B., 16 W.R, Or. 21, 17 W.B. Or. 86, 19 A. 
390, F. B.]. 
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f —Imperial Acts —coiuiDucd. 

Aci XVllf of 1862 (Crimiaal Procedure 
Supreme Couriy)— coticlud^U. 

(Sj—iS)'. 4i—o/ chat'ijc .—Tbc 

luuictmciu may bo amooded ai any .stage of 
trial. V, WILLIAMS, 1 Ind. Jur. 0. 

S. 94. 

idi—S 41—6'ee CHAIIOE—AMCNDilENT OF 
Cn.\ltOK.l M.II.C. dl--=l Weir 471. 


Act XX of 1863 (Religious Eodowments). 

fSHOUT TITLE aUE.N ACT XIV OF 1&97. 
filip. IM I'AKT. ACT Vll OK 1K70 ; ACT XIV 
OK 1070; ACT XVI OK 1074. 8. 0. AMBN'DED. 

ACT XU OF isyi. Extended to the 
kanaka DlSTUICT. BO.M. ACT VII OK l8G5.] 

Suit for traspisa — Expenses of criminal 
proceedings -Seu DA.M^GES, 4 M.II.C. 410. 

li)—S. '10—Rcq. VII 0 / 1017, 5- IG—.iMrts. 
dictum of oj-ainii» 7 / Criminal Courts —Criminal 
OTCdch Of iru^ii 6,7 intsUc 0 / Umplc—PfTiHxstion 
of commxUea, ichtthcr 7icccssaT}j before pro!>€Cu- 
—The ora HI try crimiiiHl law i.s not excluded 
by Reg. Vil of 1817 or by Act XX ol 1863.— 
Tbc permisdjou oi tbo lioara of lievenue or ibe 
Committee of a lempie is required ouly (or the 
procedure prescribed in the bpcdal Acts, and 
too special provisions cannot oe taken out of 
too Acts and applied as re.strictjons to the 
orclinacy operation of the Criminal Law. 

oorefore, too trusceo .nij manager oi a temple 
can be pro<c. ucoa ior ciiminal breach of trust, 
aud the penniasiou of the ConimiUoc appoint- 
ed under Act XX ol lS6>i is not ucce^sary. HIGH 
^ l^ROCKHDINtJS. 22ND FEHKUARY 
187C. 1 M. 5S = 1 Weir 755. 


Act III of 1864 (Foreigoers). 

[Shout title given act XiV of 1997 
IN part, act XII OF 1876. S. 24 


Rep. 


Srrmll British India 

EXCLIT AS REGARDS THE SCHEDULED DiS 

OF 1872. S. 3 

AS AMENDED BY ReC. IU OF 1S09. S. 3 ; I^ 

District. Reg. ix ot 
Burma (except the 

Shan bTATES), ACT XIII OF 1898. S 4 • IN 

m lOF 1890, B. 3; 

8 3 ]” District. Reg. I of 1894, 


/ —Imperial /4c^s—continued. 

Act III of 1864 (Foreigners)— concluded. 

endanger tho peace and security of British 
India. Per St’xrling^ J. —The Government 
would bo ibe sole judges of what was necessary 
for the peace and security uf British India, and 
il they acted in accordance with tho letter of 
the Act, the High Court could not ooguite into 
the sufficiency or otherwise of their reasons for 
so acting. A warrant is?<uod under ss. 3 and 4 
of Act III of lSb4« should not comprise two 
distinct orders, one to the foreigner to remove 
himself from British Indi.v, tho other to arrest 
him in case it is not duly obeyed. There 
should be a separate order directing him to 
remove himself from British India which 
should be duly served upon him. Then, in 
case of bis refusal or nogiect to comply with 
its terms, there should bo a further order by 
the Governor in Council authorizing his arrest 
and detention in jail. The persons named in 
the warrant should be described with sufficient 
certainty and particularity. The particular 
route to bo spocihed in the order referred to in 
s. 3 of Act III of 18G4, is iutondod to be a route 
in British India and not a route beyond the 
High Seas. In the absence of statutory pro¬ 
vision, tbc absence of a seal will render a 
warrant void. ALTER CaU^MAN v. GOVERN¬ 
MENT OF Bombay, ib B. 636. 

^3)—S. 4— See No, 3, supra. 

Act VI of 1864 (Whipping). 

[Short title given act XIV of 1997- 
Rep. IN PART, Act X OP 1872; ACT XVI 
OF 1874 ; ACT X OF 188‘i, REP. IN PART 
AND AMENDED, ACT V OF 1900. AMBNDEE^ 
ACT III OF 1895, 8. 5. REP. EXCEPT IN THE 

anoul District the Chittagong Uii^b 

TRACTS, KACHIN HILL TRACTS, AND THE 
Chin Hills, act IV of 1909. declared 
IN FORCE, IN THE ANGUL DiSTRICTSi 
I OF 1894, S. 3, IN THE CHITTAGONG HlLti 
tracts (WITH A MODIFICATION), REG. I OP 
1900, S. 4 ; IN KACHIN HILL TRACTS AS 
REGARDS Hill TRIBES {WITH A MODIFICA¬ 
TION). REG. I OF 1B95, S. 3, IN CERTAIN 
TRACTS IN THE CHIN HiLLS (WITH A MODI¬ 
FICATION), REG. V OP 1896, S. 3]. 

See Crim, Pro. Code (1898), ss. 390 TO 395. 
See JUVENILE Offenders. 


(l)-Ca«fonmcnf Act IU of ISGl Ch 
fO—Da/fice work io ]{eepfowl.—k sttu 
of lattioo work erecod in tbe compound 
houso. to keep fowl in. 13 not a house 01 
within the moHuing of c. 50, C6. II 

the C'lntoiimeot Act. Queen-Emi>re‘ 

was not ultra vires of the GoYetnor-Gener 
India m Oounoif, Per Bayley, J —The 
apnii‘'s (.0 an foreigners, although their 
denoe in Bombay may not be likely to affe 


See Sentence—Whipping. 

(ll — Limit as to number of stripes .— T^>® 
number of stripes cannot exceed thirty and tb. 
punishment cannot be executed by instalmeot^' 
Bamjus V. SoOKHR.or, 82 P.R. 1866, Cr. 

(2)— Time Hmif for executing sentence of 
whipping. —It is imperative to carry out a sen* 
tence of whipping in addition to imprisonniaot 
immediately on the expiry of 15 days froio 
date on which it was passed, unless an app^** 
be made within that time. GROWN v. RaNJA. 
31 P.R. 1878. Cr. See, also, CROWN v. GOOLAB. 
54 P.R. 1866, Cr. Empress v. MAN, 81 P-®' 
1880, Cf. 
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/.—Imperlsl Acts —continued. 

&ot VI of 1864 (Whlpping)^con;tn24r(i. 

(S )—Postponement of sentence of whif^ping .— 

It is not competent to a Judge to postpone tho 
sentence of whipping till after the expiry of 
sentence of imprisoament imposed upon tho 

accused. Emperor v, JAGannath Sagar* 

4 Bom. L.R. 929. 

(4)—Pos/po>w»«cnt of sentence of whipping.^ 

It is illegal to order a sentence of whipping to bo 
inflicted ou tho prisoner at tho time of roleaso 
from jail. CROWN v, GOOLAB, 54 P R. 1866, 
Cp. 8et» also, Crown v. R^nJA, Si P.R. 1878, 
Cr. Empress v. Man, 34 P.R. 1880, Cr. 

of sentence oi whipping.--- 
In passing a sentence of whipping in addition 
to six months' imprisonment, a Deputy Magis* 
trate ordered that the prisoner should be 
brought before him at the termination of the 
imprisonment, and that the sentence of whip¬ 
ping should then be carried out. Held that the 
senteoco of whipping should be cancelled as 
having become inoperative and incapable of 
being carried out. HURCHANDRA KUL.AIj v. 
JaFErAdi, 20 W.R. Cr. 72. (6 M.ILC. App. 
36, F.) 

(6)—Crim. Pro. Code (18981, ss.39l and 407 — 
Sentence of whipping by a Mngistralc-^Applica^ 
tion for postponement of sentence until hearing of 
rtppeaf.—The Code makes no provision whereby 
a Magistrate imposing a sentence of whipping 
only can suspend its execution, nor docs it 
provide for the detention of a person so sen¬ 
tenced to allow of bid appealing, nor for bis 
re-arrest to undergo the whipping if the sen¬ 
tence is confirmed on appeal. It is only when 
whipping is added to imprisoament in an 
appealable case, that whipping may, and ought 
to, be postponed. MbyyaN v. EMPEROR, 25 
H. 463»2 Weir 447* 

(7 )—Expity of the term fixed for whipping ,— 
Where the term specified for the execution oi a 
sentence of whipping has expired, and the 
punishment has not been inflicted, the sentence 
is DO longer operative and should be cancelled, 
Empress v. man. 34 P.R. 1880. Cr. See, also. 
Grown v. Goolab, 84 P.R. 1866, Cr. Crown 
V. Banja. 31 P.R. 187B Cr. 

(8 )—District Magistrate, interference of, in 
cases of whipping-•Crim. Pro, Code (1898)| 
s. 896.~The words, “ the Court which passed 
the sentence,^’ in 8. 395. Orim. Pro. Code (1898) 
do not mean the same officer who inflicted the 
punishment of whipping originally and, in the 
absence of the officer who originally passed the 
eentenco, the District Magistrate can be held to 
be ** the Ooort ** which passed the sentence, 
OBBAJJD y. Emperor, 33 P.B. 1901, Cr, 
(10 P.B. 1889 Cr., B. <6 Ezpl.) 


{9)—Jurisdiction of Second Class Magistrate to 
pass sentence of whipping ,—A person, appointed 
as a Magistrate of the Second Glass under Act 
X o! 1872, is inoompetent, since the coming 
into force of Act X of 1883, to pass a sentenoe 
of whipping, unlees he is speoially empowered 


/.—Imperial Acts —continued. 

Act VI of 1864 (Whipping)— 

so to do according to tho provisions of s, 32 of 
tho latter Act. KMl’UESS v, BHAGVANTA 

RaV.11, 7 B. 303. 

(10) — Whipping in d*'f‘ViU of payment of fine. 
—Whipping cannot b*' awirdod in default of 
payment of fine. BUDUU v. llAHU, 5 P.R. 
1866 Cr. 

(11) — Appeal — Crim. Pro. Cndc (ISGl).— 
Appeal from sent on ;cs of whipping arc regulat¬ 
ed by the Crim. F*ro. Cole, and nr)t by tho 
Whipping Act. CUOWS v. KSHltRIC, 29 P R* 

1866, Cr. 

( 12 ) —U7ap^;i«r; not nnihoiiscd by (he Act in 

caecs of—S. 75.‘ Penal Code, inapplicable to 
offences punish ible loidir .s. 311*—Tho Whip¬ 
ping Act does not deaf with atti inpts to commit 
offences punish\blo vvirh wbippii^g. and s. 75 is 
not applicable to oflencos punisbublo under 
s. 511 which appears in Chapter XXIII of the 
Code and not in citbe** of the chao.cr^ referred 
to in S. 75 QuEENKMPUESS v. NO A PO 
HliAING. L.B.R. 1872-1392, 531. |3 A. 773, 

R.) 

{\Z)^Stntence in lien of whipping, Magis- 
trate's power to atcard-~A M-igistrate cannot 
inflict a sentence in lieu of whipping, when 
that sentence, together with the substituted 
sentence, is in excess of the maximum which 
be is competent to inflict. CROWN v, BarKaT 
ALi. 87PL.R- 1901*11 P R. 1901, Cr. (21 

A- 25, FA 

{\ 4 )^Solitary confinement, legality of—Im¬ 
prisonment in h^.u of whipping. —An award of 
solitary confinement to a person ceotcncea to 
rigorous imprisonment in lieu of whipping is 
not illegal. QUEEN-EMPRESS v. GAM.VN, 14 
P,R. 1899. Cr. 

{l 5 )Simulta^ieous conviction for two offen¬ 
ces—Sentence of whipping —A. simultaneous 
cooriction for two offences of the eamo charac¬ 
ter does not warrant the sentence of whipping 
in addition to other punishment for one of 
them. EMPRESS v. Sewak, 8 P R. 1885, Cr. 
(22 P.R. 1872. Cr., B.) [R., 20 P.R. '886, Or.] 
See, also, EMPRESS v. JHANDU, 9 P.R. 1885. 
Cr. 

( 16 ) —Conme^ion for theft after previous 
conviction for same offence —Whtppmg,—A 
sentence of whipping can legally be awarded 
in a case where the accused, who hag been 
previously convicted of theft, is subsequently 
convicted of theft in a bmlding. JEEWON v. 

BOODBA, 51 P.R. 1867, Cr. IF., 41 P.R* 
1880, Cc.] 

( 17 ) _ Evidence of previous conviction neces^ 

sarp for awarding whipping. —As a rule, before 
flogging is given as an additional punishment, 
there ought to be formal evidence upon the 
record of the previous convictions relied on. 
The conviction and the identity of the prisonse 
ought to be proved in the regular way. A 
mere kyfeut is uo evidence whatever. QUBBN 
V, NUZEE NUSHYO, 18 WiR, Cr. 82, 
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I■- -/mperial Acts —o' ntmucd. 

Act VI of J36I 'Whipping'— c'^.nliiiucft, 

(IS)—Crnu. Prn. Code (ISSlt. s. All-Pre- 
nous r.r.iifictioii !n U-set oh( incfi-irt)e.—l! ii 
1^ iiitend-'l ti u^o a previou? cinivtctioo for 
rbepurptao of applying fho Wbippius Act. it 
must bp set nut in the chirs«. QURBN- 
Em’HRSS V. PO THAUNG. L B R. 1872 — 
1892, 337. 


(19) —Z’rguioM*! cntiviction for difhonestll/ re 
cewinrj stolen propertj/. —A previous convietioi 
for clishouostly r'-ceiviug stolen properly doe^ 
not justify the iulliction of whipping in aJditioi 
to a santeuec of impris’nm'’nt cm a ouhs‘'quoni 
conviction for theft. KoUUI v. EMl’ltESS 3‘ 
P-R. 1880. Cr, 

(20) Pj-cyi!Hi< conyiefjon neressinj .— Th( 
law docs no: autboriz: tbo inlliction of whip, 
ping ID addition fo another puiiishnjent. unles: 
where the oflenco has been committed after a 

previous corivicti-in for the s im- oa-nee. Eil 

I’RESS v. II WAT. 20 PR 1836 Cr (8 P R 

1SS5. Cr.,9PR. m5. Cr.. R.) 

ii})—Previous co>iviction hr (heft in foreign 
wrnforv Sn'iseijuent conviction for theft in 
iiidjo.—A previous conviction of theft 

not justify a scQteuce 
of whipping III addition to imprisonment on a 

L.Mri{E&« V. Mathla. 4 p.R. 1881. Cr. 

®®”vicfion qnnshei by appel- 
'* previous conviction wag 
reversed on appeal and. a few days after, the 
subsequent conviction was upheld on appeal. 

. ’“P"®^»'«eot and whipoing 

;!iw n upheld 

ftppellato Court should not have 
upheld the sentence of whipping, ag there was 
no previous conviction on the date of thA 
apeiute Court's judgmen?. 'Z th^sentence 

sinTen^r^f held, that the 

sentence of imprisonment should be nuashnd 

Kalu Beg V. CROWN. 16 P.R I 87 s! Cr 

(23)—CViwt.Pjo. Code (l8Gi). s. 46-Prrmoas 
co«u.c ton.-UoIess there bag been a preSs 
conviction, whipping cannot be awarded as one 
of two or more punishmentsawarded under s 46 

RR mo Cr' 

into considoratlon fo, tho p^^^or o aSoS! 

nnAi ^ ^ conviotioQ, eifche 

UQder the provisions of s, 75 of thn n I 

J. 97 =4 N.L.R. 177.] • ^ ^ 

Zo= mu:? t r Lr™*"- 

queen v. AUARUT SheIKH, 4 W.R^crTo; 

( 26 ) —And not tncrelv similfir _ 

muted prior to previous convicfion,^Uode/the 


!.--Imperial 4c/s—continued- 

Act VI of (136i i Whipping)—coufuiK^ii. 

^vbovG rocMoii, sefitcDCG of shipping in 
addiiiori to imprisonment is nob l*^gal where 
tho couviction in r09pe:;b of a dacoiby 

committed prior to iho previous conviction for 
a simiUr efionee. King EMPBROR v. Babya 
BHIVA. 3 Bom. L.R. 419-25 B. 712, FB 
(12 W.R. Cr. 6S. 3 B H.C. 33. i?.) 

(27) —CoumVfion (or tw^ or more ojTences— 
n^liipping whether nw trdable as punhkmenl for 
one of fhem^ —Tho efloct of the Whipping Act 
is to make whipping a paoishmenb uoder the 
Penal Code, and it is, tbereforo, oompotent to 
tho Jliqistf%tc on a second conviction at the 
same tri^l to award a sentence of whipping 
oibhrr in sub^tibation for, or in addition to, 
impfisonment, subject to the restrictions in 
the Whipping Act, itself. Therefore, a Court 
is not precluded from scatonciug a prisoner, 
convicted at one time of two or more offences 
punishable under the Ponal Code, to rigorous 
imprisonment in one case and to whipping in the 
other. High court. PROCBEDINOS 18TH 
Per, 1870, 5M H C. App. 18, [F., 2 L.B R. 14.] 

• 7chere lohipping can be awarded 

tn adaUion to other pnnishments .—Only in 
j cases wherii a person is convicted a second time 
for the same offence, and not merely of a sinnlar 
ouenco, can whipping be awarded in addition to 
imprisoomoQt. Budhu v. B \HU. 5 P.R 1866, 
Cr., Crown v- Goolajv si P R, 1866. Cr.; 
IMRAT V. BnoOMI.A, 95 P. R. 1866, Cr.; 

SOORAJOODDRBN V. 8AMUN, 35 P.R. 1869. 
Cr. 


(29) —lWupnin(7 on conviction for two offences 
J ^ ^ snme fiwie.—When tho accused is convict- 
od at the same time of two offences, ho may 
be punished with whipping. CROWN v, DUB- 

21 P.R. 1879, 8 

P.R. IBS5, 20 P.R. 1880.) S>e, also, EMPRESS 
V. oEWAK, 8 P.R. 1885. Cr.; EMPRESS v. 
^ANDU, 9 P.R, 1885, Cr. EMPRESS v, 
Havat, 20 P R. 1886, Cr, 


Sj9\ whipping cannot be awarded in 

naaWioH to other punisIwivits—Wkipping^^ 

yumulalive $eyitcnce,—Ii} this cAse, the Migis- 

rate in escroise of tho po\yor8 conferred by s. 46 
o tho Grim. Pro, Code, 1861, passed a cumuls- 
against a porsoo convicted at one 
and the same time of two or more oSonces 
puDisbable UDder the Indian Penal Code ; held 
that he oaonot, iu addition to the penaUies 
prescribed by the Penal Code, sentence the 
prisoner to whipping under the above Act, not 
can he exceed twice the extent of his ordinary 
^risdictiOQ as defined by s. 22 of the Orim. 
Pro. C<^e. {Per Peacock, C.J, ; Phear and 
oeaton-Karr, JJ;, in the case of hardened 
* Magistrate can award whipping in 
addition to the maximum of impeisonment 
wnich he 13 competent to award. {Per Seaton- 

■ Magistrate may, in such a case, 

in addition to avsrarding double the puoishmsnt 
w ich may be awarded for a single offence, 
award the punishment of whipping : but only 


. 
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t,— Imperial .4c<s—contiuiied. 

Act VI of 18G4 (Whipping)— continueJ. 

one whippinc c.%u he awardcil. {Per ^[(icphcr- ^ 
son Jncitson. JJ). NASSlR v. CHUNDEH, 
B.L.R Sup. Yol. 951 = 9 W-R. Cr. 41. [P.. 

Rat. Uo. Cr. C. 564, 955, 14 W.R. Ct. 7. 16 B. , 
357.] 

( 31 ) — Uhqal punishment of whipping—OhieI 
Court's poiocr.—Whore whipping is illegally 
inflioced in addition to other panishmonts, tho ^ 
Chief Court should remit tho latter punisbmont. 
Queen v. Jowind Singh, 12i P.R. 1866. Cr. 
See, also. Soora.iooddeen v. Samun. 35 P R. 
1869. Cp.; KALO Beq v. CROWN. 16 P. R- i 
1875, Cp. 

(32) —Liability to whipping — Grounds of 
liability to be st.ated both in charge and judg¬ 
ment—See CRIM. PRO. CODE (1898). s. 2-21, 5 
M, 159. 

(33) —See OFFENCE, L. B, R. 1993—1900, ^ 

315. I 

(34) —S. I—.-ioDiicniion of the 4cf.—The , 

Whipping Act applies to offences under the j 
Penal Code only. QUEEN-EMI’UESS v. Nqa 
Taw TQa, U B R. 1897—1901. Yol. I. 392. | 

(35) —S. 1—Penal Code and Crwi. Pro. Code . 
to be read loith .id VI o/ 1861.—The Penal Code | 
and the Codo of Criminal Procedure must be 
read as if the Whipping Act (otmed a part of 
the Penal Code from the date of its eoactment. 
and 8. 46 of the Code of Criminal Procedure j 
( 1861 ) is applicable to all offenoes and punish- [ 
ments as prescribed by the Penal Code in its | 
present and amended form, MONIRUDDEEN 
8HAMADAR V. GOUR CHUNDER SHAUADAR. 
19 W.R. Cr. 89 = 7 B L R. P.B. 165. 

(36) —S. 2 —Scope.—8. 2 of the Act refers to 
the commission of the offences, not to attempts 
to commit offences. EMPRESS v. JAQROO 
CHAMAR, 12 C.P L.R. 1, Cc. 

(37) S. 2—T7/iipptn£7 only in lieu of other puni¬ 

shment. —In tho case of adults on a first convic¬ 
tion, or in the case of juvenile offenders, whe¬ 
ther for a first or for any other offence, whip- 
ing can only be inlieu of any other punisbmont. 
Queen v. abdool Khidmutgar, W.R. 1854. 
Ct. 38. [R.. 13 W.R. Or. 40.] 

(981—S. 2—Whipping whether canbeinfiicted 
for offences under s. 2 in addilon to other punish¬ 
ments. —The law does not authorise the sen¬ 
tence of whipping for offences specified in s. 2 
of the Whipping Act, in addition to any other 
punishment to which the offender may be lia¬ 
ble under the Penal Code, unless where the 
offence has been committed after a previous 
ooaviotion for the same offence. REG. v. SUBXa 
bin Ebibhna Mandavrad, 3 B H.C. Cr. 38. 
[If’., 25 B. 712 = 3 Bom. L.R. 419;7B.H.O. 70; 
D., 2 L.B.B. 14.1 

(39)— 3. 2— Whipping in addition to imprison¬ 
ment, when legal. —In ibia case, the question 
was referred to the Pull Bench, whether a sen¬ 
tence of whipping and imprisonment would be 
legal oo a flading that (he aooused oomxnitted 

12 


I. —Imperial .4c/s -continued. 

Act VI of 1864 (Whipping)—conftiiiif<f. 


“ hoii«ebrcnking hv iiigbl andtboftof property." 
mi offence puni-»h iblo iiiidor s. 457 of tho Peii;il 
Codo and had hceu previously convicted of 
theft under s. 3S0. Tl.'!-I. ih .ugh, under the 

circumstances, it was open to the Magistralo to 
have selected s. S-’O or s. l.'.T f 'r convicting tho 
accused under, and. if he liad selected the 
former, he could havo imposed both imprison¬ 
ment and whipping on icc'iuut >( tbo previous 
conviction under s. 390. yet. sm -e t-onvio- 
tion in question, as it stool, wis >olclv one 
under s. 457. for the rea-'ons stated in 1 L.U R. 
149. the sentence of imprisooracut and whip¬ 
ping in this case is illcgvl.f/rtcin. •/.. dissen/m-d. 
Kinc. Emperoiiv. Ng.\ To, 3 L.B R.lSl, F.B. 
(1 L.B R. 362 149, 279. /M ^ 

(40)_S. 2 —Fine nr vitprisotuncnl in ndditim 

to whipping.—\ sontcncs of flop or imprison- 
ment in addition to whipping under a. 2 is 
illegal. Queen Embrehs v. Not Th.\ Stn 
U B.R. 1897—1901, Yol. I. 391. (16 B. 357. R.) 

(4 1 ) —S. 2 —lWiippi»t7 and fine —Lc-i'ilit’i of 
scwfcnce.—Where an accused persnn is sentenced 
to whipping, it is not legal to soutence him 
also to pay a fine, the sonterreo being ooposed 
to 8. 2 of tho Whipping Act. QUEKN-EMPRESS 
V. DagDU. Rat. Un Cr. C- 564. (5 B.U.C. 

83. Cc.. R.) 


(42)—S. 2—Penal Code, ss 390, 379, 411 — 
Vhipping in addition la impvisomncnf—In order 
3 justify a sentence of whipping in addition to 
sentence of imprisonment under s. 380. 1.1 .0., 
it aoy of the offences mentioned in s 2 of tho 
Lot. the previous conviction must have oeon for 
be same offence. QUEEN EMl’RESS v. NOA 


(43) —S. 2 —whipping may be awarded 
in addition lo other punishments.—Held (Kemp 
and Phear, JJ-. dissenting) that, notwilhstand- 
ioe s. 46 of the Code of Criminal Procedure. 
1861. a person convicted at the same time of 
two or more offences punishable under the 
Penal Code, may, in addition to the puoish- 
menlB prescribed by the Penal Code, be senten¬ 
ced to whipping under Act VI of 1864. 
MONIRUDDIN SHAMADAR V. GOUR ClIUNDli^ 
8HAMADAB. IS W.R. Cr. 89=7 B.L.R-F.B. 


4tta 


(44) —S. 2—Penal Code. ss. 456, ib'J—Whip¬ 
ping i« addition to imprisonment.—'^boie an 
accused, previously convicted of an offence under 
8. 456 of the Penal Codo. is again convicted of 
an offence under s. 457 of the Indian Penal 
Code, he is not liable to whipping in addition to 
the imprisonment. EMPRESS v. TITROO afiaa 

KiSBNOO aftas Bhura Qond, 14 C.P.L.R. IB. 

(45) —S. 2 —Validity of adding fine or impri¬ 
sonment to sentence of whipping.—In a case 
where an accused person is sentenced to wnip- 
ping under the Act, the punishment of Boa. or 
imptisooment. or both cannot 

inflicted under the Penal Code in addition lo 
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t—Imperial Acts—coQUoucd, 

Act VI of 186; (Whipping)-co»I»n«rf. 

the whippiug QCEKN.EMPRESS v. DAC.ADU. 
!L®' C.r L.U. 13, Cr.. U.B.R. 

(4r.,—ij. '• J’umshmcnt." mcnninq of.~7h<} 
were! ‘ puiiishment ’’as u^cd in s. 2 ol the Act 
mean* the total ol punishments awardable for 
thecGcnce; otherwise, it would bo possible to 
substitute a whipping for the 6 no and to inflict 
irapri>or.inoot in addition. E^^I■RESS v. KlK- 
IV^L l ATHARI. 11 C.P.LR...13. Cr. (1GB. 
oJ)/, !•,) 

(47)—S, 2—“P«nisl<?>ie»/,-—I d r. 2 of the 

Whipping Act, which oninains do mcntioo of 
®- the word "punishment ’ is used in 

a difleroiu tense from the word " punishments ’’ 
m the preceding section, and may he inter¬ 
preted tc mean the total punishment awardable 
Hi a case under s. 379, I.P.C.. imprison- 
ment and whipping. So. if the sentence of 
whipping IS icflicted under s. 2 of the Whipping 
Act. DO other punis^bment as prescribed by the 
lenal Cuoc. either imprisonment, or fine or 
both, can be legally inllicied. QL'EHN-Km- 
PRESS V. DACADU. 16 B, 357. [I-i 11 c RL. 

L.il.R. U.B.R. 1897-1901, 391.Cr.- 
eC.P.L.R. 34.] ■ 

in dwelimj house, etc.— 
iv/a; 2 ;n»y.—Whipping may bo substituted for 
an> oibir punishment jor the offence of theft 

KBANT'a w's'^cTar- '■ 

^ ^ouse breakinq i»j orcUr Cc cent- 
mt thcft-T)u/l-Separate scntcnces.-lu thU 
case the prisoner was convicted of "bouso- 

commit theft,” and of 
then., both offences being portions of one 

«“<i sentenced, on 
^ charge to one year’s rigorous imprison¬ 
ment, unders. 457 of the Indian Penal Cade 
ar.d. on the second charge, to receive twenty 
slopes under a. 2 of the Whipping Act. The 
separate sentences, though not illegal, wore 
disapproved el as being contrary to th^ spirit 

(50)—S. 2—Groups A and D—Previous rn» 
vxciion of offence of same group-Bcuse-thefl- 
^bsequeni housc breaking.—ln s. 2 ol the 
Whipping Act. an offence under Group DU dU 
tiDgUHbed from that under Groon f fu ° 1' 
lurking house-trespass or house-brea^ 
punishable with whipping uod/r f 2 ^ 
committed with a view to commit « 
punisbable with whipping such as theU in 

fhtf? 1 conviction for house 

theft, a subsequent conviction lor house-break 


i.--Imperial /Ids—continued. 

Act VI of 1864 (Whipping;— continued^ 

(51) S. 2^Attempt to commit offence .— At¬ 

tempts to commit oScDccs, punisbable under 
s. 2 of Act \ 1 of 1664, act being also cfiencea 
specified in the second schedule to the Burma 
Laws Act. leftfi, are not punishable with whip¬ 
ping. gUKEN-EMPRKSS v. NGA NAUNO, Ue 
B R. 1892—1896. Vol. I. 332. ( 8 .J.L.B. 399, 

(52) S. 2 — Attempt WhijiHnq.^ Aseutence 
Ol whipping may not bo passed lor an attempt 
to commit an offence which is punisbable with 

whipping under fh.at Act. QUEen-Empress v. 
Nga Po Hlr. L.B.R. 1872—1892. 399. 

(55)—5. 2—S. 5 of Act III of 1895—Crir«. 
1 > 0 . Cede, s. 390 — iVhtppn(g .— Where a sen¬ 
tence of whipping parsed as a sole punishment 
under the section (Act III of 1S96, .s. 5 ), it is 
not necessary first lo pass .a <-eiii,ence provided 
for the offence uuder the Penal Code, and then 
to convert such sentence into one of whipping. 
S. 390. Crim. Pro, Cede, authorises the Court 
passing a semcnce of whipping, only to fix the 
place and time and for its execution, hut it 
docs not contemplate a postponemeut of the 
execution of the sentence lo a future day. 
Queen-Empress V. MEDULLA, Rat. Un. 
Cr. C. 908 = Cr. Rg. 17 of 1897. 

(54)—Ss. 2 and 3—Condifiou for whipping to 
oe tn addition to impri^i.nnicitt, —A person 
convicted under s. 457. Pvnal Code, cannot be 
punished with whipping in addition to impri* 
sonment, if be has not been previously con¬ 
victed either of the same offence or of any 
'I®? falling under the group of offences spe- 
wfied in s. 2 , Act Vlof 1864. GA.I.JU v. KING- 

Emperor. 2 A.L.J, 173 = 2 Cr. L.J. lOS. 

3—Penaf Code, ss. 378. 411.— 
ueta, that, on conviction for dishonestly receiv¬ 
ing stolen property, the accused could not be 
sentenced to be whipped in addition to rigorous 
imprisonment, on the ground that be bad been 
twice previously convicted of theft, as the 
oH«co of theft, is not the same as that of 
dishone.stly receiving stolen property. EM- 

iREss OF India v. Part.vb, 1 A. 666 . 

5—jMuen-fc offenders.—S. 6 of 
yi of 1864 IS Dot meant to supersede ss. 3 
and 4, but to be applied in the proper oases 
alternately with those sections. Ss- 2 to 4 

° i,® effenders. REG. V. 

JEIKISON, Rat. Ud. Cr. C. 78. 

(57)—S. 3-06;ecf of the «cfio«,—The addi¬ 
tion of whipping fora second offence is appar¬ 
ently intended as a further deterrent to other¬ 
wise incorrigible offenders, for whose reform 
imprisonment alone had already proved in- 
sutticient. Whipping cannot be awarded on a 
e^ond coDviotion, when the latter is for an 
offence committed previous to the former 
conviction. High Court Proceeding.s, iitb 
AUG. 1881, No. 1556. 1 Weir 931. 

( 68 )—S. 3—Penaf Code, Act XLV of 1860, 

• wil Attempt. —A senteoce of 
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I.—Imperial /4cfs—continued. 

Act VI of 1864 (WhJppiDg)-con<inKeti. 

cannot be passed ou a conviction toe an attempt 
to commit house-breaking with intent to com¬ 
ma theft. REG. V. YELLA vahd rABSIIl.a. 

3 B.H.C. Cr. 37. 

(5g)_S. 3_^VfP(iniug of (he expression " the 
same oJJence."~~Tlhe words “ the same oflenco” 
in s. 3 of the Act are to bo construed literally. 
Empress v. pearey. 6 C.P.L.R. 19, Cr. 

(60) —S. 3—“ Prcuiously cotviefeJ,” mcan-^ 
i„g.—The expression "previously convicted" 
in s. 3 of the Act is used in the sense of ' con- 
vioted before th© cotuiuissioo of the second 
offence/' KiNG-EMl'BROa v. LA SAING, U. 
B.R. 1907, 3rd Qr . Whipping 1 = 7 Cr-L.J. 212 
= 14 Bur. L.R. 186. (U.B.R. 1892-1896.1,146. 
U.B-R. 1897—1901, I. 217. 4 B.L.R. App. Cr. 

5, 2 L.B.R. 14. Diss.) 

3—Previous conviclioa. meaning of. 
—A previous convictiou for the purpose ofs. 75, 
Penal Code, and s. 3 of Act VI of 1864. is a 
conviction the pennUy following which bad ' 
beeo undergono by the accused (in whole or io 
part) at the time when be committed the 
offence for which he is being tried. EMPRESS 
V. BENI CHAMAR, 8 C.P.L R.Cr. 17. 

(62) —S. 9—OJfence commilttd before previous 
conviction —S 3 of the Act id inapplicable 
when the second conviction is for an offence 
committed before the conviction. ReQ. v. 
KUSA LaKSHMAN. 7 B.H.C Cr. 70. (3 B H.C- 
Cr. 38, F.) [Diss.. 2 L.B.R. 14 ; P.,3Bom.L. 

R. 419 = 25 B. 712.] 

(63) —S. 3—Juue»iife offender — Offence 
committed before rtrevious conviction. —8. 3 of 
the Whipping Act applies to juvenile as well as 
adult oQendors. 8. 3 of the Act is inapplicable 
when the second conviction ip for an oSeuce 
committed before conviction. REG- v. KOSA 
LAKSHMAN, 7 B.H.C.Cr. 70. (3 B.H.C, Cr. 38. 
P.) [Disj.. 2 L.B.R. 14 ; F., 3 Bom.L.R. 41J 
= 25 3.712.3 

( 64 )—S. 3—Imprisonment and whippifig.'— 
When the accused is couvioted of two ofleuces, 
for one of which be is sentenced to imprison¬ 
ment and foe the other to whipping, it is not 
permissible to postpone the whipping, merely 
because the accused appeals against the con¬ 
viction of the first sentence. EMPEROR v, 

, Jaiwant, 4 Bora.L.R. 436. 

(661—S. 3 —T7hcn whipping awardable in 
addition to imprisonment. —In order to warrant 
a sentence of whipping in addition to imprison¬ 
ment, the previous conviction should 
been lot the same specific oQonee as the sub¬ 
sequent conviction. HIGH COURT PBOCEBD- 
INQ8, 26TH OCT. 1869, 8 U.H.C. App. 1. 

(66)—S. 3 —FT/iippinr; in addition to impri¬ 
sonment or justify the award of 

whipping in addition to imprisonment or h*^®' 

the previous conviction must have been for the 
same oflenoe. HIGH COURT PROCEEDINGS, 
88TB OOT. 1870, 6 H.H.C. App. 38.Ci?«f., 11 Cr. 
L.J. 67 = 4 Ind. Caa. 826-U.B.R. 1909, Penal 
Code, p. 35.] 


I.—Imperial Acts —continued. 

Act Y1 of 1864 (Whipping)-continued. 

(67j—S. 3—Cases in which whipping in 
addition to other punishmeni cannot br nwaidcd. 
—Whipping cvniiot bo added to a soDtetiuo of 
imprisonment in the case of a first conviction 
for the oflenoe under puni'Umeut. QUEEN v. 
Kanteu.am. 1 W.R. Cr. 24. 


( 69 )—s. 3—ir.'iippiiK) and imp) tsonmcni.— 
This section does not allow ot wliipptoR in 
addition to imptis aiment in ihcc-i>e of a 
couviciion. QUEEN v. TONAOKOCIi. 2 W. . 

Cr. 63. 

(69) —S. 3—ir/iippiny ani imwisnumjiit. 

The sentence ol whipping p.vss’;d in .t.ldUioii to 
imprisonment under s. 457 ol iho Indi m I’caal 
Code, ou an accused person who was previously 
convicted under s. 380, Penal Cole, illegal. 
EMPRESS V. PEAREY. 6 C.P.L.R. 19 Cr. 

(70) _S. 3—Pi'erioiiS conyiction of house- 

breaking — Sub.wguenC conviction tor attempt to 
commit house-brtahtnq — Whipping and inipri- 
sonment.—A. person, previously cjuvietea ol 
house-breaking and subsequently oonviciod ol 
an attempt to commit the same oflenco, sbould 
not be sentenced to whipping in addition to 
imprisonment. EMPRESS v. MANSUKH. 42 
P.R. 1880, Cr. 

Z—Penal Code, ss. 379. 380— Pre¬ 
vious conviction--Whipping and imi)risonment.— 
An attempt to commit the oflenco of theft is not 
punishable with whipping. A convioMon first of 
an attempt under 8. 379, l.P C.. and ® 

conviction of an eSocted theft under s. 37J, 

I P.C. will not justify a double sentence of 
imprisonment and whipping.QUEEN-EMPRESS 
V. ABDUL JlASJlD. L.B.R. 1872—1892, 338. 

( 72 )—S, 3—Preoious conviction for theft 
— Wh>pping and imprisonment.—It- is doubtlul 
when a previous conviction for theft that had 
occurred 14 days after the date of the theft for 
which the accused was subsequently charged 
would come within the provisions of s. 3, Act VI 
of 1864, so as to render a sentence of whipping 
in addition to imprisonment legaL GOBIND 
V. EMPRESS, 39 P.R. 1882, Cr. (19 P.R. 1972 

Or., F.B., P.) 

( 73 )_ 5 . 3 —Subsrguent conviction lor an 

offence prior to that on which accused was con¬ 
victed—Whipping and smpTisonment.—VIhip- 
ping in addition to imprisonmBDt is awacdabie 
when the second conviction is for an ofieoce 
committed prior to the oflence on which tbo 
accused was first convicted. CROWN v. OOM- 

RAH. 19 P R. 1872. Cr. (41 P.R. 1867. Cr.; 29 
P.R. 1869. Cr., Ot’crraZed). 

( 74 )_ s. 3— Previous conviction subsequent to 

commission of offence-Whipping 
imprisonment, legal -A sentence 
in addition to imprisonment under 8. 3 ol tne 

Act. is lawful when the r/t 

subsequent to the oommission of the offence tot 
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f —Imperial 4c/s-coutinuod. 

Act VI of 18Si (Whipping)— con'in-icil. 

■' ‘''■'od. KIS'O-EM- 

Vr‘2V' ' Na^TFi.v y\vR. 

nV^ ''PP- ^■'•3 B-H.C. 

U -J.y, , H.H c, Cr. 70, 1 H.L.R A. Cr 5. Dis.N I 

r S p L.R. G7 = 7Cr. L.J. 461=4 

L.B R. i-JO. 7 Cr. L.J. 21:1.] 

,7.5) -s. 3 ^heth-r prciioufi pufiisloncnl for 
Of,riice wccs^arp for nwnrdmq ’rhinpir.., in 

addition to tmprisoyintenl.-Theri} is noihin-. in 

the l^iQHuaRe of tUo Act to support the c .lUeo- 
tiOD that, in order that a por,.oa may bo liable 

‘0 'mprisonmenl.. he 
.hould once before h ive been not only eouviet- 

punished for, the sime 

fh« require that 

should have been committed after 
previous coiwustion. and coriainlv not that the 

sho rbav"'^h°^ followed upon the coovictioa. 
snail h.wo boon undergone. Ilion fniiuT 

7 ROCBEDINtJS. 2GTH Nov. IftGl. 1 Weir 932 
Foot Note. fOwr?</p(i. 1 Weir'J 31 ,l 


(7G) S. 9,—nou .e‘hreakinfi btj ninhI—Preui- 

OUS convictions of Ihe/t-Double sente ,'cp .VZ- 

AppeUatf Com l to alter findings so as to Icaalise 

s'on or posse 

^on ol stolon property, and. iu consequence 

wasconvictod of house-breaking by night with 

iHegaUs'“S"™®“‘ whipping was quite 

llTonl ‘convictions w^re of theft 

(i7) S. S-^PcHfXl Code, qoa mt 

in a dwelling.house and simple theft 

victed of aimn’i» ,i..h ^ previously con- 


/. Imperial Acts —continued, 

Act VI of 1364 (Whippiog)—coiifiimed. 

sentence in tho absence of an apoeal. HIGH 

roERT PUOCCEDI.N-fiS. 25TH OCT. 1869. 8 
W H.C. App. 1, 

(80)—S. 3—.See Grim. Pro. Code 1898 
s. 222, 2 Weir 267. ’ 

C ^na\T?' Code, 1898. 

s. 391 (3), 4 Bora L.R, 436. 

(821—s 3-Sec PF,N.\L CODE, s, 392, Rat, 
Uu. Cr. U. 537 =Cr. Rg. S of 1891. 

n PREN lOU.S CONVICTION, 8 

C .i'.lj.R. 17, Cr. 

(»4,'—S. 3-S/’e Sentence — ENH.iNCE- 
MKNT OF SENTENCE, L.B.R, 1893-1900,315, 

d / H, 

(o5)-S. 3—Sec No.s. 54, 5S, and 56. supra. 

r Previous Conviction, 

L.B.R. 1.89.3—1900. 315. 

ioS^^~^^',T 4—See Bur. ReG. XIV OP 

1887, s. G. U.B.R, 1897—1301. Vol. I, 388. 

(88) —Ss. 3 and 5—.Jui-cnile offender, if liable 
(owniiiping and imprisoument.—'idoscatonce of 
whipping on a juvenile offender can be passed 
with imprisonment under s. 5 of the Act. But 
such a combined sentence may be passed under 

R Nwe, U.B. 

n. 1892—1896, Yol, I, 331, 

(89) S. 4 Previous coiiutcftoi* esscnfial for 
ordering whipping.—lio .vbippingcan be ordered 
whtro the accused bad not been previously con¬ 
victed of the same offence, in the oase of an 
ofloueo under s. 4 of tho Whipping Act. REG. 

V. BABA.ii tubd Bapu. 4 B.H.C. Cr. 5. 

(90) —S- 4-^Previcus conviction Jiccessari/.— 

o7 Whipping under s. 4 can only be 
ed in addition to other punishment on a 
con conviction of the oQences specified there 
in. when the first oflence was committed somo- 
timo previous CO the second conviction, though 

rltTPiiM®Code. 

-1 R? D 12 W.R. Cr. 68 

-4 B.L.R.A. Cr. 5. 


conwiefion.—When a 
previously convicted, is a 
mo^B nff at one time of two or 

victcd nf y““? P^^’^ouslv oon* I rtn/i w,k ® punished with only 

pine REn v ^ not liable to whip. mant addition to any other punish- 

B H C Cr fiS valad Shumia 7 ?rZi. i Code of 

P'«cedure. 1861. he may be liable. 

= JHOWLA v. 

955° ■ '* *'**■ **"'*'• 

(9I-a)—S. 4—Sec Nos. 56, 86 and 87, supra. 
-Th!rB?'r Code-Special Act. 

nnd?r ri! D°“ ??? ‘^^ses of offecces 

a?v ‘0 «*8«9 

any special law and a sentence of whipping in 

q^^en-emSsI v, 

Rrieih AT“a 3 ®“- '=■■• <=■ 


B.H.C. Cr. 68. 

-Legality o/.-This sLmI „ 

Act III of 1895 ia to ha °° j® *™®“ded by 

provisioneof a. 391 (3) of the'Grim’’pro Cod^® 
80 a sentence of whipping ivhfinT,C,^^ ' ® ' 

for less than three mi^o“h; L 

EupehoRv. J.aiwant. 4 Bom L 
(79) •Si 3—Suspension , 

8 e..i„ns Judge ha, uo aulhori.y toTu^ud't 
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l.~lmperlal Acrs—continued. 

Act VI of 1864 iWliippiug)—continue?. 

(93) —S. 5—Scope and applicalion of — S. 5 
of Ibo Act applies only to oflences punish iblo 
under the Indian i’eual Code, and not to those 
punishable under the Railway Act. EMPUESS 
V. Ragia. 11 C.P.L R. 8, Cr. 

(94) —S. 5—Grim. Pro- Cede (1892), s 392 
—Act IX of 1875 {Majoiitu Act), ss. 3 and 4,— 
The words *' juvenile offender ' ‘ iu s. 6 of the Act 
Q 2 p<tn an offender under IG years of ago. 
Queen-Empress V. nga Pu. L.b r, i872— 
1892. 35S. 

( 95 ) _S. 5—“ Jui'oufe o^endt-r.”—The words 
“ juvenile offender ” mean a per'^on under sixteen 
years of ape. EMPRESS v. LaLU KOUI. 7 C. 
P.L.R. 32, Cr. 

(96) - S 5 —IT/iippin!? cn)i 6c awarded oxh/ 
in lieu of other sentencei in case of juvenile 
offenders.—lu the case of juvenile offeoders. 
whipping can be awarded in lieu of the other 
punishment and not in aiidifioi to it. EM¬ 
PRESS V. KASHI, A W.N. 1885. 178. 

( 97 ) —s. 5 —pine in addition to whipping .— 
Under s. 5 of Act VI of 1864, the punishment 
of whipping is inllicted on a juvenile offender 
“in lieu of any other punishment to which be 
may, for such offence, be liable ” under the 
Indian Penal Code. Hence, a senience of fine 
in addition to whipping is illegal. EMPRESS 
V. THUSKU. 6 C.P.L.R. 34, Cr. (16 B. 357. R.) 

(gg)_S. 5—SuS.vtitufioM of whipping for im¬ 
prisonment in. casts of juvenile offenderi. —When 
the accused, a lad of fourteen years was con¬ 
victed of an uonalural offence under a. 377. 
I.P.C., and aen'enced to imprisonment, the 
Chief Court held that the pumsbmeut of whip¬ 
ping was far mote suitable foe a juvenile 
offender, convicted of bestiality, ih»ii the 
sentence of imprisonment which bad been 
intlioied and that it was compitjot to the 
Appellate Court to alter the nature of the 
senlenco by setting aside ibe aentince of impri¬ 
sonment and substituting whipping for the 
same, JIWAN v. EMPRESS. 3 P R, 1884. Cr. 

(99) 8. -5—"In lieu of any other punishment," 
meaning of—Commutation of other senience one 
of whipping,—Undet Ibo Whipping Act, the 
Court uannot. after passing a sentence of im¬ 
prisonment, commute it to a sentence of whip¬ 
ping. which ought to be passed directly. Under 
6. 5. a juvenile offender may be puuished with 
whipping in lieu of any other puniahment to 
which he may be liable, but the words “ in lieu 
of—” mean in lieu of the whole of the punish- 
meat to which be is liable. Bo, it is illegal to 
pass a sentence of whipping, in lieu of impri- 
aonment, under the Whipping Act, and, at the 
same time, to pass a sentence of fine undet the 
I.P.O. King-Emperor v. Tha Kin, 5 L.B.R. 
22*2 lad. Cat. 620. 

(100)—B. 5—See Noa. 56 and 88, supra. 


I. — Imperial 4cfS—continued. 

Act VI of 1&6-:. (Whipping)—confin'ucZ. 

(lOl)—Ss. 5, 10 —of juvnnlf oiifid 
cr —.A juvenilt' • Hinder under Aci \ I >il 
i> a pi't'. 11 und' i- 'ixii'on VC'irei of ape UlCG v. 
Muhamm \uaei 1-1/i.t Anuub Alii, 8 B H. 
C. Cr. 9. [11-. o A. -isi. L.BK. IbUG-lUOO. 

79.] 

(102’ —i\, fi, lO Juf.'iu'c 
less an ace'U-'.'d person is iininil I i bo under 
sixteen years of age. ho ciilii,>i. be puin-licil a.s 
a “ juvenile offender'' under iln p' 'Vi i cnv of 
s. 5 of .AC VI of 1H)1. i,M l.i:N-KMrUKs-< V. 
DIN ALl, 6 A. 4S2-A W N, 1884 213. /' . 7 

C P.LR. 32. Cr,.L.B.R. lb9.5-iUOO. 7'J,, 

(1031 —S. I —Scope.—.K seni-u.’e of whipping 
caiiiiot, with Ttferouco to Act VI of 18C1. .•>. 7, 
be pissed on aonviction for theft, ass. 7. only 
provides for sentencuH of imprisoninenl fora 
term not exct’e.liug three yocirs. QUEEN v. 
ES.AN GHUNDEU Dey, 21 W.R. Cr. 40. 

(jOi)—S. T—Scope and constmcliini ol .— 
The meaning of the Uw in s 7 of the Whipping 
Act IS that the sLata-i of wointil aud tb't of 
, persons under tho sentence of death or of 
portation or of pouil servitude or of impiison- 
I ment lor m‘re than five jevrs render it illegal 
lo inlliot tho puuisumeut of whipping. The 
words of the section are perfectly geuctal. They 
do uot touch tbv legality of the seuteoco. but 
only the legality of the punishment. If the 
bc-ueuce of whipping is passed before the sen- 
) tenco-* moiitionod in the section, it might bo a 
iegal sentence ; out the subsequent passing of 
the latter suntences tenders the i.illicnou of tho 
puDi-uimoiit of whipping illegal. HIGH COURT 
PROCEEDINGS, I'JTH APRIL 1876, 1 M, S6-2 
Weir 448. 

(106 and 10G)-S. 7—See PUN, ACT IV OF 

1887, 45 P.R. 1888. Cr. 

1 

! (107 to 109)--S. 9-Time when it can be inilict- 
i gd._Whipping cannot beioflioied until after 

' the expiry of 15 days from the date of the son- 

tence and must bo inflicted immediately on the 
expiry of 15 days- HIGH COURT PROCEED- 
INGS 13TH NOV. 1871. 6 H.H C. App. 38. 
lAppl-, 7 M.H.C. App.. 29.] 

(jlO) —$, Q—Crim. Pro. Code, 1872, s. 310 
— Whipping after expiry of senience of imprison¬ 
ment. _Tho accused was convicted on a trial 

before a Magistrate of theft under s. 379,1.P.C., 
for two years, and “ to receive thirty stripes 
on the day of his release from prison.’’ Held, 
that Che portion of the Magistrate’s order direct¬ 
ing the postponement of the whipping was 
altogether illegal and improper. EmI'RESB v. 
JIWA Ram. A.W.N. 1881, 138. 

(Ill)—S. 9 -.ippeai—Carr|/inj 7 out of the 
sentence.—'^ben a Court, whose sentence is 
open to revision, pronounces a sentenoe award¬ 
ing whipping in addition to imprisonment, it 
must be carried out immediately after the expiry 
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l.~ Imperial Acts—covit\Ti\3ad. 

Act Y1 of 1864 (Whippiogl—coHc/adfrf. 

of 15 days frcra the date of the senlenco, or, if 
an appeal be made within that time, then, 

immediately on the receipt of the order of the 

appellate Court confirming the aentencc. if 
such ord-'r shall not be received within 15 days. 
It is illegal to direct in the sentence that the 
whipping shall he carried out at the expiration 
of the term of impriRonmont. REG. V SOEKH 
HUSKN. Rat Un. Cr. C. 68. 

m2)—S. 9 -Ctim. Pro. Code (1872). s. 310. 
Tbe rn'e that a sentf^nce of whipping could 
not he postponed beyond the terms specified in 
F. 9 of Act VI of 1864 was held to bo applicable 
to 8. 310, Crim. Pro. Code. 1872. HIGH COUKT 
Proceedings, ioth Dec. i 873, 7 MHC 
App. 29 :r.. 13Cr. L.J. 710=16 Ind. Cas' 

618 = 23 M.L.J. 371 = 12 M.L.T. 350 1 

(1131—S. 10—//ouse-fr«/?<rss when punish- 
able tiifft Wbipping.-an be inflicted 

under s 2. .sub-ss. 9 and 10 of tbe above Act. 
only when the bouse-trespass or house-breaking 
lam order to tbe crmmilting of an oBeoce 

that section. 

?8a7-19orvTl''35';“" 

(114) —s. 10—See Nos. 101 and 102. supra. 

—Scope of the sections. 

teilipd r sen. 

fr.. fir '® “ 0 * *0 be whipped unless 

in a fie state to suffer that punishment. The 
whipping 18 not to he commenced, if be is unfit 
to bear It at all, and then be is to be kept in 
custody, till tbe Court can revise the sentence 
Butif It be commenced, it is not to he con¬ 
tinued longer than the man is fit to bear it 

and when the man has bad all be can bear, in 
the opinion of the Medical Officer, tbe whipping 

fully satisfieo, for it cannot be executed by 
mstalmeots. HIGH COURT PROCEEDINGS^ 
25Ta JULY 1864. 3 H.H.C. App. 1. 

(116) S. 12 —See No. 116, sMpra, 

LlLou/er.)!*'* Native 

[Rep., act VII of i87i.] 

(1) —Confracf to carry coolies by sftip.—Where 

elir 'O' 'b- Carriage " 

coolies, the shipowner would be held guilty of 

breach of oontrart. if he appoints a master who 

was prohibited by an order of Government from 

commanding a ship carrying emigrant? 

Eagles v. Ruttonjee Edudjee. i Ud. Jur! 

(2) —S. 71—False pretence by recruiters of 

ernxgrams-Jurisdiction-Place of frijf-The' 

offence of holding out false pretences to the 
labourers and thereby inducing them to ante? 
into a oontraot, by reornitera of emigrants, 


/• Iffiperlsl /4c^s-—cootinued, 

Act Xllf of 1864 (Efuigratiou of Native 
I Labourers) —cotic/Mtffd. 

must bo tri,-d in the pla-^e wberpin Ruob induce- 

merit was made. High Court Proceedings 
, IGth march 1868. 4 M.H.C. App. i. 

j Act XXII of 1864 (Military Cantonments). 
[Rep., act III OF 1880 ] 

See ACT III OF 1880. 

See ACT XIII OF 1889. 

See Bo.V. ACT III OF 1867. 

See Mad. act I of 1866. 

Sre Cantonment Code (1699). 

(H—Sec PUN. ACT XV OF 1867, ss- 2. 3, 
43 P.R. 1868. Cr. 

(2) Ss. 3, 5, 17 and 20 —Assistant Canton¬ 
ment Magistrate officiating as Cantonment 
Magistrate with second class powers—Tnal of 
Breaches of Cantonment Rules — An Assistant 
Cantonment Magistrate appointed to act as 
CantODiDeDt Magistrate, with secood class 
powers, is only an Assistant Cantonment 
Magistrafe under s. 5. He has, therefore, no 
jurisdiotioo under s. 20 to try persons for 

breaches of Cantonment Rules. J. A. KEOUGH 

1878. Cr. [B.. 136P.L.R. 
1908. Cr. = l P.R. 1008 = 4 P.W.R, 1908 = 7 Cr, 
L.J. 274 ; D., 1 P.R, 1908. Cr.] 

(3) S. 5—See No. 2, supra, 

11—Lunaftc Asylums Act (XXXVI of 
1858). s. 4. direction of proceedings under. — 
ActiDg botxd jidt in tba discharge of >t public 
duty and uDdec tbe belief that a person was 
dangerous by reason of lunacy, tbe command¬ 
ing officer of a cantonment, who has oontrul 
and direction of tbe police, would be justified in 
direotiog proceodings to be taken by the Police 
under s. 4. Act XXXVI of 1858. E. O. SlN- 
OLAiR y. l.p.d. Broughton. 9 C. 84l = lS 
C.L.R. 188 = 9 I A. 182.P C. = R & J. No. 69 = 5 
Shoroe L.R. 136=4 Sar. 387. 

(5)-S. 17—Compound not a ''public place " 
—A compound is not a public place within the 
meaning of Rule 63 of Chapter III of the Can- 
lonment Rules made under s. 17 of Aot XXII 
kept in force by s. 2 of Act III of 
iBHU. Consequently, convicting a person for 
eing drunk and riotous in bis master's com- 

Empress v. kall.an 
Khan. A W.N. 1887, 19. 

w!n.''i8?7.°21? 


(7) S. 17 —See No. 2, supra. 

(8) —Ss. 17 and 19 (/)—Ru/^s 6 and 29 
framed un^r the sections-Vnregislered prosti’ 
tuUs. Where certain women, arrested by the 
police on the Railway platform on a charge of 
having contravened the provisions of Rule 6 
(that no woman not being a registered prostitute 
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/.—Imperial 4c<s—oontinueil. 

Act XXII of 1864 (Military Gaatoamenta) 

—conctuded. 

shall praoiics publio prostitution within the 
limits ol Caotonm'ots). wore fined by ibe 
Deputy Commissioner with a direction to h.we 
their names entered in the register and for 
their examination by the Civil Surgeon, held 
that the arrest was not proper, as it did not 
oonlorm to the provisions ol Rule 29 aod that 
the Deputy Commissioner bad no authority to 
direct the examination of the women after 
their receipt of tickets. MUSSUUAT BaHORO 
V. CROWN, 25 P.R. 1870, Cr. 

(9)—Ss. 17. 19 and ‘25—Extension of rules 
framed under cl, 7 of s- 19 oufside canton¬ 
ment limits—Jurisdiction of ordinary criminal 
Courfs,—Where rules made under cl. 7 of 
6. 19. Aot XXII of 1H64, ate extended to places 
outside the limits of cantoumeots by the 
Goveruor-Genoral in Council under s. 25 of that 
Act. trials ol otcuches of rules should be con¬ 
ducted by the Criminal Courts under the 
general jurisdiction conferred by the Grim. Pro, 
Code, there being no authority specially men¬ 
tioned in the above Act for bolding such trials. 
MUSST. SURD.aUKEV CROWN, 12 P.R. 1870, 
Cr. Uppr.. 2 P.K. 1885. Cr.J 

i 7 _ 20—Jurisificlioa 0 / Magistrate. 
—A District Magistrate, uot being a Canton¬ 
ment Magistraue. baa no jurisdiction to try 
for breaches of rules made under 6. 17 of Act 
XXII of 1864. EMPRESS V. E. TODD, A.W. 
M.1882, 52. 

(11) —S. 20— See Noe. 2 and 10, swpro. 

(12) —S. 25 —See No, 9, supro. 

( 13 ) — s. 29—Un'iulhoriztd sale of spirituous 
liquor to an apotlucary.—Tho sale of spirituous 
liquor to an apothecary in a Military Hospital, 
without the permission of the Oommauding 
Ofhoer, is not an oQence. BAJ KlSHAN v. 
CROWN, 23 P.R. 1870. Cr. 

( 14 ) — Ss. 29, 30 -Previous conviction—Confis 
cation of liquor. —Wtere a perc-on had not been 
pcevioUbly oonvictsd, an order directing the 
confiscation of wine and liquor io his possession 
would be illegal and must be quashed PBSTON- 
JEB V. CROWN. 20 P.R. 1872, Cc. 

(15) Bs. 29 ani 30—See CONFISC.aTION, 20 
P.E. 1872. Cr. 

(16) -8. 30 -See Nos. 14 and 15, supra. 

Aot Y of 1865 (Indian Marriage). 

[REP. (EXCEPT AS TO BTUAITS SETTLE- 
UENTS). ACT XV OF l872. NOT IN FORCE 
IN BRITISH INDIA.] 

(l)_Sa. 6 a«i 56-Hindu priest solemnising 
marriage between parlies, one of whom being 
Christian. —A HiuOu priest aolernuUmg a mar¬ 
riage between parties, one of wuom admittedly 
professes the Christian religion, isprima facie, 
liable under a. 66 of the Act. HIGH COURT 
Proceedings. 21st March 1671, no. 596, 
l.VelrSOl-BU.H.C. App. 20. [F., 1 Weir 

S18»17 M. 891.] 


/.—Imperial Acts —continued. 

Act YII of 1865 (Government Forests). 

[Rbp., act XII Ol- H91.] 

(U-Ss. 3 <T d 5 —0()»./i'C Uion —Fi'ir — 
Legality- —If i>iUig.ilto impose a fine where 
tbo P ■r'-sl Act pF'ivi'i s ill" neiMUy <>1 confisc a¬ 
tion CROWN V. Col. Dig. Cr, 69 

Of 1877. 

l2>— S 5— i'Vffint? or rem'>viiui trees frj»i 
forest, lohcth-r puKishabl,- J'-nal Code -— 

Felling or rciiiovine trees from .i foiesl is either 
punisbaolo under Ibe Forcai .\:i.nr not punish¬ 
able at all. The provi>ion ol the Penal C'lJo 
relating to theft and mi.sohief does not apply to 
such cases. Crown v, JanO Kh'N. 22 P. R- 
1876. Cr. fDisoppr . 10 P.R. 1885. Or.l 

(3) —S. 5—Penalty not provided for—Punish¬ 
ment under Penal Code. —Where the Looal 
Government had framed no rule, as contem¬ 
plated by the Forest Act, 1865. for punishing 
infringemeut of the rules, held that the accused 
should be tr’ed under the Penal Code. CROWN 
V. JHUNDOO, 4 P R. 1869, Cr. 

(4) —8. 6 —Sec No. 1, supra. 

Aot XI of 1869 iMofussal Small Cause Courts). 

[REP.. ACT IX OF 1887.] 

(D—S. 2l-See P.ALSE EVIDENCE. 2 B.L. 
R.A. Cr. 1*10 W.R Cr. 3l. 

Act XIII of 1869 (High Courts’ Criminal 
Procedure Code Amendment). 

[REr., ACT X OF 1875.] 

(1) _Sge High Seas. Offences commit¬ 
ted IN. l B.L R.O. Cr 1. 

( 2 ) _ S. 3—Duty of committing ^^agis^rate or 

justice of the peace.—A jusiice of the peace or 
Magistraio, committing a prisoner for trial 
before the High Court was bound, under the 
above section, to frame aod sand up, with the 
depositions, a sp 'Cific charge against the prisoner 
REG. v. JEET.aRAM SHAW. 1 Ind Jur. N.3. 
404. 

(3) -Ss. 22 fo i6—Sessions Judges and 
Magistrates fo pay attention to f/iese. —Sessions 
Judges and Magistrates should pay alteniioD to 
BS. 22 to 46 of the Act, which have reference to 
the sittings under a comminsiou of a Judge of 
the High Court, either a»or;e or with an asso¬ 
ciate Judge, in the exercise of Original Orimi- 
ual Jurisdiction, id pKces other tbaa the u«ual 
place? of the sitting of such Court ; and especi¬ 
ally, the attention of the Sessions Judga to ss, 36 
and 41. and of Magistrates to sa. 28. 30 and 
31 of the same law CRI.MINAL CIRCULAR 
NO. 3. 13TH May 1865. 3 W R. Cr. Cir. 1. 

(4)-S6. 23 to 46—No. 3. supra. 

Act XX of 1885 (Pleaders, Mooklears aod 
Revenue Agents). 

[REP., ACT XVIII OF 1879 ] 

See LEGAL PBAOTITIONERB. 
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IImperial 4c/s—coutiuued. 

Act XX of 1865 (PIcadci'S, Uockteara aud 
RevenTJc Ageotsi - 

(I)— Dt of ^n'jokir.ars — J'owtrs of 

. — A MtKJj?traire b»s rn pu\V'.‘r to 
djsDii&a n Lu' ^klfjhr ^cuGfallj, uulGd^ iin Ue con- 
vicled c.f .in cJicnco iDVolviu^ inornl turpitude ot 
infamy. KKN v. SlIAil CHAND CHOW DRY 
1 W.R Cr. 34, 

U)- Evidence to jusftlftnmvralofmcftktenr 
from —EviUeiioe, wbich does uot 

support H convjcUoD on fi crimirjAi charge, 
catiDOt justify a rciiiuvai from the profession of 
a Q)ooklear. In (he toaiie*' of NIL KUNT 
Biswas, Mukik 9 W.R,Cr. 29. 

(3) '^S. 5-“ Act/' menniufj of .—The word 
act ju this section sigriibcs the doing some* 

thiLg 4s tho agent of the principal party which 
shall bo reci'gni/cd or tfiken notice oi by the 
Court AH the act of that principtl. Nothing in 
the words of the Act or in its spirit prevents a 
person as a private ngeut from going between tho 
prisoDoror the duly authori'/ced vakil upon wbom 
tho real responsibility of the defence rests. Inre 
PUZZLI; ALI, 19 W.R. Cr. 8. [R., 0 C. 585, H 
C. 55(3, F.B., A. 3S0.] 

(4) —S. 1 i^ilooktear “ acting '* in Criminal 

Couff.—The mofG writing of a petition lor a 
pariy» who afterwards presouts that petition 
himself, IS not “ acting " as a mooktear in a 
LniQinal Court witbio the meaning of this 
section. In re Kali Cuund 9B L R 

585. 14 

C. 556, F.B.J 

(5) ~S. U-Chatge against pleader—Nature 
of enquiry - wtea conduct is charged against 

any pleader ot a Suoordiuate Cuuix which if 

amount to an uffence, iho conduct 
should be enquired into, not simply as improper 
conduct but as au offence to be maJe the 

es^blishtdi of his dismissal under 
tb. shove section. In the matter of Ganrsh 
CHUNDE lt GANGOOLV, 13 W.R, 456. 

/C)—S, U~Unprofessional conduct—Com. 
nmsio,. to moohtears—Criminal offence.-—If a 
mooktear, who is paid lot bis services by bis 

tS&'l in addition, without 

the knowledge of his emplojer. a percentage or 

commission from the pleader, hi would be 
answerable, not only in the Civil Court but 
also in the Criminal Court, to a charge of 
obtaining money improperly irom his employer. 

(7)-—iS. 15—" For flrtj, other rfasonaife cause ” 

moofcfeormay be suspended or 
"foT reasonable cause, the words 

for auy other reasonable cause ” in b ifi 

mt="X ° Profe.sLil 

misconduct. Whtn a mooktear is alleged tr> 
have committed some impropriety lor ^which 
he could not be criminalfy prosJoiiJed and 
which does not come under the denomination 
of professional misconduct, ihe High CoLtt 
may institute inquiries 5«o mo<«. fnd. H u 


I .—Imperial 4crs—continued. 

Act XX of 1365 (Pleaders, Mooktears and) 
Revenue Agentsl—cmiftimcff. 

thinks that any reasonable cause other than 
professinoal has nceti established, may suspend 
or dismiss the mooktear without tho necessity 
of either a written charge or notice, so long as 
tho >«ny);'i-ar had every facility for knowing 
what bo was cuarged with aud for making his 
aiiNwer, )n re OOLAIIKHAN. MOOKHTEAR, 
16 W.R. Cr. 15 = 7 B.L.R. 179. [F.. 27 C. 

1023; 20 C. 890.] 

(8)--5. 16—Charge of »ii?iro!i(f«cf against 
I'lcndas aixdmcnktears- Reicrl to High Court. 
—Any cbifge of raise induct against a pleader 
or mooktear bolding a certificate under 
the Act, other than a rccordi-d c.niviction of a 
criminal offence, must bo made and substantia* 
i ted, and a report submitted to the High Court 
I as provided by s. 16. In .c SUDUKOODDEN 

I Mahomed, Mooktear, 7 W.R. 316 . 

I 

I (9) 5. 16— procenlinos ngainst 

pleader Jurisdictionoj Zillah Judge—Place of 
inquiry .—A /^iDab JudgG is itic* mpetent to in* 
itmtG proceedings h ple ider of ibe lower 

grade uuder nbove section, ubirb requires 
that the inquiry should he made by the C^urt 
ID which tho pleaier cfmmittoi tho act of 
misconduct. In (he mailer of KOULA KANT 
DeohaL, IIW.R 127. 

flO)-—i>e JC —Pouur Of Ztlluh Judge to dis¬ 
miss pleaders.—\ ZilUb Judge no power, 
alter tbo Ist January, 1866, to make ao order 
^der Act XVIII of 1852 dismissing a pleader. 
He should proceed under s. 16 of Act XX of 
1805, and refer the matt^>r, with his report, to 

Act XVIII of 

1852, under which tho Judge erroneously acted 
in this casei a pie^idcr was liable to dismisssl, 
only on proof of conviction ot a criminal ofleuce 
by H competent Court, or on proof of a declara¬ 
tion or finding by a competent Court (in a suit 
^0 which the pleader was a party) 
that be whs guilty of a breach of trust, or for 
irauduleDt or dishonest conduct iu the discharge 
of bis professional duty; and this, also, after 
notice and adjudication as prescribed by e-4. 
^ the matter of the 2 )etilionof AhaiebnOOD- 
AHMED, 6 W.R. Mis. 5. [F., 27 C. 

lU2d. j 

(11)—S, 16-Pow;er of Magistrate to suspend 
niookUar. —Where a Magistrate suspended a 
mooktear for three months for wilfully mak* 
jng a false statement, it was held that the 
Magistrate had no power to suspend the mook^ 
vesr under the Act, and his susoension was set 

w BanchanidhiMahanty, 17 

II .K. ur. 6, 

of Magistrate to suspend 
mooktear —Held that a Magistrate had no 

* mooktear under the Act. 

?®karoo, 21 W.R. Cr. «• 

< LiLi.K. 168.j 

'®~®«sp«n-ston or tZiswissai of 

^ohtears-Procedure.—Th6 procedure under 
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I ,—Imperial .4c<s—continued. 

Act XX of 1865 (PleadePB, Mooktears and 
Revenue Agents)—continwed. 

8. 16 tefera only to oases of professional mis- 
conduot. thfl words‘‘any snob misoondnet as 
aforesaid” being connected with the words 
“grossly improper oonduot in the discharge of 
his professional dutv.” In re GOLaB KBAN, 
16 W.R. Cr. 13 = 7 B.L.R. 179. 


(14)—S. 16—Notice before stispending niook- 
tear -—Before a Magistrate can suspend a 
mooklear from practice, he must observe the 
rdgQirdQidnts of the above section* and luruish 
the mooktear with a copy of the charge against 
him. and a notice fixing a day on which such 
charge will be taken into consideration. 

In the nintler ot GOCABKHAN, MOOKHTBAR, 

13 W.R. 171=6 B L R. App.83. [iZ-. 16 W.R. 
Or. 15.] 

U51—S. 16—C7siny improper earpressioKS dur¬ 
ing nrgumenf—i^rocedttre.—In this case the 
High Court declined to strike a pleader ofi the 
tolls for using improper expressions during the 
argument of a case before a Zilla Judge, tvbo 
recommended, after observing toe requirements 
of B. 16 of the Act, that such punishment 
should bo awarded. The Zillah Judge should 
have called the pleader to order, and required 
him to apologize. In the matter of CRUISE, 
PLB.<DER OF THE JUDGE’S COURT, PUR- 
KEAB, 14 W.R.Cr. S3. 

(16) —S. IQ—Acquittal of pleader.—In a case 
tried under the ptovisiona of the above section, 
where the Subordinate Court is of opinion that 
the pleader should be acquitted, it is not 
necessary that there should be any report to the 
Judge. In the matter of B,XU KiNKUR SBIN. 
13 W.R. 67. 

( 17 ) _S. 16—Omission to examine record be¬ 
fore applying for stay of execution proeeedxngs — 
Not verifying statement of parties.-The otnis- 
sion of a pleader to examine the record of the 
case before making an application to stay oxe* 
oution proceedings upon the ground of a corn- 
promise was held not to amount to grossly 
improper conduct. But bis not verifying the 
statement of the parties who came to hiin ana 
made their statements (one of them being a 
mooktear) was considered, at the most, to 
amount to carelessness but not grossly improper 
conduct; whilst bis omission to obtain the 
authority or concurrence of the senior pleader 
in the case could not be said to be improper 
conduct within the meaning of the Act 
certainly not such grossly improper conduct as 
called for the punishment ot suspension for six 
months. In the case of SrEENaTH BOY, 
PLEADER, 17 W.R. 406. 

(181—8. 34—See MAGISTRATE, DUTY OP. 
6 B.L.R. Ap. 89. 


/,—tmperlal 4 c/s—contiuuod. 

Act XX of 1865 (Pleaders. Mooktears and 
Revenue Agents)—conduced. 

His proper course is to make a representation 
to the High Court, hi the miUer of B.MtOO 
KISHOREE LALL SiHCAK, 14 W.R. 217. 

S. 45—Sec No. 19, supra. 

Act YIIl of 1866 (Criminal Procedure). 

[REP-. ACT VlII OF 1869.) 

See Magistrate, Jurisdiction of -Mis¬ 
cellaneous. 7 W.R- Cr. 11. 

Act XIY of 1866 (Indian Poet Office)- 
[REP.. Act VI OF 1893.] 

See act VI OF 1898. 

{ 1 )—Abetment—Penal Code. s. 109.— This 
Act does not provide for the ponisbnaent of 
abetting an ofience under it. Under s. 109, 
I.P.C.. the abetment must bo cf an oiTenoe 
punishable under that Act. and not of an 
offence puniiihablo under a distinct and special 
law. QUEEN V. RAMLUOAN LALL MOON- 
SHEB 7 W.R Cr. 54. 

(2) —See ABETMENT, 7 W.R- Cr. 54. 

( 3 ) —Sentence under Post Office Act— See 
REVISION—SENTENCES, 17 W.R. Cr. 60. 

_Ss. 2, 47. 53 —Jiirisiicfion over offences 

under s. 47 .—Under the provisions of s. 53 of 
Act XIV of 1866. with the interpretation given 
in 8. 2 of that Act. a subordinate Magistrate is 
competent to convict of an ofience under s. 47. 
REG. V. VlTHU bin MalLU, 5 B H.C. Cr. 36. 

(5)—S. 37 —Postage stamps issued by the 
Government for the purpose of Ilevenue—Twice 
using them if on offence—Penal Code, s. 262. 
Under the provisions of s. 37 of tbe above Act, 
postage stamps are stamps issued by Govern¬ 
ment lor tbe purpose of revenue within the 
meaning of the Penal Code. Honce. a person 
i 3 punishable under s. 262. I.P.O.. for using a 
postage stamp twice. EMPRESS V. SlTARAM. 
5 C.P.L.R. 43, Cr. 

jgj_ 47 — Jurisdiction of Subordinate 

Magistrate.—A Subordinate Magistrate has 
jurisdiction to try a prisoner 
UDdor the above seotioD. REG v* VlTflU bin 
MaLLO, 5 B.H.C. Cr. 36. 

<71—S. 47-PeMal Code, s, 166 —Post masUr 
absenting himself from the statin withoi^ 

notice _A post-master, absenting himself from 

the station without giving notice and thereby 
causing delay in the despatch of the mail, is 
guilty of an offence under s. 47 of 
Office Act, aod not under s. 166, Penal Code. 
In re VirabWAMI NaiCK. 1 Weir 7^ 
REVISION Case no, 1 oP 1977. 1 Weir 860. 


(19)— 8s, 44, 48 —Suspension of High Court 
pUnder by Zilla Judge.—A Zilla Judge has no 
power under the Act to suspend a pleader ol 
the High Court from praotising in the Courts 
of hU diatriot on the ground of inoompetenoy. 

IS 


(8)—B. 47—See No. 4, supra. 

( 0 . 0 )—S. 48—Opening of a newspaper by a 
verson employed in the Post Office-Fraudu^t 
intention.-Iho opening of a newspaper by a 
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J,—Imperial /4c/s —c^niinued. 

Act XIY of 1866 ilndiao Post Office)—concha. 


/.- Imperial Act 

Act XX of 1866 (ladlaD Registration)— 


person empMycd in the P)St Orti:c aud rc* 
placing It in its envelope, does not constitute an 
offence under tbo above section as it could not 
be said that ibe accused stoic, fraudulently 
appropriated, wilfully secreted, destroyed or 
threw away any letter or other article sent b}’ 
There must he a fraudulent inteuMOD iu 
tbti act of the accused before be can bo con- 
victod under the abovo sootion. In re PaNNA 
Lall MOOKIORJI, 19 W-R, Cr. 4. 

(9) —S. 48—Person <Tssisfin 7 sorting cUrk 
secreting bearing letters to be given to dclii ery 
peon for (he purpose of sharing the bearing post- 
age—Penal Code, ss. 378 and 403.—The ac'uaed, 
being in the employ of a Post Oflice. assisted 
tbo sorting clerk in sorting letters, and secreted 
two bearing letters with tbo intention of giving 
them to the delivery peon and to share with 
him the bearing postage wbicb the latter would 
ooHoct. Held, that the accused did not intend 
to wilfully secrete the letter within the mean¬ 
ing of 8. 48. Indian Post Office Acii as there 
was not such secreting or concealment of letters 
as would frustrate or teod to frustrate their 
dolivery to the addressees. Beld, further, that 
be was guilty of stealing and of fraudulently 
appropriating the letters within the meaning of 
that section, and also of theft and of attempt 
to commit disboncst misappropriation of pro¬ 
perty within the meaning of the Penal Code. 
Queen-Empukss V. VENKATASAMI. 14 M. 
229 «1 Weir. B60. 

(10) “S- 48—Sofiforj/ confinemeyit if can be 
awarded as part of sentence .—Solitary confine¬ 
ment cannot be awarded as pact of a seotenoe 
passed under s. 48, Post Office Act. EMPRESS 
V. MUKH Ram, 24 P.R. 1879, Cr. 

(11) —8. 48—See ACT XVII OP 1854, e. 50, 
3 E.H.C. Cr* S« 

(19)—S. 50 («e, 55 of Act VIof 1898)—Scops 
of the section,—The word “prepare “ in e. 50 of 
the Act includes the obtaining of signatures to 
a book that a postman is bound to keep in proof 
of bis having visited the villages in his capacity 
as postman. PUBLIC PROSECUTOR v 
Veerabadran BERVAI, 1 Weir. 862. 

118)—B. 53—See No. 4, supra. 

Act XX of 1866 (Indian Registration), 

[REP., ACT VlII OP 1871.] 

See Act VIII of 1871. 

See Act III OP I 877 , 


(1) —See False Evidence, 6 W.R. Cr, 

(2) —S. 91 (=a. 89, Act III of 1877)—0/f, 
under section not triable by Jur^.-An off, 

under the above section ought not to be t 

With the assistance of a Jury Where h 
ever, auoh offence was tried with the assiata 
of a Jury, and the verdict of the Jury ® 
were unanimous in oonviotioR the pr/aoi 
waa approved of by the Sessions Judge thefi 


Court considered it unnecessary to quash the 
proceedings. QUEEN v. ABDOOL KARBEM, 
14 W.R. Cr. 32. 

(3) —S. 91—i^aise statement before Sub- 
Begisirar—Penal Code, s 423. —A vendor, to 
defeat the claims of pre-emptors, stated in the 
sale-deed that tbo purchaso-LDoney was more 
than ho actually received, but contradicted 
himself before tbe Sub-Registrar and admitted 
wbat he really received. The vcodee, however, 
stated be was in fault, and, oo tbe same day, 
brought tbo rest of tbe money to the Sub- 
Registrar, wbo refused either to receive it, or to 
register the deed. Held that tbo vendor was 
guilty of ao offence uuder tbe section and that 
tbe vendee« though he had neither committed 
an ofience under tbe seotion nor abetted one, 
was guilty of an offence under s, 428. Penal 
Code. CROWN v. SaudaGUR, 23 P.R. 1869, Cc. 
[/?., 10 P.R. 190-2. 34 P.W.R. 1908 = 16 P.R. 
1908, Cp.=8Cr. L.J. 486.] 

(4) —Ss. 91, 95 (*SS4 82 and 83. Act III of 
1877)- Coinmitment (0 Sessions,—The commit¬ 
ment to tbo sessions of a case of an offence 
under s. 91 of the Act is not illegal. REG. v. 

Ravlojirav bin Hanmantrav, S B.H.C. 
Cr. 7. 

(5) —Ss. 93 and 94 { = ss. 82 and 83, Act III 
of 1877»— Cheating by personation—Registering 
docuyiunt.-^ Where A intended to regieter a deed, 
but was too ill to doeo, and B, who waa known 
to A, personated A, and bad the deed registered 
in her name, it was held that, in the absence 

of anything to prove that it was intended to 
defraud anybody* A was not guilty of cheating 
by personation under 9 . 419, Indian Penal Code 
but of an offence under s* 93 of tbo Registra¬ 
tion Act, C and D, who abetted A, were con* 
victed of an offence under a. 94 of the Act. 
in the case of LOOTHY Bewa, 11 W.R. Cr 24 
= 2 B.L.R. 23, Cr. [R., 13 B. 506, 32 0. 775 

»1 C.L.J. 469 = 9 C.W.N. 807} F., 5 Bom. L. 
B. 138.} 

(6) —Ss. 93, 94— False personation.—Three 
persons, wbo put up a fourth to personate one 
whose authority was required to complete a 
conveyance of immoveable property, were held 
guilty under tbe above eection. QUEEN v. 
SOLEEMOODDEEN, 7 W.R. Cr, 63. 

(7J—Ss. 93 and 95—See ACT III OF x877» 
8, 82, 8 B.L.R. 422 = 17 W.R. Cr.39. 

(8)--B. 94—See Nos, 5 and 6, suprae 

, (9)—Ss. 94, 95 (=ss. 82 and 83 of Act lllof 

perso7ialion before regisUring 
^cer triable exclusively by Court of Session,^ 
The offence of abetting false personation before 
a registering officer, puuiehable under s* 94 of 
tbe Act with imprisonment for a term which 
may extend to seven years, ie triable exclu* 
sively by a Court of Session. REG. v. SUPOU, 
Rat. Un. Or. C. 51, 

95~*PuntsAmenI for abettor»^ 
Under tbe above Beotron, an abettor may ho 
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I.—Imperial .4c^s—eontinaod. 

Act XX of J86G ilndiaa RegUtratioo)—eW. 

puoisbei more severely than his principal can 
be. QUBBN V. Qoiml Pkosmju Skin. 8 
W. R. Cr. l6. 

(U) —S. 95 ( = s 83, jfi HI ot 1877> — 
OJeHce.—k Sub-Registrar iiader the Act has no 
power to invwstigate into the commiital ol .an 
oQoace committod before him in the registra¬ 
tion of any docucDent. bat should cause tho 
complainant to proceed, under s. 60, Grim. Pro. 
Code (18611. beloro tho Magistrate, or before 
an officer .authorised to receive such complaint. 
The sanction of the Registrar, under iho above 
Act. relates to a prosocu’ion to be instituted by 
the Sub Registrar lot an offence under the Act. 
Queen V. Haridas Kundu. 4B.L.R.App. 
W.R. Cr. 21. 

(121—8 95-S«e ACT Ifl OP 1877. 3. 83, 10 
W.R.Or. 21*6 B.L R 693. note. 

(131—8. 95—Sea SESSIONS JUDGE, JURIS¬ 
DICTION OF, 6 B.L R. 692*15 W.R. Cr. 53. 

(14)—S 95—See Nos. 4. 7. 9 and 10. supra. 

Act III of 18S7 (Public Gambling). 

(SHORT TITLE GIVEN, ACT V OF 1897. S. 18 
REP.. ACT XVI OF 1874. PREAMBLE ANDS. 2 
AMENDED. ACT Xll OF 1891. TITLE. PRE¬ 
AMBLE ANDS. I AMENDED. ACT I OP 1903. 
REP. (IN BURMA). BUR. ACT I OP 1899. 
Declared in force in certain Railway 
LANDS, act XIV OF 1974 S. 10; IN BRITISH 
BALUCHIST.AN, REO. I OP 1890, 8. 3.] 

See Ben. ACT II OF 1867. 

See BOM. ACT III OF 1866, 

See BOM. ACT IV OF 1887. 

See Bom. Act I op 1890. 

See BUB. ACT XVI OP 1894. 

See BUB. ACT I OF 1899. 

(D-^Comtruction of Act.-The Gambling Aot 
is a penal law. and one of a very etringent 
ohatacber. and so its ptovisioos ate to be very 
closely interpreted ; aod ate not to be ertended 
SO as to meet cases which do not strictly lall 
within them. QUEBN-EUPRBSS v. NOA SO 
GyI. LB-R. 1872—1892, 53. QUBEN-EM- 
PUBSB V. NQA TU, L B R. 1872 —1892, 86. 


(2) —Gam 6 Iinf 7 , token punis7iabie.—Gambling 
is not ordinarily panithable as ao offenoe. It 
is ooly 80 punishable when carried on in a 
common gaming bouse, or in a public street or 
place. QUBBN v. BHBOSHUNKUH BlNGHp S 

M.W.P, le 

(3) — Oambling, when pwnishab!e.—Gambling 
ia not punishable by law, unless it be carried 
on in public places or thoroughfares or in com¬ 
mon gaming-houBes* Queen v. BUJJAD AIjI# 
a N.W.P. 184e 

(4) —Wtaf is common gaming house.— 
moD gaming*houses are housesi etc., in which 
instrumenlB of gambling are kept or used for 
the profit or gain of the bwner or occupier, 


/. —Imperial Acts —continued. 

Act Hi of 1867 (Public Gambling)— 

wh*'lhor bv wiy cli*^rgo for the of tho 

in?it rumen IS of or of tbo house, or 

othorwi^o hovv.soever, ^^UICKN v. SUJJ.VI) AIjI. 

3 N W-P. 134. 

( 5 )— S. l-^Cofnm>>K ij imim) house dejbicd .— 
Where tbo occupier of a hou'AC. wherein gimos 
of chance are plaveJ, ticrive*^ his profit:?, not 
from any charge for tbo u>‘o of the hi>U5c, or of 
tbo instruments of gaming or in mjv innonot 
ejusdan generis, but from tho n-«‘)f, tho 

houd'> is it coimuoM gainint4 housn 
V. AHOUb 3A rT\K 27 A. 567-2 A.L.J. 414 
4.W.N. 19C5. 106*2 Cr. L J. 245. 

(G)—Ss Gardenenclos^ed with hedge, 

— \ garden enclosed will) a hedge or diccb, 
where gambling ttko? place, ctnnoi. be consi- 
derdd as a “cnnm m gaming hoU'^e " AlUii v. 
QUBBN'EMintBSS, 14 P.R. 1896. Cr. 

( 7 )_S 5 . i an! i -Lottcry-fickei^ if instrii- 
ntfiHfs o/—Lottery-tickets, by rofccenco 
to which it IS to be decided whether the bolder 
ot purchaser wind tbo whole, or any part, of any 
stakes, are instruments of gaming within the 
above sections ; and they are instruin^ints of 
gaming of a nature similar to cards. ANONY* 

MOUS, 12 W R- Cr. 34. 

(H)—Ss. 1* 4—/ssitini; a warrant of search on 
vijormation given in general termsIllegal. ^A 
Magistrate, on a report mtdo by the police that 
a great deal of gambling was going on and that 
it gave rise to numerous offence?, issued a war- 
rint directing tho search of a certain house 
which the police report did not state was used 
as a common gaming houso. and the owner of 
which was only accused of gambling. On 
searching the bouse, the accused was found 
with other persons seated round th«» hoard and 
dice. The accused was convicteiJ under s. 4 of 
the Act. field that tho Magistrate was wrong 
In issuing a warrant upon the inforoiatioQ given 
by the police in general terms and that thote 
was nothing to show that tho bouse was a 
common gaming bouse as defined in s. 1 of the 
same Act. Quben-EmPRESS v. YuSUP 
HUSAIN, A.W.N. 1889. 162. [B., 30 A. 60*5 
A.L.J. 59 *A.W.N. 1903, 9 = 7 Cr. L.J. 19.J 

( 9 )^ 5 . 2 —Limih within tohich Act in force — 
Municipal boundaries ^ Subsequent nlterafinn 
of Municipal bounderies.—Where tho Lieute- 
naot-OovccDor. under the powers conferred by 
Act III of 1867, declared by notification that 
tho Act should be in force within the bound¬ 
aries of the Municipality of Mirzapur and those 
boundaries were subsequently revised, and an 
oQence was oommitted within the boundaries 
as exinting at tho time of the notification under 
Aot III of 1867, but without the boundaries as 
revised, held, that the boundaries for the pur¬ 
pose ol Act III of 1867 must be taken to be 
those as existing at the time of tho notification 
under that Aot, JANAK v. KiNG-EMPBROB, 

A.W.N. 1906, 183 = 3 Cr.L.J, 439. 


(10)—S. 2~11otiflcaU<m extending prcv\sio'M 
of the Aci—Validiiy.^Tbe Notification in the 
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/.—Imperial /4c/s—contioued. 

Act III of 1867 iPublic Garablmg)—conlmued. 


/.—Imperial 4cfs— contiDued. 

Act HI of 1867 (Public Gambling)—contintwi; 


Punjib Gazatle cxtciidiriR the whole of the 
provieious of the Act to a t«wH. are not incDec- 
tual by reason of their defining the limiU of 
the town. ELLAHI BaKHSH V. EMI’HliSS, 
12 P.R, 1886, Cr. 

(•D—S. i —Nolificidon extending the 2 )roui- 
51015 0 / ifc/fort toiiTi—C’JJifonHienMiof included. 
—A notification, extending the nrovisiona of 
the Act to a “ town” cannot ho held to include 
an extension of the Act to tho cantonment 
liA.1.4 V. EMl-ltuss, 23 P.R. 1887, Cr. 


(12) Ss. '2. ^ and \-^Rxlendinf] provisions of 
Act to a place — Noliflcuion in one issue of 
Gazelle.—Tho Act. or any ol lU provisions, 
cannot be extended to a town or place, to which 
the Act does not ipso facto apply under the 
terms ol e. 2. by the more publication of a noti¬ 
fication in one issue of the Gazette only 
Bn.’.N V. EMI'RRSS, 3 P R. 1885. Cr. 

(13) “S5- ‘ 2 , I Gambling—‘Liiiniisaforesaid' 

meanvig of. —Gambliug on a kachchi public 
toad outside the limits of a Municipality, to 
which the provisions of the Gamoliog Act have 
been extended, is an oBcoco uuder s. 13 of that 
Act, because tho words “limits aforesaid” in 
that section refer to the whole ol tho territories 
under ;be administration of a Lieutenant 
Governor. R.\DHE v. Emi’Erou, 12 Cr L J 
107*9 Ind. Cas. 630. 

(14) S. 3 Evidence of use of instnimenls oi 
gaming essential tor conviction. —In order tc 
support a conviction under s. 3, Act HI of 1867 
of keeping a common gaming bouse as defined 
by s. 1 ol that Act, there must be evidence that 
lost^ments of gaming were kept or used 

1892^fl32''‘ L.B.R. 1872- 

(15) S. 3—The mere finding of cards dice 
etc.. IS not ovidonoe that the house is a common 
gaming house. The owner or tenant must 

?Ro4/v"c„™Nf‘;;„iri9 p « 

(16) —S. 3—Sec Crim. Fro. Codp isoa 
=. 656, U.B.B, 1697-1901, Vol. I. Tm ' 

(17) —8. 3-See Nos. 6 and 12, supra. 

(18) -Ss. 3 anti 4—Comuion gambling hou’^es 

-Keeping such hozises and gambling in them bl 

owner — Separafe convictions.—A ^man. wS 

keep a common gaming bouse and gambles 

in It himself, cannot be convicted and separately 

sentenced under ss. 3 and 4 of the Act Queen 

EMPRESS y. NOA NOUE Hlaino L R £' 
1893-1900,439. ^Al^G. L B.R. 

(19) —Ss. 3, 4~Itight of house-owner —In a 
case under ss. 3 and 4 of the Gambling Act the 

that the house was not used as a common-gam! 
log bouse. Quben-Eupress y Nga Rn 
X.B.R, 1872-1892. S 3 . "GA Bo Gyi. 


f20)—Ss. 3, 4— Convictions under sectiom^ 
eeseiiiinl for. —Id order to sustaio a ooDviobioQ 
uoder ss. 3 and 4 of Act III of 1867, it must bo 
sbowD that tbo bouse in which the alleged 
ofloDce was committed was a common gamiog 
house within the meaning of s. 1 of the Act, 
Crown v, Futtaix, 46 P R. l867»Cr. 

(21) —*9s.3. A-^Misjoinder of charges-^Dxscre- 
fion of Chief Court (o heat 'pleader in revision,^ 
Held, tbat» a person accused uoder s. 3 ot the 
Gambling Act canoot be tried together with the 
portions accused under s, 4 of the Act. oo tho 
grouud of mlsj'^mder of charges* Obiter : — 
When the District Magistrate has refused to 
appoiot a Jt'gal practitioner to represent the 
Crown IQ revisioUf tbo Chief Court must decline 
to hear him- MakhaK v. CR 0 WaV» 5 P.W.R. 
1910. Cr. *= 5 Ind. Cae. 720. [11 » 9 N.L.R. CSJ 

(22) —Ss. 3, i-^Conviclion token sustainable.^ 
—Before a convictioD could be bad under s. 3 or 
s. 4 of Act III of 1867, it should be proved that 
cards, dice, tables or other instruments of gam* 
iog were “ kept or used for the profit or gain of 
the person owning, occupying, using or keeping 
the house.’* EMPRESS v. MUSSAMMAT KASRI, 
6 C.L.R, 17, Cr [Rel , 12 Cr, L J. 28^8 Ind. 
Cas. 1127«U N L-ll. 168J 

(23) —Ss, 3. 4—Scufcncc o/fwprisonm^nf oni 
7***^*~A seoteuco of imprisonmeat and fine 
under s. 3 or s, 4 of Act III of 1R67 is illegal. 
QUREN-EmPRESS V. NOA Tha DLNU. L-B.R. 
1872—1892, 434. 

^24)—Ss. 3, 4.—Fine is a more appropriate 
form of punishment for a first offonce under s. 4 
than imprieoomcot* A Magistrate should 
strongly mark the distinction between oSoucea- 
under s. 3 and s. 4 of this Act. QUEEN-EM- 
PRESSv. NgaPoTu.L B.R. 1872-1892,428* 

(25)—Ss, 3 and i~Presuniption.~A warrant 
issued for tbo search of * any bouse’ which the 
Police officer to whom it was issued might 
consider proper to search was ao illegal warrant 
within the meaning of the Gambling Act* and 
any search mado under it was not such as was 
contemplated by the Act, The result of the 
illegal act, however, is that no presumption 
whatsoever can be drawn in accord tnee with the 
Act such as ie allowed by the terms thereof to 
be drawn in the case of a legal search. Evi¬ 
dence can bo given to show that the house is a 
gambling house, HargoBIND v. KING- 
Emperor, 10 A.L,J.35S«17IndCas. 576 = 35 
A 1*13 Cr L.J. 832. [jppl., 16 Ot. L.J. 19=» 
22 lad. Cas. 163 = 11 A.L.J. 933.] 

3, 4—Ofieoces under—Joint trial— 
Legality—See Crim. Pro. CODE, 1893, 8 . 239, 

35 P.R. 1914, Cr. 

(27)—Ss. 3, 4, 5 and 6 —Gambling not 
offence per se.—Gambling in itself is not an 
oneoce, and only becomes puoiehable as ao 
oSence, when it takes place in a common 
gaming house or in a public place. QUEEN- 
Empress v. Niaz ahmed, S C* 203, Oudh. 
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J,—Imperial Ac/s—continued. 

Act HI of 1867 (Public Qarabliog)—con^mwfti. 


(28)—Ss. 3, 4, 5. 6. 10—Join< trial—On>i 
aecu$ed charged with keeping a comvian gaming 
house and the other, with gambling—Same 
transaction—Nature of oiftnces—Leqalilu of the 
trial-Crim. Pro. Code. s.'2^9-Search ivar- 
rant under s. 5. Act HI ol \8G1-Credible in- 
formaiion -Presumption - Some gamblers eWerf 

-as iwitnesses for vrosetution—Lcgalilii—hffecl 

and s one of s. 10 of the Act-Oijenccs under 
the Aci—Sentences of imprisonment—Impro¬ 
priety of awarding sueh sentence.—In execution 
of ft warrant is‘*ued by a Magistrate. 11 s house 
was raided. A number of persons among whom 
M was one were discovered gambling with, or 
in the presence of H, the owner of the bouse, 
who. if not gambling, w.as found engaged m 
levying bis toll for the use of iho house (or 
purposes of gaming. H, M and some others 
found in the house during the raid were placed 
before the Magistrate for trial and certain 
others were taken as witnesses. In a D»at 
trial, M was convicted under s. 4 of Act lli oi 
1867, sentenced to undergo 15 days’ rigorous 
imprisonment, and H was convicted under s. 
and also under a. 3 of the said Act, for keeping 
a common gaming bouse in which M s oBooce 
•was committed, and sentenced to undergo 16 
days’ rigorous imptisonmonb for each of his 
ofiences. Held that the joint trial of H and M 
was not illegal. The oflcnces ol the keeper and 
players arise out of facts so inseparably connect¬ 
ed together as to form a smglo transaction, 
and therefore the bouse keeper who commits 
one oSence in the transaotion, and his customer 
who commits another (the house k«epet in 
substance being an abettor of the gambling) are 
clearly within the purview of s. 239. Cam. 
Pro, Code, for joint trial as persons accused ot 
diflerent ofiences committed in the same 
transaction. It must be presumed that a 
warrant issued by a Magistrate under 9-5 
Aot HI of 1867 had been issued on credible 
information. If the prosecution ohoose to 
proceed only against some of the persons found 
saming or present in a common gaming house, 
that does not prevent the officer conducting the 
proseoution from calling as witnesses persons 
who are not proceeded against. 8. 10 h«i3 no 
application to sueh persons. It is an enabling 
eeotion whiob empowers the Magistrate, out of 
thd pereoDs brought beforo hictt fof trisii to 
coQvort any he may think fit into witnesses, 
and upon hie doing eo, and subject to theic 
deposing tcuthfully, such persons are treated as 
approyere. and pardoned under s. 11 oi the Act, 
that the sentences ot imprisonment lo- 
flioted upon the aooused were improper. The 
wording oi ss. 8 and 4, where, contrary to the 
usual ruloi the puniahmeDt ol fine precedes the 
altecnatiTe ol imprisonment, suggests that the 
legisUture intended that primarily fine should 
be used as the mode of punishment, and im¬ 
prisonment only inflicted in aggravated cases. 
An oSeuce under a. 3 ie more serious than one 
under s, 4; but io any case under this Aot, a 
Magistrate must have and must state, in his 
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judgment, special reisons for iiiflioling a sub¬ 
stantive sentence of imnrisonm>“nt. 

MOTI V. EMl’i'.ltOR, 9 N-L R. 63 = 14 Cr. Li. 
293=19 Ind. Caa. 919.(95 P.W.R. lUlO, Or.. 
Net appr.) 


(-29) —Sf. 3. 4 and 6 — Si-ar.'/i warrant — 

Credible intormation-Presumf.tiw.-VJhmi a 

search warrant purported to bo i<<ufU upon 
credible information and after piniiiiry signod 

by tho District Supcfiiitondeui of Police, licit, 

that it was ooon fo the M.igistnto to pro.uiino, 
until tho contrary wis made to aopc ir. tint 
tho warrant was is«iie<i on credible inlumiation 
after sutliciont enquiry and that tho pro-ocution 
need not give ovidence, in the first instance, nt 
the information laid, and of enquiry, if ^ny, 
held thereupon. EMl’RKSS v. ALI, 

29 P R. 1881, Cr. U9 P.R- 1871. Cv., 9 I -R. 
1870, Cr . R.) 

(30i-Ss. 3. 4. 5 and U—Juris action of 

Miqislra(c~Act XVI of 1884 ^ 

—Crim. Pro. Code ss. 33 and 204.— 

Although a 8scood-Clas'5 MAgisir^to may not 
hive born empowered under s. 5 of tho Gaming 
Act. 1884. to proceed under s. 5 of tho Gamb¬ 
ling Act. 1867 . there U no doubt that he has 
power, under a. 14 of the Gambling Act. 18G7. 
Ld R. 201. Crim, Pro. Code (1882*. on inform¬ 
ation given to him that an oflenco had been 
committed under ss. 3 and 4 of the Gambling 
Act (1867). to take cognizance of the 
to issue a summons upon the accused. QURBN- 
EMl'RESS V. NOASONGaUNO, L.B.K. 18/^— 

1692. 486. 

(31) —Ss. 3. 4, 13. 16 —Rewards to informers. 
—There is no justifnatioo in s. 10 for the pay¬ 
ment of any portion of a fine imposed under 
3 . l3 to the informer. There is no authority 
for rewarding an anesting officer out of the 
fine imposed under ss, 3 and 4 of the Act. or 
out ot the moneys or sale proceeds of 
seiz 3 d and ordered to bo lorfeited “»a®r tho 
Act. QUEBN-EMPRESS v. NOA THA ZAN, 
L.B.R. 1872—1892. 407. 

(32) —Ss. 3. 4 and 15 — Question of what 

provision of the Act has been “ 

particular localUy-Whether a question of law 
Ir facl-Evtdence Act, 5. 44.-WhethQc or not 
portions of the Act had been extended to a 
particular loaality. and whether the steps taken 
in this view were sufficient m law 
are questions of l*w and 
Criminal Court has to dooido for itself before 
convicting the accused. When once a Je0'S‘O“ 
has been arrived at. the point cannot be re 
opened in a subsequent case, except where the 
facts of ft particular case bring it 
BSidenoeAot. GANQA v. EMPRESS. 41 P-R- 
1883, Cr. 

(33)--Ss. 3. 4 and 16—Fines 
Magistrate, Jurisdiction o/.—When floes a'® 
flioted nndee s. 3 or s. 4 and f 

ate forfeited, the Magiatrate trying tho oase mar 








203 


THE ALL INDIA DIGEST. 


204 


f-~ imperial /4 c/s—continued. 

Act III of 1867 (Public Gambliog)— c07itinucd, 

award pr\rt or all of oitber ihe fines recovered, 
or tbo moneys or 5 aJc proceeds of articles for¬ 
feited, to tbe informer, but he cannot award 
both tbe fine-o and tbe moneys and sale proceeds 
of jrticles forfeited. Tbe use of tbe disjunctive 
‘ nr in IG puts it out of the power of the 
lIisi>triito to award both the fine and the con¬ 
fiscated property to the informer. QUEKN- 
EMPUESS V. NGA Po. L-B R, 1872—1892. 378. 


(34) — Ss. '6 and a—Cniinnon — 

Seizure of mom-// on the rerions of rjamblcrn — 
Confiscation .—Tbe erder of a Magistrate confis- 
eating tbe money found on ibe accused, while 
gambling in a common gaming-house, is illegal, 
if there is no evidence to show that there was 
reasonable ground for suspecting that such 
money was used, or was intended to bo used, 
for tbe purpose of gaming. QuekN-Emphess 
V. NiSA Shwe TE, L B.R. 1872—1892. 281, 


(35)— 6 ’s. 3, 5. 6 — Common gambling iiouse 
presumption as to—Search icarrant — Judgt 
imjariing Ins own knowledge into case—Stgnine, 
warrant 70ith pencil — Credible ui/ormation. 
warrant issued on receipt of.—A person wat 
convicted under s. 3, with seven others undei 
s. 4 of the same Aot. His bouse was oiilercd 
and searched under a warrant, signed by tbe 
Magistrate with a pencil, reciting that the 
Magistrate had reason to believe upon credible 
information that the bouse was used as a com¬ 
mon gaming-house, and authorising a police 
officer to enter and search it. The police ciflicor 
was examined up a witness, and, in cross- 
exarninatioD. deposed that he informed the 
Magistrate that ho Lad received "credible infor¬ 
mation that gambling was going on." Tbe 
Magistrate in his judgment stated that "tbe 
search warrant obtained by the City Inspector 
was sigued by me on credible information 
received from him to the effect that the bouse 
was used as a common gaming house.” Held 
that a Judge ought not, without giving evi- 
denceasa witness in the usual way. import 
into a ease his own knowledge of particular 

facts and that, therefore, tbe Magistrate ought 

not to have imported into the case his own 
knowledge ss to tbe oircurastanoes under which 
the warrant was issued ; also, that there was 
evidence that tbe warrant was legally issued 

-p-iniZf: 

tion that the house was used as a common 
gaming house, and there was a presumption 
that eucb statement was true; further that 
the statement of the police officer in orose- 
examination did not necessarily convey the 

iSform° r Magistrata^euSh 

nformation only ; and the presumption that 

tho statement in tbe warrant Wae true waq n^f 

^ further, that 
the absence of oireumstanoes under which alone 

the presumption referred to in s.Soan be draw^ 
18 a ground for holding that the ' 

cannot properly be drawn, but the absTneeM 
fluch oiroumstancea has not tbe effeef ^ ^ 

.11 the evidence taken in 
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aod of vitiJiting and reoderjog the convictioo 
illegal I Jicldt also, that it was objectioDabIc to 
sign search warrants with a pencil, NarAIN 
DAS V. King-Emperou, 5 O.C. 37, 

(36)—Ss. 3, 5, 6 —ConrfifioHs for issue of 
warrant ,—Where a warrant for search was issued 
under s. 5 of Act 111 of lf67 m the absence of 
any record to show that the cfficer who issued 
it had reason to entertain a belief that tbe 
house was used as a public gambling bouse or 
that su'^h belief was based on credible informa¬ 
tion, held that the warrant wae defective aod 
that the convictions consequent on eucb search 
were illegal. EMVKESS v. CHIRANJI. A.W.N. 
1891. 111. f/f., 30 A. 60^5 A.LJ. S9 = A.W. 

N. 1908,9*7 Or. L.J. 19.] 

3. 5t 6—Cons/ruefioa —/n/or/?m<ton 
— Warrant for search,^Ths provisions of Act 
III of 1867. which is an extremely severe Act, 
loust be construed strictly. A search warrant 
issued without credible information that a 
bouse was used as a common gambling house 
within tbe meaniug of the Act, but merely on 
a report that gambling frequently took place 
there, is infortnal, and where a conviction is 
based on the ground that materials of gambling 
were found in such search, the finding cannot 
be used ss presumptive proof under s. 6 and the 
conviction is illegal. EMPRESS v. RAM BHA* 
ROSE, A.W,N. 1890. 226. [i?., 30 A. G0*5 A, 

L J. 69»A,VV.N. 1908, 9^7 Cr. L.J. 19, A.W. 
N*1891 ; lllj 


^23)—Ss. 3, 6^ Imperfect description of house 
to be searchedr^A warrant was issued under 
Act III of 18G7, for the search of ** house 
No. 169 belonging to Jhunni Bakbal, viohalla 
Baniapara.'* The bouse in fact searched was 
a house in tho occupation of Jhunni Bakkal, 

u Sbabnathan. 

But Sbabnatban and Baniapara were adjoining 
niohallas and in yfiohalla Baniapara there was 
There was further evidence to show 
that the bouse which was searched under this 


warrant was the bouse concerning which infor¬ 
mation bad been given and the house which ib© 
police intended to search, Beld, that the 
wrong description given to the housei namely, 
that It was a bouse in viohalla Baniapara, was 
merely a misdesoription which did not vitiate 
the warrant, nor prevent tho presumption 
provided for by s. 6 of tho Act from arising, 

V. Jhunni, A^W.N, 1903, 105^ 
2 Cr.li.J. 243« 


(39)—Ss, 3 and 15 —Magistrate incompeUnt 
to pass sentence exceeding Es* 400, or si^ 
months' rigorous imprisonment.—Uadot es. 8 
and 15 of tbe Aot, a Magistrate is incompetent 
to pass any sentence exceeding Rs. 400, or 
SIX months’ rigorous imprisonment, and a 
sentoDce of fine of Rs. 600 or imprisonment for 
one year cannot be passed on tbe accused, until 
he had been convicted at one trial of two or 

r’r. Impress y. chdnni, A.W.N. 
1881, HI. [i?., A.W.N, 1881, 129.] 
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( 40 ) —S. 4 ~Accnsed not found in (he gnvuno 
Jjous-.—A conviction uiidoc this section is 
unsound, when the accu-ed is not lound in a 
oommon gaminR bouse. POLICE v. LaCHM 
DAS, Colra. Dig. Or. 63 of 1876. 

(41) —S. 4 — " Being found in acommoii gim- 
inq house."—A ootsonseen actuiilly in a gaming 
house by the officer executing the warrant and 
his subordinates, at the time of their reacbioR 
the bouse is " found " in the house witbiii the 
meaning of s. 4. H is not necessary 
should be actually arrest, d in the 
SINGH V EMPRESS. 22 P.R. 1895. Ce. (35 I . 

K. 1894 Cr.. £jpi.). 

(42)- S. 4 —Imjjrisonwfnf in deiauU 
Penal Code, s. 6b —General Clauses Act ('997), 
s 25 —Afl the maximum term of imprisonment 
under s. 4 of the Gambling Act is one month, 
the accused could not, under s. 66, I.r.C3*» e 
sentenced to more than one week’s 
meet in default of payment of fine. S. 6b bns 
been made applicable to fines imposed under too 
Gambling Act by s. 25 of the General Clauses 
Act, 1897. Queen-Empress v. ah hein. 
L.B.R. 1893—1900. 385. 

(43)—S. 4 —See Nos. 7, 8, 12, 18 to 33, 
supra. 

<44)—Ss 4. b —Gambler beinq found in a 
common gaming house-Magistrate acting upon 
information supplied by private xndividual. In 
order to make a person punishable under s. 
it is not necessarv either that be should be 
found by a Magistrate or by a police officer act¬ 
ing in the manner provided by s. 5. or mat 
information should be given by a police officer. 

A Magistrate may take action under a. 4 upon 
information given by a private individual, and 
may convict upon tbe evideoce of a 
individual. QUEEN-EMPRESS V. NOA B a L. 

B.R. 1893-1900.321. (LB.R. 1872—1892, 
406, L.B R. 1893-1900. 251. D.). 

(46)—Ss. 4 and b—Conviction of owtur or 
keeper of a common gaming-house w/ien there xs 
illegality in warrant —A charge of being the 
owner or keeper of a common gaming housa 
may be proved and conviction on it sustaineo, 
even if there has been do legal warrant and 
eearoh VIR BiNGH v. EMPRESS, 22 P K. 
1895. Cr. 

(46)—Ss. 4, 5 —Search-warrant—Condilions 
forisming, —Before issuing a search warrant- 
under 8. 6, tbe officer, whether Magistrate or 
Police, shall have, upon credible inlorinatioD, 
reason to believe that the premises to be search* 
ed are used as a oommon gaming-house. It is 
not necessary that tbe informaot should be 
examined upon oath or affirmation, or ha 
farther enquiry should be made or that a recoM 
should be prepared* EADA v. EMPRESS, 2 • 

Rv 1882. Op., F.B. (19 P.R. 1871. Cr., 9 P.R. 
1876, Or, R.). 

(47)^55. 4, 6—Search by officer other ^an 
cne nam^ in the aearch-warranf.—The only 
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person aath<iri: -'d to make a search is the olhcor 
named in the wirrant. Tbe olVicer nr.mo.l iu 
the Wirrant is in’t conipcient to authorize ihiv 
one cLe to make the se.iroh. VlU BlNOll v. 
EMl’RKSS. 22 P R- 5895, Cr. 

(4S)—Ss -I, 5 ami t\—Common qn)ninq‘h(Ui<e 
— Evidence— " Ci idiblc i'ito>m<Ui’<n."— lield, 
ihat when a hou^e le searched by the Police on 
information that it is a oummnn r uniiiR »ouse. 
tbe finding of msinimcnts of RamniR will bo 
admissible evidence that the bouse is u-cd as a 
common gaminR house, notvvilbstandinR that 
the warrantunder which the search is conduct¬ 
ed is defective. thnuRh the lintlmg oi '•uch 
artisles may i-ot bo evidence to the vxlont men¬ 
tioned in 8. 6 of Act III of 1867. Ucld. also 
that the words “credible information as used 
in s, 5 of Act IU of 19C7 have not the same 

meaning as “credible evidence. ’ Ibo credible 

information" there meutioned need not be m 
writing. EMPEROR v. APnUS SAiMAp, A.W. 
N 1905. 257 = 28 A. 210- [R.. 30 A. GO-5 A. 

L.J. 59 »A.W N. 1908. 9 = 7 Cr. L J. 19 ] 


(49)—Ss. 4 and G-Gambiin;? in a common 
gaming house.—Bersous who were not (oimd lu 
a common gamiug-house, but in another bouse, 
under circumst.tnccs which warranted a pre¬ 
sumption that they had been gambling in the 
common gaming house wero bold not liable to 
be convicted under ss. 4 and C. In order o 
support a conviction, tbe accused must acluaUy 
be found in the hruse wbou 
FaZaL AHMAD V. EMPRESS, 35 P.R- 1894, Cr. 

( 50 )—Ss. 4 and 13 -Gambling in a prit-afa 
house—8 13 punishes gambling in a publio 
street or place, S, 4 punishes gamblmg m a 
common gaming-house. Gambling m ® F'^at® 
house is not an oSenco under tbe Act. QUEEN 
V. KHAYBOO. 2 N W P. 289. 

151 )—Ss 4 and 15—Limit of senUnce.-A. 
person who bad been seven times previously 
SoDVicted under tbe Gambling Act was convict- 
ed of the offence of being found in a gammg 
house and was sentenced, under as. 4 and 16 
of the Act, to rigorous .f'* 

months. Beld that tbe 

allowed by the law being a fine Je 

rieorous imprisonment for two months, the 
sentence paLd was illegal. EMPRESS v. 
Ganapat:A.WN. 1881. 129. 

(52)—S. 5 —Jurisdiefton of Magistrate to leave 
execution of warrant to discretion of P®”"' 

A Magistrate cannot issue a warrant of search 
under® B. 5. leaving it to discretion of t^be 
police to determine whether it shall o'" 
bo executed. QUBBN-EMPBBSS v. NGA TU, 
L.B.R. 1872—1692. 86. 

(53)-S. 5—Search of two or 

Warrant addressed to Sfveral 

gionififf a warrant—Meaning.— ™I,ran(: 
SoSses may be specified in one warrant. 

provided that they are clearly 
A warrant in tbe alternative to different police 








207 


THE ALLIINDTA DIGEST. 


208 


I■ — Imperial Acts —continuol. 
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officers is not bad When a warrant, signed 
by a District Superintendent of Police, contain¬ 
ed the lolhwtne words “there is reason ts 
believe." h:ld. that the aigoatory had reason to 
boiievo. and acted upon credible information, 
within the meining of s. .■> of the Gambling 
Art, naSANTA MAT. v. EjIPftKSS 17 P.R 
1897, Cr. (A.W.N 1891. Ill, D.). 

IS4I— S b—lUeqal turn rant, lohat is. —Held. 
that a warrant issued in (ho particular cisc, was 
bad for the following defects—(I) tbit it. was not 
signed by a IVItgistrito or a District Superin- 
tendout. of Police; 12) that, notwitbslandirig 
tbo presence of .1 D'puty Inspector of Police, 
it was addres^BO to a sargcaiu ; (8) that there 
was no proof that the warrant was issued on 
credible informatiou or upon enquiry ; ( 4 ) and 
that it was a general warrant. BenwauI v 
Emi-»ess, 11 P.R 1895, Cr. [R, nCr L 
J, 570 = 8 Ind. Cis. i:i7 = 85 P.L r’ 1910 = ‘jq 
P R. 1910, Cr. = 65 P.VV.R. 1910. Cr.] 

(55) S. 5—Credible in/orwja/ion, whethtr 
should be l iken upon oath or nffirm'Hir.n.—Tbe 
term credible information ’• includes any 
information which, in the judgment of the 
ofheor to whom it is given, appears entitled to 
credit and which ho believes. It is not neces¬ 
sary that such information should be taken 

upoii oath or aflirmation. Kada v. Empress 

(56)—5. 5-Search warrant, whether can be 
usued on police report.—A search-warrant can- 
not bo issued on tbemere report or information 
Of a police officer, as such information does not 
amount to “credible information.” SANDHI v 
CROWN, 9 P.R, 1876. Cr. [R.. 29 P.R. ifiei 
Commented on, 7 P.R. 1882, Cr.) 


(57) S. 5— Entrn and search under ihp 
seefjon, when ;usfi/i«d.—To justify action under 
the section, the Magistrate must have “credi 
hie information ” and reason to believe that the 
house IS used as a “common gaming hou«e ” 
within the meaning of (be term. OUEEM v 

search warrant. cScc.-Th^'mem 

finding of cards, dice. etc., without the house 
being searched under the provision of s 5 Tr 
HI 01 1867. is not evidancS that the house ifa 
common gaming house. A search warrant can 

Sn °° credible information that the 

house IS a common gaming house. Crown V 
CHDNNIMULL, 19 P.R igvi Cr Q.- , ’ 

Sandhi v. crown. 9 P.R. i876.' Cr. 

1889]!^^^’ 7 P.R. 

(y)-S. 5-Finding of cards when prima facie 
«ii*Hce -OnIy when a house is entered ^ 
searched under the provisions of s. 6 U the 
finding of cards, dice, etc., sufficient evidence 


—Imperial Acts continued. 
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against the accu.sed. until the contrary is made 
to appear. QUEEN v. SUBSOOKH, 2 N.W.P. 

fnO)—S. 5—Search-warrant issued without 
afpnng Court seal - IVarrani signed by Magis¬ 
trate ojtfsuie hisiuTisdiction—LegalxtySs.15, 
53i, Crim. Pro, Code fl898).—Even granting 
that the law required that a search-warrant 
issued under the Gambling Act should be scaled 
with the seal of the Court, the omission to affix 
the seal is a mere irregularity cured by s. 537, 
Crim. Pro Code. But the search-warrant, 
having been signed by the Magistrate at a place 
out-»ido the local limits of bis jurisdiction, is 
illegal. A warrant that is not legal warrant is 
no warr.ant at all for the purposes of the 
Gamoling Act. GiRDHARI EaL v. CrOATN 
23 P.R 1910 Cr =85 P,L R. 19l0 = 8 ltd Cas. 
137. (18 B. G36, Dm : 11 P.R. 1895. Cr.. R. ; 

1 B. 310. D.) 

5 —Power to issue search-warrant — 
OJjicer invested with the. full powers of a 
frafe.’—The expre«s.ion “the Magistrate of a 
district or other officer invested with the full 
powers of a Magistrate ” used in s. 5 of the 
I ubhe Gambling Act of 1867, means a Magis¬ 
trate of the first class. The appointment of a 
b^gistrate of the first class as sub-divisional 
officer gives the officer in question certain addi¬ 
tional powers in that particular area, but doea 
Doedeptivehimof all his powers as aMagistrata. 
>^Dco. a search warrant issued by such an 
officer for the search of a bouse outside the fa/isil 
0 which he was sub-divisional officer, was not 

« arhu Singh v. kino-Empebor, 10 
A.L J^ 169 = 34 A. 597 = 16 Ind, Caa. 524 = 13 
Cr.L J. 716. 


(6'^)—S. 6-See Nos. 21. 28, 30. 34, 35, 36. 
61 . 44 to 48, supra and No. 78, infra. 

(63) —Ss, 6 rtrrf 6— Non-compliaixce toith Uis 
provisions of s 5—Fnidinf? o/ moneys —Where 
the provisions of s. 5 of the above Act had not 
been complied with, the simple fact that some 
money in a small earthen pan and some cowries 
were found in the bouse of the accused is not 
sufficient evidence, under s. 6 ol the fact that 
toe house was a common gaming bouse* 
emperor V. ShakAr UHAND. a W.N. 1882, 
132 [i?.: 18 A. 23 ; D.. 16 A, 420.j 

(64) —5s. 6, 6 —Search warrant issued to 

Pohre Officer by Magistrate-Such Police Officer 
endorsing it for execution to another Police 
tmcer--LegaUty of execution of search by the 
police O^err.—Bearoh warrants issued under 
Act III of 1867 (Gambling Act} are governed 
by those provisions of the Code of Criminal 
Froeedure whioh provided for the issue of the 
warrants in geoeraU Consequently, a search 
warrant may be endorsed by a Police Officer, 
to whom It was originally directed, to another 
who IS Dot of a rank below that authorized 
under the Act to enter and search. EMPEROR 
q‘ ® 69 = A.W.N. 1908. 

1905%67 aiO-i-W.N- 
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(65) —Ss. 5, 6—It is ooly when the bouse is 
searched under the provisions of s. 6 that the 
presumption allowed hy s. 6 arises. QUBKK- 
Empress v. nga So Gyi* L.B.R. 1872—1892, 
53. 

(66) —S$. 5, 6—Se'irc/i under 's. 5—7rre/jn- 
larity—Presumptions under s. G—Conriefion on 
Ihe strength of such presumptions, when sushin- 
abffl. —Irrepularitv in a warrant issued under 
8. 5 oi the Act will not per se vitiate a convic¬ 
tion following on a search made under it, if 
there is evidence on which such conviction can 
be supported without invoking the presump¬ 
tions prescribed by s, 6 of the Act. But those 
presumptions only arise when a search has been 
duly made under s. 5, and a conviction cannot 
be eustained, merely on the strength of such 
presumptions* in a case where the search was 
not duly made. EmpbrOR v. UMEREHAN. 6 
N.L R. 168* (A.W.N. 1881, 286* 4 C. 710, 4 C. 
659, F.\ 14 A W.N. 291, Disc.I 

(67)—Ss. 6, 6 —Common gambling house *— 
Presumptive evidence —It is only in the ca^^e of 
a house searched under the provisions of s. 5 of 
the Gambling Act that a presumption arises, 
under s. C, from the mere discoverv of cards, dice, 
or other instruments of gaming, that it is a com¬ 
mon gaming house. QUEEN R^tPUBSS v. 
NOa SITSHWE, L.B.R. 1872—1892, 548. 

( 69 )— S. G— Sub-Inspector of Police —Critn. 
Pro. Code, Act X of 1882, s. 637.—The entrust- 
moot of a searob warrant to a Sub-Inspector of 
Police at a station where there is an Inspector, 
though not proper under s. 6 of Act III of 1867, 
is au irregularity that oould be covered by s. 537 
of the Crim. Pro. Gode, and cannot have the 
effect of nullifying the evidence of the Sub-Ins¬ 
pector. Empress v. Musa, A W N- 1884, 99 
[R., A,W,N. 1884, 286 ] 

(69)-.-S. 6--Search by Sub-Inspector—Effect 
—The entrustment of a search-warrant issued 
under Act III of 1867, to a police officer of a 
rank not competent to execute such warrants 
under a. 5 and the rules framed by the Govern¬ 
ment. is an irregularity whioh renders the spe¬ 
cial rule of evidence in a. 6 ioapplioable to the 
case. The word ** evidence ” in the latter sec¬ 
tion meane ** proof.” The irroguUrity, how¬ 
ever, is not such as to vitiate the whole trial, 
under b* 537 of the Crim- Pro. Code. EMPRES8 
V. HARDEO Das, A.W.N. 1884. 286. (4 C. 710. 
R.) [F., 12 Or* L.J. 28 = 8 Ind. Cas. 1127=6 

N.L.R. 168.] 

(70)—S. 6 —Detect in warrant of search — 
The defect in the form of a warrant of 
search under Act III of 1867 in that it did not 
direct the search of a house but only the arrest 
of a person, is an irregularity that renders the 
rule of evidence in s. 6 of the Act inapplicable. 
But it does not vitiate the oonviotion if it bad 
not caused any failure of justice and if the pre¬ 
sumption ordinarily rais^ under b» 114 of the 
Evtasnoe JLak by the evidence as to search and 

14 


t.^Imperial Acts —continued. 

Act III of 1867 (Public Gambling) — confuuierf, 

the other ovideiico in thi' case support the con¬ 
viction. KMIMIESS V. MAN SINOH, A.W N. 
1884.291 fi’., 12 Or,L J.‘28 = 8 Ind. Cas. 1127 

=. 6 N L.R/IG8.1 

(71) — S. G— PrsumptioH under the section, 

when Itis only when a bouse is duly 

eatored and searched, under the pr^'vi'^ions of 
s. 5 , under a warrant signed by m r.lTicer 
Laving authority to isj^ue it, that the presump¬ 
tion referred to in s. G arises. But \ho fujt of 
a certain bouse being a gaming boo>c enn be 
proved Qliu7ide- RAM SARUP v. KlSO-KM- 

PERORi 1 A.L J. 115. 

(72) —S. 6- Cowries," whether instru^nents 
of jnmintj.—Although cowries cm be used for 
the purpose of gambling they are not instru¬ 
ments of gimiug ' within the meaning of s, 0 , 
Act HI of 1867. QUKEN-EMPRKSS V. LllA- 
WANI, 18 A. 23 = A.W-N. 1895. 139. 

(73) —5. Q—Cotories—Insiruments of gaming, 

_Although cowries are not, ordinarily, instru¬ 
ments of gaming, yet, if they are used in a parti¬ 
cular case as lostrumeuts of gaming, they arc 
instrumoots of gaming ; that is to say, the more 
finding of cowries in a bouse would not raise 
the presumption that the house was ^ 

common gamiog-bouse, but evidence that cow¬ 
ries were used in a particular hou?e as a means 
whereby to carry oo gaming would bring the 

case within the section. 

Bala Misra. 19 a. 311 = A.W,N. 1897. 117. 
(A.W.N. 1895, 139. R ) [S-. 25 C. 432. lO O.C. 

225.] 

( 74 ) _S. 0—Instruments of gaming—Cowries. 
—Cowries are not instrumeota of gamin?. 
GANDA V. EMPRESS. 3 P R- 1896, Cr. 

(75) —S- 6 — Cowriescaiiootbet-iken to be ins¬ 
truments of gaming for the purpose of 6 of 
Act. EMPRESS V, MUSSAMMAT KASHI. 6 C. 
P.LR. 17 Cr. IRel., 12 Cr. L.J. 28-8 lod. 
Caa, 1127 = 6 N.L.R. 168.] Sre. afso. QOEEN- 
Empress v. bhawani, 18 A. 28—19 a.w.«. 
139. 

( 76 ) —g. Q—Issue of search wirtant. condy 

lion for .—It is au absolutely necessary prelimi¬ 
nary to the issue of a search ® 

of the Act. that ihe Magistrite or the District 

Superintendent el Police should have reason to 
believe on credible information that the bouse 

which it is proposed to search is “sed as a 
“ common gaming-house.” QUBBN EMI REbS 
V. NIAE AHMAD, S.C. 203, Oudh. 

( 77 ) —9. 6—See Nos. 27 to 30. 35 to 38. 48, 
49 and 63 to 67. supra. 

(70)_Ss. 6 and 5—When presumption under 
section arises—The presumption of s. 6 does not 
arise, unless the search is oonduoled ^ 
accordance with a. 6 of the 
EMPRESS V. NDA SHAN GTI, L.B.R. 18^^ 
1892. 407. 

( 79 )—53. 8 and 11 —Con^scafion of properly, 
when can be ordered.—Forfeiture of property oao 
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/.—Imperial Acts —continued. 


Act III of 1867 (Public Gambling) —continued. 

be ordered only in Cises where there is a con* 
vicMou and is restricted to property belonging 
to cenvicted persons. JlWAN v. EMPRESS. 5 
P R 1898, Cr. 


Act III of 1867 (Public Garabling)—contmued. 

of gaming within the meaning of s. 13 of the 
Act. Queen-Empress v. nga tha Zan, L. 
B R. 1872—1892, 407. (L.B.R. 1872—1892. 
317, F.) 


(80)—S, 10—See No. 28, supra. 

(01) —Ss. 10, 11 — O^ieof ihenccusfdfTamiued 
(>.%a II iniess against others .—Where the police, 
it; milking a search under Act III of 1SG7, were 
nirrely trespassers, owing lo the warrant of 
sc.irch not being a legal one, held, that one of 
the co-accused could not be examined as a wit- 
ocs.s, as the anlry into the house was not uudor 
the provisions of the Act. RAM BaRUP v. 
King Emperor, 1 A L J. us. 

(82) —S. 11 —See Nop. 79 and 81. supra. 

(83) - .S. 13—T/tfljrn.—A tharra, part of a 
private house by tbe side o( but outside, a 
public street, is not a public place. JIUL 
SINGH V. Empress. 11 P R. 1890. Cr. 

(84) —5. 13—The accused were found to have 
gambled in an open piece of groun.i outside a 
town and f^r .away from tbe road. Though, in 
general, people were allowed to make use of 
tbe place without interference, it bad not been 
dedicated to the public. It was, further, tbe 
private property of a particular individual. Tbe 
accused were convieltd of an cHence under 
5.13 of tbo Act. iJehl, under the circumstances, 
the conviction could not s’aud, tbe reason be¬ 
ing that the land bad not been dedicated to 
the public. KING-EmpEROR v. FaJJ.A. 9 P R. 
1905, Cr =.2 Cr.L.J. 46 = 123 P.L.R. 1903 (17 
P.R. 1882 Cr.. 8 C.W.N. 592. 31 C. 542. R.) 

(85) —S. IZ—Gambling in a grove.—A person 
found gambling in a grove which is private 
property cannot be convicted under s. 13, as 
that section only refers to gambling in a public 
etreot. place or thoroughfare. AHMAD ALI v 

King-Emperor, i A.L J. 129 . 

in zamindar’s grove 

Public pface.—Gambling in a zamindac’s 
grove near a village, the gambling taking place 
of tbe footpath running through the grove and 
commonly used by tbe tacit permission of tbe 
pmindars as a public way, was not gambling 
in a public place” within ibemeaning ofs. 13 
of Act III of 1867. EMPEROR v. AJUDHIA 
Prasad, A.W.N. 1904, 92. 

— places-Kwin. 

A kwin, or field from which the crops have 
been reaped, is a “public place” within the 
meaurngofa 1.3 Act III of 1867. as amended 

Queen-Empress 

V. Nga Hmat Gyi, L.B.R. 1872—1892. 317. 

( 88 )—S. 13 —Cbabutra of a temnti' _Tbo 

fhe‘'S“ ® ciises of 

the public except the lowest classes have access 

is a public place within the meaning of 9 . 13 
0/ jam4'-PiBhuig c?ok°t,?„ot 


(90) —S. l^^Fi^hting birds, bulls, cr any 
other :inimals, —Fighting birds, bulla, or any 
other aoim^ils are not '* mstruments of gamiog^' 
and MKgistratcf^ cannot order their destruction. 
QUKKN EMPRESS V. NOA Hmat GYI. L.B R. 
1872—!892, 317. 

(91) —S. 13—Tossiny/or picc—Instrument of 

A n iostrunient of gatniDg iDeaos an 
implement devised or iutendod for that purpose. 
Coins are not instruments of gamiog within 
the meaning of 8. 13 of the Gambling Act. In 
this case, a conviction for tossing for picc on a 
public road was set aside. QUERN EMPRESS 
V. SIT Tur, L,B R. 1872 —1892| 159. l6 B, 
10, F.) 

(92) —S. 13— Bullock race not an offence 
under the Act.~ll dding a bullook race aod 
hotting thereon is not an oSence panisbable 
under s. 13 of tbo Gambling Act. QUEEN- 
Empress v- Noa Shwb Ton, L B.R. 1872- 
1892, 541. 

(93) — S.13^Hindu temple. —A Hindu temple 
does not fall under tbe definition of'' place 
although the temple is situated in a thorough* 
fare and can he looked at from the roadi 

Ghoddu V, Empress, 13 P.R. 1882, Cp. 

(94) -S. 13— place,meaning^^^ 
placet© which persons are in tbe habit of going* 
even without having any strict legal right lo do 
so, is a public place. Queen EMPRESS v. 
MahaPir, SX. 91, Oudh. 

(95) —S. 13—Tbe words any public street, 
place or thoroughfare’’ in s. 13 ofAct III of 1867 
does not include the verandah of a private bouse 
facing such street, place, or thoroughfare. 

Police v. dhondia, Colm, Dig. Cr. l of 1871. 

(96) —S. 13.—A public place'* is a place 
appropriated to tbo use of tbo public. A place 
□ear a public road and exposed to public 

is not a public place. KASHI RAM v. EM* 
PRESS, 17 P R. 1882. Cr. [R,, 9 P R. 190S, Cr.] 

{97) —S. 13— What are not public phees^ 
Verandah attached to a room.—A verandah 
attached to tbe room of a private bouse, 
looking on an alley, is not a * public place 
within the meaning of s. 13. EMPRESS »• 

Bhagwan, A.W N. 1881, 17. 

(93)“5* 13—TAe chabutra of a sAopi-^Tbe 
chabutra of the shop of one of the accosed* 
which was a part of bis own premises, is Bot a 
public place*' witbio the meaning of s. 13 of 
tbe Act. Empress v. batan, A.W N* 
1881, 8. See, also^ Empress v. kalanbab 
Khan, A.W.N. 1887. 75. 

(99)—S. 13—GamftMnp when punishable*^ 
Gambling is not punishable under s 13 of the- 
above, if it is not shown to have been carried 
on in any public street, place or tborougbfarer 

Queen-Empress v. Anant, S.C. 63, Oedb* 
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1 .—Imperial Acts —contiaaod. 

Act 111 of 1867 (Public Gambling)— continued, 

(100)—S, 13— ilapisterinl proceedinqs ntjainst 
persons not apprehended Iht police on the spot, 

—Although a Magisttate is not rosttaiuod (rom 
trying an o0ence punisbable under s. 13 of the 
Act when the police have failed to exercise the 
power of arrest without warrant conferred upon 
them in respect of oSeoces punishable under 
9. 13, yet it is not indiscreet and ill-advised for 
a Magistrate to issuo a warrant of arrest against 
a person found gamblingi wbo was apprehended 
by the police no the spot. QUBEN-EMPRESS 
V. Shwb THEIN, L.B.R, 1893—1900, 251. j 

(lOl)—S. 13— Mcnep found with gamblers — 
Confiscation of instruments of gamiyig^ —Though 
a Magistrate is empowered by s. 13 to order any I 
instruments of gaming that may have been | 
seized by the police to be destroyed forthwith, 
be is not authorized to confiscate all the money 
tbe gamblers may have about them. QUEEN* 
EMPRESS V, ANaNT, 8X. 63, Oudh. 

{102)—S, 13 —Forfeiture of money and pay¬ 
ment of reward. —lu convicting the accused 
under 13 for gambling of a public thorough- 
fare, held, that the Magistrate was not compe¬ 
tent to order the forfeiture of money found on 
the spot, and to direct the payment of certain 
rewards out of the fine. 8aNT v. EMPRESS, 

18 P.R 1891, Cr, 

(103) -S. 13— Instruments of gaming, seizure 
of, —On a conviction under s. 13, tbe Magistrate 
may order all iostruments of gaming found in 
a public place, or on tbe persons of those arrested 
to be forthwith destroyed, but that section con- 
tains no provision such as is found in s. 8, autho* 
rising tbe forfeiture of money seized. EM* 
FBROR V. TOTA, 26 A. 270*A.W.N 1904, 11. 

(104) —S. 13—Order for award to Polices — 
An order lor award to the Police Officer, who 
arrested, of half the fine imposed under a. 13, 
Act TIT of 1867, is illegal. POLICE v. CHHOTa, 
Colra. Dig. Or. 93 of 1877. 

(105) —S. 13—Pine and imprisonment.^ 
Under b. 13 of Act III of 1867, it is oot legal to 
impose doable punishment of fine and impriBon- 
menb, EMPRESS v, GOKal, 26 P.R. 1880, Or. 

(106) —S, IQ—Mere game of skill—Game of 
chance.-A game whioh ooneiats of throwing a 
ring over a pin is a game of chance and not a 
mere game of skill, and is ooDSequently 
puniebable under s, 13 of the Publio Gambling 
Act. AHMAD Khan v. Kino-Emperor, 8 A, 
L.J, 1262-12 lod, Caa. 988-12 Cr. L.J, 612. 
(6 O.L-J, 708, ii.) IB., 16 Cr. L.J. 276-23 
Ind. Oas. 484.] 

(1071—S. 18—Meaning of " public place 
Private property when (o be deemed as * public 
place ’—Intention of accused simply to conceal 
themselves—Whether accused can be convicted of 
gambling in public place.— A place may be a 
publio place though it ia tbe private property of 
an individual. The expression * publio place ’ 
in 8. 18, Public Gambling Act, must be 
inter prated m oouueotion with the expreeBions 


/.—Imperial /4c/s—continued. 

Act Ill of J867 (Public QsimiAln^) —concluded. 

* public street ' and * publio thoroughfare ’ wiib 
which it is joined. Where a place is owned 
privately, and has not been in any way 
dedicated to the use of tbe public, tbe ques¬ 
tion whether it is a public place depends ou tbe 
cbarACtcr of the place itself and the use actually 
made of it. Where tbe. time place and circum¬ 
stances connected with the allrp d oflencc ^bow 
that it was oot the intention of the accused to 
obtrudo themselvos upon tbe members tbe 
public, but it was tbojr intention I > conreal 
themselves, held, they cannot bo treated as 
having gambled in a public place. VITIR’ v. 
Emperor. 9 N.L.R. 164*14 Cr L J. 670 = 21 
Ind. Caa. 910. (3l C. 54>. 29 R. 3SG. G C-W. 
N. 33, 30 B. 348.2?.; (ISGl) 33 L J. M.C. 58, 
(1885) 64 L.J.M C. 14. D.) 

(1081-S. 13—S^fi ARREST, L.B.R 1893— 
1900, 266, 

(109) —8. 13—See COCK FIGHTING. LB R. 
1872—1892, 163. 

(110) —S. 13—See SECURITY FOR GOOD BE¬ 
HAVIOUR, A.W N. i90G, 13*3 Cr LJ. OJ, 

^111)—S. 13—See Nos. 13 31 and 60, supra. 

(112) —S. 14—See No. SO. supra. 

(113) —S. 16-See Nos. 32, S9 and 51, supra. 

m 4 )— s. 16— Fine — Payment out of it to 
police officer of his efforts.—Held that a Magis- 
tr.ate was not competent to order payment of a 
portion of tboline imposed upon tbe accused, on 
conviction under s. 13 to tbe police officer for 
his efforts io tl^e case. CROWN v. RAM BURN, 

2 P,R. 1870. Cr. 

(115)—S. 16—See Nos. 31 and 33, supra. 

Act XII of 1867 (Presidency Jails). 

[REP., ACT V OF 1871.] 

5, 14 —Proeedvre on warrants. —a 
prisoner was arrested by a BboriS under a writ 
of ca. sa.f it was held that it was necessary to 
brine him before tbe Court without delav, under 
this section. In re RaM C00M.^R DUTT. 2 
lad. Jur. N. S. 340. \.Doubied. 7 C. 421, 12 0. 

629.3 

Act XXI of 1867 (LJcenslog Professions and 
Trades). 

[REPm act IX OF 1068 3 

(D—S. 16 —/mprtsonmmt in default of pay¬ 
ment of fine.—Vlhere a Magistrate sentenced a 
person, who bad neglected to take license, under 
the above section of tbe Act and Act XXIX of 
1067, B. 8, to pay a fine of ten rupees, and m 
default of payment, to suffer seven days* aimple 
impriBoomeot, held that so much of the sen¬ 
tence as awarded imprisonment ehould be 
reversed as the trying Magistrate had, under too 
Act, DO power to make Buoh an order, BBO* 
CBBNAPPA tJalod NAOAPPA, 5 B Jl.C. OP. «• 
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1. —Imperial Acts —continued. 

Act XXY of 1867 (Press and Registration of 
Bool<s^ 

[Shout tu-lb givhm. act XIV of i897. 
Rkiv IN I'AUT, ACT XIV OF HTO ; REP, IN 
PAUT ANT) AMENDED. ACT X OF 1800 ; ACT 
XII OK 1891. LOC\L GOVRUNMEST EM- 
POWl'.UFn TO ANNUL DECLARATIONS MADE 
UNDER. AND 8 15. EXT. ACT VIlOF I'JOS, SS. 
7,8. f»KCLAUED IN FORCE—THROUGHOUT 

British INDIA, EXCEPT as reg,ards the 
Scheduled district.s, act xv ok 1371. 

S. 3 ; IN THE SANTHAL PaRGANAS. RKO. Ilf 
OK 1972. S, 3. AS AMENDED UV Reg. Ill OF 

IROO. s 3 ; IN UiT'ER Buraia (except the 
SHAN STATES). ACT XIII OF 1898, S. 4.j 

I whether infringed bij (rnnsla- 
tion. —A p-r-ion by ir iiisiHting :i book into 
anotliGr lannuige d ies not render biiH'Clf guilty 
of an iulnngoinent of copyright. MUNSUI 
SlIAIKADDUR RaHA.MANv,MIRZA MAIIOMED 
SHIRA7I, 14 B. 586. [F.. 19 B. 657.] 

(2) —TronsftiDott not cod^.—T raDslAlions are 
not copies and a perion by traoslaiiog a book 
does not inlnnge tbo author’s copyright. 
MACMILLAN v. KhaN BAHADUR SHAMSUL 
ULAMA M. Zaka, 19 B. 557. 

(3) -Ss. 1. 3 and U-‘' Publisher." who is- 

nZV. ^'^G-Crim. Pro. Code 

U 882 ). .s. -139-Pciisional pjwers of Sigh Court. 

lu this case, the accused caused to be printed 
copicT of certain books, which previously bad 
been prioted at the (lovorumeut Press, Allaha¬ 
bad. and oQered thorn for sale and sold some of 
thotn. Some o( these books did not contain the 
name of the printer and the place of printing, 
or the name of the publisher and the place of 
publication. OtDor books had printed upon them 
• Government Press. Allahabad.” 
neld, that 10 respect of the former set of books, 
the accu.^od wa^ properly convicted of an ofleoco 

a book to be printed and oOers it to the public 
for sale ,3 a publisher within the meaning of 

respeot of the latter set of books the prisoner 
was guilty of an offence under s. 12. but not 
u=d=r 4(,6, I.P.O, The High Court is compe- 

5fon’ COOViC- 

lon, maiotamin7 the sentence. EMPRESS v 

JOTI PRASAD. A.w N. 1887. 95. 

scefion.-The inten- 
of squiring that the name 

of the printer and the place of printing and the 

‘tJO publi¬ 
cation should be printed Irgibly on every'^book 

public who tLres- 
ponsible printer or publisher was and to convey 
rtat information on the face of the paoer^ 
Words, which contained no such informatfon' 
wrth amount to a sufficient compliance 


/.—Imperial /icis—'CODtinaede 

Act XXV of 1867 (PreBB and RegUtration of 
Books)— continued, 

printed and publi5;bed bearing the following 
wordst ‘'priuted and published at Coohio for 
tho Malabar Economic Company at the said 
Company's Gosbreo Vilasam Press/* htld^ that 
these words were doc a sufBcient compliance 
With the requirements of s. 3. inasmuch as 
there was no name of the printer as required by 
the Act — Collins^ C. J.* and Mutlusdmy 
Ayyar, J. Under s. 3 of Act XXV of 1867, it 
is not necessary that the actual name of the 
priuter should bo given* So long as a nnine or 
stylo, which suffiuieatly designates the printer, 
is given, it does not matter that it is not the 
actual name of the printer. It is sufBcient that 
it is the name under which be chooses to do 
business and is generally known. Unless it can 
be said that the words do not oonvoy to an 
ordinary reader tho information requited by 
tho Act, the conviction for a non-compliance of 
the provisions of e. 3 canuot bo supported-— 
Pir Shephard. J. QUEKN-EMPRESS v. HarI 
SHBNOV. 16 H. »3-3 M.L.J. 201«1 Weir 
8S2, 

(5) —S. 3—Printer — Imprint of tiamc — 
Printer of a portion of the book should have his 
imprint .—The printer of a book is bound to 
imprint his name and the place of printiog. 
under tho provisions of s. 3 of the Printing 
Presses ano Books Aot, 1867, even if he has 
printed only a portion of the book. EmpbrOR 
V. Hari. 14 Bora. L,R. 40*13 Itid, Cae. 827* 
13 Cr.L.J. 139*1 Born. Cc, C. 70. 

(5-u)—S. 3—See No. 3. supra, 

(6) —Ss. 3, 5—See ACT I OF 1910| ss. 4 fi), 8, 
9, 25, 6 P,W.R. 1913, Or. 

•7)—Ss. 3 and 12 —Meanintf of^* publisher”^ 
Booftseffers.—The word “publisher** has been 
used ID the Act to a restricted sense, and docs 
not include a vendor of a newspaper or book. 
8, 12 read with 9. 3 clearly indicates that auob 
perdous are not included in tho word “publisher,** 
for 9. 3 enjoins the printing of the names of the 
printer and publisher. Quebn-EHIPRESS v. 
Banka PataNi, 23 C. 414. 

(8)—Ss. 3,12 —Names of printer andpublisher, 
not pfinted as sucJi.—Where a copy of a verna¬ 
cular newspapoc contained the following words 
printed on the margin of the front page ** 
ihtimam Ram Saran Datt prviicr, Hindustan 
Steam Press, Lahore men, Lola Dhawani Das 
Manager he liye c/iopa.’* Held that they do not 
contain a clear intimation as to the publisber, 
as required by s. 3 of Act XXV of 1867. The 
rule in s. 3 of the Act requires that every papsf 
printed and published in British India shall 
have legibly printed on it the name of the 
printer and the place of printing and the name 
of the publisher and place of publication, as 
such. An omission to comply with e* 3 ie 
punishable under s. 12. Ss. 3 and 12 do not 
deal with intention. Printers and publishef® 
cannot be allowed to select for themselves the 
description to be used in professing to comply 
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I,—Imperial Ac^s—oontinuod. 

Act XXY of 1867 (Preaaand Registration of 
Books)—con/(?tue(i. 

with the Act. but they mu'st u?e the descriptions 
Dtescribed by cho Act. CROWN v. 

DAS. 5 P.R. 1909. Or =15 P.W.R. 1909 = 10 
Cr. L.J. 195 = 2 Ind. Cas. 978. 

(gj—S. 4 —C/ia)zg6 of plice of printing press 
—New declaration.—The Act does nob require* 
BOW declaration in cases where a press, as to 
which the printer has made the deolar.ition 
prescribed by s. l.isohanRed to another locality 
within the same local jurisdiction as the former 
place. BaWA NARAIN SINGH v. EMPRESS. 

9 P.R. 1889, Cr. 

(10)—3. 4—Sec PENAL Code. s. 121-A. 12 
Bom. li R* 676. 

(ID—Ss. i. 5-Sse ACT I OF 1910. es. 3. 6, 
23(1). 16 Bora. L.R. 87=2 Bora. Cr, 0. 186 = 

16 Ct. L J- ‘297 = 23 Ind. Cas. 505. 

(12)—Ss. 4, 5. \Z—Offenceof keeping printing 
press without making required declai alion, if 
triable summarily—Ntcessily for a tiew declara¬ 
tion tinder s. 4, on change of place of printing. 
—Where an accused person convicted on a 
Butnmary trial of an oQence under s- 13. Act 
XXV of 1067. had removed bis press, as to 
which ho had made the declaration prescribed 
by 8. 4 of the Act, from the building, in which 
it wah originally kept, to another building and 
had not made a fresh declaration under s. 4 as 
to the new premises, on the ground that no 
fresh declaration was necessary, hi-ld, that the 
offence c as not triable summarily, and that 
where the new place of business is within the 
same local jurisdiction as the former place, a 
fresh declaration was unnecessary ; there la no I 
clause in s. 4 of the Act (corresponding to the I 
provision in s. 6) requiring a new declaration 
as oftOD as a obange of plaoe takes pl^ce. Bawa 
NarAIN SINGH V. EMPRESS. 9 P.R. 1689* Cr. 

Il3)—8.6—Penal Co*, ss. 499 and 600— 
Defnine lion by newspaper—Liability of printer 
Old publisher—Presumption—Burden of proof• 
■—Although 0. 499 rtquires proof of publication 
in order to support a conviclion for defamatioDi 
the intentioD of Act XXV ol 1867 was to cod* 
stitute the deolaraliona made hy a person that 
be was the printer and publisher of a newspaper 
into prima facie evidence of publication and 
to throw on the accused the burden of showing 
that the actual publisher of the libel was not 
the person mentioned in the declaration. The 
proeumptioD oould be rebutted if such person 
showed that bo entrusted in good faith the 
temporary management of the newspaper to a 
oompetent person during his absence* and that 
the libel was published without bis authority, 
knowledge or oonsent. BamabWAMI 
LOKANADA, 9 H. 387«»1 Weir 876 = 1 Weir 
866. IF., U Ind* Cas. 193 (194); R., 22 B, 162 
(168), 360. 946 = 8 Or. L. J. 438. 32 M. 830 
(840) = 9 Or. L. J. 606 = 6 M.L.T. 415]. 

(14)—B. 5—Sea.Nos. 6, 11,12, aiipra. 


Imperial /tefs—continued. 

Act XXY of 1867 (Press and Registration of 
Books)— 

( 15 )—S. T—Declaration by printer—Liability 
of printer. — A pcr^*»n, who subscribes to tbo 
decl.uatton under tho Printing Presses and 
Newspapers Act* must be prosnnied, under this 
section, to be cogi)is<\nt ol all Ih vt he vvjis print* 
ingand publishing and. in the aosonce ol any 
evidence to ‘he contrary, bn hahiiity in the 
matter c\nnot be gain^iid. APUUlix KuiSHNA 
BOSE V. KMPEROK, 7 C L J 49=7 Cr. L J. 

10 = 35 C. 141 = 2 M.L T 500. 

{IG)—S. 7— Liability of print r or publisher 
for mailer appcanni) in fper. 

—This section, which apphO'> hath to cmiI uud 
criminal proceedings, makes the pruUer or 
publisbor responsible for whatever may appear 
in a newspaper, whoever tbo writi’t ol iLe article 
in it may be ; and, thertfore, a prosecution may 
proceed against the printer, unless he can prove 
absence Irom the newspaper ollice in good faith 
and without knowledge that the seditious 
articles would be published during bis abscuco. 
But it 13 not absooce in good faith for a prinlcr, 
to go away knowing very well wh^t is going lo 
happen in his absence, and for Che purpose of 
shirking his liabiliiv. KMPKUOR v. PHANKN- 
I DUA N^TH MlTTER, 35 0.945=8 Cr. LJ. 

I 438. [fl.. 32 M. 3 = 5 M.L.T. 1 = 1 lud. 
Gas. 22 = 9 Cr. L. J. lOS.] 

( 17 ) —s, 7 —o/ priyiier — J^ublic- 
alien of seditious ynattcr-- Want of knowledge or 
inieniionyOr absence not a good defence .— -.he 
registered printer of a paper, so long as he 
continues such priutor, cannot escape from 
criminal liability for publication (herein, of a 
eoditious article..by the plea tbat ho was tem¬ 
porarily absent from the station when tho 
article was printed, or tb.it bo whs ignorant of 
the contents thereof, or that be had no inten¬ 
tion of committing any oQ^ncc. Ram Ditta 
V. KlNO-EMrEROU, 1 P.R. 1905, Cr = 2 Cr.L.J. 
31 = 69 P.L.R. 1905. (22 B. 112, D ). 

{IS)—S 4 7—Liability of declared printer and 
publisher when absent during the period of 
ffenfion of seditious articles. —Where certain 
articles appearing in a newspaper ate seditious, 
the declared printer would be responsible for 
the said acticlee, unle^8 ho can make out on 
sufficient evidence, that be had in fact nothing 
to do with them. Tho editor of a paper was 
convicted under 8. 124 A, I.P.C.*aDd sentenced 
to one year’s imprisonment on 22Dd December, 
1907. Afier his release from jail, however, he 
resumed hie work as editor. The declared prin¬ 
ter and publisher of the paper made his declara¬ 
tion under Act XXV of 1807 on the 16th June, 
1908 He left the town of publication of the 
paper on 29th August, 1909, and returned on 
the 29th November, during which period he was 
engaged in his own business as a photographer 
and general dealer elsewhere. He did not take 
any interest in the paper, but his name stm 
appeared therein as its printer and puolieper. 
He was tried with the editor for two seditious 
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1.—Imperial /4c/s—contiuued. 


/-—Imperial .Acls—cootioued. 


Act XXV of 1867 (Press and Registration of 
Books)—co>ic/Mdeii. 

nrticlp^ appfiiriue on the 10th Baptember .ind 
26tb Nocoiiioor, 1909, during hi$ absence 4 nd 
was cotivict*d. Ucld that, as he allowed his 
linin'' to renj iin on the record as the prioier. 
anJ as he did not make out the 6owa fidei of bis 
ab‘'erif.3 (rom the place of publication, he was 
logalls'respnn-:ible for the arciclos, SURRMDRA 
FltOSAriLAHIRI V. Empbuor, 38 C. 227 = 10 
Ind. Cae. 95)-l2 Cr. L.J. 354. 

fi9)—S- 7—See Penal Code, s. i2-t a. 5 M 
L.T. 415 = 32 M. 33S = 9 Cr. L.J. 50G = 2 Ind. 
Cas. 193. fi9 P L.R 1905 = 1 P.R. 1905. Cr.= 
2Cc. L.J. 31. 


(20)—S. 12—See Nos. 3, 7. 8, s«prrt. 

(211—S. 13 —See No. 12, supro. 

(221—S. 18—Sre ACT XX OF 1847 es 
9C.VV.N. 691 = 1 C.L.J. 278. 



ActlXXiX of 1867 (Araendiog Act XXI of 
1867). 

[Rep,, act IX of 1863.j 
See Act XXI of 1867. 

See ACT IX OF 1868. 

0)—S. d—lUeqal assessment—Jurisdiction of 

Ctimmnl Courts—It a person thinks that be 
has been illegally assessed or assessed twice over 
lor the same period with income and license 
tax. hi8 remedy is 6r3t to pay the tax and then 
to take proceedings in the Revenue Department 
for Its refund. Proceedings can only be taken 
in the Criminal Court, when a person fails or 
refuses to take out or pay for a license. The 
only points which the Magistrate is competent 
to consider m such proceedings, are whether 
the accused has been assessed for license tax 
whether be has boon served with the prescribed 
notice and whether, thereupon, he has failed to 
take out license. He is not competent to enquire 
whether the assessment has been rightlv or 

KINGSCOTE. 29 P. 

It. lOQo, Lr, 

, S-P^rson on'-e fined, if liable to fur. 

ther fine or dennnd.—Under the above section 

M out a license 

18 not liable to a second 6ne or to any further 

demand for the tax. 7n Oie matter of Doorg! 
CHURN GIREE. 9 W.R, CP. 64. [fl 18 w®r 
Cr. a. 7 C. 385], 

ACT XXI OP 1867. 3. 15. 5 B.H.C. 

be VessTaoth^' of the tax cannoS 

bo less thao the amount stated in th^ 

A De^ty Magistrate is bound to exaiiSe b: 
Procedure^ (YaSljf fn “inswe^'^to th 


Act I of 1868 '.General Clauses). 

[Rep , ACT X OF 1897.] 

S«e ACT X OF 1897- 

(D—S. 1. cl. 13— Village Munsiff, whether 
Magtslrafc-Evidence Act. s. 26,—The word 
” include ” ill cl. 13 and other clauses of s. 1 of 
Act I of 1869 is inteoded to be enumerative, 
and not exhaustive. When it is intended to 
exhaust the significance of the word inter¬ 
preted, the word "mean” is used. Therefore, 
there is nothiog in Act I of 1868 t'o restrict the 
meaning of the word ‘ Magistrate ’ to a Migis- 
trate witbin the meaning of the Crim- Pro. 
Code, iu force at the date of its enactment. 
The provisions of s. 26 of the Evidence Act 
are to the same eficct. A Village Munsiff in the 
Madras Presidency is. therefore, a "Magistrate ” 
Empress v. Rauan.iiyya. 2M. S=2 Seir 
123. [ii., 22 B. 235 ; D., 17 B. 485,] 

(2i—S, 2 (8>—Upper Tanamsl — JiJrtfish 
*ndta. Upper Tanamal is an integral part of 
British India within the meaning ol. 8 of 

s. 2 of Act I of IBG8, Crown V. Pazl Nub, 

6 P.R, 1878, Cr 

(3)—s. 2 (18)—Crim. Pro. Code. 1882. 
s. iS8—Iinpnso7imenl, nature o/.—Looking to 
the terms of s. 2 (18) of the General Clauses Aot, 
imprisonment” in a. 488. Crim. Pro Code, 
(1862), ra*y be either “ simple or rigorouti.*^ 

Queen-Empress v. narain. 9 A. 240= a. 
W.N. 1887, S4. [B., U.B.R. 1892-1896. 
Vol. I. 70.] 

act XXII of 1881. 8. 35, 

17 P.R. 1889, Cr. 

(5) — s, 2 (18)—See Sentence—Imprison¬ 
ment-General. 18 W.R. Or. 3. 

(6) -S. 5—Application of.—S. 5 of the General 
Clauses Act applies only to offeuoes and sen* 
teuces passed under Acts which came into (oroe 
after the G-meral Clausen Aot came into force. 

Queen-Empress, L.B. 

R. 1872-1892. 478- 

^V~^' Pro. Code, Act XXV of 1861, 

ss. 21, 61— Fines. —S. 5 of the General Clauses 
Act does not apply to fines levied under Regula¬ 
tions and Acts passed prior to the pa8siog|of that 
Act. Bubs. 21 of the Grim. Pro. Code, 1861, 
has the effect of making s. 61 thereof applioa- 
ble to the levy o( euoh fioes whether imposed 
under the Penal Code or under any special or 
local law, unless such law prescribed a method 
of levying of such fine. Reg. v. GOVIND 

C**' C. 57 = Cr. 

0‘1U-1q71. 


Cr. 76. -* ‘ "• 

Act IX op 1890. s. 113, B 
Ud. Of. 0. 87l = Ot. Rg. 43 of 1896. 

T Act hi of i899. s. 

L.B.R. 1893—1900. 141. 

8 M^ sTo' ^AD. aot I OP 1866, a. I 
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#.—Imperial Ac<s—continued. 

Act I of 186B (General Clauses)— 

(12) — S. 6—Grim. Pro. Code (18S2), s 565 — 
Person charqed with offences, some triable by 
jury, others by assessors under the Code of 1872 
— ChaJiqe of procedure, effect of, on pending 
trial, —Where ft person was tried, under tbo 
Code of 1872, by a Sessions Court, with the Aid 
of assessors on charges some of which were 
triable by assessors, others by jury, and before 
the conclusion of the trial, tbo Codeof Criminal 
Prooedute. 188'2, making such cases triable by 
jury, came into force, held, that reading s. 6 
of the General Clauses Act with s. 555, Crim. 
Pro. Code, 1882, the functions of the assessors 
appointed at the commencement of the trial 
should continue to be those of assessors and 
were not converted into those of jurors and that 
the Judge was wrong in having treated the case 
as having been tried by a jury. SRINIVASA 
CHARI V. QUl^EN, 6 M. 336=7 lod. Jur. 301. 

(13)—S. 6— Offence under Stamp Act, X of 
1862—Repeal o/ a repealing enactment, effect of. 

—An o&eoce committed under the Stamp Aot 
(X of 1862), while it was in force (but since 
repealed), is still an oflence and mav be tried 
under that Aot. The mere repeal of a Repealing 
Aot or the repealing portion of a Repealing Act 
docs not by itself, revive the original Aot or the 
repealed portion thereof. HIGH COURT PRO¬ 
CEEDINGS. 30 th JULY, 1872, No. 1368,1 Weir 
781 = 7 H H.C. App. 8. 

(14) —9. 6—S« ACT XVII OF 1862, 2 0. 225. 

(15) —See ACT XVII OF 1862, ss. 1. 2, 4, 

1 A. 599. 

(16) —See ACT VIII OP 1871, s. 80. 18 W.R. 
Cr. 3. 

Aot YllI of 1868 (Repealing Aot. 1868). 

[REP., ACT XIV OF 1870]. 

See ACT XVII OF 1862, 2 C. 225. F. B. 

Aot IX of 1868 (Taxiag Profesilous and 
Trades). 

CREP., Act IX OP 1869]. 

See ACT IX OP 1869. 

(1)—S«. 13 and 17— Dismissing complaint 
owing to want of evidence that accused's names 
were includedin list—Procedure.—A Magistrate 
was held to have acted rightly in dismissing a 
complaint under e. 17 of the Act, because there 
was DO evidence that the names of the accused 
were included in the list mentioned in s. 13. 
In prosecutions under this Aot, a Magistrate 
must proceed in the manner laid down in Cb. 
XV of the Code of Oriminal Procedure (1861), 
and most require proof of all the facts which 
go to constitute the offenoe. QUEEN v. 
XhBTTAR NATH GH08E, 11 W.B. Or. 56. 

(21—S. 17— Fine, amount and remission o/— 
License— Service of notice,—'A Magistrate ie 
hound, under the above section, to impose on 
«Tecy oflender, on conviction for not taking out 
a lioense, after notioe served on him, a fine 


I.— Imperial Mefs—continued. 

Act IX of 1868 (Taxing Professions and 
Trades)—routiiK/eJ. 

equal to twice the sum mentioned in the notice 
and o.innoi remit any portion ol the fine. Tho 
service under the Act inu.^t be personal, wherever 
personal service i-^ praciicablc. QUEEN v. 
RAMGOlUND Chuckkui;utty, 2 B.L.R. 
App. 40 = 11 W.R. Cr. 13. 

(3) —S. 11 —Jurisdiction of Collector tehire 
ju'.nalty Ifvied.—11 it is sougbt to recover tho 
penalty de.scribed by s. 17 of Act IX of 1B68 
from anv person who omits to take out a certifi¬ 
cate. the Collector, who issued the notice, .should 
prefer a complaint before a Magistrate, but 
should not prefer the complaint before himself 
in bis capacity as a Magistrate. HIGH COURT 
PROCEEDINGS, 26TH JULY, 1859. 4 M.H C. 
App. 61. 

( 4 ) _S. 17 —Sec Tax. 2 B.L.R. Ap. 40 = 11 
W K.Cc. 13. 

(5) —8. 17—See No. 1, supra. 

Act XIY of 1868 (CoDtagiouB Diseases). 

[Rep., act IX OF 1888.] 

(X)_Common prosfifJtfe registered under the 
Contagious Diseases Acl—Jiight to have name 
removed from the register on desire to discontinue 
business.—Every woman registered as a common 
prostitute under the Contagious Diseases Aot 
has an absolute right to have her name removed 
“ from tbs book,” if she is desirous of ceasing to 
carry on such business ; and any rule or portion 
of a rule, purporting to be made under the Aot, 
which raises any obstacle to tbe exercise of such 
right is ttlfra wires. EMPRESS v. NiST.aB 
RAUR, 6C. 163 = 7 C.L.R 197. 

(• 2 )— S. 11— Prosecution of prostitute for «on- 
atiendance for examination— Plea of application 
for removal of name from register,—A woman 
prosecuted uoder s. 11 of the Act is not precluded 
from pleading that she has ceased to carry on 
the business of a common prostitute and that 
she has taken the proper steps to have bet name 
removed from the register. EMPRESS v. 
NiSTAR RauR. 8 C. 163 = 7 C.L R. 197. (3 B. 
L.R.A. Cr. 70. Appr.) 

( 3 ) — s, 11—No appeal. —There ie no appeal 
from a conviction uuder the above section for a 
registered prostitute neglecting to appear for 
examination. QUEEN v. BOYDONATH MOO- 
KERJBE, 17 W.R. Cr. 11. 

(4) —Ss. llond 21— Registration of prostitutes 
when fo be made.—Under this Aot, the police 
ace not empowered to put a woman on the 
register of "common prostitutes” against her 
will. The penalty prescribed by s. 11, for dis¬ 
obedience of any of its rules is for a " woman 
who voluntarily registers herself as a common 
prostitute.” Tbe mere possession of a registra¬ 
tion ticket, under the Aot, does not necessarily 
make the bolder of it a registered public pro¬ 
stitute under it. or tbs rules framed by the 
Government under tbs Aot. The registMtion 
must be voluntary, and the mere fact that a 
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/.- Imperial Acts —conLinucd. 

Act XIV of 1868 (Cootagious Otteasee)—c/d. 

wom;\n appciirs in aoswer to a summoDs issued 
by the police, and answers questioos put to her, 
is not sufTii'icnt to bring her within the Act. 
QUREN V. SUKHTUONEE RaUU. 12W.R.Cr. 
55 = 3 B L.R. A.Cr. 70. 

(5}-Ss. Hand 21-See PltOSTITUTION, 3 
B L.U. A. Cr. 70= 12 W R. Cr. 55. 

(6)—S. 21—Sec Nos. 4, 5, supra. 

Act IV ol 1669 (Divorce). 


/ —Imperial Acts —continued. 

Act IX of 1869 Ilocorae-Tax . 

[Rep., Act XVI of 1870]. 

{\)~lnco)m-Tax Act IX of 1869 and XXIlf 
of 18G9—Gotero/ Clauses Act. I of 1868. s, 5 
—Imprisonment in default of /tree.—The In¬ 
come Tax Act being one paesed alter Act I of 
19G9, s 5 of the latter authorizes the iofliotioD 
of imprisoomerit in default of payment of fine 
for not paying the additional tax imposed on a 
person by the Income Tax Act. Reg v. San- 
GAPA 6m Bashiapa, 7 B.H C.Cr. 76. 


[Ref in pt.. act VII of 1870 ; Rep. inpt 

ACT XIT OF 1873 ; REP. IN PT. (IN I’UNJAD) 
ACT XVIII or l‘-84: RF.p IN PT . (IN THF 

Centr.ae Provinces and the District oi 
SA.MH.AEPUR). act IV of 1901, s. 8. Am. (i> 
Lower purm m. act .\l of i889. s. 97iiii'i> 
HY Act VI of 19001. AND ACT VI OF 1900 

s. 47. Declared in force—in the Son 

TH.L PaUGAN.AS, RR(i. Ill OF 1972. S. 3. .AS 
AMENDED PY Reo. Ill OF 1899, S. 3 ; IN THE 
Anoul District, Reo. I of 1894, s. .9 ; in 
THE ARAKAN HILL DISTRICT (K.VCBPT SC 
MUCH OF SS. 47 AND 49 AS RELATES TO 
STAMP.S), Reo. IX of 1874. S. 3; IN UPPER 

Burma (e.vcept the Shan states), act 
XIII OF 18':)8, s. 4 ; In British B.aluchis- 
TAN. Reg. I OF 1890. s. 3 ] 

(1) —S. 14—See adultery, 3 C. 688. 

(2) —S. 17—Decree nisi by District Judge for 
dissolution of marriago-Direciion to deliver up 
child to husband — Removal of child from 
husband's custody before confirmation of decree 
by High Court, if oOence— See PENAL CODE 
8. 363 18 C.W.N. 484 = l5Cr. L.J. 72 = 22 Ind.' 
Cas. 424 = 41 C. 714. 

Act YIII of 1865 (Code of Criminal Procedure 
Aroendmenti. ‘-cuurc 

[Rep., Act X of 1872], 

See Code OF Criminal Procedure. 

O 

^(l^a)-See BEn. Act XXI OP 1856, 17 W.R. 

(2) See Appeal—Cases where appeal 

DOES not lie, 6 B.H.O. Cr. 64. 

W 237. 16 

(5) -Sce Magistrate. Jurisdiction op 
-miscellaneous. 8 B.H.O.Cr. 39 P B 

(6) -8s. 203. 209. 211-aee CONPESSION- 
GenERAL. 8 B.H.C Cr. 103. 

^7)—S. 209—5ee No, 6, supra. 

(8) S-211 See No. 6, supra. 

SIGNS COURT,^30 


(2) —Ss. 3, 95— NoK-papmenl^JurisdiclioK 
~MaoiUtn(8.—\JudeT ss. 3 and 25 of the la- 

, comc-T<4r Act, a subordinate Slagistrate of tbo 
I secG})d class has no jurisdiction to convict a 
I person for non payment of the income-taxi 

I REG V. Taper Poonja, Rat. Un, Cr.C. 37* 

(3) —S. 19— False statement — Penal Coder 
' s. 193.—Tbo acr^used, who was assessed with an 
j income-tax of Us. S00-0 0» objected to the tax 

on tbo ground that the tax which he paid for 
the previous years was only Rs, 225, that there 
was no increase in the income io the year in 
i question. When asked to produce evidence in 
support of bis statemoQt, he withdrew hie 
objoctioQ. Hia booki). wbon examined, showed 
that tbo accused had lent between Ra, 5,000 aud 
I Rs. f» 000 to various villagers, but there was 
nothing to show the r-^to of interest. Held, that 
, as the accused had failed to prove his allegation 
that his income was not more than Rs. 226, and 
that as hrs books showed that he bad lent a 
Urge sum for interest, the usual rate ranging 
between 12 and 24 per cent, the accused was 
rigbAily convicted under s. 193, RaMPEBSHAD 
V. CROWN, 7P.R. 1870, Cr. 

(4) —S. 19—Poui’r of Trt7istfd(ir to hear peti' 
lion under s, 19--False statements in thatpeii^^ 
tion^—Beld, that a Tabsildat was not an officer 
empowered to receive a petition under s- 19 of 
Act IX of 1869, and, therefore, a person mskiog 
a false statement in such a petition cannot be 
convicted of perjury. In re MOONBAPPA 
OODUN. 5 M.H.C. 32S. 

(5) —Ss. 24, 25—Conviction under the section 
—Appeal -Du(7j of appellate Court —Although 
there are grounds for holding that the Legis* 
lature intended that convictions under ss 24 and 
25, Act IX of 1869, should be summarily dis¬ 
posed of by the I^Iagistrate, tho right of appeal 
conferred by tho Grim. Pro. Code is not taken 
from persons convicted under the Income-Tax 
Act. It is not competent to judge, on appa^^ 
from acoDVictioQ under ss, 24 and 25 of Act IX 
of 1869, to reverse the oonviotion merely he* 
cause he regards it as one of hardship, not has 
he to determine whether or not the failure to 
pay the tax was in pursuance of an intention 
to avoid payment. Where the tax payer fails 
to pay the amount within the time specified by 
the notice, he is guilty of an offence within the 
terms of s. 26 of Act IX of 1869. and subsequent 
payment would not take the case out of the 
provmon of s. 26. QUEEN v. CEBIT RAM, 

A 118 » 
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J.—Imperial Acts—contivaedi. 

lot IX of 1369 llucome-Tax) - c<j7iclud€d. 

(fi)—s. 25 —Imprisotiment i?i defnult of pay¬ 
ment of Ane—Competency of Magistrate to 
award.—k Magistrate has do power under tbo 
above section to sentence to imprisoumont in 
default of tbo payment of fine imposed for not 
paying the income-tax. QUEHS v. NODIA 
CHAND KOONDOO, 14 W.R.Cr. 70 [7*.. 22 W. 

R. Cr. 51; 19 A. 462.] 

( 7 )—5, 25—Aopeal against fine to Sessions 

—No appeal lies to a Sessions Judge from 
the order of a Magistrate fining a defaulter 
under s. 25 of the Act. QUEEN v. MUDHOO ^ 
DUTT, 14 W.R, Cr. 71. \ 

{&)—S. 25—S«e Nos. 2. 6. supra, \ 

(9) —Ss. 25, 27 —ProsecHiton under s. 25— 
Collsclor's duly to institute prosecution.—The 
provisions of s. 27 seem to imply that the 
Collector ought in each case to exercise bis 
discretion as to whether a prosecutioo should 
be instituted. The mere sending of the Tabsil- 
dar’s report, oontiining an expression of the 
Collector’s general desire to prosecute default¬ 
ers. cannot bo held to tantamount to the 
institution of a prosecution at tlio instance of 
the Collector. QUEEN v, ChbiT RAM, 2 N. 
W.P. 113. 

(10)—S. 27—Sre No. 9, supra- 

Act XV of 1369 (PrisonerB’ Testimony). 

[REP., ACT III OF 1000.] 

{ 1 )—Applicabili(y of Act—Evidence Act, s. 118 
—Convicfioii for f/je/i—Subsequent trial of wit¬ 
nesses for receiving stolen properly—Evidence 
of person convicted of <7ie/£.—Two sonars A and 
B were convicted of theft and duly sentenced. 

R and G, who had given evidence as witnesses 
against them, were afterwards prosecuted 
under s- 411. I.PC., in connection with 
the same property, and convicted on the evi¬ 
dence of A and B. Held (1) that the Pri¬ 
soners' Testimony Act had no bearing on the 
point for decision and the two coovids wore 
competent and compellable witnesses, there 
being no exclusion of them, not privilege given 
them by law ; (2) that, in the absence of any 
pardon or suggestion by any judicial authority 
of pardon, R and G had no privilege against 
proeeoutioD or against the evidence of any ad- 
misBible witness being vised against them. 
Even if, as witnesses against A and B, they 
made full oonfoseions of crime as being dis- 
boneut receivers, they would have no privilege, 
which can only be conferred by a special enact¬ 
ment of the legislature as in the case of oon- 
fossing Mamlatdara by Act XIV of 1989. 
Queen EupassB v. ramaohandra sawai- 
BAU, Rat. Un. Cr. 0. 776 = Cr. Rg. 41 of 1899. 

(2)—See Small Cause Coubt, Mopossil, 
6 B.L.R. 216 = 13 W.R. 278. 

ii)— 8 . d—Convict—Attendance as accused.— 
A Magistrate can, under e. 3 of Act XV of 1869, 
proonre the attendance of a convict as an 
aooased person without the intervention of the 

10 


I.—Imperial /Icfs-contiuucd. 

Act XV of f869 iPrisoncrs' Testimony)—cW 

High Court. If ihc convict is iu ii j nl ii. i» 
District other tb lu that in whi 'b bo is ro.juir. d. 
tbe procedure ti bo ;i'l'''ii>ed undf'r s. A of 
tbo Act. NA.SICU I'lSI’. M\aisru.-,TE’B 
Letter No. 26rJ, Rat. Un Cr. C. 66. 

(3-fl)—Ss 3. 4, 7—t ufi.icd i'l jnil 
icithin Ili'ih Court's OrdiH-if I Oiigintl i'iv-J 
Jurisdiction .— Pvic-’r to l>il:c Hi >ii ul o answer 
charges. —No Court sub-irJtn ■•■o ibo High 
Court has power to t.vke aw.i,. n prr'-'.n. r, o-'u- 
fined in a jiil witbiii the looil mun' if its 
Ordinary Origiii il Civil Jun-lo .m -w.-r 
a criminal charge- In re LlNG.iM LAK.SUM.lJI 
P.^NDIT, 1 Weir 866. 

( 4 ) —S. i—Sre No. 4. supra. 

(5) —S. 7—See No. 4, sup u. 

(6) _Ss. 15. 16—Pn'ono*' Tcs'imony Act, 

XV 0 / 1869, ss. 15 and AV cl Ub'J. 

s. 16—Str/Mflfure of jailer—Juiii id notice.— 
The Court will take judicial ft 'h'aif*- 

uatuco of the jailer under , XVr>l)S(.0, 

Fri'-oiiers' Testimony .\ci. 'i'AMOR SINGH v. 
KaLIUAS ROY, 4 B L.R 0 C 51 

(7) —S. 16—See N >. 6, suya. 

Act XVIIl of 1869 (General Stamps). 

[RRl*., ACT 1 OF 1‘579.^ 

.See ACT I OP 1879. 

See ACT 11 OF 1839. 

( 1 ) —InfeiUion to evade du/?/, —Omitting to 
stamp an instrument is u- pu .i-liabl•• inidor 
tbe Stamp Act, if ibtjre is no mci'n-i m to i-v^.de 
payment of thn proper dui;.. W'h’u a Court, 
before which an unstamped ui-onuii-iit is pro¬ 
duced, decides tbe f|U 08 !ii □ of iii'c-inioti to evade 
payment, that decision is final If iho deci¬ 
sion is against the party, the C- lli c u>t i- bound 
to prosecute, and in sucb pros cut oii lue qutii- 
tion caun-ot be again considered. A'd iho uibt- 
ot who acknowledges a debt ui In.' crediiot’a 
book is liable, in such cases, lo be pres- ciuid as 
a principal and tbo other pir.v a- an obEltc*. 
CROWN V. PHEMSINGH, 23 P.R. Il7d, Cr, 

(2) —See PENAL CODE. ss. 21 <91. 161, Rat, 
Un. Cr. C. 3G = Cr. Rg. 26-7-lb70. 

( 3 ) -S. 3—Sn/rieso/loans in account bnokt. 

_-Eplrieg of loans in account bo»ks cannot be 

treated as bonds within the in- * n ng of ol. 6, 
8 3 of Act XVIlIoI 1869. QUtJEN v. BULDEO, 
2 N.W.P. 433. 

( 4 ) _Ss, 20 and 29— Scope of the 8‘ction — In¬ 

tention to evade payment — Liability if donee 
under insufticienily stamped doiuwitnf.—B. 20 
of Act XVIH of 1869 has rofbronco only lo civil 
Court, and its provisions are purely fiscal and 
inapplicable to a criminal prosecution. Intea- 
(ion to evade payment ie notan essential in¬ 
gredient in tbe ofienocB described by s. 29 ol 
Act XVIII of 1869. A donee under an iosuffi- 
oiently stamped deed of gift is not liable to 













2-27 


THE ALL INDIA DIGEST. 


228 


1 .-^Imperial /4crs—coutiuued. 
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Act XYIII of 1869 iGencrai Stamps) — conld. 

puoishmeut under s. 29 of the Act. HIGH 
Court f’ROCEUDiNfJs. 28 th Novcajuer, 
1870. 6MH.C. App 3 = 1 Weir 900. 

(.71 — Ss. 24, 29 and 41— Pyrcciurr. —That 
which the Magistrate ha-; to adjudicate upon, 
on a pio?cciicioa c.;)iniug before bun uuder 
s. 24 of the Svimp Act, is whether an ofT.-uce 
.afi.siust the Act ha< been commiiicd. and 
whether the prosecution h.is leen brought be¬ 
fore him by the propor officer. Anv person who 
makes himself liaolo by couimiiting an oQenco 
withiu the terms of s. 29 and the fjllowioR i-ec- 
tioDs, and who is prosecuted by the Collector 
or other oflicer duly empowered, maybe con¬ 
victed by the Magistrate under s. 41. If an 
instrument called a promissory uotc or other 
document of that kiud, and a.s such iiible to 
the duty imposed by the Act, is not duly 
stamped, the person subject to penalty is the 
porson who maUe.s it. aud not the person iu 
whose favour it is made. The Magistrate of 
the District should not himself try a case in 
which ho instituted the prosecution as Collec¬ 
tor. QuEFN V. Nadi Chand poddar, 24 W. 
R. Cr. 1. (F., 3 C. 622 ; /?,, 20 A. 440.] 

(6J—'S. 29 - Accepter of Jinsiamped receipt. — 
The maker of an unstimpod receipt is punish¬ 
able, but not the acceptor unless it can be ehown I 
that bo abetted the making of the receipt. ( 
SH.'v.MRHu Singh v. Raoiiub.ar. s. c. 33 I 
Oudh. 


I Act XVllI of 1869 (General stamps) -conefd. 

I F^leader or some person other than a Magistrate 
toc'jn.duct the pr.isecution under a. 43 of the 
• Siamp Act. Empress v. Gangadhub 
I BIIUX.IO, 3 C. 622 = 2 C L R. 179, (24 W.R. 
Cr. I, I'\). [F., 9 C.P.L.R. Cr. 26.] 

(10) —S. 43— Ojjence against the Stamp Act — 

As the Stamp Acts of 1869 and 
I IS79 recognise theCollector as primarily respon- 
j sible for the institution of prosecutions for 
ofieoces against them, he should not himself 
try, in bis capacity as a Magistrate, ii person 
charged with an offence under that Act. Em* 

I PRESS OF India v. Deoki N.\ndan Lal. 2 A. 
806. C^.. L.B.R. (1872-1892) 400.] 

(11) —S. 44—See No. 5, supra, 

(12) —3. 48—Sale of Court.fee stamps with¬ 
out a license—See ACT I OF 1879, s. G8. 4 A. 
21G, F.B. 

Act XXII of 1869 (Garo Hills). 

[REP.. ACT XIV OF 1874.] 

S. 9—See LEGISLATURE, POWERS OF. 3 0. 
63. P,B. = 1 C.L.R. 161, 4 C. 172, P.C.=5I.A. 
178 = 3 C.L.R 197. 

Act XXIII of 1869 (Income-tax). 

CREP.. ACT XVI OF 1870.) 

See ACT IX OF 1869. 7 B.H C. Cr. 76. 


(7)—S. 29—4rf. 38 ( = /lrf. 31 of Act of 1899) 
—Intention to evades. 29.—Where, out of lands 
bought by a certain person under a sale deed, 
he tranafecred to the vendors some portions, 
getting, in lieu of such portions, certain other 
lands of the vendors and executed an instru¬ 
ment reciting the said transfer on a stamp paper 
of 8 annas, it was held that such document was 
ao instrument of exchange chargeable under 
this attioU. For the purpose of ascertaining 
whether any aud what peualty should be im¬ 
pound, a Magistrate is bound to consider tho 
question whether a person, prosecuted under 
this section, had any intention to defraud the 
Government by evading payment of stamp 

duty. Empress V. Dwarkanathchowdhry 

2 C. 399, F.B.. [D., 12 M. 23l.] 


(8) —S. 29—JnfenfioH to evade payment —Lin 

biltty of donee under an insufficiently stampc, 
docuTuenf.—Intention to evade payment is no 
an essential ingredient to tho oSencea describei 
by e. 29 of Act XVIII of 1869. A donee unde 
insufficiently stamped deed of gift is not liabl. 
to punishment under s. 29. HIGH Couri 
PUOCEEDING.S, 28TH NOVEMBER 1870 Nn 
■2153, 1 Weir 900 = 6 M.H C. App 5 . ’ " 

(8-a)—S. 29-&C Nos. 4. 5. supra. 

(9) —S. 43—Cowpcfency of prcseculinq Uaqis 
trale to try offenders — Procedure.~/i Magis 

trace, authorised by the Collector of a distfiol 
to prosecute offenders against the Stamp law i« 
not oompetent to try them for the same offon^; 
The Collector should employ the Government 


Act VII of 1870 (Court Fees). 

[Rep., in pt,. act xiv of 1870: Rep. in 
PT.. ACT Vfli OF 1871: Rep. in pt,. act 
XIU OF 1B89; REP. IN PT.. ACT VIII OF 1890; 
Rep. in pt., (in Punjab), act XVII of 
1887 ; Rep. in pt. and am. act XX OP 
1870; ACT VI OF 1889, S. 18; ACT XII OP 
1891 ; S. 16, SCH. II. ART 15, REP., SCH. I. 
ART. 1. SCH. II. ART. 9. AM., SCH. If. ART. 
11, REP. IN J*T.. ACTV of 19081 AM.. ACT 
XV OF 1872. S. 2 ; A.M., ACT XHI OF 1875, S. 6 
AM.. Act VII OF 1839. S. 13 ; AM.. ACT XI OF 
1899, SS. 2. 3 : .AM.. ACT X OF 1901 1 S- 7 (Xl) 
AM.. ACT VI OK 1905; AM. {IN PUNJAB' ACT 
XVIU OF 1834, .S. 71 (AS AMENDED BY ACT 
XXV OF 1899. S. G, AND BY ACT IX OF 1900); 
A.M. (IN Lower Burma)—act XI of 1889. 
S. 84, AND AOT VI OP 1900. S. 47; AM. (IN 
UPPER BURMA), Reg. 1 OF 1896. S. 36 (PAR¬ 
TIALLY REP. BY Reg, V OF 1903, S. 4); AM., 
IN Bengal (except the Samb.^lpur Dis¬ 
trict) AND Eastern Bengal, Ben. act 

III OF 1898. SS. 7. (106 (3) ). DECLARED IN 
FORCE IN THE SONTHAL PARGANAS, BEG. 
Ill OP J872. S. 3, AS AMENDED -HY RBO. IH 
OF 1899, S. 3; IN THE ANGUL SUB- DIVISION, 
Reg. I OF 1894, s. 3; in Upper Burma 
(EXCEPT THE SHAN STATES). ACT XIII OF 
1898, s. 4 ; IN British Baluchistan, Reg. 

I OP 1890, 8. 3.] 

(1) 8.18 (16)—See Cognisable offence. 
Rat. Un, Cr. 0. 70. 

(l*a)-S. 18—See No. 88. infra, 
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Act YU of 1870 (Court Fees)—continued. 

(2)—S, 19 (tuii)—Petition by accused in his 
defence ^Charge of Court fee —SiMnnioHS case. 
“Clause (ivii) of s. 19 of the Court Eeos Act 
exempts from tbe charge of a foe a “ petition ” 
by a prisoner, or other person in duress or 
under restraint of any Court ** or its oQiccrs/* 
but otherwise a petition from an accused person 
in his defence, at least in summons cases, 
appears to be liable to the payment of a Court- 

fee. Queen-Empress v. Karimpudein, U. 
B. R. 1692-1896. Vol. I. 9. 

(3) —S. 19—See SURETY BOND, Rat. Un. 
Cr. C. 12G, 

(4) —Ss. 19 and Z\—Court fees on complaint 
by Municipal Officers.—S. 31 of the Court Fees 
Act must be read with s. 19. No process fee is 
leviable under s. 19 on oomplaints made by 
Municipal officers, and the accused are not 
liable to refund what was illegally levied from 
the oomplainants as such fees. QUEBN-EMP- 
RESSv. KHAJABHOY, 16 M.423«l Weir. 723. 

(6) —8. 20, cl. 2—See MAINTENANCE, 16 M. 
234 s 2 Weir 2S2. 

(6) S. 31—Ss. 22, 20, Act I of 2871—Penal 
Code, 8.186— Nasir delegating the authority to 
execute a warrant to peon—Obstruction — Civ. 
Pro. Code, s. 251.—Under the Uw and practice 
obtaining in tbe molussil, a Nazir has authority 
to execute processes addressed to him through bis 
deputies and subordinates. He is not debarred 
from delegating the authority to execute a war* 
rant of attachment to a peon. Tbe endorsemont 
of tbe peon's name on the back of tbe warrant is 
sufficient prma/acts evidence of the delegation, 
although tbe authority might well be conferred 
in more cleat and explicit terms. A person 
obstructing the exooution of attachment by 
such peon will be guilty of au nQeoce under 
B. 186 of the Penal Code. The Court Fees Act 
distinctly contemplates that tbe peonsaro to be 
employed, not only for tbeHeiviceof summonses, 
nottces or orders, but for tbe execution of other 
proceSRes, such as warrants of arrest of attach* 
ment and distress, Tbe number of tbe peons 
to bo employed for tbe service and execution of 
processes in each district is, by s. 22, Court 
Fees Act, fixed by the District Judge and tbe 
remuneration is, by s. 20, settled by tbe High 
Court. The words '* to be executed in s. 251 
of tbe Giv. Fro. Code (1882), would seem to 
imply that it was not intended that tbe proper 
officer " should himself execute all warrants sent 
to him* There is nothing in the Code which 
indicates in any way that warrants of arrests, or 
of attachment or for distress and sale are to be 
executed by tbe proper officer'' in any manner 
difierent from tbe service of summonses. 
Dharam OHAND LAL y. QUBBN^EMPRESS, 22 
C. 896. [F., 22 O. 759; D., 40 O. 849 = 17 O.W. 
N. 941 = 19 Ind. Cas. 706 = 14 Cr.L.J. 274.] 

(7)—S. 81—Caffle Trespass Act (I of 1871), 
s. 22—Award of compentation and costs of the 
prosaetifion.-The words in 6, 22 of Act I of 1871, 
** oompensation tor the lose caused by seixure 
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Act YI! of 1870 (Court Fees)— continued. 

! and detention do not necessarily refer only to 
I Fuch Fpeciat damn^o as is sustained by tho 
' seizure and detention prior to tho release of tho 
cattle, but also includo all t xponscs necessarily 
incurred by reason of '^eizuro and doten- 

tioD. though it may bo after such release. The 
lacguagc is wide enough to include tho Court 
and process foes necessarily paid on account of 
tbe refusal to make compensation cr refund the 
fine paid Wbere a ^[aRistrate. on convicting 
two persons under s 22, Cattle Trespass Act, 
directed the accused to pay not only the sum 
which the complainant hkd paid to precure tho 
release of bis cattle, but also tho Court and pro¬ 
cess fees paid by tbe compKiinaut in prosecut¬ 
ing the case under s. 31. Court Fees Act, held 
that the order for costs could net be made under 
s. 31. Court Fees Act, but was valid under 
6. 22, Cattle Trespass Ac», SHaIK HUSSaIN 
V, SAN.IIVI 7 M. 349*=^! Weip 118. [i?., 22 C. 

139 (142), 11 C.P.L.R. 10 (11), Cr.; L.R,R. 
187-2-1892, 515 (516). J 

Scope of the section.—S. 31 of tbe 
Act is applicable to cases in which an offence 
^ other than tbe cue, for which police officere 
muy arrest without warrant, is the subject of 
compUiut. SHAIK Hussain v. Sanjivi. 7 M, 
34S = 1 Weir 713. 

(9) —S. 31— Applicability of the section to 
criminal trespass undfr $■ 447. Penal Code.— 
Criminal trespass under s. 447, Penal Code, is 
an ofience for which tbe arrest may be made 
witbotit warrant, and, tberoforc, e. 31, Act VII 
of 1B70, does not apply. In re ALAOA PiLLAI, 
1 Weir 721. 

(10) —5. 31— Magistrate bound to award com¬ 
plainant the cost of the fee paid on the complaint 
— Crini. Pro. Code (1682), s. 545,— Under s. 31, 
Court Fees Act. a Magistrate is bound to award 
to a complainant tbe cost of tbe fee paid on tbe 
complaint and tbe fees paid for the process¬ 
es, and to direct the accused to pay tbe amount 
in addition to tbe fine, He can recover tbe 
amount as if it were a fine, but has no authority 
to order imprisonment in default. If, in addi¬ 
tion to these costs, he wishes to award compen- 
satioD to tbe complainant, bo can only do so by 
awarding it out of tbe fine imposed. QUEBN- 
BMPRESS v.NGA Tun, L.B.R. 1872 1892, 895. 

( 11 ) —s. 31—Conrf fee and the process fee (o 
be paid in addition to fine imposed,—Crim, 
Pro. Code (1898), s. 545 —Under r, 31 of tbe 
Act, the payment of tbe Court fees on tbe com* 
plaint and of tbe process fees incurred by the 
complainant should be made in addition to the 

^ fine imposed and not ouf of the fine imposed on 
tbe accused. The other Costs of tbe prosecution 
incurred by the complainant may, under 6^ 645, 
Crim. Pro. Code, be ordered to be paid out o/tfae 
floe. Crown y. Po Heaw, 1 L.B.R. 209. 

I (L.B.R. 1872-1892, 696, F.) 

' (12)—ff. 31—CHm. Pro. Code. s. 646—Ord^r 

for re-payment of Court and process fees.—In 
oases to which s. 31 of the Court Pees Act 
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t.—Imperial Acts —continued. 

Act YII of 1870 (Court Fees)— conthtued. 


npplics, tbcro ou^ht to be an order for the repay- ' 
ment lo the complainant of the lee paid by him 
in addiiioo to fbo fine. The direction for the 
application of the fine, when realized, to the ' 
purpohss indicated in 9. 545. Grim- Pro. Code. 1 
is a matter of discretion with the Court. Inre I 
PAV.4D.\I PlLLAl, 1 Weir 722. 

(13) —S. 31—Couvied'on for cognisable offence 

— Court-fees of complainant — Crim. Pro. Code 
(1832), s. 545.—Where a person accu.scd of a 
Don-cognizablc offence is convicted of a cogniz¬ 
able offence. the Court cannot legally dire.;t him | 
to pay the expenses incurred by the ooinpUinani i 
under s. 31. Court Fees Act. as that section ' 
applies only to cases where the accu>-'ed has 
been convicted of a non-coguizable offence. The 
oxpeuses so incurred o.an, however, be awarded 
to the complainant as compensation under 
8. 545. Grim. Fro. Code. QUBEN EMI'RESS i 
V. Limba, Rat. Un, Cr. C 397 = Cr. Rg. 56 of ' 
1888. I 

(14) — S. Court-fee on power of attorney— ! 

Subsistence allownncs and travclliiiff ezvenses of 1 
■u>itne.ises—Accused not liable to be charged — 
Magistrate cannot award costs — Cnm. Pro. 
Code (1898), s. 545.—Anaccu^cd convicted under 
s. 35i, l.P.C., and sentenced to pay a fine cannot 
he ordered lo pay tbo costs of the prosecution. 

If the Migistrato desires to make the accused 
pay for the expenses for the prosecution, be 
should impose a sufficient fine out of which 
compensation can bo awirdod under s. 645, 
Grim. Pro. Code. Neither the amount of 
Court-fee on a power of attorney, nor tbo sub¬ 
sistence allowances and travelling expenses of 
witnesses could be charged to the accused. Tho 
former is not allowable under s, .31 of the Court 1 
Pees Act, and there is no authority for charging I 
tbo latter. QUBEN EMPRESS v. NGA LU ' 
Gale, U.B.R. 1892 1896, Yol. I, 7. 

(15) —.8. 31—Complaint of cognizable offence— 

Ol der for cosfs.—Where a complaint is made of 
a cognizable offence, a Sl.agistrate is not compe¬ 
tent to direct tho accused, on conviction, to pay 
the amount expended by the complainant on 
Court fees. NEEL.A Kant.AM v Vbnkata- 
SUBRAMANYAM, 1 Wclr 721. 


(16)—S. 3l— Order ^or repayment of fees - 
8. 31 permits the Magistrate to order ropay 
meat of fees in iiOD'Cogaiziblo cases "ii 
addition to tbo penalty imposed ” Therefore : 
Magistrate should not order the ropayment'o 
fees out of the fine realized. In re Kesav; 
MUDALI, 1 Weir 723. 


31—Grim. Pro. Code (1899), s. 545 
—Order for costs of Ihecomplainanl.—The duty 
of a Magistrate to order payment of Court and 
process fees under a. 31 of the Court Pees Aot is 
imperative ; whereas under s. 545 of the Code 
of Criminal Procedure, ho has a discretion to 
award the expenses of the prosecution or to 
refuse to do so. It follows that s. 645 of the 
Cnm. Pro. Code must be taken to exclude those 
expenses m regard which the Court has no 


discretioD A Magntrate, oq convicting a 
person nnd '^enteoeing him to pay a Soe, 
ordered the accused to pay the complainant’s 
costs ol tbo pro.^ecution. The Magistrate issued 
a warrant for tho collection of a sum of Rs. 2*4, 
Court at)<] process fees paid to the complamant, 
and Rs, 10 p.iid to a rnodical officer for a 
certidcate i)Dd tor giving evidence in the case, 
from tho accused. Held, that the order of the 
Magistrate, as regards the Court and process 
fees, was properly made under s. 31 of the 
Court Fees Acf, but that the order as to Rs. 10 
was unsustainable, for, although the medical 
officer's fees were expenses properly incurred in 
tho prosecution, they could only be awarded to 
the complainant out of the fine levied from 
the accused and could not be levied from the 
accused in addition tj the fine. QUBBN- 
Empress V. YamANa RAO, 2t M. 305«2 
Weir 722^1 Weir 723. 

—S. 31*^ Order to patj fine U7ider section 
— When payable to comolainanc under s.144, 
Crim. Pro. Code of 1961 (s. 515 of 1896).—A 
fee, which a Court may order to be repaid to a 
complainant under s. 31, Court Fees Act, is an 
integral part of the i?©nteDce and must be 
treated as a Sne imposed by the Court under 
s. 144, Crim* Pro, Code, 18G1 ; and such fines 
must be in deposit pcodiog au appeal, where en 
appeal lies. HIGH COURT PROCEEDINGS, 
20 th July 1870. 5 M H C. App, 29 = 2 Weir 
724. [F.,22 M. 153*1 Weir 724 ;Z>., 26M4 
421*2 Weir 488]* 

(19) ~S. 31— to rcpa\i /res.“An order 
to repay the fees, under s, 31, Court Foes Aot* 
is an inicgtil part of tho sentence* and the fee 
should bo troiied as a fine, imposed by the 
Court. HIGH Court Proceedings, iSTff 
July mo, l Wclr 724*5 M H O. App 28. 

M. 153*1 Weir 721; D., 26 M. 42I»3 
Woir 488.] 

(20) -S. 31—CWm Fro Code ( 1832 ). s. 433, 
cL {b)^Order of appellate Court atoardnv 
further costs, if /Zno.—Where it Magistrate 
convicting tbo accused persons directed, outer 
the fiacs imposed upon them, tho p.aymentof 
Rs. 2 to the compiaiunat as proosss fess, and. 
on appeal, the Dapuly Magistr.ite directed the 
accuaed to pay a further sum in addition to the 
fiuo already imposed on them as being tl** 
expenses iiioucred hy the complainant fo* 
process fees, etc., under s. 31 of the Court Peas 
Aot, 7iefd, that, an order to pay a fee under 
3i 31 being an integral part of the sontenoe, 
such fee should be treated as a fine imposed by 
the Court and the Deputy Magistrate had, 
therefore, enhanced the sontenca which «»* 

illegal. Queen-Empress v. TanqavbIiO 
Chbtty, 22 a. 193 = 1 Weir 72i. (Diss., 36 
M. 421; 29 M. 188 = 3 Cr. L.J. 460.] 

(21) —S. 31— Fees ordered to be repaid 

the section, nature o/.—The fees ordered to " 
repaid under s. 31, Court Pees Aot, arenotfio®* 
within the meaning of s. 413, Otia. Pro. Code. 
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Act YII of 1870 vCourt Fees)—coHiinHffi. 

Nor can they be hold to bo 6nes, in detauU of 
payment of whiob. imprisonment can bo award¬ 
ed under s, 33. Cnm. Tco. Code, lure PaRa 
MONIYAN, 1 Weir 724. ' 

(i'i) —S. 31—Cri»M. Pro. Code (1898). s. 423 — 
CoufictioH of lit'O persons uilh otdcr to pay 
Court and p> ocess fers in eQuaJ ihares to the com- 
vlain-^nt — ocqutlial of one of th<.vi on appeal 
Enhancement of s,nience.-\Vhete two persons 
were sentenced suid were also ordered to pay a 
certain sum lu equal propcrtiou on account of 
Court and process lees and, on appeal, the 
Magistrate altered the conviction in the cise of 
one of them, but confirmed the sentence, and 
quashed the couviction of the other, the whole 
amount ol the Court and process lees being 
ordered to be paid by the person whose convic¬ 
tion was CO..firmed, held, that the action of the 
appellate M«gistrate was legal under s. 423, cl. 
(6j, Crim. Pro. Code, aod u did not amount to 
an enhanccmcniol scnicnce within the moaning 
ol s. 423 (b). Under s. 31, ol. 4 of the Court 
Pees Act, the lees ordered to be repaid under 
the section are to be recovered as if ihsy were 
flues imposed by the Court, but there is no 
warrant for treating the same as part of the 
fine inlposod as a punishment for the ofie^es. 
In re VEMUUI tatSSANNA, 26 M 421 =2 Weir 
488. (5 M.H.C. App. 28 = 22 M. 153, D ). 

(23)—S. 31 —Criru. Pro. Code (I88-2). s. 413 

_ Order direcltng the accused to pap Court-fee, 

ifaUnc.—ku craer under a. 3i of ihe Court 
Fees Act directing an accused person to pay the 
complainant the Court-fee paid on his petition 
is no part of the sentence so as to make it a 
aonlonce of flue withiu the terms of s- 4)3 of the 
Crim. Pro. Code. MaDaN ManDUL v. HARaN 
GHOSE, 20 C. 687 [F.,1 Weir72l:/ppi.. 11 
Ct.LJ. 194 = 4 Ind. Cas. 1130 = 5 M^L.T 223 
= 31 M. 647=9 Cr.L.J. 83; Appr., 29 M. 188 
= 3Cr.L.J. 460.] 


(24)—S. 31—ToJO accused—Order for refund 
•f feta on one on y —Where two persons are 
convicted ol an ofijiice. the Magistrate cannot 
order one only ol the two persons to refund the 
lee paid on the petition of complaint. The 
repayment should be ordered lobe made by 
both jointly. BEG. v. SANKARA, Rat. Un. Cr. 
C 61 = 0p.Bg. 11 1-1872. 

(25)—S. SI—Sessions Court—Order for re¬ 
payment to complainant. —When a case to which 
e. 31 of the Court b'cea Act applies is disposed 
of by a Court ol S^-ssion. such Court and not 
the committing Magistrate is the proper 
authority to order te-payment to theoomplain- 
ant of the fee paid by him for his petition of 
complaint. KBANDESH MAGISTRATE 8 

Letter, No. 19, Rat.Uo.Or.C 49. 

(26)—5. 31—Power of appellate Court <o 
order payment of fees. —The fees onder 8. 31 
should be awarded by the Court of first to- 
Btanoe. But a O urt of appeal cannot make 
such an order. But the High Court, iu tevisioo 


/ —Imperial Acts —continued. 

Act YII of 1870 (Court Fees)—conftmied. 

can make iho order that ought to have been 
made by the Crurt ol the first inslanee. In 
re SRNTHlLvTllli’ATHi.t I^LLAl In re 
Athookuda rociUNDAN, 1 Weir 723. 

(.27)_s. :)1—S<< ACT Xlll OF 1859. s. 2, 6 
Bom li R. 255. Rit. Uii. Cr. C. 531 = Cr. 
Rg. 2 of 1891. 

( 28 ) —See ACT VII OF 1878, ss. 25, G3, Rat. 
Uu. Cr. C G95 = Cr. Rg. 25 of 1894. 

(29) -S^-c ACT Xlll OF 1880, s. G Cr L. 

J. 124 = 4 L.B.R. 12. 

(301-3. 3l -See ACT IX OF I«90, r-.113, 
132 ai-d 133. U.B.R. 1392-1890, Vol. I. SOO. 

(31) —8. 31—See APrELLATR COURT, 31 M. 
547 = 5 M.L.T. 223 = 9 Cr. L.J. 83. 

(3l.a)-S.. 31—Ser COMPLAINT- PROCE¬ 
DURE ON RECEIPT OF COMPLAINT, Rat. Uii. 
Cr c. 79 = Cr. Rg. 27-11-1873. 

(32) —S. 31 —<^oart fees and process fees to be 
paid in addnion tofine—Sec COSTS, L B.B. 
1872 — 1892. 616. 

(33) -S. 31—See CRIM. PRO. CODE, 1893. 
s. 4 23. 29 M. 138=3 Cr. L.J. 460. 

(r.4)—S- 31 —See CRIM. PRO. CODE. 1898, 
3. 545. L.B.R. 1H78—1892. 409. 

(35,_S. 31—Sec MaINTE.-^.ANCE. 11 O-P L. 
R. 14 Cr. 

(361—S. 31-Scc REFUND, Rat. Un. Cr C. 
79 = Cr. Rg. 27-11-1873. 

( 37 )-8. 31—Sec No. 4, supra. 

( 38 ,_Ss. 31, 18 —Complaint ol offence of 
wronoful reatrninl-Order for Court fees vabd- 
tli, 0 /.—6. 31. Court Fees Act. does not apply 
to the ofienco of wrongful restraint, as the 
oflenco is an (.flence in which the police may 
arrest without a warrant, nolwithstanding the 
fa-’t that 8. 18 makes specific meouon of that 
offence. NaGIREDOI v CHENNAMMA. 1 Welt 

721. 


(QOi_s. 31 and sell. II. iJo- !■ cl. (5) 

Complaint of (eieure of cattle—Act HI 
. 14 :- A complaint of illegal seizure aod deten¬ 
tion ol cattle such as is referred to in s. 14 M 
Act HI of 1857 is not an offence referred to m 
8 31 and seb II. No. 1, cl. (6) of the Court 
Fees Act. The complaint does not «quire a 
stamp, as the words “ plain paper in the 
section are not repealed bv the Court Fees Act. 

REG. V. RAVJI NARU, 8 B.H.C. Cr. 22. 

t 39 .a)—8. 31, sob. IT, art. 1 (5) See 
Maintenance, Rat. Un. Cr. C. 488= Or. Rg. 
66 of 18b9. 

(40)—S. Si—Stamp Act II of 1899, s. 69— 
Sale by thief of stolen 

“sells or cffetB to sell” in s. 69 of Act II of 189»t 
and 8. 34 of Aot VHol 1870, include the case oi 

a thief, who exchanges a stolen 

sum ol money, although such person cannot 
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/, Imperial /Ic/s—coDtinued. 

ActVII of 1670 (Court Fees)— concluded. 

give^lPKil title Id reg4rd to tbe si^mp stolen 
by him QUKKN-EMPRBSS v. VIRAS.UVMI. 
21 M, 319=1 Weir 725. 

(41)—S. 34— SlajiiK) given on promise Hint 

another of equnl value would be returned _ 

Tran%nct\on,wkelh(r amounts to sale.~A mukh- 
toftr, not having any use for a Cogrt-fee stamp 
of eight annas, which he hid purchased for a 
cneut, traosfcrrdd it to siootber clieot who pro- 
misod to return him another Court-fee stamp of 
the same value. Held, that the roathtear bad 
not sold a stamp wiihio the meaning of s. 34 of 
the Court Fees Act and could not tie convicted 
under that section. Kedar Nath BHAH\ v 

Emperor. 30 C. 921 = 7 c.W.N. 704. 

(41-a)~5. 34-^cf XVIII of )8C9 (General 
V lo/ 1879 (General Stamps). 

Coutt fee stamps without license. 
iDc QAie of Court-fee stamps without a 
liceaso IS oot an oSonee. Empress v. J allu. 

(42}~S. 34^Sale of Court-fee stamps without 
a hooDse—ACT I OK 187D, s. G8, 4 A. 216, 

(43) -Sch. II. art. 1 . cl. {6)-Sec Nos. 39. 
89-a, supra. 

(44) 6’c/». II. art. 10—One vakalathoama 
^/ several persons-Onc case-Fec of eight annas 

fee of eight annas for each mukhUaniama or 
vakalathnnma presented for the conduct of anv 
one case to any of the Courts or oflicers 

rnukhlearnama or 
vakalathnama may be executed by ona person 

conduct of one case, it only requires a fee of 


I I.—Imperial Acts —coutinued. 

^ Act VIII of 1870 (Female Infanticide Preven- 
tiooj—ccnciuded. 

, to the choivkidar regardiog the departure of the 
women of fcbeir families. Queen-EMPRESS v 
Bhupal. 6 A 380 = A.W.N. 1884. 132 

Act XI of 1870 (Indian Weights and Mea¬ 
sures). 

[Rep., act XII of 18?3.] 

|1)-S. -2—^0/ X of 1871, ss. 19. Gd—Selling 
spirituous liquor relail~ Set, meaning o/.~S. 19 
of Act X of 1871 provides that the quanti(y of 
country liquor, which unlicensed vendors may 
sell, should not be more than one "ser." 
Regarding tbe weight of one " ser,” it was held 
that the weight of one ser as given in Act XI of 
1870. .s. 2. vie., a weight of metal in the posses¬ 
sion of the Government of India, which weight 
when weighed in vacuum is equal to the weight 
known in France as the “ FUlogrammedes 
.Archives” was not very intelligible, and the 
contention of tbe OoveromeDt that a ser was 
equivalent to 80 tolas, would not supersede the 
customary weight of a ser weight, which was 
95 tolas. Therefore, when an unlicensed vendor 
was in possession of only 96 toias of country 
liquor, held, that the excess of one tola over the 
local weight is not sufficient to warrant the 
presumpLion of tbe accused’s guilt, EMPRESS 
OF India v. Hait r.\m, 3 A. 404. 

Act XII of 1870 (Native Passenger Ships). 

[Rep., act VIII OF 1876,] 

8 . 70—See Mischief. A.W.N. 1908, 55 = 5 
A.L.J. 159 = 7 Cr.L. J. 29S. 

Act XXVI of 1870 (PrisoDB). 

[REP., ACT IX OF 1894.] 

See ACT IX OF 1894. 


Act VIII of 1870 (Female Infanticide Preven¬ 
tion). 

[SHORT TITLE GIVEN. ACT XIV OF 1897, 

Amended in Bombay Presidency, and 
declared to extend to that Presi¬ 
dency, Bom. Act III of 1897.] 

(ll—S. 2—iJufe VI 0 / jftufes framed by N. W.P. 
wovernwenf—Liabiftf}/ of heads of families .— 
Though Rule VI of the Rules framed under s. 2, 
Act VIII of 1870, requires the chowkidar of a 
village to immediately report to the officer in 
charge of a police station, among other things, 
'also...on the occasion of his periodical visit 
to the police station other deaths, removals and 
arrivals,” the last duty, vtz., of reporting “other 
deaths, removals and arrivals is, though it may 
be a duty oast upon him under a. 8 (3) (/» of Act 
XVI of 1873 (Village and Rural Police), not a 
doty oast upon him by the provisions of Act 
VIII of 1870 and Rule VI is not. on this point, 
consistent with tbe Act. The heads of pro¬ 
claimed families are not bound, by any of the 
rules framed under tbe Act, to give information 


(1)—Acf XXVI 0 / 1870 and fieg. XIV of 1816 
—Power of Superxnlendent of fiat to convict 
watchman for aiding escape of a prisoner, 
Superintendent of a jail has no power under 
Act XXVI of 1870 to convict a night watchman 
on a charge of aiding and abetting the escape 
of a prisoner. QUEEN v. BBEOUMBBR LAL 
4 N.W.P. 4. 


(2)—Loefc-ttp fiof a prison.—A. lock-up is not 
a prison within the meaning cf Act XXVI of 

1870. Queen-Empress v. noa Shwe Kun 
L.B.R. 1872 1892, 696. 


(3)—5. 3—Havaiat, whether a prison —Held 
by Spankie and Oldeeld, JJ. (Stuart. O.J.. 
dt5s««ftH<7) that a havaiat or lock up, in which 
prisoners under trial are confined, is a prison 
within the moaning of that term in s. 3 of tbe 
Act. Empress of India v. lalai. 2 A. 301. 

(i) Ss. 45, 54— Taking food for an undertrial 
prtsoner-Penal Code. s. 442-Howse trespass.— 
Per Stuart. C. J.—Pood is not an article within 

Stuart. O.J.. and 
Oldfield, J. (Spankie, J., dissenfinj).—The act 
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J.—Imperial Ac<s—contioued. 

Act XXYI ot 1870 (VciMM)—concluded, 

of conveying or attempting to convoy food tw a 
man confined in ibe and under trial, 

does not amount either to houso-tcespas^ or lo 
an ofience punishable under s 45 of the Prisons 
Act, Empress of India v. Lalai, 2 A. 301. 

15)—Ss. 47, 48—PeHuiCocie, s, V.H—AlUmpt 
<0 escape by prisoner eit ivotk o«fstfie j(iil —TLe 
accused, a prisoner in the Gorakhpur jail, was 
employed in some brickfield outside the j^il. 
While 80 employed, he endeavoured to escape, 
but, after he had got some httlo distance, was | 
re^captured. Suosequently, after a form of 
trial of a very summary naturo, he was sentenc- 
ed for this oflence by the Inspector-General of | 
Prisons to receive thirty stripes, apparently . 
under 8. 47 of the Prisons Act. lleld that, 
under the above circumstances, the ofience | 
committed was that punishable under s« 221, 
I,P,C I and was not punishable under s. 47 of 
Act XXVI of 1870, nor, if the Inspector- 
General ot Prisons was acting in bis Magis¬ 
terial oapaoity, was the ofience triable sum¬ 
marily under 8, 260, Grim. Pro. Code, if indeed 
the ofience was committed within the limits 
of the Inspector-GeneraPs jurisdiction as a 
Magistrate. In any event, if the offence was 
triable by the Iospector*General as a Magis* 
trato, it should have been duly tried according 
to the procedure laid down in the Code ot 
Criminal Procedure for the trial of warrant 
oases. EMrBESS v. HaSAN ALl, A.W.N. 
1894.176. 

(5)—B. 48—Sec No. 5, supra. 

(7)—S, 54—Sec No. 4, supra. 

lot XXVIl of 1670 (iDdiao Penal Code 

Amendment). 

CSHORT title act XIV OP 1897, REP. IN 
PT. ACT X OF 1872 ; REP. IN PART AND 
AMENDED. ACT Xll OF 1891; ACT IV OF 
1898, 8. 5, REPEALED ACT I OP 1903 ; VIRTU¬ 
ALLY AMENDED—ACT VIII OF 1882 ; ACT X 
OP 1886. SS. 21 (1) AND 24 (1) ; DECLARED 
IN FORCE IN THE SONTHAL PARGANNAS, 
REO. hi OP 1872, 8 8, AS AMENDED BY REG. 
Ill OP 1899.S . 3. IN THE ARAKHAN HILLS 
Districts. Reg. IX op 1874. s. 3 ] 

[D—Agreement lo secure payment under 
Kuri —Penal Code, a. 294-A—VaSUDBVAN 
NaMBUDRI V. MAMMOD, 22 M. 212. 


(2) —Penal Code. s. 294-4— Lottery-Scope 
—"Publisher," meaning of —Queen-EMPRESS 
v.ManoherjiEavasjiSbapurji, 10 B. 97. 

(3) — 8. lO'-Sanclion o/Gonernj'tenl —Lottery 
o^ce.—The pauotiou of tbe Local Governmeot 
IB DeoeBsary before a oharge for keeping a lot¬ 
tery office under 8. 10, Act XXVIl of 1870, can 
ba ioBtituted. GOVERNMENT v. HOA CHO, 

18V.S. Or. 2»6 B.L.R. Ap. 98. 

Act 1 ot 1871 (0attle*TreBpaBB). 

Cam., ACT i OF isgi, deolabed in force 
IN THE BONTHAL PABQAMAB, REG. HI 


Imperial Acts -continued. 

Act I of 1S71 (Cattle-TrcspasB)—conftHHed. 

OF 1S7'2, S 3, AS AMENDED BY REG. HI 01' 
lyyo. S. 3 : IN Till. .AMiUL DISTRICT, 

1 OF is<Ji. s. :i : IN THE auakan Hill 
Districts. Reg. IX dv ib 7i s, 3 -. in Upi’BR 
BURMA (EXCEl'T THE Sll.VS STATES, ACT 
XHI OF 1S‘J8 s. I; IS British Baluchistan, 
REG. 1 OF 18'J0, S. 3 J 

See ACT HI OF lo57. (Cattle Trks- 
PASS). 

(1) -Crim fro.Ccde !lS82)..«i 

conwlainl of iUcgnl siizii»e of cni(le — Com(T>^ir- 
The illegal seuare oi r utlu under colour 
of Act 1 of 1871 is not. consutuicd an cfienco 
under that Actor olberwi-e, and. therefore, .v 
Magistraio is uot compclcul to Av-ard coropeu- 
eation. under 8.250, Cnm, Fro. Code, to the 
accused on a f^lVolou.^ and vesatious complaiut 
in respect of such alleged 
PITCH? V. ANKAPPA,9 U. I02=^2 We^ 

[F . 13 C. 301. 23 C. 218 ; R., 16 A. .3u3-lh 
A.W.H. 99.] 

SENTENCE—POWERSOF .•.PPEL- 

LATE COURT—GENERAL. IG W.B. Cr. 12. 

(2) —S. 10 —Persons havUig power to seize 
cal/lr.—Where an indigo factory supplies the 
seeds, pavs for the labour of sowing, and gnee 

' compensation to raiyats growing 'O^igo on 
their own land, but no advance m cash has 
been made. held. that. 

grown for the factory, a servant of the factory 
is not a person authorized 
I Act. to seize cattle doing damage to the 

RAM K.ARAN THAKUU V. EMPEROR. 9 C.W. 
N. 624 = 2 Cr. L.J. 345. 

( 31 —Ss. 10 and 20 —Seizure of cattle, when 

fconl.—Where a cattle, which trespafipes ou 
auolber's land, is not doing any damage, the 

owner of tbe land is not ^ 

tbe cattle. Jn re CHINNAYA GOUNDAN. 1 

Weir 709. 

(4) —Ss. 10 nwd iO -Impounding of cattle.— 
It 18 only when cattle are actually trespassing 
that they can be seized and impounded under 
a. 10. In re DaS.aBI. 1 Weir 709. 

(5) —8. 11—See ACT VII OF 1876. b. 69, 22 
B. 933. 

(6i—Ss. 11 and 24—Pcscite of cattle seized 
under s. 11.—It is not necegsary that a person, 
who seizes ot causes cattle to be eeized. must 
take them in persoo, to the pound, m order that 
tbe rescuing of the cattle may amount to an 
' oSence under s. 24 of tbe Act. BASSAWa 
SINGH V. EMPRESS, 12 P.R. 1882, Cr. 

(7) —8. 12—See ACT VII OF 1678, ss. 25 and 
66. 19 P.R. 1885, Cr. 

(8) — S. 18— Jurisdiction —Crtm. -Pro. Code 

(1861), 21. —Ab do special provision is made 

in Act III of 1867 as to the authority by which 
oflenoea under s. 18 of that Act are to be tried, 
8. 21,Criro. Pro. Code. 1861. gives jutisdiotion 
to the First Class Subordinate Magistrate. 
REG V. GANGA kom MHASU, 9. B.H.O. Cr. 13. 
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f.~lmperi/il 4crs—rontinucd. 

Act I of l87t Cattle Trespass}—continued. 
0)-S Criminal BRE4cn of 

TttUHT ft R.L K. Ap. 1*16 W.R. Cr. 52. 

(10) —5- 10-Illegal sfuure of cattle, coin- 
jth'.ntoi —Ao thnn for compcHsation—Refund 
of la pni.l O’t c'i?ijlaint and process /ces.—The 
co'iijl lilt int, wQo makes nn claim for coin- 
pen- -itrirni for lo.'S csijse-i by ibe illegal seizure 
of ctUle. 13 not entitled lo any compensation. 
But he is on'itled to n refund of the expenses 
incurred io procu'ing the release of the cattle 
from the pnmid-koeper and is also entitled 
under s, 31, <:-,urt Fees Act, to the refnn.l of 
the fees paid on iho cotnpliint and tbe proje-s 
fees which he hid paid, because the word 

iifl-^nco ” in th' Crim, Pro. Cede, includes any 
act. in respect of which a complaint may be 
iDide under 3 . 20 of the Cattle Trespass Act. 
Kinq Emitror V, Tha Nyo UTU, 4L B.R 
11-6 Cr L.J, 122. 

( 11 ) —S. 20 —C'o»tr>(ainf of illegal seizure of 

c'lt'le—CciKOtn^ i(ton to accused, whether cost 
be O’dere l—Criin. Pro. Code (1832), S 5 . 4 (a) 
a»d 260.—The illegal seizure cf cattle is not ao 
ofi'nce within the meaning of ibo Crim. Pro. 
Cod 1 , and tlie ordf-c for compensation to the 
aooiised, under e. 250 of tbe Code, cannot he 
mido. Kottalanada v. Muthaya. 9 M. 
874 = 2 Weir 3i5. [F.. 23 C. 248 ; R., 19 A. 

35J= 16 A.W.N. 03. 23 C. 442.J 

(13) —5 20 —“OAnrijes ’*— Meaning of. —Tbe 
term “ charges ” m ?. 20 of tbe above Act is 
used as tqnivibnt to "complaint” Karim 
Kean v. Nathoosa. li C.P.L.R. 10, Cr. 

U3)—S. 20 —See Comi'Ensation—Gkner. 
AL, 18 A. 353 = A.W N. 18%. 98. 

(1 4 ) -s. ‘20-Sce Compensation—TO ac- 

C08ED, 13 0. 304. 

(15) —S. 20—Sfc Offence. 29 M. 517*5 
Cr. L.J. 86 . 

(16) —S. 20—See Nos. 3, 4, sttpra. 

(17) Ss. 20, 21 , 22, 23— Illegal seizure of 
eatUc not a criminal offence.—The illegal seizure 
of cattle U'ldor the Act is not a criminal oSooce 
QUEKN EMPUESH V. Ml MlN KAUNG. L B r' 
1872-1892,513. 

St. 20 to 23— Nature of /urisdtefion— 
.djjp(ici6i(i7j/ 0 / Orim. Pro. Code - Crim. Pro. 
Cod-, S 3 . 1 and 192— Transfer of cases—Appeal 
in eases under the sections.—Tbo jurisdiction 
conferred by ea. 20 to 23 of Act I of 1871 is a 
apeoial jurisdiction and as such, it is by s. 1 . 
Crim. Pro. Code, unaffected by tbe provisions 
of the Code. S. 192 of the Code does not, 
therefore, authorize the transfer of a case to 
which sfl, 20 to 23 cf Act I of 1871 apply, 
[fl., 11 C.P.L.R. 10 Cr.; D., 31 C. 350.] 
There is no provision for an appeal in a case to 
which es. 20 to 23 of Act I of 1871 apply, 
which is (fuasi civil, the jurisdiotion being 
intended to be limited to tbe Magistrate 


, f.~/mper/a/ Acts—continued. 

' Act I of 1871 (Cattle Trespass)—conftjiucd. 

specially referred t\ SU .Al.i v. LECHHG 
Shekh. 23 C. 300. [OverruUd. 31 C. 926 = 6 
Cr. L. J. 633.] 

(19)—Ss 20 to 23— Illtgal seizure of cattle — 
■ Sumniarp trial—Cnm. P>o. Code (1882), 5 . 4 
I (p) and chap. XXlI.—The illegal seizure and 
detention alluded to in ss. 20 to 23 of Act I of 
1371 are not oQenoe.s withiu tbo meaning of 
s. 4 {y) of the Crim. Pro. Code, and the cases 
connected iherewuh :ire a'.cordingly not triable 
^y_the summary procedure described in chap, 
XXII of the Code. Where the accu-ted charged 
under s. 22, Act I of 1871. was tried summarily 
aod sentenced by a First-Class Magistrate^ tbe 
Fligh Court doclioed to iulerh/re, a*' tbo defend- 
aut bad bad au adequate trial, and Act I of 1871 
had Qot proscribed itnv particular procedure. 

TH\KUK V. JOONAB, 23 C. 248. 

, [fti, 18 A. :J53, 11 C-P.L R. 10. Cr.] 

(^ 0 ) Ss, 20 to 2Z^S^cci^l jurisdiction^llUgdl 
seizure of caKlc - ** Offence Pro. Code 

{Act V of IflaS), $$, i (ol 102 (l>, nnd Inst clause 
$ch. II — Power of District cr specially evi- 
potocred Magistrate to (rausfer such cases— 
Power of suberdinnte Magistrate to try ihesc.mez 
' —Tbe illegal seizure of c-ittici mentioned in 
s. 20 of the Cattle Trespass Act {I of 1871), is 
, aD*'onence*' under s. 4, cl. <cj of the Crim. 

Pro. ('ode, and, according to tbe last clause of 
! sch. If theceof, any offence, punishable with 
1 imprisonment for less than one year or with 
^ 6 ne only, is triable by any Magistrate# Tbougb 
a complaint uoder s. 20 of tbe Cattle Trespass 
Act must be cotertained either by a District 
; Magistrate or a Magistrate specially autboris^ed* 
such Magistrate has no power under s. 192, 
sab-e# ( 1 ) to transfer tbo case, after taking 
cogui^^auce of it, to any Subordinate Magis* 

I tratc. BUDIIAN MAHTO v. IsSUH 8 INQH, 
34 €.926*6 Cr. L J. 863. (23 C. 300, 23 0. 
442. Overruled,t 

(21) — Ss. 20 and 22'^Co}npefisation awarded 
by Magistrate not qualified — Crini. Pro. Code 
(1882), ss. 629 and 637.^Aq order awarding 
compensation under s 22 of the Act by a 
Magistrate not coming under s. 20 cf tbe Act 
is illegal, and is not protected by 8 . 520 of tbe 
Code, as tbe illegal seizure of cattle does not 
amount to an offence; nor is it covered by 
8 . 537 as tbe action of the Magistrate amounts 
to an illegality and as the Magistrate is not a 
Court of competent jurisdiction. RagEU 
Singh v. abdub Wahab, 23 C. 442. [Over- 
ruled. 34 0, 926 ; B#, 11 C.P.L.R. 10, Cr.; D., 
31 0. 350.] 

(22) —Ss. 20 and 22—See CRIM. Pro. CODE, 
1898. ss. 4 (o), 260. 29 M. 617**6 Cr, L.J, 86 . 

(23) —Ss. 20 and 23— Transfer of case under 
5 . 20 of the Act—Crim. Pro. Code (1872), ss. 44- 
and 141,—A Magistrate receiving a complaint 
under s. 20 of Act 1 of 1871 may transfer the 
case to a Subordinate Magistrate for disposal*. 
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I.—‘Imperial 4c<s—cootinuod. 

Act ! of 1871 (Cattle-Trespass)—co)i(i)iiu'(Z. ^ 

There is nothing in the provisions of Act I of 
1871, which excludes the opor ition of ss. 4-1 and ‘ 
141, Crim. Pro. Code (l87Ji. LUCHM.VN DaS | 
V. ALA SINGH, 26 P.R, 1879, Cr. , 

I 

(‘24)—S- 21— 0 / seizure of catfh\ 
by whom to be made.—The persoQ cuiitbd to 
oomplaiQ, under s. 21 o{ the Cattle Tresp4^a i 
Act, 1871, 19 either the cotnpHinnnt in person 
or an ageot pets anally aeqaainted with the cir- 
oumstances I hence, where the cattle beloneing 
to one porsoQ are in ibo ousted) of another, 
and are seized from bis custody, the owi,er, if 
he is not personally acquainted wiih ihe cir¬ 
cumstances. is not entitled to ios’ituio a 
complaint under s. 21 of the Cattle Troi^pass 
Aot, 1871. EMPEROU V. DHaN.HSHA DADA- 
UHOY. S Boid. L.R- 20S. 

(25)—S. 21 —Illegal seizure of cattle—Sen- 
lence of impyisonmenl in default of p^itmcnl of 

—A sonteooe of fine lot illegril seizure ol 
cattle and a sentcnco of iinprisonmeiit in 
default of payment of Qoe or C'^mp^ n^alion 
awarded for illegal seizure is illegal. QUKRN- 
Empress v. mi Min Kauno, L.B R i872— 
1892. S15. 

(a5-d)—8. 21-Sre Nos. 17 to 20, sup* a, 

(26)—Ss. 21, 22—Illegal secure of cattUy 
whether a criminal offence— C^jmpensntion — 
Imprisonment in defouit of of 

compensation, —Illegal seizure of caitio is not 
an ordinary criminal oSencc. Jurislhiion is 
given to certain Magistrates to aijuncite com¬ 
pensation to any person complaining of, and 
proving such, seizure (or the loss caused by the 
seisuro and detention, as well as any Cues and 
expenses incurred by the compi^inalit in pro- 
ouriog the release of the cattle. Court-fees 
paid by the complainant may form part of ^^uch 
compeneatioQ [li., 23 C. 300, 23 C. 41i.] 
The person illegally seizing cattle cannot bo 
subjeoted to a fioe» nor can be be imprisoned in 
default of payment of the compensation. In 
the matter ot KBTARDI MUNDUL, 2 C.L.R. 
907. [F., 22 C. 139.] 

(27)—Ss, 21 and 2i—Ule<tal seizure of cattle 
-Oompxnsafion.—In awarding compen^^ation 
lot illegal seizure of cattle, the complainant s 
costs inourted in prosecuting bis complaint 
may be inoludod in tbe compensation awarded. 
QOEBN-EMPBEBS V. Ml MlN KAUKO, L B.R. 
1972-1892. BIB. 


(28) —S.2'2—Comptnsafton— Appeal .—No ap¬ 

peal lies from ao award of oompeneation passed 
under a. 22, Cattle Trespass Aot. In re GUHESH 
FEEBHADt 8 M.W.P. 200. [F.. 16 0. 712.) 

(29) —5 22—Order awarding compensation — 
dppeal.—No appeal lies from an order award¬ 
ing oompensatioD under b. 22 of tbe Act, for 
wrongful seizure ot cattle. DHIKU v. DEHO 
Natb Dbb, is C. 712. <10 B. 230. 8 N.W. 
P. 200, F.) tF., 19 M. 288.] 

16 


Imperial .4 cfs—continued. 

Actl of 1871 iCattlc Trespass)—coiifimn'ti. 

— 22 —for illegal seisurc 
t f caifle—Appeal. —U * appe.il lir^s fr-ni an 
p^sved under s?. 

ion 

OUViKN KM 


C. 520 ==-:Cr. Rg. 44 of 1890 . 

—2 > —;v?mi Co<h', 


When 


I be 
• '‘f do 


inler 

■2'2 <•! Actl dl tH71. awiirding 
fnr ill-'Cil sriziiri' of caltlo- 
RESS V. S\u \suis, Rat Un, Cr. 

no L! H.) 

. . lO '7nil G7.— 
the ;io.cu^oil IS noi c of ''n 

“ otlciico" wilhin the moinin'; ' •• 'G 
P.-iial the nr.ivKion-i nl s ''.7 ' 

uot apply to It. 'b. 32ofih» A-i .ic ■ • I "■ pi'’’- 
vid" a pnnishraent for :iii c ITl'th'i'. f'-l tlnifci' rc 
a couipensalioii order iii ule under -c 

cannot be followed by a ' f in'PrH'Ui- 

nicnt in dc-finlt under s (17. 1 IM'. 

EMfUKSS V. I'AUNc. Tin. L.B.R. 1872 -1892. 

429- 

(32)—S. -22—A'u'hic of iwyccdinos—J'iinl 

liab hiti (o pau proco-duiK m der a, 2‘2 

ot I liQ .Aot lb not a reBul ir cniiim il prcciening 
but ar/H^si civil proceeding in wnieb i Magis- 
Irate Is-iUthonz-.-d to iibscbb aiid ( Dlnree. in a 
:.uinui-»ry mauui-r. ci'moenS'itnii. for an injury, 
(;.r which a civil a.niiin might he br 'light. 
Wbcie.-uoh coinpensatinn is or-lerc.l 
by two pofsous, without spicifying the pro- 
lionato amount payable by eiuh, they arc 


p T 


NK.-'/. V. 


jointly and severally liable to p.ty u 
MOSSOR. 14 C, 175. 

(33)—S- 21—Ulet)nlsuizuro ofciltle—Fi»e on 
couviclion. legnlity of-Comp.n^nti n- impri¬ 
sonment in dtf.mlt. luhclher proper.—f. 
irate is not competent, under s. 22 of the Call e 
Trespass Act, to pass any sentenco ‘’V hue. 
U.‘Cin only award comppQsatiini for lUi nlogal 
seizure of cattle. An award of impn-o imeut. 
in default of paymeut of fine, is .*ls > il ogai. 
im.VOIRATHl NAIK V. C-ANOAI)^lt MAHANTY, 
27 C. 992 = 3 C W.N. 32. 

12 —lihgal seizure of cattlf—Penal 
Cone. ss. 378 and 37 y - — Where an 

accused person was found to uavc loosened the 
oomplaiuant’s cattle at night and to have 
driven them to the pound with the object of 
sharing with the pound-keeper the fees to be 
paid for tbe release, held, that the accused was 
not liable under 3. 22 of the Cattle Trespass Aot, 
inasmuch as there was no illegal seizure and 
detention of the cattle. Tbe accused was order- 
ed to be charged and tried for 
RaI V. AR-IU MIAN, 22 C. 139- (R., 22 C. 609.1 

( 35 ) _s. 22— Comvensalion, amount of. 

Compensation for wrongful seizure of cattle, 
under 8 . 22 of Act I of 1871. should bo by way 
ot reasonable compensation for the costs causod 
by the seizure and detention of citUo; and not 
by way of penalty, or of ao award of general 
damages to the complainant. OULZaRI MaLL 
V. MALLA. 25 P.R. 1878, Cc. 

(36) —S. 22— Coinpensalion, amount o/— 

Damage to repiutation. —8. 22. Act 1 ^ ' 

does not contemplate the award of oomp * 
tioQ lor damages to the reputation of the 
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—Imperial .4c/s—cootinued. 

Act I of 1871 (Catlie-Trespasa)— continued, 

comp lain a rn» nor docs it warrant tbc infliction 
of a penally upon the person complained 
against, m addition to the compensation award¬ 
ed, SULTAN V, RUKAK DiN, 37 P R. 1878, Cr. 

(^T) —S. 22 — Compensation, Qfnount of -—The 
inop j^iiiwu of a penalty, in cice«s of, the sura 
awarded to the complainant as compensation, 
is legal. Wazira v. DulLa, 36 P.R 1878, Cr. 
iP , a P.R. 1880, Cr.] 

(38) —S. 22^Pe7iaUyt atneuni of .—A Magis. 
tratc has no power to impose any poualty under 
3, 22 in excess of the sum which bo has 
awarded to the complainant as compensaiiOD. 
JAHANA V. raja, 5 P.R, 1880, Cr. 

(39) —S. 22— Api^cal pom order under the 
sccfioM.—A person against whom an order is 
passed under s. 22 ol the Act, directing pay- 
meut of compensation for iHegal sei 2 urc of 
cattle, is not a person convicted on a trial, 
and. tberofere, no appeal lies from tbo order. 

Queen-Empress v. kaya Lakhma, lO B. 

230. [F., 16 C. 712, 19 M. 238, Rat. Un. Cr. 

a 520.] 

(40) —S-22—OrrZer for canpensation—Appeal, 
““No appeal lies against an order made under 
s. 22 of Act I of 1671. in re Khadar KHAN, 
11 H. a59«l Weir 712. 

(41) —5. 22—Order for compensation—Appeal 
--Crim. Pro- Code (1882), s. 401.—No appeal 
lies against an order under s. 22 of the Cattle 
Trespass Act. Where, in a case, there was 
evidence that the seizure of cattle was illegal 
and the trying Magistrate believed it, the High 
Gourt, as a Court of Revision, refused to inter* 
fere with the order of the Magistrate awarding 
compensation, for, the effect of weighing evid¬ 
ence in such a case would, in eQeot,bo to admit 
an appeal, where the law did not allow it. 

Queen-Empress v. Lakshwi Nayakan, 19 
M. 238==2 Weir 461. [R,, 3i M. 133»7 Cr. 

L.J. 267*18 M.L.J. 57**3 M LT, 230. 11 C, 
P.L.R, 10, 9 Cr. L.J. 192*5 M.L.T. 233.] 

(42) —S. 22^Default in payment of comptn- 
sation^Order for imprisonment, validity of — 
Order (or imprisonment in default of payment 
of compensation awarded, under s. 22, Cattle 
Trespass Aoc, is illegal, QueeN-EmprESS v. 
Lakshmi Nayakan, 19 U. 238*2 Weir 461, 
[fi.. 11 C.P.L.R. 10, Cr.] 

(43) — S 22 — Fine in addition to compensation, 
—B. 22 does not provide (or a 6oe in addition 
to compensation. HIGH COURT PHOCBBD* 
INGS, 1ST AUGUST J873, NO. 1379, 1 Weir 
710*7 M.H.C, App, 24. 

(44) —S. 22—Fine, whether leviable under the 
section, —A Magistrate is not authorised under 
8. 22 to fine, but only to award oompensatioo. 
But he is also authorized to add to the compen¬ 
sation, fines and expenses paid to the pound- 
keeper by the owner on releasing the cattle, 
and <kdet them to be paid by the party who 


/, —Imperial Acts —continued. 

Act I of 1871 iCattle-Trespass)— continued, 

made iho seizure. In rr IvULANTHASWAMY 
PILLAF, 1 Weir 710. 

(44-<7) —S 22—Power of Magistrate^Seieure 
of cattle and dispute ns to otoftership of land,— 
Where there was a di.^puco a» to the ownership 
of Kud nn which the complainant^s cattle were 
found, tbo ccinplaioant stating the land 
belonged to A, who gave him the right to graze 
bis cattle there, nud tbo party charged (who 
bad seized and impounded the cattle) claiming 
the land as bis own, it was bold that tbo order 
of the Magistrate referring tbe parties to the 
Civil Court was illegal, and that bo should have 
disposed of tbe case btroself under the Cattle 
Trespa<is Act, I of 1871. s. 22. SHEIK TUN- 
NOO v. Kureem Buksh, 23 W.R. Cr. 2. 

(45) “S. Illegal seisurc of cattle — 

1 Offence .—The illog il seizure of cattle uodor Act 

1 of 1679 is not an oBence. (But uow, according 
to tbo Crim. Pro. Code, e. 4, sub-s, (o), tbe 
term offence*' includes also illegal seizure of 
cattle). HIGH COURT PROCEEDINGS, 18TH 
Feh. 1879. No. 227, 1 Weir 710. [F., 1 Weir 
711J 

(46) —S. 22— Illegal seieure of cattle—Offence 

—An illegal seizure of cattle is not an oSeoce. 
High Court proceedings, 27th Nov. i879, 
No. 2113, 1 Weir 711, [D., \ Weir 712.] 

(47) —S. 22— Order for compensation for Ule- 
gal seizure of cattle — Appeal — Crim. Pro, Code, 
ss. 4 (o), 241, 243. 246, 246, 407. 439.—Under 
9. 22, Cattle Trespa(^3 Act, an order for com¬ 
pensation for wrongful seizure of cattle is a 
conviction within the meaning of tbe Crim. 
Pro. Code and under s. 407 of the Cede, an 
appeal lies against the order. King-Emteror 
y Ml Hari Ma, 4 L.B.R. 10*6 Cr. L J. 121. 

(48) —5. 22— Imprisonment in default of 
payment of compensation, —A Magistrate is not 
competent to direct tbe imprisonment of tbe 
defendant in default of payment of compenea- 
tioo awarded under s. 22 of Act I of 1671. In 
te Chbtti Vbnkiah, 1 Weir 712. 

(49) — S, 22— Complaint under $. 20 of the 
Act — Offence—Appeal—Crim, Pro, Code, 1898, 
ss, 4 (r))» 260— Applicability of the section to 
compensation atvarded to the complainant under 
s, 22 of Act I of 1671.—By s. 4 of the Code of 
Criminal Procedure, 1898, the word offence ” 
includes an act in respect of which a complaint 
may be made under s. 20 of the Cattle Trespass 
Act. It follows, therefore, that a porson against 
whom an order under s. 22 of the Cattle Tres¬ 
pass Act is mnde is a person convicted on a 
trial " An appeal against tbe conviotion lies, 
therefore, under s. 407, Crim. Pro. Code. 
S. 260, Crim. Pro. Code, applied to a case in 
which tbe compensation is awarded to an 
accused person, because a frivolous complaint 
has been made against him. But where ooixi* 
peosation is awarded not to the accused but to 
tbe complaioant under b. 22 of tbe Cattle 
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I .—Imperial Acis—coutinued. 

Act 1 of 1871 (Cattle-Trespass)—con;in«ed. 

Trespass Aot, s. 250, Crim. Pro. Code, is not 
applic^fcblo. In re PONNUSAWl, I Weir 712 = 2 
Weir 320. 

(50;—S, 22 —O^’cier for compensnlion^Court 
<itui Process Fees —Under the bead of oompen- 
Ration for the loss caused by the seizure and 
detention of cattle, it is open- to a M'lgistrato 
to include the Court and process fees. Li re 
Pasupuleti Govindu, 1 Weir 71S. 

(51)—S. 22— in nddiuon to 
sum allowed on account of fines paid ex¬ 
penses incurred in procuring release of caffie — 
SuJJlciency of (he amount allowed, — Where 
some couj^eo?aiioQ was awrrded in addition to 
the sum allowed on account of the fines and 
expenses or other charges incurred in pro¬ 
curing the release of the cattle, held, that the 
High Court would not consider the suflficioucy 
or insufficiency of the amount allowed. In re 
MATTBPU CHENDRAIYA, 1 Weir 715. 

(62)—S. 22— Order under s- 22— Verbal irrC' 
gularity in naming the order^ effect of, —Where 
an order under s. 22 directed that the amount 
mentioned be paid to the complainant as com* 
peneatioD for the cost and damages incurred 
by him, and the words with which the decretal 
part of the judgment began was, namely, I 
thorefore fioe tho accused,” held, that the latter 
portion was a mete surplusage and that, al* 
though the order was inaccurately worded, 
the intention to award compensation was clear. 
In re Mattepu Ohendraiya, l Weir 715. 

(68)—S* ^2---Crim. Pro,Code, Act X 0/1882, 
Cfc. XXII—i4ppiica6iiifj/ to Act I of 1871 
{Cattle Trespass), $. 22.-Tho summary proce¬ 
dure laid down in Ch. XXII of the Crim. Pro. 
Code, in applicable to the trial of offences under 
B. 22 of the Cattle TrespasB Act. QUEEN* 
Empress V. Jawabir, A.W M. i896.136 

(64)—8. 22—See ACT VII OF 1870, 7 M. 345 
-1 Weir 713. 

(551—8. 22—Sec APPEAL—ACTS, 10 B, 230, 
8N.W.P. 200, 


(66-a)—8. 23—See COMPENSATION — TO 
Complainant and his relatives, i Weir 
710«7 M.H.C* App. 24. 

(66) -B. 22—See OrIM, PRO. CODE, IQ^S, 
SB. 4 ( 0 ) 250, 29 M. 617*5 Or. L.J. 86. 

(67) —8. 22—See Nob. 17 to 23 and 26, supra. 

(581-Ss. 22 and 27— Imprisonment in default 
of payment of compensation, validity of, —8. 23 
ot the Cattle Trefipase Act provides that the 
oompeneation awarded uodcr e. 22 may be re¬ 
covered ID the same manner as fines imposed by 
a Magistrate* The procedure which should be 
adopted, in default of payment of the compensa- 
tioD, is, therefore, the procedure described in 
•• 807, Orim. Pro. Code,1872 (s. 896 of tbeCode 
of 1898), Therefore, a Magistrate is not com¬ 
petent to pass a Benteoce of imprisonment in 


/ —Imperial 4crs—continued. 

Act I of 1871 (Cattio TrespasB)—confinuiti. 

default of payinent of fine. But where a 
M.agisir.ato passes such ;\n illegal fcntencc, no 
appeal lies aqain-t it. HlOH COUUT PKO- 
CBKDINGS. 27T1I Nov isTH, NO. 2113, 1 Weir 
711. [h\. 1 Woir 712.J 

(311)— S. Appeal ii .wi enmyrnsation order, 
—No appeal lies against an orJer. under s, 23, 
Cb. V, Act 1 of IS?!, iivvacditiR riunponsation 
for the illegal seizure I'f cattle. It.MIMUCSSv, 
Bakhsii. 22 P R- 1886 , Cr. 

((30)—8. 23—See Nos. 17, to 30, 23 and 27, 
supra, 

(61) —S. 2i—Si,isurc of cattle escaped from 
pound. —Certaio catUe impounded in a cattle 
pound escaped: the next day they wore found 
grazing in charge of their owner. Tho Polico 
patolattempted to soizo them again, when the 
owner resisted. The Police patel, tbereupoo, 
instead ot attempting to seize the crvttlo. lodged 
a complaint bcfoie a Magistrate, who under 
8. 24 of the Cattle Trespass Act,fined the accus¬ 
ed. Eeld that to resist the seizure of the cattle 
uodcr the circumstaocc.s was not an ofience 
punishable under s. 24 of the Act. QUEKN- 
EMintESS V. KaoJI. Rat. Uo. Cr. C. 294 = Cr. 
Rg. 38 of 1886. 

(02)—S* 24—OpposifioH (o unlawful seizure of 
cattle. —Where the complainant was induced by 
a lie to refrain from seizing cattle grazing within 
the precincts of a rahh, and was opposed in his 
attempt to seize tho cattle, which bad moan* 
while loft the rakh and were at a private well, 
}uld, that the accused was not guilty of an 
ofleace under s. 24, Act 1 of 1871. HauU v. 
EMPRESS, 4 P.R, 1891, Cr. 

(63)—S. 2\—Forest Act VII of 1878, s. 25 (d) 
— Trespass. wteantnj.—The word trespass** 
in s. 24 of the Cattle Trespass Actdoee not moan 
that the cattle should enter into the forest 
themselves end not be driven into it by some 
person. GOVERNMENT OF BOMBAY v. KaL- 
LAPA, Rat. Un.Cr. C. 602 = Cp. Rg. 22 of 1892. 

f64)—S. 24—Fmofvws and vexatious com- 
plaint of illegal seizure of cattle—Compensation 
to accused.—In cases of frivolns and vexatious 
complaiotB of illegal seizure of cattle compea- 
satioD may be awarded to accused. ALLA 
DiTTAv SHERE MAHOMED, 1 P.R. 1872. Cr. 

(65) —S* 24— Removing of cattle from a pound 

with intention of returning it to the owner .— 
Where a person removed cattle from a cattle- 
pound and returned them to their true owoer, 
held that the accused was guilty under s. 24. 
Act, I of 1871 but not of theft in a building. In 
re PACHA BABIB, 1 Wefp 716. * 

(66) —S. 2i—Rescue of cattle, when amounts 
to an offence.—A conviction under s. 24 of Act 
I of 1971 can only be supported if the cattle 
were liable to be seized ** under the Act. If 
not, their rescue is no offence. Where the 
officetB of the Public Works Departmeot seized 
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Act I of 1871 (Cattlc-Trcepass)— concluded, 

certain c^tilo tKm] th^re was no evidence that 
the land on vvLicb the cattle were seized was 
pablic property in charge of that Department, 
held, that the person rfescuiog such cattle could 
uoj he convicted under r. 24 of the Act. QUEEN- 
EMPKE.^S V, LAKSHMANNA, 24 M. 318=1 
Weir 716. 

K>7)—S. 54—Sec COMPENSATION—GENE¬ 
RAL, 5 M. 331 = 2 Woir .316. 

(63)--S. 24— Sec No. 6 , supra. 

(G9)—Ss. 25, 26—See Mischief, 7 B. 12G* 

(70)—5- '2C^Proof of neglect o/ owner — 
There can be no conviction under s. 26 cf the 
Cattle Trespass Act, unless it is proved or cao 
be inferred from the circumstancef; of the case 
that tho owner has bctn guilty of neglect. 
Queen-Empkess V. Ramzan SiiAKEiiHAi, 
Rat. Un. Cr. C 867 = Cr Rg. 36 of 1836. 

(70-a)—8. 26 —Sre MISCHIEF, Knt. Un. 
Cr. 0, 60 = Cc. Hg. 111-1872. 

(70-i)—S. 26 —No. 69, supra. 

(71) —5. 27— re7ial Cede, s$, 400,611—Pound- 
keeper^ Fatuity mg acc^unfs.—Where a pound- 
keeper having levied a charge of Rs. 5 , gave 
receipt lor oniy R», 4 and entered only the 
latter figure in the account, but, before the 
money w«s paid into the Treasury, allcred the 
ficuro in the acoount into Rs. 5, held that do 
ofIcDce was committed under s. 27 oftbeCattle 
Trespass Act, but that the conviction should be 
for an oaeutc under ss. 40yaiid51lol the 
Penal Code. QUEEN-ICMPUESS v. BuulA, 
Rat. Un Cp. C. 6i2 = Cr. Rg. 2 of 1893. 

(72) —S, 27—Pound Ic eprr.—A person, who 
was notbimseU a pourjd-koeper, but bad been 
merely enteriainecl, by a Police Patel, who was ' 
ez offtcio the pr^und-keeper, was not a pound- 
keeper within ihe meaning of s, 27 of Act I of 
1871, and could not, therefore, bo convicted 
under that smion. Reg. v. Vakta t;afad 
Laehu. 9 B.H C.A C. 184. 

(73) — 8 . 27- Ses COMPENSATION-Gene¬ 
ral, 1 P.R. 1872, Cr. 

(74) —S. 27—See No. 58, supra. 

Act IV of 1871 iCoronere). 

( 8 . 42 REP IN PT.. ACT IX OF 1871 ; S 7 
BEP., S. 3b EBP. IN. PT, ACT X OF 1873; S. 2, 
SCH. 1 REP.. ACT XII OF 1873 ; S. 1 REP. 
IN. PT., ACT XVI OF 1874; S. 1 UEP. IN. PT., 
8 , 17, 20. AM. Act X OF 1881; S. 3 AM., ' 
A\3T V OF U89 ; S. 4 REP IN. PT., ACT XII 
05il89l; SS. 9, II, 15, 17, 21, 26, 26, 28, SCH. 
II AM-, S, 18A INS., S. 27 REP., ACT IV OF 
1 ^ 06 .] 

’ (1)—Coroner’s Act IV of ISli—Inquiry by 
Coroner-- Jurisdiction of Presidency Magis- 
trate* —The jurisdiotion of a Presidency Magis¬ 
trate ie not ousted by an inquiry having been 


I /.—/mper/a/ Acts —continued. 

Act lY of 1871 (Coroners) —coiicL^ded. 

} conducted bvfhc Corot er under Act IV of 1871, 

Queen-Empress V. JOHN PAUL, Rat. Un, 

I Cr. C. S40 = Cr. Bg. 14 of 1891. 

(2, 3)—5s, 24, 25, 26 rtud 29— Coroner*$ in- 
’ f/uisiiion—ConnnhnniftoUigJi Court Sessions 
I —Juftsd^cUon of Pfc^ideucy MartiyUate to try 
' or enquire a cisp covnfrtfcd 'bit Corru'r—Rffect 
of djschnrgt or Oiqiittfnl bif ^f gistiote — Crim, 

I Pro Code flSus), ss 213, 214. 2i6. 477,478 
! and 40^^. —Prisoners Arf III (f 1900, ss. 2, 11— 
I Conifmtnifn/ to nf:er inquisition —Pail, 

. power to grot.t. — An ir quisiiion dr.iwfj up by a 
I Coroner, tb^upb it m iy hav*^ the effect of a 
I valid commitinent. upon wbich tho ILgh Court, 

; in the oxeri'jse of its Orif^inal Cr minal Juris- 
dicMon. TCixy act. Las hi*t that efloct, until it 
' has been aecepfod by ibo C'curt, and the 

1 Offioer.s of ibe Crown have drawn up a charge 
^ in accordance wuh it. Tbereft^ro, the mere 
^ drawing up of an inquisition by the Coroner 
does not of iisclf cu-i the jurisdiction of a 
Prt^idcDoy M igis taio to ci quire into or try the 
, case nf an Kccusid person. Arry order of acquittal 
, or discharge made by him will be operative, sub* 
j ject to the discretion of thu High Court, when 
I tho lirao conns for it to considor wbotber it 
should t.ike aciion upon the Coroner's inquisi¬ 
tion as an effective eommitinent. If, in any 
ea^^e, the ac cused porson objects to the Magis¬ 
trate proceeding with tho on tho ground of 
, bis being alre ady committed to the High Court, 

' in the exercise of its Oncinal Criminal Jurisdic- 
' lion by virtue of tho inquisition drawn up by 
the Coroner, an inquisition which b>is tho 
' chance of being acrcp?.od as a valid commit- 
ment. and whichi if -o accepted, might subject 
him to a second trial, notwithst^inding that the 
Magistrate might try .ind quit him, the diffi¬ 
culty raised w<.uld bo one that oould be solved 
only by a proper application to the High Court, 
which, having regard to tbo circumstances of 
the individual c ii-o. will make such order as it 
thinks fit. 83 to whether the commitment by 
the Coroner ie to be acted upon, or whether it 
id proper for the Magistrate to proceed with tho 
case. (16 B. 159, R.) After a Coroner has 
drawn up ao inquisition and committed a per¬ 
son to jail refusing bail, tbo only Court which 
has power to grmt bail is the High Court. 
EMPEROR V, JOGESHWAR PaSSI, 31 C. 1«7 
C.W.N. 889. 

(4)— S. 25— Coinmifmeut bjf Coroner — Juris* 
dic/ion of Presidntcy Magistrate to hold preli- 
minary enquiry, — A Presidency Magistrate is 
not ousted of bis juridoiction to hold a preli* 
minary enquiry into a chirgo of murder, be¬ 
cause the Coroner has held an enquiry into the 
cause of death and has committed the accused 
to the High Court under Act TV of 1871, s. 25. 

Queen-Empress v. Mahomed Rajudin, 18 

B. 1S9. CRm 31 0. 1^7 C.W.N, 889.] 

(5)—8. 25—See No, 2, supra. 

(6)—8. 26 —See Np, 2, supra. 

(7)—8. 29 —See No. 2, supra. 
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I,—imperial /Icrs—cootinucd. ' 

Act Y of 1871 tPrUoner’s). 

[REP (EXCEPT S. 15). ACT III OP ’900. j 
Declared ix fouce in the Sonthal ' 
PARQANAS REG Ill OF 1872. S. 3. AS AMEND¬ 
ED B\’ BEG III OF 1899, S. 3 ; IN THE 
ANGUL DISTRICT. REG. I OF IP94. S 3 : IN 
UPPER Burma (except the Shan St.vtes) 
ACT 'XIllOF ISO'S. S. 4; in BRITISH B.\LU 
CHISTAN. REG 1 OF 1890, S. 3 ] 

See ACT III OP 1900. 

See LOCAL GOVERNMENT. Rat. Uo. Cr. C. 

927 =Cr. Rg. 70 of 1895. 

let YIII of 1871 (RegUtratloD). 

[Rep., ACT'III OF 1877.] 

See ACT XX OF 1966. 

See ACT III OF 1877. 

( 1 )—S. SO-Nature of imprisonment be 
specifi-d iu conviclion<—-Helei that, uodet Act I 
of 1868, 8 . 2, fil. IS, iho Seafiions Jadgs should 
have spccifi d io his warriiut whelbor the 
imprisotiniout awnriied to a persoo convicted 
under 8 . 80. Act VIll of 1971, should bo simple 
ot rigorous, bet ihaT., as be bad omitted ibis 
at tbe propF'r lime, simple imprisonment should 
now be ool forth in the seutCLCo and warrant. 
LEGAL REMEMBRANCER v. RaDHOO CHURN 
ASH, 18W.R Cr. 3. [fi.. 11 O.W.N. 740; F., 

5 C.L 3. 446 ] 

( 2 )—S. to - P/7'Jicc making a false slate- 
meu(. —Thu ofl. iioo "( m .king a false statement 
undoc s 80 of tb is Act was held not at all to have 
been commiit-d by parties, who, when present¬ 
ing a mor'.gaRe-deed before the Sub-Registrar 
for registraiinu, lirsi alli ged that the money, 
recited by tbe deed to have been paid, bad been 
paid ; but who, on being further questioned, 
stated that a puriion ot the money bad been 
adjusted in cli-cha-gc cl a former debt and that 
tbe balance siill n mainc'l uu^aid. CROWN 
V. ISHUR Uass, 17 P R. 1871, Cr. [R.. 32 P.R. 
1879.] 

(3) —S. 80—See SENTENCE — IMPRISON¬ 
MENT—GENERAL, 19 W.R. Cr. 3. 

(4) —3. 82-S<e EVIDENCE ACT. 1872, s. 3. 
13 B L R. App. 40 = 22 W.R. Cr. 10. 

Act in of 1671 (Lira tation). 

[REP.. ACT XV OF 1877.] 

See ACT XV OP 1877. 

See Appeal. 

See Limitation. 

(l)-Boh. II. art. 46—See ACT XV OP 1877, 
art. 47, 7 N.W.P, 86, 6 C.L.R. 93,1 M. 309. 

(3)—Art. 153—See appbal-Appeal, Pbac- 
nOB AND PboobDUBB, 1 11,804 = 3 Weir 
469. 


I .—Imperial Acts —continued. 

Act X of 1871 (Excise). 

[REP.. ACT XXII OF 1881.] 

See ACT XXll OF 1081. 

See ACT XU OK 10 'JG. 

(n)—See ACT 1 OF 1879, 45, Book Cir. 3 

of 1872, Oudb. 

( 6 )—S. 2—Sfc BEN. Act XXI OF 135G, 22 
W. R. 31. Cr. 

•.1) —Ss. 12, 67 and Oi—Illicit sale of liquor 
—License —Where a liceiiec for lbc^alo ul 
uous and fetmented liquors by tolai) expired 
on .% certain date, and the accused did not 
attempt to renew it, till after be had been con¬ 
victed before Ibo Magistrate for selling spirit¬ 
uous liquors, held. Lbatlbo case wasdistingunh- 
ablc from I A. (j30, and that be was properly 
convicted as ha violated s. 12 of tbe Act, 
EMPRESS OF INDIA V. DHAR.AM D.^S, 1 A. 
635. (1 A. G30, D.) [it.. 1 A. G38.] 

(2) —Si. 19 and 63—See ACT XI OF 1370, 

9. 2. 3 A. 404. 

(3) —Ss. 32. 57, 62—ilficit safe of Uquor.— 

Where the lapsing of a lirft license for tha sale 
ol spirituous and ferineuted liquors, was not 
uoticed by the authorities, and was only brought 
to iheir knowledge by tbe accused going to the 
Col'.octor’s office ten days after, aud they 
simply renewed the license, aud accepted ihe 
whole fee, for the new period, held, that tbe 
accused was not guilty, as he had given no 
notice of hU intention not to renew the license, 
nor had the Collector rccilled it. EMPRESS OF 
INDIA v. SEVMOUR, 1 A. 630. [/■’., 1 A. C38; 

D., 1 A. 635.] 

(1)—Ss. 32, 57, C2—Illizil sale of liquor— 
jjicense.—\'f\i'.xo a license for the sale of spirit¬ 
uous and frrmented liquors by retail expired 
aud tbe license-holder gave no notice of bis 
inieutiou not to renew the license, nor had tbe 
license been recalled by the Collector, but. liquot 
being sold without the renewal of the license for 
a week, the license holder's servants were prose¬ 
cuted. held, that they could not bo convicted 
under the provisions of a. 22 . but only under 
a. 57 , lor not paying the monthly license fee in 
advance. EMPRESS OF INDIA v. MAHINDBA 
LAL. 1 A. 638. fl A. G30, F.) 

(5) —Ss. 45. 46. OS—Illegal search—Liabilily 
for prosecution.—'Sho Excise Act contains no 
provision, which would relievo any pereon from 
liability to pcosecuiioo under tbe Act, because 
the offenc-^ bad been discovered by au illegal 
search. RUSSELL v. HIBA GIB SahD, 37 P-B. 
1880, Cr. [P., 11 P.R. 1906, Or ] 

(5-a)—S. 46—See No. 5, supra. 

( 6 ) - 8 . 57—See Nob. 1, 3 and 4, supra. 

(7) —Ss. 57, 62—Breach of the condilioneo/ 
the license by servant of licensed ver^or .—The 
MrvAst of a ItoeDsed vendor is not liabls >>6 
conyioted andsE 0 * 67, for tne ofisoos of selhog 
liquor contrary to tbo oonditiooB of tbs licsii8S« 
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I. — Imperial conlioued. 

Act X of 1871 ^Excibc)— conchtded. 

But he mxy be liable to be coovicted under 
s. (;>. KMfun:ss v. Gahla, i P.R. 1882, Cr.. 
F.B (19 P.B, 1S78, R.) 

(S)—S. 02— Sec Nob, 1, 3% 4 and 7, supra. 

( 0 )—. 5 . n:i--L;cense to sell ojnum — Trans^ 
forability—Licensed vendor—Impnrtv^q opium 
l} 0 )n foreign country,—Tha license granted to a 
ItCLMJscd retail veodorof drugs is not traoRforablo, 
but such vendor may employ agents and ser¬ 
vants in bis own business, and, i( a translcr 
be made in good faith, the oSeoce of the trans¬ 
feree, in being in possession of UDautborized 
quantities of opium and drugs, is not one calling 
for severe puDisbment. A licensed vendor 
caoDOt be convicted under ss. 63 and 65, Art X 
of 1871* for importing opium or c/mras with¬ 
out a pass from foreign territory. FUHAN v. 
Crown, 12 P.R. 1878, Cr. 


L^ltnperial 4cfs—continued. 

Act XXY of 1871 (Railway Act AraeDdnient). 

I [REP., ACT IV OF 1879.] 

I (D—S. 19 is. 125. cl. 1 0 / Act IX of 1S90)— 

I Allowing cattle to stray on a Railway line — 
The defendant was convicted of being the owner 
of a cow which strayed on a railway provided 
with fences. On tbo date of the cffence, no 
rules had been published under s. 1 of the 
Railway Act Amendment Act (XXV of 1871) 
deiermiuinq what kind of fences should be 
deemed to be suitable for the exclusion of the 
cattle. No evidence wasoQered as to the state 
of tbo fences, and tbo coDvicliou proceeded 
I solely on tbo coofe^sioo of the prisoner that he 
WAS tbo owner of the cow. Hcld^ that the con¬ 
viction was wrong, as tho stale of the fences 
was in this case matter requiring speciho proof. 
High court Proceedings. 18th Jan. 
1875. 1 Weir874*8 M.H C. Ap. I. 


(lOj— 8 . 63--“Sfc Nos. 2 and 5, supra. 

I 

(lO-a)—S. 65—7»Mp»^t50H»t€«^ iH default of \ 
payment of fine-— ^hen a fmo is imposed uuder t 
8 . 65, tho Court is competent to award imprison • ^ 
meat in default under s. 5 of Act I of 18C8. ' 
Crown v. POLU. 6 P.K. 1872, Cr. j 

(11)— S. 65—Scope of the $co/ioK —The words 
“ like offence” in 8 . 65 cf act X of 1871, include 
an offence committed prior to the passing of 
the Act and are not applicable only to a previous 
offence against tbo Act. CROWN v. PoLU 6 
P.R. 1872, Cr. 

66—'‘Trav(llef ."—Where a sepoy, 
who had come to his homo on leave, bad in bis 
possession opium for his own use, but not for 
the use of others, held, that the sepoy was not 
a traveller within the meaning of s. 66 ( 6 ) 
Crown v. bur singh, 23 P.R. 1873, Cr. ' 


(2l —S. 29— Gist of the offence. —The prisoner 
was convicted under s. 29 of Act XXV of 1871 
of endangering ibosafeiy of persons in a certain 
goods train by negligence. Allbough be was 
sbowu to have neglected bis duty, there was no 
evidence whatever of tbo safety of any person 
in any train having been endangered by hia neg¬ 
lect of duty : held, that hocould not bo convict¬ 
ed under 8 . 29 of Act XXV of 1871, as it was 
plainly apparent that, by reason of the precau¬ 
tions taken by other peiecns any possible dan¬ 
ger which might have resulted from his neglect 
was avoided. QUEEN v. M.ANPHOOIi, 8 N.W. 
P. 240. [F.. 11 Cr. L.J. 362 = 6 lod. Cas. 483 

= 8 P.L.R. 1910, 7 Bur. L.T. lOJ; Rel., 16 Cr. 
L.J. 17 = 7 L.B.R. 7-2 = 22 Ind. Cas. 161; D.. 
S9P.L.R. 1907 = 13 P.R. 1906. Cr. = 5 Cr. L.J. 
01 , 11 C.W.N. 173 = 5 Cr. L.J. 16,] 

Act XXVII of 1871 (Criminal Tribes). 


(13) —Ss. 78 and 79— Punjab-grown opium— 
Reward to in/or»ncr.—Certain sections of Act X 
of 1871 arc modified by Act XXVI of 1872, re¬ 
garding Punjab-grown opium, but ss 78 and 79 
of Act X of 1871 are not repealed by Act XXVI 
of 1879. Therefore, an award to an informer 
of a portion of the fines imposed, on a coovie- 
tion for unlawful possession of Punjab-grown 
opium, was held not to be illegal. CROWN v. 
NIHAL SINGH. 6 P.R. 1877. Cr. 

®(14) S, 79— Breachof opium rule-lnfoi-mer's 
claim for half the fine$, when not allowable.— 
On a conviction of tho accused, who cultivated 
poppy under cultivator's licenses, under Rule 
No. 14 of Rules framed under s. 49 of Act IV 
of 1872, for not entering in their licenses the 
actual turn out of opium,tho Magistrate directed 
the payment of the proceeds of sale of confiscat¬ 
ed opium to the informer, but refused to order 
tbo payment of half nf the fines imposed on the 
accused. Held, that, as the conviction was not 
a conviction for unlawful possession of opium 
.within the meaning of s. 79, Act X of 1871, the 
Magistrate's order was legal. MOLUK Ram 
V. CROWN, 23 P.R. 1879, Cr. 

(15)—S. 79— See No. 13, supra. 


[S- 1 REP. IN PT., ACT XVI OF 1874 ; SS. 
1. 18, 21. 22 AM., ACT VII OP 1876; S. 23 
REP., ACT Xll OF 1876: SS. 1.19 AM., SS. 
lA, 17A, 19A, 19B INS.. SCH. ADDED, ACT II 
OP 1897 ; ACTION IN SiND VALIDATED, AND 
S.14 AM. fiN Bombay presidency), Bom. 
ACT I OP 1909.] 

(o) See Security for Good Behaviour. 
1 P R. 1895. Or. 

II)—S- 18 (7), Rule 13— Roll-calls of register¬ 
ed persons—Power of calling roll-calls—Delega¬ 
tion - Superintendent of Police —Further delega¬ 
tion.—fJadet Rule 13 framed under s, 18 (7) of 
tho Criminal Tribes Act. 1871, the only persons 
who can order a roll-call are the District Magis- 
tratc.and, if specially authorised by tbcDistriot 
JIagistrate, the District Superintendent of 
Police; and tbo latter, when so authorized 
cannot delegate bis powers to bis subordinates, 
as, for instance, by giving general authority to 
Sub'Inspeotots to order roll-calls. Suoh an 
order would beaf/ro vires. Charnun v. KinQ- 
EmpEROR. 23 P. R. 1908, Cr. = 9 Cr. L.J. 94. 

(9)-“S. 19 (1) as amended by Act II of 1897 
—Absence from village without leave—Sentence 
—Revision.—A member of a deolaced orimioal 
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I.—Imperial /4c<s -contiuued. 

ActXXVIlof 1871 (Criminal Tribes)—concW. 

tribe was convicted under s- 19 (1) of the Act 
and senieocod only to whipping for being ab^scnt 
from his villago without leave and thereby 
committing a bteaoh of the rules. Tbo District 
Magistrate reported the case to the Chief Court 
on the ground that the sentence was illegal, 
because, uudor s. 19 (1) of the Act as amended 
by Act II of 1897, a sentence of imprisonment 
must form part of tbe substantive sentence 
and the accused having two previous convictions 
against him deserved no oonsideraiion. Tbo 
Chief Court declined to interfere on the ground 
that, though under s. 5, as amended, of the 
Act, imprisonment should have been awarded, 
the oonviotiog Magistrate might have cnnsi- 
deted a sentence of imprisonment only sufficient 
and, the sentence of whipping being cirried 
out. no enhaDcemcnt was desirable. CuOWS 
V. JhanDU, 166 P.L.R. 1905 = 3 Cr. L J. 77. 

(3)—i?u/« 7 framed under cl. 4. s. 18 of Act 
ns amended by nolidcation No. 249 of the Punjab 
Government, dated 12fh August, 1907 —Liability 
of registered persons, absent without permission 
from their village, to pun».s/i»ncnf.—Rule 7 of . 
tbo Rules framed by (he Local Government, 
under b 18. cl. 4 of tbo Criminal Tribes Act, 
1871, as amended by the Punjab Government 
Notihoalion No. 249, dated 12lb August, 1907, 
is perfectly valid and intra vires. Therefore, a 
registered person who should, without permis* 
BioD. leave or be absent from the village in 
whiob he resides, is liable to conviction. KINQ- 
Empebor V. UDill, 20 P.R. 1908. Cr. =9 Cr. 
L.J. 1. 

Act XXXI of 1871 (Weights and Measures of I 
Capacity)* i 

(l) Fraudulent possession of false weighls and 
tneasures^ what avtounis S* 2G6. Penal 

Codo^Joint trial of 68 persons— Legalxty. 
—The petitionera (68 io number) were shop- , 
keepers and traders who were convicted under 
6. 26G, I.P.C.v of using short weights. Tho 
Magistrate who tried ihe 60 ca^es took tb© pro* 
eeoutioD evidence in one eaxe only, and a joint 
reply purporting to be on behalf of all the ac* 
cased w^a then put in, headed as being a stale* 
meat on solemn afhrmatioo with refocenco to 
the weights found by the police to be wrong. 
The Magistrate treated this joint statement of 
all tbo accused as being a confession of guilt 
and thereupon proceeded to conviction and 
sentence, Ko Oovernment Notifications wero 
issued under Aot XXXI of 1871, nor were there 
any etanriacd weights in tbe place io questioo, 
and it did not appear against whiob weights 
the Police weighed tbe weights of the accused. 
There was oo evidence of fraud or that the ac* 
eased knew that their weights were false. Beld 
that fraudulent intent was an essential element 
in 6« 266, I.P.O., that the joint statement of 
all the accused oould not be road as an admis* 
sion of such an intent, that the method of joint 
trial was irregular and the conviotion oould not 
be upheld* Stld also that until a set of 
standard waists U provided for purposes of 


/,—Imperial .4c/s—continued. 

Act XXXI of 1871 iWeights and Measures oC 
Capacity)— 

coiiipariioii, it imp >5«'^ible to say witli siccu- 
raey wbother .xny p irttcul.xr set o( bazaar 
weigbU differs so wu]j 1> ln>m that standard as 

to justify an iiiferoru'* n( fi iuii CUOWN v, 
NANAk CHANP. 20 P R* 1913, Cr,==36 P.L R. 
1914*15 Gr. L.J. 11 = 22 Ind Cas. 155. 

Act I of 1872. 

See KVIOKNC t: Al r, lb72. 

Act VI of 1872 lOatha). 

[RHP.* ACT X OF 187:}.] 

(D —S. 5^Kt)idcnce—Oa(h-^Munxcipal 
mission^r—UElder the above section, 
tbe omission to take any oalb, or any other 
irregularity m tbe form in which it is adminis¬ 
tered. does not invalidate the proceedings. 
The High Court declined to interfere* under 
s. 296, Act X of 1872, with the order of a 
Municipti Commissionor, who was the editor 
of a newspaper, who bad, prior to the di^p^^sal 
of the case, made very strong remarks oh tbe 
case in the newspaper of which he wa*? editor, 
holding that there was nothing illegal in bis 
order* though he would have exercised a wise 
discrclioQ if be bad refused to sit ns one of the 
Commissioners in the case, QUEEN v. 
TaBINEB CHURN BOSE, 21 W.R. Or. 31. [F., 
26 W.R. Cr. 6.] 

Act IX of 1872 fContract), 

[REP. IN PAHTi ACT 1 OF 1877 ; REP. IN 
PART AND AMENDED, ACT VI OF 1899; 
AMENDED. ACT IV OF 188C ; ACT XII 01' 
1891] 

(IJ—Criui. Pro. Code (1898), s. 145—Pnrf- 

nershtpprop(y(y^Cla\m of errlusivc possission 
by a vartnir as manager.—Vlhero there are 
several partners, the claim of one of them to 
exclusive possession of the partnership propecty. 
as manager, is a question outside tbo purview 
of 8. 145, Grim. Pro. Code. RADHa RaMaN 
GHOSB V. BALIBAM, 32 C. 249*8 C. W. 
N.889. [B.s 10O.W.N.1088.] 

(2)—S. 23—Parf of consideration being the 
withdrawal of prosftuiion, effect o/.—Where a 
plaiolifl, who claimed with two of the defend- 
* aots to bo entitled to the oflice of the archaka 
j of a temple, sued for a declaration of bis title 
and foe a declaration that an agreement pre¬ 
viously entered into by them with the otberde- 
fendants was void as being the result of coercion 
and as part of its consideration was the 
stifling of a prosecution for criminal trespass 
and theft pending against them, the agreemont 
was beld to be void, notwithstanding that such 
stifling formed only n part of its coosideratton. 
SBIRANGAOHARIAR V. RAMASWAMX axyan- 
OAB, 18 M. 189 = 4 H.LJ. 106. {Lcund y. 
Orimwade, 39 Ch. D. 605, R.) IDiss., 8 A.L. 
J. 498 = 10 Ind. Cas. 216; F.. 29 M. 195, F.B. = 
16 M.L.J. 41 = 1 25 = 3L.B.R. 42, 64 





256 


THE ALL INDIA DIGEST. 


256 


3 .—Imperial Acts~c<>uV\nMsA. j /.—//nper/a//Ic/s— contioued. 

Act IXof 1372 (Contract)—co«a>metI. Act IX of 1872 (Contract)—co-ilmued. 


P R. 1001 : n . A. -224. 8 Ind. Ca<. 1117 = 
6 N.L R. 1 1 ^. n Cas. 321 =31 I’ K. l9l 1 
= 102 P.L.R. 1011. IGInd.Cas 555 = 8NLPv. 
37. s'2 I'.R 1004. 41 PL.R, 1901; Cons.. 

21 M 111 : 71 . 1 S.LR 47.] 

(0|——CoHsidr»ntiDH for ogrfemc“t n^cd 
for ‘?(/itov.<i'!i>i7 7 )joSf>cit/i'j« for cnviinol b‘(n h 
of t>nst — Vul.dity o1 orfiftmtnl — Pen'll Code, 
£. 214, (xcfi). — A person .--ume for pricse^-i n of 
preperty would not be disent.ii led lo a docrr e. 
simply heciu?e ibe sale to bun w.a< !n,i.i«;io 
raise money lor Mipprc-.sing a crunin il prn--icu- 
tion, if tb^re is no evidence to >ibow the ptiini- 
iff's knowledcc of such u'll.aw/ul purpo-e rr of 
any inoticv having bfen paid inpur-^uincc 
tbeccol. Under the exeeptiou to s. 214, I’-nal 
Code, it ii? not everv cc>mpr.>oii-'e of a criinin.il 
pro-eeotion out of Court which i-i a hrc.-i'-h of 
the posinve I.\w. R \.J KHISTO Mon UO v. 
KOYL .SH rilUNUIOU lUlUTT CH-MUKR, 8 C. 
24. 

(4)” S- 23 - b of Ilf if 1 / ol Kobnli e.reculcd for for- 
beainnce froin crinii;i<il ^lOceetihiQs. — A conira.ct 
whereby tbo defendant agreed to execute a 
Kobaln of ci-naia lands in favour of iho plaint¬ 
iff in consideration of the Jailer’s not taking 
criminal proceedings ngair.st tbo former in 
regard (o a compouridaole (Hence is neither to 
bo dtimcii fla fothidden by law nor as against 
public policy and might he enforced. AMIlt- 
UIIAN V. AMIli J.\N, 3 C.W N, 5. 

(6)—S. 23 —Burch n ol jnrot ivhere conlrtict is 
baled on contioniUion o/otmtunf canpl-jint. — 
Where, in h euit to eiiforce tbo performance of 
a contract, tbo defendant pleads that it was 
based on the condonation of a criminal com¬ 
plaint against the plaintiH which might have 
been of a nature not condonablc by law and 
that tbo contract was, therefore, void, the 
burden of proof is on him to show the uator.j 
of the oflr nee complained of. Kumolinath 
SEIN V. BKHARKE Kant ROY. IIW.R. 313. 

(6)—S. 23— of transfer c/ profcrty 
io ccvipldinanty by accused afltr convictioHy as 
compensation. —CertaiD parties couvicled o( a 
criminal cflopce, iu order to avoid appreben- 
pioQ, entered into a compromise with tLe com- 
plaiuant^ who agreed to accept a sum of money 
as costs and as ronoponeatioo for tbo disKr.ico he 
bad suQered. They accordingly sold him some 
property ni lieu of cash. Held that the sale 
was not made under illegal pressure. Though 
the offence whs one in which a compromi>e 
could not be legally admitted, yet, as the 
Magistrate did admit it, and the parties acted 
in good faith, the position of the latter was 
held not to have been affected. SBEIEH 
NUBBEB BUKSe V. UUSSAMUUT BEBEE 
EINQON, 8 W.K. 412. 

23—BfjaZi/j/ of contract to pay money 
for suppressing prosecution for causing death 
accidentally,^Wbete, to auppresa a orimioal 
prosecution for having accidentally caused the 
death of bis wife, the plaintiff voluntarily paid 


money to thv defotidant, knosving the defendant 
to bo the n^arei^t relative of the deceased who 
f could t/tke a part in the prosGcution. the con- 
! tract held to be void as against morality 
and public policy, and the plaintiff was held 
I not er>ti'led to sue ff'r the money so paid. 
JRETOO MATIATO V. MONEEKAM MAHATO. 
17 W R. 8i. 

(^} — S. 23^Suit to recover consideration for 
C'-^^npoundi-ig charge of wrongful restraint ,— 
Wuere A w.is criminally prosecuted by B for 
wrongful rc>trHiijC, and heenme to terms with 
B to p.iy him for the withdrawal of the com- 
pi iiu?, or to deposit money or property with C 
to be paid over lo B on the disposal of the case 
( according lo B's petition of withdrawal ; and the 
I Migistrite, inslcad of allowing the with draw- 
1 al of the charge, punished A crimioally, held 
I that A could sue for the recovery of the mouey 
I or properly, as the charge was not one which it 
I could have been illegal for A to withdraw with 
j I be consent of ihe Magistrate, the offence 
ebarg'^d con>iititig of an act for which B might 
h-^ve ^uc'd (or <1 images in the Civil Court. 

; MOTHOORANaTH BHOOMICK v. KBNARAM 

IvUUMOKAR. 7 W.R. 33. 

(9i —S. 23 —of agreement to stifle 
I prcsecntion^Non^rompoundable offence .—An 
agreement, iht obj^ci* of wbioh is to stifle a 
prosocui ion, e g,, to compound an offence which 
cannot by law be compoundod, is aguinst public 
poli<* 3 ’ ai d cannot be recognizi'd iu any way by 
a Ci’Urt of law. DaLSUICRAM HARGOVINDAS 
I V. Chahebs DF.nuETTON, 6 Bom. L.R, 73. 

nO) —S. 23^Whether guarantee given for not 
tal;i g criiunml proending^ enforceable —A 
gUA'antec which a surety gave to tbo creditors 
of I), f'^r ibe payment of the debits due to them 
by 1), on C(m<ideiation that they were to ahs- 
Inin ir^m taking criminal proceedings against 
D* for criminal bresoh of trust for 15 days and 
by implicatiou to abstain from taking such 
proceedings altogeihor if the said debts were 
paid within that time, was held not to be 
cDf'Trenblo by the creditors. A man, to whom 
a civil debt is duo. may take securities for that 
debt from bis debtor, even though the debt 
arises out of a criminal offence and he threatens 
to prosecute for that offence provided he does 
not, in consideration of such securities, agree 
not to prosecute. Ho must not, however, by 
st fling a prosecution obtain a guaraotce from 
third parties. Kessowji TULSIDAS v, HURJI- 
VAN MULJI, 11 B 566. [ft., 28 A. 7l8==3 A, 

L.J, 60G«A.W,N. iSOB. 212, 11 O.L J. 131 
*6 Ind. Cas. 98, 11 Ind. Css. 321 = 31 P-B. 
1911 = 192 P.L.R. 1911, leind, Oas. 555 = 8 N. 
L.R. 97, 67 P.W.R. 1914 = 39 P.R. 1914, 17 
0.0. 213; Z>., 9 P.R. 1906 = 19 P.L.R. 1906, 1 
S L.R. 47 ] 

(11)—iS. 23— Aqreement not to prosecute for 
giving false evidence—It is esaential to the 
well-1 eing of society that persooB who commit 
offences which are of a public nature, and 
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/•—ImperiQl Acis —contiuued. 

Act IX of 1872 (Contract) — 

which are punishable as crimc«, sliouKl bo 
brought to justice. Therefore* a Court cain'ot 
take crguizauce of a barg.im to abstain Irom 
tho prosecution of a person for such an cfiencc 
as that of wilfully giving the false evidence. 
QUEFN V. B'L Ktshan. 3 N.W.P 166 = Agra 
F.B. Ed.. 1871. 252. 

(12) —S. 23—Ctn/Micf (o j ay mouv f\r /or- 

beorxf'O ffotn eriniuiof f rosrc 2 <ficn.—A cinlract 
to pay money in consideration of foregoing a 
criminal prosecution is opposed to public policy 
and will not be enfcrced ; the consideration to 
support the promise in such accntract being a 
vicious consideration K AN DAN CHETTI v. 
CCORJEK SEIT, 2 M.H.C. l87. (6 Q-B. 30S, 

K.C. in error, 9 Q.B. 371, Obrerved.) 

(13) —S. 23—Corfiocf contpoundir.g assnuU. 
contract cempeundibg au assault is uor 

illegal, and may be sued upon. Tbc fact of 
two of the defendants beieg M^bomedana dees 
not sff'tct the principle of the decisicn. 
MOTHOOUANATH DEY V. GOPAL ROY, S W. 
R S.C C.R. 16. 

(14) —S. 23— Compotindwg prosecution for 
fraudulent abstraction of doeuments^^Tho plain* 
tiff, a resident of Pondicherry, held a bond from 
one of the defendacls (the 2nd) for a cortain 
6um of money. This hood the plaintilf charged 
the eaid defendant before the French legal 
authorities with having fraudulently abstracted 
from bis house in Pondicherry and be obtained 
the arrest and tbo extradition from British terri¬ 
tory of the 2ad defendant, as also of bis brother 
the 1st defendant. The latter ou bis way to 
Fondioberry met the plaintifl* and a settlement 
of aooounts took place. Tbo 5tb. 6tb, 7th and 
the 8tb defendants made themselves liable by 
executing the bond sued on for tho sum found 
duo to the plaintiS, and took indemnity bonds 
to tbcmselvfls from the 1st defeniant, the con- 
Bideration being tbo agroomeot of the plainlif! to 
disoootinuo further proceedings on the criminal 
oharge. The Court at Foodichercy sanctioned 
the agreement as a compromise by Civil redress, 
and suspended further proceedings in accord¬ 
ance with the law in force in the aettlement. 
Beld^ that tbe contract was enforceable, the 
facts of the case not showing tbe compromise 
to be in its nature prejudicial as being in con¬ 
travention of public policy under tho Govern¬ 
ment of British India, or injurious to tbe good 
order and interest of society, in regard to tbe 
administration of public jui^tice. The English 
Common Law rule, that contracts for tbe 
compounding or suppression of oriminal charges 
cl ofiences oi a public nature are illegal and 
void, has no application to a contract for com¬ 
pounding tho prosecution of oriminal proceed¬ 
ings for an oSence against tbe Municipal Law 
of a foreign country. The rule of Interaational 
law that tbe law of the place of a contract 
governs Us validity U subject to the qualification 
that every state may refuse to enforce a 
contract when it is for tbe fraudulent evasion of 

17 


/.—/mp«?r/5/ .Ai7s—coDlinued. 

Act IX of 1872 (Contract)—conc/tiCiV'f. 

ils liw5. rr luinin i:> to ils*" public it-l 
of HUtret-l’-'. SI 1.l:\YA 1 ILEAl v. SUl>EAVA 
MrivvLI, 4 M H G 14. 

(151-S. 2:;—Wii lUHMU Ah or Case, 
< )ld S. C lo, ^ Kioh. 

(If)— 6 'a. J321--7.’\'M'’Con^rncf 
(0 XHitt vthifji s}4tctu fir Jtis ta\l ^n>uf—Crnii. 

i'>o. Citic (.li7 V (j s- oEl— 

constthration — J'r.rt ore sin-flc C‘ )i'>rh r'7lton 

caniHt be Sipnrati*} to rnlniati. an ninn (.— 
Pending a ci iminai ebsuge ugaui^t L. Li> plead¬ 
er strod bail for bun; aid a.^ an nH».muily frr 
ihc hail ic(\i frrm him a salc-dccd and a rent 
nofo regaroirg hij^ heu^e, in tbo name of Ibo 
plainUll. Tbe ccn?ider.alion for tbc ?alo drod 
was a sum of R«. 8,000. of which R'?. 5,000 
were tbe indcmnily for tbc tail bend, and tbo 
remaining Rs 3,COO reprerented tbe advances 
to be n^ade tliereafter by (be plaintifT Tbo 
plaintiff sued on tbo rent cote to recover from 
L tbo sum of Rs 2,0C0 as rent. Bcld that the 
contract for indemnifying (bis pleader for bis 
bail-bond was illegal ; and (bis illcgaliiy ren¬ 
dered tho $alc-decd void in law ; that tbe rent 
note was tainted with the same illegality which 
affected tho sale-deed and could not stand on 
any separate footing ; that tbe agreement was 
an indivisible agreement; part of a single con- 
sidcratioD for one object was unlawful and. 
tbereforo. tbe whole agreement was void under 
s. 21 of tbo Indian Contract Act, 1872. Beld, 
further, that tbe deposit allowed under s. 513, 
Grim Pro. Code, is allowed m substitution only 
of the bond which tho principal himself would 
otherwise exocute, not in substitution of any 
bond which bis surety executes. LAXfMAN LAL 

K. Pandit v. Mulshankah Pitamiiardas, 
10 Boro, L R. 553, [/?., 10 Or L-J. 410*3 lud, 
Cas. 695 = 3 S.L.R. 88.] 

(17) —8. 24—See No, 16, supra. 

(18) —Se. 76, Oovcrnvienl currency notes 

U'hfUier —The change of a Government 

currency note for money ia not a contract for 
sale and tho transaction being tbe exchange of 
money in one form (or money iu another is not 
governed by tbe Contract Aot. EMPRESS v. 
JOOGESSUR MOCHI, 3 C. 379 = 1 C.L.R 339. 
[Dtsf.. 25 B. 702*2 Bom. L.R. 392 ; R., 115 
P.L.R. 1904 = 18 P.R. 1905.] 

(19) _S, 108—Restoration op Pro¬ 
perty, 2 P.R. 1908, Cr. =6 P.W.R, 1908 = 140 
P.L.R. 1908-7 Cr.L.J. 279. 

(20) —S. 108—See STOLEN Property, 

L. B.R. 1872—1392, 84. 

( 21 ) —8. 108—S^e No. 18, supra. 

(22) —8. 178—S^e JURISDICTION OP CIVIL 
AND CRIMINAL COURTS, 4 L.B.R. 96 = 6 Cr. 
L.J. 135. 

(23) —8. 178, proviso 2—See RESTORATION 
OF Property, 4 L.B-B. 13=6 Cr.L.J. 196. 
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/.—Imperial .4c/s—continued. 

Act X of 1372 (Crin>. Pro. Code). 

See Cunr. PRO Code, 

Act XI of 1872 (Foteigti Jurlfidictioo and 
ExtraditloD). 

[Rcr., ACT XXI OF 1879.] 

See ACT XXI OP 1879. 

(1) —3>. 3, 9—JURISDICTION OF CRIMI¬ 
NAL COURTS—GENER AL, 2 A. 218, P. B. 

(2) — Ss. 3, cl. 12) and 9— NaLive State .— 
AmeoabiUty ot N^itive laiian s^ubjcct^ to 
British C'>Uft9 {or oileoces commiirol bi^vood 
India. CftOWN v. Dad G\L. 29 P.R. 1878. 

( 3 j— 5 . 9—Ac/ XXI o! 1879. s, ^—Offence by 
British subject in Niiioc Stite^Extradition— 
Native subject. — S 9, Act XI of 1872, runs thus: 
—"AH British aubjocts, European and NativOi 
in British India, m%y bo dealt with, in respect 
of oQcuccs committed in any Native S.ate, as if 
such oQences bad been commitlcd in any place 
within British India in which suob subject may 
he or may be found.In ro cnactiug tbo pro¬ 
vision ui H. 9 of Act XXf of 1879, the Legis¬ 
lature omitted '' may be and retained only 
*‘may bo found.'* Held that, looking to the 
purposes of these Acts and to the fact that the 
words “ may be,'* ** may be found," really mean 
one and the same thing, the alteration in the 
recent Act merely to avoid redundancy, 

and the eipressioo '' found " used in it must bo 
taken to mean, not whore a person is discovered, 
but where be is actually present. Where a 
person charged with the offecce of tbofc in a 
dwelling house in Rijputana, being found in 
Birdbi territory, another Native State, was 
brought from that place to Abmedabad, and 
was charged before the Courts there, held that 
those Courts had jurisdiction to try him. 
Where it was proved that a place in British 
territory was the home of the accused's parents, 
and that be himself was born end educated 
there, and that he only wont 1J years previously 
to a Native State for purposes o( trade, living, 
during that time, sometimes ia British territory 
and sometimes in the Native State, held that 
there was a legal presumption in favour of the 
accused being a Native Indiao aubject of Her 
Majesty, and, therefore, amenable to the 
jurisdiction of tbo British Courts. EMPRESS v. 
MAGkN LAL. 6 B. 622- [F., 13 B. 147 ; i?., 35 
B. 225 = 13 Bom.L R. 296 * I B ’im. Cr. Cas. 26 
BP 12 Cc L.J. 356= 10 Ind. Cas. 956, 12 Cr.L J. 
ll3 = 9lDd.Ca9. 677=1 P.R. 1911.Cr, =84 P.L. 
R. 1911 = 4 P.W.R. 1911, Cr.] 

(4) —8. 9-See JURISDICTION OF CRIMINAL 
OouBTS—G eneral, i M. 171* 

(5) —8.9—See MAGISTRATE, JURISDICTION 
OF—General jurisdiction, Rat. Un, Cr.C. 
79 = Or. Rg. 18 1M875. 

$^See Nos. 1 and 2, supra. 

17 )—S. ll^^Receivhig property stolen in 
Indore S/afe.*—A d accused person who received 


Imperial Mc/s—continued, 

I Act XI of 1372 (Foreiifn Jurisdiction and 
I Extradition)— concUidcd, 

ir> British territory property slnlen in the oom^ 
mission of a dacoity m tbe Indoro State cannot 
be surrendered under the warrant of the Political 
1 Aeeot at Indore. HUKAM CHAND v. CROWN, 
j 14 P.R. 1873. Cp. 

' Act XV of 1872 (Christian Uarriage), 

I 

CRei’. IN I’AHT. Act XVI OF 1(374; Rep. 
IN PART AND AMENDED, ACT XII OF 1891. 
AMENDED. ACT VI OF 1986. S. 30; ACT II OF 
1891; ACT I OF lOOi.J 

(D—Ss 3 a»j(i — Uuauth'irised niarriage of 
a Christian child .—The words " person who 
professes 6be Christiito rcligioD,” as used in 
Act XV ol 1972, moan not only adults who 
profess that relieion. but also their children, 
who are io law presumed to follow their father’s 
relicion. Where an unauthorised person solem¬ 
nised tbo marriage of a child of tbe age of three 
years born to a Christian who was baptized, 
hilii, that tbo person was guilty nf an oSence 
under s. 69 of tho Act. QUERN-EMPRESS v. 
Veeradu, 18 M. 230=>JWeir 813. 

(21—Ss. 5, 10. 12,13,38.68, 70 a«ff 73— 
Sofeuinisafton of marriage by on Episcopally or¬ 
dained person without pu&fis7(t»i7 notice of such 
matriige.—'Nhere a Syrian Priest, who bad 
received an Episcopal ordination, solemnised a 
marriage according to tbe Roman ritual, being 
80 authorised by the Paltiarcb of Antioch, undoc 
whose jurisdiction be was, without the notice 
of tho banns of marriage as required by Part 3 
of the Act, and where there wag nothing to show 
that a marriage solemnised with the Roman 
ritual under the sanction of the Bishop of a 
Syrian Church was not solemnised according to 
the rules, rites or ceremonies and customs of 
the Syrian Church, held, that the priest wasiiot 
liable to be convicted for an oflonce under s. 73 
of tbo Act. REV. Father Causased v. Rev. 
SAUREZ, 19 M. 273= 1 Weir 814. 

(3) — Ss, 5, 69 — Celebration of Christian 
marriage by iinaulhorised verson—Presmee of 
Marriage Registrar. —Where tbo Lay Trustee 
of a Church, not coming within one of tbe four 
classes of persons mentioned in clauses 1, 2, 3 
and Sof s. 5 of the Act, solemnised a marriage 
between CbriFtiane, according to tbo rights of 
the Church of England in tbe presence of the 
Marriage Registrar, who was present, not in bis 
official capacity as Marriage Registrar, but as a 
relative of the bride, during tbe absence of the 
incumbent of the Church and of tbe Native 
Pastor, who had previously published tho banns 
of marriage, held, that the Lay Trustee was 
properly convicted under s. 68 of Act XV of 
1872. Queen-Empress v. Fischer. 14 H. 
342 = 1 H.L J. 438 = 1 Weir 802, F.B, 

(4) —S. 10—See No. 2, supra. 

(5) —8. 12 — See No. 2, supra. 

(6) —8.13— See No. 2, supra. 
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Aot XV of 1872 (Christiao Marriago)~cou6^. | 

(7)-^Ss- 18, 66—** juris non ex'ii- i 

sal,'* (XpplicaMitif ol\ to a false diclaraiion untl r 
5. 18.--ln4smach as the deolaratioQ required by 
B, 18 is one as to the best o( the dop‘)Dcnt's belief 
aad as s. 66 ooly m penal tbo '* intentionally 
m\kiDRa false o%th," the doctrine 
f?tri$ is not applicable to a doclara- 

tion, alleged to be fal^e. but only made to the 
best of the deponent's belief. QUTRM Em¬ 
press V. ROBINSON, 16 A. 212* A. W.N. 1891, 
49. 

(8) --S. 39—No. 2, 

(8-a)—S. 66— See No. 7, s«pra. 

(9) —Ss. 66 to 76—Scop« of the sections. —Ss. 
*66 to 76 apply to all persons, who are not author- 
Ued to do 80 , solemnising a marriage between 
Christians, and do not apply simply to marriages 
that are to take plaoe before a Marriage Regis¬ 
trar. Queen-Empress v. Fischer, 14 M. 
342»1 M.L J. 438»1 Weir 802, F.B. 

^ (10)—8« 67— See Noi 9, supra. 

(11)—S.69— Requisites for convicting a person 
under the srefion.—The only (acts oeoes^sary to 
support a conviotioQ under s. 63 are these: — 
first, it must be proved that the accused was 
oot authorised under the Act to solemnise a 
marriage in the absence of a Marriage Registrar, 
and secondly, that he knowingly solemuised 
the marriage in the absence of such Registrar 
between per^^ons, one or both of whom was or 
were a Chrislian or Christians. The word 
** knowingly ** only applies to the fact that the 
person so solemnising the marriage is aware 
that be is solemnising it and that the person or 
persons he is professing to marry is or are a 
Christian or Christians, QUEBN-RMRRES8 v. 
Fischer, 14 U 342^1 M.L J. 458-1 Weir 
«02 = 1 Weir 40 ; P.B. 

(12) —S. 69—UunufAorised persons so/emnts- 
ing inarriige when one ol the parties is a Cnris- 
iicn —8. 68, as amended by s. 6. Act II of 
1891« makes pnnishable the eolemnisation of a 
marriage between persons of whom one is a 
Obristiaa, unless the person aolemnisiog such a 
marriage has been authorised for that purpose 
under s* 6. Where a Hindu celebrated the 
ceremony of marriage according to the Hindu 
•form between a Native Christian and a Hindu 
girl, held, that the person performing the cere¬ 
mony was liable to be convicted of an offence 
under s. 68 inaamnob as be was oot autborisod 
under s. 5. QUEEN-EMPRESS V. YORAN, 17 
M. 891->1 Welp 813, (6 M.H.C. App. 20, R.) 

(19)—S. 68— Meaning of the term ^*solem^ 
term solemnieein 8. 68 of Act 
Xv of 1072 means conduct, celebrate or per- 
form ’ and should not be limited as applying 
w only such marriage oeremonies as are per¬ 
formed by some person possessing, or claiming 
autbonky (o perform them by virtue of cede- 
Biasiioal authority. Therefore, an unauthorised 
person, not being the persons being married, 
'Who actnally takes part in performing the 
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Act XV of 1872 (Christian Marriage)—cone/f. 

mirriAgf', th\t i*;, in diing any act that is 
suppo?^ed to bo nti'orial to oonstitute tbo 
marciago. is guilcy under s. G3 as a p%rty oilher 
snlomni^ing a m or professing to do so, 

(jL'EKN-KMruESS v. P \Ub. 20 M 12 = 1 WeiP 
8^0. 

(14) —S. 09— See Nos. I. 2. 3 and 9, supra. 

(15) —S. 01— Sre No. 9, supra. 

(16) —S. 70—N^. 9, suprn. 

(17) —S. 71—Sec No. 9, supra. 

(19) —S. 72—See No. 9, supra. 

(19) —S. 73 —Scope of (he section ^Notice of 
ntarringe whether (o be gu en bp an Episcopallp 
ordainedpers.ot.^S.IS is a highly penal section, 
and must ba construed strictly and in favour 
of the liberty of the subject. The soclion does 
not require that a person, who has received 
Episcopal ordination, and who i.s not one of tbo 
cla4S9ssp3cially oxceptoi by that section, should 
publish a notice of any marriage which ho 
intends to solemnise. REV. F.^TREIt Cau* 
S^SBL V. Rev. SsVHE'A. 19 M. 273 = 1 Welc 
814. 

(20) —S- 73—See No. 9, supra. 

(21) —85. 74 to 7G—See No. 9, supra. 

(22) —Pirt 3 —ApB/ica6i/i/s/ Episcopilly 

ord lined persons.-Part 3 of the Aot only applies 
to Ministers of roligion licensed under the Aot, 
and not to Episc'>piny ordained persons. REV. 
Father Caus\sel v. Rev. S\urez, i 9 M. 
273«1 Weir 814. 

Act XIX of 1872 (Penal Code Amendnient). 

(SHORT TITLE GIVEN, ACT XIV OF 1897. 
Declared in force—in the Santhal 
Par(MNas, Reg. Ill op 1872, s. 3, AS 
AMENDED BY REG. Ill OF 1899, S. 3 ; IN THE 
ABAKAN Hill district, Reg. IX of 1374, 
S. 3 ) 

(l)_p^nai Coie, s. 230—“ Coin '* defined—It 
is not necessary, to satisfy the ordinary deCni* 
tion of money, that coins should be alegal tender 
receivable at a value in rupees fixed by the 
law. Gold Mohurs having no absolutely fixed 
value, but having a current v^lue, which is not 
ascertained merely by weighing them as lumps 
of gold, but attaching to them as coin, are 
coins" for the time being used as money. 
QUEEN V. KUNJ BEHAREE. 5 N.W P. Ib7. 
[Dm 29 A. 141»4 A.LJ. 43«A.W.N. 1906, 
309^4 Cr.LJ. 463.] 

Act YIII of 1873 (Northern India Canal and 
Drainage). 

(Rbp. in part. Act XII of 1878; act 
XYI OF 1874. Rep, in part (in Punjab), 
ACT XVI OF 1887. AMENDED ACT XII OW 
1891; AOT XVI OF 1899, (IN PUNJAB), BEG. 

I IV OF 18980 
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/. — /aiperiai A cis^cc nlicucd. 

Act VIII of 13Y3 (NoriherD India Canal and 
Drainage^— 

( 1 ) -S>-7. 70—Cutting walls ofcanal-PuDish- 
applicable —SiC PENAL CODE, 
S. J A.L.J. )rr2 = 13 lud. Cas. 829«l3Cr^ 
L J. 1 U=*34 A. 2)0. 

( 9 .) -S. 45 —Ppsisfnncc to a .Yu6 xY.'i^iv— 
Diblnihti for canal diu$ under Act—Order/<.}' 
distraint not foruialhj drotm up—Penal Cede, 
s. 166.—S. 47 of Act VlII of 1873 refers to 
the recovery ol canal dues by the CclUctor 
from the lantborda>s who have been required 
under that Act to collect and pay such dues. 
But, under s, 46, the Collector may recover 
duee from such persons as have actually used 
canal water, although a lambatdar has been 
appointed. Hence, where a Naib Nazir who 
was a public servant proceeded to distrain cer¬ 
tain crops for an amount due on account of 
canal rates, under an order from an Assistant 
Collector, and the persons against whom 
distraint was issued oflercd resistance to ibo 
Naib Nazir in the discharge of his duties, held, 
that they were guilty of ibeoHence under $« 166, 
I.P.C., aUhougb the order of the Assistant 
Collector might not have been formally drawn 
up. Emperor v. ardullah, 27 A. 499«A. 
W.N. 1905. 74s2 A L.J 219 = 2 Cr. L J 183. 
(21 JI. 296, fi.) 

(3) —S.70 (4)— Authorized distribution means 
distribution expressly made by canal authorities 
—Private arrangement of water, disturbance of 
— Offence — Civii remedy.—The * authorized 
distribution * spokeci of in s. TO (4), Canals Act, 
1673, refers only to such disiribution as has 
been expressly made by tbo canal authorities, 
and any further distribution between a landlord 
and his tenant i$ a matter of private contract 
which merely entitles the tenant to bring a 
civil claim. Basan v. EmPEROR. 2l7 P L R, 
1913 = 19 lod. Cas. 713 = 21 P.W.R. 1913, Cr. 
= 14 Cr. L J. 261= 19 P R. 1913 Cr. 

(4) —8. 70—See CiUM, Pro. Code, 1898, 
8. 33, 1 A. 461, F.B. 

(4 a)—S. 70— See No. 1, suj:ra. 

(6)—Ss. 70 and 74—De/inifionc/ “ CanaZ”— 
Damage to trees growing on canal banks,—Held, 
that damage to trees growing on a canal bank 
is damage to a canal within tbo meaning of 
8. 70, c). (I), read with 8, 74 of Act VIII of 
1873. Emperor v. umrao Singh, A.W.N. 
1907, 18 = 4 A.L J. 204=5 Cr. L.J. 196. 

(6)—S. 74— See No* 6, supra. 

Act X of 1673 (Oaths). 

[REP. IN r.\RT, ACT Xll OF 1873; ACT 
XII OF 1876; ACT VI OF 1900, S. 48. j 

See ACT VI OF 1872. 

(1)—Odfh ttol to be administered to versont 
whose statements are recorded under s. 164.—A 
Magistrate has no power to administer an oath 
or affirmation to any person whose statements 
he records under s. 161» Crim. Pro. Code. Hie 


t,—Imperial .4c/s—continued. 

Act X of 1873 (Oskths)^^continued, 

function is to prepare a record in the manner 
and subject to the condiiion^ prescribed in 
s. 164. Lalu V. EMPHHSS, 2 P.R. 1893, Cr. 

(2j—Omission to record the fact that oath 
was administered -Pru>umption —Sec ACT XII 
OF 1890, s. GO. 11 A.L.J. 933. 

(3)—S, i—Crim, Pro. Code, s, \22—Inquiry 
as to the filnrss of surity—lUcording €t;idenc6 
on oath —A Magistrate bolding an enquiry as 
to the fiiness of a surety has power to record 
ovidcDcc CO oath in the exercise of the power 
and duty conferred and imposed by s. 122. 
Empehok V. Ghulam Mustafa, 26 A 371 = 
A.W.N. 1904, 82. (A.W N. 189S, 154, A.W.N, 
1903, 36, R ) [ft., 10 Cr. L J. 2*25 = 2 S.L.R. 

11 .) 

(1) —S. 4—Investigation into collision by a 
Special Court—Examination on oath of Serang 
of colliding vessel—ACT VI OF 1884. 8s. 31 
to 35, 12 Cr. LJ. 577 = 12 lod. Cas. 841 = 4 
Bur. L.T. 130. 

(5) —S. 4—See FALSE EVIDENCE, 2 L.B.R, 
272. 

(6) —S. 4—See PERJURY, 29 M, 89 = 3 Cr. L. 
J. 370. 

(7) —5s. 4, 5. 6. 7, 13, 14, 15—Omission to 
lake oath cr affirmation. —The evidence of a boy 
aged 10, to whom no oath or affirmation was 
advisedly administered, was held to be admis¬ 
sible. Tbo provisions of the Oaths Act and of 
$. 108, Evidence Act, were discussed in this 
case. Budha v. Empress, 31 P.R. 1889, Cr. 
(10 A. 207| Diss.) 

(8) —Ss. 4, 6 and 14— Crun.Pro^ Cede, 1882, 
s, 164— Person making a statement under s. 164, 
whether can be bound by an oath—Evidence Act. 
s. 3.—The direction in s, 164, Grim. Pro. Code^ 
that the statement shall be recorded in one of 
the manners prescribed for recording evidence 
is merely a direotion as to procedure. The 
statement itself is cue which the law permits to 
be made before the Court by a witness, and is* 
therefore, evidence within the definition of s. 3 
ot the ludian Evidence Act. The person mak« 
ing it is a witness within the meaning of s» 5 
of the Oaths Act, and therefore one to whom 
an oath or affirmation mi^ht be administered. 
A charge under s. 193» Penal Code, can, there- 
fore, be framed as regards a statement under 
9. 164, made on oath before a Magistrate, in a 
stage of inquiry which he was authorised to 
conduct under the Code of Criminal Procedure. 
QUBEN-BMPRBSS V. ALAQU KONB. 16 U. 421 

Velr 17S = 2 Weir 142 = 1 Weir 822. [F., 

29 M. 89 = 3 Cr L.J. 370, 8 Bom. L.R, 589 = 4 
Or. L.J. 133 I R-t 14 Bom. L.R. 753 = 13 Cr.L» 
J. 709 = 16 Ind. Cas. 517 ; D., 13 Cr. L.J. 33 = 
13 Ind. Cas. 278 = 5 S.L.R. 174.] 

(9) —Ss. 4, 14—See SANCTION TO PROSE¬ 
CUTE—CONDITIONS REQUISITE FOB GRANT 
OF SANCTION—Necessity, supficdbnot 
AND VAliXDlTY OF SANCTION, 18 P.R. 1899, 
Cr. 
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/Acfs—continued, 

Aot X of 1873 (0^ths) ^ continut'd. 

(10)—S. 5-S. 1G4. Crim. iVo. ISSi — 

Evidence .let, s. SO ,—A confession recorded 
under s. 164, Crim, Pro. Code, purpr>rtinR to 
have been taken on oiib in vinlarion of tbc ex¬ 
press provisions of tho Act is not a cnufossion 
recorded in accordance with lavv and. thoreforo, 
the record is not admissible under s. SO, Evi- 
donee Art, toorova that con^cs'iion. I'iMPUESS 
V. BaNKO BIHARI. 10 C P L.R. Cp. 16. 

{IDS. 5—Penal Code, ss 191 and 193— I 
ot a veyson for ottainino inform^ 
ciion for the purpose of tahing proceedtntjs— 
Contradictory s^afon^nfs made by such person i 
0 $ a wiiyiess at the trial — Crhn. Pro. Code 
s. 190 (c).—Although a M^g»stratc might 
examine a person for the sake of obtaining lo* 
formation upon which a case might be started 
against some person not before the Court, be 
oannot examine him on oath as such person is | 
not a witness. There is no authority, that, 
being 60 examined, such person i< bound, by any ; 
express provision of liw, to state the truth* 
Consequently any charge for giving false evi* 
dence founded on such staUment is bid and it, 
tberotore, follows that a couvictinu ba'^ed on the 
statement, as being contrary to another state* 
meutmtdoat tee reguUr inal without any 
proof or dndiug that the sec-)nd st^tsm^mt vvis 
false cannot be maintaioed. Haui CKAUaN 
SiNGFl V QUEEN-Emi»FKSS. 27 C. 453-4 C. 
W.N. 249. [Diss , 8 Bom. L.R. 589; Bel. on, 
12 (Jc. L J. 3-4C-10 Ind. C»s. 622 = 7 N L R. 
65.] 

(12) —S. 5—JSxamina^tou of child without 
aj/lrmation — Evidence Act,s. 118 . —Whether a 
child understands the nature of an oath or not, 
be should, when examined as a witness, bo 
examinoi on oath or aflirmation. QUBEN- 
Empress V, Sheoratan, S.C 242,Oudh. (16 
M, 105, B.) 

(13) —Ss. 5, 67—— Solemn affirmation — 
fo whom to be administered-^ Omission, ^AU 
witnesses whether they are men or only boys 
aged 6 or 7, if they are compctcut witnesses 
under fi. 118 of the Evidence Act, i.c., if they 
are able to understand what goes on in Court, 
must bo affirmed under b. 5 of the above Act. 
The word ‘'omission’* in the above eoction 
includes any omission and is not limited to 
accidental or negligent omission. EMPRESS 
V. Sambbia Mahar, 11 C.P L.R Cr. 16. (16 B. 
359. 14 B L.R. 294, Avpr. ; 10 A. 207, Contra ; 
16 M. 105. R.) 

(14)—8. 5— See Nos. 7 and 8, supra. 

(16)—5s. 6. 6, 7 and 13^Evidence Act, s. 118 
*^Evidence of children taken without ojjirma- 
fion—Admi5si6i2ifi/«—Where a Sessions Judge, 
after being fully eatisfied himself of the 
intellectual capacity of a child to give evidence, 
intentionally omitted to administer an affirma¬ 
tion, as it appeared to him that the child was 
of too tender years to render any attempt to 
bind bis oonsoienoe expedient ot practically 
•operating bat enjoined the obild to tell the 


/. - imperini .4cfs—continued. 

Act X of 1873 .Oaths)—confinur^f. 

truth and Jidmitlcd hi'^ evidence, heii. {Per 
Ctd!;n\, C.J ) in.it tin' lelioii of tbo Sessions 
Juilco ni . 1 !I'inn**U ring an oath or 

nllinuition wis irroiinlar uul that tho irregula¬ 
rity was vot ciifi'd bv 11 "f tho Oitbs Act 
and that thoevi lt.ni*co( th(' ' Inld therefore, 
inidmi.'^diblo. lltli, i<r Pni.r, ./. U'nnfra)^ 
that such iiUontion:il to .ulminister 

an o.ath or to alhnn the ehiM. \vb *n tho child 
was otherwise c'^iupotent to guo cvulcm'o, wts 
cured by s. 13 of the ui I tho 

evidence adjnis-iihl<'- Kmi j^i'SS 

V. VIRVPEUUMAL. 16 M. 103-1 Wcir 823. 
rn.. 7 Cr. L J. H » = I0 <KC 337, IIU 106=11 
(Jr. L J. IS5 = 20 Ind. C i-. 7M - IS OJ.- J OSi 
= 18 C.W.N. 117, n C P.L R. IG. Cr . 15 Cr. 
L J. U>1 =22 Ind. Ca-*. 737 ] 

(16) —5s. 5, 0. 13 — .lof, s. 118 — 

Ct'UijK'tency to <ridence^Pe>:s nis fj tender 
yenr<:^OfHi^sioti fo take evidence on oith <ir 
offinnalinn .— WbiLt tbo limit of ago as to tho 
competency of witnc<ises has bcoo removed, tho 
general principle that they should Co competent 
to give ‘'rational an«wofi*' to questions h\s 
been allirmed, as shiwfi by s. 118 ot the 
Evidence Act. The nocc««i\v of oaths or solemn 
al1i'*mitions has been loamt lined and impora- 
lively required, an s^bowu by s. G <d the Oitbs 
Act. Tbo omisiiood or irregularities in the 
adinimstr^tiou of oaths or solemn .ifVrmations 
are be overlooked in certain oafies con¬ 
templated by 3- 13 of the Oitbs Aot. Tho 
evidence of a child of eight or nine years of 
arc. who has not attained such maturity of 
miad as would enable him to reahzo the 
solemnity or obligation of an o itb or affirmation, 
is 10 idmis.siblo, if it has been deliberately and 
advisedly taken wiihout any oath or .athematioo, 
aod s. 13 of the Uitbs Act docs nob apply to it. 
Au inability, from lender years, to comprehond 
either the spirituil or legal obligations of an 
oath or solemn adirmatiou ie iniellectual 
iucompetency, and m ikes the child incompelent 
to be examined as a witness at all. QURRK- 
Empress V. >[arU, 10 A. 207 = A.W.N. 1888, 
86. (14 B L.R. 294. Diss.) [Dis^,. IG B. 369. 

15 Cr. L.J. 161 = 22 Ind. Cai?. 737, 31 PR. 
1889, Cr. ; R . 11 A. 183 = A.W.N. 18ft9, 65, 41 
C. 406 = 18 C.W.N. 147 = 18 0.L.J. 582 = 14 Cr. 
L J. 495 = 20 Ind. Cas. 741, 16 M. 105 = 1 Weir 
826, 11 C P.L R. 16, 2 L B.R. 322. 7 Cr. L.J. 
89 = 10 O.C, 337, 20 P.R. 1902, Ct.] 

(17) — Ss. 5, 6 and ^3^JCvidence 4cf, $. 118 — 
ComfyeUncp to be a witness, ot old 7nen and young 
children.-^ There ie no direotioo or intimation 
io 8. 118 to a Court, which has to deal with 
the question whether a person should or should 
not be examinedi that it is to enter upon 
enquiries as to hie religious belief or to open such 
a field ot speculation asts involved in the (fuery 
“What will be the coosequenoe hero or here* 
after, if you will not tell the truth? ” But a 
Court is to ascertain, in the best way it can, 
whether^ from the amount of intellectual 
capacity and understanding of a young or old 
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i»—!fnperlal Acls^cov.Uuued. 

Act X of 1873 — ci^ntinued, 

person, th .%1 th»- person is able to gis’c a rational 
and iotclligent account of what be has seen, 
board, or done on a (larticular occasion : and if 
tbo Court is satisfied that a child of twelve years 
Of an old man or woman of a very advanced ago 
can satisfy those requirements, the competency 
of (be witness is established. (10 A. ‘i07, K.\ 
(Afpr.. 16 B. 359; R., 16 JI. 105*1 Weir 8i0.’ 
Having regard to the language of the Ottb^ 
Act» neither a Judge nor a Magistrate has any 
option, when once bo has elected to take the 
statements of a person as evidence, but to 
administer either an oath or an atllrniation ^ 
to such a person as the ca«e may renuiro. 
QUKEN-R^rrRESS V. LAL SAII.M. li A. 183* 
A.W N- 1889, 63, [/?., 16 B. 351), Jl C* 40G 

«18C.LJ 682 = 18 C.W-N. M7«M Cr.L.J. 
485*20 Ind. Cas. 741, 16 M. 105*1 Weir 823, 
11 C.P.L.K. 16, 7 Cr.I.J. 69*10 O.C. 337.J 

(18) —Ss. 5, G and 13—See EVIDENCE ACT, 
1872, 8. 118, 10 O.C. 337*7 Cr. L,J. 89, 

(19) — Ss* 5, 13 —Evidence Ac(,s. llS^Child 
wiCness^Fnilure (o ndiniHisCer oath—Evidence^ 
whether xnad7niciible—Insanity cf accused, flea 
of —2’ime.—A child's evidence is not inadmis* 
siblo merely because no oath was administered 
to it* Although 6. 5 of Oaths Act is imperative, 
still s. 13 of the Act governs cases of this sort. 
(16 M, 105, 1 Weir 823, F.; 10 A. 207, Diss). 
Whore, ai] accused pleads insanity, tbo evi* 
donee relating to it must refer to the time when 
he committed the oSence and net to the state 
of bis mind long afterwards. GOLLA CRINNA 
Venkadu V. Emperor, is Cr. L. J. 161*22 
lod. Cae, 737. 

(20) —8s. 5 and 13—Sec DEFAMATION. 30 
M. 222*6 Cr, L.J. 130, 


I .^Imperial /4crs—continued# 

Act X of 1873 (Oaths)—conD'u 2 ierf. 

(2G) —S^ 8 to 11—AjJiiUcabiluy to criminal 
proccalintj ^,—Tbo term “ party to any judicial 
proceedings in s. S of the Oaths Act does not 
include the complainant in a criminal proceed- 
iog nor the accused, ss. 8—11 of the Oaths Act 
do not a^piy to criminal proceedings. A, 
prisoner cn Lis trial can consent to nothing. 
Where the pleaders for the prosecution and 
the defence in a case cf assault agreed that, it 
the principal witne^^s would give bis evidence on 
an oath specially binding on him—to wit, on 
the C/t/n— they would, under ss. 8 to 11, Oaths 
Act, accept tbo evidence as conclusive preof of 
the matter stated, hcld^ that the Magistrate 
was net bound to decide the case on such evi* 
dence. QUEEN-EMPRESS v. MURARJI GOKUL 
DAS. 13 B. 389. [Ret., 13 Cr* L J. 23*13lDd. 
Cas. 215*5 S.L.K. 129; R., 33 C. 38G = 30C.W, 
N. 601, 3 Bur. L. T. 124*11 Cr. L. J. 738*8 
Ind. Cas. 962*5 L.B.R. 241, 4 Cr L.J. 471*3 
L.B.R. 208. 6 Cr. L. J. 434*12 C.W.N. 140.] 

(27)—Ss. 8, 9, 10. 11 —Crimvial prcceedings 
^ApplicabilUp .—The provisions oiBs. 8—11 of 
the Oaths Act, do not apply to criminal pro¬ 
ceedings. IMPERATOR V. IL*JI AliU, 8 S.L, 
R. 129*13 lod. Cas. 213*13 Cr. L.J, 23. (13 
B. 389, F.) 

(29)“S. 9—See Nos, 26 and 27, 5«pfa, 

(29)—Ss. 9, 10 and 11. —The provisions of 
Ss. 9 to 11 of the Oaths Act are inapplicable 
to criminal proceedings. They are appropriate 
to proceedings io which the matters litigated 
are civil rights which the parties are at liberty 
io forego and of which the Courts are compe¬ 
tent to enforce a renunciation. HIGH COURT 
PROCEEDINGS, 1ST MARCH, 1681, NO, 398^ i 
Weir 622. 


(21) —8s. 5, 13—See Sanction to Prose¬ 
cute—Notice of sanction, 9 C.LJ. 690 
*13 O.W.N. 942*10 Cr.L. J. 160*36 C. 808 
*2 Ind. Cas, 697. 

(22) —S. G^Penal Code, $$. 191, 103—Ojf‘inct 
of giving /olse evidence,—Tbe offence of giving 
false evidence may be committed, although the 
person giving evidence has been neither sworn 
nor affirmed. GOBIND CHANDRA LAL v 
Queen emfbess. 19 C. 35S. 


(28)-S. 6—See'Nos, 7, 15, 16, 17 and 18 
supra. 

(24)—Ss# 6 and 7—Exemption from takir.n 
oath—Muhammadan requvedto repeat kahna 
—Rf/usal-Penal Code, $. 173—Witnesses, 
interpreters and jurors, who are Hindus or 
Mahomedaos. are exempt from taking oath 
As repeating of the Kalma, by a Muhammadaii 
witcess, is not in accordance with the form 
prescribed by the Chief Court under 3 , 7 of the 
Aofc, his refusal to do so cannot be punished 
^odere. 173,1. P.0, Bhai Khan v.Emperor 
20P-R. 1902, Cr,*47 P.L R, 1902. (lO a! 
507, i?#) 


(26j—8* 7—See Nos# 7, 24, snpra. 


(30) —S. 10—See Nos. 26, 27snd99» ewpra. 

(31) —8, 11—See Nos. 26, 27 and 29, s«pra# 

(32) -S. 13-Oaf;ie Acf, X of 1873—C/iiW- 

—Precedure.—In the case of a obild* 
witness, the Judge is bound first to arcertaio 
by quettioniog the child whether it is by tender 
years prevented from understanding the ques¬ 
tions put or from giving rational answers to 
those questions. Then, if the Judge elects to 
take the statements of the child ae evidence, 
he should proceed to administer the affirma¬ 
tion ; but if be deliberately refrains from eo 
doing, on the ground that the child cannot 
understand the nature of a solemn affirmation, 
under s. 13 of the Oaths Act, the deposition of 
the child will be admissible. The Ignorance of 
a child on euch a matter as the nature of a 
solemn afiSrmation is not necessarily equivalent 
to an inability to understand ordinary questions 
and give rational answers. EMFBHOR v* 
KUSHA YamAJISutar, S Bom# li.R. SSI. (16 
B. 369, F,) 

(33) —Evidence given on simple affirniation,— 
Held, by the majority {Jackson J , dissenting), 
that the evidence of a witness who was ezami* 
ned on simple affirmation under the direction 
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/• —Imperial /4c/s —ooDtioued. 

Act X of 1873 (Oaths)— zcyilmucd, 

of the Judge is ndmiFsible as cvidonco. Tbc 
word omissioo'm 8. 13 of the Oaths Act (X 
of 1873) iocludes aoy omission, and not 
limited to acoideatal or negligent omissions. 
QUEEN V. SEWA BhOGTA, 23 W-R. Cr. 12 = 

14 B L R. F.B.. 294. 

(34) —S- 13 —Intentional omission to adiKinis- j 
Ur rath or affinnntion to a witness .—The 1 
omission referred to in s. 13 of ActX of 1(?73 > 
is not limited to accidental or negligent omis* 
sioDs to administer an oath, but aho to deli¬ 
berate omissions. But having regard to tbc 
language of the Oatbs Act, neither a Judge nor 
a Magistrate bas any option N^ben once bo bas 
elected to take the statement of a person as 
evidence, but to administer either the oath or 
the solemn affirmation to such persons as the 
case may require. Where in a charge of murder, 
the Judge allowed one of the witnesses, a girl 
of about ten years of age to be examined with¬ 
out any oath or affirmation being administered 
to her, as it was found that sbe did not under¬ 
stand the nature of either, held that the girra 
evidence was admissible under a* 13, Oaths 
Act, if sbe was not by tender years prevented 
from understanding the questions put to her 
and from giving rational answers to those 
questions. QUEEN-KMrUESS v, ShaVA. 16 
B. 3S9. (14 b.L.R. 294 = 23 W,R. 1, Appr.\ lO 
A, 207, Diss.) [Fu 16 M 105*1 Weir 826. 

6 Bom. L.R. 551,7 Or. L.J 89 = 10 0,0.337, 
J?., 41 C. 406*18 C.L.J. 682*16 C.W.N. 147 
-X4Cr. L.J. 485 = 20 Ind. Cas. 741, ll CP. 
L.R. 16, Or., 1 Cr. LJ. 1131*2 L.B.R. 
822.] 

(35)— S. 13—Evidence of child of nine years of 
age examined vnthout oof/i.—The Court in this 
case declined to act on the evidence of a child, 

9 years old, who bad been examined without 
oath, although sbe was a competent witness 
under s, 118 of the Evidence Act, I of 1872, 
iDcUning to the opinion that s. 13 of the Oaths 
Act, by which the evidence of a witness may be 
received in evidence, although no oath was 
administered, did not render the deposition of a 
child of nine years, whose deposition bad been 
taken advisedly, and not by omission, without 
oath or solemn affirmation, admif^sible as evi¬ 
dence. Queen v. anunto Cbuckerbutty, 
22 W,R.Cr,l*.l4 B.L.R. 295, Note. [R., IG 
M. 106, 10 A, 2070 

^ (36)— S, 13— Omission fo administer cath to an 
infant wifneis.—Wbere a Sessions Judge omitted 
deliberately to administer an oatb to a prosecu¬ 
tion witness on the ground that the witness was 
of too tender years to render any attempt to 
bind her consoience expedieot« held, that she 
onght not to have been examined as a witness 
until sbe bad made the necessary affirmation. 
But the irregularity was saved by s, 19 of Act 
X of 1878, as the eection would include any 
omission, QUEEN-EmPBESS v. PEBUMAD, 1 
weir 827, foot-note, CR-. 16 M. 105*1 Weir 
8280 


l.—lmperfal .Acts —continued. 

Act X of I873.^0ath8)— 

(37)—13 —Fifth vcc of child to fun cn 
simple ojfinfiotioi —I'he evidence of a child of 
luimatuio ago—who the Sc^fions Judge consi¬ 
dered uiidcrsiocd the questions which were put 
to bor, and who was, ibcre(c»rc, a competent 
witno^s uiidcr s. 118 o( (lie ICvidcnco Act,— 
taken by iho Sossioui^ Judge cn a simple affir¬ 
mation, becau>e >be wa> cot aw are of I be res¬ 
ponsibility of an oalb. was held to lo admissible 
as evidence under s. 13 of the Oiihs Act, X of 
1873. QUEEN V, JIUSSAMUT I'lWNUYA, 22 
W R Cr. 14*14 B L.R. 54. [IL. 1(> M. 1C5, 
10 B. 359.] 

(3R1—S. 13—/•-ridciJfC of child intncss— Oath 
^AjJitviotion — Ihactice —When a Judge or 
Mugistrste has elected to take the statements 
of a person as evidence, be has no npriou but to 
administer either ibo oath or atluuiation to 
such a person hs (bo cafc may require. The 
proper course ui such case is to record the ques¬ 
tions and answers put to the witness to ascertain 
whether be is competent to testify under s. IIS 
and. if tbe Court ccmep to tbc conclusion that 
bo is competent, sn oath or affirmation should 
be administered. A child is generally cempetent, 
if it is old enough to understand that it ought 
to speak tbe truth. PWA NYUN v, KlNG- 
EMI'EROR, 2 L.B.R, 322. (10 A. 207, R.; 14 

B.L.R. 294, 16 B, 369, Diss.) 

(39) — S. 13—Owtss/on to suear jwy *— As to 
whether if the jury in a Sessions trial are not 
sworn, tbe omission is one which could bo 
covered by 9- 13 of the 0‘^tbs Act, X of 1873, 
QUEEN v. RaMSODOY CHUCKERBUTTY. 20 
W.R. Cr. 19. 

(40) —S. 13—Omission to record dopo«-itiou as 
on solemn oaths or affirmation—EfJeot—-See 

Crim. Pro. Code, 1898, 8» 195, is c.w.N. 
1323, 

(41) —S, 13—Applicability—See CBIM. PRO. 
CODE, 1898, B, 422,14 Cr, L.J. 485*20 Ind, 
Cas, 741 = 18 C.L.J. 582 = 18 C.W.N. 147. 

(42) —8, 13—See Nos. 7 and 15 to 21, suprOn 

(43) —S. 14-Crim Pro. Code, $. 282—Order 
for trial of a witness for giving false evidence in 
a Sessions trial—De novo trial of the Sessions 
case owing to the incovipetenry of cne of the 
juroTS.effcctof^ Penal Cede, s. 193 — Duringtbo 
trial of adacoity case, a person was examined 
as a witners, and tbe Bessions Judge, coneider- 
ing bis evidence to be false, committed him for 
trial before bis own Court under e. 193, Penal 
Code. Subsequently the dacoity case was tried 
denovo owing to the incapacity of a juror who 
was found to be deaf and partly blind. Held, 
that there was nothing in the retrial of tbe 
dacoity case to absolve tbe witness from the 
obligation under which be lay to speak tbe 
truth when examined as a witness in tbe first 
trial, although such trial became null and void 
owing to the incapacity of a juror, QUBBN- 
EMPBE8S V, VIRA8AWMI. 19 M. 375 = 2 Welf 
680=6 H L J. 195 = 1 Weir 154*1 Weir 581. 
CP,. 6 C.W.N. 717]. 
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I• — !mperia! .-Itrs—ccntinued. 

Act X of 1373 

(ID—S li—S.c CaiM. Puo. Cooii, 1^0^ 
s 2S2. l;MI -J75= 2 \V«ir CaJ---G .M.L.-J. 195. 

(45)—Li. 11 —S/?g EVIDENCIC Acr, 187-2, 
p. CJJ. 12 H liO=R,b. Uo. Cr. C. 300= Cr. 
Rn. 2 cf 133-i. 

(J(j| —3. 11 —S-C Noj. 7 S in 1 9. sjtp* 

Act I of 1874 (Foreign Recruiting). 

[Rep. in i-aut, act xii ok iS76.j 
See Bom. act xr ok ISIG, $• 3. 25 a. 607. 

Act XI of 1874 (Crimioal Procedure Anicodiug 
Act X of 1872). 

[Rep., Act X op 185-2 ] 

(D—S. Q—n'uhdimCiil of cnse bu Di lrict 
Aiapisl/nrc —Cri>?i £'ro. Code (Ad'S, of 187-2L 
s&. 47, 491 a«u.l.-l XI o! 1871. s. G —UnJer.s.17 
of the Criin, Pro CoJe(i872) .is amotided by Act 
XI of 187-1, u D'-tcicl 51 igisif.iie miy vvttb'drHiv 
a case Uliing uu lor s. 191 of the s^ms Code (- 
s. 107 of tbo Code of 1898). hi the muter of 
piNiJNDuo Nath Shanivl, 8 C. 85l. [R., 
31C, 360.] 

(2) —s. 23—5ce Appeal -c .sKs where 
appeal does not lie. 11 B H.O.A.C J. 117. 

(3) —5. lU-Pmr.’r of appcU'X'c C hH reject- 
inn nppeH to enhance sentence.—Whea ibo 
appell itj Court rejons an apocH. under s. 278. 

»‘“r- 2G. Act M 

of 1874. DO power of ODhancirig the senteiico. 
AKOOL Sircar v, Part.ama. 24 W.R. Cr. 23 
iR , 10 C.L.R. 57. -2:3 B 221. J 

(4) —s. 2S-$ce APPEAL—General, 24 W. 
R. Cr. 29. 

{5} —S. 28 —Power of High Court to ordsr re¬ 
trial under Crivi. Pro. Code (1872). 5. -290.— 
■Too Hii|h Cjurt has full piw.T, as a Court of 
Revisioa, to order a ro-trial when ne^oisary ; it 
can. .IS .a Court of Appeal, als i erec sise the like 
power under Act XI of 1K74. 28, in cases 

tried with assessors. /areLUCKHY NaraIH 
NaGORY, 24 W.R. Cr. 24, (5 W.R F.B. 80. 

of Sesiions Judne.~ha 
appolmtd Oouct has the power to order a case 
to be retried, if it thinks fit to do so. A Sossiona 
Judgo jfl competent to order the re-tnal of a 
case, which ie before him on appeal In the 
mailer 0 / SHEk Mahomed, 2 C L.R. 311, 


I L—Imperial 4cfs—continued. 

Act Xiy of 187i (Schedules Dietricts)— contd, 

of ij injim nnd Viza )np'itt}n — Sclieiulei Dit^ 
tricts Act ^\IV ol 1S74^ —Cnm.iVo. Code. 1882 
— LcUer<i p.itcnf, s. 2*^ —a1//z fra? Act XXIV of 
ISdD, s 3.~Oo the cjmii g loto force of Crim. 
Pro, Cjdo of 1^*01. tbo state of afl urs in the 
' Agency Tracts of G lojam and Vizigapaiam, 

^ which arc '^chedulvU d striots, was that a special 
! jucisdictioQ and a sp*>cial procedure were 
created by Jltdras Act XXIV of 18o9. But 
after the ptssjng of the Cnm. Pro. Code, the 
Govirnmont of hy notifications dated 

29th January and 17th h'cbruiry, 1862, issued 
under 3. 44r>, Crim, Pro. Coio, 1861, extended 
the Code to the Agency Tracts. By an order 
d.ated 6.b January, 1863, the (Jovernmont o! 
Midraj withdrew the rules,there to fore regulat¬ 
ing the a Jroioistration of critnmal justice in the 
Agencies, constituted the Agent a Sessions 
Juigo under the Code and sabstitutod, for the 
rules then lu force, all the rntos and conditions 
under which Sessions Judges exorcise the 
povvers eooforred no them by tho Code. Whore 
the Htgb Court sot aside the conviction of an 
accused persm by the Agont to the Governor 
in ViZigipaiam on the charge of culpible 
homicide oot amounting to murd*r, and 
directed tho ro-tri il of ibo accused before the 
Sessioos Court of V.ztgapatam, held, that the 
High Court bad junsidiouon to make such aa 
order both under tho Urim. Pro. Code and the 
Letters Paient. 8 28. Quek^^-EmphESS v. 
BUD.VRI Janni, 14 M. 21 = 2 Weir 7, 

(2) —Sci Bom. Act XI of is46, s. 3, 15 B. 
505. 

(3) —See APPE.VL—ACTS, 15 B. 505. 

(4) — Ss. I fo 7 and Lycal Extent 

Act (XV of H7I), is. 3 a*i(/ 4—ifeilif.V 
Penal and Cri$n. pro. Cidei to the Jj^c:aUve 
Islands,—Tao Pcn»l C^de and the Criin. Pro. 
Code, oot hiving been, by any notifijatioa 
under s. 3 of the Scheduled D.striCvS Act, 
expressly declvred to oe inipplicaole to the 
Liccadivo Islands arc in force in such Islauds. 
Any act done in tboiC Islands ojiitrary to the 
provisions of the Penal Code can, therefore, 
under tbs provisions of 2 of that Coic and 
of s. 5 of the Cnm. Pro. Code, bs loquired 
into and tried only io aocordancs with the 
provisions of the latter Cois. QUBEN- 
Empress v. Oheria Koya. is M, 333=2 
Weir 1. CD , u M. 121 = 2 Woir 7.j 

(5) —S. 2— See No, 4, supra. 


Act XIV of 187* [Scheduled Dietriote). 

IN PART, ACT XIX OF 1879; ACT 
XIV OF 1881, s. 11 ; ACT XXV OF 1881 : ACT 
VIII OF 1883; ACT VII OF 1885 ; ACT XX 
OF 1890. S. 8 (1) ; ACT VI OP 1902 • REG I 
OF 1900. REP. IM PART AND AMENDED ACT 
XII OP 189L AMENDED, ACT II OF 1893], 

(1)—/nrisdic/ion o/« High Court to transfer 
cases from Agsnt to Govermr in Agency Tracts 


(6)—S, 3—‘Acfcomes mfo force in Scheduled 
Disfrie^s only on notijicaticn by the Government, 
—The SobeOuied Districts Act oomes into force 
in each of the sobeduied districts only oq the 
issue of the notification under s. 3 of the Act ; 
and under s. 1, it is only oo the issue of such 
a notification that the enactments notified 
shall be deemed to be or not to be in force, and 
the DotifioatioQ thereof is bindiog on all Coacls 
of law. The effect of the notification issued by 
* the Madras Goveenmeot under a. S. dated l9tb 
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•/.—/mper/a/.4c/s—contiuued. , Imperial 'COiitiuued. 

Act XIY of 1874 tSeheduUd Districts)— cUi, j Act XIV of 1874 (Scheduled Di8trlct8)^cM. 


Febru-iry, 1SS9, is to pbice all the Midras 
scheduled districts in a position to bo operated 
OQ by further uotiheations under s 3 of the Ac^, 
declaring that sucb and such Act^ are in force 
or are not lu force in suoh districts. To those 
places regarding which no such lurihet ootifi* 
cation or notiheatious arc issued, laws applic- 
able to British lodta generally, and not specially > 
excluded from oporatioD by the more fact of a 
district being a scbaduled district, arc 
applicable. QUEEN-KmpueSS v. ClIKRf.V 
Koya. 13 M. 353==2 Weir 1. [D., U M. i2l« 

2 Weir 7 ] 

(G*a)—S. 3 —See No. 4, supra. 

(7)— Ss, 3, 5, 6—Cri^u. Pro. CoJ^, s. 526 
Power 0 / High Court to ira)isf€r cases-^Adtu 
Act II 0 / 1361.—Per Jartiine^ J ,—After the 
High Court bad anoulled the proceedings io the 
Court of the Resideocat Aden as being v/ithoui j 
jurisdiction, the case could not be treated as | 
pending in his Courti as there was uo Court of 
Session in exi&teoca to which the Magistrite 
oould send the ca^^o, and tto case rccnii/icd id 
the I\Iigi->trate's Court. Wheibor the caso bo 
pending in tho Court of the Rodideot or of a 
Sessions Judge or of a Magistrate, the High 
Court had the power to transfer the case, if the 
circuiBSiauccs of tho case would ju-*tify hueb 
traosUr. Pet Dirdwooi» </.*—The Goveri.ment 
of Bombay ia exorcise of the powers couforred by 
S9. 3 and Sof Act XIV of 18S1. and with the 
previous sanctioa of the Goirernineot of India, 
declared that Act to be in force io the ^^laQd of 
Pdtim, and extended to the island the wbulo of 
Act II of ItiCl with tho oxctiptious oi ss 7, 17 
and 23 At the same time, the Resident at 
Aden should ^Vzoroise the same juriadictioo and 
powers in respect of the trial of persons by the 
Court of Sessions f^r the iaUud uf Perim arc 
vested id him at Aden by the said Act/' Held 
that this exteoBion of Act IL of 1861 to Perim 
mudt be practically iaoperative. Tho Act con* 
taiDB DO provision (or its extension aud it makos 
only provision for litigation in certain Courta 
constituted for a certain local area. It follows 
that tbo Code oi Criminal Procedure is still id 
force at Perim unnil^ioled by Act II of 1801. 
it W49 before the notiRealion. I7c/c7alsj 
appointing tho R)si lent at Aden to bo 
Sessions Judge for Pdrim. the G^verument j 
made an appointment under clause (a) of s. 6 
of Act XIV of 1874 (Scheduled DHtricts). That 
pcrtioa of the notiSoation which regulates, 
presumably under clause ic) of the section, tho 
ezeroisc by the Resident of bis power with ro- 
ferenoe to Aot II of 1861, is inefleotual. The 
appointment mide uuder olauee (aj of the see- 
tioo must bo held to beeSeotual with reference 
only to the provisions of the Code. Se. after 

of cbe prooeediog in the Court 
of toe Beaident (see previoos case), and after 
the eiCabliihmeDt of the Court of the Rasident 
Ooaet of Session for Porim by the 
Government Notifloation of 1885, tbo ooxninit* 
meot to that Court origioally made by the 

18 


M igislrate c.f r -nm may bo hold to have been 
accepted. The Mii?b C mri may legally Irans* 
for the c.iao tho ci'-r nnsv properly before 
t a Cviuuinl Coun under tho Ciim* 

Pro.C ule, In f.h'' aui-h^^riiV ' f 1 1n* High Court, to 
any otber Criminal C'^'urt tiju.ii nr superior 
jurisdiclinti, nr K > il«i>'l(. [7^. \i . Uii Cr. C. 

S25, 9G P.L. R 1901 ] 'rh»* tritir-!t r of a case 

can only be difeouii fi an \ C ^avt having 
juriadiriinn to rc'uivc and try it. ‘^“UrOHN- 
EMI'UKSS V. M Ti:uCH nNI). 10 B. 271. 

(8)—S. 4 —See No. 4, 6upra$ 

(t))—S. 5—Set? Nos. 4, 7, siipm, 

(10/—S C—Assnvi Fron'if^r Tracts licould^ 
^ lion, 1880| s. 2— o/ the operntion of 
Criin, Pro* Code^Power of nitjit Court,— 
TbecO'Ct cf the rules laid down under e. 6 
of Act XIV of 1871, and under the iiohfication 
of Gth M^y, 1881, oy tba Cbic^f Com* 

miSiiuDor of Assam under s. 2 of Assam l*Vr>ntior 
Tracts RegulaCiou directing that tiio Ciim. 
Pr'^. C>do should cria^o to be io force in iho 
Nurth Oaebar HilU from Lho date of tho tiotiH- 
ciMou, i.s to ^upcr*ojc in that place ail previously 
existing crimmal ccvi^ioual autboriiy by that 
of tba Chief Commii^iopcr. SOONDicnJEW 
N\Nli;E V. MaVLON, 28 C. 874«3 C W N. 
564. 

(11) —S. G—Sic Nos. 4, 7, supra. 

(12) —S. 7 —See No. 4, supra. 

(13) —9. 11—S»e No. 4, supra, 

Act XV of 1874 (Laws Local Exteat). 

(RbP. IN PART, ACT VIU OK 1675; ACT 
XII OP 1S76 : ACT XVIII OF )HT7 ; ACT VI 
OF 1878; ACT Xt OF 1878; ACT XlX OK 1879; 
ACT XIV OF 18HI, s. 14; ACT XXVI OF 1831; 
ACT X OF 1882; ACT VIU OF J883; ACT VU 
OF 1885; ACT VIII OF 1887; ACT IX OF 1887 ; 
ACT VII OF 1889 ; ACT Xlll OP 188j ; ACT 
VllI OF 1890; ACT XX OF 1899; S. 8 (1); ACT 
IV OF 1891 ; ACT IX OF 1891 ; ACT XI OF 
1901, S. 3; ACT I OF 1903; REF. IN PART AND 
AMENDED ACT XlV OF 1881, S. 15 ; ACT XU 
OF 1891 ; DfcdauED (EXCEPT 8S. 4 TO 7) 
TO ae IN FORCE IN THE AUAKHAN IIILL 
DISTRICT. Reo. IX or 1874, S 3, AS AMEND¬ 
ED RV ACT XIII OF 1893, S. 16 ] 

(!) -Ss. 3 and 4—Appliosbility of Penal and 
Crim. Fro. Codes to the Laccidive Islands-* 
See Act XlV of 1871, bs. 1 to 7 and 11, 13 M. 
353* i Woir 1. 

(2)— 3. 4—See No. I, supra, 

Act XVI of 1874 (Repealing Act). 

[Rep,. Act Xll of 1876; Rkpeadbd 
AS TO ACT XXIII OP 1837 (IN BRITISH 
BALUCHISTAN), RBG. IV OF 1901. 16j. 

(1 )—Jurisdiction of Magistrate—P'(feci of the 
repeal of Madras Act III of 1865 (Offences 
against special and local la^ds) by Act XVI of 
X874.—Although Act 111 of 1865 ie repealed by 
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/.—Imperial 4c/s—continued. 

Act XYI of ]874 (Repealing kei]^ condudid. 

Act XVI of 1>^74. a Magistrate bas jurisdiction 
over offences created by special and local laws 
given to him by Madras Act HI of 16G5. RKG. 

V, KandaKORA, 1 M. 223. 

{2 )—Jurisidiciicn Mr.dfn< Act^ 

III of 1&G5—XVI of lb74 —CJ'iw.Pro. Co(ie 
(1S72). s. 8.—The jurisdiction conferred on 
Magistrates by tbo ^Ltdras Act III of 1&C5 is { 
coDtrolhd by tbe provi^ion^of s. 8 of the General 
Act of the Government of India, txz., the Crim. 
Pro. Code of J882. That Ac^ while ic declared 
that cflcoccs puiiisbabte urdcr ar.y law f/ther 
than tbo Penal Code containingno distinct provi¬ 
sion as to the Ccurt or cflicer befere which or 
before whom they are to be tried may be in¬ 
quired jDto and tried by the Criminal Court 
appointed by such Act, also provided that 
Magistrate of third cla^s should be incempetent 
to try cSeuces punishable with imprisonment 
extending to one year, and a second-class 
Magistrate ireomperent to try cfienccs punish¬ 
able with imprisonment extending to three 
years. Act XVI of 1674 repealing Act III of 
18CS bas lift unaffected the jurisdiction of 
Magistrates under that Act so far as it remain¬ 
ed in eiistenceat the ttmoof tbe passing of tbo 
Act. second and third class Magistrates whose 
jurisdiction wes already restricted by Act X of 
1872 cannot have (bcir jurisdiction sztendsd 
by renscu of Act XVI of 1874 as it whs before 
the passing of Act X of 1872, EMPRESS v. 
ACHI, 2 U. 161 = 1 Weir 887. 

f3)-S. 1 —Sre M.nD, ACT III OF J865, 1 
Weir 886, FB. 

Act IX of 1875 (Indian Majority). 

[AMENDED ACT VIII OF 1890. S. 52, 

Declared in force in the arakhan 
HILL District, reo. IX of j874, s. 3, as 
AMENDED BY ACT XIII OP 1898. S. 16, IN 

UPPER Burma (Except the Shan States) 
ACTXUl OF 1898, 6. 4.] 

0)—S?. 2 and 3 — See COMPOUNDING 
OFFENCE, 17 P.R- 1891, Cr. 

(9)-^8. 3 — Minority when ceases — See 
Penal Code, s. 363, 37 M. 667. 

(3) ^ S. 3^ See No, 1, st/pra« 

(4) —Sa. 3 and 4—5ee AcT VI OF 1864, s, 6. 
L.B R. 1872—1692, 355. 

(6)—S. 4— Ste No. 4, snpra. 

JLct X of 1875 (Advocate Oeneral's Powers). 

[Rep , ACT V OF 1898. Short title 
GIVEN ACT XIV OF 1897.] 

SeeCBiM. Px^O. Code (1898). Ch. XXIII, 
as. 266—336. 

(1)—S. 14—JJipft Courf, J*urtsr2icfion o/.— 
Applioations under s. 14 of tbe Act should 
be dispoeed of by tbe High Court io its ordi* 
nary original criminal juriedictioD. CBAROO 
CBUNDER MULLICK V. EMPRESS, 9 0. 897. 


/. —Imperial Mefs—continued, 

Act X of 1675 (Advocate General'e Powered 
—confiHttcd, 

(2) —32 to 37—JURY, 1 B. 232. 

(3) —S, 33—Sefeefion of jury.^^The nine 
persons, who arc to be chosen by lot to form 
tbo jury, ought to be selected from tbe entire 
Qumoor of persons summoned to act as jurors, 
and the selection, which is to be by lot, ought 
to bo made from one box. REG. v, VlTHAL* 
DAS PUAN.nVAN DaS, 1 B. 462, 

(4) —Ss, 33 to 37—Sec No. 2, supra. 

(5) —S. 76—Sec Commission, 6 B. 285. 

(G) — S. 101 —See LETTERS PATENT— 
Letters Patent, i8G5 —Bombay, cl. 25, 2 
B. 61- 

(7) —S^. 115, 147— Pov'er of High Court to 
issue certiorari,-Order /or delivery of property, 
—Tbe term ‘‘case” mentioned in s. 147 of 
Act X of 1875 refers to some question in the 
nature of a criminal proceeding, and could not 
refer to a matter of (^^nst.civil character, of 
which a reference under a. 1)5 to tbe Police 
Magistrate partakes. But tbe jurisdictioo of 
tbe High Court to isi^ue writs of certiorari can 
only bo taken away by express enactment, and 
tbe High Court bas still jurisdiction to issue 
tbe writ in cases to which s. 147 docs not apply* 
[R., 19 C. 62.] Tbo word “ property” in s. 115 
of Act X of 1875 includes not only property 
that bas been seized by tbe police ot bas beea 
found on the person of the prisoner, but also 
property produced before tbe Police Magistrate 
by a witness. Proceedings before a Magistrate 
under s. 115 of ActX of 1875 were not intended 
to take tbe form of a regular trial, wherein tbe 
rights of tbe parties were to be Gnally deter* 
mioed, but ratbor of a preliminary proceeding 
wherein the Magistrate, upon tbe etstemeots of 
the respective cases of the rival claimants, 
should make an order for delivery of property 
to tbe one, who he considered bad made out a 
prima facie case. If the correctness of tbe 
Magistrate's decision be impugned, that may 
be done in a civil suit. It was not, therefore, 
incumbent upon tbe Magistrate to bear tbe 
applicant's witnesses, not was it competent to 
tbe Bigh Court, to review tbe daoision ot tbe 
Magistrate, even when tbe Court was of opinion 
that tbe Magistrate bad come to a wrong oon- 
elusion as to the disposal of the properly upon 
the statements before him of tbe oases of 
tbe respective claimants. REG. v. RAMDAS 
Bamaldas, 12 B H.G. ai7. 

(8) —S. 147—HfgJi Court's power to order re¬ 
fund of fine on quashing a conviction*—Beld 
that tbe Court bad no power, under s. 147 of 
the Act, to order the repayment of a fine on 
quashing a conviction. QUBEN v. HADJEE 
JEBBUN BUXf 1 C. 384. (15 B.L.R, Ap. 14. A-) 

(9) —S. 147— Transfer of case without notice 
to Crown^Practice—Penal Code, $$. 292 and 
294.—Where an applioation ie made for the 
transfer of a case under s. 147» Act X of l875r 
in whioh the prisoner has been oonvioted and 
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i ,—Imperial Ac^s—continued. 

Act X ol 1875 (Advocate Geoerare Powers) 

—conhuuMi. 

is undergoing itnprisonmont, tbc Court ba^ tbo 
discretion to order, if a sulUoiout pr'nna incic 
cause be shown, that tbc esse be removed, 
without notice to tho Crown. Sewifcfc: —A 
charge in respect of oQences under hS. and 
Q94, Penal Code, must be specific in regard to 
tho reprcsoocatioos and words alleged to bave 
been exhibited and uttered and to bavo been 
cbscone. It is desirable, also, that tho Magis> 
trato should state, in bis judgment, tbc repre- 
senlaiioDS and words he adjudges to be obscene. 
In the absence ot any such specific decision. ; 
the High Court, wben tbe case bas beeu trans¬ 
ferred urider s« 147, Act X of 1875, may either 
try the case de novo, or dismiss it on tbe ground 
that tbe Magistrate bas come to no finding on 
which tbe coDvictioD can besustaiued. QUEHN 
V. Upendronath Doss, i C. 336. 

(10) —S. 147— Court—Power to iiswe 

mandamus— Tc transfer cose. —Tbe High Court 
had no power, under Act X of 1875, to issue a 
mayidamus to a Presidency Magif trate to commit 
to tbe High Court for trial, an accused person 
acquitted by suob Magistrate, when tbe Magis¬ 
trate did not decline jurisdiction tut, having 
exercised jurisdiction, committed an error of 
law: nor could tbe High Court, under s. 147 of 
tbe above Act, order a transfer of a C4se of tbe 
above description to itself. E>rPI<ESS OF INDIA 
V. Gasper, 2 C. 278. [i?., a o. 3)7.j 

(11) —5. l^l^Cotnmilntenl, Ojyf^lication fo 
quash, —Tho words “ or other proceeding,'* in 
6. 147 of Act X of 1875, do not include a com* 
mitment; and no applicatioo to baveacommit* 
meet quashed can bo entertained under the 
eeotion, Charoo Chunder MulLICK v. 
Empress. 9 C. 397. (2 C. 376. R.) 

(12) —5* 147—I’rnwA/'er of cose (o High Court 
•^Cosis ,—In a oese transferred to tbe High 
Court under s. 14?, the Court bas no power to 
give costs. Tbe case may be transferred alter 
float determination by the Magistrate. Notes 
of tbe proceediogs before them should be taken 
in all cases by tbe Judicial Officers of all 
Criminal Courts subject to tbe Act. In the 
maiUr ofj. LOUIS, 15 B.L.R. Ap. U. 

(18)—S. \47—nigh Court's Criminal Proce¬ 
dure Act (X of 1876), e. 147—Pouters of a Diui- 

Bench of (lie High Court over ynatters 
nrutn^ toil Am tfs original territorial jurisdiction, 
—A Division Beoch of tbe High Court, engaged 
lor the lime being upon appellate work, is not 
disqualified from exercising jurisdiction in 
znattere within the cognisance of the High 
ftjising within its original territorial 
juriedictioD, whether they beof civil or criminal 
nature. The powers to be exercised under e* 147 
which replaces tbe old writ of certiorari, are 
very similar, if not identical, with tbe revisional 
^wee conferred by tbe Code of Criminal Proce¬ 
dure ; and the exercise of them is not confined 
to any particular branch of tbe High Court. 

t JOTHABAM DAVAY, 2M.Z0^ 

1 Weif 628* 


/.—Imperiaf ooubinued. 

Act X of 1873 (Advocate Generare Powers) 

•^conclu tc {, 

(I 0—S. 117 -S.r TUVNSFEU OF ClUMINAT. 
Oases—M isri:hh\Ni:ui*.s Cases, 2 C. 2i>0. 

(15) —S. 117—N>>. 7,6upra, 

Act XII of 1875 (Indian Ports). 

(Ri:P., ACT X OF 18SJ.] 

{l)—S. 22—A/a.s/«T, non li.xihhtf/ if, lor *er 
vant's criminal —Wbt'rd tho m tv:inlH a 
contractor cciutuiltcd .in ollonro uiujor 22 of 
the Indian Forts Act, by thrtJWing btllasl (rnni 
a ship into a river within tbo < f tbe port, 

held that tbo contractor was not liable, in tbe 
absence of proof of abcimeut. for bi$ servants' 
acts. CHUNDI CHURN MOOKKR.JEK V. EM¬ 
PRESS, 9 C. 849^12 C.L.R. 608. 

Act Y of 1876 (Reformatory Schools). 

[REP., Act VIII OF 1897.) 

See ACT VllI OF 1397. 

See JUVENILE Offender. 

(1)— Accusid directed (o be placed in Refor* 
malory Schools—Validity of order—Penal Cuie, 
s. 379.—After convicting tbe accused of theft 
under s. 379. Penal Code, a Magi-strate ordered 
him to be placed in a Relormatury School for 
five years, but tbo Chief Court, in revistor, set 
aside the order as not authorised by law, for Act 
V of 1876 was not in force in tbe Punjab, under 
s. 1 of the Aot. Empress v, Mubamdu, 6 
P.R. 1882, Gr, 

{2)—Crim. Pro. Code. ActX of 1832. s. 399— 
Repeal by Reformatory Schools Act V of 1S7G.— 
8. 399 of the Crim. Pro. Code was ropoalod in 
Bombay in 1889 by tbe introduction of Act X 
of 1876 into that Presidency. 

PRESS V. TUKARAM KRSHAV SONAR, Rat. 
Ua. Cr. C. B64«Cr. Rg. 28 of 1896. 

(31—See ACT VIII OF 1897, Rat. Un. Cr, C. 
936 = Cr. Rg. 45 of 1897. 

{i)—See Cum. Pro. Code. 1898, s. 899 (ii 
2) Rat. Un, Cr, G. 9i9*Cr. Rg. 38 of 1897. 

(5)—8. 1—See CRIM. PRO. CODE (1898), 
a. 399 (1, 2), Rat. Uo. Cr, C. 180. 

(6j— Ss. 2 and 7 —Criwt. Pro. Code, s. 399— 
Potver of Second Class SJagistrate to send a 
youthful offoruUr to reformatory,—Hhe introduc¬ 
tion of tbe Reformatory Schools Act, 1876, 
repeals the operation of s. 399, Crim, Pro. Code, 
far as may be practicable.'* Under ss. 7 
and 6 of tbc former Act, only a first-class 
Magiatratc can aend a male youthful ofienderto 
a reformatory school. Therefore, an order by a 
eecond-claas Magistrate sentencing a male 
juvenile ofiender to rigorous imprisonment to 
be sent to reformatory instead of being impri¬ 
soned in tbe criminal jail was held to be not 
valid ioaemuebaa only tbe first-olaes Magistrate 
should pass an order for Beading such person to 
tbe reformatory schools and as only reformatory 
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/. — Imperial -1 •uiujucJ. 

Act Y of i87t} {Holofdiatory Schoola)— conll. 

schools b.wc h^'rn c'^MMished and not relor- | 
jnrirnrit*-;. j:n. i: mi*rrss v. M.M').\Sami, 
12 M. -1 Wcir 875-2 Weir 11 - 2 Weir 454. 

[R . .'j C. :.-•*{ ] 

'2 and 7—-OrJe-r of detfutioo in 
R-furjaat r> SniO'.is—6Vc ACT VIM 01* 

1. 2, J uuc) S, 25 0. 333^2 C.W.N. ll. 

(’^}“-S3. 2 and 7—R.'pe jl by A<*t V of iJ^Toof 
9. 31S, Grim. Rro. CoJc, 187 2—Scr- CIUM. I’UO. 
Code, IS98, s. 399 , 25 c. 3;i3-2C.W.N. U. 

(H) —Ss, ^andl^Minor' Fsrni^hiw/ se:Uiitff 
— Youthful o0c7i<ler.— \ minor c.illcd upon to 
furnisb security is no*, a yoiiiliful oflonder 
within the meaning of <s. 3 and 7. because fail* 
urc to fuenish the security ordered 19 oot an 
oOence undor Chapter VIII of tbg Crim. Pro, 
Code. fJUERN EmI'RRSS V. NG\SII\N. L.B. 

R. 1893.1900, 129. (4 il 11.0. Ap 4G. 20. 384, 

L B.R. 1872.1832, 304, F.) 

(10) —S. 1‘^Pfocvdure 0 $ to order, the 
case of a juvcoilo oQender whom it is desirable 
to oonBnc in a Reformatorj , a Migistrate mu.^t 
first sentence him according to law and on suu* 
louoing bjuj to imprisonment whotiicr rigorous 
or simple, be may then make a further order 
such as 13 contemplated in s. 7 of tbo Refor¬ 
mate ry SchooM Act. QUICKX-EmpBESS V. 
PURsnOT/sM. QUeen-Kmphess V, Lall, Rat. 
Uo. Cr. Cas, 5l8-Cr., Rg. 41 of 1890. 

(11) —5. 7 — Stn2i.n c — Procedure. — Where it 
is dcjmed nc5.*s;^:try 10 have a oonvici.od porsoo 
sent to the Reformatory, the proper procedure 
is, not to order him, ou conviction, to be 
detained there for some period, but to impose a 
subslaotivo sootence and order that, in lieu 
thoreof, be be detained in a R(:(orniatocy. 
Queen Empress v. Banu Ra.v. A,W N. 1898, 
27. 

*I'^PoweroffiighCouritoinler/cre— 
idoy —A/urrftr—Se?tfrnce.—The High Court has 
no power to interfere with an order under s. 7 
of Act V of 1976, directing detention in a Refor¬ 
matory in lieu of some substantive sentence, 
The proper punishment to be imposed on a boy 
convicted of having murdered another boy lot 
the purpose of taking his jewels, is transporta¬ 
tion for Hie and uot detention 10 a Reforma¬ 
tory. Queen-Empress v. akrudh Singh, 

A W N, 1896, 43. 

(l*2.a) —S. 7—See Nos. G.7, 8, 9, supra, 

(13)-—Ss. 7, 8—Jnrisdiefion.—Where a youth- 
ful oQender was sentenced to two years' rigorous 
imprisonment and io appeal the Sessions Judge, 
acting under e. 7 of tho Reformatory Schools 
Act, ordered the oSender's detention in a Refor¬ 
matory School for two years and 8 months, held 
that 8. 7 applies only to the Court by which the 
offender is eentenced and that the procedure 
which should have been adopted was that laid 

down in s. 8, Quben-Empress v. LaLLU* 

BHAI, Rat. Un. Cf. 0. S36«Cp. Rg. 6 of 1891. 


/.—Imperial Acfs—continued. 

Act Y of 1376 (Reformatory Schools) —conid, 

(It)—Ss. 7. 3 \O^Confincmaii tn Refor^ 
inaf School.^i\ direct ion to coo fine a prison¬ 
er lu a KofontMtory School could rnly be made 
under s 7 of Act V of 1S7(>. and that only after 
a sentence of trajsportiitiou or imprisonment* 
111 cases uuder ss. 7 and 8, the age of the pri« 
sonor should be adccrb<iincd in order that the 
Hunt n( Hgc provided by 9. 10 bo not exceeded. 
It IS not every juvenile ofTender in rO'^pect of 
I whom the order under ss. 7 and 8 should be 
I made, and the inmates of the Reformatory 
I ought not to be obliged to associate with a 
I per&on convicted of a serious offence under the 
! P«*nalC)de. cJUBEX EMPHESS v. GOPALA, 

1 Fat. Un. Cr. C. 726^Cr. Bg 94 of 1894. 

’ (15)—6'- 8 —of Ofje.—It is 

necessary that a Maaistrate passing an order 
under s. 8 of the Reformatory Schools Act 
should determine tho age of tbo convict, and it 
is not enough to state that be is under 16 years 
of ago. Queen-K.> fPRESS v. manaji. queen* 
Empress v. Lal, Rat. Un. Cr. C, 494. 

(16)—X. 8— sentence parsed on 
juvenile oifc^ider^Procedure, —If a District 
MagMtrate is of opioion (hat tbo sentence upon 
any juvenile ofl.Mjdor should bo changed into 
one of detention in a Reformatory, bo should 
communicate wi^h the offioer in charge of the 
jail aud.Veqaest him lo send thn juvenile offend¬ 
er to bo dealt with under s. 81 If he refuses to 
comply with such request, the District ^lagis- 
trate should bring the malter to the notice of 
the Inspeotor-G^meral of Prisons or before 
Government. NauVa valad KHANDU, Cp. 
Kg. 55 of 18B9. 

(17>—S. 8 —Proctcdi^/7s under the section^ 
Judicial proceediuqs^Crvu, Pro Code^ ss* 4, 
435.—Uudecs. 8 of (he Reformatory Schools 
Act, evidence should bo taken by the Magistrate 
as to the age of tho offender. This would seem 
therefore a judici ki proceodiog. The proceed¬ 
ing, moreover, involves the alteration of the 
sentence of a competent Court. The alteration 
can only be made after he is satisfied on two 
points which ate submitted for his decision, and 
in arriving at a decision, he must exercise a 
jiidioial discretion. Therefore, such proceeding 
IS a judicial proceeding within the meaning of 
ss. 4. 43S, Crim. Pro. Code, The High Court is, 
therefore, competent to revise the prcceedings. 
QUEEN Empress v. Manaji, i4 b. 38i. 
[F.. 25 C, 333 ; Rat. Uo. Cr., 726. 13 P.R. 
1891, Cr ) 

(18)—S. 8^Judicial proceeding^Crim* Pro* 
Code, 1382, $3. 4, 435—flig/t’Ccurf—Fruition— 
Letters Patent, $* 28 Cuss.”—Though it is 
doubtful whether the order of a Magistrate 
under e« 8 of the Reformatory Schools Act is a 

oase ** wilbin the meaning of s. 28 of the 
Amended Letters Patent, it is clear that it is 
a judicial proceeding ** within the meaning 
of s. 435 of the Grim. Pro. Code and the High 
Court has jurisdiction to revise such an order. 
Qubbn-Empressv. Manajl Rat. Un, Cr, C. 
494, 
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t.^Imperlal 4c^s—continued. 

Act Y of 1876 (Reformatory Schools)— ccnchx. 

(19) —S. 8—Set Skntknck — Ju\ r.Nii.K 
OFFENDERS, SENTENCES ON, AAV.N, 1S89, 
131. 

(20) —S. S— See Nos. 13 nntl \4, snpei. 

(21) —S. 10—See No. 11, suvrix. 

{22)—S. 2^2—Act Vlll rf 1897, s. 8—Rules 
franud und^r ihe old Act, ivhctlu'r in force, 
c/ter the jmssihg of the neio Act .—Rules tnune»i 
by the Govcrnor-GoucrAl in Council under ‘i. 22 
of Act V of 1876 must be dcemecl to have been 
passed under the exi^tiDg Act (Act Vlll of 1S97). 
A Msgistrnte acting under the new Act must 
order tbo detection of a juvenile oSendcr in a 
Reformatory School until he attains the ace of 
18, Queen Empress v, r.amalingmlsi U. 
430»1 Weir 880. 21 A. 39l = A.W.N. 

1899. 138 ] 

(23) — S. 22 —ty Gr.vem^unt as fo send- 
ing ycxUhftil offeuders to Retofinatory Sc hools. 
—Under a Rule published under s. 22 of the Act 
by the GoverDor-UoDeral in Council **uo boy 
eball be rent to a Reformatory School, if under 
10 year^ of ago. for a less period than 7 years, 
if over 10 years of age, for a less period than 5 
years, unless bo shall sooner attain the age of IS 
years.*' Where a boy over 14, but whose exact 
age was not ascertained, was sent to the Refer* 
matory Beboo) to be detained therein for a 
period of two years, that sucb an order 

was illegal, and that tbc proper procedure would 
be for tbo Magistrate to ascertain tbo precise 
ago of the boy at tbe date of bis order, and to 
make an order that bo be detained for sucb 
period as would be equivalent to tbo period 
iotorveniDg between bis then age and eighteen. 
QUE£N*EMPRESS V. NaRA 1N« 13 A. 208« A. 
W.N. 1893, 107, [R., Rat. Un. Cr. C. 706).] 

(24)— Ss, 22 and 78—i?aie made by Gov^ 
trnor-Gtneral in Council under the Act — 
Minium period of detention in a Sefonnatory 
School—Youthful q/?*ender,—A rule made by 
the Oovernor-Qeneral in Council on tbe 14tb 
March, 1889, directs that the miniroum period 
for which boys shall be sent to a Reformatory 
Bohool shall be, in tbo case of boys under 10 
years of age, 7 yoars and lo tbe case of boys 
over 10 years oi age, 6 years, unless tbe boys 
ebaU sooner attain the age of 16 years. It is 
not every boy that is convicted of an oHeuco 
that oan be sent to tbe Reformatory Schools, 
but only such boys as are found to bo proper 
persons to be Inmates of such a sobcol. As a 
rale, no boy should be sent to a Reformatory 
on a first oonviction, uolesu there is reasonable 
cause for supposing that be is likely agaiu to 
lapse into crime. In re ABDUL GAFFAR, 1 
Velr 878, 

(26)—8. 78—Res No, 24, supra. 

Act XVI of 1876 (Stage Carriage! Act, 1661, 
Amendroeot), 

[Short title given, act XIV of 1897, 
s. 2 , Bep. Act I OP ie9i,] 

SreAOT XVI OP 1861, sa, 9, 10, A.W.N- 
1897, 27. » i . 


/. ~ /f?rp^r/al Acts—or»DtiniH*d. 

Act XIX of 1876 Drnmalic Pei^forniances). 

[Dr.ci.Aiu.h IN ) oner in Bliima. 

KV KIT TIIK NMAN bTA'IKS IWITII THK 
KXC'KI'MCN OKs iJ. A( r XIII 01' IbUH. 
S. i,) 

S. 10—St rwi s. I I:. K. Ib'OT —1901, 

Vol. 1. MX. 

Act I of 1817 Specific Relief). 

fRlCr. IN I'AKT. ACT XU DF D’jI. IN 

KAKT U-OKAKKV;—Al 1' ll OK 1 J . A< I' I V 
OK JShJ, S 21: AIMLICA'IION UI M’ich 1 1.1 > 
AND DKCKAUi:i> IN I OIU K IN 1*1']*}.K IWKM 
KXCKKT THK (Si! nN STA'l l S) A< TXllic)l 
lb98 ; H. *1, S. 9 1)ICKl..\Ki:i) IN I OKriC IN 
British Baloochjstan. kku. l ok ibuo 
8.3; RKTEALKI) IN IT LOCAIJ.V), ACT IX 
OF 1899, bS. 3. 21,] 

(1) —S?. 7 and iS—Sce ACT IV OK 1S77, 
s. 170. H C. 166*= 10 C.L.R. 190. 

(2) —S. 9—I^i$/ ossfs.yd c//u)/rise than in 

due course of law,'* 7n(nni>g l-'ro. 

Code (Jet V of ]898)t s, 145, effect of an erder 
under^ If dxspossessxcn n Uhiu the vitaning of 
s, 9, Act I of 1877.—The pUintifi puea for 
recovery of pot^sei^^ioD of a mica mine under 8. 9 
of tbe Specific Relief Act, on the allegation 
that be was dispossessed by tbe defendant tbere- 
from on tbe 13ih February, 1907, in conso* 
quence of the final order of tbo Magistrate of 
Giridih, pass^^cd under s. 145 of tbc Grim. Vto. 
CodOi on tbe llih February, 1007, after the 
property bad been in attachment under tbo 
proviso to cl. (4) of tho section. Held, tbut, 
under the^o circumstances, tbc plaintifi could 
not be said to bare been dispossessed otbcrvviso 
than in due course of law and the plaintifi is, 
therefore, not entitled to maintain an action 
under s. 9 oi tho Specific Relief Act. Although 
Si 145 of tbe Grim. Pro. Code does not expressly 
authorize tbc Court to put the succe.ssful party 
into possession, the efiect of which is to entitle 
him to take it. Per Mookerjee :—A matter 
may bo ennsidered to faavo bappooed in duo 
course of law, if it Is the result of operation of 
the law, invoked by tbc ordinary method of any 
judicial proceeding. Tbe view that the effect 
of an order under s. 145 of the Crim. Pro. Code, 
ia to entitle the successful party to take posses* 
iioD ia consistent with the observations of the 
Judicial Committee. LEO MOORE v. MANOR* 
ANJAH GUUA. 7 C.L J. S47. (26 B. 353, 20 

W.R. 12, D.; 29 B. 213, Cons, cf Be/.; 29 C, 
187, 9 W.R. 602, R.) 

(3) —S. 9— Suit for possession under 5 . 1S« Act 
XIV of 1859 {Limitation) —8. 318, Crim. Pro. 
Code (1S62).—Tbe object of b. 15, Act XIV of 
1859, is not to maintain, but to restore a party 
to possession ; tbe object of s. 318, Orim. Pro. 
Code (1861) being to maintaio a party in pos* 
session temporarily at least, whether that 
poBsessioD is a wrongful one or not, whiles. 16, 
Act XIV of 1859, is to restore to possession 
parties dispossessed otherwise than by due 
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{.—/mperiai c^titinaed* 

Act I of 1877 ^Specific Reliefj— 

nourso of 1 uv ; an i \a ri^.xri under s, 31?^, Grim. 
Pro, Coioi Iheref )r^. no bir to a po««o^5r.ry 
action itu Inr?. 1^, Aot XIV of 1850 CFTVrUN 
CFIUNDRR ROV V BrO.70 KvNTROV, 20 W.R. 
12. [n , iO 13. 353«3 Bom. L.R. 019. 

o-s.’fi Dispute as to possession 

OF IMMOVKMU.E PROPRHTV, 6 A L.T. 207 = 
A.VV.N. (lOOS) U2*30 A. 3:H ; 13 C. W. N. 
530 = 86 0. 370-9 Cr- L. J. 300=1 lod. C\3. 
317. 

(5)—S. O^SfiC PENAL Code, s?. ill. 417, 3 
L B R. 278 = 5 Cr.L J. 415. 

(C)—S.9—PENAL Code. s. 498, I3S 
P.L.R. 1901. 

f7)—“S. 42—Sui/ hu th9 plninliff for a rieclft* 
ration th'it d^ffindint 7iof hi- latoful 
— Crim. Prn. Code {Ad V of 1998). s. 488.—A 
suit by a psrsoo ngiin^t whom an order for 
maintenance in favour of defendant baa been 
made by a M^gi^itrate under 493 of the 
Grim. Pro. Code, i$ maintiinible in a Civil 
Court for a declantion that tbo defendant 
is not his wifi^ ^lU.SSAMMAT BakIIAN v. AL\ 
BakSH. 100 P.L.R. 1903. (21 P.R. 1994. Cr., 18 
A. 29, 20 W.R, 68, Cr, G B.L.R 243, 41 P.R. 
187G, R.) 

(8) —iS. 42 —S«if to dednre property found by 

Crvninnl Courf lo be ptainiiff's to btlonrj to 
plaintiff czcluziv^hj. —After criminal proceed* 
mgs bad been succe^^sfully taken against 
plaintifl's tenants for mischief done in respect 
to a nullab. coming under either s. 430, or 
432, Crim. Pro. Code, 1872. plamtifi sued for a 
declaration that tbo nullah bis own 

exclusive property, and therefore not such a 
stream as could come under cither of those 
sections. Held that the Court bad discretion 
under s. 15, Civ. Pro. Code. 1859, to allow such 
a suit to be brought. KartiCK ParAMANICK 
V. KISHEN MOBUN MittER. 22 W.R. 329. 

(9) —S. 42—Dispiife a^nony rival haut^/ioiders 
—liifjhl of party aggrieved by order of Magis^ 
irate to decliraiory decree on cerMtn allegatiom. 
—Where a pUiotifl alleges that he had been 
bolding a haul on bis own land for many 
years, that the defendant's setting up a rival 
haul on the same days led ^ to disturbances, 
which ended in an order by* the Magistrate, 
prohibiting him from holding the hautoa those 
days, and that be has suffered loss in consequ¬ 
ence, he would, H the facts are true, be entitled 
to a decree declaring his right, as against the 
defendant, to hold the haul on the days. GOPI 
MOHUN MULLICK V. TARAMONI CITOW- 
DHRAHI. 5 C. 7 = 4 eX.R. 309 F.B.=2 Shorae 
L.R. 217. F.B. (G B.L R. 74, 10 BLR. 434 
= 18 W.R. Cr. 47, 2 C. 293, 6 N.W.P. 101, 
Referred to ) 

00)—5. 42 —Sntf for declaratorif decree 
against order removing alleged obstruction^ 
Crim. Pro. Code (1882), s. \ZZ—Effect of order 
under section. —In a suit for a declaration that 
certain land on which the plaintiff bad erected 


» l.^lmperial /Icfs—coatinued. 

1 Act I of 1877 (Specific Relief)—confinuri. 

an ottn was hi> properly and not that of the 
! Govornmont, whore it appear'd that the Magis¬ 
trate bid made an order, under s. 133, Crim* 
Pen. Code (I98i), for the removal of the oUatvB 
an ob^triiction to the public way. held fbat tba 
plaintiff (Aubj-ct to ibo discretion of the Court) 
was onlitl^d to a declaration as against the 
] Government of bis right to the land, without 
having to wait until the Government had taken 
I possession of tbo Uod. Ueld, further^ with 
I regard 10 the conlentioo that the jurisdiction 
\ of the Court \ris taken away by 9. 133, Crim. 
j Pro. Cod'', which provides that “ oo order 
duly made by a Magistrate under this section 
shall be called in question io any civil Court,’* 
that the Magistrate's order under this section 
was not a conclusive determination of the 
question of title. SECRETARY OF STATE FOR 
India in council v. Jethabrai Kalioab. 
17 B. 293. (15 C, 4G0, R.) [R., 22 B, 230.] 

(Ill—5. i2^Magi^lrate removing bridge in 
proceedinQS under Ch. XX, Crivi Pro Code 
(1861 )—Dflciaralorjf suit to set aside the order 
of removal,—Vfhere a Magistrate in proceed* 
inga under Ch. XX Crim, Pro. Code, 1061* 
removed a bridge, held that no suit would lie 
for a bare declaration of right without any 
consequential relief against persons no further 
interested in the matter than that they had 
put the Magistrate in motion. ^lADHUB 
CHUNDBR GOOHO V. KUMLA KANT CHDCK- 
EUBUTTY, IS W.R. 293*6 B.L R, 64J. (13 W. 
R. 13, n.) 

(121— S, 42 —Whelher order under $» 1Z7, 
Crim. Pro, Code (1892), a bar to suit under 
s. 42, Specific Ri>hef,— \ suit by an owner 
under 9 42, Specific Relief Act, is not barred 
by an order of a Criminal Court under 8> 137» 
Crim. Pro. Code (1882). ChuNILALv. RAM 
KISHBNSAHU, 15 C. 460. (14G. GO. Overruled.) 
[F., 17 B 293, 15 C. 5C4.] 

fl3)—S. 42 —Right to declaratory decree if 
affected by order tinier s. 321, Crim, Pro, Code 
(18SI), not being carried ouU —A plaintiff is 
entitled to a declaratory decree as to the 
erroneousness of a Magistrate's order under 
s. 321, Crim. Pro, Code. 1861, though the order 
has not been put into force. MEGHRAJ 
Singh v. Rashdhareb Singh, 17 W.R- 281* 

(14) —S. 42— Right to deefara/orj/ decree — 
Crim. Pro, Code (1872). Ch, 40.—Whore a per* 
SOD, whose right to land is contestedi obtained 
an order under Cb. 40, Crim. Pro.Code, 1672, 
from a Magistrate, declaring him entitled to 
retain possession, field he could sue for a 
declaration of bia right to the land, NARA* 
SIMMACBARYA v. RAGHUPATHYACHARYA, 6 

H. 176, 

(l4-a)—CUim of private right by plaintiff 
over land—Claim'of public right by defendants 
—Cause of aotion—Parties—Persons claiming 
public right are atone necessary parties—Oiv# 
Pro. Code (AotXtV of 1882), e, SO—Irregula¬ 
rity in not recording formal order—CBIM* 
Fro. cook, 1893, e, 133, 6 lad. Gas, 46. 
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i.^lmperial Acts —oontioucd. 


I /.—Imperial 4c^s—oootinuod. 


Act I of 1877 (Specific Relief)— concluded. 

{14-6)—S. 46—S^C BRK. ACT II OV 1889. 
s. SI, 2i 0. 717. 

(15)—S. 45—BOM. ACT XLYIIl OF 
18^0, 11 , 12. 3 Bom. L.R. C63« 4 Bjlu. L.R. 

1 = 26 B. 396. 

(161-8. 46—BOM. ACT VI OF 1303. 
B. 6, 4 Bom. L.R. 7G3. 

(17) —S. 45—ScC Bom. act IV OF 1902. 
S3. 23, 129. 7 Bom. L.R. 161. 

(18) —S. 45—See No. 1, supra. 

Act III of 1877 (RegutratioD). 

[REP. BY ACT XVI OF 1003.] 

See ACT XX OF 1866. 

See Act VIII of 1871. 

(1 )—False statement made to n Sub-Reghtrdf 
in xdeniifyxnt) a person.—Where a persoo wa3 
charged with having made a false stitement 
before a Sab-Regidtrar, in baviog ideati6ed aa 
unkoowo persoD who bad borrowed money and 
executed a mortgage bood, as his neighbour to 
•whom the mortgagee bad agreed to advance 
the money on the mortgage, it was sought to 
prove a statement made by the mortgagee, 
who was not alive, at the time of the institution 
of proceedings, to a third person about a 
conversation which the mortgagee bad with 
the accused. This was admitted in evidence, 
although objected to by the pleader for the ac¬ 
cused. Farther a memorandum of an alleged 
approval of the mortgage bond by the accused, 
a pleadert was tendered and received in 
evidence, without proof of its being in the 
hand-writing o( tbe accused, but upon a mere 
comparison of tbe handwriting. Hdd. that 
both the Btatementfl and the memorandum 
were inadmissible and irrelevant. Held also, 
upon the oral evidence in the case, that tbe ac¬ 
cused was guilty of an offence of having made 
tbe false etatement alleg^^d against him. 

Nobin Krishna mookerjeb v. rassick 
LaLL Laha, IOC. 1047. [B., 38 C. 309= 12 C. 
L.J. 626=12 Or.L.J. 22 = 8 lod. Cas. 1103 = 
160.W.N. 367 ; 11 M L.T. 424*14 Ind. Oas. 
741.] 

^ (2)—See Crim. Pbo. Code, 1893, s. 29, 2 
Weir 25, • . . 

(3)— Si. 6 to 14, 69 and 84—See PbNAD 
GODS, S8 . 21 and 161, 32 0. 664*2 Cr. LJ. 

ol 2 . 


(4)—Ss. 7 to 14—See No. 3, supra. 

(6)~5. 34—Grim. Pro. Code (1833), «. 193- 

-Registration Act (UT. o 
34—Su6 R.'giitrar, whtlhsr a "Court'' 
»iT ~®”'®*8«8tcar, aotiog ander a. 34 of Ac 
111 Of 1877, U Dot a " Oourt*’ within the mean 
log of e« 195 , Orim. Pro* Code. QUEEN 
BMPBBSS T. SUBBA. 11 M. 8. [P.. 4 M.D.J 
189, R.. la M. aoi.] 


Act Hi of 1877 i^Rcgistratioo)— 

(O'—Ss. 34, 36, n— Pro. Code (1932), 
$. \\)b^Soncti )n i> prrs'rnfe^Pre^tyUation of 
forged docHm>>it fto- rnnslr'iti'm — Sci’icCion 
of Sub lxcyts'rnr wU'>th r ixc-‘C$s\ry —A Sub- 
Regislnr Jictuig unJer 3l .fcnd 35 of the 
Registration Actcinnot dcloniiino wljother a 
document was cx»*ctitod ornnt, inJ if execution 
is denied, be is obliged to r lose rigKir/ition, 
Tbe docuin^tU Ci^nuot b< .siid Co li * given in 
evidence belore bun by a paiiy lo the pr(>?ot*d“ 
ing: wbercHs in ibecasi^ of a will. s. 41 makes 
it incumbent upon the Sub-Registrar to sitisfy 
bim^olf that (ho document bis been really 
executed by the testator, and the document has 
to be given in evidence before him in a proceed' 
ing in which the Bub Registrar bis to deter* 
mine whether it shall or shall not be registered. 
In tbo former case the sanction of the Sub* 
Registrar is not necessary for a prc.secution of 
a party to tbe transaction on a charge ol forgery, 
QUEES-EMFRESS V. SOHHANDHI, 12 M. 
201. (10 M. 154, 11 M. 3, i'i/^/.) [i-\,4M.L.J. 
190.] 

(7) —Ss. 34 (6) and 82 M^Inquirt/ as to the 
idi7iHty of the ezecut ml of a d ^cutncnt^Poioer 
of Sub^Renietrar to take deposition on a^trma* 
iion-’Faise siale7Hcn*..^A Bub Higi-^trar. after 
commencing the proceeding of registration, 
should CDter into evidence as to the identity of 
tbe persons appearing beforo biro and alleging 
that they have executed the document. He 
is authorised, in such proceedings, to take 
depositions on afiitmation or otherwise from 
tbe witnesses, and if any of tbe statements 
made therein is false, the deponents are guilty 
of an oOence under 8. 6*2 of the Act. In rc 
POLUni Basavaiu/u. l Weir 884. 

(7*a)—S. 35 — See No, 6, supra, 

(8) —S. Pro. Cods, $• 195—Sanc¬ 

tion to prosecute — Sub.Registrar acting under 
$.41 of the Rfgxsiration Act^ whether a "Court^* 
—The term ‘‘Court’* in s. 195, Grim. Pro. 
Code, is not restricted to a ** Court of Justice,** 
as defined in tbo Indian Penal Code, s. 6 of 
the Code of Criminal Proesdure clearly contem- 
platos the existence of Courts under other laws, 
and tbe Legislature has seen fit to use tbe 
general expression ‘*Couct” to the more restrict¬ 
ed description Court of Justice.’’ A Sub* 
Registrar is. therefore, when acting under s. 41 
of Act HI of 1877, a '' Court ’* wilhtn tbo meao- 
ing of s. 195, Grim. Pro. Code. In re, Vbnkata- 
CHEf^A PiLLAl. 10 M 154 = 2 Weir 120=11 
Ind. Jup. 140. [ipo/., 15 M. 138, P.B.; D., 12 
M. 201, 4 M.L.J. 189.] 

(9)—S. 41 —See No. 6, supra. 

(10) — 8 . 69 —See No. 3 , supra. 

(11) —Ss. 72 and 73—Fjiss statement before 
Regi^trar^Irregulafiiies in proceedings ^Effect 
with respect to furisd ction of Criminal Courts. 
—Id a criminal trial for makieg a false state- 
meot before a Registrar, the laot that tbe 
proceedings before tbe Registrar were under 
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/. —Imperial c^5—ccuLinurcl. 

Act III of 1877 iRogifetratioDj— coyitihucd, 

?4 72 ii'Un<1 (t urdcr s. 73. rf tbe KcpT^- 

A'It, V.'ul<l ret niriUer. %vLcie i:o 
cbjcctrcn Lnd tccD taken ly tbc accu?c<^ to 
Ibo fcriii of the proc€tdir?s Leforo ihc 
tfar. Nf r would tho want o( verification ot a 
poljtirn rf apfcal, a^ prcvi 'cd in s. 73o(ibe 
Rc^i>iration interfere w»th tbo jnrl^d^cllon 
cf ibo Cnmrnal Ccurr, ^‘UFEN L.MriHSS v. 
BAins^R aiAM)\L. 10 C. 6C4. {If} L.L.R 
]67. L.J-M C. ^-0 = 8 Ccx. C.C. 121. L R 1 
C-C R. dVO, 5 n. ard S. 7!C ; i t;i4» I 

14Cfx. C.C. 265, 1 C C R. Ii0=^n Ccx Cc. 
30, F.) 

f 12'—‘5**5. 72. 73.74 ouef 75— Pcci'>trnr u'hfihcr 
a ^‘C(tnt" V'lth'H yiff cf s 11*5, Crmi. 

Pro. Code U8fc2) — A U^pstrar actinp under 
s?. 72 to 75 is a Ccurl for ibe purpcfcs of s. 196, 
Grim, I’ro. C^^dr, ATCHAVVA v. OAbG^VYA, 
IS M. 138 = 2 M.L.J. 64 F B. 16 A- Ml 

*13 AAV N. 69: ft-, 13 Cr. L J. 508*16 Ird, 
Cas. C52 = 23ML.J. JP=(I912) M.W N- 473, 
lOCr. L.J. 396 = 3 Ind. C is. 660 = 3 S.L.R. 06 ; 
D,, 2 M L J. 280, 4 M.L J. 189.] 

n3)—Ss. 72 to75-5f5 CRI^r. Pro. CODE, 
1896, p, U5, 15 A. 141 = A.W N. 1683, 59, 

(14)—B. 73— See Ncp* 11* 12, 13, supra, 

(16) —S. 74—6Vc Nos. 12, 13, supm. 

OG) —Ss. 74 and 82—Disfrief Registrar's 
pciccr to dcUgfite to Suh'B<gi$trar, luuclitns 
pretcrUcd by s, 74.—The funcliODS prescribed 
by 8. 74 arc entirely id tbe Registrar bimself. 
He cannot delegate them to tbc Bub-Registrar, 
Therefore, a Sub-Registrar, bolding an enquiry 
under s- 74, acting under ibe orders of tbe 
Registrar cannot be said to be acting Tvitbin 
tbe meaning ofs, 62 of tbe Act. Wbero a wit* 
Dess makes a false statement before the Sub* 
Registrar in such a case, be cannot bo prosecu¬ 
ted under s, 82 of the Act. Mata Day.-sL v. 
Queen-Empress, 24 C, 788, 

(17) —S, 75— Sec Nos. 12, 13, supra. 

(18) —i8s. 80 ahd G2^Enquiry by a clerk of 
Registry office^ —Where tbe clerk of a Registrar's 
office made inquiry^ with a view to ascertain 
whether tbe person who brought a receipt to 
take back a document, which could Dot be re¬ 
turned in tbe first insfancf, and for which a 
receipt was accordingly given, was tbe person 
ID whoso possession the receipt ought to be, 
euefa enquiry is an enquiry within the meaning 
of Registration Act of 1871, s, 80. In re 
BUNWARY PODDAR, 23 W.R. Cr, 68. 

(19) —S, 81—jPreutovs acquittal^ plea of, in a 
ofimitiaZ trial upon Oie same facis^ Crim. Pro. 
Code, s. 403—Fflfse certificate by ftcfftsfrar— 
False declaration-^hidian Penal Cede, s. 197— 
Ocneral Clauses Act, s. 26—CriwnnoZ.ReutsfoH 
—Crim. Pro Code, s. 439.—The accused was a 
Sub-Registrar. He registered a document od 
tbe back of which be certified that it was pre* 
cented for registration by tbe executant who was 
perscnally known to him ard who admitted its 


I —-Imperial .4c/s—continued. 

Act III of 1877 iRegistratioo) —cenfinufd, 

execution. This was a false certificate, as the 
1 accused admittedly bad not actually seen and 
; had DO conversatiou wub him. He was tried 
ai.d convicted on a ebarpe under p. 61, Act HI 
of 1677, which alh ged that be registered and 
endorsed the document in a UMnner which bo 
laicw to be iDcc rreo, knowing at tbc time that 
be would thereby bo liUdy to cause injury to 
certain pfrson.-i. He was acquitted cn this 
chargi: cn the grfund that it was not proved 
that he knew that it was likely that bn would 
, cause injury to any me by bis act, He was 
I subsequently tried and convicted on a charge 
’ under?. 197, I PC- He pleaded his previous 
I Hcquittvil HB a bar Co his conviction under s. 197, 
I.P.C., but his plea was disallowi-d. Held, 
that the accused's pica of previous acquittal was 
% valid ploa ard that effect should have been 
given to it. S. 26 ot tbc General Clauses Act 
was only intended to enact that, provided that 
be itt not twice punished for the act or omifsinn, 
the oficeder may bo prosecuted and punished 
at ODO and Ibc Kimo trial under cither or auy 
of tbc rnactments and the accused's ca^^e was 
not (akoD out of suh-s. (1) of e. 403, Crim. Pro. 
Code, by that section. It war failure to prove 
that the accused codersed a false certificate with 
tbc knowledge that be was likely to cause 
injury to certain persons which brought about 
bis acquittal, and not doubt as to whether tbe 
facts alleged against him constituted an oQence 
under s. 81, Act HI of 1877. Held, therefore, 
that tbc last part of sub-s. (1) of 9. 403 of 
Crim. Pro, Code, wan not applicable. RaOHU- 
B.AR Dayal V. King Ewreuor, 6 O.C. 153, 

(20) —S. 82—Sanefien <opro<ccufe,—No sanc¬ 
tion ie necessary before mfiituting a charge 
under s. 82 of tbo Act GORINATH v. KULDIP 
Singh, ll C. 586, F.B. [ft., il M, 500.] 

(21) —S. 82-Crm. Pro. Code (1882), s. 195— 
Sancfion lo prosecute for forgery uyidtr s. 62, 
Rtgistraticn Act. uhether necessary. sanc¬ 
tion of a Sub-Registrar is not necessary for 
instituting a charge of forgery against a person 
presenting a forged document for regietration, 
inasmuch as the forged document is not given 
in evidonco in any proceeding before a Court. 
Tbe provisions of $. 195» Crim. Pro. Code, do 
not apply to such a case, QuEEN-)EjMPBESS 
V. VythiLINQA, 11 M. SOO. 

(22)—S,82—Pro^eewftont^wd^r (he Registration 
Act—Frame of charge by Magistrate on ?iis own 
moticn. —Except as directed by s. 82 of the Re¬ 
gistration Act, a Magistrate cannot, on his own 
motion, frame a charge against tbo accused 
from tbe evidence of tbe registering officer 
before him, in respect of statements made to 
such officer in tbe course of tbe registration 
proceedings. QUEEN-EmPBESS v. BATESAB 
ManDAL. 10 C. 604. 

(29)—S. 62— Folse statement — Delegation of 
powers of Dt^fricf ftrpisfrar— Penal Code, s, 193. 
—8.82 of tbe Registration Act only applies to a 
false statement intentionally made before any 
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I.-^Imperial Ac/s—cootinued. 

Aot 111 of 1877 (.Ru^istratiooj — co/itiHUt'ti. 

I 

offioer acting in ex-.‘cutioti of tbo Regis^tration ^ 
Act A Deputy Maio^cra.e directed by a District 
Registrar lo enquire iiitocc-cinu matters re* • 
garding ibe regHcriiinn M a dioumont is not ' 
8Uoh ftu unicer. UaDIUK^ MoHAN KI’KI v. 
LAL MOHAN SHA, tiO C 719. I 

('ill —S 8*2—Pros^errfior. for (L nxal of cxecU' , 
tion —5fai/ o/ procicdimjs pendimj civil suit (o 
declare Ou*^ deed to t)C forged. — Whore ih^acous- ^ 
ed denied the execution of a mortgage^bond, out i 
the spenial Sub Registrar heU that bo bad ezo^ | 
outel it and oireccod a prospr'Ution under s. 8'2 ’ 
of tbo Aot. upon which tbo petitioner sued for 
a dcclaraiiou that the bond \va?>’i forgery, held, 
that the Criminal proceeding should be stiyod, 
inasmuch ap the proccediugs in tbo Civil suit 
were much more likely to result in a proper I 
conclusion than the summary proceeding t-<kcn 
before tho Registration Officers. GOBHROnONB j 
PRAMANICK V, ISWAR CHUNDEU PRAMANICK ' 
3 C.W N. 44. [«.,3l C. 858, 13 Cr.L.J 175 

«13 Ind. Chs. 927. 115 P.L.R. 1912.21 P.W. i 
R. 1912, Or.] ^ 

(25)—S. 82—ProsecuftOH under—Tiwio for 
ordering prosecud'yn Denial of execution of a 
document- Befusal to register—Appeal from the 
refusal—“Limitation.—Oo the petitioner deny* 
ing the ezocutton of a document in (av mr of 
A, before the Sub^Registrar, that oOicor refused 1 
to register tbo douUQient. Tbereupoo A lodged 
a oomplaiut againni tho petitioner for cboatmg . 
under 8.417. I.P.C.. which was dismissed under I 
8. 203. Crim. Pro. Code, on tho iCtb March, 
1906. On the 27rb April, 1905, A appealed | 
to the special Sub*Registrar who rejected the . 
appeal lor notbaxiag bccu preferred witbtu the I 
proscribed period of 30 days from ibc Sub- 1 
Registrar's refusal to regis-ter. but at tho same I 
time submitted a report to tbs District Regis- | 
trar which ultimately led to an enquiry with 
the result that a proceeding was drawn up 
against tbo petitioner under s. 82 of the Regis¬ 
tration Act. Held, that under the circum- 
stancos the petitioner should not be prosecuted 
under s. B2 of the Kogrsbrution Act. That tbo 
presentation of an appeal to the special 
Registrar after the time limited therefor, 
against the refusal of the 8ub*Regietrar to 
register a document on denial o! ezecutioD. does 
not give any focus standi for the institution of 
a proceeding for inquiry as to tho execution of 
the document, SaKanBARI DBHI v. ADAITYA 

Ganguli, 12 0.W,N. 47. 

(26)—S. B2—Falsely personating a parly 
before the registering o^^cer, dishonest inUntion 
not essential for the offence of—Silence not an 
omission constituixng abetment.—S. 82 of the 
Aot having been eoaoled with a view to punish 
acts, which are not ollenocs under the Penal 
Code, a fraudulent or dishonest intent is not 
essential lor the offence of falsely personating a 
i^Bder the seotion before the registering 
officer. In the present oase, there was nothing 
to create the presumption of common dishonest 
intent between the parties to the deed, sought 

19 


/. —Imperial Acts —i^oncinued. 

Act III of 1877 Registration)— conlitiucd. 

to bo rcgi'^toroi, o .r Wi'S I boro Anything on (ho 
re'rord. fri>rn wiin »i Uie^n conspiracy 

was iiito^abli': U > i. Mi ii nnitr such circuin* 
ptaoecs, til*'pin i the p«^r«onators, 

who sibMil In . s'i> I ^ !\ 1 ., ‘uv * hi* personation 

comiuutul, c.Hild n't bell I li:uilty of abt tment 
of anv offonco cominiU''d bv rbe ncf'^onators. 
KiNo KMiTUiHi V Tun \r I ;^ \\\. 3 L Br 
R 222 = 4 CrLJ 483. (D W.l: il.oB m. 
L. R. l38i Jl ) 

(27)—S. 8*2 if) — Fil^r pi - To 

cooipb'te tho ('Oe'i •' of ftl^t* pop- oiaVi 'n, undur 
fl.82 (i) of the III-;*'-.:vet, ff>iu(laieut 
intoo* IS noJ ir'co-'-^rv. llonc*-, wbi'rc a p.-rsoil 
at tho instauco of anoihor p iis to the R ais- 
trar and denial) Is >h - rv»iurt) fa ih^eoment 
which b id be* n pre-seiiicd for rcsistration, 
representing that hj is chit other p rson* he 
commits the ortetuio ol liho p< ii Un n wllhiu 
tbo me tiling or ^2. HMUKltOK v KALYA 
Nava 1’atil 5 Bora L R 138 [R., 1 Cr. L. 

J. AS3 = :i L H U. £12.] 

(23)-S. 82 (oi— Sub>licgis(rar trying case 
agninU his clerk in cap'iciiy of Magistrate. — A 
Sub-Registr-r. ril>» a r.i e js not compe¬ 

tent to invc.siig-ue a case alMin^t one of bis 
RUbordimUc^ >n bi*; Registry Olficc, and after¬ 
wards him-ieU try nod cx-vict h*m. In re 
BH vitUT ("HUNDER SKIN, 14 W R.Cr. 74 = 8 B. 
L.R. 423. Note. 

(29) —S 82 icl— Tria? by Magistrate of charge 

instituted by him as Sub^Registrar. —Where a 
Magistrate rrind prisoner.^ charged with having 
committed ollencos under ss. 93 and 94, Regis¬ 
tration Act, tbr pfocerdiu*:d are not 

illegal, and without junsdiction or otbersviso 
bad, merely bccao.^o the prr'^ocurion was (with 
the <»anction ot iLc Hogi^irar to whom ho is 
subordinate) institutca ageilu^t tbx accused by 
the same in capacity of Sub- 

Registrar, but where it can be done, it would be 
better if tbo case were tried by some other per¬ 
son. In the of Ike petition of the 

Government of Bengal, queen v. Hira 
LaL Dal. 8 B.L R. 422 = 17 W.R. Cr. 39. {13 
W.R. Or. 66. R.) [R., 25 W.R. 57. Cr.] 

(30) -S.82(c'— Magistrate, jurisdiction of, to 

try offence commiitci before in judiciaf 

proceedingK Magistrate in whose presence the 
offence of mtantionally giving false evidence in 
a judicial proceeding is committed may him* 
self try and commit the persons so offending* 
Queen v. Ramlochun Singh, 18 W.R. Cr. 
19. [Doubted, 12 B.L.BO Cr. 35.] In the 
matter of Ramdyal Singh. 5 B.L.R. App. 69. 

(31) —S 82 ic) — Abetment of false personation, 
—Where three persons put up a fourth to perso¬ 
nate one, whose authority was required to com¬ 
plete a cortain conveyaDce of some immoveable 
property, (boy wero held to be guilty under 
B. 94, Aot XX of 1866. QOEEN V. BOLEE- 
MOODDECN. 7 W.R.Cr 63. 

(92)— S. 8*2 (c)— Abetment, punishment for,— 
Under Act XX of 1866, 8. 94. the liegislature 
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I.—Imperial Acts — continued. 

Act 111 of I8'7 (Rcg'atratjon)—co?iti)iMCcZ 

iotcnde l th ti iSe t'onrt sbr'nld b-ivo power in 
cert.nin for iti>t:iiioe \'-ben be is tbe 

chief of! ri'^. r, ti o person really piillmR the 
atrincs. m.l for \rb'-se benefit the cIleDce i-i, in 
facr, ron.inittcui to punish the abciter more 
severely ’ h m the person who avlii illy com mils 
the substa'-livo oflence. QUEEN v. GOPAL 
PROSAun Sein, 8 W R.Cr. 16. 

(33) —8.'i'i—5ce GRIM. Fro. Code, isye. 
s. 487. A W.N 1^9,1, ifli. 

(34) S. 82—Sc- Penal Code. ss. lOD. 4i7. 
457.468, 471 and 511, 30 C. 2-2 = 7 C W N 
039. 

(351—8, H-2—See SANCTION TO PROSECUTE 
—CONDITIONS REQUISITE KOU GRANT OF 

SANCTION—Necessity, sufficiency and 
VALIDITY OF S.\NCTION. 11 C. 506. F.B.. 11 
O.c. 358-9 Cr.L J. 54. 

(.36) 8. 82—Scfl Sanction to pro.secutr 
—Notice OF SANCTION. 12 c.w.N. 822=8 

C.L.J. 73 = 8 Cr. L.J. ol. 

(37) — S. 82 (o) —“ Actino i« earccufion of the 

Act." V'bnl omotiuis lo. —A District ReRistrar 
18 not " actinR in execution of tbe Act ” in 
tiuestioninc r-ho parties who have siRned a 
document and presented it for registration, as 
to tho circumstance? under which they sipned 
it. A fal.so statement made in such inquiry Is 
not an oQctico punishable under s. 81. QUEBN- 
EAfPRESS V. Bahaji Raohunath. 1 Bom. 
L.R, 686. [D.. 14 Cr. L J. 102= 18 Ind. Cas! 

662 = 12 M.L-J. 376*1912 M.W.N. 1107.] 

(38) —8, 83 («)—See PENAL CODE, ss. 471 
and 474, 5 O.L J, 233 = 5 Cr. L.J. 199. 

(30-a)—a. 82—See Nos. 7. 16 and 18, supra. 

(391 Sa. 82 and 83—Cri»t. Pro. Code 
(1682), s. 29 — Jurisdiction of Second-Class 
ifagislrate over offences under Registration Act. 
—Under s. 83 of tbe Registration Aot, an 
offence falling under a. 82 of the Act is oognis- 
able by a second-class Magistrate, .and such 
jurisdictioo is not affeoted by the provisions of 
8. 29, Grim. Pro. Code. Queen-Empress v. 
KRISHNA, 7 M. 347 = 2 Weir 24=1 Weir 888. 
[P., 2 Weir 25.] 

(40) —Ss, 83. 83—Sec ACT XX OF 1866. 
S3. 91, 95, 5 B.H.O, Cr. 7. ' 

(41) —S 83-Competency of Registrar to 
institute prosecution under offence and under 
Act.—k Registrar under Aot XX of 1366 is 
competent under 8, 95. to institute a proBecu- 
tion for any offence under that Aot. QUBEN 
T. Ramdhabry Singh, 10 W.R. Cr. 8. 

(42) —S. Si—Charge under Registration Act 
whether MagtslraU bound to commit to sessions 
—Registrar transferring complaint to Magis- 
traU and then as Magistrate transierring to 
jioiKe.—Under Onm. Pro. Code, a Magistrate 
has only jurisdiction, to entertain a criminal 
charge, either when a complaint is made before 
him by a person properly qualified to complain 


—Imperial Acts —continued. 

Act HI of 1877 (PegistratioD) — concluded. 


and pro.-ecute, or when be hitn«elf of his own 
knowledge and discretion starts the proceed¬ 
ings in oa^es in which he has such power 
given him Where, therefore, a Registrar 
under Act XX of 18C6, transferred a complaint 
made belore him to the Magistrate’^ Court, and 
afterwards him-elf sitting as Magistrate, 
ordered the matter to be made over to the 
Police, it wis held that this did not amount to 
tbe institution of a criminal charge under 
Crira. Pro. Code. In the case of a prosecution 
under Act XX of ISGG, a I^rigistratr has full 
power to entottain and finally adjiidicate on the 
charge, attd is not boutid to commit to the 
Session.? ; the words in a. 95 of that Act, " all 
prosecutions und-.-r this Act shall be instituted 
before a nerson exercising tbe powers of a 
Magistrate,” being iinerpreted to mean that 
the whole of a criminal trial from complaint to 
adjudication shall be carried out bofors and by 
tbe same per-'on. J>t re AshanooLLah, 10 
W.R. Cr. 21=6 B,L.R 693, Note 


(43) S. 8i-—Jurisdiction r.f Sessions Judge 
to try offences under Registration Act. -The 
Sessions Judge can try a case of abetting false 
personation of a witoc.?s before a Registrar of 
Assurances, unders. 95. Rcgistraiion Act. 1966. 
The word instituted ’ in that section should 
beooDslrued to mean “commenced.” QUEBN v. 
SHEOOOLiM DAS. 15 W.R. Cr. 58 = 6 B L. R. 
F.B. 692. 


(44) S. 83 —Poiver of Sub-Registrar to in- 
vpttgate-Crim. Pro. Code (1861), s. BG-Sanc- 
tion lo prosecute, S^Jb-Rogletrar under Act 
XX of 186G, hii9 no power to invostigato repfArd- 
ing tbo coEUmittnl of an offence committed 
before him for registration of any document, but 
should cause the complainant to proceed, under 
3. 66. Cfim, Pro. Codoi before tbo Magistrate, 
or before an officer authorized to receive such 
compUiDt. Qubrn V. Haridas Kundu. 4 
B.L.R. App. 13 W.R. Cr, 21. 

(46)—S. 83—See Nos. 39 and 40, supra, 

(46) S. 84— Sub^Registrar's ojjlce if a Court 
—Jurtsdiclion of Mogistrnte—Ctim. Pro, Code 
(1872), ss, 435 and 4'i6~Pen(il Codef s. 2*28— 
Evidence Act, s, 3 —A Sub-Registrar is a pubtio 
omcer ; his proceedings are judicial proceedinge 
witbiD the metniug of e 328, Penal Code 5 atid 
his Court Is a Court within tho meaning of that 
word in the Evideoco Aot, Where, in a case 
under 3 . 228, the 8ub*Rogistrar, before whom 
the offence was committed, did not proceed 
under s. 435 or 436. Crim, Pro. Code (1872), it 
was held that a Magistrate bad no juriedtetion. 
In re 8ABDHARBE Lall, 22 W.R, Cr. 10*13 
B.L.R. App. 40. 

3. 84—Stftf No, 3, supra, 

Aot lY of 1877 (Presidenoy Haglatrate’a Court* 

feel). 

[SHORT TITLE GIVEN, AOT XIV OP 1897* 
Rep. (except s. 87), act X op 1882,] 
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J,—Imperial continued. 

Act lY of 1877 (Prealdenoy MagUtrate aCoupt- 
fcea)— 

(1) — S. 39— \tunicipal corpornlton not a public 

servant-^Ptcliminarj/fianetionof Oinernutcnl not 

necessary.^A municipal corporation not beinc 
a public servant within tbo uicanins; oi s 39 of 
Act IV of iH77 may be pro«ei‘Utcd under the 
Penal Code without ihoproliininary >auctn*n cf 
the Goverument required by that $cciion. In re 

Municipal Coiu'ouation oFTiinTowN of 
Calcutta, 1 J,G. 70. 

(2) — S. 39—cor/iornfion no/ a 
public servant. —A Cr'rporation, like the C ileutia 
Municipality, is not a public servant, so as to 
require the previous sanction of the Government 
for the purpose of its being prosecul^'d under 
the Penal Code. EMPRESS v. MUNICIPAL 
CORPORATION OP THE TOWN OF CALCUTTA. 
3 C. 756»2 C L R. 520. 

(3) —S. Al—Appeal, — Hold that there was no 
appeal from the order of a Judge of the High 
Court direoiing a pcoseoutioii under s 41 of the 
Presidency Magistrates Act. in the matter of 
Janokey Nath Roy, 2 C. 466. 

(4) '~S' 87 ^Dischnr<je of accused bp Presi 
dency MagistratCt ^jfret of ^Malicious j^rosecu 
tion.~ The discharge of an accused poison by a 
Presidency Magistrate under s. 87 of the Act is 
such a termioatiou of the prosecution as oulitles 
tbo accused to maintain an action for malicious 
proBscuMon. VbNU v. COOHYA NARAYAN, 6 
B. 376 = 6 Ind. Jor. 535»Chitty e S.C C B. 
108. C«M 19 B. 717.] 

(61—S. 87. exvl. 2 —Exammaticn of witnesses 
upon revival of jtrojiccu:ion.—Upon the revival 
of a prosecution in which the accused has been 
discharged, all the witnesses, oatvbofc evidence 
the prosecutor intends to rely, as jaHlifying the 
committal of the accused, must bo examined 
before the Magistrate ; and, i( any of them were 
examined at tbe time of tbo original prosecu¬ 
tion, they must be examined de novo. A revival 
of a proseoution is not a coutinuation of the 
• original prosecution, from which the accused 
baa been discharged. EMPRESS v. ChUNDER 
Nath Dutt, 8 C. I2l«»4 C L.R. 305 

(6) —S. 124—Dhmissaf of complaint for 

default after partial hearing by Presidency 
Magistrate —Jnsfifufiott of fresh proceedings — 
An order of dUmissal under s. 124 of tbe Presi- 
denoy Magistrates' Act (IV of 1677) does not 
operate as an acquittal and is no bar to the 
revival of frenh proceedings. EMPRESS v. 
Thompson. 6 C 823 = 8 C.L.R. 106 = 4 Shome 
L.R. 8S. [R,. 9 0. 897, Rat. Un. Cr. C. 422* 

13 B. 384.] 

(7) —S. 129—Pro .-ecu Hon h)/ Advocate or A tior* 
ney before Presidency Magistrate,— tbe 
exception of certain officers, saeh as the Advo- 
oate*Qeneral, Standing Counsel. Oovernment 
SoHoitor. &o,. no counsel for attorney can 
claim the right of conduct of a proBecution 
before tbe Presidency Magistrate without his 


f .‘^Imperial .4 c/5—continued. 

Act IV of 1877 (Presidency Magietrate's Court- 
fees)— 

pernii^ ion. I'.Ml IsI •-s v. HUTOKIUSTO I>ASS. 

6 C 59 = 6 C L.R. 374. 

I8r—S. Ll'iJSli riv\i TITIONERS— 

ADVOCATE. (‘ C. 59 C.Ij l\. iT4. 

(9)—R r rj.iiVLiMcAC MTIONERS — 

ATTORNEY, G C. 69-G C.ri.U :m I 

(101—S. JC7— Plea td guilty—A t" t . — Tlio 
proviso in s. )Gl ot Act IV o( ]'^77 i r 
thjit, when an pcr!;on In*^ f oi n r i'h. 

vioted on bis own plea, nn app^.U br, 

except as to the extrnt or l^'gHliiy of ihc 
sentence, allbnngh he is i^onteiu’Od f^f i term 
exceeding sis months nr to fine exceeding 
R-5. 200. The object of this proviso, conslrncd 
til iu plain and obvious sense, is to limit the 
riebt of appeal, wht^ii the accused Hi's pleaded 
guilty, to such matter as may bo a special 
ground of complaint with ro^pret to the 
sentence as disiinguii^bcd from the) conviction 
itself, whether on Iho ground that the extent 
of ibe sentence is beyond what tbe circum- 
staiiCi-H of ihc case loquired, or that the sentence 
is illegal as not authorized by law. KmtrESS 
V JATAR M. Talar, 5 B. 85*«5 Ind. Jur. 428. 

(U)—S. 107— Sentences by Presiaency Mngis* 
Irate when appealable - S. 167 which gives 
junsiiction to the High Court to entertain an 
appeal from the sentence of a Presidency 
Magistraift refers in terras to a sentence of 
imprisonment exceeding six mouths or hoc 
exceeding Rs 200. It does not refer either to 
a sentence which awards imprisonment and 
Hoe or to any alternative imprisonmeQt.s in 
default of payment of fine. The wurds of the 
section are coohned in their meaning to sub* 
stantivo sentences and cannot be extended to 
inoludc an award of imprisonment in default 
of payment of fine, tbe operation of which is 
ccjctiogent only on tbe not being paid. In 
the viattfr of JOTHABAM DaVAY, 2 M. 30 = 1 
Weir 825. [F.. 16 C, 799 ; R., 83 C. 103G®4 

C,L.J. 403.] ' 

(12) —S. 166 —Discharge by Presidency 

Magistrate — Setting ustde.—Tbe only course to 
be taken in sucking to set aside an order of 
discharge by a Presidency Magistrate having 
been laid down in s. 168 of tbe Presidenoy 
Magietrates* Act, which confines the right of 
appeal to Oovoromeot, a complainant, wbo is 
a private inoividual. cannot indirectly obtain 
wbat is denied to him by tbo law, by invoking 
tbo aid of tbo High Court's extraordinary 
powers under s. 15 of the Charter. In the . 
matter of POONA CHURN PaL. 7 C 417, [F ., 

Rat, Un. Cr. C. 335; R . 9 C. 397.] 

(13) — S, MO—Copies of order by, and deposit 
lions before. Presidency Magistrates, right to 
—Bcfusal by Presidency Magistrate to grant 
copies—Interference of High Court — 8, 15 o/ the 
Charter Act—Specific Belief Act, 1877, ss, 7, 45. 
—All prosecutors whose charges are disroiesed 

) by tbe Presidenoy MagistratOi are afleotedf 
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iIAc(s—c''aliiiuti, 

Act IV of 1S77 Presidency Magistrate's Court- 
fees) —co^ic^wuec/. 

withiu lao iijodoiog of s. 170 of the Presideocy 
M^gislrlie-’ Act, by the order of di?cb?ifBe, 
dO as to entjrlo tbom to obtain copies of tbc 
ceJee by tbs Magistrate and ibe deposi* 

tiODs. Ou a refusal by a Presidency Magistrate to 
graot copies of bis order of dismiss*! and deposi- 
tions to a prosecutor, the High Court can, 
certainly under s. 15 of tbe Htgb Courts 
Cbaitjr Act| and aUo under s. 45 rii the 
SpeciQc Relief Act, compel tbe Magistrate to 
grant such copies. EMPltBSS v. DISONATH 
ROY : Bank of Bbno tL v. dinonath Roy, 
8 C. 166 = 10 C.L.R. 190. 

(14J —S. 261—See HUSIIAND and WIFE. 7 
Ji. ISO. 


/.—Imperial Acts —coDtinued. 

ActXY of 1877 (Limitatioo)—coufinnei. 

I 

, are specinl circumstauces, n’tmely, amisleadiag 
' by tbe other ?ir1o or % misUke in tbe office itself 
or ^oine .'iiddeii aecident which could nos he 
, fortseen. KllI’EROft v. SHIVA ADAR, 9 Bora. 

. L.R. 893=-6 Cr. L.J. 221. (13 M.‘i6y, i?.) 

(3)— S. 5, art. 157—.4p^5cai bu Goverument 
, jroin acquittal —Ziiintfaiion — Art. !57 o( the 
Limitation Act, which provides a period of six 
months for appeals by Government from 
acquittal is subjcoi bo the provisious of e. S of 
tbe same Act, which allows the Court to receive 
an appeal after the time limited when the 
appellant eacirfics tbe Court that bo bad suffi¬ 
cient cause for not presenting the appeal in due 
i time, in re COVERNMENT l^LEADEU, 1 Welt 
I 791 = 2 Weir 462. 


Act X of 1877 (Code of Civil Procedure). 

LREI' . ACT XIV OF 1832 ] 

(D—8s. 182, 183 — See EVIDENCE ACT. 
1872, s. yi. 6C. 762*8 C.L R. 292. 

(2)—S. 183—See No. 1, btipra. 

(31—Ss. 341 and 342—Sre CONTEMPT OP 
COURT. 4 C. 666. 

I4)—S. 312— See No. 3i sxipra. 

(5)— S. G51— "lievenue Court,” loliclher a 
Cowl of Civil Jurtsdiclion. —The term "any 
Court of Civil jurisdiction'’ m a. 651, is used 
for tbe purpose ol including all Couns of Civil, 
in contradistinction to Criminal Courts. A 
Revenue Court being, therefore, a Court of 
Civil jurisdiction, the ptovieioos of s. 651 are 
applicable to a person,who escapes from custody 
under tbe warrant of a Revenue Court. i 
Empress OP INDIA V. HarakhNath Sinob, ' 
4 A. 27. 

Act XV of 1877 (Limitation). 

[Rep., act IX of 1909.] • 

(1) —S. 5, sch. II, art. 155 { = s. 4, an. 155 
of lOOQi—Criminal appenl.~The provisions of 
the Limitation Aot arc to be applied with as 
much Btrictneas in criminal cases as they arc I 
m civil cases. That tbe appellant did not ' 
know that be bad a right of appeal or that he 
thought bis relatives would profer an appeal is 
not a Buffioient cause under s. 5 of Act XV of 
1877 for not presenting his appeal in time. 

Queen-Empress v, bhoki Ram. A.W N 
1891, 10. 

(2) —S. 5, ftW. 157—Zleffly in filing appeal — 
Excuse of delay.—S, 6 of tbe Limitation Aot 
gives tbe Courts a discretion, which, in respect 
of juriediotion, is to be exercised in the way in 
which judicial power and discretion ought to 
be exercieed, upon principles which are well 
understood ; tbe words “ sufficient cause” receiv 
ing a liberal construction, so as to advance 
substantial justice, when no negligence, nor 
inaction, nor want of bona fidea is imputable 
to the appellant. Delay in the filing of an 
appeal ought not to be ezoased, unless there 


( 4 ,— S, 12 ( = -9. 12 of 1903) — Exclusion of 
livti’ in obtaining copy of ju'ignient. —The time 
: taken in ohtAimng a copy of the jiidgmeul must 
! be excluded in au appeal by theaccus^fd, in 
1 computing the period of limivaticu. In the 
I wiflffer o/jHABBu Singh, IOC 642. 

(5) —S. 12 — See APPEAL— GENEll.aL, 5 
P. R 1888, Cr. 

(6) —8. 1-2—Sec SANCTION TO PROSECUTE 
—Expiry of Sanction and LiMiT.moN, 
1 Weir 7P9 = 2 Weir 200. 

(7) 5. 12, sc7i. n,art. 154 -‘Appeal by per¬ 
sons in fail —Time taken in obtaining copies of 
judgment. —For the purpose of computing the 
period of limitation for an appeal from a sen* 
tence of criminal Court by a person in jail, tbe 
time taken in forwarding applications for copies 
and in transmission of such copies to the jail, 
as well as the time occupied in tbe actual pre¬ 
paration of copies in tbo office of the Court, by 
which the judgment or order was parsed, is to 
be included in " the time requisite for obtain¬ 
ing a copy,” within the meaoine of s. 12 of 
the Limitation Act. QUEEN-EMPRESS v. 
LingaYA, 9 M. 258*1 Weir 789. 

(8»—S. 18 ( = e. 18 of 1908)—See ACT XII 
OF 1882, s. 11, 20 B. 543. 

(9)—S. 26 ( = 8. 26 of 1908) —See DISPUTE 
AS TO POSSESSION OF IMMOVEABLE PRO¬ 
PERTY, 13 C.W.N. 859 = 3 Ind. Gas. 468. 

(101—8. 28—See Grim, Pro. Code (1898), 
s. 116, 26 M. 410. 

(10-a)—S. 28. art. 47—See Obiu. PRO. 
CODE (1898), s. 145, 9II.L.T. 91=12 Cr. L. J. 
47=9 Ind. Caa. 285. 

(11)—47 ( = arf. 47 0 / 1908) -Oriier of 
attachment under Crim.Pro.Code (1861), s. 318 
noftoe 0 /.-—The plaintiff sued for the establish¬ 
ment of hie proprietary right to. and poBsession 
of, a cerlain ghat or bathing place. The lower 
Courts held that the suit was barred by limita¬ 
tion under ol. 46. sch. II. Act IX of 1871, the 
suit not having been brought within three years 
from the date on which tbe Magistrate, aotiog 
I under Ch. XVIII of Aot XXV of 1861, passed 
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I,—Imperial Acts —continued. 

Act XY of 1877 (LiraUatioo)—coK^'nu^d. 

an order directing that tho plaintiff and one of 
the defendants the suits should put in 
personal recogniziuces of Ri. 5Q0 each and that 
the Tahsildar should warn tho parties not to I 
go near tho bathing place until a competent 
Court had settled the quarrel beiwe-n ibom, 
the’ Invror Courts being ct opinion that the i 
latter portion of tho order amounted to an 
attaobmout of the property in dispute und-sc , 
B. 319, Acv XXV of 1861. It was held that 
the order to the Tihsildac was not au jiilaoh- 
ment coatompiatol oy that section. DUUGA 

y, MdNGAL, 7 N.W P. 35. 

(12) —dW. 47 (s. I, cl. 7 of Act XIV of 1860) 

—ifaijisfra^e’s order of atUxchment.^Whcro 
Magistrate pasSf^cl au order lot atvachiticut on 
the finding that neither of the pirlies then at 
issue was in possession, that it was an 

order respecting posaos-ion svitbiu ihomo'ining 
of ol, (7K a. 1, Act XIV of 1859, and, ibereforo. 
the licnitatioa provided by the clause was iioi* 
applicable. CHUJ MUfjL v, XHYRATKB, 3 
Agra 65. [H.« Bom. L.B. 93.] 

(13) —4rf. 47—Order ns fo pos>eisioii under i 
Orim. Pro. CodeOKGl), s. 318.— Hef ?. that , 
fl. 1, ci, (7 k Atit XIV of 1869, was not ;ippUc- 
able to an order pa^^sj^a under 3i8, Grim« i*ro- 
Co3e, 18G1. DOOlUUN SINGH V SHIUhA. 3 
N.W P. 171. 

(14) —drf. il—Verbal order of MaoUtrute 
under 4cf IV oM840.—A v^^rhal order ol tho 
Magietrato under Aot IV of 1840 c*»nuot bo 
regarded as an order, ^ir award within the 
meaning of tho term ot cl. 7. s. 1. Act XIV f»{ 
1069. ALTAF H08SEIN V. TASUD-DOOK IfOS- 
BEIN, 2 Agra 87. 

(15) -dr^ 47—Hcf XIV 0/1359.5.1(7)- 
Limiiaixon for suiis for poe^es^ion-^Crnn Pro. 
Code (1861), s. 318.—Tho provihions of e. 318, 
Crim. Pro. Code (l8Gt), diff er from those of 
Act IV of 1810 io many imporunt re.specta. 
No period of limitation ie prescribed in s. 318* 
Crim. Pro. Code, within which a suit must be 
brought to set aside tho M'lgiatrate’s award 
mado under that aootion. GOBIND CllANDER 
BHAUA V. A8HRUK ALI MEAH, 8 W.R. 499. 

(16) —drf. 47—Dispossessiaa under s. 318, 

Crim. Pro. Code (1861),—A plaintifi was found 
to have been dispossessed from land by a Magis* 
irate’s order under s. 319, Crim. Pto. Code, 
field that his right of suit for possession was 
not barred, under cl. 7, s. 1, Act XIV of 1869, 
by the lapse o! more than three years from 
the date of the Magistrate’s order. UNDHOOB 
NARAIN V. CHUTTAR DHARBB BINGH. 9 W. 
H, 480. [F., n W.R. 281.] 

(17) —Ar/, 47— Order to record letter ending 
pfoeeedin0f.—Where, in consequence of certain 
prooeedinge, under Act IV ol 1840, a letter was 
written by a Judge directing the Magistrate to 
leave certain maK/rs not in possession of certain 
derah in dlapute to their civil remedy* and the 
Magistrate ordered the Judge's letter to be pot 
with the teoerd, held that suoh order was not 


I.—Imperial /-Icfs—oontiuued. 

Act XV of 1877 (Limitation)—coniinneti. 

:iTj order in tbo soii'^e of Act XIV of IP'iO. s I, 
cl. 7, MOSHAllFJ’. Al.l V. NUND KlSHOHr. 
20 W R. 316 

(Ift) —Art, A'l—Orlo roviolaint 

under Act IV of 1 ^ lo.—Whin* v M vgistratc 
pa^^sed in ord» i* disuiis?iii'-' -i o. inpliiikt under 
Act IV of 1310, on Iho ground ih^' com- 

plainam hul nor, b»vn forciblv '^i \ -e-^s-'d. it 

not a binding award to which cl. T ^ 1* Ar't 
XIV of 1859. would apply. VV\{ 

CflOWDHUY V. IIUREJ? L.\Mi Sil 11 ^ ll W.R, 
477. 

Art 47—/Ilf IX 0/ 1871. r 4^V-//r; / 
that art. 47 cm only applv brtween t hr 
whos*' po«sossion has becui nonllrnv i tho 
Magifttrato and e^ch oue r.{ (he partu* * to th 
proceeding who cUiaidl against them li docs 
not aoply in favour of ^ ol the partit s who has 
suD^i.quently succeeded by regular suii in oust* 
iru* (ha partic.s put in po^.^c^sion bv ih*-' Magis¬ 
trate. AUKHII.. CHUNDKH iHOWUMUY V 
MIRS.V DRLAWAR HOSSKIN. 6C L R. 93. (2 B. 
L R. A.C. 2.51, 3 B.L.R. Appx- 122. nl>-. 

: 23 C. 731 1 

I (-20 — Art. 47—Po,?5^ssion ol propr'rf-- Of tier 
by MnoistraleSiiit to recover —The p. riod of 
limitation (three years prescribed by arr. 47, 
Liraiiation Act, 1877, fora '^uit to recover 
property that was the subject of an or.h r under 
! s 530, Crim Pro. Code, counts from rbc date 
of the Magistrate’s order, acd not ^^•onl i hat 
[ of a confirmitiou order by the Session® Judge. 

The above article has reference to immovcal^le 
I as well a** to m'lveabln pr<*'pcrt7. KXNGALI 
i CHUBS 811.1 V. ZOMUUUUDONNTSS ^ KH - 
tOOn/bC. 709-8 C L R 154. (1 M 309, 

Appr.) 

(21) — Art. l7—^cflXo/ 1871. Sc/u 11, ri. 4G. 
— Tbe Ibrco years rule prescribed by ar^ 46 does 
not apply to a ca^e where atiacbmeno pcocctd- 
iiic-j are recorded and properties put in tbo 
charge of the Sub Magistrate lecuno the 
previous pos'-essor is unapeertaiued. 

DAM^I^Lv. PERIASMUI Pini>Al. 1 M, 309-- 
Ind. Jur. 96. [Aj>^r.,6 C. 70'J i711J: ii . 26 

M. 410 f4l3) ; ‘^0 A. 120 (123) = 17 A.W.N. 

214 ] 

(22) _ Art. 47- Order under s. 145, Crim.Pro. 

Code.—Arb, 47 applies to all tho persons bound 
by, or parties lo. an order under a. 145. Crim. 
Pro. Code, and to any other persons claiming 
under or through any such persons under the 
title derived subsequent ti the order. 
JOQENDUA KISHORB ROY CHOWDIIUY V. 
BROJENDBA KISHORE ROY CHOWDHRY, 23 
C. 731. FB. (6C.L.R. 93. £».) [fi., 2b B. 215 
= 5 Bom. L.B. 932.] 

123)—4rl. 47—Scope of article—Scope of order 
by Magistrate, the order being under s. 145,Criffl. 
Pro.Code, 1892 (corresrxnding with s. 530, Criwt- 
Pro. Code, 1872).—Art. 47 oontemplatesa right 
to sue in ejectment being inexistence *** 
time of the passing of an order under e. 145, 
Crim. Pro. Coda, 1882; that is. it only bars 
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!■— Imperial Acts— coiit.\n\i(id. 

Act XV of 1877 (Limitatioo)— continued. 

those parties to tbo order, who, at Ibo date of 
It. had H rii;ht to eject the succei?^ful party id 
the proceetJin£:s iti the Criminal Court. Boi„M 
OHANL) Gno.>.iL V. Samikuduin .Mandal 

392=1913 M.vv! 

iN. Sil = 21 lad. Cas. 584.J 

i23-a)~Art. 47-SceNo. ICa, supra. 

47, 142. 144 t = ar/s. 47 142 

Hi of lOO.*!; —Crj»i, Pro. Code. 1862, s- 'l4fj— 
Property auached under the teciion-Suit for 
yjo.ssession. A suit for possession of immoveable 
property attached uuder s. HC. Criin. Pro. 
LoJe. IS not governed either hy art. 47 or art. 
120. but IS governed either by an 142 or -vn 

. H4. GOSWAAfIR.>ccHOnLALJ,v SuTgir: 

miARMi, 20 A. 120=A.W.N. 1897, 214 rj 
107j-lGIod. Cas. r,20; Cons., 2GM. 4i0.] 

(25) -Art. li2-SfcNo. 24. supra. 

(26) ~^)2. 114 141o/1908»-Posse«.sion 

y" Cod‘'''^”r 1-iG, 

bv a Ma^iTr under attacbmoot 

oy A Alagioifato under s. 140, Crim Pro t'nrfo 

o< ‘A 

P.T'Z:' '’i tom! 

possessioD 'thSreo? ^uitil^Vth'r 
attachment. Llmifcu?on such 

him durine suohT'inA against 

tachariei.’ e M fo^‘ ‘^•^gabandhu BHAT- 
969. 3 I Roy, 1 C.W.N. 

‘29A.mj ‘^“0 = A,W.N. 1306, 286. 

(37)—An. 144--5ee No. 24, supra. 

(28) -Art. 154—Sec No. 7. supra. 

from \he 

fidu.-Wbere a person defen^edT "'-^’”"^^ 
onmioal ebarge^iotorfered in counsel on a 
of a witness and made a defAmh ®**“'“«tion 

with regard to bis charftofa statement 

defamaLn and eotv ®ted 
Court, Bangalore held an Resident’s 

Cour,, pre,e®,„rmoraV,o3?/'’ 

CODVlCtiOD, should ha ‘ho 

CHRISTIAN. 18 B 414-1 w‘ "lioaV. 

1«. iP., 17 B S73%r J M.L.J. 

059 = 11 M.L T 4,6 = ?3 Cas. 

QUITTA^I 

(31) -Art. 155-SccNo. 1, supra. 

(32) —Art. 167— Sm Nob. 2 and 8, supra. 


I- — Imperial Acts —continued. 

Act XY of 1877 (Limltatiool—concludcd, 

(33)—/Irf. 178 (= arf. 181 o/ 1908)-Crim. Pro. 
Code IJ882), s. i05— Application for sanction to 
prostcule—Limuaiion.—Rules of limitation ate 
forcigu to the admi uistration of criminal justice, 
and It is only by express statu tory ptovisioo that 
any rule of limitation cao be made applicable 
to cnmiuAl cases. There is no fixed periodof 
‘ limitation for making an application lor eanc- 
! 'ion under 3. 195, Cr.m. Pro. Code. Art, 178, 
LiiDit^cion Act. has do reference to applioj^tiona 
arising out of proceedings under tbo Code of 
uriininal Procedure. Queen-Empbess v. 
Ajudhi.\ Singh. lO A. 3a0= A W N. 1888. 92 
-13 Ind. Jur. 36.C^ppf.. 20 B. 543 : R., 11 0. 

* L 209*14 Ind. Cas. 305 

WN 499^’ M L.T. 367 = 1912 M. 

Act I of 1878 lOplatn}. 

[REP. IN P.4RT. ACT IV OF 1894 ; REP. IN 
PART, AND AMENDED, ACT XII OP 1091. 

Declared in force—in the Santhal 
Paroan.xs, Reg. hi opi>572. s. 3 . as amend* 
ED BY Reg. in OF 1899. S. 3; IN THE ANGUL 
District, reo. l of 1894, s. 3 ; in British 
Baluchistan. Reg. i of i890,s,3: in Upper 
BURMA (EXCEIT THE 6BAN STATES), ACT 
Xni OP 1898. S.4.] 

^^J~'Opium cases—Undue severity of sentenci 
Measure of reward, — Rewards in opium 
oases should not, in the absence of excep* 
tional oiroumstances, usually exceed Rs. 6 
tor oach j tola of opium found. Magistrates 
Should be careful so to limit a reward ae to 
leave no doubt that it can be paid out of the 
nneand value of the opium combined. QUBBN- 

LMPresSv. ah Kyin, L.B.R. 1872-1892, 
Obo. 


M opium ca$e^—Undue severity 0 / stnUt^ce 
Cowrf (0 be guided by sound principles-^ 
Measure of reward. —Id dealing with opiuO 
caees the Courts must be guided by soued 
priDciples, and must not, by the impositioD ot 
ruinous floes (or petty offences, render tb® 
administrAtioD of the law unbearable* Rewards 
m such cases must be regulated by the quantity 
discovered and the amount of the fine which i* 
18 reasonable to inflict. Qoebn-EmpbbsS 
JJ'SET Pu. L.B.R. 1872-1832, 867. (L.B.R. 
1872-1692, 368. 425, 546, fi.) 

(3) Posaesston of opium with intention of 
5c«*«j.—The accused kept 2 i-j tolas of opium 
•J* “'® possession with the intention of selling 
it. Held that he did not thereby contravene 
any rule under tho Opium Aot. QUBKN* 

Empress v. Lald Khem chond, Rat. U®- 
Cr. C.287 = Cp. Rg. 23 of 1886. 

(4)—5.3—Crim. Pro. Code (1082), s. 191—!«• 
porting opium into British India without lieenst 
JuTisdiction,^^ A Becond-Olass Magistrate 
cannot refuse to take up a oaas of importing 
opium into British India withont a license, 
although empowered, under s. 191, Ccim. R*o. 
Code, and b. 3 of the Opium Aot, to take 
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I.—Imperial Mcis—oontioued. I 

Act 1 of 1878 (Opium) — continued. 

Qoguizanoe of the offonco and try the case, 
merely on the ground that the gravity of the 
oSencQ required severer puinshment ibao he 
was oompeient to ioflict, QUEKN-EMrRESS 
v.Gema. Rat. Un. Cr. C. 375*Cr. Bg. 23 of 
1868. I 

i 

16)—S. i—License io possessopium — Right to 
have from one place to 

another, accused, having a license lor 
possession o{ opium as a medical praciiiioner 
limited to one seer, or eight pallams. sent hi5 
servant to another place to buy lour palUms of 
opium from a hccn^ed vendor ol opium. The ^ 
servant purchased the opium and took it to the i 
aooused at Madras. Held, that the accu>€d was | 
guilty ol the Dflence of transporting opium by | 
sending bis servant to oi'iiig opium to Madras, 
whicb was illegal, except under Rules VIII to 
XIll oi the Opium Acc. and tbo license, which 
the accused held, did not authorise such trans¬ 
port either expressly or impliedly. Queere — 
Whether, if the accused had carried the opium 
himself, the license to possess the opium would 
necessarily imply a right to transport it with 
him and to override the prohibition of trans- 
port ? QUEBN-EMPUESS V. RAMaNUJAM. 13 
H. 191 = 1 Weir 834. 

(6)—S. 3— JnvcUUtire of powcrs^Crhn. Pro, 
Code, s Magistrate—'Speciallff empowered* 

’^Notification by Oovernnient empowering all 
second-class Magistrates to try cases under the 
Opium Act, if amounts to 'speciallv tmpewered* 
—Juri6dicfiG>t.—Tbo '.vf»rd ‘ specially * in 
* specially empowi'rcd * occurring io fi. 3 of tbs 
Opium Act, is used in speaking ot individuals 
and in contrast with the word * generally.' 
When, by a notification of the Government, a 
class of officials is iovestod with powers to try 
oertaiD offenoea, aucb offi'-ials are only * gene* 
rally empowered’ and not 'specially empowered,' 
The iaoguage of s. 39 of the Ctim. Pro. Code 
compared. Per A iyar , J —The 

notification empowering all second^cUss Magis* 
tratea to try such offences is ultra vires of the 
powers given by tbo Act. as its effect is to enlarge 
the definition of 'Magistrate* as given therein. 

Mahomed Kasim v. king-empbror, 2 L. 
V. 283. 

(7)—S3. 8 and i^Beinchi removed from pipe 
and reserved for further use is a pr^^paraCton.-^ 
Belnohl or Pyauogchl which is the refuse of 
the opium pipe is, when removed, from tbo pipe 
and reserved (or further use, a preparation of 
opium within the meaning of s. 3 of the Opium 
Aot| and its posoessioo is illegal under s. 4, 
inasmuch as it is not permitted by the rules 
framed under the Act. QUBBN-EMPBE88 v. 
NGA Paw Gale, L.B.R, 1872—1892, 617. 

(9)— So. 3, 4, 9—ifficif possession of opium — 
JurtsdieUon-Extradition Act (XXI of 1679), 
00 . A, 6'^Qovemment of India Noiifieaiion 
No, 1007*1, daUd X6ih March, 1884,—In this 
case (he aooosed was oonvicted by (he District 
Uagietcate oi Qurgaon, under 04 9 on a charge 


/.—Imperial 4cfs—cootinuod. 

Act I of 1878 (Opium)—coiifiniicd. 

of illicit pujsfs^ion ^pium, The Citse for the 
prosfcuticiii w;is that the accu^’ed took delivery 
of four niiut us rf heads, it ihe Railway 

Station of Biw.il o:j the R L]puf..i*.a-Malwa 
Railway. The on !^ppcal, <ao- 

quiticd the accuyed, uu tho utuI tbai ho had 
been coovicitd of an .'Uoin'O •rjiinhl No. 32 
of the riiliN fr nil! d unch*r ^ 'ImI 13 of the 
Act, which fi ibiJ*^ the imp' r' n n > f opium 
*'into the and tint, f it'i r Jini' that 

I of 187 U svis in h'tcc in Hiw.l, \IUa;xI was 
not in the Punjio'* within Llj»' in aninuot 
the Rules under the Act. Held, (man appcil hy 
the Local Governmenr., that, umicr s 9 oi iho 
Act, the possession < f opium m c.nt r ivctiiioD 
of the Act being pmal, as well as po-- is-ion in 
contravofition of rules made under s. b of the 
Act, it was (HfcsuuHi)g the pot^session to bo 
proved) lor the accu ^td, and not for Ibc prosecu¬ 
tor, iOestablish that p^-•.se^5^inn of four lu lunda of 
opium was pennitiod by the rulc*^ made under 
the Act- Held, also 'that the fact that the 
said rules vft^vc not m foric a^ li tW-il was of no 
avail to the accused, it it were f^nunil. Tbo 
order of a^quititl was rc^iervod, and the appeal 
of the accused returned to the Sessions Judge 
for disposal upon thw merits. EMl*ltESS v, 
BHOLA LaL. 8 P.R. 1887. Cr. 

(9) —Ss. 3, 5, 9, 14, 19— Poiter of Magistrate 
issuing a search warr'oit to coJiduel search ,— 
A Magii^uate wbo ha^ the power to issue a 
fearcb warrant has the power him^ell to search. 
EMPRESS V. GANESHI, A.W N. 1884, 2l3. 

(10) —Ss. 3 and 9—Illegal nnnufacture of 

obandu an offence U7\der $. 9. —Wi.b rclereoco 
to 99. 3 and 9 ol tbo Act the illegal manufacture 
or proparatioQ of wis «.u offeuce uodor 

6. 9 of the Act. Empress v. G.xneshi, A.W. 
N. 188(, 213. 

(lj)_S 3, 3, 9—Licensei euUxvaior transport¬ 
ing opium Without pass.—Where a licensed 
cultivator transported opium from one district 
to another without a pass, held, that the ac¬ 
cused, not being either a farmer, or a licensed 
vendor, or a whole 9ale licenced vendor, was 
not competent to transport opium (loni one 
district into another, //e/d,r, that, even 
supposing a licensed cultivator could bo held to 
be a licenced vendor, that tbo accused was lia¬ 
ble to be punished under e. 9. Act I of 1878, as 
be bad not complied with the provisions ol the 
rulea by obtaining a pass. MEOHA v. EM¬ 
PRESS, 13 P.R. 1884, Cr. 

(18) S. 4 —of opium — RuUs 
under the Jcf.-*'Opium," as defined in the 
Opium Act, inoludee admixturea of it. ifundon 
being an admixture of opium, the possession of 
it is not allowed by the rules under the Act, 
Hence, the possesaion of kunbon is, under the 
above eectioo, illegal, irrespective of the method 
in which it was obtained. Quebn EMPRBSS 
▼, NGA LU Hla. L.B.R. 1872*1892, 619, 

(18)—S. 4—See PENAL CODE, s. 863, 106 P, 
L,B. 1904, 
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I.—Imperial Acts -continued. 
Act I of 1878 <0p<urii)— Kontinued. 


t.—imperial 4cfs—oontiuaed. 
Act I of 1878 (Opiurn) —coa^ 


(14)“S. -1—.Vtv No.-*. 7 and 8, supra, 

flo)—.V) i (ci o^idO icj^Posst’ 'Sion of opium 
—'■/7>'0i>/. —Under ibi-Opium ^cl, the 
poti.-e^i-JOii rf opiofti is 2>ri>»ja fnac illegal, nod 
thoper nti It) pr.«!-:essioi3 lou-' -lihvv th it. in 
faol. his pr.-se-.-i..Q isl uil KuK; [II of rules 
fiMin' d uiiier the \'’t providi .s t-hita pors'n 
111 iv 3 t ila-' cf riw opium “provide! 

sucb opium has been pnr.:hu -i ir .m Govern, 
ment or from a firijjc.T or licens‘’d veiidor or 
medical pracititioin r."’ In order. iberufi>re, 
that a person in po-<scs-‘i:':i "( opium miy have 
the beneht of r. Ill, h« must show luat it was 
purchased as pr'Vi Jod liv rhe Rule. If ho fails 
to do so, his p ><s-.\s-iou i' ilh g ■! oy virtu-i of s. 4. 
and he is lub]r* lo puntslim- 'H under s. U (cj. 
In rc RANO.VN i.HcrTI, 1 Weir 832. 

5 —0"ii5.’i'on/o icou^ar (icc'-uiit 
cf opium —The lec'.i-rd w-.s coiivic’ed of the 
orftmee of cor.ir iv.'niMga rul- mile .nd notified 
uuder 8. 5 r,( the Opium Ac*. IA7H. by not 
keeping a regular iicconnt of tb.. opium m his 
passessioii m i •eordtuec wii h i bo stipulation lu 
019 license. Held that ihc person who contra- 
vonea a c m libiorj of » liconso imposed under a 
ru e mav bo con.-j,ief rl pmli v n- a broaoh oI the 
rule. QuRI'.N EMI'IIRSS v. ./KTflARAr.,, Rat. 
Un. Cr, C 297 - Cp, Rg. 44 of 1886 


® consMHicr— Prif,ump- 

lion,—Tue ornipuiry prcsumpiion would be that 
a person prodiiring a conific Ue and asserting or 
implying chat ho was !ho person nimod in tho 
certificate was the r-gistetM] .lou^mmoc to whom 
the cottificato had been granted, and. unless it 
was proved thit the vendor bad reason to be¬ 
lieve that the person producing tho oerti/ioato 
was not the person named in it, tho vendor 
should reasooanly be held to be permitted by 
the rules to sell opium to t.bo per-.on producing 
tho ccrtifioale. QUEBN.EMPRRSS V. A WE 
ShokE, L B R. 1893 -1900. 419. 

U8)—^ 5. r. 0 — Bolhr of cultivntor'$ 
Iteenfe—Comumphon of opium.—Hhe holder of 
a oultiv.ator’a license is not prohibited by r 9 
of the rules framed under s. 5. read in connec- 
tioo with the other rules, from o-msumiog the 
opium of which ho is lawfully possessed under 

P R 18M 12 

(19) --S. 5, rr. 11. 21—Patwari's omission 
to furnish enUtvator's hetnse—Liability of culli 
vator. P’ppy cultivators, who wjre without 
licenses only because the Pa/wari has failed to 
furnish them, are not liable under r 2l 

SOOHKT SINGH V. Empress, 46 P.R. isss 

(20) —S. 5. r. 16—Scope of the rule _The 

intention of r. 16 of rules framed under s. 5 of 
Act r of 1878. IS to permit possession of either 
opium not exceeding 3 tolas or of intoxicating 
drugs not exoeediug that quantity, or of both 
not exceeding 3 tolas in Ihe aggregate. Nabi 
Baksh V. EMPRESS. 22 P R. 1890. Cr. 


(2l)—S 5 —See No. 9, supra, 

{22) - Si 5, d, 9 (//—Tp'riuso/ license xchtiher 
I to oc rrg'iidfd as piu of the rules.—The terms 
I of ri lic^nj^o uiulir rules promulgated 

und^'-r s.>. 5 'HjJ 8 ot tbo Opruin koi. IS78, are 
not to ne *ei:arJe<l p;ut, rf thi rules them¬ 
selves ; arjcl con'yi quent iy, an iu lou of any of 
tbo ccodiiioux of a J.vuu-d under the 

j said rules canijui be cousidtred an infractiOQ of 
I the rul.'S anJ puiiisbaolo uuJor s. 9 (f) of the 
; Act. ^^ukkn.Kmpkkss v. Mahomed. Rat. 

I Un. Cr C. 332*Cr. R^. 23 of 1887. 

(23)-'Ss. 5. 0 — OpiH»z -^Ch*iudul.—Chania\ 
IS opium dis'Olvt.d ui wa^or an i b died so as to 
be smoked, \ ni ui Ciui:ot bo said to make a 
' prepar.ivioij or idmixJurc ' f <»pium within the 
I UD'^acniii* of o i»)d 9 of ^he Opium Aot of 
I 1873 ind -i 35 tb**' rules fnimo'i urxioc that 

Act, for whii.h a wonM be required, by 

m.rely disWviM« m ivucr ibo opium V9hich 
hu has legally pnrrhise 1 for his own use in 
^mnkiog. QUEEV E.MPUKSS v SHRKH HUSEN 
Rat. Uo. Cr. C. 284^Cr. Rg. 20 of 1836. 

f*24) —S.^. 5, O-^Tiules f^nnird und r Ihe Act 
—RulffS 31 to f)0—Por>n referred to m r. 39 

— irords ** or in >uch other form as the Comniis^ 
sxontr from time to ii>ne —Ultra vires 

— J)elt*»»atA potcsias uon pfit^st dolegari— 
Brea> h of conditions of <t Commissioner's lieextse, 
lohcthern breach of a rule undor the Opium Act 
and an offence,—S 6 f/) gives the Local 
Government power to make rules to permit 
absolutely or subject to condicjons the sale of 
opium and to regulate its ?ale. Rule 39 of tbe 
rules 80 fratned, xutcr alia, enacts that ** t^ueb 
licenses shall bo in tho Form K hereto annexed 
or in such other form as the Commissianer 
from time to time proscribes.” S. 9 (/• makes 
it an oflence to sell opium in contravention of 
the Act or Rules. A bolder '’F a licouse in form 
E would, if ho committed a breach of tbe 
license, be selling in contravention of r. 39 and 
could be dealt with under s. 9 of tho Aot. The 
words or in such other form as tbo Commis¬ 
sioner from time to timeprescri'>cs,” in r. 39 are 
ultra vires Tbo rulo-making power is a power 
delegated by the Goveromont of India to the 
Local G'^vernmoDt and tho Licil Government 
caouot delegate it to the Commissioner, for 
delegata potestas nonpvest deUgari, The condi¬ 
tions of a form of license prescribed by the 
Commissioner are, therefore, not rules under 
the Opium Act. Broricb of tho conditions of a 
Commissioner’s license which is not in form E 
but iu the form approved of by the Commis¬ 
sioner in Sind, is, ibercfore, not a breach of a 
rule under the^ Opium Act, oven where the 
breach is committed by a person, and a fortiori 
he is not guilty of an oScnce under s, 9 when 
tho breach is comcniuod by bis servant. 

Velgi L.akhamsi» 1 8 L.R, Cp. 70 
«8 Cr. L J. 18B. 

(25)—Ss. 5 and 9^Allotving sale of opium by 
unauthorised person,—A person who has 
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^Imperial Acts -contioued. 

Act I of 1878 [Opiura)—continue A. 

takeo ft Uceo^o for the sale of opium 5s puilty ot 
5 Q odouca um’fcc s. y of Act I of I 648 , if bo 
allows auoibor person lo it on his beh.\H, 
vvhoit ih\t s vlcsm vi'’s name not endorsed 00 
tbo lice 11 eo aodt»i‘ ibc rales j'iaiiicJ bv the Local 
Government and pu*'h^^b*d in ihv N.W P. and 
Oudb G^votuiutfin Gv^ lie. (UieJ Jltb Juno, 
1898. MohammxD Yasin V. King-KMPBROU. 

1 A.L.J. 245. 

(26)—Ss. Snnf 9 —Pr^parafioa of incorrect 
account -Iji^en^ra ve':rio»' of opium^Keeptn'} 
incorr^it a counts ^Lii'iOility uniicr s, 9. There 
is DOtbinp in any of the ralc^^ m\do by the 
Bengal Government under s. 5 of ibe A:l, 
whiob w uld mike the preparaien of iocorrecl 
accounts pauisliable u«)dec s. 9. S. 5 of ibe 
Act declares tba^ the Le al Government, with 
the mevions >\!icLioiy of ib*^ Governor-Genor vi 
in Council, iiity mikc ralc^ consistent with the 
Act fcgubi'ing the si)e of •^paiin. The Bcnpal 
Govt^rument in r. 15 (1) iramod uiidor s. 6, 
and aa. 13, form No. 1, fr uned under r. 15 (l> 
has provided for the retail sale of s^pium in 
aooordanco wiib tbo coodiuons spcoidod io the 
license aud rcquic. s that fcbc licensee i** to k^ep 
an account showing the quantity of opium 
received HiJ unJ other pirriculars. Held, 
that r. 15 (1) is not rcgulirly made, and a 
licensee, wbo keip.- an mcr'croct i».ccount in 
contraDtioQ of tbu abov^ rule, is not liable to 
bepuoisbcj uiidei s. 9 of lb<* A^'t. UMKSB 
CHUNOKR GHOSL: V. QUKIjS-EMI’UKSS, 26 C. 
571»3C.W.N 365. 1 A.L.J. 245.1 

(27)—Ss Sa^nfy—A/rtsfcravid^cruanf -Lia6i 
lily of mostty lor net of servant. — Ooutenry to the 
condition*:' of bis mister's opium licence, the 
salesman sold opium to a person under the age 
of fourtoou yeir.', in the absence of the master. 
Both the master ind tbo satosinvio were convict¬ 
ed. Heli. that tbo onviction of the mister 
was legal, for the mere selling of opium in 
contravention of the conditions of his license 
constituted the oficuco. It was not h question 
of intention, of mens tea or of knowkdge. 
BABU Lal V. Kino EMPBKOH. 9 A.L.J 288 
• 14 Ind Cas, 666== 13 Cr. L J. 2B2»34 A. 
319. 121 B. 4*2d, F.) 


(28> —Ss. 5 and ^.—Contravenfion of rul^^s by 
licensed vendor—Vendor not btinq present when 
rules were conoautu^d—-Lia6ifify of 
master for acts of his setvanl. —Tbo liccoecd 
vendor of madak was deed 25 under s. 9 of 
the above Act f^r contravening a rule made and 
notified under s 5 ut the Act and emboJioi in 
bis ijcensd wbi;b pro\idcJ that he ''shall not 
allow soy of the drug to be consumed on bis 
premiscB " Tbo bligistrate found that the 
vendor wa^ not present at lb? time when the 
drug wag consumed on his premises, but 
poDiBhod him on the ground of big direct 
respooeibiluy to the Government for the ful¬ 
filment of the condition of bis license and the 
obligation which lay upon him, if be obose to 
delegate the oharge of bis shop to a servant, 
to take precautions in order to secace that the 

90 


/,—Imperial /4cfs~continued. 

Act 1 of 1879 lOpiuml—coufm?/cd. 

tuio^ und'^r which bo heUI the lioonso ‘^hnul I bo 
ob-orvod. IL Ifl. lb il. AUh-ugh a mftstor is n^t 
goiicrallv spoakiiit; oriiinn illy ir'«pOM''i')lo for 
the v'f his-> 0 ^'mlinih*- he expp'^sly 

conijiaad, or p T-^'nAliy c. '’p’ l* 4:0 in. tbian. 
sMlI th'* vo’i w'- and* r ‘ n*' '•ircuui'^t inccs 
hahiu f^'ir ibo brcich o^nnnM*' • hi'5 ^orvaiit. 
KmPRIlSS V. SUKlKiSSlCN Ml-*'7C.PL.R, 

Cr. 4L 

{'I0)Ss. 5 and if)— I'i' 

-Knlry of o’l'tuf u >7 - I bo 

omiSNi.^ii by a culuvilor ij h iv.* ibo 

ou'tuni of bis cuitivation upon 

liccu-e, IS not -i contravooii.>n r v. \) l^Jlc 

SI son V KmI'RKSS, 10 P.R- 1393. Cr. 

(:30) Ss. b{r. 0—Sc!h ■! ^ 

quant a u in (Xcc<s of (hit ••lioiod ^// l'^ —The 
act ofoyiuni bv A Ui**u-- ) \'*Hv{oy in a 
nuani'ty ill ^X*C05« of ihit bv I aw. is 

UC'I I more i)rc ich of ebe license, bai an oil *nce 
iinJor I he RuM framv’d under ihc AMi ui 
Ac*, and e^u be punished unrtec 9 . 9 iiukkN* 
KMI*KH:SS v. ClillOTALVL Vakajlal, 1 Bom. 

L R. 677. 

« 

(31)_.'9s. 5 rtmJ •.)—/?.-2»-• Illegal transr'Orl of 
p.,j„„,,_Tbo iicca'cd. lireiisfd rctiiil vciid.^rsof 
opiain in one district, iustriic'ed wbolC'-vlo 
C'luir.cior nj dru5s itj Anoth.jr to send 

lliom'i in^unda of poppy-bc-ins. The liy/er did 

Hcuoriini'tv ftftcr olittiriinK a roiiw in frnni the 
C ,11‘Tt^r of his disTict, but withnut tb*. permig- 
.io!» )! the Cofl.>ctoE of 'bo oibcr dtstric.. The 
jiCCiiS'jd vvcri" couvictod of viol'.tions of nilo 24. 
!2"ld that tbcconviction was wroni;, as it could 
not bo suppoied that tbo accused autbnri/.-d or 
ioleuded lo autuonzj their vendor i.i ir^usport 
tha poppy beuls (.tborwi^•o‘lim in accordanoo 
with I I'v and rul<'> ill forc^i. aud as theobliRa- 
lion of 2 'iiiinK f'"’’’ ’i-ansport of opium is 

imp*';-, i naoti the ‘ransportinc farmer. BAKBU 
Ram V. EMPUKSS, 40 P R. 1887. 

I (32’-Ss. 5 and 9—R..4 (id)(t-)/rP«i!’d«Kdcr 
1 s. 5 - Po^SfSiion of Ofjium of more Ihon prcs’-ribed 
ouan'ily in a den—Every memhir [j'liffw of 
breach of ru'e -Ultra vires.—R 1 o* 

rules fr.iiued under b. 5 as provided by s. 9 (c) 
of the Opium Act. which onac.ls that if, man 
opium den whore a number of persons are 
gathered, opium is found in excess of the 
quantity allowed to bo pessesBed bv the Aot, 
then each of such persons so present shall be 
deemed to have nr>mmitt“d a breich of this rule, 
is a rule of evidence and not a rule strictly 
under a. 5 of the Opium Aot and is therefore 
ultra vires GANDALAI. MURAB.JI V. THE 
CaowN. 8 S.L R. 138. 


(33)_S5. 5. 9 and 13—Omission bp poppy 
cultivator to *n/orm pafwflrt of outturn of poppy 
ctrifii’rtiion.—There is nothing in the rules 
framed under the Opium Act requiring a pnppF 
cultivator to inform the patwari of the outturn 
of poppy heads from the area under cultivation, 
as in the rules opium is dietingniehed from 
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i. Imperial Acts —cuntinued. 

Act y of.l878jOpjun3)—commas^. 

{;J3 8-5?e No. 21, supra. 

9-Possesjio»i of ilhcit opium, luhal 
amounts /o.-TLe accused was a shop-keeper 
auu bis neighbour was a licensed opium selk-r' 

hi. ■' "f ol -leepinrih 

his sixop used, when ho worn homo tu put the 

sale •iCclisecl (or 

cuscodv df^ //^W. Ihar .uch 

custody diu net amount, to poscesMou by accused 

Tho”7^‘ "—,4Itam>ip of.— 

Ibo possesbioij " rekrrej to in s yof fh« Ap-i 

Uo£™°" ftoowlouKe. and no presump- 
o/opLm-PiZ^'f of three tolas 

chain! of 7 possession in a 

oar^o of poascbsioa of more than one tula of 

poSmLT'th^'® couclubivoly shown that the 
8^00 of ,h« ‘t^ofccubed was the joint posses- 

on^jfhS Sr T 

Sh?P°L RSINOU, 34 P.R 1905 Cr' 

'' R' 

defenirof Where the 

living m thrh^uLTbi! tba“X°iin!ul!dTn 
tho purchase, and tbac it was helA hv .-»»i t 

Or! U3 P.E.‘'l8?9°r ^ 

Or.;D.. biiP.B. isosi'cr/ 1905. 

Aa^k ir,? by several persons — 

under r. 16, a^d Jot °Bouoe 

parson in Po^^LTrn^^ 

rh“r4'-rH^r-r‘-rp.u 

81 P.R. 1902, Or.] ' C^- 

member of joint farnUy-Crim. Pro. Code, s 103 
ai-SsarcA by Police-Appeal, new plea takm 
w.—Ao acoosed person, who was convicted of 


I /•^Ifnperial ^ers—oontinued, 

I Act I of 1878 (Oplans)— continued. 

I 

1 being in unlawful possession of crude opium, 
contended tb.u ibo witucs^os, called on to 
attend the .search, were not respocUble inhabi* 
tants of tho locality. jn wbich the pUce searched 
wab .‘^ituited, and als:j, for tbo first time in 
appeal, that hi? fathor, who was alive, being 
the m4^tc^ ol tho bouse, ho (the accused) was 
entitled to an acquitUi, lu tho absQuco of good 
evidence rts to exclusive po^SF.s-^ion bv a junior 
member of tho joint f.tmilv. Held, that, in 
pro^Fcutiou' under s. 9. Ac; 1 oi 1W7«, against 
a member of a joint-fattiiij , tb*3 prosocutiOD is 
bound to prove that therpium. f mnd m the 
common room ol tbo joiiu-fainily bouse, was 
in the excludivo possession and coutrol of the 
particular mirmbor of th« j lint family charged 
with Its possession, that such a defence could 
not be discarded simply becruso it was for the 
. first time put forward iu appeal, and that, 
under s, 103 (1), Crim. Pro. Code, it was the 
duty of the police oiRoer to call two or more 
respectable inhabitants of the locility, in which 
the place S0iich«d was situ'^tnd, to attend and 
wjtnesfl the search. GvNKSlII v. CROWN. 2 
0. C. 99, (15 A. 129, R.) 

(40) iS. 9—Poss^asicu of a roihoiiy receipt for 
parcel contfivimg opiitw,—Where it was found 
that the accueed bad iu his po>session a rail* 

for a parcel coiitainiog opium. 
Held (dubifanfel.—That the pos^cssioa of the 
railway receipt constituted p of the 

opium to which the receipt related '^ithin s. 9 
of tho Opium Act. ASHUUP ALI v EMPEROR, 
^016*14 C.W N. 233. (32 C. 557 FA 
[Z).,4l C. 637 = 18 C.L.J 514= 18 O.W.N. 309 
= 15 Cr. L.J, 4*22 lud. Cas. 148.] 

“S. 9“*PossessioH of tailwcty receipt for 
opiU7n parcel.—Vf here a railway receipt fora 
parcel which contaiued opium addressed to the 
accueod was found, on search made in hia 
house, oarefutly locked up and secreted in hia 
that the possession of the railway 
receipt should bo taken as possession of the 
opium within a, 9 of the Opium Act, inasmuch 
as the conduct of the accused showtfd that he 
was aware of the contents of the parcel and 
that it Was sent to him with bis full knowledge* 
Kasbi Nath Bania v. Emperor, 32 C. 857 
rJ = 2 Cr* L.J. 470. {1 Don* 0. C. 

453. 2 Den, 0. C. 37, R.} [F.. 36 C. 1016 = 14 

C.W*N. 233=11 Cr. L J. 29*4 Ind, Cas. 699 ; 
E., 40 0, 990 = 14 Or. L.J. 318*19 Ind. Gas. 
1006 : De 41 0. 537*18 O.L J. 514= 18 O.W.N. 
309 = 16 Cr* LJ. 4*22 Ind. Oas* l48.j 

(42) S. 9 — Possession of opium without 
license—Legality of arrest - Conviction.—For a 
conviction under this Act it matters not, ao far 
ae the legality of a conviction goes, by whom the 
accused was arrested or found in possession of 

opium. NOA Po ThA v. QCJEBN EMPRESSt 
0.B.R. 1897-1901, Yol. I, 239. 

(43) 8. 9—Illicit possession — Desire of 
Mag^trate to induce accused to give up rmwm.— 
The Q68U6 of the Magistrate to induoe an acoosod 
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I.—Imperlsl Acts —coutiauod. i 

Aot i of 1878 (Opium)—con.'iuued. 

person to give up opium smoking is not in itself ' 
a sufficient gtouud for passing on him sontenco 
of imprisotimenti Quhen EmI’HICSS v. ril vUK • 
KRA PYU. L.B R. 1872—1892. 370. 

I 

(44)—S. O—Swnmarif trial—Oj/cncc pnntfih- \ 
able with one year's rigorous imprisonmcnl — ' 

Stibsfgiwuf rrguMr 5Ki>nnar7/ ; 

being quoslud—UltTii vitos—CriMt. Pro. Uo<jc*, i 
s. 5‘^0.—Tbo accused was prosocuted (or an 
off»ii)Cc uuticr y of ibe Opium Acu punisb- 
able wiUi ouo year's ngorcun impnsoumenl. 
The addUioual township M igistrate tried the 
case in a summary inmuci* and imp'^sed a 
sectcoco of four oiombs* rigorous impri.-on- 
moDt. The District MAgisirate having decUred 
the trial void, the Sl.igistrato co-tried tbo case 
iQ the reKUlar mauuer and imposed tbo same 
puoishmear. Beli, tha« both the triads wore 
void ab The nummary tnal wa- ultra 

vires^ as tho oflence beingpunUb:tble with one 
year's rigorous imprisODmeat, the Mi-:istra‘o 
bad no jucifdictioQ lo try the oa^o gununariiy. 
Tbo reguUr triAl was ultra vires, as the i* rinor 
pruoeeomgs uot havmg beca quashed by tbo 
High Court, the accused could oot be Itiod over 
again. Tho whole proccediogs were qiusLea 
and a re-tcial ordered. 12MPKROB v. No A SlT 
Cho. 13 Cr. L.J. S8-13 lod. Cas. 334=4 Bur. 
L.T. 271. 


‘•I'-jtion 

m t.heic 


( 45 )_S. 9—Crtm. Pro. Code, ss. 239 and 637 
—Joint trial—ilishiudcr of yartiest not inere 
irregularity — Possession, Uheit, of cpiunt— 
Optuvi found in accused's house during /ns 
absence, effect of — Suggestion bp accused's 
pleader, whether Court can i?i its judgment pass 
remarks upon.—Oa a certain day A was arrested 
aud found in poseeesioo of a seer of opium 
alleged to have beoa purchased by B, A's com- 
panioD, from C*e shop. On A's iriformatioa 
D's bouse was searched nu tbo same day aud G 
seers of opium were found there m absence. 
These four persons and D's wife were jointly 
tried on the following four charges : Tho first 
obarging all with having on that day engaged 
ID illicit transport of opium, the second and the 
third charging A and B and D and bis wife, 
with having been on that d^y in unlawful 
pOBsesflioQ of one and six seers of opium, res¬ 
pectively, and the fourth charging O with 
haviog on that day sold opium against the 
contract terms of the license : Held, that the 
above joint trial was illegal and contrary to the 
provisions of s. 239, Grim. Pro. Code, inasmuch 
as the accused did not commit tbe samecOence 
or different offences in the same transaction. 

A trial which takes place in defiance of the 
express provisions of a. 239, Grim. Pro. Code, 
must be held to be a void trial, and a mis¬ 
joinder of parties thus taking place is not 
a mere irregularity which oan be cured by 
applying the provisions of s, 537, Grim. | 
Code, (26 M 6l»ll M.L.J. 283»3 Bom, M 
R, 640^6 O.W,N.866i=*a8 LA. 357 (P.Cd.^ 
Weir 271, 7,) Where a person was oonvio^d 
on a obaige of being in Ulioit possession o 


1 .—Imperial /4cls—continued, 

Act I of 1878 (Opium)—confiwued. 

opium, while iho opium w,ih found lii hit^bouRC 
during •ib-.‘nor : /^^Z, th.it tbo ronvn'liou 

coubUiot bo su>« vuu’d, iiMHiimch iis tho 
siou <'f tbe opium conhl ;iol bu attnbuU*il to 
him in ihc r^oii'^c rt'quiricl hv Luv. Where tho 
lower G >uri-i d'-'Cnbod i niul.^ by 

tho acci's^'u';' ph'.iiUT J •I'.'-un; I'tcinpt to 
mi^^hMd ihc C 'Urt, ,ind M w is i nn 1 Urit Ibu 
phi.vkr wA-‘. juaiiii'd in 
Held, ihi: I wor C uul''. ^ ^ 

own opinion u[>'»n i^. oui'bt nt mido 

tho rcm-irk, which sh ailJ ^ o « xim. ; " i 

tho roccml LACHCIIU v. Kmi I'.uok. J3 Cr.L. 

J. 423 = 24 Ind. Cas. 156 

( 4 G)—S. 9—Proc/ nerrs^aty for coTii-v'ttoit.--- 
The aceut^cd wtsch.xrgoti with purch;i‘iiu 2 opmm 
from uolau'DSt;d porson.s oj the unuie 

by the accused to an Exci'^e Oiroftb^, wuo vva^^ 
rtircciecl by the Collector lo quc-MMi opium 
eate.s iq order to vlicit inform\iioi, lor ihe 
purpose of pcosecutifiR milicsnstd vendor'?, the 
accu'.r.i did not admit tbe stir.emeni, held 
that tho .iccu-ed c >ul.. u. b bo cons; i !<J, ad it 
h: 4 d not been a^ioertaincd tbit the off not' vtaR 
acCmilv ('onnnuted. ATM'N SlNQH v. r^M- 
PUKSS. 19 P-R. 1890. Cr. [K- l3 1394, 

Cr.] 

(ig)^S.9—Manufacture of opium.--Tho hoq- 
ver»*on of opium into Chandii." another form 
of int'^xiCHtnig drug, is nnt the manufacturo of 
opium. EMrRKSS V. I’lUANDlTTA, 9 P.K. 
1881. Cr 

(48) —S. 9— Illicit sale of opium—bvidence of 
5 afc.—Several petscoa were found in a house, 
and ono u£ them was smoknig Jiandu. Ou toe 
premises were also found tOcco pipo**, two iron 
needles, one pair of tongs and a smoking pillow. 
Tbe quantity of opium, however, found in tne 
house was within tbo limit allowed by law. 
Beld thit tho oircumstauces w re not sbruug 
enough to warra.it the presumption ib it chandu 
was b inq pold on tbo premises. MUSSaMMAT 
AJUBA V, KINO-EMPEROR. 7 A.L J. 25^11 
Cr. L.J. 133 = 5 lad. Cae. 450. 

(49) —S. 9 —Po55es3if)U 6^ oni^ of excess qv.an- 
titv purchased for several persons—Legality of. 

_There is no rule allowing a person to possess 

opium purchased by auothor person, nor to 
possess opium in excess of the tbtee tolas 
weight which has been purcb>is«d loc obber 
persons or which bas bean handed over to him 
to carry. The law must be etricily construed 
and followed or its ends will bo easily 
QUBEN-EMPRESS V. TAW WA. U P R. 1892— 
1896, Yol. 1, 137. 

(50) —S. 9 ^Sentence for illegal possession of 
opium^Bxcessive.—It was not the iptentioo of 
the LegiaUture to punish with severity trifling 
breaches of Opium Law. In this case a fine oi 

v*. 







311 


THE ALL INDIA DIGEST. 


312 


—Imperial 4crs —ccctioucd. 

Act I of 1878 lOpium )—conlinuedt 

1 .^ 1 }—S. 0—*Yeccs$if?/ ior moderate puniih- 
mcul :n ct’>tun cases, a coMvnrion under 
tbi' tho purjisbinoni; ?lioul 1, o/t coti'i- 

dctatj >•{ fnirneso ar.d cemoaou ?Jc*nso. o? 

nto in cis»‘‘S ol ccnfinnoci npium-smoko- 
iron) } li'irii -se times f^r rho oon(inua*»ro of a 
b.ihii vv^^icb has only rojcntly L'c-^n 
bv a Government. QUlvIsN KmpukSS 

V. NGa so, U B.R. 19?2^1896, Vol. I. 138. 


<02)—S. 0—Mo(lero(e puuishmt Hi, n(re'si(y 
fo >\—The accused was foinid tn illegal po-^e>' 
siori of lour tol i'^ of opium ivfid was d t i 

oi.c in'j»):h’s ri;’orou«; unpn- t inu iiC .uid to a 
fine of Rx lUU mu) in d,»(;ult i j H lurtbcc 
period ol moMt^ ’ rif', )r)»i* iciuri''niueir«. 


Held, tho purii<buv't)t k\\\> nri^viJes-dv s^ver^* 
Qim:un ICmi*m:ss v. :^o\ shim; Lin- L.B.R. 
1872- 1892, 363. 


(53' — S, 0—ji/tre C'ittlempladfm of violating a 
ivhelh'.r pnniJmble.^X o.r on cur be 
convlcicd for a breach of the tuh s fram«a under 
6, 9 of the O 01 urn Act oi:lv wUc.^ be s>uio 
act in enntf jvcution of such rule and not mere¬ 
ly for conlornplitinc such vi^lortion. In re 
p. VMNK\T\CHaLI.\M CIIETTI, 15 Cr. L J 
667:5*25 Inci Cas. 995. 


(5U-'S. fJ —3 and i ())—Mnnufniture 
o/chan.hil bf/ fjurJnsey or opium lo> tforuesfic 
«sc—Ro>dM.e rr. 3 and l (D together, tho 
intention ma»t be h,;!J to permit ibc nivuurac- 
turo of cliandiil by a purchaser of opium from a 
liccu-'od vendor for hi.s own (the purch.i'ier'e) 
domestic use from opiutn obtained Icom a 
licen^pd vouaoc. yui^ES-EMPliKSS v. Kkqlo 
Rat. Un. Cr. C. 676 = Cr. Kg. 42 of 1893. 

(55)—iS. ^ — Ilbfjnl malcing over of opium-^ 
SclltHg of opiuvi '^AbctmcHi of illcgnl possesstOH i 
of opium-Penul Code. s. 40.-The licenced 
cultivators of poppy employed another to pro- • 
pare opium for *hom, giving him as romuuora- i 
tioo i of the juice extracted from the poppy- ! 
heads. Tho Inter was thus in po''3eK«inn of I 
3'!^ tolas of opiurn aud wai rightly convicted j 
undt*r s. G. The licensed oultivakors wore eon- I 
victid undor t». 9 for scUing opium. Held, 
that they could nob be considered to have sold 
opium and were thereforo not liable to bo ooa- i 
victed under 9 9. Held, further tiiat they 1 
wore not livble to bo convicted of abetment of 
possession of opium, aa they wore cuUivaCor.s 
independent of e-ich other, and there was 
nothing to show toe quauiity made over by { 
each of thorn. SHANKAR V. EMPRESS, 4 P.R. 
1884, Cr. 


I /, Imperial ^c/s—continued, 

' Act I of 1878 (Opium) - confiuwed. 

(67)—5. ^—Liability of master for acts of 
serranC —Where ih'* S'''rvvni rf a licenced opium 
vendor sold opium after sunset, contrary to i;be 

bin tiiasi«r's license in his 
I ab.^euev, and there was no evidence to 

.show that the ninsicr h:id directly or otborwise 
' au^boris• d the iiU^al ’)lo. the master wvs not 
habl? ic ;nv ib^' poniltv under .s, 9 nf Act I of 
1S7S. In the mnller of BHOOJiUN CHUNDER 
Sh 1! C L,R. 461, [D,, I N L.R. 81 ; R., 

I 13C.LR 33G.) 

; (5^1—S. !l— Xegleci to keen rtera2<n(5.—The 

rul ‘ made under the Opium Act do not make 
thr' ^•'C'l'ot to keep account- nn rff{*ncc pani«^h- 
able under Ibo Act. In re T.\NGADU MaruO 
P.\Ti:o, 1 V/eir 831. 

^59j“S. 0 —Breach of condidm of license — 
Of/cucp ^—An infc.iction of a rondiriou of a 
li vnsc caunot be considorcl infraction of 
tho rnlo> and puni5h;i\)lA under s. 9 of the 
Opium Art. QUERN-Em PRESS v. D.^TTBR 
bin Rat. Un. Cr. C. 8tiO = Cr. Rg. 24 of 

M98. 

fOOf— *S. 9— Form of chxrge, — In a charge 
under 3 , 9 of Act I of 1878, the rule under 
which the accused \3 charged should be specified 
clearly so that tho accused may know precisely 
with what ho is charged and may not bo Daisied 
in bis defence, Maja SingH v. EMPRESS. 10 
P.R. 1838. Cp. M\HMUD v. QUEEN KMPHESS, 
19 P.R. 1891, CiN 

(Gl)—S, 9 -Cotnmifimnt for an offence under 
5 . 9 of the 4ct to the Sessions^Crim. Pro. Code 
(18Si). s. :i9 —A Sessions Judge has no jurisdio- 
tioo over an offence under s. 9 of the Opium 
Act. Tho conviction under thatsection must be 
by a Magistrate. Tho Ivtlct is not, thorpfete, 
c>mpet'*nt to commit the ca«e to the Ses'^ions. 

Queen-Empress v. schade, 19 A. 465* 
A W N. 1897 119. (I W.R, 5. Or., 5 M H C, 
277, i?.). 

(02 )—S 9 —C7iar<7rs under s. 9— Specifica^ 
Hon of rule.^ln framing charges under the 
Opium Act, the particular rui«, alleged to have 
been infringed by the accused, rendering him 
liable to punishment under s. 9, should al«o be 
J^pecified, no less than s. 9, which lays down 
the punishment for iho breach of tho several 
rules framed under tho Act. M.^HMUD v. 

Queen-Empress, 19 PR 1891, Cr. 

(6^1—8. 9—ACT XIII OF 1867, s. 24, 24 
C. G91. 


(56)— S. 9—Saf^ of opium by szrvanl of 
lieenue .—In the absouce of any probibMiou in 
a license to sell opium granted unior thU Act 
against the employment of a servant to sell the 
same, a sale by a servant of the licensee on be¬ 
half of bis master is uot properly a sale of opium 
without a license, punishable undoc s. 9 of the 
Act. QUBBN-EmPBESS V. ZiLIM, 3.0,289 
Oodh. 


(64) —S. 9—See Crim. Pro. CODE, 1898, 
sa. 252, 243, 29 M. 372^4 Cc.L.J. 231. 

(65) —S. 9—See Crim. Pro, CODE. 1898. 
e. 555, 15 A. 192, P.B *A.W.N. 1893. 79- 

(66) —8. 9—See GRIM. PRO. CODE, 1893, 
a, 566, L.B.R. 1872—1892, 400, 

(67) —S, 9—See JOINT Triad, 113 P.L.R. 
1906«4Or.L,J. 178. 
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I.—Imperial Acts -o«:'utiuao3. 
lot I of 187S (Opium)—coHtiHMtfii. 

(G8)~S. 9—Sfc SESTKNCt: — Juvenile 

OFFENDER, SENTENCES ON, L B K. lS7i— 
1892. 330. 

( 69 )_S. 9 (2) — Luibililji of carOn.m carrifitKj 

opium sccJ.—Whoro :iocusi;d No. i cup mud 
accused No. 2 to c irry lilioil opium iu bis c\rt. 
held cb .r. in llie ab^cncu of proof tlnit the 
accused ‘dnew tbit opium w is triiusported in 
his cat ,, be "’is not puilty. QUEEN EMPRESS 
V. NausIOAS, Rat Uo. Or C. 378-Cr. Rg- 28 

of 1886 . 

(•^0) —S. B {c )—Possession o/ opium iei/ .’ui 
the vrcscnhrd qu nititu. —Any po>»i¥Sion of 
opium uoyoud the pr.’soribod quaniiiy am -uuts 
to an ciQuuce under the Opium Act and Rules. 

It cannot b.'said that, when possc. ston ^ on 
behalf ot another, it is ti>t po>s««ion withm ; 
the meiniup oltbeOpioin Act and Rule.<. ibu 
oS<.uce consists in - he po-e.'sion ot au amouut 
beyond the prescribed amouut. without rcfoi- 
enco CO any or to any allugud pcoptia- , 

taty riphe to any portion of the opium i 
PUBLIC PRO.SBCUTOR V. PELLUBI RAUAYYA, \ 
1 Weir 832. 

t 

CJD—S, 9. cf. fc)--Nifure of possession of 
opium in confrauenf ion of Excise Lmo. — 6. 9 (c) . 
oontomplatvs .a criminal or guilty posscs.-non. | 
In the case of toirs m charged with being in 
illicit possession ut opium uudor this scetiou, 
the fact that the opium was found in that por¬ 
tion of ois ilwollioR bou« 0 , which wa'^ in bis 
Bolo cc'jupatioii, gives rise to .v prima facie pre¬ 
sumption of bis guilty po-^eo-siion. QUEEN 
Empress v. Salim, S C. 236, Oodh. iS. 0. 
161. Oudb. F.) 

(72)—S- 9 (c) ^Presence in cfia>itiu den—Abel- 
menC »f possessing; more than the prescribed 
quantily of opium —I'he fact of tho presaucu of 
a perBOQ in a " chamlit den” whore sovural per- 
sous were smoking chandu or even of his being 
found smokiog th-jte, o.mld not warrant his 
oonvictioo for abutment of tbo offence ou tno 
part of the master of thu establiahuaent of pos- 
sesBing chaipiu bo * larger amouut than that 
allowed by law. KiNa-EUPBROR v. GhoTE 
Lal, A.W N. 1901, 117. 


(73)—S. 9, ci. (c) -Possession of opium, ingre¬ 
dients necessary to constitute-—Whether crew 
of boat in which opium was found, couUt be 
said to be in possession of the opium.—Foi the 
purposes of an offence under s. 9, ol. (c) of the 
Opium Act (I of 187 8), nothing is necesa»ty 
beyond pcssessioo ol tho opium ; no particular 
frame of mind of the peieoa found in posaeseion 
is necessary to constitute the offence. The 
mere fad that the acuusod were two of the 
otow of tbo boat in which oontraband opium 
was found, is not suSlcieot to attribute to them 
posBeseion within the meaning of b. 9 of the 
Opium Aob. Emperor v. Hamid ali, 37 C. 
24-14 G.V.N.308. 

(74)-“S. 9 {e)—Illegal possession —Severe 
puniahmBnft inodvisadle.—Severe puniahmenta 


/—Imperial Acts —ooutinueil. 

Act I of 1878 (Opliiiii)—cuufiuuni. 

for iin i-IIciHO und r .'1. (c) of this scolioii arc 
uus'iit tOio i.i Lsi>. '( f possoss^iun by a Buiuiiii 
worn ill -il t siii ill 'i I iii’i-y ior her mvn use .iii.i 
in CISC- wlioii I'ixtin; commis¬ 
sion of s'K’h oiIoiK'i-'s. LuniisM, Revision 
Case Ho. o'.ij o;-’ U B K 1892 -1896, 

Yol. 1. 135. 

(75)— 9 (c) — ) — -V'C for 

fine ami impri^^nme.U.- -Wlu'-i <m licensed 
l•er^oo i- C’ln-ii-oi .d •» i ■■‘I.:. tbo 

Opium Act uud.ir the cmiiili.'ii- 'hi'. i mis 
M. ipi'UraCc to conclude ibat lu' i- m 

tc.klVij m opium on a l-irpc -cih or i.. riii'-r"'’*" 

mg opium 111 COIlS.iKiiVlll'- (|U.ml I’o's. ;• sUO. 

slivocivo term oi iiiipi'isonmtul lu iv ,, ppri pri itc- 
ly bo aw-itiicd m .•.doiiioii to a -uli-uiuual hue. 
When optiim IS smuggiid or sMu m l-ugo 
nuintiti.s, tho prrliv. -ire pn-* ii;ly such tint 
the pr: spset of i •..•nicncc ut li .c "ulv uO'-a !io« 
•i-t...adco.orrc;u. QUEEN-EMI’UKsS v. IxUEIN 

KWUN U 8.R 1897 -1901. Yol. I. 211. (U.13. 

I H. 1892-1890, Vol. I. 139. D )■ 

^ (70 5:77)—S. Q{c}—Burden of proo/.—Where 

I opium ol itoy kind, au'l wbcLhcrcr mt iuejcccss 

' ot the pr.'sctib,'ii miximum, i- found in Ibe 
possvasiou Ol au) pcr-oii, aod th-.' icgility of 
' such pjsssasioii H challenged by the Crown. Llio 
I burden of proving chit the possessi. n wu., law- 
' (uhy o'.taiuci lies ou the person w-tb wb>,m 
I Ihoopiuu) IS louud, E.Ml'EBOK V MU.SSAMMAT 
OULBI, 17CP.L.R.73. (lOGP.L.K 13. ii.) 

(78) — Ci-9. cl Ic) —Possession of'Beinchi' 
ille'/ul.—'Ueinelu’ lor balf'OOMSumcd opium), 
le the remnaut left in an opium pipe alter 
once smokiup. .=. UsoU a pr.piratiou ot opium 
wbou rctaitied ior turchcr use and ns pissossion 
13 Hietol.>ro iUng.U under s. 9. QUEEN-EMI-RESS 
V. HOA TUILa, U.BR. 1892-1896, Yol. I. 
133 

(79 i' 9 (c) - —Btinohi— 

Possession of three tolas legal, if bought from 
licensed oenciu-.-Tbe Opium Rules. 19)0. 
include 6si»ic/u m what, is there called •dchued 
opium,” and allow tho possession of such opium 
bv a noo-Burmin up to three tolas m weight if 
nrouebt by him lr< m a licensed vendor, Tho 
rS iaQ-e^n-Fmbrrss v. T/i.fn (U.B.R. 1892 
— 1896, Vol. I. 133. R.) no longer applies. EM¬ 
PEROR V. AH PEIN SHOE. U B.R. 1914, let 
Qr., 1 = 24 lad. Gas- 844 = 19 Cr. L.J. S32. 

(yO)_S. 9 (c) —Servant's possession of opium. 

onmasler'shehalf—Wkelher\illcgal—Conviction 

under s. 9 (c). Opium Acl—SustainabilKy.^ 
Mere posseBsion by a Butman servant, on be¬ 
half of hid master, a Chinaman, ot three tolas 
of opium, is not illegal, and the servant can¬ 
not be convicted under the terms of s. 9 (c). 
Opium Act. KlNG-EMrEROR V. NOA PYA 
GYI U.B.R. 1909. 2nd Qr.. Opium, 1 fl5 
27 25 A. '262, 2 L.B.R. 136, U.B.R. 1897 
1901, I. 1. 232. ii ) 


(01)—S. 9 (c)—Servant’s possession-O^um 
rules—Joint possession,—U the accused, a 
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J,-^Imperial 4c/s—continued. 

Act I of 1373 (Opium)—coH/inwcJ. 

Bu^m-in t bid had the custody of do 

mop rl)»n fluro tolas of opium, which bis 
ma-t' f wi entitled to po.<9css. it mi(?ht hive 
hcon I - Lit he, alchoui^b a Burm-in, had 
c' mn) I ti' J I)' breach of th^ Opium RvUcs on the 
Cr'^nnd th;»i b«^ was oot in wirbin 

Hjo rtu>\} ifiC of the law. But it is < thcrwi'-c» if 
quantliy of opium bo more th^n lUree tolas. 
There is no provhion in the Opium HuKs for 
tbo possession of ra^ro than i hree f olas of -pium 
by one man. nor lor the joint po^ces^ion of 
more than thn^. quantity by several pcri'ijs, 
QUEBN EMPRKSS V. NO \ KYAW OAUNG 
U.B.R. I8S7-190r Vol. I. 232. 

(82) —h'. 9 (c) ^Ex.^esfiivc opium f >un l in a 

boat—TAabilitfi of f/^■* innster and (hf* cre?/^ — 
Where 50 ' { opium were found ?n a boat 

and there was notbii.g to show how the opium 
came there, the cf ti e bi.at xv-vx liable to 

be remvToted under 9. 9. but not tbo crew. 
CnBBI U\L\y. KING EMPRKOU, 8 C.W.N. 
319. 

(83) —iSi 0 (c) T’o^'cssiorj—P/iirmt found in 
accused's hchS;'. —iV-s90H?ion to bo puni'^bahle 
must be po.'^>!c5<ioo with knowlod^^e and assent. 
Whore opium is f mnd iu an accu*?eO person’s 
hoUi'O, it mu.si be >wu that ho w.is in pooS''S« 
aion cf il. before bo can be cnllcd upon to 
account for it under a. 10 of the Opium Act, in 
other word.s. tba* it was in bis bou-e with hie 
knowJedpe .ind as ont NOU Pu v. E.MPBUOR 
13 Cp. LJ. 122* 13 Ind Cae. 778*4 Bup. L tJ 
270, fU B.K. 1892—1896. I, 159; U.B.R. 
1907—1909, 3rd Qr., Excise l, i lod. Gas. 898, 
11 Cr. L.J. 77, F.) 

(84) —S. y (c) — Possession—Person Uft in 
custody of a box—Knowledge that U contained 
opium.- Being in custody of a box of another, 
with knowledge that it contained opium, is to 
* posses? opium * within the moaning of a. 9 (c) 
of Act I of 1878 Vknkata Vizyammal 7 , 
Emperor, 1911 M.W.N. 361. 

(85) —S. 9 ic^—See M.asteb AND SERVANT. 
U,B.R. 1897—1901, Vol. I, 232. 


I — Imperial Acts —contiaued. 

I Act I of 1878 (Opium)—cortfinz^cd. 

and that the Magistrate wis oot justified in 
dr vwing *he inference, which be drew from the 
crovr-d facts. KlNCi l^JMPKHOR v. Paw YaN 
4 L B R 314. [P., 3 Buc.L.T.*82« 11 Cr.Lj! 

r)5,S = S Ind. CaQ, ICl.J 

9 irt, 10 - Holder of a mate's receipt 
—Constnicfne —The holder of a 

mate**-; r-'^'eipt is presumed, till the contrary is 
provMl. to ijo in pOK^o-«ion of the consignmont 
, covvrod by it. Under s. lO whera the accused is 
I found JO c*jn-tnr;iivG po^f^e^'^ion of a package 
I eoiir iining opium, be is bound to account 
^aii'iuctonlr for it and to prove that no ofleoco 
^ is rom Mitted by him in respect of it. WaING 
fc^iiwAN* V guEEN Empress, U B.R., 1897— 
1901, YoJ. I. 242. (U.B.R. 1892-1896. Vol. I. 
:W, U.B.R. 1397—1901, Vo). I, 232, S J L.B, 
573, H.f 

/89j-^5. 9 fd)—PuZc VIII of the Ooitim 
. Uuirs, 1803 — formed separately--Jrayis- 
I poriin/f of opium^Pass from proper authorities. 

: —Uodci* Rule VIII of iho Opium Rules of 1398, 

I a farmer desiring to transport opium from one 
^ Mluq to motber cf the ^nme district must 
when t);e taluqs of the district are farmed to 
diRcrent faru^ers ” obtain a pass foe each con* 
ftigumenf from the officer in charge of the excise 
rovenuo uf tho district or from the Tah.sildar 
of the Taluq. Where tho taluqs of the diatrice 
are separately farmed, but only one perv^on is 
the farmer of two cf the taluqs, a person traos* 
porting opiuiD from one of the laluqs to tho 
other with pormita signed by t)je farmer, and 
bciDg found, in tho course of traosporatiog, in 
a ploceoutside both tho talaqn, has transgreaeed 
the rule. In re Sarwarkh^n, 1 Weir 833. 

(90) —5 9 te)—Importing opium, —The accua- 
eu went on busioe9.s in*o foreign territory ind, 
while there, purchased odo anna's worth of 
I opium. He ate a portino of it there, aod 
brought the rest in hia turbau into British 
terriiory. Tbe Magistrate convicted him under 
8. 9 (e), Opium Ac>;. The High Court reversed 
tbe conviction. QUEEN-Empbess v. DhoN- 
I DOO, Rat. Uq. Cr 969 = Cr. C. Rg, 23 of 1808. 


(86)—8. 9—S#c Nos. 8 to 11, 15 and 22 to 
33, supra. 

— Ss. 9 (c) iini 10—EojsessioH o/certain 
guantily of opium several days after last pw- 
cJiase, as recorded in consumption slip-Presump, 
tion of illegal possession of opium— Insufficient 
evidence. —An accused person was found in 
possession of only 3 tclas of opium on the 9th 
June, and it was proved, from bis consumption 
Blip, that bo had nurebased 3 tolas on the 4th 
June. It was presumed by the Magistrate that 
he must have consumed J a tola a day and that 
the 3 tolas found in bis possession could not be 
opium bought from the Government. Kis 
defence was that he bad borrowed opium from 
his friends, so that he had not consumed the 
opium be bad bought from the shop on tbe 4th 

June. Held, that the presumption, under s. 10 I 

of the Act, did not apply to a case of this kind 


(91) 5,9 (e) —Exporting opium—Parcel of 

ooinm Uniered at Post Office—Seizure by Post 
Office~Eot nmoujiiin^ to ‘ export '—Attempt to 
I export 5. 511, I P.C , not applicable. —B 
I tendered a parcel containiog opium at the Post 
Office at H (or being dospatohod to Burma. The 
parcel was opened by tbe Postal authorities, 
marked ‘ doubtful ' with a view to tbe identifi- 
cation of tbe consignee, and despatched it to 
Burma. The parcel not having beoD claimed 
I was sent back to H. Held, that the parcel, 
having been seized by tbe Postal Officials before 
despatch, ceased to be in their hands on B’s 
, ^baU and that it was not ‘ exported ’ by B. 
Held, also, that, fbough B doubtless attempt* 
ed to export the parcel, that attempt was not 
puniebable under s. 511, I.P.O. BOSTON v. 

Crown. 2 P R. 1911 , Cr =6 p.w.R. 1911 =9 
Ind. Cas. 6B2«12 Cr.L.J, 116 = 108 P.L.R, 
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j—Imperial /4c<s—ooutioued. I 

Act I of 1978 (Opiam)^con^inucrZ, ; 

{02)—Ss. 9 (ind 10 — Score of the section.—Tho 
Beotion provides ihat opium in respect of which 
an ofleucc under the ^^ection is committed must 
be opium in the possissiou of^lhe accused, al- | 
though the possession need uot be to the kuow- . 
lodge of the accused. The seotion U a pen il j 
one and mu^t ihoreforo read plainly; the plain 
meainngis that if exovssive opium is found in 
a man's possession, be h liable to be punished, 
unless be is able on aco for it satisfactorily. 
CHEDI MAUX V. KING EMl^EUOU, 8 C.W N. j 
3}9. 

( 93 )_S 3 , 9 end 10 - Opium in (he lugo<^*J^ 
a child in charge of an adult — Presumption— 
Extent of punu/imenf,—Whore opium is found 
in tho lupgagc of a child in charge of an adult, 
the presumption is th it it* is in toe possession ol 
the person in loco p^ir^nfis to tho child until 
the contrary is proved. The presumption under 
8, 10 should be imposed on the accused, only 
after giving him au ••ppcirtunity to account lor 
the possession of opium, and if he is then iiti* 
able to account for it satisfactorily ; and the 
punishment awarded under the Act should not 
be one beyond what tho public interest demands. 
PIN YRv. QUBEN EMl>ltESS, U B.R. 1892— 
1896. Yol. 1.139. (S J.L.B, 573.P.) [F.. 11 Cr. 
L.J. 77s4 liid. Oas. ‘^y8*U.B.R. 1900. III. 
Excise, p. 1.13 Cr. L J. IPi * 13 Ind. Cas. 778 
«4 Bar. L.T. 270.] 

{Oi)Ss. 9 and \0 ^Presumption of guilt, 
rule of, in s 10—Mt ming of—Circumatnntial 
evidence of guilt — In construing s. 10, Opium 
Act, some limitation must be placed upon the 
general words of the section* namely, it shall 
be presumed, until the contrary is proved, that 
all opium for which the accused person is unable 
to account satisfactorily is opium in respect of 
which ho has committed an oficDce under this 
Act.** The effect of sa. 9 and 10 of the Opium 
Act seems to bo that, when once it is proved 
that an aocu'^od person has dealt with opium in 
any of the ways described in s. 9, the onus of 
proving that ho h.id a right so to deal with it is 
thrown upon tho accuved by s. 10. But tho 
comtniseioa of an act which may be an oOence 
must bo proved bef>re cbo presumption under 
0* 10 oomes into play and the presumption 
cannot be used to establish the fact. Where the 
aooaeed, after having purchased opium on behalf 
of his master, did uot send it to (bo master'd 
shop, but falsely said, when asked as to it, that 
the opium had been s'^olcn. Held, these oircum- 
stanoos, though they raise a suspicion that the 
acousod sold the opium, are not suffioient to 
prove that he bad done so; and the rule of 
statutory presumption embodied io s. 10 of the 
Aot does not apply aod cannot be used to estab¬ 
lish that fact. But as, on the facts proved, the 
aooused might have been convicted of unlawful 
transport of opium, the conviction and sentence 
were not interlered with. I8HWAR OhandbA 
BiNGH V. Emperor, s? C. 881s 12 C.L.J. 19 
oil 0,W.H, 710-6 lod. Oas. 173-11 Or.L.J. 
266 , 


/.— Imperial .4cfs—continued. 

Act I of 1878 (Op\om]—continued, 

{\iru^Ss. 9, vy — Ftnc—Power of Magistrate 
to di^tyibute if conrerned in (he 

drtrc(:on.—\ is ii<*>t compr»(ent to 

di>triba5o fine? \mnrg who may have 

been concorneil in of an offonco 

under the Aot. Rule M* ♦'•7, '*'> f ir as itautbe- 
rizos pvvni^nt i* QUEEN* 

EMTUESS V. IIXSTAT. 13 P R. 1394. Cr. 

(90) —S. 9, L'n.V IG niu/ \\ — l;h^nh(u of 
search, os a science -—In tbif^ ra^'* tlu i ‘ Used 
was prosecuted for being in po.ssrs-.jou •d ! ;niim 
in excc<^ nf i be quantity allowed bv 1 iw. 7'ho 
accused pleaded that tbo discov.'ry of tho 
quaiililv was Iho result of au illegal <farcb 
Held, the fact ;b\t tho discovorv wa.^ tho result 
of an illegal search c-innotoxon''^’.to the accused 
f^'oin the criminal Jiabilitv. Cl^OWN v, NAHU. 
11 P.R. 1906, Cr =4 Cr. L J. 29l>*lt6 P L R. 
1907. (37 P.R. iSbO, Cr., R,). 

(07)- S. 10—inferprcMfioH f / 
defini(i<^n of the Uroi—Ptoof of cisen- 

tial. — 'Vhe terms “ po&^cs?\oti " implies know¬ 
ledge on the p^rtof tho alleged po-'^esaor. A 
man has not tho possession of that, of tho 
existence of which ho is unaware. IV/fore an 
accused person is required to account for opium, 
there muse be proof that such opium bm been 
in bn po'^sossion or under bi« control. QUEEN- 
EMPEHSS V. CHIT AUNG, L.B.R. 1872—1892. 
573. 

( 9 ft)_g. 10 —Satisfactory exvlanaCicn of pos- 
sesHon—Accused dischargtdcf onus probaodi.— 
Where an accused person gives an account of 
his pos«e*sioo of the opium, which, if true, is 
satisfactory, and there is no evidence to show 
that it iR untrue, the burden of proving bow ho 
became possessed of the opium iu question does 
not fall on him. QUEKn EMPHESS v. NGA 
CH.XN E, L-B.R. 1872—1892. 597. 

( 99 ,_g. 10—Preswmpfion — Onus*— Accus¬ 
ed was tried for illegal possession of opium 
found on him on th© I8tb May, 1909. He 
counted for it by saying that he had purchased 
it from a licensed vendor. This fact was accept¬ 
ed by the prosecution, but they aUeged that the 
date of his purchase was such that this explan¬ 
ation was not satisfactory. Held, that it lay 
upon tho pro?ecution to prove that date, and 
only then, upon tho accused failing to satis¬ 
factorily account for the large quantity of 
opium etill in his possession on the dato of his 
arrest, could any presumption be drawn against 
him under s. 10 of the Opium Act* tAlPEROB 
V. Pa, 8 Ind. Cas. 461 — 11 Cr. L,J. 63B —8 
Bur. L.T. 82. (4 L-B.R. 314, 9 Cr. L.J. 16, 
Cons.) 

(JOO)_S. 10—Prrsumpfior* inc^zse o/utilaui- 

ful possession of opmm.-Where a person, con¬ 
victed of attempting to smuggle 5^ seere of 
opium into the oity of Lucknow for sale, was 
sentenced to two months' simple imprisonment 
and a fine of Rs. 50. the sentence was enhanced 
to two months* additional rigorous imprison¬ 
ment, the Court pointing out that» altbongh 
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I .—Imperial conlinueJ. 


Act I of 1873 lOpiuni)— continued, 

s. JO of tho Act t hrcw on tho accused the burden 
of >riiy ic:ouiitiog for opium in bis 

comr-iry lo r-be provisions of tho Act. 
ibe ;igiiu.n tuc acL-u-.-.J is ooly a 

prosuuiptiuii \\Li« b may b« rebutted and that 
p. —must be proved, as opium is not 
uufriqcoutly maliciously plioed iu or upon a 
per'^oii'- pri.mi?es by an eooniv. wiio, then, 
brings down the police to tte sp.^t where the 
opium is found, .and as such findioa docs net 
prove Che poscossion oontempUied fay law. 
QUEEN-E.MM{i:tjS V. Ramdix, S.G 161 Oudh 
IJ’., S.C. 236. Oudh.] 


(lOl) 6. 10— Liiobilitii oj common entriers 
under the section, —8.10 contains no ctserv ition 
in favour of common carriers. One of the objects 
of enactments such as s. 10 is lo inoUc? persons 
like carriers, to exercise special vigiJanco in 
carryingon Ihoir business, and fbi< would apply 
as much to a common earner a- to a carrier 
under a sp ci il couliacl CflEDI MalA v 
KLNO.EMI’EUOR. S C.W.N. 349. 

(lOl-fl)—S. 10—Set No?. 87, 88. 92, 93 and 
94. supra. 


(102)— S. 11— Confiscalinn of propcrti/— 
Ptooi—Appeal from order of confiscation .— 
Where a cart was hired by iho accused and in 
the cart was found a bag containing opium 
belonging to tbe accused, held, that, iho oraec 
for the confisc ition of tbe cart was not legal, in 
the absence of evidence to show that the carter 
knew that tho accused's bag contained opium 
and, even if he knew that there was opium in 
the bag, that the accused had no right to 
transport it. No appeal lies against an order 
of confiscation passed under s. U of tho Opium 
Act. In re Ram.^nna, 1 Weir, 835. 

(103)—S. ll~Boat, unlawful user by hirer—> 
Confisention, without hearing owner.— order 
of tbe Magistrate confiscating a boat under 
8. li of tbe Opium Act was set aside when suob 
order was passed without giving the owner of 
the boat an opportunity of being heard. S. 11 
of the Opium Act does not seem to contemplate 
that every receptacle in tho nature of a ship or 
a house or a carriage in which a small quantity 
of opium may happen to bo found is liable to 
confiscation ; liability arises from the owner of 
such conveyance using tbe conveyance for 
the purpose of transporting opium. SHAIKH 
ABDUii Rahman y. Kinq»Emperor 1*^ 
C.W.N, 296.9Iad. C. 887-12 K.^ioa 

(104)—8. 13—See Noa. 33 and 95. supra. 

(106)—8. 14—See Nos. 9 aud 96. supra. 

(106)-~Ss. 14, 15 and 16— Excise Act. s 38— 
Crim. Pro. Code. ss. 102 and lOi—Search— 
Wxtwsses to search-Written informntion- 
Evtdence.—Q. lb of the Opium Act lays down 
that searohes under ss. 14 and 15 of that Act 

n with the provisions 

of the Code of Criminal Procedure. Under the 

Excise Act. It would appear from the wording 

of s. 38 of that Act, that it is not necessary for 


I 


f*—imperial 4c/s-^continued. 

^ Act 1 of 1873 (Opiurai— 

an liJroi^e o(Mc. r to c ndact the search under 
the pro visions of the Code ot Oriinin^^l Proce* 
duro. It i« objectiooriblo to he constantly 
CiillinR the ? line porsoii to wiine:j 5 the eoaroh, 
and to do likely to preju'^ice ih.i mind C< a 
trying Masi-trate against the prosecotion* 
When Koarcho^- arc undertaken under the pro- 
I Visions of 'be Opium Act, Qciehbour.4 or respect* 

^ able honsunwnors near to rbo bou&e searched, 
should oe CilUd ni lo v^iiuos^ the soarcb. A 
written iniormatiorj is not evidence. If it 19 
desired to make tb. miLtrr contained in it 
evidence, a person wh*^ could dircotly testify to 
such matter should produced as witness. 

^ Mr H.AUK V. Klso.pJMlMmou. 4 L.B.R. 121 = 
14 Bur. L.R. 202*7 Cr. L J. 87, [li., ii Bur. 

I L.R. SI =7 Cr. L J. 47U = 1 L.B.R» 213. | 

; (107)^8. 15-6‘ceNo. 106, supra, 

, {\0'*)—Ss 15 e«ri }0^E>itr7^ and search oj 

\ boat bc(7rc'^n sun^ t a>ul .sunrise without warrant 
^Scieioe 0 /0})iu7n—\lhethcr autJioriscd—''In 
(ronsU, mcoKiiig of'~S 16*—Opium which is 
being carried about from place to place in a 
boat is ** io transit although the boat is 
temporarity anchored or otherwise fastened# 
But, s, 10 of tbo Act does not autborias an 
officer to enter and search a bojvt, between 
f sunset and sunrihc, Hgaiosc the will of the person 
in charge of it, without a warrant from another 
' officer authorised under s. 19 of the Act. 
KINO Empeuou V. Na\VZU» 5 L.B R.56,F.B. 
»2 Ind. Caa 346. 

(109) -S. 10—Search—How lo be made— 
Irrcgultrit^ m search-Effect of evidence.—lo 
conducting a search undor th^s Act of premises 
occupied by the accused, tbo provisions of s, 103 
of Code of Criminal Procedure aro to bo obaorv- 
cd. The residents of tho locality lanst be 
a^ked to bo present and a list of property found 
should be made. The irregularity of the search 
will imp'iir tho value of the evidence regarding 
the discovery nf opium. CRIMCN.MIj REVISION 
NO. 871 OF 1892. U.B.R. 1892-1896. Yol. I, 
133. 

(110) —8. 16—5^9 No. 106, supra, 

(111) —S. 19 —See Nos* 9 and 108, supra, 

(lll-a)—S. ^0—I/icense to sell muddut— 
Beyigal Act IV of 1866.—The sale of niuddnt is 
regulated by Act I of 1878. Therefore, any 
license granted (or the sale of muddut, will uot 
be a license under ss. 86 and 37, Act IV of 1366. 

8. 39 of the Act applies, and, therefore, a license, 
from the Commissioner of Police is necessary 
for tbe sale of muddut, R. Davis v. Koylas 
Chunder Ghose. 13C.L.R. 336. (ll C.L.R. 
464, R.) 

(111-6) —S. 45 —Strict compliance with legal 
prehmin^ies necessary before the search of 
/lottss.—Before the bouse of a man is searohed 
for tbe discovery of illicit opium, all tbe neoes- 
sary preliminyies imposed by law must be 
strictly complied with, as opium cultivators are 
as xnuoii entitled to tbe possession of less than 
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i.— Imperial 4 c<s—ooiitioued. 

Act I of 1878 (Opium)—cowcIud«d. 

five tolas oi opium as any othoc person. GOV- 
BRNMENT v. DHUNNOO. Book Cir. 3 of 1872. 

(112)—DirfC<io»i 71 - Ofeininino opium pe^- 

S 07 ;a(i 9 >i in excess of amount allowed bi/ Excise 
Officer— FrouduUilt ac(.—Where a person 
licensed to buy opium obiaiua from the licens¬ 
ed vendor, liy personaliug a real or imaRioary 
person, more opium tbao be would have 
got without such personation, he cannot bo 
said to act disbouesilr, as there would have | 
been no wronglul gain or loss had the opium 
been sold to him. He does, however, act 
iraudulently, as his intention was to deceive 
the vendor aiio thereby obtain an advanl-igoor , 
privilege, which without such deception could 
not have been obtained. KMPEROB v. TAN 

Kep si. 8 Ind, Cas. 596=3 Bur. L.T. 11. 


/. —Imperial Acts —continued. 

Act VII of 1878 iForest). 

[UEl'. IN PT. (T.Oi’tLLY), ACT VI OK 1879: 
AM., ACT V OK ItoJO. SS. 2—14;Am.. ACT 
XII OK l8''l : UKl*. IN PT. ANn AM.. ACT V 
OP 1901 : IIEP. <IN Assam), Beo VII of 1^(91. 
DECLARED IN POUt'K—IN THE SONTHAL 
PAROANaK. REG. Ill OF 1S7'2 S a, AE--'MEND¬ 
ED BY REG. HI OF 1899. S IN THE 
ANOUL District. Rko. i of i‘'9i. s 3 ; in 
THE CHITTAGONG HILL T’KACTS. RKG. 1 OK 
1900. S. 4.] 

(l)_Co>it'ic/icn—ftcK'flrd—Crtm- P’O Cde, 
Act X 0 / 18S-2. s. 54a.—Where a conyidion and 
sentence proceeds under the provifionn of the 
Indian Forest Act, it is not compelent lo a 
Maaistr.ite to pass an order of reward to the 
complainant for d.-tecting iheofl'-nce. QUEEN- 
EMI’RESS V VITHU vnl‘7<l Bamh. Rat. U*. 
Cr. C. 873 = Cr. Rg 48 of 1896. 


(I13l— Rule I, cJ. XX—Presumplion as to | 
Rurman when to be raised—Oous.—If tho law . 
declares toat under certain conditions the 
burden of proof aball be shifted from tho prose¬ 
cution to the accused, the presence of all those 
conditions should be strictly proved. Before a 
presumption that a person is a Burmau can be 
raised, it should be shown that he ordi»iarifj/ 
wears Burman clothes and speaks Burmese as 
histiernocttfar. (juEEN-BMPRESS v. NOA THA 
DUN. U.B.R. 1892—1896, Yol. I. 144. 

Act VI of 1878 (Treasure Trove). 

[REP. IN PT,. ACT XII OF 1891. DECLARED 
IN FORCE-IN THE BONTHAL PaROaNAS. 
BEG. Ill OF 1872. S. 3. AS AMENDED BY 
REG. HI OF 189y. 8. 3 : IN THE ANOUL 
DISTRICT. REO. I OP 1894, S- 3 ; IN UPPER 
Burma (except the Shan states), act 
X lll OF 1898, 8 4.] 

(1)— Ss. 4. iO—Coolies engaged by employer — 
Discovery by them of _ treasure i7i the course of 
performance of their work—Liability as finders' 
—(Conviction ujider 8. 20 o/ the Act - Validity^' 
'Finder' — Meaning of the term. —Where two 
ooolies, while engaged by tbeiremployera in the 
outting of a tree, discovered, in the presence of 
their employers and several othcre, a box which, 
when opened before them, revealed treasure of 
value, and the box was removed by one of their 
employers who secretly disposed of them, and 
tbe ooolies were prosecuted under s. 20 of the 
Treasure Trove Aot and convicted. Held, that 
the coolies were ‘finders’ within the meaning oi 
B. 4 of Aot VI of 1878 and that they were 
rightly cooTicted under s. 20 of the same Aot. 
In re Mala Naicebr, 27 U. L. J. 477 = 15 
Cf.L.J. 632 = 23 led. Cae. 640. 

(2)-S. 20-Crim. Pro. Code (1882). s. 28— 
Offences under the Act—Jurisdiction of the third- 
eUut Magiilrates- — Third-olasa Magistrates 
have no jurisdiotion to try oSences punishable 
under s, 20 of this Aot. CRIMINAL REVISION 
CASE NO. 828 OF 1382, 2 Weir 23. 

(8)—B. 30—See No. 1, supra, 

(4)—3i. 30, 31—See ABETTOR, 1 Weir 919. 

(6) —8. 31 — Bee No. 4, eupra. 


(2-4)—Pufes framed under the Act by Local 
Oovernmenl—Conse* valor notifying r en'ds flna 
focufiiies left j.na<cer<nin(d by Governmi-nt — 
Clo'sng of fortsl for indefinite perioa—Mtsquol- 
ing of the section—Appeal. — A misquoting of 
tbe section of tbe Act under which a rule otbi-r- 
wise valid b-i-^ been tr-imed, does not render the 
rule void. VVhiiii tbe Local Onvenimont has 
framed rules under the Forest Act, prohibiting 
hutumg and shooting in reserved foiests during 
such periods and in such portions as the Conser¬ 
vator mav appoint, tbe Conservator, in notifying 
periods and localities left unascertained by the 
Loctl Government cannot be said to be exercis¬ 
ing tho auibotity delegated to the Local 
Government by tbe Act, A notification closing 
I a forest for an ind' finite period is not bad for 
1 indefinitene^s. when it is not known at that 
time, h-ow long it mar be necessary lo close the 
forest. Bates v. KMPRESS. 19 P R. 1880, Cr. 

(5)_Case chalUned by Forest Department 
—Proceeding stopped by Magisirate—Efleot- 
Further inouiry ordered by District Magis¬ 
trate—See CRIM. PRO. CODE. 1895. bs. 249, 
403. 437. 13 Cr.L.J, 860 = 9 P.R. 1913, Cr. = 163 
P.L.R. 1913. 

(g)_ s, 5 —Trees cut from waste—Conviction 

—■Land Revenue Code.—Where a person cuts 
trees in a plot marked as waste number, tbe 
prosecution should lie. not under the Forest 
Aot, but under the Land Revenue Code or tbe 
Rules framed thereunder. QUEEN-EMPRESS 
V. KOYA Mavji. Rat. Uo. Cr. C. 873 = Cr. Rg. 
49 of 1896. 

(6-a)—8. 16—See MISCHIEF, 1 Weir 493. 

( 7 )—S, 25— Summons cate — AcguiUal — 
Further enquiry—Revision—Crim. Pro. Code 
(1898), 5. 437.—In this case the accused was 
tried and acquitted by a Tabsildar of tbe offence 
under s. 26. The District Magistrate disagree¬ 
ing with the deoision of tbe Tabsildar sent the 
case for further enquiry to tho Assistant 
Commissioner, Altock, who oonvioted the 
aooused. The Sessione Judge declined to submit 
tbe case to tho Chief Oonit for revision holding 
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I .^Imperial >4 c/s—coatioued. 

Act Yll of 1878 (Forest)—cort/inueti 


/•^Imperial Acts —coDtinued. 

Act VII of 1878 (Forest)—cori/tnueii. 


that the accused wis tried io a suinmno^ caso 
Aud e<»uldoiity be ciiNcbargei, but could not bo 
acquitted, and that iho ord^r directing futthcr 
enquiry no*, illegal. Ileldf thit tho order 
of th- District Magistrate was illegal and that 
the view of the law taken by the Sessions Judgo 
was erroneous. A case under n, 25 of iho 
Forest Act is a ‘'Summuns case** and ibo 
Tabsildar, if ho did not rind the accused cuflt.y, 
was bound to acquit hifji, and no order urider 
3. 437, Cr»!ii. Pro. Code, directing furtb**r 
enquiry, could he pa's^cd. Tlin r>rdrr of ihe 
District Magi-**ra^oand oonviciion and spriicnce 
wore sot isido. AMtft Kh\S v. E:Nn»uysS. 
P.L.R. 1900. Cr.. p. 50*19 P.R 1900. Cr. 

(8) - S 25 — L'V}/ fit pound fine under Act I 
Of 1871—Fro5Ccr</*OH for nn r^jfence under .s. 25, 
Parent Act — The Jovy of p )und undor Act 
I of 1871, 'A. 12, in ro'ipec; of (u oflooce of 
aUowiog cattle to trespass i?! a reserved forest 
is Dot a punishment, and do^s not, tbereforo, 
bar a pro«»4icution, under -5. 25 of the Por*^t \ct 
Empress v. Ghazi, 19 P r i 835 Cr (r ly 
P.R. 1900, Cr.] 


(9>—8 2^—See Crim. Pro. CODE. 1898 
8. 437, 19 IMl. 1900, Cr.*P.L.R. 1900, p 50. 

(10) — S, 25(1) Shotting in reserved foreM. _ 

A eonviction recorded ur»dor s 25 (I! of the 
Forest Act. for shooting in a reserved forest io 
contravention of auv rules which tbo Locil 
Goverumonl from time to lime proscribe^ is 
Illegal whore no such rul^^ have been passed by 
the Government. QUEEN EMPRESS v. HAN- 

68»*Cr. Rg. 50 of 

l09<5. 

(11) —S. 25, el. lb)—P.’rmiUing cattle to tres- 
pass IVli.il amounts to trespass punishable 
under the Act—Tat.—The questiou whether 
the owner of cattle, whose aounaJs trespass ia 
a reserved forest, is orimio.illy liable for oom- 
mittinB iooasuco under 0 . 25, cl. (6).Porest Act. 
lo7o, depends upon tho whole ciroumstaDoes of 
each particular case. In a great manv cases, 
the quenaon will resolve itself into, * did he or 
did be not ttko proper precautions to prevent 
such tcogp^^s/ aod it does oot depend upon toe 
pre^ience or absence of the owner at th^ rDomf>nt. 
CROWN V. SamANDAR NatHU. 16 P R 1909 
Cr, = 40 P.W.R, 1909, Cr =4 Ind. Cas. 866. ’ 

(12) —S. 25 fc)— Po3SfSS!ono/yfin( or sUel.~~ 
The mere possossiofi of a flmt or steel within 
forest limits does not constitute an oOenoe 
under s. 25 fc) of 4at VII of 1878. Kmperok 
T. RANCHaOD KHUSAL, 4 Born. L R, 933 . 

(13) —S. 25 (d)—Tz-tfspass in res«riipd forest— 
Eumanbexng -The tcesp.ssof a humAQ beiDgio 
a reserved forest is puaishahlo under a 25 td) of 
the Indian Forest Act. Queen-Emprpcsc: v 
UMDVA.R at. Do.Cr. C.^602 = crRg^E! of 

{W)-S. 26. cZ. ii')-Bunt-Inlerpretatien— 

Tho aocnaed was sitting iu a reserved foreat'in 


a bhoja. or specially prepared screen devised 
foe hunting, aud had by hrs side a loaded gun. 
Ho was siLiiDg there with the inteution of hunt¬ 
ing. Lpiij tho-io fa' is ho was proceeded against 
uuJors. 25, cl. (s). F-rest Act, 1878, for bunt- 
inc iu a rc-orv^d forest without u licenso : — 
Held, ihil (ho accused was bunting within the 
mo,Miit)g of s. 25, fl (i). Foroat Act, 1878. The 
wi.rd ” hunt ” is used intransitively in a. 25. cl 
fij of tho Act. E.MI'lsROR V. MaLU HIRU 
BAriAUA, 12 Bom L. R. 520 = 7 Ind. Cas. 450 
= 11 Cr. L. J. 436. 

I 25, 32 (a )—Protected forest — Fell¬ 

ing a Iff unthont pcrmissicn—Damage to the 
profic‘ed /oicsl —Compensation for the damage. 
—There is no provision, either iu the Act or tho 
rulvs framed Ibcrcunder, in award corupensa* 
tion for daimcea in respect of the protected 
foro-t, EiJlM'UtOR v. K VRIANNA HULlANNA, 
8 Bom. L. R. 937 = 5 Cr.L J, 9. 

(^6) Ss. 25 ond 54 —C'onyicfiozi under the 
Act~~Ordirforconfiscation.—A q cirdor for con- 
fi^cation cannot be regarded as an order inoi- 
denial on a cotivintion under the Act, The 
coufiscaiioQ iH hy the terms of s. 54 dcolarad to 
bo a punishment, for it is in addition to any 
other punishment prcKcribed for tho ofionoe. 
Being a punishment, the order for confiscatioa 
should be passed aimultaneously with tbo 
puTii-bmcnt (or the uHencs. AINUDDI SHEIEH 
V. QURI5N-EM1*RKSS, 27 C. 430. (4 A. 417. il.) 


(17/ Ss. 25 and 63“—Forest offence—Court- 
fees Court Fees Act, s. 3l. — Where persons 
convicted of an ofienco under the Forest Act, 
were each sentenced to pay a fine of thirteen 
annas, or in default to sufler one day’s simple 
imprisonmoQt, and all of them were ordered to 
pay annas five as oompoosation for tho loss of 
horest fuel or wood and Twe. 1-4 as Court fee 
expenses under s. 31 of the Court Pees Act. held 
that the order as to paymont of Court-fees was 
not a valid order, as offences under s, 25 of Act 
Vil of 1878 are, under a. 63. of the kind 
tor which Police officers may arrest without 

warrant. QuKEN-E mpress v. Gopal, Rat. 
Uq. Cr. c. 69S = Cr. Rg 25 of 1894. 


03. ana\it} — riiffi of from 

Oovernment Forest, to tehich Forest Act does 
Hotapplp -Penal Code, s. 379-In the ab <eao6 
of anything in a Special Act (like the Forest 
Act) to exclude the oporation of the general 
criminal law, an iotontion on the part of the 
legislature to exclude it should not be inferred, 
further a. G6 negatives any suoh intention. 
Iheft of wood from a Governinont forest, to 
wbioh the Forest Act had not been aoplied, is 
punishable under the Penal Code. EMPRESS 

Baksh. 10 P.R. 1885. Cp. (22 P.R. 
lo76, Cr., dtsappr,) 


(19) Ss, 25. 75—Sentence—Payments of re¬ 
wards out of fines and confiscations.—The pay- 
meot of rewards out of fioes and oonfiscatioos 
18 a pan of the sentence, but ts a matter for 
cue iiiXecutive Government to deal with, in the 
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Imperial .4c/s—continuea. 

Act Yil of 1878 (Forest)—corUi7iiit“«i. 

exercise of the power vested in them by the 
rules Irmiied under the Act. Those rules Rivo 
tha Government the power to pivy one half of the 
proooods of lines and confiscations by wiiy of 
reward without any order of the convictinB 
Court, but more than one halt cannot, however, 
be paid unless the MaRistrilo sc directs. 
QukES-EMI‘RESS V. MOQHJt KUICa, Rat. 
Uo. Cr. C, 960 = Cr. Rg. 13 of 1898. 


1 . —Imperial .4c?s—cootinuod. 

Act VII of 1878 (Forest)—confinwed. 

and tho salc-piocc' d'? credited to the Govern¬ 
ment. livid, that llu- order of confisoatiou 
was rjuite loRal nmler ol of the I'^orcst Act, 
that, under s- 55, ilio ^ ilc-pr. cc-eds most po to 
tho tl'veriunoni HI tlic 1'>r'st Depirlincnt, and 
that the Mipistritcs should alwnys make over 
I tlio timber or 1 'rest, Dro.iiica' ui s/ipcic to the 
F.irc^i. Olliccr. I'KOWN v. S\1>'ITn. 1 P R. 

' 1912 Cc.l«37 P L R. 1912=13 Cr. L J 172 = 

I 13 Ind. Cas. 9^4. 


(20)-6's. 28,29 0.31,32. 34—C«»n«!7 

reserved *71 prolfcled foresl.—In acquittinR an 
accused convicted of cutting trees reserved in a. 
protected forest under s. held tint a 

protected forest may be notified either under 
8. 26 or a. 34. but the powers under both those 
sections are restricted to lands which aro lorest 
or waste l.tnds. Whatever liability tbe accused 
might be under in regard to the provisions of 
any other law. he could not be convicted under 
B. 32 of the Act, for, tbe land which formed part 
of a survey number in an occupant's holding 
and which was assessed, wts not shown to bo 
within the class of lands to which the powers of 
Oovernment under ss. 28. 29 and 34 of tho 
Forest Act applied. EMPEROR v. SHESHAQIRI 
RaO ViTHaL. RaO. 7 Bom. L R. 462 = 2 Cr.L. 


12G)—S. 34 —Sir No. 20. suii>x. 

(.27)_S. 41 — Omissioii to Tvturn p^.^s— 
—There is uo rule made under 11 of 
tho Pofost Act. for the Kb.indesh District, 
which rcfinii'c.s hoMer.s of pa?*os to relurn them, 
and the omission to return rv pass is not thoro- 
forean ollenco. i2lii;KS-EMI-nKS8 v. I'MEDA. 
Rat. Un. Cr. C. SOO, 

(28)—S. n (i?Kfrs 21. 261—C077i/)fi7i.^'tf!0>ii7t 
adiilton to iniprisonxicnl —C*i>7i. Vro. Code, 
$. 515 (1).—Whore a person is convicicd of an 
ofience under rules 21. 2G. framed under 5. 41. 
Forest. Act, 1878. compensation cannot bo 
Awarded in .addi'.ion lo the iinp'«ition of fine. 
EMPEROR V. R.\.lUliHAI CHANDRUAI. 5 Bom. 
L.R. 126. 


i. 437. 

(20-O)—S, 29—See No. 20. supra. 

(20-6)—S. 31—See No. 20, suprn. 

(21)—S. 32—Nott/ica(if>n No. 58. dated the 
26ih January, 1897.—that the Forest 
Act, 1878. is one curtailing the proprietary 
rights of individuals, and tbe Act and the °oti' 
fioations under it must bo construed strictly 
where the rights of individuals are trenohod 
upon. CHATAB SlNOn v. EMPEROR, 55 P.L. 

R. 1801. 


(221—S. 32—Cutting down forest trees— 
Oonviction under forest Act and under 8. 447, 
I.P.C.—Legality—See PBNAT, CODE. s. 447, 
11 A.L.J. 340 = 14^ Cr.L-J. 424 = 20 Ind. Cas. 
408. 


(23)-a. 32(a). (6). (c)—Protected forest— 
Quarrying stone under orders of Public Works 
Depariment — Offence — See PENAL CODE, 
B9. 79. 40. 114, 14 Bom. L. R- 365 = 15 Ind. 
Oaa. 802 = 13 Ct.L.J. 530 = 1 Bom. Cr. Cas. 
128. 

(24)—8. 82—See No. 16, supra. 


(26)—Ss. 32. 64, 65-^Thffl of timber or 
forest produce—Conxnction for—Order of con- 
fiscalioTi — Legality—Sale proceeds to be cre¬ 
dited to Forest Deoartment—Handing over of 
etolen property fo Forest Officer in specie —Proper 
pvoeedure.—Where certain persons were con¬ 
victed of a forest oSence under s. 32. Act VII 
of 1878, with respect to certain timber or forest 
prodnoe whiob was not wholly Government 
property, and where the timber or foreet produce 
with referenoe to whioh the offenoe was oom- 
mitted was ordered to be oonflsoated and sold 


(29) —Ss. 15 a7i(Z 01— CoTtuiefion under s. 51. 
when can bo had. — Before a person can be 
legally convicted of a breach of tho rules 
framed under s. 51, it must be shown that the 
timber of which ho was found in possession, 
was timber that has gone below tho catching 
places, that is to say. drift or stranded timber. 
Though the possession of unmarked timber 
within the area specified by the Local Oovorn- 
ment under s. 45 may bosufticieut to establish 
that tho timber was the prop^rtvof tho Govern¬ 
ment yet it would not bo suflicient lo convict a 
person under s. 51. ChOCJHUTTA v. EMPRESS, 
13 P R 1883. Cp. 

130)—S. 51—Si’S Cui.m, Pro. Code. J898, 
8. 260, 128 P.L.R. 1902. 

(31) —S. 51—S«8 No. 29, supra. 

(32) —Ss. 52, 73—Sub- Assistant Conservator 
of Forests—Seizure and detention of timbe )— 
WayitofavaM pass. —Where a Sub-Assistant 

Conservator of Forest seized timber under tho 

suspicion tbat it was property stolen (tom tbe 
Government forests, held that he oould justify 
the seizure on tho ground of tbo commission of 
a forest oflenco arising from tbe want of a valid 
pass. According to s. 52, Forest Act (VII of 
1978), a forest officer cannot justify tho deten¬ 
tion of goods on the ground of an oflenoe 
against tho forest law®, where he had not taken 
the course which tbat seotion prescribes of 
taking the matter before a Magistrate. WAMAN 
RAMCHANDRA GAUNDE V. DIPCHAND BAL- 
KISHAN, 15 B. 229. 

(33) ~8. 64 — See Nos. 16 and 25. supT'a. 

(34) — Ss. 54 aTW? 65—Con^scafio» of forest 
produce, the property of Ooverament—Power to 
confiscate ,—No oonflacation order is necesEary, 
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/. —Imperial Ac(s —coatioucd. 

Act VII of 1878 ^Forest)— 

or can ho made, in respect of forest produce, 
which i.s Ibc property of Government* and 
regrirding which a forest offence has been com* 
muted. All that need be done is, to direct that 
it should bo taken by some forest cfliccr. It is 
only io respect of forest produce with regard 
to which an offence has been committed, that 
p iWiT to direct contiscation is given by law. 
Such an order, regarding forest produce not 
bclooging to Government, can only bo mado 
at the time when the offender cofivicied. 
Empress op India v. Nathu Khan, 4 A. 
417 » A.W N. 1882, 93. [F., 27 C. 450 J 

(36)^ Ss. 54i lC—R(ward — Forest produce. — 
Since tbiTc can be no legal coDfi^catiou of 
Government proporty, a reward cannet be paid 
out of such properly. QUFKN EMPRESS v. 
TULAJi. Rat. Un. Cr. C. 620»Cr. Rg. 44 of 
1892. 

(36) —S. iiS^DisfOsal of properly. —Under 
6. 5S, Fe rest Act, tbupropirtyi rcg»)rdiDg which 
an ofienco is committed, should be awarded to 
Government. E.MPKROU v. MaboMMEDSHB* 
EUBHAI, 5 Bom, L.R. 124. 

(37) —S. 55 —Covernvient Forest produce^ 
offence reloiin^ /o—Proper order —SVbcn the 
forest produce, in respeot of-wbicb ao oOcoce is 
commitieu* is found to be the property of 
Government, tbo only order which the Magis* 
irate can legally make regarding it, under s. 55 
of the IndiHU Forest Act, is that it should be 
taken charge of by a Forest Officer. An order 
for its sale and the payment of a reward to the 
informer (rem its proceeds is tbereforo illegal. 
Queen-Empress v. Ramaji, Rat. Un. Cr. c. 
361 »Cr. Rg. 3 of 1888. 

(38) —S. 55“-See Nos. 26 and 34, suprn. 

(38-n)—5. Forfeiture for forest offence 

ivhen a good title has vested in a third person. — 
Under the orders issued by tbo CoUeotor of 
Eandcsb, certain Bbils entered the forest, 
brought from it teak logs under the customary 
passes, and sold them in open market to appli* 
cants who purchased in good faith. The 
Government sought to forfeit them on tbo 
ground that a forest oSence had been commit- 
ted in respect of them, inasmuch as the permis¬ 
sion under which tbo Bbils acted, only allowed 
(hem to cut deadwood and the logs did not fall 
under the description. Eeld^ ordering the logs 
to be restored to the custody of putebas^ers, that 
it was clear from the terms of s. 56 that a for¬ 
feiture was not a consequouce of a forest oSence 
under the conditions stated in that section’ 
where a good title has vested in a third person’ 

Queen-Empress v. bhau vedu Patid 2 
Bom. L.R. 678. 

(39) —5. 58—Crirrt. Pro. Code (1872), s. 297 
—Revision by High Court of an order of a 
subordinate tribunal under $. bS of Ft rests Act 
VII 0/ 1878.—The terms of s. 68 of the Forests 
Act do not exclude the ordinary revisiooal 
powers of the High Court over a subordinate 


t.—Imperial >1 ers—continued. 

Act VII of 1818 (Forest)— continued, 

tribunal io tbo exorcise of its criminal jurisdio* 
tion, where there had been a judicial proceed^ 
ing. RMPKES.S OK InDI.a v. NaTHU KHAN, 
4 A. 417==A W.N. 1882, 93. 

(40) —S. 63— Sec No, 17, supra, 

(41) — Ss. G4, 41, r. 26—Grim. Pto, Code, 
ISi'l. ss. 22*2, 223— Pass for forest produce 6a* 
kugihg to Government—Gentral charge.—An 
inamdar. the owner of a forest, obtained in 
October 1591, a book of pas^'es authorising him 
to issue tbo same lor tbo transit of forest pro¬ 
duce belonging to himself. Between October 
1891 and March 1(<92, bo is.^ued SO of these 
pas-es covering forest produce exceeding alto¬ 
gether 10 kbaudis ; of these, about one kbandi 
may have belonged to (be inamdar and ihe resti 
it was presumed, belonged to Government, but 
It cculd not be made out what particular pass 
or passes covered the produce belonging to the 
inamdar. Ho was coDvicicd. iu respect of 
forest produce over and above his own, under 
ss. 411 and 109, I.P.C., and r. 26 of tbe 
Rules passed under s. 41 of tbe Forest Act, the 
charge being framed in general terms with 
reference to all (be trane«actions betweeo 
October 1891 aod March 1592. Held that the 
coovictiou under v. x6 could not besustamed, 
there being no express prohibition in r. S 
against issuing such passes for forest produce 
belonging to Government, and r. 13 not 
applying to the case. Held, further, that 
Ihe general charge as framed by tbe Magistrate 
was correct. QUEEN-Empress v. WAMAN, 
Rat. Ud. Cr. C. 6S9«:Cr. Rg. 24 of 1863. 

(42) —S. €6 —See No. 18, supra, 

(43) — S. G7 (2) Receipt of compensation by 
officer not empowered— Legality of prosecution* 
—Where componsation for grazing cattle in a 
reserved forest is received by an officer not em¬ 
powered to do so, such receipt does not in 
strict law bar a prosecution lor tbe offence, 
'*8ocb officer*’ in s. 67 (2) of tbe Forest Act 
means an officer empowered. QueENEM- 
PRESS V. Ganu, Rat. Un. Cr. C. 591»Cr.Rg, 
6 of 1892, 

(44) —5. 69— Cattle Trespass Act, I of 1871, 
$, 11—Cafffe straying in reserted forest.—It 
cattle were found straying in a reserved forest, 
tbe seizure of the same would be legal oven if 
no damage had actually beeu done, inasmuch as 
s. 69 of the Forest Act makes s. 11 of tbe Cattle 
Trespass Act applicable to forests. QUEEN* 
Empress v. Babaji Laxman, 22 B. 933. 

(45) —B. 78—See No, 32, supra, 

(46) —S. 75, interpretation of—Excise few— 
Confiscation in the owfier*s absence, —Tbe boat, 
in which excisable articles are carried in 
cootraventioD of the excise law, should not be 
confiscated under tbe provisions of s. 75, unless 
it is found that the owner of tbe boat was in 
some way implicated in the offence under the 
excise law. GOLAP Saha v. Empbbob, li 
C.W.N, 189, 
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4.—Imperial Acts —cootiuued. 

Act YIl of 1478 (Foreat)— 

(47)—S. 75, r. 1—Order o/ Court.—Under 
Buie I ol the rules framed under s. 75 of the 
Forest Act, oue h^lf of the fine imposed is 
payable as reward without any order of the 
convicting Court. QUKICN-EMFUESS v. ADl- 
VAYA. Rat. Un. Cr. C, 622 = Cr. Rg, 46 of 
1892. 

(47-rt)—S. 75. r. ( 1 )-Apportionmeaf of 
raward. —It is not competent to a Migisirate 
to order a reward to be less tbau half the 
amiunt of the fine. When the rew.trd is to bo 
distributed among more than one person, the 
apportionment vosts in the Cooservator of 
Forests. QUEES BMPKESS v. ADEVEl’P.4. 

Rat Uo. Cr. C. 6tO = Cr. Rg. 31 of 1892. 

(48i—S. 75. rr. 3. 13, 26—Pass-book — 

Contractor —Aufliorify.*—Ot the rules framed 
under the Potest Act. r. 3. prohibits tbe 
removal of forest produce bayoud certain limits 
without a pass from the Conservator or some 
•person duly authorised in that behalf under 
r. 13. Held that a contractor under the 
Forest Department, to whom the Forest officer 
has given a pass-book containing passes bearing 
the office seal with an eodotsement that he 
might thereby remove timber, was sufficiently 
authorised under r. 13 to issue passes. QUEBN- 
EMPRESS V. BALV.aNTRAO, Bat. Un. Cr. C. 
424=>Cr. Rg. 88 of 1888. 


(49)—S. 15—See No. 19, supra. 

(50}—Ss- 75. 16—Offence under the section, 
whit constitutes. —The oSanco under s. 75 of 
the Forest Act is only committed, under the 
express terms of the Act and rules, when the 
trees out are the property of Government. The 
Court, before coDvictioR, is bound to satisfy 
itself of Government proprietary rights in the 
usual modes and by means of the usual mate¬ 
rials recognised in Courts ol Justice. The 
declared opinion of the Executive Government 
merely as such can have no more weight with 
tbe Court than that of the humblest of Her 
Majesty’s nubjeots. In re ANTAJl KESU.aV 
TAMBE, 18 B. 670. [P.. Bit. Uo. Or. O. 828.] 

(51)—S. 76- See Nos. 36 aud 50, supra. 

(62)—S. 78—Penai Code. s. 161—Refusal to 
serve os member of panob.—A person refusing 
to nerve ae member of a paneh appointed for 
the purpose of drawing a panchnama with refer* 
enoe to oerlaio wood alleged to have been 
illegally out in the reserved forests, was held 
sot to be liable to be oonvioted under s. 187, 
I.P.C., as he was not shown to be a person 
eontemplated in tbe provisions of the first three 
paragraphs of s. 78 of Act VII of 1878. and as 
the purpose for which he was called upon to 
give his assiatanoe was also not one of tbe 
pnrposes mentioned in clannea 'a) and (6) of 
that leotion. QUBBN-EMPBESS v. BABAJI, 
'22 B. 769. 

(68)—8. 78—Duty of malguzar—Public ser¬ 
vant—Assault —See PbnaIi Code, ss. 31, 368, 
-9 Ind. Oaa. 669. 


f.—Imperial .-Icrs—continued. 

Act YII of 1878 (Forest)—concfiidci. 

(54) — S. 112—F'>r,‘sl whether a public 

servant—Penal Code. s. IS2. — Under s. 172, 
Forest Act, the Forest i In.-or i-; a public servant 
vviibui Iho iiieaiii'ig -.if ilio liiJi.in Pi'iial Code. 
Any f iho itiforiii ttiv.'ii to him with the 

intent montioned in s. 1>2, 1 I'.C., is punish- 
iiblo under that ?o - ti 'ti, whethi-c that mlorrao- 
tion IS voliiiiteerej uy ibo inlcTm.int. < '■ given 
in answer to quvsnoii' put m him by that 
officer. QUEEN l'.>n’KES.S V. R.AMU Sa.IAUA 
RAO, 10 B. 124, 

Act Vlll of 1878 (Sea Custom^). 

[AM.. ACT IX OF 1835. S3. 5. C ; AM.. ACT 
II OF 1887. SS. 1—4 . AM., ACT IV OF 1889. 
S. 10 (AS .AMENDED BY ACT IX OF 1891, S. 3 
AND S. 11) ; A.M . ACT VIII OK 1889. SS. 1, ‘2 ; 
AM.. ACT IX OF iSJi. S 3 ; AM . ACT XII OF 
1891 : AM-. ACT Vni OF 1891. S. U ; S- 18 
(B) UEP. IN FT., ACT XVI OF 1904 ; SUl’- 
ELEMENTED. ACT VIIl OF 1893 ; Al’l’LIED 
WITH MODIFICATIONS. ACT U OF ISJG I 
ATTLICATION OF S. 150 EXTENDED. ACT 
XUl OF 1890. S. 9 ; DECLARED IN FORCE — 
(SS. 144—151) IN THE ANGUL DISTRICT. 
KEG. I OF 1894, S 3 ; IN UPPER RURMA 
(EXCEPT THE SHAN STATES), ACT XIII 
OF 1898. S. 4,] 

(1) —S'?. 8, 18 hZ)-S« TRADE M\BK, 4 C. 
L J. 368 = 10 C.W N. 107. 

(2) —3. 18-Sec TRADE M.ARK, 1 Weir 657* 
1 Weir 821. 


(3) —S. 18—Sec No. 1, supra. 

(4) —S. 19—See BOM. ACT V OF 1378. ss. 3 
(10). 9 and 43. U Bern. L.R. 221=33 B. 380 = 

1 Ind. Cas. 343. 

(5) —Ss. 76. 167 ( 30i—Mnsferof ship allowing 
boat-load to leave vessel without boat-note —On 
reading ns. 76 and 16? {'30) together, there is no 
doubt as to its being the duty of the master to 
see that each boat load is accompanied by a boat- 
note epeoifying the number of packaRea sent and 
the marks and numbers or other descriptions 
thereof. It is further provided that each such 
note shall bo signed "by an ofliccr of the 
vessel.’’ A duty is thus on the master of tne 
vessel to see that no boat-load leaves his vessel 
without a boat-note. Failure to discharge this 
duty puoisbable under 8. 167 (30). In re 
EOSOOP, 1 Weir 897. 

_s. f]g^Ccrgo Boat rules of the Rangoon 

Pq^I I —License for Cargo Boats —‘ Plying^ 

meaning of-'' Plying for landing and shipping 
of merchandise within the port. —The word 
“ ply in r, I' of the Bo^t Rules of tbe 

Rangoon Port does not necessarily mean to 
ply for hire ’ but it means * to do an 
repeatedly.” The words in tbe rule cargo 
boats wbiob ply for the landing and 8“>PP>“8 
of marohandise within the P®'* ” 
restricted in meaning to both 
ping merchandise within the port. They mean 
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If^perlal Acts —cootiuued. 

Act YIIJ of j 87S (Sea CuEitomB)— concluded. 

boats wbicb ply for ibe laodiog and boats which 
Pl> inr siiiiipine, or b.^tb, MaUNG I’O Ula 

12 Cr.L.J. 476 = 12 Ind. Cas. 

(7)—S. li’)7—See No. 5, 

Act XI of 1878 (Arms), 

[Rei>. in- pt.. Act xii of 18^1. decla- 

RFO IN FOItCE—IN TIJIC SONTII I. PAUGAN- 
NAS. RKG. Ill or 1872, S 3, AS .MKNIIED ftY 
KEG. HI OF l.-5'jy. S 8; IN UppKIt HCK.M.V 
(EXCEPT THE SlI-\N ST.VniSI. ACT Ml OI‘ 
1898, s. 4.j 

Sec ACT XXXI OF 13G0. 

, /lir-f7»H not fxilM}.l d lor u^e tvdh cxplo- 
sue^—WIuihcr uccmr^un'icr drlinvion «{ oiv.ii 
larijf Act (No XI o/ —Where hd air- 

gun w.'i-. foutiil lu bs similar to the 'gem 'air 
guu which are not ndipred for u.'-r with 
explosive subatames and which have been 
classed as toys by the Government for the 
purposes of the Tanll Act. held, that ibo 
air-guu 11 ) tiiis case was ,) loy and did not cnuio 
under the dtfinilian oi arms v/jibm the meaning 

THET.^'”cr.''L‘J. ^39.*'“'““ '' SH'VI! 

(2;~ Sub Ir.speclor, not of (be Js( q>adf.. pte- 
setnul ot, OoiWHUicnl wttha nvoher. noinn 

annal unlh doqqcr — Whdhtr P/?c»f.A Sub- 
Iu^IIectof of iMico. not rn the 1st grade, who 

• i bcf-n prest uudhy Government with a sis 

chambered revolver. wa« charged under the 
Arms Act of goiog armea with ad agger without 

cl exemption under 

i Paragraph 1 of Notification No. Dirt 

0 1879 covered a dagger also and that the 

bub-Inspeotor committed no oQence the 

Evprn^'! ® NOA KaING V. KING- 

_i5)~Cnsenollricdu7id(r Arms Act or Explo¬ 
sives Act—Ee-htol not ashed for—Conviction 
under either of the Acts- Lfqalil}/.-Where a 
Mse might properly have been tried under the 
Arms Act or the Explosives Act, but the public 
prosecutor did not ask the High* Court to order 
a re-trial. the High Court cannot coov^t the 
accused under either of those two enactments 
without a fresh trial. Emperor v. Joseph 

CrX j‘'m’9 <=“*■ ^”='1 


(4)--See C. P. ACT II OF 1904. 
s. 1 (a) and sub-s. 3. 4 N.L R. 134 . 


s. 8. 


s- 5-Sale of arms 
^^-^ecution of decree whet 

i’ dcl-Acl Xn 

1882, Ctxm. Pro. Code, s. -226.—ZTeW that 

sale of arms by the Nazir of the Court in e 

eution of a deoree, is a sale by a oublic serv, 

m discharge of biH duty. and. therefore, excl 

ed by 8. Ijol. (6), from the operation of 

Arms Aot XI of 1878; it would be a pro 

thing for the Court ordering the sale to g 


/•—Irvperial /Ic/s—cootiDued, 

Act XI of 1878 (Arms}— contmued, 

notice of the sjilc and of tbo purchaser’s name 
and addrc'^ contemplated by s, 5 of the Act, 
W- L \ JliKA.Ji V, Hika 9 B. 518. 

I 

(0|—6*. 4 — dejined—Parts of 
oj »/s—Thure js no exhaustive defini- 
iioD lu the Anus Act, of ibe expre^sioo “arms” 
which, though nw-co:-sarily uicluUmg the articles 
spccilitu ill the StcLujo. may also be held to 
apply to other in^t^l'metU.s or weapeos* Where 
lUo circumstances of u ca»o show (bat a we^jpon 
or instrumLiit is c inted or possessed for the pur* 

I poso of or dtfenfc and not as a!) article 

I of domestic or agricultural Utility, (hero i$ do 
! reaaou why sucb weapon or instrument bhould 
not be held to (all within ibe category of 
“ Armf>.** The word “ arms ” in a. 4 includes 
paria of arms and, tbcroforc, chivies may be 
“arm? vvitbit) ihe meaning of ibo Arms Aot, 
Emfkkssv. Krsar Singh, 20 P.R. i900, Cr. 
-38 P L.R. 190i. 

(7) —5. 4 — dtjhiiiionof—Sword stick if 

sword‘—\ bword'Slick is a sword sboathed in 
a caoO'Stick and couios witbiu the defiuitioD 

^ of arms in s 4 of rbo Indian Arms Act. What- 
( over can be used as an insirumoDt of attack 
1 or defence, for cutting as well as for tbiusliug, 
and is not an ordinary implement for domestic 
, purpose*^-. comes wiihin the mcHoing of the sta¬ 
tute Emfkrou y. Satish Chandra Rov, 
34 C. 749 = 6 C.L J. 75t«llC.W N.971=6Cr, 
L.J.227. [/•’, 10 P R. 1910, Cp. =91 P.L.R. 

1910 = 23 PAV.R. 1910, Cr, = 6 Ind, Cas. 962 = 

I 11 Or. L.J. 421.] 

(8) —S. 4— ^*Ai dffinitt07i o/—Coefc’s 

knife, ivhcthcr nu The purpose for which 

an impleaient is primarily lutoudcd regulates 
whether It should be considered an arm or not, 
A cook’s knife is not an arm. The accused’s 
conduct 10 manufacturing a sbeatb for the 
knifo to enable him to conveoieotly carry it 
about with him, does Dot convert it into an 
arm* unless tbo character of the knife is allored, 

by grinding it so as to mako it double 
edged. K ING-EmtEROR v, AUNG Ba, 5 
L.B.R. 130. (1 L.B.Rb 271, b L.B.B. 1, F ) 

(9) --iS. 4—£mp/v cartridge cose—Ammunu 

(ton.—Empty cartridge case is amoiuoition as 
defined by s. 4 of the Arms Act. the posso-sioD 
of which is an oflence. BaLDEO SINGH v* 
Kino-Emperor, 7 ALJ. 102 = 4 Ind. Cas. 
405 = 10 Cr.L.J. 873 = 32 A. 132. (7 Bom. L.R. 
474, F.) [F., 17 O.C. 92.] 

(10) —5. i^Revolter, with its trigger out of 
order, if fire-arm —A revolver, the* trigger of 
which is out of order, is a fire arm within the 
meaDing of the Arms Act. Id such case 3 » the 
question ie not 8o much whether the particular 
weapon is serviceable as a fire-arm. but whether 
It has lost its epcoifio character and has so 
ceased to be a fire arm. Whether, in any parti¬ 
cular case, the instrument is a fire-arm or not 
is a queation of fact to be determined acoording.: 
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/. —Imperial /4c<s—continued. 

Act XI of 1878 (Arras)—cofiiiMUfd. 

to the circurostunces. QOEEN EMPRESS v. 
JAYARAMU REDDI, 21 M. 360 = 1 Weir 659, 
F.B. [F , 14« P.L.R. iyOS = 6 P R. lt’OS. Cr. 
»14 P.W.R, 1‘JOS, Cr.. 5 Cr. L.J. 435 = 3N.L. 

R. 53 : R.. 11 Cr. L. J. 421 *f> Ind- C>i-. 'J.V2- 
16 PR. 19i0 = 91 P.L.R. 1910 = 23 P.W R. 
1910. Or.. 72 P.W.R. 1910. 1 S.L.R 18=9 

Cr. L, J. 259.3 

(11) _S. 4 — Possession o/ gun barnl and 

nippie.—The term "arms” iucludcs part of 
arms. Therefore, the possession of .i iiui:-bairel 
and nipple wiibout a license, in sorviceablo 
condition, is an oQonoe under s. 10 (/). QUKES 
V. Vy.aPURI KanganI. 7 M. 70=1 Weir 658- 

[R., 12 C.P.L.R. 8. Cr.. 3 N.L.R. 53.] 

(12) —S. 4—Dashi-upvat, irhelher an atm.— 

It is the iiitonlion of the manufaututer. and 
not of the possessor of a weapon as to the use 
to which it is to be out. which deterraines 
whether a weapou is an arm or not. A rins/t#'- 
upyat of ihu usual tjpe is priaiarily iutendod 
for domeetio and agricultural purpo-:e9 and is 
DOt an arm •within the meaninc of the Anna 
Act. KlNO EMPEBOU V. HaMYIT. 3 L.B.R. 
207=3 Bur. L. T. 91 = 8 lod. Cae. 972. I 

(13) —S 4 {Q] — B'Hile‘axe. whether an arm. 
—The word “ includes” in 6. 4 (:■!) ia cforrly not 
intended to be exh-aust ive- A batDe-axe is an 
arm for the purposes of Act XI of 1878. HIGH 
COURT PltOCEEDINGS. 4TH SEl'T. 1879. 
No. 14'24. 1 Weir 654. 

(14) - Ss. 4. 5 and 9—.Ifann/acfure or pos.aes- 
Sion 0/ fire work—RociceCs.^Ttiij manuuciure 
or possession of fire works, inuluding rockets 
which are. mere fire works, docs n<'t come witbm 
the prohibition of a 5 of the Arms Act. The 
tockeiB referred to m a. 4 under the definitiou 
“ammunition” are war-rockets QUEEN v. 
BUPPl, 8 M. 139 = 1 Weir 655- [D.. 8 M. 20--] 


(15) —Ss. 4. 13—'“Going armed” meaningo/. 

—A person, who appears in a public place or 
issues from bis own property or abode, having 
ftbout bid peryon a weJ^pon of the sort aesc*ribcd 
in B. 4, and not covered by a license. ^rroed 
within the meaniog o( p. 13 of the said Act. 
The phrase ** ffotng armed ” ie not to be restricted 
to the meaoiiig, oarryiog or bearing arms lo the 
manner usual lor the pariiioalar weapon in view. 

Queen-Empress v. ngaShwe Ton, L.B-k. 
1893--1S00. 284. 

116)—Si. 4, 14— Qun^barrel in good order is 
a fire-arm.-^ Krt old^fashiooed muzzle-loading 
gun-barrel in good condition and with the touch- 
bole in good order is a fire-arm within the 
meaning of e. 14. There is nothing in a. 14 
inooDsiateot with b. 4. Fire-arms ” in s. 14 
inoludsB parts of fire arms. EMPEROR 
DbanbikqH, 3 N L.R. 83»8 Cr. L.J. 435. (12 
C.P.L.R, 10, DU$.) 

(17)—Ss, 4, 14 and 19 (/)—< 7ttn-6arfel.—A 
gOD-banel, bo long as it can be used as a gun- 
barrel, is an arm within the definition of the 


/.—Imperial .4cfs—continued. 

Act XI of 1878 (Arms!— 

Arms Act. s. 4, if is a prtrt of afire, 

arm. Hut it not a ‘'firearm'* within tho 
meaning of 5*. 1 J of this Act, nor is it one of 
the otb«r artirle-. inrniioned in the section. 
KMf’lllvSS V. Bakwau Teui, 12 C.P.L.R. 
Cr. 10. 

( 17 -a)-Ss. 4. IJ. 19 (r.t. ‘ 20 -‘ I'i^e-nrms.' 

u he(!a‘r in lioics parts nf yhv .nms Prs^rssicn 
of part < f fi'C aims—ManiUacturr of foe-nrms 
—Penal Codf, fs 109. Ull. ! ify^kmeyit 

on cf.nyicf’on n>-(hr \'.0 D -- Abitnuni 

i f rharges—Tinnsacti.n -Crvu. »o. 

Cod^. s 2 :' 9 —Unlc-'s tbero is ^f'melhn'C 

rcpu"Oi\ut in i-he sul-iuct or couuxt, v.h. ri-\cr 
the word “ Atm? " occurs in Ibc li,riian Arm.* 
Act it {ns got, I•> be read a* incUidiix! Pair's 
of arm-- ” 13v •» 4 of the Act tl.e word ‘ arms 
al-^o includos'- fire-Hiras ” Tbci. lore tbc word 
firc-irm-* ” as used in «• I I ii.rhnlc- parts of 
fire-arm. " The word " fir.-arms " only nioana 
•• .'ms that are fk^d bv means r.f f^un-p ''vdec 
or otb^r etnU-awc." Bcvession of p«rt- o' fire, 
arms k prohibited by s. 14 read %viih s. 4. 
ArnnAcU (’27 C. f.'U = 4 C.W.N. 750. 5 Cr. 

L J 435 = 3 N L.R. 53. F.) An cflenco unoer 
s 20 . Arms Act. i" difierent from an f deuce 
meuMoned ius. 19 tG). Tbo only adduiouAl 
clement necessary to ronstiluto an iQenco 
under s. 20 is than ibe pnssi ssion should b- in 
such manner as to inoicaie an inientiou that 
^uch act may not ho known to any 
servant. The keeping of arms und.-r s, 1) iO). 
Arms Act. musr bo a keepmu lor falo._ not 
keepme only. The term “ traiK-aftion m 
a 239of the'kim. Pro, Code is no- .yin nymoua 
with tho term “ofi -nco” A “ tr.msaction 
cannot bo said to b.» f>omplei-o as eoon as the 
offence is committed. It 's cK-nr that so long 
as the ■•niispir^cy continues the transaction 
which bcpaii with tho forming of ‘be coramou 
intention continues. (-/6 

For an oHonco under B. I'iO.Jt Penal Code. 

punishment is provided by s. ' 
if an offence has been commuted, but if an 
offence has not been commii.tF.d. punishment is 
limited to the extent ptoviord by e. Ito- 
Perhaps, strictly speaking, in the former case 
tbero should not be a o .nvicLion lor conspiracy 
but for abetment of an offence, for conspiracy 
followed by an ant done to carry out the put- 
noso of the conspiracy amounts to abotm^t. 
Hab\sh Nath ch.atterjeb v. Empbbob. 
16 Cr. L.J. 9*28 lod. Cas. 313. 


(18)—Ss. 4 and l9Swordhiil. whether "arm." 
--Tbe expression “ arms ” includes “ 
arms.” Sword hilts are, therefore. * arms 
in the meaning nf the Act. ^Uf^INv. EM¬ 
PRESS. 38 P.R.1889. Cr [R., 148 P L.R. 1908. 
Or. = 14 P.W.R. 1903 = 6 P.R. 1908 = 7 Cr. L.J. 
850.] 

(19)—Ss. 4, 19~Ret)ofucr out of repair, 
whether an arm within Act —Pcssrsston of sue 
weapon without license, whether an offence u^^ 
Aet.—h revolver, even if it is out of repair, is 
none the less an arm, within tbe definition of 
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/.—Imperial Acts —contioued. 
Act XI of 1878 lArios)— continued. 


t.—Imperial Acts —cootiuued. 
Act XI of 1878 (Arfoa)— continued. 


8, 4 of iho Arms Act. and a person >□ possession 
of rUi'h a wc-ip n, nitbout a Iicoiiso, is 
of an '-ffeiice under g, 19 of tbo Act. KING- 
Eui'BKOK V. Samiullah. 6 P R 1908. Cr. 
= 14P.WR 1908. Cr.-7 Cr. L.J. 350*148 
P.L.R. 1908. i38 P.R 1889. Cr.. 6 M.60.F.B., 
Ft.-. -21 M. 860. P.B., F.-, a A. 454. D.) 

1^0)— S$- 4. 19 —Unserviceable fire-arnts. pos- 
srijion £»/. uitlAouf ftcense. —In including pans 
of arms in the meaoiug of arrus. the Leeislaiure 
intended to provide against tbo inJDoctaiion 
and retention of arms in pirls which might ho 
put together any moment and used as fire-arms. 

A fire arm, which is dofectiva and otherwise 
onservioeaDle, is not within tbo in-anmg of the 
Act. Therefore, possession of a guu rendered 
unserviceable by the logs of the trigger is not 
an offence under s. 19(1) of Anns Act. QURKN 
V. SIDDAPP.A, 6 M. 60. F.B =1 Weir 657. 
iOucrruled, 'll M. 360. P.B.= i Weir 659; Dist. 

3 N.L.R. 63 (551, G P.R. 1909. Cr.; P . 9Cr. 
L.J. 259 (‘2601= 1 S L.R. 18. Cr., 12C-PL.R. 

8 (10), 7 Cr.L.J. 350 = 148 P.L.R. 1908. Cr = 
e P.R, 1908, Cr. = 14 P.W.R. 1908 Cr.J 

(21)—Ss. 4, 19 —Drokeii and unserviceable 
fttn .—A broksQ and unserviceable gun will not 
fall under the designation of ‘‘pans of arras ” I 
within the moHning of s. 4, Aot XI of 1878 ‘ 
In re RaSOOL SaHIB, I Weir 658 


(22i—Ss. 4,19—Xmm?«ii'ion —Lead moulded 
into bullets —Sentence for technical offences — 
Held, ihnt. although lead is czoojpt from the 
operatiou of g. 4 of the ludiao Arms Act (XI of 
1878), yet when it is moulded into bull.-ts of 
20 to 24 bore, it is ammunition wiihm the 
meaning of the said section. The definition of 
ammunuion given in the said s. 4 is not eicbaus- 
tive, and the question whether a certain article 
falls within ita purview is to bo decided aocoed- 
iDgto the oiroumstancea of each case. (20 P R 
1890. 21 M. 360, P.B, R ) Held, also. tSat. in 
a case of technical offence, a nominal sentence 
18 always quite suffiiient to mnet the endsof 
justice. Sant Singh v. Crown, 23 P W R 

1 rd® 952 = 11 


(23) —S4. 4. 19 (a)—Ammunition, dtfinitionof 
Smptv cartridge eases, possession of. - B mpi y 

cartridge cases fall within the definition of 
ammunition given in e. 4 of the Artng Act. 
Tberefore. a conviction under s. 19 (a) of the 
Aot for the poss-^ssion of such cas^s is legal. 
In re RANGASAWilT AIYar. 4 lad. Cas. 405. 

(24) —Sj. 4 and I9 (e)—" Going armed. 
meaning of — Clasp-knife notan arm.—The 
offence punishabJe under s. 19 (e) of the Aot 
ooDSists ingoing armed with a weapon falliog 
within the meaning and definition of the term 

held to be an arm within the Act. uoless it ie 
a weapon which would ordinarily be spoken of 
as an' arm. ' The purpose for which an im¬ 
plement 18 primarily intended regulates whether 


it would, in ordinary parlance, be spoken of as 
an arm. and if it is not designed for use as a 
weapon of,offence and defence, although it may 
bo used as such, then It is not, an “atm.” A 
clasp-knife does not fall within the ordinary 
natural meaning of ihe word arm. CROWN v. 
HM.ATKy.an.1L.b r 271.(L.B.R 1693-1900, 
416, 487, Commented on). [F., 11 Cr. L J. 153 
= 4 Ind. Chs. 10.'8 = 5 L B.K, 130.] 

(25J—Ss. 4 and 19 (ft—See ACT IV OF 1834, 
ss. 5 and 7. U B.R. 1807 — 1901. Vol. I. 193. 

(■26| —Ss. 4, 19. cl. (fi la\ —Empty cartridge 
cases. The expression “ all parts of ammuni¬ 
tion ” as used in a. 4 of tbo Arms Act includes 
empty cartridge cases, EmI'EROR v. Eurahim 
ALIBHOZ, 7 Bom. L.R. 474 = 2 Cr. L J. 449. 
[F.. 3-2 A. 15‘2 = 7 A. L.J. 102= 10 Cr. L J. 573 
= 4 Ind Cas. 405, 11 Cr. LJ. 421=0 Ind. 
Cas. 952=16 P.R. 19l0 = 9l P.L.R. 1910-23 
P.W.R 1910.] 

(‘27)—Ss- 4, 20—“ Arms," dpjtnilion of — 
Weapon, dangerous and likely to cause death if 
used—Pole axe.—The definition of " arms ’’ io 
the Arms Act 13 oeitbor exhaustive nor alto¬ 
gether happv. (34 C. 749=11 C.W.N. 971 
= 6 C-L.J. 227 — 6 C L.J. 751, R.) The mere 
fact that a weapon ig dangerous, and, if used, 
may probably cause death, does not make it 
“arms” within the meaning of 0. 4 of the 
Arms Act. A weapon consisting of a plain 
lathi, a blade and two moveable screws, and 
so contrived that by loosing the screws the 
blade may be detached from the shaft made 
up of the lathi, is not “ arms ” as defined in 
8. 4 of the Arms Act, although the weapon may 
be described as a pole axe, GajJa v. EM- 
peror. 15 Cr. L.J. 685 = 26 Ind. Cae. 133. 


(28) Ss. 4 and 27— Arms, definition of— 
Power of Government to exclude—Opinion of 
the Court—" Dos."—The word “ ormj,” except 
so far as the definition expressly includes other 
weapoQu, must be understood to mean weapons 
of offence, suitable for use in warfare. The 
Govecumeot of India have, under s. 27, the 
power of excluding any description of arms 
from the operation of the Act. But the Aot 
does not empower the Government to define 
what is an arm within the meaning of the Aot. 
If anything is not, in the opinion of the Court, 
an arm within the meaning of the Arms Act, it 
is imneatcrial whether Government have or 
have not exoludod it from the operation of the 
Aot. Das of the kind described in the Govern¬ 
ment of India, Home Department Notification 
No. 827, dated 16th June. 1893. as eroluded 
from the operation of the Act. are not arms 
within the meaning of the Act, and it is, there¬ 
fore, unnecessary to exclude them from the 
operation of Act. QOEEN-EMPRESS v. NGA 
Nb U. L.B.R. 1893—1900, 418, (L.B.R. 1893— 
1900, 320. ovtrruledJ) 


(29) BiS^Retping arms lor sale^Dagg^r^ 
shaped clasp-knives, whether ' arms ’ within the 
deflnxUon o/.—The appellant in this case was 
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J.^lmperial Acrs—-cootiuued. 

lot XI of 1818 (Arma) —conlhiued. 

ooDvioted of Laving kept arms for sale in con* 
trayeotion of tbe provisions of s. 5 of tho Act. 

The question for decision was whether tbo 
dagger-shaped-knives, known as clasp knives, 
foU within the definiuou of ‘ arms * m the Act. 
Held, the pacposo for which an implemont is 
primarily inteuded rogalaies whether it would, 
inordinary paclince, be apx'ken of as an arm. 
Applying this test, there could bo no doubt that 
the manufaotucer of the knives before the Court 
intended to supply weapons to persons who 
wanted effinent stabbing instruments. They 
could not be likely to serve any djmestio pur- , 
pose. Under the oircumstaoces, the knivcsfell j 
within the definition of ‘arme.’ KBIl'HIM ^ 
Dawoodji BaBI BaWA V. KINO-EMPBROK, I 
3 L.B.R 1^2 Cr. L J. 372»11 Bur. L R. 183. 
[F., J1 Cr. L.J 153-4 lad. Cas. l0iS*5 b 
B.R. 130; R., 7 Bar. L.T. 185, 5 L B.R. 129.] 

(291)—S. 5—Sa# Nos. 5, 14, supra. 

(29-a)--Ss, 5 and 19—License (or maick-loek 
—License c^nrer^inp if xntj percu^sion-gun.~ 
There is no distinction drawn in tbn Aot bet¬ 
ween the various kinds of explosive fire-arms; 
and, if roferenca is bad to sob. II, it svill be 
seen that a distinction is there drawn, not 
between the difierent kinds of gun, as for 
example, a rifle and a smooth-bore, bat b*itweca 
fire-arms and fire-arm barrels and pistols and 
pistol-barrels, Whore n person w-is charged 
with possessing a percassion gun, while bis 
license cover**d only a mitch-locki and the 
defence was that, for convenience sako, he had 
^he original gun altered from match-lock to a 
peroUdBtoD gun after he obtained license, hsld^ 
that the accused oould not be convicted under 
S. 19 of the Act. QUEEN-BmPRBSS V. BOD- 
APFA, 10 H. 131-1 Weir. 66S, 

(29*6) —Sj 6, 19 {a}-^Repairing armswilheui 
iicsTue.—In the Arms Act, the word “repair” 
appears neither in the provision pcesoribing a 
liceoBb, nor in the provision prescribing a 
penalty, the word “convert” being used in 
iubstitutioQ therefor. Tho term tnauufac 
ture ” cannet be construed to include “ repair.’* 
HlQH COURT PHOCEEDINGS, 4tb Mar. 1879, 
No. 856, 1 Weir. 633. 

(80)— Ss. 6, 19 (a)—Rep'iir^r o/ arms.—A 
repairer of arms is not within the purview of 
es. 6 and 19 (al of the Arms Aot. £n re 
Yaqantiah. t Weir. 636 

(31)—Sa, 6 and 19 (6) —Safe of gun used for 
pj*ivafe purpose, after notice, but before permis- 
eion.—The sals of a gun, used for one’s private 
purpose, after giving notice to the Magistrate, 
but before the receipt of his permission, is not 
an offenoo under e. 19 (6) of the Act. In re 
VBMKlAH, 1 Weir. 637. 

(31-a)—8. 9—See No, 14, supra, 

(81-6) —8. 18—Sre No, 16, supra, 

(83)—Si. 18 and 14—Servant carrying arms 
under orders of master,—A person licensed to 
oarrj a goo, lent one of his eeivants his gun to 

S3 


/.— /mperis/ Ac^s -continued. 

Act XI of 1878 tArms)—confinwerf, 

shoot g'lnio with it. //eld that the servant 
should not bo convici for carrying a gun with¬ 
out a lict'u?«o and iti i' ilu* goii should not bo 
confi'Cttod. Jure llUHl>KV, AWN. 1881, 7, 
[R., 22 A. lie.] 

(33)—i’.s. 13, 14, VJ iiful 21—Myster and 

servant—Delivenf ot qun in s, rvanl tor a/v^f^ting 
— Meanini of in s 22 - From 

S. 22 (Ij ol the Aoi. It ifi ch .i.r ih.u the trainfoc 
of por*sfcssion conie'lnpl . 11 d i.-; s^uiu t iioii; innro 
than iho onirus’o>j' ot <»n asm t' t servant. 
Moreover, lu ss, J4 aiixi tlio At't oo.ils« with 
pcssesjNion and control as diKtincl matter.s. A 
?iorv.iat UHing a gun hel'Uging to his rus>'oc 
would no doubt have tho weapriu under his 
control, w'i long a.s tho u-e continued, but tho 
weapon would reuiaiu in the masur’s po?»^es- 
siou. Throiigbout the Arms Act tho word 
“ po-ssession ” mojit be triken lo mean something 
diS'Tent from mere “cuitml.” KmpeuOR v, 
MUKUNOA. 4 N L R. 78*8 Cr. L J 18. [/?., 

8 Cr. L.J. 40h = 4 N L.K. 140.] 

( )4j — 13*16 aurf 19—Unli'^en^fd possession 

of a d ubU bafrell^^d oun 6v a The 

ootifioation of Govorument of Induv exempts 
all soldiers, in the service of Her M ija ty the 
Q ioon-Einpres^ nf India, from ihe operation of 
certain provisions of ss. 13 to 10 of tbc Arms 
Act. Tho term “ soldiers” laciudu^; reservists. 
lie’ll, therefore, that a reservist of the 45th 
sikhB found in possession of doublo-barrellod 
ffQtj without a license was not gui)tv under 
s 19 of tho Armn Act. EMPEROR v. BlSHEN 
SlNOn. 1 P R. 1902. Cr.-3 P L R. 1902. 

(35)—Ss. 13 and 19 —Li ense (7 carry arms 
covering one retainer— Failure to produce it on 
being required to do s^,—The klssv does not 
require, nor tbc licooso ornvide, that a license 
to carry arms shall always be on the person of 
tbc bearer of arms. If* on being rrqaired to 
Show his license, tbo bearer of arma is prepared 
to produce it, on being given a reasonable 
opportunity to get it, and euob license exists, 
be should not be prosecuted. The production 
of the license at tbo trial is a sufficient answer 
to the charge of infringing tho Anns Act. [F 
3 O.VV.N. 394.]* A license to carry Hrme in¬ 
cluding a retainer autb >fises any retainer to 
carry the arms apecifiod in tho license with the 
perenisaion of bis master. Tbe license should 
not be BO construed as to restrict the retainer to 
carry the arms only in tbe presence of the 
ma^^ter. QUBEN-EMPItESS V. KISHUNWA, 20 
C. 444. 

(36) —Ss. 13, 19—Failure to take license -— 
B. 19 makes it punisbablo to go armed, in ooo- 
traveotion of tbe provisions ol s. 13 which 
prohibits any person from going armed except 
under lioeoee. These words cannot be held to 
mean that the liceoGoe is bound to take bis 
lioeose with bim whenever be goes armed. In re 
EORAOA, 1 Weir 661. 

(37) —Ss. 13, 19, cf, («)—afsaninp of ihe ttrm 

'•going arf«d,“—Term ‘‘going armed” m 
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/•— irnpQria! -^couiiaued. 

Act XI of 1878 (Anus) —couUuujd. 

R* 13 of ibc Act uic.iucs ‘*CJirryiDg arms."’ lu re 
VENKArAl;\V ^DU, 1 Weii* 663. 

{ 88 )—" 6 ’s. 13 and 19 (e) -'Ooi^tg annf.d in 
iravtntion o! s. 13 —Gun cn»ri d op a scriant /or 
42 mailer who Irgaily cntiUed lo po‘>%ei>s a»’d 
g iormci.-^CarritXng arms uus noi necessarily 
cgutil (joing arnuu. —it uiusi couM^oily u^ppcn 
lu.ii a^iufisujorj ou ObOif \W<iy io uiU tf m tbo 
tJoKi hj.na ovuc i.hr*r co tbeic servants to 
avojd UQuoctaraty fatigue to lbeQJ^^e^ves, and 
by doirjg so it, ooos not <»ppeac ihtt tuc .^^rv.mis 
should be cull^l(le^6U going ^iraiLd when 
they b.tvo ijo coutrol over ibe u?*© ol too gun 
so lac as iLtcudeu, and nco simply bc^rera of 
the gua as a load. If tUo gun Were lukoQ to 
pieces heiuco bemg banded to tbc sorvaut, 
It would be dHbcuU to uold that bo could be 
aruieu wjtli ; ;iud the moral re>tnctiou of 
the tervaut s ouiy to uieike no u.o of the gun 
seems lu t0vct to maKe tb“ liiAiiaiiy 

wbcii the gun is ic.t ceuiplecc. QUEEN- 
V. No V MYAT AUNU. U.B.R i897 — 

at'^'iT^,'"o 1-^=0 li.b.ii. 

BO. U IJ.K iJUj. I, Aim, i; Hthei upon, 11 Cr 

V . K41=UiJ.R. IjOM'JOJ, 

Vol. 11, (Jfiuuj p. l.J 

(-^j) Ss. l.J. ly {c}—(Juiiuj arnteU pt contra- 
vcnuuii of s. !•> —lu mis c.ij,' me accused was 
louud lu aijo'.Bur Ulan’s uou.c weariug ddug.tr. 
He did not aliejju toat ilie di,;g.!r was ij.>t uis 
or Dijai Be B.iu uui brougut it to the Bougie. On 
tue couirary, bs spucidud td, purpose {or wbicO 
the dag^cc W.IS u,eJ. Uelu. tuat uodor Cbo 

above cifcuiii6Ui,eesibu.4ccusedb.td c-nninitied 

the ofleuce ol “ goicy aruied with a daccer iu 
couicaveouoo ot s. 13.- QUEKN-EmPRESS v. 
Yol I 4 “^ ^^VAUNO, U.B.R. 1807-1901. 

supra*~^' 

15—Oryer ap/>ointm« an 
officer as commis>.ioned officer with TtUospecUve 
fist'd—— roe pet.nooer. wbo wa« pro¬ 
moted Irom tho rank ol Haveldar to tbe rnob 
ol Jaiuidarou 30cb August, witb tetrospoor.ive 
effect from the 1 st Jujic, wU held to be a 
commissioned lliCsr Irom tbe Ist June, and 
shorel'To was held to Uil witbiu oao of the 
olasses^xempied by the Goverum at of India 
irom tho opoatioiiof tbo probibuioci. cootai'^od 

possea- 

fCfvauc without a lieoDse 
on the 22ad Juue was held not to be an offence. 
Narain biN'GH V. Empress. 27 P R. 1885. Cr. 

14 , 15 jg (/)-./>035g55j^„ - 

9u,.rd or daggtr.~TQ<i possession of a sword or 
daper without a license m a place to wbich 
s. lo has pot been rendered applicable, is not 
punishable vioder s. 19 (fi. In re PaKIR 
Ahmed, i eir 666 . 

(43J—Ss. 14...15 and 19,cf. Person liabU 

to punishment mder cl. If) of s. 19.—Where 
the potitioaer, hjaving beeo io posseasion of a 


j /.—ImperiBl Acts —cootiaued. 

' Act XI of 1878 (Arme) — condnned, 

■ gun for somi time, made it over a year and a 
I half ago to an'^^tber peiKon in whose posses- 
\ sioD the gun was without a license : Beld, 
ih^ petitioner could not bo coovicted of ao 
o0ence under s. 19, cL (/I, Arms Act. The only 
! p»?rsoii who cm be punished under cl. (/) is 
j the p.^rsoo wbo hjisif] his po^sehsion or uodcc 
I his CyOtml any arm in contraveniinn of the 
5 provision^ of j-s 14 and 15. AKHILNnTH 
I D\tv King-Empeugr, 13 C W N 440 = 10 
1 Ind. Caa 688 = 12 Cr. L J. 197. 

j (44) — Ss, 14 and 19— Dalves— Spears—Forks, 

] ^DaIwo^, spi*ar<, aud loiks do i.otcome with¬ 
in iha term “military hiorcs ” iu s, 14, and 
the in.*rc of such weapons isuota 

I punisbable oQeiiire in Burma under <. 19 of 
' Anus Ad. But gome armed wich j^words or 
spears without i Iicomso i.s punishable under 
I s J3 QUEhJN-HMnKBSS v, NOA PO TKIN, 

^ U B.R. 1892-18^6, VoL 1. 1. 

(13)—S$. 14 and 19 {(i — Fire-arm. —Tbe 
nn^ervicvablo remaius of a guti could not be 
fairly described as a ‘fire-arm ’ witbm tho 
uj^'.aMing of s 1 t of the abovo Act and do not 
require to he pr lU'cted hv a hcooso under that 
sec-.ioo, Empress V. CiimtooGond, 12 C. 

; P.L R, Cr. 8 (6 M. GO, 7 M. 70, R.) 

(jiA—14, 19 ani *<IS—B'/wj ia ^o^st’ssion 
ol arms wUhohC license—Sanction o/ Collector to 
pr)secH(e% “In orJ«r to pr*^s*?cutu a person (or 
1 being in po^'-ession ol guue without license, 

1 the C/llecrur s sanction Int tbo pron.-cutiou 
; should be •>ht4mcd u id-'r s. 28, QUKRN v. 

I Bo.MMata OHKTry. 5 M. 26»1 Weir 662. 

j 147) ^i^Poss'ssi'^n of bavonets.—Tbe 
I posses-^iou of biyouets without h license is not 
] an oucnce punishable under iho Arms Act 
except, it] districts pro--l«imod uoder a. 15 of 
th*t. Aor. QUEEN-EMFRESS v. NG.A SHWB 
Hlwa. L B.R 1872 — 1892, 426. 

(43)-S. 16--Sce Nos 41, 42, 43. supra. 

Possession of gun 
tcuhoiU obtaintog r>>,i-ioed fic'»>iSB —Co'i_/Iscafion 
ot Qun illegal—Fine ani det-n'iou of gun, 
p‘op-r puniskm^-nt.—Ao order confiscHting a 
guti because of mure doUy Iq reuuwing tbe 
hoeiiao to pos9e;=s it is illeij.il. The imposition 
ol It fine and datetuioa ol tbo guu iu the Police 
Suiioa till the produniorj of the licena« would 
boaproDProrder. 7,t re KaTTUVA ROWTHEN, 
15 Cr. L.J, 21 = 22 Ind, Cas. 165. 

(jOJ —8 . 16 - See No. 34, supra. 

(51J Ss. l7 and 19—License lo Jiill wild 
beasts-Killing wild beast for sport without 
sporting license. — Petsoua who are granted 
license to oirry arms, under Form XI. Rule 16 
of tho Arms Act, to kill bisous which are 
notoriously m the habit of iojatiog ocopa, will 
be justified io going armed for the purposes of 
sport and no separate license under Form VIII, 
Rule 13. s 17, is necessary. QuEEN v. BOM*- 
MAYA Chetty, S M.26=1 Weir 662. 
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i, — Imperial Acts —contioucd. 

Act XI of 1878 (Arras)—co»WinJU’d. 

(52) — S. 10 — T>.m})orary p'''f‘Se<sion of orni-i — 
The temporary possession ot a pun by asoev-mt 
who CHrcics it from hi>» muster’s hou't; to tbo 
blacksmith's for toptirs. and by the hlick-mith 
for tho purpose of lepair. wiiboul a lio'^nso. is 
not punishable under s. 19 of the Ac^. QUl'l'N- 
EMl’RKSS V. TOTA R\M, t6A. 276 = A.WN. 
1894,82. (A.VV.N. 1391. 203. A.W.N. ISO’.. 
221. fi.) [F . U C. 11= 17 C.VV.N. 070 = 11 Cr. 
L.J. 377=20 Ind Gas. 137 : fi., 4 N.L.U. 7S. 
8 Ot.L J. 406 = 4 N.L.R. 140.) 


, /.—Imperial ,4cfs—continued. 

Act XI of 1878 (Arms) —coufiiJMcd. 

% 

\ (e,7) —s 19- K.r^ ?ls^nH0/ timebeio^e re>uiral 

\ of licec[fci'iof ,—An ortlcr oxlon^imc tbi' tune 
fOL* i»i ‘t hci*i<s»' li.i< ibo cllcct oi 

a liooiisi' proviousl / priniMl pratMOilU in lorce, 
In re KaunaTM SlSuM. 3 C.W N 394. 

19 ——Tn 1-;• ‘Iv'pvovi^inns 
of s. 19 of the Af ui- A-^ a M r ii*, on fintl- 
' in<; 1 br a *i*u:5c9 :.;uilly, )'^ iiMuiil i.ni-; ^ome 

Ihuiinb, '’! euLir-o. ii h oprri to 

a nornn a I -o.H'-nt; % /ri >i G SN( • A, 1 
Woir 054. 


(53)_S. 19 —Goinij nrm^d'—Mtaniufj.-- 
The term going armed lu s 19 o{ r.h€ Anus 
Act of 1878 means noly carrying arms with in- | 
tentiou to n^o ^och anus should occ^^sion ’irisc, 
and does not include taking arms foe iho nur- ^ 
po^e of rep’^ir. QUEK>s*IfiMl*RBSS v. ALKX- 
ANDEU WiLtilAM, AWN. 1891, 2C8. [ExpL, 

15 A. 27; ii, IGA 276* A. WN. 1891,82,24 , 
A. 454.] 

(64) — S. 19—“Goin<7 armed" w/idf a»rj?tnfs fo, 
—The mere temporary pos'^cssion, without a 
licenfio, ol arms for purpe^ses other than tbeie 
use as such, is not an ortenco wnbin the mean- 
iogols. 19 of ibe Armn Act. The above priuci- • 
pie is not cot. fined to tbccjsc of a servant ; 
carrying his master's gun. but apolies al'^o to a ^ 
friend poefotroing the same olTi-o to r\ Inend. 
The e-sence of the oGenejo is the going armed, 
i.e., carr) itig a weapoti with tbo intentton of i 
using it as a weapon, when tbo nccc^^'^ity or 
opportunity arises, RMPEROR v. HaRPAL i 
Rai, 24 A, 454=*A,W.N. 1902, 123. (A.W.N. ! 
1691, 208. A.W.N. 1892, 221, A.W.N. 1^^04. 8'2, 
B.) 37 B. 181* I Horn. Cr, Das. 203* U : 

Bom.L R, 9G4* 13 Cr.L J. 8CU» 17 Inti. Cas 
796, 12 Cr li J. 122»9 Ind Cay. 7 20*1 S.L.R. 
214 ; R., 5 L.B.R. 83. 4 N.L.R. 146*8 C*r.L.J. 
406, 7 Cr L.J-350=148 P.L R. 1908 = 6 P R* 
1909, Cr.*l4 P.W.R, 190H, Cr.. 5 L B.R. 83 
* 10 CriL.J. 3GL * 3 Ind. Cas, 712.] 

(56)—S, 19—Spe^r ezempfrd—The carrying 
of a spoar is not au oGeoce under s. )9 (e) of tho 
Arms Act, because, uuder cl. (j) of s, 2 of the 
Rules under s. 27 of the Act, spear? are 
exempted from the operation of sh. 13 to 16 of 
tbo Act. QUEEN Empress V. Ganpat, Rat. 
Un, Gf.G. &07 = Cp. Rg. 23 of 1690. QUBEN- 
Empress V. Nur Mahomed, Rat.Uo.Cr.C. 
e07 = Cr.Rg. 25 ot 1880. 

(66)—S. 19—Saflpcfre in the Khandfsh Dis- 
frief.—As KbaDdesb is neitbor a district on the 
external land frontier of British India nor asca« 
board District of British Burma, cl. IV of the 
Notification of the Goveromeot ot India, No« 
678 of 6th Marcbf 1879, has no application to 
it and as the GoveroiDeDt of India baa not, by 
any other DotiSoation, extended e. 19 of the Act 
to saltpetre in the Kbandesh Diatriot, a parson 
oaoDot be convicted under s. 19 of the Arms 
Act, for keeping saltpetre without a license* 
QUBBN-EMPEESfi V. 8AKHABAM. Bat.Uo.Cr, 
0. 227-0», Bg. lot 18BS* 


l^j —Oihnce fi vixble siount iriLj. — 
Au c)Q’*u.*e under s. i the Ann- i- ot 
tri'inie jauuim-iruV. Hl(JH t?OUKT I liori:.!.!)- 
INOS, i:KhO. t. 1870, Nt>. 17.57, 1 Weir 654. 

(fjO)—S. \0--Bo $essi<»n of {PaH) i.v:Jcr withcul 
—The term ‘*auuuuiiiti‘'n *' 
k.y tbo Act ;iy mtjvuing. anning other tbiney. svnv 
explosive injiicru.t. R**ad m com bn.anon with 
I he i«,*ruis * arms :‘iid milu ^ry stores." it is m>t 
uiifi*tflouahlo i<i inter Kini the inteiHiou '>f Iho 
Act was to de-il wicn uii oxpl'-iv.. material c»p- 
Md of being u^cd for purtvse- cd warlaru. 
Tb»Tcf 5 re, 4 por^ou, in pos?c -lon of a qu.Auluy 
of gunpowder wi:bout lieen^c is li to he cr.u- 
vic'icd under s. 19, ahh >uch ho may mi<-nd to 
ein|-lov tbo pow:tcr in the manuisciure ol (ifc* 
wurk^ cr oihcr bannlesy purpo^u.s lua'inucb as 
Guup iwdff IS a mall ti^l c^pabh* o( hMng used 
for purposes of vvarf.i^o. QUtEN-E.'IPIlESS v, 
KHASIM SahIIi, 8 M-202*1 Weir o64. fS M. 
15U, D.) 

(Gl)_ S' ’9 —Pnssmicu o/room in whi'^h arms 

are fouyid—^Poi^scssion not shown lo be exciti^ 
it IS r.nt sh'wn that ibj accused 
had exclusive possession <»l the room in v>bjch 
’ arm^ arc loumJ, or that arma wore placed there 
I by bun, oi oelongcJ t' him, or Ibat. bo knew 
ibcy werp there, tbo accused caunut be coiiviclcd 
of the oQencc under s. I9 nf the Anns Act. 
SUNDBU SINGH v, EMPUESS, 73 P L-R. 1901. 
(25 P.R. Ib83. F.) 

(02)_S. 19 - At 9 ns~ Po^'ession,wi(hout license 

_Po$ 5 e^no>t wuU te exclusive. - A. d^igget was 

found in a rouni in a hous'^. The room and 
the house were jomUy occupied by a father 
and his adult son. There was no evideuce to 
show that either of thorn was aware of Ua 
existence. Held, that neither of tbcm could 
bo convicted of an oSenco under« 19 of the 
Act. KINO'EMPBROR V. SlIBR ZAMAN. IS® 
P.L.R. 1903 = 82 P.R. 1903, Cr. =3 Cr.L.J* 71. 

( 63 )_g. ) 9 —Scryanf carr^iinej arms belonging 

to his master. —Bxempiioo from ihe opera¬ 
tion of the Act applies to the possession of a 
gUD, so long as it is the property of the licenseo, 
and tbo mere fact that it happened at tbo time 
to be carried by a servant, does nob make tho 
servant liable for not having himself a license 
under the Act, In the matter of KALINATH 
SINGH, 8 C.W.N. 894. [Bel on.. I Bom. Cr. 
O. 208=14 Bom. L.R. 964 = 13 Or* L* J. 

17 Ind* CaB.796; R.. 13 C.W.N. 124 = 10 Cr,L. 
3. 555 = 4 Ind. Cas. 338 } 
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—Imperial Ac^s—coutinucd# 

Act XI of 1878 {Arras)—con^mued, 

(64) — S. 10 (n\ —Persons licensed under the 
JSxplosiDe dci^ Mnnufdclure of fire-u'crlc^ with 
qu7iooiodtr at an unlicensed plnce. —Where the 
acoiisfd, who had a JicoDse under the Exolosive 
Act io ojiioufacturd and sell fiunp'fwder and 
fire-wnrks od certain premises, manufacCufod 
Sro works at a different place, held^ that the 
aocusf'd could oot be convicted under the Ann*; 
Act. In re Rawasw^mi Pill^y 1 Weir 656 
Weir 756. 

(G5)—S. iy{n|— of five works icithout 
license. —The mere poi«e.‘?>ion or sale of fire¬ 
works, without H licoii'^n, is no offence under ibo 
Arms Act. But the of gunpowder 

without a license, even though for the ionocenc 
purpose of makine fire works, i< un offence 
InreBOYi^AVMAA Venk VTAH ;.ru. 1 Weir. 
SS5. 

(66) —S. 19 {n) — S(ilebyaQe>il of license holiier. 
—There is notbiUK in Act XI of 1878 or the 
rules, vvliich renders a sale of sulphur and 
ammunition by tlio agent of a license bolder 
niogal. Queen KMPUESSv. SlTHVUtMVYYA 
12 U. 473^1 Weir S55. 

(67) S, 19 {a)—Olnsp knives with (he cuter 
edge nnrro7cing-For what use prunarilpmund- 
ed Can they be coiled nrms in ordmory 
parlance ?-Though the exhibit knives wre 
stout formidable ones, the outer edge narrowing 
as the end ol the blade is reached, thev cannot 
bo called arms as they could not. from their 
appearance, be said to hive beoQ primarily 
manufaotarod with the iutention of using 
them—for offence or defence, They are u<io{ul 
for domestic Use or for cutting scioks. KING* 
Emperor v. mb Thin. 7 Bur. l.T. I68 = ia 
Cr, L.J, 583»23 Ind. Cas. 337. 

(68) —5. 19 (c)— Person carrying arms — 
Fresumpiion*^A mao who is found going about 
with a pisto), gun, sword or other weapon 
witbm the definition of "armsin a. 4 of the 
Act must, in the absence of proof to the 
contrary, be presumed to he carrying it with the . 
JDteotioQ of using it, should an opportunity for 
using it arise, and, unless he is lioeosed to 
carry the weapon and is notozceeding the terms 
of bis license, he may be properly convicted 
under s. 19 (c) of the Act. Quben-EmPRESS 

V. BHURE.ISA. 27»AWN. 1892, 22i. (a. 

W. N. 1891, 208, R.) [Rel , 11 Or. L J. 65«4 
Ind. Cas. 823 = U.B.R. 1909 2nd Qc Opium 1 ; 

8 Of. L.J. 406*4 N.L.R. 14G, lO Cr. L.J. 
361*3 Ind. Cas. 712*6 L,B R, 83; U.B R 
1897-1901, Vol. I, J.] 

(69»—iS. 19 (c) — Landing in British India— 
Possession of revolver—Completion of offence _ 

Intention. —As soon as a person lands in British 
India with a revolver, which he was not lawful* 
ly entitled to possess iu this country, he 
commits teohotcally an oflenoe under s. 19 (c) 
of the Arms Act. It is not necaesary that there 
should be any particular ioteotfoo in the mind 
of an offender to oomptete the offence punish* 
able under this section. In re Mahomed 
ISMAII i ROWTflBR, 38 H, 896. 


/•—Imperial 4cfs—continued. 

Act XI of 1878 (Arras)— conliniicd^ 

(70) —S. 19 (^)—p^^nce under (he cUiuset 
I whether (viable by the second-class Magtstra(e»— 

No M-igistrate of the second cias'i has the power 
to try an offence under s. 19 (e) of the Arms 
Act. In re SHEIK MOWLA SAHIB, 1 Weir. 

i 660 

I 

(71) —S. 19 ie) ~ Exemption if extends to 
servants avid retainers of persons exempted,— 
Tbo privilog * coo lerrod by the ezemptioQ 

I referred to io Notificatiou No. 518, dated 6th 
I March, 1879, a? ainertdcd by Notification No. 

458, dated l8vb Mirch, 1898. is cf a personal 
1 nature and protects only persons carrying fire- 
I arms for their own personal use, and does not 
I eztoud to the servants and retainers of the 
persons exempieJ. EMPRESS v. SONIA TelI, 
14C.P,LR 112. (22 A. 118, Diss.) [R , 8 Or. 
L.J. 406 = 4 N L.R. 146.] 

C^^) —S 19 {e)—** Going armed'*—Dagger— 

: “DaAmvauny,'’mfcninp o/.—The meaning of 
. Dahmyaung, in the Burmese traosUtion of the 
I Arms Act must bo limited to the meaning of 
dagger. Quebn-EmPRESS v. NGA TuM B\C, 
L.B R. 1893-1900. 320. 

(73) —S. 19 (e), and Run< 7 ooR Police Act, 
$• 30, two convictions under^ for same act of 
o^snder, illrgahly of —The case against the 
accused wat^ founded on facts, which coodtitut- 
cl an ofiooco under the Arms Act, as well as 
under h. 30 of the Rangoon Police Act, Held, 
th»t the accused should not have been charged 
and coDviotod twice as for two offences under 
each of the said Acts. The above s, 30 is a 
special provision for punishing a pereon, who 
may be found, under certain circumetaaces, 
raising the suspicion of bis intending to commit 
certain oSenoes and, so, when an offence has 
been actually committed by such a person, his 
prosecution for such offence aod, at the Fame 
tinse. for an offence under the Police Act. would 
be illegal, Al^«o, according to s. 26 of the General 
Clauses Act (X of 1897). when an act constitutes 
an offence under two or more enactments, the 
offender will not be liable to be punished twice 
for the same act. Puetber, a person, who has 
rendered himself liable under more than one 
clause of a. 30 of the Police Act, is to be held 
guilty of only one offonoe under the entire 
section and not of an offence under each of the 
clauses. {Per Bartnoll. J,). Ktng^EmpbbOB 
V. Po Ka, 3. L.B.R. 218, F.B. 

(74) S» 19 (s)— Test whether a weapon is an 
arm—Clasp-kn\fenot an arm,—The purpose for 
which a weapon is carried cannot be a sufficient 
test o! whether it is au arm ” or not. A clasp- 
knife is not a dagger and is not designed or 
suitable, for warfare. Therefore, it does not 
Mme within the definition of ‘‘arms. ” QUEEN 

Empress v. nga Po Thin, l.b.r. 1893—i*00, 

487. (L.B.R. 1893—1900, 417, F.) 

5.19-c —License to go armed for special 
Where a lioeuse to go armed ia granted 
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Act XI of 1878 (Arms)—conCim^ed. 

for protection only, tbo licensee cannot use it 
for sport or display* In re VENKATAliAVADU. 

1 Weir 66S. 

(76) _S. 19(e)—See Grim. Pro. Code, 1S9S, 
es* 35, 123, 5 Bom. L.R. 26. 

( 77 ) _,<;. 19 ^ els. (e) ay d {()—Possession of spear 
without Itc^'wse-—Under rule 11-A of the notifi- 
cation of tbo Goverocnent of India, dated Otb 
Llarcb, 18*19, spears of all kinds are, so far as 
regards the Presidency of Madras, excluded 
from tbe operation of any prohibition and 
direction contained in tho Arms Act. In re 
Bapi Naicken, 1 Weir 660. 

( 7 g)_ij, 19 {^\ ( 0 —Possession of gun without 
animwnifion. — The possession of a gun without 
ammunition, in the absence of a license, is not 
punishable undtr 8. 19 <e) : nor can the accused 
be convicted under s. 19 (/). in tbe absence of 
the previous sanction of tbe District Magistrate. 
In re TbnkuraMAN BassvaN* I Weir 662. 

(79) — S. 19, (e) I/) — Gu»/s awniuiiifion 

,—The carrying of a gun without emcuunition, 
by an unlicensed person, is an offenno under 
0 . 19 (/», but not under s. 10 (el. HIGH COURT 
PROCEEDINGS, 31st Aog. 1881, No* 1761, 1 
Wclr 661. [F , 1 Weir 602*] 

(gO)— S. 19 'fit prosecution under — Sanction. 
—A prosecutioQ under e 19, cl. (/) requires* 
tbe sanction of tbe District Magistrate. 

Queen-Empress v. nga Shwe hlwa, 
L.B.R. 1872—1892, 426. 

(81) —S. 19 (/)— Prosecution —Sanction.—Tbe 
sanction of tbe District Magistrate is necessary 
before a prosecution under s. 19 (/), can be 
Instituted. Queen-Empress v, NOA PO 
TBIN, U.B.R. 1892 1896. Yol 1. I* 

(82) —19 (//— Prosecution — Sanction.^ A. 

prosecution under cl, if) of s. 19 of the Act 
requires tbe previous sanction of the District 
Magistrate. EMPRESS v. KlSAN KOHADEE, 
9 C P,L.R* Cr. 26. (3 0. 622, 2 A. 405. 10 C. 

1030, R.) [B., 14 Or. L.J. 386 = 9 N.L.R. 8l« 
20 Ind. Cae. 209.] 

(88)—S. 19 Prosecution — Sanclicni. —Tho 

BanotioD of the District Magistrate is only 
required for proceeding under cl* (/) of 8. 19. 
In re Sheie Mowla BAHIB, 1 Weir 660. 

(641—8. 19 if) — Volunteers — Exemption 
from the operations of Arms Act, effect of. —The 
exemption of volunteers from tbe operation of 
tbe Arms Act, by Government of India Notifi- 
oation No. 458» dated 18th Marob, 1896, is not 
oonfined merely to purposes of volunteering. A 
volunteer i8» by virtue of suoh exemption, 
entitled to keep fowling pieces and to use them 
for tbe purpose of proteoting bis cultivation. 
QUBBN*EuprB6 B V. SAMUEL LURE, 22 A* 883 
-A.W.H. IWO, 92. 

(86)—8*19 (fl— Reservist in possession of gun, 
^Beld^ that the possession of a double barrelled 
gun by the accused, who was a reservist» did 


/,—imperial .4cfs —coutioued. 

Act XI of 1878 (Arms) —continued. 

not constitute any cffetico against tbe provisi¬ 
ons i f tbo Indiiin AriU'^ Act. EMPRESS OK 
INDIA V. BiSHHN SiNGH, 5 P.L R 1902 
P R. 1902. Cr. 

—S 19 it) — Tonp ^roiit jx'ssession bt/ 
servant if amounis to ** or control 

— Where a por'-rjn who apparcntlv b id a licfnse 
to go armed had come to shoot, lo a villngo 
I wherein bis cousin’s srrvuil feeling 

1 lUirsty, went lo get a drink, lonvwn the gun 
with ibo servant la person n^t Indciiig-i licorue 
under the Arms Ad), luld. that such a I* nipor 
ary custodv of tbe gun hy ibr servant uni not 
amount to the ** pt>sseH>ioij ' or “ c'^ntrel ” 
contemplated bv cl. (0 of 19 h'MI’EROR v, 
KhudDA GONl), 4 N L R 146 (15 A. 27. 1C 

A. 276, 24 A- 454, 35 0. 219. 4 N.L U. 7R, R.) 

(<^ 1 )^ 8 . W if)-Servant using rna: U r's gun, 
—Where the accused, a servant, was fourid 
using a gun which was IgtiI to him by bia 
master wbo bad a license (or the gtin for bis 
own purpo****. Held, that the act <'f the accused 
was an infrioeemtiU of tho provisions of a. 19, 
cl. of the Arms Act. MADHO Lad v. KMPE- 
ROB, 13 C W.N. 124 = 4 Ind Cas. 333. (3 C.W. 
N. h94, 36 C. 219 = 12 C W.N. 272, 22 A. 118, 
R. <t D.) (R., VI Cr. L.J. 122 = 9 led. Cas. 720 
*«4 S.L.R 214.] 

(gg)—S. 19 {fi-'Sery.anVs temporary posses^ 
sicn of master*s gun- —Where the liconee'hclder 
left a gun with his servant, temporarily, held, 
that tbe servant could not he convicted under 
8 . 19‘/)* /nreOURUVAN BoYI, 1 Weir 664. 

f 09 )_S-19 if)-^Anns without licenses collected 

for worship in a temple — Arms Act iXl o/IS7t)), 
s. 19, cl, If}, convicliou under — Legality .— 
There nothing in tbe Arms Act to exempt the 
custodians of s lomplo, which bad a collection 
of fire arms u«ed as objects of worship, from 
complying with tbo requirements of tho Act 
either by taking nut a license or obtaining 
exemption under s. 27. so that a conviction 
under 8 . 19. cl. {ft, for negkefc to take out 
licPOHo in respect of such armR, is not illegal. 
Empress v. tegha Singh, 8 C. 473, 

(90) .-S, 19 <fi—Possession of unserviceable 
fire arms —A fire-arm, which is defective and 
otherwise unserviceable, is not within the 
meaning of tbe Arms Act, and, consequently, 
not one for which a license need be taken out, 
altbougb it might be capable of being rendered 
serviceable by being repaired. In re KULLAPPA 
GramaNI. 1 Weir 6 S 8 . 

(91) — S. 19 If) — Possession of sword without 
license. —lo a District which has not been 
disarmed, tbe possession of a sword without a 
license is not an offence under tbe Aot, unless 
tbe person in possession goes armed with it* 
in re EUNJAH A 6 ABI, 1 Weir 666 . 

( 92 ) —s. 19 (/)—Gun—Possession of—Inabi¬ 
lity of servant. —Tbe accused kept a gun as tho 
servant oiO, who was licensed to bear it. After 
O's death, the accused continued in tbe employ 
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Act XI of 1878 lArmsi— continueil, 

of C'< undivifled brother V, who •succeeded C 
in I lic minascincrit of theprcperty. The accused 
c livicud under ?. 10(f) of the Indian Arms 
Art ft r liavajp been in possession of an unli- 
crU 'Ul tiun. On apprah it ssha contended thit 
tb* l)ability, if any, was that of V, wbo ha<l 
nr^iccajd to renew ihe licrnsn lldd, tb il the 
.iccuseri >vas right!v convicted, for he wis Ike 
only person wbo bad the and the 

ocntrol of tbo wr^pou. Emti'ROR V. .1 .! (j 
BADU, 14 Bom. L R SCI«13 Cr L..1. 525^15 
Ind. Cas. 797»1 Bom. Cr. Cas. 146. 

(93)—S. 19 —Possession of o Qnor^ 

Jcenttish >•!//« tu ihe K'dni Dislric trirh^ml n 
licnise^Chn'efnmt'uf of Indio, limn'’ Oanrf- 
mOil, No^ifii oiw>\ ^^0.3031, dot i Wdh I^orcot* 
her, 1900.—Tiic acensi <1 v/.ts fnund in r i n 
of a QaackonoU'h rjtlc of 22 \nrt>, with au 
eighteen iiuh stv..l harrel. firiOA aMiiUl oir - 
ndco ehar^eod witn .Qun()ow.lcr am) a mini.Unre 
bullet, wiibouta lifon-^c, wis cot>vicled of an 
cflence under a. )U (f) of ibo Aims Art, and was 
sentenced in pay a fine ol Rs. 10. lie admitted 
his owuersbip and p.^ssLs>ion (f a rifie. but 
pleaded that a licence whs oot required for this 
weapon, as another m 'U bad applied twice to 
the Deputy Coinmisstoncr of Kobat for a license 
for a similar jo \\4 QQ 1901, but was 

informed chat it not nece-s.ary bo take out 

a license for such a weapon. lUM^ that, as 
the C^>uacketibu8b rifl^ fired a cartridge charged 
with an explosive subscanco aud a raini viuro 
bullet, which might prove deadly, and ae it was 
neither a spring air gun nor a mere toy, it 
came within tbo general expression of ‘^arms 
of the kiod known as rifles,’* the possession 
of which, without a license, in tbo Kobat 
District, was illegal; and that the ooovictioQ 
must tberefrre stand; but, as tbo oneucc was 
of a technical rather than of an iDtootional 
kind, a nominal penalty would suffice. Fino 
reduced to four anoae cquivaleut to tbo ^Ump 
duty chargeable upon a license for tho weapon. 
IlARN.^M 81NOH V. CUOWN. 1 P.W.R, l913 
N.W.F.P. (Cc.)=lS9 P.L.R, 1913. 

(94)—S.19 (Gl—S^ruanf, fcni:>or<ir;/possessio>i 
bp, on behalf of 7nnsier .—Tbo petitioner was 
cactying a gun on behalf of bis master, with 
the license to the Magistrate for the purpose of 
a renewal of the licence. It was admitted that 
the object of tho petitioner was merely to carry 
the gun to the Magistrito, The petitioner was 
convicted under s. 19 (Gl of the Act for posses* 
sing a gun in contravention of tbo provisions of 
the Act:— Beld^ th%t the conviction of the peti¬ 
tioner cannot be upheld, charu Chandra 
Ghosc V. King*Emperor, 17 C.W N. 979 
= 14 Cr.L.J, 377^20 lod. Cas 137 = 41 C 
11, (16 A. 276, 35 0, 219 = 12 C.W,N. 27*2, 

(96)— S. 19, cf, (i)^0(feftee underihe clause^ 
whether triable by ihe second class Ma<jislrate— 
Crim. Pro. Code, X of 1872. s. 8.—flsW, that 
the oflence of failing to deposit arms under 
ol« (i) oi 6, 19 was not triable by a second-olasa 


I I.—Imperial 4cfs—continued. 

I Act XI of 1878 (Arms)— coiituxued. 

' Mnei<tri<e under a. 8, Grim. Pro. Code, 1872. 
HUH COURT PHOrREDlNGS, 30th Aug. 1879, 
No. 13S J, 1 Weir 660. 

* (9G) —S. 10—Ncs. 1*7 to 26, 28 to 31. 33 
to 39, 12 to 1^* and ol, suvra. 

• ^97)“S5. 19, 13— An}ts — License —PosvcssioJi 
of onn^$^^)'vnn( ftd hiny a gun left by his 
7>m.vfi ?*.—wb.j was hct?nsed to keep a gun, 
and bis servant lofi Broach and went to a r.oigh- 
bjurimt vill.igo. They roturucc forgetting the 

' gun kuhiud (hcin. M sent bis servant to fetch 
I the gun, and the latter, while so returning 
will) it, was tiTTQsiBd by the Police at Broach 
for going armed in contravention of tho provi* 
fiinns of s 13, Arms Act. The sorvaot was 
; convict<>d and b^ent^^nced under s, 19 ie) of the 
Act. Htld, acquiiling the servant, that the 
mere tompor:iry po^^cs^ion, without a license of 
arms, for purposed other than their use such, 
was not an offence within tbo meaning of s. 19 
of the Act. Empeuou V. KOYA HANSJl, 14 
Bom. L R. 964 »1 Bom. Cr, Cas. 208 = 13 Cr. 

; L.J 860 = 17 Ind. Cas, 796 = 37 B. 181, (24 
A. 454, F,} 

(981 —Ss. 19 (/) and 14—Possession of a gun, 

^ mea^ivtgof—lnUrpfetation of s.l9 (/)—The pro- 
VNions of 8. 19 (/) of tho Arms Act do not make 
tbo more possession of a gun puuishable ; they 
make possession contrary to the proviRicDs of 
5 . 14 of that Act punisbablo. Tho snatching up 
of a gun, which was in tho hand of another, 
and firing it at a mid dog, do not constitute 
the possession contemplated by s. 14 of the 
Arms Act. PuaHHAT CHANDRA OHOWDHBY 
V. Emperor, 35 C. 219 = 12 C W.N. 272 = 7 Cr. 
L.J. 242 = 7 Cr. L.J. 112 = 3 M.L.T, 190 [F., 

41 0. 11 = 17 C.W N. 979 = 14 Cr. L.J. 377 = 
20 Ind, Cas. 137; R., 4 N.L.R, 146 = 8 Cr. L.J. 
406.3 

(99)—Ss. 19 and 20^Definition—CmceaU 
inenC of arms on search bevig made by (he 
police —il/tre rfcnioi of possessio^t not coiiceal^ 
7ncnt ^Possession of unlicensed arms ^Held, 
that the mere denial, on the part of a persooi 
whoso boui^e is being searched by tho Police for 
unlicensed arms, that he has any such arms in 
bis possession does not constitute a conoeal- 
meut or attempt to conceal arms on search 
being made by the police within the meaning 
of the Second paragraph of s, 20 of Act XI of 
1878. J7efd» also, that where unlicensed arms 
are fouud concealed upon premises which, 
though legally the joint property of a joint 
Hindu family, are in fact, at the time of the 
finding, in the exclusive possession and control 
of one member of the family, that member of 
the family, can properly bo held to be in pos¬ 
session of suoh arms. EMPEROR v. RAM 
Sarup, A.W.N, 1906, 11 = 3 Cp. L.J. 88=3 A. - 
L,J. 833 = 28 A. 302, (16 A. 129, D.) 

(100)— Ss. 19, 20 —Ammunition — Empty 
cartridge cases—Machinery for manufacture.^ 

I Empty cartridge cases with exploded caps are 
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Dot ** aD^iDuaiiioDS*' as delined in the Arms Act. 

An instrument for ro capping c.iriridgc ctse> of 
the Martini-Hurry rillos is not unohiuery for 
manufaatuting Hinmumci'U wdhin the un au* 
iug of tbo Act. JAM VN’ Khan v. KMritKSS. 

20 P.R. 1890, Cr, [iV.F.. 10 Or. L.J. 5';3= I 
lud. Chh. 405 ; i?., 23 P.W.R. lOlO^ l(> IMi. 
1910 = 91 P L R- 1910= a Or. L.J. 427 = 6 lad. 
Cas. 952*3 

(100 —i>s. 10 20— Chbavi dt fined —Its 

possession by he<ping if /dd^ren —Qurifton of 
exclusive posi>es5ioH raised for the first tim^ m 
appcnl —Evorytbing is which has a 

largo HXehko bhule, curved or oihorwise, wiib 
an arrangomont of rings or ring'* for bindnig it 
to tbo h indlo, and a bandie of a considerable 
length. Being iu possession of a chh^ivi aud 
keeping it bidden is “dimply puni>babl'J uudcc 
s. 19, cl. (a) of Act XI ot 1878 8. vO is ap¬ 

plicable only to those ca«o^ where tho imp 'ttor 
export of an arm is atretnpeed. (9 P.R. i9r2 = 

44 P.W,R. 1912, Cr. F.) Tbe question of exclu¬ 
sive po:'SCPsioQ of an arm c innot bo rais*Ml for 
the first time in appesl GaHNA v. ChOWN, 1 
P.W R 1914, Cr.=33 P L.R 1914 = 15 Cr. 

L J. 506 = 24 Ind. Cas. 594. 

(102) —Ss. 19, cf. (/) and 20—Unserviceable 
^rcarmi pcss«<sion of —Whether in any ps^rti- 
ouiar iDHtaoco au instrument is a fire-arm or 
not, is a question to be det*Tiziined ao ‘ordii*g to 
tho facts of each ca<e,aud the circumstaiico that 
it is in an unserviceable condition is not sutfi 
oient to take it out of the category of firo-arms 
Where certain iiro-arum had been found from 
the possession of the accused, who ba i conceal¬ 
ed them under a heap ol strawi in order tb»it 
visitors in bis hous^ should not see thorn : heli^ 
that the concealment was not svilb tbo inten¬ 
tion apecified in s. 20, aud tbe accuised could, 
therefore, be convicted only under s. 19, cl. if) 
of tbe Arms Act. CROWN v. W.sZU wnlod 
Banqar, 9 Cr L.J. 259. F B. = I S.L.R 18. Cr. 

128 P L R. 1913 = 44 P.W.R, 1912 = 
9 P,R, 1912= 18 Ind. Cas. 266 = 14 Cr.L.J. 41,] 

<103)—Ss. 19(/), 20, 25 and 29—Havinp in 
poseession or control arms and avimunifions 
without license—Search for arms^^IjegaUty of 
the search^Crim, Pro. Code (1898), ss. 56 and 
165,—Where, on a search mado by a M igiatrate 
with a number ot Police Officers into tho house 
of tbe accused person, who, after his licenso 
for possession of arms and ammunitions had 
been oonoealed, was suspected of being in pos* 
lesBiOQ of them, and who was, pcelimioary to 
tbo search, arrested some arms and ammunitioD 
were found on the premises, and the accused* 
was committed to the Sessions and convicted 
of ofiences under es. 19 and 20 of tbe Arms Act, 
Jwldf that tbe conviction under s. 20 of tbe Act 
was oot legal, but that the accused should be 
taken to have bad, in his possession or under bis 
control, arms and ammiioitions, as defined bv 
tbe Arms Act, within tbe meaning of eub-s, (fi 
of B« 19, and, therefore, tbe conviotioo under 
that section should be confirmad, JETsfd, also, 
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Act XI of 1873 (Arms)— continued, 

ih\’ ibc-iCirfb, niidfi* I bo oinnioista nee? of the 
cask', wi'i not ’pf-rly m ilo. it \v:is not 
cov'^rnl U\ f bo pr \vi*'j • i f *'5 of tbe Arms 
Ai?t i.r 1''5 i»' t tj»' I '^1 tnMl 1 1 Pr* ceoor*^. 

AHMKU 11<I>.>K1N V. < .'IT.l .N* T. M I‘K KSH. 27 C. 
G92-*4C\V.N- 730 1/•’. 14 i >• L.J. 41 = 18 

Irui Ct- P.U. PHi, • r. * 28 P L R. 

1913^4-1 P.W 11. !9)2. Cr.] 

(104)—Si. 19. :.iJ oH'l i:)-S.in f (o pro- 
secUlt\ ivhcth f nt't'i for an of n i ntuh'r 

s. 20. —19 and :U sd the Ai i. *u*. in-r- 

w'V-n tljAt it MiiU •nil. u> 'Oo lu) v :i • fi 'iu'o 

cm he commi* t»'fl ibu Jir't i*. iph of 

s. -0. iiulO'^ »n c fi-*uco undrr on/ i i tho onu- 
mor-itt*cl sub-s ctlons in *-. 19 hIso boon 

cmiaiiurd: Thtnef^rc, hiJore prn.MC'uUnf’ a 
p<T-> 0 !i uij’ior P. 20 uf ibc Act, rrov.nu- 'iiiction 
should h#? obt«»i »iL‘sl. AHMKI> VfoSSl'MN V. 
<,>UKi:n EMPUKSS, 27 c, 692»4 C W.N. 750. 

{\0'.\ — Ss. 19 (/I, -0, ':\)—Pers n ovi. 'tedfor 
bexutf iii f,o$sc$sioH i f rei'oh'cr—Co*ucnlnu'nt of 
nrtyis a/fer arrest^i^'o of nee undt?' s. 20 — 
Ofe cr nud(r s. U) ifi — Ntccssitu of District 
Altigistrale's snnc'ion iefore institution of pro- 
ccfdinffs under s. 19 if)—Absence of such .sii>ic- 
lion—Proceedings null find void,—'Vho lif^t p.irt 
of s. ‘JO. Arms Act, does not apply to cases of 
coiioeiluicnts or of a^.iemois tii concoahneot 
made by a inan who Las arms on hi« person or 
in a bag vvharb he i< carrying nr which is other* 
wise in his immediate- persnunl possession, only 
on being arrested. It meant to de«l with 
cases of concealment before arrest. Wboco a 
man. finding hrmielf arr^'^ted for being in pos¬ 
session c f a revolver, attempts to throw it away, 
the act of -^uch person would cniy ^' jtno under 
s. 19, cl. i/J. Wljcre an olT*ncc under s. 19 (/) 
has boon committed, no proceeding** shall be 
instituted without the previous sanction of the 
District Magistrate {vide s. 29). If no such 
saoc^i^n has been obtained, all pccctedings for 
an oflonce ond 'c s. 19 i/) muyt be null and 
void, and tho abeonce of such sanction could 
not be treated as a mere irregularitv iu trial. 
GOF.ILA KRISHNA lYER V. EMPEROR, 9 M.L. 
T 475*12 Cr. L.J. 234 = 10 lod. Cas. 261 = 
(1911) 1 M-W N 271. 

(106) —Ss. 19 (/). 23—Sc'irc^t warrant, form 
of ,—Magistrates byfure they is ue scorch war¬ 
rants. under the Arms Act, sbouM record the 
grounds of thoir belief, that tbero aro in tbe 
bouse, which it is proposed to search, weapons 
kept for au unlawful purpose. QueEN-EM- 
PRESS V. SANOAM LAL, 15 A. 129 = A.W.N. 
1893. 48. 

(107) —Ss. 19 (/). 25, 29— District Magistrate's 
sanction neces^a^y for trial under Act—Convic¬ 
tion without sanction not mere error of prcce* 
(lurn—No failure of justice neces^aru to set aside 
conviction—Fresh sanction may be ordered— 
Illegal procedure in search, effect o/.—Tbe trial 
of an offender under s. 19 U)% Arm^ Act, with¬ 
out the District Magistrate's eanotion uodet 
8* 29f is not merely an error cf procedure. The 
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Act XI of 1878 (Arms)— continued. 

Court has no power to allow prrceedini’s to be 
iustifuted without such sanctjoo. No failure 
of jii.-tico is nece-jsatj to set aside a coovictioo 
uudcr fhe ^cctlon made in proceediogs without 
such sanction. The District M-igistrato, in such 
a ci:-e. may, however, order a fresh sanction of 
the oflcDco if he wishes to do so. Where the 
oQcnce bis beeu undoubtedly coaimitted by the 
accused, who was in porecssion of arms, the 
fact that the legal procedure (s. 25) was not 
followed iu making the search would not, by 
itself, be sufRcent ground to acquit tho accused. 
Queen-Empress v. fa Twe Wa. U B R 
1892-1896, Yol. I. 2. [A\, 8Cr.LJ.65-l 

L.B.R. 2-17.] 

(lOS) —Ss. 19 f/j, 25, 30—Scope and applica¬ 
tion Of the section.—Thf Act appears to refer to 
cases in which the Magistrate considers that 
arms, wbothec under a license or not. are 
possessed " for an illegal purpose.'* or under 
cifcutnstanc«s sui-h aa to onoanger the public 
peace. EMPRESS v. TEGHA BlNOH, 8 C. 473. 


fl09)— Ss. 19, 27— Exemption from iht proi'i 
sions of the Act in the case of Cirtain cfnsses o, 
persons - Government of India Notifications 
518 0/1879. and 458 0/ 19U8—Jms carried bi 
serunnfs of ezemuted persons — Their liabilUy.— 
By Government of India Notifications, Nos.SlJ 
aud 458 of 1898, framed under tb< 
provisions of b. 27 of the Arms Act, ccriaic 
classes of persons are exempted from the opera¬ 
tion of the prohibitions and directions contained 
in ss- 13. 14, 15 and 16 of the Arms Act, " sub¬ 
ject to the proviso ihat the arms and ammuni¬ 
tions carried or possessed by such persons shall 
be for their own persounl use, eto.. cto,” Z/efd, 
that the servant of a master so exempted was 
not liable to be convicted under s. 19 of the Act 
for being found carrying agun and ammunition 
and using thorn for the purpose of shooting 
game for bis master, as the use of the arms by 
the servant for that purpose should be consi¬ 
dered to be within the meaning nf the words 
‘personal uso ” QUKEN-EMPRESS v. GaNGA 
Din. 22 A, 118-A.W N. )899. 213. [D«s.. 

12Cr, L.J. 122 — 9 lod. Cas- 720 — 4 BLR 
214. 4S.L.R 2ll;R..l3 0.W.N.134 = 10Ct! 
L.J. 555 = 4 Iiid. Cas. 333.] 

(UO)—S 19 (e), rules under s. 27, r. 3, sch I 
-^Servant going about with master's gun-^ 
Shooting duck for master— Whether for master's 

own personal use'—Offence under s. 19 (e)_ 

Inierpreiatton of statules. — Held, that the ac- 
oused was going armed without a license within 
the meaning of s. 19 ie) and was not covered by 
hiB master's exemption under cb. I (r 3) of 
the rules framed under a. 27. The words for 
his own personal use in sob. I (r. 3) are clear 
and unambiguous and cannot be interpreted to 
mean the use of tbe gun by a servant or 

exempted. 

{22 A. 118, ^ss. ; 24 A. 464. fl.). Where 
the meaning of the words of the etatute is clear 
and uoambiguouB. a Court is not at liberty to 
speculate as to the intention and to decline to 


f-—Ifnperlol 24 c^s—continued. 

Act XI of 1878 (Arms)—continued, 

give eOoct to tbo strict sense because o( some 
apparent or supposed h/icdship, CROWN T, 

H^TIMTAI Wd. Mehrkhan. 4 S.L.R. 214 = 9 
Ind. Cas. 720= 12 Cr. L.J. 122. 

(Ill)—Ss, 19 ami 29-inegal po-W9sion of 
arms-^llUgality-^Ooing armea^Prof^ecution— 
Previous sanction of District Magislrata—' 
Instituaon of proceedings ^Pramv\g of charge 
—Crim, Pro. Code^ ss. 190, 196, 635 and 637 
(6). —An accused person whs prosecuted hy tbe 
police under a. 19 {e) ol tbo Arms Act foi going 
armed with a revolver, On takmg tbe evidence^ 
tbe Magistrate doubted whether a person could 
bo paid to go armed with au unloaded revolver 
wrapped up in a cloth. He, therefore, charged 
the accused in tbe alternative with going armed 
under cl. (e) or with possessing tbe revolver 
under cJ, (/j of s. 19. After tho framing of the 
charge the Magislrnte submiti^d the record to 
the District Magistrate, owing to on objeotion 
being t^ken, for bis previous saootion under 
6, 29 of the Arms Act. The District Magistrate 
wrote upon the diary. •*! sanction tho iustitu- 
tioo ol proceedings under s. 19 (/) of the Arras 
Act against Kaka.*^ The trial proceeded, and 
the accused was convicted under cl, (/). Held, 
that, the police having submitted a report in 
which it was stated that the accused was found 
carrying the revolver, and tbar being described 
as an oSonce under cl. {e} of s. 19. proceedings 
under cL (/) wers Inetitutcd only when tbe 
Magistrate framed tbo charge under that clause. 
Although the framing of the charge when tbe 
Magistrate did frame it, was without juriedio* 
tion. yet, if the Magistrato bad followed tbe 
proper course of amending tho charge and then 
obtained sanction as ho did, there would be 
nothing to provoot him from again framing a 
charge under cl. (ft, and proceeding with tbe 
trial. The Magislrate cannot -^be said to be 
without jurisdiction to try the case merely 
because bo framed the charge before receiving 
eanctioD, and did not frame a fresh charge after 
recoiving it. At tho time when bo took the 
evi ence for tbe pro8ecution» no sanction was 
required, because proceedings in respect of aa 
onence under oL (f} had not then been institute 
ed, and, under B. 256, Crim. Pro, Code, tbe 
accused bad tbe right to recall all tbe witnesses 
or the prosecution after the charge was framed. 
He was, therefore, in no way prejudiced hy the 
Magistrate s procedure. The Magistrate, there¬ 
fore, bad jurisdictioo, notwithstanding the 
word previous* in s. 29, because, in tbeoiroum- 
etaoces set forth, the proceedings in respect of 
the offence under cl. If) cannot be said to have 
been inslituted when the Magistrate received 
^e police report. Coosidering the terms of the 
District Magistrate’s order, it was held that 
proceedings in respect of the offence under 
cl. (/) were instituted again after tbe sanction 
was received, and the absence of a charge 
framed after sanction, in that case, is cured by 
8. 635 of the Oode of Oeiminal Prooedarer 
S. 29, Arms Act, must be read with 8« 190, 
Orim. Pro, Code, under the provisione of 1 
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IctXl of 1873 (Arms)—con/i'iu6^- 

and 8. 5 (3) of tho samo Code. of tbo 

word “ prejudice ” pointed out. 8. 537 {b) docs 
Dol oiire the want of sanction in any case, 
except when tho sanction is required under 
8. 195, Grim. Pro. C^de. KakA v. KiNCV- 

Emperor, 4 L.B.R. 247 = 8 Cr. L J. 65. 

(112) —Ss. 19 (/I nnd 29 —Sfinc/ion, nters^ity 
for—Lcfjalily of conviction where no sanction 
obtained till after conmitment^Crim. Pro. 
Code, $$. 532 arid 537.—A conviction under 
s. 19 f/), Act XI of 187fi, is iUcgal, where no 
previous sanction of the District Magistrate 
uoder s. 29 was obtained. Where sanction is 
obtained after commitmont. neither s. 532 nor 
8. 537, Grim. Pro. Code, oan cure the omipsioo. 
In re ADDUL Kadir Sahib. 5 M.L.T. J62. 

(113) —Ss. 19 if). 20—Sa9iction o/ District 
Magistrate for prosecution under s. 19 (/), 
ilrms Act. XXXI of 1860, s. 32 (2).—Where 
there has been no proclamation or order under 
B. 32, cl. (2) of tbo Arms Act of 1860. for a 
general disarmamont or search for arms, the 
sanction of the District Magistrate is nece^^sary, 
under s. 29, Act XI of 1878, for the institution 
of proceedings against any person for an 
offence punishable under s. 19 (/K In re 
Perumal Chetti, 1 Weir 663. 

(114) —Ss. 19 (/), 29^Previous sanction of 
District Magistrate or other authority when 
necessary for prosecution for offence under s. 19 
(/).—S. 29 of the present Arms Act iXl of 
1878) provides that, whore an oQence punishable 
under s. 19 (/) has been committed, in any 
place to which e. 32. ol. 2, of Act XXXI of 
1660 applies, within 3 months from the date 
on which Act XI of 1678 oomos into force, the 
previous sanction of tho Magistrate of the Djs* 
trict, or in a Presidency town, tbo Commis¬ 
sioner of the Police, is a condition precedent to 
a prosecution for such oilence. By Punjab 
Government, Homo Department Notiiloatioo 
No. 826 of tho 26tb February 1875, it was 
DotiBed that tho provisions of s. 32 of the Arms 
Act (XXXI ol 1860), as modified by Act VI of 
1866, were in force in the greater part of the 
Punjab, including the Karnal District* Bo, 
where a person resident in the Karnal District 
was found in possession of a double barrelled 
gun without a license, and this offence was 
wmmitted many years after the Arms Act of 

. 1878 oame into force, held, there waa no 
naoessity for sanction for prosecution for an 
offence under s, 19 (/) of the Act. SUNDER 

SINGH v. Crown, 24 P.R. lOia, Cr =14 Cr. 
I-.J. 688 = 21 lod. Gas. 1008=274 P.L.R. 1914. 

(116) —8 . 20—Offence, by whom triable^ —An 
offence under s. 20 ie not triable by a first-class 
Magistrate. Shunshanisa v. KiNG^Eu- 
PBROB, 2 L.B.R. 244. 

(116)~S* 20Sltment3 to constitute offence — 
Attempts to export or import arms — Ordinary 
0 / arms—Not covered by section ,— 
8. 20, Arms Act, directly applies only to oases 

23 


/.--/rnper/af 4c/s—continued. 

Act XI of 1878 {krmn)—continued. 

where ibo import or export of arms is attempt- 
cd. It does no! supply lo ordinary ca^^t'sof con¬ 
cealment of arm^. lliR 'nir^f v. CROWN, 9 P. 
R. 1912. Cr. = 44 P V/ R. 1912, Cr. = 18 Iiid. 
Cas. 265^14Cr. L J 41 128 P L.R. 19J3. lO 

Cr. L J. 259, F.R. and z7 C 0.)i. 7-^ ) [F , 33 P 
L.R. 1014 = 1 P.W.U. 1014, Cr, = 15 Cr. L.J. 
£0G»21 Ind. Cas. 591] 

(1171—S. 20—SiC Nos. 17<i. 27. 99. 100, 101, 
102, 103. 104, 105, 

(US) — S‘ 22— Silling militnry stores to un- 
author iced pcrsoyi by ynanager of licensed tejidor 
0 / —If the manager of .a licc:nKcd vendor 

of arms and ammunition sells military stores to 
a person, without previously ascertaining that 
he is legally authorised to possess the same, the 
licensee becomes liable to punishment under 
8. 22 ; and it is no defence to plead that tho deli* 
very by the man in charge i.s not a delivery by 
the owner of the shop. The ruU whatever a 
servant docs in the course of his omploymont 
With which be is entrusted and as a part of it, 

18 bis master's act'* is applicable to certain 
criminal proceedings also. QUEEN-E*MPRESS 
V. TYAB ALLl. 24 B. 423 = 2 Bom. L.R. 52. 
(Z?.. 4 N.L.R. 78 = 8 Cr, L.J. 18.] 

(119) —S 22^mjlc—Delivery into the custody 
of servant not authorized to possess—Whether 
amounts to delivery into possession^Conviction 
under s. 22 — Mamtainnbility.—A and his 
servant N, while out on a shooting excursion, 
came across a deer recently killed by a tiger. A 
fixed bis rifle over the killed deer so as to form a 
trap for tbo tiger and went homo leaving tbo 
trap in charge of N. A was charged under 
B, 22 of tho Arms Act, with baviug delivered 
the rifle into the possession of an unauthorized 
person. Held, that tbc delivery into possession 
contemplated by s. 22 of tho Arms Act is such 

a delivery as gives the person into whose , 
possession the arm is delivered control over the 
arm and authority to use it as an arm and that 
therefore A cannot be oonviotod for an offence 
under B. 22. ADAMS v. KlNQ-EMPERon, S L. 
B.R. 83. (U.B. R. 1897—1901, 1, 15 A. 27, 24 
A. 464, R.) 

(120) —S. 22— See No, 33, supra. 

(121) —S. 24— Order for confiscation. —B. 24 
shows that the order for confiscation is in 
addition to any sentence which may bo passed* 
Therefore without the eentoDce, an order for 
confi9cation cannot be passed. In re QANGAMA, 

1 Weir 6S4, 

(122) — S. 25— Arms found in house occupied 
b7j a Hindu joint family — Evider^e of posses^ 
$ion*—Although it is not laid down as an 
invariable rule that wbere weapons are found 
ID a bouse occupied by tho Hindu family living 
jointly, possession is necessarily that of the 
managing member only, yet in all such cases, 
where it is sought to establish that possession 
and control are with some member of the 
family other than the managing member, there 
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Act XI of 1678 (Arraa)— continued. 

mast be good and cUrir evideoce of the fact 
before the Court CiO arrive at such a cooclasioo. 
The Act is one highly penal and must be strictly 
construed. <;!UEBN.EMPRESS v. SANGaM 
LaLL. 15 A. 129»A.W N. 1893, 48. lliel. on, 
IGC.W.N. 155 = 13 Cr. L.J. 65=13 Ind. Cas. 
771 ; Apvl.. 9 C.L J, 663 = 13 CAV N 861 = 10 
Cc. L J. U5 = 3 Ind. Cas, 631, 2 0 0.99; R., 
29 A. 598= A.W.N. 1907, 187 = 6 Or L.J 23; 
D., 23 A. 30i = 3 A.L J. 833 = A.W.N. 1906, 11 
= 3Cr. L.J. 83. 3 Cf. L J-71 = 52 P.R. 1005. ; 
Cr, = 158 P.L.R. 1905.] 

(123)— S. 25— House-search —Code of Crtm- 
inal procedure (Act V of 1698J. s$. 94, 105 and 
165—t/Uiiicwf Ojjfcers Proteclion Act tXVIIl of 
1850). s. 1.—Too defendant, wbo did not. bo» 
lore causing the search ot the plaintiff's bouse 
to be made, brst record the grounds of bis 
belief as provided for by s- 25 of tbc Arms Aot, 
could not justify the r^earob under the provU 
sions of the said Act. As there was no proceed- 
iog ponding before him, the defendaot was not 
a ‘ Oourt ’ within the meaning of s. 91 of the 
Code of Crimioal Procedure, and, therefore, the 
defendant could not direot a search to be made 
in bis prosoDCo under the provisions of s. 105 of 
the Code. The scaroh having been for the 
purposes of disoovering arms generally, s. 1G5 
of the Code did not apply. Conducting a scaroh 
for arms is not an act done in the discharge of 
a judicial duty. Act XVIII of 1S50 (Judicial 
Onicers Protection Act) does not apply to such 
a case. Even whore a defendant's bona fides, 

ID conducting a search, Ia establisbod, it does 
not release him from the obligation the law 
casts upon him, as being in supreme control of 
the search party, of seeing that the search was 
conducted in a proper and reasonable manner. 
In such a case, the damages should bo substan¬ 
tial, and not merely nominal. Brajendra 
K isHORE Roy Ohowdiiury y. Clarke, 8 C. 
L.J, 75 = 12 C.W.N. 973, 

(121)—S, 25—S^nrc/i for arms, when legal^ 
Search for arms would be illegal if it was not 
ordered by a M^igistrate in pursuance of s. 25, 
Arms Act, QUEEN-Empress v. Nqa Po 
TBIN. U.B R. 1892—1896. Yol. I, 1. 

(125) —S. 25 — See Cbim. PRO. CODE, 
1898 , 68 96, 105. 165, 13 O.W.N. 458 = 9 C.L. 
J. 298 = 36 C. 433 = 5 M.L.T. 3G7, 

(126) —S. 25—PenalCODE, ss. 224. 225, 
332. 353. Ill P.L.R. 1903. 

(127) -S. 25-See Nos. 103. 106,107. lOS, 
supra, 

(128) —S. 27—Army Regulalions, effect of, 
on powers ot Qoveryxor^Qeneral in Council ,— 
The Army Regulation. India, cannot restrict 
the powers exercised by the Governor-General 
in Council under a. 27 of the Arms Act. EM« 
PEROB V. BISHEN SiNGH. i P,R, 1902. Cr. = 

S P.L.R. 1902. 

(129) —B. 27—See Nos, 28. 109, 110, supra, 

^ 130 )—29—No. 4tf, supra. 


t. — Imperial >4 cis —continued. 

Act XI of 1878 {Acme]—concluded, 

(13U—S. 29—Nos. 103, 101, 105. 107, 
111, 117. 113, 114, supra, 

(132) —S. 30— Search muhr the Act —Proce¬ 
dure.—The Act appears to contemplate the pre¬ 
sence of 8omo specially empowered officer besides 
the officer conducting the search. EMPRESS 
V. Tegha Singh, 8 C. 473. 

(133) —S. 30—See No, lOS, supra. 

Act XVn of 1876 (Northern India Ferries). 

(SS. 8, 12 ib). 13. 15, 26 AM , ACT III OP 
1886; S 30 REI\, ACT XII OF 189i;; S. 16 REP* 
IN PART, ACT II OP 1901 ; RrP. IN PART IN 
NAV. FRONTIER PROVINCES, REG. Vll OP 
3901, S. 3, AM. (IN THE CENTRAL PROVINCES 
AND THE SAMHALPUR DISTRICT), ACT I OF 
1883, SS. 13, 41 ; AM., (IN UNITED PROVIN¬ 
CES), U. P. ACT II OF 1906, S, 22 ; AM. (IN 
PUNJAIi), Act XX OF 1883, SS 78, 79; AM. 
<IN THE CENTRAL PROVINCES, THE 
Sammalpur District and the Punjab), 
ACT XU OF 1891; S. 17 AM. (IN THE CENTRAL 
Provinces), act iv or 1907.] 

(D—S 2— Public Ferry^Dengal Reg. VI of 
1819, cl. 2 — of District Migistrate to grant 
e.remjHions from payment ol toils. —An order by 
a District Magistrate deolaring certain persons 
exempt from the payment of tolls for the use 
of a certain public lorry, is a valid order under 
s. 52 of Aot XVII ol 1878 and ol. 2 of Bengal 
Reg. VI of 18l9. BUDH RAU v. SECRETARY 

OP State for India in Council, A.W.K. 

1891, 135. 

(2) —Ss 4. Change vi course of river-^No 
limit fixed by Ooverfunent—Conviction—Ille* 
gal.—Vfhexe there has been a change io the 
course of a river and there has been do epeoifi- 
catioD of limits under s« 4 of the Ferries Aot 
subsequent to the ohange, a conviction under 
8. 26 ot tbo Act for working a Ferry within the 
previously prohibited limits cannot be sustain* 
ed. Bansi DhaB V, EMPEROR, 8 lod. Cas. 
221 = 11 Cr. L.J. S9S. 

(3) — S$. 13 and 26— Oovernmint Notification 
No. 536, dated the Uth February, 1883— 
Ferry—Limits of public ferry.—k notification 
of Government published under the Northern 
India Ferries Act, 1878, laid down the limits 
of various public ferriee in one column and in 
another column the distances within which a 
private ferry was not allowed to ply for bite, 
lo the case of some ferries^ very wide limits 
were assigned, and the prohibited distance was 
defined as the limits given in the column lay* 
ing down tbo limits of the ferry. In other 
cases, where the limits of the ferry were not eo 
wide, the prohibited distance was described 
with reference to a. 13 of the Act as two miles. 
Beld, that iu the former case the very wide 
limits given were deemed euffioieot by the 
Local Government to guard the interests of the 
lessee of the ferry, and oonsequently the probi* 
bited area was reduced to the space contained 
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Act XVII of 1878 iNorthero India Ferries) 
'^co^icluded. 

within these limit!?. EmI'EROK v. BAUAN, A. 
W.M. 1905, 2&2»3 Cr. L.J. SO. 

(4)—S. 32 — Lessee taking less than lawful 
IS not an oHence under Act XVII of 
1878. on the putt of lessee, to ask or take 
less than the authorized toll either coco or 
habitually. But it is an olleooe to a^k or take 
more than the lawful toll, SOBHA RAM v. 
EMPRESS. 65 P.R. 1687. Cr. 

{&)—Lessee of ferry — exact¬ 
ing unauthorised tolls from passengers —Couuic- 
iion of 7naster illegal— rea.—Where the 
servants of certain lessees of a ferry are guilty 
of exacting unauthorised tolls from passengers, 
the lessees not being present and taking no 
part io the extortion, held, that the conviction 
of the masters was illegal, ioa^uiuob as the 
servants doing the act complained of bad done 
something which was outside the scope of their 
employment. BBBARlt^ALv. KING-EMPEK- 
OR, 8 A.L.J. 1324. 

(6)—S. 2G^Sce Nos. 2 and 3, supra. 

Act 1 of 1879 (Stamp). 

[Rep., act II OF 1899.] 

See ACT XXXVI OF 1860. 

See ACT X OF 1862. 

Sec ACT II OP 1899. 

(U—S. 3 (4) (6)— Bonds—Acknowledgnient of 
debt atUsied by toiinesseS' —No document can be 
a bond, unless it is one which itself creates an 
obligation to pay money. But acknowledge 
meats of advances, or of the purchase and 
xeceipt of goods, the obligation to pay for which 
is not created by the instrument, but arises 
from the promises to re pay advances and to 
pay for goods, which the law always implies 
when the money is borrowed or goods are 
porebasedf are not bonds. Documents which 
are, in form, aknowledgmeota only are not 
ooQverted into bonds by the mere fact that 
they contain memoranda as to the rate of 
interest at which the loan is made, and are 
attested by witnesses. HIRA Lal SIUCar v. 

Queen-Empress. 22 C. 757. [P.. 14 Bur.L. 

E. 287-4 L.B.R 330; R., 95 P.R 1903=101 

P.L-R. 1903; D.. lOO.P.L.R 1.] 

^ (2)—5. 8, cl, 10—Pro^?Mssor^ note on Hundi 
%mpressed sfamp.^Wben a person was fined 
for aooepting promissory notes payable on 
demand and written on Sundi impressed 
stamps instead of on paper to wbtoh adhesive 
stamps had been affixed, it was held that the 
promissory notes were ** duly stamped ** under 
the above section. Quebn-Emfress v. Hab- 
DEO Dass, B.C. 201. Oadh. 

8i sub s. 19—Mortgage—Definition 
for purposes of stamp duly—Transfer of Pro- 
ptfly Act, s. 54,—For the purpose of ascertain- 
ing what stamp duty is payable on an 
instrument, alleged to be a mortgage, the 


/.— fmperia/ Acts—coutinuoA. 

Act I of 1879 (Stamp) 

definition of mortgagor'; given in the Stamp 
Act and not th vt m tli*' Tr.in^fer of Property 
Act IS to ho referred to. KKN-E.MruKSS v. 

DlChENDKA KRISHNA Mli rKK, 27C 587-4 
C.W.N. 524. (K , 1 L B.H. 2 

(4) —S. 3 (17)— K\scnlifils of a —The 

chief osscotial of a receipt h an acknowledg¬ 
ment A mere .>t.4teiliont of (ho i.iri of the 
receipt of money is not enough. Wb’^rc, aC the 
request of a person who made a pavniciiL of 
money to .auolbcr, a third person drew up a iiiero 
memorandum stating that money wis received 
by that other, held tbal tbo mojnoranduui was 
not a receipt. JAMNA D \S v. II MUN.MUIN, 
23 B. 54. See, aUo, In xe V. SuiiltAMANlEN. 
1 Weir. 901. 

(5) — Ss, 3, 61 — Moi igage deed — A mere 
memorandum of a mortgage by a mortgagee in 
bis accounts and signed by witness»*9. but not 
so under the authority of the morsgagnr, is not 
a morlgage-deed " as defined ms. 3 of the 
Act; nor is such an instrument ohargeable wuh 
stamp duty under anv otb^^r section of the Act. 
Empress v. Maya Mah, 31 P. R. 18B3.Cr. 

(6) —S. 3 (lOl, Gl—Absence of certificate as 
required by r. 5 (b) of the Rules made by the 
Governor^Oeneral in Council—** Duly stamped 
iyxstrununi. —The i^b^ence of the certificate, 
required by r. 5 (6) of the Rules, dated Srd 
March. 1882. issued by the Governor-General 
in Council, under the Stamp Act, does not 
make a document not duly stamped within 
the intention of tbc Act, and the person execut¬ 
ing tbo document bas not committed any 
oOeace punisbablo under s. 61 of the Act. The 
DOD'Compliance by the treasury ofUcer or the 
stamp vendor with tbo direotioo to give suob a 
certificate is not an act for which tbe person 
purchasing tbo stamp from him can be puniebod 
by tbc invalidation of tbe stamps innocently 
brought bv him. Quben-Emfress v. Tuaila- 
KYA NATH BARAL, 18 C. 39. 

(7) — Ss, 3 (17), 61— Receipt, what amounts 

to. —Certain ornaments were pledged by the 
accused to his creditor. They were givoo back 
by tbe creditor and were sold by tbo accused, 
and the proceeds were paid by him to the 
creditcr. and tbe debt due by the accused was 
thus satisfied, A memorandum of tbe ciroum- 
stancGS was made in tbe creditor's book and 
signed by tbo accused, Tbe accused was subse¬ 
quently charged with and convicted of, an 
ofieoco under s. 61 of tbe Indian Stamp Aot, 
1879: reversing tbo conviction, that, 

although, io tbe momorandum. tbe receipt of 
the ornaments was acknowledged, it was not a 
receipt within the definition contained in cl, 17 
of 6. 3 of Aot I of 1879, as the ornaments were 
not by it acknowledged to have been received 
in satisfaction of a debt.'* QUEBN-EMPRESS 
V. SHANKARDAIi. Rat. Uq Cf. C. 336 »Cf. Rg. 
48 of 1887, 

(8) — S. 3, su6-s. IS, arts. 29 and 44.—An in¬ 
strument evidencing an agreement to secure 
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Act I cf 1879 (Stamp)—coniiuM^fZ. 

tbo repaymeot of a loan of a certain sum of 
money vv:lb iotercst, for which a certaia pro- 
inis'^ofv note payable on demand was given as 
collateral security is a mortgage deed as defined 
by s. 3» sob-s. 13 of the Stamp Act, and the l 
Stamp duty on it is payable under art. -14 of 
the Act and not under art. 29, QUF.13N- 

Empress v. drhrndua Krishna Mitter, 

27 C, 887»4 C.W.N. 524. 

iO)—S. 3 (17). arts. 5i—lielcnse—Receipt. 
~Where A sold some of his lands to B for 
Rsr 5.499, instead of paying in cash Rs. 4,994, 
which WHS found due to tbo latter on account^t 
being settled, and A obtatiood from B the sur* 
plus amount in cash and a receipt for the sum 
of Rs. 4, 994, for the purchase money, the receipt 
coDtaioing the following words'* tbe said amount 
1 have received in full, there now remains this 
day nothing due by you to mo in any manner 
whatsoever ,"—held that tbe document was not 
a release as it was not a renunciation of a 
claim. Tbo languoge used io the document 
brought it witbiu tbo definition ofreceipt" 
which includes an ackuowledgmcol of satis* 
faction of a debt. The fact that a separato 
document was used rather than an wodorse* 
ment on tbe sale deed of tbo same date did not 
diatiDguisb this from 10 M. 64. QUEEN* 
Empress?. Pandubakg, Rat. Un. Cr, C. 
732s.Cr. Rg. 61 of 1894. 

(10) —Ss. 11. 16, 17,18, 61, 62,69—S/rtmp.— 

A salary bill of a Government official sent to 
tbe treasury for payment was discovered to havo 
an ooe-anoa receipt stampi affixed thereto, un- 
cancelled. Tbe Collector convicted tbe official 
of abetment of an ofience under s. 62, read 
with 8. 11. neldi that no offence was commit¬ 
ted under s. 62, sinue tbe instrument in ques* 
tioD was one required to be stamped at or be* 
fore tbe time of execution, to wbiob e. ll did 
not apply—it being applicable to cases io which 
tbo iostrument chargeable with duty may bo 
stamped after execution—but that (he oSeuce 
committed was one under the second para of 
8. 61. But ae io this case no sanction bad 
been given by the Colleotor, under a. 69, for a 
proseoutioQ under e. 61, the High Court merely 
set aeide tbe oonviotion under e. 62,. without 
making any further order. Quebn*EMPRE8S 
V, Babmat ALIKHAN,9 A.210sA.W N. 1887, 
8. [B.. 1 L. B. R. 281.] 

(11) —S, 16—See No. 10, swpra, 

(12) —S, 17—See No. 10, supra. 

(13) —S, 18—See No. 10, supra. 

(14) —Ss. 33, 62—i)«:/raudi«j 7 Oover7i7nent o/ 
stamp duty—Abetment^Sanction of collector,— 
Tbe accused, a money lender, was convicted 
under a. 67 (2), Stamp Act, and fined Rs. 200 
io respect of a document which the Magistrate 
considered to be a cootrivance or device on the 
part of tbe accused to defraud Government of 
the stamp duty. Seld^ that, as tbe document 
was not executed by tbe accused who provided 
the blank printed form and got another to sign I 


I.—Imperial Acts —continued. 

Act I of 1879 iStd^mp) —continued. 

it without a stamp, tbe conviction was altered' 
to ODO of abetment of an off^nco under s. 62 of 
the Stamp Act. Ag\io it is not necessary io 
proceedings under tbe Act, that tbe document 
should be impounded undoc s. 33 of tbe Stamp 
Act. Tbo only requisite to a prosecution is tbe 
sanction of the Collector or other officer author- 
i?.ed in that behalf. PRRIANEN CHETTY 
S. R. M. M. V. Queen Empress. U.BR. 
1892 -1896, Vol. 1, 313. (24 W.R. Cr. 1, R.) 

(161—S. 31-See ACT XXXYl OP I860, U 
M. 205. 

(16) —S. 37 (6)— Scnjfc of (he clause —S, 37 
(61 of tbe Stamp Act applies to the case of a 
document not duly stamped. lu cases iu which 
the omission to stamp at allot to stamp duly 
arises from negligence, in vdvortonce or ignor¬ 
ance of the provisions of the Stamp Law, it is 
the duty of tbo Collector to compel the payment 
of tbe duty. But whore tbe stamp affixed to a 
documeut is, according to tbe valuation of tbe 
property net forth therein, correct, the Collect¬ 
or haa no duty to perform under s. 37. QUEEN- 
EMPRESS v, VENKATARAYUDU, 12 M. 231 

1 Weir 903. 

(17) — Ss. 37 and 4.0—Sanction for prosecu^ 
tion under the Act—Recording of a yroceedingy 
7cheiher necessary, —The Act does not require 
iDteotioD to be proved as a part of an oSenoe 
under it, but, in order to prevent indiscrimi- 
nato proseoutioDS, it confines tbe power of 
instituting tbe prosecutions to tbe Collector^ 
andinstruots him to exercise it only when it 
appears to him that the offence bad been 
committed with an intention to evade payment 
of the proper duty. He is not required to 
make a formal onquiry or to record a proceeding 
when bo gives a sanction io writing for a pro¬ 
secution. It is to be presumed be has governed 
his decision by the rale prescribed. QUBBN- 
Empress V, Palani, 7 M. 537*1 Weir 899, 

(18) —Ss. 37, 40—Evading payment of stamp 
duty. —Tbe Stamp Act is a fiscal enaotment, 
and must be strictly oonstrued; and before any 
person can be punished for an offence relating 
to the stamp revenue, the procedure prescribed 
by tbe Act must be strictly followed. On the 
discovery of a not duly stamped instrumentf • 
tbe procedure laid down in s. 37 of tbe Act 
should be followed ; the severer proceeding of a 
criminal prosecution under s. 40 is only intend¬ 
ed for those cases whore there is an intention 
to evade tbe stamp law. EMPRESS v. SODDA- 
NUND MAHANTY, 8 C. 239*10 C L.R. 365. 
[4ppr., L.B. R. 1872—1392. 623; Cons,, 12 M. 
231; R., U.B.R. 1892—1896, Vol. I, 307.] 

(19) —Ss. 37 (6), 40, 61 and ^ 3 —Defrauding 
Ooveniment by understating the value of pfo* 
petty tn a deed—Prosecution, —A District Court 
having, under s. 33 of the Stamp Act, impound¬ 
ed a partition deed produced before it, forward¬ 
ed it under s. 35 (o tbe Collector, being ot 
opinion that the executant of the deed had 
committed an ofience under a. 63 of the Act, 
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Act I of 1879 -^continued. 

the accused not having properly valued the pro¬ 
perty with the iQtoot to defraud Govommeul. 
The Collector, under the provisions of s. 
sauotioacd the prosecution of the executant, 
who was punished under s. 63. The Sessions 
Jud^e reversed the sentence on the groaud that 
the OoUcotor h\d omitted to collect ihe defici¬ 
ent stamp duty before sanctioning the pro'iccu- 
tioD. Held, that the acquittal was wrong* 
because s. 37 (&) did not apply to the cafe, and 
because the conviction would not be bad, simply 
because the Collector failed to record proceed- 
logs under s. 40 to the cQdct that be had satis¬ 
fied himself that there was au ioteution to 
evade payment of the proper duty, QUKEH 
EMPRESS V. VENKATaUAYUDU. 12 M. 231 = 

1 Weir 903. [/?., U,B. R. 1892—1S9G, 307*] 

(20)—Ss. 37, 40, 69—CxccwiioH oj unstamped 
instruments^Scope of sections. —The eOect of 
89 . 37, 40, Stamp Act, is that every one must 
bo allowed an opportunity of piying the penalty 
before the CoUeobor exercises his discretioo 
under 9* 69, lo many ca^es, there miy be a 
reasonable question as to whether any penalty 
is payable or not. and the duty may be recover¬ 
ed by an order which would bo lost by a prose¬ 
cution. He ought, at any rale, to do what the 
law commands as his duty before oiercising 
a mere di'^crotion. EMPRESS v. JANKI. 7 B. 
82. [Apor., L.B.R. 1872-1892, 623 ; R.. 12 
M. 231, U.B.R. 1892-1896, 307.] 

(21) —5s. 37, 61 —WoWer of iusujfficitnlhj 
stamptld insfrumenf.—No prosecution lies under 
8. 61, Btamp Act, against tbo holder of an 
insuffioiently etnnpod pro-note. But tbo 
Collector, on the bond being impounded and 
eent to him, can levy the penalty under s. 37 
Empress v Murad ali. 40 P, R. 1880, Cc. 

(22) —Ss. 30 and eOs^Oharler party, counter^ 
pari or duplicate of—Stain}) duty, imwaferiaf 
lor purpose of securing a conviction —Sjncfmn 
for prosecution by Collector when valid,—Theto 
is nothing in the law which renders it obligatory 
to execute a charter party in duplicate; but 
when the parties think proper to execute it in 
duplicate, tboy commit an ofionce punishable 
under s. 61 of the Stamp Act if they fail to 
stamp the oounterpart as proscribed in the 
schedule. The mere fact that they may have 
intended it to be used merely as a private copy 
cannot alter its nature or m»ko it any less a 
duplicate or counterpart if it is duly signed. 
Provided that the prosecution be duly instituted, 
the intention of the party proeccuted to evade 
4b6 stamp-duty or otherwise is immaterial for 
the purpose of securing bis conviction.—When 
a Oolleetor without first calling on the party to 
pay the duty and penalty grants sanction to 
proseoute before the time bad arrived (or the 
exercise of his discretion under s. 40, his sane- 

'tion is not a valid sanction. Qubbn-Empress 
V. NaWBSB DbwraJ, L B.R. 1872—1892, 
628, 


7. Imperial 75—continued. 

Act I of 1879 ^Stamp)—coufinwcrf, 

{231—5. 40— pc of the section — S. 40 only 
referi^ lo oases in \vliu*h a prosecution is insti¬ 
tuted after poualty b h boon paid. It confioos 
the povsor of instituting prosecutions to the 
Colleotor, and in^truots him to exercise it only 
when it app'^ars that the ollfin'o was committed 
with the intention lo cviiu pwnicnt of tho 
proper diVy. OUKKN EMlMtKS‘< v. VbNKA- 
TAUAYUDU. 12 M. 231^1 Weir 903. 

(23-n)-S. iO—See Nos. 17, 1^. 10. 20, 

! su/^a. 

(241 —S IG—Rfilc of (!^o.rn'*r d- ntyaK '^rd 
March, 1882. 5 {e} Construction— il 

paptr — IVrifin/? on r> lurso.—'Vhc rule is an 
enabling rule, Authorising pirties to pliiu 

papers in addition lo a ^t}lmp piper, whore tho 
whole of an iostrunieiit caouot be written on 
tbo side of tbo stamp piper which be^rs tho 
stamp. The rule, wuilo favouring the weitmg 
of an instrument only on that i*ido. does not 
prohibit the wriMiig on tho reverse ^ide, so as 
to make it an cdeuce under s. 61, if they did ^*o 
write. RKFK HENCE FROM THE HO A HD OF 
RKVENUE UNDER S. 1(> 01' THE INDIAN 
ST M\ir ACT 1879, 7 M. 176, F. B. 

(25)—S. 61- Allowance for spoiled stamps— 
Vomer of ColUi(or (0 delegate authority- Valse 
statement tyt enquiry before Deputy Collector 
Penal Code, s. 193.—Undor s 61, and the rules 
1 made thereunder, the Collector himself, and 
Dono olher, ia tbo oflicer, to wboLU power is 
eivoQ by law to mako enquiries into applioa- 
tioDS for allowance for spoiled stamps, lo take 
tbo nece-sary ovidetica oq oath, and to grantor 
refuse such application ; and it is illegal and 
iocoinpetent for him to delegate bis authority 
in the matter where a Collector made over such 
an application to the Deputy Collector for en¬ 
quiry. held, that, ho being incompotent to put 
tho witnesses produced by the applicant on 
their oath?, no charge under s 181 or 193 could 
be framed against the witnesses in reference to 
their statements made before him. KMt’REfiS 
OF India v. Nit/, ali. 3 A. 17=A.W.N. 1882, 
161. 

(20)—Ss. 50 and G^—Proof of demand of 
stamped receipt.—In order to bring homo a 
charge under s. 64, it must be shown that the 
person accused bad been required under s. 58 
to give a properly stamped receipt and had 
refused to givo it. QUEKN-EMPIIESS v. 
Khetter MOHUN CHOWDHUY, 27 C 82J* 

4 C.W.N. 440. 

(27) —Ss. 60 and 63 - Intention lo avoid pay- 
menl of stamp. —Intention to avoid payment o£ 
stamp is not an essential ingredient of the 
offence described in s 60 of Act I of 1879. But 
such intention is tho essential ingredient of 
the offence made punishable by 8. 63 of that 
Act. Queen-Empress v. Venkatarayudu, 
12 H 231 = 1 Weir 903. 

(28) —S. 61— Penal Code, s. 107— Abetment 
of making an unstamped receipt. — Where the 
acoused paid a sum of money to hie creditot 
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Act I of 187S Stamp)— conlintud. 

and when tbo money was paid and he was to 
receive a receipt, ibo creditor said that ho 
could net cive a otnmped receipt, as bo had do 
stamp aufiiho accused, thereupon, accepted 
tho receipt without a stamps and promised 
hiroFcIf to affix one, held^ that the accused was 
not guilty of abetment of tbo o0cncc of mnking 
an unstamped receipt, as bo did cot %id the ' 
ofieDce by an act, nor did bo omit tn do 
anything which ho was bound hv law Ln do. ' 
QUEEN EMPHKSS V. MiTTHA LALL. 8 A. 18 
=* A.W.N, 1883. 317. (A.W.N. 1886, 30. 7 B. 8i. 
A.W.N. 1881. 37, R,) IF., 7 C.P.L.R. 21. Cr J 

(29)—S. 61 —Receipt ol insufficienlljf stamped 
insirumem—Abetment^Pen il Code, ss. 10 . 109. 
—Tbo mere fact ol tbo acceptance cf an msufli- 
cioDtly stamped instrument cannot amount to 
an abetment of tbo cflonce under s. (il of the 
Sttmp Act. Empress v. riOPAn D s. A.W.N, 
1883. 145. [li,, 20 A. 440.] See. aUo, EMPRESS 
V. BEHaRILaL, A.W.N, 1884,37. 

(30}—S- Cl^lieceivei of an uuUavipid in> 
slyunient—'Accepting."—'Tbe term “accepting ' 
in 8. Cl of tbo Stamp Act docs not moan “ ro« 
ceiving *’ but “eiecuting as an acceptor.'' Tbo 
mcro receiver of a pro*note nut duly stamped 
does not render bimsolf liable to the penalties 
under the section. QUEEN EMPRESS v. NIHAL 
Chani).20 a. 440»A.W N. 1898, 108. i7 iM 
71. 24 W.U. Cr. 1 , 7 B 82, A.W.N. 1883, 145. 
R») [R., U.B.K. 1904, 2Dd Qr., Stamp, p. 1]. 

(3l) —S. Gl~^Receivtng unstamped instrument 
Accepting,''—The tnoro receiving of a pro* 
note not duly stamped and suing upon it is not 
^^acceptiog*’ within the meauiirgof s. 61 and is, 
therefore, not an offeoce undoc the seotioo* 
Empress v. Srikishan Das, 12 P R. 1887, 
Cp. [A., 18 P.K. 1895. Ct.] 

(321 — 5. 61—“/fccepftnj/** tneaning o/.—The 
term “ accepting ” in s. 61 does not mean 
receiving but executing aa an acceptor. A per¬ 
son receiving a promissory note msufficieutiy 
stamped and eubsequently puttiog it in a 
suit would not be guilty of an oflenco under 
8. 61. Queen v. gulau Hussain Saheh 
7 H. 71*1 Weir 902. [F., 1 N.L.R. 163 (164), 
11 P.R. 1891. Cr. Rat. Un. Cr, Oaa. 6S2 ; if , 20 
A. 440 (441)*18 A.W.N. 108, U.B.R. 1892— 
1896, 312, Cr.] 

(39)—S. 61— Accepting.—Ao accused person, 
wfao bad merely accepted au unstamped receipt 
without having either executed or signed it, 
commits neither an ofience under 8 61, Stamp 
Act, nor does he, by such bare acceptanoe, 
become guilty of abetting its execution. HlR\ 
V. EMPRESS, 16 P.R. 1893, Cr. 

(34) —5. 61 —Receiving unstamped instru^ 
vtAnt—Niit abeimeni.—It is not abetment of the 
exoouUon of au unstamped instrument to 
receive it, any more than aoceptance of stoleu 
property is abetment of theft. EMPRESS v 
^TANKI, 7 B. 82. [F., 8 A. 18« A.W.N. 1886, 


/.—Imperial Acts—continued. 

Act I of 1879 (Stamp)—confi^n/f^i. 

^ 317, 20 A. 440*A.W.N. 138S. 108. 7 C.P.L.R. 
21. 1 N.L.R. 163 ; R , U.B.R 1901, 2nd Qr.^ 
Stamp 1 ; D.. 10 C.P.L.R. 1.] 

(35)—5. 61— Receiving unstamped Khata— 
The more receipt of an unstamped does 

not constitute an ofTonce under 8. Gl, Stamp 
Act. Queen-Empress v. Kasam. Rat. Un. 
Cr. C 682 = Cr. Rg. 47 of 1893. (7 M. 71, F.) 

(30)—5. 61— of the term 'Signing 
otherwise than ns a ivttness'"—Agent authorised 
to sign cn bihat/of a firm—Liabilitp of agent 
^ jor granting nnst'imped receipt. —The words 
! signing otherwise than as a witness in 6* 61 
of the Act includes the writing of a person's 
name by himself, or by bis authority, with the 
intentioo of authenticating a document as 
being that of the person whose name is so 
written. An ordinary ag«»Dt authorised to sign 
on behalf of bis principal comes within the 
purview of tbo section* Where a oletk signs a 
drm's name under tbe authority of the firm^ it 
^ makes litUe difierence that be wrote tbe letters 
j to the dictation of tbe Manager and be may be 
properly convicted under r. Gl of tbo Aot. 

' QUEEN-EiMPRESS V. Khrtter MOHUN 
j CHOWDHHY, 27 C. 324«4C.W.N. 440. 

(37) — 5. 61—Acknoivledgmcnl ol receipt of 
debt aue by letter^ Failure to pro 2 )erly stamp if. 
— VVhete a person acknowledges by letter the 
receipt of money in satisfaction of a debt for 
more than Bs« 20. the letter is a receipt and 
is as such chargeable with duty and the person 
signing it otherwise than as a witness without 
its being properly stamped is liable to be oon* 
vicud under s. 61 of the Act. REFERENCE 
UNDER ST.amP act, 8- 46, 8 M. 11. F B.- 
1 Wetr 902. 

(38) —5. 61—Amount of /Zne,—Where a 
porsou is convicted of tbe abetment of an offence 
under s. Gl of the Stamp Act for not fixing a 
stamp to an acknowledgment signed by a 
debtor in his account, books, the amount of 
fine inHicted should uot be excessive but pro- 
portiouate to the fraudulent intent of the 
ofiender. EMPRESS v. BAHaDUR SiNGH, A. 
WN.1885,30. [0.. 8A. 18]* 

(39) —5. 61—Sif 7 >nnj unstamped receipt.— 
Where tbo evidence shows that an unstamped 
receipt was granted for tbe acquittance of a debt 
due from the payer to the grantor’s principal* 
tbe grantor would be guilty of an ofience under 
8. 6l of tbo Slamp Aot by signing such receipt 
otherwise than as a witness, EMPRESS v* 
ASBUTOSB. A W.N 1888. 266. 

^ (40)—5. 61— 0 / offence - Dishofiest inUn^ 
lion.—To constitute an ofience under b- 61, 
Stamp Aot, a dishonest intention must be 
made out. EMPRESS v. CHUNNI LAD, A.W. 
N. 1883 239. 

(41)—S. 61—Pennf Code, s. 109, receipt of 
unstamped receipt.— receipt of an unstamp*’ 
ed instrument is not an abetment of an ofienoo 
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under e. 61 of tho Stamp Act of IH79» 
EMPRESS V. BHAIRON, A.W.N 1884, 37. l7 
B. 8‘i, F ) [F., 8 A. 18.] 

(42) —S, 61—See ABETMENT, 20 A. llO^A. 
W N. 1898, 103, 10 C.P.L-R. Cr. 1. 

(43) —s. Gi—S(c Crim. Pro. Code, isos, 
s. 190, U.B.R. 1897—1901. Vol, I, 55. 

(44) —S Gi—S^e Evidence — CiENEral, 
L.B.R. 1893-1900. 119. 

(45) -S. 61 —See Nos. 5, 6, 10, 17, 19. 2l, 
4npra. 

(46) —Ss. 61 end 62 —.4n wiped letter 

acknowledging feceift of a cheque for R$, 100— 
Chargeability of duty on, tiwd^r s. C I—Conric- 
(ion for not stamping, under s. G^—LeqalUy -— 
A cheque for Rs. lOO, was sotit to the accused. 
He acknowledged its receipt by m?ans of a 
letter which ran thus “ Youc cheque lor Rs. 100 
to band, ” held, such a letter is an instrument 
chargeable with the stamp duty of one aona 
within the meaning of s. 61 of the Stamp Act 

I ot 1879 and that the accused wa^ rightly 
convicted uoder s. 62 of the same Act. QUEEN* 
EMPRESS V, MUTTIRULANUI. 1 Weir 903« 

II tf. 329. 

( 47 )— q\ end Cl —What constitutes an 
offence under s. 61.—Where a person neither 
refuses not neglects to giro a receipt, nor decs 
he with intent to defraud the revenue give a 
receipt for less than Rs. 20 when he has received 
more, nor does be with like intent separate or 
divide the money or property paid or delivered, 
he cannot be convicted under s 61 of tho Act. 

Reference Under stamp act, s. 46, 8 M. 

11, F.B.^lWeit 902. 

(48i—Ss. 61. Ci-Refusal to grant stamped 
receipt by a /irm—ZfiabUtti/ of the viemben, of 
the firm. —The term person** a^od in«s. 6l 
64 of the Stamp Act includes tho members of a 
trading partnership. Wboro a firm canying 
on business in Calcutta as general dealers ac* 
koowledged the receipt of certain sumn Irom a 
customer, tut refused to give a properly stamped 
receipt, hetdy that the members of the firm 
were liable to be prosecuted under ss. 61 and 64 
of the Act, and th^t an enquiry as totbe pr^isonoe 
cr the absence of the partners from Calcutta at 
the time the letters were written ot their 
knowledge of the grant of an improper receipt 
ot of the refusal to grant a proper receipt was 
immaterial, since they were, in the oontempla* 
(ion of law, the persons who signed the Icttcre 
of acknowledgment and refused to give a proper 
receipt, Quebn*Emprb8S v. Kbbtter 
MobUH Chowdhhy, 27 0. 324^4 C.W N. 
440. 

(49)—Ss, 61 and Cl—Execution c/ document 
requiring to be stamped tut not stamped.—The 
ezeoutioD of adooument, wbioh on its face re* 
qtiires to be, and is not stamped, cannot be 
said to be an **act, coDtrivanoe, ot device not 
epeoially provided for within the meaning of 


I .—Imperlat 4c/s—oootinuod. 

Act I of 1879 (Stamp)—coufinued. 

s, (>7 of Act, because where the document is 
what on its face it purports to bo, the act of 
tho oiccutanl, if punishable at all, is provided 
for under a. Gl of the Act and cannot, there- 
fore, fall under s. 07. 'I'ho A^'t of the person 
receiving the unstnniped document may 
amount to abftmeiu of an under s. Gl, 

and would then bo * an act pri)vidoa for by any 
other law for the lime being in (•'rc''.’ namely, 
the Penal Code, and is, there fore, b* 
scope of s. G'7 of tbo Act. Tho recipient 

and the writer of a letter rcijiio^iing tbo 
granting of a loan to a certain porsmi, the 
writer boldine himself responsible for tho 
amount of tbo b an, if tbo borrower does not 
repay it, cannot bo prosecuted for an oficnce 
under s, G7 of the Stiunp Act. (>UREN KiM- 
PRESS V. SOMASUNDAUAM CllF/lTI, 23 M. 
155 = 1 Weir 1907. 

(50) -5s. 61 rtud Cl ^ Jr regular Up in mode of 
reference. —(Jciiniur'l proc. cdnjgft kon under 
the abwe Act are iv't inv.ihd'ited by the mere 
fact that there was irrogubirity in the mode of 
reforeuce by a Civil Court, provided ibo prose¬ 
cution is insiitured by the Collector or su<'h 
other officer as the Local Government generally 
or the Collector specially authorized »n that 
behalf. EMPRESS v. BHANSIUHUR DBOUIA, 
10 C P.L.R, Cr. 1. 

(51) —Ss. 6l,G9—evim, Pro Cade. Act X of 
IftHQ, 5 , 655— Unslampcd receipt—Jurisdiction 
ot Magistrate—Interest of Ungislrate in case.— 

I Where A Deputy MHgislraio who was also the 
; officer in charco of the Treasury, convicted a 
: person for having given an un^itampod receipt, 
held that thu conviction whs illegal both for 
I want of tho sanction required by e. 09 of Act I 
I of 1879, and under s. 555 of tbo Crim. Pro^ 

I Code. EMPRESS v. BEHnRI LAD, A.W.N. 
1884. 37. 

(52) —S.^. 61, C9—Prusrewfion in rcspecl of 
offence aj;ninsf s^amp low — Sanction. The 

. prisoner in this case was oonvicled by the 
District Magistrate of an cfi'neo under 9. 61 of 
tne Sump Act, but the pcoeeoution was not 
instituted with the s^nolion of tho Collector, 
Beld that tbi-* was an irregularity and not a 
more technical objrotioo, ijccauso the prosecu¬ 
tion could not be conducted by the officer 
granting tho sanction (if eauclion bad been 
granted by the CoHcctor who wd« also tho 
Magistrate). EMPRESS v DEO 8AHAI, A.W. 
N. 1883, 98. 

(53J—8. 62—See Nos. 10, 14, 46. supra. 

(64)—Ss. 62, 30—Term receipt^' explained. 
.—A receipt ia Bomething more than a document 
merely purporting to acknowledge the payment 
of money. It means a note or the like, where¬ 
by money, a debt or the like ia intended to be 
acknowledged to have been actually paid or 
discharged. If there ia no intention to ao- 
knowledge payment of satisfaotion a man oan- 
not be held to have given a receipt. In re 
1 BUBBAMAKIEN. 1 WelP 901. 
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Act I of 1879 (Slamp) ‘^^otUiauid, 

{5'ji^S. C3 (ft;—Scop^ of Ihe scclion.^S* 63 
( 6 ), beiu^ \ pfto.il one, must bo onstrudJ 
strictly. If so onstruod. a purchaser or 
graiit-c uuder a cjusroy ioce caiiuot, without 
strnuing iho moiuiiig of the Isaguago, be held 
to be a picsoo employed or coucerned iu or 
about tbc prepiratiOQ of tbu document of 
couveyaaco. Tue language of tbo clause ap¬ 
pears to point lo the case of a porsoo in whom 
tru-sb aod coutidenco h ts been reposed in con* 
DCJtion with the prcDiratloo, wntiug, etc., of 
an iustrument and wbo abuses such tru-it and 
couQdenoe, e.g., an attorney's clerk or profes¬ 
sional writer, aud not to '-he of a petsjo 
materially interested or concorued in the 
instrumenb, wbcucx cuIjI,- ueb as a purjhaser 
or grantee. In re SENG >Da GOUNOaN. 1 Weir 
903. 

(3G)-S. 63-S e No3. 10. 27. sipra. 

(57)—5. C4 fas G^yfAct ll ol \SOO) - F lilure 
to grant rccfnpi when dtni^nJed —The failure 
to grant 1 receipt for money pud, though de¬ 
manded, is an ofloDce puuiihtble. under s. 04 
of Act I of 1879, with hue which may extend 
to R‘. 100, It is thecef *re not excluded by 
cl. (rt) of H, 2l6of the Crim. Pro- Code from the 
category of cfToncos triable summarilv. In re 
Navoo ROUTHAN, 1 Weir S05 = 2 Weir 326. 

(53) —5. 01'-Pour conditions lo co*t:xiU to bring 
an instrument und^r s. 04.—In order to bring 
an iDstrumcnt v/ilhin the t.Tuis of g.G4, Stamp 
Act. f me p>in*.9 are necessary and must co-exist 
or cL'e the instrument is nob liable;—(i) The 
debt must exceed Rs. *20. f*J) The instrument 
must bo signed by or on tcbalf of the debtori 
and (3) In order to supply cvidooco of a debt, 
(4) The insf.rumout must have been left with 
the creditor. Wherever a balance of account 
is struck, no stamp need beaftixed unless the 
debtor signs an acknowledgment. The failure 
of the erdditor to aHlx such stamp is not an 
offence under s. C4 of the Stimp Act. EMPEROR 
V. Bansidhar, A.W.N. 1884. 104, 

(50)—3. 61—Nos. 2G. 47, 43, supra. 

(60) Ss, 64, 69—Prosccufton underiheformer 
section—Co{!ecior*s sa7ijtion.—To prosecute a 
person for hiving committed au oQcuco under 
0 . 64 of the Soamp Act, the previous sanction 
of the C)Uootjr as laid down in s. C9, la neces¬ 
sary, It is, therefore, essaotiil that the record 
of conviction should evidence such sanotiou. 
QUEEN-EmPRRSS V. jETflilAL JAYRAJ, 9 B, 
27. 

(61) —S.67 (®s. 68 of Act II of 1809)—fixe- 
cution of separate instruments in respect of 
single transaction. —The act. device, or contri¬ 
vance which is referred to in 6.67 must be either 
improper or prohibited. There is no pro- 
vision in the Stamp Act which prohibits the 
exeoutioD of separate instrumeuts and requires 
the exeoubioQ of a single instcumeut in respeot 
of a single ttansaotion. Where a person exe¬ 
cuted as a security for a loan of Rs. IfSOO. two 


/.—Imperial /4cfs—coatinued. 

Act 1 of 1879 (Stamp)—co'Uiimsii 

mortgage deeds, one on a stamp of Rs, 10 lor 
K$. 1.000, aud another on a stamp of Bs. 3 for 
Ks. 300 ustcaj. of csocutinga single deed on 
a Htamp of Rs. 15 for ibn whole ammnt, held 
tbit bo wis not guilty of au offence under s. 67 
of the Act, In re HOURIBUNDHO DOSS, 1 WelP 
907, 

(62) —il. 67 —Scope of. —Tho second clause in 
s. 07, Stfcinp Act, IS not controlled by the first 
so as to restrict its application to negotiable 
instruments. The clause is of general apphoa- 
catioa, aud covers all cases in which a document 
IS executed with tho ii^tentiou of defrauding the 
Govcriuuent of its sUmp duty. REFERENCE 
UNDER aiiE Stamp ACT, s. 46. 9 M. 138, 
F.B. 

(63) —S, 67 —See No. 49. supra, 

161)—S.G9—^1^7 VII of 1370 (Court fees Acf), 

6. 31—.'Icf XVIII of 1369 [Ocnci'al Stamp Act)t 
$ iS—Sale of Court fee stamps without a Ucensen 
—The sale of Court fco stamps without license 
wis no offenco under Act XVIII of 18G9, but 
was specially made so under s. 68 Act I of 1879. 
Emfress of India v. Jallu, i A 218. F.B. 

(65)—S. 68—Stfffing stamps without license--^ 
Tho selling of a stamped paper previously 
brought from a licon^^od vendor, because the 
seller did not require it. is an offence under 
9. 63, a3 the accused was not a person appoint¬ 
ed to sell stamps. '' QUERS-KMFRbSS v* 
SHOlmAU^M, Rat. Uo. Cr. C. 317-* Cr. Rg. 3 
of 1887. 

(66J—8. 69—Sec Nos. 10, 20, 22. 50. 51, 52, 
CO. supra. 

(67 )—Acknoroleigifient — Afercanfif^ usage, 
sch, I, ml. 1.—Tho prosscution in thi^ case 
related to the f^ct that certain ontrie^ in a 
Mihajan's cash book were signed by the 
person aSccccd by tbe30 entries and it was 
contended that tho mere fact tbttthoy were 
signed by the customur^ convened them into 
acknowledgments, though the entries in ques¬ 
tion wore not in form acknowledgments of debt 
as contemplated by art. 1, sch. 1. of the Stamp 
Act. Held that such a fact did notooovort the 
document into an acknowledgment uodsF act. 
1, sch. I of tho Soamp Act, unless it was ostab* 
lished that according to mercantile usage oc 
by the use actually made of the entry, it had 
the effect of such an acknowledgment. QUEEN* 
Empress V, Khalak Singh, 10 C.P.L.R. Cr, 

7. 

(63)— Sch^l^art' 5, cl. (c) —Promise lo pay 
interesl'^^\ promise by a debtor to pay interest 
in an acknowledgment of a debt in a Mabajan's 
aocouotSi is an Agreement chargeable under 
art. 5. cl. (e), sob. I of the Act. EMPRESS v. 
Bhaksidhur Dboria, 10 C.P.L R. Cr. 1. (4 
B. 366, 22 C, 757, Diss ; 23 W.R. 403. 15 0. 
150, R.) 

(69)—ScA. I, art. i3 — Quarantee bonds."^ 
The material part of a dooument was as fol« 
lows :—** If T and Z fail to redeem the paddy 
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t,^Imperial Acts —oontioued. 

Aot I of 1879 (Stamp)— conciuded, 

lands they mortgaged to P I. L.G.N. will 
redeom them by pitying tbo original mortgigeo 
money and interest. Hcld^ that tbis was not a 
security bond, but a guarantee bood» coming 
under art, 13, sob. al. S tamp Act. 1879. 
QUEEN-KMrUESS v. NGA Lu GALE NUE, 

L. B. R. 1893—1900. 119. 

170)—.4r<. 29—Sco^e of the artxcU. — Art. 29 
applies to an instrument evidencing an agree* 
xnent to sooutc the re-payment of a loan, which 
means an instrument oxeouud at the time the 
loan is mado, and not to tbe case of an assign¬ 
ment by svay of mortgage of a valuable security 
to seouro a pro ezisting debt. Tbe article 
contemplates an instrument contemporineous 
wiihxbo advance and with the deposit QulvEM* 

Empress v. debendra Krishna Mitter. 

27 C. 587^4 C.W.N. 324. 

(71) —Act. 29—See No, 8, supra. 

(72) —Art. 44 —See No. 8, supra, 

(73 4 74 )—62—Cr;m. Pro^ Code (1693), 
s. 432—I?e/crence under Stamp Act U879)— 
Entry by creditor in debtor's book .—An entry 
reoordtug tbe payment o( the amount duo made I 
by tbo creditor in tbe debit sido of the debtor's 
hhatta book, and signed by him. is a receipt'* 
within tbe meaning of 8. 3 (17) of tbo Stamp : 
Act. and. as bucb, requires to be stamped under 
art. 52, scb. I of tbo Act. To decide questions 
of this kind, tbe Court must lock to tbo iaiou* 
tioD of tbe parties. QUEEN-EmPRESS v. 
JUaOERN/.TH, 11 C. 267. [/?., 2 L.E.R. 307 J 

(75) —Art. 62—Sec No. 9, supra. 

(76) —Art. 64 —See No. 9, supra. 

(77) — Chap. VIII —Realization of 

levied by Collector—Power ol criminal Court .— 
A ociminal Court trying an ofleoce punishable 
under Chap. VllI of the Act cannot coalise a 
penalty previously directed to be paid by tbe 
Collector under Chap. IV of that Act. 
Empress y. bhansidhar Deouia, 10 C P. 
L«R. Cf. 1« 

Aot IV of 1879 (Railways). 

[REP., AOT IX OF 1890.j 

See Act XVIII op 1854. 

See AOT IX OF 1890. 

See Carriers. 

See Railway Company. 

(1)— Ss. 15, 29 — False accounts of qoeds des- 
pafe^ed.—The duty imposed by b. 15, that of 
giving an account of tbo quantity or descrip* 
tion ol property Bought to be despatched by 
tail being limited to the case of a demand 
being made, held, that a person giving false 
-aocouDi of goods despatched without being so 
demunded by railway authorities could not be 
convicted under s. 29. Habya v. EmpbbBS. 88 
P.R. 1888, Or. 

(9)^Ss. 17 and 81—Dufy of passengers and 
iheir Tiabilify,—Under ss. 17 and 31, Railway 

24 


/,—Imperial .4cfs—contiuned. 

I Act IV of 1879 (Railways)— continued. 

I Act, no pHSiCiigor lo trHv.q without a proper 
! ticket (in or.uniry .no (or tbo pacCicular 
' journey or a scM^iou (K*!{ -tl funiiAbod by tbo 
\ company. I Wery p 4 I'J lo show or deliver 

i up bis ticket wiun t iil-ii up'n; and any 
pa^scngc-r, v.hn fails in eith.*r •>{ tbe^e points, is 
; liable, wbetb^'f a <^ 1 “ u-Li Uci h auler or not to 
’ pay the ordinary fire (or hf> j I'lriicy. or if ho 
! cannot show where begot ih' Lriin, the 

I ordiUtiry f^iro from tbo pnot of the 

i train. In the m iiur of (he p ti't Vj. G. 

Buskin ; In the hi-iitcr of f'lv < f C. I’\ 

^ Thomas: e. w. ilAur v. i:.G. BLaia:;, 12 c. 
192. 

(3) —S. 2G—Lia5if:^.7 ^rn'irr $ccti< n wJun 

are liable lo cfjuvtoM 'U under 
s. 26 of the Act not by reason of coiircquenccs 
! directly reforablc to default in otijorvniff the 
rules, but by reason of tbe daugec or cihk which 
I it entails. Whore it required by a rule 

sanctioned and nolih^d as required by law that 
the gU4rd and driver of a b-illasi-iraiu abotild, 
on a lino worked on the blook*sy sceiu« stop 
the train at a st^eion and should not leave tbo 
station lill the guard has rijcf'ived from Ibo 
Station Master aud delivered to the driver a 
'* lino cloar certificate/* disoboJiooce, of such 
rulo by the guird and driver which endangered 
tbesifety of persons, was held to intkd thorn 
liable to be puui'hed uodcr s. 62- CHARLES 
SMP:LL V. QUEEN, 6M. 201*1 Weir 667*7 
lod. Jur. 246. [R.. 37 13. 685 = 16 Bom. L.R. 

1 701=14 Cr. L.J. 400 = 20 Ind. C\s. C20. 7 
1 Cc. L.J. 417 = 4 LB.R. 139. ll Cr. L J. 362 
= 6 Ind. Cas. 483 = 8 P.L.R. 1910 = 39 P.W.R. 
1910 J 

(4)—S. 20 -Sc3 Nj. If supra and No. 11, 
infra. 

! (5) —.9. 31 —Order itnder, nature of —Season 

j ticket holder Iravclliyig without ticicet. —Tbe 
I order under9. 31 of the Railway Aot, in case of 
< a refusvil by a passenger, travelling without a 
' proper ticket, to p^y the fare, should bo one 
! merely for tbe recovery of tbe amount due as 
1 the fare, and not an order to pav the sura as if 
^ it were a fine. [R., Rat, Un. Or. C 436 ] A 
passenger, who has a season ticket, which is 
still in force and in bis possessioo, cannot be 
said to be travelling without a ticket within the 
meaning of g. 31 of the Railway Act, merely by 
reason ol his inability fo produce it when 
called upon, on aocouut of his not happening 
to have the ticket with him : but he will be 
considered not to have shown the ticket, and 
will have to pay the ordinary fare. In the 
matter of the petition of E G. BUSK IN J In tne 
\ matter of the petition of C.F. THOMas ; B W. 
I Hart v. E.G, Buskin, 12 C. 192. 

(6) —S. 31— See No. 2, supra. 

(7) — Sj. 31, Z 2 -^Fine ^ Fare-^Fraudulent 
33 , unlike s. 31 of the Railways Aot, 

I applies only to fraudulent acts, and requires the 
i impoaition of Sue in addition to the fare. 
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I.^Imperfal Acts —conticued. 

Act lY of 1879 (Railways)— conchided, 

‘Where there is do intent to defraud, the coo- 
victioD j^hculd Le under s. 31. QUEEN-EM« 
VilPSS V. HU$^ftENDIN, Rat. Uo. Cr. C. 435 » 
Cr. Fg. 7 of 1889. (12 C. 192, i?.) 

fR) —S. 9-2—See ACT IX OF 1390, s. 112, 
1 Weir 8G0. P.E, 

(0) —S. 32— See No. 7, supra. 

(10) —S. 45— KticwUdrfe-^ Acl h/.*-/?/ (o rn- 
donger safety of passengers —Where there js no 
evidence that a Station Master, in sending a 
train without previously obtaining a line clear 
message, knew that bis act was likely to cn- 
danger (be i-afety of the passengers travelling 
therein, a conviction under s. 45 of the Act is 
illegal. Empress v. Srikisben A.W.N. 
1882,172, 

(11) — Ss. 43, 46 — Placing obstruction on the 
rat/.s,—Wbero the accused was charged with 
pulling up an iron mail post and placing it 
across the rails on a dark njgbt. held that the 
act being wrongful in itself, rashness cannot be 
usually predicated, and that the offence, falliog 
within s. 45 of the Railwa}8 Act, should bo 
committed to the Scs^ion^ Court and not tried 
by a Magistrate as lulling within s, 46. 
Queen Kmi'ress v. &HIV.^pA, Rat. Un. Cr. 
C. 458*Cr. Rg. l4 of 1889. 

( 12 ) —S. Failure to remove stone from 

toif.—A person who f^iils to remove a stone 
from a rail ts not guilty of negligently doing an 
act which rs likely to endanger the safety of 
pcrsoijs (ravellinp upon the railway, under 
8, 46, unless it be proved that bo was legally 
hound to removo it. QUEEN EMPRESS v. 
Ph.^vEKRa, Rat Un. Cr. C, 394 = Cr. Rg. 
80 of 1888. 

(13) —S. 46- Sir No. 11, supra, 

(141 —Ss. 101 and 29'^NfgUgence of Railway 

t'oRf — Live6’ /osf—p 1 ^wl^/^ncnr,—Where a 
Railw5<y servant was convicted under 8. 29 of 
Act IV of 1879 lor bis gross negligence by 
which ao accident bappentd in which sever,ul 
lives were lcst,/iefd that three mootbe’ simple 
imprisonment whs loo light a sentence. 
Queen.Empress v, jagannath, A.W.N. 

1880, 171. 

Act XIY cf 1679 (Hackney Carriage). 

[S. 4.—Bep in part. Act XIII of 1689; 
B. 3, AMENDED ACT 1 OP 1903, DECLARED 
IN FORCE IN Upper Burma (Except the 
Shan States), act xili of 1398, s. 4 .] 

(1)— Ss. 3 and 7—Advertisement as to the hire 
of carriage—Hachify carriage— Liability under 
the Act.~A published an advertisement in a 
newspaper that he would supply carriages for 
hire and lor sale. He was charged under s 7 
of the Hackney Carriage Act, for hiring hackney 
carriages, without obtaining a license from the 
Municipality, in contravention of Rule 1 of the 
Rules framed by the Rangoon Municipal Com- 
XD’ttee under s. 3 of the said Act, Beld^— 


/ —Imperial Acfs—continued. 

Act XIY of 1879 (Hackoey Carriage)—cfc2. 

(litbat a conviction cannot be up held under the 
section, if it is not proved that the accused had 
carriages in bis possession to which it might be 
held that the advertisement referred, and that 
a mere inseriion of a notice cannot be sufficient 
for a conviction ; (2) and that it must also be 
shown that the accused also meant to oSer his 
carriages fur the conveyance generally of that 
portion of the public who are ^^passengera,'* 
and that the terms and conditions of the hiring 
must also be clear. GarstiN. H A v. KING- 
Emferor, 4 L B R B0«7 Cr.L J. 71. 

(2) —Ss. 6 and 7—Rule 1—Driving unlicensed 
carnage.— Rule 1 of the rules framed under Act 
XIV ot 1879 for the Umballa Cantonment does 
not render driving an unlicensed carriage 
punisb.iblo under s. 7 of the Act. Maha Nand 
V. EMPRESS, 7 P R. 1892, Cr, [0., 39 P.W.R. 
1910^8 P.LR. 1910*6 lod. Cas. 483*11 
Cr.L.J» 36i.] 

(3) — S$. 6, 7--Jn$ein Rides, r. 15— Refusal 
ot driver to ply hackney carriage for hire— 
Liabdiipof drtvir and own^r for such refusal.^ 
The driver of a hacknej carriage who refuses 
to ply it for hire is not punishable for infringe* 
ment of r. 15 of tho Insoio Rules under the 
Hackney Carriages Act, because he cannot pro* 
perly be said lo ** keep*' the carriage which be 
happens lo be driving. And the “owner'’ or 
keeper of a carriage is not punishable for the 
refusal of bis servant, i, e., the driver, It 
must be shown that tbo hirer applied to the 
“ owner or “ keeper ** and was roi used by him* 
Emperor v. Kamali Khan, i9 Cr. LJ. 633 
*24 Ind. Cas. 960 

(4) —S 7—Breach of conditl n of license.^ 
Breach of the condition of a Jicenso as set out 
in r. 7 of the above Act, not b;.ing a breach ot 
a rule, is not punisbablo under 7. RaBN 

MAN Sahib v. Municipal Secretary, U B. 
R. 1892-18S6. Yol. I. 123. 

(5) —S, 7—See Nos. 1, 2, 3, supra, 

(6) — S. 9— Summary and not exclusive re* 
viedy.— The above section is merely intended 
to provide a simple aod summary means of 
ecttling disputes between the hirers and letters 
of backooy carriages, and parties are not there-* 
by excluded from having recourse to the Civil 
Courts, Rahim Bakhsh v. p,o. Wheeler, 

A W.N. 1893, 203. 

Act XVill of 1879 (Legal Practitionere). 

[AM., ACT IX OF 1884 JAM., ACT XI OF 
1896: AM , fiN Lower Burma) act VX of 
1900, S 47; S. 42 AM., ACT I OF 1903; SS 4, 7, 
25, 38, AM., ACT I OF 1908: REP. IN N.W. 
Frontier Province (except s. 36 as sub¬ 
stituted BY S. 4 OF ACT XI OF 1896), REG* 
VII OF 1901, S. 6 ; DECLARED IN FORCE IN 
THE ANGUL DISTRICT, REG. I OF 1894. S.8.] 

See Legal Practitioners. 

(D—CTnproi'essional condticf — Suspicion-^ 
Muktear—Renewal of license ^—The renewal of 
the license of a legal practitioner cannot ba 
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t --Imperial Acts —ooutinued. I 

&ot XVIII of 1879 (Legal Practitioners) I 
—counufidd. 

refused on the mero su^^picion tb?it he was im¬ 
plicated in, and privy to, the sendio^ of anony* 
mous petitions making serious allegations 
against a Sub-divisional oHiccr and other 
Oovernment officers. In re BAl^U NlUA.i AN 
PROSAD MOH\NTY, |2 C-W.N. 919 = 8 Cr L J. 
153 = 4 H L.T. 155. 

(2)— Nature of the enquiry iindtr (he Act^ 
Judicial proceeding—False statements bu 
nesses on solemn affirmation — Penal Code. \ 
ss. 181, 1U3—Fa^se sta(em«nts of the ocews^d per- \ 
son made after being solemnly affirtned.^An 
enquiry under the Legal Practitioners* Act is a • 
judicial proceeding, and false statements on 
solemn aAirmation made by tbo witoesses there* 
in should be charged as of!enccs under s. 193, 
Pena) Code, and the persous so charged should 
be tried separately. [F., 13 lod. Cas. 215 = 5 
S L R. 129 ; Z)., 4 Bur. L.T 130=12 Cr. L.J. 
577 (&78) = 12 Ind. Gas. H4X (842).] Where a 
pleader is cal'ed upon, in an enquiry under the 
Legal Practitiotiere* Act, toexpUio bis conduct, 
it IS not competent to the Court conducting the 
enquiry to take a statement from him on solemn 
afilrmatioD. He is not, therefore, in such pro¬ 
ceeding legally bound by an oath to spe^k the 
truth, and, if ha states what is false, does not 
render himself amenable to the charge of mak¬ 
ing a false statement under s. 181 or giving 
false evidence under s 193, Penal Code. 
KOTHA SUBDA CHETTI v. QUEEN, 6 M 252 = 

1 Weir 116 = 1 Weir 156 = 1 Wetr 785=7 
lod. Jur. 247. ID.. 12 Ind. Cas. 841 = 4 Bur. 
L.T. 130= 12 Cr. L- J. 677.] 

(3) —See False Evidence, 6 M. 252 = i 
Weir 116 = 1 Weir 156=1 Weir 785 = 7 Ind. 
Jur. 247. 

(4) —Ss. 3 and 36 —Bisfric^ Magistrate declare 

ing a person io be a tout—Procedure-^Personal 
inquiry necessary’^Opporlunily to show cause, 
“Before prooeeding to declare a person to be a 
tout, the District Magistrate should himself 
make an inquiry as to the person's antecedents 
and give him an opportunity to show cause. 
Where a Sub-divisional officer called on a 
peruoQ to show cause why ho should not be 
declared a tout and be showed cause and the 
Bub-divieional officer after recording ovidence 
on both sides submitted the proceedings with 
his report to the Disiriot Magistraic. and the 
latter after perusing them passed an order de¬ 
claring the person to be a tout, the order was 
set aside. In re Chandi UHARaN DBY, 12 
C.W.N. 842 (6 C.W.N. 289, F.) [F., 13 Cr. 

L.J, 610 = 16 Ind, Cas. 654 ; ii • 11 Cr. L.J. 320 
— 6 Ind. Cas. 327.] 

(6)—Bs, 8 and 86—See TOUT, 27 P W R- 
1909, 0r, = 4 Ind, Cas. 1022 = 11 Cr, L.J. 148. 

(6)—Se. 6, 6— Scheduled Districts Act. ss- 3. 
6, 6—Fnrotmenf ot vakils in the province of 
Kumaun and Qarhioal — JurUdiction. — The 
COEDIDiaaloner of Kumaun is the High Court of 
that provinoe and Qarhwal for the purposes of 


/.—Imperial ^ ’ * 

Act XVIII''of 1879 (Legal PractitioDcrs) 

— continued. 

tbo Legal rr.ictUiont-r-* Act. Therefore, 
person enrolled u v ikil of ihe High Court of 
Judicature at Allahal ad is not entitled, by 
virtue of such enrohuent. to practise in tbo 
Courts of Kumaun and Oarbwal. Where the 
Ct'mminner of Kumaun rchwes to enroll a 
person as entitled to practice in the Courts of 
I\umaun andHarliwal, the Court of Judi¬ 

cature at Allahabad has no ric.bt lo interfere. 
In the matter of f’o* ;.c^i^iou of 1'a1>M v H\T 
JOSHI. 24 A 348, F B. = A.W N. 1902. 66. 

(7) —S. 8— See No. 6, snyrn. 

9—Srg CRIM. Pro Code, ISGS, 
s 4 (r). 5 A.L J. 40 = A,\V.N 1008. ll=30A. 
GG = 7 Cr. L.J 21. 

S. 10—Pleader or MuknU ar-Power to 
practise, —Unless a plea/er or mukhtcar comes 
witbio ihe exceptions to s. 10, Act XVllI of 
1879, or within the proviso, be acts iu con- 
travniition of the provisi^ms of the section, if be 
perform^, even on a single occasion, the func¬ 
tions of a pleader or mukhtear in a Court not 
es^lablisbcd by Royal Charter. I'MTRKSS v. 
BAOt RAM 44 P-R. 1887. Cr. 

(lO)—S$. 10, Zi^Illcgal practising ly a 

pleader^ Jufisiicfion. —A pleader or mukhtear 
practising in the Court of a Subordinate 
Migistrate. io contraventioo of the provisions 
of 9. 10 of the Act. IS only punisbablc under 
8. 32 by such Magistrate, and not by tbo Dis¬ 
trict Magistrate. In the matter of th'^ petition 
of GANG^ DYAL, 4 A. 375 = A W.N. 1882.07. 

^ll) —s. 12—Coauieftoa of pleader for cheat- 
—Pepori to High Court—Argunifiits allov'cd 
to bliow that /nets aid not amount to oflencc.— 
Whore, on a pleader being oonvioted oi cheat- 
ing under s. 417, T.P.C,, the District Judge 
reported the case lo tbc High Court under the 
Legal Practitioners' Act, Counsel for tbe pleader 
was allowed to go behind the convicticiQ and 
show that his acts did not in law amount to the 
oHance of cheaiing. In the matter of DUHOA 
CHARAN, PLEADER. AND S. 12 OF ACT XVIII 
OF 1879, 7 A. 290. P.B=A.W.N. 1885.48. 
[Dt 5 s, 18 A. 174 ; U Or. L.J. 503 = 7 Ind. 
0^s 622. 22 A. 49, P C.] 

( 12 )— S. 15—Grossly unpro/esshnal conduct. 
—Where certain parties to a suit executed an 
agreement io which it was stated that, they 
were unable to pay the pleader's fees owing io 
poverty, a certain sum shall be paid to tbe 
vakilt in consideration of bis conducting the 
case, when tbe case was won, held that it was, 
in effect, an agreement by which the pleader 
became entitled to a share of the property in 
suit in payment of bis services as pleader in the 
suit, and that, in accepting such ao agreement, 
the pleader was guilty of gros'^ly unprofessional 
conduct. In the matter of the CONDUCT OF A 
PLEADER, UNDER S. 13 OP ACT XVIH OF 
1879, LEGAL PRACTITIONERS ACT, 4 0 C. 229. 
(4 C.W.N. 104, 5 C.W.N. 184, R.) 
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—coniinunh I 

(13) —S. l^^Pleader takinj strict against for- \ 
mcr ch^ni — OrostUf vnproper conanct ,—A plOA- I 
der, 4ftt*r Ll-i dj;.uxi53:il wicboaL mi:>concluct orj 
Hk p‘4rt. or >ifcer tbe close of ibe U at 

iiburly to take skUs Hp'-iinst his former emptovor, 
pr'ivided always that ho has do secret^ lo ';irry 
wrth bhn that can le U'^ed to bi9 former thent's 
prejudice. But be uot competout to do 
when be is neither discharged by his client nor ' 
has tbo baainosi, for which ho was retaincO. 
closed. Where a mukhttar retained by the I 
complainant defended the acou'^cd when the | 
latter was r*>tricd after the order ^f bis dirchargo [ 
was set a^ido on revision, heli, that the | 
conduct of the mul'klFor was grossly iinoropor, 
AMMUHAMMxn V. Rahu Sjhm Lad, 45 P L. 

R. 1904 = 2 P,R. 1904, Cr. (6 0.79. 12B. Uo, R.) 

(H) S. ^3—Pleader taking cJ| 7 ^iHs//or- 
7 }i:r c/icnL—A plcider, afur hi3 dKmiss.'il 
without misconduct on hie p^rt, rr after 
the close of the busiiic:<$, is at liberty to 
take sides against his formereinployer, provided 
always, that ho has no secrets to citry with him 
thdt oaD be uicd to bis former clieut*s prcjudico. 

The Court will requirea strong case to be made 
out as a ground for an order restraining a pleader 
from acting in any particular ca«o ; but from 
tbo naiurc of tbo thing it wnl, m general, be 
.satisfied with the atiid ivit of a persoo wbosays 
be made oonrideiitiil communication pertinent 
to Ihe DOW pending suit, without requiriog him 
to go into details, the statomont of which would 
be a disclosure of tbo very matters which it is 
his purpose to keep coocealel. In (he matter of 
Daniel»Mu J. L.B-R. 1893—1900, 18 (12 B. 
91. F.) 

(15) —S. Vi^Plnader — Professional mheon^ 
duct—Enquiry — 5fricf proof necessary .—Jn 
order to soeuro his own foe a pleader was an 
active party to phiciDg his cheat m the hands of 
a money-lender who made a wholly unscrupul¬ 
ous aod extortiouate bargain with the pleader's 
cheat- The pleader knew the terms of that bar¬ 
gain : yet be did not advise or waro bis clieut 
but permitted him to enter into tbo bargain. 
Held, that it was a professional misconduct of a 
grave kind : of a kind which, if permitted would 
tend to corrupt and demoralise the legxl profes¬ 
sion. A high standard of rectitude, diligence, 
duty ^nd zeal is required of pleaders in the inte¬ 
rests of (he B^r. An enquiry into the profes¬ 
sional misconduct of a pleader being of a quasu 
judicial n ituro, the Court must have a strict 
proof of the pleader’s misbehaviour. GOVBRN- 
MENT Pleader v, Raguhath S. Scjle. *10 
Cr. L J. 526 = (1 Bom. L.R. liS0 = 4 Ind. Cas 
266. 

(16) —S. IB^Unprofessional conduct what 
amounts to^Interftrcnct by Privy Council with 
the punishment passed on a pleader by Oie High 
Court.—V/hate a certificated pleader, after his 
employment as a pleader by a Bank bad ceased, 
commenced a correspondence with a suitor 
against whom the Bank had taken proceedings 
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to recover a debt, which showed thtt be was 
guilty of grave ixnpropcieties in his professional 
conduct. Id. such conduct amounted to a 

rei.sonabis c vusc ’’ for suspending him under 
s. 13 of the Act. Whore the quaniuyfi of punisb- 
moiit impede 1 on a pleader fur conduct which 
Htnounted to a “roisooablo caupo” for suspend¬ 
ing him under s. 13 of the Act. was neither 
uareascnablo. nor txces^^ivc* the Pcivy Council 
declined to interfere with the decision of the 
High Court as lo tbo punisbmont. In the matter 
of p. W. 13 A. 93- P.C.-17 I A. 199== 

5 Sar. 638. [R., 29 C. 893 = 6 C.W,N. 556 ; 

31 M. 29*8 M.L.T. 22 = 6 Ind. Cas. 3l3 = M. 
M.N., 1910, 163*11 Cf.L.J, 310*20 M.L.J. 
500.) 

(17) ~S. 13— Other reasonable cause "— 
Writing of an ait 07 ^;/mo 2 /s letter by pleader .— 
Where a pleader wrote a lettor, which be did 
not sign, to an oHicer, who was conducting an 
enquiry into a charge of bribery against a 
Roveuuo Inspector, the leKet making allega- 
tiori;), which were intonded to projudice the mind 
of tbo olficor m connection with tho matter, 
which he whs investigating, held, that the 
pleader was guilty of misconduct and that be 
should be su.^pended '^foc oiber reasonable cause'* 
under s. 13, cl. (/), Legal Practitioners Act, 

SUB Collector of north aucot v. C. 
SesHachauiaU. 13 M L J. 65^26 M. 446. 

(18) — S. 13— Profesiional misconduct, what 
am^junts to.—K legal practitioner who, believing 
bimself to be under a pocuniary liability to bis 
client, endeavours to got tho client to accept a 
less amount than that for which be is liable, is 
not guilty of grossly improper oo^^duot within 
the meaning of s. 13 of the Logal Priotitioners* 
Act. In (hemafter o/AHSAN ALI, S A.L.J. 
128* A.W N. 19CS, 70. 

(19) —S. 13— of a charge under^ 

Muoshiana.—I d order to sudtaia a charge 
under cl. |c) of 8. 13 of the Act. the gratifioation 
paid to the tout must be " out of any fee paid 
or payable to a pleader," but does not inclaio 
a payment made out of the of a 

plcidcr's Alunshi, AMOLAK RAM v GROWN, 
31 P.W.R. 1909, Cr.*4 Ind, Cas. 1022*11 Cr, 
L.J. 148.(15 0. 162, P.0,,27 0. 1023, D.) [/?., 
110c. LJ. 393 = 6 lud. Ohs. 736*22 P.W.R, 
1910.) 

(20) —S, 13 •^Professional mUcoyuiuct — Advo^ 
cate—Grave moral turpitude—Instituting /uI-JS 
case and supporting it by gross pit)ury — Boi- 
dsnee —Convicfion—7nfer/cre«rc of High Court 

sue A cases.—Where an Advocate was found 
guilty of having committed gross perjury and 
where the coarse of bis oonduot displayed great 
moral turpitude in having inetituted a false case 
and having supported it by false statement, 
Held^ that be was unfit to remain an Advocate 
any longer, and should be ordered bo be struok 
oS the rolls. In proceedings under the Legal 
Praotitionere’ Act, the High Court will not go 
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into the merits of the conviction, but will 
ordinarily accept the findins-’ of Criminal Courts 
as final. Iv the maturof MM.J . 13 Cr. L.J. 

878 = 17 Ind. Cas. 811 = 5 Bar. L T. 191. 

(21)- S. 13 —Pro^fssionof viisccwbu I— Ibqh 
Court Buies, chap. XV r. uo—Central Civil 
Ccurts Rules. 19l\. chap. XXI. r. 37 —Cu.'. Iro. 
Code. 1908. O. XXI. r. 73.—Jf a pleader, act.nR 
for a decree.bolder, purchases the propirty sold 
in execution of his client’s decree, ho is RUilty 
of ptofessicnal misconduct. The evil is equally 
great if he puicbases the property for other per¬ 
sons. Therefore, where, in execution of bis 
client's decree, a pleader made a purchaso on 
lehall of his father, the Court held him RuiHy 
cl miscouduct. Prv «/• Rule 37 oI 

Cbap, XXI of the General Rules. Civil, 1911, 
applies even to a pleader of the High Court, 
when bo is practising in the Suborainaio 
Courts. Tn <?ic matter of HAR PRASAD SlNGfl, 

13 Cr. L.J. 793 = 17 Ind. Cas. 539. F.B. 

(22)—S. 13—Pffflder — J/isconduef.—Every 1 
practitioner is bound to see. before bo accepts a 
valtalalnoma. that be has not been already 
engaged on tbe other side. To recklessly sign 
vakalatnamos without making proper note i 
thereof, is very nearly approaching misconduct ' 
on tbo part of a pleader. IMAMUL HAQ v. 
FAIZUL HaS.aN, 14 Cr- L J. 44 = 18 Ind. Cas. 
268. F.B, 

(28)—8. 13—Rule 27 of tbe rules framed 
under—Neglect of pleader to appear after re¬ 
ceipt of fees—Pleader engaging in trade—Ac¬ 
tionable claim—Purchase by pleader—Position 
of vftkil- ProfeBBtonal misconduct—High Courts 
disciplinary powers —See LEGAL 
TIONER8—PLEADER AND CLIENT. 23 M.L J. 
447 = 1912, M.W.N. 1029 = 12 M.L T. G15 = 37 
M. 238 = 13 Cr. L.J. 800 = 17 Ind. Cas. 544. 

(24) - S. 13—See LEGAL PRACTITIONERS— 
Pleader AND CLIENT, 4 Ind. Cas. 176. 

(26)—S. 13 ( 6 )—WiscondHcf-Mukhtar’s 

lortfinp on objectionable letter to the presiding 
offlar of a Court— ^•polcgy—Su^fCfision.—Beld, 
ihftt the conduct of a mukhtar^ who writes for 
another person a letter to the address of the 
ptesidiDg officer of a Court, on the supervision 
of Conrts Bobordinate to bis Court, and uses 
highly objectionable language in it, came with¬ 
in the terms of e. 13 {b) of tbe Legal Fracti- 
itoners* AtJt. For such misconduct the Chief 
* Court suspended a tnukh(ar from practice for a 
period of three months and deolioed to accept 
an apolcgy tendered by him before tbo preeid* 
ing officer of the Court ccnccrnedand tbe Chief 
Court. In ths matter of AMukhtab. 166 P L. 
R* ifiOl. 

(26)—S. 18, c 2 «. ( 6 ) and (/]— Evidence Act, 
$4 126— Pleoder lefusing to dtechse prcfessional 
ccmmumcation on teing quesiiomd ly Court— 
ProfiSiiof^al m^surduct.— A pleader, during the 
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course of Ibi' criimti itirr* of a \vilnc?s. asked 
tbo Court to in ikf .1 n l. v'l Int bo represented 
tbowitiio*' b i<l •ii'Ucd TI'O liis (Innoanour, 
but tb'*'Court ob>crvrd IbH it ciid not beat 
what the h.ul - ii'b Itnrcnpon the 

plrndor loft tbe Cinirl PK.ni that he 

would withdraw from ih»* Afti rward.‘« he 

teturned wuh an HpplioiiHt'n ‘>1 that the 

Court had not noted th. slaienu iit ami dtinra- 
novu of the witness?, lUid got it piOM*nJi d i s Iji^ 
client. The pleader, on be iiiR n l^^'d hy tbo 
Ccurt whether bo was inhlrucicd b\ bir- client 
to write the applicatiLUi, d’chnnl to answer 
relying on s. 1*26 of the Kvidence Art. IJild, 
(1) Ibat an action against tho picador under 
c\>. ib) Hiid i/‘l of s. 13 of I ho Legal rractilionei;> 
Act could not bo sustained, as it was not i.eces- 
saty for him to consult his client before draft¬ 
ing the petition, it tbo facts took placo within 
bis own cogniziuco and were such as to endan¬ 
ger bis client's interest ; (2) that, in rrlyiug 
upon s, 126 of tbo Evidence Act, the pleader 
I showed no disregard to tfao Court s authority. 
' Satour Prasad V. Emperor, 14 Cr. L.J. 
438»20 lad. Cas. 598. 


( 27 ) —S. 13 fc) (d)—Payment by pleader out 
of hxs MunsnVs fee to a person who brings a case 
to him^iliseonducte — }l*'ld by tbe Full Bench 
that Munshiaiia (Clerk’s feo) does not mean 
the lee paid or payable to a pleader for his 
services, within the term of a. 13 fc) of Act 
XVIII of 1879 as amended ; paying wholly or 
in part iiunshiana to a perseu. who introduces 
a client to a pleader, is not objectionable under 
tbo said 8. 13 (c). provided it is not done in 
pursuance of any previous arraugement between 
that person and the pleader, for tbe pti^uring 
by the former of clients for the latter. Obtfer ; 
— The Munshiana system is very similar to 
that in force in England, whore a Counsels 
clerk is paid by his employer and receives fees 
as well from that employer’s clients. On rccei- 
ving back the case from the Full Ecneb, the 
Division Bench (Johnstone and Williams, J-7.). 
after limarking as follows :—Held, that a 
pleader, who himself pays a sum of money to a 
procurer of clients or allows him to take his 
clerk's ilfunsliinna in whole or in part as a 
gratification for having procured Lima client, 
is as liable to be dealt with under s. 13 (c) of 
Act XVIII of 1879 as if he has paid out of his 
own fee. Remarks—" In referring the aforesaid 
question regarding it (s. i3-c) to the ^EuH 

Bench, we rather assumed that the words out 
of any fee...services ” qualified “tenders” or 
“cives” as well as consonts to tho retention of: 
but examinatloo of the structure of the clauses 
shows that this assumption whs hardly correct 
—the teal meaniog of the clause is this: 
‘•Who tenders or gives any gratifiostioo foe 
procuring or baviog procured the employmentt 
eto., or consents to the retention out of any fee 
paid or payable to him for bis services, or any 
gratification for procuring, eto.’* In the case 
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oMMOLAK Ra.m. PLEADF.I?, 22P.W,R. 1910, 
Cp. = 6 !nd Ca-% 736*11 Cr. L J. 396 = 27 P R. 
1910, Cr =69 P L R 1910. 

(2S)—S. 13, cl. {f)—Plcatiey rcinining in his 
so'oice n 7nan convicted of cheating and who toas 
to be aeclarei n louC^dx. and after his enrohnent 
as a fjleader's chrk wa^ refusei^Makina fnhe 
staUinent.^Bcld, that, a charge of the follow- 
iQg desoriptioa againet a pleader constitutes a 
professional coiscooduct under s. 13, cl. {/) of 
Act XVIII ()( 1879. for which he is liable to be 
either dismissed or suspended for a certain 
period (which wa«; six months in the present 
case). (U That Mr. M, after having given a 
very clear promise to the Bar Council to dis¬ 
miss N. whose name bad been entered in the 
list of suspected touts and to whom notice bad 
been issued to show cause why bo should not 
be proclaimed as a tout» retained N, in his ser¬ 
vice and that he made a distinctly false promise 
in order to escape the further action of the 
Council. {2) That ^Ir. M in the 1st instance 
made a definite promise to escape further action 
of the Bar Council and bo broke that promise, 
and substquenily when an enquiry was made 
from him he deliberately made a false statement 
false to his knowledge, regarding the employ¬ 
ment and notice, itc.. of di^^missa) of N. In (he 
malurof MR, M., 49 P.W.R. 1914. Cr., F.B. 

(29J—5s. 13, li^Power oj High Court to 
transferproccedings.—Tha Chief Court has no 
power, either under s. 25, Civ. Pro. Code, or 
under s. 326, Crim. Pro. Code, or undot the 
provisions of the Punjab Chief Court’s Act, or 
under its general powers of superintendence, to 
order the transfer of a proceeding under s. 14 of 
the Legal Practitioners Act. But the gonetal 
powers of superiDtendeoce and control enables 
the Chief Court to look at the charge, and, if 
it appears that the allegations made do not 
establish a case justifying suspension or dis- 
mibjsal, to direct proceedings to bo stayed. 
Jaimal Singh v. lala Bhagwan Das, 4i 
P.R. 1888, Cr. [i?., 11 P.R. 1909, Cr.*115 P. 
LR. 1909. 28 P.VV.R, 1909, 18 P.R. 1914, 3 
P.R. 1900, Ct.] 

(30) —Ss. 13, Jurisdiction of Subordinate 

Courfs.—The words, “any such misconduct as 
aforesaid,’* in 3. 14, relate to all the cases set 
out in 8. 13. A Court subordinate lo the High 
Court, is, therefore, competent to tr? offencea 
falling under ols. (c) to (/| of s. 13. In the matter 
of the petition of Muh.smmaD ABDUL HAl 
Pleader, 29 A. 61 = 3 A.LJ. 811 = AW.n’ 
1908, 268. (27 0. 1023, 15 C. 152, 26 M.448* 

11 C.L.J. 164=11 Or. D-J. 214 = 5 Ind. 
Cae, 727.] 

(31) —Ss. 13, 14—As amended bj, Act XI of 

Competency of District Judge to enguire 
into a charge of misconduci^Touiism—Chief 
Court's poioer of revision.—Seld^ that:—B. 14 
of Act XYIII of 1679 applies to all olauses of 
s. IS as amended by Act XI of 1896, when any 
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of the charges mentioned in s. 13 of the said Act 
is brought to the notice of any Court within 
whoso local limits the pleader is ordinarily 
practising, the presiding officer has jurisdiction 
to proceed against him (pleader) under its s. 14 
and can report, in tbo manner prescribed 
thereunder, to the High Court for suspending 
or dismissing such pleader in case the charge 
is made out; in acting under s. 14 of the said 
Act the Court is bound to bold a preliminary 
inquiry in order to find out distinctly what is the 
charge, and after satisfying itself that it is prima 
fade a true one, but not before, the Court can 
proceed to issue notice required in paras. 1 and 
2 of the same section. Such a notice if issued 
on a vague report is liable to be set aside on 
revision by the High Court; in order to sustain 
a charge under clause fc) of a. 13 of tbo Aot, the 
gratification paid to the tout must be “out of 
any fee paid or payable to a pleader,” but does 
not include a payment made out of the Mun- 
shiana of a pleader’s Munshi. AMOLAK HkU 

V. CROWN, 31 P.W.R. 1909. Cr. = 4 Ind. 
Cas. 1022. (16 C. 152. P.C..27 C. 1023. D.) [i?., 
11 Cr. L.J. 396 = 6 lud. Cas. 736-22 P.W.R. 
1910, /?.j 

(32) —Ss. 13,14— Conduct of pleader as suitor, 
—A petition couched in disrespectful and im¬ 
proper language, drafted and presented by a 
Pleader to a Court not in bis professional capa¬ 
city but as a party, will not render him liable 
to the penalties provided in the Act for aprofes* 
eional man. as it is possiblo to take notice of 
bis behaviour iu any other way, viz., as one 
committed by a suitor. In tht matter of a 
FIRST Grade plbadbb. 24 H. 17. (F, 7 
Of. L.J. 333= 18 M.L.J. 184 = 3 M.L.T. 237; 
R., llCr.L.J. 310 = 6 Ind. Cas, 313*1910, M. 

W. N.163J 

(33) -Ss. 13, li— Pleader— Unprofessional 
conduct‘d Refusal of brief for polittcal reasons^ 
Right to refuse —Reasons for refusal if mns( be 
stated—Right to move Qigh Court to quash 
proceedings wluri called upon to shoto cause.—A 
pleader is not bound to accept a brief offered to 
him, nor to state his reasons, for refusing to 
accept it. A pleader, having refused a brief 
offered to him, was subjected to a stringent 
examination to disolose his reasons, and, on 
its appearing that bis reasons were political, 
proceedings were started against him under 
the Legal Practitioners' Act and he wae oalled 
upon to show cause why he should not be 
reported to the High Court for unt^roiessional 
conduct. Without waiting to show cause, the 
pleader at once moved the High Court to quash 
the proceedings. Held that be was entitled to 
do so, that there was no rule of procedure to 
justify the examination to which he was sub- 
jeoted. In the matter f KaBIN CHANDRA DaS 

Gupta, 12 C.W.N.Soi. 

(34) —Ss, 13, 14—As amended by Act XI of 
1896 —Meaning of expression any * other reasw* 

• able cause*— Misconduct prior to enrolment 
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deled oi chrLtacUr ^Pewer of siuitor- 
dinate Court lo 2 >' 0 Cted undrr s. 14 .—I Id.i, per 
Hill, J., iaqredng with Rimpioi. J.t aod 
disscfiti^^ from Glioso, J). Each of the clauses 
oi 8. 13 which pcecodes cU (/) is fieoorilly 
distiaot from the rest and is exhtiiistivo of us 
owagOQOS, «ad. wber^ this is so, the principle 
of e/usiem generis C4d h^rdl? apply. 01. (/; vv.^s 
intended to cover misconduct, other than 
pcofeb9ion:%l misoondacs, and to embrace all 
olaasea other than those previously ooumecatad 
in the section, which mislit reasonably be re« 
gatded a? disqualifying a person from retaining 
the oSce of a pleader or ^nuklKear, S, 13 (/) 
was also intonded to provide for cius>»s dis- j 
qualifying a person for retaining the olTi:o of 
pleader or mukhtear, and that a moral defect 
of character may be one of snob causes. An 
ofienca committed prior to admission as legal 
practitioner may be mads the foundation of a 
proceeding uodet s. 13, provided it is of such a 
nature as to imply a perminent detect of 
character of a disqualifying kind. Per Ghoso, 

3,y contra ,—Tne words *'or for any other rea¬ 
sonable cause '* iu cl. (f) of s. 13 should be 
oonstcued according to the wcU-known C4U00 
of GOQstraction, that when general words follow 
pirticuUr words of the same nature, they ate 
presumed to be restricted to the same genus as 
those words unless it can be shown from an 
ioapeotioo of the scope of the legislation that 
the general words were meant in a wider eon^e. 

It is extremely doubtful whether the words 
••any other reasonable cause’* ate intended to 
apply to any act other than professional mis¬ 
conduct. and ocourciog bslore or after the eu- 
rolment of a person as a pleader or mukhteat. 
As bearing upon the question, s. 12 which 
authorizes the suspension or dismissal of a 
pleader or mukhteat on oonviotion of a criminal 
oBence may bo referred to. The section could 
only refer to a conviction subsequent to his 
enrolment as a pleader or mukhteat. (7 B.L. 
R. 179, Relied on.) [F,, 29 0. 890, P.B., 13 M. 
L,J. 65«26M. 448; R., 166 P.L.R 1901.] 
A reference was made by a Sessions Judge, 
under e. 14 of the Legal Practitioners* Act, 
recommending that a certain mukhtear, who has 
been practising as such in the cticDinal 
Oourts, should be dismissed. The grounds 
for this recommeadatioa were that the mukh¬ 
tear was dismissed from the office of Sub- 
Inspector of Police, which be held previously, (or 
gross misoonduot and that, subsequently, bo pro¬ 
cured a certificate of good moral character from 
a pleader by ooncealiog bis previous history, 
and,by means of that oertifioate, thus improperly 
obtained, he gained admission to the examina¬ 
tion of mukbtears. Held per Hill, J. (agreeing 
with Ghose, J. and dissenfinp from Rampini, 
J»), that the mukhtear ought not to be dismiss* 
ed or euspeodod in ooDsequence simply of his 
dismissal from the Police, specially in the 
absence of any ** legal proof’* of disqualification 
given in the presence of the mukhtear and that 
oo case* either for dismissal or euspenaion, had 
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born ^^^\do out HSvitist him. lO W.R Mi:;. 5 , /JJ 
Per Hill, J —S 13 auth the High Court, 
after such onquirv. as it ihiuks ftc, to suspend 
or dismiss a pleader or inukbU'ar for any of the 
evusos jiDOoitieJ in ihe ^cctinn, hut ihc power 
of Suoorcliiiate Courts uiuch more restricted 
uuder 8. li. Too ‘’taking of and 

’’iniscooducl *’ referrel ro in s. 11 relates to 
els. (<ij aod {6^ resp'':iivolv of s. 1:3. and it 
is odIy in such c\6e:i that a Suhordinalv Court 
is authorize i to proceed under s. 1). In (he 
Viait^^ro/ VvilSK CIIUNDKU V.\]j. 27 C- 1023^ 
4C.W.N, 389. (15 O. 15i. 14 I.A 154. «.) 
(Di5S , 20 A-6l»A.\V.N. 1900, 2C)S*3A.L. 
J. 6ll;^\, UCcL.J. G15 = 8 Ind. Gas. 2HJ 
^GN.L.R. 129: R., 4 C LJ. 229^10 C.W, 
N. 1059, XI C.L.J. )G4*U Cr. L.J. 2H=5 
lad. Gas. 727 : D.. 11 Cr. L.J. li3--4 lod. 
C.iS, 1022 = 31 r.VV R. 1909, Cr.) 

(35)—Ss. 13, 14—^7n;>ro/cssi';;iuf conduct — 
Entering deliberately into false defences in suits 
toUk intention to defraud —Entering deliberate¬ 
ly iuto false defeoces with the lutcuuon to 
defraud others of their just claims, is a ground 
for action under ss. 13 and 14 of the Lsgal 
Practitioners Act. Therefore, where a Mukhtear 
m^dc defences which were deliberately false, 
and colluded with third parties, with a view to 
iujure and defraud bis opponents who were 
other members of the stmo family ; held^ that 
this was a reasonable cause for taking action 
against the Muklcar. hire AKHOY NAUAIH, 
12 Cr. L.J. 67 = 9 lod. Cas. 362. 

(36) —Ss. 13.14—Pleader abandouing client’s 
casein midst of clioul’s examinatiou in Court, 
to attend another case—X^rofessionil miscon¬ 
duct. See LKGAL PRACTITIONERS—PLEAD- 
EB.AND CLIENT, 14 Cr L.J. 379 = 20 Ind. Gas. 
i39. 

(37) —Ss 13* 40— ^'Othcr reasonable cnwsci** 

meaning of, in s. 1 1—Not restricted to matters 
ejusdom generis matters tn cU. (a) to (e) — 

Charge, necessity to formulate with particularity 
—Evidence Act |I of 1872), s. 132—Answers not 
objected to —No privilege,^An order under s. 13 
of the Log^I Practitioner’s Act can only bo 
made, after notice has been given to the pleader 
to show cause why bo should not be suspended 
or dismissed. The notice must formulate the 
charges with suffioieut precision, to enable the 
pleader to know the charge which he is called 
upon to meet. The words ’’other reasonable 
cause ** in s. 13. oL if) are not restricted to 
matters ejusdem generis with thp matters men¬ 
tioned lads, (a) to (e). Two pleaders organized 
a political meeting and one of the speakers at 
the meeting was convicted of sedition. The two 
pleaders wore also charged with having pub¬ 
lished a leaflet to honour B.O. Pal. Held, these 
oircumatances did not constitute reasonable 
cause ’* for their suspension or dismissal. The 
evidence given by witnesses can be used against 
them in a subaegueot proceeding, if they did 
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/.— Imperial .oontinued. 


’ /.—Imperial Acts^conixon^A. 


Act XVIil of 1879 (Legal Practitioners) 

—continual • 


Act XYIII of 1879 (Legal Practitioners) 

—contuvued. 


cot claim privilege or object to any cf 

tbe which were pnt to them L? rc 

Gan M' TRY Sastry, A Cr 6M L.T 253. F.B. 
=^19 M L.J. 504 ==^3 In<l. Cas\ 344=:^ 11 Cr. L J. 
274. 


(36 )—Ssi 13, AO—Prorec'lviq^bysvbf^rdbvxle 
Coiiri against pleader^ n 'u'fh CoiaCs ;o7t>r of i 
traxisjfr. —S. 13, Act Will rf docs oot ^ 
contain in itself any power onnhling tbe High i 
Court to tran>fer proceedings taken in or by a 
Court Subordinate to it against a picador for 
unprofcp^toral conduct before such Subordinate ' 
Court. Whether tlie High Court has the power 
or not, it is obviously expedient, in hH discipli¬ 
nary matters, that the Court before v/hich 
contempt or misconduct takes place should 
itself deal wiih the contempt or misconduct 
The section contains in itrelf special provisions 
whereby tbe High Court can deal with the 
report when it has been made ; in other words, 
tbe section is full and complete and indepen¬ 
dent of 8. 13. In IJte inntter of the petition of 
PIRTH! Nath. A.W.N. 1B93, 33. 


(39)— S. 14 — PfofeRsioxxnl mx^coxiducl by 
jdcodir—Chofqe before cl Joint Marjieirate^ 
Transfer of the Magistrate^Right of Disfrief 
Magistrate-- I'leodt'r accusing Magistrate n$ 
acting rnnUcinisti. vexotiously, and with a 
vindiciivespinl, tvhelher amounts to professional 
misconduvt.^A pleader was charged with pro¬ 
fessional misconduct in conneotion with tbe 
alteration of tbe date in a certain petition, 
which was presented to a Sub-JIsgistrato. The 
case came before the Jnint Magistrate of that 
divieion for inquiry, Tbe Joint Magistrate, 
before tbe date of ihe inquiry, was transferred 
to another division. The District Magistrate 
made an order transferring tbe charge to the 
same Joint Magistrate, on tbe ground that be 
had dealt with the matter in tbe first iostaoce, 
Beld. that the order of tbe District Magistrate 
transferring tbe charge to the Joint Magistrate 
of a diileront division was unauthorized, and 
that it should accordingly be set aside. There 
ifi no provision of law which authorizes the issue 
of either a summons or a warrant against a 
pleader who fails to appear in answer to a 
charge preferred against him under s* 14 of the 
Legal Practitioners' Act, Where a Magistrate 
issued a warrant against a pleader in such a 
case, and the pleader attached a written state¬ 
ment to the warrant in which be stated that 
the Magistrate, in issuing tbe warrant, had 
acted maliciously, vezatiously and with a 
vindictive spirit, it was held, that such langu¬ 
age, though to the last degree improper, did nob 
amount to fraudulent or grossly improper 
conduct in the discharge of his professional 
duty, within tbe moaning of s. 14 of the Legal 
Practitioners' Act. In re K.R. Ram Chandra 
IYER, 3 M.L.T. 2S7«7 Cr. L J. 333*18 M L J 
184. 

(40)—S. li—Muhhtears practising in Civil 
and Criminal Courts—Charge of misconduct 


u ith refmnce to pending in ihe Civil 

Ccnrt—Pcxcer of Sub-Divisional Magistrate to 
fraiu^ charge—Jurisdiction.—Who \2 a Sub-Divi¬ 
sional Magistrate framed charges under s. 14 of 
tbo Act against certain mukbtcars, who were 
authorized by tbeir certificates to practise in 
both Civil and Criminal Courts, with reference 
to conduct relating bo sui^s pending before tbs 
Court of the Muosjfi : Held, that tbs Sub- 
Divi<jional Magistrate had acted illegally and 
without jurisdiction, bi re Radha ChURN 
CHUCKKRJ5UTTV, JOC.W.N. 1059 = 4 C.L.J, 
229*4 Cp. L J. 160. <4 C.W N. 389*27 0. 
1U24. /?.) 

(41) —S. 14—Jurisfic/ion.~Tbo Judge or 
Magistrate* who prefers a charge of misconduct 
against a mnhhtear need not nersR^arily trv it. 
CiiARN dass V. Empress. 24 P R. 1881, Cr. 

(42) —S. 14— Proceedings the section — 

Offence punishiblc under the Penal Cods— 
Interim order of suspoistoi —Recourse should 
not geni^rally be bad to tbe special and sum¬ 
mary jurisdiction provided by s. 14, where the 
misconduct imputed to a pleader or mukbtear 
amounts to an offence under tbe general and 
criminal law. No interim order of suspensioo 
can be made in a proceeding under s. 14, Act 
XVIII of 1879 by a subordinate Court. Only 
after tbo proceedings have been completed and a 
charge is made and a report is submitted cither 
for tbo suspension nr dismissal of the pleader or 
rnuhhtear, tbe eubordinate Court can order 
suspension. BERCHBY v. COMMISSIONER OF 
Rawalpindi, 28 P R. 1884, Cr. 

(43) —S, 14 — Unprofessional conduct of a 

practitioner — Institution of proceedings by a 
Magistrate, —If an officer presiding in a 
Subordinate Court comes to learn that one of 
the practitioners before tbe Court has been 
guilty of unprofessional conduct, will be 
within the ecopo of bis duties, under 8.14 ol 
tbe Act, to take steps for having the matter 
adjudicated upon. Tbe presiding officer is to 
send him a copy of tbe charge, and also a notice 
that, on a day to be thereby appointed, such 
charge will be taken into consideration* UUi* 
mately, it becomes the duty of such officer, if 
be finds tbe charge established, and considers 
that the pleader should be suspended or dismiss¬ 
ed in consequence, to record hts findings and tbe 
grounds thereof, and to report tbe same to the 
High Court, and tbe High Court may acquit, or 
suspend, or dismiss the pleader or mukbtear. 
In the matter of BOUTHIKAL KRISHNA RAO, 
13 C. 152, P.C.slI I.A. 154^8 Sar, 96. C^.. 

29 A. 61* A.W.N. 1906, 268*3 A.L J. 811i 37 
C. 1023«4 C.VV.N. 389 ; D , 11 Cr. L J. 148* 
4 lad. Gas. I092«3l P.W.B. 1909, Or.] 

(44) —8, 14—Sre SANCTION TO PROSECUTE 
—A UTHORITIES COMPETENT TO CBANT 

Sanction, etc., a.w.n. 1908, 273=s 5 A.L. 
J. 749 = 31 A, 38*9Cr. L.J. 99*1 Ind. Oas. 
669. 
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I .^Imperial /4c^s—cootinued. 

Act XYllI of t879 (Legal Practitioners) 

—I 

(45) —S. li^Sce N 'S. ‘29 to 36, suprn. j 

(46) — Ss, 14, 40—Mokhterir— Suspension b// ' 

District before report to Hiph Court ' 

—Right to be hcnnl before suspension — Order for < 
prosccutinu—Crim. Pro- Codt\ s. 470, — -A leg^l | 
praccitiocier Ci\on‘>t be provismuiilly sn^pondod. 
pondioa inve>tigatinti uinder s. 14 ot tbe 
L?ga! Practitionocs Act) of a charge of mi«ooki- 
doct brought against him, without being beard , 
in defence under 40 ot the Act, and before a 
report boun submitted to the High tViurt 
in tf’rm^ n( s. 14. The “ invc’^tigation *’ referred 
to io the ? 5 octioa is investigation by the High 
Court. Where upon a reference by the Sub* 
Divi'sional Officer reiacing to the conduct of a 
Afjt/v/tfcar in a ca 5 C triud bof*»ro that officer, the 
District iDgistrate suspended the ^tikhieur^ 
and on a p«>rusal of tbo records directed bis 
ptoseoutioo undoe s. 13*2, Penal Code: ^ 

That the order of suspension was without juris- I 
diction. Per Wcodroffe, J-—That tbo order for I 
prosccutioo could not be passed by the District | 
Magistrate under s. 476, Cnm. Pro. Code, as » 
the prnc^edmg, not being propprly before him, • 
was not a judicial pmcreding Per Cnrmfu^. J» ' 
—Tbo District RIagl:«trafe was not acting in \ 
the course of a judiciij pro''C':ding. In the I 
7n<i(Ur of an application of BAJRaNGl SaHM, 
RIUKHTKAU. IS C W N. 269^9 Ind. Cas 225 
= 12 Cr L J. 33»13 C.L.J. 4S7- 

(47) —S. 23—Enquiry by .Magistrate under— 
Whether uucb Migustcite a Court—Sse CriM. 
Pro. CO 0 B. 1898, s, 470, 9 A L.J 156*13 Cc. 
LJ. 190*13 Ind. Cas. lOOG. 

(48) -S, 32—Pracfi^inj; as pleader by un> 
authorized person. —The term practising in 
B. 3i, Legal Practitioners’ Act, does not con¬ 
note the doing of acts habitually or often, but 
eignifios the performnnee of an act by a person 
as a professional man which, as a private in¬ 
dividual. ho could not do. EMPEROR v. BENI 
Bahadur, 26 A. 380*A.W.M. 1904, 56. 

(49) —S. 32—Mukbtcar pracfisir>j without a 
cerlificate»^A mukhtear f-'^und to have practised 
fora number of years without renewing bis 
oertifioate but to have paid to his clerk, year 
after year, the sum requisite for a renewal of 
the certificate, was fined a sum covering the 
value of the stamps requisite for the renewal of 
the certificate for the years during which he was 
eo practising. In tJie mailer of MUKHTEAR, 

A,W.N. 1897. 8. 

(60)—S. 32—Sse Nc, 10, supra. 

(51)—Ss. 82 and 14— R. 452 o/ rules of Court 
of ah April, 1898—R^/usaJ to renew certificate 
of mukhtear on account of pendency of proceed^ 
ings under $. 193. I.P.O,--Tho fact that crim¬ 
inal proceedings in connection with an offence 
under s. 193, I.P.O., are pending against a 
mukhtear is not a euffioient reason within the 
meaning of r. 462 of the Rules of the Court 
oi 4tb April, 1896, for refusing to renew bis 

96 


f fmperlat .4c/s—continued. 

Act XVni of 1879 (Legal Practitioners) 

certiiii'i’o, unli*-.' l)i*<frM'' .Tudgo also 
action under M m 'he Ij»'uhI Practitioners^' 
Act. In (n.r mnUrf' '•/ il;,' rrfituoiof Ari.sMDAfl 
1II.’S\1NV A.W.K 1901, 60. 

(52) — S. 'li> — T ><it -^Covn (o dt- 

daret^iof i tb Act LWIII <7 JS34). 

s. 23.—A Judkjcir) ih* INuijih i?* n^r. 

component to decl.irc v p' r^on a 1 uudor 

s. 36 of the Legal Pf.ictitionor.'* under 

the Punjab Courts Vet. s 23, * In* Tjoml 1 iMVorn- 
m^nt h'*s nnttfied the Divi.-i vi;\l to 

bo the District Coui t for of tho I.eeJ 

Pfa'*tittOTiers* Act. I'vWv L\c:nMAN I>*sv. 
DISTRICT JUDtJF. (fUKD \Si*UU. J08 P L R. 
1904*22 P.R 1904. 

(53) —S. 36—.4c/ XI 0 / 1300-Tu:^s-/Vflc- 

tice .—Where it appeirod to the H'gh Court, 
on evidence, that certain habitually 

actr^vl its tout'^. they were a^ked show cau^o 
why an order should not be made under s. 36 
of Act XVIII of 1376, nnd, on thoir (ailing to 
givtf evidence that they were living by honest 
and legitimate means, they were included in 
the of touts and "copy i hereof ordered 
to He huQi up in every Coon In the matUrof 
KCAU UAHADUU, A W N. 1896, l07. [R.. 11 

Cr. L.J. 320*6 Ind. Cas. 327 ] 

(54) —S. 36— HighCourt*$ powr.r of interfercyice 

—CTiin. Pro Code, s. 439— High Courts Act, 
s. 15.—The ouly provision under which the 
High Court would interfere with the order of a 
subordinate Court under s. 36 of the Legal 
Praclif ioner'^’ Act is s. 15 of the High Courts 
Act, The High Court ought not to interfere, 
OQ the ground that the finding of tbo Sessions 
Judge was against the weight of the evidence, 
with the order of the latter under 9 . 36 of the 
Legal Practitioner's Act. In the ynaffer of the 
peHiion of MaDHO RAM. 21 A 181*A.W.N. 
1899, 15. [/?., 31 A. 59«6 A L.J 22==A.VV.N. 
1908. 279*1 Ind- Cas. 143, 11 C.L.J. 513* 
11 Cc- L J. 320*6 Ind Cas. 327. 10 Cr. L. 

j. 443^=3 Ind Cas. 977*11 P.R. 1909*115 
P L.R. 1909 = 28 P-W R. 1909, Cr., P.L.R, 
1900* 17 Cr., 22 P R 1901 *108 P L R. 1904 ] 

(55) —S. SCi ^IllegaloratificatioH for furnishing 
cases~Deiters Patent {N. W.P- Court), 

s, 8 . —A letter written by a High Court Vakil to 
another practising in the mofussil, asking the 
latter to send up cases to him and agreeing to 
share tho fees, renders him culpable under s. 36 
of Act XVIII of 1879, and the High Court has 
juriedictiou to tAke up the case, and sunpend the 
pleader, as bis conduct amounts to a reason* 
able cause'* within 8 . 8 of the Letters Patent of 
March 17tb, 1666. Jn the matter of PabbatI 
GH.ABAN CHATTBB.TI, 17 A. 498 = 22 I.A. 193. 
PX ,*6 8 ar. 63S. [R.. 29 A. 95*4 A.L.J. 34 

*9 Bora. L,R. 9«5 C.L.J. 130*11 O.W.N. 
273*17 M.L.J. 74*2 M.L.T. 1,P C., 32 B. 
106*10 Bom. L,R. 21 = 3 M L.T. 131*34 M. 
29*20 M.L.J. 500*8 M.L.T. 22*1910 M,W. 
K, 163*6 Ind. Oas. 313*11 Cr. L.J, 310, 
3 H.L.B. 400 
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i, ^Imperial Acts —ooDtiDued. 

Act XVIl] of 1879 (Legal Practitiooers) 

— continued. 


/.—Imperial i4c/s—continued. 

Act XVIII of 1879 (Legal PractUiooeral' 

—contmued. 


( 50 j_ 5 , 'it\-^Oydcr declu^'ing certain persons 
lo fouis^Jtcoisuin-^JuTitdiclion^Pf acdc^ — 
Si.Uufcs ii and ^5 Viet . Cap. ClV.s. lo— 
Rfi(‘S of Hi'jh Court 0 / the i^th January. 1893, 
rr. 1 ixiiii and 4.—The District and Sessions 
JuJ^e of Meerut held an inquiry under s. 3U of 
tbo Legal Practitioners* Act, 1879, as the result 
of which be ordered certain persons to be pro- 
olaimod to be touts and excluded from tbo pre* 
ciucts of tbe Court') in the provincial division. 
The partiesad^cted applied to iho High Court 
agiiust tbe Judge's order under s. Id of Sta* 
tutes 2i -lu 1 25 Viot., Cap. CIV. On this appli* 
catiou bciug Ui ! before a Division Bench for 
disposal, It w held :—*{Per Karamat ilusnin, 
J.) tnac tbe disciplinary powers of tne Higb 
Court, under 8 . 15 of tbo Statute, being cxer- 
ci^eoiblc only oy the full Court, a beneb of two 
Judges bnd no juri^diotinn to adjudicate upon 
the application, noithet bad a siugic Judge 
jurisdiction to admit it. {Per ^ .likman, J.,) 
that the Court bad ioberent power to dele* 
gate to one or more of its mombers tbo power 
to deal witb apphe ttions :»ucb as tbo present, 
and r. 1 (xiii) of tbo rules of Court of tbe 18tb 
January. 1898, cilccted such a delegation. But 
the powers of tbe Court under s. 15 of tbo Sta* 
tuto were limitcj, and in this instance uo case 
for tbeir otvrci'-o bad been shown. In the 
matter 01 KkuaU NaTH, AWN. 1908,279^ 
6 A.L J. 22«3f A. 59»9 Cr. LJ. 99=1 lod. 
Cas 143. (1 A. iUi, UA. 101. It.) [Diss., 28 

B,W K. 1909 Cc ; It., 10 Cr. L.J. 443 = 3 
Ind. Cas. 977- 115 P.L U. 1909 = 11 P.K. 
1909 Cr., U Cr. L.J. 320 = 6 lod. Cas. 327, 
18 P.R. 1914 Cr.] 

(57) -S. 36—Pu«;a6 Courfs ilef (XVIII of 
1881i, ss. 13, 10—Heoisxon^Order declaring a 
person to be a fouf.—Though, by virtue of tbe 
powers vested iu ibe Chief Court, unders. 13 of 
tbo Punj lb Courts Act, it is competent to tbe 
Court to revise an order passed by a suoordinatc 
Court under s. 36 of tbe Legal Practitiouers' 
ActdccUriJign porS'^n to be a tout, yet, as very 
ooQBiderable discretion in tbe matter of prepar¬ 
ing and publishing its list of touts is aQorded 
to tbo su^^orilin.ito Courts, the Chief Court will 
not interfere with any order passod under 
8 . 36, unless it otn be shown that tbe provisions 
of that section have not been duly complied 
with, or for other good and substantial reason ; 
for oxample, it would be a good ground lor a 
petition to the Chief Court that tbo potitioner's 
name was iooluded in a list of touts without 
any opportuuity being given to him of showing 
oause against such ioclueion. Similarly, tbe 
Chief Court will in a proper case interfere, if it 
finds that there is no evidence whatever to 
support the finding of tbe subordinate Court, 
or that tbe evidence, such as it is, cannot 
legally be accepted us proving that tbo petitioner 
U a tout. In this case, the Chief Court set 
aside the order passed by the Divisional Judge, 
on the ground that there was absolutely no 
avid^nco to tbe effect that the petitioner was a 


tout. Man SiNGfi V. King-Emperor of 
INDIA, 115 P.L.R 1909=11 P.R. 1909. Cr. = 28 
P.W F. 1909 = 3 lod. Cas. 977. (3 P.R. 1900, 

Cr =P.L.R- 1900, p. 17. Cr., 2l A. 182, 14 P.R. 
1838, Cr., It.) [i?*, 11 Cr. L.J. 320*6 Ind Cas. 
327.] 

(59) — S. 36 — Tout—Dcclaratioji of person as 
— Revision, poivtrs of Chief Court — Evidence- 
Personal hnoxcledge of Judge .—An order declar¬ 
ing a person to be a tout is one which very 
seriously afiecis tbe cbar.ictcc ^nd prospects of 
the person agaiust whom it is passed. It is 
therefore compeeoDb to tbe Chief Court, in the 
exHreise of U© revisioual jurisdiction, 10 scruti¬ 
nize such orders, with the object of satisfying 
itself that there b«$ bcona compliance with the 
provisions of law, and that the person affected 
has been given full opportunity of meeting the 
eb.irge brought against him. Tbe District 
Judge is bound to examine witnesses named by 
him and summon them for tbe purpose, after 
the evidence against tbe person has been produc* 
ed. Where tbo District Judge declined to do 
so, tbe Chief Court on revision sot aside the 
order, and dirocled him to summon witnesses 
named by tbo person declared as a tout and 
record the evideuco and pa*?s ordors on the 
whole ovidencj on tbe record. Toe District 
Judge ought not to impart his own personal 
knowledge in a case, unless be informs the 
person of tbo nature and source of bis informa* 
tioD and allows himself to be cross-examined 
thereupon —a process which is fraught with 
grave iucouveniencG. Where statements by 
certain picadors made on a previous occasion 
were read to them hy tbo District Judge and 
the persons against wbooi proceedings were 
held wore allowed opportunity to cross-examine 
them. Held, that the irregularity in tbe pro* 
codure adopted hy tbo Distriot Judge was not a 
sufficient ground fer iuterferonce by tbo Chief 
Court on revision. If a number of respectable 
pleaders in a particular District ace found to be 
of opiv^ton that a person is a tout, the fact is 
sufficient to justify the Distriot Judge in hold¬ 
ing that the person charged is by general repute 
a tout, Tbe law was framed as it is, with tbe 
distinct object of evading the difficulty of com* 
palling witnesses to give the specific grounds 
upon which their opinions were based, and in 
cross.examiUHtion tbe witnesses cannot be com* 
polled to give particulars regarding specific 
instances, though no doubt it is open to the 
per$oa charged to show that a particular wit* 
ness has an animus against him or that for 
other reasons his testimony should not be 
accepted witrhoui demur. BUTE KHAN 

Crown. 120 P.L.R. 1909 = 29 P.W.R. 1909, 
Cr. = 3 Ind. Gas. 982. [i?,, 11 Cr. L.J, 320«6 

Ind. Cas. 327.] 

(59)—S. 36 —Order proclaiming a per^^ 
“ tout ”—Poxoer of Chief Court to inUtlere*^ 
Tbe Chief Court has juriadiotion, in pursuance 
of its general powers of general superintendenoe 
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4c<s-^cootinuod. 

Aot XYllI of 1879 (Legal Practittoncps) , 

—co?iiinued. 

and control under s. 13, of Punjab Courts Act. 
1894, to interfere wiib hu order of a District 
Magistrate holding a person to be a tout 1 
where he has so held without con^idcriiig the < 
definition of the term tout'' as defined in s. 1 | 
of Act XI of 1896. CHANNAN UASv. EMIMUvSS, 
3P.R. 1900, Cr. [Cited, 22 P.R. 1904, Cr.; iJ.. 

11 Cr. L.J. 143-4 Itid. Cas. P.W.R ! 

1909 Cr., 8 Ind. Cas. 977 = 11 PR 1909 Cr.= : 
10 Cr. L.J. 443 —115 P.L R I903l Dis<ipproi>crf, ' 
18 P.R 1914, Cr.] I 

(60) —S. 36— Tout — Declaration xvithout legal 
proofs — 8 . 86 of Act XVill of 1879 requires ^ 
proof by gouoral repute or otherwise, before a ; 
man can be dubbed a tout. Such evidence i 
must be taken lo presence of tbe accused as in • 
other criminal ease.^, and without doing so a 
declaration mado is i liable to bo ^ct aside on 
revision. SH.^NKER SlNCiH v. ThK CUOWN, 

12 P.W.R. 1912 Cr.-U2 P.L R 1912-lS 
Ind. Cas. 307-13 Cr. L.J 467. 

(61) —S. 36—Toui ^Inguiry to be made by 
Magistrate himself—Power not to be deltgaled— 
Evidence to be recordid—Oppo^ (unity of cross* 
examination of toiincsscs to oe given to alleged 
tout, —Ao inquiry, under s. 30 of tbo Lcgnl 
Practitioners’ Act, must bo made b; the District 
Magistrate himself, and bo caonot delegate bis 
powers to any subordinaio officer. U2 G.W.N. 
842, 12 C. W.N. 843. Note, F.) The decision 
of at Court deteroiiiiiug that a person is a 
tout must be based on substantial legal 
evidence. (4 C.W.N« 36, Rel^) Tbe persou 
against whom the evidenco is directed must 
have an epportuoity of crcss*ezamiDing tbe 
witnesses. In re HaRI PaDA MukheR.H, 13 
Cf. L.J. SlO-15 lod. Can. 6S4. 

(62)--S. 36—5. 3 (os amended by Act XI of 
1696}— Order of District Magistrate framing a 
itsf of touts—Chief Court's power to revtse the 
order—a. 13, Act XVIll of 1884 (Punjab 
Courts). —A District Magistrate, purporting to 
act under s. 36 of tbe Logal Practitioners’ Act, 
directed that tbe names of certain persons spe> 
oified in hia order should be included in a list 
oi * touts ’ to be hung up in bis Court and in 
Oourts subordinate to him. Held, tbe Chief 
Court has no jurisdiction to revise tbe Magis¬ 
trate’s order. Proceedings under b. 36 of tbe 
Legal Pcaotitionera Act are neither Civil Pro- 
oeedingB governed by tbe provisions of the Code 
of Civil Procedure, nor Criminal Proceedings 
governed by the Orim. Pro. Code, and as a result 
neither the Civil not tbe Criminal jurisdiction 
of the High, or Chief, Court can be invoked for 
the purpose of revieing orders passed under that 
seotioQ (21 A 181, 81 A. 69. 11 C.L.J. 513, 16 
Ind, Oas, 896, 11 P.R, 1909, Cr,, 41 P.R. 1888, 
18 of tbe Pan jab Courts Act gives 
the Chief Oouit a power of superintendence and 
control only over Civil Courts, and tbe provi- 
eioDB of that section are not relevant to a case 
such as the present where the Chief Conrt is 
asked to revise the order of a District Magistrate 


I. — imperial .4 c(s —continuedi 

Act XVIli of 1879 (Legal Practitioners) 

—coneludi ti. 

who bu.'J, ill tb;\t taken action under 

s. 36 of I lie Lcgil 1 r-irtil A-t With 

such ail order tbe Chief C urt is not empowered 
bv >iny provi>i«in of hiw tn inii rf«.n». S.AIIAH 
1>IS V. CUOWN. 18 P.R 19f4, Cr =266 P.L.R. 
1914=15 Cr L.J. 601 25 hid. Cas, 513-51 

P W.R. 1914, Cr, (‘ii P.K k-00, li . 

(63)—S. 36—Sr>e SUssKiNS Jr 1 iMJruis- 
DICTION OF, 20 M. 690= l.i M L J. 2r2. 

j64)— 8 , 3G—SerTorT, lOS i’.L.H. 11^01 = 
22 P R. 1904. Cr. 

(651—S. 36— See No-i 4. 6, supra. 

(66) — S. AO—Unpto/essional conduct 
titioner—Opportnx.ttp to uc/cf^d hunsclf —The 
High Court, to whom u 8 ubot<]ioato Court 
lUHkes a report on the unprofessiounl conduct 

t. 1 a pleader, couid not .suspend or dismiss a 

practitioner, without nll^wiug liim an oppor- 
tunily of defeoduig himseU, under s. 14 of the 
Act, before that Court, merely on the evidence 
recorded bv tbe Subordinaio Court. In the 
matter c/SOUTHEKAL KRISHNA RAO, l5 C. 
132, P.C. = 14 I A. 154-5 Sar. 96. [R., 24 

M 83. 34 M. 29 = 11 Cr. L J. 310-6 lud. Cas. 
313=20 M.L.J. 600=1910 M.W.N. 163.] 

(67) —S. 40—See Nos. 37, 3S, 46» 

( 68 ) —S. 41 -Duty of Aavocates.—Ax^ advo¬ 
cate is bound to use his judgment, cxperionco 
and discretion in tbe pro^ouiatiotj of his client's 
oa^e and, whatever bo bis instructions, to 
szcludo all topics and observations of which 
ihd case docs not properly admit. An advocate 
cannot shelter hitnseJf behind bis clients, when 
ho allows himriell to bo made tbe medium of 
reckless imputations on a Court of Justice. Tbe 
publication ol a libiil on a Court of Justice is an 
aggravated rnipdemeanour. In the viaiitr of 
Pen Nell a.p., 2 L.B R. 130. 

(69) —S. 41— Improper conduct — Advocate — 
Privilege as a suitor .—Although any action 
clearly taken as a private individual in tbe 
prosecution of a case, or tbo setting np of a 
defence would not, under ordinary circumstan¬ 
ces, justify the High Court in taking notice of 
such action as a breach of professional good 
conduct, merely because tbe individual con¬ 
cerned happened to be au advocate, yet conduct, 
which is in itself iodcfcusiblo and amounts to 
gross misconduct io an advocate, is not taken 
out of tbe purview of s. 41 of tne Legal Practi¬ 
tioners’ Act by a mere colourable pretence that 
it was tbe conduct of a suitor, defendant, or 
accused in that capacity. In the mailer of ilB. 
Barristbb-AT-Law, 14b P.L.R. 1901 F.B. 

(70) —S. 41—See CONTEMPT OP COURT, 5 
P R. 1902. 

Act XXI of 1879 (Foreign Jurisdiction and 
Extradition). 

[REP. ACT XV OP 1903.] 

See ACT XI OF 1872. 
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— lmpcria! ,4c/s—continued. 

Act XXI of 1S79 iForeign Juriedictioo aod 
Excraclicioiii— v^ntinued. 

•niif cnmmxited by forciqn subjects 
in fnrei(fH (vf'nt-.ry—Jurisdiction of British 
Court. —Where the accused, foreigu subjects, 
Lut who had only rcsiijed for about three years 
in British torntory, committed dacoity iu a 
foreign state, held, that they wer»» not li ihio to 
tried by Hriusb Courts. KMI*UKSS v, 
NaWA1UI» 37 P. R. I8SI. Cr. [ft., l P.R. 
1285, Cr.] 

{2)-^OlTencc$'co>}i>nittfd outside British India 
—of Bntx^ih Counts .—Act XXI of 
1879 admits oS procecJaics bcbi? takeu, in 
British India, reyar iir.g < fionce« committed 
in Foreign State.- onlv on ennditi u) that the 
person charged i« a Native Indian subject of 
Her Majesty and thit the PoUticai Ai’cnt of 
the Foreign State has given his sanction to 
proceedings bein<; taboii in British territory. 
Babu Daldi V. QUBRN, 5 H 23 = 1 Weir 1. 
[ft., 13 M. 123. 24 B. 237. I Bom L.R. 678, 2 
Weir 148.] 

(3) — Competcucy of Justice of Peace at 

to commit a person to the llUjh Ccurl for an 
offence under Mysore Law ^Obiter, — Where a 
person is charged with ati ofTonce against the 
Mysore ^Imes R'CuUtino. 1697, a Ju-tice of 
the Peace ap[r'intrd under the Act of 1379, has 
jurisdiotiou to cjmmit him for trial to the 
High Court under ihc powers conlorrod by s. 6 
of the Act aud the uolification of the Govoro- 
meot of India, dated Julv 21. 1881. ADAMS v. 
EMPEROR, 28 M. 607 * 1 Weir 13 * 1 Weir 757. 

(4) — Civil and 2diltlary Station, Banqalore — 
Ciuif and Sessions Judge and District Magis¬ 
trate of Bangalore^Justiccsof Peace for Mysore 
—Jurisdiction of High CowApplicability of 
Cfimt Pro, Code.—The Civil aitd Sessions 
Judge, as well as the District Magistrate, of 
the Civil and Military Station, Bangalore, 
though they arc appointed justices of the peace 
in the elate of Mysore, are. by virtue of their 
office, justices of the prace in the Civil and 
Military Station of Bangalore, by virtue of Act 
XXI of 1879 ; they arc also Magistrates uf the 
first class, and both their Courts are subordi¬ 
nate to the High Court under the same enact* 
meet. The Civil and Military Station of Ban¬ 
galore is not British territory, but a foreign 
territory belonging to Mysore. The Code of 
Criminal Procedure is in force therein common 
with other Acts by virtue of declarations made 
by the Governoi Oeneral in Council in exercise 
of the powers conferred upon him by Act XXI 
of 1879. In re HAYES. 12 M. 39= ! Weir 10. 

(5) — 8s. 1,11,12 and 18—Faftdif^ of warrant 
issued by Political Agent of Native State agavist 
British Indian 5Ut/€Cf.—Excepting in the case 
of a European British subjecti the Political 
Agent for the Bhopal State may, at the request 
of the State, issue a warrant for the arrest of 
any person who has committed, or is supposed 
to have committed in the Bhopal State an 
offence under b* 409, Penal Code, (which is one 


/,—Imperial /4cfs—continued. 

Act XXI of 1879 (Foreign Juriedlctioo and 
Extradition) 

of the offences mentioned in the schedule), and, 
o;i such person being forwarded, it will be the 
duty of the Political Agent to decide whether 
the accused shall be tried by him or be made 
ever to the State Court for trial. It matters 
not whether a compUint against the accused 
has been made iu tie Political Agent's Court 
or not. and the Magistrate, to whom the war¬ 
rant is directed, is bound, under the provisions 
of s. 12 of tbe Act. to execute it and has no 
authority to question the authority or discretion 
of the Political Agent lo issue it ; a Deputy 
Commissioner, tbereforo, was hold bo have acted 
legally in ordering u w irrant for tbe arrest of a 
Native Indian subject of His Majesty, issued by 
the Political Agent for ihc Bbop.vl Stale, to be 
exccuiod. KMUR AHM4D v. BHOPAL STATE, 
5 O.C. SS 

16)—Ss 3 and ll-See PENAL CODE, 
s. 224. 21 P.R. 1885, Cr. 

(7) —Ss 4, 5-Su ACT I OF 1878, ps. 3, 4, 9, 
8 P.R. 1887, Cr, 

(8) — Ss. 4 an'i C-—Pr-irer of Justi e of the 
Peace to try an Eurctcan British subject for an 
offence purely under Mys\)rc Mines Regulations. 
— A Justice of the Poaco, appointed under 8 . 6 of 
the Foreign Jurisdiction and Extradition Act, 
1879, has power to try aa European British 
8 ubj<^ot for an offence against ibo provisions of 
the Mysore Mines Regulatioos, the offence being 
solely against tbe law of ^tysore. but not 
coming within anv of the provisions of the Penal 
Code. ADAMS v. EMPEROR, 26 M. 607»lWeiP. 
13 »1 Weir. 757. 

(9) —S. 6 —See No. 7, supra. 

(10) —S. 6 —“ Offences^' under the Act .—Tb® 
word ** offences as used in s. 6 of the Act of 
1879 is not restricted to offences as defined by 
3 . 40, Penal Code, nor to offences as defined I® 
tbe Code of Criminal Procedure.—(P^f ^hite^ 
C.J.) ADAMS v. EMPEROR, 26 M. 607 
Weir 13*1 Weir 737. 

(11) —S. 6 — See No, 8 , supra. 

( 12 ) —S. 8 — Scope of the section. —S. 8 of the 
Act of 1879 extends to European British sub- 
jectn in States io ludia in alliauce with His 
Majesty the law relating to offences and the 
Criminal Procedure for tbe time being iu 

in British ludia. This seobion, as distinguish* 
ed from e. 4, ta an enactment and notadeolata* 
tioD. It is an entirely independeot provision 
and ought not to be read so as to restrict the 
powers of the Governor-General which are 
declared by e* 4 and which may be delegated 
to bis officers under s. 6 . It is by virtue of s« 8 
that an European British subject can bo tri^ 
in Mysore for an offence against tbe 
The law which is extended to European British 
subjects in Mysore by virtue of s* 8 is not so 
extended to tbe exclusion of all other law. 
Adams v. Empebob, 26 H. 607»i Weir 1S«* 
1 Weir, 787. 
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—Impetini Ac/s—coDtiQuod. 

Aot XXI of 1879 (Foroigu Juriedictioa and 
Exit ^Hiion)—coni inued. 

(13)—S. 8 —tligh Court, inrisdiciion of— 
Kurop^nn British subjects lu Native States 
Cfim. Pro. Code, s. 526 ——S. 8 of Act 
XXI ot 1879 extends, to all BcitisU subjects* 
Native Of European, in Native States, the law 
relating to oQonccs and criminal prooedu^o for 
the time being in British India. The High 
Court of Bombay has the power, in the case of 
a European British subject, of transfecriog a 
case from the Cantonment Magistrate acting 
either as a Justice of the Peuco and as a first- 
class Magistrate, or as a Di^^trict Magistrate, 
with the increased powers given to him by Act 
III of 1881, to Itself or to any criminal Court of 
equal or superior jurisdiction* QUEBN-EM* 
PRESS V, EdW.^UDS, W Dm 9 B. 333. [i?., 11 
B, 160, 20 B. 480.] 

( 14 )— 3 , 9 --Conviction in British India for 
offence comynitted outside .—A convictioa in 
British India for an oSou jo committed outside 
its limits is good under s. 9 of Act XXI of 
1379.—(P^r Garth, C.J., Ponfijex and Morris, 
JJ.) EMPHBSS V. KBSHUB MOHaJ\N. 
EMPRESS V, UOIT PRASAD, 8 C. 988, F.B,=* 

11 C-L R 241*7 Iiid. Jur. 136. [R., 9 C. 288, 

16 C. 6673. 

(15) —S, 9—See ACT XI OF 1372, s, 9, 6 B. 
622. 

(16) —8. 11—St^ Nos. 5, 6, supra. 

( 17 ) — 12—See No. 5. supra. 

(18) —S. 14. enquiry under—High CourCs 
power to transfer enquiry to another Magistrate 
or to control the procedure therein.—'Lho High 
Court had no power to order the transfer of an 
enquiry under s. 14 of the Extiaditiou Act from 
the Court of the Magistrate specially authorised 
to hold the enquiry, because the competency of 
the Magistrate to hold the enquiry depended on 
the authorisation of the Executive Govecoment. 
The law also did not empower the High Court 
to request the Government to appoint another 
Magistrate to enable it to transfer the enquiry 
to that Magistrate if appointed. The High 
Court refused to direct by what procedure the 
Magistrate should be guided in the further 
conduct of the enquiry, as it did not possess 
any power to control or interfere in the conduct 
of an enquiry neld under s. 14 of the Act. In 
the matter of on application of M03UNT DEV- 
DAB. 15 O.W.N. 735»12 Cr. L J. 346*10 
Ind. Cai. 046*88 C. 680 (Note). [Rm 12 Cr. 
L.J. 822*10 Ind. Cas. 618, 15 O.W.N. 737.] 

(19) —8* 18—See No# 6, supra. 

(20) —Buie No. 8| Book Circular XXXIV (c) 
^Juritdiction of District Afopisfrofe.—Rule 
No. 8 of the ** Rules for the apprebeneion, 
demand and surrender of persons charged with 
heinous crimes’’ contained in the treaty with 
Jumna Statei published in the Chief Court’s 
Book Circular XXXIV (c) does not confer a 
lawful aoihority opon the District Magistrate 
as such, to take' prooeedings and pass an order 
Qpon an application by a foreign State tor 


/. —Imperial /Icis—continued. 

Act XXI of 1879 (Foreign Jurisdiction and 
Extradition— CK'Ucludcd, 

extradition of a svil*jfcl of tli.it State. Undor 
that rule, it is coiupt,*u(or (be Government 
to give direction to Us rxorutive rili?ers, not¬ 
withstanding ibii tlo\ iu»y be M'glstratos. 
hire AHM).IU. 21 P R ISBb. Cr. uP.R. 1870. 
Cr., R ) (F , IH C W.N. II C. 100 = 14 

Cr. L J. 673 ; litL, 21 IikI. 

Act Ill of 1880 (Cantonment). 

[REP., ACT XIII OK 

See ACT XIU OK 13*^9. 

See BOM. ACT III OF 1?67. 

See Mad. act T ok 

See C.ANTONMEN r CODE, 1809. 

(D —Extension of C^iuf^-nr.itnt rules outside 
Cantonment limits —is'iicfit n of Criminal 
Courf5. —Rules m^du under cl. 7 of 19 have 
been extended in D’dlii outside the Cautonu'»ent 
limit®. Held that an ordinary Magistrate is 
competeut to ex-rcise bi^ juti?.*hcLion, under 
the above rule?, in a ca'^e which has come 
before him on complaint, and ivy on a report 
bv tbo Police. MUSSAMMVf ALLADAI v. 
EMPRESS. 2 P.R. 1885, Cr, F.B. (laP.R. 1870 

Cr., Appr.) 

( 2 ) —S. 14 — Sub•Colu2'^c^or in the Commis- 
sartat Department, whether a *'soldier.*' A 
Sub-Conductor in the Commissariat Depart¬ 
ment is not a •• soldier ” within the meaning of 
s. 14 of Act III of 18S0. Empress of India 
DOSABHOY FH.NMJr. 8 A. 214. 


V. 


( 3 ) _s 14 —Bengal Excise ..4cf VII o/ 1878. 

3 ^ ^4 _ powtr to cancel license. —lo his judicial 

capacity, a Caotoncment Magi«ltatfe has no 
authority to cancel the license of a person con¬ 
victed upon an oSonce und.r tbia seotioD.as 
the newer to cancel licensee belongs to the 
Revenue authorities, QuEEN-EMPRESS v. 
RAMDHANI PASSl. 13 C. 452. 

(4) —S lA—** European soldier/* meaning of. 
—Wber^ a European soldier gels pay from the 
Civil Department for the discharge of CivU 
duties, as Teh graph Master, in which be is 
cootinuouHly employed, and lives in the Tele- 
ffcanh Office outside the Cantonment boundary 
and attends no drill, he is uot a European 
soldier,” within the meaning of s. 14 ; and ho 
cannot be oonvicied for felling* liquor for the 
use of a European soldier. In the matter of 
JAHANGIR SHAH, S C. 104. Oudh. 

( 5 )_ S, 20, cl. VII—Rules under section^ 

Regisiraticn of woman as prostitute without her 
consent.— Where it was found that the name of 
the accused had been registered as a publio 
prostitute without her consent, and that she 
was not carrying on the occupation of a prosti¬ 
tute, held that she was not liable to be convict¬ 
ed for not presenting herself for 
oatioo as directed, EMPRESS 
A.V.N. 1887. 319. 


v. LATIFANr 







393 


THE ALL INDIA DIGEST. 


396 


!.—Imperial .4c/s~f‘.>ijtiQUcd. 

Act III of 1830 'Cantonment)— conlinued. 

|6)—5. '22--TI ‘inbiy I\[Hni:ipal JcHII of 1872. 
s. ■22u — Li \ .t-e u'c — T’lx .—A license fee 
imposeil und-r 'be rules fram?d under s. 22 of 
fbe Act is not a t^i. Even if it 

wore so, 22 of ib-it Act does not empower the 
(iiverumont to extend s. -2,^0 of Bombay Act 
III of 1372 —which morr-ly imposes ,v peiiilty 
for the us.' of stables without a license arid does 
not provide for the ass»-.t.ment and recov- rv of 
a tax—to a Caotouinent, \ R'^’ilation ihiis 
extending the provisj-.u is ultra vires and in¬ 
operative. (^Ui'iiiM-EMi’RKss V. Mauun 
Kat, Un. Cr C, 413 = Cp. Rg 80 of 1888. 

f7) Ss, •i.p and ll —Rules framed under a.‘Zb 
— Valid r'/r/p.s, —The rule that “everv person 
shall keep in proper repair the boanliry wall, 
fence or orhor caclosurcs of his est iiv or pre¬ 
mises" \va.j hold to be ultia vires of s. ‘2.3, road 
with s. !27. A breach of such a rule is not, 
therefore, puni^Uablo under s. 23. Cll iRDE v 
Empress, 40 P r i884, Cr. [.-ippr.. -i.s p r' 
1897; n .. 3 P.R. 1803 'Jr.J 

(8) —Ss '25, 2S— Rul‘s framed und.-r s. QS. 
breaches of—Jurisdiction cf Magistrate actinq 
as Canioiimou Magistrate miihoiil Govrrnmtnfs 
sanction Co try ca-c. — Held, that a Magistrate 
who was temporarily doing the Magisterial 
work of the Caonnmeiit Magistrate, who was 
absent a few days from the cantonment, was not 
competent to irv a broach of the rules under 
s. 28 of Aot III of 1830. unless the sanction 
of the Government had been previously obtain¬ 
ed bo bis '.flioiiting as Ctntonment Magistrate. 

Empress v. Dbokinandan, A.W.N. 1886, 
2B9« 

(9) --S. 27—-iJufes framed under s. 27—Ultra 
vires.—R. 68 of the Rules framed under s. 27 
of Aot III of 1880 requires owners of house or 
other property within Cantonment limits but 
residing outside such limits to appoint an agent 
to carry out the orders of (be Cautonment 
Committoe, the agent being answerable fer the 
obsecvance of all the present rules aol regula¬ 
tions which refer to the owoord of bouses or 
other property. JJeld. that the rule was ultra 
vires requiring as it does the performance of an 
impossibio act by the house-owner, viz,, the 
appointing of an agent answerable in the seos^ 
oootemplaled by the section. Reli. further, 
that the rule was not a valid rule, inasmuch as 
a rule which n?quires a person to do an act 
which merely facilitates the observance by, or 
enforcement against, another person of rules 
for mimtaioing the oaotonment in a sanitary 

condition is not a rule for maintaioiog tbeoan- 
toomoot ID a sanitary condition within the 
meaning of ol. 6 of a. 27. R\i Bahadur 
MELA R tM V. Empress, 48 P,R. i887, Cr, 

(10) “8. 27—See No, 7i eunra« 

(10 28 — pisgualijlcalicn ol Canton^ 

snenl Magistrate.-^ln every case where it is 
urged that there is a disqualification in the 
Jndge, the oircumstances creating the dtaqualifi- 
catioo must bo clearly determioea before effect 


j I,— Imperial Acts —continued. 

i Act in of 1880 iCaatonraent)—concfiided, 

I could be given to the objeciion, and they ought, 
therefore, to be spe nfied in *.be objection. Rai 
B.tllADCJa MfCLA RAM V. EMPHKSS. 48 P R. 
1887. Cr. (40 P.R, Appr.} [R., 3 P.R. 

ISaS, Cr.]. 

(Ill—S- 38-^Cour?cfion under (he section, not 
op^w'ilahle — Bevision allowed, — Crew. Pro. 
Code s$. 40S, 413. 41G—Thera is no 

appe.il bv Atiy person, whether a European 
I British Subject or n*>t, in jtiv case tried under 
I fi. 2S of the Act-, by \vboni->ocv®c it hai> been 
tried. Tbo proceedings of a Cantonment Magis¬ 
trate under s. 2S are liibla to bo rovsr.od by the 
Chief Court on the revision side on ihe ground 
of a di^quahii'aiion iu the CanCoomeut Magis- 
j tr ite in a p irricuUr ca'^e owing to personal or 
^ pccuiii »rv int«re:^b or biris. CHARDE v. EM- 
j I’RRSS, 40 P R. 1884. Cr. 

• (121—S. 23—See No. 8, supra. 

(13J—Ss. 28 29—7;«prison>nf'nf in de¬ 
fault of 0 / —Imorisoument in 

* default of payment of fine levied under s. 28 of 
Act ril of 18H0 is not valid, as the act provides 
for the consequences of non-ptyment in s. 29. 
CHARDE V. Empress. 40 P.R. 1884. Cr, 

(14)—S 20—See No, 13, supra, 

I^51—Caufoumfinf Raf-?, chap. Ill, r. II 
— Oini$$io7i io report a case of ch'^lera. — 
Omission to report an attack of cbolcrai not¬ 
withstanding a proclamation by the Canton¬ 
ment Migi^traie in tbo 6vi50flrs for two days 
that, whenever any grievous illness, especially 
diarrbcni occurred, the relations of the patient 
were at once to give warning to the police, was 
not a oriminal offence, nor did it amount to a 
breach of r. U. RAMPERSHAD V. EMPRESS, 

9 P.R. 1895 Cr. 

Act IV of 168D (Portuguese Treaty), 

(Rep. act I OF 1903 ]. 

(1)— Offence committed on Bigh seas^ Juris¬ 
diction—Statutes 37 and 38 Vici., c. 27, and 30 
and 31 Vtcf.. c. 124, s. 11,—The rule in 
V. Elf^tone (7 B H.O. Cr. 89) to the effect that 
English, not Indian Law, is applicable to offen* 
CCS committed on the bigh seas and tried in 
India, is altered by Statute 37 and 38 Viot., 

0 . 27, The accused, tho esptain of a native craft, 
was charged with having dishonestly sold his 
cargo at Sukori, close to Goa, and eouttled bis 
ship some three miles on the coast of Goa in 
the course of a voyage from Aleppy to Bombay, 
The accused was arrested in the Ratnagiri 
District and convicted by the Sessions Judge 
of Ratnagiri, The accused cootended that the 
Sessions Judge bad no jurisdiotioo, as the 
offence was committed witbio the territorial 
waters of Goa, and as, even if the offence was 
committed on the high seas, the Eogltsh law 
and not the Indian law would apply. Held 
that, if the offence were committed within three 
miles of Goa* the Treaty Act IV of 1880 
between England and Portagal as regard the 
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4.~ Imperial Acts— ^QOQtiOMed. , I .—Imperial Acts— continaei. 

Act lY of 1880 (Portuguese Treaty)—cM. ' Act Xlil of 1880 (Vaccination)—co»c/ud«(/ 


Goa territory, ooufocrod tbo riftht to try such i 
cases ID British Indi». llehi, also, ibat, if i 
the offence wore committed on the high seas 
beyond the territorial limits of ihreo miles 
from the shore, the Sessions Court at Ratnagiri 
bad jurisdiction, and the Indian I'enal Code 
applied under the provisions of Statutes 30 and i 
31 Viot., o. 1-21. 8. II. and 37 and 38 Viet.. 
0.27. Queen-Empress V. sheik ahdool 
Rahiman, 14 B. 227. [Di-n.. 39 C. 437 » 16 C. 
^Y.N. 471 = 13 Or. L. J. 276= 14 Ind.C.as. 69S ; 
R., 4 Bur. L. T. 58=10 lud. Oas. 705 = 5 L.B. 1 
R. 221.J 

Act XII of 1880 (Kazis). 

of Kaziz appoinifd by Governmnii 
toperiorm religious service in inosnue .—Act XII 
of 1880 does not declare that only the Kazi 
appointed by Government is authorised to per¬ 
form the religious service in the mosques 
within a given area. Suoh right, if it exists, 
must be established by a regular suit brought 
for that purpose in due course of law. MOHAM- 
M.4D MUSALIAR V. KUN.JI ClIEK MUSALIAR. 
11 H. 323 = 2 Weir 117. 

Act Xin of i860 (Yaccioatioo). 

[SUPPLEMENTED (IN BURMA), BUU. ACT. 
II OF 1900; TITLE, PREAMBLE, 8S. 1. 2 (b). 
REP. IN PT. AND AM,, SS. 3A. 19A INS.. SS 5, 
21, 22 (cl. 23 .AM,, IN PROVINCE OF AORA. 
U.P. ACT 11 OF 1907; DEFINITION OF 

"Vaccinator” am., definition of 
“ Superintendent of vaccination ” 
enacted (for Burma), Bur. act vi of 

1908. S. 5 (WHEN NOTIFIED). S. 9. PARA. 2, 
AND 88. 10—22 APPLIED TO MUNICIP.aLITIES. 
Bur. act I OF 1909, 8.4 (2) (WHEN NOTI¬ 
FIED). 8S. 15, 16. 19, 21 APPLIED. BUR. ACT I 
OP 1909, S. 12 (WHEN NOTIFIED). DECLARED 
IN FORCE IN UPPER BURMA (EXCEPT THE 
SHAN States), act XIII op 1893, s. 4.] 

(1) —S.6—See INOCULATION, L.B.R. 1993— 
1900, 645. 

(2) —S. 17—As amended by Burma Vaccina- 
lion Law—Amendment Act of 1900.—Failure to 
comply with a notice for the vaocination of a 
ohild iseued under s. 17 of the Vaccination Act, 
1880, is not punishable under e. 7 of the Burma 
Law Amendment Aot, 1900. The Burma Act of 
1900 is supplementary to the Act of 1880, and 
deals with quite different matters. It provides 
for matters not contained in the Aot of 1880. 
It is not intended to provide a summary pro* 
oedure for oases already provided for in the 
earlier Aot. Xino-Empebob v. On Me. 2 L. 
B.R. 279. 


with such notice, rannnt order tho payment of 
cot.t~. as tboro i-- ni' anthoritv for it m tho 
Vaccinaiion -Acl, atul nnnot iliroot the refund 
of Court-li'os. as s. .U, I'ovirt KiCS A'-t. docs not 
applv. KlNti.l’MPEllOK v. l’(» K \N. 4 L.B R 
12 = 6 Cr. L J. 124. 


Act Y of laSl iProbatc and Administration). 

[REP. IN PT. ACT VII oi- ' III' I’ IN 

PT. AND AM.. ACT XIl 01‘ IS-.r ; .\M. AcT Vt 
OK 1839, SS 11—17; AM. Act li '>r i-hO, 
s. 16 ; AM.. (IN Lower HURM \i. Ai I' Vl ok 
1900. S. 47 : SS. 59, no. 62,64, 69 .\M,. .\( r 
VIII OF 1903. S. 35 S. 156. RKIV, ACT IX 
OK 1909. Declared in i-orce-in ’nil' 
SONTHAI. PaROANAS (S. IoH. HliC- III OI' 
187-2. S. 3. AS AMKNDI'.D BY KK.O. H I OK 1699, 
s. 3 : IN British Baluciust tN, in hkc.. i 
OK 1890. s. 3 : IN Upper Burm\ (except 
THE SHAN STATES). ACT XIII OK l^ys. S. 4.} 

(li —S. 80—Sec DEFAMATION. K P.WK. 
1908, Ct.=7 Cr. L.J. 290=112 P.L.R. 1908 = 
10 F.R. 1908 Cr. 

(2)—S. 98. cJs- 3 a7td i — Sanclioi lo pro- 
secute, without finding if omission lo file nccouyits 
IS intentional or accounts inlfnltonaui/ false .— 
N. wa? the executor lo an estate. Tbc probate 
was revoked. Ho had not filed an account 
during his executorship. After the revocation 
of the probate be was ordered to submit 
accounts. He faded to do so within the time 
appointed. Sanction was given to proseoute 
him under 8. 98. cl. 10, Act V of 1881. Tho 
accounts were subsequently filed, wbereupon 
tho Court kept the order in abey inre ; but 
after the examination oi the accounts and 
suspecting its geouinoness the Court ros'tofed 
the sanction for prosecution. Held, that the 
Judge was not right in making the order depend 
on the examination of the acounts themselves 
and that the Judge ought not to have made an 
order Banctioning the prosecution UD(i*r s. 170 
without an enquiry whether the omission to 
produce the accounts was intentional, or tho 
accounts filed were intentionally fahe. Naba 
CHUNDRA CHOWDBURY V, TRIPURA CHARAN 
CHOWDHURY. 2 C.W N. 597. 

Act XY of 1881 (Indian Factories). 

[Rep. in part and amended, act XI 

OF 1891.] 

See ACT XI OF 1891. 

2 —Factory, definition of .— To con¬ 
stitute a ■ factory,’ certain processes must bo 
carried on " for not less than four months in 
the whole in any year. ” LOCAL GOVERNMENT 
, nnvTNn RaoDeshmukh. 1 N.L.R. 116. 


(8)—S. 18 —Order for costa and for refund of 
Couri-feea—8. Sl,Courl-fees , 4 cf.—Disobedience 
to the notioe issued by the vacoinatiog autbo- 
cities is not an offence, and suoh officers’ report 
to the Magistrate is not a complaint of any 
offence. A Magistrate, therefore, who makes 
an order under e, 16 of that Aot for oompliance 


(2)—Ss. 14, 15 and n—Factory—Occupier— 
Notice under a. 14, effect of—Liability of the 
occupier for breach of the Act—Successor of the 
occupier ,—The substance and import of s. 14 
of ihe lodiao Factoriee Act, 1881, are that the 
occupier of a factory shall send the notioe pre- 
Bcribed, within one month after hU ooonpation 
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Act XY of 1831 [Ifidiaa Factories)—conlinjted. 

)ns commoncfid. If any individual sends such 
•I uOLice, j1i It I' fviJeuoe of a reprcseoiatiou by 
bnii that he i.-: the occupier; but there is 
u 'iLiug in the Act which makes it necessarily 
e..|lcm^lvc evidence. The Court may treat the 
cviut-noe of the notice as sufficient to discharge 
the oiiKs of proof lying on the prosecution at 
11 .e outset, and to shift the burden on to the 
per-^ou who gave the notice. The Court is not 
bcuud to treat it as such. Whether it should 
so treat it or not must depend on ihecircuuj- 
stauccs of each case. There is nothing iu the 
Act to make thu mere succoi.sur in office of a 
person who has given notice under s. U an oc¬ 
cupier himself, unless be is legally in occupa¬ 
tion : What IS an occupation is a quesiicu of 

fact in each case, to be determined with refer¬ 
ence to some well known principles of law. 
The rjuestioD who is the occupier of a factory 
must depend among others, upon these cousi- 
uurations, namely : —who alone b.is the right of 
using the factory for the purposes for which 
It 13 coustruoted and worked ; who has the 
right of regulating and coiuroiliog it; whose 
IS the predominant possession of and general 
superiDtendeiicc over it. Emperou v TaYLOR 
lO Bom. L.R, 38 = 7 Cr. L.J. 44. 

(3) 14, 15, 17—A/cuniiti^ of “ occupitr." 
— ihe words occupier ” is not defined iu the 
factory Act. The proprietor of a factory who 
lives for the greater pirt of the year in a house 
on the factory premises is an occupier for the 
purposes of the Act. In the caseofa factory 
started before the Act of 1681 came into force, 
no notice as required by a. 11 is necessary, and 
an occupier is none the less so for not having 
given the notice. guEEN-EaipRESS v. Manor- 
IMS HABAKHCHAND. Rat. Uo. Cr. C. 902 = Cr. 

Rg. ll of 1897. [D.,29B. 4:13 = 7 Bom. L.R. 
454j. 

(4) 8. 15 ( 1 )— ln(enlional ointsston to give 
tnformatton, liability for. — The inteuiiooal 
omission togive any information required by 
the form of notice prescribed by Government 
would render the person bound to send the 
notice liable to punishment under a. 15 ( 1 ) 

Johab Enalt, l.B.r! 

1893—1900. 407. 

(5) S. 15 (1) (e)— idanager residing on pre- 
mises-Oecupkr.~The manager of a faefory 
who resides in a p.*rt of the premises in which 
the factory la, is not an occupier of the factory 
within the moaning of the Act. EilPEROR v 

Rampratap Magniram, 29 B. 423 = 7 Bom' 
L.R. 454 = 2 Cr. L J. 428. 

See Nos, 2, 3, supra aud No* 11 , 

(7)—jS5. 15tcL {?) a?id j}rot;iso(i) and 17 — 
Liability/or keeping factory in a filthy state-- 
Bengal Municipal Act (HI of 1884 B.C.)— 
Lxability of Municipality —In order to fir 
liability on any person other than the ocoupier 
ofalactory.itis inoumbent upon the latter to 
give the strictest proof of oiroamstances erone- 
mating himself, and it is plain on the face of the 


/.— Imperial Acts —contioued, 

Act XY of 1881 (lodiaa Factorie 8 )^co> 2 cfud^i* 

section that the burden of provini; absence of 
knowJvdge or conseuc on his part Jies entirely 
upon him. The mere fact tbar. a Municipality 
I and the Factory were jointly responsible to 
keep a factory in a cleanly state will not dis¬ 
charge tbc occupier from hii; liability under 
s. 15 of the Factories Act and fix the liability on 
the Municipality under s. 17. The provision 
I of 8. 17 is of a highly penal character, and 
must be construed strictly in favour of the 
accused. CHAIRMAN, OF THE SEUAMPORB 

Municip.ality V Inspector of Facto¬ 
ries, Hoogly, 25 c. 454, [/?., 29 b. 423*7 

Bom. L,R. 451]. 

(9)—S. 15 (J) (c), r, 19 — Factory — Occu¬ 
pier of factory — lUgn^fer of children—Duty to 
keep rcgisier — Ptr^oaal responsibility — Dele- 
(jaiiou of duty, uo defence.—'V ho provisions of 
s. 15 (1) (c) of tbo Factories Act, )S8), throw 
upon the occupier the responsibility of kc^eping 
the register. The responsibility U personal? 
and he cannot get rid of it by saying that be 
had delegated the duty to another person* 
Emperor v. Manioal Bhogilal, li Bom. 
L.R- 12*9 Cr. L.J. 160*1 Ind. Cas. 102, 

(9) -^S. 15 (1) (c), r. 22 (iii) — Uufenced 
ntacfiiiiery—Ring frames with lail-ervds unfenc¬ 
ed. —It is not necessary that an order or notice 
from the Inspector of Factories should bo issued 
to a person, who has not conformed to the rules 
made under the Act, before be can bo charged 
for any oflonce under it. It is tho duty of such 
person to obey the rules, and, io case of his 
disobedience, be becomes liable to oonviotioni 
whether there was any order or not from tho 
Inspector, calling upon him to obey the rules. 
Emperor v. Banoomian Pirbhai. 12 Bora. 
L.R. 229. 

(10) — S. 15 (1> (e), r,22 (iii)—Z)iso5edicwce 0 / 
rules — Notice from Inspector not necessary 
before charge—Conviction —Liability for,^An 
order or notice from the Inspector of Factories 
is not necessary, before a person, who has not 
conformed to the rules made under the Aot, 
can be charged for any offence under it. It is 
the duty of such person to obey the lules* and, 
in case of his disobediencd, be becomes liable 
to conviction, whether there was any order or 
not from the Inspector calling upoo him to 
obey the rules. Empbror v. Banoommn PIR* 
BHAI, 9 M.L T. (Suppl. B ), 17, 

(11)—Ss. 17,15 (g)— Occupier of factory—OiO' 
ner is occupier, —The teem ‘ ocoupier 'as used in 
8 .171 Factories Act, means a person who con¬ 
trols the laotory or work.^hop and the work that 
is done there, and includes the owner of the 
factory. EaiPEROR v, Dhanji GOVINDJI 
BHATB, 18 Born L.R. 328*20 led. Gae. 144* 
14 Cp L J. 384*2 Bom. Cr. C, 71 . 

(J2)~Bale 19 —See No. 3, supra. 

(18)— Rule 22— Sstf Nos. 9, 10, supra. 
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&ct XV! of 1881 (ObBtritctionn in Fairways)* 

Sec Compensation to complainant and 
HIS RELATIVES, RdC, Uu. Or. C. 

Kg. 8 of ISS6. 

&otXXUoflB81 (ExcUc). 

[KEP.. ACT XII OF 1896.] 

Sec ACT X OP 1871. 

See ACT XII OF 189G. 

See BEN. ACT 111 OF 1973. 

See BEN. ACT II OP 1876. 

See BEN. ACT VII OF 1878. 

See Mad. ACT VI OP 1871. 

(1) —Ueanuig o/ the term *di?>post of ' in Excise 
License Form No, Vll.—The osprossioo “ dis¬ 
pose of’’ JU Excise LicoDic Form No. VII refers 
and was lutonded to refer to a disposition of 
the nature ot a s^ie. There is uotbiag to 
indicate that a wider meaning was intended. 
PiH Mahomed. V. queen Empuess, U.B.R. 
1897>190l, Vol. 1. 178. 

(2) — Punishment of tine under the Act. — It 
was not mtouded tbat f^reator seventy should 
be used towards porsoii^ lufcingiag m an oidi* 
nary way the provisions ui the Excise Act and 
a hne will suQico iu such cases. EMPRESS v. 
SUMEUE. 5 C.P.L R. 44. Cr. 

(3) —Illegal sale of liquor to a Bunnan alleged 

to Oe a servant of person entiiled to buy. —It 
Burmau was the agent of a disclosed principal 
the sale should bo considered to be made to the 
principal and not to the agent. QUEEN- 
Empress v. a. Fut, U.B.R. iB97-i90li 
Vol. I, 187. (U.B.K. 1892—18913, 100, U.B.R. 

1897—1901, 184, P.) 

(4) - See ACCOMPLICE -ACCOMPLICE EVI¬ 
DENCE—NECESSITY FOR OORH0I3ORAT1ON, 
L.B,R. 1872—1892, 146. 

{5)—See PENAL Code, h. 18G, L.B.R. 1872 
—1892, 162. 

16)— 3$, 3, 12, 39— Unlicensed sale of Tati,— 
Tari or juice eitraoted from palm trees cannot 
be said to be fermented ” m the senso of s. 39, 
or a. 8 of the Excise Act, and a person selling 
it to paeaezs-by cannot be convicted under 
SB. 12 and 89 of the Act. EMPRESS v. AJAIB, 
A.W.N, 1883, 23B. 

Sa,3, 2l, 41— Country and foreign liquor 
—Bum manufactured in India, —The words 
country ’’ and “ ioreigo *’ liquor refers rather 
to ih^ manner than the place of manufacture. 
Bum manufactured in the foreign method at a 
diatillory in India, comes, for the purposes of 
Act XXII of 1881, under the definition of 
foreign spirit. EMPRESS v. HORMASJI, 24 
P.B. 1B8B, Or. 

(8)—Ss. 3, 22, 41. 42—Rule 13—Illegal pur¬ 
chase cf charae by a licensed vendor .—The 
accused, a lioensed vendor of charas, purchased 
charas in oontraTention of r. 18 of the Rules 
in foroa andar Aot XXII ol 1681, without 

26 


/ —/mper/a/ Acfs—continued. 

ActXXll of 1861 (Excise)— continued. 

a porinit from the Collector and was convicted 
und'.i* 11. lit'., that the conviction w.i^ 
iilcn^l ho did hot cnino under $. 22, and. 
therefore, d>d not come under s. 41. Held, 
further, tb it it w.i^ doulU.lul s diotber r 13, 
which rofer.5 to farincr.’i of llic exei'io or intoxi¬ 
cating drugs, applied to the :4CcU‘ed. llcld^ 
also, tb^t the aoeusod wx; ii iljle l » b- punisbod 
under s. 42. B KIIU KAM v. KMPPvESS. 40 
P.R. 1887, Cr. 

i (9) —S5- 3 and 3S —Act I of 
« ss. 3, 5, 9. 11 071.1 19. llultSiviaiy Act Scucii 
I —of Magisir ^t ^’,—Though CU indit 
' i^ not a drug rolorrecl ii» in 3S re id \vr.b s- 3, 

' cl. Ih) of Act I ol 187S, yer. it is a prohibilcd 
' drug under the Rules fratoed by the Loonl 
Government under s. 5 of tbo and an 

I uuthori/od preparation of the simo id an 
otfciicp, undur s. 9 <f the Act, tlr u,;b not 
und-2r i. 8^ of Act .VXII of l88L. Tnougb an 
1 Ilnnor.iry Magistrate i> nov a pecs-in aiUhnrized 
j to conduct a search uuboi* s. 14 of ibo Opium 
Act, be pDSsossc’i the powers given by s. I'J, and 
^ he can brmscU conuut^t a search on tlie analogy 
. ofs. 65 ol the Crim. Fro. Code. An irCvguluriiy 
i JU the conduct of a ticarcb, uulc5>s it ciiUiCS a 
failure of justice, is u:it uiAtcn:il uii lor a. 537 
of the Crim Pro. Code. EMFRESSv. GaNESUL 
A.W N. 1884.213. 

(10, —S.^, 3 (6> and A\~Yea$t 6if/s not iu- 
j toxicatUig drugs, etc.—Posscs.sion prior to uit- 
I lizxtio^i not an offtiKce—Y'dA'it btlls not being 
I iutoxiciting drugs, or spirit, or formooted 
I liquor, their pos^usdlOD prior to their utduation 
t for tbo miuufacture ol liquor is not pauiohablo 
under s. 41 or any other hoctian of tbo Act. 
QUEEN-hiMPKESS V. NGA LU GALE, L.B.R. 
1872 1892,571. 

(11) —S. 12—Sec No. 6. supra, 

(12) —S. 21-See No. 7, supra. 

(’3j—8. 22—See No. 8, supra. 

(14)-.S3. 27, 28, 29, 30, 34. 47 —XII of 
1896. 5S. 36, 37. 38. 41. 67 —Excise oOiccr,— 
An officer, who before the coming into (orcc of 
Act XII of 1896, is one of the cUss of officers on 
whom had been conferred powers to act as 
Excise Officer under ss. 27, 23, 29, Act XXII of 
1881, and who had therefore power in cortnin 
events to take a case before a ^lagi.itrate under 
s 32 is an Excise Officer wjtbiu the msaniog 
of s. 47, Act XXII of 1831. QUEEN-EMPRESS 
V. M4KUNDA, 20 A. 70 — A.W N. 1897. 162. 
(A.W.N. 1896. 105, Oyerruled). (F., 30 A. 
I 377=»5, A.L.J. 444*A.W.N. 1908, 167«^8 Or, 

I LJ. 5, 16 Cr. L.J. 336^23 Ind. Gas. 688*2 
I P.R. 1914, Cr.*^188 P.L.R. 1914; R.. 103 P.L- 
R. 1903.] 

(15) —B- 23—See No. 14. supra. 

(16) —S. 29 —See No. 14, supra. 

j (17)—8. 30—See No. 14, supra. 

• (IB)—8. 34— See No. 14, supra. 
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Act XXII of 1881 (Excise)— ccniintied, 

(10| —Ss. 34-f2, 3G and 47-~Cow/)/fl2>it by 
police rj/iccr ini'c^sted with powers of an Excise 
0^icn\—\ MigUtrate may take crf.ni 2 »ucu ol 
an cflenrc under s. 36 of Act XXII of }H^\, 
upon the report of a police oflic^-r jnvo'tcd under 
the authority of ei ;34*(T o' Act XXII of 
n'-' anieniifid by Act Vi of 1335, wuh ibe powers 
of Kxosc officer specified in that section, as 
such olliccr must be deemed ao Esene OlUcer 
fr.r the purpose nf s, 47. CiIaTUA v. EmI'ICU- 
Oil. 15 P R. 1087, Cr. (2? P R. 1>S3, Or.. I<.\ 
[l\. 4 P.R. 1S93. Or.: 8 P.U. IDOl : /?.. 7 F.R. 
1888, 9 P.R. 1897. Or.] 

(20) — Ss. 31, 47—Po?/iers of police qyfeer — 

Trial by intcsdQaling Excise orfictr. —A police 
officer invested by the Local Government with 
some of tl:e powers under 34 of the Excise 
Act of )88l IS not authorized to make a 
complaint oi* report of the nature referred to in 
s. 47. [Overruhd. 20 A. 70-A.W,N. 1S97* 
162.) An Excise-r nicer who himself took 
proccedioRs against the accused should not try 
him in respect of tho oQlocc for which be 
instituted the proceedings QUEEN-FiMI*RESS 
V. RA^r ChaRAN. A.W.N. 1898. 103 (2 A. 

806, R.) lOverrnled, 20 A, 70*A.W N. 1897, 
162.) 

(21) —S. 3S—Conuiefion—Sofuor?/ confine• 
vient-Act I of 1868, s. 2 (iS), Penal Code. 

70.—A person, convicted under s. 65 of Act 
XXII of 1881, is liable only to imprisonment, 
simple or ri/»orous, but not to solitary con6De- 
mont, Empress v. guudit Singh, 17 P-R. 
1689. Cr. 

(22) -^ Ss. 35, 47 and i0~Pelilic}i by Excise 
Darocah,—The petition of an Excise DarojjdA 
containing .allegation of an ofienoc under ss. 35 
and 49, Act XXII of 1881. and proseoted by 
the Darogah in person to the Magistrate, who 
tried tho case, was held to be the complaint of 
an Excieo officer within the meaning of 9 . 47, 
Excise Act. MUHAMMAD Bakhsh V. Emp¬ 
ress, 8 P.R. 1894, Cr. (6 4 7 P.R. 1894. Cr., 

R ) [R., 12 Cr, L.J. 94=9 Ind. Cas. 511 =56 

P,L.R. 1911.] 

(23) ~Ss. 35 and 49 —Preparation o/‘'Lahan.’* 
—Lahan ” is not a fermented liquor within 
the meaning of the Excise Act. The inference 
that can possibly be made from tho possession 
of the vessels smelling of lahan is that that the 
accused had made preparations towards manu. 
laoturiog liquor, but falling short of an attempt 
to commit an offence under s. 35. PartaB 
SINGH V, Empress. 29 P.R. 1884. Cr. 

(24) —8. 36—See No, 19, supro. 

(25) —S* 88— See No. 9, supra. 

(26) —8. 39— See No# 6, supra, 

39 and 41—Penai Code, s, 71— 
Jllegal ^ssession and safe.—A person cannot 
be convicted of illegal possession as well as of 
illegal eale of the same epirit# Queen Emp- 
BESS v. NGA TA LOK, L.B.R. 1872—1892,380# 


/. —Imperial /4crs—continued. 

Act XXII of 1881 (Excise)— continued. 

(28) —5. 41 —Selling of surplus drugs tonew 
contractor Just before expiry of contract, —When 
a contracior of drugs sold, just before the 
expirj of bis cjntrar't. hi- remaining stock or 
bhang to tho newly appointed contractor for 
the eosuiijg year, heli. that he had not 
infringe d any of the Rules under the Excise 
Act. Empress v. muh kmm.\d Rahim, 26 P. 
R. 1883, Cr. 

(29) — S. 41— Convictuai for cue offence by 

^latjisttaie a//rrtd into one for another offence 
by ComCourt — AcquittaL —A 

convicuon by a of the offence of 

ecUing illicit opium and charas was altered by 
tbe lower appellate Court into one for posses* 
sioo of opmm and cha» €i'.‘ The Chief Court set 
aside tboconvicUon atr! acquitted the aergsed, 
ou the ground that ihrro was no sufficient 
evidence to convict the accused. RAHIM 
Bakhsh V. Empress, i P.R. 1894, Cr. 

(30) —S. 41 —Convictions on evidence of in- 
/or»ner.—The Chief Court, on revision* seiaside 
a conviction lor an illicit of opium, which 
depended for proof upon the bare statement of 
a hired informer of tbs cooly class without any 
corroboration. GHaNTE SH aH v, LALJI 
Pbrshad, 2 P.R 1894, Cr. 

(.31) —S. 41— Power to arrest and send accus¬ 
ed before Magistrate^Illegal arrtisf t/ invalid 
datrs friaf.—Under this section the power to 
arrest includes the power to send the accused 
before a Magistrate, Prosecutions can, there* 
fore, bo ia»tituted oo the report of an officer 
empowered under ss. 37 and 33 incases in 
which be has arrested or caused the arrest of 
the accused, nddx also, that an illegal arrest 
docs not invalidate the trial. AH HiN v. 
Queen-Empress. U.B R. 1897—1901, Yol. 1, 
182. 

(32)—8. 41—See Nos. 7, 8, 10, 27, supra. 

(331— Ss* 41 and ^1—Offence under the Act 
— Complaint by whom to be made. —No offence 
under the Excise Act, Chap. VII, is cognizable 
by the polico. within tbe meaniDg of s. 4, Crim. 
Pro. Code, and no information by the police or 
by a person other than the Collector or Excise 
officer can give a crimiDal Court jurisdiction to 
enquire into an alleged offence under the Act. 
Tbe absence of a complaint either by the Colleo* 
tor or Excise officer is a defect to which the 
provisions of s. 537 does not apply. KIRPAL 
Singh v. Empress, 28 P.R. 1883, Cr. [R . 
7 P.R 1888. Cr.] 

(34) —S. 42—No. S.swpra, 

(35) —Ss, 42 and 49— Abutment — Sale ift 
breach o/ ftcense by servant.~A servant of a 
licensed liquor vendor sold liquor in contraven¬ 
tion of tbe conditions of tho license without bis 
mastered knowledge. Beld, the master oaooot 
be convicted under s. 42 of tbe Act lor tbe breach 
of the conditions of the license. AH BHBIN v, 
Queen-Empress, L.B R. 1872—1899, 378. 
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i.’-Imperial /4c<s—coutioued. 

Aot XXll of 1831 (Excise)— concluded. 

(36)—S. 47—Possessioji and sole of Chandn— j 
Evidence of sale- —Scvec;\l persons wore found 
togotbor in n room, some of them smokiun 
chandu, imd jurs ecnitniniug iibout 5 tolas of * 
sevL'ii bi ad rests, and tho usual para- | 
pberualui of -ho ch\ndil don wore also found iu 1 
the room. /7t Uf that the oucumstances d*sclos- 1 
ed led up to ouo lufereuco only, uamely, that i 
the chaudu found was oxposed for sale, and 
that the persons found in the don were persons ! 
to whom it was being sold for sniokinp pur- ' 
poses. KlNG-EMl’EUOlt V. BaKIK, A.W.N. 
1902. 17. [Disl.. 7 A.L J. Cr. L.J. 138 

= 5 Ind. Cas. 450.] 

(37j—S. 47—Cowrf frtfciui? cof?>i!3rtnce of off¬ 
ence on report of E.xc<se o^ccr —Police officer 
inVfSfed with certain yowers of Excise officer — 
Court acting on revert of such officer. DRWA 
SINGH V. EmI'UKSS. 4 P R 1893. Cr. (15 P.R. 
1887, Cr.. J? ) [F., 8 P R. 1‘JOl Cr.] See also 
Mangal Sings v. empuess.'.S P.R.1884. Cr. 

(38) -S. 47 -s«:e NvS. 14. J9. ‘20, 'll. -23, 
supra. 

(39) —S. 49— Sale of liquor in breach of license 
to European soldier .-It is only when the licensee 
knows that Ibo vendee is a European soldier i 
or a Burman that be is forbidden to sell to I 
him. QUEEN-EMI'UESS V AHYU (1) Private , 
P Tiernay <2i U.B.R 1897—1901. Vol. 1. 184. 

(40) -S. 49 —Sre Nos. 22.‘23 35, supra. ( 

(41) — Ss. 49 and 52— Holder of ou/-sfiff license i 
leaving shops in charge of servint. — Where the 
holder ol an out-still license leU bis servaut in 
charge of bis shop during his temporary absence 
to sell bis liquor to oustomerst which the ser¬ 
vant accordingly did, h-lS, that neither the ' 
licensee nor his servant was guilty of any 
offence under Act XXII* of 1881- QUEBN- 
EmPRESS V. GUMNAN, A.W-N, 1894, 201. 

(42) —Si. 49.52—License to sell liquor—Tnii. 
—There is no license in Upper Burma to sell 
any liquor, except tart, to a Durman, and con- 
sequently any person, wbolhsr a licensee or not, 
who selU foreign spirit etc., to a Burman, sells 
in oontraveutioD of e. 21 and thereby commits 
the offence deOned in s. 49. Tberefote, as a 
peoaUy is provided iu s 49, that ssetion and 
not B. 62 is applicable to such illicit sale. A. 
Hein v. queen Empress, U.B.R 1897— 
1901, Vol 1, 189. 

(43)—8. 62—See Nos. 41, 42, supra. 

Aok IV of 1882 (Transfer of Property). 

(Am , ACT III OF 1886 j ReP. IN PT. AND 
AM.. ACT U OP 1900 ; SS. 1. 69, 69, 107, 117 
AM., ACT VI OF 1904 ; SS. 8-5—90. 92—94. 96. 
97,99 REP. 8, 100 BBP. IN PT., ACT V OF 1908. 
APPLICATION OF CERTAIN SECTIONS EXT., 
Act XIII OF 1889. B. 82 (t) ; BBP. AS TO 
Grown grants act xv op 1895.] 


/, — Imperial /Ic/s—continued. 

Act lY of 1882 (Transfer ol Property)—conc/ii. 

(1) Ss. 3, I H’.— .Aoiinnable claim—I'urchivso 
by [iliiauur — rrolc-.-ifii.,,! miscomluci— See 
Lf.i; M- i*u.\t TiTi.>Ni;us — Puc.adeu and 
Client. :i7 M. M L.I. 447=i9i-2. 

M.W.N. 1029 = 1^ M L T. M5-1;! Cr. L.J. 600 
= 17 Ind. Gas. 511. 

.Vl-St-r .\CT I OJ' 1S7‘J. s. 3. sub- 
s. 13. 27 C. 5H7 = l C.W.N. .Oil. 

(3)—S. 55—Sre Olli: VTINii—GENl'Il.* L. 27 
aGl = A.W N. l'J05.9S = 2 A.L.J. 2 l.W = 2Cr. 
L.J. 218. 

(D—S. 83 —StV S.ANi'TlON TO TROSKCUTK 
— Conditions requisite for grant oe 
Sanction, etc., A.W.N. is'.'O. U5. 

] (5)—S. 136—See No. supra. 

I 

; Act y of 1882 (Easements). 

(S. 14 ASIENDICD ACT XII OF 1891. EX¬ 
TENDED TO ROMDAY AND THE U. P. ACT 
VIII OF 1801 ] 

S. 2-1—Wntry on Railway premises by domin¬ 
ant own»>r to effect necessary repairs, if an 
c-di'tice-See ACT IX OF 1890,8. 1‘22, 22 B. 
526. 

Act VI of 1882 (Companies); 

[REP. ACT VII OF 1913.] 

(1) —Consfrttefion of words. — The Indian 
Companies Act c.uinot be properly resorted to 
for detprnjiniDg the meaning of words in the 
Municipal Act, sa tbe two Acts arc not in pan 
materia. MYLiPOUE HINDU PERMANENT 
FUNDv. CORPORATION OF MADRAS. 3 M.L. 
T. 400 = 18 M-L.J. 349*31 M. 408. 

(2) _r,j6/c ^1—Lankini? Companies limited by 
shares—Payment u! dividends fiom deposits.— 
Banking Companies limited by shares, when 
they do not register articles of association of 
their own. shall be bound by Table A of Act 
VI of 1882. The business of tbe Company ia 
under the sole and exclusive managemout of the 
Directors. The Directors ate bound not to pay 
dividends out of anything except the profits of 
tbe Company. They are not entitled to pay 
dividends to share-holders out of deposits, 
because when a Bank takes a deposit, it takes it 
on the understanding that the deposit is not to 
be used to pay dividends to share holders at the 
time when the Bank is insolvent and cannot 
lawfully pav dividends. If tho Directors pay 
dividends out of such deposits they are guilty 
under s. 409. as the money so deposited is “pro¬ 
perty” of the Bank within tbe moaning of 
B. 309, though not of the depositors, they being 
not entitled to receive tbe epecifio rupees they 
have paid and as the share-holders including 
tbe Directors have wrongfully gained, though 
it is doubtful whether suoh payment oan be 
regarded as causing wrongful loss to tbe Bank. 
But tbe Manager, Assistant Manager and 
Acoountant. although,not being entrusted with 
such property, they may not be directly guilty 
of an ofienoe under s, 409, may yet be guilty o 
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I.—Imperial Acts —couiinued, 

Act VI of 1882 (Cornpaaics)— canii^iued, 

abetment, by con-piriog with the Directors in { 
the illegal pivmcut ol the diVid<‘Uil. QUEEN- 
EMi'l^LSS V. MOSS,16 A, 88 = A.W.N. 1894,23. 

{-S) -SiC Mad. act III OV 190i. ech. V, 3 
M.L/r. 100 = J8 M L.J-319^^31 M. 406 = 9 Cr. 
LJ. C8. 

(1, 35 —Fine to be levied under (he section 

— Crim. Pro Corfc (1S82), s. 32—Onitssion/i> 
dubj stainfj sliaie warrotts—Discinitxon between 
** for leu'" and '*pe7iaUi /\—If an oflencc under 
s. 35 of the Act is proved, the Migistr\io is 
bound tc impose a line of Ks. 500 in respect of 
each ofioDce cl issuing a share warrant not duly 
stamped. The uct thut s. 32 of the Crim. 
Pro, Code, gives the M igistraie power only to 
inflict lino of Its, l.UUO \v;ll not aticet the 
Magistrate's jurisdiction to imp<>&e a fine of 
more that) Ks, LOGO in a caso where in^rc than 
two share warrants not duly stamped have b^jco 
issued. An omiSi^iou to*-tamp a share warrant 
is an oOcLicc uudec the Act, punnhablo by a 
penalty, A tgistrato has jurisdictiou bo en¬ 
force its payment. No dl^tinctlon can bo drawn 
between the worn “ forfeit * in s. 35 and the 
word penalty’’ in the other seoiion of ihc Act. 
Queen. EMPHEb.s v. Moore, 20 c. 676. [fl., 

35 A. 173«U A.L.J, 19G = ld lod. Gas. 605 = 

14 Cr. L.J. lOoJ 

(6) — Ss. and bO — Officers of Coinpany re¬ 
signing their positions as suck wilhoui resigning 
directorshipS'^Liobilxty ujidcr s. 50 not ajfected 
—Plea 0 / ignorance of fnit;.--Where a paid 
Managing Director and iho Chief Secrotary of 
a Company were prosocutod for an ofl.mce under 
s. 48, and convicted under s. 50, Companies 
Act, Held, that tho fact of their having rc» 
eiened their positious.is Managing Director and 
Chief Beerctary, before the prosecution w.as 
started, without resigaing thereby their posts 
as directors, would not free them from their 
liability under s. 50 of the Act. The plea of 
ignorance ol Uw cannot be accepted. CHHA- 
BiL D.^s V. Emperor, 164 PL.R. I9i4 = i8 
Cr. L.J. 300 = 23 lod. Gas. 508 = 38 P W,R 
1914, Cr. 

(7) —S. 50— See No, 6, supra, 

(8) —Sa. 55, 66 —Bight of share^holdcrt to 
inspect the register of share-holders, 

8. 55, every share bolder, without payment, 
and every member of the public, on payment, 
is entitled to inspect the register of members of 
the company during busiuess-houts, except 
when the register is closed under 8,56, and 

subject to such reasonable restriction as the 
company in general meeting may impose/^ 
Where the ebare-bolders, in general meeting, 
have not placed any restriotioo on the right of 
ioapeotioo, even a temporary refusal tn allow 
the inspection, on the ground that the meeting 
of the directors was going on, will render the 
director responsible for suob refusal liable to 
pay the penalty ptesotibed by s, 55. QUBEN- 
EMPRESS V. beer, ao a. 126 = A.W.N. 1897 
22S. ' 


/.— Imperial Acfs—codtinued. 

Act VI of 1882 (CompanicB)—confinn^d. 

(9) —S. 56—See No, 8. si4»ira. 

(10) — S, 74 and Begulations under $, 220 (6) 

—Faihire to file bahncc^sh^et—Beqistrar only 
compeuni to p»osccute—Power of High Court to 
interfere in a pc7iding c<itc — S, 439 of the Crim. 
Pro, Code,—{1} Hfld, that, under the regula¬ 
tions framed by the Local Goverumert under 
s, 220 (6) of Act VI of 1882, the Registrar is 
the only ollicer authorised for ioslitutiug and 
condur'ting all pro>ecution^ under the Act, 
specially where the prorocutious are in conneo- 
tion with breach of the rules relating to sub¬ 
mission of balance-sheets and other periodical 
returos. So a cimolai*jt under s. 71 of the 
Indian Companies Act lor wilful default in 
filing a balancu-sbcot, brought by the 

Registrar but by a Clerk of bis office and 
countersigned by the Public Prosecutor, is bad 
ill law and not LUtertaiuabic hy a Criminal 
Court. (2j Htld, sUo that, wb^re, by at<y Uw 
or regulation, a c'^rtain person i^ only author¬ 
ised to complain about a ptrticuKr cQeoce, 
the proceedings cf a JI igi^tratf^ ba^cd on a 
complaint relating to thit olivnee, made by 
any unautbonz^d person, arc ultra vires and 
liable to bo set asulo on revision by tho High 
Court au any lime during the pendency of the 
caso. SniB Das v. Sanoam Lad. 35 P.WJR, 
1910, Cr. = 8 Ind. Cas. 190. <20 iVW.R, 1906, 
Cr,. I P.WR, lyoy, Cr,. 3P.\V.li, 1909, Cr., 

Rd 

(11) — S. 'l l ^Complaint rgainst Director for 
failure to file accounts ‘'Jurisdiction of AlQg\S* 
Irate ,—A Magistrate has juri-^iliction to enter- 
tain a complaint uodur s. 74 u( the Companies 
Act against a director of a Company for failure 

I to comply with the provisions of that section 
and for misappropriatiou nf lUonay or {alBifica- 
lion of accounts, but ordinarily a Magistrate 
ought to oe chary of proceeding except after 
reference to the Uegiscrar or on the ompUint 
of responsible persons. SiDHESHWAR GBOSB 
V. KINQ-EmpbrOR 8A LJ. 1260 = 12 lod. 
Cas. 972 = 12Cr. L.J. 996. 

(12) —S ll^Filing bahvice^sheel within year 
—Director resigning before exoiry of year—Not 
liable for failure to file—Mere ceasing lo hold 
necesstry qualificationshjres, effect of -Vacalionr 
of office of Directorship.—A Company is not by 
law obliged to file a balance-sheet till a year 
from its registration is complete, and a Direc¬ 
tor of the Company who resigns office before 
the exoiry of the year canoot bo fixed with 
liability under a. 74, Compauies Act, for failure 
to file a bilance-sbeet with the Registrar of 
Joint Block Companies.* Aot VI of 1882 is not 
precise on the point, but under Ecglish Law 
the mere ceasing to hold the necessary gualifi** 
cation shares involves vacation of his office by a 
Director, and this is made clear by s. 85 (2) of 
the new Aot VII of 1913. CHANDAR BHAN v. 
Emperor, is Cr. L J. 380=23 lod. Oas. 74& 
= 17 P.R. 1914, Cc.=S9 P.W.R. 1914, Cr.^2i0- 
P,L.R, 1914. 
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I.^lmperial >4c^s—continued. 

ActYI of 1882 iConipanica)— coj)tinned, 

74 -}>cn'il(ij — Crim.Pro.Codc. s 4:19 

_ReuJsiou— n^l cise—Sentence, enhance- 

mintof—Dibcrelioiiot Chief Court.— Held, that 
the pen iltv provided hv s- 71 of ibe Compiinte^ 
Act. is a fixed a-id not a max-mum 

penalty Tho it’isi.Ccitp senti need tbe accused 
to a fine of R?. 800 under s. 74 of tho Loiupa- 
nies Aot. The Crown moved for onh.anccinent 
of the fine. Held, also. that, ib rngb the Chief 
Court, had discretion to refuse to oohance a 
seuteiice, yet the present ca^ew-as one in which 
enhancement was ii-’ce«sftrv. CROWN v. T.aTj V 

H.aRKlSHAN L.\L. 37 P.L R. I9l4=l6 P V/ R. 
1914 Cl =tSCr. LJ 260 = 23 Ind. Caa. 468 
= iy'p.R. 1914. Cr. (35 A 173. F.; lO P.W.R. 
1910 = 63 P LR. U)l0. -29 PW.R. 1913 = 58 
P.L.R. 1913 7 PR t8S9 17 PR. V89'», 19 
P.R. 1905, Cr.=78 P.L.R. 1905. 2?.) 

(14) —S 74—Summary trial of cise under— 
Penalty fixed-L'sset pimlty —Powers of 
Magistra’o—.7ce CUIM.PRO.CODE. 1893. a. ^60. 
IIA.LJ 19(5 = 18 Ind. Ca^. 665 = U Cc. L.J. 
105 = 35 A- 173 




(161 —S 8A—PelUion under s. 82 of the Act 
—Power of .Xlaointrale to issue warrant—Crini. 
Pro. Code (Id'Jd). s. 190.—A poution suopattod 
by an aflidavit was presented to a District 
MaKistratc inidcrs. 82 of tho Indian Companies 
Act. Tho Magistrate did not deal valh the 
petitioD as an npplic.ition under the Indian 
Companies Act, hut having the potilioo .and 
the affidavit bef..-ro him and having examined 
the peLitinQcr and purporiing to exercise the 
powers o. nfei'red upm him b.v s. 190. Ctim. 
Pro. Code, issued warrants for arrest and search. 
Held that, as there was no allegatiou either in 
the petition or ullidavit that any oflencu, as 
defined by s. 4 (o). Grim Pn. Code, bad been 
committed, not anything to show that the 
Magibtrau had information, knowledge or 
saapioion that any such oSonce had been oom« 
milted, it was not onipetont for the Migistrato 
to proceod under s. 190 of ibe Cciin. 

In te PaIjAVISS.am PiLE-AI, 1 Weir 720 = 2 
Weir 46 = 2 Weir 149. 

(161—S. ‘216-PaZM statemenis in balance 
sheet before winding up of Company— B dance 
sheet under the Companies Act, nature of.— 
S. 215 of Act VI of 1882 does not apply to false 
etatements contained in a balance-sheet pub¬ 
lished before the comnsencemeat of the winding 
up of a Oompany. QDEBN-EMPRB8S v. MOSS. 
16 A. 8B = A.W.N. 1694. 23. 

(17)—BaZance-sheef under the Indian Com¬ 
panies Act, nature of. —The balance-sheet of a 
Company coming under the Indian Companies 
Aot, in order to represent the aeeets and liabili¬ 
ties of the Company, must be a true balance- 
sheet. It must show the actual condition of the 
Company. It is not sufficient if it should 
aoourately show the state of the acoount books l 
it must, to be a true balanoe-sheet, show the 
actual state of the Company. If the books are 
false and th ebalanoe-sheet represents ibe books, 


/. - Imperial .4cfs -continuod. 

Act VI of 1882 (Companies)— cvncltided. 

the bilaiice •-■hc'ri ir» also false, 

I’.MrUESS V. Moss, 16 A 6S = A.W.N. 1894. 

23. 1 . 9 M.L.T. -‘0 - s Ind. C:i8. 325 = 11 Or. 

L.J. r..>i J 

Act Vlll of 1S02 (Indian Penal Code Amend- 
meuti. 

[SHOUT TiTHM <;ivi:n. I XIV nr 1997; 
VIRTU M.I.Y AMKNUri) Al T X • - --m;. S 21, 

DECbXRHU IN I'OUCr,. IN Mil; SoNTHAIi 

Pauoan s, Rk,g. tit oi' is;j s .3 , as 

AMENDED n\ RCO. Ill Ol’ i^'. s. 3,] 

(D —i>Vi‘ SilNTUNCE—iMlTil'.nNMKNT — 
I.MI’RISOSMENT IN Di.rvUI/t’ OF l‘.lVMi:NT 
OF FINE ETO., 0 A- C.l. 

(21—S. 1—Srf PUNAD CODE, s. Gl. L M R. 
1372 — 1892, 473 . 

Act XI of 1882 (Indian Tariff). 

[ai:r., ACT Vlll OF 1894.) 

See ACT XI OK 1373, 4Cr. L J. 239. 

Act XII of 1832 (Salt). 

[REP. IN I’T,. ACT XX OF 1834 ; llEP. IN 
I'T. ACT .XTI OF 1.391: REP IN Pr.. AND 
AM.. ACT XIX OF 1390. DECLIRED IN 
FORCE—IN THE SONTUAD F.\KGAN.4S (EX¬ 
CEPT s. 31). RUO.III OF 1872. S 3, AS AMEND¬ 
ED BY REO. Ill OF lb09. S- 3 : IN BRITISH 
Baluchistan. Reg. i of 1890, s. a; in 
UPPER BURMA (EXCEPT THE SHAN STATES) 
(SS. I. 2. 6. 7 AND 8 .AND CH. IV), ACT XIU 
OF 1893, S. 4.] 

(I)-—S. 9—Fu-isiou of salt dutu—Laio under 
which pi 4 »iis/t'j 6 )e-Lou;cr Bitr>»ra Land and 
Revnue Act ill of 1870). s. -d'J. cl (c) —When 
sail-duty imposid undue the Salt Act- has not 
boon c->mpoan-Je.l un lor any rules made under 
o'auso (c) of 8. 39 of tho Lower Burma I.Hiid and 
Revenue Aot (11 of 1876). and paymunt of such 
duty is evaded, ih*£ prosecutiou and cor.vintioo 
may be under s. 9 of ibo Salt Act {XII of 1832), 
under which the dutv is prim arily imposed, or 
under s, 39 of tbe Laud livveuuo Act {11 of 
1876 k with rcfercocc to any rules made under 
8 . 39. clause (c) of the Land Revenue Act, for 
oomoositioo w»tb licensees. QUEEN T2MPHESS 
V. SHWB THEIN, L.B R. 1893—1900, 292. 

(2) _ S. 9— Liability of licetisec of salttaciory. 

—Tbo HceQ*^eo of a salt factory id criminally 
liable for aay evasion of payment of salt duty, 
unless be can show not only that he is pernonally 
unaware of the evasion but that bo haseiorcisod 
all proper precautiooa against f*uoh an event 
• happening in his factory In Oie matUr of the 
petition of LaTI RAM, A-W.N. 1891, 181. 

J 3 J— s. 11— himitaiion. —The general 1^^ 
limitation and its schedules are chit-fly intended 
for civil matters* The complaint of a oriminal 
oflooce 16 not a suit or application witbiu the 
meaning of «* 10, Limitation Act, and the 
peremptory terms of s. 11 of Act 
are not affected by that section. 

EMPRESS y, NAGBBHAPPA PAI, 90 B. 895, 
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—Imperial Acts—conihriMoi. 

Act XIV of 18S2 (Code of CivI! Procedure). 

[REP.. ACT V OF 1903.] 

(1) — D-cree '.>dtTinf)wiie lorflum to hnshand 
— F.nlorcivg (iicrie under a sutl for resiiiuH'ni 
d cnnjugal i iqhisagainst',wije—lmpTiionmcnt .— 
Qutrrt : — Whtlber, uadec the pre?>eQt proceuuro 
me Couci can enforce its order upon a wife lo 
return to her husband’^ by givitiR her over 
bodily into her huKb.an(i’5 bands. Such di^^- 
ohedience wt uid seem to frjl witbio s. 200 ''f the 
Code, and to bo enfcrcoablo only by impri'in- 
znnnt, or atrachmeut of property, or both. 
MOONSHEE LUZEOOU RUIIKEM v. SHUM- 
sooNNiss.v BEGUM, nnd JuDOONATn Bose 
V. SnoMsooN.sissA Begum, 8 v;.R,PC 3 = 
11 M I A. 551. 

U-d)—Depnsi'iona before Land R 2 gi«tr.itiou 
Deputy Collector to be t-tkeo as directed in the 
Civ. Pro. Code—See HF.N. Act VII OF 1870 
s. «S. 11 C.W.N. 470 = 5 Cr. L.J. 281. 

(2) —Sfc CIU.M. Pro. Code, ib'js. ps. 439. 
47G, 26 A. 24'J = A W.N. 1904. 15- 

(3l—See Wareakt. 3 C.W.N 005. 

(4) —S. 13—See RES JUDIC.VTa. 11 Bur. L 
R. 259 = 4 L.B R. 3d7. 

(5) —S. 25-See ACT .Will OF 1879, ss. 13 
14. 41 P.R. 1S“8. Cr. 

(6) —R. .30—Specific Relief Act (I of 18771, 
fi, 42—Claim of private right by plaintiff over 

Jand — Glaim of public rigbi by defendants_ 

Cause of action—Partie.s—Person.s cbiimiog 

public right are alono necessary partie.s_Civ. 

Pro. Codo (Act XIVof 1882). s. 30—Irregularity 
in nob recording formal order—See Criw. PUO 
CODE. 1898, a. 133. G Ind. Cas. 46. 

(7) —Ss. 51. 115~See PAL8E EVIDENCE 6 
A.626. 

(8) —S. 52—See FALSE EVIDENCE. 27 P. 
R. 1894, t>. 


I.—Irnperial Acts —continued. 

Act XIV of 1882 (Code of Civil Procedure) 
— contin7ied. 

(17)—s. 269—S^e PENAL CODE, a. 186. L.B. 
R. 1872—1892. 336. 

(ISj S. 274—See CRIMINAL JIlSAPPROPRI- 
ATION. 22 M. 151 = 1 Weir 424. 

(IP)—S. 318 —See CRIMINAL TRESPASS. 1 
C.L.J. 104. 

(20) — Cif. Pro. Code, s. 337 {n)—Scope of the 
section —TIjo accused, a judgment debtor, was 

, arrested and produced b°foro the District jVIun- 
, siff, who gran'ed him five days' time for the 
payment ol the judgment-debt, and also ordered 
ibe prrces.5-serv.?r to keep him in custody till 
then. The accused e-'caped from tho custody, 
Held, that the language of s. 337 (o) would be 
I wide enough to oover the case and that, under 
I cl. 3 of i)>e «ection. tho Di-tnct Munsiff was 
I authorised lo leave the judgmcut-dcbtor in the 
: custody of tho process server. The accused, 
therefore, was guiltv of escaping from lawful 
cnetody. In re Ariy.APPA MudALI, 1 Weir 
717. 

(21) —Ss. 350 and 359—Potf,r of Court to 
.'Old insolvent to Magistrate rn fl>i enguirp 
independent of that utider s. 350, Civ- Pro. Code, 
1882. —Where, on an application for declaring 
the petitioner an insolvent, an enquiry ie held 
under s. 350, and an order is p.asscd under 
s, 351, declaring the petitioner au insrlvent, the 
Court has no jurisdiction to make a fresh 
enquiry under s. 359 and to send the petitioner 
to a Magistrate upon tho basis of such fresh 
enquiry. Though s. 359 docs not say "that an 
application under that section must be made at 
the bearing under s. 350 or soon thereafter, any 
order, under that section (s. 359). must be based 
on the findings arrived at in an enquiry under 
s. 350 No new enquiry is contemplated by 
s. 3.59, NARASAYYA V. SUBBAYYA. IS M.L.J. 
12 . 


(9)—8.70—Sfc CRiar. 
e. 832, A.W.N. 1899. 13. 


Pro. Code (1698), 


(9 a)—S. 115 —See No. 7, supra. 

(10)—S. 174- Sec Contempt cr Court 
12 B. 63. vvuKi 


(ID—8s. 194, 195 and 647—Sfc SESSlot 
Judge, Jurisdiction of, 26 M, 596 = 13 B 
L.J» 27 


(ll-a)—S. 196—Sec No. H,.s^p^a. 

—See False Evidence, lo B. 

2o3« 

C 268—Sfe PENAL CODE. 3 , 210, 16 

(15)—80.258,643—Sec Penal Code s 210 

4 Me 325s 8. 


(16)—8. 268—Penal Code s 1 
U.B.R. 1909, 2nd Quarter, Penal Code, 23, 


(22, 23)—S. 359— iH^conduct of debtor^ 
Offftice—Imprisnnnient by Civil Court, natufB 
0 /.—Although the misconduct of a debtor is 
rendered punishable by the Civil Court only at 
the instance of a creditor, it is none the less 
a criminal offence, aud tho offender, when sen- 
tenced to be imprisoned, should be confined in 
the criminal, not in the civil, jail. Civil Courts, 
when seDtencing an offender to imprisonment 
under s. 359 of the Civ. Pro. Cede, should 
speoify in the warrant, which should be address¬ 
ed to tho officer in charge of the criminal jail* 
whether the imprisonment awarded is simple or 
rigorous. The imprisonment which the Civil 
Court is empowered to award under s. 369, Oiv* 
Pro. Code, may be either rigorous or simple# 
High Court Proceedings. 22nd Sept, 
1879, No. 1572, 1 Weir 718. 

(24) —S. 359—See No, 2], supro, 

(25) —Ss. 359 and 662— Imprisonment of 
debtor under s. 359. Civ. Pro. Code^Power of 
Htjh Court to order the creditor lo provide lot 
mainfetmnee.—The High Court has no power 
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I.—Imperial Acrs—continued. 

Act XIV of 1882 (Code of Civil Procedure) 

—continued. 

under s. 652. Civ. Tco. Code, to frame a rule 
imposing oo a creditor the obligation lo provide 
for the maintoDance of a debtor imprisoned, 
under s. 359. Civ. Pro. Code, the powers con¬ 
ferred by 8 . 652 being restricted to matters of 
procedure. HIGH COURT PROCEEDINGS, 22Qd 
Sept. 1879. No. 1573, 1 Weir 718. 

(26)—S. 366 — Sec PRIVATE DEFENCE. 
Right of, 2 C-P.L.R. 73. 

(27>_Ss, 175. 181—Stfc WRONGFUL CON¬ 
FINEMENT. 4 L.B.R. 253*8 Cr. L.J. 63. 

(27-a)—S. 481—Sec No. 27, supra. 

(28) —Ss. 503, 505 —Sec CRIM- PRO. CODE. 

S. 145,22 A. 214«A.W.N. 1900. 22. 

(29) —B. 505—See No. 28, supra. 

(29-a)—S. 563—See No. 36, su 2 }ra. 

,29-5)-S. 5C9—See No. 36, supra. 

(30) —Ss. 588 (29). C51—Conutefion for fscape 
from lawful custody — Appeal. —Whether a per- 
eon who has be.'rn convicted under s. 651, for 
escaping from lawful custody and has been sen¬ 
tenced for one month, has the right of appeal 
under s. 583 (29). Civ. Pro. Code. EMPRESS 
OP India V, amar Nath, 3 A 318. 

A. 258 = 1 A.L.J. 693 = A.W.N. 1904, 229.] 

(31) — 8 . 591—Set' CONTEMPT OF COURT. 

7 B. 5. 

(32) —s. 622—See HIGH COURT. JURISDIC¬ 
TION OF—Rbvisional Powers of high 
COURT, 1 A. L. J 48l = A W. N. 1904, 170. 8 
C.W N. 73. 

(33) —S. 622—High Court’s power of revision 
of District Judge’s appellate order granting 
sanction to prosecute—See SANCTION TO I'UO- 
8 BCUTE — AUTHORITIES COMTETENT TO 
GRANT SANCTION, ETC-, 6 O.C. 2l6. 

(34) _8. 622—See SANCTION TO PROSECUTE 
—AUTHORITIES COMTETENT TO GRANT 
SANCTION, BTC.. 3 A. 508, 30 A. 38 = 9 Cr. 
L.J. 39=1 Ind. Gas. 669 = 5 A.L.J. 749 = 
A.W.N. 1903, 273, 26 M 139 = 2 Weir 197 = 

2 Weir 577, 3 A.L.J. 394 = A.W.N 1906, 103 = 
a Ct.L.J. 400 = 1 M.L.T. 219 = 28 A. 554. 

( 86 )— 8 . 622—See SANCTION TO PROSECUTE 
—REVOCATION OF SANCTION, 10 C-W.N. 1026 
-4 Or.L.J, 168 . 

( 86 )— 8 a. 622, 647, 568, 569— Reviaibilily 
of proueedings under s. 195, Otim. Pro. Code, 
before Judges of Civil Courts—See SANCTION 
TO PROSEOUTB—AUTHORITIES COMPETENT 
TO GRANT SANCTION, ETC., 2 M.L.T. 84 = 17 
M.L.J. 123 = 5 Or.L.J. 288 = 30 M. 311. 

(37) —S. 640 — Commission foeiamine uiifness- 
es.—In an applioatioo to examine the plaintiff 
under oommiasioo, it was admitted that she 
had appeared petaonally in the Police Oonrt and 
had been examined by the Magistrate. Ordered 
that a oemmiasion do issue to examine the 
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/. —Imperial /tc/s — continuod. 

Act XIV of 1882 (Code of Civil Procedure) 
—concfurfcti 

plaintiff. PROVAT KUMAREE DASSKE V. 
OTURA KlSSEN SETT. 3 C.WN. 753. 

(37-a)—S. 612—See Arrest. 4 a. 27. 

(38)~S. 643—See CUIM. PRO. CODE (1698), 
ss. 435. 476.4 O.C. 96. 

(38-0)—S. 643—Sec CllIM. PRO.CODE (1898), 
s. 476, 1 C. 460. 

( 39 j_S. G43 —See False Kvide-sc e, 30 P. 
R. 1888 . Cr. 

(40J—S. 643—See HlOH COURT. JURISDIC¬ 
TION OK —GENICRAL. 23 C. 532. 

(41) —S. 643—Scefi.ANCTIOX TO PROSECUTE 
— CONDITIONS REQUISITE FOR GRANT OK 
SANCTION, ETC,. 23 U, 632. 

(42) -S. 643—SeeS^NCTlON TO PROSECUTE 

_p.XIMRY OF SANCTION AND LIMITATION, 

7 A 871. F.B. = A.W.N. 1885, 2G7. 

(4i-a)—3. 643—See No. 15. supra. 

(43) —S. Gll — Effecl 0 /.—Tiie tfieut of s. 647. 

Civ Pro. C'’de. is not to make tho provisions of 
the Civ. Pro. Code applicable to proocedinga 
under s. 195. Crim. Pro. Code, which are of a 
criminal, rather than a civil, nature. RAMA 
AlY.lR V VENK.VTACHALA PaDAVaCHI. 30 M. 
311=2 M.L.T. 84=17 M LJ 123 = 6 Cr.LJ. 
288. 11 Cr.L J 280 = 5 lud. Cas, 881 = 

20 M.L J. 102=7 M.L.T. 123 = 33 M. 90.] 

(44) —S. 647 —See Nos. 11 and .36. supra. 

(45) —S. 651 —.^Irrcsl cf judijuienl-debim 

Warrant.— The officer arresting a judgment- 
debtor must have the w<»rrant of arrest in his 
pos.'essio»i at tbo time of making the arrest, 
otLierwi ''0 it is illegal. The etcape of the judg- 
monc-debtor from the custody of the person 
apprehending without the warrant is not punish¬ 
able under s. 651 of the Civ Pro. Code. 
hi.MPRESS OF India v. Amar Nath. 8 A. 318 
= A.W.N. 1883. 54. [F., 27 A. 268 = 1 A.L.J. 

595 = A.W.N. 1904. 229.] 

« 

(46) — 5. 651—Sec Penal Code, ss. 224 and 
225, 1 Weir 211. 

(47) —S. 651—Sec No. 30, supra. 

Act XY of 1882 (Prenidency Small Causea 
Courts). 

[REP. IN PART, ACT XII OF 1891; ACT 
VII OF 1896; Rep. in part and amended, 
ACT I OF 1895,; AMENDED ; ACT VII OF 1892, 
S. 12; ACT HI OF 1899, 88. 28. 39 (2), 69 ; 
AMENDED ACT IV OF 1906, 8. 3, LAST PARA 
REPEALING ACT V OF 1908.] 

(1) —8. 36—See SANCTION TO PROSECUTE 
—REVOCATION OF SANCTION, 27 B, 130 = 4 
Bom. Li«B. 940» 

( 3 )_S. 66—Boom iw ohftwl rented by a parti- 
evdar ptrson^Dwellings —Whether a room in a 


9 
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I.^Imperial Acis^cotv.innei, 

Act XV of 1832 ^Presidency Small Causes 
Courts)— C'jHciuded. 


/.—/ mperia! A cts —coutiQued* 

Act XXI of 1883 (£n3igratioD)'~co7t^tVtt^6d. 


chuvl rcnioi by a pirLicu!:tc p<»c3oa is the 
dwcilin^^ li'KHt; of lUil pcrf^OQ, and its outer 
flor.r .m • IV r d-^or which i biiiif! who Las 
eut*?rol tbo cUuiil cannot hrcik npn*i under 

(^ueen-Kmpubss v k.ukuusuo 
ClKSKnji. Rat. Uo Cr. C. 949. 


Act XX of iSS2 (Indian Paper Currency). 

[Rep.. Act ill of 1905.J 

(l;—S. IG—Con(r,?c^ Act iiX o/ 1872), s. lOS 
— C7irr>'nc7f note — LC'jal U'.id r - Bona fido 
transfer, — Under « In of iho Papt'r I’urroncy 
Act, 188'i, currency noto^are local teuder with- 
in the circK's oi and canii H be troj;t;iJ as 
ordinary ariicles oi inovcablo properly, Trans- 
Ici* of .1 currency note for money cannot be 
called a sale of the norc within the meaniuc of 
the Contract Act. Whocw the Criminal Court 
directed the plaintifi. a bona fide bolder of a 
curroDoy note stolen from the c^ mplaiiunt, to 
make over the samo to him and the pUintifl 
sued Cha def>udant who baJ parsed tbo note to 
the plaintiff IJeld, that tbo dofenlaut bcins a 
bo7ia fide holder tbo suit did not lie. Tbo 
order of the Criroioal Court was wrong but it 
did not give a claim to the plaintiii which Uo 
did not POS-CS3. Dasaunphi v. ImaaXUD- 
DIN, 115 P L.R. 1904*18 P,R. 1905. Civ. 

Act XXI of 1883 (Emigration). 

[REP. IN PT. AND ACTXVItI OP 1890 
AM., ACT I OF IfiOC; AM.. ACT VII OP 1897. 
PUE.AMULE ANDS. 0 AM,. S, 105. PKOVISO[<l); 
REP. Co. XIV ADDED, ACT X OP 1902 
8 . 100; AM., S n2 A, INS., ACT XII OP 1904. 
Meaning of “ India " declared, s. 6 (2), 
PROV. REP., S CA, INS,. S. 18 (1) AM., 80 (1) 
REP; IN PT. AND AM.. ACT Xll OF 1908 ; RBP. 
(EXCEPT IN SONTHAL PAROANAS), ACT XVII 
OF 1908 ; DECLARED IN FORCE IN THE SON* 
THAL PARGANAS. Reg. Ill op 1372. S, 3 AS 
AMENDED 13Y REG III OF 1899, S. 3 ] 

(1)—4$ amended by Act iX o/ 1902), ss. 6, 
107, lll~Magistrale^Ma<7is(ra(e, First Class, 
in s. Ill, inrfudes Presidency Magistrate — 
Agreement with native of India to depart out of 
India by sea to work as an artizan^ Agreement 
made without the permission of (he Protector of 
Emigrants - Liability of mosttr for crhninal 

acts done busttvanion the master's behalf _ 

Jlfaafer liable for agreements entered i>'lo on his 

behalf by his servant in violation of s. Ill_ 

Protector of Emigrants has power to impose rea^ 
sonable terms before issuing permission—Su 7 n^ 
mans, issue of—Fresh summons issned on the 
eame information—Irregularity in procedure— 
Crim, Pro. Code (1898), s. 637,~TUe term 
Magistrate of (be first class used in s. Ill of 
the Emigration Act, 1883. means a Magis¬ 
trate appointed to cxeroise the highest Magis¬ 
terial powers, ordinarily prescribed by the 
Crim. Pro. Code* within his jurisdiction and 
includes a Preeidency Magistrate. Where, on 
an inforroatioD» a summons is issued to the 


accused, and owing to its disclosing uo offence, 
A fro^h summons is issued without any fresh 
or supplemental iuformatiun, the error, omis¬ 
sion or irregularity in the fresh summons, is 
not sufficient, und^c s. 637 of the Crim. Pro. 
Code, to upset the ilnding and seoteoce, unless 
it hns in f iet occasioned “ a failure of justice,’^ 
that 1*5. unless it has uufiirly affected the 
; accused’s defence on the merits. 8nb*9eotioa 
i 1 rf -5. in of tbo PBnigraticn Act hits at- not 
j merely cotoriug into an agreement, but also at 
, any attempt to outer into it. An attempt 
I ccnsi>ts in some crternHl act, which shows 
I that progress is made la the direction of it, or 
towards maiurini? and effecting it, that is, 
something taogiolu and osteniible, of which 
' tbo law can take hold, which can be alleged 
I and proved. Where a penal statute has been 
iufifiiged by servants, and erioiiaul proceedings 
arc taken against the mastrr. although it lies 
upon the prn^iecutor to estaohsh tbo master’s 
^ liability, yet t’ao que^tiou whether bo is liable 
turns necessarily upon what is the true con¬ 
struction to be placed upon tbo statute. The 
statute should he construed not merely with 
rofererce to its language, but also its subjoct- 
mattrr and object. Sab section 1 of s. Ill of 
the Emigration Act. 1888, does not break in 
I upon the rule of law embodied in the maxim 
7 ui per alttcfn facit per sei2)su7Ji facre videtur 
(he who does an act through ajiotber is deemed 
lu law to do it himself). Tbo word ** whoever” 
in the clause is ‘ whoever either by himself or 
through faisHgent.’ In other words, ihe Act 
leaves untouched the right of every person to 
outer into such agrcemeuts through an agent. 
It merely provides that such agroemonts shall 
not bo entered into, without the previous per¬ 
mission of the Local Government, The inten¬ 
tion of the section is to bold the master liable 
for bis servant’s act, provided the act was done 
by the servant so as to bind the master accord¬ 
ing to the law of contract. The coupling of 
the word cDodilious ” with the word ** terms” 
in s« 107 of the Act makes out tho intention of 
the Legislature to be that tho officer authorised 
to grant tho permission should have power 
to impose any reasonable terms and oouditiona 
be thinks proper as conditions precedent to the 
grant, whether they relate to the terms of the 
agreement itself, or being extcancjus to it, 
relate to tbe execution, or other consideratiORS, 
which have to be takau into account, in order 
to protect tho ioterests of the native of India 
departing out of it by sea S. 29 of the Emi¬ 
gration Act, 1868, makes the execution of the 
agreement referred to there, in the prenoncd of 
the protector, compulsory. Ins. 108 of the 
Act, tho power conferred on the Local Govern¬ 
ment, who have delegated their power to the 
protector, is discretionary, and it is left to that 
Government to decide whethor in any parti- 
oular case any agreemont referred to in s. 107 
shall be executed or not in its presence, that 
w, in tbe presence of tbe Protector acting as its 
delegated authority. The two seotiona being 
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t.—Imperial /4c<s—coutinued. 

Kot XXI of 1883 (Emigratioa)—c'onclK'icl. 

thus distinpuishabld, the laiiguaRo ol one can¬ 
not bo invoked to aid tbo construction ot iho 
other, especially, where ibe languase ol ea.^h 
is plain. BMPKUOtt v. .1 KIi:\V.\NJI. A. oL 9 
Bom. L R 967 = 31 B, 611=6 Cr LJ. 240. 
[P.. 32 B. 10 = y Bom. L.R. IUj'J= i Or. L.J. 
238,] 

^■2) _3. 107 —and stromt —Se.-mnf 

violating the proriskns of the Emigiation Ail 
in th 0 course of his -KHOivle^iiie 

consent ol the vixsUr — MasUr's lixttui y (or , 
sert;aiU’$ act — Ariizan^ Engine-inver oh bo ird 
a steamer.—U a acKVAUti, bAViofi been ai)k)-uiievl j 
as au agcui Jor a pacticulac Lusuioss by bis ’ 
ruASCcr. outers into an aRreemoat m connection i 
with that business, evcrytbiug which be does 
within the scope of his employmcut. for that 
purpose, will bo biuding upon the luasiec, and 
the master will bo criminally liable for such ] 
acts of tbe servaut uuuer the Indian Emigra- 1 
tiou Act. In such a case, the master’s express . 
knowledge or consent to the act is not ' 
necessary, because, from tbo very !act ot the ( 
appointment ot the servant as an agent in such 
a business, tbe master’s knowledge of. or 
consent to. every act done by the servant or 
agent, within tho scope of his emplojmont. is 
implied by law. A person engaged to drive an 
engine on board a steimer, is an arii^tn with¬ 
in the meaning of the iiidinn Emigration Act. 
Empkrok V. Haji shaik Mahomed 
BHUSTAKI, 9 Bom. L.R. 1059 = 32 B. 10 = 7 
Cr. L.J. 238. C« - d'd C. 344 = 15 C. L J- 4°^ 
= 16 OWN. 551 = 13 Or. L.J. 591 = 16 lud. 

Cae. 1007.1 

Act III of 1884 (Criminal Procedure Code 
Ameodment). 

[REP.. ACT V OF 1899.1 


( 1 )_S. 8 (G)—TriaZ by District Magistrate of 
Europfan Ijriiish subject with a jury—rower 
of District Magistrate to rtfer case to liigh Oowrl 

on dissenting irom Vtrdict o/jury—Crim Ito^ 

Code U882). ss. 307. 418. 4 Q 3 -Pou'ers of High 
Court, s. 307.—What is contemplated by 
B. 8 (6) ol Act III ol 1884 is to confer upon a 
Disirict Magistrate trying an European British 
BUbioot with the aid of a jury, precisely the 
same authority as the Sessions Judge had under 
8 . 801 ol the Code; and if be disagrees with 
the verdict of a jury so completely that he 
oonsidets it necessary to submit the case to the 
High Court, be ought to do so. and tbe Uigh 
Court should deal with the reference by the 
Magistrate in exactly tbe same way as it 0*° 
npoD a reference by a Sessions Judge, pure and 
eimple, under a. 807. The expression “ trial 
by jury ” in e. 8 (6) ol Act III of 1884 should 
not be limited to that period ol time at which 
the jury pronounce their verdict. It refers* as 
in the similar ease of s. 307, Ocim. Pro. Code, 
to trial by jury aa ooatcadietinguisbed from 
trial with the help ol asseeBors, or in any other 
manner mentioned in tbe Code. A trial by 

27 


/.— Imperial Acts —continued. 

Act II! of 1884 Criminal Procedure Code 
Amendment)—c'i»if/«dccZ. 

jury or any olbor in il omnot be, legally speak¬ 
ing cniorudcd im;il judgincnt and sootenco 
are pa-'^td ■ m tbo>o oi-e- m which the Sossiona 
Judge ttyuiR with ibc help ol a jury di9er.s 
from the verdu t of the jury, an l su.spending 
judgincnt, rclers the ciso t > ib- H'gb Court, 
the trial cannot bo said to h.vvo .■nr^luJid, but 
remains open for the High npnti the 

reforenco. to conclude and cunpU-'c it, eilber 
by maintaining the verdict i>f tin- juty 
causing judgment cf acquittal to be re-rdtU, 
ot by setiing a-ido the verdict i l u-quutal. and 
causing conviction and sentence to be > ntert-u 
against the accused. Tbe clear proM.simis of 
s. 307 arc not in any way curtailed by se. 41S 
423. The High C mrt'.s iuri^dlt•tlon to deal 
with a c-ise relsrred under 9-307. Criui. lio. 
Code, are not limited only to cases, where 
i there bis been an error m law in the proceed* 

1 ings below. 1 n cases where tbe jui y delivers a 
' perverse or obtuse verdict, the Di>!ricl Judgo 
' should bo tflorded an cpporlunity of reporting 
' to the High Court. The s.imo applies tc a 
I reference by a District Maei-strile uiidi r s. 8 th) 
of Act 111 of 1884. gUEES-KMl'RESS V, 
CaHTHY, 9 A. 420 = AW N. 1887, 39. [A-. 

14 U. 160.J 

Act IV of 1884 (ExploBives). 

. fREl*. IN PT. ACT X OF 1889 I ACT XII 
' OF 18U1; Declared in force in the 8an- 

I THAT. PAROAN.-^S REG. Ill OF lo72, S. 3. AH 
AMENDED BY REG. HI OK 1899 S. 3 - IN 
1 UX’PKK BURMA (EXCEPT THE SHAN STATES), 

I ACT XIII OF 1898. S. 5.] 

(j)_» Patakbas ” or crackers, whether “/tre- 

werks” — License, whether necessary for sale.— 
Patakhas. which are small pickets, wrapped in 
a paper, of coloured potash mixed with small 
pieces of kankar, and which explode with a 
slight report when thrown with force against a 
wall or offier hard auciace. are not fireworks 
within the moaning of tbe Explosives Aot, and 
so DO license necessary for tbe manufacture 
or sale of "Patakhas." CiROWN v BaNSIORAR. 

8 P R 1910. Cr. = 9 P.W.R. 1910, Cr.-5 Ind. 

Gas. 911. 

(2)—S 5—License for manufacture of explo¬ 
sives.—A licensee lor tbe manufacture of ex¬ 
plosives is not at liberty to associate other 
persons with himself in the manufacture and 
sale of explosives without such ocher persons 
beiofi approved of by the authorities and being 
provided with licenses. In re SAMINADA 
PlLLAI, 1 Weir 756. 

(3)—Ss, 5 and 7—Buies framed under the 
sections— Possession of eipfostues.—Accused a 
bouse was searched for opium and in it were 
found three cartridges of blasting powder and 
three detonators. He was oonvioted under s. o 
of tbe rules for the manufacture, possession 
and sale of explosives in Burma, 
iocao explosive without a lioeose. Se 
licenses under these rules are not required for 
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/.— Impcrist ^cts •'••ouiitjued. 

Act IV of ISSr lExploBivesj— concluded. 

tbe pn,,>r^vi :.f .explosives of this nature in 
inodi-ratc i ’tiiies. The rules are not appli* 
CHlili- to (be (Mso. But cartridges and deto- 
niiors are '* .iminunition ” as defined in s. 4 
Indian Anus Act and the accused might pro¬ 
perly have been convicted under s. IM {/) of 
tb.H Act. QUEEN-EMPURSS v. NG v Vf U 
B.R. 1897-1901. Vol. I. 193. 


/.—Imperial continued. 

Act VI of 1835 (Excise Amending Act XXII of 
1861 ). 


(•I)— S. 7— Sec No, 3. supro, 

{51—Rules 32 (1) (6, framed under—Search 
for explosives in the prcORuco of superior police 
officers—Legality —See JURISDICTION’- GENt). 
KAL. 39 C. 119= !5 Ind. Cas. 6513 Or. L.J. 
433. 

Act VI of 188i (Steam-Vessels). 

[S. 39 (21 (AS TO LOWBrBURMV) REP ■ 
ACT VI OP 1900. S, 48. Rm>. in PT- and AM 
— ACT III OF 1890. SS 1-8. 12-14 ■ ACT 

XII OF 1891 AM.. Act XIII of 1891 ' AM 
ACT VII OF 1899. S. GSa INS.. ACT l OF 
1909, s. 2 , Declared in force in Upper 
Burma (EXCEPT the Shan states) apt 

XIII OF ia98, s, i.J 

(D—Ss. 31, 32, .33, 34. 'S5—Rules under the 
Act. force of ■ Inv^stigition into collision by a 
Special Courl—Examviation on oath of Serana 
of cothding Vfssel - O iths Act (X of 1873), *. 4-1 
Srrang ch irged wth incompeUiicy or misconduct 
--Sanction to prosecute for perjury.— a. geranc 
of a launch, wbiob collided with and sank 
another vessel, was examined on the 4th July 

o, investigation under 

Vessels Act. 

1884. He was then charged with incompoieaey 
or misconduct and again examined on the 
istbjul^ 0.1 both occasions be was put on 
solemn affirmation. The District Magistrate. 
Rangoon, considering that the Seraog has giver^ 
false evidence on both occasions, ordered his 
prosecution for perjury before the Sub Division- 
al Magistrate, who, however, disjbarged the 
accused, bolding that the District Magistrate 
had no power under the Rules framed under 
the Act to administer as oath or affirmation to 
a p«ty . Held, that the Sub-Divisional Magis- 
trate was right as regards the statements made 
on the 18th July, astbe Serangwas then in the 
position of an accused person under s. 342 

Code-but wrong as regards the 
statements made on the 4tb July f6M n i 
The rule, (o, the Reidenc, VpeL 
nndet the Inland Steam Vessels Act have not 

12 Cr L^T ^EAH. 

T 130^ 8*1** Bur. L. 


(2) 8* 32~Sd6 No. 1 , supra* 
jS)^8# 33—No, 1, supra* 
(4)“8* 34—5m No* 1, supra* 
•<6)—S. 85—Sm Noe supra* 


[Hkp., act XII OF 1896]. 

P 38' *7. 15 

* . tv. ioo/, Or, 

Act XIII of 1883 (Telegraph). 

[amended, Act XI of 1888. Declared 

SANTHAL ParGANAS. 
}}} 1^7^. s 3, AS AM)5NDBD BY 

Reg. hi op i899.s- 3. in British bbloo- 

^ UPPER 

Burm . (Except the sran States) act 

-Mil OF 1698. S. i.] 

(IJ—S. 29-ZV>ir3lCo£fe.5S. 7l. 420.466, 611— 
AUtmpl to cheat by means of forged telegram — 

^fparaie punishment. —with the ohieot 
of uUimalely obtvinmg payment to the sender 
ofa large sum of money to which he was not 
otilitled. a false telegram was despatched under 
a ficmiious name addressed to the person under 
whose aotbonty the claim, if just, might have 
been discharged, held that the sender of such 
telegram might be properly convicted cf an 
ofleiiee under s. 29, Act XIII of 1895, -as well 

as of an attempt to cheat under s. 420 , read 
with s. 511. and possibly also of forgery under 
8 . 465; but that, at all events, as regards the 
two former ofloDces. 8 . 7i. I.P.C.. applied, and 
he could not be punished for more than one 

N. 1903* 26 SohaN Lal. A. W. 

Act II of 1686 (inoorae Tax). 

[Short TITLE GIVEN, actXtv of 1897. 

' Rep, in pt.. 
and SOH II. AM., 

5 Declared IN POHCE—iN 

THE SONTHAL ParoaNAS. REQ. HI OF 1972, 

UI OP 1899, S. 3; 
om. Burma (Except the Shan 

States-, act XHI OP 1898, s 4.] 

°r Rcvenue ovet Divi- 

Court over 

proceedii.g4 of Divisional Officers under the— 

foi2-M.W.N. 

(2)—S. 25 Collector hearing objections— 

P'o«edt«! 7 S-Po«;er of 
S of the objector 
an anni' ’ Uode.—Accused put in 

m to his assessment as to 

into th ^ Collector, who enquired 

/• that the accused bad 

‘Jeclaration, within the meaning 
?■ Tax Act and ordered his 

Godf Tb° M 177. Penal 

fnnv^Vt Vil wbo tried the case. 

Penal Pndi*® »• 193.- 

Judge, on appeal. 

othpr^?t,‘the reason, among 
others, that the Oolleotor’e order was not " an 

order under e. 476, Grim. Pro. Oode, beoause 
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J.—Imperial /4c^s —coutinucd. 

Act U of 1886 Uncome Tax)— 

tho Oollootor, aoting under the Income Tax 
Act, was not a Revenue t^oucr,” and that the 
proceediug wherein ho ordered the prosecution 
was not a ‘judicial proceeding’ wi'hin the 
meaning of a. 476, Grim. Pro. Codo. Dii 
appeal, from tho acquittal on behalf of tho 
Crown, held. IhAt tho Collector, heating obj«o- 
tions lo asses''ment under tho Income Tax Act ■ 
was A Revenue Court and h's proceedings wore , 
judioial proceedings so that it was competonb . 
lor him to pass an order under s. 476, Grim. I 
Pro. Code, for prosecution of the objector. 
EMPfSROR V. RUI’ SINOH. 44 P R- 1905. Ct- = 
187 P.L R. 1905 = 3 Cl’. L J 128. (24 M. 121. 

B ; 27 C. 820, D.) [R . 22 Ind. Gas 146= lo 
Cr. L.J. 2.] 

(3) —Ss. 25 and 28-See MAD. ACT HI OF 
1878, ss. 14 and 15. I Weir 782. 

(4) —S. 23 -See No. 3, supva. 

(5) —Ss. 35 rtni 36—Proscrufion for making 
fahe statetnent no! <o be ordered except at the 
instance of Coffeefo )—The form of the order to 
indicate that it has been passed by the CoUfClor. 1 
^A person who line committed an nSence 
under s 35 of the Income Tax Act cannot be 
proceeded against exc^'pt at tho instance of the 
Collector, and where it does not appear from the 
order that it was p.issed by the officer ooococnod 
in his capacity as a Collector, it is not legal. 
BankatLad V. King-Emi’eror, 12 A.L.J. 
258=19 Gr L J. 236 = 23 Ind. Gas. S04. 

(6)—S.36“CoUectot's order under, whether 
falls within 3 . 435. Onm. Pro. Code—Collector 
deciding objections to assessment of income-tax 
fts Revenue Court —ProHecutionordoced for fal^o 
statement in declaration -See ObIM- PRO. 
Code. 1898, ss. 435, 476, 15 Cr. L.J. 2 = 22 
Ind. Cas. 146. 

(7)—S. 36—See No. 5. supra. 

Act XI of 1886 (Tramways). 


I. — Imperlof .4cf.s—continued. 

Act XI of 1886 {Tramways) —coteZnied. 

193. (llOOr.) 2 K n 2'^S = 7o L.J K.B. 670 = 

70 .1.1’-3l:?= 1 L.II.R. 107:1. (1901) 2 K.B, 313 
= 73 L .) K.IJ, 701-52 W.R (;55 = 20T L.R. 
182 = 01 L.T. 310, R.) 

Act XII of 1986 iPctroleuml. 

[RBI‘ . ACT Vin OF IbO-.).] 

(D—Si. 2(2). 10. A(^T VII OF 1809, 

S3. 1 {3). n and 16, 7 C.W.N. 658. 

(-2) —S. S. Rule 3 — J-‘iiu)ililion «l pclnneuni. 
— Rule 3 of the RuU < (r imed fot the n gulatiou 
of the importation of pvLroleoin. refers only to 
importation of petnleum Ironi any po>' neyoiid 
the limits of British India and not from any 
place which not a OTt, tJUfCnN-LMl'ltESS 
V. enUNi L.AL. Rat. Un. Cr. C 613 =Cr, Rg. 
16 of 1893. 

( 3 }—g. 10—Sec No. 1. supra. 

(D—S- 15 —SiC No. 1, supra. 

Act I of 1887 (General Clauses). 

[REF , ACT XOF 1807.1. 

See ACT X OF 1897. 

( 1 )—S.i. 2 and 7—C»ini. Pro. Code (1882), 
s. 196 --Sanction to prosecute —pro'^ecution com¬ 
menced six mcntZis after granting of the sa7tction 
_ Intervention of holiiiys. —A sanction lo pro¬ 
secute can remain in force only for six mouths 
from the date ou which it was given ; and the 
period for such sanction cannot be extended by 
reason of the period expiriog during the Court 
holidays. 8- 7 of the General Clauses Act will 
have no application to such a ense, as the Code 
of Criminal Ptoceilure was pished before the 
passing of tho forunfr Act. RV.J CHUNDER 
MOZOMDAU V. GOUR CflUNDEB MO/UMDAB. 
22 C. 176. [fi.. Rat. Un. Cr. C. 803; D.. ‘2 Weir 
200 ] 

(2)—S. 7—See No. 1. supra. 

Act IX of 1887 (Provincial Small Causes 


[RBP. in PT. act IX OF 1890, DECLABED 
TN FOHCB IN UPPER BURMA (EXCEPT THE 
BHAN STATES) ACT XIII OP 1898, s. 4.j 

(1) — Bye-laws framed under the Act—Break of 
journey—Necessity for purchase of fresh ticket, 
—A passenger on a tramcat took and paid for a 
ticket entitling him to travel for a certain dis¬ 
tance ; be alighted at an intermediate stopping 
place, and boarded another tramcar, which was 
pertormiog the same journey, in order to got to 
the point which be might have travelled by the 
first oar. Tie refused to pay the fare demanded 
of him on tbe second oar, oontendiog that be 
was entitled to oomplete his journey with his 
original ticket; Held, that the contract of 
carriage bad been determined by the passenger's 
own aot and that be was rightly convicted for 
travelling on tbe second tramcar without pay¬ 
ing bis fate. NOA BA THIN v. RANGOON 
SIjBOTBIO Tbauway Go . 14 Of. L J 564 = 
21 lad. Oai. 164-7 L.B.R. S8-6 Bor. L.T. 


Courts). 

[RKP IN PT.. ACT X of 1398; RBP. IN PT. 
Act XII OF 1691: rep in pt . (in agbak 
U P ACT II OP 1901. 8. 36 REP., ACT IX 

OP 1909. DECLARED IN FORCE—IN BRITISH 
BALUCHISTAN, REG. I OP 1890. S. 3; IN 
UPPER BURMA (EXCEPT THE SHAN STATES), 

ACT XllI OI’’ 1899, S. 4.] 

( 1 )_g. 26 —Order passed by Small Cause Court 

under s. 476, Ctlra, Pro. Code—Revision— 
Power of High Court—See ORTM. PRO. CODE, 
1899 53 . 439 , 476 = 14 Or. L.J. 496 = 20 Ind. 
Cas. 762 = 7 L-B.R. 76 = 6 But. L-T. 144. 

Aot lY of 1889 (Herchaodlse Harks). 

[RBP. IN PT. AND AMENDED. ACT IX OF 
1891 ; S. 10 REP. IN PT.. AOT XVI OF 
1904 ; DECLARED IN FORCE IN UPPER 
BURMA (EXCEPT THE 8HAN STATES), ACT 
XIIIOP 1898, 8. 4.] 
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t —Imperial /4c/s—continued. 

Act IV of 1889 (Merchandise Marks) — contd. 

G)~S. 2 {c)~Pcnnl Code, -IS'i — p>-o- 

pcriy imri- — B'>cks. viuther goods— Fahe hade 
dcsctii.iion~CrnH. Pro. Carte (18'J8i. s, 20}.— 
The c.ts-j .'if'^inst the accused was that ho 
printed and published, in another pre.'n, witb- 
ou! thecc'iuplaiuaot’n poimirfiou. an unauthori¬ 
sed eaition of a book known as “ A Manual of 
Tutugu Grammar by P. Abnov Natuu ’wiih 
the oon'ents and <ille pago an-1 outer cover 
exactly the sam- a!4 m i|,e authorised ediiion. 
The Maeistratc* dni'iisscd the oomplaiiil uiid-'r 
8. 203 oj the Code of Crimiuil Procedure. Ou 
a Revibiou Petition to the Hich Court, hild, 
that bork< arc goods within the meaning of the 
JlerchaiulisB Marks Act <Act IVoflS'sQ) Hr-H, 
also, thtr. ihe phrase “ All rights rcjicrved '' in 
the outer cover of the spurious ciit'oij is a 
trade description under s. l (c) of the Merebau- 
disc M irks Act, aud iDay b.' untrue, but the 
oomplaiii uit should prove that it is untrue in a 
inalonal respect. lu order ih it the case m ly 
come under s. 4H2 of the Penal Code, the 
qiiestiou will be, wbether the accused has 
marked the hook in a ru inner re i-on ibly cal- 
culitea to oau'^o it to be hclicvcd that it is the 
manufacturo or merchandise, which it is not or 
belongs t) one to whom it does not belong, lu 
order to show that the name “ P. Abboy Naidu” 
19 a property mark, the coiupUiuint should 
prove that the buyers ask for and believe that 
they are cetting not meroiv a work of which 
F. Abboy Naidu is the author, but a work of 
which thn compUinant is the proprietor. 

SUNDARA.MURTI 

MUD.>Ll.\u, 17 M.L.J. 490*6Cr.L.J. 374. 


I. <A)—Penal Code. s. 4'36—Seffmo 

hooks with counterfeit vroperty mar/f. —Books 
are the subject of trade and are covered by the 
word goods in s. 2. cl. (4). Act IV of 1S89. 
Thorefore. a person eeHing a book with a 
counterfeit property mark is liable to bo cm- 

9 aV -5 r Bas .CK. 26 C. 

232-3 CJfV^N^ 97. rj?., ^ m l j. 490 ; R., 3 

Bom. L.R. 883 = 26 B. 289 ] 

'^~^®8i8n or pattern cover- 
log the whole goods—Not a trade description— 

off’-’Qce-See Trade 
Cat 998 = 1“^. 

27 C.w'N.^a °°°‘'’ “■ '''■ 

S. 4 —See No. 3, supra, 

miS-Tr’ado‘'“H^ 6-Using title of book-Trade 
^ description—Sf« Penal Codp 

sa. 478. 482. 26 B. 289 = 3 Bom. L.R. 88^ ’ 

{GJ—e. 6—See No. 5. supra. 

lav'si's^fii^ 7—Bewf/af Excise Act (VII of 
1873), a. 6l~Manu/acturing and selliruj exeisJ 
able article without a Hcense-PutlZ foUe 
trade marks upon cases enntni^i,.., ^ 
arlicles-Penal Code, ss. 486 and 487-lSncl 
offencee-Crtm. Pro. Code (1832). s. 403.-The 


I.—Imperial 4cls—continued. 

Act IV of 1889 (Merchandise Marks)—conefd. 

ofleoces of manufacturiug and selling exoiscable 
arneles without a liceu^o, and being in posses¬ 
sion of such articles without a lioeoso (ss. S3- 
and Gl. iMcise Act), and the offences of putting 
false trade iiurk upon cases containing excise- 
able articles. >,i)d making use of such falsa trade 
mark-(ss. diG. 4H7, Penal Code, and 6 and 7, 
McTcbaudi.se Marks Act) are distinct cflencea, 
and, therefore, a previous conviction or acquit¬ 
tal on the former oflvoces Will not bar a trial 
ou the latter offences. QUEEN-EMPRESS V. 
CltOKT. 23 C. 174. 

(8) —Ss. G, 7—s.v Penal Code, s 9. 4S3. 
4So, 48(i. 17 C.W.N, 227 = 18 Ind. Cas. 404 = 
14 Lr. L.J, 08=30 C. 2S1. 

(9) Ss. 6, 7 — Liability of limited company 
to be convicted and punished—Meanings of 
words ■ he,’ ' parsin,’ ' wboevofPENAL 
CODE. ss. 49-2. 486, 15 Cr. L.J. 337 = 23 Ind. 
Cas- C89 = 7 Bur. L.T. IlG. 

(10) -Ss. Gand 7—See Trade Mark, 310. 

w 1 1« 


Cr. 


(U)—S. 7—See Trade Mark, 32 P.R. 1903, 


(12) —S. 7-Sce Nos. 3. 7, 8 , 9, 10, supra. 

(13) --S. 14—Counterfeiting trademark — 
Costs of successful party-Oosta in appeal-S<tf 
PKN.aL Code, s 48G, 16 Bom. L.R. 78 = 3 

^5 Cr. L.J. 522 = 24 Ind. 

Ca$. 834. 

(U)—S. lS~Penal Code. $$. i8i a^id 486- 
Vsxng counterfeit trade mark— prosecution^ 
l^imUatiOH.— S. 15 of Act IV of 1899 enac^i thai 
no prosecution for .lu infrioi^enaent of a trade 
rnark shall be oommenced alter the expiration 
of one year after the discovery of the oflence by 
tbo proscoatioQ, The reason for this limitation 
IS obvioux. Ordinarily thn infringement of a 
trade mark is rather aoivil than a criminal 
wrong, but as civil proceedings may require 
much time and expenditure to bring them to a 
conclusion, the Legislature, in its anxiety to 
protect trades, has allowed re.'^occ to the 
Lnminal Courts to provide a speedy remedy in 
oases when the aggrieved party is diligent and 
aces not by his own conduct show that the case 
IS not one of urgency. If, theroforo. the oerson 
aggrieved fails to resort to Criminal Courts 
wKhin a year of the ofFence ooming to bis know¬ 
ledge. the law assumes that the case is not one 
of urgency, and it leaves him tohis^ civil remedy 
oy an action for injunctioo, RUPPELL v* 
Tevan. 22 U. 488 = 1 Weir 821 = 

Jx?® ^ L.T. 83 = 12 Cf. L.J. 

10 Ind, Cas. 787 ] 

^^“"Prosecution time-barred—Inter¬ 
pretation of statutes—S(?s Penal CodBi 
3 . 482, 12 Cr. L.J. 246=10 lud. Cas. 787. 

f®)—T rade M.ark, 4 O.L.J. 
268 = 10 C.W.N. 107. 
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i, ^Imperial /Icis—cooiiQuea. 

Act X of 1889 (Ports). 

[REP. Act XV OP 1908.J 

(l)-S. 6. cl (k)—Rules 1 to 'I'^/ramed there- 
under—Oider making it obligatory on boat 
* owners to ply for hire, validity of. — Rules 1 to 
aafrAmod by tbu Govotnmeiu under s. 6 ol tho 
Act. in so lac as they purporl to luako it obli¬ 
gatory on boat owoors to ply for hire, are ■ultra 
wires, and therefore void and of no efleot- It • 
is only with regard to boats plying for hire that 
e. 6 ol the Act leaves to tho G .vernoicot autho¬ 
rities to make rules. Quben-EMPUESS v. 
ThoMM.AYYA CHETTI, 17 M. 397 = 1 Weir 859. 

(2)_S. 6 (/c)—Rule 1.5~C.iMsi«g imperfirueni 
to service oj 6oaL—When a nodal, or b^atm*-u 
io obacgo of a boat belonging to tho agents of 
a steamer declioos to wait for a letter which 
the Port ollioec dosirss to .«eud to the capiain 
of the steamer, the tiudal or boatman does not, 
by wilful misconduct, cause an impedmiont to 
the service of a boat within tbe meaning of 
Rule 15 of Rules framed under the Act. In re 
BODE EkRayYA. 1 Weir 860. 


/.—Imperial .4crs—oontinued. 

Act XIII of 1889 (Cantonmeots)—confinTierl. 

aDDlnONSi. Rl'iti. T OK IS'lO, SS. 3 AND 1. AS 
VMKNDKl) liv Ki;0. V OK 1H90. S. 45; IN 
UP1M3II HUll.M \ (KKKK.KTTllKSnAN STATES), 
ACT Xni OK IH9S, S, ‘ , 

See Acr III OK ISKO 

See BOM. ACT III OK 1867. 

See Mad. Act I or i^OG. 

See Cantonment Code. 1899. 

(0_Ss.-2, 5 7— against fri.ii jc- 

tions for olJcntcs puni.'^h'ible unaer Cantonment 
liiilrs—Ruie 35, tinder Act XXII 0 / ISnl. 

S. 7. Oaniooim-nt Ac'.. 1889. his abrogated 
Rule 35 of ib« Rulc^ framed under il-.e Canton¬ 
ment Act XXII of IHGl.and appeils against 
1 con.-ictions by Ctntcnmeiit Magistrates of 
offences punishable under Cantonment Roles 
lio to tho saino extent as convictions by 
other Migl-'tra'os of tho same clac=i QUEF.N- 
HMPflESSv. MAUbA IMKHSn 1 P-R 1897. Cr. 

I 

I 


(2)—S. 5 —SeC No. I, S'/2>ra 


(3, 4)—S^. 6 and 8—Ruie VIII framed tinder 
s, Q^Validiiy of the RaU—DcUqniion of powers 
^Disobtdience of o*der of cons^roalor o/,por/5~ 
Rule VIll, made by iho(iovornmerit under s. G 
c\. Oc) ol tho AcCi, requires bont owners to 
carry out at all times all oedora issued by tho 
Cooeoevator of Tons id conaoction svitb the 
plying ol their boatsi which aro U'>i mooniisleot 
with the c^gulaiious issued by GoverniU’eot. 

Tho rule, iu so far as it purports to give the 
Conservator the power to make rulo^, ultra 
vires* and thorefore void. Id the ca^e of power 
being givtiU by ntatute to the Crovecninou^ or 
other publio body to m^ke rules having the 
force of law, th« maxim dele(}al‘us non potest 
delegare muet be applied. Whan the Lcgnla- 
tuce entrusts to some public body, it miy be 
the Executive Governmout or a oorporatioo, 
the duty ol making rules, such public bodies 
cannot relieve themselves ot tho responsibility 
and depute other agencies to discharge tho duty* 
Where the acoui^cd, owners and tinlals of two 
lioensed cargo boats, were oouvict>:d under 8. 8» 
cl. *2, by the Oonaorvator for disohedieiice loan 
order is^^ued under 6. 6, cL {Ic). Rule VIII* by 
the Port CoQ&orvator prohibiting the bringing 
in of boats into the Negapatam river while a 
certaio flig was dying, hefri, that the order was 
ultra vires and that the conviction was iileg^. 
QCBBN-EMPaRss V. Marian CiiSTi'Y, 17 M. 
Weip 8S7»4 M L J. SB. 

(5)—3, 8—See Nos. 3 and 4, supra. 

Act Xlll of 1889 (Caotoomente). 

[REP. IN PART, Act Xlt OF 1896 ; ACT V 
OP 1828. RKP. IN PART AS TO BURMA ACT 
XIU OP iBilS B 18. REP IN PART AND 
AMENDED* ACT XII OF 1891. AMENDED, 
ACT 1 OP 1891. 8 11; ACT XV OF 1897 ; S. 6 
(1) AMENDED ACT I OF 1903 ; 83 IS. IS U) 
AMENDED ACT V OF 1909. DECLARED IN 
FORCE—IN BRITISH BAIiOOHlBXAN (WITH 


f3)—S. 7—Crivi.Pro. Code. Act X o/ 1982, 
Juris iiUiO’i of Dislrid Mngiiitraje over 
Ca 7 iton>nC'\t M —S 7 of AC’. XUI ot 

1833 iR‘kc:> the Cautooment Magis-rato sub* 
ordicKita to tho Dinrict Magistrate, and tho 
Iali<'r can i horolor»i decide* under s 1.28 
Grim Pro. C-ide. Abothocac*se ponding before 
tho former should be iransfirrod or not. 

queen-Kmiuikss V Ramji ; 

Gr. C 8*9—Cr. Rg 16 of 1896. (9 B. 100, i?.) 

(4)—S. 7—See No. 2, supra. 

(5j—g. 13 —/nfoxica<inf7 cir«7— Supply-^In- 
ierurefftfioa.—Tbc word ‘'supply’' ms. 13 of 
iho CAotonmoots Act, 1^8*J. mu'^t have a 
restricted meaning put upon it. Its context 
"barter^! or sella’* indi<Mtes th^t it the same 
idea underlying it iti common wiih the words 
preceding it. It relates to a transaction between 
two pofsnnH dealing at arm’s length and, thoro- 
fote, indepoodont of each other for its purposes. 
HeDce, the servant of a soliior, who buys 
liquor ou his master’s behalf aud gives t® bu 
masioc cannot be said to have "supplied tbo 
liauor to his master wilbiu the moaning or s. id 
ot the Cantooments Act, 

Pascal SKIMaU, 9 Bora L R. 703 = 31 B. 823 
s6 Cr. li J * 67. 

<61—S 20 -Rule 2—Additional fine for con- 
tinuing offence, validity of .-Toe additioDal fine 
meotioood in r. 2 of the General Order of the 
aovernment of India framed under s. 20 of the 
Oanioumeuw Aot (XIII of 18591. is not only to 
be after ihe first conviction, but is to loliow 
proof that the failure is persisted in. It cannot 
be imposed as a threat against possible persis¬ 
tence. which, being in the future, oennot be 
matter ol present proof. The continuing failure 
must, therefore, be matter of later and seP*'*'* 
enquiry and proof. QOBBN-BupbBSS v. 
WlLIilAM PliUMNBB, 22 B..841. (22 B. 706. F .) 
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^■ Imperial Act'S —coLliuued. 

Act XIII of 1889 (Cantonments)—co«cZwrf<?a. 

(7)- 5. 27—i'tnoZ Code, .ts. 01 to 07 — 
diii-hcohihii/, 13 at.d 14 o{ L’oinl.ay Act. 
Ill cf iJSi.T. o.iviiiR becii rcpr-.iicd by ibe Cm- 
toijinciji \ t, ls;(U, the provi&ioDs in fs. C4 lo 
0/ o( (i)e IVinl Code apply to sunttncts pa<<.ed 
ui'dors. JV ol tho Caiiiounir'iK Act. ('lUKKN- 

E.MniKSSv. Pedru, Rat. Uo. Cr. C. 563 = 
Cr. Rg. 26 of 1891. 

ActXV of 1889 lOmcial Secrets). 

Act V or 

b. luciiistan. Reg. I or w. o. s. a • in 

Y^’n (Excicrr TiiK Shan St.4tesj. 

ACT XlII or 1603. s. 4, I ■ 

r r'. ° 4.n;;cT.v—TLo ou<do- 

Hore of f.ovc,uine,.t Lb-p,.r(moiit U Examina- 

nw P'jr-rs in.tv be an off -nee under the lodun 
Ofccntl^S.arcCs ACC. AUNG IHKIN v. CllOUN. 

(2) S. 4—See No. i, supm. 

Act VIII of 1890 iGuftrtlidd and Wards). 

1 BURM.y ACT xni or 

V or rinY 'o '' ^ « ‘‘®‘ «• 53, ACT 

CPNTit'^^r ambalpure district, and 

DE^! VRKr. ‘ act XXiV OF 1899. 

Pair vw u the StNTHAL 

1 AU(, KEO. J|J( Q|.. t •> ,e ; 

ASf;;/xafcT“R'ii“r r ' yij 

Ooepua-.!. 

Avii * T-he petitioDer, an ayab caroiof 

only eight .nnns a mouth as wa/es a doo 

rdO^Vrim^ P obeyed uLei 

a Hnh.^l r' ® mature o 

q.^p? . Cor;;t*s calling on tbo re ipondent. the 

Gir'^s-Seho^^l" p -Aleibodist Episcopa: 

Girls School. Bombay, to show cause why a 

iHegally and improperly detained by her 
should not be delivered to the petitioner tbt 
mother ol the e.rl. The gid w..sCd ° S j.ar. 
She was a boarder from tbo age of eichL in Lh^ 
Zeoao, tlisdoo School. At‘b°; TnlL ?car 

Tho'^DciS.”'* ‘° school: 

ibe petitioner never cootiibucc-d anylhine 

means admitting, that theTl^fha^^a Hindu 


/• Imperial Acts —continued. 

Act VIII of 1890 (G uardians and Words)—eZd^ 

coii.'ideratioD of English cases which were 
decldt■^l as well before as after the coming into 
operaii.-n of the Judicature Act ol 1873. and 
ibe High Court since its establishment in 1862, 
b. lug a Court governed by the doctrines of 
I Courts of Equity, the ps-titionor by berconduot 
' tbc last eight years bad precluded 

her.scil from demanding that her child should 
now be given up to her, to do which would be 

mjiiifosiiy^ so deirimenlal to the welfare of the 
girl. UcUi, further, that, acting upon the 
dc.ctriueUid down in the c.ase of SZemner v. 
Orne (L K 4. P C. GO), which, if applicable, 
the High Court was bound to follow, and not 
; losing sight of the analogy furnishid by the 
I Pf^vstoiJs of the Gaurdiius and Wards Act, 
VIII of l-'Ol}, HS it was clearly lor tbo present 
and future welfare of the gift that she should 
remain where sho was and that she should not 
I bo delivered over lo the petitiuiJi.r, the appli¬ 
cation sliculd bo teUi od. The girl was 
discharged from ail restraint with liberty to go 
where sho liked. In ihe inaHer ol SaithrI, 16 
a. 307. r« , 25 C. 8bl = 2 C.W N. 379, 15 M. 
L.T. i = iyi 4 M W.N. 1 = :<5 M.L.J. 661,84 P. 
R. 1394. U.B.R. 1893, 1696. Vol. H. 415. U.B. 
R. l&97~1901. Vol. II. 435.] 

C.P.L.R. 


<-3)—Lawful guardim sotting up adverse title 
to property of minor, whether entitled to guar- 

person of the mioor-Sre 
Penal code. s. 361, 15 Cr. LJ. 6i0 = 25 

IDG. Ca$. H40. 


grim. Pro, Code, 1898, 
8. 100, 2b.L.E. 2. Cr. = 10 Cr. L.J, 219. 


Act IX of 1890 (Railways). 

[Rei* in part (as to Burma) actXIII op 

lb98. IS Rep. in PAXtT AND AMENDED, 
ACT IX OF 1896, Supplemented act IV op 
1905 ; Declared in force—in the San- 
THAL PARO.ANr.S. Reg. IUof 1872, S. 3. AS 
amended dy Reg. hi of 1899, s.3; in 

UPPER BURM.\ IEXCEPT THE SHAN STaTKS),. 
act XIII OF 1898. S. 4.] 

See ACT XVIII OF 1854. 

Ste ACT XXV OF 1871. 

See ACT IV OF 1679. 

■ i38 ^nean- 

tng of-Staff o.nd Beiideniial quarters, not in^ 
cluaed^E7nployees holding ovtr—BjeUmtnt 
Procedure—Ss. 138 ond 122, when appUcable-^ 
PendZ Code, 5 . 27—Stroanl's possessiou 
MasUr s. how far so—S. 141— Use of force—By 
less than five— Assertion of right, not legalised— 
Crtm. Pro. Code, ss. 55 and 439—Bfvision 
against acguitial —Htgh CourZ will interfere only ■ 
»n clear inferesfs of justice.-Although s. 8, ol. 
(4) of the Railways Act is wide, stafi quartets 

ate not part of the Railway. A summary pro¬ 
cedure is laid down, in s. 138, for the recovery,. 







439 


TIIK ALL INDIA DIGEST. 


430 


t.— Imperial Acts —continued. i 

Act IX of 1890a>Railway8)—coHfiHJicd. 

by thfl.Railway, ol properties improperly belcl 
by tho employees who arc c^l^mls^ea or oiscbarg- 
ed. Tb.s fcctiou is not, concurrent wilb s. ri2 
which IS luieudcd merely for the aainmi.stratiou 
ol the Railway and tor lemoving trespassers on 
the Railway. Wlure there is Uwiu! entry, s. 12- 
canuot be applied. S. 27 ol tbe IViial Ui'deis 
not applicable, as iheuse by the employee of tho 
premises, as bis ptivaio te.-idciicu cauuoi be said 
to be on account ol his master. It is wrong to 
oouteud that when an act is not a civil wrong, 
it cannot be a criminal otleuce- Neiiher 
English not Indian Law supports tucb a 
oouieniiun. S. Ml ot the I’enai Code cannot 
be read to lay down the inoasuto of viokM.ee 
which a true owner may usfc m iho assertion ol 
his real right. It only provides mr a. special 
remedy in aggravated cir..bm.siaiice». The High 
Court will not iuiorlere with an acquittal on 
revision, except in tho clear interests ot 
justice. MakGAU AIY.\H V. MeUCEU. (1914) 
M.W.N. 124«15 Cr.L.J. 22S®2a Ind. Cas. 

117. 


(2) —S 7 — Ctt!/ of Bcjnbtiy ilfuntcipai Act 
[Bovi Aa 111 of IbbU). s ayi-irailuiav C’o»i- 
pany stor^nq slctpcrs on their p^^evttseH License 
from tilt Municiyol i)ont7ni^sio^itr lor (he use 
of prt7ntccs net ne.tssnf G. 1. P. 

way Cumpauy used cbtUm ploi5J of laud in 
Bombay tut the purpose ut stiriog Rl€opcrs 
fUmber) for tbe uao of lUoir liuc. lu ibe 
Presideiioy Magistciiitt’a Court, ihe Agent of 
th© Coinpiuy cU-irgid, under e. 3^^* (0 fd) 
of tbe City of Bt>mbt*y Moujcip-il Act. witb 
having U:<cd tbe plol^ for storing tiiDbor with¬ 
out ft lioenee from tho Muoicip^l Conimission- 
eta. ileldy (l; that do Jiceiihe whs necessary, 
as s- 7 (i) of the Indun itiiiWAys Act. IX of 
18'J0, ouHbled the Railway Company to do ail 
acts ueceee-iry (or mikiug, mkintHunng. al¬ 
tering ot repiiifiug and using tbo 
notwithataDClmg anything io any other enact¬ 
ment Joe tbe time being lo force; that the 
Btociug ot bUepurs was necosbary for the 
teDanoe, repairiug, etc., of the railv/ay hue , (3) 
that, under sub s. (*2) to s. 7, tbe exclusive con¬ 
trol o! lb© Railway admioistratiou was vested 
in tbe Govornoc-Geueral in Couuoil, and if the 
Oompany was exorcising its statutory pow<U8 
io H maonei: incoDSieteut witb tb© heaUL of iho 
iohabitaats ol Bombay or tbe safety of pro¬ 
perty tbereiu, it was open to the Municipal 
UommiSBiouers to make a representation to 
that ilfeot to tbe Governor-General io Counoil. 
MUNICIPAL COMMISSIONER OF BOMBAY v. 
AOENT. Q l.p. Railway i.OMPANY. ii Bom. 
L.R. US1»34 B. 252-10 Cr.L J. 343^4 Ind. 
Gas 281. 


t^^Imperiaf continued. 

Act IX of 1890 {Railways)— cou(inut*ir 

tbiiu by inip^'Mii^ lines oil i^sown ' In 

}C B SANT \ Ki m \u R .M.UJ1, 11 C.W N. 583 
s=5 Cr. L J 463 l/J. 15 Cr.L J. 46B*^l Ind- 
I V K. I'JJ K t’r, ^ 155 P.L.R 1^14.J 

47 — tUnonl /u/ifs—Grcrtf hidxan 
Peninsula Uulu if 7 imr 7 bfr. O VU 

— Uulcs not lUKtUu ' UliTii Mrfs—(/u'lid sduty 
io see (he pair <•/ p< ints to cnsuxi of 

—Tb© rules ID Vll of Uu. I I Kail- 
way Working Time Table, ihoupb iml made 
under 9.47 of the lr>aMn R iiUva\ s Art. ^\re 
vet absolutely within tlio powtrol ihr Cmpvny 
to impovc. 90 long as they lua uKr^nM^. 1 ‘n 
with the Riihvays Act or with ^ 

I Rules made under that Act. 4 he rule- mO > 

‘ are merely adinimst^ativo orOefs > r oxccu'.ive 
directions; nevertheless, the Company » ser¬ 
vants are bound to obey them 

' iQcv.fjsislcncv betwtcu the rules in O- V U ana 

the Railways Act or iho Geuoral Rules made 
under that Act. The object of r. 1. O. NIL 
I is that the guard ot -i tram waitiop at i station 
' ou a loop Imp. ill order to enable auolb.-r tram 
I ruimiug m ihe opposite direciion to cross at 
the station. IS to prevent a collision with bis 
> own train, m other w.tds. be i-s to secure be 
aaleiy ot bis own tram by seeing to the put 
culac pair of points which 'e-*'* 

QCCUD 13 J by his train, EMPEkORv. DONALD 
BKUCE VVEIU. 12 Boro. L R. 930 = 8 lad Caa. 

134. 


18)—S. 47 ond ruf<« thereunder—Criminal 
offences if created.—Heithee b. 47 of i^he Rail- 
way© Act, nor tbe luiea mide by a Railway 
Compaoy uuder thab seotjoa, create any crimi' 
Dal oOeDca, The Beotioo merely gives (o the 
Company power so frame rules and lo enforce 


(4-a)—S. 47—Scr No. CO, infra. 

{5)_Sa. 47, 68 and IVLa—Iiuihoay itekei 
not used on the day of tssHC -Oue of the rules 
made by a Railway Company under s. ii ol 
Act IX of IbW IH that tickets are only avail¬ 
able on the day of issue. Tbcrelorc. a ticket 
□ ot 80 availed of is not a proper 
Ibo meaning of 8. 08 of the Act. VELRA- 
KAGHAVACHAUI V. FRENCH, 1 Wcir 870. 

(6) —S. 68-Sec No. 5, supra. 

(7) —Ss. 68. \\2-Travrlli7tg without 
Atumpt toche >l—FenalCo'te. ss. 4l7. 511 Dis- 

honest or fraudulent tnlenlion—Offtnce—Sepa¬ 
rate sentence —Construction of Statute—Gene¬ 
ral and Special Acts-Ptpeal bp tmphcatwn- 

General Clauses Act ,X of 
essence of an oflence under 9. 112 of 
Railway Act is dishonest or fraudulent inten¬ 
tion. tie intention to defraud the Railway 
Administration of its just dues. Merely travel- 
line without a ticket is not an ofience under the 
section. Travelling witb a fake 
irrelevant ticket with fraudulent or diahonest 
iuientioD is an ofiooco under 8. 112 (n) of tne 
Railways Act. Facts which form the basis or 
a conviciioD and sentence under one charge 
cannot form tbe basis of a conviotior. and aleo 
a separate sentenie under another charge. 
There caoDOt be cumulative BeoteuceB thoug 
ftoonvioiioo might take place on 
live charge or even both charges. It is 7 

desirable that when an act or omission is made 
penal by two Acts, one general and the other 
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—Imperial -Icjo — •.TnSioued. 

Act !X of J89i) (Fiailwaya)— continued. 

speciil. tbe ^.'nicuuo should be pis-iod under 
tbe Spccul A.-L. Whether in this 

coijiirry » speciil peual liw repeals by impii- 
Citioii. 1(1 every case, a prevjou-ly exi-linir 
goii-ral taw r. Uting to an oflonce of tbe -amo 
liitur. KULODA PROSAD Ma.IUMDAR v. 
L.MI'kkoh, 11 C W N. 100 = 4 Cr. L.J 439 = 5 
C.L J- 47. (3 g B.D. 230, 20 A. 95. /i.). 

69 and 112 (a )—Conwicfion under 
s. 112 ( t) when 4uWii»ni>/t! —To jn-tily a con¬ 
viction under s. 112 (a) of the HuhvayAct. tho 
prosecution must prove eutry mro a c.trriar'ij 
in coiitraveniiou of s. 68. ihu la, witbout'’a 
ticket and fraudulont intent in so doujg, The 
more fact ihit a mm having a li.jket travels 
beyond tho station nmied on it dov- not neces¬ 
sarily warrant th ' infcreii-e th.it he etii.>THd the 
carriage with a frmdulent intent. In re 
SUURAYA As\Rr, 1 Weir870. 


I-—Imperlal A cfs—continued. 

Act IX of 1890 (Railways)—conftnued. 


(9)—Ss. 63. 112 flari 1\^ — Inteifionallu 
IraveUing beyond place of ticket.—IS,. 112 does 
not apply to the case of a person, who. having 

entered a carriage with a proper ticket, travels 
on the strength of that ticket beyond the place 
authorised by it. Tho Act contains no provi¬ 
sion for the judicial punishment of a person 
who intentionally travels beyond tbe pl ies for 
which bo has “a proper pass or ticket ” and 
the only course open to tho Railway oflicers is 
to procec J, in such oases, under s. U 3 of tbe 
Act, which provides for a specially high •’excess 
charge” whore the passenger has not, befiro 
being detected by a Railway servant, notified 
to the Riilway servant on duty with the train 

^'*''‘"6 been incurred. 

Bengal Nagpuk railway Company v 
Devidutt. 9C.P.L R Cr. 1. 

114—Safe or transfer of 
iingle txckel.-^^. 17 and lU of tbe Act apply 
only to toturu or season ticket-. The Sale or 

transfer of single tickets is neither prohibited 

nor rendered penal by the Act. Where the ac- 
cusod bought a large number of tiokoti from the 
Railway Company during a festival and sold one 

of them at a rate higher than those (or which 

he bad bought ihotn. held, that tho accused 
?oL 8“ilty of cheating under s. 417. Penal 
Code, inasmuch as the person who bought the 
ticket admitted ihat he wasawire ofthehigher 

and fried under the 
first part of the section—Procedure as in sum- 

snons cases ~C<mvicted, under ih^. latter part, 
of a offtnce—Procelure in wa^ant 

case-Not followed, effect of .-A Magistrate 
proceeded m the arst instance as if the case 
fell under tbe Brst part of a. 100 of the 
Railways Act and adopted the procedure for 
summons cases. Eventually the .accused was 
convicted of an offeuce. under the latter par? 
of the aeo ion which contemplates a warrant 
case, flefi, that the action of the MiciatraiB 

E‘r 2oS“' 8 ^ 


n 


(12) S. iOl — Disobfdicnce of Railway rules 
ani tudaiujcrino the safety of any person, con- 
seiiu-nceoi—St'Uion-^n.lcr. duty and rapon- 
sioihty o/.-Hule 247 of tbe Riilw.iy rules, 
throws on a Station Alister the responsibility 
for en.suring th»t all points are correctly set 
and all facing points securely locked for tbe 
passage of trains So. where a S ation-Master 
omitted to in-peco the points and satisfy 
himself that ihey were correitly set. before be 
ordered the s-gnal to ce liwered, and allowed 
tho miil to cuter the sr.ition, and the mail in 
consc(]U“iice cara^ in on a side lino and collided 
with idogoncls tram Lbero, held, he disobeyed 
tbo rule which ho wia bound to obey and 
iheroby en langcrcd the safety of many persons, 
and that he iherefirc c-ommit.tod an ofI«nce 
undor cl. (bi. -. 101 of the Riilway Act, KING- 

Emperor v. M N. ATCHATA R\m\yy4 4L 

B. R 390-»9 Cr.L.J. 352. c j L.B R, 139, P.: 32 

C. 73. D.) [H., 7 Bur 1j T IOI = 15 Cr L.J. 17 
= 22Ind. C-as. 16I=7LB.R 72). 

(13) S, 101 - Disobedience of railwiy rules— 
i^ndangerimj safety of any vers m - Station 
viaster, dutUsaud resyonsibuities of. —An Assis¬ 
tant StatioU'M latter, after Ih gave a line-clear 
ticket to the guard of a down train w.iiting at 
bis station, reosived inform it cn from tbe next 
station locanc-d the lino clear so given, in or.ier 
to allow an up tr.vin procvejing from that sta¬ 
tion. Ho at once gave liue-ck-ar for tbo up 
train to o.imo. but without first taking back 
the line-oJear ho had alre.td v issued to tbe guard 
of tho down tram. So. b.-forc be went out to 
look for the guard, tbo down train h.ad srarted 
and afterwards met tho up train between tbe 
two stall.ms, though tho driver was able to stop 
the tr.iin in time and avoided a collision. Held, 
the act of giving a line-clear for the up train 
without fir.-,! getting back tho lino oloar ho had 
given to the guard of the down train, was a 
nagraut disobi^diciice of the Ritlway rules, and 
that he committed an offence under s. lOl of 
tbe Railway Act by ondiingering the safety of 
many persous by disobeying h rule which he 
was bound to ob-y. King-EMPBROU v. PO 
Gyi 4L.B.R 353 = 9 Cr.L.J. 348.(32 C. 73. 

D.) ID . 7 Bur. L.T. 101=7 L.B.R. 72 = 13Cr. 
L.J. 17=22 lod.Cas 161,J 

‘5- *01— Collision—Negligetice of station 
viaster —Offence. —Where,in consequence of the 
omission of a St ition-Masier to take down tbe 
lioe-oleac signal, a mixed train was run into the 
station and a c.oilision took place, in which one 
waggon waa derailed, but as the train was 
rnoving slowly no person was injured, held that 
tbe omission on the pactol the S-ation-Mister 
constituted an offence under s, 101, hallways 
Gopal Baker,iee v. emperor, 
l'^^ = 5Cr. L J 16.(5 N.W.P. 240, 
D.) [D., 11 Cr L.J. 362 = 6 Ind. Cas. 483 = 8 
P.L.R. 1910.] 

(16) - S. >01 —Enpine.drtuer starling train 
without Itne-clear ‘ ZVj immediate dan- 

?*A guilty — Meaning of 

danger, A fireman (aooused) in obarge of a 
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/mper/a/ /4crs-coutinued. 

kCi IX of 1890 iRallwaysl—co»Ui»UiC<i. 

train breaks the rules of bis service and does a 
rash and oeRliaeiU act. in sfarlinf! the tram at 
all. and in drivioR it down tba line, without 
haviuR been Riven •'liue-clcar." AUhouch. 
owing to the distance of the other Roods tr.tin, 
tuunmg in the oppo^ilo dir-cUon. °winR to 
the precautions taken by the drivers of both the 
trains, the danger was remote, state of 

danger wis created when t oe accused took his 
train on to. and pm leeded to drive it down, too 
lino By so doing he • ondangcroJ ” iho • safely 
of the persons oo the two trams within the 
morning of b. 101. Dinger, whicu memsthe 
risk of loss cr injury, is a relative t.-nn, H ms) 
be immediaioor rotuole. but it is none tbe le^s 
dmgrr. becausa it is remote and there is. there, 
fore » bfjiter ohanoa of avi'iding it. Altbougn 
the dang r bad been av.’rtud hy tbo two tr.iins 
being brough' to a standsnll a' a dist uico of 
some 300 yar.'.sfrotn one ano her, that la prac- 
lie illy equivalent to an admis-,i -ii that, up to 
the time of stopoing the trains, ihere had been 
danger. F.aZ.lTj UlS v. EMl*KKOK, 13 P.R. 
1901. Cr « 59 P.L.R. »907 - 5 CL.J. 31. Ip N. 

■W.p.-/lo, D.) Cfi-.ayp.NV.R 

R. I9l0 — 6 Iri^. Cas. 4S'3 — ll Cc Ij*J. j ^ 
(iQ)—S. 101 -RaiUoiy rjua^d t i give \ 

ename ciftLsr ne^esm'i/ signal — Consequent ' 
injury and death to a boy-NegUgen-.e—Venal , 
Code, s. 304 —/fe( 7 J‘be»ice.-A Railw.iy guard . 
failed to givo to the engine-driver a signal to 
sound his whistle before sUrting the eiiRum. 
which he was bound to do under s. 24 4 of the 
Railway Rules. The engine hiving been put 
io motion, caused a boy. who was p.*int.ug a 
waggon on the line, injury which resulted in 
hiH^ death, Tbo M-igistrato convicted him, 
under s. lOl, Railways Act. of endaugotmg the 
safety of persons by a rash and negligent act, 
and sentenced him to undergo simple imonson- 
ment for one day and to pay a Boe of ICs. ^u. 
HtH, ordering a new trial, that, as the 
Magistrate bad found that the injury on the 
deoea^od boy was CHatiod by the ticghgcnco o 
theacou^iod Hud that the boyd^od thereupon, 
0. 304-A. I.P Om appeared more applic^hie, 
Bpeoially m the trial aad«“c it ma^t tdko place 
before h higher tribuoil. v. 

Francis Thompson* Rat. Uq-C r. 0-721** 

Cr Rg. 47 of 1894- 


(171—S. 101 —Driver rooming his Irnin^U full 
speed with danger signals against hvn . 

gate. — Where a driver r^o biB train at full speed 
with danger itgnaU him through a 

closed «aiB, held, that bi« act eDJaogeced the 
Bafoty o( him^dlf and other persona »d tho tram 
which he wa'^ driving and that the act, there 
fore* amounted to an oSeuce under s- 101. Jnre 
APPASAMY* 1 Wetr 869. 

(V8|—*S* 10\—Railway driver passing danger 
signal^GaUkeeper sleeping and Ofnitting to open 
gate.—For a Railway driver to pa^a a danger- 
eignal and go when the line ia not clear must 
oeoeasarily epdanger the lives of all persons 
otosBiDg the line as well as those in the tram* 

28 


1.-^ Imperial /ters—conliuucd. 

Act IX of 1890 (Raslways)—cuHfiuucd* 

L-'or a Ru .i-ko. pL'r i - g • «o i«lcop and nmit to 
open ih-Riie-i i-^ pf ■ l.i.-nveoi v siniilar a 
I'uiiLic I'uosKva'i'-'K V. IJi'^STLi'A. i Weir 
86S. 

lOl — not 

ovenvnj nate at Ihc .ii’vi;' U'. .f '• ■ ‘i. —Where rv 
gUi-inao. being on .Miv.'li.i u.m. ■•p--. a 

K.io, wh-ii th^ tr.in wi. m,'"'• neld 

thiL h** w.is li.'.r.le to be .•oiivi -U’d i. . I." . 

Act IX of IvJO. i-id t.bnt lu’ i " i --po 

conviction tic mu-o •■{ t*>o '''iiir * 

g?.nceof engine .Inv-r. till.KN KMlKl.-v. 

; FvTUl. 9 P R. 1392, Cr. 

I 

I (JOI — S. 101 —1-7'»i>'b ft/r ci'i'i pioyi'rtti 
' by fliscbtJie'>ce to nd s - .'iub'i;on[<al cunviciwi. 

— All AssiKiant S'a'ion-M.i-ter wis ihirgoil 
with an oflence •inle- •«. lOl of iho linliin 
R.iilw.ws Art. Toe ofl-iec ri.ii-Ht.:i.l m iho 
disobedience to the Rnlway rule-., .ntl Ihcroby 

cn-lii)Rcriiig the s;ifciy ■!, pors,,.. tr.vll.nciu 

iniin, which o Hid. I w.th iiiuto-; 'run 
crnlunmf' wi g’os [•'.c ai,itloii. 

Mv--'or’.s oiUy uuckr ibc rules was. t_n in^pi'Ct 
all 'acing p'inti ov.r which the iriin would 
run. and he was person.Uy responsible lb it all 
such points were coriccHy set and In-kod tor 
Uioroaning ih-iigli train, ll-w.. alsi res- 
Donsiblo that the sig.i.k were not lowered, to 
admit a tr.uu. miliLiH Lcing p nius over which 
i the train wnnM pass, coneclly .set and 

I secured, and the keys of all iaciiig points over 
which the tr.uii would pass w. re in bis pcSsca- 

1 eion The .A-.>isr »"0 Siation-M •5'tcr 111 tho case, 

ivllnwed the signal to be gt'cn (or a train to ti.n 
' through bis station without 

that all the i.res.rio'd prectulions bvd botn 
taken by an olli n.vl .ubor lmite turn. lenco 
the collision, lie was conv.o.cd and imcd Rs. 30 
bv a Migis'raic. who vo wel the nff'.Mice as a 
mere t-jchoic.il one. cOD?idocing that the colh- 
«ioii wvs the result of acta and omissions on the 
ptrt of a subordinait) offio-al, 
lleid. tbo Migistrate's opinion as to the cQoqco 
of the Station-Master being a mt-ro teoinical 
one. was wrong and that cho statnm-mast.r, 
considering tbo responsib.hty thrown on luin 
by the rules, and cmi-siooring also the extont of 
the danger to Ido and pr.ipeny. merited a mots 
substauti.cl puoish.iieuD than the mere fine. 
Beta, also that tbo essence of the 
consisted, not in the consequences directly 
deferable to the default of the Station-Master, 
burtn the danger of ^sk whkb it enUilcd 
KINO RMPEHOa V. DASS 4 L B R. 

T 1 417 fft.. II Cr. li J. 35*2 L.B li. . 
D .'lt ii. L I.d. C.,. 161 = 7 

72as7 Bur. L.T. lOl.] 


Si 101 — Sanc/i'>n. — No sanotion is 
necessary to tho ins itut. m of a of 

oScooe punii^hable un^f«»r s. 101. QObE. 
EMPBK^S v. FATTC. 9 P. R. 1892. Cr. 

(2i)-S lOl-Railu. ly-JiosA or 
^Act endangering safety of a person. . = 
s. lOf of tbo Railways Act. the offence consists 
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t- Iitiperiii! Acts —eoDiiiiued. 

Acl JX of 1890 (Railwayai—coHfinafd. 

Ill (1) disobiMiif;; rules or doirg noy qj 

(U i..t .ci,d ihertb^ vtiJiint.'criii« the 
t.f .,„y turion. It is uc-t sLlrijioiu to 
show ib.ii lut It,.. ;,ccuaed or any ojui.-.sino 

on his p.vrl WHS likrly to tndani^cr itjo s.lcU <•! 
rtn> pL-r.„n. It mu,t be pruved uIlirniHUvclv 
thHi It did, in point of f Id, so eud..ng. r any 
p.r-on s ealoty. Tbo Assistant SUli, n *Ui,lt.T 
0 . I.ilwandi allowed h good.s train to pr-eced to 
the next station Dugra. without inforuiiog ibe 
slafiol the latter ^citi.in of h!sa,..in£: so. and 
Wllbcut previously oUaiiiing a liue-ckar 
message from that suiion. a passenger traiu 
was neiring Dugra from the opposite oireLtun, 
and the g-ods iram uct uiivd .u the distant 
signal ol she Dngra sUuon till lino was clear to 
receive the goous tram. Utld. that the A-si^i- 
am btaiioo Miister culd not he coiivicud of 

rnnvS’'''' l’“>lw.v^s Act. 

3 fl P w r‘ 8 P L R. lyid. Cr.= 

?o„r Cr.-G lud Css. 483. il.j p u. 

laiuaolg~Mcre pos^itihUjo' c,HUugiTi..g sn/glv 
0 / some ,enon wi,eth.r ,oj;ia,.u for cLciiln 

Tof Ac-t wo2 

ha! i\ h ii*"'vay servant 

na.. hv hia oi.^.h^dience to the rules, acfu if/i/ 

euduugcred ihe siiety of per.Miiis. s. lOlol ihf 

Act docs not p.ovido for cases m which th( 

ThP, ,nr saicly of any person, 

The mteniMu oi iho hgisi.uure was apparently 

doo!r HUthor.lies .0 d3 

nsk ‘“'’^“^diencos luvolviug 

mk of danger without entailing actual danger® 

Ind. Cas. 161 -15 Cr L J 17-9 

4**r ‘u ^■*0- t> lud. Caa 483 > ■ 

« L.B.1,. 139, 4 L.B B ^ 183, ^ 

(26) —i. lOl, &u 6'S5 (fll tr*\ /n 

in force on a.td after isi July l^JH^RuU <i 
applying Oifterai Uule bG for proUclton of 
trams sianduig outside disiuni sigilal-WhtthJr 

~Onnvt ^ ^ RaUxoous Act 

i7Za7.T-tT:::: '•“’i 

ouiside a distant signal at dancer the o'* 
of the guard to plac^ detlttofs to 

8 . iUi (O^ ft 73 a Dot lludfir A IHr « v * ■ 

Railways Act. When the guard n 
charged under s. lOUb) of tL Haileys Act“ 
the burden of proof that be did not nia^oa 
requisite number of detonatora. as reo drfn 5 
General Rule 86. read with rule 9 of the S i 


f •—ifnpcfial v4c/*s—ooDtinuedi 

Act IX of 1890 (Railways;— fTon^inwerf, 

Ky. WorkiuR iDSlrut^iious, is upon the prosecu- 
Uon. Th.it hurdt-n can oo discharged by the 
R.ijhvay .luthcnties concerned iu^pectiug the 
hue. soon after the accident, and eZ'imiDiog 
wbeihcr there wero no matoUic reinnaoia of a 
dtt nutor left near the place totaled by the 
accused The evidence of a District Traffic 
Superintendent that, under the oircumstatices 
of a CISC, a guard sufficiently comphed with the 
‘ sauJ Goueral ttule bG (read wirhiheG.l.P Ry. 
Rule I*; when, instead of pl.cmg ail the 
doionators as required thereby, ho pUced only 
one, canuo* aCect tbo interprotatiou of a rule 
which must to interpreted according to the 
ordinary rules of luterpretalioo. But rbo opi- 
I uion or ^uch a witness will have to he taken into 
I consideniiou when deoidiog the oueaion of 
puiHshment. The .-landing of a tram outside 
adisUQL signal Ht oatigrr i> an '•authorised*' 
detenMOU and not on account of riuy accident, 
failure, or ob^ructiori. ” When the signals 
arc iTAvored the delay or " stoppage ” for nearly 
tou iDioutes in a;tempting to ulimb up a sttep 
gradient IS an “ incident U’• one wuhiu the 
meiuing a General Rule bG. Th^ w.icdiDg of 
tUo G^l P Ry. Rule 9, suo-rale 4, is vomewhrit 
inappropnato. Woea the Court fiud^ that a 
; ra III in the position of a D strict Tr^iffi , Super- 
j iriteudeot mis rcadt. a rule, it should mtke 
. allowance fur an uu»ducaied man, and mice 
I that thoie may have i>c 0 n an error o( judgoieot 
on the part of the ar'm'»esl. BkZANJI v. 
LMPRrok, 14 Cr. L.J. 678*21 Ind, Cab. 996. 

(2Gj—S 101 , RuUa 99^0, lOO—Endmoering 
saf- tyof fjasienqu s • Utati tU Mailer ^Lin^ clear 
ohtouing onOh' line ^Dtir ail mint of a waggon 
:n hkufUing—Drioir of the aypro^chutg train 
in against danger sianats—Voliision^ 
Liaoiliiy of CSlotion A/os^tr. —The a>xused, the 
StHiiou Master ol Kndabgoan, Hcimittcd h goods 
train ou tho chord line oi his statioui He then 
a>ked tbe driver of the goods train to detach 
bis engine and shunt nioo waggons from the 
loop line where they weresiaoding to adoad end 
siding to make room for the down mail. On 
being a>.kf>d for line clear from the nert station 
for an up passengt r train, the accused gave line 
clear. The nine waggons were taken from the 
loop to the maia line, aod whilst they were 
being shunted into the dead end siding, one of 
the WHfigons got derailed attbe poia» wucre the 
siding ji^incd the mam line. Ac this lioio the 
distaut and homo signal were up against the 
passenger train. The driver of the pasdeoget 
train howevnr disregarded both danger signals 
and dashed into the derailed waggon causing 
injury to two of the pissongors and the guard* 

was on theee facts tried under 
8* Railways Act, for having endangered the 
safety of persona by breach of the rr. 99 {c) 
and 100. The Magistrate acquitted the accused 
on the ground that the act which led to the 
collision was tho act of the driver of the up 
passenger train in disregarding the signals. On 
appeal by the Government: HeU, setting aside 
the order of acquittal, ( 1 ) that the object of 
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I.—Imperial / 4 crs—cominucd. 

Act IX of 1890 (Railways)— 

t. 100 heiiiR to 1 es»:«eD tbe risk of aci-idunts 
through sbuuliiig on a through iitit' .ifier lino 
olear bad been given, tbo disrfgafd of the rale 
enhanced tho danger to passeiiRiTH. and the 
risk thus ent»iled rendered the ralo-oreakt-r 
liable to puaishvueut. (2) Thil. as rcg.ira'; 
punisbmenl. the gravity of the otienco sh 'ulJ 
be estimated not by theaoiual uUitnate conso- 
quences but by tbo risk involve-t, for the rule- 
breaker might be puiii,shed ovon though no 
accident occurred. E^ll’liKOK v. Ram.VCHnN' 

DR.\ Hari, 15 Bom. L.R. 702-'=2 Bo.ii, Cr C 
109*14 Cr.L J. 460*20 Ind. Gas. 620 = 37 B. 

685 

102 . 108, 109, 120 - .Passetflcr 
defniid —Uesisliaiy an aH‘.7npl Lv ^ 
servant (o put in(o c.-imaje more prs-u i.ners — 
Assault—/iiiitan Code [Act XLV of i860), 

s. 36'2.—-tii’M, that, if a person obj'icta to the 
coming in of more passengers, and stands 
against the door, he ooiiuuits an entnoe fall ng 
under ss. 109 (2) and 120 |c) of Act IX of iSjO. 
and is liable to removal, not only from the 
cairiago, but also from tho Railway by any 
Railway servant, and the l.viler does notcommit 
an offonce of assault under s. 352. I.P.L., or 
any other oflence, if. in ejocting the pissongor. 
he does not use more force or violence tbaii i.s 
actually nece.-sary (or the purpose. Ilci i. also, 
that, for the purposes of various sections of the 
said Act. e g., 102. 108 and 109, a person who , 
is a ticket-holder is regarded as a p*>scnger, 
even belorc- he ba.s actii.illy boarded toe train. 
H.'.Rl 8 ARUP SM..KKH CHAND AHDUL BASIT 
V. Crown, 31 P.W.R ISIO, Cc.=7 Ind. Gas. 
335 = 11 CrL.J. 451=26 PR- 1910, Gr = 200 
P.L.R. 1910. 

(28) —S. 107 —Sec RASH AND NKOLIOENT 
ACT. CAUSING DEATH BY. 24 P.L.R. 1905- 
2 Cc.L.J. 207 = 22 P.K. 1905. Ct. 

(29) — 89 . 107 and l 34 —Jurisdiction of Cri¬ 
minal Court-Goods sent by Rnlway from 
Karachi to Lahore—Goods falsely described 
Loss in freight caused to Railway Administra¬ 
tion— Cheating—Penal Code, s. 415 —Abeumeut 
—Penal Code. s. 107—See GULaM ALI v. 
Empress, 7 P R. 1900. Cr. IF.. 18 P.W.R. 
1908, Or.; R.. 172 P.L.R. 1910 = 7 P.R. I9l0- 
7 P.W.R. 1910 = 6 Ind. Css. 830 = U Ct.L.J. 
253.] 

(30) —8. 108-Sec No. 27, supra. 

(31) -S. 109—See No. 27, supra. 

(82)—S. 110—" Compartment." meaning of 
Smoking in comparimeni.^ Per Jenk\nSy C. </•» 
and Candy, J —The term oomp’^rtment ” »n 
Se 110, lodian Railways Act^ 1690, means a 
division of a Railway oarriage, separated from 
the other divieioos by partitions right ap to 
the tool of the oarriege ; each each division 
being completely soteened oS from its adjoin¬ 
ing divisions* Per JSanads, Je. confra The 


ITIY n I Id 111 to 

i' 

p H. itJOS. Cr. 


1.-^ Imperial Acts -cnotinuod. 

Act IX of 1890 1 Railv/aye)— 

word “ * tvl ijv-ij' " n>i*d iti s. MO. Ad IX 
of ISOL), ui ibe'***! f in NNhn'h iL i- U'^cd lliroiich- 
mil ihi . .Mi-I lb'''' U'lt ni'CO'.'ivrilv nuian 
•V rr'mplot- Iv p.ir|l'|.>i...',l Itivi-.! ill. Ill »v D 'DA- 
lUf.M .T\.M>KP.1I 24 6.293 1 Bom L R 688. 

I ll-' F.ut' ■/ i ll'- H.n u uj entrirge 

wil'nout It L.f.-T «■ ni.T.-in'. .1 lUdwivy 
e irri igi' 'v I'-i.''’'' >1* k-. I. wi: h ■■ 

Ui (raud till! C.'iiip .iiv, <l'i-. II : 

<■({•-■1110 undiT s. !ii, '»'•! l-K''! 

KMl'I'.hOli V. A IT.\ Gl-h 11.27 
---124 P.L.R 1905. 

(34) —S. Hi—.IcflV -/ 1879. 

Iritk Ki-irt.yc/.s.r wilnoai i.rir^nq 

iut^r’s /a»v.—Where vh-.' ancus^oj invcli. iin 
, cmUD.vn; With bi^>u 1. nl-d --ui y-ir-, ir nii one 
' to an‘iher '..I'lni on n lailw.y line 

■ wnhc.uL paying the b lif laro due to ins 
I hcU. tha, ov n though th.-- .■.ciU'cd wis not 
1 guilty as the onticip,! . lleiiJer. he vv.»' cleif y, 
ha i'e*..s an aiio tor, to be 
- Hi.ill COURT Proceedings, loth hkc. 187 ). 

1 l Weir 869, F B. 

Ilj—Hrdivag ia>c — The 

tcforeiii;.; in s. I! 2 of ih.j R-vilwrys Act to tuc 
amoUMi ol tn- Hi'.gl-J Ure .loeg nut moan that 
lb- paj meot ..I-u h fate may be ordeicd in 
addition I'' th.’ fine but that tho toivl Ima 
■iuipo.s|.dsbDI ri.M oireed Rs. lOO 
referred to. EMPEROR v. ABDUIj. 17 O.F.L K. 


(36)-S. 112 (rtl—TcavcUiiig with f^sed Paas 
— See PENADCODE. as. 41'I. 511. 21 M L J. <48 
a. 11 Ind. Ci-S. 690* 

( 37 ^ —S. IW—5i 7, 6, aud 9, %upra, 

113 —Kxc(?si cha^o^ 

U Uciault. 

sub-s. 4 Of tho Hailw..y- Act. which direct 
that on iailure to pay on doniind e%cc83 ebarga 
and (ate wheu ou:, i-be amount sbail, on appli¬ 
cation. ho recovered by a Magistralo as if it were 
a fine uoes not aiiih. rizc him to impo*e imori- 

JAMES CROWSON. 1 Bom. L R, _ 

440. 20 M. 1. F.) IF.. 10 Cr. L.J. 51J-4 led. 
Cas. 2d6*5 N*Ij B. 151.] 

(391-8. 113-S.ope o/.—Tho 
8 113 ot the Railway Act. which huocts tbaC, 
on failure to pay on demand charge an 

fare when due, the amount bh.il . o" 
tion. be recovered by a Magistrate an if R were 
a fine, does not autbonza the Magistrate t 

impose imprisonment on d.fault. 'Die 

cbacee and fare relerred to iu a. 113 is not 
6ae.® though it may be 

QUEEN-EMI’RESS V. KUTBAPA. 18 4»w. 

fF., 20 M- 385, 1 Bom.Lj. R. 166,5 N.L.R. » 
R..'2lC.985.] 

(40)-S. 113 -Scope o/.-S. 113 ot the Rail¬ 
way Act directs that on failure to pay on de¬ 
mand excess charge and fare, when ‘*“®' , 

amount shall, on application, be recovered by 
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1. —Imperial /4c/s—cootinued. 

Act IX of 1890 (Rallwdys)— co»iftnu«i. 

a Mds iS it v\.;ro a Tli** excess 

f.b irpo .in<l /.irc ri-icrred to in 3 118 19 not a 
fine, iboucb it oe recovered as such. A 
M.tgistfate H uot authorised to iinpo>eimprison• 
incut lu default of payment of the excess 
charge and fare gURKN E.Ml-itKss V. SUB 
RVMA.NfA AIYAB. 20 M. 385 = 1 Weir 871. 

10 Ct. L.J. 519 = 4 Ind. C;s •.?*0 = 5NL 
K. lot.J 

(41) -.S’. Hi lo }C:nver excesi 

tan—Mnqi!,l,nlej.ol tn,x.reK^e ludi'nai /uhc- 
hons~Proce<hirc .\faKi<tr-.ie is not to 
exercise judicial fuoction.s wh.ii an application 
IS made to him hy a duty a.iihoriz.d Riihvay 
eervint to recover the ain.-.uiit 01 rxcvss I trc 
claimed, but is merely to take th., necessary 
Bteps to recover it. QURRN EMPUKSS v. 

1<\ye nnd o/imoe— 
Aiphc.->bihly „i s. 64. Pr.nol Co-ie. - S. 6 of the 
Gcuoral Clauses Act makes s. Gl of the Penal 
Code applicable to the rec-vc-ry of excess ebarae 
and fare ordered to be p.aid under s 113 of iho 

V. r,*?.. Act QUEEN PLMUKRSS v. 

Ja'of ^ 871 =Cr. Rg 


113-.U<i!/is//-rt^c-’5 order under the 
section Revi.wn.~A .MaRislrate's proccedmes 
Ufjuer s. IJ3, aro op6o to revision uridor 4 :J 5 

^-'^’-('velling without a 
iKfcef.-Unders. 113. sub s. I of the Act. it is 
an ofloDce to travel without •* ticket U is im- 
material lo considi-r how many tickets were 
issued on that particular d-ue. Panchabikrsa 
Aiyar V. Bonjoub, 1 Weir. 87i, 


(45j— 3. 113—5e«No. 9. supra. 

(4G) Ss. 113. 119. 122-~Amou>il recoverable 
miners. 113-; Should be recevn-ei as if it wZ 
afine —Imvrt^onmenl in default of panment— 

Urt footboard without 

ticket—Applicabilili, of ss. 118 , 122,—B w,vs 

board of the brake-van of a Roods train. Under 

Ra* 1 in n '’ 1 ^®”'*® 'Ordered to pay 
Rs. 1 - 10-0 and lo suQer, in default of payment 

eiinplo imprisonment, ffeid ( 1 ) 
that the words shall he recovered as if it were 
a fine in 3 . 113 of the Act only authonx* re! 
covtry by attaohmeni and sale of miveable 
property, and not the infliction of imprison! 
ment in default of payment. 06ifer.‘—If fi 

h footboard aft.r pro- 

hibition, be is liable to prosecution under the 
eecood clause of s. liSof the Railwavs Anr 
whilst, If there was no such prohibitioo^befoce 
he was finally discovered and removed, but he 
entered on the railway unlawfully, he is liable 
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/.—Imperial /4crs—continued. 

Act IX of 1890 iRailways)—conftnueij. 

• o prisocu'ion under s. 12 1. EMPEROR v. 
Bull«khi. 5 N.L R. 151. (I Bom. L.R. 166. 
20M 385,iJ’j 

Ss- 11.3. 132—rraucffini) wifltouf ticket 
-~Iinprisonin‘7U ui default of payment of fine. 
—Iravellius in a train by a passen^or without 
having a proper tickoL with him is not aa 
ofI..-nee und-r the Railways Act of 1890. A 
Magistrate is nor, therefore, comp?tent to sen- 
tenoe the accused to imprisonment in default 
of payment of the excess charge and penalty 
ordered to h-- piid. QUERN-EMPRESS V. 
RAM PAL. 20 4 95=AW,N. 1897,196. [B.. 

5 C L.,J. 47 = 11 C.W.N. 100 : II Or. L.J.577 
= Slad. C»8 190 = 3-5 P.W.R. 1910. Cr.] 

(4.S)*-Ss. 11.4, 1.32 mid 133—.Ippftcnfioii oj 
s. 133 Court F es .id, s. 31 -A p-^rson failing 
, Of retusing to piy an excess oUargo under 9. 113 
does not become guilty cl an offonoe, and can¬ 
not bo punished by a M.tgisirits, whose duty it 
IS to recov.?r a sum payable by a pas.songer as if 
It were a fiuo. S. 133 doe.s n'lt apply to proceed* 
logs under s. Il3;nei;b.jr does t.. 31 of the 
Court Pees Act, QUEEN-EMPRRSS v. NGA 
KYaN bWA. U.B.R, 1892—1896 Vol. I 300. 
(L.B.R. 1872 — 1992, 608. R.) 

(19) S. 114 -See N.j. 10. sitpra, 

(50)-—$118 (Ruiftoavs Act, V of 1879, s. 33) 

AwflicaoilU^ of the section lo 
--Wucretbo ftcogs.d, a relief oi fruit at tba 
platforoi of a railway statioD. stood oo the foot- 
buard of tbo c^rria«o eollio^ fruit to tbo pas¬ 
sengers and continued so to suod after tbe 
beJl for (be uoparcufe of tho tram had been 
rung, h^ld fbat tbo accuRod, not being a pas- 
sen^or. was not punishiolo under s. 33 of Act 
iv of itS79e High Court Proceedings, 
15TH Dec. 1879, No. 2^74, 1 Weir 873. 


fSl)—S. 't\^—Pnss‘'nger^rjiccn$€d sweetmeat 
seller ^Standing on foot-hoird of a carriage in 
ntotio7i (0 recover dues —Tbe accused a licensed 
sweelm-at seller at a railway station, stepped 
a foot board of a carriage in motion to recover 
the price of some sweets be had sold to a 
passenger, and got down short!? after. Poc 
^is ac , he wa^ convicted uodor s. 118 ( 2 ), 
Kiilvyays Act, The accused having applied to 
the Hrgh Court : Brid, reversing tho oonvio- 
tiorj and sentence, that tho accused was not a 

passenger within tho meaning of s 118, Rail- 

ways Aot; and that the word ‘'passenger*' 
m the section denoted a persou wh«n without 
the permission of a railway servant, eiitered any 
carnage of a railway for tho purpose of travelling 
^erein a passenger. KMPEROR v. LADHU 
RA^fJI Jessa, 15 Bom. L R 996 = 2 Bom. Cp. 
C. 163 = 14 Cp. L.J. 654 = 21 lod, Cae. 894. 

fS)—See OHPiATING--GBNBRAJj. 
25 P.R. 1903, Of, 

(2>^iS^e Passenger, 3i P«B* 
1905, Cr = 2 Cr. L. J.Til. 

(54)—S. 118—Spa No. 46, supra, 
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1 .—Imperial Ac/s—continued. 

Act IX o( 1890 {Rftilwayc)—continued. 

(55) —S. l-20-Seo PENAD CODE, a. 95. 1 
L.R. 139. 

(56) —S. 120—S« No. 27. supra. 

(57>_s. 12V — of way cUimed by 

accused, charged with obshucting a Rulicay 
servant. —A Riulway Company, cannot any 
mote than a private individual, by their orders., 
make it iho duty ol their agent 
with an exiaiing tight of way. Wh^ro the 
accused was convicted under s 121. 

Act, With having obstructed the Re.sidcn ^ 
Eogiueet in putting down a lino for a fence. ' 
which the accused alleged would b.ave luler.cted ( 
with his right of way. held that tho conviction 
of the accused without deciding whether or no^ 
the alleged right of way cxi>t.d. was not - 
nrooor. QUREN EMPUESS V BOM-tNJI. Rat. 

Uo. Cr. C. 675 = Cf. Rg-41 of 189i. ^ 

f57.a) Ss. 121, 122—Sec PENAD CODE, I 
S. 186, 1 O.W.N. 74. I 

(58) - S. 122—Sisemcnts Acf, s. 21-Entry 
on railway vremises by dominant otvner to effect 
necessary repairs,-The Company who*6 ser¬ 
vants the accused were, had a mill on one side 
of the Riilway lino aud a ginning factory on the 
other, and to bring wstet from the one to the 
other, there was a pipe Isid beneath the 
Railway line aud brick reservoirs at e.ich ^do 
to preserve tho proper level of the water. Ine 
Macistrate had convicted ihe accused under 
8 . 122, Railway Act. bo-ause they en'oroJ on 
the railway premisea to do some 
pipe and reservoirs, without having first obtain 
ed the potmissiou of tho Railway Lompiny 

their entry. There w.as ‘tbe 

the repairs weie necessity. Ilcld that as the 

pipe and reservoirs belonged to tb® Company, 
and were kept in repair by them, they, . 
dominant owners, would have a right 
on the premises of the Railwty Companj^ the 
nervicot owners, to eQoot any repairs that might 
be necessary. Tho conviction was. tbore.ore. 
wrong. lUPBRATRlXv. VaNMALI, 22 B. 523. 
[B.. 30 H 3i8»8 Bom. L.R- 22 = 2 Cr. L.J. 
216.} 

(69)—9. 122 -See Nos. 1. 46 ane 57-a, supra 

(60)—Ss. 122. 47—Crossi’ig railway Zinrs iv<fl«- 
out permission—Offence unUer s. 122 a 

fully ins. 122 —Meaning —Absence, o' 
under s. 47 ll)ig)—E8ect—S. 122 nof affected by 
8. 47.—Where a person crossed the railway 
lines without permiasion, in order to go to 
goodti Bbed alter traneaotiog business wit 
Btation Master, Held, that hie entry was un¬ 
lawful within the meaning of s. 122 0‘ 
Railways Aot and that be was guilty ot toe 
ofience specified in the first part of 
The word ‘ unlawful,’ as used in a. 122. mean 
• without the leave of the Railway Admmistra- 
tioo,’ 8. 47 of the Railways Aot has no beat- 
iDg on the question and no by-law P'o^r y 
made under cl. (g), enb-a. 1 of s. 47, would hav 
xefecenoe to a trespass by a member ol tne 


I.—Imperial .4c-fs—continued. 

Act IX of 1890 (Railways)—confinufd, 
etMicnl public up.'ll Haihvay lines as oontem- 
Luodbys. 112 

PR. I9l4. Cr.= 155P L R. 1914—15 Cr. L. 


J. 468-24 Ind Cas. 348. 

(I'.M—S \2^—Cal'lc Iff' ill rh-irge cf keep-'r 

_ Permitiing them (■ suay o*i " Uailway 

I.iaoitxty of .■WIK'J-.—The cwiuirof citiK'. which 

have been alUnvc.l to sTiy up.-. i rflw,i,yin 

con-equenoc of the iK-'gHg-'noe cl ; n-ir ko-por, 

is not liable to V ' , Vio"’Vo 

GlU V KISC.-EMPEROU. 8 ALJ 1249 - 12 

Ind. Gas 990=34 A 91 = 12 Cr. L. J. 6 i4. (18 

M. 228. F.i 


1'25. cf.. 1 and 2~]’'rmi((imj^ryile 
to stray Kp’tt {lail>cay — f!c»p.c ir 


lin'.il'lii 


of 


the owner and of per.M-n m chary, of the eatuc— 
Dire.tf.n ol Magistrate. - Wnere. owing to the 
uewligonne of the per^soc in charge of any cattle, 

the cattle is allowed to o ray upm a 

there is nothing in cl 1 of .s. 125 to rf ^t^lCt the 
disccciioQ of the Court in timing whether 

the owuer or the p?rsoii in charge isguil'y, and 
awirding punishment accordingly. But, under 

the second clause of the seotion, which makes 

Dunishablo wilful acts of dnvinr; nr knowingly 
DormittiiiR cattle to be up 'U a Riilway line, 
the H ill -vav authorities aro given i ha opti.m to 
I nni^ecuLe tho owner instead of ihe person i» 

I charg-i. This provi ion is of * very ponal 
charade:, and removes the discietiou as to the 
; D-r-'on to be held liable lo pumshm^t from 
! the U-urt t) the Riilway authorities. QUERN- 
! exuVkLsv. ANDI. 18 U. 228-1 
i [A., 84 A 91 = 8 A.L.J. 1249-1* Or, L J. 614 

» 12 Ind. Gas. 990.] 

I 2 (i —Offence under the scefion, what 
1 coHsfiftt'rs.-Where the accused unlocked and 
1 turned tho turn-table at a railway station, held, 
i that the accused was guilty of an ofience under 
s 126 although, in the ciroum.-taiiccs of the 
' ekse ihcTo w.ts Utile likelihood of in3ury hemg 
caused by him, no engines being on 
of the lino ju*t then. In re MUNIS.MII, 1 Weir 

879. 

(64)—S. 126—Phicing afonrs on 
r,.f,nce .—A person charged with having plaofid 
f sVouo on the rails under s. 126 of tho Railways 
Act cannot bo allowed to plead that no tram 
the time. = 

KESHOW VlRUPAKSH, Rat. ««• Cr. C. 8Z9 
Cr. Rg. 72 of 1895. (19 B. 716, F.) 

_g. 126 ^Abetment of the offence.— 

Whoro a person confessed that ho knew ^ ® 
clot to remove tho rails and tbat he kept watch 
^'hUe the Act w». being dona, HM tbA. ha «ab 
B uilty of abetment of the ofience mentioned in 
8 126, Railways Act. QUEEN EMPRESS 

KaDIA KaTIa, 1 Bom. L.R. 682. 

(66)-Ss. 126 and \Z 0 —Throwing atones at a 
railway train —ha offence under s. 126 
be tried by a Magistrate of the first o?*®®- 
such oases^should be sent to !; 

irate for trial. Provision lot the whipping of 
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/. Imperial .4c/s—oontinued. 

Act IX of 1390 iRailwaysi—co/icluded. 

mionrs under tho Art poiotrd nat. OU15EK- 
LmI'HKssv lUi.\ I’oSwv U B R 1892.J896. 
yol. 1 , «503. * 

c I-'l’r^’5.11 

, 1^0—0//r>jcf-s UH'ler— 

ounuiMwi to oaonce'uuder .. 1-47 of 

the H iihViys *ct is pur.tsb iblo wttb iran^porti- 
liou for life, or w.tb imprisonment for a terra 

which may esiend to ton years, ;„,a j. triable 
odIv by a Court of Session, Of by aMa^isiraie 

Cr!m'^ s? 30 of 

C P L v. M \.S' 01 ,n. IJ 

(69J—S. 129—Sc'f CuiM. pi>o Cod*-' ifioq 
ss. 235. 239, 537. 20 C. 385 = 0 G W N 'i'cs ’ 

{70J—S. 130-Sfc Nos. CGaud 63. sui^ra. 

Ul f/ij. Jhis .section js not one of ihoao 
moDtmned m s. 131 which con/ere the power of 
arreetuiR without warrant for certain oflences 

non procedure upplicible to 

nou-coBnizaolo cases must bo followed^ Out-KN} 

EmPKKSS V. JargiSSA. U B R 1897-Iq^’ 

Vol.l, W.B.K. i8..7-1.06, Vo?. 

(72)-S. 132-Sce Nos. 47 and 48, sup,a. 


/—imperial 4cr.s—contiuued. 

Act XI of 1890 (Prevention of Craelty to 

Animalil—co«fm«ed. ^ 

7 down in the 

N 64r ^ TuDSI BEWA, I C.W. 

3 — Scope of the Act-Crabs.— 

ornli ^ 1890 applied to 

either^‘-S‘7^ which is 

hi 3 been- 77 ''' a'-'being/errrnaturr? 
w«..a ana is in captivity. The 

or iivin^T'*' ^^din.trily means an organised 
vol. , ^ ‘^•■^''■nRsen^tion .and power of 

Linf; ‘national 

being as distinguished from man and crabs 
sale wiiK * person exposed live crabs for 

backrof 7m ‘he 

d-^d 77 the shell of a 

ofibnl'^' he was guilty under 8. 3 

C 881 ''^^ TULSI BicW.\1I V. SWEENEY. 2# 


of Cruelty to 


’»idcr section by whom 
IrtabU.-maee s, 133 of the Railways Act 

oflences uuaor that Act cauuot be tried by 
Magistrates of the third class Oupl'n 

Empress v. Mi Kin, U.B.R. 1897-i 901 Voh 

(74)—S. 133—See No. 48, supra. 

(75J—S. 134—Sec No. 29. supra. 

(76) -S. 138-Sce No. 1. snpra. 

(77) —R. 99—See No. 26, supra. 

(78) -R. lOO-SecNo. 26. supra. 

UPPER B^rfaLlEXCEPT THE SH^N It 

ACT Xin OF 1898. S 4 J ^ ST.STES). 

captured and is in oaptivity a “ u 
animal, it may be presumed in an 

proof to the coutrarv that I absence of 

living orab and t^'orSsi “ 

which must neco^sarily cause pain to7t ’ 
long SB an animal is /er«. ®° 

not brought under subjection 
man. it is not proteoled by the Act r“7°u 
I t 18 captured or domesticated * 7 **®“ 


7;,oiTeflce must be row- 
r/' 7r • P^>-^on-Preparation 

ibun l ttriiin.-Wbera it was 

d77L7 ^ petiiioQor tortured bis cows by 
tipd ^ water and tbcfie cows were 

="“7"here the sufferings of the animals 
which 7 hy persons from the lane on 

Held ,u P®‘“'°°®^ was situated, 

view’7? off-nce comes within the pur- 

Anim7?«A Prevention of Cruelty to 

J '2 " 332 = 18 Ind. Cas. 88J-14 Cr. L.J. 

f' ^<^^~SCarving a calf to 

i’lcludes starvation.- 

fienev within the meaning of s. 3. ol. (c) of the 

Act which applies only whore a person offers, 

his possession, for sale, any 
ol however, is, in view 

on» i.- >0 ‘he said section. 

44 . and tbe words 

otherwise ill.trcalis anf animaP* in s, 8, 

'"J? Starvation of an animal. 

3 J 2 C-t- J- 624* 

laST^ji^ XLVirio/ 

RnH,.,^ r, ^0 animals by servants of 

ftAtn?iL ^ individual who 

infc A ^ the cruelty and was not 

Dnnaiio r I^^gislature to make a master 

tha nr>x<, of bis servant done in 

servant’s employment, and 
the nrA^ not when tbe act is dooeoootrary to 
Oftmn ffiaster. When a Railway 

^ to animals 

oon^rar^^k’®instructions to the 
for rb ^’.hc Company cannot be proseouted 

Act 8. 3(6) of 

V Trp MERWANJI SHROPP 

Peninsula Railway 
COMPANY, 26 B. 609=4 Bom. L.B, 209. 
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I.—Imperial /4crs—continued. 

Act XI of 1890 (Prevention of Cruelty to 
AnlmaU)—comiudcd. 

(5-0)—S. 3—See Nos- 1 aod 2. supm. 

l 6 )—s. 5—Sec CBIM. CODR. IRO'l. 

8S. 190, 191. 260 and 337,31 P.L.U. 1905-2 
Or. L.J. 187. 

(71 _ 3 6 <1)—" Pernul," expirtineJ — The 

word "permit ” in s. 6 (1) of Act XI of 1890. 
imolies knowledco of that which is pf'rmiUod. 
QUKEN-EMPRESS V- LALTA PU.'S.M>. 20 A. 

186 = A.WN 1898.20. [/?.. 9 A.L.J. 262 = 14 

Ind. Cas- 658= 13 Cr. L J. 274.] 

(8)_S. G ;l)—•‘Pe»-mif,"»nenmng of—^ctdone 
in spife of p»ecar*(ions.—Where a roan takes all 
precautions to prevent- the doine of an act and 
in spite of bis precautions such act i.s done, it 
cannot he said that be has permitted the doinR 
of that act. BAI.TNATH DUBE v. KlNG-EM- 
PEROR, 9 A.L.J. 262 = U lod. Cas. 658 = 13 
Cr, L.J 274. 

(9)_3. 6 11 )—Charge against both ccachman 
andow'ier, whether iffepaf.—There is nothing 
in a. 6 (1) of Act Xt of 1890 nslricting the 
prosecution of either the "corohman ortho 
owner.” The prosecution of both or one after 
another is not illegal A oonviotiim of one does 
not operate as a bar to the trial of the other. 
Emperor V. rice, is Cr. L.J. 693 = 26 Ind. 
Cas. 143. 

Act lY of 1891 (Crira. Pro. Code, 1832. 
Amendment Act). 

[SnOUT TITLE GIVEN, ACT XIV OF 1897. 
REP,, ACT V OF 1898.] 

(1)-Cri*n. Pro. Code (1832), ss. 250 and 560 ^ 
—Order of compensation—Person not really tho i 
complamanf.—A Civil Court peon was sent by a 
Munsiff to attach the property of a judgment- | 
debtor- The peon reported to the MirosiS that 
he bad been obfltruoted. Tbe Munfifl sent the | 
ease to a Deputy Magistrate for investigation ; 
and trial. Tbe Magmtrate dismissed tbe case 
and directed the peon to pay compensation to 
the accused. Held, that tbe award of compen¬ 
sation was illegal, as the peon was not the real 
oompl%ineQt» nor could the procoedingH properly 
bo said to have been instituted before the 
Magistrate upon hia information. BH'RUT 
OHUNDBR Nath V. JABED ALI BISWAS 20 
O. 481. IF , 26 A. 193 = A.W.N. 1903. 216; 11 
Or. L.J. 6H4-8 1od. Oas. 832 = 25 P.R. 1910. 
Or.-196 P.L R. 1910. 52 P W-R. 19»0. Cr.; B.. 
1 Bom. Or. C. 287 = 14 Bom. L.R. 1166 = 14 Cr. 
Ij.J. 1 — 18 Ind. Cae. 146.] 

(^)—See Compensation—T o Complain- 
ANT AND HI8 RELATIVES. A.W.N. 1891. 120, 

Aok IX of 1891 (Herotaandiae Harks and Sea 
Oustoms Acts AneBdraent). 

[SHOBT title given, ACT XIV OF 1897.] 

Set ACT lY OP 1889. 

See TBADB Mabk, 81 C. 411. 


1 . —Imperial 4t'f.s —continued. 

Act XVlll of 1891 (Banker’s Books Evidence). 

fAMKSOKl). ACT 1 OK ISO'l. ACT XII of 1900. 
DFCI.Mil'll I'i I'ORCIC-IN THE SANTHAI. 
K\"uO xN\S KK.K. Ill OK IR'.)9 : IN UPl’ER 
BURMA IKXCKI-T THE i^n\N STVTES). ACT 
XI11 OK S. 4 ] 

(() Ns. 2 ovil ■!—not coHiiiti? 

Miirfrr the -1^/ — hilt "f coj-ies 

of p.i/rifS.—t'eriili '.! cnpiei of mini. - in the 
books ol a I^-ink ar.> n<ii admis'^iM-' in '-'vidence. 
if the Bank d-'cs mil eonii' wiilii'i fbi' •irliMlion 
of a "roinpuny” a.s ii<rin<(l in ~iUi s. ' of the 
Act. Empress V. P •TitR'i; McGi iui;. 4 c. 
W N 433 F B 

(2) —S. 4—See No. 1, 


Act I of 1894 (Land Acquisitiou). 

[ APPLIED TO THH CALCUTTA MUNICIPA- 
LITV WITH MODIKIC\TIO>S. BEN. ACTlIIOF 

1899's. 537. Declared in force—in thk 
Santhal Paroanas- FRG. hi of 1872. s. 3, 

AS \mended by Beg hi of 1899. s 3; in 
UPPER BURMA .-EXCEPT THE SHAN ST- T'ES). 
ACT Xil OF 1898. S. 4.J 

(D —.9ec Criu. PRO Code. 1898. s 47G, 27 
C. 820. 

(2) —See PENAL CODE. s. 193, 27 C. 820. 

(;^j_Ss. 9 and 10-Penal Cade. s. m—False 

infotmTlion to Cnlhc'or in proceedings under Act 
1 0/ 1^94.—A Deputy Collector mide a oom- 
1 plaint against the lessor and the lei-Bee, claim- 
' ing to h'‘ld a portion of the land taken up, 
under the Land Acquisition Act. that they ha(i 
Given false information within the terras of 
8. 177. Penal Code and s. 10 of the Laud .Vcqui* 
silion Act in certain written sta'.emcnts that 
Ihev bad made to the CnUcctor in rf-sponso to a 
04 ll from him under s. 9. But, neither in the 
complaint made by the Dcouty Gnllcctor nor m 
his examin^^tiou by the Magistrate was there 
any reference to any partioular statement made 
by either of the accused ns being a false state¬ 
ment The complaint was that the written 
statements put in were false and ^ey oontam- 
od more than one statement. Further, the 
Deputy Collector did not put in tbe written 
statements upon wbioh bo desired to proceed, 
either with hia written complaint or at the 
time of his examination by the Magistrate. 
Beld that the Magistrate had acted without 
proper discretion in issuing process for the 
attondanca of the accused. Ho was bound to 
require from tbe oompUinant the particular 
Btaiement or statements on which the accusa¬ 
tion was made. DOROA DaS RakHIT t. 
UMESH CHANDRA 8en, 27 C. 983—8 C.W.N. 
131. 

( 4 )_S. 10—S« No. 8, supra. 

(51—S. 53—Coflecfor aefin^ under the Act, 
whether a " CourtPower of ColUctor to 
administer oalh.~& 53 of the Act declares that 
the provisions of tbe Code of Civil 
applies to the piooeedings before the Court 
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t-—Imperial 4c/s—cootinued. 

Act 1 of 189$ Land Acqiiisitioo)—coxcJuded. 

under that Act. But the ccDteit clearly ahotva 
that 1 j llie expr'.S'ioii '• the Court ” a Collector 
isfrt included. The whole of Part Vlil of 
the .Act 111 which s. 53 appe its dlstlngui^hcs be- 
twesntrdcrs by or before a Coll-xtor and those 
by or o-lore .1 JudRi or Ciurt. There is no 
uu'hcrity givc-u to the Collector lo administer 
ail oath or to rtquim n verifiettiou. The u iture 
of hif. duties also .shows t’ui.s, as Lo cm pass no 
fin.i! order save with the coiistnl nf partie«. 
DuRG.A D.AS RUKIIIT V. QUKIC.S EMPRESS, 27 
C, 820. 

Act IX of 1894 iPrisoiis), 

(KEi*. IN l-r, ACT .\III OK IsOd. S. IS. 
Dice ui.i) in korcic—in xm; s.vnth'l 
PAUCi,»N.\^. Rli(i in OK 167-^ S AS 
AMI'NDED HY REG. JIl OF l<sO;), s []'■ in 

Upper Burma (except tmk Siun Stvtes) 
Act xill OK is'.iN. s. 4.] 

SiC Act XXVI OF 1870. 

(ij—S. 12—hVe Sentence — l.Mi'RisoN- 

MENT — IMPRISON.MENT IN DEP'^ULT OF 
PAYMENT OF FINE. ETC.. 14 P.R. 18-.'5. Cc. 

( 2 ) S.s. 45 eiuil 52—Separate $e»lences — 
Separate seiucoc. s should not be passcl under 
ss. -15 .and 62 at the same trial. CRIMINAL 

Revision case No. ys4 of is92 U b r 
1892-1896. Vol. I. 298. 

(3;—6’, Trial — l-r'icc'ltoe.~~ WboTc a 

flI-iRis' rate dc.ils with an offence under s. 52 of 
the Pri-ofM Act. ho must frame acharRoand 
record the exlmloa^lon of the aceufed under 
8. 364 of ibe Crirn. iTo. Code and proceed other¬ 
wise in a rejjnlHr m.innef. QUERN EMPRESS 
V. Jagann.^th. a W N. 1900, 183. 

.. 6'2-Pre5idc»ici/ Magistiate. whether a 

Dis'nct Magistrate " or " Magistrate of the 
First Class '' under—Jurisdiction (o trp offences 
under the Act —fAeld. that ordinarily a Fresi- 
dency MaRistrate would not be included in the 
District MaRistrat.' ” or " MaRistrate of 
the i< irst Class, and that therefore a Presidency 
Magistrate b^s no jurisdiction to try cffonces 
under s. 52. Ac t IX of 1894 , EmPbroR v 
Chota Singh, 32 M. 303. 

(5) —S. 52— See No. 2, swpm. 

p 5^-Co«uicfiott of prison warder- 

Buie 217 of Jail Manual.—The Migistrate 

Rnle'o^ '‘f With 

Rule 21» of iho Jail Manual. But ^ho accused 

was not a constable of the jail police guard and 

jail police guards became obsolete iu 19B1 Aa 

gTR"i'892”m6. Vol'Tlsg'^"- 


I 


I—fmperlaf Acts—continued. 

Act IX of 1894 (Prisons)— coicfuded. 

fubmit to be searched and he refused. Held 
that I reach or disobedience of tbo rules in the 
J.iil Miniial is no doubt made penal by ?. 64 
of the rnsnn’s Act ; but it is no part of the 
duty 01 a mi dieal subordinate to submit to 
search, and there is no rule which imposes 
upon an officer nf prison any duty to submit 
to sparch qua prij^on officer, and in refusing to 
submit, the medical suoordmate did not com¬ 
mit any offence iin«lcr s 51 of the Act. 
l.Mi-EHATOR V. GOBINDRAM KIRP.'.RAM. 7 8. 
L R. 49 = 14 Cr. L J 619 = 21 Ind. Cas. 667. 

(8)-S. fo- See LOCAL GOVERNMENT, 
Rat, Ufj. Cr. C a27»Cr. Rg. 70 of 1895. 

Act III of 1895 (Grirainal Law Amendraeut). 

[SHORT TITLE GIVEN, ACT XlV OF 1897 I 
S 5, REP., ACT IV OF li-OO; S. 6 REP.. ACrV 
OF 1900: .S. 7. REP.. ACT VI OF 1899. DECL.^B- 
EM) I.N FORCE -IN TUB SANTHAL FaRGANAS, 

I Keg. Ill of 1872. s. 3, AS AMENDED BT 
Reg. Ill of i899. s. 3 J 

fV~Se::/ence of whipping when to 6e executed, 
—It is not o.impeieot to a Judge to postpone* 
sonteiice of whipping till alter the expiry of a 
SPDteuco of imprisonment imposed upon the 
accused. Emperor v. JaGASNATH SAQAB. 

4 Bom.L.R. 929. 

(2)—See ACT VI OF IS64. 4 Bom. L,R. 
43G. 


(7i S. 54 —Disobedience of rules in Inii 
Manual -Whether penal—Dutg of medical 
subordinate to submit fo aearch-RelLnli^h 
mxt whether offence.—The accused was a suber- 
dindte medical officer in a iaH 

peoted of having conveyed a letter to tho^BIa- 
tion of a prisoner. The jailor ordered him to 


I (3)-Chim. Pro. Code, s. 39L (3), 4 Bom. 
I L.R. 43G. 

(4)-—S, 4— W'hipping iu addition to imprison¬ 
ment in casco/ dacoKf/.—Uodor s. 4 of the 
Whipping Act, 1895. a sentence of whipping in 
addition to imprisoomeul is oot legal in the 
case of a conviolion for dacoity which was 
committed prior to the previous conviction tor 
a similar ofleuce KING EaiPEROR v. BaBYA 
BHIVA. 2S B. 712 = 3 Bom. L.R. 419. F.B. 
(3 B.H.C, Cr. 38. 7 B.H.C. Cr. 70, F.) 

Act VIII of 1895 [Police Act (1861) Ameod- 
ment.] ' ’ 

[Short title given. Act xiv of i897. 
Rep. in. pt. iin Rangooni. Bur, act IV OF 

18:»0. S. 2 (WHEN NOTIFIED). PORTIONS 
EXTENDED TO CALCUTTA AND SUBURBS, 
WITH MODIFICATIONS, BEN ACT 1 OF 1898. 
s. 5. Rep. in. pt. in n.w. Frontier Pro¬ 
vince. Reg. VII OF 1901, s. 3. Declared 
IN FORCE IN THE SaNTHAL PARGANAS, 

Reg. Ill OF i«72, s. 3 , as amended by 
REO. Ill OF 1899, 8. 3.] 

(D—See ACT V. OF 1861. ss. 30, 31, L.B.B. 
1693—1900, 394. 

(2)—8. 34—Sec ACT V OP 1861, s. 34, 27 
0. 655. 
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/.^Imperial /4c<s—oootiDued. j 

Act VI of 1896 (Ponal Code Amendmeot). i 
[Shout TiTiiB given. Act XiV ok i 897. i 

DEOLABBD IN FOHCE IN THE SANTHAL 

Parganas. Reg. Ill of 187^, s. 3, as 
AMENDED BY REG. Ill OF 1899, R. 3.] 

See PENAL CODE, S9. '28, 230. 2.36, 47 I’.L. 
R. 1903. 


/,—Imperial Acts —cootinuod. 

.let XII of 1896 (Exciee)— 

Govcriimont Nolilk'ition No. 735^, dated tho 
2(>th Marob, '\hi-h in forco under s. 2 ('2) 

of Act XII of IRt'i’- i'» arrest persoos for pos- 
ses-ion • f prohihiu d articli-K vnidcr s. 37 of tho 
Act. Under s. 11 sueb lii>pertf r is required to 
report tbo arrest to lii' i llnial superior and to 
take the accused with all . onvomciit despatch 


Act XI of 1896 (Legal Praclitloaera). 

[Short title given, act XIV of i897.j j 
See ACT XVIII OF 1879. 

(1) — See REVISION — Miscellaneous 
Oases, p.l R. 1900, p. i7, Ct. 

(2) _Sce tout. 27 P.W.R. 1909. Cr. *4 Itid. i 
Gas. i022=.ll Cr. L J. 14 8. 

Act XII of 1896 (Excise). 

[S. 1 12) REP. IN PT. (AS TO BURMA). ACT | 
XIll OF 1898: S. 18 REP. IN PT. AND AM. IN 
N.-W. FRONTIER PROVINCES, REG. VII 
OF 1901, 8. .35 S8 3, 65 SUPPLEMENTED IN 

Burma, bub. act III of 1901 ; ss. 3 . 18 , 

21 AM., ACT VII OF 190G. DECLARED IN 
FORCE IN UPPER BURMA (EXCEPT THE 
SHAN States), act Xiii of 1898, s. 4.) 

( 1 )—Poss?snon of infozicnltnj drug, when 
punishabl-< under —Possession of hemp whether 
punishable under —Majum, whether an intoxi¬ 
cating drug -Evidence Act. s. ‘2d—Incrimm tting 
statement made bg the accused to Fulice offiset . 
whether nd»nissi6fe in evidence. —Pobsession of 
an luioxicAiing drug to ba puoiafaable must be 
possession with knowledge and assent, Tho 
Kzeiso Act does not render the possession of 
hemp punishable, but only the possession of 
ganja, bhang or cAaras or any preparation or 
admixture ot the same. Ganja, bhang and 
charas are the narcotic products of bemp- 
Unless ganjn, bhang and charas represent all 
the parts or pruduots of tho hemp plant from 
which ma;n»i can be prepared, it is obvious 
that majum might not be an intoxicating drug 
within the meaning of the Excise Aot. 8. 25, 
Evidence Act, absolutely bars proof of an 
incriminating etaiement made by an accused 
person to a Police officer. V. R. VENKaTA- 
RAMAN CHBTTY v. KING-EMPEBOR. U.B.R. 
1909, 3rd Quarter, Excise, 1. lU.B.B. 1892— 
1896,1. 139, F.) [P., IbOt.L.J. 122 = 13 lud. 
Gas. 778-4 Bur.L.T. 270.] 

(2)—Penal Code. s. 201 —" 0/7c«ce, ”»/in¬ 
cludes breach of provisions of Excise Act. —The 
I term " ofience ” in s. 201, Penal Code, does not 

, include a breach of the pc^viaions of the Excise 

Aot, ss such breach ia not punishable with 
imprisonment for a term of six months or up- 
■ wards. CROWN v. LaPyu, 1 L.B.R. 308. 

; (3)—Magistrate giving information to the 

^ police and directing an enquiry—No each 

> oonneotioD with proceedioRs as to oust jurisdio- 

tfon—SeeCaiM- PRO-CODE, 1898, s. 656, 11 
A.L.J. 852, 

i (4)— Ss. 2 (2), 87, il and bl—Excise officers— 

Arrest—Report—Jurisdiction to try accused .— 
An Inspector of police is authorized by Fonjab 


to tbi' Miigislrate for tri li. ll i-> a sulficient 
compliance with s. -11 if the olVif-or sriid* the 
accused to the Magistrate .-.nd a <lriay in send¬ 
ing tho accused does not allcct the juri'dii.-lion 
of the Magisir.iie to hear tue iMSe. Held that 
uiib.r s, 57 of Act XU of IH'.IC, a M tgistraie is 
competent to try mu cflence upon a police rep'-Tt 
made by a Deputy Iti'p.cnr of l^olice. 
EMPRESS OK INDI.A v. CHET SINGH, 46 P.L, 
R 1901 = 22 P.R. 1900. Cr. (9 P U. 1897, D.) 
[R., LSI K L.R. 1910 = 27 F.WR 1910=13 
P R. 1910 = 0 lud. Cas. 717= 11 Cr.L J. 394.] 


(5)—S. 3 —PrcsHmplioii as to s/nnls.—Ordi¬ 
narily the prosumpiiou wah respect to spirits, 
which were not imported and for the sale of 
which tbo liccnie did not provide, found in the 
posie-i'iou of a persnu other than a licensed 
vendor of elisliilery spirits was tba. t uch spirits 
were couulrv epinl-. AH ViN v, QUEEN- 
EMl-KESS. U'.B R. 1S92-1896, Yol- I. 87. 


(0» -S. ‘6 —Joint possession— Father and son 
—Oit-ner of house deemed in posiession —“Spirif " 

_ Accidental aamixiure of lah-An with" Sf^ifit" 

ignored. —Where over one seer of liquor, being 
country spirit which bad been added to by the 
boiliog over of the lohan employed in distilla¬ 
tion. was louud m aceusea’s house io which 
hoose also resided his son and bis wife. Held 
{i> that the defense of joint possession was not 
set up, and on ibe f»ci8 disclosed the pcsses- 
sion must be deemed to be of the oivuer of 
tbe house, and tho head of tho family, 
the preficuco nf a eon of 17 years of ago 
making no difictenco ; (ii) that the accidental 
admixture was a negligible element, as tbe 
whole was a “ liquor containing alcohol ob- 
lainr.d by distillation.” which is tho definition 
of ••spirit” in s. 3 (U (2) of the Aot. EMPEROR 

V. WaZIRSINGH, 10 P.R. 1901, Cr. (13 P.R. 

yi r> w inn-i I'r ft-2 P.R 


10Arr f'm Ir’ 




1902, Cr.] 


(7j_5s, 3, 30 and 30—Possession liquor.— 
S 3 cl. (&) of the above Act says that a person 
can’legally possess 2 imperial gallons or 12 
reputed quart-bottles of foreign liquor or fer¬ 
mented liquor, and Finance and Commerce 
NotificatioiJ No. 42. dated 26 6-1890 says that 
beer manufactured at Mandalay Brewery shall 
be deemed to be foreign feimented liquor. 
Hence posde^'sion of the same within the said 
limits was no offence. QubEN-EmI^BESS v* 
Mi Cho and Nga San Hu, U.b.R, 1892— 


1896, Vol. 1, 92. 

(8)—Sj- 3{1) <n),30. bl— Illegal possession 
of larger quantity of liquor—Possession for pr%- 
vaie use—Burden of proofs on the accused 
Evidence Act. ss 105 and 106 .—Where a person 
is charged with haying in his posBesflion any 


99 
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/. Imperial Acts —continued. 

Act XII of 1895 (Excise)— continued, 

quantilyof ferm‘?ntod liquor larger than that 
specified .u s. 4 (0 (») ol the Eiciae Act and 
pleads that he purchased it for bis private use 
and not for ?alo. the burden of proving such 
special ox.’epiion lies on him under a. 106 or 
s. lOR, Evidence Act Kino EMPEUOU v 
Maunq f’WA. 5LBR 52, F B.-2lDd Cas 

Jj.K. 227, overruled.) 

('0.51. 52-Scopr~Q/i/j«<tfv 
of hguor 70h,ch moj, possessed by n license- 
Penatiy for licensee may possess 

liquor in excess of the amount tpecified i„ e 3 

fll (til- anH iin fn friaA .4-^^.. - 


/I / . O' amount tpecified i„ e 8 

[1} (n). and up to the amount specided in hi.s 
license or pa-s. .and. if he i. in pocsessioo of 
more than the latior quamiiy. ho is punish¬ 
able under s, 51, which applies to "any 
person, a. 52 providing a penalty for certain 
offences not punishable hv s. 51. the words 
for the bre.ach of which rule, or condition no 
other penalty is herehv provided ” being clear 
and meaning ib.at e. 52 does not apply to cases 

iart”nl't£ hf some othe? 

21P R lom r 'f'SiNGii v Crown. 

l'f9?0='.roAlV95^ Oa..49. = ,95P.L: 

(10»-Ss 5 nnd ^0-Mnnulnctute and pos- 
session of I-juor.-M^nufaciuro aud pos«esLu 

ofipp'i^? Hence 9. 71 

It i, applicable to tbe.o. 

without eni'; * contravene s 5. 

venc^ « and to centra- 

th without coutravoniiig a. 5 of 

l^L to be DO 

It th°" contravene both 

wbere S' 65. I P.O., appli„ 

T^ere an offence is punishable, not with 

po‘^r6'BTis9.‘i,a,«dy^/pr?Tf/^' 

B.p p. 350. if ) • (S.J.L. 

>, ^i!»^^~r’ i\fbf for profit.—P who 

hold no license under the Excise Lt nhUZ.A 

«ome methylated spirits 1^^ a shop 5m Jhe 

Club h[u°^ a club, sent it from thereto the 

hihi 'tbat tho r®“° Pf?fiton the Iransaotion; 

aale 'with n M to a 

Panna lTf V 21 of the Aot. 

31 A 293-9 Cr. L.J. 803-2Iad. Caa. 192. 
n-a)-8. 2l-Scs No. 28. aap,a. 

(11-fJ-S. 22-if« No. 28. supra. 

Foi‘pii7.®pi,r,rs“rhe;pttirj^ 

and purchased by him forhia 

(13)— 5i. 80 (1), so (o\ /-I 31- 

secfion-Possession of 

eack /preign spint or 

S»anf««s 0/ brundj, aid beer-TtSZ I S 


I—Imperial /less—continued. 

Act XII of 1896 (Excise)—confinwed. 

(odo Chinanian—Presumption of possession for 
private, consumption.—Tbo meaning of s. 30 ( 1 ) 
or tbe Excise Act is that a man may possess 12 
quarts of foreign spirit without reference to any 
other kind of spirit or liquor in bis possession. 
Tbe eection permits a man to possess without 
pass or license 12 reputed quart bottles of 
foreign spirit. 12 reputed quart bottles of 
foreign fermented liquor, one reputed quart 
bott 0 of country spirit and 4 reputed quart 
bottles of country fermented liquor all at the 
same time. Cl. (n) of s. 30 (2) cannot mean 
that a min may keep foreign spirit for his 
private use without a pass or license, only if he 
has no foreign fermented liquor in his posses- 
Sion the same time. Tbe accused, a well- 
to-do Chinaman, who could afford to buy one to 
two hundred rupees worth of liquor for festive 
occ-asions, was charged with possessing a large 
quantity of brandy and beer when tbe annual 
Cbine.so festival was in fact near at hand: 
^eld that the accused was prima facie entitled 
to the benvfit of the exception contained in 

40 30 f2). Emperor v. Gu Wa, 
146 ^*^ S8l = 12Ind. Gas. 843*4 Bur. L.T. 

7.8 and 10. supra and 

No. 41. tn/ra. 

(16)-gs. 30 n«<i46. cf. {c)~ Introduction of 
foreign spinr mfo places to which (he Act is 
^plica6/e -S. 46. cl. (cj of the Excise Aot 
makvs the bringing of any quantity of foreign 
spirits into any territory ti which tbe Act 
extends, illegal and punishable under the Aot, 
irrespective of tbe qumtity or of tbe purpose 

brought, KHBB 

41 P 

«® constitutes posses- 

, • Collection of toddy in pois ou a tree 

IS beld to coostitute possession, although the 
owner may have the pots banging on the tree, 
till It suits him to remove them If the con¬ 
tents of tbe pot exceed four reputed quart bet- 

^ vA * punishment under 

Mo. Excise Aot. Queen-Empress V. 

Nqa ONCHO, U.B.R. 1892—1896, Vol. I, 98. 

(le-o)—S. 36—SebNo. 32, infra. ' 

57-Excise Act 
^ ^* 27. 28, 29.30. 34. 47— 

-Aicise officer.—An officer, who. before the 
coming luto force of Act No. XII of 1896,18 
one of the class of officers on whom bad been 

Pon'’®*’® "Ot as Excise officer under 
S3. 27, 28. 29 of Aot XXII of 1881, and who had 
therefore power in certain events to take a case 
before a Magistrate under a. 32. is an Exoiae 

meaning of a. 47 of Act XXII 
a 2,U®®N-EMPRES3 v. MaKUNDA, 20 

Ti l® ‘62. (A.W.N. 1896. 106 

ifo9 A.LJ. 444-A. 

Or-L.J. 5. 15 Ct.L-J. S36 
T R 689 = 2 P.R. 1914, Cr. = 138 P- 

Ii.R* 1914; R,, 103 P.L.E. 1903.1 
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•I ,—Imperial Acfs-ooutinued. , 

Act XU of 1896 (Excise)—con^ijuu'ii. 

(18)—Ss. 36. 37. 38, 44. 47. 49 omf 52— 
Police o£jicrr investfd ivith powers under s. 44. • 
toliellifr .Excise oJ)icer^iiis fiulhoritti to ynake 
a comi>lainl ol au offence under s. 5‘2 or 49.— | 

A Police ofliccr mvosted wiih powers under i 
s. 44 can only be treated as an Exoiso officer ' 
for the purpose of ss. 36 to 33. but ho is not an 
Excise officer within the meaning of s. 57, so 
as to be competeut to make a complaint or 
report of .an cQence puoi>bablo under 49 nr 
52 of the Act I'KOWN v. NaIDUR SiNOH. 13 
P.R. 1910, Cr.=2/ P.W.R. 1910, Cr. = 6 Ind. 
Cae. 717 = 11 Cr L.J. 394. t9 P R. 1897. Or., n ; 

2-2 P.R. 1900. Or.. 8 P.R. 1901, Cr., D.) [D . 

138 P.L.R. 1914 = 2 P.R. lUU, Cr.] 

(!9)—Ss 36, 38, 45 and 67—46sence of com- 
jilainl-^Police report, —field, that a ^lagisirato 
is competent to take cognizanco of an cflouce 
under 8. 45, Act XII of 1896, on the chalan of 
a Deputy Inspector of Police under s. 190 (6), 
Ctim. Pro. Code. Under the Punjab Govern- 
meat Notification 735, dated 'Ifitb March, 1985, 
which, under 8 2 (2) of the Act, is still iu force. 
Deputy Inspectors of Police are Excise officers 
with powers under ss. 36 and 36 of the Excise 
Act XII of 1896. EMPRESS OK INDIA v. ' 
BONDAR SINGH. 76 P.L.R. 1901 = 8 P.R. 1901. I 
Cr. (9 P.R. 1897. Cr.. D.\ 22 P R. 1900. Cr., 15 
P.R. 1887, Cr., 4 P.R. 1893, Cr.. F.) 

1 

(20) —8. 37—S^e Nos. 4, 17 and 18» supra^ 1 
and No. 32, ivfra, 

( 21 ) — Ss. 37 and 41— Charas. possession of, 
in contravenlion of rules—Jurisdiction of Magis- 
Irate — Report — Complaint. — The accused was 
coovictod tor beiug in posso^sioD id coDtra^ , 
'?eotion o( rule'J of * Cbarae * under b. 48 of Aot ^ 
XII o( lB96i He waa arrested by a Sergeant of j 
Police, who reported the case at the Police I 
Station. The case was investigated by a 
Sergeant of Police attached to the Police 
Station, who cbalUned the accused on the 
third day after bia arrest to the District M tgis* 
irate, through the Diatriot Seperintondent of 
Police. The District Magistrate made the case 
over for trial to one ul the M'^gistrates subor* 
dioaie to bim. The order soodmg the case lor 
trial only bore the initials of the District 
Magistrate without any desigoatioo of bis ofSco. 
It was cootended for the accused that the 
Magistrate was not competent to try the case, 
as there was no complaint or report of the 
Collector or an Szoise officer to give the M^gis* 
irate jurisdiotioo. Held, that tbe contention 
was not valid. As the District Magistrate was 
the same individual as the Collector, and as the 
case would be reported to bim in the same way 
by the Police whether as District Magistrate or 
Collector, it would be reasonable to hold that 
the order was passed by bim in bis capacity of 
Collector, as well as in his canacity of Dis¬ 
trict Magistrate, and that tbe Magistrate had 
jurisdiction to try the acoused. Held, further, 
that tbe Magistrate had jurisdiotion under 
0 . 11 oi Aot XIX of 1896. MOT AN DaS v. 


/, — Imperial 4c/s—continued. 

Act XII of 1896 (Excise)—confinned. 

EmkkuOR. 103 P L R. t903 = 9P.R. 1903. Cr. 

(8 P.R. 1901. Or.-76 I’.L R. 1901. 20 A. 70, 
22 P.R. 1900, Cr.= Ki I’.L U. 1901. R.) 

{■22)—Ss. 37. 44 and 57 - Court taki'uj 
cognizance oj a n Ej i';',’ ol/ence <i»i Police Chalan, 
Crim. pro. C«de (IS'.)S). s. 190 (fx. — A Mrigia- 
trato ia compptPTit to irv a per?; m under 

a. 57 of Act XII of 1396. <..i thu report or 
ChfvUn of a Deputy liwpoctor of 1’'lice, au¬ 
thorised to make the report under lb.' Nntifi'i- 
liou under s. 11 of iho Act on an arr,-<t niado 
by a Polico luspec'or who hi^. under I'unjtb 
NoiiticAtion No. 7.15], dated 2 Gth JIareh. 1885 
(which notilieatian under 2 ( 2 | is siill in 
force) »o arrest the accused The polieo obaUn 
is a police report of the fact coi’siitutinjt aii 
ofience KmI’BESS v CHET SaiNiiH. 22 P. R. 
1900. Cr = 4b P L R 190!. (9 P. R 1 H 97 . Cr.. 

; V.) [i-'.. 8 P. R. 1901. Or., 9 P.R 1903. Cr,. 

; 15 Or. L J. 336 = 23 Ind. Ca^ GS 8 = 2 P. R. 

; 1914. Cr. = lB 8 P.L.R. 1914 ;ISl P. L- U. 

• 1910=13 P.R. 1910 = 27 P.W.R. 1910 = 6 Ind. 

' Cas. 717 = 11 Ct. L.J. 394.1 

(. 2 ;j)_s 38—iiee ACT I OK 1878, fls. 14, 15 
and 16. 4L.B.R, 121 = 11 Bur. L.R. 202 = 7 Cr. 
L.J. 87. 

(24) —S. 38—Sfc Nos. 7. 17. 18 and 19. supra. 

{• 2 b) —S. 20—Sale of liquor by licensed ven¬ 
dor's relative or servant —Where au accused 
persoD, the .aunt of tho retail licensed voodor, 
sold liquor during bis temporary ahscnce to a 
customer, though she bad no license in her 
name, held that she acted in every way as bis 
servant, the license not prohibiting the employ¬ 
ment of servants by a licoused vendor. C 2 UBEN- 
EMPKESS V. MUSriAMMAT BHACAN.V, S. C. 
179. Oudh. 

f2Gi —41—.4ccH«f4 6ef»i!7 taken before 
iJagislrate.—VndPTS. 41 of tbo Aot it is nob 
es^outlal for an Exci-e officer that he should 
himself take the person arrested before tho 
Mtgistrate; it is enough if an accused was 
with all convenient despatch taken before a 
Magistrate, by tho ordinary procedure by which 
the accused are brought before tbe Magistracy. 
MOTAN Das v. EMl'EBOK, 9 P.R. 1903. Cr. 
= 103 P L.R. 1903. (8 P R. 1901. Cr.. 22 P. 

B. 1900, Cr., 20 A. 70, i?.| [R , 11 Cr. L J. 
394 = 6 Ind. Cas. 717 = 13 P.R. 1910, Cr.= 181 
P.L R. 1910 = 27 P.W.R. 1910, Cr.] 

(27)—S. 41—See Nos. 4, 17 and 21, supra. 

( 20 )—Ss. 41, 21,22 aneZ 3 {k) — What constitutes 
offence under s. 41.—Possession of liquor or 
spirit within the quantity allowed by s. 3, 
cl. (A), not punishable, To be punishable under 
B. 41, it must be proved ur admitted that the 
person accused has contravened either s. 21 or 
8 . 22. The possession of a quantity of liquor 
or spirit, illicitly m.*nufaotured or obtained 
within the quantity allowed by s. 3. ol. Ik), 
does not oontravene s. 21 and is not punishable 
under a. 41. QUEBN-EmPBESS V. KYA BAN, 
L.B.B. 1893-1900, 191. 
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/.— Imperial 4crs—coDtioued. 

Act XII of 1896 lExciee)—contiMWfd. 

(2:))—S, 44—See Nos. 18 aud 22, siiprn. 

(.JO)—S.s. 14(1). (2). 46 and 5l\-BeooTt hi/ 
police f'J.hccr invested withpou-eis nndvr; c. 44 (l». 
i olice officer iiivejited with pewor',^ utuler 


^ vv *kxi «J| lO'JL) Ctni^Ct be 

as Excise ofBcets. except for pjrpo?.>s .4rictlr 
connected with tbe exercise of ihn.se powers 

A 1 censed vendor of li.juor cannot be prcecut: 

ed for the oteacb of h„ license on ,he report of 

Policp. PlUAtJ V, 


LMPresS. 9 P R. ,897. Cr. R ife! ft t r 
1010=1.3 P.R. Ibl0 = ^7 P.W R 
Cas. 717 = 11 Cr. L J. 30l 11 Cr r 

Cal 

(31>-Ss. 44 (J). 48 and 57 - Dcft.u'iun — 

h.ccise nlli:er-Juris-iiclio>i.-H,U th,.r „ 

= S^a'l ^57"30r377 

r^’..15Cr. L.J,330 = .3 pi' Jf 638%^!'^ 
H. 19M,Cr. = i.38P.LR. lyli.j • = 2 P. 

cj^lcer for purpviT^ 

^ue"rd:rT’^4.“'f\t 

Inspector of Police ,s an Eici^e°OmL’fol‘'al! 

spsr.wcr^ 

with powers 'of In^^^xcise’lSLef Sc'r^rif 

ra 

336 = 23 !nd‘Caa\as^'f;, 

A. VO, 30 A 377 8 P R no'^' “<> 

1010. Cr., 9 P.k! 1897, ct dT' ' "* '“• 

BScTifgthrfifoTfLVA'ie 
‘iS9r" 

searched without lecal 
who make a search illfglur renrf ^\u Persons. 

liable to be sued fordama themsolve-s 

action does not iLfS e'-'"' ‘H^Bal 

person whos^houl^ is n 
oommitted an offence ao - searched has 

It may, hojyet ”r“pe“,?y"'°b“ “»/“«= Law. 
for not granting reward i, “ ^ ground 
which would be improper uoder“ 
stances, QUEEN-Empres «5 „ circom- 

L.fi.R, 1893—1900, 369. ‘ AUNQ. 

cial means is ni^‘^‘^manu/aclu^^^'^if*^^'' 
liluor.-Tte u« of a,lifl„iaS“S„s /o’Sf 




I .’--Imperial Acts _ 

Act XII of 1896 (Exci8e)^con(mue(f: 

tbe fermentatioD of what is already fermented' 
liquor, and to preserve it or make it more 
piiatablc. do?s oot amount to ‘^making or 
njanufacturiogfermented liquor within the 
moHQing of 45. To manufacture is toconvert* 
b; some artificial process, raw material into 
sometbinq oho. KlNCt -KmperoR v, NGA 
HKiK Kvi. U.B R. 1905, 4 Qr., Exciee, S. 
if’B.R. iy05, Eicisc. p.3, R.) 

45— T^ppinq tari irea or having 
su'vf t ftrmen\ whalher, amo'unt^ tovianu^ 

focfuri}iQ (/?MrmaK —Tbo accused was con¬ 
victed of mi fermented fari. Heidi 

Gut t-ippinc ■?" raanufaoturiog 

fin and thatferment is 
not maoufaciuri,,,*^ 

•nomont it is tappod’^s >8 f<=^;^ented l:quor within 
the meaning ol ?he 

Ncturin" fermen^H J" « phys'cal impossi¬ 
bility Pnf f- ' ^ ‘ ^ 'a (S- KING-EUPEROB 

nimv. Conviction set asiu. PvriaK 3 = 2 Cr 
V. Mfi, Thit U r t? tono ^ pi Excise, 3 = 2 nr. 

li-70. 

S“,lr-A lo-'sscssion of 

Seinne wh' i’ tho maniVi'O^oriDeDt®^ 

liruorcinSn"; k'® ** country « f^t-Sof tbe 

ioR fetioeninrf r** foisbed 

for t'e pA th^ot has 

n f ®uipt to mauufficturtt as hi<'\l tbi pie- 

BESSSSil#- 

fact! I2i 

(33-a)-8.45-6-ccNo. 

■Sion of sifu—nluu ^orkinefor posl^ 

nnlrTjf^adTr'ortb'Ai^r” conviit'^ 

a still and ^ illicitly kee 

-Sii; 

Cr.L.J. 167.J ^ 1S7-6 L.B.R, 1G0 = U 


}01 


pos^ 

ft t 

b be 
trti 


96 


tainilg l^Ln-S/eLce^/ l*''"'' f 

admis-.stle.—Beld that not 

under s. 45 nor unde' t 5 ^ T,n^^‘- 

1696. where the implements for nr 

mented liquor were P«P«*'ing ler- 

andeverytoingthat w^ 

premises and the only fa^Tflf 

that he assisted M^ ‘ ^ against B, was 

lalian espec aJlf when ^containing 

the evidence of general rupuTe’thaffi wasiofhe 
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I.—Imperial /4c<s—continued. 

Act Xll of 1896 (ExcUeJ—coatinut-ii. 

habit ol selliDg illicit liquor was not admissible 
ftaainst him. BHAGAT SlNOH v. CU0\\N,2 

P.W R. 1907. Or. 

(ID — Ss. 45. 51 nnc? 30 —^vp— 
Dmiwiuf; taci - Tosjcssioh or »««»■« A'"’' 

quarts 7citJiout license, jrheiher rt»i oiiencc- 
Although a person may tap and draw 

from bis own ioddy-tree|wiihoat committing Au 

offence puQishablo under 45 of tbo Act, >^t» 
the moment that a quantity of il larger ihun 

four quarts is in bis pofses^ii n. he commits ;iit 
offence punishable under s. 51 cf the A'-t, 
unless be has a license contemplated by ^ 30 

of the Act. CROWN V. THAN NYIN, I L.B K- 

214. 

(42)-S. 4G (Cl —Sre REVISION — ACQUIT¬ 
TALS. 1 B.L.R. 1901. 

143 )—S. 46 —See Nos. 15 and 30, supru. 

(44)—S. 48—Trial under, when liable to be set 
aside—See CRIM. PRO. CODE. 1^98. s. 556. 5 
P.W.R. 1912. Cr. = 64 P.L.R. 19li«ll Ind. 
Cas. 759*13 Ct. L J. 294. 

(45) - S. 48 (c) —Importing cocaine—Inference 
from Incls —Prg' nmplton — Intention. A icgie- 
totod postal paroelooDtaininR ooc line addressed 
to Hccusod’e daughter aged lO years to a bouse, 
in which accused was not living, was received 
by appciinimont by thi accused from the P'^st- 
man in ohatge : 'he pir-jcl remAined unopened 
lot about lO minutes when the Excise Omcers 
entered and arrested tbo acpused for impotimg 
cocaine. She pleaded that she bad ordered 
some toys for her girl, that she look delivery of 
the parcel thinking it to be the expected one 
containing toys, tbat she bad asked the parael 
to be addressed at her friend's bouse as sho 
contemplated moving from her own bouse, and 
that she heaitated to open the p.vrcol as she 
could not identify the sender’s name as being 
tbatof the person whom she hadordertdthe toys 
Itom, but oflered oo proof of any of these facts 
vrhioh were peculiarly within her sole know¬ 
ledge : Held, tbat. in the absence of evidence 
that the acoosod was at the time expecting a 
parcel, addressed identically with that seizoQ 
but with diSerent contents, tbs inference was 
that the parcel seized was the one expected 
and it contained what she bad 
EMPEROR y. STEIiliA. 14 Cr. LJ. 440=20 
Ind. Gas. 600*6 Bur. L.T. 129. 

(46)—8 . 48 (e) —See SENTENCE—PINE. 1 L. 
SeR* 89« 


.(47|—Be 48—Si€ No. 91, supra, 

(47.a)—Sa. 48. 63—Crim, Pro. Code, 5. 339— 
VSxcise Act, ss. 48, 63-Join^ trial of persons 
separately accused of offenasunder the two sec¬ 
tions^ Conviction to be set aside^ Accused ratstng 
no objection to joint trial—Possetsiofi by mistress 
house furnished her protector — Presump- 
iioti—Po<Motion on csccouni of protector—Penal 
CodCt s. 21—What proof nsceesary to raise 
,j)reattmp<ione—Whero the ilUoit possefision of 


f . —imperial continued. 

Act Xll of 1896 Exc\so)—coyitintied. , 

cociinc bv A. ... with its illicit "alo 

by B ihe j nnt in .1 ol \ ami I', under SS. 49 
Hiui 53 ol .Act XII ol is illrgal and a con- 

VK'lioii i.asnl upon •.v.. b i r.al will be set aside. 
noiwiili>l.tndii>g ibit raised no, 

objection tothejouiitri.il. (2.i M. 

Ij J. 233 = 3 iinin LR..'*HJ-o C.WN. Sb6 = 
2S1A. 257. r.C - 2 Weir 271. /•') _Wb.n a 
man (urui'bos :i h u-e foc Ui^ lui-ires- necupa- 
tion. be may re.v^ ii »bly ue pre-uiued to he in 
possession of all irtules ilrivui wbiili tan 
ici-ouabiy be iLlerr. d * i belong to bun or to bo 
iu the possession of his mistress on bi-i bebalt. 

But the inferonc' uni^t be inapplK'ablo to 
aruelea of wlii h tbo mislro-s is in pos-cssicn 
illegally or contrary to the pr ivi-i-Mis of law, 
usptcially when the article in quesuon such 
that be unght well remain in ignorance that it, 
w.»s in his imslre^s’ possessinti. To raise the 
presumption under s. 27. Penal Code, something 
more than mere possession by ilio wile or mis- 
tros must be proved BaNWAR L.\L I'-M- 
I-KKOR, S7 P L R. 1914 = 15 Cr. L^J. --23 
P.W.R 1814. Cr.=22 Ind. Gas. 748 =20 P.K. 

i9l4. Cr. 

/Igi—S. iq~Liccnj<?, nature n/. —A liceuse la 

a per-oual grant, largely j"'’. 

reasous, and it does not. alter d-ath of the 
liccnaoo. attach iiselt in any way lo bis pro¬ 
perly or devolve upon bis heirs, during the 
unexoired portion ol tbo period mentioned m 
the license. Bie mailer o/M-\DHO I ERSHAD, 

22 A. 441 = A,WN. 1900, 151. {H.. 32 B. 

157.J 

( 49 )_s. 49— Sale of Ug *or to Durmans.-— 

Under lUo excise rules at present in force, the 

sale of liquor to Buroiaus is purnsbablo under 

6 49 of t^ic Excise Act- QUEEN lJ^MTRESS v. 
AHYU SHOK. U.B.R. 1892-1896. Yol I, 95. 

150) -S ii)-Sale (f chatAR to unlicensed per- 
son-Ch»ts.s in custody of Excise autnorwes^ 
VcUvtry ag-eid to be taken by yrndfe after 

oblainmg Ucense-No offence-' 
is under the 4cl.-Wber6 the accused who he d 
a ’sale-in-bond’ cJioras license, sold certain 
eharas. which remained in bond in tbo custody 
of the Blxoise authorities, to “uolher who bad 
oo liceuse lor purchase or sale of the drug, on 
the understanding that the vendee could not 
obtain delivery and poesesnon of the goods 
without taking a license, and where the v^dee 
did not obtain delivery of the goods. Held, 
that the Hocused could not be convicted under 
s 49. Excise Act. for selling eharas in bond to 

one having no license. For the ° 

Act the sale would not be complete until deli 
very of the eharas to the purchaser or some one 
on bis behalf, and lo an unlicensed person.deli¬ 
very was not effected by retention-in-bond >n 

the bands of Excise auihoritiee on behalf of » 
person who oould not obtain delivery until 
be took out a license. ^^aNPat Ma^ • 
CROWN. 4 P.R. 1911. Cr.=B P-* ®- *®**7®, 
P.L.R. 1911 = 9 Ind. Cat. 1082-12 Cr.L.J. 

192 — 10 Ind. Cat. 682. 
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. Imperial -4c/s-continued. 

Act XII of 1896 (Excise)-- continuedi 

(51) —5. 49 — Medical Practitioner putting 
brandy into medicine and selling it to a patient 
-^WheOur guilty under s. 49.—A Medical Pcac- 
titioiier wbo pul a little braady iato ooe of tbc 
tDcdicines prescribed aod sold by him to a 
patient does not thereby cootravcoo the provi¬ 
sions of ibe Excise Law. CROWN v. BH.'iGW.-.N 
Das. 33 P.R. 1914, Cr. 

(52) —8.49—There is no legal presumption 
that a seller of tari is a seller of (/in. Further ' 
an uncorroborated testimony of no accomplice ' 
is of very little value in evidence. atOI v. ^ 
Queen-Empress.U.B.R. 1892—1896 Voi I 
103. 

(53) —5. 49~R(yisioji.—To interfere without ' 
necessity on revision wncto there is evidence to 
support the conviction, would be praciicalty to 
grant an appeal where the law f-ays there shall 
be none. ASHE v. QUEEN-EmI’UESS, U.B R. 
1892—1896. Vol. I. lOl. 

154)— S. 49— Illegal sale by servant of rnana' 
gtr or agent of a licensed liquor shop—Privity 
ofmanagtr or agent tosuch su/e-.—Too manager 
or agent of a ]iceiiii>td liquor ebop, who is not 
in any way pnvy to ihe illegal sale of liquor by 
his servant, or present at such sale cannot pro¬ 
perly be convicted under s. 49, AH SIN or AH 

8ai v. Queen e.mpuess, l b.r 1893—i9oo 
489. (L B.R. 1K93—1900. 373. Dtss.). 

(55)—5. 40~Cnusing a licensed vendor to 
coniravene his license-'Abetment—Abettor- guilty 
though principal has rommuted no offence — 
Penal Code, s. 108.—The accused, in this case, 
purchased a bottle of liquor from a licensod 
vendor, for the use of a soldier aud banded it to 
the latter in contravention of the vendor's 
license. The vendor sold it in good faith, not 
being aware of the intended use by the soldier. 
The lower Court acquitted the accused, bolding 
that, as the vendor committed no offence, it 
could not be said that tbe accused abetted tbo 
commission of an offence. Held, on appeal, 
that, under s. 108, Penal Code, read with the 
exp. iii and illustration {d), the accused must 
be found guilty of abetment of tbo breach of 
the vender’s license, though the vendor 
himself might, under tbe circumstances, have 
oommittrd no offence. Kino-Ewperor v 
Mukht.\r Khan, 85 P.R. 1905. Cr. = 201 P.L 
R. 1908 = 3 Cr.L.J. 188. 

(66)—S. 49—See Crisi. Pro. Code, 1898 
88. 202. 204, 242. 244. 439. 1 P.W.R 1908. Cr.‘ 

P.L.R. 1908 = 7 Cr. L. 

(57) —S. 49—See No- 18, supra, 

(58) —Ss 49 and 52Sclling liquor to Euro¬ 
pean soldier under officers permission.—To 
BUpply liquor to European soldiers travelling 
under the command of an officer, as provided 
in art, 642, or to soldiers travelliog alooo or in 
email parties without an officer, as provided in 
art. 548, Army Regulations. India, Vol. X, up 
to the amount allowed in that article, is not a 


1.—Imperial Acts —continued. 

Act Xll of 1896 [ISiXciea)— continued. 

breach of tbe condition of license, Form VIII, 
by wbich tbo ealo of liquor to European 
soldiers is forbidden. AlJDOOL v. KING EM- 
; PEROR, 1 U.B.R. 1902—1903, Excise, 1. 

(591—Ss. 49. 59-i^ossc.5 Of spirit vjithin 
j the guanttlp allt ucd by low- Kot on ojfenck^ 
j h/Xtorlxng(id>nxssion f^om otcused— Ntw <hixrgt 
by Mogxstratc in (he absence of evidence,^ 
Po&se&sioij ol half a bottJe of spirit is dooScdco 
and a mao is not bound to account for such' 
mere post^ession. Where no cOcnce was com* 
mitied aud tbe accused was illegally arrested, 
the Magistrate should at oue discharge him 
instead of proceeding get him to plead guilty 
to the charge of committing an c Hence ot 
wbich there was no evidence bc-fotG tbe Magis¬ 
trate. In tbo abescDce of any evid^nco agaiosfc 
tbe accused, it is improper on the part of a 
Magistrate to proceed to make a new charge 
against the accused. An admission o! guilt 
should not bo extorted from ar) accu^^ed person* 
QUKEN-KMrui:ss V. Tun E, l L.B.R. 43, 

(60) Ss, 49 a?j<i 59— Sole of liguor to a 
Dtirman Oy a personivilhout a license, — A native 
of India woo buys liquor for a Durinan from 
the liquor shop keeper doos not commit tbe 
ofloDce of abetment of sale of liquor to a Uuttnao 
since tbe purchase was legal, out commits an 
oQenoe under s. 49 ot selling liquor without a 
license- C^UERN-EMPuKSS v. APALU, O.B.R. 
1892^18^6, Yol. I, JOS. 

(61) —5. 61 —Lio6ili/j/ to con/jsenfion. — Ani* 
TDftls and convcy.iDces liable to coufiscation 
under tbo Excise Act are those on wbich illicit 
liquor is loaded and an auimnl on wbich h man 
is merely riding with such liquor in his pockets 
does not come under that description. JAT 
Singh v. Emprkss. 10 P R. i898, Cr. 

(GJ)—S. 5l^Fc>men(ed liquor, meanirig of 
Kaeawpe, if included in (he dtfinUion ot*^ 
Kazawyo, a generic term for fermented Irquor^ 
has not been declared to be included in the term 

fermented liquor” as defined in s. 3 (fti of the 
Excise Act. In convictions under that Act for 
the illegal possession of fermented liquor, it ii 
necessary to prove that the fermented liquor ifl 
one of those witbto tbe meaning of tbe term as 
used IQ the Act. Crown v. Pya Gyi, 1 L.B, 
R. 172. 

(63) —S misinterpretation of the conduding 
woi'ds in the section,—Tbo concluding words of 
9. 51, vte., that ”tbo vessel or conveyance used 
in carrying tbe liquor shall bo liable to coofis* 
cation” have not received judioial interpretation* 
The question of confiseatioo is a matter lor tbe 
disoretion of tbe I^Iagistrate in each case, 
QUEEN-EmprfsS V. NOA Ba O* L.B.R, 1898 
— 1900, 632. (LiB.B. 1893—1900, 405, iJ.) 

(64) —S, 51—Bona fide custody of liquor, 

bona fide custodian of liqour is not liable to bo 
convicted of unlawful possession under s. 51 of 
the Aoti Ma Pi V. Kikg-EMPEROR, 2 L.B.R* 
13S (25 A, 262, i?.) [ii., 4 ind, Gas. 823*= H* 
Cr, L.J. 66»U.B,R, 1909, Opiam, p. 1»] * 
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Imperial /lets—continued, 
lot Xll of 1B96 lExcUe)— con^iftued. 

(65) —S. 51—Lig«or, join/ pns'ejsion r^— 
S. 51 of tbe Excise Aoi must be held to prohibit 
the joint possession by several persons of more 
spirit or liquor iban may be sold rciail to one 
person. The words “ no person ’’me. 51 arc to 
bo read in tbe plural ns well as in the singular. 
Queen-Emi’RESS V Ra-iia. L B R. 1893— 
1900, 405. 

(66) —S. 51—Eunis/tHiciW for iUegil posusswn 
of liquor. — A Butman who posJes^fcs Malt liquor 
such does not commit any oQenco merely be¬ 
cause liquor may not be sold to him. 

Empress v. noa To Kywe. U.b.R. i 892— 
1896. Yol. I. 107. 


(671- S. !j\—Iiiegal lossefsion of (igwor. 
burden of proof ot legfiUly on the orcusrd. The 
possession oi more than a priscnbed number 
of quarts ol beer being pMWta/ticie illegal under 
the Act, it was held that the onus lay on the 
accused, charged sviib aucb illegal possession, 
to prove that be purchased tbe beer for bis 
private use and not for sale. KiNG-EMI’ICP.OR 
V. NQA CHI. U B.R. 1906. Exciee. 7. (U.B.B. 
1892—1896, I. 107, U.B.R. 1897 - 1901. 191* 

U.B R 1892 — 1896, 1. 100. R i (.E . 10 ^./r L J. 

80 = 6 L.B.R. 52 = 2 Ind. Cas. 543 ] 

(68)— S. 51 —Finditig of lahan, etc., in a 
person’s preinises outside the vitloge 
suspicious ctrcumsfanccs —Bentjil of 

s. 439, Code of Uruumoi F»o* 
cedure.—Uetd. that the finding of certain 
articles, Uhan, distilling pipe* bottle aod 
glass cootaioiDg liquor iwhich suggest illicit 
dUtillation) io au easily accessible part 
(such as ordioary cattle shed which usally 
lemaiDs open) ot a per^oD’a euclosucc be« 
longiDg to that person aud atiotber maD» 
and situate outside the village, laises a great 
doubt about the case and con^fcqucntly la 
not sufficient for convicting that person under 
B. Si of Act XII ol 1696* particularly where the 
search has taken place at the instigation of that 
persoQ's eoomy aod no other in critnioating 
article has been found in any part ol his dwell¬ 
ing house. Utld^ also, that in such a case un¬ 
appealable sentence is not proper, lu case ot 
doubt even tb© oonourrent finding of the Courts 
below are liable to be set aside on revision under 
439. Grim. Pro. Code. WAS^KHI v. ObOWN, 
43 PrW.R. 1913, Cr.»e8 P.L R. 1914^22 Ind. 
Cas« 257»i6Cr. L.J. 176. 

(69) —8. 61—See CONFISCATION, I L* B. 

B. 8. 

(70) -5, 61—See Nob. 0, 9, 16, 39, 40 and 41, 
supra. 

, (71)—S. 62— Licensee letting a Bunnan have 
liqwr through a tliird person, not Burman. —If 
u lioeoso lets a Burman have liquor at all on 
payment ot money through a third peieon not 
» Burman. he runs a risk of being charged 
under Ba 52 of tbe Act along with tbe abettor, 
tbe Barman who purchased it. CBIMINAE 
RBVIBION CASE. No. 1617 OF 1892, U B R. 
1862—1896, Yol. 1,100. 


t.— lniperlal /4cfs—continued. 

Act Xll of 1896 lExcific)—coHfiiiUfrf. 

(72i—S. 5i—" Avi, jerson. etc., a.” meaning 
of — LiC’Use- IltTichif cotidil'On ty SiTinnt 
Ltcinse holder, h.ibilitu ol Seivanl actnia in 
ihecoufSi- ol tnaj.iuitiiu'iit —s (iubtiifi/. 

The wi-rds '‘aiiv vir-m who .uny 

ccnditiiu of lic;Lii>e gr.n.l^d umh r ihi^Aol 
rcfir only to ibe li.-iu.'t e- A liceiisoc, 

dtpulug A 'crviiii! 1 ' nisiiuRe :i rd.ul I quor 
s-h.'p, is roKponsible for ih-; hci» of llu‘ laiter 
doue wilhiii Lbi i-cope ot his tuiph ) lueiil, inm 
I' pmiijhable lor -iiiy brciich of coiicmiuii ci m- 
milled by him. even if be ha«5 exprt? :> torl.id- 
don the terv lOt to commit the .-Aine. The ust 
of tbe maslor's liaoiluy in such c t?cs is \.vbt;iber 
the servaiJl’s act w.kK done in the course ol 
managcmenl an.l within ihe n-opo 
nulbi riiv. I' Ml'EltOKv. hUSTOM.II I’KSTOMJI. 

t N.L.R. 8l = 2Cr L J.659. i7 C.l'.L R 41. F.) 

(73)~S. 52-St<;)f rf stchon—Mnsitr and 
serurtH^—It IS ool uve-'r-'-ary fi t the purpose of 
conviciiiig the accused under s. 52 that be 
should himself have sold tbe liquor in coniny 
version of tbe terms of bis licem-e or ih.it his 
tcrvicijt sbc.uM have done so with bis know¬ 
ledge or by bi- uircci.u/ii. Tt.o act ol the fcr- 
van’, :f within the scope ol his authority, is the 
act '.f lh« tn..Bier, and a breach ol the terms ol 
tbe license by tbe loi mer under such circum- 
seances is tantamount to a breach by tbe 
PIRAG V. EMPRESS, 9 PR \v^n‘ 

isi p.L.R. i‘jiu=i31" 

19lO«6Iod Cav. 717 = 11 Ct. R J ‘v/l 

L J. G7«4 Ind. Ca^. 866 = 16 P.B. 1'J09. Cr.. 

D.. 23 lod. Ca^.. 0-8*2 P.R- 1909 

L J- 336*138 P.L R. 1914,40 1 W.K. 1J09. 

Cr.] 

<74j _ g. ^!~Uas\rr and servant.— i< master 

is not ordioarily liable ior the cr-im.ial ads of 
bis servant. There mu-t he s. me evidence to 

show insl-galiOD orcompUcity hdorc 
can beheld liable. TSANO AW,'’- 
EMPRESS, U.P.R. 1892-1896, Vol. I. l09- 

(73)—S. 52-See CRIM. PRO. ^5^ 

A.VV.N. 1908, 95 = 5 A.L.J. 357= t Or. L.J. 393. 

(76)— 8. 62 — See Nos. 9, 18 and 58, supra. 


(77)_S. 53—See No. 47, iupra. 

«7gj_S S7 Co<?ni2o»ice o; certain offences 

on complaint or retort of the Collector or an 
Excise officer only .—All tfionces failing under 
the abova section must be instituted by means 
of a complaint or a police report, or a report 
from the Excise oiTicer. Otherwise the Court 
trying tbe oBence has no jurisdiction, and all 
its proceedings are therefore void. QUEKN- 
E1IPBE8S V. MA min THON. U.BR 1892— 
1896. Yol I. 111. LB: U.B.R. I9i0, 4th Qc.. 
70.] 

(79 )—$. 67 —Institution of complaint. A 

prosecution, ol a hceosed vendor, foe a breaob 
of tbe conditions of bis lioense* instituted by a 
Deputy Inspector of Police was held to be not 
msiotainable, as it was not ineUtuted by a 
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/.— Imperia/ Acts —coutinued. 

Act XII of 1896 (Excise)—cojicJufled. 

competent authority. PIBaQ v. EMPRESS. 
9 P.R. 1897. Cr. liJ., 181 P.L.R. 1910=13 
P.R. 1910 = 27 P.W.R. 1910 = 6 lud. 717 
= ll Cr. L J. 391. 11 Cr LJ.C7 =4liid Cas. 
866=16 P,R. 1909. Cr. ; D.. 23 Ind. Cas. 688 = 
2 P.R. 1911. Cr. = 15 Cr. L.J. 3.36=139 P.L R. 
1914. 40 P.W.R. 1909, Ct-, 22 P.R. 1900, Cr., 
8 P.R. 1901. Cr.] 

{801—S. 57--Stc Nojt. 4, 17, 18, 19. 22, 30. 
31 and 32, supra. 

(81) —S. 59— See Nos. 59 aod 60, supra. 

( 82 ) — S. 00 — Absence of search w.irranl — 
Legality of conticlion—Oaths Act (A' of 1973)— 
OrtiissioH to record the fact that oath loas ad- 
minisleted—No presumption (hit tl icas not 
admxnisercd, —AOscucc ol a scarcb-v/atranc 
does QOt aflec* tbe legality ol tbu trial of a case 
under tbe Excise Act. Wbere an Excise 
Inspector made a search without a search 
warrant and cocaine was found, held, that 
whether the search was legal or not. tbo convic¬ 
tion of tbo accused depeudej. not ou the legality 
of the search, but on the fact that the cocaioo 
was found illegally in bis possession. There is 
no analogy between the Excise Act and tbe 
Gambling Act, (lO A.L J. 355. Appl. ; n a.L. 
J. 442, R.) Whore it does not appear from 
the record that oath was administered to a 
witness, tbo reasonable presumption would be, 
in the absence olauy suggestion to the contrary, 
that the proper procedure in respect to the 
administering of oath to a witue.-swas followed. 
There 18 no provision of law which requites a 
Court examiniog a witness to record the fact 
that au oath was administered, SYKD AHMAD 

y. Kino EMPEROR, li A.L.J. 933 = 33 A. 
875 = 22 Ind. Gaa. 163 = 13 Cr. L.J. 19. 

Act II of 1897 (Criminal Tribes Amendroeut). 
[8 . 1 REP. IN I'T, act I OF 1903.] 


i•—/fnperiBi Acts —coutinued. 

Act 111 of 1897 Epidemic Diseases )—ccncldr 

—Ultra Offence koto fnoved^Rules under 

the Act — Mca7it$tg of ‘ tokvig 7n€0sur€$. 
Under s. 3 of the Kpidomic Diseases Act, it is 
uDDccesitarj for the pcosecotion to prove io cases 
of disobedisDco that the accused’s disobedience 
was likely to C4U>e danger. Tbe only important 
questioa is whether tbn disobpjed order was % 
lawful order made under that Act* lu cases of 
oflcnce under ibis Act, where tbe accused pleads 
not guilty, It i< not necessary for the accused 
to deny the passing of the order or contest) its 
legal validity. It lies on tbe prosecution to 
provo both the passing of ihe order and its legal 
validity. Under tbo Act, tbe Govornuieul itself 
oau give power to an officer or officers to take 
measure'll but it caouot give powers under tbe 
Act to any person so as to enable tbe latter to 
give such powers to others, unless such powers 
by their very nature cm be ezetcihed ooly 
through agents. The Collector has no power 
to delegate bis owu power, and tbe Lccal 
Cioveromeot has no right to empower tbe 
CoJicclor to dcligate the power wbreb tbe 
Local Government gave to tbe Cnllector, except 
iu respect of portormaocc of hcU which by their 
very nature are or can be usually dou© only 
through HgcDU and sub agents. The power ‘ to 
loke fmnsuffs* under the Act. which power 
maj be granted to any person by the Local 
Government, isadifferent thing (tbougb closely 
coDoectod with tbe rfirciive carrying on of the 
measures taken under the power) from the 
Hcgulations or orders) which have to be observed 
or obeyed by tbo public or a person or class of 
porsoQs in renpoct of those measurrs, A direc¬ 
tion to the public to vacate their bouses can 
only be made by a Kegalation past-ed by tbe 
Government. A power given to tbe Collector 
to call on the people lo evacu ite a house cannot 
bedelegatcd to the Divisional Officer* NaGAPPA 
Thevan V, Emperor, i913 M W N. 928« 
14 H.L.T. 44S. 


See ACT XXVII OP 1871, s. 19 (1), 16G P.L 
R. 1905 = 3 Cr. L J. 77. 


Act Ill of 1897 (Epidemic DlseaeeB). 


[Rep. in pt. (as to Burm^v), act XIII 
OP 1898, s 18. Declared in force—in 
THE SaNTHALParoaN.^S, Req III OF 1872, 
Sr 3, AS AMENDED BY REG. IU OF 1899] 
s. 3; IN Upper Burma (except the Shan 
STATES), Act XIII or 1638, s. 4 J 


(1)—See Mad. Act IV of 1884, Bye La 
K o. 48, 23 M. 213«1 Wcir 750. 


(2)—See Penal Code, s. 
223r 


189, 1 Bom. L.R. 


{3)—See Sanction to prosecute—Con¬ 
ditions REQUISITE FOR GRANT OP SANC¬ 
TION, ETC., 24 M. 70 = 2 Weir 168. 

^ 3—See Quarantine, Rat. 

Un. Cr. 0. 966. 

(61—S. 3—Power of Local Government — 
Delegation to Collector—Delegation by Collector 


(G)—8. 3—See No, 4, Sh 2 )ra, 

(7)—Rule 2 (Proviso)— See PENAL CODBi 
s. 188, 1 Bom. L.R, 51, 

(8) —Rule 6 —Information as to plague patient, 
—Rule 6. framed under tbe Epidemic Diseases 
Act, does not requite the person who is him¬ 
self attacked with plague to give ioforzn^fion 
of his own sickness, albeit he is an occupant of 
tbe house io whioh be is attacked. Looking at 
the language in which the rule is worded, it 
refers to third persons only, Queen-EMPRESS 
V. Mahadbv Gopal, Rat, Uo. Cr. C. 918. 

Act IV of 1897 iFUheries). 

See Bom. act XXXV op i860. 

See Bom. Act II OP 1868. 

See BUR. ACT VII OF 1875. 

{D—S. 6—Sre MISCHIEF, 28 A. 204*2 A. 
L.J. 826 = A.W.N. 1905, 266*2 Cr.L.J- 801. 
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i,^lmperlal /tcrs—contiuued. 

Act IV of 1897 (Fisheries)—coridunoil. 

(9)—Ss. 7, 6—Ercc(i7uj obslnutions in fishery 
toilhoul parmisstoii—Lijssrt, ifcjivtinnlly tes- 
vonsible for ncls of stib-lcssic-Bitrma iushcf les 
Act and Rnfea. ss land 30 — Uulo 30 made 
unders. 8, cl. (cl of the Burma Fisheries AcL 
does not extend the scope of s. 7 of the same 
Act, and. therefore. do“s not pive authority Iit 
holding the lessee criminally responsiblo for 
the acts of the sub-lessee. QUBEN-EMPUKSS v. 
NGA PO LWIN. L B R. 1893-1900. 591. 

(31-S. 8—See No. 2, supra. 

Act Vlll of 1897 (Reformatory Schools) 

[8. 30. REP . ACT 111 OK 19C0. UECLAKED 
IN FORCE—IN THE S.‘NTH.\L PAUO'NAS. 
REO. in OP 1872, S 3. AS AMENDED BY 
III OF I8yy. S. 3; IN UPPi R BURM ' -EXCEPT 
THE SHAN STATES). ACT XIII OF 1898. *1 

Su ACT V OF 1878. 

(\)—Rtformatory Schcoh Act V cf 187G and 
YIII 0 / 1897—Perstns empoiccnd muitr oid 
Act —Juitsdiefion unaer new 
repeal of Act V of 1876, by Act Vlll 
peraoDs who wete empowered to act under the 
Refotmatory Schools Ad. 1876, were held, uo- 
lees they bad been specially empowered by tbo 
Local Government, under s. 8 l2) of the Act of 
1897, to be not ccmoctent to act under tbo 
latter Act. Queen-EMPRESS v. Bhu.h.a 
GUJIA, Rat. Un. Cr. C. 936 = Cr. Rg. 45 of 
1897. 

(2) —Applicafton of the Act. — A ycutbful 
oQendet ooovicted ot murder and sentenced to 
tranepoTtatioo lor life, is eligible for despatch 
to the Reformatory School. But he should not 
ordinarily be sent to suoh a school, e.g., where 
the conduct of the accused argued great dopm- 
«Uy. Rama v. EMPEBOB, 4 N L.R 180-9 
<lr. L J. 99. 

(3)-Youthful ofleoder— Detention in Befot- 

matory—Period of detention to bo fixed 
Orim. Pro. Code. 1898, e. 399. 15 Boro. L.R. 
806=2 Bom. Or. C. 67 = 19 Ind. Gas-512 = 14 
Or, L J. 266, 

(4)—Ss. 1, 2, 3 and 8—Rtfarmaloty Schools 
Act (V Of 1876) .33.2 and 7 - Order of dt ten Uon in 
Re/ormato»y Schools — Valid order. —Tbe High 
Court set aside as contrary to law an order of a 
Magistrate subsciiuting detention in a Refor* 
History School for two years for a sentence oi 
imprisonment, on the ground that the order 
could not be sustained under s. 7 of Act V of 
1876. as that Act bad been repealed before the 
date of the order and the commission of the 
oBenoe, nor under a, 8 of Act VIII of 1897 as the 
Older did not comply with the provUione of the 
letter Act, the least period of detention being 
three years aooording to that Act. DEPUTY 
LBOAD BaUBUBR.ANCER V. AHMAD ADI. 2B 
0. 888-2 O.W.H. 11 fB.,19 A.W.N.138- 

21 A. 891, P.B., I L.B.R. 68 3 (19 M. 94. 14 

B. 881» R.j 

SO 


!.—Imperial /Icfs—continued. 

Act YIII of 1897 iReformatorv Sclicols)—tf-f- 

(5)—Ss. 1 n»u/ ir>—Dt'ftnfion in Reformatory 
School in hill of -.i nh n'e of imprtsonmrnl — 
Jurisdiction of tiigh 0'‘iirt In alter or set aside 
(he sentence.— S. JGof A.t Vlll of 1897 does 
not in any w.iy i-ike away ihi- jurisdiction of 
the High Court, u.s a Cmul I'f rcvi.-ioii. to hILcc 
or set aside tbe fciit.ii('e in siibstilution of 
which an order for cletoiUion ui i r.-formalory 
school IS made. Tbe powtr .d tbo Court 
remains iiilact toconsiair ili' pf''priety or 
k'galiiy of liny sentence pa-?ecl up n i y. u'.nful 
oflender. Where a > uui g Ud w »)0 w .s f.'Ui.d 
abstracting * piece of cjhI from a w iRgon. wis, 
on conviction for theft . to a mont b a 

rigorous imprisonment ami ordeiiil, in lirU 
thereof to be detained in a reform iiory school 
for 4 years, /nid. that, as tbe accused was a 
young lad and ibo rffenoc was his lust ettence. 
the sentence of one inomb’s impiisotuueiit was 

imtroper The accused wasdirectco loundor go 

a whipping of 5 stripes - 

discipline. Re.^SUTv.(.OL-UTNEY,28C 423- 
5 C W.N. 211. 

(6) —S. i — See No. 4. supra. 

( 7 ) —S. 3—5*6 No 4. supra. 

(6)—5- 4 (a) —Youthful oOenders—Proof.— 
AUhoueba Migistcate is not incompetent to 
find from the appoota'-ce of a person convicted 
by him that ho is a youthlul o/Iender within 
I the definition given in the Act , yet, it is generally 
1 desirable that, when it is procurable, there 
should be some reliable tvidenco on the point, 
■and especially when it may he necessary to 
delerrome tbe petiod of the dolcnli'ni, which 
isbroited to h.s attaining 18 
QOEEN-KMl’RESS v. MAKIMUDDIN , 27 C. 133. 

( 9 )_S, 4 (a )—Pierson over 15 years of age. 

A Magistrate had uo jurisdiction to order a 
person not under 15 years of age. to be confined 
in a Reformatory School, on and after the lltb 
Match, 1S97, when the Act came 
OUEEN-EMPRESS V. BHAVSING, Rat. UQ.Ct. 

C. 905 = Cr. Rg. IS of 1897. 

(lO)-Ss. 4.8. l6-Foiy*rs 0 /Hif/Ii Courf.-* 
S 16 of Act VIII of 1897 precludes the High 
Court from interfering in appeal nc revision 

with an order for doteution in a Reformatory 
School, passed in subsutution for an order of 

transportation or . ^”5 isQ? 

PRESS V. HIMAI. 20 A. 138=A.W.N. 1897. 

230 QUEEN-EMPRESS v. GOBINDA, 20 A. 

469 = AW N. 1897, 230. [OveiruUd, 21 A. 391. 

P.B .1 Dtss . L B.B. 1893-iyOO. 441.] 

(ID—Ss. 4 and 11 —Jurisdiction of ifagis- 

trhles —In order that a Magistrate should have 
iurudiction under the Reformatory Schools Act. 
!t is oeoessary that tbe offender hhould be under 
iVveaVs ofage at the lime of the conviction. 
Unless tbe Magistrate is o^is&ed as 
ter he should not proceed under the Act. », 

S ihe Act further requires a Magistrate before 

Iding an offender to a ^e 

an enquiry, and record a finding, as 















467 


THE ALL INDIA DIGEST. 


468 


/.•^Imperial /4c/s—cootioued. 

Act Vllloi 1897 (Reformatory Schoota'— c(d. 

exact (ige of the oOendcr as nearly as may be. 
re NaCHI, 1 Weir. 879. 

(l2f-6'. 8—Power lo order atltiilion in Re- 
fctnintotj/. — Where an accu:ied, who was con- 
vietta 0 ( oflenceH under ss. 454 and 380. i.P.C,, 
was sentenced to one year's rigorous imprison- 
meut, but being founeen years old was directed 
to be detained in IfcoReforuiatory for the period ; 
the High Court reversed this latier direction on 
the grounds that ibe Magistrate bad not been 
specially aulhorisid aud that the order was 
opposed to the provisions of s. 8 of the Act 
QUICIiN-EMPRESS V. RHAGI.t Bh.\ 00, Rat. 
Un. Cr. C. 947 = Cr. Rg. 53 of 1897. 

(13;—S. 6—Procedure under s. 8.—A Magis- ; 
trato should first p.i's a Kcmence of inipris'iu- 
merit and then direct rbaf, instead of under- 
going the seuteoce. the ofleuder should be sent 
to a liefunuaiory i);hi’el for such period as iLo 
Act and ibu Kules iramed thereunder direct. 
In }e Nacui. 1 Weir 879. 

(14)—S, 8—P»0fcd’iii9.—Under s. 8 of the 
Aci, it ih irrigulnr Jor «i Ma^i^traie lo sentence 
an accusbcJ b<^^wc^o 15 arid iO jears of aRe to bo 
detaicicd lu a Kcforn)7it<. ry ior 4 yoara wrtbout ' 
first sentcnciDR him to iiuprisoriDient. QUEEN- 
EMPHESS V. NCA HO HE, L.B.R. 1893 1900 
648. iL.BJFt. iby3-lU00, 24J, H.j 


<15 1 —6. Im2)ytsc7inicnt iii a refoyninloty 

passed tti luu c/ seuUticc of fl7^€~hnpftso^x7nii7it 
as a su6sfiiji/iv<' sentence aud imprisonnunf in 
difauh 0 / yni^menl of /h.e—Cnm. Pro. Code 
(layu), 5. 3yr<.—s. bof the Reformatory Schools 
Act does not refer to imprisuntneut awarded in 
default of pa>uiGut of fine to which an oflunder 
has been seulenced. There id no authority lot 
^hat imprisonmctjl iu a reformatory 
shall toiniinato on payment of a fine. QUKEN- 

Empress v.Nga po Sin, L.B R. 1893-1900. 

491. ’ 


(16) S. 8—'loMf/i/uf offender,' definition oj 
DeUniwn in Heiormaiory School in lieu of 
imp,noH7n„ni~ Term of such atUnlion.--\ 
youthful cfTender was sentenced to 3 years’ 
detention in a Reformatory School in lieu of 3 
mouths’ rigorous imprieonmeDt. The boy was 
over 13 years of age. Htld, s. 8 of the Act, com- 

Judicial Leparimcnt Notification 
No. 237. dated 12th June. 1897. and Rule 1 
ol. (nt), provides that, if a youthful t ffeudec is 
over 13 years of age, he should be sent to a 
Reformatory School for such period as will 
bring him to the ago of eighteen. Notice was 
issued to the accused to show cause why he 
should not be detained in the Reformatory 
Sc^ol till he attains tighteon. SanHlaIUQ 

V. Kino-Emperor. 8 L.B.R 46. 


(17|—S. B—ApphcabiUlyo/ the section to cases 
where fine alone w m/icfed.-Where a boy under 
32 years was convicted of stabbing a companion 
with a knife and sentenoed to pay a fine of 
Bs. 100 or in default of payment to go to the 
Reformatory sobool for three years : Held, the 


Ifjtperlsl /4c/s~continued, 

Act YIII of 1897 (Reformatory Schools)— etd, 

order was illegal. Under s. 8 of the Reformatory 
Schools Act, before puch an order is passed, the 
oSvoder must have been sentenced to transpor- 
Nation or iinprisonmcnt and not to more fine, 
NOA Po TOK V Emperor. 12 Cr. LJ. 241 
= 10 1nd Cas. 773. 

(1*^) —S. 8—Rules framed under the old Act. 
whether in force, after the passing of the new 
Act—ACT V OF 187G, s. 22, 21 M. 430* 
1 Weir b80. 

(19) —S 8—5e#* CRIM- PRO. CODE, 1898, 

s. 399, Kat, Uu. Cr. C 9l5*Cr. Rg. 21 of 
1697. ® 

(20) — S 8—Proreduro to be adopted under 
seCMon — Sec PRACTICE AND PROCEDURE. 2 
L.B.R. 216. 

(2lj—8- 8 --SeeNos 4, 10. 5upra. 

— Ss. 8 and O^Order for deteni%on in 
Riformaioty Uchcol^ when ca?i be made,—An 
orocr (or ibe detention of a yauibful offeoder 
io a Rc'formatory School, when no sentODceof 
imprisonmcDt or o( transportation has been 
parsed, is bad in law. KADH A KKISTO BABAT 
V. GOKULA Nut, 5 O W N 2l0. 

(22*0) - 5s. 8, 9 ( 1 ), (2) — Magistrate not 
empowered u^vdr.r s. 8 of Acl—Proctdure^Case 
to 0 € submitled to Distriit Magistrate and 7iol to 
his vnmediate appellate Magistfate ,—A socood 
clais Alngistraio, not empowered lo act under 
s$ 8 of tbo Reforumtory Schools Act should, 
alter coiivictmg the accii.^cd, bubmit tbo case 
to tbe District M'tgistratc f »r passing sentenoe 
under s. y (2j o( tho Act, and not lo the joint 
Magistrate to whom tbe second cUss Magistrate 
may be immediately fUDocdinat»\ KANUKAYYA 
V. Emperor. ISCr. LJ. 32 = 26 Ind. Cae. 336. 

(23) —Ss. 8, 9 and ll—Power of appellaU 
Coutt to pass order for deteyxnon in a Rtlonna- 
ory School,—An appellate Court is C'^mpetoDt to 
pass an order for detention in a reformatory io 
supersession of tbe order for iinprisoumeiit, if 
ho has sufficient materials before him on which 
such fto order can be foundi.d. If there is no 
ovideoce Hs to tho age of the accused or to show 
that bo is a youthful oSooder wjtbin tbe terms 
of tbe Act, or to iudioate the period of detention 
in tbe Reforcoatory which h© might be ordered 
to undergo, be must take evidence within tbe 
terms of s. ii regarding tbe<e points before 
pasting the order. DEPUTY LEGaL REMEM¬ 
BRANCER V, KOPIL Kahar, 4 C.W.N. 225. 

n, 13 and 16—Omission of 
Magistrate to mention the exact period of deten¬ 
tion^—Magistrate to decide oge of youthful 
offtnder^ Where a l^Iagistrate, who seutenced 
a youthful offender for six months, and direct¬ 
ed that, iu lieu ol tbe imprisonment, he should 
be detained in a Reformatory School, unless be 
shall atiKiD the age of 18 years at an earlier 
date, htld^ that tbe order directing the deten- 
lion of the boy io a Reformatory School was not 
properly made, inasmuch as it bad not fixed 
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the exact period. In some c^ses under the 
Act| it may oot be necessary (or the TtLipistrato. 
to ascertain the exact hrs oI the boy. S ' loiiR 
as he is not over 16, tho Magistrate may rightly 
fix a period ol 3 years, or if the boy is not over 
11, he may fix a period of 7 years without fur¬ 
ther inquiry. But if iuqutry is necessary in 
order to fix tho period, ns it would bo when the 
boy is over U nnd the MiiBislrate wishes to 
make the pcriotS as loog as possible, then the 
Idagistrate must find, as well as he can, tho 
eiaot age of the hoy. and bo is rot at liberty to 
leave the decision of the quci^tion lo Relor* 
matory officials QUKRN-KMI'RESS v RaMA, 

24 M. 13 = 1 Weir 8ti2- [F., ^ Bom. Cr. Cas. 

57 = 16 Bom. L.R. 300=14 Cr- L.J.2 dG= 19 
lud. Cas. 512.] 

[2b)—S$. 8, 9 and \G—Accused to be sentenced 
6efore beiw^ smt to Refonnato^ y School.— 
language of ss. H and 9 of the Keformitory 
Schools Act shows that a sentence must be 
passed and then a direction piven ihat. instead 
of undergoing the scntonce. tho youthful oflen- 
der shall bo sent to a Reformatorv School. 
QDEEN-EMPBESS V. Kaidva Hussaik, 1 
Bom. L.R. 162. [i?., 21 A. 391, F.B.) 

• (26)—Ss. 8, 9 and IG - Youthful offender—Abs¬ 
ence of sentence of imprisonment—Ord^r sending 
him to Reformatory—Illegalxltj — Oritr^r under 
the Act—No bar to appeal against coni icf ion — 
Effect of s. 16.—No order sending a youthful 
ofiender to the Reformatory School can bo pass¬ 
ed under Act VIIl of 1897. unless a definite 
seutence of imprisonment has beert passed on 
him. There ie nothing in Act VIII of 1897 
which deprives a convict of his right of appeal 
agaiQsthis conviction. All that ia provided by 
0 . 16 of that Aot is that, where proceedings on 
trial are complete up to and iooludiog the stage 
of a eentenco of imprisonment, there can be no 
interference with a subsequent order directing 
him lo be sent to a reformatory. CROWN v. 
Bakhtawar. 3IP.R. 1910, Cr. = 6 1od Cas. 
1168. (18 P.R, 1907, Or.. B.) 


(27) - Ss. 8 (2), 11 ( 1 )—Application ofAet.—ln 
this case the Sub-divisional Magistrate ordered 
the acoueed to furnish security for good beha¬ 
viour under s. 110, Grim. Pro. Code, and id 
default to be rigorously imprisoned for one year. 
The accused appealed to the District M'^gistrale, 
^ho dismissed the appeal, but io bis order 
stated that the SuporintendeDt of the jail had 
pointed out that the aoousod prisoner ehriuld be 
confined in a Reformatory, and the District 
Magistrate added thatrevised warrant should 
je sent/* Accordingly the Sub-diyUiopal 
Magistrate issued another warrant directing 
that, instead of undergoing his sentence, the 
hocused should be detained for a period of one 
year in ^ Reformatory School. Beld that the 
order wae illegal for the following reasons 
(1) The ptioonet was 16 years old and was there- 
^ 1 ® not ft yontblul ofieoder aa defined in the 
BeloJXDfttory Bohoola Aot, not being under the 
age ot 16. (3) That the period of detention Bhall 


/. —Imperial Acts —contiouod. 

Act VIII of 1897 (Refoiniatory Schoola)—c<i. 

not bo less than three years nnd the Mapiatrato 
ordered detention lor one year. (3) The MaRie- 
irate bad not been spccia.ly tinpowercd to exer¬ 
cise Iho powers under ihe Act. (4) The accueed 
had not been seuienecd to iinpnaocment withm 
tho meaning ol 6. 3 of the .Vet. An order lor 
impnsonmont in default of furni-bmK s- curity 
i<» not a sentonco of impri^. niiu i.t, QUKEN- 
EMCBESS V. NGA ro SU, U.B R. I«97 l901. 

Yol. I. 37S. 

U9)-Ss.3. n. 

Aci—Hirih Vonrl's pou er of revision.- The High 
Court is'not debarred from sUerifg or revising 
an order for detention in a Reformatory School 
in substmuion for transportation or iraprison- 
meot, if each order is not properly passed, t.e . 
if it does not conform to ibe rules made by tho 
Local Government, under s. 8 of the Act. 
Where a youlhlul ofTeiidor was coovicled for 
sioalmg a Iota from the side of a sleeping man, 
and where it waa admitted 

ofience. held, that the accu.^ed did rot come 
wiib.n the dcGuition of “ youibtul 

and that the case should b^'vo been dtalt wub 

Anders 31 ol the Aot. QURDN-EMPHESS v 
MAK 1MUDD1N.27 C. 133. IE.. 1 L B.R. 08^5 
M.L T. 2y6 = 9Cr- L.J. 392= 1 Ind. Oaa. 80».J 

(•291—Ss. 8 and 16 —Order for detention in a 
reformaloru in lieu of a stnlence of 
Power of High Court lo deal with such an order 

passed without nuthorily.-S. P ol 
toty Seh*'ol8 Aot permits an ojdet lor detention 

io a Kctormaiory instead of the 
going a sentence of traosportatjon or 

meni. Where there is no such sentence except 

To of whipping, no order for 
reformatory could IcgiMy be parsed, in heu ol 
the whipping- Where the Magistrate has no 

authority to order deieni.on m «■ 

the provisions of s. 16 of the Act do not bar the 

jurisdiction of the Court 9°“' 

m.sstoner, acting as a High Court, to alter on 
* rftvision, the order of dctcntioo. I UTTU v. 
QUBEN-EmtBKSS. L.B.R. 1893 1900. 493. (L. 
B.R. 1393-1900. 441. E.) 

(30)—S. 9—See Nos. 22, 22-a, 23, 24, 26, 
supta 


/on_ Qs 9 and IG—ReJerence io District 

Siotion to mak. »ny .uob ord.,_^ Ho « 
impowerod uoders. 8, not under “-.O.?'"' 

Act^ 8 1$ does not prevent the exercise by t 

Hil'h Court of its revisional powers m oases 

sr;!"8:rji ^of trK..a.KM. 

PEBOR V NGA POKYAW. 2 L.B.R. 121- 

(39J—S. lO^Enquirp into the aRTo*! 

ggg —An inquiry must be made into th g 
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a youihful ofleudcr. S. 10 of the Act is ioappli- 
cable to the case of au accused wbo is not a 
youillful c lleuder witbiD (be detinition, and even 
if the accused is a youthful oBender. a District 
ilaf-i^trate cannot without a«i appeal a ter the 
rial urn of r.hc sentence. ElIl’KHOU v. J-.Gsv 
13 C P.L.R. 151. 

(d31—iS. 11 — DcjiMiion nf i/outhlul 
cjfendcr'" - £inding as to aq^, (f acCH.itd M be 
recorded before order nf deleution. —A youthlul 
oSender, under tbe R«.fatmaCory Schools Aci, 
is one who is under the age of 15 years By 
s. 11 (II the Court, before directing any y<)Utb- 
ful oBendcr to be sent to a Reftiruia'ory 
School, must inquire into his age and record a 
Bading. and by s. 1 1 (2). a similar inquiry and 
Boding must bo m«do and recor.ied before the 
oOendcr is soot by the trying Magistrate to the 
District Magistrate lor bis orders. The inquiry 
and fltiding under s. 11 must bo held before 
tbe order of detention is made. Merely asking 
the accused hi? age and ncording bis reply is 
not a compliance with the provisions of s. 11 , 
unless it happens that i.o further inquiry is 
possible. Ckown V. Po Sein, 1 L B.R, 126. 

(34) —S. 11—See Nos. 8, 23. 2l, 27. 28, suvra. 

(35) 5s. H and 18 —Rules for detaining a 

youthful ufjender in Reformatory Schcol.-ln 
respect to the time of detention of youthlul 
oflondors in Reformatory Schools, tbe Aot lays 
down three rules first, the youthful oflender 
muet be a boy under the ago of 15 year.? at tbe 
date of hi8 conviction j secondly, the period of 
detention in the achooi should not be less than 
three years ; and, lastly, that the period must 
not exceed seven years. In order to give effect 
to these rules, the Magistrate is directed (s. 11 ) 
to inquire into the que.itiou of age and the ago 
80 ascertained mu.?t be etated in hia order of 
detoQlioo. The effect of the Governmont Noti¬ 
fication regulating the period of detention of 
youthful offender* is ou)y to fix a minimum of 
5 years for all cases in which such a period is 
legally possible, and it does not prevent the 
Magistrate from fixing a period short of 5 years, 
but not short of a years, in tbe case of a boy 
over 13. QUBBN EMPRESS v. Ram.a 21 M. 
13 = lWelr882. . ‘s* 

(36) —S. 13 —5« Nos. 24, 35, supra. 

(37) — 5 . hnnrisontnent," meaning of.-~ 
Imprisonment in e. ISmeans a legal sentence of 
impcisooment. When there has been no sen¬ 
tence of imprisonment at all, the High Court 
may give Effect to us finding on that point by 
declaring the order for substitution void. MA¬ 
HOMED Kasim v. Queen Empress, 1 L.B.R, 


(38)—5. 16—Scope of the section—Revisional 
rowers of the High Court.—Q. 16 of the Aot 
does not authorise the appellate court or tbe 
Court of revision to interfere with tbe finding 
01 tbe Magistrate aa to the age of a ;outhtal 


t•—/fjipcrisl /4cfs—coDbioued. 

Act YIII of 1897 (Reformatory Schools) 

ofleoder, or to alter or modify aa order of 
deteution in subsiilution of imprisoument or 
irausporiatioD* Bui it docs not aQecc tbe 
High Oourt*s jurisdiction, to coDsider tbe 
legality or the propriety of the sentence or of 
aoy order otbtr thau that mentioned in that 
eectioD. RaDHA KUISHTO BARAT v. GOKULA 

Nut»5C W.N, 210. 

(39)—5. 16— Appellate Court, duty of--* 
Revtxional pou:c*e^ —Under a. 16 of tbe Act, a 
Court of appeal is not autborisod to alter or 
reverse, m appeal or revision, any order passed 
by tbe l*.^\ver Court with respect to the age of a 
youthful oflender, or tbe 9U0.4titution of an order 
tor detention in a Reformatory School, for trans* 
poriation or imprisonment. But that sootion 
does ijut relieve an appellate Court of the duty 
ol seeing vvbetbor a couvictioa or senienue pass* 
ed on a youthful oSender is maintainable 
according t^ law. Ram SISQR v. Kmo 
fciJPhiUOR, 18 P.R. 1907, Cr.«43P.W.R. 1907 
= 55 P.L.R 1908. in,, IvOr.IiJ. 56 = 8 led, 
Cas. 1166, 84 P.R. PJiO, Cr. =4^P,W.H. 1910.] 

(lO )—Se 16 -Ordtr u)ider the secli07i, altera* 
lion of, in ajypeal or reoistbn ,— An order passed 
by a competent Migistrate relating to a youth¬ 
ful offeuder. contravening any rules made by • 
the Local Government, though illegal, is yet 
an order made under the KeJormatory Schools 
Act and cannot be altered in appeal or lovisioa. 
When the Magistrate finds au accused to be 15 
years of age and tbcrelore not a youthful ofieu- 
dec under tbe Reformatory Schools Act, the Act 
gives him no authority to order bis detention in 
a Reformatory School, The Court of the 
Judicial CommisBiuncr, as a High Court, is not 
barred from altering the order of detention 
passed egainst accused persons, who are not 
youthlul oUcodetB. S. 16 of the Reforoiatory 
Schools Aot is a bar only in the case of an 
order parsed by a oompetcut Magistrate to 
a youthful oflender. QUBEN EMPRESS v. 
Nqa NYAN WUN, L.B.R. 1893—1900, 441. 
(20 A. 158, Dm,; 20 1 A, 165, Appl.) 

(41) — S. IG^Appellate or revisional jurisdic- 

S. Ifi ol tbe Reformatory Schools Act 
does not exclude the exercise of appellate or 
revisional jurisdiOtioQ iu all cases where a 
subordinate c'ourt h^a ordered au oflender to be 
detained in a Reformatory School. Tbo exolu- 
sion IS limited to the question of determination 
of the age of a youtlilal oflender. EMPEROR 
V. AMIB Bbikan, 6 BoiqX.R. 550. 

(42) S. 16—Su6sfifufion of imprisonment for 
an order of detention iu Refor^natory Schools by 
appellate Court — Ooject of Reformatory» “ 
Under s. 16 of tbe Act, an appellate Court oan* 
not convert an order of detention in a Refor¬ 
matory School into one of imprisonment* It is 
to avoid coDlamination by association with the 
inmAtes of a jail that detention in a Rsforma- 
tocy School has been introduced by tbe Legis* 
lature. Before passing an order for detention 
of a boy in a Reformatory School, there should 
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be a aefinite findioR as to the sRt' of 
Empress V. Haridas mukueu.ikk. 3 c.w. 

N.576. 

(43)—S 1\:>—Age of acciised — Oi iicr for tic 
tenlion i>i a ticforvuUorj, i» hen of imr> >jf 

—Pomerr/Hitj/i Courf fomf. i/tr*— s 

order to be ptectse ani definif - .--Whcte ui accus¬ 
ed gave bis ajre as U years, and the Maiiistraic, 
though apparently havinR reasons to.-aspeci his 
statement as bciuR below the mark, acccpici 
it and sentenced him. in lieu of impn-ouiu< iit, 
to ho detained in a Reformatory until he 
attained the .ige of 13 years, held ihat the 
Magistrate should not have ordered the aocn-ul 
to be detained in pruon until be attuned the 
ageofia. S. IG of the Kofotmaiory t,:hoolt. 
Act oUatly debarred the High Court from aUor- 
ingtbo order passed by the Magi.traic with 
respect to tbu age of the ofiei.der or from ^uo- 
Btituving an order fur dotrntioo lu a ' 

matory School for imprisonment, and that tno 
order of the Magistrate, not being illegal on the 
iace of it or m'ioe without jansaiciioQ. » 
High Court had no power to interfere with 
such an order. A sentence or order by a 
Magistrate must be as precise and 
possible aud ebould not lenve ibe term of e 
tiOQ to be ascertained by tbo auihoruie? o 
Reformatory School. CRONVN v. V.a LU. 

R. 63. 


(44)-S. 16 -Jurisdtcfio>r to interfere w>hi 
orders under the serfir-n. -The exclusion of the 
exercise of reviaionnl or appellaio juri^ ic 
by B. 16 of Act YIIl of 18y7. io cab^s » 

Subordinate Court has ordered an oOendcr to be 
detained in a Reformatory School >s 
two specified matters. The first of these is 
age of the youthful ofiendot and the sooon 
the subetitutiOD of an order for deteuiion in a 
Reformatory School for trao.sportation or i 
prisonment. If such substitution is ® 

the absence of juriadictioD, or 
comphanou with the provisioos of tbo ilc , 

High Court has iurisdiotion, both 
In revision, to interfere v/Ub the order, 

Empress V. Hari. 21 A 391. F B. = A^w.w^ 
1899, 138. (20 A. 158, 20 A. 159, 20 A. 
Bom.L.R. 162. 25 C. 333,21 M ^ 

572. 26 O. 852. B ) [F.. 1 L ^ ® ® 

L.R. 660; Ref.. 13 Cr.L.J. 44=13 Ind.Cas. 281 

= 5 S.L.R. 173 ; R., 3 L.B.R. 30 J 

(45)—S. 16—Eindiii{7 of Maghtrate 
of a youthful offender, nature o/.—The 
of a Magibtrate regarding the age of * “ 

efiendec ordered to be detained in a Reiorma 
tory Bohool is final in the sense that it cannot 
be aUeced on appeal or in revision. But jn 
<5«B6 the Magiatiate should have made a mistake 
and understated the age in the order for deten- 
Ron, it it competent to the Local Government, 
on the motion and report of the commission of 
visitsra or the Roard of management to order 
the removal of the boy, if and when he is found 
to have attained the age of 18 years. QUBBN- 
Empbbbs V. Rama. 24 H. 18=1 Weir 882. 


1. —imperial 4c/s—continued. 

Act VIII of 1897 (Reforraalory School8)-c/./. 

146)— S.\0—R' fonnalOT ii~On>> > if deUnlimi 
imi-ropefly pn.sscii — High Court, pojvtrf^ of. to 
iutei fere— Term of delennon. < nloim-fiutiil of — 

A Hi;;h Court has powt-r to luterlero in .appeal 
or revisi >n, when au order of deleiition in a 
Reformatory >s opposed to th' rules fr.uncd by 
the Local G.iverument iiiidor Act VIII of 18U7. 

If au order for detcnlion ui ii Ueli'riiiaiory 
School ii not properly passed, (bat i>'. if it- 
does not conform to the rules made by the 
Local Government, tbo High Courr. is not de- 
b.irred by s. 16 of the Act from aUiniig or 
tcvcrsing such order. CROWN v. DawiioIi 
SMllli. 1 L B R. 68 (21 A. 3‘dl, 27 C 1 i3, 

25 C. 333, DibS.) 

(471 —S. 16—Se«ft*>u-co/ iwn«r«f nf—Sufi- 

.-.MOifton f/ detenhort in n nforniatcry— Alter¬ 
ation of s -nicnee into irhiyping—Kitecl—Court s 
Tiourr. —Under S. 16. Reformatory Schools Act, 
1~'.«7. the Court cannot interfere with an order 
suhsiiiutiiiR deleiilion in a reformatory for im- 
nrisonmo.t ; but that does not preclude tbo 
Court from altenrig the sentence of imprison- 
nuMit to one of whipping, in which case the 
order for detct.lion in a relormatory whifb could 
not bo pas.sed in substitution o» a sentence of 
wbippioR would f.ill totheground. IMI'KRATOR 
V KAlAliAi-l. S S.L R. 173=13 Iiid. Cas. 284 
=^13 Cr. L.J. 44. (21A. 391.R.J 

(j3)_S. 16--See Nos. 5, 10, 24. 25,26,23. 
29. 31. trupra. 

(491—1C and H-Potvera of High Court. 
—Wheio an order for detention in a Kelor- 
matorv School is not passed in suostitulion for 
an order for transporiatiou or imprnoiiment, 
but is parsed when ihe pers-on to whi m u re¬ 
lates has not been convicted of any 
hr^ld the High Court is not precluded from 
iealiorwitb the order. gUECN EMPRESS v. 
DilLaR, 20 A. 160=A.W.N. 1897. 231. [B.. 

21 A. 391, E.B.]. 

,KQ._o 31 —Accusid sentenced to whipping— 

■ivvli''obiiUv of.—A boy aged 14 was convicted 
causing hurt with a d-iogorous weapon and 
was Eeiitenoed. under s. 5 of tbo ^bippiuR Act. 

ir,!*) stripes With a light rattan, The question 

nr LcUion in the case was whether, under 
31 ol iho Reformatory Schools Act. the boy 
be delivered to his parents on their giving 
I hotd mid. that the eectioD did not permit 
fbond b^ng given after 

rnllicted. KINO ICMP15UOU V. HA T.AW. 3 L. 

B.B. 30. 

(51) —S. 31—S« house trespass. I L.B. 
R 279. 

(52) -S. 31—See No. 28. supra. 

/r,3«^S. 47—I"ou<Af«l offender over 10 years 
The notification of the Government of 
Tndfa' dated 30th June. 1887. does not require 
Jhft a youthful ofleoder over 10 years of age 
‘ttll be^detained in tbo Reformatory, until ho 
• fft vears of age in every case. It only requites 
that L should be detained for a period of at 
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/.—Imperial Acts —contioiiud. 

Act YIII of 1897 (Reformatory Schools)— cld. 

legist five years, uoless he would, before the 
czpiraliOQ of that period, attaio the age of 
eighteen. In the latter case his detention 
sh-’uld bo ordered only for such a shorter period 
as would bring him up toeightoen years of age. 
I’UULIC FKOSIiCUTOR v. BhNTOO, 1 WelP 
884. 


Act X of 1897 (General Clausesj. 

[8s. 3. 20, 21. -i*. AmrmdED S. 2 AND 
Schedule, rrp. act i op 1903. Declared 

IN PORCE-IN THE SaNTHAL P.XRGANAS, 

Reg. hi op 1872, s 3. as a.mrndedry Rro. 
Ill OF 1399, s. 3 ; IN THE Ohittaoono Hill 
Tracts. Rrg. I of i900. s. 4; in Upper 
Burma (except the suan States) act 
X lir OP 1893. s. 4.j 

See ACT I OF 1363. 


See BoM. act III OF 1886. 

0)—Doors whether immoveable property — 
See Mad. 4ct Vop I83l. s. 8l (2). I6 M.L.T 
429=15 Cr, L.J. 637 = 25 Ind. C.js, 8.37. 

(1-a)—See VILLAGE M.agistrate. 27 M- 
223 = 2 Weir 208=14 M.L.J, 74 = 2 Weir 577. 

{^)—S.Z{i\~ApplicnbilUy to Bombay Abkari 
AeL—The General Clauses Act has no appli¬ 
cation to the Bombay Abkari Act. passed by the 
Governor of Bombay m Council. QUEBN- 
KMPRESS V. PHER0.)SHAH HORMUSJEE 1 
Bora. L R. 164. (16 B. 669. F.) 

(3)—s. 3 {27j-SeeEVIl)ENCE.GEKBRAL. 7 
L.W.N. 635. 

(41—S. 3 (62)—SfcCRnr. pro. Code 1898 
8. 164, 32 C. 550 = 2 Cr.L.J. 405. 

(5)—as. 3. 21 29—Government established 
bylaw, etc,— Wb>it it iooludes —See ACT I OP 
1910, as. 4 ( 1 ). 8. 9. 25. 6 P.W.R. 1913, Or: 

. of statute repeahng another 

statu e—Effcct.~~The repeal of a statute repeal¬ 
ing a certain enactment does not revive the re¬ 
pealed enactment. The law on this point, as 
embodied in s. 7 of Act X of 1897. is the same 
as in England. DEPUTY LEGAL Remem- 
BRANCER V. AHMAD AlI. 2S C. 333 = 2 C W 
H. 11. (12 BI. 94, 14 B. 381, R. J; Appr.) 

Svmnv ®-'NCTtON TO PROSECUTE 

2Weir 200. Limitation, 

(8) —S. 13 —IVjrds in singular number.—Tbe 
(^neral Clauses Act provides that words in the 
singular shall include the plural and vice versa ■ 
this provision applies only where there is 

the subject or context. 

N a? a P° r- 33 C. 292= lO 

C.n.N* 32 — 3 Cp.L.J. 126, 

(9) —8. 13 —Sec Joinder op chargeq— 

Misjoinder OF CHARGES, lo c.W N 39-33 

0. -292 = 3 Cr. L.J. 126. 32-33 

(9-a)—S. 21— Sec No. 6. supra, 


I- — Imperial Acts —continued. 

Aot X of 1897 (General Clauses)—conciadetZ. 

(lO)—S. 25-See ACT III OF 1867. s. 4 L 
B.R. 1893—1900. 386. 


(in— S. -io-See Penal Code, s. 65. L. b 
B. 1893—1900. 494. 

(12) —S. 25—See SENTENCE — IMPRISON¬ 
MENT—IMPRISONMENT IN DEFAULT OP 
P.^YMENT OF FINE, ETC., 1 L.B.R. 150. 

(13) —8. 26—See ACT XI OF 1878, s. 19 (e), 

3 L.B.R. 218. P.B. ‘ 

(14) —S. 26—Sec ACT IX OF 1830, ss. 68, 
112, IIC.W.N. 100 = 4 Cr.L.J. 439 = 5 C.L.J. 
47. 


(15}“-S* 29—No, 6, supra. 


Act VI of 1898 (Post Offices). 

[Rep. in pt- (as to Burma), act XIII op 
1898, S. 18, s. 2 AM , ACT II OF 1903. 
Decl.ared in fjrce—in the Sonthal 
PARGANAS. REG- 111 OF 1372, AS AMENDED 
IlY llRG III OF 1899, S 3, IN THE CHITTA¬ 
GONG Hill tracts, Reg. I op 1900 s. 4, 
IN Upper Burma (except the Shan 
STATES), act Xill of 1398, S. 4.] 

See ACT XVII OP 1854. 

See ACT XIV OF 1866. 


( 1 ) charges for offoDces uOder the 

Penal Code and under the Post Office Aot—See 

236. 10 Ind. Gas. 

168=12 Cr. L-Js 224=5 S.L.R. 16. 


{£} 05. 20 and Sl^Obscene advertisemenls 

through post cards.—The circoUtioD. by post, 
of a postcard cootaioing an advertisemeDk 
regardiog a patent medicine in language of an 
obscene character is an offence under 3 . 61. 
103t Office Aot, Sarat Chandra GHOSB v. 
Kino-Emperor. 32 C. 247 = 2 Cr. L.J. 201. 
(L.R. 3 Q.B. 360. 8 A. 837, 20 B. 193, Eel.) 


('2-o) S. 52—Afisflppropriaftou of Postal 
money order-Evidence, value of—Mere suspi- 
cicH, whither sufficient evidence—Oral or docu^ 
mentary evidence to prove slatemenis made in 
^partn^nlal inquiry whether admisstbU.- 
Where the only evidence against the accused, 
charged with misappropriating a Telegrapbio 
money order, is that the postal account oou- 
tamed entries of delivery on dates different 
irom those on which the actual deliveries 
were made, that merely creates a suspioion 
and IS not sufficient to prove misappropriation. 
Ural or documeotary evidence as to the state¬ 
ments made by a Postman in the course of a 
departmental inquiry are not admissible in 
evidence in his absence. In re KUPPILI 
Prakasarow. 16 Cr.L.J, 3=26 lod. Cas. 307. 






2 Weir 454 = 1 M.H.O. 83*; 3 B.H.O. Or’. 8. 

55—See ACT XIV OP 1866, s. 50, 1 

Weir 862. 


(6)—8. 61—See No. 3, supra. 
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/.—Imperial Acts —oooJiDued. 

Act YI of 1898 (Post Offices)-coniinued. 

(6)— Ss. 61 and 7i— Transmission of obscene 
article‘^Proseculion~Complaint — Of’ini. Pio, 
Code, a. 4, ci. {h). —A prosceulion under s. 61 
of the Act, altbough authorized by Ibe I’osi- 
master-Oaneral, is illegal, unless such prosecu¬ 
tion takes place ou a oomplaiut as deGood m 
B. 4. cl. (M of the Colo. TCMPHUOU V. 
ROHINI KUil.AR 8BS, 10 C.W N. 1029 = 4 Cr. 
L.J. 170. 

( 7 )_g, 64 —Order to send a parcel bo value 
payable post insured—Bona Gdeso/ sender — Pule 
133.—G ordered the accused to send her a 
parcel of clothes insured for a cetiain amount. 
The acoused sent the parcel by value payable 
post uninsured and certified that it was sent in 
ezecution of a bona fi le order. The Magistrate 
oOD7ioled him under the Post Office Act under 
B. 64, Rule 133. Held, that the bona fide 
order onntemplatcd by Rule 133, is an order to 
send, without regard to the manner of t-endiog, 
and that the accused could not be convicted 
under 3. 64 of the Post Office Act. GHUIjAM 
RABBANI V. KING-EMPBROR. 6 A. L.J. 4St « 
9Cr. L.J. S37 = 2 lad Cas. 223. [R-. 33 M. 

511 = 11 Or. L.J. ‘J15 = 5 lod. Oas. 738 = 20 M. 
L.J. 402 = 7 M.L T. 62 ] 


^g)— s. 64— V.P. Post—Rule framed under 
the Act requiring declaration as to existence of 
bona fide order - Signing false declaration — 
Whether offence under s 64 — Rules framed 
under the Act t/fecltve as the Act itself. —K sent 
a copy of his magazine by V.P. post to W, 
signing a declaration to the effect that the 
article was aent in ezecuiiou of a bona fide ordor 
received by him; without which declaration the 
Post Ofiioe would not, by reason of the rule 
issued under tbo Post Office Act (VI of 1896), 
have accepted the article for transmission by 
V.P. post. The accu->ed was charged under s. 64 
of the Act for making a false declaration in 
violation of the terms of the Act. It was found 
that the aoousod bad received no order from VV 
and that the doolaTalion signed by him was 
false. But the Magistrate thought that the 
pcoseoution must fail, because the Post Office 
Act itself, that is, the seotions in tbo body of 
the Act do not require such a declaration to be 
made and the rule framed under the Act is not 
part of the Aot. Held that the Magistrate's 
view was wrong, and that the rules and bye¬ 
laws framed for the purpose of carrying out the 
objects of an Aot under the powers oonferred by 
it, shall have eSect as if enacted by the Aot. 
Au ordor to send the article cannot be inferred 
merely because the addressee did not refuse to 
receive, not returned by post any of the previous 
issues sent to him, and did not make a protest 
even after be received lotimalion that be had 
been enrolled as a subscriber and that the issue 
m question would be sent by V.P. post. But, 
If the addressee bad paid lor the issue sent to 
him by V.P,, and continued to receive further 
issues, say for about an year, sod then an issue 
wot to him V.P. for the amount of sobs- 
otipUoa lot that year, U might be wall that one 


/.—Imperial /4crs—continued. 

Acl YI of 1898 (Post Offices)— concholed. 

could infer an order uiuler such t ireinnstaiicos. 
CUOW.N PROSKCUTOU V. (I. Ko THDAKA- 
WlAH, 7 M.L.T. 69. 

(yj—S. 72—See No. 6, sitjira. 

Act II of 1899 (Stamp). 

f4M IN LOWKR BURM.t, ACT VI OP 1900, 

S. 47. SS. 2, 26. 29 {a). 40 (ft). 56 G). SCH. I ; 
.-.M . S 2.4A ADinai. ACT XV OP l"Ol. S, 2 
(191 RK1> IN 1*T.. S3 11, 29. 30. 32, :i-!. 10. 11, 
51, GO. 71 AM., SCH. I. ARTS. 24. 41, 47 53 
ACT V OF 190G. DPCCMtlOn IN PORCP IN 
TUB SONTllAL P=-RQ\NAS. KKG. Ill OF 1872. 

S. 3. AS AMENDBI) BY IlP-O 111 OP 1899. S 3. 
DBCLMtED NOT TO EXTEND TO THE HILL 
DISTRICT OF ABAKAN, llb2G. II OP 1901 ] 

See ACCEPTING INSTRUMENT NOT DULY 
STAMPED. 

(1) —Ss. 2 (24). 3. 11. 27. 31. G2. Gl. sch. I, 
arts 33. 53—in.-ifrumca' of n‘IC or 
F.xecution. QUEEN KMPRESSv. Ml N.tN THA, 

U B R. 1892 —1896, Yol. 1, 303. 

(2) —Ss. ‘2 (23), 62 n>ic2 C>3 — Sarkhal —Memo¬ 
randum of accou»t —Receipt - S' vrcl i'ems of 
over Rs '20—Each item to be stamped —/Idhesive 
stamp to be cancelled. — Where a sarkbat, in 
which entries of payments and receipts wore 
made from lime to time, in order to aot as an 
acknowledgment thereof, showed on one side 
sums of money advanced, and on the other 
various sums of money re-paid, including 
certain items of more than Rh. 20, held, that 
each item of over Rs. 20 requin d tn be stamped 
as a rei eipt TULSHI RAM v. KiNG EmPEROB. 
H A-L J. 309 = 33 A. 390 = 14 Cr. L J. 392 = 20 
lod. Cas. 2i6. 

(3) —S. 3 —See No. 1, supra. 

(4) —S. 11—Sfc No. 1, supra. 

(5) -S. 27—See No. 1, supra, 

(fi) —Ss. 30 and GO—RefU'in? or neglecting to 
(live a receipt when required to do so.—Where 
tbo acoufod had sent the compUinarit a stamped 
and receipted bill for a certain amount, and, 
on the complainant paying a portion of the bill 
by ch-oue, declined to give a receipr. for the 
cheaao'held that tbo accused bad failed tocoro- 
T>ly with the requirements of the law and had 
Lao properly convicted under s. 30 of the above 
Act. JOHINNBS. J.N. V QUEEN EMPRESS, 

O.B R. 1897 — 1901 Yol I, 378. 

(7) —S. 3l--SceNo. 1, supro. 

(8) —S- 33 —Initiation of criminal proceed¬ 
ings under the Act —Impounding not necessary 
— Sanction of Collector.—Too impounding of a 
document under s 33 of the Indian Stamp Aot 
mao not requisite to ihe initiation of proceedings 
under the Act, The only eequioite to a prose¬ 
cution was the sanction of tbo Collector or other 
officer authorized in that behalf. S. B. M. M. 
PEBIANEN CHBTTY V. QUEEN EUPBBSS, U» 

B R. 1892—1696, Yol. ). 818. (24 W.B. Or.. 

1 . B.) 
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I,'—Imperial /4cls—coiitinuedi. 

Act II of )899 \Sid^mp)^continuid. 

(9) —33. 38 (*2), 40— Doctimentfi produced 
under search warrants—Dispcsal oj impounded 
dozummts. —The words “comes in the pcrfntm* 

of bis fiiQCtioQ ’* iD s. 33. sub s. 1 are 
6ul.)^icut]y wide to incKtde documents pro¬ 
duced before a Magistrate under a search war- 
runt. Where certaio decuments bad been 
impounded and forwarded Ic the CoHector 
under s* 38 (2/. htii, that the CoUector should 
roturn them to Ibc impoundiog cfiicer under 
s. 40. sub s* 3 and, wl^on they have been $o 
returoed, the latter clhcer di>poso of 

them according to law. KINO-EmpekoR v. 
Balu Kuppawan. 25 M. 525 = 2 Weir 670. 

(10) —Ss. 35(6), 4 i^ Stamp and 2)^nal'if—Ad- 
wissior* of rectiiil^ f^ndorsemen/. — In applying 
tbo proviso (6) of s. 35 of Act II of 18UU, tbo 
Court should r*ot levy tbc duty of one uana as 
well as the penally of one rupee Winn a 
receipt adiuiticd under the proviso* it should 
bo endorsed in tbc manner provided for in h. 42. 
REFHRKNCE under S. 57 OF ACT NO- II OF 
1899. 24 A. S74» A.W.N 1902,72. 

(11) —S. '66—Sec No. 9, supra. 

(12) —S. 40 —i'ce No. 9, supra, 

(13) --6’s iO and 70 — F*raud — Offence— 

Where the essential ingredient of 
tbo oQeuce is to defraud, it is not necessary not 
possible lor tbc Collector to collect any duty 
until it bas been decided in a proper enquiry 
wbat was ibe real value of the property. Heuce, 
if there is fraud, no action need b> takeu by tbo 
Collector under e. 40 before a prosecution is 
sanctioDed under s. 70 of tbe Act. QUEEN* 
EmpressV. NOA SetYo, U.B R. 1892—1896. 
Yol. I, 307. (7 13. 82, a C. 259, 12 M. 231, 

R) 

(14) —S. 42—See No. 10, supra. 

(15j—Ss. 43, 62— under s. 62, neces* 
stfj/ Jor intent to evade laxo—Crirtx, Pro- Code, 
s,bb6—IdagistraiedisquaUjUd under, is debarred 
from inter firing in revision to prejudice of uccw* 
sed.—A Collector sanctioned a prosccutioo 
under s. 62 of the Stamp Act, after the deficient 
duty and penalty bad b^en levied by a Civil 
Court. Tbe Magistrate, who tried tbo case, 
discharged tbe accused on tbe ground that tbe 
object of tbe accused was not evasion of dutv. 
But the District Magistrate, in revision convict¬ 
ed tbe accused and sentenced them to pay fine. 
Beld, in a summons case, the accused must be 
either convicted or acquitted, and tbe accused 
having pleaded guilty to tbe offence, in which 
intent is not an ingredient, tbe Magi^itrate was 
bound to convict. In consideration of tho 
absence of intent to evade the law, be might 
have inflicted a merely nominal penalty. Held, 
iorther, that the District Magistrate, having 
as Collector, directed tbe prosecution of the 
accused, was not competent to try them. If be 
was disqualified from trying the case, be was 
equally disqualified from interfering in revisioo 


I /, —Imperial 4cfs—continued. 

I Act 11 of 1699 {Stamp) — continued. 

I 

^ to tho prejudice of fhs accused. EMPEROR v. 

I Nataraj AVAR, U.B.R. 1905, Crim. Pro, Code 

I 37 = 2 Cr.L.J, 468. (23 0. 44, U.B.R. 1697— 

I 1901, 133, P) 

(16) —S. 62—Accepting'''—^'Presenting 
Meaning—'^ Accepting ' is a technical term 
and does not apply to tbc mere taking of a pro* 
mi?*«ory noie in one’s favour from tbc debtor, 
* PrcsotiDg* like ’accepting’ is a technical 
term and is 90 U'^ed in s 62 of tbe Act. It would 
bo straining tbe provisions of a. 61 of tbe Act to 
apply them to r.be demand for payment of a 
promissory r^ote madetbrougb tbe instromenta- 
litv of tbe Court in a suit. CRIMINAL REViS- 
SION C.*SK No. 6s7 OF 1892. U.B.R. 1892- 
1896. Yol I, 312. (32 B. 763, 7 M. 7l. F.) 

\ (17) —S. 62—“ Accepting '* meaning of — fields 

that, ' a'.*cepting ’ does not mean ‘ receiving ' 
but' cxecuuv.g as acceptor.’ Queen-EMP- 
HESS V. No A KwET GYI. U.B.R. 1892 — 1890, 
Vo). 1. 311. {7 M. 71, n ) 

(18)—S. 62— Offence under —Bond—Promis* 
soty note.—A document written on h paper, 
bearing a one aona stamp, whereby tbe maker 
promises to pay to the accu<^ed or to bis orders 
cert'tio hum of money, which bo (tbo maker)* 
bad borrowed from tbo aecu'^ed, cannot ba 
treated as a bond, merely because it was attested 

bv wiiDossos. Queen-Empress v. Nga Pbin, 

U. B.R, 1897—1901 Yol, I, 380, 

(19|—S. 62—Mere receipt of an unstamped 
instrument dots 7iot constiluU abetment of an 
offence —Tbo conviction of a person, wbo merely 
received a promissory note executed on plain 
paper, ill bis f ivcur, of abetment of tbe ofitiuoe 
under s. C2 of Ibe Act is b.ici in law, Tbe psr^ 
son, wbo makes an unstamped instrumcatt and 
not tbe person io whose favour it is made, 
commits tboofieuce and tbo receiving by the 
latter of tbe unstamped instrumeut made by 
ibe formerdoGs not constitute abetment of the 
execution of it. EmPEHOU v, RAJLINGAM, 
G*. 1 NX.R. 163. 

(20i—iS. 62~Mere receipt of unstamped in5<fU* 
ynent. —The mere receipt of uu unstampsd 
instrument does not coostitute the offence of 
abetment of tbo execution of the instrument, 
KING-EMPBROR v, NGASHWE BWIN, U.B.R* 
1804, 2nd Quarter. Stamp I, (7B. 82 . 20 A. 
440, U.B.R. 1892-1896, 313, R.) 

(21) —S. 62— Accepting instrument not duly 
stcinped—* Accepting ” ineaning of .—The term 
'‘accepting,’’ io s. 62 (1), Act II of 1899, does 
not mean receiving, but executing, as anaccap* 
tor ; and the mere faot that a person receives 
from another a promissory note without the 
same being duly stamped does not make him 
guilty under that section. QuEEN-EMPRBSS, 

V. JADU Mal, *0 C. 168. (20 A. 440, P ) 

(92)— S. 62 —Arbitration award — Purfiaa 
sipntng otherwise than as witnesses—Meaning af 
—Construction of Statute in favour of subject*^ 
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/«—Imperial Acts —ooDtioucd. 

lot 11 of 1899 tamp) —continued, 

A peoal Aot must be real as lavoucably as 
possible to the subject. A dispute was rolerred 
toarbiiraliou auu an award waspa^Si^a. The 
patties to the procjediugs signed the award and 
aoted upon it* Tne award not being stamped, 
the patties had to pty the duty aud penalty. 
They were then ctimiuaUy prosecuted. U<id 
that the only petsou liable to sign Ibo award 
was the arbitrator, and the other parties who 
aigoei It could not be said to have signed it 
otherwise than as witnesses withiu the metuicg 
o{ 8- 6J of Act 11 ol 18J9. BirJI PaL bAUAN 
y. KinQ'EMPBROR, 7 A.L J. 180-3i A. 198 — 
11 Cr. L J. 82^5 lad. Cas 180. 

{23)—S. 62 [b)—Unstamped receipt issued by 
an unauthorisedgomaitna —Where au uusiamp* 
ed teoeipt was issued oy a gomasiha of a tirm 
evidenoiDg payment ol money to the firm, and 
the accused, the sole surviving member of toe 
firm, admitted the receipt cl the money paid, 
but there was no proof taat the receipt was 
written or granted by the gomasiha lu the 
preaeocd or uudet toe authority of the accus'ed, 
htld, that be could not be convicioi of an 
offsQce under cl. (bi of 8. 62 GOL.\iI HOSSAIN 
ABIFFS V. EmfeuOR* 8 C.W.N. 378. la C. 
W.N. lb8,J 

(24)—5. 62 (1) (a)—Ertfry tn creditor’s book 
—Prommory note, — An entry of receipt ol 
money made by a debtor in his creditor’s nook, 
with the addioD that the amount borrowed 
would be paid on a certain date, but to whom 
it did Dot appear, is not exaoutiDg a promissory 
note without the oeoeasary stamp, for, the 
entry does not amount to a promiesory note. 
BMPBBOB y, QULZAHI MAliJ EMPEROR V. 
Kallu Mad. A.W.N. i90i, 174. 

<26) -8. 62—See Nos. I, 2 and 15, supra. 


(26)-S3. 62 (1) (6)i 64 ic)—Entry in account 
book made by debtor, — A money lender and 
oloth*eeUer, oeing illiterate, kept a register 
divided into columns, in whioh his oustomera 
used to make or caused to be made entries of 
the loan taken or pucobases made by them. 
They also noted or caused to be noted in the 
book the payments made by them. A pleader, 
who owed him a sum of R 3 . 90 -2 0, paid this 
8DiD| and caused his clerk to outer id the 
column of remarks in the account book with 
relereooe to this payment a note to the effect 
that the InU amount bad been repaid. No 
receipt lor money paid was a&ked for. 
that the money-lender could not be oonvioted 
either under e, 62 (l) (6), Aot It of 1899, as 
the entry was not made by the accused, or 
onder e. 64 ic), of tbs oommissioQ of *‘aoy 
other aot calculated to deprive the Goveroment 
«*ay duty ” under tbe Aot. EMPBBOR ▼. 

Mal. a w N. 1803, 173. 

63—flee No. 3, aupra. 

(M)—fl. 64 (a)—Won-diJcio«ttre of certain 
facte, liability /or,—a purohaaed oertaiu pto- 
Porty foK Aa. 30.000 payiug Bs. 1,000 in oaab 
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—Imperial Acts —continued. 

Act 11 of 1899 iStamp) - concluded. 

and leaving Rs. 19,000 with the vendors to be 
drawn upon wboncvvr necos'-ary, but which was 
never paid. Suo>cqueiitly li re trausferrtd the 
Drooerty to tbe venaurs by a deed tor Rd. 1,000, 
making no mention of the R^ 19,000 
Bub-Registrar impounded ibo document. Hela 
that tbe real cousidorauon was Rs. 1.000 plus 
an oral agreement cauc«-li'iig the liability ol the 
vendors fur payment ol Us. 19.000- and that 
the omission in the saU-deea lo innko any 
rsieronce whatever to ihe unpaid cousideraiion 
could only havo beou inteuded to avoid tbo 
quesviou of stamp duty being raised. 1 ho 
vendor therolora committed an ofl nco 
s. G4 (aj ol ihoSumpAui. 

V. KING KMl’BIlOtt. 1 A L J. 110 = 32 A. 1/1 
= 11 cr. LJ. 201 = 5 Ind. CaB. 697. 

(29)_S. 64—See Nob. 1 and 26, supra. 

(30i—S Qa—Refusal to d<liv>r a receipt^ 

Money srnt by r^wn,y ''r 
stoned— S^o-id rrceipi re|uud-^'>helhe> 
retusing guUly.— Ooo G sent more iban Ks- iU 
by money order to B. B siRced tbe money order 
ackoowledgmcnt and handed it over to tbe 
Post Office officiaf. G demanded a stamped 
receipt wnich B tefasod to give. 

No- 765. S.R . dated 17th February, 1899 . had 
exempted postal acknowledKment Irom being 
stamped. Held, that the conv.ction of B was 
illegal inasmuch as B, having signed a rece P6 
which was exempt from stamp duty and band¬ 
ed It over to the PostOifico which was 
of G for the purpose. B was not bound 
a second receipt, and bis refusal to give a fr^sh 
L^eipTwla no^a refusal wubin the meaning 
of 8 . 05. sump Act. Balmakund V KINO- 
EMPBllOB, 9 A.IiJ. 97 = 13 Cr L J. 122-13 
iDd. Cae, 778=3* A. 192. 

( 3 ,)_ 3 . 65—See ACT I OF 1879, a. 64. 1 
Weir 906 = 2 Weir 326. 


(32) —S. 65—Sec Ho. 6, supra. 

(33) -a. 68-Sec ACT I OF 1879, s- 67. 1 
Weir 907. 

(31)-S. 69-Scc ACT VII OF 1870. s. 34. 24 
M. 319=1 Weir 725. 

(35) —S. 70—See No. 13. supra. 

( 36 ) —Sob. I. art. 33—See No. 1. supra. 

(37) —ScA. I. art. 53 {ci—Stamp—Receipt for 
rent—Receipt for money paid out of, 
satisfaction of a decree /or rent.—Although a 
receipt lor the rent ol an agricultural holding i| 
aTemot from a payment of stamp under art. 63 
?c, of the Act. a receipt lor payment out of 
Onurt of money due under a deor<»e for sacb 
rZ ie not “ exempt. EUPR«oa v. DUnOHAB. 
A w!n 1908. 272-8 A.L J 747 = 9 Cr.L.J. 87 
«81 A. 86 = 1 Ind, Cat. 668. 

( 38 ) —Boh. I, art. 68—5*« No. 1, aupra. 
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/, —I mperlal Acts —continued. | 

Act YIIl of 1899 (Petroleum), 

fS. 5 (ll ftf'U’ IM P\BT, ACT Xt OP 1901, i 
KCH. in. SO MUCH AS nEL'TBS TO DXNOBR- 
OUS rETROBKUM AND THE IMPORTATION 
OP I’ETROMCUM DKCC/->KEO IN FORCE IN 
THE SxNTHMi t'ABOANAS. KEQ III OF '872. 

S. 3. AS AMENDED BV ReQ. lU OP 1899, S. 3 ] 

See act XII OF 1886. 

(1)—Ss. 1 (3), 11 and 15— RerenUd Act XII 
of 55. 2 rii, 10 'tni lb jtijicaiion i»i 

0^z U6 reofiyil>*d Act to Cttl'^ck^ 

N>ii} Act i\ot rX f eS'lu lh». sime — 

04*»cral Ct(i%s^s A t ss- 24.—a notifiCAtioc 
in ti)o Cilcu'ti GiZvtCid exfonding the opera¬ 
tion of the Act Xll of to CutCA^k was 

held to hAvo been preserved nndet Act VIIl of 
lf^99 by tbc operation of rs. 8 and 21 of the 
G-n*»ral CUu*«es Act. although ibo Act of 1886 
itself was rr^pealed aod there was do provision 
io the present Act expf-*^->ly pre^^erving the 
noti6o«tion4 i>saed under the provision*^ of the 

Act, Padan Saha v, Eupeuor, 7 
C.WN 658. 

(l-n)—S. 11 —See No, I, 5UDra. 

(21 S5 II. 15 {a^~Tran*pyrting at a time 
more fh^n the mixirnit^n quont^t^ of petroleum 
allowed bu l^to LiabiUty of princiool tor nets 
done by og nf or s^rvant^Exase Act iV,B C. 
or 1909) — .1/ Cars A t {III, B C. of 1901) — 
Thera is no'hi igin the ludun Pe'^roleum Act, 
as thero is io the Eici'^e Act aod in the Motor 
Cars Act, which makes the principal responsi¬ 
ble for the acts of his agents or eervants. and 
nothing can be roed into the law which is not 
to bs found in tbe law. Wocre one S.B < wbo 
was an agent of the petitioner and also of seve¬ 
ral other persons fir the sale of petrdeom. 
transported more than ISO tine, i,e., more than 
500 gallons of pHriUum at a timo. and ibe 
petitioner took cotnnoi«sinn or proQt of one p»ce 
per tin on evsry tin sold, bat there was no 
finding that the petitioner knew that more tbtn 
150 tins were being ttinsporte.l at one time on 
his license and that he allowed this to take 
place with such koowelge: Held that the 
pstitioner w^s no^ in any way resoonsible foe 
bis illegal proceeding Q\NPVT RAl v. Kl*^0- 
EMPBU08. 17 C W N. 207* 17 C L J, 390*13 
Cr. L J. 792*17 lod Gas. 53S*40G 356. 

(3> —S, 15—S e Nos. 1 and 2, suprci 

Act III of 1930 (Prisenera). 

[3 49(2) i3) (A8 TO Lower Burma'REP , 
ACT VI OF 190'), S. 4S; s 29 AMEMDBD, 

8 31 REPEALED ACT f OF I90d ; 3, 11 
AMBNOBD. ACT IV OP 1908, 3. 13.] 

See ACT V OP 1971, 

See Act XV op 1869. 

(1) —8s. 2, 11—See AOT IV OP 1971, 310. 

1 = 7 O.W.N, 889. 

(2) —83. 7. 8, 9 —See GRIM. pRO. CODB 
(1898), 0. 307, 29 0. 286»6 C. W.N. 254. 


/. —Imperial 4cfs—coDtinued* 

Act 111 of 1900 (Prisoners)— concluded, 

(3) “S. 8 —See No. 2, supra. 

(4) —S.9—See No. 2, supra, 

(5) —S. ll—See No. 1, supra, 

(6) —S. 40—Scope—-deewsed in terri* 

tory being prisoner in Nvive State.—The High 
Court of B jmbay refused to address a letter to 
the G ivernmont of Bimbay, under s. 40 of Act 
III oi 1900, requesting them to ask the Kolha¬ 
pur Djrbic to permit a prisoner, wbo wis io 
prison in that S^aro, Io come out of jail to 
answer charges in a criminal proceeding rend¬ 
ing against bim in British rerritorv. EMPE¬ 
ROR v. Rx.t \S VHEB IMIMS^HEB, TBcm.L. 
R. 566*2 Gr. L.J. 501. 

Act V of 1900 (Whipping), 

[REP., ACT IV OP 1909.] 

See ACT VI OP 1861, 

See WHIPPING. 

(1> —S. 3—Ac':used not bfiing juvenile offender 
— Whippiug - It legal. —U id^t 8 3 of the 
Whipping Act. juveiule ofl-nd ts are liable to 
whipping (nr attempts to cninmit ngences not 
punishable with death under the Penal Cod^ or 
any other law. Therefore, a seQtono« of whip¬ 
ping for an attempt to commit an nffenoe when 
the aocu«ed is nnt a juv^ni^o off ind»r is ill*>geli 
KINQ.EMPEROR V. NOA PO, 2 L.B.R. 123. 

Act XV of 1903 lExtraditloo). 

(1) — S. 3 —Bail, High Court if may order,^ 
As regards allowing bail to a prisoner, agaiast 
whom proceedings arc pending uuder tbe 
EnraditioQ Act of 1903, ibe High Court hea 
the fullest discretion, having regard to the 
provisions relating to bsil in the Grim. Pro. 
Cole, hv which the matter must be regu'e^ed. 
Rudolf stallm\n V. Emperor, 13c W N. 
736»l2Cr. L.J. 3S8« ]0 Ind. Gas 958. 

(2) —Ss 3 and 4— Proeefding under, if may 
be gnash'd by the Bigh Courl —BigA C’0'<rf5 Act 
f24 au-i 25 Vtct., e. I04j, s . 16 -A/a;is^rnla'l 
juris liclion, if may be q^ust^oned.—The Magia- 
traiQ. who is authorized to hold an enquiry 
under the Ecteadition Act of 1903, is oofc 
subject to tfap appellate jurisdiotion of tbe 

Nigh Court. When, therefore, a person, agaiost 

whom proooedings under 3 3 of tbe Act were 
pending in the Court of the Distriot Miaiatraie 
of Alipur, moved the High Court for quasbiog 
tbe prooeedings, on the ground that tbe Magis¬ 
trate hal no jurisdiction in the matter, and 
that there was no legal evidence before bim to 
justify tbe detention of the prisoner : — 
tbnt tbe High Court would not int rfere under 
8. 15 of tbe Charter A^t. RUD'^LP STALh- 

MAN V, Kino-Emperor, 18 C W N 7S7«38 
C. 547^10 Ind Cat 618^12 Cr L J. S28, [Rm 
27 M L J 227 « 16 M L T 128 ; D.. 39 0, 164 
= UC.L J. 375* 15 0.W.N. 1053-12 Or L.J. 
505«‘12 Ind. Gas. 273.] 
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ij.^lmperlal /4c/s—oontinued. 

Act XY of 1903 lExtPaditlon)—cimfiuHcd. 

(3i—S3. 3 4 II). U. 14. 15-Ifoxolude9 juris, 
diction of Hich Court in hab-aj corpus , 
HaBB\S Couros. 150. W.N. 1053—14 O.L.J . 
375= IJ Cc L. J. 505. , 

(4) — S. 4 — See Nos. 3 ned 3, SH.Dru, ' 

(5) _s 7—PoiO r ol Politicd Aijen( — ln'-o>n- 

petenev of Chiei Court to inUrtetc - R- v si m - 
Crim.'Pro. Code. Act V of l8'J4. s AdJ.-i/rH. 

thit the Coiei Court h^s no power to mt.».;rl. ro 
in respect Ola warrAnl issued by 
ARint of a Native Stale under s. i of Act XV ol 
iy03 on the Rrounds either (1) that there is no 
pfimu/acie ca^e against the petitioner or U) 
that the circumsfances. under whioh that oftice 
wa 9 originally moved, do ojt justify him to 
exercise his power under 
GiVAN Chand V. Crown. 36 P.W.R- 1908, 

Cr *9Cr L J. 3 = 3 P.R. 1909, Cr. 

(01_g. 7 — Political Aqant — SVirrant — 

Accused sutreodering-Cirufijate by Pilitical 
Agent (or trial of accused m British India 
B-calliog the certifi Jaie and -illowing the Native 
State to trv the ac'-u^ed —Practice and proce- 
duce-S^eCRIM PRO CODB. 1893. s 188. 14 

Bom- L R. 377 = 15 Ind. Cas. 609 = 13 Cr. L.J. 
637 = 1 Bom. Cr. C. 140. 

{^)—S$ 7 and 8^Mngiilyate's jurisdirtion 
to h id to bad the person arrfs'ed to oppeor 
before a tr\bu-ial in a Foreign Slnte Neiiber 
Code ol Criminal Procedure nor any provision 
in the Btiradiiioo Aot authorizes a Magistrate 
to bold a person to bail to appear before a tri¬ 
bunal in a Slate to which the Act applies, ine 
M.yistrate could bind over the prisoner to 
appear before himself, and then, when the 
prisoner 3 urteQdef»?d to his bjvil, after receiv- 
iog tbe warrant from the Political Ageot or 
the State, cjaid proceed to execute it 
8. 7, ol. (i), or, if the warrant had been duly 
eodoe^ed by the Politicil Agent uodec s. ot i 
oould bind the prisoner over to ® 

time and place indicated in the warrant. In 
this case, 'the warrant had not be<*n so endor- 
Bed bv tbe Politio^il Agent. BALTRXSMt V. 

Emperor, as C. 1032-4 Cr. L.J. 346. 

(8)—Ss. 7. 10 15 —aigA Court— Jurisdic 
tion — Prof.Ti-ly of w^rrnnt — Wirrant xss ted 
wUh'^ui rvd'Mce— r^po^t to podticat Ag^nt 
— Inquiry to thout w'l^tant issued by Pol tcil 
Agini—Procedure unkMW^ to Extra lition Act. 
^Nniwuh^t-ifidiog that s. 15 of the biXtradi- 
tion Act, 1903, nuate the juriadiotioo of the 
High Oourc to inquire into the propriety of a 
warrant iaeued under Ohap. lit of the Act, yet* 
where it is fl*>ught to juatify the ord^r of a 
Magistrate under an authority supposed to be 
derived from the l^w but wh oh order was, lo 
fact, made without jarisdictioo, it must be 
aBBumed that tbe Magistrate has acted in bis 
general juri^diotion and as such bis order is 
open to revUioo by the High Court at the 
iDStanoe of tbe party whos^ liberty is aSeeled 
byit. f7 Bora. LR 468.20c L,J.439, 21 P.R. 
1666, Or,p Bel) The Sub-IuBpeotor of a Pouoe 


I. —Imperial continued. 

Act XY of 1903 'Extradition)—con^ini^ed. 

stition in British liifliii sent an inquiry-slip 
through tho Sub niv.Silvia! OITicor of Madhu- 
baoi t.i tbo Sab l>ivisio»jal OlV] ^er of Htnu- 
mannagar in Nep«l territory, inquiring if a 
coitain per^^on (Oulh Sahu) Wis winiod by tbe 
Hepil auiboriiie*5 in eonnfcti'^n with a murder 
case. The Sub-Pivi-^ionat otVicor of II ropHod 
that bo was and a-ked for his arrest, promising 
to send proof o{ criminality aod nationality. 
Tbe Sub Divisional Miigl-trato of M ulhubani 
C 4 U:*edtho person to ho arrc>fed and rfl^'isod 
b;m on bail. With ihe ovidonco of cnnmiality 
I and nationality was received a nquest for the 
arrest of another pt'rson, who also was trresiod 
and released on bail. After ex-miining witnesses 
for tbe prosecuiion and tbe delence, the Sub* 
DivisiooHl M^gislrale directed tbe surrender of 
borh tbe accused to ibe Nepil auibonties. 
Held, on a reference hy the S-ssions Judge, 
tbU tbe order of the Magiatrale was bad, 
fintli/. because be i«sued tbo warrant at loast 
in the case of GuUi S.bu on mere informatiou 
without any evidence, contrary to t he provisi- 
sinnofcl. (1). s. lOcf tbe KxirAdiiion Act. 
1903: sf CO'idfI/, bac.ause be did not rrpnrt tbfi’suo 
oftbewirraotstotho Political Agent in Nopal, 
as be ought to have done under cl. (-2) of the 
same section ; ihudlu, beoau-e be made an lo- 
nuiry into tbe case without a warrant nr wi«- 
ranie issued by tbe Politioal Ageot in or or the 
Nepal State as required by s. 7 of the Act. and 
fourthly, because ho ordered the surrender of 
the accused on a procedure 'f,j!*,® 

Extradition Act. EMt>RROR v. GULLI BAUU, 
14 Cr. L J. 673*21 Ind. Cas. 993. 


(9)_Ss 7 15— Preli'nin'iry e»qtiirv by 

Magistrate—Warrant by Pol'Kc-l Agent-High 
Court JuHsdic ion of. — PerRu^sd J. In all 
cases whore enquiries are held by Magistrates 
with a view of cxtradiiioR accused Persons, it 
wonM be desirable that the accused *-hoo d 
poAsibl-. be present thereat. S- 15 of Ant XV 
of 1903 ousts the jurisdiction of tbe High Court 
to enquire into the propriety of a warrant but 
leaves open the question of the Hiqh Co^r^ ® 
Dower to iotefere with a Magistrate a act.on, if 
it was proved that such action 
upoo a warrant issued by * 
which was plainly illegal. Per A^^n, J. 
There is no provision in Act XV of 1903. or m 
the Coio of Criminal Procedure or in any other 
law making an enquiry by a competent 
British Court in British India into tbe truth 
of the accusation, whether, m the presence of 
tbe accused or otherwise a condition precedent 
to the issue and execution o* 

Political Agent under ft. 7 of Act XV of 1903. 
EMPEROR V. HUSEIN ALr.Y f,o 

Bom.L.R. «3 = 2 Cr L J. 439. 

= |8 0.W.N. 869 = 14 Ct. L.J. 673 = 21 ina. 

Cas. 993.] 

(9-at-Ss. 7. ^ 5 -SurrenderotfugUive^rnt- 

nal to State othrr than Foreign 

tion by District Magistrate of warrant issued by 
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/. —Imperial continued. 

Act XV of 1903 {£xtradUioD)--conc^ud£d. 

Political Agent if a judicial act —Juri^ iic^ion of 
High Cf’Un — Cnnu Pro. Cods, 491.—Where 
a warrant isfut^d by a Political Agent under 
9 7. Act XV of 1903, its execution by the 
District M<<g]Strato in accordance with the Act 
IS ao executive act, and tbo High Court caonot 
icterfere m revision with euch executioo, The 
power ol the Court to interfere otherwise thin 
by way ol revision, e g , under s. 491, Grim. 
Pro. Code, is untouched by this decision, 
GULLl SAHU V. EWI'BUOK* 19 C.W.N. 221. 

(10) —S. 8«- Warrant is^ved by Foliticai Agent, 
endotstmenl »n—Junsdicrion of Magistrate to 
release arrested per:>on on bail, uheic no such 
endorsement —VVnero a person was arrested 
upon a warrant i^^ued by a Political Agoot, 
under the Indian Extradition Act. and was 
placed before a Magiitrato. and such Magistrate 
pas^^ed an order releasing him on bail and direct¬ 
ing him to appear before the Political Agent on 
a certain date, nltbough there was no endorse¬ 
ment on the warrant, giving (be Magistrate 
power to pass such an order, Deld, that in 
the absence ol such ao endorsement under s. 8 
o( tbo Act, the Magistrate h>id no authority to 
pass such an order. Raj Kumar Dutt v. 
Tothal 81JO, 7 C L-J. 171»12 C.W N. 602 = 
7 Cr. L.J. 198. 

(11) —S 8— Sec No. 7, .^upra. 

(12) —S 10—5copeo/sec<io».—Under s. lOol 
the Act, jurisdiction is distinctly conferred on 
tbe Magistrates in British India to make pre¬ 
liminary enquiries and to take evideoce cn tbe 
information given or complaint laid in regard 
to offences alleged to have been committed by 
Native Indian or British Subjects ol His Majesty, 
within and beyond tbe limits of Britis^h India, 
not being in a Foreign State, as deBoed in that 
Act and to order warrant to issue for tbe arrest 
of such accused persons, EmpEror v. 
Mahamao Buksh Karim Buksh.s Bom. L, 
R. 507 = 4 Cr. L. J. 49. 

(13) —9. 10—Sec No. 8. supra, 

(14) —S. 11— See No. 3, s»pru. 

(15) —8. 14— See No. 3, supra, 

(16) —8. 15—See Nos. 3. 8, 9 and 9-n. supra, 

(17) —S, 19 fc)—Sec ST. 44 AND 45 ViCT 
0. 49, fl. 13 8 M L T. 352 = 8 lod. Cas. 301=11 
Cr. L.J. 622=1910 M.W.N. 663. 

Act HI of 1907 (Provincial loBolvcDoy). 

(D—S, 43—Bad faith of a debtor, Judge*s 
power to take cognizance of—Act of bad faith 
effect 0 /.—Under s. 43 of the Proviocial loeol- 
veooy Act, a Judge can take cognizance of the 
bad faith of a debtor at any time, whether before 
or after the making of tbe order of adjudication 
although It may be that tbe Court has no power 
to refuse to make an order of adjudication 
merely because an act of bad faith is proved. 

Nanhb Mal V, Kinq-Empbror, through 

BAGHOBIR PRASAD. 17 O.C. 188. (18 O O 
9i, 16 O.W.N. 213, D.) 


/. —Imperial Acts —cootioued. 

&ct III of 1907 (Provincial loBoIvency)—cid. 

(2)— S. 46 (1;— Addilifjnal Judge —Wkfther' 
subordinate to District Court — Apteal—Order 
convicting the insolvent —Civil appeal — Practice 
— I’-lerhrtnce with order i« appeal—Held (6j 
Ri haids, C.J., and Banerji.J., Fnox, J., 
dxs cnting) that a Court of an Additiooal Die* 
trici Judge is not a Court subordinate to tbe 
District Court within tbe meaning of s. 46 (1) 
of tbe Provincial Insolvency Act and an appeal 
from tbo order of the Additional Judge lies to 
tbe High Ciurt and not to the District Court. 
CH A. 382, P.) Held by the Full B'-oeb ibat 
an appeal from an order of an Additiooal Judge 
convicting the insolveot of concealing hie 
account bonks ia a Civil appeal. Where an 
insolvent knew that an euquiry was being made 
as to whether he had concealed his account 
books and be did not show to tbe Court that 
be bad not dona so and tbe Court convicted 
bim, held that tbo High Court will not inter¬ 
fere in appeal, even though no proper charge 
bad boon made against him ChIRANJI LaB 
V. KING.KMPRROU, 12 A.LJ. 1109 = 36 1. 
576=15 Cr. L.J. 658 = 25 lod. Cas. 966 F.B. 
(19 C.L.J. 430. 7 A.LJ. 602, i?.J 

Act y of 1908 (Code of Civil Procedure). 

[S. 120 (2) REP.. Act hi of 1909, FROM IfiT 
JANY., 1910. SOME LOCAL MODIFICATIONS 

IN FORMER Codes, which are to be read 
INTO THE Present Code by virtue of 
S. 158 OF THE LATTER : — A.IMERE, REG. I 
OF 1877, 8. 28 : BOMBAY PRESIDENCY, BoM. 
ACT IV OP 1903, S. 10 (2); CENTRAL PRO- 
VINCES, Act XX of 1875. SS 11, 12 (ADDED 
BY act II OF 1879. S 2); OOORG. RRO I OF 
1901, SS. 11. 12; LOWER BURMA. ACT VI OP 
1900, s I6f3» ; N.-w.F rontier Province, 
BEG VII OF 1901, SS. 46, 78. 84 I3): OUDH, 
ACT XVIII op 1876. SS 19, 20.22; PUNJAB, 
ACT XVIII OP 1884. SS. 68. 70 (3|, (INS., ACT 
XXV OP IS99. SS. 5, 6): SaNTHAL PaRGANaB, 
Reg. V OF 1893. s. lO.] 

See ACT XIV OF 1882, 

(1) —S. 11—Sfc Maintenance, 32 C. 479= 
13 C.W.N. 150. 

(2) -8. 114, O. XLVn. r. 1—High CoutPg 
power to grant leave to appeal to Privy Council 
against order under cl. JO of Letters Patent 
—Order granting leave whether may be reviewed 
at instance of Pubiio Prosecutor— See LETTERS 

Patent—Letters Patent. i865—Cal¬ 
cutta, els. 10. 39. 15 Or, L.J. 52 = 22 Ind. 
Caa. 324=41 C. 734. 

(3) —S. 115—Interference in revision when its 
e&eot will be to perpetuate wrong order—Dis¬ 
missal for default —Rpsioration—Revision 
Sf. CRIM. Pro. Code, 1898, s, 195, 16 Cr. L. 
J. 71 = 22 Ind, Cas. 423. 

(4) —S. 115—S« Grim. Pro. Code, 1898, 
a. 476. 7 S.L.R, 187 = 16 Or. L.J. 641 = 24 Iod« 
Cas. 949, 
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1.—’Imperial /4crs—conticued. 

Act Y of 1908 (Code of Civil Procedure)—cW. 

(5) -S. 115 —Sm%U Cnuse Court direotiop 
BtodeouHon of a person under s. 476, Grim. Pro. 
Code— Revision —Powers of Uiph Court See 

Grim. Pro. code, 1898. ss 476. 4:^5. ii o.c. 

25 = 15 Cr. L.J. lod. Caa. 1001. 

(6) _S. 115 —Order passed by Civil or Revenue 
Court under s. 476. Grim- I*'®- 
—Jurisdiotion of Higb Court-See CRIM. IRO. 
CODE. 1899. 8S. 476. 439. 17 C.L J. 245-liC- 
W.N. 647 = l9Iud. Cas. 197 = 14Ct. L.J. 1J< 

40 0. 477. P B. 

(7) —S. 115—See PROSECUTION. 8 A.L.J. 
537 = 12 Cc. L.J. 432. 

(8) —S. 115—See SANCTION TO PROSECUTE 
— AUTHORITIES COMPETENT TO GRANT 
flANCTlON. ETC.. 13 C.W N. 1038 - 37 C. 13. 

(9) -8s. 122, 151,0. XVITI. r. 5 -\Vitnoss 

lefueinR to thumb-mark his deposition—Powers 
of Court-See PENaI. Code, a. IbO ® „ 

1912 Or..-37 P.W.R 1912. Cr.. = 245 P.L.R- 
1912-«16Ind. Caa 521 — 13 Cr. L.J. 713. 

(10) —8. 148—See CRIM. PRO CODE, 1898, 
B. 195, ol. (6). 1914 M.W.N. 347 = 15 Lr.L.J. 
359*23 lod. Caa. 727. 

(11) —S. 151—See No. 9. supra. 

(12) —0. XVIII, E. 5—See No. 9, supra. 

(13) _0. XXI. t. 24 —See PENAL CODE, 8. 
186. 14 C.W.N, 282-37 C. 122. 

(14) —O. XXI. r. 25—Warrant issued by Civil 
Court to bailifl-liiaeotof endorsement by Wazir 
—Execution by peon beyond time nxea by 
Nazir but within dale when warrant returnable 
—Peon’scuetody if lawful—Rescuing from such 
custody if oQeoce—Ses PENAL CODE, s. , 
17 C.W.N. 941=14 Cr. L.J. 274 = 19 lad. Cas. 
706. 

(16)—0. XXI. E. 52—Issue of altacbment 
under— PtopeEiy seized by Police— EBeot of 
attacbment — See CRIU. PRO. CODE. 1898, 
SB. 87,88, 435,439. 5l2, 6 L.B.R. 57*13 Cr. 
L.J. 668 = 15 lod. Caa. 984 = 5 Bur.L T. 113. 


t.—Imperial ,4ff55—continued. 

Act VI of 1908 (ExploslvoB)—conefuded. 

(4) —S. 5—See No. 1. supra. 

(5) —S. 7—See No. 2. supra. 

Act Yll of 1903 (NewapaperB. Incitements to 
Offences). 

(I,—* ;,icWc»Knf.' )u(anv}ii of. »ecd uot be 
dirtcl—Lia‘3tlil!i of nuV'pan'r, how It) cox sit ue 
— Prinling i’-e.'.s, coHfts..niioti i;/.—Under Act 
VII oi 19U8, no question as to ibo crimmalily 
of any ‘ person ’ arises and tbere need not 
necessarily bo any * direct ‘ iiicucincut to 
murder or any other aot of violence Nor neoa 
the incitement bo addressed to any panicular 
person or pttsous. I'be only question is, whe¬ 
ther the uewspipcc contains any luoiU'meut to 
muider or to any offence under tbo Explosive 
Substances Aot, 1903. or to any act of violence, 
t.e.. whether ihe article in question is caculatea 
directly or indirectly to m.jvo to action, to stir 
up. to sumulale. to instigate or to encourage 
to murder or acts of violence. The word m 
ciumeut " bears the plain dictionary meauing. 
Per lihves. J.—There can be no bard and fast 
canon to decide whal words or whether a given 
eet of words constitute an “ incitement. me 
article must be read as a whole and 
far as possible, in the sense m which it was 
read by that section of ibo public to whom it 
was addressed, beating m mind the occasion 
and place of ilB publication and the class oe 
status of persons who are likely to be 
by It. GlKIJA SUNDAR CHUCKBRBUTTY V. 
JfMREROK.38C 405=13 C.W.N 6f2 = 9 C.L. 
J. 143 = 9 Cr. L.J. 545 = 2 lod. Cas. 285. 

(21-S. 3 —Order—Forfeiture of ? 

of the Newspaper ilncitemenl to Offences) Aot 
1908. pcovines for the making of a conditional 

order, declaring the 

purpose of printing or publishing the effeodmg 
Newspaper lobe forfeited. The section refers 
to the whole of the press, and no order could ba 
made under it limited only to such « 

the press as were cm 

offending newspaper, in J® ^ ^ 

Nath BBAdkb. 12 Bom.L.R. 120. 


(16)—0. XLVII, t. 1—See No. 2, supra. 

Aot Y1 of 1908 (Explosives). 

(1) —Ss. 3. 5--See PENAL CODE. s. 302, 7 
M.L.T 814 = 6 lad. Oas. 61 = 11 Ur. L.J. 322- 
20 M.L.J. 667. 

(2) —Ss. 4 (6), 7—3. 399, I-P.0.—Magistrate 
—Oogoizanoe of offence under s. 399, l.P.O. 
VaoiB diBoiosiog also an offence under a. 4 (oj. 
Explosives Act (VI of 19031 — Jurisdiotion— 
Boopeof B. 399, l.P.O., and s. 4(6). Act VI 
of lOOS-Diatinction — Sec JURISDICTION — 
Obn&RAL, 89 0. 119= 16 lod. Cas. 66 = l3 Or. 
L.J • 4tt8. 

(8)—3. 6—Bomb found in joint family house 
— Presumption—Liability of members— See 
OBIM. pro. OODB, 1696. ss. 164. 167. 172. 18 
Of. L.J. 65 = 16 C.W.N. 146=18 lod. Oas. 721. 


Act IX of 1908 (Limitation). 

[AMENDED IK BRITISH ’ 

REG. IX OP 1896. 8- 95, AND SEE ACT X OP 

1397, S. 8.] 

See AOT XV OP 1877. 

(D—Not applicable to applicaUons under 
s 195 (6), Ocim. Pro. Code—CRIM. PRO. 
CODE. 1898. 8 195 (6), 8 8.L.R. 49-16 Ct. L. 
J. 654 = 25 Ind. Cas. 932. 

(2)-S. 5 -Applioability-Se« ^CT I OF 19U> 
e. 17. 126 P.L.R. 1914 = 15 Oc. |- 

W.R. 1914. Ot.=22 Ind. Cas. 1006-16 P.B* 

1914, Or., 8.B. 

(31—8. 12— See APPEAL—GENERAL, U.B. 
R. 1892—1896, Vol. I. 129, 180. 
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/• —Imperial /4c/s—contioued. 

Act IX of 1908 (Liraitation)--coRc{uded. 

(4) —S. 28. art. 47—Sec DISPUTE AS TO 
POSSt;S.SION or IMilOVEAHLE PROPERTY, 9 

M.L. r. 91. 

(5) —Art. 47— See No. 4, 

Act XIY of 1908 (Criminal Law Amcadraent). 

(1) "/J-ifrisIers— lUghl of txiluiive audience 
~~Special Triounal. —B^irnstcrB havo the debt 
of exclusive audience before ibe Special Tri¬ 
bunal formed to try cases i»eut up lor trial to 
the High Court under tbo provisious of tho 
Criminal Procedure Amendm-nt Act, 1908. In 
re Barristers and Vakils, i3 C W N. 605. 


/. —Imperial /Ic/s—continued. 

ActXlV of 1908 (Criminal Law Araendmeot) 

— concluned. 

apply to for bail in such a case is the High 
Court, whose power to admit to b»il is not 
aOectcdbythe Act. The District Magistrate 
acted improperly in not sending the records to 
the Se-sious Judge, when he called lor them. 
Emperor v. Lalit Kum.^^r Chattebjee, 
14C.W.N 916 = 37 C. 439 = 11 Or. L J. 2l9. 
(14 C.W.N. 516, R.) 

(6)—S. 11 (1 )—See No. 4, supra. 

Act lit of 1909 (Presidency Towns Insolvency 
Act). 


(2) --Tri»l under, subject to cl. 2C, Letters 
Patent—i’fc EVIDENCE ACT. 1877. Ss. ‘25 2G 
114. »n. (6), 133. 157. 1912 M.W-N. 549 = 12 
M L.T. 1=1.3 Cr.L.J. 352=14 Ind. Cas. 896 = 
35 M. 397. 

(3) -Procedure under—Its object and appli¬ 
cability—See Penal code. s. 121-a, 15 C.W. 

N. 693 = 10 Itid Cae, 582=12 Cr. L.J. 28G. 

l'^» 14 (U —/Jtfflt Ccurl's power (0 
gra'tl bail (0 nce«s*rf tried under the Act — 
Cnn. Pro. Code {4ct V of 1898,. ss. 498, 497 — 

Hiscretwn.extrctsv ol-Cogniz ince. tak.iig, what 
amounts to.~'£h<j power ol tho High Court to 
grant bail to an accused pirsm under s. 493, 
Crim. Pro, Code, is untouebed by tho provisions 

of the Crimiual Law Amendmsu'l Aut (XIV of 

1903), But, 111 exercising its dl^cretlonHry powor 
under that seciion, the High Court will take into 
Oonsideralion the terms of s. 12 of the Act, 
whereby tbo powers of Courts : other than the 
High Court and the Sessiou.s Court, of releasing 
the accused on bail, given by s. 497, Crim. Pro. 
Code, have been made subject to tho proviso that 
no person remanded to custody in the course of 
proceedings under the Act shall be released on 
bail, if there appear to bo sufficient grounds for 
enquiry into bis guilt. Taking crgnisinco of 
an offence does not involve any formal action 
or indeed any action of any kind, but occurs 
as soon as a Magistrate, as such, applies bis 
mind to the suspected commisMon ol tbo rfleace. 
80 URINDRA Mohan Chuckerbutty v 
Emperor, new.N 5l2 = 61n(I. Cas. 8*37 
C. 412=11 Cp, l.J.217. (Z?.. .37 C. 439=14 

O. W.N. 616=11 Cr. L J. 2l9 = 6 Ind. Cas^ 10 
£.13Cr.L,J. 433 = 39 C. 119 = 15 Ind. Cas. 


(61—S. 14 (D—Sessions Judge's power to grant 
bail — Crzm. Pro. Code (Act V of 189“). s 498 i 
- Sessions Court, supttior to Distri t Magis- I 

tra(e—District Magisirate's duty to SendrcLOtds ' 

to Sessions Juoge ivhtn called /or.—Where tbs 1 
provisions of Part I of the Criminal Law 
Amendment Act have been applied to pro- 
ceediDgs before a Magistrate in respect of an 
offence, the Sessions Judge ceases to have juris¬ 
diction to grant bail under s. 498, Grim Pro 
Code, the ereroise of agoh jurisdiction’being 
iDconsidtent with the apeoial proceduco pte- I 
scribed in the said Part, The proper Court to i 


(1)—5s. 17, 103— Adjudged insoltunt — Suit 
or other legal proceedings ogainsl the insclvtut 
— Ptnal Codr [Ai t XLV of l^GO), s. 4*2)— 
duUntirans^fir of property — lflag\stralt*s jutit* 
diilioii to tfy the offence. — M Hpplied to ihe 
Insolvent Dcotors Court at Bombay /or relief 
uoder the Presideocy Towns Insolvency Actj 
1900. aud was adjuCicatod au iosolvcnt tbe 
same day. Ton days latter* a creai<or of bis 
filed a complaint in tho Magisir4te*s Courti 
againet bim for an offence under S. 421, FodsI 
Code, and against two others lor abeimeutof 
theoflence. Moorjtonded that ihe Magistrate’s 
jurisdiction to enicrtaiu the cou^plaint under 
s. 421 was excluded by the Insolvency Act, 1^09* 
and that only tbe Insolvency Court at BombHy* 
bad jurisdiction to entoitain tbe complaint* 
Htld^ that the Magistrate’s jurisdioiion to try 
an adjudged insolvent for an offence under 
s. 421, Penal Code, was not taken aw*iy by the 
Insolvency Act, J90y. The eipression "or 
other legal proceedings’* in s* 17 of tbe InsoN 
vency Act, 1909, foriowing as it does tho word 
" suit, ” a word of more limited application 
must be censtrued on the principle ol 
generis^ Where tbe Insolvency Act, 1909» 
creates an offence, it is the Insolvency Court 
which has jurisdiction as to it. But as to 
offences under the Indian Penal Code, the 
ordinary jurisdictioo of tho criminal courts 
oaouot be hold to be excluded, unless expressly 
or by neccfcary implication tbe Act repeals tbe 
Code lor tbe purposes of those offencfs. S. 103 
of the Act does not substantially interfere with 
8. 421 of tbe Code, As ite essential ingredienS 
shows, it 18 mere or less a new offence, created 
by tbe Act in addition to the offence under the 
Code. One statute LQHy be impliedly repealed 
by a subsequent statute necessarily incosistent 
with it; but the inconsistency must be so great 
that they cannot both be to ihcir full extent 
obeyed. EMPEROR v. MULSHANKAB HABi** 
NAND Bh.\T, 12 Bom. L.R, 750, Cr.*7 Ind. 
Cas. 963»U Cr. L J. 548. 

(2) —5. 103^ Offence under — Presidency 
Magistrate^No jurisdiction to try ,—A Preai- 
denoy Magistrate has no jurisdiotion to try a 
a person accused of an offeuoe under a* 108 ot 
tho Presidency Towns Insolvenoy Act. The 
effenee is created by tbe Act and tbe Insolvenoy 
Court is constituted into a special tribune 
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l.^lmperlal Acts—oontioued. 

&ot lY of 1909 ,Presidency Towns Insolvency 
Actj—concittiicd. 

try that oflence. LaKSHMI V m‘ 

NABASIMHACHABI, 20 “ 

W.N. 101,0 = 14 Cr. L.J.637 = 21 Ind.Cas. 685, 

(3)—S. 103—See No. 1. su#jra. 

Act lY of 1909 iWhippiogi. 

See ACT VI OF 1864- 
See Whiffing. 

(D—See CRIM. PRO. CODE. 1893, s. 565. 
12 Bom. L.R 901 = 8 lud. Cas. 6l3. 

(2)—See HABITUAL OFFENDER. 12 Bom. 
L.R. 901 = 8 lud. Cas. 623. 


(3)—Ss 3. 4. 5—A6r«meJ*l —whether , 
punisftatiie with whipping ~Ss. 40. 41. 
Code-M.amng of ^S^ecia^ 

conscru.lion of Whipping Act -Tbo special laws 
ooDiea.p,aUQ m s,. 40 aod 4l e. 
are ouly laws, eucb as the Escise, Op» * 
Cattle Trei-pass Ads. oreaiiiig ' 

that is, laws making pUOisLablo c*'^®**^ 
which are not already punishable 
general Penal Code* Tbo Whippuig Ac 
a special law lu this sense ; it creates no itesn 
ofleiices, but merely provides a supplomenury 
or alternativo lorm oi puoislimeot lor oc«nces 
which are already puQJSbable prjiniti yut* 
the Penal Code or(iothe c.se or 
oSendere) other enacimenis. Fersoas con • 
edot abetment o( tbeft or abetment of any oi 
the other tflences mentioned in s. 3 of tb© 
Whipping Act. 1909, are not ,'-o 

puuishmetib of whipping. As the Wbipp B 

Aotis a highly penal enactment, 

construed in the sense most favourable o 
subject. KINO EMPEROR v. PO HAN. I L ». 
R. 63 = 22 Ind. Cas 147 = 13 Cc.L.J . 3-7 Bur. 
L.T. 99. 

(4) —S. 4—See No. 3. $upra. 

(5) —S. 5—Findtr.g as to age final—Sentence 

of whipping \nad>q^uale but carried out 
punihAinenl, whether can 6e aw^ratd. i 
floditig of a Magistrate as to the age ® ® 

accused is final under s. 5 (ExpUnation) of tbe 
Whipping Act. Where the sentenceof whipping 
has been carried out, no other punishment can 
be awarded, even if the sentence was inadequate, 
BmPbbob V, Po Ba, 19 Cr.L J. 938«2* Ind» 
Cat. 946e 


_ Iniperial /Ic^s—continued. 

Act 1 of 1910 iPrcfts)—confUJMcd* 

upon tbo Hppl.c.bni rn the 28Lb which was a 
Saturday. On ibo 30>b »ho appheaut 

ed by post leiicrs to (lov. ri.im nt and iho 

Lisirict Magis-traic ^taln•c Ibat bo bud closed 

Ibeprtss. Onlbc 2nd Uciobor the appl c-ut 

sold the pres>; and the .uxtd-y 
ration iu respect ol the pres, cancelled On ihe 
5tb October proceedings were uken JJ® 

applicant under s. 23 H) ol iho AC tor 
a press without having ni.ide a dcpu.u, 
was convicted oi tbo oflei cD. On • 

Hild. U) that, as no lumt ol t roe wis li' 
the applicant within which to make the d p 
ordered the nokice under 8. cJ oi the , 

beconslrued as meaning ib.U tbe d.-posit 

sbonld be raaae w-lhin a ?, 

(•21 To.at. under the c.rcum-lances of ibo ca_ c. 
the luicrval which el.psed between the 2 Hth 
Sop-ember and 3rd O.toner could ^ 

Cas. 608 = 37 B. 355. 


(6)—8. 6—See No. 3, supra, 

Actl of 1910 (Press). 

(D—S. 3. Printing Press—Deposit—Failure 

io mak6 the deposit ’^Period of lodgiy^g secuf^tv 
not expresstd ^Reasonable limy.—8. 3, sub*s. 2 
oi the Frees Act, m^kea no provision lot tbe 
speoifioatioD of any time within which the 
deposits required has to be made. Oo tbe 13th 
September, 1913, tbe Qoyetoment of Bombay 
ieeued to the applicant a notice oaUing upon 
him under s. 8, eub^e. 2 of tbe A.ot, to deposit 
with tbe Dietviot Magistrate security to the 
amount of Bs* 8,000. This noiioa was served 


Ml—Ss. 3 5. 23 [\)—Ofdsr ng f^r $rfU- 
fiL-Rxempt on f^om s-'curitu-C niceivunt of 

the order and called upon me 

«, h security m re-pect ol the now>paper Tbe 

1910 The accused having applied m revision . 
Held that tho cnTiviction could not be upheld , 

r:,‘ii (1, o, s. .23 on., oov^od th» d,.o0.a,- 

rr °,9ro°°»n" “hi tbi o°L. aUobo.ed 

oral; EMPEROR V, .>ANDU- 

t-J. »9T-23 

lod. Cas 503. 

m-Ss. 4 {Ezp. II). 6, 17, 19 -Question to 
j j A^Arfi Us of which Ute result %snol 

2r/erence fo 6e rejeited or acctpUd as a wlwU. 

s:,"“"rs^oJ°.’i:ari .‘oV‘ioir„ri‘ 

nowBR^po?, in mai., 0 . which 
to »11»J excitement but to cbiei 

5^oVt%o*l.;Tbr\brS'’Gox.m 
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/. imperial Acfs—continued. 

Act I of 1910 (Preaa)—eonlmued. 

which the r-sponsiDility reels lor determining 
bow far real danger arises from articles of the 
kind ill question, has acted wronglv in takii g 
those articles as ground for i.ssuiag orders of 
forfeiture, it, will not set aside the order under 
s, 19 of the Act Expressions of loyalty used 
by the piper in provioue issues are not relevant 
as an eicu-^e. According to the terms of s. 19 
ol the Press Act it is not open to the Chief 
Court, even if it should desire to do so to do 
anything more than either reject the 
application or sot aside the order of forfeiture 
as a whole. The Court can make no discri¬ 
mination between the forfeiture of securitv and 
the additional forfeiture of the Press which is 
permitted by the terms of s. 9 . Ghulam 
QaDIRKhanv Empkror. 211 P.L R 19i4 

= iacr. LJ 493 = 24 Itid Cae. 581=37 P W 
R. 1914. Cr.=28 P.R, 1914, Cp. 

XXVo/ 1967—X 0/ 1897. s. 3 (‘ilMwrf (-291 — 
Nonce Khenneed not cnntiinspecyfic ot>cfiona6fe 
words No rtght (o show cau%e naaiml notice 
under s. 9 (Jl of Act I or l9i0-TraM of alU- 
gahons im>ntienal~Gov mment established by 
law in British India. ,ec.. d.fined-Forfeiture 
of security unter S 8 of On. Act -A notice 
Misued uoder S. 9. Press Act (I ol 1910J. is not 
defective simply because it d^eg not oootain 
the specification of the words alleged to be ob- 
jecMonable within the terms of s- 4 (ii (cJ of 

f 'I P'fticuUre as to the 
identification of the obj -ciionable letter, com- 

* ‘'®'^3Paper are given, 
»0 the letter, commuoicafion or article is to 
be considered as a whole. Toe question whether 
the objectionable allegations made therein are 
true or false is immaterial in the proceediogg 

‘ whether the pissagosob- 

if An?'® ?l speefisd in s. 4 ( 1 ) 

S 1897 tL ‘291 of Act X 

of 1897, the words Government established by 

,W' n ‘headminUiration o^f 

justice in Briti^ India ’• do not apply only to 
the Bupreme Government of India, but ate 
equally applicable to L'^oal Governments such 

N-'V- t>ontier Pro¬ 
vince. After the expiry of ten days from the 

P the uotice under 8.9 (1) of the 

i> ki- '3®°l'‘ration made by the 

XXV^orisrv^i® s 5 o^f Act 

XXV of 1867 becomes annulled, whether it is 

served or not within those ten days as the Act 

?o®t\rP fhr°PP'>^^«nity being g® von 
to the Publisher for showing cause aeainsi tha 

said notice Kar m ChanS v CrowS « ^ 
W.R. 1913, Cr= 18 lod. Gas 347 = 14 Cp’r l' 

39 = 37 PLR 1913 = 14 PR iVia c. 

O'-!>10 P kH l9f4 = 

16 Cr. L.J. 190 = 24 Ind. Cas. 578 ] 

(5J—Ss. 4. 12. 17. 19, 2l~~WheOur 
lory or directory for Local Govemment^sfat'e 
grounds of opinion—Declaration of forf-iiure to 
be conclusive evidence of forfeiture —nJfU^^r 
UU,al-li.,H Oouri canL!%lZJtXycf 


f ^P6r/sl Acis —coDtioued. 

Act I of 19i0 {Pres9)~ccntinned. 

forfeitures High Courty power of—Preet Act. 
su'pe of—Exteujiion beyond cnmxnol low^Worde 
describing airo ities compinUtd by ChriHians 
up^n the Mihoryiedans —Tendency to rnake Maho- 
mtdcins kite Chris:iiins,’^Tbe proviaioo io s, 13 
oi the l^rtss Act, 1910. that the grounds of the 
optuioo on which the Local Government have 
acted IQ declaring any document to be for* 
leiied to His Majesty, must bo stated, is 
maedatory and not directory; and the Legis- 
J-ituro has imposed on the Local Goveroment 
an iinper4tive obligUioo to stats the grounds 
of Its opioioo. A Dotifi)sttoD under s. 12 
of the Act, whs to be effect that 

whereas it appeared to the Local Govern- 
nieot that a certain pamphlet cooiained words 
or the nature described in s. 4, sub-s. 1, of the 
Presi Act, 19l0, inasmuch as they are likely to 
ring into hatred or contempt certain classes of 
His Majesty’s subjects in British India^ there- 
fore, the Goveroment declirod all copies of 
the pamphlet forfeited to His Majesty,” Helds 

(1) that no grounds of the Local Govero¬ 

ment s opinion were stated m the notification, 
nothing io the nature of a fact was sot locth 
therein, but that there wae merely a citation of 
o of the section which were invoked ; 

(2) that the citation could not bo its grounds ! 
and that the notification was, therefore, io- 
sufficient and defective in form and not in com¬ 
pliance with the Act ; (3) that the High Court 
was barred uriders* 22 of the Act from question* 
mg the legality of the forleiture which the 
DOtificatiou purported to declare. Ibe provi¬ 
sions ol the Press Act extended far beyond the 
crimioal Uw. A pamphlet may not be 
seditious; but, as the burden of proof is oast 
on the applicant, if he cannot establish the 
negative that Act requires, bis applioatioa must 

w ** D308t show that it is impossible for 

the words in the pamphlet to have the teodenoy 
to bring into haired or contempt any class or 
section of Hr Majesty's subjects in British 
indtat either directly or indirectly and whether 
by way ol iufereocei suggestion, allusion, meta- 
k or otherwise. The objjot of 

the writers ol a prescribed pamphlet wae to put 
an end to the horrible atrocities which they 
alleged to have been committed by the Crietian 
Bukan States on Mahomedans. They told 
Boglisbmao what was being done by their 
^llow Cbristians and appealed to tbom as 
Ubristians to stop it. In oonclusion, the 
Raders were informed that the Government of 
fjngland would do nothing to stop the outregee 
uoless forced by publin opiniiin, Torougbout 
the whole of the pamphlet, the outrages men- 
^oned were imputed to the Allies whose 
Lb net unity was constantly referred to; and 
the almost avowed object of the pamphlet wae 
^ excite the indignation of Christians in 
^ugland against the oonduol of Christians in 
Macedonia so as to induce them to bring it to 
an end. Btld, that the pamphlet would bring 
into hatred tbe unofaristiao Obrietiane whose 
deeds of atrocity were described, that ie, it wae 
likely to make Mabomedans bate Cheietianet 
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n. ^ 


Acts —ooDtiuued. 

Aot 1 of 1910 (Prest)— 

and that, under s. 19 of tho Press Aot, the 
High Court o-^uld rot sot aside ibo order of 
fotleitnro. MVHOMKO ALt v EMI’EIIOR, 14 
Cr L J 497-20 lod. Cas 977 =* 1 R C.W N. 1 = 

41 C. 468. (R.. 16 Or, LJ. 590^210 P.L.R- 
1914*24 iDd. Cas. 678 = 30 P.W H. 1914, Cr.) 

(6)—Ss 4 (U (cu 17. 19 .—(one and , 
♦uifur^ of artirle going hcyoixi / lir vommf»n( \ 
Ooveryuneni established by Law in Ihxtxsh India 
inefudfj Lf^col Goverum**nt'i — Couft nifcnncern- 
ed with 7)ioUves but loith results ^Professions of 
loyalty on other occasions Whero 

the whole t^'ne ol an article io a newspaper and 
the nature of the allegations niide weut much 
beyond any legilitnat? comment on the action 
ol Government and was directly intended to 
bring Goverumeot into hatred and contempt. 
Held, that under the circumslanoes the Lbief 
Court will not interfere un let s. 19 of tho 
Aot with the order of forfeiture of security made 
by the Government in respect of the Press pub¬ 
lishing the newspaper. Toe terms * Govern* 
moot established by law in British India use 
in s. 4(0 ( 0 ) of ibePre^sAct include 
Government as well as the Government of India. 

(18 Ind. Cas. 347 * 14 P.R 1913. Cr.«6P W- 
R. 1913, Cr. = l4 Cr. L.J* 59*37 PX.R. I9l3. 

R,| The Court is net ooucerned with motives, 
but with results. Whatever the oiitensible 
motives toe an article in a newspaper may have 
been, if the efleot of the article would be lo 
excite either hatred or contempt against any 
class or eeotlon of the subjects of His Mijesty 
in British India, the Government oannot be 
said to have misapplied the Press Act in forfeit* 
ing the seourity of the Press puhliahing the 
paper. No amount of professed loyalty ou 
other occasions can be taken as nullifying the 
probable effeots of the violent writioga contained 
in the particular articles dealt with under the 
Press Aot, and tho order of forfeiture must 
stand or fall by the terms of those particular 
articles. GHUliAM QADIR KHAN v. EMrBROB, 
210 P L.R. t914*3b P.W.R. 1914 Cr *15 Cr. 
L.J. 490*24 lod. Cat. 878*27,? R 1^1*' Cr., 
F.B. 

(7) —S. 5 —See No. 2, supra. 

(8) —8. 6—S^a No, 3, supra. 

(9) —S. 9—Or.fsr for security if revisable by 
High Court ,order under e. 9, Pre^a Aot, 
for the deposit of seouirty by the Publisher of a 
newspaper, is not revisable by the High C'lurt. 
kOK BYBD JaIjALUDDIN HASSAIN V. KINO- 
EMPBBoa, 17 0 V.M. 1248*19 Gr.L.J. 148* 
82 lad. Oat. 721. 

(10) —8. 8—Sre No. 4, supra. 

(11) —8. 9—Ssa No. 4, supra. 

(12) —8. 12—Rfs No. 6, $upra» 

(18)—S, 17—** Within two months from the 
dote of such order,meaning of-^LimitaUon Act. 
1903, s. 6, nof appheabis.—The words** within 
two months from the date of saoh order** in 

17 of the Press Aot, mean within two inooths 

82 


LJ \ . 
, . /• 




• i 


I,^Imperial Acts —cpnojpd^d.^ ^ 

Act I of 1910 (Press)— concltided. 

from tbo date of tho ord?r of forfeiture, an! 
cannot be real hs ineiiune within two months 
from the ilsto on whi h notico of iha order w.is 
served. Under ihis Aci. tho r incdy given is by 
way of application and not of appeal, and in 
the aosonco of anv sp.‘cilic provisuni in tho Act 
giving the benelit'of s 5 of Dio UimitarKo Ajt 
(o IhHt 3tpplicaiion. it i'^ not \n ih ' pnvt.r of the 
High Court to exionii the p'*OM‘nhud period, 
even if the Court held Divt ^ulhcent ruDO for 
riolay had b-^en e^tahlishod Moi'DVI AHOUL 
H\Q V KMPRROU. 126 P L R 1914 - 15 Cr L. 
J 222 = 32 PW d 19U. Cr.*22 Ind Cas. 
1006 = 16 P R 1914 Cr. S B 

(14)—S 17 — S'*s No:?. 3. 3 and G, supr i. 

19—Set? Nos. 3, 5 and <>, supra. 

21—See No. 5, supra. 

(V 7)_3 25—See No- 4, supra. 


Act 11 of 1911 Patents and Desigtis). 

(D-S 2 ( 6 )-D 0 Men or pattern covering whole 

goods—No • dorian’ with n 

section—See TR\DIC MaUK, 8SL.R dJ 15 

Cr. L.J. 670*25 Ind. Cas. 928. 

Act Y of 1912 Provident losurance Societies). 

(1)-S. 2. .su6*s. iV. ss. 6. 2\-Regislr.Hion 

if n^'CfSsary of coniptny wuh Us sh^re capital 
divided into shares. —\ comoany under the 
n.ma aorj style of the New Kmg ’ 

Ltd wis started for the purp ise of carrying 

on busiOL'ss as a provide.ic lasur.nce society. 
Tj»o of tho direotors of the company w.re 
ptoftecutod for hivitJg failol to *PP‘y/’[ [fnrtnce 
?,on under s. 6 of the 
Societies Act of 191/ and 

committed an oflenoo under «. of tbo Aot. 
The Chief Presidency Magistrate acqaibied the 
accused on the ground that the c .mpany w« 
one wbioh bad its share capital divided into 
shares and the provisnos of the Aot did not 
Ipplv to such a company (on avpeat by 

(hi Local Oovernminli.-^Thit ® . 

loKuranoe Societies Act was intended to prevent 
a company from embarking in .fbe ^usmess oj 
life insurance unless aod nniil t bad been 
reeistered under the Aot aod s. ‘2. sub- b. (h) 
clearlv lays down that, whether the society 

already inexistence is a corporate company 

blfote^or whether its share capital is divided 
into shares or not. registration 
■a necessary before business can be earned on 
under the conditions laid down in * 

DEPOTS SUPERINTENDENT AND REMEU- 

Bars OF LF.aao 

SITAD CHANDRA PaL. iSC W.H. HOi- teu 

0. 670, B.) 

( 2 ) —S. 6—See No. 1, supra. 

(3) —S. 21—See No. 1, supra. 


Aot VII of 1913 (Companies). 

See ACT VI OP 1882. 

8. 86 (2)—See ACT VI OP 1882, s. 74, 
li.J. 380. 


16 0. 














499 


THE ALL INDIA DIGEST. 


500 


^.--Bengal Acts. 
'Act IV of 1840 (Affrays, Bengal). 
[KKl' . Act XVII OF 1862.] 

See ACT XV OF j 877. Art. 47. 


{1|—Nature Hiid fff'Ct of M tgistrate'a deci- 
aion r r.lcr under - SVe DISPUTE .^S TO POSSES¬ 
SION OF IM.MOVEAULE PJtOPEPTY, J Agrii. l:<0. 

(2J-6VS Evidence-GENERA i.. 7 W.R. 

141. 


(3) —s. 3—Sec BURDEN OF PROOF, W R. 
P.B 7, 1 lod. G.ih. O.S. 35. 

'Act 1 of 1848 (Forgery, Bengal). 

[Rep., act XVii of i8G2.j 

(11—f’orflrjy ccmmitlid be/ore January 1st, 
1862— PiOiC'iure. —A ex'-e o( perjury ol forgery, 
alleged tr? l ave bteu c. moiitieo in a CH?e bt-loie 
a Civil Court before the 1st January, lb62, cau 
be d« all wiih only under tbe Ool Precedute Law 
(Act I of 11*48), according to vvbiob tbo9Hi>c<iOQ 
ol the Court, belrre wbub the ifleoce i* alleged 
to have been commiili-ri, is Lece.-6ary beloro 
cnuimal proceeaiogs can be mstiiured. In re 

Radha-ieehun Moostaffee, 5 W R. Cp- 8 

« 1 lod. Jtir. N S 97. [P . 5 VV K Cr. 43 ] 

Act XI of 1849 lAtkari, Calcutta), 

[HEP., Ben. act Vil OF ib?8 ] 

See Ben. act XXI OF 1856. 

Ste Rom. Act V of 1878. 

Sec Mad, act III of iR64. 

See Mad. act 1 OF 1886. 


(i) —S. O—Licftife lo sell hquor—Matter C'n- 

cerhtng nutnue—iidicdort of U<gk Court_ 

Under s, y ol tbe above Act as amended by 
Bengal Act III ol ls73. s. 1, wbeuever a liceoee 
was granifd lor ibe retail sale ol intoxicating 
liquors, I he Collector was authorised lo demand, 
8 Uih Ire, tax. or duty as may. from time to 
time, befixid with tbe sanction ol tbe Board 
ol Revenue, or a lee. tax or duly, adjusted or 
regulated in tuch ruatintr. and in accordance 
with eucb rules us ibe B-.atd of Revenue might 
prescribe, In a case where the matter related 
wholly to revenue, it was held that, under *21 
Geo. HI. c. 70, s. 8, the High Court bad no 
jurisdicti^ to interfere with the action of tbe 
Board of Revenue. 7n the malitr of AUDaUR 

Chundra Shaw, ii B l.r. 250 . 

Act XYIII 

Vinces). 

[Rep., act XX OF 1665.] 

See act XX OF 1865. 6 W. R. Mis. 5. 

Act XXXVIl of 1855 Oanthal Parganae). 

[Short title given, Act i op 1903 

act XIV OP 1870 : 8. 1 RRP. in Part 


of 1852 (Pleaders, Lower Pro 


s. 6 


ACT XII OF 1891 ; S. 3, BEP. in Par¥ SS 4 

I SCHEDULE 

amended, ACT X OF 18.S7. SUPPLEMENT- 

ED. REG V OF 1893. ReP.. ACT XlV OF 

1874 (WHEN NOTIFIED). 8S. 1. 2 AND 3 


2. —Bengal Acts —continued. 

Act XXXVll of 1855 (Santhal Parganai) 

— ciyi-ciuaed. 

DECLARED IN FORCE IN THE SANTHAL 
PaRO NAS. H8G. Ill OF 1872. S 3, AS 
AMENDED BY REG. Ill OF 1899, S. 3 ] 

(l|—del XXXVIl of l855— A/pral — Convic- 
It'd —Souihai I^argannahs .—No appeal lies to 
the High Court, under tbe above Act fr<m a 
conviction by the Ilepu'y C mmissintx r of tbe 
Sonlbal Pargannahs. QUEEN v. BOYDONaTH 
MUKERJEE. 17 W.R. Cr. 11, 

CRIM. PRO. CODE. 1898. a. 526, *8 

C. 247. 

|3)—S 4 111 f Schedu^ei DistriefsJ —Scafencs 

Uuoir s. 4. cl. 1, 
all seulCDcea in cniuiual cases are final ; so 
that an uruer, ui dvc Ibc Act, seuleucing an 
accu»cd tu imprisonment is not open to revision 
undrt cbapier 32 ol lUe C'rim. Pro. Code, 1882. 
Dulak Dat Rai V. NI.TABAT HOSEIN, 14 C. 
536. 

* Act XXI of 1856 (Abkari, Bengal). 

[Rep. (EXCEPT IN Bengal, Eastern 
Bengal and assamj. act X of i87i; (iN 
Bengal and assaml Ben. act Vli OP 
1878.] 

See Ben. act XI of 1849. 

See Bom. Act V of is7s. 

See Mad. act III OF l8G4. 

See M.-,D, ACT I OP 168C. 

II )—lieolie itiun 0 / /ine~Ae( VIII of 1869— 
Crim P/o. Code (IbGli, s. bl —The provisions 
ol «•. 61, Cnm. Pro, Code, 1861, uid not apply 
lofiiHS imposed under the Act; such fines 
canuct be levied by distress and sale ol >hc 
oHeiider's property. QUEEN v. JUNQU 
BelDUR, 8 B.L R. App. 47. 

(i) — CuliivaUon of gou/i.t/q/Ttfncr.—Culti* 
Tation uf g^iij ( without a license is not punish¬ 
able under tbi.s Act. POLICE v. MILAN 
Dhobi. Colm Dig. Cnm. No. 2, 1871. 

(3) —AcfXXI of 1^56—.ilbefmcuf —This Act 
contains no provision for Ibo punishment of 
abetment, QUEEN v. KULLIMOOUDBBN, 7 
W.R. Cr. 53 

(4) —Pnuier o/ Mogis/rot^-^Fine W’der tbe 
Act .—A M-igistraie may impo-e a fine exceeding 
Rs. l.OOU Under tbe above Act, s. 22 ol the 
Cnm. Pro. Code, nolwnhsianding. QUEEN v» 
SURROOP Chunder Dutt, 7 W R Cr. 29. 

(6) - Ltvy of Unt&nud fOTf.iiures — Simultane¬ 
ous tmprtsonine'U and distrtfs Tbe provisions 
of 8. 61 , CriQi. Pro. Code, 1861, as amended by 
Act VII of 1869, aro not applicable to fines and 
forfeitures under tbe Act, so as to allow of 
imprisonment and distress going on simulrao®' 
ousiy. Government v. Junglbe beldab, 
17 W.R. Cp. 7. 

iSf—Effeet of Act X of 1871 .—This Act has 
not been repealed, so far as it relates to the 


• These looel Acts 
Imperial Legislature. 


were passed by the 


This Local Aot was passed by the 
Imperial Legislature. 
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2 —Ben^a/ztc/s—continued. i 

Aot XXI ori856 (Abkari, Bengal)—eo>Wt»iw«.'d. 
Lower Pronneos of Bengal, by Act X of 

Queen v. Khettar Nath Shaha, 22 w.k. 

Cr. 31. 

(7)- Qnni‘i fate in excess of license—Iie^pon- 
sibi/ify of oiy»«r 0 />/iop.—Where a shIc of on 
excess quaotiiy of panja took place, and the 
man efleciinp the sale pleaded that he was only 
a servant, while the owner contended that bo 
did not conduct the shop, and pave no a"ihonty 
to his servant to sell Rar)t in ixctss of bis 
license, held, that the owner of the shop was 
responsible Irr ihe ca-nce comemted. and 
liable to the fine which bad be^n miposcd on 
him. Queen V. Suistidhur Shaha. 2 d w. 

R. Cp. 42. 

(8)-.4cf XXI oMe56. s, 35 —H>vocaUon 0^1 
—According lo s. 3^^* Act XXI oi 
a person whose license has not teen r< called, 
cannot he cor.vioted under s. 50. />i the tnic 

of RaMDASS, 16 W R- Cr. 59. 

19)-S. 43— Atkati licens»s. — Under the 
above section on'y oer-ona bnldinp licenses, ar^ 
not ibeir servants, are subject lo the P*'*'***''®^ 
spemfit-d in the section. QUEEN v ^ 
KISHEN, 8 W R, Cr. 4. C^^-- 

(10) —S. 43- License— L<qnar~ Agtni.— 
Where a person aells liquor in contravention, 
and under color of. a license which stands. ii<t 
in bis own nami’, but in that of the pets n or 
whom he is the recogniz d agent, be cinoot e 
allowtd to evade the provisions of s. 4o y 
setting up that it is not a I'cense to him«pU- 
In re IRHUR CHU.N’DER SHaHA. 19 ^ 

34. [F.. 8 0. 207. 9 C. 847 ; /?.. 1 < 

2 Boro. L.R. 663; Expl , 29 C. 606. b.B.] 

(10 a)— Ss 48 orid 51—Disfrret in which ocr^ 
on popi y cuUtvdiion had bfen miro-^uce 
VnliCfTi ed vendors .—Tbe probibi^ton of c 
pofise&RioQ of opium by other thun licen^ 
yeodorB cootaioed in s. b\ held not ® 
io force in districts in which an acreage 
poppy cultivation had been introduced , le 
aUo, that s. 48 applied to such ca^cs ; but tnai* 
the provieion of the latter section which ma e 
it an tfienco.foT a person au*hr>rized to supp y 
licensed vendors, lo eell opium to aoy 
other than a liceosed vendor ^ 

snoharea. Maya v. CROWN, 14 P.K 1869, uts 

(U)-S8. 48 and 90 -d 6 ?e-iri-Coun'ry-*P*; jj* 
—To warrant a conviction under b- 48. 
accused moBt have manufactured snmecountry- 
Bpirit made by the native prreess of distiHatioo 
ee described in b. 90 ol the Act. or they must 
have Bold Bpirituous or lermeoted liquors 
intoxicating drugs. QUEEN v. KOYLASH 
Boona. 22 W.K. Cr. 8. 

(121— S. 49-0^«nces, cont>»cf»ons for which 
are allowed by confiacation— Summarv . 

Crim. Pro. Code {ActXof l87-i). a 222 = a. 260 
of fhe present Code.—Where fine U prescribed 
as a puniahment for an oflence, and confisca¬ 
tion ol the aooDBed’B property followa as a 
oonaeqaence, the fact that Buob ooofiscatioo 
followa cannot alter the nature of the case as 
regards the mode of trial that may be adopted, 


2.— Bengal A cis - continued. 

Act XXI of 1856 lAbkarl. Bengal)—conrfji<7f<i. 


(e Q ). an oflence under s 49, Act XXI ol i860, 
which IS FUiiishablc with fine, can belried 
summ.arilv. though conti^caiion follow^, the 
sentence ot fine ua a netes^ary consequence. 
EMPRESS V. B.MOANATH DAS. 3 C. 3t6-l 
C L.R 442. 

(12 <i )—Abknri Lnic.—S. .61 of Act XXI of 

lP5G(Alk-tri Lhw) which pn.hit the p. s-fs- 
su'ii of more than .6 ti'Lis weight nf opium by 
anv person other than a hccnsul vomJor. has 
no'cffect in districis of the runjah m which an 
acreage duty on puppy cuhivaiion ha- been 
ititroduccd. CBOWN V. <501. AH SINQH, 35 P R. 
1867. Cr. 

(i3)-S. 53— Ofinni — I-osst.-sicK.—\Vhere 
opium w.>a found in the pcs-c-Mon of a person 
who was a servant of ihe accus-od. and who 
alleted that he obtained ii from the accuseo s 
wile who htmebt it from an opium cultivator, 
ii was held ibat Ibo accused couid uol be con¬ 
victed under this section as it bad in t been 
f.bovvn lb It the puroUaso by his wHc was 
authorized by the accused, and, tbertforo, her 
pos>es»i.m of the opium or that of the servant 
could not h- coo-iderert a^ the ^ r 

aceu-ed. QUEEN v, GUNl':SH MaNA. 20 W.K. 

Cr. 54. 

(14)—S. 00-Set No. 11. svpra. 

• Act XXI of >857 (Howrah Offences). 

rSHORT TITLE GIVEN, ACT I OF 1903; 
TITLE. I'Rl'AMBLE. S 1 AND SCH “El- IN 
PT.. ACT XVI OF 1S74; S. 51 l<EP_ PJ- 

s. 58 UK1>.. ACT XII OF 1891 : SS 38. 

40—45 47—50 REl’.. UEN. ACT V OF 1« h. 
SS 4 — 6 8,9. 16. 17. 24. 33-- 37. 39. 4b UEP^ 

BEN ACT 111 OF 1881 ; S. 50 AM . BEN. ACT 
fu OF i^-9? S. 3; ss. 63. .67. 69 KFF IN I'T., 
s. 55 REP.. ACT 1 OF 1903.] 

(1) S. 2 ( 1 )—Suburbs tf Colcuan — St-^tion of 

JJowrah-Order and good gr vemmml-Reason- 

obte susiheion—Accused fauna to be tn ;ossfssw; 
Of ciJnt-No evidence ’7*”^ 

fronicomf.lnin'int'spremtus-Penol Code s. 411 

— Difference between s. 411 and s. i, cl. 1 <’/ 

XXI (/ 1857—Slofrn arfic/e-Pos«esst->n. ine 
accused was convicted for being 'J' 
a certain quantity of cement; and beoau-e there 
was a heap of cement lying on the premises of 
the East India Rolway Company, at L and 
because the accused was a Juatsfrf in ‘'b® 
of ibe Company at L . it was assumed th>*t bho 
cement was siolen Irom the Company. Ne d 
ibat. in the absence of any evidence that ‘’bor'ly 
or immediately previous to the finding of the 
cement in the possession of the aecoeed, a 
tity of cement belonging to the Company ha 
been missing, there could not be any 
suspicion which would bring the 
6 2 ol Act XXI of 1857. The only 
which B 2 ol this Act makes between an offence 
under this Act and one under s. 411 . Feioai 
Code, ia that It is not pecessar y under thia 

• This local Act waB passed by the 
lopeiial LegisIaturOe 
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“ Bengal Acts —coociaued, 

-Act XXI of 185/ iHowrah Offeoceei — cld. 

Act tn off'.T prod that ibe stoleo property has 
been in ilie hands ol a third person tvho actually 
stf^Ie It. as IS the case under s 411. AHOUL 
K.MJId V Empeuor, 13 Cr. L.J. 492= is Ind 
Caa 492. 

it) — S. 12— Rules tinier Ihe Act. —This Act 
nnt being in force in the Punjab, the conviction 
of an accused und<r the above section was held 
to be illegal. ALI HASSAN v. KlNQ-Eail'EROR 
17 P.R. 1905. Cr, =29 P.L.R 1905 = 2 Cr L j' 
183. 

Act II of 1898 (Port Dues, Cuttack). 


^■ — Bengal Acts —continued. 

Act IX of 1862 (Registration of Deeds). 
IREP., Ben. act II of IB65.] 

(U — Mohurrir— Public seryanf,—Mooey, 
in the shape of fees paid by parlies bringiog 
deeds for registry and isceived by a mohurrir 
appointed under Beogal Act IX of 1862 would 
be moDcy entrusted to the Mohurrir as a 
public servant. QUEEN v. DWARKANATH 

Ghose. 20 W R Cr 49. 

(2)—See PUBLIC SERVANT, 50 W.R. Cr. 49. 

Act III of 1863 (Transport of Native La« 
bourers). 


[REP., ACT XII OF 1875.) 

8. 28—Se? ACCOMPLICE — ACCOMPLICE, 

Evidence—Necessity for Corrobora¬ 
tion. 5 W.R Cr. 11. 


* Act X of 1899 (Rent). 

[SHORT TITLE GIVEN, ACT i OF 1903 ' s 
37 REP.. ACT XXXVl OK 1860 ; SS. 26. 40. 74. 
79. 8G. 150, 162 REP . BeN. ACT VI OF 1862 • 
S. 71. REP. IN PT., S 149 REP , ACT XX OF 
1P65 ; SS 15. 19, 120, 146, 161 REP. IN PT,. 
ACT VJI OP 1870 : SS ], 167 REP.. ACT XIV 
OP 1670: Forms E.f. in Sch. bep., actXII 
OF 1691: SS 3. 15. 28. 29. 32, 33, 163. 168 REP. 
INPT , SS. 136. 151 AM , tCT I OF 1903; ReP. 

(IN THE chota Nagpur Division, except 

THE M.^NBeUM DISTRICTJ, BOM. ACT I OF 
lb79:REP. iINTHE MaNBHUU DISTRICTI 
Ben. ACT VI OF 1908 WHEN AND WHERE 
NOTIFIED: REP, IN Eastern Bengal and 
LOCALLY IN (BENGALI, ACT VIII OP 1885- 
Rep in pt, (in Agra), act XIV of 1863. s’ 
6 ; Rep. (in aora. exceptcertain areas). 
ACT xviliop 1873: Rep. (in Central Pro- 
VINCFS AND THE SAMBaLPUR DISTRICT) 
ACT IX OP 1883.) 

See Ben, Act VIII of 1869. 

(1)—Appeals agonist decrees andorders made 
by Deputy Coll-c'.or, —Appeals against decrees 
and orders made by a Deputy Collector, acting 
under the provisions of Act X of 1859, ordi- 
natily tie to the Collector, and not to the 
District Judge. SHAMACH ARAN DaS v Kasi 
33 C. 971. 


(21—S. 145-Sre BEN. ACT VIII OP 1869 
10 W.R. Cr. 46 = 2 B L.R. S.N. 4. ' 


* Act XXII of 1860 (Chittagong Hill Tracts). 
(HEP.. Reg. I OF 1900.) 


from conviction of offenct 
wuhtn Chulogung Hill Tracts-Jurisdiction c 
ihe High Court.-By Act XXII of 1860 s j 
the traots of country described in the eohedul 

to the Act and known as Chittagong Hii 
Tracts are removed from the junsdieiioo of th 
existing Civil and Criminal Courts. Conse 
^uently, the High Court has no juriadictioi 
to hear appeals in respect of sentences paesei 
op ooDviotmo of offences committed in tbosi 

37 c'Ts* V. SONAl MUGH 


These local Acts were passed bv 
Imperial Legislature. 


tbe 


[Rep., Ben. act II of 1870.] 

11) — Special la :o—Punishment - Fine—Sub* 
Magislrnte ot the tirsl cln$e.^K Bub-M^gifitrate 
of tbc first cla^a bas power tn deal with the 
case of aa pSeuce provided for by a special law» 
as tbe above Act, when the pauisboieQt 
awardable is six moDths, fioo aad fioe oolye 
8. 07 aod Dot e. 65. I. P.C., is applicable to such 
a ca^e. In the matter of CHUNDER PBRSHAD 

Singh. lO W RXr 30* 

Act VI of 1663 (Calcutta Muoiclpality). 

[Rep., Ben. Act iv of 1876.] 

(l)—Consfrucfiono/ Act—Right o/ t4Jap.—The 
words ‘Mauds, waiks, gangvvi^B, or other 
thoroughfares ^ must, in case of obstruction, be 
restricted to mcau those spaces over which tbe 
public by consent or dedication of tbe owoeff 
euj ly the right of passing and re-passiog for 
market purposes. JUSTICES OF THE PBaOB 
FOR THE Town of Calcutta v- maha- 
BANE OP BURDWAN, 1 lod Juf N,8. 102. 

iv ^Conviction of oumer 0/ bo e MY for permit¬ 
ting obtf/ticfton*—Older that a conviotioD 
may be sustained against tbe owner of a baciar 
under bye-law 7 of the above Act, it must be 
shown that he actually permitted an obstruo* 
tJon in the paths ol the baziar. JuSTfCES OP 

THE Peace for the town of Calcutta 
V. Ubra Lall seal. Bourke O.C.412. 

(3) —iS. 18 —Duties of of the Pe'tce 

for the Town of Calcutta—Supplying ianhe for 
water, —Where tbe Justices had closed a tank 
(or tbe purpose of constructing in its place a 
difierecit naeans of water supply, a tnayxaamus 
was issued directing the Justices to maiotain 
tbe tank and supply it with water, or to subati* 
tute another tank lu its place and supply that 
with water, QOEEN v. JUSTICES OP THB 
Peace fob the town of Calcutta, 2lod. 
Jur. N.6. 182. 

(4) -S3. 151, 226, 229 and ^ZO—Luibiliiy of 
JusUces for compensation for damage in making 
stwerSi etc.^Negligence—Amount of damages 
Wtit of mandainus. — JUSTICES OP THB 
Peace for Calcutta ?. Ohibn'tal Gas 
Company, 8 B L R. 4S3=i7 W R. 364. 

(6)—iSk 200—Warrant for secarch and seieute 
•^Jurisdiction of Chairman of Justices^Proce¬ 
dure,—The above Act does not empower thfl 
Chairman of tbe Justices, as suoh^ to issue s 
warrant under s. 200; such a warrant must shoWi 
qXx tbe face of it» that the Justice issuing it had 
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2.—Bengal Ac<s—contiruea. 

Act VI of 1863 (Calcutta MuolcipaUty)—cW. 

jutisdiotioo; the application under the section 
must be reduced to writioR ; the evidence taken 
therefrom must be recorded; and notice must 
beeiven to the party proceeded Bgainst. Day 

AND 00 V. Justices for the town of 
Calcutta, Bourke O.C. 232. 

(G)— 5 '2iG—Suit agamst Justicei ior damage 
in repnirin^ drums — Contractors - Niglmence 
Cause of action—Notice of rtclion.— ULt.MAN v. 
Justice of the peace. 8 B.L R. 265. [i?.. 

34 0. ‘257 = 6 C.L.J. 148. 17 B. 307.] 

(7) —S. 326—Sec No. 4, supra. 

(8) —S. 'iag—See No, 4. supra. 

230—See No. 4, sjtpra. 


2.~ Bengal /Ic/s —continued. 

Act III of 1864 (District Uunlcipal Improve^ 
ment) —confmKcd. 

have (ailed to appear r n .a summons to answer 
a cbnrRo under the above sooiion. for usinR the 
premises as a straw nr wood depot without a 
license. Toe provisions of Chap. XV o( the Code 
of Criminal Procedure. 18G1. arc no*, applicable 
to oQfncea under the Act Jure BlSSESSUR 
Chatter, JEE, 16 W R. Cr. l. 

(7) —S. 57—r)().s(r?<e(ionoM»nin tree blown 
down .—The obstrucfioo of a dram by a tree 
blown down by a cyclone was held not lo bean 
obstruction within the meaning t'l the above 
eection- That section refers to s'^mo obstruc¬ 
tion nised purposely by a party. ANONYMOUS, 
3 W R. Cp 33. 


Act III of 1864 (District Municipal Improve¬ 
ment)- 

[Rep., BEN. ACTV of 1876.] 

(1) _Pouirr oj Municipal Commissioner to 

close or divert public Irghways.—Acl HI of 
1864. which vests public highways lo Munici¬ 
pal Councillors, does not empower them to step 
up or divert such public hichways. JODOO 
NATH V. BROJO Nath. 1 J O. 13. 

(2) - Land Ut lo tenants by otoner—HU liabi- 

lily _When the owners h-is let the land to ten¬ 

ants. then for the filthy condition ot that land 
the owner is not liable, but the occupiers. 
QUEEN V. ParBUTTY CHURN SIRCAR, 2 W. 

R. Cr. 57 : Queen v. brojo Lall Mittbr. 

8 W.R. Cr. 43. 

(3) —Piibfic highways — Potuers of Municx 
pality.—Tbc fa< t ih it, under Act III of 1661 
(B.O.), public highways are vested in the 
Municipality does not, ipso fac^, empower 
it to stop up or divert them. EMPRESS V. 
BBOJON.ATH DBY, 2 C. 425. 

( 4 )_gs. 6 79— Povier of Municipal Commis¬ 
sioners fo administer oath—Order to close burn¬ 
ing ground.—As every Municipal Commissioner 
is vested by s. 6 with the powers of a 
under 6. 23 of the Grim. Pro. Code, 1872 . such 
Commissioner ie authorised to administer an 
oatb» if the purposes of the Act require ® 

should do so. BRINDABAN CHUNDER ROY 
AND OTHERS V. CH\IBMAN AND VICE- 
CHAIRMAN OP THE MUNICIPAL COMMIS¬ 
SIONERS OF THE TOWN OF SEUAMPORE. 19 
W.R. 309. [D.. 25 G. 425.1 

(b)—S. 19—Municipal (HI o/1864). D. 

C.—^Excavation of tank—Permission for Discre¬ 
tion 0/ Chairman of Municipality.— 'Nueee the 
Chairman of the Municipality of Howrah, 
sating in the bona fide exercise of the dieoretion 
Tested in him under a. 19 of the Bye laws of 
the Howrah Municipality framed uoder the 
Bengar Municipal Act (HI of 1864). refuses 
permission for the excavation of a tank, held 
that the Civil Courts had no power to interfere. 
Bbyrdb Ohcndrb Banbrjee V. Mr. G. E, 
MAKOILL, it W.B. 218. 

(6)--S. 27—If arrant of arrest — Chap.XV, 
Grim. Pro. Code (1861).—A Magistrate or 
Municipal Commissioner has no power to issue 
a warrant lot the Mreat of a person who may 


(H) • S 57 —lilorking up private drain —Tho 
Municipal Authorities have no power under the 
above Act. to imp'^se a fine on a person for 
blocking op a drain which is not shown to be 
public property, nr alone ihe side of any high¬ 
way- In re Bani 5I.\DHUB BanER.H, 14 
W R. Cr. 23. 

|9j —S. G3—night to pull doTon ruinous 
house - Notice of action. —Under tbe above 
section, if Tilunn-ipal Commissioners deem a 
house or a building to be in a ruinous state, 
they may. after the notice prescribod by that 
section, cause Iho same to bo laken down. 
boPEF. KISHBN OOSS.u’N V. MR. W. H. RY- 
LAND. 9 W.R. 279, 

(10) —S. C3 —Bye-law of Municipality—Jtoofs 
toilh inflammable maftrial. —A bye-Jaw made 
by the Howrah Municipality in the exercise of 
iheaulhority vested in it by s. 63, forbidding 
the erection or renewal of the external roof and 
wallsof buildings with inflammable materials, 
was held to forbid the renewal even of the 
portion of the roof wiih such material. CHAIR¬ 
MAN OF THE Howrah Municipality v. 
MONTANEE BEW'AH. 24 W.R. Cr. 70. 

(ID—Ss 65 and 66—Nuismee—Prospective 

_lo a case in which the accused was 

convicted of a nuisance under s. G6. Act III 
(B-C.l of 1864. and sentenced to pay a fine of 
Rs 10, and further fined Rs. 2 a day for every 
day the nuisance continued unabated, the High 
Court (following a precedent cited) set aside 
only 90 much of tbe order as infl eted tbe fin© 
prospectively. CHAIRMan OF THE MUNICIPAL 
COMMISSIONERS FOR THE SUBURBS OF 

Calcutta v. annesuddeen meah, 20 W. 
R Cr 64 = 12BLR App. 2. (18 W.R. Cr. 

44. D.) [F.. 25 W.R. Cc. 6.] 

(12) —8. 66—See No. 11, supra. 

( 13 ) — S. 67—Fine for suffering premises to be 

in filthy stale—Owners and occupiers- —Where 
a land was occupied by tenants and tbe owner 
lived in another district, aud there was nothiog 
to show that he sufiered tbe land to be ® 
filthy state, the imposition of a floa 
owner would not be a proper exercise of t e 
discretion given uoder tbe above 8"0 . 

queen V. DWARKANATH HAZBA, 8 
App. 9=16 W.R. Cr. 70. 
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2.~ Bengal Acts —contioucd. 

ActlllofiSSt (District Municipal Improve- 
mentj— 


( 10 —5. CT— Alloiaiuq qround (o rentnin i>i 
filthy —Ii is no valid excuse for a mao, 
wtio Id bound by law to keep his ground dean 
tnsay‘'ldidnotm»keitdirty, but somebody 
el«e did ’ The owner of the ernund is liable 
under the above section whether bis ground 
was made dirty by hims<»U or by somebody 
else. ANONYMOUS. 3 W R Cr 33. 


(15)—i9s. G7. 73 —to aw'iv 

jtmole—Power of os .Vwiicioni Com- 

»njssio»wf—In this ease upon a notice being 
served on a party under s. 73. ha did not, nho.ose 
to clear away (he jungle referred to. Heli.H 
was oopti to the Migiatrate, as Cornmissionor 
of (ho Muniripaliiy. either to clear th** jungle 
at tho expanse of the partv in posaos^iion or to 
inflior a fill" iind“r s 07 In the mi'ter of 
GOPEB KiSHRN Ooss\IN 21 W.R Cr. 79 

(ifii—S. G8—Se* Revision—Q uE.STioN of 

FACT, 17 W R Cr. 58. 

(171 — .S. 7-i—-f0xne>tie of cleirinq awiy 
jungleaft^r mlice to The Municipal 

ComrnissionerR are entitled, under the above 
Bootion. to recover from the defendant the 
expense of clearing away any junde which they 
found on his land, upon his failure after the 
notice to clear it himself within the time 
8Dfleifi»d in the noti«e. Loan UWCK RroWNE 
H. V. WOMESH Chundeii Roy. 7 W R 213. ’ 


(17-a)—3. 73 —See No. 15. supra. 


(18'—S n—Notice of arlion—Snit against 
Municipal ConimUsinners.—K notice of action 
against JIunicipal Commissioners is absolutely 
necessary under the above section. A notice of 
objection to, and demand for. a reconsideration 
of the order complained of is not suffioient 
abhqyanath nosG v. Chairman and the 
DEPUTY Chairman op the Municipal 
COMMITTEE OF KiSHNAGAU. 7 W R. 92. 


(19)—S. 77—O nisstoK lo take out license.— 
The accused was charged for not taking out a 
license for a wood y.ard. lie pleaded that the 
yard bad been in existence prior to 1864. Beld 
that the Magistrate was wrong in refusing to 
inquire (n'o the allegation as to thopxistenoe of 
the vard prior to 1864. CHAIRMAN OP THE 
Municipal Co.mmjrsiovers for trp 

SUBURBS OP CaLCOTTVv UMBICA CHURN 
MOOKBBJEE, 15 W.R. Cr. g*. 

, P'-c»nts« ■■ for offensive 

trades -The words “ uses any premises ” in the 
seotioo meaos using and employing the premi- 
ees as a place for the carrying on of the offen¬ 
sive trades mentioned in that section. MUNI¬ 
CIPAL Commissioner for the Suburbs of 

?6 W.R^Cr.'i 


(21) s. 71—Burning bneks for private we. 
—This section refers to the burning of bricks 
for trading purposes. It does not refer to oases 
where bricks are made for the particular use of 
the person burning them ; such person need ‘ 


2.—Bengal /Ic/s—continued. 

Act IK of 1864 (Diatrict Uunicipal Improve¬ 
ment)—conefuded. 

not take out a license fir that purpose. 8RI 
Ram Chunder Haldar v. Chairman op 
THE HowR an Municipality. 20 W R. Cr 
65. 

(•221—S 79— Soope of section—Closing 6'/rn- 
ing grou'fj — Interference by MuniciDoli y — Pro¬ 
ceedings under Ai-l—Reports by medical mtn — 
This section does not authorisa Municipal 
Commissioners to close a burning ground which 
has been u-sel for very many years, merely 
becitU'C they think that the burniog of dead 
bodies is offensive. It allows them to iuterfora 
only when it shall appear to them upon the evi¬ 
dence of c impotent persons that any burning 
ghat or ground is in such a state as to ba 
dangerous to tha health of person'* living in the 
neighbourhood thereof. (D,. 25 C. 125.] 

Rcgul.ir reports sigoed by Midioal men would 
constitute evidence within the meaning of the 
.above sectino. A proceeding taken unders. 79 
is not a judicial proceeding, and the evidence 
referred to therein m'ans evidence without 
oath. BrinDaBON CHUNDER RoY v. ChaIR- 
M AN AND VtCE CH AlRM AN OF THE MUNICI¬ 
PAL COMMlSSIONFiiS DF THE TOWN OP 
SBRAMPORE. 19 W.R 309. 

(23)—S. 79— See No. 4. supra. 

1241-S. 87—Sec JUDICIAL OFPIOBB9, 
Li.aBILITY OF. 13 W.R. 340. 

Act V 1654 (Canals). 

[S. 19 rep. ACT XII OF 1873. PREAMBLE, 

SS. 1. 2, 3 REP IN PT.. S 17, SCHEDOLS 
UKP , ACT I OF 1903. Rep. (in ASSAMJ, 
ACT V OF 1897.) 

(L—Co»iutc(ion, when sustainable, under the 
Act .—A conviction caonot bo bad under the Aol 
unless it is charged and proved that tbo "Cius- 
ed obstructed the navigation. QUBBN 

V. KaLIL. II W.R Cr. 13*2 B.L.R.A C 23. 

(2)—S. 16—Sre OBSTRUCTING NAVIGA¬ 
TION. 2 B.L.R.A.C. 23*11 W.R. Cr. 18. 

Act Yll of 1864 (Salt). 

[AM. AS TO .JURISDICTION OP MAGISTRA¬ 
TES Ben act I OF 1873 AM. iIN BENGAL) 
AS TO REFERENCES TO POLICE ACTS. BKN. 
ACT I OP 1873 SS. 2. 42. AND SCH. REP , 
ACT XII OF 1873. s 9 REP. ACT XU OP 
1882 SS 3. 40 REP. IN PT.. SS 35, 36 REP., 
ACT I OP 1903. Rep. in ASSAM'. ACT V op 
1897. Declared in force in the Sonthal 
Parganas. Reg. in op 1872, S 3, AS 
AMENDED BY REO. Ill OP 1899. S. 3.) 

See ACT XII OF 1832. 

See Bom. Act XXVfl op 1837. 

See Bom. act XXXI op 1860. 

See BOM, Act Vlf OP 1873. 

See BOM ACT n OF 1890. 

See Mad. Act XVII op 1840. 

Set Mad. Act VI op 1871. 
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J.—Bengal 4crs—continued. 

AclYIl of 1864 (Salt)—co?Uinz*ed. 

See Mad. ACT I OF 139-3. 

See Mad. act IV OF 1B89. 

See U.P. ACT XXXVl OF 1855. 

(1)—Ss. 12 and lo—Cou/isca(ion of salt 

lound without pass—Iaf» niion seii.^Whfn 

8ftU ot A qaaDtiiy exceeding five seer,s is Jouod 
witbio the limits proscribed by s. 12. unpro¬ 
tected by a pa^s. the salt U cootribaod and 
such salt U liable seiaare. ihe parties trans¬ 
porting it being liable to be paoisbed under 
fi, 16. It matters not whether any arremot or 
indention to sell is pcn?»ed nr not. QUtCKN v. 
OP^TULLA. 6 B L R Cr. 381 ; GOViiits^IKNT 
OP BENGAL V. AKaTOOLLAH, 15 W.R. Cr. 
21 . 

(2)—S. 16 —Rawana, end‘)rs<3m‘n( o/. by police 
or customs facets.—A raway*a as defined by 
this Act incomplete on tne face ol it without 
any certificate by way of eudorsecnent, signed 
by the saperintendent showing that tbeondorso- 
meet ma le by the preventive oHi iees ot ou^loms 
have been ex^m ned by him. Tne seoiiju 
cives power to fine when the salt is ootspecifijd 
the riu^iua In re KlSBOUV MOBUN 


m 

PraMaNICK, 23 W.R. Cc. 8 

(8) —S. 16-SaU carried pnrrlv by land and 
parity by Where a person, woo bad 

taken a quantity of salt under a raw^na lor 
tcftOiit from OUcutta to hispo^a^i, p^rtofiho 
journey to be performed bf water and pact by 
land, conveyei a portion ol it to bisgtlnh where 
the rawana was, and was conveying the rest in 
twos^picato bitohej by land, ic was boll that 
he could not b^ co'ivioted under « 16 QUBEN 
V, OfclUNOBB OaURN Das, 22 W R Of. /I. 

(4) —8. 16—See No. 1, supra. 

(5) _Ss, 16 anl 18 -^Possc's^on of conlrabtfid 
salt*—A conviotioo for ponstfSdioa of o'intraband 
salt would be set aside, if the salt had already 
reached its distmo loo and was non en rout*. 
QUBE"! V. CHUNDRO MOHUN BHOOVA, 22 
U R. Cf. 82. 

(8)—Ss. 16 and 21 —Pws^ssion and sale of 
salt*—Where a person was omvicted under 
B, 16 and another under s. 21 of the same A:tt 
the form»r with having had in bis pOHseS'4ton 
salt not covered by a rawana and the latter with 
having sold to ihe (ormer the said salt, held 
that the ooDv^otmci of the former under s* 16 
was illegal, the salt in bis possession having 
been a portion ot salt for which the latter had 
taken out a rau^mx, but thtt the conviction ol 
the latter under s. 21 was proper, as he h«d 
failed to certify the salt sold by him to the 
former on the ba*k of the ratoana. In re 
BHAG But DEY, 18 W R* Cr. 64. 

(7|—S. 17—J tflietion of penalty on owner and 
jSftiant.—In a case of oo'^viotton for having in 
poisesaioQ oootcaband salt, the penalty oaonot 
be inflicted on the owner of the salt and al^o 
on the servant or gom^$iha of the owner who 
baa the salt in his poesessioo* Id the above 


2.^Bengal 4c/s—continued. 

Act VII of 1B64 ^Salt)— concluded. 

oaso. the po^sosi^ion of the servant was held to 
be the pos'^e^sion of t^e inaslor. Ifire GUNGA- 
DRUH SahOO. 22 W R Cr. 9. 

(8) —S. 18—Coji/l cafh7i of salt — Poicer of 
rrZ:*a5iu7 fre^n coH/i<cria >fc — Under the above 
section. s tit not being convoycHl by tbe route 
and lo the pla^'O proscribed in th'* rnio'ina be¬ 
comes absolutely confUcatod. The p^wer of 
releai^iiig any such salt M vested in the Boird 
of Keventi** underHtl and nor. in tbi‘ M igiq- 
traie- QUEEN v, BOIDONATH,? W R Cr. 48. 

(9) — S 18 — S>U Sfiz'^df pow*r of 

to release.— k Magi'icrate na'^ no Huibority to 
release silt seized under circinns'aticos in 
which the soizore h founi, on ihc trial of an 
oSo*'d‘?r, to hivo been svarrvoted by 18. Act 
VII of I8r4 (B.O ). Criminal circular 
NO. 4 OF J-2TH JUNE IbGT, 8 W R Cr. Cir. 1. 

(10) —S 18—Co‘>vi'‘Zion o/ bolh prnicioal and 

aejent —A Magistrate can, urider tne above 
sect on. convict bor.h the owner of cnitraband 
salt and bis ^gont who trin«ports it. The M v^is- 
trate need not pa^s sontenne on the iniu/e*'S of 
the boat in wh^ch the ealt wa^ being irvnsport- 
od when seized, when their b >at has h»®n ilrf>ady 
cnriB cited hv the QURRN v. 

MODHUN MOHUN 1»aL CHOVVDHHY, 23 W.R, 
Cr. 7. 


(ll)—S. 18—See No. 5. supra. 

{\2i —S. 21 —See No. 6, supra. 

( 13 )—,q. 29—Power of M'tg strnle to confiscate 
—The power of a Magj^trvie under 8. 29 to 
cnnfi-caie salt not proboc'ed bv t^rnwani in a 
prohibited district is not afi icted, b cause there 
was no attempt or intention to sell the salt 
within the prohihitAd distrieb. GOVERNMENT 
OF BENGAL V. AKATOOLLAH. 15 W R. Cr. 21. 

A* * •. ^ ^ 

Act VI ot 1859 (Transport of Native Labour¬ 
ers).i 

[REP.. BEN. ACT II OF (870.] 

( 1 )_ 5 31 — Proced'ire under section — Crim. 

Pro. Code nfir.K, s. 444.—Tho procedure under 
B 31 must be cooduQled in accordance with 
8 44 4 Grim Pm. Gn(e. '961. 1 1 mat er of 
the NORTHERN ASS MTEV COMPANY. 3 B L. 
R.A. Cr 39 = 12 W R Cr. 23. ,, 

(•2)_Si 31 and ^2—Protector of labourers, 
pow ro/—Wtoes of labnu'ers — Afo te rf taking 
account —Uniil an enquiry ia made under 8. 31 
iha Protector of Ubnuror-* ia not cmDeti’nt 
to act uud-r a. 32 In th» mafor of'he NOR- 
THURN ASSVM TBA COMPANY. 3 BLR. A. 
Cr 39 =>12 W R. Cr. 29. 

( 3 )—S. Essentials fora conviction under 

ggction .—Tn aupport a oonviclion under 8. 32, 
it must be shown that the w.Res or p.rt of (he 
wa(;ea due have remained unp.il for mire than 
gia months. But in an account curcant, the 
payments are not to be apompriated for the 
wages of the month in which the payment was 
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2 ■“'Bengal Acts —continued. 

Act VI of 1865 (Transport of Native Labour¬ 
ers!— c(ju cludid. 

mafle, hi the ni'itter of the Northrrn 
ASSAM TE\ COMl'ANY, 3 B.L.R. Cr. 39-12 
W R Cr. 29. 


32—See No. 2, supra. 

Act VII of 1863 (Bengal Uiinicipal Slaughter¬ 
houses and Meat Uarkets). 

[Short title given, act i of 1003 . 
Title, preamble and s 8 rep in pt 
S. 1 AM.. ACT I OF 1903 ; ReP. tiN ASSAMj’’ 
ACT V OF 1397.] 

(U—Li eus? fer carri,ifig on slaughUr-house 
— NoUct of levocaiion.—The lengih of nonce 
to be giveu to persons bolding licenses lor 
carrjirg on slaughter bouses under the Act 
must be deleroiiuod in each case according to 

Its own panicular circiimstaticc-». 27ireMR E 
Verb H.^ldane. 6 W.R Cr. 76. 

[^1 1 —Using place as slaughter house .— 

No person is liable to any penally under the 
eectjon except a person who. without a license 
uses a place or building as a slauchterbouse 
either by letting it out for eucb purpose, or by 
employing serv.rjls and others for the purpose 
of killing cattle thereicj; but a person who may 
be the mere servant of a bu-cber killing cattle 
ID a panicuiar sUugbtsr house or a butcher 
reporting accideuiHliy or occasionally to a 
slaughior-bouso f-r Ibe purpose of killiog an 
ox or a sheep thor.-, docs not use the place as a 
slaughterhouse within the meaning of the 
above section. MUNICIPAL COMMISSIONERS 

FOR TEE Suburbs OF Calcutta v. Zamir 

SHAIKH. 16 W.R. Cr. 4. 

^ - Hl'iuqhUring cattle-Owner of a 
3(<iug/tfei-/jouse —The owner of a slaughter 
house, by giving it in lease to another, parts 
with bis interest in it. and ceases to have anv 
power to allow or disallow the slaughtering of 
cattle therein, and in such a case, be does not 
bring himself within tbe term.s of the above 

section. Municipal Commissioners for 

THE SUBURBS OP CALCUTTA, v. Pftt 
TIONERS. 14 W.R. Cr. 67 = 6 B.L.R. Ap. 28^ 

Act I of 1866 (Ferries, amendlag Bengal 

Regulation VI of 1819). ® 

Eastern Ben- 

xn OP 18910°'' 

• against the pro- 

?ErRY! l6 W.rm 

Act II of 1866 (Calcutta Suburban Police). 
[Short title given, act i op 3903 • 

SS 26-30 32 REP.. BEN. Act II OP 1867' 

8. 8 , s. 19 REP , Ben. Act i of 1874 • a 4 i 
AM , Ben. act Ii of iSae, S 2 • s li ’rpp 
Ben. Act I op i890. s. s ; ss. Iia 43a ma" 

8. 48 AM., Ben. act II OP 1895SS. 31, 62 


^ —Bengal 4 cfs—continued. 

Act II of 1866 (Calcutta Sabarban Police) 

— concluaed. 

RRP , S. 51 REP. INPT.. ACT I OP 1903- s 10 
REP.. Ben. act VI OF 1905 : s. 17 REP. NEW 
SS. 17. 17A, 17B. 17C 1NS..SS. 39. 40 (13) 43 
AM . Ben. Act III of 1907.J 

Ss. 39-A (4). 49-A—See BEN. ACT IV OP 
1866, 8. 62-0, ols. 4. 6, s. 102.17 O.W N. 505 
- 18 lud. Cas. 6S5 = 14 Cr. L.J. 125 =40 C. 470. 

Act lY of 1866 (Calcutta Police). 

[S. 52 REP.. BEN. ACT H OP 1867, S. 17} 
s. 67 REP.. Ben. act I OF 1869. s. 8- S. 2 
REP.. ACT XII OF 1873; S 103 REP.. ACT 
XII OF 1875 ; S. 40 AM.. BEN. ACT U OP 1876, 
S 12 ; SS. 22—24. 20-28. 30,31,69, 73, 82— 
84. 96—98 REP,, s. 79 reP. in ft.. ACT IV 
OF 1877 ; SS. 63—65 REP.. BEN. ACT IV OP 
1879; SS. 68. 72 AM.. S. 68A INS , BEN. ACT II 
OF 1886; S. 17 REP.. BEN. ACT I OF 1890, S. 3: 
S.p.AM..SS 6SB. 72A INS . BEN ACT II OP 
1896 : S 3 AM.. Ben. act hi op 1897 ; SS. 3, 
77 REP. INPT..SS. 2-5. 33,95 AM.. li’ORM BIN 
SCH. REP,, Act I OF 1903 ; S. 16 REP., BEN. 
ACT VI OP 1905: S. 43 REP.. NEW SS. 43, 
43A. 43B. 43C, INS.. SS. 46, 62. 66 {131.72. 
80 AM.. S. 51 REP. IN, PT. AND AM., BEN, 
Act HI OF 1907,] 

See Act V of 1861. 

See ACT VIII OP 1895. 

See Bom. Act XlII of 1856. 

See Bom. Act XLVIII of 1860. 

See Bom. act IV OF 1902. 

See BUR. ACT IV OF 1891. 

See Mad. Act XXfVoF 1859. 

See Mad. act I OF 1835. 

See Mad. Act lU or 18S8. 

® Powers of Deputy Commissioner. 

Ddpacy Comasi^^siooer oi Polioo, uoders. 6 
of Bdngal Act IV of 18C6, has all the powers 
of A Commissiooer, subject to tbe control of 
that officer, that is to say, the Commisaioner 
may at any time eet aside hie orders, or he 
may give, either in printing or otherwise, any 
special direction with regard to any matter* 
Apart from suoh special direction, any act of 
the Deputy Commissioner, provided it be with¬ 
in the powers of tbe Commissioner* is made 
valid under that eeotioo. No instruotions 
either io writing or otherwise, or either general 
or in regard to specific aotj», are necessary* 

Forsyth v* Wilson, 20 c. 670. 

(-1)—S. 9—-Circular order aulhorieing 
Calculla police to inquire into matters, —8. 9 of 
the Act authorizes tbe Commissioners to issue 
orders from time to time for various purposes* 
amongst which, one is ‘‘ to render the police 
force efficient in the discharge of all duties.'^ 
The circular order autborising the Calcutta 
police to inquire into matters comes wjtbio 
the scope of suoh a purpose. BiJOYBNDBA 
LALL Mitter V. Empbbob, 7 O.W.H. 833. 





513 


THE ALL INDIA DIGEST, 


514 


2, — Bengal Acts — oontinuod. 

Act lY of 1866 (Calcatia Police)— mntiniud, 

(3) —S. ; 3 23^ ci. (c —officer bt inq in 
po$S€$%wn of mon**y when on dulv-^Con(r>iven^ 
lion of order of Commissioner of poLce^Onh r 
ccmtrnv^ned^ nece'^siiy of proof vf — Pien oi guil //. 
qualified —The peiitioner W4S pUced on hi^ trial 
uoduc s cl, (c) ot Act IV of 18(36 (B.C.) (oc 

beiug, whiles on duty, in p^^ses-ion of auna^ 
four, oon^riiry t'j au order of the Cornm'^i^ionec 
of Police. Af(oc iho c xaiuinatioa of ono wiincsi^, . 
the petitioner pleaded guiUy to having the 
money in bts posse^sioo. He, howov«‘r, stated 
before the MABi^trat*' ihV. at the time in quee 
tion he not on duty, but ci»gaged iu ibe 
privite busiuesA of a Police cflicer and al^o that 
be had been on duty the pr;.vious night Thu 
Magistrate convicted iho accused i n this plea 
of guiliy. The order the contiaveorion of which 
was the *'ubjoct* matter of the prosecution wa® 
not proved. Held^ that a copy of the Govern- 
meot order or an extract therefrom or a 
reference thereto should have been placed on 
the reco rd. That tbe petitioner's plea of guilty 
was to be looked upon merely as an admiSHloa 
of the fact (bat he bad at the time in question 
the sum found upon hie person. The High 
Court set a^idc the conviction and sentence and 
directed a re«triai by a new MiKi8i.ra'e. GaYA 
Ray V. EMPEROR. 18 0 W.N. 1273-13 Cr.L J. 
703-26 Ind Gas. 131. 

(4) —S 26 — Pow'r of Magistrate. —A Police 

Magistrate had power to convict summarily, 
under the above section, lor an offence punish* 
able under -4. 16, Pi^nal Cole QUEEN v- 

MahOUB KU.aN. 1 B.L.R.O. Cr. 39* 

(5) —8i. 30 and 37 —See ACT I or 1870, 6. 39, 
13 C.L R 330, 

(6) —8. 37— See No. 5, supra* 

(7) — S- 44— Betting on colion Agures, it an 
offence ^Calcutta Police Act (lY, B.O,, of 1866, 
as amendtd by Act III, B.C. of IB97) — Disfinc* 
(ion between gaming and wagering—Cotton 
gambling not a game of conftsl,—No form of 
batting or w^goring without instruments other 
then rain-g imoUag is an oScace as created by 
Aot IV (B.O,) of 1860. Apart from legislation, 
taio gambling is gaming only when a complete 
apparatus is used for the purpose, otherwise it 
is not. Gaming is playing at any game, sport, 
pastime ot exoroise, lawful oc unlawful, for 
money cr any other valuable thing which is 
staked on the result o4 the game, t,^., which 
is to be lost or woo acoordir*g to the sue- 
cess or failure of the person who has staked. 
(1 Ellis and BUokburo, 280 (1852). (1903)2 
K.B, 429, R ). Wagering which iocludsB betting 
IB making H contract on au unascertaioed event, 
past or future (in which the parties have no 
pecuniary interest other than that created by 
the contract), by which the parties are to gain 
Of lose according as the uncertainty is deter¬ 
mined one way or another. {(1892) 2 Q.B. 484, 
R*) OottOD gambling it betting pare and simple, 
Sooks, papers, notice boards and list of prices 

88 


2.—Bengal Acts • continued. 

Act IV of 1966 (Calcutta Police)— cotitinned- 

furnish tvidonco of ^aniblin^ but uro not ius* 
trumen'A of gunme. U>M J’RATAP NE^r\Nl 
V ICiNca-RMlMOKOU. 16 C W N 838 = 16 CLJ. 
250 = 13 Cr. L J. 603 = 16 Ind Cas. 171=39 C. 
968. 

(9)—S. 46 — St.'n,\dt irana}i(s — Power of 
Dcf^uty Conimu^sio A I> (XnnmiF- 

>ioncr is ttupnwered to i«-suo warrauts 

under s. 16 of the Aol. FoKSV I H v WILSON 

' 20 C- 670 

1 

(9) —Ss. 46. 12 - C>^7}i)non (j<tfuinn hon'i — 
undt r s. 40 of the Col utta Pclwe 
Act, uivUr what Cirinmatanc^s it moi/ ense — 

' Existence of a warrant ivhwh has Oicn ixecuted 
not in si other pfrsonfi wh^ hts been 

convuied and tried, haralg a justification fvr 
artest. lohen the arrest is not really mtide undtr 
I %t— In iian I\nal Code, ss. 323, 3 12 .—When a 
person is arrested for an < ffence not rcaliy 
uuCcr w.*rraat, the mere fact rhai. a w.irrant 
bad becu isi^ued for bis arrest, which warrant 
bad boon executed against other persons, who 
have since been convicted, can hardly be put 
forward as a justification for the arr»>st. Where 
au arrsst of a perfion. who was gimufiog io ao 
open place in view of the police, is sought to be 
justified as Laving been mit c under s. 74 of 
the Calcutta Police Act. it must be found that 
the place where the gambling ivas taking place 
was a commou learning house Tbe presumption 
referred to under s. 46 of the Calcutta Police 
Act, cannot arise in % case wh( re fho arrest is 
not made on a warrant ABDOOL KARIM v. 
Emperor. 4 C L J. 92 = 4 Cp. L J. 71. 

<10)—S. 62.4, els. 4. 6, s. 102— Calcutta 
Suburban Police Act (II 1J.C» of irCG). s 39-3, 
cl- 4, 5-49 A—Calcutta and Suonrian Police 
{Amendoi n(| Act (III. B,C of 1910). s. IG — 
Power of the Co?ninis$io7(er of Police to prohibit 
procession or public nsstviblp, scope of, and how 
to be ex<rciSi d—Indian L^gidatures^ compitency 
oft to make sncA regulations .— A power such as 
that conferred by ci. 4 of s 62 A of tbe Calcutta 
Police Act and cl. 4 of s 39-A of the Suburban 
Police Act as amended by tbe Calcutta Subur* 
ban Police fAuioudment) Act must be exorcised 
strictly according to the terms of the Ststu:u« 
It is one thing to say ebat a procession will not 
be allowed, and q>iite another thing to say 
that, if a proce&siou is formed, particular in* 
dividU4ls are not to join therein. The law docs 
not give tbe OommiMsiouer of Pol ce power to 
discrimmato between individuals in this way, 
Bt.ld, further—cl 4 of s. 62 A of the Calcutta 
Police Act and cl, 4 of s, 39*A of tbe SuLurbbii 
Police Act require that an order made there* 
under should be iu writing, but do not require 
that public notice should be given of it, Tbe 
Indian Legislatures are competent to make 
police regulations of this kind iu tbe interest of 
tbe public oeaoe ands^fety. LeaRaT HOS6 A1K 
V. Kino-Emperor. 17 C W.N. 508«I8 Ind, 
Cae. 68S»ii Cr.L.J. 128»40 G. 470, 

(11)—6, 72—See No, 9, supra. 
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2,—Bengsl Acts —contiaued, | 

Act IV of 1866 (Calcutta Police)— concluded. 

{12)-5. 99 (1 )—Term **prosecutions'^ ex¬ 
plained Inspector df^taining persons in custody 
for police enquiry-—The word “ prosccutioDS 
in cl. (I) ol s. 99 of the Calcutta Tolice Act 
** criminal pr •'-ecutions and the clause, 
so far as tho rule of limitatiou goes, articles to 
criminal prosecutions as well as to civil actions. 
Where a Police Inspector ici Calcutta, purporting 
to act under a circular order issued by the 
Commissioner of Police, detained a person id 
custody (or tbe purpose of police inquiry, held 
tb^t tho act of too Inspector was done or at 
least intetidcd to bo done under the provisions 
of the Calcutta Police Act, in the absence of 
any evidence to show that he did so in abuse o( 
hts authority and under colour o( it for the 
purpose of harassing or injuring the accused. 
TbereforOt a prosecution of tho Police Inspector 
under s 342, I P.C.. aftet expiry of three 
months from the date of the commission of the 
act is barred by cl.(l) of s. 09, BMOYENDRA 
LallMitterv. Emperor, 7C.W,N. 883. (23 
C. 55. 22 Cb. D. 511, R.) 

(13)—S. lOi-See No. 10. supra. 

Act VI of 1866 [Calcutta Municipality 

(amending Ben. Act VI of 1863; ] 

[Reiv, Ben. Act iv of 1876 ] 

S^e Sentence—Pine, i B.L.R.o. Or. 41 = 

18 W.K. Of. 44, Note, 

Act II of 1667 (Oambliag). 

[SHORT TITLE GIVEN, BEN. ACT I OF 1903, 

8. 1. AMENDED BEN. ACT III OF 1897, SS. 1, 
14, 16. Rep. in pt.. s. i7 Repealed act 
I OF 1903. REP. {IN Assam), act xn OF 
1891. Declared in force in Santh.al 
PAROANAS, Reg. Ill of 1872. S. 3, AS 
amended by Reg. Ill of 1899, s. 3.] 

See ACT III OP 1867. 

See BOM. ACT III OP 1866. 

See BOM. ACT IV OP 1887. 

See Bur. Act XVI OF 1334. 

See Bur. act 1 OP 1899. 

( 1 )—rnsfruwenfs of gaming—Public place — 
Eorse raising machine called little horses ^'— 
^'Public place," defined.—The acused kept a 
machine known as ** little hor^'es " which com 
sisted of metal figures of bocaos which could bo 
made to move in concentric circles by turning a 
handle. The horse which occupied a certain 
position when the machine halted after being 
thus set in motion, is the winning horse. The 
public staked their money on any of the horses 
before the machine was started. The accused 
took all the stakes returning four times their 
stakes to those who had staked on the winniog 
horse. The place, in which the machine was 
kept, was an open piece of ground near a bazaar 
and was not separated from it by any wall or 
fencet although it was private property. 3eld, 
that the machine was an instrument of gaming 
and the plaoe was a public place, A place may 


2.—Bengal Acts —continued. 

Act II of 1867 (Ganibliag) 

be a public place, though it may be the private 
property of An individual* Where a piece is in 
any wav dedicated to the use of the public, it is 
of course a public place. But when it is owned 
privately, and such dedication has taken place, 
the question whether it is a public place seems to 
depend on the character of the place itself and 
the use actually made of it. If the place is an 
open pioco of ground, the presumption that it 
is a public place is naturally more easily created 
than where it is a building, or is surrounded 
by a wall HARI SINGH v. JaDU NaNDAN 
SINGH. 31 G. 542 = 8 C.W.N 458=^1 Or. L J. 
349. [R.. 39 C 963 = 16 C.L.J. 250 = 16 C.W. 

N. 858 = 13 Cr. L J. 603 = 16 Ind. Gas. 171. 9 
N.L.R. 164=21 Ind. Cas. 910 = 14 Cr. LJ. 
670, 9 P.R. 1905, Cr. = l23 P.L.R. 1905 = 2 Cr. 
L.J. 46.] 

(2) —Arl not extended to Jungipore—Conviction 
under Act ilUgal. —Ca^e where, in consequence 
of the Governmont Notification extending 
Bengal Act II of 1867 to Jungipote not having 
been published in three consecutive numbers 
of the Government Gazette, a aeotence of 
rigorous imprisonment in default of payment 
of fine pissed under such Act was cancelled. 

Queen v. zohur sheikh, 18 W.R. Cr. 41. 

(3) —Sec Penal Code, s. 2i8, 27 C. 144. 

(4) —Ss. 1 and 6—Instruments of gaming'^ 
Coins and coii^ries.—Although coins and cowries 
may not necessarily be implements of gamingi 
yet, when it is found that they are actually 
used in gamingt they do become within the 
meaning of the Act " iostrumonts of gamiog*'* 
amrit Singh v. King-Emperor, 5 C.W.N. 
503. 

(5) —S. 2— Government yiotification—Subse^ 
quent 7iotificatton, —The notification issued by 
Goveromi*ut under the above section should 
specify the limits of any town to which it 
intended the Act should apply, and must be 
published in throe oonsecutive Gazettes* 
Where a first Dotification, which extended tbs 
Act to a town with specification of limits to 
which it was intended to be applied, 
published only oooe» and a subsequent notifica¬ 
tion, published three times, extended the Act 
to the town without specifying the limits to 
which the Act was to apply, it was held that 
the subsequent notifications were not 

but that did net prevent tho operation of the 
Act in places which are shown to be undoubtedly 
withiu the town according to its ordinal 
designation. In re Banee MADHUB KUNDOOi 
21 W.R. Cr. 23. 

(6) —Ss. 3, l0“Game of chance, of 
RUig game — Chief eleriient, skill — Cerlat 
anienml of chance—No offence.—It a 

one of skill, it is not an offence under 
Gaming Act; if it is a game oi mere obaocoi i 
is ; where the chief element of a game is one o 
skill, the game is not an offence, altboug 






517 


THE ALL INDIA DIGEST. 


518 


2.—Bengal conlioaed. 

Act If of 1867 (Qambliog)— 

there is an e1(?mont oC chance in it» Haui 
S lNQH V. KINO-EMI^BKOR, 6 C.L. J. 708 - 6 Cr. 

L. J. 42L [Diss., ‘23 lad. Cas. 484*16 Cr. L. 

J. 276;i?.,40 0.702*17 O.W N. 883*14 Cr. 

L. J* 452 = 20 Ind. Cas. 612; D.. 34 A. y6*8A- 
L,J. 1262= 12 Cr. L,J. 612 = 12 lod. C^s. 9^8 J 

(7)—S. 4— Gambling — Common gambling 
house. —Where the promises of Messrs. J. aud 
Co., were used, during the night, when they 
were deserted for business purpose^, for the | 
purpose of gambling for mooibs together, to 
the proQCr oi the ciura'uus left in ebargo thereof. 
held that the premises could not be regarded as 
a ** common gambling house,*' oven though tbo 
duncans ought have made some profit out of 
the gambling which went on there. MOHHISII 

Nabain Panday v. Emi>eror, it C.W.N. 
972*6 Cr. L J. 228. 

i8) —S. 4 — consfiftifes under the I 

section.—To sustaiu a coovictiun under s. 4 ot 
the Act, two things have to be established, 
first, that the accused were found gaming, and, I 
second, that the place whore tbej were found 
was a onmmoD gaming house within the mean* 
ing of the Aot. Tbo merj fact of gambling 
having taken place m the bouse ou previous 
occasions is not sufficient to make it a common 
gaming bouse within the meaning of the Aot. 
QUE£N-Em’RBS8 V. MaKUND RaM, 23 C. 
432. 

f9)'^-Ss. 5 and 6— Gambling — U>iauthorised 
entry and arrest. —A Magistrate can convict 
persons under s. 5 of Act II of 1867 (B.C.) even 
on an uoaulborised and illegal arrest by a 
poliae officer, provided there is proof, indepen* 
dent of the presumption rnised in s. 6 of tbo 
Act, that the bouse, where th^* arrest was made, 
is a gaming bouse. NAZIR KSan v« PrOLADB | 
DUTTA, 4 C. 639. [F., 12 Cr. L J. 28 = 8 Ind. ^ 
Cas, 1127 = 6 N.L.R. 168; fl., U.B.R, 1832— i 
1896, Vol. I, 123 ] 

(10|— Ss. 5. 6— Sub’Inspector's power of 
arresting'^Oambling.—V/hQTQ a Sub*lospector 
of Police, not authorised to do so by the District 
Magistrate or Supurintendont of Police, under 
B. 5 o! the Act, enlcn* an alleged gambling* 
bouse and arrests persons, a Magistrate cannot 
convict them, even the presumpvioo of evidence 
created by e. 6 not arising iu such a case. 
Sreram Chandra Lerkan v- bipindass, 
4C. 710. [F.. 12 Cr. h.J. 28-8 Ind. Gas. 

1127 = 6 N.L.R. 163.] • 

(11)—S. 6^Common gaming house* —A house 
^nnot bo considered, as exclusively private in 
Us character, which is used for the purpose of 
gaming, by a large party of people of diSerent 
social position and standing who would not 
ordinarily be friends or guests of the owner. 
S. 6 would raise a presumption that such a 
house in which coins and cowries were found 
was a oommoo gaming*house. AMRIT BlNGH 
y. Kinq.Bupbror, S O.W.M. 503. 

Instruments of gaming 
— Presumption.^ AUhongh ooins are not 


2.—Bengai Acts —continued. 

Act 11 of 1867 (Gambling)—con/iHiicd. 

instruments of yet, being 

diflereitt frem cnius, may be (resU^d us instru- 
menls of gamiim, when they arc Uj«{*d Afl 
counters, or us a me ufis lo I’iiiry on gaming. 
The find lug e4 co\srie>. m a li^ u-e up 'ii search 
made under a warranv, will, iiri ic*r s, 6 of tbo 
Act. raise a rebuttable pre ^uinpti ni that the 
house is used as a cornnvui eHining house. 
QUEEN-HlMPUESS v. M\KUM) liAM, 25 C. 
432. 

(13) —S. C — See No'*. 4. 9. 10. s^ojyra. 

(14) —S. 10 —Sec No. 6, supra. 

(15) —S5. 10. 11 — iSaynbli g ~ fiing’gnyno — 

Game of mere shitl Mvayjiro ( f **77i(re" — 
Evidence Act, s, 105 - Onus game is gayyie 

of^'niere" sfcii/.-The words “ more .skill'* in 
6 . 10of the Bciignl Gatiiblirig Art of lbG7 import 
the meaning pure skill.’* No form of the 
ring game can be a game of pure skill (6 C.L. 
J. 70^‘*6 Cr. L.J. 42), Diss ) Tbo games 
of skill spoken of in s. 10 obviously refer 
to games where there are two parties sit¬ 
ting their skill again^t each other. Tborcfcrc, 
a ring-game kept for the profit of a man who 
docs not play himself and uoe.s not pit bis skill 
at all against anybody cannot f ill vvitbiu the 
cxccptioo to 8. 10 of tbo Art. The enus to 

show that any ofirnce falls wi biii a general 
exception of tbe Giimblinc Act, is upon tbo 
accused and it is for him to vbcnv, in order to 
bring tbe case under s. 10 of the Gaiublmg Aot, 
that the game played is a g^mc of mere skill. 
Where in a ring gamc it was found that tbe 
particular position in which the table was 
planted roodcrod it a matter oi almo>t mere 
chance wbolber any ring alighted on tbe peg 
or encircled the com : Held, that tbe game 
was not a game of mer^ >kill and did not fall 
under s. 10 of ibe Gambling Aci. RAM 
Nbwaz Lal V. Emjmjroh, 15Cr. L.J 276 = 
23 Ind. Cas. 484. 

(16) —S. 11 — ** Place,^* meaning of — Con¬ 

fiscation .—The word place” in s- 31 cannot 
but bo a public place, and evidently ejusdum 
generis, with tbe other words in the section, 
public market, fair, street, or thoroughfare. 
A place within a thakurbari aurrounded by a 
high compound wall is not a public place. [/?•* 
8 C.W.N. 468 = 31 C. 542, 31 C. 0)0 = P C.W.N. 
692, 8 Bom. L.R. 22 = 30 B. 348 = 3 Cr. L J* 
216.] If tbe conviction under s. 11 cannot be 
sustained, tbe order for confiscation must also 
fall. KHUDI SHEIKH V. KING EMPEROR, 6 
C.W.N. 33 [i?., 10 Cr. L.J. 16, 14 Cr. L.J. 

070 = 21 Ind. Cas. 9X0 = 9 N.L.R 164.] 

(17) —S. 11— Pu6fic pface—Osara enclosed on 
all sides nnth doors opening toioards the road.— 
Tbe accused were convicted under s. 11 of tbe 
Bengal Gambling Act. Tbe place in which 
tbe gambling was held, was an osara, enclosed 
on all sidesf with doors opening towards tbe 
road, and with a platform between tbe osara 
and tbe roadt and was a part of a building, the 

' private property of certain individuala. It was 
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2.— Bengal .4c/s—c'^nfinucd. 

Act II of 1857'GAnibMn^) 

flurirjfi fhtv shop, hat not so in 

tho Tin* ^finbline th que.stiofj took 

plnro if'* r inHnichc/*n a crrtxin d\y- licit, 
tb*%f the pUwis not a public pUco wjtbin 
tbo m^ar>»n'i of \\ of the Ant. DUKO\ 
Pu\S\n K^lAVARv. EMPKROU. 31 C. 910 = 
8 C.W N. 592. ffi., 10 Or. LJ. 16.] 

(IS)—S. \\^Public vernudth of a private 
Jmuse.— friiTihlniR in ati os'im (verarid.ib) 
belonging to a private owner would not be an 
oSeiice uudec s. 11 of the Act. if the verandah 
is not used hs ?i cominon giining bouse, ah bough 
the verandah may 6e accessible to the nahiic m 
the sen-o th^t there is uo physical ubstructioQ 
to a person dosir ‘Us td stepping no tn it. 
EMPRKSS V. RaGHOONANDAN Sixo. 31 C. 
912, Note. 

(I9)^S. 11 —Sre No* 15, supra. 

Act VI of 1668 (District Towns). 

IRKP. Brn. act V OF 1876.] 

8cb. K , el. (Ih —JuniCMb OFFICERS, 
LIAHILITY of, U B L R. 254 » 21 W.R. 39i. 

Act VIII of 1869 (Landlord and Tenant 

Procedure). 

[Ss. U. 20 76, Rep. in part. Act VII of 
1870. Rep, (in Bengal .and Eastern Ben¬ 
gal), ACT VI11 OF 1885J. 

(1 )—Suic against ageyit for rent received and 
misavpropriaM — A $ujt will lie against an 
ageut undf^r the Rent Act for rent.^ received bv 
him, wboiber or not be has committed in res¬ 
pect of such rents an oScnce under the Penal 
Code SKINNER & CO. v. RU.IUli ALI KHAN, 
2 W R. Act X, 105. 

V2)^Fraudnlent removal of properly—Decree 
o1 ColUctor's CoxiTi —Penni Code, s. 206—^cf X 
of 1859, 5, 145 (B.C )*—A person, who fraudu¬ 
lently removes property, intending thereby to 
prevent that property from being taken in 
ezecatiou of a decree made by a Collector* 
commits an oSonce, and is punishable under 
8. 206, 1 P.C., and not under s. 145, Act X of 
1859. GOUR OHUNDRR CHUCKERRUTTY v. 
KlSHEN MORUN SINGH, lO W.R. Cr. 46»2 

B. L R* S.N. 4, 

(3) —8. 6—See WRONGFUL DISTRAINT. 8 

C. L.R, 204. 

(4) —8s. 72, 74, 76—See CRIMIN.aL TRES¬ 
PASS, 7 0, 26. 

(5}—8. 74—See No, 4, supra, 

(6) —8 76—See No. 4, supra. 

(7) —S* 101—Procedure — Wrongful restrainU 
—When proceedings arc taken before a Muosifl 
under the abovn section, be is bound first to 
iu(iuite whether an ofience has been committed 
and if be is satisfied that it has, the only order 
bo can make against the ofieoders (not being 
tenants) is that they shall pay the value of the 
crops distrained. PREMCHAND LaHA v 
ADDOITO D08B, 20 W.R. 4<B* 


- 2. — Bengal Acts —continued* 

. Act VIII of 1S69 (Landlord and Tenant 
( Procedure: — concluded. 

1 101—467 X oMR59, 55. 145 and 160 

I —CoHu/—A complaint under s 145 
I is non a ^u>t within the description of suits in 
which, under s. 160. an appeal was given to 
thf' Zilluh Judg»*. In ihe mill r of AIUaNAT- 
ULLA, 6 B.L.R. 569-15 W R. 136 

Act VI of 1870 (Village Chaukdari). 

I 

[SS. 2. 21, 2G AM , OTHER SS. SUPPLE¬ 
MENTED. Ren. ACT I OF 1871 ; APPLICATION 
OF Part II EKT.—(LOCALLY IN ARS.NM , BEN. 
ACT V OF 1876, S. 375; (IN BENGAL AND 
Eastern Bengal and locally in assam), 
Ben act III OF 1884. s 364: Ss 6, ft, 9. 23, 
41, 12« 43. 44, 45 AM . SS 9A, 9K. 46B. INS.i 
j BEN. ACT I OF IHbG; “ DISTRICT MaGISTB- 
[ ATE ” SUBSTITUTED FOR ** MAGISTR.MB OF 

* THE District ” and “ Magistrate ss 1, 
5 REP IN PT.. SS 3. 4, U —14. 35, 39. 42—44, 
62, SCH- B., -.M., SS. 3A. 46A, INS.. SS* 36, 
37. RKP.. S 61 REF. IN PT. AND AM., BBN, 
act 1 OF 1892.] 

(1) —S. ^^Ftyie imposed by Sub‘Divisional 
officer on a mcfubtr of village puouhayet—Ve- 
fure of the order — Revision by lligh Cou><.—An 
order under s 6 of tho Act imposing a fioe on 
the collrctirg m'‘mber of a punchayet is an 

I order by the Magistrate in bis judicial oapacity. 
j The order being made under the provisions of 
an Act uf tho Bengal Council, ibo person on 
whom tho fine is imposed is guilty of an offence 
fe. 4 fp). Crsm. Pro. Code), and the fine is 
roAlisablo under the provisions of thr Penal 
C<>de and Crim. Pro Code. Such a person 
could, therefore, be sentenced to imprisonment 
in default of payment of the fine. An order of 
this nature i*', therefore, a judicial order, end 
consequently subject to revision bv tbe High 
Court. QUEEN-Empress v. ashwini Kumab 
Ghose, 23 C. 421. [fl.. 35 C. 1036, Note*9 
Cr. L.J. 187.] 

(2) —8. 89 — See Crim. PRO. CODE 1698* 
e. 56 (1). 10 C.W.N. 287 = 3 Cr. L J. 201. 

(3) —S.39. cl ( 2 )—Daffadar's authority tear- 
rest'^Con/inuing offence — Theft—Offence* h^ 
long conftnuee. — Under s, 39, ol, (2J, of Aot VI 
B.C. of 1870, a daffadar i^ only entitled to arrest 
a person lor theft onmmittrd in his presence- 
Oue R after having cut down some plan^^io 
trees beloDgiog to J wi‘h the intention of di®' 
honestly taking them, load^jd tbem in a cart 
and was driving away the cart J pursued tbe 
cart and on bis crying out that R had oat and 
WAS taking away hid plaotain trees, a daffadof 
came up and arrested R, Held, that tbe cSenoe 
of theft did not ooiitinue when tbe daffadsf 
came up and as tho offenoe of theft was com* 
pleted before the daffadar came up. and arro^^tefi 
B, the arrest was illegal and therefore tbe 
rescue of R from thedn/fadnr*sou8tody was 
an offence, BaLM DBY v EMPEROR, 

W.N. 367:==7Gp. L,J 188=>aSO. 861. 

(4) ~8. 45—Sea PENAL CODE, 8. 186, U^' 

W.N. a82«37 0. 132. 
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2.—Bengal Acts —oontinued. 1 

■Act Y1 of iSTl <Beugal Civil Courts Act). ' 

[REP., Act XII OF 1887]. 

( 1 )—S. 24— Evidence AcL, s. 57 (')— Judicial 
notice of Mah^ffitdan Ecclesiastical late—Penal 
Code, ss, 1^, 2 \Mi^DisUirbing a rehgwus assem- 

Iq masjid used by the members ot the 
soot, wbo use the word ** amen " iu ibojr 
prayers lu a low toue o( voice, tbo accused, a 
Mabammadau of auother sect called out 
Id a loud loue of voice, accotdiug to tbo tenets of 
bis sect, aod was couvicted of au oQciice under 
8. idC, I P.C Jield by the Full Beuch {Mahmood, 

J., dissenting}. The M-igisiratc should re try 
the case, baviog regard to the lollowiug quos* 
tioDS, Was there an assembly hiwfally oDi^agcd 
in the performance of a religious worship? ri) 
Was such ab&embly iu fact disturbed by tbo 
accused? (d) Was such disturbance caused by 
acta and oouduci on ibo part of the accused by 
which he iut^iuded to cause such disturbaace, 
or which acts and conduct at the time ot such 
acts aud conduct, he kuew or believed to be 
likely to oause such disturbauce? Per ilalimoodt 
J.—[a} To aay that the utterance of the word 
"'amen"' aloud, after the Imam has recited the 
Surai, Fatelia'^ causes a diaturbauco in the 
prayer of a congregation, some or mauy of whom 
8ay the werd lu a low tone, is to coutradict the 
express provisions of the Muhammadan Kccle- 
Biastical Law as eiplamcd by the four orthodox 
Imams.—(b) A moequo once consecrated by 
public worship cauoot m any case revert to the 
fouuder, aud every Mub^mmadan has the legal 
right to enter it, aud perform devotions accord* 
ing to bis own tenets, so long as the form of 
worship IS in accord with tbo ceoognised rules 
of Muhammadan liloolesiastical Law. (c) The 
discussion said to have takeu place after tbeact 
of the acoused, could have only taken place dur** 
ing the interval when tbe prayers were not going 
on. and would not, therefore, fall under tbo 
purview of s. 296.—(d) Tbe accused, being fully 
entitled by law to enter the mosque, to join 
tbe congregation, and to say tbo word amen 
aloud, was justified by law in exercising his 
right of worship within the meaning of s. 70, 
I.P.G.,Per Mahmoodt J,—Tbe Courts ace bound 
to take judicial notice of the Muhammadan 
Bcolesiaetioal Law. and tbe rules of the law need 
not be proved by specific evidence* QUBEN- 
EMPRB88V. R.sMZAN.7 A. 461, F.B.^A.W, 
M, 1885. 111. IH . u A. 494. P.B , 18 C. 448. 
P.C..18 A. 419. P-B.. lO.W.N. 76. 15 P R- 
1902.P B. Cr. = 104 P.L.R. 1902,350. 294 = 12 
O.W.N. 289 = 7 O.L.J. 483 = 3 M.L.J.191.] 

Act II of 1872 (Jute Warehoute and Fire 

Brigade). 

[Rep., ben. Act V of 1879). 

U)— 8s- 4 and 34— Procedure—Storing jute — 
License.—before a coovictioo for storing jute 
in a ware-hoaee nitbout a license can be bad 
under e, 4, prooeediogs ebould be taken nnder 


* Tbees Local Acta were passed by tbe 
Imperial Legislature. 


2. — Bengal Acts —oontinued. 

Act U of 1872 ;Jutd Warehouse and Fire 
Brigade)—(contfudt’d). 

tbe provisions of Oii- X V of the Code of Criminal 
Proeoduii'. 1801. lo- riiiniroii by 6. .'ll of 
Iho former Act. hi >c l;^IL■^i\V^N CHUNDER 
KOONUOO, 19 W.R.Cr. 4. 

(2)—S. 31—Set- No. 1, !.nj>ra. 

Act Y ot 1875 (Bengal Survey). 

[S 67_(UE1-. niCN. ACT VM ti]' In-O, S. 1. 
UHI*. is I’-'KT ACT 1 CIK E'O;. III:!'. (IN 
AhSXM). ACT XU (IF ISIL I H.i l. \ KK D IN 
FORCF IN ANUUL DlSPUlCT, Ui;*i 1 (»1 I'-'Jl. 
S. 3).J 

41—S«Y SURVEY, 11 C.L.J. 417. 

(2)—N. 45—OtiO-«c-io;< la Canougi c oj'/'omferf 
6 i/ Officer —yvnul C' n/r. .v. I'r'O—Wbero 

a Caiionpoe app.Milled by a Senn nu iit Urheer 
ill connection with the t^eiiliiiieiii of evriain 
khtis mehal belonging to (T.jVfUimeoi. was "b* 
strucied in his attempt to drive some pegs in 
tbe land by w.ay of demarcating the tioiiiidacy. 
held, that he vv..s not ajtiog in the di-eb-»rge of 
any public function witbiu the meaning of 
s. 180, as either of the two conclitions required 
by tbe Act bad not been pr -ved. MoULA 
liUX V. IvING-l'illPEKOR. 6 C W.N. 120. 

Act I f 1876 (Regietration of Mahoraedan 
Marriages and Divorces). 

(SHOUT TITLE GIVEN, ACT I OF 1903j. 

See Penal CODE. S. 419. 17 C. COO. 

Act lY of 1876 (Calcutta Municip al Consolida- 
tion). 

[.REP., BEN. ACT II OF 1S98). 

(11—Prosefufion by Corporation—Compiteucy 
of its servant to try as Justice of th: Pmee.—A 
servant of the Calcutta Coiporation was held to 
have such an interest in the result of a prosecu¬ 
tion by the Corporation (under s. 77 of Act IV 
of 1876 ) as to disqualify him fromtryng it as 
Justice of the Peace. WOOD v. CORPORATION 
OF THE Town OFC.ALCUTTA. 7C 322 = 9 
c L R. 193. [il.. 9 C. 397; C'linpartd 34 M. 130 
= 20 M.L.J. 773 = 7 Ind. Oas. 743=11 Cr.L.J. 
621 = 8 M.L.T. 305.] 

(2) —5s. 11 and 12 —Person having no btnefr 
cirtZ interest in the properly for whnh he paid 
taxes, whether qualiJUa nnder above teclions.— 
Wbeio it is found that a certain person has 
hiinsolf DO beneficial interest in tbe property for 
which he paid rates and ta^es, he being simply 
the manager and trustee of such property, held, 
that he was not qualified under tbo above sec- 
tioDB. If his name has been entered in the list 
of candidates eligible lor election as Municipal 
Commissioners, the Chairman will be directed 
to expunge bis name from tbe list, in the 
matter of RAJENDRA Lal MlTTBA. 19 C. 199, 
Note. [R., 19 C. 192.] 

(3) —8. 12— See No. 2, supra. 

(4) —Ss. 75 and 'J9—License—Assessment- 
Finality of.—It is only where any person, by 
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2,—Bengal continued. 

Act IV of 1876 (Calcutta Municipal ConsDlida- 
tion) — cuu'wiJic'/, 


reason of hi^ eicrcising a specified profession, 
is ndynitt^diy and r a duty to take out a license 
under s. 75 of Bouqal Act (IV of 1876), that an 
as^c$->meot bo made ; and t^e finality of 

the Chainnin’s decision roferr^^d to in s. 79 has 
reference ^rily to '^ueb cases. The laasuag ;0 of 
s. 78 doc5 not JUt^Jori^e the Chairman to deter¬ 
mine ('vhen tho fact is denied], wbelbcr a 
particular person is bound to t-tke out a license 
under s, 75. If tbit parson dentes his liability, 
the question can only be determined judicially^ 
i.e., after takun* evid-»noe by a competent Court 
in a provocation undpr s 77, WOOD v. COR¬ 
PORATION OF THC TOWS OF Calcutta. 7 
C. 322 = aC.LR 193. [/2.. 0 U. 897 ; Coitsjticr. 
ed, 34 M 1-80-^0 M L.J. 773*7 lud. Cas. 743 
= 11 Cr.L ,J. oil =H M L.T. 305.] 

(5)—S-. 7,5. 79 -S-’c TR\N.SFRII OF CRIMI- 

N.\i; Cases—M iscFLi,\NEOUs Cases, i c. 

290. 


i^)~S. 77 —for —Soi- 

te^icc of fine —For a cotivictiou under s. 77 of 
Bengal Aof. IV of IS7G for l:eeptne a boarding* 
bouse wiiL > i b a license, ibere must bs proof of 
the accused having bold himself out to the pub- 
ijo as ono who-.© bminoss or profession it is to 
receive boarders for profit. A proper sentence 
of flue under s, 77 of Bengal Act TV of 187G 
should be sooD .rrol by evtdeuce of the assess¬ 
ment on the place of business and the 

amount p.avah|r> for the lieon.se. In the matter 
of the High Court's Criminal Procedure 
ACT X OF 1S75, Wood v. the corpor.ation 
OP THE Town of Calcutta. 8 C. 89i=ii c. 
L.R. 397*4 Shofoe L.R 288. [Expl., 10 C. 
194]. 

(7)—S. n—Prosecution under section—Refusal 
io hear evidence -Legality.—Wheie, in such a 
prosooutioD, the accused denied hie liability, a 
refusal to hear evidence on the point, on the 
ground of the finality of an (improper) assess¬ 
ment by the Chairman of the Corporation, is 
illegal. WOOD V. CORPORATION OF THE 
Town of Calcutta. 7 c, 322 = 9 c.L R. 193. 
[R., 9 C. .397; Compnred, 34 M. 130 = 20 M.L.J. 
773 = ynd. Cas. 743 = 11 Or. L.J. 521=8 M. 

L• dU5* J 


(8) 8. 79 —See Nos. 4 and .5, supra. 

(9) —S. 88—Annual value — Meaning.— 
Annual valuo, ” in the above seotioo, means 
annual letting value, ” Per IVifson. J. 

nundo Lal Bose v. Corporation for the 
Town op Calcutta. ii c. 275 . 


(10) S. 104—iScope of section — Queere.— 
Whether the above section ought to be regarded 
as an luterpretation clause, or as only direotory 
as containiug instructions to the Commissioners 
hovy to proceed when exorcising the jurisdiction 
under e. 88 of the Act. Nundo Lal Bose v 
JoRpoRation for the town of Calcutta, 

jII we « I 9, 

(11) —S. in— Certiorari .—The High Court 
will_ interfere and quash proceedings on certio- 
rart, notwithstanding the provisions of the 


2.—Bengal 4cfs—continued. 

Act IV of 1876 (Calcutta Municipal CanBOlida- 
tioo)—concfwdeii. 

above section, if it appears that that the 
Commissiooers have acted without or in excess 
of juri'idiction. NUNDO LAL BcSB v. CORPO* 
RATION FOR THE TOWN OP CALCUTTA, 11 C. 
275. [/?., 35 C 859«I2G.W.N. 709 = 7 C.L. 

J. 631, 3GM. 72= 13M.lt 367 « 13 Cr, L.J, 
723 = 16 lud, Cas. 755 = 23 M.L.J. 393 = 1912 
M.W.N. 1012.] 

(12)— S. 2iQ — Convicticn for keeping animals 
without liceyises^Coniinuancc of same offence 
before coHviefion.—Under a. 248 of Beug. Act 
IV of 187G, a milkman, who been convict¬ 
ed and fined under the section for keeping an 
animal without a license, cannot be again 
prosecuted for the continuance of the same 
offence before the date of the conviction. Nor 
can such a milkman be separately prosecuted 
for tbe o06Qce, for each d-iy tbo oQeuce is con¬ 
tinued as a separate and distinct offence under 
Ihe above section before cooviotioo. CORPORA¬ 
TION OF Calcutta v. Matoo bewah, 
13 C, 108, 

Act V of 1876 (Bengal Municipality). 

[S. 159; Rep. in part hy Act II of 1901. 
Rep. (in Bengal and E .stern benoaei 
Locally in Assam), Bkn. act III of 1884.] 

(1) “S. 21G. proscciUicn under—Bench of 
Magistrates^ potat of — Omission io remove 
oisfri/efion,—la a prosecution under 8. 216 of 
Bengal Act V of 1676, a Bench of Magistrates 
has jurisdiction to determine whether the order 
that had not been carrii^d out was a proper ooe 
or not. Municipal Committee of Dacca 

V, SOMEER, 9 C. 3S = 5 Shome L R. 79 aod 92. 

(2) —S. 256—See Orim. Pro. Code, 1898, 
s, 656, 10 C, 1030, 

(3) —S. 313— Bye-law ultra vires under 
Bengal Municipal Act {Bengal Act V of 1876)— 
Effect of s 2 of Bengal MuyUciptl Act (Bengal 
Act m of 1884—B.ve Zrtw 83—Faiidify.—Tbe 
word ••prescribed" in s. 2 of Act III of 1884, must 
mean *' duly *• or lawfully prescribed, aod tbe 
section cannot make infra litres a bye law which 
is obviously ydtra vires under Act V of 1876# 
The byc-law 83 purporting to be made under 
s. 313, Bengal Act V of 1876, and sanctioned by 
the local Government provides that persons 
failing, after service of notice, to trim trees 
overhanging tanks, which are likely to foul the 
water thereof shall be liable to a fine not exceed¬ 
ing Rs. 10 aod to a daily fine not exceeding 
Rs. 2 until such requisition be complied with. 
Held that tbe bye*law was ultra vires. BENI 
Madhub Nag v. MOTI Lal Das, 21 C. 837. 

1876 (Land Registration)* 

[8. 65, AM., BEN, ACT V OP 1878 \ S. 82 
REP. iNPT., Ben. Act VII op 1880 : s. 1 
REP. IN PT.. 8. 2, SCH. REP., ACT I OP 1903 ; 
SS. 3, 13, 15. 24, 28, 30, SI, 53, 64, 70, 77, 83, 

AM. SS. 6, 23 REP. IN PT., SS. 19 A, 19 B, 63 A- 
74 A, INS., S. 25 REP. (IN BENGAL), BEN. 
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2.—Bengal Acts — continued. 

Act YU of 1876 (Land Regi8tration)~coJic/ii. 

ACT II OF 1906 ; SS. 7 (e). S (c) UEl*. LOC.\riI.Y, 
AND SS. 8 (6). 18 (<i». (d) REl’. IN. l‘T. ] 

DOCAIiLY (IN BENGAL), E,H. it: A. ACT I OF 
1907; SS. 7 (c'. ti (c) REl*. LOC.ACDY. AND 
SS, 8 (61. 18 (rt). (d) REl*. IN I’T. LOCALLY (IN 
E.astern Bengal), when order issued, 
E.B Si A. ACT I OF 1907 ; DECLARED IN 
FORCE IN THE SONTHAL PARO.ANAS. REG. 
Ill OF 1872, S. 3. .AS AMENDED RY REG. HI 
OF 1899. S. 3.] 

(D—S->, 52. 53. 84 - See PEN.\L CODE. 
8S, 191. 193 (2). 9 C.W.N. 127. 

(2)—Ss. 5-2. 88—Rules framed by Board under ; 
—Validity —F.’tee of Law—See FEN.ALCODE, 
83.191, 193. 38 C. 368=11 lud. Caa. 695=12 
Cr. L.J. 411. 

(3) —3. 53—Sec No. 1. supra. 

( 4 ) _g. 56 —See l^ENAL CODE, ss. 174, 175, 
186 and 188. 29 C. 236 = 6 C.W.N. 141. 

(4-a)—S. 84—See No. 1, supra. 

( 5 ) —S. 88— Board ot revemie, rule passed by 
—Hou> far binding—Evidence —.ddmissibifify— 
Deposition before Land Regtslralion Deputy 
CoUtclor nof taken in accordance with the 
provisions of Civ. Pro. Code.—Rules parsed in 
the course of a proceeding of the Board of 
Revenue, and not drawn up by the Board 
under a. 88 ot the Land Registration Act (VII 
B.C, ol 187CJ, have not thj force of 1 iw. Where 
the Deputy Collector, in a proceeding u.ider the 
Act of 1876 recorded ibe deposition of a witness, 
which was not read over and interpreted to the 
witness, held, that the deposition was not 
inadmissible in evidence, as tbe rule of the 
Board ol Rovenuo, wbiob directed that ** tbe 
depositions of witnesses are to be taken as 
directed in the Oiv Pro, Code, by the presiding 
officer, and not by the amla of the Court,** was 
passed in tbe ooucso of the Board's proceeding, 
and not drawn up by the Board under a. 88 of 
the Land Rsgiatratioo Act, and, therefore, has 
not the force of law. DEBl SaraN MisSBR 
V. KMPEROR. 11 C.W,N. 470 = 5 CrL.J. 281. 

[R.. 36 0. 368 = 11 lod. Caa. 595 = 12 Ct.L.J. 
411.1 

(6)—8. 88 —SeeNo, supra. 

Aot VIII of 1876 (Estate’a Partition). 

[Rep. ben. ACT V OF 1897.1 

(1) —Ss. 112 and 116—Funeftons of a butwari 
amin—Penal Code, a. 186.—S. 112 of the Aot is 
limited to those oases where tbe community 
of interest in the land in dispute between the 
proprielora of the estate under partition as a 
body and (he proprietors of other estates is ad¬ 
mitted, Where there ia no such community 
of interest, it will not be within the legitimate 
funotioos of a butwari amin to proceed to 
measure the lands without a special order from 
the Oolleotor, made after a preliminary en¬ 
quiry. LiLLA Singh v. qubbn-Eufress, 
32 0. 286, 

(2) —S. 116—Sm No. I, aupra. 


2 .— Bengal Acts —continued. 

Aot VII of 1878 (Bengal Excise and Licensing). 


[S. 36, REl’. IN I'T'.. HEN, ACT VIT OF l«80; 
SS. 4. 9. 19, 61. 75. 82. .AM , SS. 17A. OlA, INS. 
S. 58, Ri:i’- IN l‘T. AND AM.. S. 64. UEl’., BEN. 
ACT IV OK 1881 ; ss. I, 15. 17, 26. id. 30 .53. 
60. Cl .AM., ss. lOA. 19A. INS . BFN. ACT I OF 
1.893 ; S. i*’ AM., ACT IX Ol' 18.^.',. s 3 ; s. Ml 
(PROVISO) REl’.. ACT XllI OKl'-S'.l; SS 1H. 
19 AM.. ACT XIll OF IS’.IO. SS. 6. 7 , S, *2 KKl'. 
IN PT.. ACT VOF 18’I7 ; SS. 3, .51 liEl’. IN I’T. 
ACT I OF 1903. Title. I’Ri'.AMHi.K. SS i. n. 
57.28.67 AM., S 2TA, INS (KOU BENGAL 
AND l-’ASTERN BENGAL). Bl’.N. .ACT IT Ol-* 
1903. DECLARED IN FORCE -IN 1 UK bON- 
TH.AIiP.-vRGANAS. REG. IH OF 187 2, s 3, AS 
.AMENDED BY REG. Ill OF 1899. S 3; IN THE 
AMoiir. IMSTiiTOT Reg I OF l?9I,S. 3 1 


(1) — Vendor of spirits—Breach of condition of 
license —Coatiefion of servant—Rank of creise 
officer.-The convict.on of tbe servuniR rl a 
licensed vendor ol spirits for .i breach of the 
license is not necessarily illegal ; and a Mapis- 
tr.aie is competent to punish more than ono 
such servADt. if each oi them wa.^ guil’y of a 
brc.ich. 9 C. 817 ; R., 17 0.566. 1 N-L-R. 
81.] The excise officer, to whom a liceiJ>cd 
vendor of spirits is bound to produce his 
licensn, must he of the higher grad -.a and not 
any Police officer exercising the powers of an 
Excise officer. In the matter of the 2 )etitton of 
BANEY MaDHUH SHAW; EMPRESS v. BANRY 
MaDHUBShaw, 8 C. 207 = 10 C.L R 389 = 4 
Shome L R. 282. [Overniled, 29 C. COG-6 C. 
W.N. 674, F.B.] 

(2) —S.s. 4. 40 and 15 —Pf reign exrisable arti- 

Code^ ,vs. 1*1 < (H/d 
363 —Refiistance to a public oJ)ictr nciinq ^viUiout 
legal Wboro ihe Hccusod otierea ro- 

sistaDce to ao Excise Sub lospcotcr in bia 
attempt to search tbe house ol ono of the accus¬ 
ed persons for OHrjat'Gonja, held, that Our I'll* 
Gauja wa^ a foreign excisabJo article* as defined 
in a. 4 of Act VII of 1878» as amended by Act 
IV of 1S81. and consequently the excise officer 
had no legal authority to enter and soarch the 
house and that tbo accue»ed were, therefore, not 
fiuilty of an ofionce oiiher under s. 147 or 353, 
Penal Code- Held, also, that s. 99 of the Penal 
Code could not protect tbe officer as his conduct 
was altogether illegal. JAGAUNATH MaN- 
DHA'^A V. Queen-Empress, 2* C. 324-iC. 
W.N. 233. 

( 3 )_ Se 14— toddy to European soldiers 

—Power (o cancel license—Act HI of 1880, $« 14. 
— The words “spirituous liquors, in a. 14 oi 
tbe Bengal Excise Act. must bo interpreted in 
their popular sense. So taken, fermented toddy 
comes within tbe words of s. 14 of tbe Act* 
which forbids tbe sale of any spirituous liquor* 
wine or intoxicating drug to European soldiers. 
Id bis judicial capacity* a CantoDment Magis¬ 
trate has no authority to cancel tbe license oi 
a person oonvioted of au offence under s. 34 of 
the Act| as tbe power to cancel licenses belongs 
to the revenue authorities. Quebn-EmpbbBS 
y* RAliDHANl PAB^ 18 C. 483. . 

N. DAK, I*. A. LL. ■„ 

Vakil MijcH, 

SKir^AQAH iKmshmir) 
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2.—Bengal Acts-GoniiQMGO.. 2.—BeagalActs—conV\n\itd. 

Act YII of 1878 (Beogal Excise and LiceDsiogi I Act YIl of J878'Bengal Excise and Liceneiofi 

canlviued. j — conlmued. 


(4; -S iTj—6'aic by ttholfsale, what t$.— 
Uiiiifr s 15 o( ibe Byogal Excise Art. a fale of 
m .I.J lb in twelve quart bottles of spirituous or 
1 fiUuii.ei liquors of tbe $avie kind, luioe at 
one ir.insaciiou. i-i a sale by wbolasai . Eil- 
I'KHSS V. NUDDIAK Chand Shaw tl C 832 = 
8 C L R. IS2. 

(51—S. 13—N. 1 , 21, infra. 

(6) Ss. 15. 17 rziid Gl~Spec‘j}-:d quantiiy of 
spirits—Maximum amoirnf—Any lessor quau- 
lity of country spirits, which theChioi Com- 
roieSionoF of A^sain, oxcrcisiog the powers of 
the Board of Revenue, may hive declared to 
bo the maximum quantity, oy any ruloororder 
made by turn under the provision-i of s 15 of 
the Act. cannot ue deemed to be “the quantity 
soecillod in o. 15, wiibio the uii:i’'.iu'^ oi s 01 " 

Empress V. Kola L.L-.Na, 8 C 2i4=to c 

L R 133- U'., i) C. 847.] 

(7) —3. 17—5ce No. (3, suprx. 

(6)—6's. 17 and 61—Possession of liquor .— 
Cori.iiu Lquor was coDsignod to a company of 
licensed vendors at Agra irom Europ^n The 
potitiouec, at be request of iho coosienco 
cleared this liquor at Caicut a by paying the 
duty and landing charges. The Abkan aulho- 
Titles se.a-d It. while it was being conveyed to 
Howrah station for despatch to the cousigneo 
at Agra aud iho petitioner was convicted of 
having the liquor m his possession iu contra- 
mention of ss. 17 and 61 of the PJxciso Act, held 
that the ooovictioa was wrong. In (he maltfi 
of HENRY KYTE, ll C.L.R. 427 

(Yl Ss 39 and 40—Arresf under tltc Act 
when a lawful one.—Where an excise Sub 

found illioitlj 

distilling iiquot and took them to a neighbour 
ing village and asked lor the assistance of £ 
foMrclT.;, 'vho, instead of giving assistance 

collected men aud rescued them. held, that th( 
arrest was a lawful one. Hridoy MONDAL v 
Jagananda Das, 4 C.W N. 245. (16 0. 412 ! 

(10)—B. 40-See Nos. 2, 9, swpia. 

r presence of master— 

LxabUily 0 scrvaut.~Tho accused, a servant 
ID the employ of a licensed retail vendor, sold 
to a person a quantity of Puchtoai in excess of 
he quantity allowed to be sold by the master’s 
hoei;.-o. 10 the presence of bis employee and at 
his request. He siinply banded tlie^iquor to 
bo Vendee. Ue.d that the accused could not 
be convicted under a. 53 of the Bengal Excise 
Act. as the facts proved did* not fstablieh a 
sale oy ihe accused, and the more mechanical 
act of handing the liquor could not be regarded 
as a sale by the accused. QUBEN-Empress v 
Habridas San, 17 c. 568. [d.. 29 c fae ] 

(12)— 6‘. 53-Gatt;a sold by master in con- 

f presence of ser- 

vant Receipt of money by servant — Penal 


Code, $s. 31 J14.—’Wbere ^ aervaot receiv¬ 
ed the iBOoey for sold by bis master ia 

coDtr^veritiou of the temm of bis liceosei 
master aud servaut both bciog presouc ai tbs 
; si\\ctheld, that the ssrvuos was guilty of the 
offence by the provisiou of s. 34. Penal Code, 
and not as an absttor of s. 114, Penal Code, 
not being applicaule lo the case. KeshWaR 
LaL&HAHA GIHISH CHUNDER DUTT. 29 
C- 496, (IT C. 6Gti. D ) 

(13)—S. 53 —r<r>n, 5oirifiiO?^5 figwor” (Z- 
plained. —Although the term “spirituous liquor^’ 
is not deffoed tn the Act, it doe^i not include a 
medicinal preparation, nioroly because it is a 
liquid substance coiitaiuiug alcobcl lu its 
compot«iticD. The case would be different, if a 
pe rson his been found manufacturing alcohol 
or spirits separately for the purpose of being 
used in the preparation of a mooiemo. tiONESH 
CllUNDEU SIKDAR v. QUEEN EMPRESS, 24 C» 
157 = 1 C.W.N. 1. [H.. 13 Cr. L J. 545*]5 

lod. Gas. 9Gl=i6 CAV.N. 78&«3y C. 10S3.] 

(11;— S$. 53, 69— Preseculion under s, 59.— 
The person prosecuted U{jd<.r s. 59 for breach 
of licence should be the Jiccnsid vendor, and 
not his servants. In ih$ vialter of NOMULLD 
AKUND, 11 C L.R. 418 

(15) —Ss. 53, 69. 60— S. 53, when appUcabUs 
“8. 53 does not Rpply to sales by a licensed 
vendor contrary to ibc term.^ of bis license; 
but provides for a breach of the conditions of 
a Jioense not coveted by tbo second clause of 
8.59. Empress v, Noiiocoomar Pal, 6C. 
821. [ii-,7 Gr. L.J. 344*12 C.W.N. 461*7 
C.L.J. 3770 

(16) ^— Ss. 53, 59 and 0\—Offence under ss. 63 
and 61— License for sale and possession at a 
certain place—Salfi at a different p/oce—S. 69 
of the Excise Ad. offence under—ScTvanVs 
liability for the masier*$ acf. —The eervanti 
who delivers 5 an;<j to pureb tsers at the bidding 
of his mastsr and who sells it and receives the 
price, cannot be convicted of offences under 
8s. 63 and 61 of the Excise Act (VII, B.O. of 
1898). When a person having a license for the 
sale and pos^ossion of ganja at a certain place 
soils it at a different place, be commits an 
offence under e. 69, and not under ss. 63 and 61 
of the Excise Act. GoSHTA BEHARI SABA v. 
Emperor. 12 C.W.N. 461 = 7 C.L.J. 877*7 
Cr. L.J. 344. 

(17) —S. 64— Cultivation of Qanja—Area not 
covered by license.—Tte license mentioned in 
8. 54 of the Excise Act is a license to a persoot 
and not a license for a epeoifio area. ABOJ 
ALI MANDAL V. KINQ«EMPEBOBi C.L.J* 
217 = 9 Ind Cas. 707. 

iJ. 68, Award of maximum sentence 
under — Additional aUemalive sentence of 
imprisonment — Competency of Magistrate ^ 
Conditions of offence under s. 68.—When the 
accused were Bentenced under s, 68 at 
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2.—Bengal Mers—contiauod 2 - Bengal .Ac/s—continued. 

Act YIl of 1878 (Beogal Excise aod Llcenaiug) A:t YH of 1878 ^Bengal Excise and Licensing) 
•^continued, I —conrludai 


Bengal Excise Aot to Iho mj^xiraum term of 
]mprisouiBont awardablc under tbo secticn niid j 
were, io adaition, oenteuced, tinder s 74. to uu 
alt-itu-itive senteuoo of iinprisonmenc, /icfti. tbo | 
Magii^trato had not thereby exceeded his powers 
uudtr s, 13 of the l-*re$ideuoy Magistrates* Act, 
as the additional seulonco could not afioct bis 
powers in respect of the original renteoco under 
B. 68. To constitute an oflonce uiKler the 
latter pact of s. 58 ibo offender must havo i 
introduced or attempted to introduce for sale 
spirituous liquors maijufac^urcd at anc.lhor 
place into the Innxls fixed foe the coDsumption 
of such liquors manufactured at a distillery 
established under s. 9 of tbe Aot» without a 
special pass imm tbe Colic.'tor ; whore, ; 
tbcTclore, such limits have not bveu hxod under ’ 
the socfion, a conviction is bad. RAM ^ 
ChUNDBH SUAW V. EmPUESS, 6 C. 875 = 8 C, 
L.R. 250. 

(19)— S. 59— Licensed m< 2 nulaclurer or vendor 
— Bfeach of licence ty servant —Servant, whether 
liable. —Too eervant of a maDUfacturer or 
vendor under Bengal Act VII of 1676 is not 
liable under 8. 59 of the Act to tbe penalty 
provided by that section for tbo commission of 
an act in breach of any of the ccuditious of tbo 
liCfDso of such manufacturer or vendor not 
otherwise provided for in the Act. In the 
matter o/ KaLU MAL KHBTRI 29 0.608*6 C. 
W.N. 674. F B. (60. 833. 11 C.L.R 416, 
appr 't 19 W»R. Or. 31, D i 8 0.207, ovexruledf) 

(20) ‘^8. 59 —Noa. 14, 16, 16, and su 2 >r(i. 

(20*a) - 8. 60—See No. 16, supra. 

(21) —5s. 60 and io—Sale by servant ^Liabi- 
litp.—Tbe lioeiised retail vendor is tbo only per¬ 
son liable to conviction under s« 60. and not tbe 
bervant of such vendor. Qi/cere—Whether a 
sale of twelve quart bottles ot one kind and 
three of aunthur. at tbe same time, comes with¬ 
in tbo prohibition m tbe Explanaiion clause of 
8 15? EMPUKBS V. NUDDIAR CHAND SH.»W, 
6. C. 832*8 C.LR. 162. [Diss.f 8 C. 307; 
Appr., 39 0. 600, P.B, ; i?., 17 0. 666.J 


s oL r -.00 i* iinm-.’i'rial. KMT*niOSS v ISIIAN 
CHUNDKV Di: 9 C 847 12 C L.R. 451. (lU W. 

R. Cr. 34. H U 307- 10 C.L.K. 3^9. P\) [i^ i 
17 (\ 6uG. 1 N-Ij U. ^i.] 

(34/ —S iVl —M I IV or IbHi), s.<. 0 and 
7, 23 C. 174. 

(25) -S. 01- S<i No>. 0, ^ Hud 10, hupra. 

(36) —5. 74 —for puynsh- 

ment. -S 74 providing audul »:il 
meIII III ihcci>*eol a ** previ‘ii- c n lor 

a like oQciiro *’ mcrciv contciuplaie- ibe n i.vic- 
liou for an oOeuce pur.ishablc with a iiiio nf 
R» 300 or upwards, auu .im ibcr c 'uvn liun for 
Huoilur ' Ounce punisbiolo fcimilir.y, it )‘Ot 
being iiecoss.tiy that ilioprtVK U^ k uMcnon 
hboulci Irive Oecu for ihe i>amo ollciKO HAM 
ChuNDEU SH \v V. E.MPUJCS.s 6 C 575 
= 8 C L.R. 280. U'., 16 U. 799 ; ft.. 4 G JW• 
40S*idC. 1036.] 

^• 27 ^ — 74 —by rttiil toUh a 

tvhousale license .—Thu i Ounce of scilii.p wine 
by retail, wuh a wholesale licence is an i ficuce 
likj to the oUcnco of .selling wine wrhout a 
hct•n^e at all : it is equally tbe oOei^cc of selling 
wine witbv)Ut hiviiig a license so to sdi lu, 
Scm:iN V. QUKH:N-KMnti:>^S. 16 C. 799. (OC. 
575, F.) 

^. 2 rt)^S, 75, inurpretathn of—Excise laxo 
Co^<>S'.aftoa m the oiontFs aosencc. —Ttio boat, 
in which excisable articUs* are carried lu con- 
travuutiou of Ibo excise law, should m t be con- 
QdCat^d under ibe proviMOu& of s. 76 ol the 
Bungdl Excise and l/icensiog Act (Nil J3.C. of 
IbThj, unJesbii is found tbao tbe owoor ol ibo 
boat WAS in some way implicated in the oflence 
under tbe excHe law. GOLil* dAllA v. LM- 
PBUOU. 12 C.W.N.139. 

(39)—S. 75 —See No, 2, supra. 

(vQ)—S. IG—Nature of license under—Her- 
iury—S auction (or prosecution—C rIM. 
L'KO. CODE. 1898, s. 195, 9 Ind. Cas. 115-15 
C,NV.N. 169* 12 Cr. 11. 

Act IX of 1880 (Coes). 


(22) 8. 61—imported liquor ^Possession 

xoilhoutpass by Agent of consignee —The posses¬ 
sion of liquors by an agunt, authorised to hmd 
and forward them to tbe consignees, would not 
constitute suSoieot posaeasion to justify a con* 
viotion under a. 61 of Bengal Act VII of 1878 
for boiug in possession of them without a pass. 
In (he matter o/ petition of HENRY KVTE ; 

Crown v. hknuy kyte, 9 C. 223*11 C.L.R, 
427*6 Shome L.R. 78. 

(23)—S. 61— Sale by servant of licensed ven- 
dor^Cooly employed by servani-^Conviction 
under a. 61.—Tbe conviction of a oooJy, who 
carried eight quart bottles of country spirit sold 
by tbe servant of a licensed vendor^ under s. 61 
of Bengal Act VII of 1676, is illegal and must 
be set aside. But the oonviotion of the 
iervant would be proper ; whether it is under 


css 64A, G48 INS.. ACT VII OF 1881 : S. 9 
AM. (IN BENGAL). SS. 10, 13. (U, 43. 44, 

45. 4G (3l 108. SCHS. A AND G AM.. S 40A 
INS (IN UENOaL and EASTEHN BENO-'L/, 
BEN. ACT II OF 1881 ; SS 110 — 1^^1 AND 8. 182 
(ai. (b). (c). (ei. {g) and (/t) rei*., ss. 9. 40, 
108 rep. in PT., ss. 4, 38. 82, 83, 98. 109 AM. 
(IN E.-'STEUN BENG-AL and in places in 
Eastern Bengal in which ben. act lU 

OF 1885 IS DECLARED IN FORCE), BEN. ACT 
III OF 1885, S. 2: 8. 1 REP. IN PT.. 8.20, 
EXAMPLE B AM . ACT I OF 1903 ; S. 100 AM. 
iiN PLACES IN Bengal in which ben. act 

III OF 1885 IS IN FORCE), BEN. ACT V OF 
1908, S. 64.] 

(D—Ss. 14,94 aad 95—See PENAL CODE, 
s. 177, ll Ce. L.J. 10 = 13 O.W.N. 191 = 5 M. 
L.T. 93 = 4 Ind. Gas. 576. 
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2,—Bengal Mc/s—coDtioued. 

Act IX of 1880 iCesfi^ —concluded. 

(^)— S. 9*1 — See No. 1, supra, 

(3)—S- 95—6V6 No. I, snpfa. 

Act IV^of 1381 (Exciae Aruendment). 


2.—Bengal /Icfs—contiouod. 

Act II of 1682 (Enobankroecit)—conc^udad. 

the cl9. (6) and {a\ are coooerned, by the Poll 
Bench caso in 30 C. 4Sl. RaMA NaTH y 
Empekor. 12 Cr. L.J 65 = 9 Ind. Caa. 380« 
13 C L J, 333*38 C. 413. 


[S. 1. RBI>. IN PART, S. 2 REP, BY ACT 
V OF l«97. DECLARED IN FORCE IN THE 
h.nNTJIAL PAIR FAN AS, REG- III OF 1872. S. 3, 
^^S AMENDED IJY REG. Ill OF 1899. S. 3.J 

Se^ BEN ACT VII OF 1878, as. 4, 40. 75. 24 
(\ :J2i = l C.W.N. 233, 


Act II of 1882 (Embaokmctit). 

[S. IG RKl*., S 17 REP. IN PART, ACT IX 
OF 1890; SS. 1. 2, 40, RKP. IN I’ART UY ACT 
1 OF 1903 ) 


(1) —Ss. 6, 70, SO — P'^tlwre tocomohf withihe 
prov^^sions of $s, G nnd 80, effect f>f—Commission 
oj ac*s prohibited by s. 7G (6).—The direction in 
s. G as to the publication of the notiGcation 
in the maimer directed by s. 80 is merely 
directory and intended to inform people living 
in the loc ality. The further directions in s. 80, 
as to the publishing of the proclamitioos and 
the issuing of notices are intended to serve 
the same purpo.>e. Failure to comply with 
either provisions cannot override the declaratioo 
in s. G that the provisions of the ootiGcation 
shall take elToi't one month from the publica¬ 
tion of tbo uotiGciition. But compliance with 
such provisions would be most material on the 
question of puuisbmont io a prosecution under 
3. 7G. On the principle that ignorance of law 
is uo excuse, a person who has committed any 
of the acts pr ihibited by s. 76 (6), one month 
after the publication ol tho notification in the 
Gazette, cannot escape proseoutioo by denying 
all knowledge of the publication. BrinDABUN 
Ghosh v. Lmperou, 7 C.W.N. 286. 


(2)—Ss. 6, 80 — ^rifi/lcaf ion — Manner of 
puiricnfion.—The notification referred to in 
8. 6 of the Act must be published in the manner 
provided by 0 . 60; so that a publication of it 
in the Calcutta Qazette alone would not be 
sufficient, goverdhan Sinha v. Queen- 
Empress, 11 C, 570. 


(3)—S. IS—Offence under— Adding to em- 
fcnnfctiunf. —81 76 of tho Bengal Embankment 
Act prohibite, not only tbo coustructioo of now 
bundhs, but also adding to old 6 und/r 5 so as 
to obstruct the flow of water Dwarka 
Nath Manji v. Emperor, 12 C, W.N. 344*7 
Cr.LJ. 185 = 7 C.L.J. 239, 


(4)—S. 76, els. (a) and {b)^Making adtiiiion 
to existing embankment—Sanction of Collector 
—Proviso.—There is no such proviso attached to 
ol. (6) of s. 76 of the Act as is attached to cl. (a) 
The only oQeDce oonstituted by ol. (ft) is that 
of omitting to obtain sanction of the Collec¬ 
tor to making any addition to an existing 
embankment within the prohibitory area The 
ruling in 11 C, 570 has been distinctly and 
clearly overruled, as far as the interpretations 
of the words existing embankments ” in both ' 


(o) — S. 76, cl. (6)— "Shall add to exislitig 
emoankmenls, ' meaning of. —The words “ sbal! 
add to existing embinkments " in e. 76 of the 
Aot, arc not intended to me-in aoy repair to an 
existing tmbankment, even if the eSeot of such 
a repair bo to make the embankment higher 
or broader ; they only mean an extension io tbo 
length of an existing embankment. GOVER- 
DHAN Sinha v. Queen Empress. 11 
C. 570. [Ooeirule.i. 30 C. 481=7 C.W.N. 284, 
3S C. Ud = 9 Ind. Cas. 360=12 Cr. L.J. 65 = 
13 C.L.J. 333.J 

I6|—S. 76—Sec No. 1, supra. 

(7) —Ss. 76 (a), 79 —dddilion (o the height of 
an embankment. —The words “ shall add lo any 
existing embankment ” in s. 76 (aj of Aot 11 
fB.C.) of 1832, inolude an addition to the 
height of an embAnkmoot. AJODHYA NaTH 
KOILA V. RA.I KltlSHTO BHAR, 30 0.481=7 
C.W.N 284, F.B. (11 C. 670, overruled.) 
[Overruled, 38 C. 413*1-2 Cr. L-J. 65*9 Ind. 
Cas. 360-] 

(8) — S. 77—-Sand bank artificially formed — 
Pwfthc embankment. —A bank of sand which 
has artihcially formed botweon the two spurs 
erected by Government for the protection ol an 
embankment is not an embankment, nor is it 
a public embankment. Tho outting through of 
such a sand bank for the protection of one’s 
own cultivation is not an offence uuder s. 77 of 
the .Alt. BISSUMBHUR SiNOH v. QOBEN- 
Empress. 5 C.W.N. 108. 

(9) —S. 79— See No. 7, supra. 

(10) —8. 80—5ce Nos. 1 and 2, supra. 

Act 111 of 1884 (Hiinicipal). 

[S. 251 AM.. SS. aSlA TO 2S1D INS.. BEN. 
ACT. in OF 1886: SCH 2 REP. INPT., BEN. 
ACT II OF 1888 : S. 261 BEP. IN PT. (IN BEN.). 
Ben. ACT 1 OP 1893, S. 46 ; SS. 2. 9. 14. 15. 
17, 20.22, 23, 24, 26. 27, -28. 30. 38. 58. 69(a), 
69.8-2,86. 89.97,98, 99, 113, 114, 121. 125, 
1-27, 186. 187. 199, 200. -203, 210. 212. ‘217 (4). 
218—220. 236—24-2. 213. 261, 262, 270.271. 
273 (1), 279, 290, 307, 321, 322, 839, 350. 353, 
365 AND SCH. V AM.. S. lOl AM, (IN BEN.), 
S. 6. Cl. (14.A), INS.. SS. 9A, 9B. 25A. 26A, 
26B, 27A. 29A, 37A TO 37M. 66A. 97A. JlU, 
141 A. 147A. 199A, 210A, 223A.'24‘2A. 256A.266B. 
260A. 262A, 318A. 334A. 349A. 349B, 350A, 
351A INS., SS 11. 12,:i8, 327, 328 REP.. SS. 46. 
67. 76. 85. 87. 320, 351 REP, IN PT. AND AM., 
SS. 116, 142 (c), 263, 294 REP. IN PT., BEN. 
ACT IV OF 1894; SS. 15. 37L, 39, 42, 69, 70, 
131, 142, 239. (1), 279, 32l. 322 (3). 350, 351A 
AM., SS. 69A. 69B. HOB, 147B. INS.. S. UU 
REP. IN PT., S. 147A REP. IN PT. AND AM.. 
ben. act it OF 1896; SS. 37J, 219 AM.. ACT 
V OP 1897; IN Howrah, rep. in pt., ben. 
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2n'^Bengsl Ac^s—oontinuod. j 

Act III of 1BB4 (Municipal)— 

ACT III OP 1899, S, 64*2; IN D^IUEELING, 

S. 6. CLS. (20) TO (35) ADDED, SS. 6a, 1S2A, 
182B, 201A TO 201G, 207A. 210B, 2100, *224A 
TO 2240, 229A. 244A TO 244/,, 246A TO 248K, 

272A TO 272E, 350B, 36IB TO 351H IN8.. 

SS. 175 TO 1S2 BARRED, SS. 191, 201 207, 220 
227, 228, 23C TO 244, 350A AM.. SS. 208. 232, 
267. 270 (4),<51 URP.. SS. 218, 224, *229, 271. *272 

(2), 273 (h REP. IN PT.. SCHS- A TO D ADDED, 
BEN. ACT I OP 1900. S. 168. UEP. IN PT., ACT 
II OF 1901: SS. 1. 2 REP. IN PT . ACT I OF 1903. 
DECLARED IN FORCE IN THE SaNTHAL ; 
PaRQANAS. Reg. Ill of 1872, S. 3, AS ^ 
AMENDED BY REG. Ill OF 1999, S. 3. , 

(1) —S. 2—Pr^»?o^ibed,'* moaoing of— See | 
BKN. ACT V 01^ 1876. s, 313. 21 C. 837.} 

(2) —Ss. 6 (13). 30 and 217 {i)—Obs(ructiug ; 
road net vested in tfie Miinicipalily.—^^e word 
“road” in cl. 5 of 217 li not limited to 
roads vested in the Municipality. A path 
through a piddy field, over which the public 
has a right of way, would amount to a road ” 
within the definition of the term in s. 217 (5). | 
Ram Chandra Ghose v. Bally Munici¬ 
pality, 17 C. 6S4. 

(3) —S 30—See No. 2, sup>a, 

(4) — s. Delegation of powers of Chairman 

to Vice-Chairman — Written ordar of deUgntion, 
—The proviso to s. 45 of the Act must not bo 
understood as altogether ovor-riding the body 
of the section. It, merely, relates to^pecifio acts 
in which an express or implied consent may 
have been given, or bold to have been givcD. 

A general authority given orally by the Chair¬ 
man to the Vice Chairman to institute prosecu¬ 
tions under tbo Act, without any written order, 
does not come under a 15 of the Act sod is not 
a valid delegation of the power. The law 
requires not express consent, but a written 
order, where such general powers are delegated 
by the Chairman. KH2HODA PrOSAD PaULv. 
CHAIRMAN OF THE HOWRAH MUNICIPALITY, 
20 C. «8, [Z?., 13 Or. L. J. 524*15 Ind- Cas. 
796=16C.W.N. 934.3 

(6)—S. 133—^ppficafton for license False 
staiertieni ^Magistrate's p^wer to take cognizance 
of offence on 5i$ own moiion’^Crim, Pro, Code 
(1882), s. 191 — Penal Code, $s. 182, 199, 417 
and 61 Applicability of Penal Code to offences 
under Act.—Where a Deputy Magistrate losti- 
tutod proceedings, of bis own motion, against 
an accused for making a false statement, 
regarding the number of hordes in bis posses¬ 
sion, loan appUoatioQ to a Muoicipality for a 
lioeoee, and charged the acoused under ss. 182, 
199 and 417 read with s. 511, )iefd, on an 
application to the High Court during the 
bearing of the case, that the proceeding was 
not properly instituted, as there was no private 
complaint before the Magistrate and as be was 
not empowered to take ccgoiztncd of o&encea 
of bis own moiion in the maoner prescribed by 
ol. (c) of 8. 191 of the Oode of Orimioal Prooe* 
4ure. Held that a, 182, Penal Code, was not 


2. — Bengal 4cfs—continued. 

Act III of 1884 (Municipal)—continued. 

applicable to the c\>?c, the applicant could 
not bo said to have tried to di>honestJy indu 'C 
the Municipality co omii to inspect hi:^ pre¬ 
mises under s, 110 of tbo Munu ip-il Act, lueroly 
by presenting bis appln'mnn in tb it form 
Kor» under the section, the bad 

no power to inspect them it ail, unlo'-s there 
was some other reason wbi' li their 

doing so, and that. f«)r the 5-ain<^ rr i-ou. the 
accused was noi guilty of the ofleuvo ‘*f if'I'lnpt- 
ing to commit chcatuig uii<l*'r s -n? m uI with 
s. 511 of the Fcnal Code. lieUU fur hi'r. that 
the accused was not guilty n? an « ffi'iiro under 
190 of the Penal Code. a< tbo sia'eineM made 
bv tbe accused for the purpose '‘f t ikiini out 
the licenses was no evidence at all again^' any 
one but himself, and could otily be cvidouc© 
against himseU as proving an admission by 1dm. 
Whenever there is an intention to apply the 
provi'-ions of the cci minal I vw to act * auihoriiied 
or required by particular slatutos, that inten- 
tioQ is always made clear by express words to 
that eficct. As there is no such provision in 
the Bengal Municipal Act. the Aot is infenued 
to be coinploto in lUclf as regards rtl nnes 
committed against the Municipality No 
penalty is attached to the omission to m a 
return under s. 133, and there are do words lu 
the Act coostituting tbe making of a false 
return a penal oflencc. CHANDI PERSF1.^D v. 

1 ABDUR Rahman, 22 C. 131 = 

I 13 C.L J. 43*7 lud. Cas. 747 — 11 Cr. L J. 625. 

! 5 C.L J. 47^11 C W N. 100 ] 

(Cy)~Ss. 142 and 146—Wc u reoistration o/ 
—yjenyiino of the words “ habitiinlly 7ised. 
—The word “ habituilly 'Mn s. 14 2 imports s imo 
degree of frequency, and, in order that a cart 
may be said to be “habitually used ’ wilhm 
tbo limits of any Municipality, it must bo 
used within those limits oftener tbau it is not, 
regard being bad lo the total ext^^nt of the use 
withiu and without the Municipality to which, 
in duo course of busine->s it is. or might rea¬ 
sonably. be put. Therefore, a person, living 
and koeping a cart out^ido a Municipality, 
cannot be said to be habitually using the cart 
under e. 142 of the Act. merely because ho 
brings it within thelimits twice a week through¬ 
out the year. THE LEO.^L REMEMBRANCER 
V. Bhama CHARtN GHOSE, 23 C. 52. 


(7) ^3. 146—No, 6, supra. 

(8) _gs. 155 and IbB^Meaning of the term 
ferry''^Plying ferry wUh'^ut license within 

prescribed limits • Unlicensed bool—of 
%rryman to demand tolls from passengers .—A 
ferry, under the Act, moans the exclusive right 
to carry passengors across a stream from one 
bank to the other, on payment of prescribed 
tolls, and the object of s. 155 is to prevent the 
crossing of passengers from one bank of tbo 
river to the opposite bank by a boat plying for 
hire without a license within tbe proscribed 
limits. The crossing of the bar of a stream so 
as to enter another stream would constitute no 
breach of ss. 166 and 166, and a Magistrate 
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2.—Bengal '•coiitmuod. 

Act 111 ol i681 1 Municipalj— 

will uni be fiRbt in adopting. a$ a mittor of 
J-iW. rhe i Ft rtJent of au urroneous judgment of 
th^ S ><!• Judge boldmg that Iho tnissiiig of 
thv bif a \ ho mcioth of a khal so as to enter a 
risvratid tu laud pa^sclJge^s cu tbe opposite 
bai.k cotisliLulud a breacti of ihe Muoicipal 
Acu A lerrymao bas, under uo circamstaoce^, 
au bant) to demand tells from persons who 
are merely pa>sengcr9 in an uuUcensod boat; 
bjs rtiDtily liCs UuJer s. 156 against ibc person 
who keeps the ferry boat without a license. 
(iOVeUNMIi.NT 01' HICNGAL V. SKNAYAT MA 
27 C. 317 = 4 C W.N. 348 fA., 28 M. 517* 
15M.L.J. 166 J 


150-bVc No. 8. suf.7yz. 

“Ss 218— of a tcall Q7id c 
pnvjt~Ou-mr ui- lesstc~Hci/ui/iilion or noltre fi 
remove—Service on pemon who has built—Foil 
ure to coiiiidt/ with rt<iuisuion — LiabiLi'y .—Tbt 
notice cnocempluted by s, -zQi of ibe iicng*! 
Municipal Act, IIU oi laSll for tbo removal ol 
any wall or other olbtfuctioo erected on any 
road or draip i-bould bo served upon the person 
who may have erected tbo same, and on iaiiure 
to comply with such requisitiou. be alnoo is 
nahlo to a prosecution uuaer s. 218 of the Act. 
So. wht-re a wall aud a privy were erected by 
the Ussec, and not the owner of a land or 
buildjDfi, the les-seo alone is liable to a prose¬ 
cution lor non-compliance with a ^equi^i ion 
issued to remove such wall and privy. SHaWA 
UlHKlj V. JaDAU GHUSDER BaNEH.IEE 2C 
L.J. 226 = 2Cr.L.J. 6l3. 

(lOi—5. 201—Construction o/ the Act.—This 
section applies only to the case of a projection, 
which 16 caused by a building which is new. i.e., 
erected after tbo passing of tbo Acts referred to 
in this section, and it does not apply to the case 
01 a projection forming part of a building which 
18 merely m substitution for au old building 
which had existed upon the same site, before 
the passing of tbe Acts mentioned in the 
section. [Appr.. 23 B. 248 ] Tbe word.s ‘'which 
may have been so erected or placed," in this 
section meao erected or placed for tbe first 
time. Esuan Chundrr Mitter v. Banku 
Behari Pal, 25 C. 160= i C.W.N. 660, [«. 

6 Ind, Gas. 431 = 6 N.L.R, 53.] 

(ID—S. 217. cl. 5 —See MAGISTRATE 

Jurisdiction of—General Jurisdiction’ 

u. 44. 

(ll a)—S. 217 —See No. 2,5Mpro, and No. 30 
tn/ra^ * 

(12)—S. 218—5ec Na. 9, supra^ 

(131—Ss. 218, 353 —06sfrucfton to drains— 
2iemoval-Lim,taiion.-Although the offence 

of erecting oulverls on pucca drains may be 
oouunuous in its nature, a prosecution for that 
offence cannot be instituted, under s. 363, more 
than SIX months after tbe commission of tbe 
obstruoUoD was brought to the notice of the 
Chairman. S. 218 is not applicable to such a 

ty'i C Monioipali- 


J.—Bengal 4c/s—coolinued* 

Act III of 1884 (Uuoicip&l)— coi\twued* 

\ (14)—S5. 224, 246— Notice under s. 246.— 

Regard beiog had lo the fact thiit the Munioi- 
I pahtv is empowered to issue a notice under 
^ s, 224. tbe notice hero under s. 246, re the 
demolition ol a ^ucca privy, Wdsto be a 
eub^tantial compliaoco wjth the proviiions of 
the Jaw. Duke, Ch.^irman, Howbah 
Municipality v. Rameshwau Maha. 26 
C. 811 = 3 C.W.N. SOSe 

I (15)—$5. 230, 231, 210^^N<lture of the offence 
of con%iYuclinq a latrine tn eoritravendon of t)ie 
provisxoiis of s$. 23U, 23U—Iho oOence under 
sub'jj. 3 of *5. 270, namely, Ibo construction of 
Jatnnos in contravention of tho provisious of 
t-s. 230 and 231, is not a continuous oflence. 
liiDHU Bhutan Mullick v. assBaSsolb 
MUNICIP.vLITV, 6 C.W.N 167. 

(16) —S. 231— See Ni, 16, supra. 

(17) —Ss. 236 djid 273 {D^Cvmvisncement 
of butldin(j second storer^ tvithoul permxfsicnt 
whethtr an offence under s, 278 ()) Crim. Pro, 
COf/tj < 1893), iS. 438 and 439.—Where » Sub* 
divisonal Magistrate, who was also tbe Chair* 
mao of tbe Muoicipaljty. had in one order 
convicted tbe accused under s, 273 (I) of the 
Bengal Municipal Act, 1884, and, in addition 
to sentence, had, as Cbairm u, \u the same 
order directoo the demolition of tbe second 
storey commenced to be built wi'bout permis* 
sion, held, that tbo whole order should beset 
aside as tbe case did not come under e. 273 |1) 
and as there was no necessity for permission to 
build a second storey, ibe act not araountiog 
to building or rebuilding a house, nor to obs- 
truc'ioD or encroachment on roads, EMPEROR 
V. Mathura Prasad. 29 C. 491. 

(18) —Ss 237 and 238^ Notice of intention tt> 
build'^ContmfXicemenC of building in an'icipa- 
tton of Scinc/ion— R»*iusal of sandloa^Effect 
Although a person commencing to build a bouse 
after giving the notice requirid by g. 237, with* 
out waitiug for tbe six week:^ mentioned in 
does not oeoessarily contravene the law, yet, 
when be so acts, tbe reasonable view must be 
that he docs it at his rink, bis act being liable 
to be treated a.s one in contravention of any 
legal order of tbe Commi9$)ioners issued within 
tbe statutory period of six weeks, if such order 

docs not sanction the propoised building* CHUN* 
DRA Kumar Dey' v, Oonesh Das agba* 
WALLA. 29 C. 419. 

(19) —8. 238—See? No, 18, supra. 

{l9-a)—Ss. 238, 240, 273, subs. (1)—Buifim? 

o/nei^ masonry wall, whether treclwn of house 
—ErecOon without sanction, w/telher offence^ 

'• Building,'^ meaning o/.—Tbe building of anew 
and additional masonry wall which materially 
enlarges a courtyard constitutes tbe erecting 
of a bouse within the moaoiog of as. 238 and 
240 of tbo Beogyil Municipal Act, and 
erection without the sanction of tbe MunioipAl 
Commissionere ia an ofienoe under s. 373? 
8ab*6. (1) of the Act. The word building,'* ^ 













537 


THE ALL INDIA DIGEST. 


538 


Mo¬ 
le Cr. 


2.—Bengal < 4 crs—continued. 

4ct HI of 188i (Municipal) — 

tbe absence of any specific dcfioiiion in tho 
Act, should be conj*trued iu Us ordinary 9cn5o 
and as including erections, struotures, or buiui- 
inga such as masonry walls, MAH^NT 
HABIR DASv. Gaya MUSICIB ^LITY. 

L.J. 59»26 Iiid. Caa 6S1. 

( 20 ) Ss. 273—Srtneiion lo build not 

in proper iime-^HifjhC to buifd without 
sanction. —k person buildnig according to his 
own plana six weeks after his submission ot 
plans and specifications for the sanction of the 
Muoicipal Commissioner^ cannot bo convicted 
under s. 273, for building without a sanction. 
The fa-jt that cectam alterations were made aU^r 
such period at the suggestion of the Munici 
pality, would not make him forfeit his rights, 
under p. *2H8. to build on his own plan. SB- 
WANANDAN RAI KAYAL V. VICE-CHAIRMAN 
OP THE DARJEELING MUNICIPALITY, 5 C. 
W.M. 42. 

(•20 a) -B. 240—See No. 19 a, supra. 

(21)—S$. 243, 244, 267 —Wuf. ertclion of, 
without notice to Commissioners, o^T^nce— 
Notice lo nmovA hut, not condition precedent to 
conviction.^S. 243 of tbe Bengal Municipal Act 
forbids the erection of a but within a Munici¬ 
pality, without a month’s notice to the Muni¬ 
cipal Comoiis^iouecs. When, therefore, a 
person was prosecuted under s. 267 of the Act 
for having erected abut without such notice, 
and it was found tbst tbe but was so erected : 
held, upon tho f,icts found, the accu^od ought 
to have been convicted, held, also, s, 267 of tbe 
Act provides for two distinct classes ol oQeoces, 
namely, (1) eixcting a but without a month’s 
notice to the Commissioners, and (2) failiog to 
remove a hut, erected without such notice, 
when required to do so, the latter only being an 
oSenco of a continuous nature, liable to be pun- 
ishod with a daily fine. Notice to remove the 
hut is not a condition precedent to a oonvictioo 
lor the first claRs of ofiencea mentioned above. 
Chairman. Howrah Municipality v. 
aOLAPi Bbwa, 10 C L J. ts^io Cr. L.J. 191 
c«3lQd.0ae. 939 

(23)—8. 244 —See No. 21, supra. 

(28l—8s. 246, 246—5uif against ilunicipaliip 
—Civif Court's jurisdiction for challenging acts 
of Municipality, when th^y Q'Tt in conformity 
with statutory powers ,—A Civil Court oan res¬ 
train a Munioipality from doing anything ultra 
vires, but it baa no jurisdiction to try the 
question whether the Muo*oipaUty, when it 
was aoting within tbe limita of its statutory 
power, was right in its judgment that a certain 
thing should be done. If a Municipality having 
proceeded in accordance with tbe provisioos of 
as. 245. 246. Bengal Municipal Act (HIof 1684), 
decides that oertain works are necessary, that 
ooDoluiion. ID tbe absence ol mala fides, or 
fraud or considerations of that nature, cannot 
be SQccesefully challenged and cannot be gone 
iatOi in a Civil Court. DUES, CHAlRUAN, 
HowBAB Municipality v. Bambshwab 


2. —Bengal 4cfs—continued. 

Act 111 of 1881 (Municipal)— 

MAr,l\. 26 C. 811 3C W.N.508. [R., 6 Ind, 
131—0 N.I^.R. ijH, 10 liiH. Cas5. 4 49^8 
N L.R 107. 6^ Im07-=100 P L R. 1908 

= 136 PAV.R 1907.] 

(23-a) S 246 —Shp N >. i). ^uora. 

(•24)—Ss. in, 273. rl I’^CurVifUi an nffen^ 

sivo or d vtorrous iradr - Si ^'oc <d ^ ‘^^’l f^ixing 

of focai u ci-n uMou pic't:<u'nf i - ution 

und^r s. 27.’ Vr(ceidin*j< iff J/ br^dies 

how to be prove i—ns fn n qular 
perfonmnee of olfianl ncM. if atpl i •* ^ 
lir/Icicucy i>t proof~Kvuicnce .Itf, ‘'S. ^ i.> , * i 1. 

jip (gj. — Woece thu poiuiont»f wi^ •• iivic •d 
under cl. 2 of s. 273 of (be B‘n-al MiVii.-invl 
Act for hiving us**i wuhoul a e‘^r’:vui 

premises within tbe Cutback Mum^'ipivhiy tot 
the purpose of btonng hide> in c^nlc ivcr.'ion of 
9 . 261 of the Act, but no rc-;<Wutiun pa^sei by 
tbe Commissioners at a meeting fixirisi tbe local 
limits within which lioense'i sb»'Q(d bo required 
under s. 2Gl for oQeosive or dangerou-4 Irak’s 
svas on tbe record, nor was tberoany roo uidiry 
evidence of any such resolution : Held —that 
tbe conviction must be set aside, as tho prose¬ 


cution had failed to prove tho ex htonce ot the 
resolutiou, and if, froui other circuai'-Laiicos. it 
W'*re aisumod that such a r€s<dution w is passr d, 
the prosfcotirn had failed to prove its purport 
io the m inner required by Uw. 3’he prc>*ump- 
tion that official acts have been rcguUrly 
performed (s. 114, Evid'siice Act. lU. (cU cannot 
supply the deficiency in tbe proof. A« a rule 
the coot cots of documents cannot be proved 
inferontially. A legitimate way of proving tho 
proceedings of a Municipal body iu British India 
is by a copy of such proceedings Cl rtifi'(I by tho 
legal kcep’-c thereof or by a printed book pur¬ 
porting to bo published by tbe authority of nuch 
b‘^dy as laid nowo to cl. 5 of s. 7*^ of tbe ^^vi- 
dence Act. Tb© language used in s. 261 of the 
Bengal Municipal Act U wide enough to enable 
the Cocomiesioners of the Municipality to ^PPiy 
the StfCtioo to all places within the Municipal 
limit? or the entire area within the Mooicipal 
boundaries. Qwojre—Wholbor the pdoultimate 

clause of s. 261 empowers tbe Commissioners to 

do more than withhold tbe license in indi¬ 
vidual oases, each case being considered on iW 
own merits. 8YED MOKRAM ALl v. CUTTACK 

Municipality, 17 C.W.N. 53i « 14 Cr L.J. 91 
Bs 18 lod. Cas 691. 

( 25 )—Ss. 263 and 27 S—Kef per of hachneu 
carriages—Id ilk mm.—Where a peraon baJ a 
number of pooiea and also some oowaand sbeep 
and let out a carriage and pair on mon 7 
hire, keeping the same in bis etable, and a 
kept other ponies for B>le, and 
others out of his cows, h^ld. that the a 
found did not render him liable 
terms of a. 273 FAIRWBATHBB v. SUBBd** 
CHUNDBB DutT, 5 C.W.N. S31. 

{25-a)-B 270—See No. 16, supra. 

{26)-8s. 271. 272 -Convieli^ 
lecfiotu, token awardabl».—lo the eba 
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2.— Bengal Ac/.?—continued. 

Act III of 1884 (Uunicipal)— continued. 

any fitidinp or material in the judgmetit to 
show that the requisition was served upon the 
accusnd and what the requisition was about, a 
conviction either under s. ^71 or s. 27d, cannot 
ho mainliiiied. BlDHU BHUSAN MuLLICK v. 
ASSKNSOLB Municipality, 6 C.W.N. 167,- 

(2f)-(i) — 8. 272— See No. 2C, supra. 

(27) —iS. 273—Period of sa>iclion, computa¬ 
tion of. —The period of six weeks during which 
the Municipal Commissioners should sanction 
an application to build, is to be computed (torn 
the dale when complete plans and spcciucatious 
arosubmitted in such a form as to make it 
possible of boiug considered bv the Commission¬ 
ers. Skwanand.^n Rai KaYAII V. VICE- 
Ch.aikman of the Daujeeling munici¬ 
pality. 3 C.W.N. 42. 

(27 n)-s. 273 —Sec Nos. 17, IV-n. 20. 24 
and 25, supra. 

(28) —Ss. 320, 321 —Liability for keeping a 
factory in a filthy state—See ACT XV OF 1881 
s. 15. 25 C. 454. 


2.—Bengal Acts —continued. 

Act 111 of 1884 (Municipal)—conefurfed. 

The only evidence of sanction of prosecution 
of a public authority is a writing under the seal 
and signature of that authority. Where the 
Vice-Chairman of a Municipality, in starting 
two pro.secutions against the accused under 
£.217 of tbo Bengal Municipal Act and Municipal 
Bye-law No. 50 respectively, merely signed two 
“ Forms’■ called “ Forms of prosecution,” in 
the remarks column of one of which was written 
I have seen myself’ and in that ol other 
‘proeccuto.” Reid —that neither of these docu¬ 
ments disclosed any authority written or other¬ 
wise showing tho consent of the Gommissiocers 
or the Vice-Chairman on their behalf to a pro* 
secutioD. Rasul Bukhsh v. Municipal 
board OF Chapua. 16CW.N. 934 = 13 lod. 
Cas. 796 = 13 Cr. L J. 324. 

Act I of 1883 (Ferries), 

[S. 18 REP. in PT. by act II OF 1901. 
Declared in force in the Santhal 
Parganas, Reg. in of 1672. S 3, AS 
AMENDED BY REG. Ill OF 1899 S. 3.] 


(29-(i)—S. 321 —See No. 28. supra. 


(2y) Ss. 337, 333, 344 nnd 339—Resofulioi 
exicndir.ij provisions of s 337 to a MunicipilU, 
— Order as i.ontemplated by s. 337—Power i, 
grant license— Jurisdiction of Courts .—Tbi 
Municipal Commisaiouers of Jladaripur at i 
meeting passed the following resolution •- 
"That the provisions of s. 337 ol the Act bi 
extended to this Muniuipality” But it aler 
appeared that Part X of the Act. which inolude: 
tbo section, bad been previously extended t( 
tho Municipality by an order of tho Govern 
meot of Bengal. Held, that the resolution o! 
the Mumoipality was not such an order as wai 
contemplated by s. 337, and its terms were nof 
sullicieutly precise, BO as to convey a definite 
moaning, and it merely purported only to dc 
what tbo Bengal Government had already done 
some time proviouely. Therefore, the conviction 
of a potson. under s. 344 of the Act, for holding 
a market on bis land, after the passing of the 
resolution, without any license, was set aside. 
It is entirely within the discretion of the 
Municipal Commissioners, under the provisions 
of 8 3.39 of the Bengal Municipal Act, to grant 
or refuse a license, and tho Courts have no 
longer any jurisdiction to control such power, 
however arbitrarily exercised. QUEEN-Em- 
PRESS V. MUKUNDA CHUNDER CHATTERJEE 
20 C. 654. (17 C. 329, appr.) 


(29-a)—8. 338—S« No. 29. supra. 

(29-bl —S. 339 —See No. 29, supra. 

(29-c)—S. 344 —Sec No. 29. supra. 

(29 d)-S. 353—Sec No. 13. supra. 

(30)—Ss. 353, 217—Municipal offence, pro¬ 
secution for—Consent of the Commissioners to 
prosecution how to be evidenced—Sanction of 
prosecution, by public authority, if should be in I 
writing signed and sealed by the authority.— ' 


G)— Ss. 6,16, 28—Declaration of ferry being 
public—Private ferry nof to ply within specified 
distance of public ferry .—Where a ferry has not 
been declared to be a public ferry under 8- 6 of 
the Bengal Ferries Act. no conviction under 
ss. 16 and 28 of tbo Act can take place for 
plying a private ferry, within the specified 
distance of tho ferry. MAHARAJ MaNDaLv. 
POKAK Singh. 6Ind. Cas. 198=37 C. 343* 
II Cr. L.J 293=12 C.L.J. 21. 

Act in of 1885 (Local Self-Qovernment). 

[S. 45 AND SCH. IT AM.. ACT I OF 1903 J 
SS. 1. 6. 25. 73. 103 REP. IN PT.. SS. 5. 7, 10, 
11.13. 15, 17. 19.22. 2.5—27, 29. 32.33,35, 
36.44,48.50. 52. 53, 56 , 68—61.63 , 65.67, 
73. 82. 86, 91, 99 (AND HEADING THERETO), 
100. 104-111, 114—119. 130—134. 138. 139. 
142. 144. SCH. II. AM., SS- 16. 24. 34. 72BBP.. 
S. 16 REP. IN PT. AND AM.. S. 18-A. 19-A, 
23-A. 26-A. 29 A. 35-A. 4I.A, 53-A. 64-A. 65-A. 
66-8.78-4. 86-A T0 86-M, 88-A, 99-A, 118-A 
TO iis-D INS. (IN Bengali, Ben. act V of 
1909.] 

II) Bye laws—District Board roadside land, 
encroachment on — Acquisition of right 
District Board over land adjacent to road, hoio 
to be made.—A District Board can only takfl 
action and acquire right over a eemindar's land 
adjacent to its road under Act III (B.G.) of 
1885. Where some accused were convicted 
under ss. 15 and 19 of the Distriot Board Bye¬ 
laws for having encroaohed upon and cultivated 
land claimed by the District Board to be their 
roadside land from which its officers had beoD 
taking earth, although there had never been 
any formal acquisition of these lands by the 
Distriot Board: Held, that the conviction 
must be set aside. Jadu GhosH v. DISTRICT 

Board op Mdrshidabad, 15 Cr. L.J. 267** 
23 lod. Cas. 475=19 C.L.J. 636. 
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2,—Bengal /4c<s—conlioucd. I 

Act II of 1888 (Calcutta Municipal Coneolida- 
tioxk)^ continued. 

found in the rules of the Local Government 
issued under s. 19 ol the Aoc. In iho niatttr of 
COBKHILL, 22 C. 111. 

(3) —Ss. 14 flnd 24— of flindit joint 
family to imvouer otic to vote on its behalf.— 

The portion ol tbe Mumeipal Act. which deals 
with persons qualified to be elected, is to bo 
found in s. 14 ol iho Act. The right of a | 
Hindu joint family to empower a person to 
vote ou its behalf is given by s. 24. which decs 
not precede s. 14. In the matter of MUTTY 
LaLIj GHOSK, 19 C- 192. 22 C. 71«.J 

(4) —8. 19—See No. 2, supra. 

(5) —Ss. 19, 21. 22. 23—Bei’ised fLf of voters 
— Suvfilemcntary hs(.—Neiiber the above Act, 
not the Local Goveinmcufs Rules issued under 
8. 19 of that Act, require that the names of 
either the candidate or his proposer, secouder. 
or approvers, should appear in the revised list of 
voters, prepared under ss. 21, 22 and 23 ol the 
Aob. There is no sanction for the issue of any 
supplementary list of voters to be found either 
in the -Act or under the rules issued by the 
Local Government under 8. 19 ol Ibo Act- The 
Chairman caouot even revise the original list 

of voters on bis own motion at any time. He 
can only do so in the manner stated in s. 22, 
or, on an application made under s. 2l,_ot ui 
pursuance of orders made by the Pteridoncy 
Magiftirate under a- 23. In the mailer of 
COKKHlLIi, 22 C. 117. 

(6) —S.21 —See No. 5. supra. 

(7) —S. 22—Sec No. 5, supra. 

(8l—8. 23—See No. 5, supra. 

(9) —8. 24—See No. 3. supra. 

(10) —Ss. 24 and 2 b—Interprelation of the I 
Act. —The Legislature intended to provide that 

a family, firm, company, or association should 1 
be represented by one of their own members, I 
on whom they could rely and who would do as 
they desired, and that, although the omissiou 
BO to provide appeared to be a grave defect in 
the Aot, which the Legislature might well take 
into oonsideration, still, it is not possible to 
introduce into the above section, words which 
were not to be found in such section, namely, 
suoh person being a member of such joint 
Hindu family, etc.” Toerefore, in this case, 
the Court reluotanlly came to the couolusion 
that it would not be justified in putting suob an 
interpretation on the Aot as would involve the 
addition in the Act ol words which the Legisla¬ 
ture had left out. In Die mallsr of the ELEC¬ 
TION OP Municipal commissioners fob 
WABD No. 10, Calcutta, 1B C. 198, Mote. 

^(11)—8. 25—See No. 10, supra. 

foLl2)—S. 81 —Compliance taifh the section — 
tintirman’s power— Duty of canaidate standing 
viredoolion. —Where there is a pnma facie com- 
under\with the above aeotion, the Chairman 
Looal to go farther and determine 

86 


2.—Bengal Ac/s—coutinuod. 

Act 11 of 1883 (Calcutta Municipal CoiiBolida- 
tioo)— continued. 

questions aflflCtinR the status of persons claiming 
to be candidates duly qualit'ud under the Aot, 
and he has iin judici tl d.sciotion lo inierfero 
with tbo list of c.nididatcs. (19 C. 192, Aopr-j 
It seems, in sucii oases, the High Court has 
jurisdiction. I y a procecdiug iii ibo naiiire of a 
(jHO loarraute. lo restr.iiu a per.-on duty elected 
irom oxeroi'Uig the :unc.iou.s of a duly elected 
ooniuiis.-ionor. Ac.Mrdiug to the ah i.i. -Lct ou, 
a ciiudida'-O lor election must, isitbm il. - t'lno 
mentioned, send in his own n.imo, t>!,eiijer 
with the names ol the prop st-r, sen ndcr, and 
approvcis. This rule cannot bo w.iived by the 
Chairman. In the matter of COltUHlLL, 22 C. 

717. 

^ 3 ) —S. 31— Interfertnce tcilh li^t of canai- 
dales for election as HuniC'iial Covimissiouers. 
—No order can be made, under s- 46, Act 1 of 
1877, unless, amongst otbtr things, it is shown 
I that the doing, or the lorbciriug to do ao act 
1 by any person bolding a public cilice or by any 
corporation or inferior Court, is clearly incum¬ 
bent on such pcr.->on or Court in bis or its public 
1 characior. or ou such corporation in its corporate 
cbaraolec- The Chairman of a Municipality 
cannot be ordered to show cause why tbo name 
of a particular person should net be removed 
from the list of candidates for eleciiou as 
Commissioner, since the above section does not 
impose on the Cbairmsn of the Municipality 
the duty of exorcising any judicial aiscreiion or 
taking any judicial action on tbo list of candi¬ 
dates prepared uuder that seoiion- in the mat¬ 
ter of MUTTY L^LL GHOSB. 19 C. 192. [Appr., 
22 C. 717.] 

fl3-a)—S 87 onrf the second Schedule—Insu¬ 
rance Companies ngislered in England—Busi- 
ne«s in Indi t carried on through og<ncy of (jitie- 
rat merchants.—An insurance Company, which 
is registered lu England, with a paid upoapitil 
of £i 00 . 000 . which issues policies, and c.irriea 
on the general business of insurance in Calcutta, 
through the agency ol general merebanta there, 
ia not liable to the license tax imposed by s. 87 
of the Act, ait sucb company d^es not come 
either under the section or any of the classes 
mentioned in tbo second schedule of the Act. 
COBFOBATION OF CALCUTTA v. STANDARD 
MARINE INSURANCE COMPANY. 22 C. 381. 
[Appl.. 21 M. 5; R.. 24 M. 205; D., 25 C. 483.] 

(14)—S. 87 and Sch. II, Rule 7 (6)— License- 
tax—Liability of Joint-Stock Company having 
no regts'ered place of business.—A joint-stock 
company, having no registered place of business 
m Calcutta, but oirrying on, through an agent, 
a business prescribed in the second schedule of 
tbo Act, comes within the scope ol s. 87 and is 
bound to taka out a personal license, alihougb 
it is not liable lo tike out a local license. 
CORPORATION OF CALCUTTA v. EASTERN 
MORTGAGE AGENCY COMPANY, LTD., 23 C. 
483=-2 C.W.N. 328. (22 C. 681. D.) 

(15) —8s. 236. 2il— Material alterations of 
the structure of a house—Sanction, —The worda 
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2.—Bengal Acts —cootinued, 

Act II of 1883 (Calcutta Ulanlclpal Coosolida 

tioD)— contimud, 

ni'itorial alteration of tho structure of any 
house'* IQ s. 236, cojtempUto tiio erection of 
any thing on a ^.ite attached to, or detached 
from, any building standing on it, so as to alter 
the structure of the bouse, that is to say, of the 
bouse wi'^b all the building siaadiug on that 
site. Sanction is necessary foe such building, and 
failure to obtain the same entails the liability 
under s. 241. But an order of dcmolitiou under 
s. 449 of Act III of 1899 is not legal. Kfshub 

Chandra ben v. Calcutt.\ Municipal 
Corporation. 7 C.W N 374. 


(16)-^S. 241*-^S€C No. 15, supra, 

—Ss. 307, 335, r. G, scli. 11— 
atiiiH'xls teitheut ItciH^c^^Prcihiscs zit lessee's 
posse%no7i-Validi(y of of oioner ,— 

The words ofs. 33Gi though apparently general, 
must be read with this limitation, namely, that 
the penalty under the section attaches to the 
owner for pormittiog any aniimls to be kept 
thereon for profit without taking out a license 
when he has direct po6?^cssioo of the premises 
in rjucstion ; but when tho property is let out, 
It is the duty of the lessee to obtain the license! 
lu the latter case, the owners of the premises 
cannot be prosecuted under s, 307, ABHOY 
CIIARAN DASS V. MUNICIPAL WARD iNS- 
I'fiCTOR, 23C. 623 = 2 C.W.N. 289. 

335 and License—Cow^shed, 
—By paragraph 2 ofs. 335, the owner of a cow¬ 
shed is allowed time up to the 1st June of every 
year to take out a liooose. Therefore, a person 
cannot be prosecuted under b. 336 of the Act 
before tbe Ist June for keeping an unlicensed 
shed. AoliHOY ohundra Hativ. Calcutta 
MUNICIPAL Corporation, 24 c. 380 . 

(19) —S, 336—See Nos. 17, 18, supra. 

(20) —S. 864 —Safe of adulterated inuatard oil 
—Where a person was charged with having sold 
mustard oil mixed with other kinds of oil on tho 
evidence of a chemical analyst, and be proved 
that what wis known as mustard oil in the 
market was ordinarily preparel in the same 
manner ns the specimen, held, that the accused 
was protected under the first proviso to s 364 
of tho Act. Baishtab Charan Das v 

Upendra Nath Mitra, 3 C.W.N 66. 

/ 3‘’2—Cer/i/icafe prohlbiling 

the use of a burial ground.-S. 381 of tho Act 
requires that in staling the period on a certifi. 

prohibiting the 

whioh rh. time from 

period IS to run must be mentioned; 

m the absence of any express mention of the 

point of time from which the period is to run 

certificate itself. LUTPUR Rahman Nusicrm 
= 2 

(a2)-S. 382-See No. 21, supra. 


2.—Bengal 4ers—continued. 

Act II of 1888 fCalcutta UuDicipal CoDsolida- 
tioD) - conclxidtd, 

(23) Ss, 412 and 417— Power of the corpora- 
txoniomake bye-laws for taking out permit^ 
Byedaxes (C), 4, 6 — Failure to take out permit, 
—(JUie re. —Wheihec it was competent for the 
Muoicipal CommissioDets to make bye-laws, 
under s. 41‘i of the Act, creating the duty or 
obligation of taking out a permit, and whether 
disobedience to such bye-law would constitute 
a punishable oflence. Where a milkman having 
been convicted, for not taking out before tho 
1st December, a half-yearly permit iu accord* 
ance with bye-liws (C), 4,6, made under the 
provisions of s, 412 of Bengal Act II of 1888, 
by the Municipal Commissioners of Calcutta, 
wzs charged again with continuing the offence 
by failiogt foe the space of seven days subse* 
quent to tho said conviction, to take out the 
permit for tho same balf-yoar, whilst still 
carrying on the business as a milkman, heldf 
that the oOetice of not taking out a permit, on 
or before iho 1st December, was complete, when 
that day had passed, and that, as he had already 
been punished for it, ho could not be again 
couvicted for tho same offence. CORPORATION 
OP Calcutta v. Gadub Dooley, 20 C. 60S. 

I (24)—8. 417-5ee No. 23, supra» 

I (25) Sch. II, r. 6— See No. 17, suprfli 
(20)—Sch. II, r. 7 (0)—5ecNo. 14* supra^ 

Act 11 of 1889 (Private Fiaherlea Protection). 
[Supplemented ACT IV or 1897]. 

(f)—S. 3—Fishing in private waters—B om 
dispute as to boundaries—Jurisdiction of 
Cx'vninal Courfs. —Where, in a charge under 
8. 3t of having fished in the waters of another 
person, the accused pleaded a boxiafide claim 
to it and it was shown that there had been 
dispute and litigation betwepn the patti-s, held. 
that tho matter should not be tried by Criminal 
Court and still Joss iq a summary way. SRf 
Ham Chandra Roy v. Dina Nath Mukho- 
PADHAYA, 4 C.W.N. 247. 

3—Fis/iing in private waters^BoM 
nde cfjiwi of right.—Wboto a person has a bona 
fide claim of right of fishing in private waters 
upon the basis of a lease, be cannot be convicted 

1 of an offence under s. 3. The question, whether 
the lessee ought to have satisfied himself 
thoroughly that the lessor has a good title to 
tbe property, is not a matter that properly 
comes under the Pisherios Act. NAZIR M.*lLITA 
V. Hari charan Parui. 6 C.W.N. 118. 

Act I of 1892 (Yillage'Ohaukidarl Ainend- 
raent). 

[SHORT TITLE GIVEN. ACT I OF 1908, 

S. 3 REP. IN PT.. ACT V OF 1897. SS. 2 (1), 6, 
12, REP., ACT I OF 1903]. 

(l)~S«e Evidence act, 1872, aa. 25 and 36, 

2 .It. 637e 

_ 13—See Choweidar, 27 0. 366*4 

C.W.N. 252. 
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2.—Bengal coniioued. 

Act 1 of 1395 iPublic Demands Recovery). 

rss. 2, IG. -23 {l», REP. IM VT . SS. 4 (3). 6 
( 2 ), 7 _ 9 . U, 15. 17 (c). 18—22. li I3l. iG. 27. 

29. 30, 32 AM.. S. 33 AND FORM 2 IN SCII. 
REP. IN rr. AND AM., BKN. ACC 1 oI 1S97 ; S. 

1 (3) UEP.. ACC I OF I'JOl ; S. 7 (1) (rfi REl’. 

IN FT., ACT IV OF 1907 ; APPLIED TO RECO¬ 
VERY OF RENT DUE TO L.VNDLORDS—IN 
Bengal, act Vlli of 1S85, s i58 a iins. 
BEN. ACT I OF 1907, S. 49). IN EASTERN 
Bengal, act VIii of 1835. s. 158 a unr. 
E.B. & A. act I of 1908, S. 49) : DECL VRF.D 
IN force in the sonthal Parganas. ill 
of 1872. S. 3, AS AMENDED BY REG. Ill 
OP 1899, S. 3.J 

[1]—Certificate tinder the Act—Powers ol 
Court. —TheCourt issuing the cortilieate, under 
the Public Demands Recovery Act. is vested 
with all the powers conferred by the Law on \ 
Civil Court to eulotce a compliance with the 
cectifioata by the payment or by toaliz»tion 
through distress of the amount eo declared to 
be due. SUNDER Das^dii v. Sital Mahto. 
28 C. 217 = 5 C.W.N. 291. 

(2) —See PENAL CODE, s. 206, 23 C. 217=5 
C.W.N, 291. 

Act 1 of 1899 (Bengal General Clauees). 

[S. 2. REP., SS. 3 (0), 25 AM.. ACT I OF 
1903; REP. (IN EASTERN BENGAL AND 
ASSAM). E.B & A. ACT I OP 1909. DECLAR¬ 
ED IN FORCE-IN THE SONTIi.tL PARQA- 
NAS, REG. Ill OF 1872. S. 3. AS AMENDED BY 
REG. HI OF 1899. S. 3 ; IN THE CHITTAGONO 
HlLL TRACTS, REG. I OF 1900, S. 4.) 

S. 8— Sea BEN. ACT III OF 1899. as. 449. 
452, 579, 7 C.W.N. 554. 


Act 111 of 1899 (Calcutta Uuniclpal). 

[S. 467 REP. IN PT. Ben. ACT I OF 1893, 
S. 46-Sae BEN ACT I OF 1899, S, 10. BS. 1, 

2 (1) REP. IN PT., S. 60 (1) RbP., ACT I OF 
1903.] 

(1)—S. 3. cfs. (3), (39)(a)—Ss. 351, 449 (ii)— 
lie-ertclion—Building — 2\n-shed with posts .— 
Bofoio the building line was laid dowu, a shed 
coQsiatiug of four posts and a tin loof stood on 
identically the same spot as they did sub¬ 
sequently. After the building line was laid 
down, the owner bad occasion to take the roof 
oQ. and eventually he put up a roof either 
made of new tin or repaired :~Beld, that this 
was not a re-erection within the meaning of 
s. 3 (39) (a) of the Calcutta Municipal Act, that 
the roof with four posts was not a building and 
that the re-plaoicg of the roof upon the same 
posts did not infringe a. SSI of tho Act, as no 
portion of any building or wall abutting on any 
street bad been oonstruoted within the build¬ 
ing line. TripondESHUB MITTER V. CORPO¬ 
RATION OP CALCUTTA. 12Cr.L.J. 461 = 16 
C.W.N. 23-11 Ind. Cat. 997. 

(2)—S. 3 (25)—'*Building” defined —Mason¬ 
ry wall.—The word "building” in the term 
masonry building ” ig applied to that which 


2.—Bengal Acts —continued. 

Act IM of 1899 (Calcutta Municipal)—couid. 

can bo used as a w.iroInHHO or dwcUiug-houso 
ora public hall, or hospital, or (or like putposos. 

A act-ioho'.l w ill huilt ol m I'^onry is not .a 
'■ m.asoorv biiilJiiii;. ’ CORPORATION OF 
C.ALCUTTA V. JOCiESWAR LAHA, 8 C.W.N. 
487. 

(3) —S. 3, cl. (2'.')—.VHisaurr —/'(ifli)ia «P 
posts to vresent u I ir-ijjic Itnr.ifjh 

busli. tf nuistnec .— Thi owner nl a bu^tl put up 
certain posts wbu'li b.iJ the ellect '>1 prevent¬ 
ing tho wheel tr.iHie passing through tho 
busli from east to west, and Iroiu north to 
south, leaving the opening onto the mini 
road open and free at all nines for any cart 
which bad business in the bitlsi and could go 
all over it and all round it and out again by tho 
same passigf* by which ic c.imo in; but the cirt 
could not got in and out of this busti by the 
shortest route as it had to go back by the way 
it c.Amo in ; Htld, that, although it may bo 
iocouveuient to the municipal servants and 
although it may add to the expeo'-oof cleansing 
tho bUili, tho act of the owner cannot in any 
way interfere with tbocflcctive cleatisiog of the 
biisti. which it is necessary to establish beforo 
it cao bo held to bo a nuisance. NARENDRA 
Nath v. Chairman, coki-oration of 
Calcutta. 8 Ind. Caa. 17 = il Cr.L J. 556 = 
15 C.W.N. 100. 

( 3 -a)—S. 3 (32) —6'ee No. 15 a, 

{i)—S. 3, cl. 29 and s. G32 — Nuisance — 
Butlding wall to 2 }revent neighbour from aegui- 
rxng casewtenf. if nuisance—May be otherwise 
nuisance—Duly of Court in abating nuisaiice .— 
Tho building of ■% wall, however high ou a man’s 
own property, for the purpose of preventing 
bis neighbour from acquiring rights ol easement 
over his land, is not in itself a nuiiaucc under 
the Calcutta Municipal Act. But all bough the 
height of ibo wall may not be a nuisance, yet 
the accumulation of OUh and want nf space to 
clear the drainage between it and ibo neigh¬ 
bour’s house may cause it to be a nuisance. 
Tho Court should not pull down tho wall to a 
lesser height, but should consider whether the 
nuisance may not bo abated by some means of 
clearing the space. KHAOENDU.a Nath v. 
Bhupendra Narayan, 8 Ind- Cas. 530 = 11 
Cr. L.J. 663 = 15 C.W.N. 316. 

(5)—Ss. 3, sub s. (30). 403, 575, 622, sub s. (3) 
G 45 -Owrter—Lessee—Occupier— Property leased 
in actual occupation oj lessee's letiants -Proceed- 
inn by owner for facilities to effect improvement 


44 


—ObUruciion by lessee^Owner*s liahU\ty% if 
discharged. — Tbo petitiooer war GODtcDced 
under 8. 575, read with 408 of the Calcutta 
Municipal Act, for repeated failure to comply 
with a notice served upon him requiring him to 
make improvemeots upon certain property 
which bo OWD8 ioGaloutta* The potitiooer had» 
before tho ecrvice of the notice, leased the pro* 
perty which was, consequently, in tho posRRS- 
sioD of tbo lessee and hie tonante. The 
petitioner bad instituted a proceeding agavnst 
the lessee under s. 623 of the Act and had 
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2.—Bengal /4c/s—continued. 

Act I!1 of 1899 (Calcutta Huoicipal)—could. 

obtained an order from the Chief Judge of Ibe 
Cilcu'-ta Sm\ll Cause Court requiring the lessee 
to give him reasonable facilities to carry out the 
improvements required of him, but bis con- 
tra.tirs bid been obstructed by the tenants of 
the lessee. Held, that the word “occupier” 
in s. 622 of the Act did not m''.in mi'y the 
persou in aotual occup ition : that the lessee 
was an occupier within the dofiniiion of the 
word in sub s. (dOj of s. 3 of the Act ; ihu the 
case under s. 022 wa-, consequently, r.gbily 
brought against ihe lessee and th it, 3 > long as 
the lessee refu-ol to provide reas-n.able facili¬ 
ties, ibe petitioner was diach irgcd from li-tbiliiy 
UDder p. G22, suh-s. (3). Bknodk Lal Ghosh 
V. TlIH CORPOll.ATION OF CALCUTTi, U Cr. 

L.J. 450 = 20 Iiid Cas. 746 =41 C. 164. 


(C) (Ss. 3 (32), 409, 574, 675—/J'lifcc land 
-^Vcb'itter proyerty ~Shebait nnt in possession 
of an " oi(-« r."—When the p.-fitioncr, being 
one of several shebiUs who had bis la.st turn of 
Worship in 1906 and had since then no b and in 
the man igement of the debutter properties, was 
conviiipcl under s. 676/403 of the Cilcuttj 
Jl tnicipal Act fir non-compliance with a notice 
under 9 . 403 calling upon him to carry out 
certain improvements in a bustto which was 
one of tbo debutter properties : [Jelcl, that the 
petitioner was not an owner within the meaning 
of R. 3, Pub s. 32 of the A:t, inasmuch as 
though be uiiglit be regarded as a manager for 
the deity, yet ho wss not nc^iving the rent 
KATRNDHO L\li MITTER v. COUFORATION 
OF CALCUTT.i, 17 C W.N. 1084 = 21 Ind Cas 
169 = 14Cr. L.J. 569 = 41 C 104 


(7)—Ss. 3. cf, 35, 301. 41C (U, (5), 419- 
Eoadtoay in buslee land-Publi: exercisino 
tight of way—AppUcnbi'iiy 0 /s. 361 —Dc/ini- 

lion of "street " if includes "passage ”_ 

CondUiOnsn-ces^atyto create ptibUc right of 
way —Critn. P,o. Code. s. iiO-OrJtr of 
acquittal, rev ston of.—A. roidway ksa than 
20 It. wide wis originally made as part of a 
bustec and in accordance with the standard 
plan approved by the Geueral Committee. The 
owner of the bustee sold the land covered by the 
vustee to various parsons who built residences 
on tbo land. At tbe instance of the Chairman 
of IheCorporalioo, the opposite party, whose 
house abutted on tbe roadway wa= prosecuted 

direction under 
e. 361 of the Act to improve the roadway. The 
Magistrate found that tbe public exercised a 
right of way over iho road and acquitted the 
accused. There was no agreemant between the 
General Committee and the owner as to the 

road being inade public, Eeld-Tii^t the road- 

way m question was a private street to which 

Municipal Act applied. 
That the definition of the word “street » in 
the Act includes a passage, and the fact that 
the roadway was not 20 ft. wide did not make 
6. 861 inapplicable. That the meaning of 
e. 416 read with s. 419 is that a atrost likf the 
one in question remains a private street until 


I 2.—Bengal Acis~c:intiaue6i. 

I 

Act III of 1899 (Calcutta Uuoicipal}~con^^. 

the owner of the bu$tee initiates a proceedmr 
under 8, 419 That, ip order to create a public 
^ right of way over a road, there must be a 
dedication by the owuer, and in the present 
case under s. 416 (1) tbo owuer could not 
dedicate without the consent of tbe General 
Committee. That the CbaircDan of the Cor* 
portiiioo WHS competent to iuitiafo tbe prosecu¬ 
tion. CouroR /noN of Calcutta v. 
Srbmutty Mohamay\ Deui, 17 OWN 
1250=14 Cr. L J 511*20 Ind. Caa 991. 

(8) -S. 3. els (35) and (37) and sch. XVII, 

strfet-^P.fthwiy jmde by otentr 
of biiild\nfj —Where there are four 
buildings owned by lour dilTerent persons boar* 

I IHR four different assessment numbers, which 
abut on a pissa^o which is not a public street; 
h fi, that It was a pathway made by tbe owner 
of a buiJding on his own land to secure access 
to, or the convenient use of. such buildif/g. and 
thu ths provisions of r. 2 of ecb. XVII of tbe 
Cdlcuita Municipal Act did not apply. HaRI 

Mati d^si V. Corporation OF Calcutta, 

8 Ind. Caa. 891 = 11 Cr.L J 728*13 C LX 
219. 

(9) —Ss. 102 (1) (c), 391—Sunefion to alUra* 
iion of buildinqs ^Sanction to oU> ration ofplm 
~Powcr of Diatrict Surveycr •• hiiliilioncf pro* 
ceeding; by Secretary, vitidily nf^Irngularitye 
—8. 39l of the Calcutta Muoi'^ipal Act applies 
only to alterations of, and additione to, existing 
buildings, and a supplementary applioatioo 
proposing an addiitoo to an already sADctioD^d 
plan of a coDtcmplited building cannot beheld 
to fall within its scope, and need not besioo- 
tioned by tbo General Committee, and such an 
application may be lawfully 6anctior)ed by tbe 
District Surveyor under powers delegated to 
him by the Cbiirmiu- Obiter dicfuwiEven 
if the Secretary to the Corpor.aiioi), who is also 
the Secretary to the General Committee, has 
no power to make any application compUiniog 
against any person, for having ere-*ted eoy 
building without a valid sanction, tbe defect or 
irregularity is covered by s. J02 (IJ ic) of the 
Calcutta Municipal Act. KiSHORI LAD JAl.VI 

V. Corporation of o.alcotta 6 Ind. Cai- 
172= II Cr. L.J. 253 = 12 C.L.J. 24*37C. 685. 

(lO)-Ss. 199. 199, 466.466 fl) and 574- 
Sch. ir. and Rule 7 of thfi Act —Trade licenses 
ani license for storing lime—Liability to 
ouc both tbe licenses-^Licensee vniet 198 and 
iGG^Connection between,^Tbo purposes, 
which the licenses under ss. 193 and 466 of the 
Calcutta Municipal Act are necessary, ai® 
widely different, and there is no necessary coo* 
nection betwein the two licenses. The takiog 
out of the license under s» 198 of tb® 
Act is itself no excuse for not taking out 
another license under s, 466, Tbe scheduled 
rules that apply to tbe one have 00 applioatioa 
to the other. Where a person carried oo th® 
business of lime-trador and used a ceclaiR 
premises for storing limci held he was bound t® 
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J.—Bengal .4c/s—cootinuod. 

Act HI of 1899 (CalcoUa Muoiclpal)—contd. 

take out a trade liceuso under s. 1^8 of the 
Calcutta Municipal Act, as well as a license 
under s. 466 (or storioR lime, and his omission 
to take out a license under the latter section is 
punishablo under ss. 466 (») and 574 of the 
Act lliriN BEHABI GHOSE V. CO^irOBATION 
OF Cat.CUTTA, 34 C. 9t3*6C L.J. 183-6 Cr. 

L J. 148 = 11 C.W.N. 885. 

(lO-a)-S. 190-SrcNo. 10, suprn. 

(10 6)—S. 270—No. 16, infra- 

(11) —Ss. 299. b'ii—Drainage—" Place laio- 
luUu fet apart." »>isfmi'i£? of. —A place lawlully 
set apart” for the use o( the public by the Cor¬ 
poration within ihe meaninR of s. 299 of the 
Act must baa place over which the Corporation 
have acquired, by some procedure under the 
statute, a riRht to make use of private property 
as a public drain. Where every but in a busU 
had a surface drain c moeeled with the private 
common drain of the landlord and this latter 
drain disoharped into the SIuoicipU sewer at a 
distance outside the statutory limits 
that this private common draiu of the landlord 
cannot be presumed to be a place lawfully set 
apart for the discharRe of drainage within tbo 
meaning of s. 299, that a tenant of one of the 
huts in the buiti cannot be called upon to alter 
bU connecting drain to suit the convenience of 
the Corporation, and that he cannot be fined for 
neglecting to do so. GOUlNDA CHANDBA 
ADDY V, CORl’OKATION OF CALCUTTA. 8 Ind. 
Cas. 708 = 13 C.L J. 327-18 C.W.N, 412. 


(12) —Ss. 320 and 574—Receiver appointed by 
CoJtrf, wheOitr "owntr" of premises he is hold¬ 
ing.—h Receiver appointed by the H'gb Court 
ie not the “owner” of the promises be holds 
as a Receiver, within the definition of tbo term 
"owner” in the Municipil Aot. H ho receives 
rent for such premises, ho does not do so on 
his own account, or as agent, oc trustee for any 
person or sooiety, or lor any religious or chari¬ 
table purpose, but as an officer of the Court and 
as manager of the property on its hohalf. PINK 
V, Corporation of Calcutta, 30 c. 721 = 

7 C.W.N. 108- (30 0. 593 = 7 C.W.N. 390, R.) 

[B.. 88 0. 714 = 16 C.W.N. 1002 = 12 Cc L.J. 
361 = 11 lod, Cas. 129.] 

(131—88. 320, 574—See Crim. PRO. CODE, 
1898, B3. 197, 423, 30 0.927 = 7 C.W.N. 750. 

(14)—Ss. 325. 674 —ConspfWafton of cases 
based on different facts, irregular-’Magistrate 
dictating judgment fo clerk, not in accordance 
toifA fau> — Liability of plumber to prosecution 
■for defect in work not absolved by subse^uenf 
sanction granted. —Where two separate prose- 
outions were started by the corporation against 
a lioensed plumber tor defect in his works in 
oonneotion with two diSerent premises, and 
the Municipal Magistrate consolidated the two 
oases together : held, that saob a procedure 
was irregular. Where the Magistrate did not 
write the judgment bimeelf but dictated 
and sigued it, held, that the dictation of 
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Act III of 1899 (Calcutta Municipal) -confd. 

the iudcnu'ut contravened tbo provisions of 
s 367 of tbo Cnm. Pro. Code. Where tbo 
work of a lictnu'd pluinbor was found on 
inspection altei sulomssi-^n of tbo completion 
report, to be dcl.n tive and in ronlravonticn of 
RufelofS.'h. XV of the Gilcutta Mni.i-ipal 
Act h^ld, that the plumber wis liable to 
prosecution nolwilhstanding ihu Ibc de'ccts 
were substqu.-nlly rtmedio.i am. tbo tllic rs of 
the Corporiiion ^uufcqacnily s tiictiiMi. d i uo 
r-qUiSitc coimofion--. Lixity 10 ihc adintnis- 
tr.i-ion of Ih'i Rules =.nd B>e .ws of Iho 
Municipality by the olTn-crs Ihercnf condemnea. 
MANIK LaL Ml LLlCK V. COBPnUATlON OP 

CaLCUTT.a, 4 C L.J. 411 = 4 Cr. L J. 394. 

(15)—Ss. 341. 450,574.631—Firf«>c—p#nJ0. 
lition—Liinilalion perioi in s. 631 . n-helher 
applies fo (iemolilion order.—Wbero. a notice 
under s. 341 of the Calcutta Municipal Act 
having boon served in January 1907. upon the 
petiiioner to remove a ccrt.ani fixture, pcoceed- 
ines were instituted against the poiuioner m 
1907 under s. 450, and on the 30th U.ttober, 
1909 tbe Municipal M.isis'ratc ordered tJndcr 
450 ib) that the fixture should be demolished 
bv the Chairman of the Corporation at the 
expense of the petitioner, fufd—that s. 6.31 has 
no application to the order of the MaRislrate, 
and Ihe order oi the demolition was not iileeal 
on the ground of having boon made after ihe 

limitation period prea-nbed by 
S.VR^T CHANDU.V MUKEUIEL v. CORIORA- 
TION of CALCUTTA. ^ W.N. 591 = 37 C. 
384 = 3 lod. Ca8 611 = 11 Cr. L.J 183. 


{ 15 -a)-Ss. 343. 442 and { 3 i)-Nolice for 
removal of ailapidaled hut belonging to tenant if 
can besJted cnihe 

of owner of land as given m s. 3. sub-s. (J2». 
includes both the landlord and the ^e^ant and 
a notice under s. 343 for tho removal of a hut 
belonging to the tenant can be served upon tbe 
person who is the owner of the land, “'“i 
person having bad a notice served upon him is 
liable to comply with tbe terms thereof. B. 442 
of the Act which contemplates a diDecent set 
of circumstances does not in auy manner abrideo 
cc,«l«r,d b, = 343. 

OF CALCUTTA V. MONMOTHA NATH SUETT. 

19 C.W.N. 391. 

I (161-Ss. 350 and 270 -Bye latv No. 64 mode 
under s. 350 -Ultra vires-Rensoaabfe eon- 
slrueiion—InUrfcrence with private property by 
Municipality—Tetnervig bullock by a private 
drain— Allowing offensive matter to be thrown 
into a private drain.-Tho road or dram referred 
to iu ol. (2) of 8. 270 of the Bengal Municipal 
Act is a road or drain belonging to the Munici¬ 
pality. U the bye-law No. 64. 

B 350 of the Bengal Municipal Aot. authorises 
the Municipality to interfere with P'®; 

perty.it is uRra vtres 

PANDEY V. BASANTA KUMAR DAS, 10 C.W. 
N. 667 = 3 Gr.L.J. 450. 

( 16 -a)—8. 851—See No. 1. iupra, 
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Act 111 of 1899 (Calcutta Uanicipal)—contd. 

(lG- 6 )—S. 3fll —See No. 7. supra. 

(L)~Ss. 372, 383 and 449 ( 1 )— Demoli/inn of 
a building erected tcilhoul sxnction—Notiee 
under s. 383, whether co«dt/ion precedent to the 
pajungo/order for dc?nolilion.—No notice under 
s. 383 of the Caioutta Municipal Act (III, B. G 
of 1899) i 9 necessary, before an order'under 
s ‘ii9 (l)o( the Act. directing ibo domolirion of 
a buildioe erected without sanction in contra¬ 
vention of.37-2. can be p.a.ssod. Srimatty 
SUSAB^ rOYEE DKH( V. COUPOllATroX OK 

Calcutta. 12 C W.N. 271=7 Cr. L.J 110 = 7 

C.L.J. 243. (7 C.W N. 554, F.) 

H 8 ) -iSs. 3«4. 376. 631, 5.S0—.Irofic'i'ion for 
permission to execute a workneithc'i refused nor 
granted by chairman-Rewdii of applicant— 
Imprisonment in de/oult of 'paumenl of fine 
whether legal under the Ait-OjTence under the. 
•Vuincipc Ael whether falls wnhin s 64 of the 
Penal Code {Acl XhVof I860).—8. 374 of the 
Calcutta Mumcipil Act is Rovernod by s. 376. 
When the Chairman does not refuse or grant 
permission to execute any work, the only remedy 
of the applicant for such permission is toaoply 
to the General Committee by a written rcq'gest 
for permission to execute the work The 
applicant could not under the law prefer an 
appeal to the General Comraitleo unless the 
Lhairman has refused permission. There is no 
authority under iho Calcutta Municipal Act to 
impose imprisonment in default of payment of 
fine, at any rate for such offences to which 
a daily penalty is assigned in addition to the 
BUbstantive fine,—All “ offences " 
under the Calcutta Municipal Act may not be 
oflcuees within the meaning of 9 . 64 of the 
Penal Code. Basanta Kumari Debi v. 
Corporation ok Calcutta, isc.w.n. 906 
“II Ind. Cas, 143 = 12 Cr, L J 375 . 

(l8-a)~S. 376—Sc? No. 18. supra. 

(I 8 - 6 I —S. 383— See No. 17, supra. 

(19) —Ss. 383, 449—ly^oftrc before faking pro¬ 
ceedings under subs. 1 of s. 419.-There is 
nothing in the Act miking a notice under s. 383 
a condition precedent to a proceeding und<=T the 
first sub-section of s. 449. CORPORATION OF 
Calcutta v. amirta Lal Mukerjee, 7 c 
W.N. 854. 12 C.W.N. 271 = 7 Cr L J 

110 = 7 C.L.J. 243J. ^ 0 . 


{19-a)-S. 391—See No. 9, supra. 

(20) Ss. 391, 449—Scope of the Act .—The 
Calcutta Municipal Act relates only to acts 
done after the commencement of that Act 
including acts done to complete a building 
commenced before the Act came into operation. 
Keshub Chandra Sen v. C.alcutta 
Municipal Corporation, 7 C.W.N. 374 , 

(21) —Ss. 406, 407. 408 and 57i-Noiice under 
s. ^08—Standard plan-Necessitp of attaching 
a copy of the plan to the wofics—Bustee im¬ 
provement—Power and duly of the Corporation I 


—Bengal Acts —continued. 

Act III of 1899 (Calcutta Muolclpal) -contd. 

in aspect Ciereo/.—Tbe duty of the corporation 
iQ improving busfres is a most important one 
and they have been invested with the most 
ample power, but when certain penal sections 
enforced by the Criminal law are put in motion 
on the report of the servants of the Municipa¬ 
lity it is incumbent on the Magistrate and the 
authorities of the Corporation to see that the 
legal procedure, which is a condition precedent 
to any conviction, is strictly and properly 
Mrried out. Where a letter was issued by the 
Deputy Chairman requiring the petitioners to 
do certain works, but no notice uuders. 408 was 
ismed directing them to specifically carry out 
tbe works, //e/d, the ccnviction of the petiti- 

574. 403 of Act HI (B.C.I of 
i«yj lor neglecting to carry out tbe works, 
cannot stand. When the Municipality directs 
one of several owners of a buslee to carry out 
certain improvemeutsand issues a general notice 

(B C ) of 1399, it is the duty 
of the Municipality to servo him with a copy of 
the standard plan approved by the General 
Ooramitlco, under 9 . 407. and point out 10 him 
on that plan wbat work be is to do. KANaI 

h'r i? CORl'ORATION OF CALCUTTA, 

II C.W.N, 508 = 5 Cr. L J 293. 

(22)-Ss. 406, 408. 409, 574-rhe power 0 / 
t/ic Ocneral Committee to proceed either und^r 
s. 406 ors. 409 —Sub Commilt-e's power to sane, 
tion amendrnent of the original plan—Officers 
who should inspect <i bustee and submit report— 
Obieclions of the owners of a bustee to standard 
plan,^ how to be »tcidc.—The standard plan pce- 
pareu on a report made by two ofilcers-lhe 
medical omoer and tbe engineer—on an inspeo- 
tiOD of a feus/w under the provisions nf 406 of 
Act III (B.O.) of 1R99 does not become bad in 
law. because oneof the officer.s, tbe engineer was 
not a permanent servant of tbe Municipality. 
Notices under s. 403 of Act III (B.O.) of 1899 
having been served upon all the owners of land 
of a bustee, one of the owners objected to a cer¬ 
tain proponed road in the standard plan going 
m a Certain direeiioo and on his objection, the 
Sub-Committee decided th.it the road be deflect¬ 
ed. The standard plan thus modified was 
approved by the General Committee, who served 
a notice upon the petitioner to carry out tbe 

improvements according to the standard plan 

p)ianc6 (be; 

prosecuted the petitioner. Held, that the peti¬ 
tioner was not entitled to afresh notice with 
regard to tbe deflection of the road, in order to 
enable her to urge her objections to the defleo- 
tion, before the General Committee. Tbe law 
coQteropIates that all person.^ interested will be 
present before the Sub-Committee, and will 
present pot merely their own objections to tbe 
soheme but also any objectioo which they have 
to any modification of the scheme on the obiec* 
tiona raided by others It is the duty of each 
of the persons, at tbe time when the matter is 
before tbe Sub^Oommittee, to ascertain wbat 
the various objections of the other peTsous are. 
and then lo oppose those objections ifneoessaryw 
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Act III of 1899 (Calcutta Municipal)—confcf. 

Under the Calcutta Municipal Act, the Sub- 
Committee have powor to sauction any nmond- 
meat ot the original plan, even thouch the 
amendment be necessary for the purpose of 
avoiding expense, and not for the piupose of 
improving the bzistee* The Calcutta Municipal 
Act gives the General Committee full discrc* 
tiOQ to proceed either under s. 400 or undf^r 
8. 409. SRBEMATl ATARMASI UaSI V. COR" i 
roRATiON OP Calcutta, 12C.W.N. iiio- 
8C.L.J. 507. 

(23)—Ss. 40G, 409, 574* 645o/ 

Gtneral Covimittee of Calcutta Corf^omUoyi to 

determine the owner for earring out vnprovevxenls 
under the Aci—Bigh CourC $ power of revision. 
—Under 8. G45, the General Committee 
of the Calcutta Corporation has power, where 
there ate gradations of owners or persons, to 
determine who may bo regarded as owners, or 
where there is a doubt as to who is the owner 
bound to perform the duty, to determine which 
of such owners shall be deemed to be bound to 
carry out the improvements. That discretion 
having been by law vested in the General Com¬ 
mittee, the High Court has no power, in the 
exercise of its Revisional Criminal Jurisdiction, 
to set aside or question the acts done in tbo 
exercise of that discretion, it these acts have 
otherwise been done in accordance with the 
provisions of laws, Where there is no ftipula- 
tioD in a lease, providing by which party (i-c., 
lessor or lessee) any improvements ordered by 
the Corporation under the Act or to be carried 
out, the obligation cast upon the owner to 
carry out such improvements will remain 
ptinut facie unaSected by tbo terms of the 
lease. 8HAMUL DHONE DUTT v CORPO- 
BATiON OF Calcutta, 34 C. 30*5 Cr.LJ. 
181-11 C W.N. 671. 


(23,a)_g, 407—See No. 21, supra. 

(94)—Ss. 407, 408, 574—*^ Owner ” in s. 407. 
♦nranin^; of ^ Owner of land^Owner 0 / busti 
“Notice—Standard plan. —The word “ ow.ier *’ 
in B. 407 of the Act does not include “ owner 
of huts” also, 60 as to make it obligatory on the 
General Committee to bear the objections of 
owners of huts ” under 8. 407 before the ap¬ 
proval of the standard plan. The Municipality 
does not proceed against any body under s. 409. 
They issue notioea in three different kinds of 
cases. If huts belonging to the occupiers have 
to bo removed, a notice need be issued to them; 
il they disobey, the? are liable to proseoution 
under s. 674, II improveinents are to be done 
which can be exclusively done by tbo owners 
of the land, the same role applies. If the 
standard plan includes work which has to he 
done partly by the owners of the huts and 
partly by the owner cl the land, and a notice 
is issued under s. 408 on either or both of them, 
and it is disobeyed, the party in default is still 
liable to be prosecuted under s. 574. If the whole 
of the work bat to be done by the owners of the 
huts, then the oancelling of the notice on the 
Owner of the land does not oast the jurisdiction 
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of tbo Municipality under s. 409. If, nn the 
other hand, the Municipality have caocelled llio 
notice on iho owner of tbc bustce land but still 
require him lo carry cut any portion of the 
work, it is clear thU they mu^t serve Ircsh 
uotieenn the owner of the hu^ire hoiovo 
become vested with any jvin^diclion under 
S 400. COUrO RATION OK CAhCUlTV V. 
Mu/>^FKAR Hussain, 8 Inch Cas. 53*=ll Cr. 
L-J. 5S8, 

^ 25 )^S. ^ 0 ^. notice undvr, it rval n},on the 
oiov. r. when the v/oyerty under the ninmvu 
of a Hcceiver—Owner's^ duty.- \Vh* re a notice 
under f. 403 of Act HI, H.C.of was si rvecl 

upon the owner, with respect to a pripi rty 
under the manag* ment of a Receiver appoiraefJ 
by the High CourtfleW—that it wan in¬ 
cumbent on the owner to request the lu'c*-ivcr 
to comply with the notice and, on hi? f luare to 
comply, to apply to the High Court R 

Rec?.-ivcr a party to application. Tbc owner 
must satisfy tbo Magi^lrnte that he u^ed uH ouo 
diligooeo to carry cut the requisition ot loo 

notice under s. 40S: but ho would not c:eupo 

liability by pleading bis iuability to carry cut 
the requisition on account of the properly 
aodor ihe management of tbo Receiver. COK- 
POKATION OK Calcutta v. Ham kas^sim 
A lUFF BIIAM.IS C.WN- 1002 = 12 Cr. L J. 
361*38 C. 714*11 lod, Cas. 129. 

(.25.a)—8. 403—See Nos. 5, 0. 21, 22, 23. 24, 
supra. 

(26)—Ss. 403, 419 and 575 —Busteo improve¬ 
ment—Failure to moke road as tn standard 
plan of husteo-Bu iee cefl^mj ^o be 
huts hivebeen removed from atusfec Jana. I he 
land cea^cH to be .i biist e land and the prov,- 
fiioDS of s. 403 of tbo Calcutta Municipal Act 
can then no loncer have anv operation on the 
owner. AU1N4SH CHANDRA ^ANOULI v. 
CORPORATION OF CALCUTTA, 12 C.W.N. Ic. 

(27)—Ss. 408, 419, 574 and 631 —Limitation 
for storlinrj prosecution under ss. 403 and 574— 
5. 419 , e/Tec' of. in enlarging time after the 
commission of the q{?CKce. - Where a notice 
.. . .a._ Af\Q thn. TVIumcinal ACv 


under a. 408 of the Calcutta Municipal Act 
was served upon the petitioner, on the 3rd 
March, 1906, requiring her to make certain 
improvements in a bustee within three months, 
and on her non-complitnco with the notice 
within the time, a remainder was rent b 7 the 
Corporation on the‘ilat June. 1906, and thou 
on the 2nd July, 1906, a notice under s. 419 
of the Act wae sent by the petitioner to the 
Ohairroan. and on the expiry of six montba 
from the date of this notice, proseoution was 
started against the petitioner on the 23rd 
January, 1907, with the result that she waa 
convicted under 88 . 408 and 674 of the Act and 
eentenced to a fine of R*". 25. held that the 
conviction and sentence were bad in law and 
most be set aside, as the proseoutioD, having 
been started more than three months after the 
expiry of the notice under s. 408 of the Ac , 
was barred by limitation; that the notice 
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P^viUon. during tbo p3odViu-y'of’'!4’icV‘!J\i^^^ 

=s;s=?s?eS 

^"u;s;^.‘r;r-'E” ris 

r.ri~E"-.':,r, 

direccl^r^s^ouid nc- „ c®^^*iaing such 

('“'M' ' «“r' 

L ri Q 7. 2G. 27, supra. 

(28-d)-S. a42-5ec No. 15-rt. supra. 

cfor.r “L^rz:!!/' 

the owoer ol 1 hous^o aoda^J'^ asamat 

It with h.m, UDder s Ui S 
s- 574 of the ralnnf-p^ xt '’•th 

Obeying ao order d's- 

houso louDcl 10 

■i^eW that the act of / bao.taiioo: 

the accused was a seo/m^ 

r7“jui'°rpT i“®^'^yioB°°thrpas^ng 

412 = 37 C 893 ®74=11 Cr. L.J. 

order 

proptzely of-Bigh Court, jurisdicixonof to 
remsesuchorder-Crim Profcodtim s Js 

-The GeHkfal"'^ of Magistrate. 

plication to the Magia^rau“o?tre‘d7moht“o7of‘ 


2.—Bengal /Icfs—continued. 

Act III of ,89J COaloott. Maolcip«l)_o„„M. 
a building or a portion of it. erected in vioIaHnn 

tmiSSSSS 

properly exercksed bn discretion, the order ia 
not a proper order and the High Co^rt 

kj’ * 103 = 11 C.W.N. 

of iiO-Ofd^r Of d,molition..Accfptance 

san 7 “ 7 ;^rgi;:;" T^ 

Tnd sanction aubmi.ted 

ISAAC Hvav 7^*^® corporation. JOSEPH 


and Nrfs.I.Va"'* =“■ 

579-Dfimoh/ion of 
butlding, order for—Discretion of Maai^traie-- 

injunction-Difftr. 
euce Waiver, acquiescence and delay, edect of 

V .P“*'«'^~CamuIafii,e penalty-Fmi 
and demohdon.—It is discretionary with th« 
Municipal Magistrate to make nr j 

of demolilioQ under T ?49 7? rv ^ 0 “.°"^®*' 

s;s “ •■"7 

Sf;s 

iSHissllP 

or obstruction to the pubUo It ?5,t: 7“®f' 

I -r“ ““ 

obff,notion .0 tho p„'i!ior'-i“„- 
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Act HI of 1899 (Calcutta Municipal)—cour!. 

theCarpocation st^inds, unle^a the law esprosaly 
directs, m pcAJtioally the same pv^sition aa a 
private individual wronged by a tortious act- 
Although the Municipal Act does not prescribe 
any period o( limitation for an action under 
8 . 449 or 450 of the Act. the Court in direciing 
demolition ebould consider how far the de-lay 
in the institution of the proceeding has alleot- 
ed the action. The (ictthit in respect ol the 
same deviation from the sanctioned plan of a 
buildiug, the Municipal Corpnration institute! | 
two difierent proceedings at diQereot times, i;r:., ^ 
for fine under s. 579 and demolition under ; 
8 . 449—cannot deprive the Magistrita of his ! 
discretion under s 452 of the Act. This section 
applies even whoa the two proct>cdii)g3 are not 
simultaneous. CHUSI Lal DutT v. COUPO- 
RATIOS OF CaLOUTTA, 34C 341*11 C.WN. i 
30 «4 CrL J. 408. (d:4 0. 257 » 10 C.W.N 182, 

fl.) 

(35)—Ss. 449 (1). 451 uni blA—RulcNo.2 
of Part II, sc/i. 17 of (he Act, interpretation of 
—^Heighi^Uniit of building toeing ^irfet and an 
open yhxliorAngle of 45 degrees whence to be 
drawn ,—On one sioe of a street was a bitbiug 
platform open to the i*ky. On the opposite side, 
a building was erected facing the street and the 
platform ; held, in determiuiog the bcightOmiit 
of the building in eccordauce with Rule No. 2 
of l^art II, scb. 17 of tbo Calcutta Municipal 
Act (III, H.C of 1899|, the angle of 45 degrees 
must be drawn from tbe street alignment on 
the side of tbc street and not from the side of 
tbe platform farthest from the street. SHL^O- 
MALL GOENKA V. CORI^ORATION OF CAL¬ 
CUTTA, 13 G.W.N. 74 *9 Cr. L. J. 302. 

(36)—Ss. 449, 452, 679—Sajicfion for build¬ 
ing under the old Act, II of 1888 —Deviation 
from the plan, effect of—Bengal Act I of 1889 
{General Clauseet, s. Q^Quftstion of penally.— 
It tbe building as constructed was a deviation 
from the plan as sanctionsd under tbe old Act 
so as to render tbe owner liable bo a penalty 
under the old Act, then, he cannot show that 
he bad acquired under the old Act, before tbo 
Dew Act came into forc6« a right eutitling him 
to build in contravention of tbe provisions and 
rules laid down by tbe new Act. so as to bring 
himself within ol. (c) of s. b of tbe Bengal 
General Clauses Act; he will then be liable to 
a prosecution under tbe nesv Aot. The ques* 
tion ot what penalty should be enforced under 
88 . 449, 462 and 679 of Aot III of 1899 is in the 
disoretioQ ol tbe Magistrate, and is not a ques- 
of law which the High Court will answer. 

Corporation OP Calcutta v. amritaLal 

Mukerjeb, 7 O.W N. 854. (F., li G.W.N. 

27i-7 Or. L.J. 110*7 C.L J. 243 ] 

(37)--S8. 449, 675— Acquittal under $. 675— 
Refusal to return a plan to which sanction has 
^en obtained by misrepresentation and fraud— 
O^der precluding the petitioner from building 
according to such plan'^^Magistrate not compe¬ 
tent to make such order.—•Where, in a prosecu* 
tiOD under a. 449 of the Aot, the Magistrate 

86 
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acquiUed tbe accused under s. 579, but found 
that i he sane* i ui i o tlio pi lu hai l Of’O c bnv ucd 
bv misrop^^sentati'. n ami fraud, and made an 
order prohibiting the petilioner from building 
the second storey nti tin* h.isi> such plan and 
directing that ilie saii .n i ined plm filed by him 
be not reinrnrd tr'bnn ; •fUt. uiii thcMipi**- 
tratc wa3 coiiijioioiit i> luako an order of 
that (Io3criptioP. NOdViNHltA N\'rJl SAD- 
KHAN v. COKTOK TION OK C.ai.KLTTA. 3 C. 

L J. 138*3 Cr. L J. 215. 

( 3 q)_Ss. 4jg and bSQSonction for no'don 
ol a buiUhng vns^j prtuen- ion — e of 

sections.— \ ^sanction gi\cii t>y tbo Municipal 
Corporation for the erection of a builJinii iiiider 
a mis ipprehecisiOD due to the applicants 
omisrioii to draw tbo alituitn'O of tbo Cor¬ 
poration to all tbo nccos-'ary facts connected 
With the position and surround ng'* of the pro¬ 
posed building will not oyonurato tbe applicant 
from liabiluy under the Act. i( tbo building bo 
afttrwird'^ found to have been ions.rocted m 
coolraveution of tbs provisions of ihe Act. 
S. 580 of tbc Calcutta Mumoipal Act do^>s not 
merely provide for ihc puni>bineot of cllonccs 
committed under 8. 4l9ol iho Act. It it'«clf 
creates the offence.*, both tbe primary oflonce?, 
consisting ol default in carrying nut an ovdoc 
under s. 419 and the secondary or continuing 
ofloiico committed on each day thereafter by 
reason Of the continuance of ihe dcfaulti 
NANI Lal sett V. CORKORATfON OF CAL¬ 
CUTTA. 7 C.W N. 853. 

( 39 )_ 5 s. 449, G2S, 629 ayid tiZX^DcmoUtion 
of t 4 nsa«c/ionrd building—Punishment of the 
offender—Civil suit sco/;e of the 

if^rm.—The Municipal Act provides a means 
both for punishing tbo ofleridi r and securing 
tbedomolition of an un^ancuoned building. The 
Corporation will be ilhadvi^od to aband<in tboie 
remedy under tho Act m favour ot a civil suit 
which would possibly not lie before the remedy 
has been exhausted, Tho words, ‘‘a Magis¬ 
trate” ins. 449 mean aoy Magistrate having 
jurisdiction in Calcutta, and includes a 
Muaioipal Magistr^tte. Ho has, therefore, 
power not only to try ofloncos, under the Aot, 
but also to make an order for tho demolition of 
an QDsanotiooed building, SEW FROSAD 
PODDAR V. CORPORATION OP CALCUTTA, 
9 C.W.N. 18. (8 C.W.N 142, D.) 

( 40 )—Ss, 449 and Scope of the section— 

Nature of the proctcdings — Crim, Fro. Code 
(1898), 8. 432.—The limitation foe the prose¬ 
cution of oSeocesi pcescribod ins. 63t (1) has 
no application to proceedings taken under 
8 . 449. S. 631 only applies to complaints made 
before a Magistrate in order to tbe punishment 
ol a person foe an offence against tbe Act or any 
rule, or bye laws, or regulation under tbe Aot. 
[R., 9 C.W.N. 18.] B, 449 provides for apph- 
catioDs to be made to a Magistrate by tbe 
General Committee in order to tbe issue of ao 
order directing the demolition or alteration ot 
work whioh has been unlawfully executed 
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— Bengal <4 c/s—continued. 

Act III of 1899 (Calcutta Muaicipal) — ronld. 

under certain circumstances, Proceedings under 
that section arc not instituted on a "complaint,'’ 
nor is the demolition of an unlawfully executed 
work a ‘punishmeni’’ within the tneaninf* cf 
s. 631, sub s. 1 . Corporation OF Calcott-. 
V. Kesuup Chunder Sen, 8 C.W.N, t42. 

(40-rtl— S. 450—5ee Nos. 15. 34, suf)a. 

(40-i)—S. 451—See No. 35, supra. 

(40-c)—S. 452 -See Nos. 34, 36, sui:ia. 

{40-d)—S. 466 —Sec No. 10, su^rn. 

(40-e)—Ss. 466 aiul 574 nndsch. XVlIf, d S 
—/>on include!. 3'he petitioner stored 

steel joists, etc., without .a license. IJe wis 
convicted under s. sn of ibe Calcutta Municipal 
Act for not t-ikin^ out <a license under s. 466 (Ij. 
lleld that as the term “ iron " as used in 
ecb. XVIII. cl. (8) of the Act includes “ ,,tect" 
the conviction is richt. Ganoa Narain 
V. CORPORATION OF GaECUTTa. 10 C L J 486 
*4 Ind. Cas. 438 = 11 Cr L J. 277. 

lys—Sn/c of tnustfird oil adHlleraled 
wih Ul oil.—W'hcte, on a prosecution by the 
rood Inspector, the accused was convicted 
under 8. 495 of Benp.tl Act Hi of 1899, for 
ha\nng sold mustard oil adulterated with til oil, 
held, ibat the accused was rightly convicted, 
inasmuch as it was not necessary for the 
purpose of manufacturing mustard oil to use 

A ♦ « A as til oil) to assist lu 

expressing the oil, as what was commercially 
known as mustard oil was the pure nil and not 
oil Hdultorated with (U or other oil, and as 
such adulteration wa.s to the prejudice of the 
purchaser. MOTILAL Pal v. THE CORPORA- 

(42)—Ss. 496,507. 574 —Saleof adulterated 
food by servant, liability of master—Salt by 
partner-LfatUUy. of co-partner, S.bOl."seller ” 
meaning ofS. 495 of the Calcutta Municipal 
Act,like the corresponding section of the English 

Statute, is positive in its prohibition ol the sale 
of adulterated articles, and when a servant sells 
such articles, it is the master, firm or the bene¬ 
ficial owner who is liable to punishment, and 
this would be so even when the servant adul¬ 
terates the articles himself and sells without 
the knowledge or connivance of the master i 
firm or owner. (17 Cox. C.C 509 (Q.B.D.) • I 
61 L.J. (M.C.) 110[{1892). iPj-Where the 
person who sells is oue of two partners 
of the firm, the conviction of the other partner 
would be equally legal. SEW Karan v. 
Corporation of Calcutta, i6 C.W.N 4S5 
= l4Ind.CaB. 203 = 13 Cr. L.J. 205 =39 C. 682 . 

(43) Ss. 502 find 605 —Order under s. 605, 
when cdu be ^ndde«—In order to justify an 
order under s. 605, Calcutta Municipal Act. the 
Magistrate has to be satisfied that tho article 
directed to be destroyed comes within the pro* 
vision of s* 502 of the Act. He is to be satisfied 
that the article is either exposed, or hawked 


2 e~Bengal <4 cfs—continued* 

Act III of 1899 (Calcutta Municipal)— contd, 

about* for sale, or brought to any place for the 
purpose of sale, or of preparation foe sale and ia 
intended for human food. Before a Magistrate 
could order the destruction of damaged rice, the 
judgment should contain an affirmative finding 
that the rice brought for the puroosea of 
sale, or that it was intended for human food. 

Cmunora Coomar Biswas v, Calcutta 
COUBORATION. 30 C. 421 = 7 C,W N. 27. 

{Id-uJ —S. 505—See No. 43, supra,. 

(I3-6}—S. 507 —See No, 42, suiiru. 

(41)—Cf. (18) 0/s-s. 559, 661 (5), 631—Bve- 
hm, Sr l^Encroachvicnt on a public street 
by raising pillars—Obstruction, removal of^ 
notice for^ Noti c, d^s obedience to the retjuisition 
of—Proceedings institution of three ynonths 
after the expiration of the period of the requisi¬ 
tion — Limitation — 0/fence, if continuous, —A 
bye law must conform with the proviaione of 
the enactment under which it purports to bo 
made. Bye-law, 3 . 1 , so lar as it relates to 
obstruction, comes within the provisions of 
cUui*e (18) of s. 559 of the Calcutta Muui- 
cipal Act (HI of 1899). 8* 5Gl (6) only au-horises 
the penalty for the coDtinutneo of a breach, 
whore notice follows breach. Tho penalty is 
attached to a breach, which only arises after 
the noticet and there is 00 provision for any 
subsequent notice, which could come withm the 
provisions of s. 5Gl| requiring that there should 
be notice after breach. Tho bye law purports 
to create a coutinuous breach* which is outside 
of and fails to comply with the provision of 
(6), under which alonoit can claim 
vitality. There is, therefore, no provision fora 
coruinuiog breach, that could take the case out- 
side the provisinn ol s. 631 of the Calcutta 
Municipal Act. Narain Chandra Chatter- 
dRK V. Corporation of Calcutta, 37 c, 
843 = 10 C.L.J. 623 = 14 C W.N 614*10 Cr. L* 

I J. 522 = 4 Ind. Cae. 259. 

{44 a)—S. 661— See No, 44, supra, 

(44-6)—S. 674 —See Nos. 6, 10, 11, 12, 13, 

14, 15, 21, 22, 23, 24, 27, 28, 29, 35, 40.c, 42, 

(11 c)— 8 . 575—See No?. 6. 6, 26. 37, sicpt a. 
(44-rf)—S. 579— See Nos. 94, 36, supra. 

(44-e)— 8 . 580-Se« Nos. 18, 38. supra 
(44-/)—S. 622 -See No. 5, supra, 

(44 j))-—S. 6:^8— See No. 39, supra, 

(44-/i)— S. 629 — See No. 39, supra. 

(44-i)— 8 . 631—See Nos. 15. 18,27, 39. 40 
44, supra. 

— 632— See No. 4, supra, 

(45)—Ss. 632. 449—Aujsance,” buildina 
sanctioned by Municipalitij. if may be-Nui- 
syice, tf must be public-Building in contraven¬ 
tion of regulations, if to be proceeded against 
onlyur^ers.^ ii9-Partition decree, effect of. 
—The term nuisance’’ to s. 632 ol the Cal- 
outta Munioipal Act does not refer only to 
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2 .—Bengal /tcis—continued. 

Act III of 1899 (Calcutta Muolcipal) —concid. 

nuisances affecting tho public gener-illy. It 
applies as well to nuisances affecting an mdivi- 
dual. The mete (act that the Municipality 
could have proceeded against a budding erected 
contrary to the building regulations under s. 419 
o( the Act does not preclude the Municipal 
Magistrate from interfering with it under s 63‘2, 
at the instance of the person whoso house has 
been deprived of light and air by tho building. 

If a building is a nuisance, it is no answer in 
a proceeding under s. 632 to say that tbe Cor¬ 
poration bad sanctioned it. Whcihet erected 
with or without sanction, or in contravention 
of tho building regulations or not, any person 
residing in Calcutta affected by it can move 
the Magistrate, and it is within the jurisdiction 
of the Magistrate to pass an order under s. 632, 
if in his discretion he is so advised. A pariiiion 
decree previously passed, which purported to 
specify tho easements reserved to the portion 
which fell to tbe complainant, cannot be held to 
override the provisions of the Calcutta Muni¬ 
cipal Act, which is directed to provide lor 
publio sanitation among other public consi¬ 
derations. BH.\GW.4N DAS v. RASH BEHARI 
MULICK. 14 C W.N 637 = 6 iod. Cae. 593. [R.. 

15 0. W. N. 316 : Expl.,ZS C. 296«llCr. L.J, 
665 = 8 Ind. Cas. 530 ] 

(45-fl)—S. 645 —See Nos. 5, 23, supra. 

(45 6)—Sch. II. r. 7—See No. 10. supra. 

(45-c)—Sob. XVII, r. 2—See No. 8. supra- 

(46) Sch. XVII. r. 11—Demolition of 
buildings oufside sauefioned plan and existiup 
for a long tifne, illeQal.—Vfh^i a Magistrate is 
empowered to direct to be demolished, under 
6, 449 of the Calcutta Municipal Act, is work 
which forma part of tho plan sanctioned, and 
which contravenes some provision of the Actor 
of tbe bye-laws in force, with reference to tbe 
ereotion of buildings, and not buildings out¬ 
side such sanotioued plan and existing fora 
long time. JOSEPH ISAAC JOSEPH HYAM v. 

Calcutta corpor.xtion. 3 C. L. J.87i = 
SCr. L.J. *65 = 33 C. 646 = 10 C. W. N. 1004. 

(47) Sch, 17, rr. 22 and 2 i—Construction 
of the rules .—An «pen square or tbe like to 
come within r. 24 must at least be four feet 
wide. If the open space is not loss than four 
feet wide on the other eide, tbe owner of the 
house is to leave at least four feet of open space 
more as indicated by el. (6) of paragraph 2 of 
tbe r. 24. NONI LAL SETT v CORPORATION 
OP CALCUTTA, 7 C. W- N. 833. 

(48) —Boh. XVII, r. 24—See No. 47. supra. 

(49) —Sch. XVIII, r. 8—See No. 40-c, supra. 

Act VI of lOOl (Assam Laboar Emigration). 

[SB. 91, 218. AM., ACT II OF 1908.] 

{!)’—Charge of recrutlittg coolies from Agency 
tracts probibifed by a Government Order — 
Applicalion of accused to summon witnesses 
refused by Magialrate—Procedure illegal.— 


2.—Bengal /4c/s—continued. 

Act Y1 of 1901 (Assaiu Labour Emigration) 

—coiicflldt'd. 

Where an accu>ed. charged with recruiting 
coolies from Agency tracts, applies to tho 
Magistrate trying the ea c to summon certain 
witnesses citid by him to prove his defence, 
and the Magistrate refuses such an application, 
tbe procedure is illegal and the conviction is 
ono liable to ho set a--ide. LUNMO Oi-' M.\H.\- 
LUSMA V, EMPICUOR, ll9tl>2M.W N.472= l2 
Cr. L.J. 566. 

(2)—Ss. 2{u). IGI, 161—" .Ifogis/rofe."mean¬ 
ing of-Be-patriation. order for,'at co.'f cf ou-ncr 
ol garden —Order made bp Sub ll-’iaitu Magis¬ 
trate, if legal— Emploi/er noi oVed upon to 
show cause — Undue in/fucnce or coercion, 
absence o/. —A Sub-Deputy M-igisirate, not 
appointed bv the Local (i jvocniueTit to perform 
the funciiocs of a Magistrate under the Asshui 
L abour and Kmigration Act. I'JOl. acquitted 
certain persons o( offence under s H51 of t hat 
Act, but ai the same time pas-ed an order that 
the proprietor of tho garden for wbicb the 
coolies were recruited should deposit the 
expenses of repatriation of tho coolies. Tbero 
was nothing to show that there bad been any 
undue influence or coercion and the einployce 
was not called upon to show cause as requited 
by 8 . IGI that the order was a bad one. Held, 
that tho order of repatriation at, the cost ot tiio 
employer was bad. EMI'EROR v. RlTU 
CHAMAR. 15 Cr. L J. 193 = 22 Ind. Cas. 979 = 
18C.W.N. 1143. 

(3) —8. 161—See No. 2, supra. 

( 4 ) —S. 161 —"Emigrafemeaning of-In- 
ducemr-nl'to emigrate to Fi/i-Subseguent induce¬ 
ment at another place to emigralelt) Spihel— 
Place of trial—lurisdiction of Crimyial 
—£»n(graf»on.—Where the accused indited L 
to leave Cawnporo in order to go to Fiji for 
work. and. on the way at Arrah. to.d him that 
be would have to go to Sylhet. and placed 
him in a train bound tberufor, /i-id that the 
Magistrate at Arrah. and not tho Magistrate 
of Cawnpore, had jurisdiction to try the 
case L was not induced to leave Cawnpore m 
order to go to Sylhet. but in order to go to 
Fiji and no offence was therefore oomnoitted 
at Cawopoto. Tbe inducement to go to Sylhet 
was made at Arrah. and so the Arrah Court 
alone had jurisdiction. F AIZ ALI v. EMPEROR. 
37 C. 27. 

(5)—S. 164—See No. 2. supra. 

Act III of 1903 (Bengal Motor car and Cycle). 

(ll—Liability of principal for acts done by 
agent or servant— See ACT VllI OF 1899, 
8^ 11. 15 (a). 17 C.W.N. 207 = 17 C.L.J. 390 = 
13 Cr. L.J. 792 = 17 Ind. Cas. 536 = 40 C. 85b. 

(o)^See MASTER AND SERVANT. 12 Cf- L. 
J. 89 = 15 O.W.N. 390 = 9 Ind. Cas 480 = 13 O. 
L.J. 336 = 38 0. 415. 


Act YII of 1905 (Bengal and Aewra ItA.**)- 
Effect of repeal of —See BBlT. ^ACS«YTAl ^ 
J3i2,.«s. 3, 8, 19 C.L.J. 92. - 
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2.—Bengal >Icrs-cootinued. 

Act HI of 1906 (Bengal Dieorderly House). 

[Ricr. IN Municipalities Constituted 

UNDER RENOaL act III OF lft84. IN WHICH 

Ben. Act ii of i866, is in force, ben. 

Act III OF iy07, s. 3.) 

^ Dancing giri^ — Singing obscene- 
•ton/?.? — IJrothel — Ihibitual prostitution. — In 
order lo briiiR a caso under s>. 2 of Act III 
(R.C.) of 1906, it must be shown, first, (hat (he 
house is in the vicinity of an education*! insLi- 
tution or a boarding house, hostel or mc-ss. and 
Fecondly, ihat it is u<^ed as a broihel for the 

purprso of habitual prostitution or is u.si d by 

djsirderJy persons of any description. Where a 
house IS occupied by a male and the members 
of his family, two of the tnember.s of which are 
dancing girls, who are kept mi-tresscs of 
genflemcn and who sine songs sometimes of an 
obscene character, h^ld, (bat the house is not 
used a.s a brothel or for the purpose of habitual 
prostKudon. IvOKIL RAM v. Eill'KROR, 6 C 
L. J. 710 = 6 Cr. L, J. 423. 

Act II of 1907 (Eastern Bengal and Assam 

Disorderly Hounes). 

(1)—5^. 2, 3, G~0^rnce undey—Procedure 
of (he Mnr/isirnfe jn 7nnkiH<f inquiry under 
the Court, uhelhcr a Mogistrate 

acting under s *2, is—IrrcguiarUy tn th^ 
proceedings, effect of — Reiision — Crinvnal 
Procedure Code (Act V of ISOb), 5s 435, 430, 
“A Court acrioR uuder s. 3 of the Eiskorn Ben¬ 
gal fn)d Disorderly Houses Act (II of 

^907,1 is a CfJDiiniil Court within the meaniog 
or s. 435, Cfim. Pro. Code, and the High Court 
h^s jurisdiction to ioierltre under ss. 435 and 
439, Cnin. Pro. Code. Ss. 2 and 3 of the Act do 
Dot create auy oflouce and the only offence creat¬ 
ed by the Act is that created by s. G. The power 
conferred by ss. 2 and 3 is not a power to hold 
a Criminal trial or lo take any preliminary 
proceedings under the Criminal Procedure. It 
IS a power similar to those conferred on Crimi¬ 
nal Courts by Chaps. VIH, X, XI and XII of 
the Code. The Eastern Bengal and Assam Dis¬ 
orderly Houses Act does not prescribe any 
particular procedure except such as is indicated 
by the last paragraph in s. 2 and es. 4 and 6. 
The Magistrate may make his enquiry uuder 
ss. 2 and 3 in any way that does not violate 
ordinary rules of fairness and propriety, and in 
making the enquiry be porform.>an administra¬ 
tive duty and net a judicial duty. Where, in 
any inquiry under s. 2 of the Act, it was con¬ 
tended^ that the ^lagistrate had erroneously 
administered oaths to witnessesi held that, the 
proceedings of the Magistrate having been per¬ 
fectly fair and reasonable in themselves, the 
error, if any, did not vitiate them. RaJANI 
KHEMTAWALI Y. PRAUATHA NATH ChOW- 
DHRY, 37 C. 287*14C.W.N. 40J==|1 CLJ 
2fl7«llCr. L.J. 1.2- 


(2) Ss. 2, cL (6), 7—Bouse, use of^ as brothel 
or for habitual prostitution—S. 7, object of— 
Order under cl. (b) of s. 2, effect of—Proceed- 


—Bengal /4c/s—continued, 

Act II of 1907 (Eastern Bengal and Assam 
Disorderly Houses)—cowc/7^*d. 

inqs binder, how inslitnied — Crim. Pro. Code^ 
s. 190.—S 7 of Act II of 1907 (E. B. and 
Assam) is an enabling section and is not a 
necessary part of tbo procedure of the Act prior 
to the prosecution being instituted. It is not 
necessary to have recourse to that section if the 
Magistrate can be sati^Qed in other ways that 
the nuisance complained of is conMnuine, S. 6 
of the Act creates an offence under a locil law, 
and proceedings relating ro such offence should 
he taken under s. 190 of the Crim. Pro. Code. 
Where a Macistrate authorised an Inspector of 
I^olico to enter and inspect the hou-cs and the 
Inspector a-ked the Sub-lnspccfor t> make the 
enquiry. Ihld that fhc Jlagistrate has do 
jurisdiction to take cognisa'ico o( the case oo 
the Sub*Inspector’s report The Magistrate 
could either Ireai* the Sub-Inspectnr’s report as 
a complaint under S. 190 (o), in which case be 
would have to call upoi) the Sub-Inspector to 
appear and substantiate the report on oath : or 
under s. 155 direct the Police to investigate the 
case and submit a ebargo sbeet if they thought 
proper. Whore the Sub lncpcctor stated in hie 
report that bo was satisfii^d that a woman “ was 
going on with her profession of prosUtution 
but did not say that she was u^ing her house to 
the annovaoce of tho iobabitants of the vicio- 
ity. Held, that, although the report might 
' furnish a basis to the Magistrate to call upon 
tho Sub-Inspector to depose on oath as com- 
plainaot. the report itself did not disclose a 
complete caso under s. 2 of the Act. Fero.ja 
PESHAKAU V. AMIUUDDIN 16 C.W.N. 1049* 

13 Cr, L J. 69t = 16 lod. Cas. 499. 

(3) —S. 3—See No. 1, suvra, 

(4) —S G— See No I, supra. 

(5) “S, 7—See No, 3, supra, 

Act V of 1909 (Excise). 

(1) Liability of prineipal for acts done by 
agent or servant,—S c ACT VIII of 1699 
II, 15 (a). 17 C.W.N, 205=^17 O.L J. 390» 

13 Cc- L.J. 792 = 17 Ind, Cas. 536 = 40 C. 356, 


(2l-Ss, 2. (14). 2 (20). 9 (2), 10. 46. 52. 65, 
57—m^ctetual drugs %/ necessarily exciicable 
because spirit ts an ingredifni-Importing of 
excitable artichs, oOfnee of. when committed— 
Transport — Possession—Taking orders tosiipplu, 
»/ abetment of t'ansport—Delivery when takes 
place—Cocoanui. milk of, if excisable.—Tho 
unreported decision of O'Kinealy and Ameer 
Ali, JJ., that spirits of wine sold by a chemist 
for medicinal purposes are not liable under the 
Excise Act, has been overruled by the enact¬ 
ment of the new Excise Act (V. B. 0. of 1909) 
but that the decision at 24 0. 157 is no longer 
good law is not so clear. Semble (without 
deciding the question) : The meaning of the 
Legislature m ameodiog the Aot was to prevent 
chemists and vendors of drugs selling iotoiioat- 
mg liquors or otherwise dealing with them as 
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2,—Bengal Acrs—ooDtinued. 

Act Y of 1909 {Et.cii6)~continued. 

medioioal preparatioos, and not to declaro that 
all drugs bona fide prepared in accordance wiib 
the British or other recognized Pharuiaoopo-Mas 
are excisable merely because alcohol is used »o 
their preparation, and the notifications of the 
Board of Revenue. \t they doolarcd that spirit 
found in the prepared drugs tendered iho drugs 
themselves exciseable, would bo }dlra cires. 

(24 0. 157. Cons.) L’quor as dtfined m s. i 
(14) of the Bengal Excise Aot must be inioxi- 
eating liquor and the enumoraiiou oi all the 
liquids that follows does uoi make them liquor 
unle^s thev are iiiicxioatiug. Utld, thai. it 
article?, which ate suoject to both cusioms and 
excise duties escape the customs, they can bo 
dealt with by the Excise authorities either in 
transport or when an attempt is made to export 
them, but the Excise duty on imports does not 
apply to articles that ate liable to a similar 
duty in the customs. Where medicinal drugs 
coQtaioiog spirits wbichh-id been aiAauIactured [ 
in Ghandrauagore within Preucu territories 
wore ooDsigneJ from Cbandranagoie st.ition by 
rail to Howrah and from there taken to a 
Calcutta shop, in pursuance of orders given to 
the manufacturer by the manager of the 
Calcutta shop ; Htld, that, assuming that tbe 
articles were excisable after they bad passed 
undeleoled by tbe custom aulbonlies, no charge 
could be framed at the instance of the Excise 
authorities against persons concerned in the 
transaction of importing exciseable articles, 
but the Excise authocilies could proceed for 
illegal transport or export or possession of the 
articles imported Held, on the evidence, that 
delivery of the articles to ibe Calcutta firm bad 
taken place before the transport of the same 
commenced, and the mete fact of tbe persons 
who despatched them from French Territory 
having arranged that an agent of theirs should 
be present at the Calcutta shop to see that the 
goods wore in order when opened, did not 
prevent possession passing to the Calcutta 
firm ; and they were not liable to conviction 
(or illegal transport or possession of excisable 
arlicles. Taking an order lot foreign goods 
which arc excisable may constitute abetment 
of their import but not of tbcic transport. The 
expression " juice drawn from any ooooanut” 
in a. 2 (20) oi tbe Excise Act do^s not mean 
the milk ol the cocoanut but the juice of tbe 
tree. EMPEROR v. MOTI LAL CHANDER, 16 
C.W.N. 789«15 lad. Cas. 96t»13 Cr. L J. S43 
= 39 0.1093. [R.. 16 Cr. L.J. 73 = 19 O.L.J. 

63 = 22 Ind. Cas. 425 ] 

(8)—S*. 2, cfs. (6). 17) and (14). 46, 48— 
* Denatured tpiril ’—‘ Manufacture ' — Denatur¬ 
ed spirit, difufton of, with water—Appeal — 
Crim. Pro. Code, applicabilily of—Crirn. Pro. 
Code, aa. 233, 410—Cfeflrp#s, misjoinder of — 
Summons case— Applicability of Crim. Pro. 
Code, to trials under Act V of 1909 (B. C ).— 
To support a oooviotioo under e. 43 of the 
Bengal Exoiie Aot, two elements must be eeta* 
blisbed, namely, ^rat, that the spirit is dena> 
tured spirit, and, Mcondlp, that the acoused has 


2—Bengal .4c/s—continued. 

Act Y of 1909 (Excise) —continued. 

attempted to render such spirit fit for human 
cousumplioa. The definition of 'denatured 
spirit • in cl. (C) of s. 2 of the Bengal Exci^o 
Act considered. The esrcucoof ‘manufacture ’ 
as defined :ii cl. (15) of s. 2 of tbo Bengal Excise 
Act is. that it is a p'occs'^. A mere dilution of 
denatured spirit with w.ilor iS not a prccess for 
tbo m.iiiufieiuro of ail cxcisaiilo arti -le. Tbo 
Code of Criminal Procedure, subject to sprcifi jd 
restrictions, is apple'‘t'le to trial'under tbo 
Bengal Exciso Act. b. fore a M.'gisirate. Tbo 
fact that the trial b»st<ken pU e as a sum¬ 
mons c-ise, docs not exclude the applioation of 
s. 233 of tbe Code of Ciimmal Proceduro. 
Manufacturing excisable article fti/. d aiul 
brought into Court, boaliiig it. possessing it. 
selling from time to lime v lri^us other arlielcs 
not before tbo Court, and attempiiug to render 
deuHturel spirit fit for human consumption, 
do net ^constitute one transaction. QucCrc.— 
Whether a spirit diluted with water is excisable 
article or imoxicaliug liquor within tbe moan¬ 
ing of els. i7) and lU) of s. 2 oi the Bengal 
Exci'c Act U.N. Biswas V Kisti-EMi’CUOii, 
19 C L J 53 = 18 C W. N 486 = 22 Ind. Cas. 
425 = 15 Cr. L J. 73 = 41 C. 694. 

(4) —Ss. 2 G2). 46. 62, 61—“ Possession 
Constructive pjssfssion — Crim. Pro. Code, 
ss. 236. 227.—Tbe petitioner was in possession of 
an invoice .and bill of lading whicu purported 
to cover old wearing apparel exported by Porter 
& Co., of London to Rasu Prosad at Dharjeel- 
ing. The bill of lading with endorsement by 
Porter & Co., and Risu Prosad were made over 
by the acoiitiod to Cox & Co., in order that the 
goods might bo cleared and pis e.i through the 
Customs House, The goods were found to con¬ 
tain a largo quantity ol cocaine which was 
sought to bo Illicitly exporlod in contravention 
of the provisions of the Exciso Act. The accus¬ 
ed, when apprised of the discovery, professed 
to be acting on behalf of R»sa Prasad. Held, 
that the accused committed au oli.;nce falling 
under s. 61 read with s-46. cl. (a) and 9. 2, 
cl. (12) of tbe Bengal Exciso Act, of attempting 
to bring cocaine into Bengal in contravention of 
the provisions of the said Act, and not under 
bs. 46 and 52. as he could not be said to bo in 
‘‘p&s8e.*sion ” of the cocaine. (32C. 657, 36 
C. lOlC. D-i The doctrine of constructive 
possession is to be very cautiously applied, 
Bpeciallv in the department of criminal jutis- 
prudenoe. Ss. 236 and 237 of the Code of 
Criminal Procedure applied, KaLI CHARAN 
Mookeb-ieb V. Emperor, iSC.L.J. 5i4=i8 
C.W.N. 309 = 41 C. 537 = 22 lod Caa. 148=15 
Cr. L.J. 4. 

(5) Ss. 2 (12). 46, 61—Meaning of " import ” 

_Articles intercepted by Customs House, if 

can be said to have been brought into Bengal, 
— See EVIDENCE—ADMISSlIillbITY OF EVI¬ 
DENCE, 18 C.L.J. 567. 

(6) —S. 9—S«e No. 2, a«pra. 

(7) —S. 10— See No. 2, supra. 









671 


THE ALL INDIA DIGEST. 


572 


•^.—Bengsi /4c/s—contioued. 

Act Y of 1909 (Excis€)“Con/m«^<i. 

(8) —S. 46 ~ Cocaine ^lUicit posfiession—Pos¬ 
session of cocaine exceedhiff five grains—Burden 
of proof of author it 3f under u'hich cocaine ivas 
obifiiuei,—l. nder the Governinoot Notification 
of November 20lh, 1911, it is an offence for any 
person otbor than those $pccjfiod to have any 
cocaine at all except with medical man's pro* 
scripLion, and then only five grains. In all 
cases, the burden of proof to show under what 
authority be obtained rocain^^ lies on tbe 
accused. MakunhSahuv. Kmprhor 15 Cr 
L.J. 262*«23 Ind. Cas. 470*18 C.W.N. 1023. 

(9) —S« 40—See 2 to 5, supra. 

(10) —Ss, 1C, 66—Serf inf leaving shop and 

trying h export ganja^Master tf may be pnui- 
s/ied —A servant employed in the petitioner’s 
gauja shop left the }ihop and was found tra¬ 
velling with 2h seers of gaoja from tbe District 
of Arrah to limdbyacbal and was convicted 
under s. 46 of tbe Excise Act. Held, tbat tbe 
petitioner could not be punished for the ser¬ 
vant’s act under s 56 of the Act, when it did 
cot appear that the servant was acting for the 
potitiouer’s benefit and within the scope of his 
emplojmoDt. Uttam Chand v. Kino- 
EMl*i:ctoi<, 16 C.W.N. 53t = 15 Ind. Cae. 1007 ' 
= 13 Cr L J. 591*15 C.L.J. 401*39 C. 344. ] 

(11) * S. 4S—See No, 3, supra, 

(12) —8. 52— See Nos. 2, 4, supra, 

(13) — Ss. 54. bCi--Misjoinder of charges^ 
Crim, Pro, Code, Ss. 234, 235 (2), 239—Aeeffor 
— Accomplice—Obiter : — A licensed vendor, 
who is punishable by implication under a. 5G 
of the Bengal Excise Act, can be tried together 
with bis agent who commits the offence. Tbe 
case is one of abetment by implication, and 
B. 239 of the Code of Ctimiual Procedure allows 
an abettor to be tried in the eame trial as tho 
principal. Where a person was convicted of a 
different offence before a trial and bo had 
nothing to g^in or lose by tbe evidence be gave 
in Court, he could not be said to be an accom¬ 
plice in law. Other persons who were directly 
ooDCQtncd in the crime as prinoipals might he 
considered as accompliooe^ oven though con¬ 
victed. Priya Nath Bisai v, King Eai- 
TEROR, IS C.L J. 693 = 13 Cr. L J. 253 = 14 
Ind. Cas. 607. 

(14)—S. 55—See No. 2, supra. 

(16)—S. 56—See Nos. 10, 13, supra, 

(16)—S. 57—See No. 2, supra. 


2,—Bengal Acts —continued. 

Act Y of 1909 {Eictse)—concluded, 

accused and their men removing tho distilling 
apparatus. But before they had time to enter 
the bouse and arrest tho>e persons or to make 
any nearcb whatever, the accused sallied out 
and proceeded to beat the peons. The accused 
. wore convicted of rioting and using criminal 
force to dolor a public servant from tho dis¬ 
charge of his duty : Held, that tho assault upon 
tbeofiieers was wbolJy unjustifiable and the 
riot wa^ one of a very serious and lawless nature, 
tbat the Excise Officers wtre acMng under s 67 
of the Excise Act (V of 190) R.C.) ; that before 
they bad time to do any thing lawful or unlawful 
in respect of any eearcb, they were wantonly 
assault. d by the accused, and tbat as there was 
no setrch, it could not bs said that there was a 
search not in accordance with law. A separate 
sentence should not bo passed upon people con¬ 
victed of rioting for tbe offence which is specifi. 
cally stated to have been the common object of 
I tlie assembly, unless a specific charge is laid 
against the individual members of committing 
such an offence. Therefore, persons who are 
j shown to have committed a separate offence 
under b. 353, Pena) Code, should receive a aepa- 
rate puoisbin.Qt, eveo although tho common 
object of tho riot was to commit that offence 

[ PuAKASH Chandra Kunduv. Emperor, la 
Cr.L.J 231 = 23 lod. Cas. 203 = *! C. 836 = 18 
C.W.N. 918. 


Act I of 1910 (Eastern Bengal and Assam 
Ezoiaej. 

(1)—Ss 30, 53. 72 ~Medicated arliele contain¬ 
ing Bhang—Kameshwar Modak—Manufacture 
and sale by medical practitioner for medicinal 
purposes if protected—S. 73, effect and scope of— 
Notificalton by Local Oovernment—Iittles by 
Board of Revenue. —Tbe petitioner, who was a 
Kabiraj, was chiigcd uoders. 63 of the Eastern 
Bengal and Assam Eiciso Act with the manu¬ 
facture and sale of an excisable artiolo, namely, 
a mixture called Komeshwar Modak which con- 
lainod Bhang and which admittedly was a 
medicated article prepared by the petitioner for 
medicinal purposes in regard to the 

manufacture and s ilo of tbe article in question 
the petitioner was protected by s. 72 of the Act' 
tho language of which is wide enough to take 
any case, to which it applies without restriction 
out of tbe Act. Satish Chandra Roy v 

KINO-Kmperor. 17 C.W.N. 939 = 14 Cr LJ 
300=19 Ind Cas. 9S6 *»vr. ii.j. 


(2)“S. 53 —See No, 1, swpj-a. 


(17)—S. 61 —See Nos. 1, 6, supra. 


(3)—S. 72—See No. 1, supra. 


(18)—S. 67—Excise officers assaulted before 
they entered any house or made any arrest 
or searefi—i?iofi»i!7—Separate sentence—Penal 
Code.ss. 147, 353. —A Deputy Inspector of Ex¬ 
cise received information, that he would find 
certain persons in tho act of illicitly distilling 
liquor, if be went to a certain village. He 
accordingly went with two Bub-Inspectors and 
a large number of peons, who actually saw the 1 


act 111 or 1910 (Calcutta and Suburban). 

S. 16—Ssc Ben. Act IV of 1866, s. 62.a. 
ciB. 4, 6. 8. 102. 17 C.W.N. 605 = 18 Ind. Cas. 
685 = 14 Cr.L.J. 125 = 40 C. 470. 

Act YIII of 1912 (Bengal, Bihar. Orissa and 
Aaeam Lawa), 

3 s 8, effect of—Eonorary Magistratest 
differences of opinion between, settlement of— 
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2.—Bengal Ac«s—concluded. 

Act Ylllof 1912 (Bengal. Bihar. Orisa and 
Aseam Laws)—'concluded 

New Rule under Oovernment Nolifi'ution, 1906. i 
if extends to Eastern Bengal —Bengal and \ 
dssim Lntos -‘lei (VII ol 1905) repeal of, effect ef 
—Grim. Pro. Code. s. 16 —In Eastern Bengal, 
the old notification under which a diflerenco of 
opinion between two Honorary JUgistrates 
forming a Bench is to be settled by the casting 
vote of one of them, namely, the Chatrm.ao. is 
still in force. The provisions of e. 3 of Act VIII 
of 1912. are applicable to notifications which 
derived their force in the former Province of ■ 
Eastern Bengal and Assam, from the Act of , 
1905. Utfal Shaikh v. king-E.mperor. 
19C.L.J. 92. 

(2) Bs. 3. 8—Difietonce of opinion between 
Chairman and colleague — Procedure—See 
BENCH OF magistrates, 14 Cr. L.J. 634 = 
31 lod. Cas. 1004. 

(3) —3. 8—See Nos. 1, 2, supra. 

3.—Bombay .^cts. 

• Act XXYIl of 1837 (Salt). 

[REP. (EXCEPT IN SIND), BOM. ACT VII 
OF 1873.] 

(D—Sail thrown overboard lo avoid measure¬ 
ment—Presumption—Salt removed in excess of 
the permit—Confiscation .—In a case where a 
vessel was seized on suspicion of having a 
greater quantity of salt than was allowed by its 
permit, and immediately afterwards, a number 
of men boarded the boat and threw some of the 
salt overboard, held that, from the above circu- 
mstanoes, a presumption arose that there was, 
at the time of the seizure, an excess of salt on 
board the vessel, beyond that allowed by the 
permit. Where a vessel, holding a permit to 
pass a certain quantity of salt on which duty 
bad been paid, removed a larger quantity, the 
whole of Buoh salt must be considered as remo¬ 
ved contrary to the provisions of the above Aots ; 
and the whole of suob salt, and not merely the 
exception, is liable to confiscation. FRAM.II 
HORMASJI V. THE COMMISSIONER AND 
DBPUTT COMU16SIONEB OF CUSTOMS, SALT 
AND Opium, 7 B.Il C.A.C.J. 89. 


3,—Bombay /Ids —continued. 

Act XXYlI of 1837 (Salt)- coucltt-icd. 

of ^-alt nalur.illy fonn'xi in a creek, which was 
under the supervision of an officer belonging to 
the Customs Dcpirtinent. constitutes that, the 
salt have been legi'ly appropriated by such 
olVicor. IPer Bayloy and We^t. -3J-I RKO. v. 
Mansang Bha\s\ng, 10 3. H. C. A C J. 71. 

•Act XIX of 1838 (Coasting Vessels. Bombay). 


[S. I ItRP. IN PART, apt XIV OF INTO. 
FORMAL WORDS IN SS 2 TO M UUP . -ACT .\VI 
OF 1874 ; SS. 9. 15. HKI’.. SS. 12. 13. UPl'. IN 
PART. ACT XII Ol’ INTfi, Dl'Cl.MlHH IN 
FOUCU THROUGHOUT THU PUESH-FNl'Y OF 
BOMHAY. Except AS regards the sche- 






(i)—Ss. 4. 7, 13 — Ccrtijicale of Bogistry — 
Certifitale in fither's name—On falher's death, 
his son though joint and carrimig on business in 
the name must obtain new certificate.—^ 
certificate of registry of a craft was issued, 
under s. 7 of the Coasting Vessels Act, in the 
name of a person who traded jointly with his 
son. On his death, the son earned on the 
buftinos?' M before io the f^ither*s nanDe» aod 
did not obtain a fresh certificate for the craft. 
He was accordingly prosecuted for plying the 
craft without a certificate under 9. 13 of the 
Act, but was acquitted by the Magistrate. The 
Government having appealed ‘.—Reid, ibat the 
craft having been registered in the father’s 
name as sole owner. The ownership passed in 
the event of bis death to bis son who was bound 
to obtain a certificate under s. 4 of the Coast¬ 
ing Vessels Act. and that the son had. therefore, 
committed an offence punishable under s. 13 
of the Aot. EMPEROR v. HARIDAS LAKSHMI- 
DAS. 19 Bom. L R, 994=2 Boro. Cr. C. 161- 
14 Cr. L.J. 653 = 21 Ind- Caa. 893 = 38 B. 111. 

(2)—Ss. 4. 13-See ST. 17 AND 18 VlC., 
C. 104 S3. 24 and 26, 14 B- 170. 


{2-n)—S. 7—See No. 1, supra. 

(3)—S. \Z —Using boat without num6e)- and 
certificaU of registry—Jurisdiction.—A. full 
power Magistrate alone has jurisdiction to 
ooDviot ao ac'^used corsoo under a. 13 of Act 
XIX of 1838. REG. v. KasaNJI valad 
HAMINJI MHASKAR. 9 B. H. C. Cr. 6. [B., 


(2)—S. 7—ilef XXXI of 1650 —Removal of 
one’s oitm salt—OcUnfion.—Removal of one’s 
own salt from the bed of a creek, not forming 
part of any salt-work, is not an offence under 
the Penal Code nor under either Aot XXVII 
of 1837 or Aot XXXI of 1850, though, under 
B. 7 of the former Aot made applicable by 
8. 8 of the latter, the salt removed becomes 
liable to detention. REO. v. Fakiba, Rat. Uo. 
Cr. 0 6B = Cr. Rg. 12-9 1872. (R., 10 B.H. Cr. 
A.O. 74.1 

(3)—S. 7—ZHsAonesf removal of salt natur¬ 
ally formed in a creek.—A .dishonest removal 


Rat. Un. Ct. Cas. 134 ] 

(4)—S. 13 —See Nos. 1. 2, supra. 

•Act XI of 1843 (Hereditary Officers, Bom¬ 
bay). 

[REP., BOM. ACT HI OF 1674.] 

8. 8—See CONTEMPT OF COURT, 8 B.H. 
0. Or. 19. 

•Act XI of 1846 (Khandesh and Ahracdnagar). 

[REP.,AS TO Khandesh, act XIV op 1874; 
REP., AS TO AHMEDNAGAB, ACT XII OF 

1876.] 


• Thu Local Aot was 
Imperial Legislatare. 


paased by 


the 


• These Local Aots were passed by the 
Imperial Legislature. 
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3 —Bombay /IcLs-continued. 

Act XI of 1846 iKhaadesh aad Ahrnedaagar) 
— concluded. 

{l)—Ju7isd;ction 0 / IJigh CourKo deal with 
cases undfr (he Aci.-Tae High Court o! Judi¬ 
cature at Bombay has the same jurisdiction as 
was possessed by the Suddor Pouzdari Adawlat 
to deal with cases ueder Act XI of 1S4G, either 
by way of cc»i*lirmation or of appeal. OuKKN 
KMVUESH V. iUTNVA KaJA. Rat Uu. Cr. C. 
939. 

S. 3 — Jurisdic(iC7iAp 2 )eai (o Ili^h 
Coiirf.Rule 44 of the rules frauicu under s. 3 
ot Act XI of 1S4G svash' ld to be uilrn vire^^ •ts 
DO power was given by Act XI of 1H4(> co the 
Government to coufer appellate powers on the 
8adar PouzJ^ri AdasvUt.Hs vvhs practically done 
by the rule. Agt XI of 18iG bciric repealed Jo 
tho Mehwasyi Village by Act XIV cf 187 4 . rule 
44 could not be coiJtiQUt.d either by tbe noiili- 
catiou published in the liomtay GovcrntDcnt 
Gazette for 187d. 1\. L p 116 , or by the notifi- 
catioD published ir. the bemb'^y (bjvcrumcot 
Gazette for 1887, Pt. I, p. jy, lu this case tho 
accused were coDvicied, under s. zOl, I.P.C .of 
an ofleoco c .mDuu.d in tbe village of Guiamba 
10 the Mohwasi Estate of Nal, m tbe Khandesh 
District, aod each of tho accused was sentenced 
by tbe Agent to tbe Governor to suffer rigorous 
imprisoiimeal for five years. Tbe Ageut tried 
the ca.-es under the rules framed uuder Act XI 
of 18J6. Tbo accu.-ed appealed to tbe High 
Court under Kule 41 ol (bu rules Irained under 
3. of Act X1 ol 18 16 . Z/cfd, no appeal lay to 
the High Court. guKEN E.MPHESS v. SiUVA. 
15 B 605. [Di6s., -25 B. 667 ; li., Kat. Un. Cr. 
C. 939.J 

(3)— S. 3, ScheduUd Districls Acl IV of 1871 
— Rule '65 of the rules frannd under Acl XI of 
1846— Reference to High Court from conviction 
in Scheduled Dislticl.—Tho Colleo;or of Khan- 
desh. acting in bis capacity as I'olitical Agent 
for the Mehwasi Estates, tried the accused on 
the charge of tho murder of bis wife at a village 
in a Scheduled District, and eemonoed him to 
transporiatiou for life, subject to the confirm¬ 
ation of His Exoelleucy the Governor in Council. 
Tbo accused also preionled a petition of appeal 
to tbe same authority. Tho Government 
directed the Political Agent to submit tbe pro¬ 
ceedings to the High Court, and the reference 
was accordingly made by the Political Agent 
under Rule 35 of tbe Rules pec mulgated in July 
1855. under tbe powers confi^rred on Govern¬ 
ment by 8. 3 of Act XI of 1846. The accu-ed’s 
appeal also was forwarded to tbo High Court. 
held that the High Court bad jurisdiction to 
bear and determine the reference. lAIl’ERAT- 
RIX V. RATNYA, 25 B. 667. 

Act XXXI of 1850 (Salt Revenue, Bombay). 

[Rep. Bom. act Vll of 1&73 j 

a)— Crim. Pro. Code (1861). s. Applica¬ 
bility of $. 65, 1 P.C. — Imprisonment in default 


— Bombay Acts —oontinuod. 

Act XXXI of 1850 (Salt Revenue, Bombay) 

— concluded. 

j of payment of fine ~3. 45, Crim, Pro. Code, 

I 1861 , makes applicable tbe provisions of 3 . 65, 
I.P-G., to every case in which a Magistrate has 
jurisdiction uuder s. 21, Crim. Pro. Code. 
Where aa accused persoo convicted uoder s. 3, 

, Act XXXI of 1850. w.as sentfneed lo pay a fine 
of ten rupee?, or in default to suffer oue month’s 
simple imprisonment, the impiisocment in 
, default was rtductd to three weeks’ simple 
impr.ennmenr. Rk« v. VITHOHA bin SOMA, 
5 B.H C Cr. 61. 

(2) —Sff HoM. Act XXVII OF 1837, 7 B H. 
C.A C.J. 89. 

(3l— S. 3 —See PENAL CODE. s^. 69, 70, Rat. 

I Uo. Cr. C. 40 = Cr. Rg. 15 9 1870. 

(41—S 8 —Sec THEFT—THINGS INRESrECT 
; OP WHICH THE OFFENCE OF THEFT CANNOT 
^ RE COMMITTED. 10 B.H.C. 74. (note). 

, ' Act XXXV of 18S0 iFerries, Bombayl. 

[REP., EOM ACT II OF 1868.] 

I (1) — S. 9— Jwisdiclion— Zillah Magistrate — 

I Reg. XII of J8‘,47.—A full power Magistrate has 
no jurisdiction to conviut for an offence under 
R. 9 of tho Bombay Ferries Act, since only a 
Zillah Magistrate as defined by Reg. XII of 1827 
bas jurisdiction in such cases. Reo. v. 
PRAiiH.aKAR N. Soman, 3 B.H.C. Cr. 11. 

(2)—S. 14 — Construction. —Conveying for 
biro passengers from an island in tbe harbour to 
the mainland of Bombay is not an offence under 
s. 14 of the Bombay Perrirs Acl. REG, V. 
MaLHAKI bin SHIVJI, 3 B.H.C. Cr. 4l. 

<31—S. 16— Appeal from Zillah Magistrate's 
decision—Req. XIX cf 1827, s. W—Time for 
appeal. —kn appeal lies to the Sessions from tbe 
summary decision ol the Zillah Magistrate 
under 3. 16 of the Bombay Perries Act. Such 
an appeal need not be preferred within eight 
days as required by s. 14 of Reg. XIX of 1827. 
REG. V. MaLHAHI LauJI ET AL, 6 B.H.C. 
Cr. 45. 

* Act III of 1652 (Spirituous Liquors, Bom¬ 

bay). 

[Rep., bom Act V of 1878.] 

Penal Code, s. 205— Prosecution under Act Ill 
of 1852.—A prosecution under Act III of 1852 
is a ctimiaal prosecution within the meaning of 
8. 205 of tbo Penal Code. Reg. v. GaNGA, Rat. 
Un. Cr. C. 39 = Cr. Rg. 14 12-1871. 

* Act XIII of 1856 (Police, Presidency Towns). 

[REP. IN Calcutta Ben. act IV of 1866, 
Rep. in Madras, act Viii of 1867, s. 8i, 
Rep. in Bombay, Bom. act IV of 1902.] 


* This Local Act was passed by tbe 
Imperial Legislature. 


* These Local Acts were passed by the 
Imperial Legislature. 
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fiomAoj* Acts—coDUoudd. 

Act Xlil of 1SS6 (Police, PreiidcQoy Towos) 

— concluded* 

(1) —S. 35 {D—Fraudultnt possession of pro* 
periy reasonably suspected to be stoUn. —The 
Police Act being a penal enactment wbiob shifts 
the burden of proof of ionooenoe at a certain 
point oo the accused, it has to be construed 
strictly. Before the aooused can be called on to 
account for the property under e. 85 (1), there 
must be evidence amountiog to proof to the 
satisfaction, not of the police officer or witness, 
but of the Court, that the accused possessed or 
conveyed a thing of wbiob, after judicial con* 
Sideration by the Court, it may be said that it 
** may be reasonably suspected of being stolen 
or fraudulently obtained/' QueeH-EMPRBSS 
V. DHAKJIBHAI Edulji, 20 B. 348. 

(2) “Ss. 57, 5S—Act XLVIII of 1860, s. 15— 
Bscifaf in warrant—Evidence ^Fcund gaming. 
—S. 15 of Act XLVIII of 1860 does not render 
the reoitals in a warrant to the effect that in¬ 
formation of gaming has been given on oath to 
the Magistrate^ prima facie evidence of the use 
of the room. The proper construction to be 
put 00 the section does not require that the 
accused should be actually arrested in the 
place where the gaming has been going on. It 
is enough that gaming was seen to take place 
there, REG. v. Nana MOHOJI. 8 B.H.C.R. 1, 

(8)— 8$. 57, 58, lll’^Form of warrant— 
Irregiilnrity^^Effecl. —A warrant issued under 
s. 68 of the Police Act should be addressed, not 
to all constables and peace officers, but to some 
one or mote superior officers of Police, or at 
least to superior officers of Police generally. 
But this delect in the warrant is not suob an 
irregularity, having regard to 8. HI of the same 
Act, as to vitiate a conviction on the merits for 
an oSenoe under a. 67. Reg. v. NaNA MOROJI, 
8 B.H.C Cr. 1. 


3 —Bombay 4cfs—continued, 

Aet XLVIII of 1850 (Police, Presidency Towos, 
Ameodlog Act XIII of 18S6j. — continued. 

(2) —S. 8— Escape from custody^ Arrest 
binder Ciutf process— Offefice .—Down to 1866, 
escapes from custody under civil proosss in the 
mofussil. and down to the end of 1855, such 
escapes in Bombay, wore not by any legislation 
rendered punishable. Nor could it be held 
that, under s. 8 of Act XLVIII of ISGO, ** legal 
custody" meant custody under civil prooees 
and esoape therefrom is not an onence. It is 
doubtful whether in England it was punish¬ 
able criminally, and even if it was. it would bo 
only a misdemeanour. REG. v. JOHN CONNON, 
6 B.H C. Cr. 1S« 

(3) —S. 10, Presidency Town Police Aet — 
Order for maintt7iance--Muhammadan-^ Divorce 
— Effect. — An order for maintenanco validly 
made against a filuhammadan husband under 
s. 13 of the Presidency Town Police Act Amend¬ 
ment Act. can do further be executed after the 
divorce of the wife by the husband. In re 
Kas.am PIRBH.M. 8 B.H C. Or. 93. [P.. 5 A. 
226, 7 B. 180, 6 C. 558 ; i?.. 19 A. 50. 12 B.H. 
C. 231, L.B.R. 1872-1892. 145; D., 15 A. 143.] 

(4) —S. 11— Boarding-house — License.—A 
boardiog'house, where regular customers take 
their meals at specified hours, requires a license 
under e. 11 of Act XLVIII of 1860. Kino- 
EmPEROR V. SaCOOHAI, 3 Bom. L.R. 768. 
PB. 

( 5 j— s, 11—Pe/usal of license.—The sole 
circumstiiDoe that the Police Commissioner 
refused to grant license to the aooused uoder 
8. 12 of Act XLVIII of 1860 is no good defence 
to a prosccutioti under s. 11, when it is proved 
that the accused keeps such an eating bouRO as 
is described in that section. QUEEN EMPRESS 
V. ELLAHIBAX, Rat. Uo. Cr. C. 835 = Cr. Rg. 
1 of 1896. 


(4)—8. 68 —See Noe, 2, 3, si4;)ra. 

(6)—S, 77 — Power of Commissioner of 
Police fo prohibit procession—Quare. —Whether, 
under a. 77, Bombay Act XIII of 1856, the 
OonuDissioner of Police has power to issue orders 
prohibiting precessions altogether. EMPRESS 
V. Tucker, 7 B. 42«7 Ind. Jue. 202. 

• m—Sse Certiorari, Writ of, 

10 B.H.O.R. 102. 

111—Sea No, 3, supra. 

Aot XLVIII of 1860 (Police, Preildeaoy Towos, 
Ameodiog Aot XIII of 1BS6). 

Calcutta) Bengal act IV op 
Madras) Madras aot VIII op 
1M2 Bombay) Bombay act IV op 


o3oe—Clerk of Magistrate 
w words “ Police offios ” in thie 

»tion did Dot apply to a Police Magietrate, 

C UOOKBBJBB, Bonrke O. 


(6)—S. 11. cf (2 )—Hotels tavern, shop or 
place/* construction of words.—The words 
hotel, tavern, shop or place,’* in ol* 2, a. 11 of 
Aot XLVIII of 1860 are wide enough to include 
every plaoe meutioned in the first clause of the 
eectioD. queen-Empress v. Shebiau 
ARDE6EEB ERANI, 13 B. 330. 

11 , 12—Discretion in granting 

licenses—Act 1 of 1877, s. ^5—*Personal righl/^ 
meaning of.—Vfbete a person, who purchased 
the businese and etook in trade of an eating 
house which was carried oo under a license 
granted by the Commissioner of Police, Bombay, 
under Aot XLVIII of 1860, subsequent to bis 
purchase, applied to the Commissioner of Police 
for a transfer of the license to his name, which 
was refused, and thereupon applied to the High 
Court, under s. 45, Specific Relief Aot, for an 
order direoting the Commissioner to grant a 
license to him : held, that no order could be 
made under s. 46. Bpeoifio Relief Act* as the 
Commissioner of Police, bad, under as. 11 and 
12, Aot XLVIII of 1860, a discretion in the 
matter of granting licenses. The five conditions 
mentioned ins, 46, Speoifio Relief Aot, are not 
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ActXLVIII of 1860 (Police.Preiidency Towne, 
Ameodlng Act XIIl of i6i6)^concluded. 

disjunctive, tbe efleot of ^bicb is tbst, if any 
ODO of them is not complied with, tbe section 
cannot bo put into operation. Tbe words 
‘'personal right in s. 45 (a). Specific Relief 
Act, are intended to cover rights intern such as 
every human being iu a civilised society pos* 
sesses indepeodeotly of any act of bis own. irt 
re RUSTAM Jamshbd IRANI, 3 BoraX.R. 653. 

(8) —Ss. ll. \2-^Meaning of ins. 12 

—Granting of license for eoling-bouse in Bom¬ 
bay town, if in absolute discretion of Commis¬ 
sioner of Police. —Tbe conditions set forth in 
8. 45, Specific Relief Act are cumulative. The 
word "shnll/' used as it is in s, 12, Act XLVIII 
of 1S60 (Town Police), is prima facie impora* 
tive. Tbe first part ofs, 11. in efioct, mcanSi 
first, that the Commissioner of Police shall 
grant licenses, and, secondly, tbat be shall 
grant them upon tbe conditions indicated. The 
Commissioner of Police in Bombay is not, there* 
foro, vested with any absolute discretion to 
refuse to grant licenses, for eating bouses within 
the town of Bombay, under Act XLVIII of 
I860. If they be a legal nuisance, then, any 
resident prejudicially afiected will have bis 
proper remedy, but tbe mere apprehension of 
tbe rceidente is no justification foe refusing a 
license under tbe Act RUSTOAM J.^MSHED 
Irani v. Hartley Kennedy. 4 Bom. L. R. 
Ia26 B. 396. (5 Moo. P.C. 296=11 Jur 857, 

F.) 

(9) —S. 12—See Nos. 7, 8, supra. 

(10) —S. 15—See BOM. ACT XIII OP 1856, 
ss. 57,68, 111, 8 B.H.C. Cr. 1, 

(11) —S. 21-See ACT XI OF 1890, 0 . 3 (5), 
26 B. 609 = 4 Bom. L.R. 290. 


Act Y 1663 (Bhagdari and Narwadari 
Tenarea). 

[Rep. in part, Act XII of 1873; act Xll 
OF 1876 ; Bom. act III OP 1886, DECLARED 
NOT TO BE IN FORCE IN THE PANCH 
Mahals, act vil of 1685.] 

Contempt — Bhagdaree and Narvadaree 
Tenures Act (Bom.) V of 1862 —4/amfafdar— 
Summons.—Bombay Act V of 1862 does not 
provide for the attendanco of persons before tbe 
Mamlatdar for tbe purposes of an enquiry held 
under that Act. So, a oonviction for disobey¬ 
ing a summons issued by tbe Mamlatdar under 
that Aot is illegal. REG- v. MAHOMED ISMAL, 
Rat. Ud. Cr. G. 70 = Cr. Rg. 17 44873. 

Act V of 1863 (Gas CompaDUi). 

[REP. IN PART. Bom. Act III of 1986, 
AMENDED, ACT XVI OP 1895.] 

--See bom. act III of 1888, ss. 429, 430, 7 
Bom. L.R. 460»2 Or. L. J. 439. 


3 .— Bombay Acts —continued. 

Act YI of 1863 (Pablic Cooyeyancea). 

[REP. IN PART, Act XII of 1873 ; ACT 
XII OF 1876 ; Bom. ACT III OF 1886 ; BOM. 
ACT III OF 1888. AMENDED, ACT XVI OP 
1895 ; BOM. ACT V OF 1087.] 

Q)—SeeACT XVI OF 1861, s. 7, Rat. Un. 
Cr. 0. 327 = Cr. Rg. 17 of 1S87. 

(2) — S. 1— Tonga used for Ber 

Majesty's mails. —A tong4, when used for 
cairying Her ^lajesty's mails, is not a publio 
conveyance within the definition contained in 
8. 1 of tbo Bombay Public Conveyances Act. 
Queen-Kmpress V. Narayan, Rat. Un. Cr, 
C d21 = Cr. Rg. 46 of 1890. 

(3) —5. 1— Public conveyance--Band-drawn 
forry.—A band-drawn lorry for the conveyance 
of goods is a public conveyance within the 
meaning of tbe Public Conveyances Aot. 
Emperor v. Banubhai, 15 Bom. L R. 66= 
14 Cr. L. J. 76 = 16 Ind. Gas. 414 = 2 Bom, 
Cr. C. 22 = 37 B. 374. 

(4) —S, 2— Essentials for conviction. — To 
support a coDviccion under s. 2 of tbe Publio 
Conveyance Act, it must bo proved tbat tbe 
carri.ago was a publio conveyance, and tbat the 
accused kept or let it for hire. QUEEN* 
EMPRESS v. ADDUL RaHIMAN, Rat. Uo. Of. 
C. 900. 

( 5 ) — s, 2^Licensed conveyance—Unlicensed 
horse—Yoking of— Penally^^k person who 
yokes a pony, which is not licensed, to a 
licensed conveyance and plies it for biro, 
commits tbe ofiance punishable by s. 2 of the 
Public Conveyances Aot. EMPEROR v« Hari 
Tanaji, 15 Bom. L.R. 700 = 2 Bom. Cr. C. 
107 = 14 Cr. L J. 458=20 ind. Cas. 618. 

(6) —g, 4 —License — Maximtim tveighL — 

8 4 of Bombay Act VI of 18G3 does not 

require that licenses granted under the Aot 
shall contain any psriioulars as to the maxi« 
mum weight of goods to be carried in a publio 
conveyance. Queen-EMPRESS v. JhiNA, 
Rat. Ud. Cp. C. 41S = Cr. Rg. 81 of 1888. 

{1)—S. 6—Refusal of license to carriage not 
on sealed pattern. —Tbe Commissioner of Police 
cannot refuse a license to a publio conveyance 
on tbe ground tbat tbe fashion on which it is 
built is obsolete or objectionable, unless tbe 
Commissioner can also say tbat, in tbe parti- 
oular instances before him, he has satisfied 
himself that the defectsappearing in the pattern 
have been reproduced in the conveyance in 
question, which renders it unfit for public use* 

Herbert George Gell v. Taja Noora, 
5 Bom. L. R. 133. (On appeal from 4 Bom. 
L.R. 7691. [R., 2 Bom. Or. C. 107 = 16 Bom. 

L. R. 700=20 lod. Cas, 618 ] 

(8)—S, S-Public conveyances not conforming 
to Police Commissioner's sealed pattern*—Tha 
Commissioner of Police at Bombay is not justi¬ 
fied. by 8» 6 of Bombay Aot VI of 1863, in 
refusing licenses for haok-viotoriaa, which were 
80 oODStruoted as not to comply with bis 
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Aot Vi of 1663 (Public CooveyaacoB) — conld. 

^'sealed pattern/* though they might other- 
wise be most perfect and up to date oarriages. 
Jn re Taja Noora, 4 Bom. L. R. 768. 
appeal 5 Bom. L. B. 133.) 

(9) —S. 18—Licensed driver^j — List of fares — 
Omission to carry the Defnand for it by 
police officer. —The driver of a public convey¬ 
ance was unable to produce the list of (ares 
when required to do so by a police officer. He 
was, thereupon, proceeded against under s. 18 
of the Public Conveyances Act, 18G3, but was 
acquitted by the Magistrate. Beld^ upholding 
the order of aoquittal, that the penalty under 
8.16 of the Public Conveyances Act, 1863, can 
be imposed only when the list is not produced 
on demand by the hirer or pas9eng6r. EMP¬ 
EROR v. ALIBHAI MlAB^Al, 14 Bom. L R. 87S 
= 1 Bom. Cr.Cas 171^17 lod. Cas. 531»13 
Cp. L.J. 787 

(10) — S. 22—ilicontng ot *^s(Qnd (o pf}/."— 
The expression ** stand to ply for hire" has not 
been defined in the Public Conveyances Act. 
The question, therefore, whether drivers of 
public conveyances are liable under s. 22 of the 
Act for driving slowly along the road to pick 
up a faro, is one of (act and not of law. QUEEN 
Empress V Taja, Rat. Un. Cp. C. S39*Cr. 
Rg. 10 of 1891. 

(11) —S. 22—See BOM. ACT III OF 1888, 
8S. 429, 430, 7 Bom. L.R, 460 = 2 Cr. L.J. 135. 


(12)—Si. 22 and 25— Application of the Act 
outside Municipal fimifs— Refusal to drive — 
Receiving pre^payment of fare^Order ultra vires 
^Power of Bigh Cowri to interfere^ Use of 
preamble.—The journey, to which s. 22 refers, 
must be a journey witnin the limit to which 
the Act applies. It is no ofienca to demand 
pre-payment o( fare for a journey outside the 
said limits. The aocused's refusal to proceed 
to a place outside the Municipal limit is not 
an ofieooe under 8.22. Where the facts found by 
a Magistrate do not constitute an ofience under 
the Act, the conviction is not under the Aot, 
and will be ultra vires, and s. 25 of the Act is 
DO bar to the interference of the High Court in 
revision. When the words of a section are 
ambiguoua, the preamble of the Aot may be 
IMPBBATOR V. KHAUISO, 2 8.L. 
F. aoCp.-lOCr.L J.238, 


(18> Si. 22 and 36—Omtssian to fufi 
engagefneni by driver.—The driver of a public 
mnveyance, who had been engaged beforehand 
to call ID the evening at a gentleman’s house 
and take him out to dinner, omitted to fulfi 
e agreement. Beld that the omission was 
not pnnishable under s. 22 . as the driver, whet 

r/. agreement, was not ‘plying 

lot hire ; also, that s. 85 debars the High Courl 

thL improper ooovictioD uodei 

aiih iiroh 

(14)—6. 96—See No. 19, supra. 

iiaflis^rate of Hubli.- 
Under a Notification issued by the Bombay 


3.—Bombay Aefs—continued. 

Act VI of 1863 (Public Conveyances)— concld. 

Governmoot under b. 31 of the Bombay Public 
Conveyances Act. the second class Magistrate 
of Hubli alone is empowered te try cases under 
that Act. QUKKN Km PRESS v. RAM A bin 
NagapPa, Rat. Un. Cr. C. 921 = Cr. Rg. 26 of 
1897. 

(16)—8. 36 — See No. 13, 

Act IX of 1863 (Cotton Frauds). 

[Rl2P., BOM. ACT VII OF 1878.] 

(1) S. 2—Adulteration of cotton. —Posaession 
of aduUerated cotton, even though accompanied 
by tho knowledge thst tho cotton was adulte- 
rnted, would not be sufficient to sustain a con¬ 
viction, unless accoorpanied by the ofieringot 
it for sale or compression. REG. v. HanMANT 
GAVDA, 1 B. 228. 

(2) —S.2—Jufisdicfion—CriiH. Pro. Code. Act 

XXV of 1661, $. 411 — Appeaf.—Where there 
was DO evidence of mixing of Gotten or that 
such mixing, if any, was done within the juris- 
diotion of the trying M^igistrato, held that the 
conviction under s. 2 of Bombay Act IX of 1863 
was illegal. : —Whether, under s. 411 

of thoCrim. Pro. Code, there isan appeal to the 
Sessions Court against such a conviction ? 
Rk<}. v. JlVAN Usman, 3 B.H.C. Cr. 12* 

(3) —S. 2— Mixing cotton. — Ginning two 
varieties of cotton, which bad already been 
mixed together by another person, is a contioua- 
tioo of the process of mixing, and is an oficnce 
under s. 2 of the Bombay Cotton Frauds Aoti 
RBQ. V. CHOUTHMAL LACIIIRAM, 11 B.H €• 
144. 

(4) —5s. 2,8— Proof of fraudulent intent or 
knowledge. —In order to convict a person of 
the oSence of oflering adulterated cotton for 
compression, it is not necessary for the prose- 
cation to prove that the accused bad a fraudu¬ 
lent intentioD. or that be knew that the cotton 
was either adulterated or deteriorated. REGi 
V. PREMJI BHaGV.AN, 10 B H G. 29S. 

( 5 j—S. 6—See No. 4, supra. 

Act II of 1864 (Civil and Criminal Justice, 
Aden*) 

[REP., IN PART, ACT XVI OF 1891.] 

(1)— of Perim—Jurisdiction of Resi¬ 
dent at Aden. — l. By a Government Notifi¬ 
cation No, 2336. dated 6th May, 1884, the 
island of Perim was included within the 8ea- 
eioDS Division and District of Aden; and the 
officer in command of the troops stationed at 
Perim was empowered to commit persons for 
trial to the Oourt of Sessions at Aden. Held, 
that, notwitbetandiDg the notification, the 
resident had no jurisdiction over the island of 
Perim, and the resident had never been ap¬ 
pointed a Judge of a Court of Session for that 
island. Where a person charged with murder 
was Committed for trial before the Oourt of the 
Resident at Aden, and was convicted and een- 
tenoed to death, the High Court annulled the 
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Act II of 1864 (Civil aod Criminal JuatloOi 
Aden) — conivixied, 

conviction and directed tbe prisoner to be tried 
before a Court of competent jurisdiotioa. Act 
II of 1864 (Aden Act) does not by its own force 
extend to Pertm. as it cannot be regarded as 
part of Adeoi Tbe Court created by Act II of 
1864 was tbe Court of tbe Resident; tbe powers 
of that Court and a Court of Session were not 
made commensurate* as appears clearly from 
8. 20 and other sections. In order to properly 
carry out tbe inteotioo of tbe Legislature* a 
Court of Sessions for a Sessions Division,includ* 
ing Perim* remains to be created* and a Judge 
appointed thereto by tbe Local Gevernment. 

Queen Empress v. Private Mongol Tek- 
CHAND. 10 B. 283, (R., 96 P,L.R. 1901, Rat, 
Un- Cr. S25.] 

(2) —Rej. 11 of 1891— Villaqe of Shiekh 
Othman^dden .—For tbe purposes ol Act II of 
ISGl, the village of Sbeikb Otbmao is* by 
Beg. n of 1891, made a part of tbe Settlement 
of Aden and subject to tbe jurisdiction of tbe 
Resident at Aden. QUEEN EMPRESS v* NDRA* 
DIN, Rat. Ud. Cr.C. 829=Cr. Rg. 67 of 1895. 
(10 B.‘i58, R.) 

(3) —Criw. Proi Code, s$. 1, 3, 7, 9—Aden 

Act, 11 of 1664— Island of Perim- Jufisdiction 
of Resident at Aden. —The island of Perim, 
having been occupied with a view to its 
permanent retention* is a part of Britiab India 
under 21 and 22Vio., Chap. 106 and of the 
Presidency of Bombay, Tbe Pooal Code and 
Criminal Procedure Code are in force in that 
island. For certain purposes, tbe Court of tbe 
Resident at Aden* established under Act II of 
1864, may be regarded as a Court of Sessions, 
and tbe looal area* to which that Act applies 
is a Sessions Division, It is doubtful whether 
the Court ol the Resident could be bold to be a 
Court of Session within tbe intentioa of tbe 
Code, for tbe trial of cases arising in tbe island 
ol Perim, and also whether the Resident could 
be held to be a Sessions Judge within tbe mean* 
ing of the Code for the trial of such cases. 
The High Court intimated a wish to have these 
points argued by counsel, and subject to further 
argument on the whole question of jurisdiotion, 
admitted the appeal by a person convicted by 
tbe Resident at Aden for an o0ence committed 
in the island of Perim, QUEBN*EMPfiESS v. 
MaNOAL TEKCHAND. 10 B. 258. [it., Rat. 

Ud. Cr, C, 825, 96 P.L.R. 1901.] 

(4) —See ACT XIV OP 1874, ss. 3* 5, 6, 10 B, 
974. 

(5) —8, 20—See Transfer of Criminal 
Cases—GENERAL* 29 B. 575»7 Bom.L.R. 
104. 

(6) — Ss, 29, 30—Court of Resident at Aden 
—Review of criminal case by Bombay High 
Court—Certificate of the Advceate-Qeneral— 
High Court can go only into questions of lata— 
Penal Code. s. 161—Public servant taking 
illegal gratifications—Bribery--** Jntheexereise 
of his official functions**—* At a motive ar 


3.—Bombay Acts —oontioued. 

Act II of 1864 (Civil and Criminal Jaatlea, 
Aden]— concluded. 

reward.**—These is nothing in s, 29 or 30 of 
the Aden Courts Act, 1864* which oan operate 
either by express words or by necessary impli* 
cation* to limit tbe application of those sections 
to oases tried by the Resident as a Court of 
Session or to exclude appeals from their pur* 
view. S 30 of the Act empowers and requires tbe 
High Court of Bombay to review the case, or 
suoh part of it as may be necessary, with re* 
ferenoe only to the points of law speoiSed in 
tbe certificate of tbe A<lvocate*GeDeral, and tbe 
section does not contemplate that any decision 
by tbe Resident on a point of fact should be 
questioned in review* save in so far as suoh 
decision may be dependent, for its validity, on 
tbe determination of a point of law mentioned 
in tbe oortificato. S. 161 of the Indian Penal 
Code requires proof that an olBoial has obtained 
as a motive or reward for official conduct au 
illegal grati6catioQ for himself or another. 
That other may or may not be an official and* 
therefore, may be wholly unoonneoted with 
official conduct. The conduct which is con¬ 
templated as the oonsideration for the bribe, 
must be that of tbe official obtaining it, To 
obtain a bribo, ae a motive or reward for 
another's oonduct, does not fall within the 
section* though it may be an abetment of that 
ofience or cheating. The performance of the 
act wbiob is the consideration for tbe bribe is 
not essential. But it is essential that tbe 
bribe should be obtained as a motive or re« 
ward.** That phrase evidently means * on the 
understanding that tbe bribe is given in conside¬ 
ration of some official aot or conduct.' Such 
an undertaking need not be proved by explicit 
evidence of any precise agreement. It may be 
inferred from circumstances. EmREROR v. 
BhaowaNDAS Kanji, 9 Bom, L.R, 381-31 
B, 385 = 9 Cr.L.J. 309, 

(7)—S. 30—See No, 6, supra. 

Act Y of 1864 dSamlatdara’ Goorts). 

[REP,, BOM, ACT III OF 1876.] 

(1) —Disobedience of illegal order by Mam- 
laidar — Penal Code, s, 188.—A Mamlatdar 
was not legally empowered under AotV of 1664 
(Bombay) to promulgate an order directing 
ooe person not to obstruct another in going 
and coming by bis gateway, and to keep it 
open. Disobedience to such an order was not, 
therefore, puuisbable under s. 188* I.P.O. REG. 
V. KHANDOJi bin Tanaji, 5 B.H.C. Cr. 21. 

(2) —Order direefinp accused to keep open 
right of way to privy — Jurisdiction — Penal 
Code, s. 186,—An order by a Mamlatdar direct¬ 
ing tbe accused to keep open a right of way to a 
privy was held to be an injunction to refrain 
from disturbing the possession of tbe parties 
and, therefore, within tbe jurisdiction of tbe 
Mamlatdar. A disobedience of such order V7a9i 
therefore, punishable under s* 188, I.P.O. 

V. ER18HNA8HBT 6m NaRAYANSHET* 9 B. 

B»C. Cr. 46* 
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Aot Y of 1864 (MamUtdan’ Coorts)—con^Jd. 

(3) —PenoZ Coda. Act XLV of 1860, s. 188- 
JlfamZatdar’s /uHsdicZton. — A Mamlatdar, 
QDder Bombay Aot V of 1864. has no jurisdio- 
tioD to make an order of the nature described 
in 8. 188 of the Penal Oode. RBO. v. BBan 
5m VlTUU, 3 B.H.C. Cr. 63. 

(4) —Sm MiscBIEP, 8 B.H.C. Cr. 63- 

(6)—See SANCTION TO PROSECUTE, CONDI¬ 
TIONS REQUISITE FOR GR.ANT OP Sanction 
“Necessity, sufficiency and validity 
op sanction. Rat. Un. Cr. C. ll8 = Cr. Rg. 
21-11-1876. 

Aot 1 of 1666 (Survey and Settlement). 

[Rep. in part, act XII op 1873 ; ACT X 
OF 1876; BOM. ACT IV OF 1863. SS. 16.20. 
Supplemented, and application de¬ 
clared (LOCALLY), BOM. ACT IV OF 1868. 
AMENDED, Bom. ACT I OP 1875. ReP. 
LOCALLY (EXCEPT SS. 37 AND 38), BOM. ACT 
V OP 1879. SS. 37 AND 38 REP. (LOCALLY), 
Bom. Act I op 1880 ] 

(1) —Ss. 10, 14 —City Surveys Act [Bom.) IV 
0 /1868“Sanad—Omission to attend-^ O^tnce. 
“An omiasion to attend to receive a sanad, 
which, it ia incumbent on the Collector to 
issue under s. 12 of Bom. Aot IV of 1868, is not 
an oSence, thu purpose being not one of those 
epeoiGed in ss. lOand 14 of Rom. Act I of 1665. 
Reg. V. Ga.janan, Rat. Un. Cr. C. 67=Cr. 
Rg. 13-11-1872. 

(2) —8. 11—See Survey. 5 B.H.C. Cr. 51. 

(3) “S. 14— See INSPECTION OP DOCU¬ 
MENTS, ll B.H.C. 231. 

(4) “S. 14“See No. 1, supra, 

Aot 11 of 1866 (Dlveatlog Revenue—Courts of 
certain suits), 

LRbp., act X OP 1876.] 

See Sanction to prosecute—condi¬ 
tions Requisite for GRANT OP sanction 
—Necessity, sufficiency, and validity 
OP sanction. Rat. Un. Cr. Cas. 118 = Or. 
Rg. 21—11-1876. 

Aot Ill of 1868 (Qambliog). 

[REP., BOM. AOT IV OF 1887.] 

(1) S. 1, cl. 2—“ Three miles,' meaning of. — 
The expression “three miles ” in s. 1 , cl. 2 of 
^mbay Act HI of tgss must be taken to mean 
three miles measured in a straight line along 
^e honzontM plane. REG. v. BHIKOBA 

Oas^fsa']**'* ”' ’ 

(2) —Ss. 3, 4, 6 and 9—Search warrant— 
Complaxnt m oath-Finding of inslru7nent of 

under s. 6 of Aot III of 
law. a oompUiQt on oath was neoessary in 

**** •Moing of the warrant, 
7et» It there WM suffioieot eeidenoe oUierwise 
^fom whiob the lUgutrmte might find (he 


3Bombay Acts —contioued* 

Act 111 of 1866 (Oanibling)— concluded^ 

acoueed goilty of the ofloDco chargedr a searob 
warrant might be issued. It is not necessary 
to make ueo of the Sodiog of instrumoDts of 
gaming in a house as evidence that the bouse 
was used as a common gaming-house, and (hat 
the persons were present there for the purpose 
of gamings Reg. v. Narayan Sundar. S B H. 
C. Cr. 1. [i\, 12 Cr. L.J. 28^8 Ind. Cas. 1127 
= G N.L.R. 168,] 

(3)—8, i — See No, 2, supra. 

14)—8. 5—See No. 2, supra. 

(6)—S. 6—Com>HO»t qayning3iou$9. —A house 
suspected to be used as a common gaming¬ 
house, ID whiob any instruments of gaming 
are found) and which is entered in the warrant 
issuoi under the provisions of the Bombay 
Gambling Act, is presumed to be a common 
gaming-house until tbo contrary is proved, 
QUEEN Empress v. Ganqaram, Rat. Un. 
Cr. C. 216»Cr, Rg. 6 10-85 

(6 & 7)—S. S^Staloment that a person keeps 
a gaming bouse—Magistrate exorcising powers 
uoder^Sre Crim, Pro. Code. 1896, ss, 4, 190 
(1) (c). 8 8 li.R. 66^15 Or. L J, 657»25 Ind, 
Cas. 995- 

(8) —8. 9—See No 2» supra, 

(9) —“S, 11— Coin — Instruments of gaming.^ 
An instrument of gaming means an implement 
devised or intended for that purpose. A coin is 
not an instrument of gaming within the moan¬ 
ing of 8. 11 of BomDay Act HI of 1866, 
IMPBRATRIX V. VlTHAIi BHAICHAND, 6 B. 
19, [F,t Rat, Un. R. Cr. Cas, 314 ; AppL, 
16 B. 263 ; R., 18 A. 23; D., 25 C. 432.] 

<10j—S. 11- Coin, not oh instrument of 

gamwg .—A coin is not an instrument of 
gaming, which means an implement devised 
or intended for (hat purpose KEQ. v. RAMA 
Ztld, Rat Uo. Gf. C. 7S»Cr. Eg, 19 64873. 
IF., Rat. Un. Cr. C* 314.] 

(11) —S. 11—Pieces of title. —Pieces of title 
are not instruments of gaming within the 
meaning of 8. 11 of the Bombay Gambling 
Aot, 1866. QUEEN EMPRESS v, MAHOMED, 
Rat, Uq. Cp, 0. 314»Cp. Rg. 72 of 1885, 

(12) — S. 14 — Gambling hense. w)iat is — 

Penal Code. s. 268.—A common gambling- 
house 18 one kept foe the proQt or gain of the 
person keeping such house, and suoh a house 
may be a public nuisance. But, in the absence 
of evidence that it was so kept> or in such a 
manner as to cause a public outsance within 
(be meaning of b# 268 of the Penal Oode, it 
oanoot be held that every person who admits 
gamblers into the bouse and every person who 
goea ID is guilty of (he oQenoe of public ouisancev 
RBG. V* HaU Nagji BT AL, 1 B.H.C. Cr. 74. 
[R., 1873—1698, 59.] 
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J .—Bombay /4cf5^oootinac(l« 

Act Ylll of 1866 (Sale of PoisoDs). 

[RET. IM PART, ACT XII OF 1873; ACT 
XVI OF 1895 ; BOM. ACT III OF 1886. REP. 
Act 1 OF 1904. FROM DATE NOTIFIED UNDER 
S. 11, THEREOF.] 

(1) —S. 11—Scope.—A coovictiOD under s. 11 
o( Bombay Acc VITI of 1896 cao ooly be bad 
before a ^[igi$tratc of tbe cUse. EMPRESS 
V. IMAMBU, 4 B. 167. 

(2) —S. 13—Omission to keep accounts for 
sales of poison — Jurisdiction. —A first class 
Magistrate alone can try an oQonce of omitting 
to keep accounts of the sale of poisons under 
e. 13 of the Bombay Poisons Sales Aot. and a 
second class Magistrate has no jurisdiction to 
try euoh a case. QUEEN EMPRESS, v. 8HRI- 
RAM, Rat. Ua. Cr. G 292»Cr. Rg. 35 of 1636. 

Act XII of 1866 (Courts, Siodh.) 

[REP. IN PT.. ACT XII OF 1873; REP. IN 
PT., ACT XVI OF 1895 ; Rep. IN PT., BOM. 
ACT in OF 1886. AM., BOM. ACT III OF 
1868. Local government substitu¬ 
ted FOR “GOVERNOR IN COUNCIL/’ ” GOV¬ 
ERNMENT OF India “ substituted for 
’’GOVERNOR General of India in Coun¬ 
cil,” SS. 1. 2. 6,9, 10, 16, 17, 21 (PROV.l AM , 
SS. lA, 9A, 9B. 90, 9D. OE, 15 A. INH., S, 7 
RBPi, BOM. ACT I OF 190G.] 

5. -^Pleader signing and executing vakaUt 
for accused^Deception on Court—Professional 
misconduct.—G, a pleader, wai approaobod for 
the defence, in a criminal cane, by the relatives 
of the accused, who refcam^’d from coming 
themselves, warrants wero out for tboir 
arrest. G drew up and handed over to the 
relatives an application for copies together with 
a Vakalatnayna purporting to have been execut¬ 
ed in bis favour by tbe accused thumselves. but 
as a matter of fact executed lor them by him¬ 
self, to enable them to obtain copies from the 
Court. Held that it was the duty of the 
pleader to ioform the relatives that he oould do 
nothing without a Vakalalnama executed by 
the acoused themselves, and that bis act 
amounted to a deception on Court Such 
attempted deception oannot be too strongly 
condemned on the part of a pleader, whose 
bounden duty it is as an officer of the Court 
not deceitfully to circumvent out honestly and 
loyally to uphold the practice of the Courts, 
Be PROFESSIONAL MISCONDUCT OF MR. G.A., 
PLEADER 4 S.L.R. 242, FB.=11 lod. Cas. 
234 = 12 Cp. L J, 890, 

Act III of 1867 (Bom. Cantonment). 

[Rep,* act XIII of 1889.] 

See ACT XllI of 1889. 

( 1 )—S. 9—Rules—Sanction of Committee and 
declaration of Magistrate.—Any temporary 
construction within the limits of a Canton- 
meat is an ofieooe only if it shall be declared 
to be objectionable by the Cantonment Magie* 
trate with the sanction of the Cantonment 
Committee, according to the rules framed. 


3Bombay >4cfs—continued. 

Act III of 1867 (Boro. CantonnieDt)—conf(2. 

under Act III of 1876, QUEBN^EMPBERS v. 
GOVIKD BapujI, Rat, l)n. Cr. C, 875 = Cr. 
Rg. 54 of 1886. 

(2) S. 10— Cantonment Rules^ r, 3— Closing 
of public road — Interpretation. —Though the 
Rules framed under the Caotonmenc Act should 
be construed so as to uphold their legalUy* yet, 
it cannot be held that 3. 10, cl. 6 of the Act 
intended to autbori^se the Commanding Officer 
to altogether close a public road to traffic at all 
times. Queen-Empress v. Suckoo, Rat^ 
Ua, Cr. C. 476 = Cr. Rg. 35 of 1889. 

(31—S. 11— Cantonment Rules^Public nuis^ 
ance — Drum-beniing. —Tho beating of a drum at 
a certain specified time does not amount to a 
public Quiaance and d^es not fall within 8. 11 
of Bombay Act HI of 1867, A rule prohibiting 
such an act goes beyond the powers conferred 
by the Act. Quern-EAIPUBSS v. BHAYA 
Rimratan. Rat, Uo. Cr. C. 460»Gr. Rg. 45 
of 1889. 

(i)S. 11, r. ^9—Admixture of toater with 
milk — Penal Code, s, 420.—The mere admixture 
of water with milk, not being ordinarily suffi¬ 
cient to render it noxious as drink, cannot be 
punished as an offence of adulterating milk by 
mixing water with it eo os to render it uoxious 
as drink as contemplated by r, 39 of the 
rules but such cases (that is, oases in which 
there is no proof that the adultoratioo is noxious) 
when penal, are generally so on account of their 
involving the offence of cheating, and ebould be 
dealt with under 8» 420, I P.C. QUEEN- 
EMPRESS V. Hiui, Rat, Uo. Cr. C. 867 = Cr. 
Rg. 14 of 1888. 

( 61 — 5 . 11 , r* 57—Canfon7?tenf — of 

house, neglect of, — It is not an offence punish¬ 
able under r. 57f cb. Ill of the Cantonment 
Rules, to neglect to repair a house within 
the Cantonment limits. Queen-EMPRESS v» 
NAVALMAL, Rat. Un. Cr, C. 636 = Cr. Rg. 11 
of 1893. 

(0— s. 11, r. 75— icfXIII oM889, s. 2 (2)— 
Common gaming-house,—In order to constitute 
a bouse a oomnaon gaming*bousd, it should be 
found that the instruments of gaming were 
kept for the benefit or gain of the person keep* 
ing the house, whether by way of charge for the 
use of the instruments of gaming or of the house, 
room or place, or otherwise howsoever. A 
house rented by some members of the Joanese 
community in the name of one of tho persons 
who kept the bouse, restricted to the use of 
the members only, is not ’* a common gaming 
bouse ” by the mere fact of the members play** 
ing for money with cards, in (be absence of 
proof that the member keeping the house was 
making any profit by way of charge for the use 
of either the cards or the house. QUEBN- 
EMPBESS V. ANTONE FERNANDEZ, Rat. Uo. 
Cf. C. 706 = Gp. Rg. 39 of 1894. 

(7)—Ss. 11, 12, 14—Convicfiim without com- 
pfamf —Report of police and medical officers^ 
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S^^Bombay Acts — cootiDued. 

Act III of 1867 (Bom. CaiitODmcot)^con^d. 


3.—Bombay /Icfs—contioued. 

Act 111 of 1867 (Bom. Cantonment)— conoid* 


SimuiMn^otis o/ fine and imprison* 

ment, —The report of a police officer and a 
medical officer that a prostitute, batriog been 
served with notice^ did not appear for examina¬ 
tion by the Civil Surgeon as required by e. 11 of 
Bombay Act 111 ol 1867, is oo proper substitute 
for a complaint on oath, and a conviction 
tberooQ is illegal. Simultaneous sentences of 
fine and of imprisonment in default of payment 
of fine, under s. 12. Bombay Act III of 1867, 
are illegal. Imprisonment can only be awarded 
under s. 14 of tho Act in the event of no pro* 
party sufficient for the payment of the fine being 
found. REQ. V. Ladu, 7 B.H C. Cr. 87. 

(8) —S. 12— See No. 7, supra^ 

(9) —S5, 13 and 14— DtfauU of payment of fine 
—Imprisonment^Penal Code, ss. 40, 64—Not* 
witbsiaudiDg the amendment, bye. t of Act 
VIII of 1882t of s. 40, I.P.O., and the amend* 
ment by e. 2 of the Act of s. 64 of the Code, the 
provisions of ss. 13 and 14 of Bombay Act III 
of 1667, which is a special and local law, stili 
remain unaSeeted under s. 5, l.F.C. The 
ruling in Beg v. Latin (8tb August, 1870) that, 
in caeca coming under the Cantonment Act, 
1667» eimultaoeous eenteuoea of fine and im* 
prisonment iu default of pa^ meut of fine, are 
illegal, was held Co be still ia force QUEEK 
Empress v. birais. Rat. Uo. Cr. C. 22i. 


(10) —8s. 13, 14—See ACT Xllf OF 1899, 
27, Rat. Un. Cr Cas. S63=Cr. Rg. 3G of 

1891. 

(11) —B. 14 —See Nos. 7, 9, lO, supra. 


(12))—S. 21— Act XIII 0/1889 (Cantonment)^ 
5s. 2 and IZ—Puni^hineni of lufjtpping.—Since 
the repeal of b. 21 of Bombay Act 111 of 1867 by 
XIII of 1389, which substitutes a new e. 13 
oontainiog no mention of whipping, that 
putiiehment is not kept alive by s. 2 of Act XIII 
of 1889. Queen Empress v. Labshman. 
Rat. Uq. Cr. C. 682 «Cr. Rg. 49 of 1893. 


(13) —R. 17—Bombay Act III o/ 1867-Buf- 
cw faA:ing diseased cattle to Inspector^Offcnze. 
“Where the accused, butchers, took diseased 
oattle to a public sluugbtar-bouse for getting 
them passed by the Inspector as fit for food, 

was not punishable under t. 34 
ol the Cantonment Rules as that Rule applies 
only to onnetB or occupants of places used as 
Blaughter-bousea who have killed a diseased 
animal therein oc have failed to report that 
"oitnsl bad been taken there lor being 
killed. QUEBN Empbess v. Bamjan. Bat. 

Un. Or. 0. 471-Cr. Rg. 28 o! 1889. 

(14) -B. 89-See No. 4, supra. 

frodee—DecZarofton.— 
trades, the Cantonment 
belore instituting proceed- 
dMUration specified in r. 48 
ol the Bales framed by the Bombay Govetn- 

OMOAN Shaikh 

leff ®*‘*'*“' Bg. 17-8* 


(lO—R. 67—6Ve No. 5, supra. 

(17) —i?. 71—Loefc Hosjntnl—Public 

—A lock hospitil id not a public place within 
tbe meaning of r. 71 of tbo Cantonment 

Rules. Quern Emi^hess v. chandri, Rati 
Uq. Cr. C. 361 ^Cr. Rg. 4 of 1888. 

(18) —S. 75— See No. G, supra. 

(19) —R. 76— Omission to appoint resident 
agent — Offence* —R. 76 of tbe Cantonment 
Rules, which requires every absent owner of 
property within tbe limits of a Caiitonment to 
appoint a resident agent, is a rule of procedure 
and couveoiooce only, and au omidr>iou tu 
comply with it is not penil under s. 11 of the 
Caniorrment Act. QUEEN EMPRESS v MOTI 
Lal* Rat. Uq. Cr. C. 497 = Cr, Rg. 3 of 1890. 

Act VII of 1867 (Bombay District Police)* 

[8. 34, Rep. in part and amended nv 
Bom. act III OF iBSOi Rep. (savess. 33, 
34). BOM. ACT IV OF 1P90, SS. 34, 34, REP. 
(Locally and temporarily; Bom. Act I 

OF I88y.] 

(1) —Brifts)t-6ont su6/>cf in Mofussil-^Juris- 

dicfion.—Tbe Hombriv District Police Act 
passed by tbe Governor of Bombay in Council, 
is ultra virts in so fnr as it cenfers criminal 
jurisdiction upon Magistrates in tbe mofuasil, 
being also Justiers of the Peace, over British-' 
born subjects. Tho Acts of Farliamoot, under 
which tbe High Court is constituted, confer 
exclusive jurisdiction oo the High Court in 
this matter except an limited by 53 Geo. Ill, 
c. 155, s. 105, and certain subsequent Acts of tbe 
Government ol India. Though tbe East India 
Company bad power, under tbo Charter of 1G61 
and 1C6S of Charles II. to legislate about 
British^bora pubjecis. yet this power ceased at 
tbe time of Queen Anne, and from that time 
up to 1834, when tbe Qovetnor-Geoerars 
Council became tbe sole legislative power in 
India, no authority was given to tbe Indian 
Governments to legislate about such subjects 
except within the local limits of Presidency 
towns, REG V, Edward Rbay, 7 B. H. C. 
Cr, 6. [B., 7 B.H C. Cr. 77.] 

(2) — Grim. Pro* Code (1883), $• 555—Applica¬ 
bility — Personal interest. —Though s, 555 of 
the Orim. Pro. Code does not apply to village 
police officers, tbe principle contained therein 
does, and a Police Patel cannot try a case in 
which be is personally interested, QUEEN 
Empress v, Bai Kusa, Rat. Un. Cr. C, 433. 

(3) —Bee Penal Code, s, 188, Bat. Un. 
Cr. Oaa. 81 *Cn Eg. 11—6—1874. 

3—Dufies of Police — Duty of destroy 
ing stray dogs. —Tbe duties of tbe police are 
divisible into three beads:—(1) those imposed 
upon them by tbe rules framed by tbe Commis¬ 
sioner and approved by the Oovernmaot, (2) 
those imposed by the rules or orders which the 
Commissioner may make preventiDg abuse or 
neglect of duty and (3) those imposed by law. 



591 


THE ALL INDIA DIGEST, 


593 


3,^Bombay Acts —continued* 

Act yil of 1867 (Bombay District Police) 

—conltnued, 

Tbo duty o{ destroying stray dogs is one wbicb 
can only be brought under the first of these 
beads* and, as the rule relating to it, though it 
has been in force for many years, is stated not 
to have received the approval of tfao Govern- 
ment, it is on this account invalid and a con¬ 
viction for a breach of it is illegal. REG v. 
JETHYA ALLIAJI, Rat. Uo. Cr. C. 107. 

(5) —S. 7 - Village Mahars — PateVs order 
to aasisf the Public IVor^s DepartmenU^^A 
Police Patel has no authority* unaor s. 7 of the 
Bombay District Police Aot, to order the village 
Mabars to assist a subordinate officer of the 
Publio Works Department in measuring the 
road. And the Mahars cannot be convicted 
under cl. I of s. 15 for refusing to obey such an 
order. QuEEN EiuPRESS v. DhaVLYa, Rat. 
Uo. Cr. C. S09 = Cr. Rg. 28 of 1890. 

(6) —Ss. 7, 26 —District Policem —Jurtidirfion 

Superiuteodent of Police, even if be is also 

a full power Magistrate, has do jurisdiotioo 
to try a Police ofBcer for an ofionce under s, 26 
of the Bombay District Police Act in having 
permitted prisoners to escape from his custody 
and not reporting the same to bis superior. 
Reg. V. SYAD Umar. Rat. Uo. Cr. C. 29»Cr. 
Rg. 10-2*1870. 

(7) —S. 8—Sanefion of GoverntJtent. —An In* 
speotor of Police being an officer who may be 
removed from office, under e. 8 of the Bombay 
District Police Act, without the sanction of the 
Ooveromentt tbe eanctioo of the Goveroment 
is not necessary in order to give a Magistrate 
jurisdiction to entertain a oomplaint against 
him of an offence committed in his capacity as 
a Police Officer. Queen-Empress v. GAN> 
PAT. Rat. Uo. Cr. C. 142. 

(8) —S. 9—RaUways AcfXVIII o/ 1854, s. 27 
^Railway Policci—Members of tbe Railway 
Police, though they bold commissions from tbe 
Gommissioner of Police under s. 9 of tbe Dis- 
triot Police Act, are amenable to tbe provisions 
of the Railways Aot for neglect of duty. REQ 
V. 8AYAD Razi, Rat. Un. Cr. C. Sl»Cr. Rg. 
18—6—1871- 

(9) —8. 9— See ACT XVIII OP 1854, 8.27, 
Rat. Un. Cr. C. 51=Cc Rg, 15-6—1871* 

(10) —S. 16—PoZice Patels—Remission of fine 
by Disfrtef Magistrate—Bigh Court. -A District 
Magistrate cannot remit any portion of a fine 
inilioted by a Polios Patel under a. 16 of tbe 
Bombay Village Police Aot. so as to make it 
conform to law. but must refer the matter to 
tbe High Court. Police Patels have always 
been treated as subject to tbe superintendence 
of the High Court Qdbbn-Empress v. 
Hargowin, Rat. Uo. Cr. C. 418»Cr. Rg. 41 
of 1889. 

(11) “S. 23—RtjAf of police officer to examine 
witnesses.S. 23 of Bombay Aot. XII of 1867, 
does not give any right to a police officer to ex¬ 
amine or cross-examine witnesses in a Criminal 


S,—Bomba} Acts—continued, 

Act VII of 1867 (Bombay District Police) 

— continued. 

Court* Reg V. TEE8LA TooKA, Rat. On. 
Cr. C. 28* 

(12) -S. 23, Grim. Pro. Code (1883), s. 495— 
Power of Police oflicer below the rank of Inspec¬ 
tor to pfosecute. —Tbe special local law, Bom¬ 
bay Act VII of 1867, has been preserved by tbe 
Code, whether intentionally or through over¬ 
sight. Therefore, a prosecution instituted by 
a police officer, below tbe rank of an Inspector, 
that 18 to say. a chief constable, was held to be 
valid. Queen-Empress v. Honkebapa, 
8 B. 534. 

(13) —S. 26— Police officer overstaying leave* 
—A police constable overstaying the casual 
leave granted him, without permission, with¬ 
draws from tbe duties of bis office without per¬ 
mission and commits an offence within the 
meaning of s. 26of tbe Act. QUEEN-EMPREfiS 
V. SBEJK SULTAN. Rat. Ud. Cr. C. 278 = Cr. 
Rg. 17 of 1886* 

(14) ~S. 26—Sre No. 6» supra^ 

(15) —S, 27— Prohibition by police of music in 
private houses. —8* 37 of Bombay Aot VII of 
1867 does notempower.tbe polios to prohibit the 
use of music in a private house. REG. v. 
LUHHMAVIEW CRANGO. 9 B.H C. 193, A.C.J* 

(16) — Ss, 27, 29—Powers of District Super¬ 
intendent to prohibit (he earrysng of slicks^—A 
Police Superintendent cannot, under s. 27 of 
tbe Bom. District Police Act, 1867, legally 
make an order forbidding sticks to be carried 
by persons attending a certain jatra ((air)* 
Hence, a person who. in contravention of such 
an order, carries a stick at the jatra, is not 
guilty of an oflence under s. 39 of the Aot, 
Qubbn-Eupress V. Sangappa, Rat. Un* Cr. 
C. 394sCr. Rg. 51 of 1888. 

(17) —28— Power to issiu general order*“ 
Tbe police have power, under s. 38 of Bombay 
Act VII of 1867, to i^euo a general notification 
ordering people to drive on the proper side of 
the road. REG. V. KHODA BHARTHE, Rat. 
Ud. Gr. 0* 38«Cr. Rg. 16 6-1870. 

(18) —8. 28—Sre GRIM. PRO. CODE. 1898, 
8. 190, Rat. Un. Cr.O. 356 = Cr. Rg. 44 of 1887* 

(19) —Ss. 28, 29 —Written order if necessary^ 
—An order issued under s. 28 of tbe Bombay 
District Police Act need not be in writing. Dis¬ 
obedience of an oral order is punishable. BEG. 
V* BAPUJl OANGARSM, 7 B H.C. Cp. 2. 

(20) —Ss. 28. 29 —learning against going along 
a road. —Tbe warning or advice given by the 
Police to certain persons not to go alone on a 
particular road, as tbe country was believed to 
be infested with dacoits, is not such an order 
as can be legally passed, under s. 38 of the 
Bombay Distnot Police Act and non-compliance 
with it ie not punishable under s. 29 of tbe 
Act. Queen-Empebss V. RAMA, Rat. Un. 
Cr. C* S89* 
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3,—Bombay Acts 

Aet VII of 1867 (Bombay DUtriot Police) 

—amtinued. 

(21) —S. 21—See Nos. 16, 19, 20, supra. 

(22) — S. 31—Magistrate on tour—Residents — 
The words '^Magisirate reaideot in s. 31 of 
Bombey Act VII of 1867 do not ioclude a 
Magistrate who happens on bis tour to stay a 
few days at a plaoe. QuBBH-EMPRESS v. 
Mahadu, Rat. Ud. Of. C. 483 = Cr. Rg. 49 of 
1889. 

(23) —S. 31 (3)— Committing nuisance^ not an 
offence tinder el, 3 of s. 31, but only under cL 4. 
—A petPOQ committiDf! DUisaDoe od or olose to. 
and within sight of, any public road, street or 
thoroughfare, is liable to be punished under cl. 4 
of 8. 31, but cannot be legally convicted of 
depositing dirt under oK 3 of the seotioo. 
•QUEEN^KMPRESS V. BHIVA Rashiram. 
Rat. Ua. Gr. C. S2t =Cr. Rg. 43 of 1890. 

(24) — S. 31 (3)—Imprisonment tn default ol 
payment of fine, nature o/.—The punishment of 
imprisonment in default of payment of Soe in* 
dieted upon a person convicted under s. 31, cl. 3 
of Act VII of 1367 (Bombay) should be simple 
and not rigorous. REQ. v« BECHAR Khu- 
8 HAL. S B.H.C. Cf. 43. 

(25) — S. 31— Resident Magistrate—Need of 
Oovernment NotiHcaiton, —8. 31 of Bombay 
Aot Vll ol 1867 became at once operative at 
places, where there was a Magistrate resident, 
without being specially extended by Govern- 
meet by Noiificntton. REG. v. KeeU bin 
BAM8BET, 8 B.H.C. Cr. 100. 

(26) —S. 31— Cruelly to animals. —A man 
who, after dring at a dog, refrains from again 
firing at it to put it out of pain, does not com¬ 
mit an offence under s. 31 of Bom. Act VII of 
1867. Queen-Empress v. Francis. Rat. 
Ud. Gr. C. 188. 

(27) —S. 81 — Nuisance defined — Penal 
Code^ s. 266*—The expression commits nut- 
eanoe,’* in s. 31 of the Bombay District Police 
Act, does not mean a nuisance within the defiot* 
tion ol the term in s. 268 of the Indian Penal 
Code, but a nuisance within the meaning of the 
commoD notio. to tbe public to “ootomit no 
nuUnnM.” Qubbn.Empress v. Nilkanth, 
Quebn-Empbebst. Ganebb, RBt. Uo. Cr. 
C. 134 = Gr. Rg, 8-4 1878. 

(28)—S. 81 (2)—Prohibitor}/ no^tc.— River, if 
a watering place. —A oonviction under 8-31, 
cL ‘i of Bombay Aot VII of 1867 is illegal, if 
the prohibitory notice epeoified therein baa not 
been issued. A ti.er is uot a watering place 
witWn the meaning of the above olau.e, REG. 
V. OHHOTIRAM Bhabkeb, Rat. Un. Cr. C. 
89-Qr. Bg. 8181871. 

(291—S. 81 (4)— Making water in a public 
sireet. To perform the offices of natnre, as, 
to make water in a publio street, is an 
ofl.nc. ^Bisbable under s. 81 <4) ol the 
Bombay Distriot Police Aot, provided there be 
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Act Vll of 1867 (Bombay District Police) 

— conlimtprf. 

evidence of annoyance to residents or passengers, 
Queen-Empress v. Mulla, Rat. Uo. Cr. 305 
= Cr. Rg. 56 of 1686. 

( 30 )—S. 33 —Structure atntemplated by sec- 
tion^ what amounts to —Booth," defined .—The 
accused owned a bouse on each side of a street 
and put bamboos across tbf' street from the top 
windows of one into tbe top wiodowa of the 
other bouse, and laid a covering of cloth over 
the bamboos, thus making a canopy, roof or 
awDiDg over the street. The structure was at 
such a height that no obstruction or inconveni¬ 
ence whatever was caused to persons or animals 
passing along the street. Beld that tbe struc¬ 
ture could not be considered to have been con- 
struotrd on tbe road, as tbe use of the word 
'• on " would seem to imply that the structure 
complained of must be on tbe road itself and 
cause some nuisance. Bcid, also, that it was 
not a booth, 8 . 33 of the Bombay District 
Police Act did not, therefore, apply. la 
Webster’s dictionary, the word “ booth ” is said 
to mean a bouse or shed built of boards, 
boughs of trees or other light materials for 
temporary occupation-” In Latham's diction¬ 
ary, it IS said to mean *'a temporary house 
constructed with boards or boughs or canvas.” 
In re Nahal CHAND MOTIR.^M, 22 B. 742. 

Z3 —Scope—Structures of temporary 
character—Crim. Pro. Code. 1893, $■ 133 — Per 
Chandovarkar, 1.—In s. 33 of the Distriot 
Police Act, (be Legislature intended to deal 
with structures of a temporary character, e 3 ., 
cases where a person, without intending to 
appropriate a publio thoroughfare permanently 
to bis own purposes, builds a temporary struc¬ 
ture for a temporary purpose such as a booth, 
Bh€d. stable or tbe like. Where, however, a 
I person appropriates a public thoroughfare per^ 

I manenbly to his own purposes and builds a 
I pucca wall, he is liable to be proceeded with 
I under s. 133, Crim Pro. Code, or punished of 
1 oflences uodor s- 2G9, I.P.C., Per Aston, J» — 
Where a person builds a wall on ground form¬ 
ing pact of a publio street, be can be dealt with 
under a. 33, District Police Act. EMPEROR 
V, DBWBAO CHAPAJI, 6 Bom. L.R. 358. 

( 32 )—S, Nuisance committed by children 

outside school—Criminal liability of teacher.— 
Tbe masters of a eohool were convicted of wil¬ 
fully permitting a common nuibanoe to con¬ 
tinue, by allowing some two hundred pupils 
to obey tbe calls cf nature daily in a plot of 
ground within the town and close enough to 
other houses to cause annoyauce and danger to 
health. Held that obildren once outside tbe 
school are not bo under the control of tbe 
master so as to make tbe latter criminally 
responsible, as their parents might be, for a 
nuisance committed by tbeir obildren. If a 
school is so conducted as to be a Duisanoe, the 
complainant can get a remedy by injuDOtion. 
QUBEN-EMPBBSS V. RAVANSHIDAPA, Bat- 
Un. Or. C. 291»Cr. Rg. 82 of 186S. 
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з. — Bombay continued, 

ftct YII of 1867 (Bombay District Police) 

— ccncluded. 

(33)—S. 42—Crim. Pro. Code (1882). s. 54— 
Penal Code, s. 342— Prosecution of Police oj/icer 
for tctonginl confinement without warrant .— 
The provisions of s. 42 of Bom. Act VH of 1867 
must be held to apply to criminal prosecutions 
as Well as to civil aciiODs, noiwitbstanding ibo 

и. '^e of the word “decree” in s. 43 in connection 
with prosecutions. The prosecution of a f’olico 
Officer loc an alloged oSouco of wrongful 
conbuement, punishable under s. 342. I. P. 
C., the Police officer having, without a 
warrant, arrested and detained in custody the 
person in whoso pusaersion bo found property 
which be suspected to bo stolen, is a prosccu* 
tion for a tbiog done or intended to be done 
under Bom. Act VII of 1867, inasmuch aa a. 21 
of the Act authorizes every Police officer to 
apprehend all persons whom ho ie legally autho- 
tizGd to approbeud, and s. 54 of tbs Cnm Pro. 
Codo, authorises the arrest by a Police officer 
without warrant of any person in whose posses* 
sion any thing is found which may bo reason¬ 
ably suspected to to stolen property, if the 
person may bo "reasonably suspected of having 
conriuiilca an oflonce wiub reference to suob 
thing." Authority given to arrest in such 
oases implies authority to detain. QUEEN- 
Empress v. Ka,mchandb.4, Rat Un. Cr C 
220 = Cr. Kg 26-11 83. 

(34)—S- 42—Absence of notite—OJ}icial act 
done tn good faith. —Where two Police con¬ 
stables Were prosicuted for having severally 
beaten the complainant in the coursaoi a night 
patrol duty, but under circumstancee apparent¬ 
ly showing a complete absenco of authority or 
jurisdictiou, without the notice required under 
8. 42 of the Bombay District Police Act, held 
that suob notice was not a condiiioo precedent 
to the prosecution, and that the protection 
thereby extended to official acts done in good 
faith, though in excess of authority, does not 
exist where ihereie a total absence of authority 

queen-empress V. G«NU, Rat. Un Cr. C 
486 = Cr. fig 61 of 1889. 

Act YII 1 of 1867 (Village Police). 

[Rep. in part, act XII of 1873; Act 
XII OP 1876 ; BOM. Act hi of 1886- REP 
IN P.vBT (L0C.\LLY and TEMPORARILY!. BoM. 
ACT I OF 1889. AMENDED. BOM. ACT I OF 
1876; BOM. ACT. HI OF 1886 (as AMENDED 
BY BOM. ACT I OF 1891J. SUPPLEMENTED, 
Bom. act IV OP ISSIO, S. 58, S. 9, AMENDED 
BOM. ACT IV OP 1905.] 

(1)—Powers of Police palel.—A police patel 
has DO authority, under the Village Police Act, 
to prevent persons from performing tamashas in 
their bouses. Queen-Empress v. TDKAram 
R at. Vn. Cr. C. 287==Cr. Rg. 24 of 1886. 

{2)—lngu(st~Police Patel.~~Tbe omission 
of Police patel to hold the inquest, as required 
by Bombay Act VHI of 1867, should he pointed 
oat by the Courts to the District Magistrate. 

In re Gharya, Cr. Rg. 44 of 1894. 


3.—Bombay Acts —continued. 

Act YIII of 1867 (Village Police)— continued. 

(31—Sec Coroner, Rat. Un. Cr. Cas. 771 = 
Cr. Rg. 35 of 1895. 

(4) —See Crim Pro. Code, 1898. ss. 60, 61, 
Rat. Un. Cr. C. 22 = Cr. Rg. 14-9-1869. 

(5) —See Inquest report, 6 B H.C. Cr.75, 

(6) —See Bom. Reg. XII OF 1527. s. 52. 
6 B.H.C. Cr. 75. 

(7) —Sre Sudden death. Rat. Uu. Cr. Cas. 
792 = Cr. Rg. 50 of 1895. 

(8) —S*. 6 and 14 —Police patel—Judicial 
proceediM< 7 s before the Police patel-District 
Magistrate'spower to Iransffr the case to another 

I Court—Transfer of case—High Court —Superin¬ 
tendence—Letters Patent, els. 26 and 27.—The 
duties which are unumcrated in s. 6 of the 
Village Police Act, 1867, are the exeoutive 
duties of the Police Patel : they are duties im¬ 
posed upon him quite iodepeodoTitly of the 
authority which be has giveo to him under 
e. 14 to try aud puoisb io cases of petty assault 
and abuse The authority giveu to him by 
s. 14 is a judicial aod uotao executive authority. 
8. Gi therefore, does not justify the District 
Magistrate io etoppinq the judicial proceediog 
which is already io progress before the Police 
Patel* Apart from the power expressly coo- 
ferred by the Act upon the Magistrate in that 
GODoeotiont the only right of superiotendeoce 
over the judicial functions of the Police Patel 
created by the Village Police Act, is vested in 
the High Court by cU. 26 and 27 of the 
Letters Patent, hire Dayal Kanji, 10 Bom. 
LiR. 630 = 8 Cr.L.J. 141. 

(9) —S5. 6, 15^Pa(>*Vs aulhoritp (o sutumon. 
—A Police Patel has authority to summon a 
person to appear before him in reference to an 
oQence of which be can take oogoizance* If 
the summons is signed by the Patel, refusal to 
obey it is an offence under cl. 1 of s. 15 of the 
Village Police Act, Quebn-Empress v, RAT- 
NIA. Rat. Ud. Cr. C. 5S0=Cr. Rg. 2S of 189L 
[P . 3 Cr, L.J. 239*8 Bom, L.R. 118,] 

(10) —S* 9—Police Patel—Not reporting 
ewroachment—Conviction of Police Patel — 
LegalityThe duty of reporting encroachments 
by villagers on the pubtio road is not a duty 
oast on a Police Patel under Aot VIII of 1867, 
and a ooDviction under e« 9 for not reporting 
suob a matter is illegal. REG v, Ukba SAV, 7 
B. H.C. Cr. 88. 

(11) —S. 9—See SANCTION TO PROSECUTE 
—Conditions requisite for grant of 
SANCTION, BTC., 4 B, 387. 

(12) —Ss, 10, 11, 12— Duties of Police patel in 
cases of unnatural and sudden death. —The 
ancient village syetem of Police, regulated 
formerly by Reg. IV of 1818 and Reg. XII of 
1827 and now by Bombay Act, VIII of 1867, 
remains unafieoted by the Code of Criminal . 
Procedure, except where the Code oontains a 
special provision. Under the local law, the 
Police patel has to do much more than merely 
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3,^Bombay .4c<5—oontinued. 

Act VIII of 1887 {Villago Police)— 

iQform the District Police under s. 10 thereof* 
or under g. 45 of the Code. Uoder s. 10. be 
has himself to investigate the mailer of a crime 
and obtain all procurable evidence. Under 
8 . 11, if any unnatural or sudden death occur, 
or any corpse be found, the police patel 
forthwith assemble an inquest and investigate 
with the paiich the causes of death and all the 
oircumstancea of the case, and make a written 
report of the same. If* from the inquest, it 
appears that the death was unlawfully caused, 
he must give immediate notice to tho Police 
station, and* if the state of the corpse permits, 
be shall at once forward it to the Civil Surge'>n 
or other appointed Medical Officer. Under s. 12, 
the Police patel can make arrests* and under 
e. 13, he can take evidence on solemn 
tion and hold searches. QueBN-EMPRESS 
V, RaqHO MaRADU* 19 B. 612. [R., Rat. 

Un. Cr. 0. 792* Rat Uu. Cr* C. 854 ] 

(13)—S. 11 —Duiy cf Police Pa(el^ln(iukSi^ 
06;ecf of—Coroner's inquest. —The law, which 
imposed on the Police Patel the duty of bolding 
an inquest and arresting murderers and em* 
powers him to take evidence on oath, is 
obviously intended to make justice eQectual by 
means of prompt enquiry in the face of all 
villagers, and by delivery of the verdiot of men 
not open to the suspicions of undue seal often 
oast ou the District Police. Like the Coroner's 
inquest, it aWo records the evidooce and 
oiroumstances justifying tbe acousation of tho 
person denounced or appeariug to be the 
murderer. Like the Coroner's inquest* it 
saves the inoooeDt from false obarges, as people 
are not likely to bring charges, against an 
ioDoceot man when they have kept silence at 
the inquest. The inquest must be held forth* 
with* so that all the circumetanccs of tbe 
murder may be reported forthwith to the 
District Police. QUBBN EMPRBSS v. VASTA 
Jbbhan, Rat. Uo. Gc. C. 740 = Cr. Rg. 8 of 
1895. 

(14)—S. 11—Sec No. 12, 9upra. 

V2 {{)^Afrest— Bails. 13 (U of 
the Village Police Act authorizes Police pUels 
to arrest for any serious oBeoce.” Tbe power 
of tbe Police to take bail being regulated by 
the Octin. Pro. Code, tbe Court oaocot cm* 
power a Police constable to take bail for persons 
sent to him by Police patels under Act VIII of 
1867. KULLADQHBB MAOISTRATB’S LETTER 
No. 444 OF 1869* Bat. Uo. Cr. C. 26-Cr. Rg. 
12-10 1869, 

(16)—S. 12—See No. 12, supra. 

18—Sea FALSE EVIDENCE, 4 B. 

479 « 

u— dsfined.—The 

word Msaaltneed io e. 14* Bombay Village 
iroitoa Act, is not coofined to the de&Qitton 
given m s. 861,1.P.O*, but means what is ool* 
loquully oalled an assanlt, namely, any unlaw- 
101 attack upon tha person of another, and 


3,^Bombay v4c/s—continued* 

Act VIII of 1867 (Village Police)— 

includes, therefore, what under the Penal Code 
would amount to tho use of criminal force. 
QuKKN-E mpress v. Jagannath Bijlal 
Marwadi, 1 Bom. L.R, 687. 

(Ig)—s 14 —Potcfrs of Police Pti(el — Under 
fi. 14 of the Bom. Village Police Act, lfiG7, tbe 
Police Pate), on uonvicting a person of abuse, 
has authority to pani>h him with confinement 
IQ the Village Chowri for a period not exceeding 
21 hours ; but has no authority to inlliot a 
fine. Queen-Empress v. Haoho Nanasinu, 
Rat. Un. Cr. C. l87 = Cr- Rg. 11—1—83. 

(19) —S. 14—Sec No. 8 , 

(20) — S. 15— Pojver of Village Police Patel to 
order imprifionmenl in default of tine —Penal 
Code, s 64— Bombay General Clauses^ Act (III 
of 1886). s. 12. —A Village Police Patel ha-s, 
under 9. 16 . juriediction cither to impose a 
fine not exceeding Rs. 6 ou a person convicted 
by him of theft under that section* or to 
coofino biin in the village Chowri for a period 
not exceeding for^y-eight hours, but hag no 
juci.^diction to .seutence the accused tocoDfine- 
niont in default of payment of fine-, e. 64, 
Poual Code, not being made applicable bv tho 
Bombay General Clauses Act to proceedings 
under tbe Bombay Village Police Act. EM¬ 
PEROR V. PUNA LaxmaN BBIL, 6 Bom. L.R. 
357. 

(21) — S. 15— Police Patel — Verbal order by a 
Police Patel sent through a messenger asking a 
person to be present before him ptrsonally. —A 
verbal order sent ibrnuch a me^Aenger by a 
Police Patel, under s 15 of tho Act, asking a 
peceoD to present himself befnro him to answor 
an accusal ion* is not a lawful order isaued by the 
Police Patel por^omiUv within tho meaning of 
9 . 15 Emperor v. shivoo Gowri, 8 Bom. 
L R. 118-3 Cr. L J. 239. (Kat. Ln. Cr. C. 
550, R.). 

(22) —S. 15— Non^cogntzable offence — PateVs 
authority to suwmm.—A Police Patel bag no 
authority to order the aocueed to attend at 
bis office in a case of an cBonce not cognisable 
by him. Refusal to obey such an order ig not 
an offence under s* 15 of the Acc QuEEN- 
EMPRESS V. VbnKATESH* Rat. Un. Cr. C. 
631 = Cr. Rg. 26 of 1B91. 

(23) —S. Omission to obey PateVs order* 

—A mere omissioD* which is not a refueali to 
obey a Police Patel*g order* is not punishable 
under s. 15 of tbe Bombay Village Police Act. 
Queen-Empress v. Nathu* Rat. Uo. Cr, C. 
624 »Cr* Rg 49 of 1892. 

(24) —fi. 16— Power of Police Patel to order 
removal of wood lying on public rend*—A Police 
Pate) has* under the Bombay Village Police 
Act, no power to order tbe removal of a piece 
of wood lying on a public road; disobedienae 
of each an order* therefore, is no oSenoe under 
B. 16 of tbe Act. QuEBN-EMFBESS V. DAUA 
OHELA* Rat. Uo« Cr* 0. 960* 
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3.—Bombay Acts —coDtioued. 

ActVlIlof 1867 (Village Police) — contimud. 

(35)— S. 15 (I) — Refusal to answer questions 
— Police Patel. —Tbe refusal to answer ques* 
tions put by a Police Patel ia a Crimioal pro- 
ccediog ia Dot “ refusal to obey a lawful order 
issued by a Police Patel personally " within the 
meaaiog of s. 15 (I) of tbe Bombay Village 
Police Act. Quebn-Empress V, Ravaji, 
Rat. Ua. Cr. C. 6l0 = Cr. Rg. 30 of 1892. 

(26)—8. 15—Sec CRI.M. Pro. Code. 1898, 
B9. 6, 545. Rat. Ud. Cr. C. .SJ7 = Ct. Re. 3 of 
1887. 

(26-a)—8. 15—See PENAL CODE, 8. G4. 6 
Bom. L.R. 357. 

(26-6)—8. 15—See No. 9. supra. 

(77)—Ss. 15 and 16— Police Patels — Juris¬ 
diction to punish for nuisance or disorderly 
act.—The juriadictioo to punish for nuisaoce 
or disorderly aots under a. 16 of tbe Village 
Police Act, is expressly confined to Police Patels 
duly empowered under s. 15. ol. 1. and does not 
extend to their official superiors (tbe Magis. 
trates in charge of the talukas within which 
they are Pateh). Queen-Empress v. 
Hanmanta, Rat. Uq- Cr. C. l96»Cr. Rg. 6-3- 
1884. 

(28) Ss. ISund 16 (3)— Refusal to serve at 

inquest—Unyoking and feeding bullocks on a 
road, if an gifence.—K refusal to serve on an 
inquest, when called on by a Police Patel 
specially empowered under s. 15 of the Bombay 
Village Police Aot, is punishable by the Patel 
himself. Tbe unyoking of bullocke and feeding 
them on a road is not punishable under s. 16 
(3) of the Aot. Queen-Empress v. Rama- 
SHBTTI, Rat. Un. Cr. C. 614aCr. Rg. 39 of 
1892. ® 

(29) —S. 16 (2)— Offences re-rivers. —S. 16 (2) 
of tbe Bombay Village Police Aot does not apply 
to oflencos regarding rivers. QUBEN-EmpreSS 
V. PUN.IA, Rat. Uo. Cr. C. 609 = Gr. Rg. 27 of 
1892. 


3.—Bombay i4c/s—continued. 

Act VIII of 1867 (Village Police)—concluded. 

an ofience under s. 31 of tbe Bombay Village 
Police Aot, 1867, unless the act is committed 
wiibiu sight of a public road so as to cause 
obstruction, annoyance, risk, danger or damage 
to residents or passengers. QUEEN-EUPRESS 
V. BRIKA, Rat. Un. Cr. C. 161, 

(36)— S 61— Police—Arrest without warrant, 
—Tbe Police have no power to arrest without 
warrant for an oSence under e. 61 of tbe 
Bombay Village Police Act. QUEEN EMPRBSS 
V. Mbhman, Rat. Uo.Cr. C. 933 = Gr. Rg. 1 of 
1891. 

Act II of 1868 (Bombay Ferries). 

[Rep. in part, act XII of 1873 ; Act II 
OF 1901; Bom. act III OP 1886; REP. LN 
PART (EXCEPT IN ADEN AND THE CITY OP 
Bombay), Bom. act I of 1884, amended, 
Bom. ACT II OP 1878.] 

(D—S. 14—Conviefion— Order for sale of 
boat, under s. 617, Crini. Pro. Code—Compen¬ 
sation to compfainunf.-When a person is con¬ 
victed under s. 14 of Bnm. Act II of 1868. it 
is not competent to a Magistrate to order sale 
of the boat under e. 617, Grim. Pro. Code, and 
to award out of the sale-proceeds compensation 
to the complainant under s. 545, Crim. Pro. 
Code. Queen-Empress v. Beera, Rat. Un. 
Cr. C. 688 = Cr. Rg. 10 of 1894. 

(2)— S. li—Construction. —For an ofianoe 
under e. 14 of the Public Ferries Act, it is not 
necessary that both tbe starting point and tbe 
arriving point should be within throe miles of 
the ferry. It is only tbe latter which has got 
to be considered. Queen-EmpRBSS v. HarI 
Appa, Rat. On. Or. C.901 = Gp. Rg. 10 of 1897. 

Aot IV of 1868 (City Surveys and Survey 

and Settlement Amendmeot Act). 

[REX’. IN PART, ACT XII OF 1873, RESIDUE 
Rep (LOCALLY), Bom, Act V of 1879]. 


16(3 )—Nuisance outside a house- 
Liability of the head .—It is a general priooiph 
that the bead of the bouse is responsible foi 
all nuisances which emanate from bis bouse 

Quekn-Empbess V. Narayan, Rat. Un Cr 
C. 338 = Cp. Rg. 29 of 1887. 


(31)—S. IQ {5)—Refuse or filth—Milk hush 
Milk-bush put io a river for the purpose o: 
catching fieh is not refuse or filth within thi 
moaniDg of s. 16. ol. 5 of the Village Police Aot 

Qdbbn-Empress V. Dagdu, Rat. Uo Cr 
C. 37g=»Cr. Rg. 30 of 1888 . 


(32) 8. 16—See Nos. 27, 28, supra. 

(331-Ss. 28, 29—See MAGISTRATE. JUR] 

DICTION OF—General Jurisdiction Ri 

Un. Cr. C. 32l = Cr, Rg. 7 of 1887. 


(34)—B. 29—See No. 33, supra. 

(36j“*S. -il^Easing oneself iB a public rood. 
—To ease oneself close to a public road is not 


(D—S. 10—See Bom. Act VI of 1873, a. 33, 
15 B. 516. 

(2) —8 12—See BOM. ACT I OF 1866, se. 10, 
14, Rit. Ua. Cr. 0. 67 = Or. Rg. 1311-72. 

(3) —8 14—See INSPECTION OF DOCU¬ 

MENTS, 11 B H.O. 231. 

Aot III of 1872 (Bombay Hunlolpal Act). 

[REP.. BOM. ACT III OP 1838.] 

(1) -S. 220, as amended by Act IV of 1878— 
Scope—Power to order structural alteration — 
Contents of notice. —Thelegislature, in enaotiog 
a. 220. could not have intended and did not 
intend, to invest the Municipal Commissioner 
with the power of directing structural altera¬ 
tions. A notice requiring tbe owner of a range 
of bnildings to provide ridge ventilation ie not 
legal, and disobedience of such notice ie notan 
ofiance. When a notice ie required by law. it 
cannot prescribe something which tbe law itself 
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S.—BotnbBy /4cl5^oootiQued« 

Act III of 1672 (Bomb&y Honlcipal Act) — cld, 

does Dot coQtemplate or inyolve, Emprbss 
V« SADANAND SHRIKRISHNAJI, 8 B. 151 » 
Rat. Un. Cp, G. 192. 

( 2 ) —S. 225— 8 <ora( 7 e of wool^ H- 

cense.—The accused was charged with using a 
place withio the city o( Bombay for the 
fitorage of wool, without a license from the 
Bombay hluoiotpal Commiasiooer, aod fined 
Bs. 10 under s. 225 of Bombay Aot III of 1872 
as amended by Act IV of 1878. Held, that, 
DOtwitbetaodiDg that there is mention of 
^*wool" for purposes of washing and drying 
in the first pact of the seotion and none later 
on, the words ** other articles'* may include 
the case of the storage of wool. QUEEN- 
Empress v. Currimbhoy, Rat. Un. Cr. C. 
297«Gr. Rg. 43 of 18BS. 

(3) —S. 226—S-'C ?ACT III OF 1880. 3. 22. 
Rat. Uq. Cr. 0. 4l3 = Cr. Rg. 80 of 1888. 

Aot YI of 1873 (Bora. District Hunicipalsties). 

[REP.. BOM. ACT III OP 1901.1 


(D—See Sentence — Imprisonment — 
IMPRISONMENT IN DEFAULT OF PAYMENT 
OF FINE BTC • Rat. Uo. Of. Gas. 91»Cc. Rg. 
aL6-1875. 

(2) —S. 3—Building or enclosure — WattU- 
fence .—The ** building ’* or enclosure ’* re¬ 
ferred to in 8. 3 of the Bombay District 
Munioipal Aot. ie of a substantial kind. A 
mere wattle-fence does not (all within the 
definition. In re BalomibaI. Rat. Un. Or. C. 
428 «Cp. Rg. 92 of 1BB8. 

(3) —Sa. 3 and 66—Term place ’* explain- 
ed—Marfcet —Selling vegetables .—The word 
" place** as defined in a. 3 of the Aot does not 
include a bouse or ao oia of a house. Selling 
vegetables on the ofa of one’s house is not 
using it as a market, but only as a shop, and 
is not an offence under s. 66. In re the peti¬ 
tion of Raja Paba Keoji, 9 B. 272. [Appl., 
Rat. Unrep. Cr. Cas. 399 ; i?., 10 M. 216-1 
Weir 741, Rat. Uorep. Cr. Cas. 797 ; ExpL, 11 
B. 106.] 


(4)“Sa. 11, 36—Police officer — Suspension — 
Other empfopmsnf.—Though a poHoe officer, 
under se. iI and 26 of Aot VI of 1873, should 
not engage himself in any other employment, 
yet, there is no objection to hU doing so for hie 
maintenance during his period of suspension, 
till be is restored to duty. REQ. v. DOSA 
UMAR, Bat. On, Cr. C, 83-Cr. Rg. 3-8 1871. 


^ 82 — Rules Payable in ad 

vance — Afeaninp.—The words, ‘‘payable i: 
MVMoe,** in f. i iu 3^ 5 qj Appendix B t 
^e Rules framed under a. 14 o! the Bomba 
Dtetriet Muoioipal Act, do not mean that tb 
taus are payable on the firat day of the yeai 
aemand at any time of the yeai 

Qubbn EupBssa y. Baja valad HU8B^ 

Bat, Qs. Or. 0, 868. 


3.—Bombay /tcfs—oontioued. 

Act VI of 1873 (Bom. District Hunicipalltiee^ 

—confinucd. 

(6) —Ss. 21, 27. cl- (7) 32— Tax when becomes 
payable—Resolution at o Muyitcipal special 
meeting—Petmission of presiding authority.^ 
A tax can only be made payable from the date 
of its levy being sanctioned by Government 
under s. 21 of the Bombay District Muoioipal 
Aot, and, under s. 32, it is payable duly at the 
expiration of the period for which it is doolsred 
payable. The liability to pay a tax arises only 
at the beginning of the official year next fol¬ 
lowing the rule or law eanctioiiing it.—(Per 
Jardine, J., Parsons^ J. contraf. (7 M II.C. 
R 249 and 1 M. 158, It.). Where some indica¬ 
tion is given of the business of a Municipal 
special meeting, and a resolution is passed at 
suob meeting where almost all the members of 
the Council are present, it must be assumed 
that the permission of the presiding authority 
was expressly or tacitly given. QUEEN EM¬ 
PRESS V. RamcHANDRA, Rat. Un. Cr. C. 574 
= Cr. Rg. 89 of 1891. 

(7) _89. 23. 35—See APPEAL—ACTS. R^t. 
Un. Cr. C. G72«Cr. Rg. 37 of 1893. 

(8) —S. 26— See No. 4, supra. 

(9) —S. 27 —See No. 6, sup^a. 

(10) —S. 32— See No. 6, supra, 

(11) — S. 33— Power of Municipalify to colt 

for sannad under City Survey Act (Bombay Act 
IV of 1868).—Under cl. 1 of s. 33 of Bombay 
Act. VI of 1873. a Municipality is empowered 
before grantiog permission to build, to call on 
the applicant to furnish information as to the 
limits, desigOi and materials of the proposed 
building* But it is not empowered to call foe 
any sannad issued under s. 10 of the City 
Survey Act (Bombay Act IV of 1868). although 
it may oontaiu information as to the limits 
and tenure of applicants* bolding. In re 
JAMNA Das DULABDAS, 19 B. 516. [F., 19 

B. 27.J 

(12) —S. 33—Act III of 1901, ss. 48. 96— 

Permission to erect a building — Condition. 
MunicipaUty in granting permission to a per* 
eon to erect a building can legally impose a 
condition that he should leave a gully of cer« 
tain dimensions. MUNICIPALITY OP THANA 
V. Fazal Karim, 8 Bom. L. R. 842. [F., 27 

B. 221.] 

(13) — 8. 33— Re-building on old foundatiems 
without notice to Municipality.^A person who, 
without giving notice to the Municipality, 
merely ro-erects on the same foundation the 
part of a wall which has fallen down, does not 
ooDtraveoe the provisioDS of s. 33 of the Act, 
as be does not, by so re-ereoting it, begin to 
erect any building or to alter externally or to 
add to any existing building within the mean* 
ing of that seotion. Queen EMPBEBS v. 
TIPPANA. Bat. Uo. Of. C. 402 »Cp. Rg. 68 ot 
1888. [Ru 35 B. 286-12 Bom, L.B, 1060- 
13 Or. L, J. 1-8 Ind. Oae. lOSO.] 
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Act Y1 of 1B73 (Bom> DUtrlct UunicipalitieB) 

— continued* 

(14) — S. 33— Re-erection of fallen wall on 
same foundation,—The re«ercctioD on tbe same 
foundation of a wall which has fallen down is 
not an offence under a. 33. QUEEN*F>MPRESS 
V. Umar Jamal. Rat Un. Cc. C 932. 

(15) —5. 3 S — Extended door^sUp, —A kalta, 
which is permanent in character and which 
serves as a broad extended door<step or raised 
platform in communication with tho road* is 
an addition to the existing building within tbe 
meaning of cl, 1, s. 33 of the Bombay District 
Municipal Act. In re Dkvendrappa, Rat, 
Da. Cr. C. 483»^Cr. Rg. 47 of 1889. 

(16) —S. 33—\VaU^Damboo /ence.—It is a 
question whether a bamboo fence can bo pro¬ 
perly described art a wall so as to come within 
the terms of s. 33, Bombay Act VI of 1873, 
QUEEN Empress V. Umar Jamal, Rat. Un. 
Cr. C. 932, 

(17) —S* 33 (1)—** Building" — Reed feyicing* 
—A karvi or reed fencing is not a building 
within tho meaning of a, 33 (1) of tbe Bombay 
District Municipal Act, 1873. Queen-EM- 
PRESS V, JANARDHAN, Rat. Uo. Cr. C. 145, 

(18) — S. 33 (2)— Scope,—Tbe effect of o1. 2 
of 6. 33 which permits a person to erect the 
building, of which he has given notice, if, 
within tbe period prescribed, tbe Municipality 
has failed to issue written orders, is by implica¬ 
tion to prohibit the erection of any building 
within such period, unless in the meantime 
written orders have been passed. QUEBN- 
Empress v. Ganpatrau, Rat. Uo. Cr. C 
6S7^Cr. Rg. 22 of 1893. 

(19) —S. 93 (3)— Order under the section — 
Non-compliance—Duty of Magistrate —In deal¬ 
ing with a case of non-compliance with a legal 
order made by a Municipality, under s, 83 (3) 
of the Bombay District ^lunioipal Act. a 
Magistrate has no right to review the order 
from the staud-point of its propriety, and to 
consider what kind of structure would be sufE- 
cient (or the purpose in view. QUEEN-Em- 
PRESS V MORU, Rat. Uo. Cr. C, 3lO»Cr. Rg. 
63 of 1886, 

(20) — Ss. 33 (2), 39 ii)—Plan of building— 
Objection to site of privy—Building privy on 
the site proposed by applicant after one month. 
—Tbe accused gave a notice to the Bandera 
Municipality, under s. 33 of tbe Bombay 
District Municipal Act, of his iotention to build 
a house and submitted a plan of tbe proposed 
building. Tbe Municipality replied that tbe 
Bite for tbe privy shown in the plan was 
objectionable, and that the plan was, tbereforop 
returned with a view to an amended one being 
submitted. Tbe accused built a privy on the 
proposed site after one month bad expired, 
Seld that the action of tbe accused in building 
tbe privy came within the words of tbe penal 
clause of s* 39 (2) of the Act, as there waa tbe 
conetruotion of a privy, which was, as regards 


3.—Bombay Acts —continued. 

Act Vi of 1873 (Bom. District Muolcipaltties) 

— continued. 

its site, contrary to tho direotioos of tbe 
Municipality, and that tbe action of tbe accused 
properly came within the mischief at which 
6. 39 (2) strikes. QUEEN-EMPRESS v, HARI- 

KisoNDAS Narotamd.as, Rat. Uo. Cr. C. 819 
-Cr. Rg. 69 of 1895. 

(21) —Ss. 33. External alteration, what 

amounts fo.—Opening a new external door is 
an external alteration of the building in which 
tbe door is opened, anJ such an act done with¬ 
out notice to the Municipality, contemplated 
by s. 33 of Bombay Act VI of 1878, is an offence 
punishable under s, 74 of tbe Act, But where 
such an act does not cause any inconvenience 
to anybody, a nominal fine is an adequate 
panishraent. Queen Empress v, Gujria, 
9 B. 568. [R., 2 Bom. L.R. 572.] 

(22) —Ss, 33, 74— Pennission to build — 
Exceeding time atlmved.—Tbe accused obtained 
permission from the Surat Municipality to make 
some alterations in bis bouse under a razachitti, 
dated I2tb May, 1892, which allowed him a 
year in which to carry out bis work. There 
was no bye-law under s. 33 of tho District 
Municipal Act, providing a period within which 
works were to be carried on* Held that the 
accused could not be convicted of an offence 
under ss. 33 and 74 for having exceeded the 

I period of one year. Quebn-EMPRESS v. 

I THAKORDAS, Rat. Uo. Cr C. 684«Cr. Rg. 52 
of 1893. 

(23) —S. 35-See No. 7, supra, 

(24) — S. 36—Omisaien to have printed copies 
of rules in vernaetilar — Act 11 of 1884.—The 
omiesioo by a District Municipality to keep 
printed copies of tbe rules in tbe vernacular for 
sale, as required by s. 36 of tbe Municipal Act, 
docs not affeot tbe validity of tbe rules, 
QuBEK-E mpress V. Bahadar Shah. Rat. 
Ua. Cr. C. 615 = Cr. Rg. 37 of 1892. 

(25) — Ss* 36, 39,74— Notice issued under $, 86 
or s. 39 (1)— Non-compliance* whether punish* 
a5fe. — Clause 1 of 8» 74 of Bombay Act VI of 
1873 applies only to the second clause of s, 39, 
Non-compliance with a notice issued under 
8. 36, or 9, 39 (1) ia not. therefore, punishable 
under tbe Act, as 6. 74 (1), does not apply to 
either of these provisions. In re TUEARAM 
VlTHAL, 2B. 527. 

(26) “B. 39—See Nos, 20, 25, supra. 

(27) — Ss* 39 and 74— Notice — Owner, — 
Where a notice requiring the ou;ner of a bouse 
to whitewash tbe privy was received and the re¬ 
ceipt eigned by bis nephew, held, that tbe ne¬ 
phew oould not be oonvioted for not having 
complied with tbe notice, as the Municipal Aot 
concerned itself only with the owner of tbe 
bouse, QUBEN*EmPRE8S V, Nathubhai 
NabalchaND, Rat. Uo, Cr. C. 973 = Or. Bg. 
28 of 1898. 
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3*—Bombay Acts —oontinued. 

Act ¥1 of 1873 (Bom. District HunloIpcHties) 
—continued, 


J .—Bombay Acts —oontiauod. 

Act VI of 1873 (Bom. District Municipalities) 

•^continued, 


(98)—S. 48— Trial for an offence under the 
section in the absewc o/ the accused — Crvn. 
Pro. Code (1883)* ss. 4, 305.—A woman was 
charged with causing obstruction, under s. 48 
of Bom. Act VI of 1873. In her absoocot her 
motber*in*law appeared in Court ou her behalf 
and the Magistrate proceeded with the case and 
convicted her. Beld, that the conviction was 
wrong, as the accused was neither present, nor 
duly represented in the case by a nleader. 
Queen EMPRESS V, ViTHi, Rat. UoTCr. C. 
208»Cr. Rg. 7-818B4. 

(39)—S. 48— lie’Crection of old structure ^— 
The words used in s, 48 of Bombay Act. VI of 
1673, should be so coostiaed as referring to 
the erection of a thing for the first time, and 
not to the simple re^erectioo of an old structure 
which had been taken down for a temporary 
purpose only. KaLA GOVIND v. MUNICIPA¬ 
LITY OP THANA, ]3 B. 2*8. 


(30)— Ss. 48, 74— Allowing carriage toUh horses 
to stand on public road^Object of Jlfuntcipaf 
Act and nature of sentences^ —As a carriage 
with horses is not one of the things contempla¬ 
ted in 3. 48 of the Bombay District Municipal 
Act, a person cannot be convicted, under ss, 48 
and 74, of causing obstruction to passers-by in 
having allowed his carriage to stand half an 
hour ID apublio street. QUEEN-EMPRBSS v. 
Ladra, Rat. Ud. Gr. C. 32*»Cr. Rg. 11 of 
1887. 


(3l)—Ss. 48,74—Ohjeef of Municipal Act and 
etnitnees under the AcU —The Municipal Act is 
intended to cbeok many offences petty in their 
nature, but which may cause grievous injury 
to the neighbourhood as by facilitating fires or 
serious annoyance when a bouse-holder blooks 
a street. The sentence passed ought to be not 
only punitive but also deterrent, and the fine 
should also bear some proportion to the amount 
awerdable at law, Quben-Empbess v. Jam- 
nadas. Rat. Un. Cr. C. 719 = Cr. Rg. *3 of 
1694. 


(89)— Ss. 61, 74-»Contncfton under s. 61— 
Where a second class Magistrate bai 
dealt with a case as a Magistrate and convictec 
under s. 51 of Bombay Act VI o 
1878, and sentenced him to pay a penalty 
under s. 74, the District Magistrate should no 
refue to bear an appeal from the conviotioi 
and sentence. If the oonviotion docs not pro 
perly fall within e. 61, that is a ground foi 
revereiog it and not for refueiog to entertaii 

re Kabunabam, Rat Ua. Cr 

C. 883 «Or. Rg, eof 1888, 

(83)—S. bZ^Obeying calls of nature—Street 
xo owy the calls of nature elsewhere than ti 
a Blreet w not an offence under e. 68 of th 

Municipal Act. QUEBN 
Empbbbs V, Dioambub, Sat. 0o. Cr. c. aa 
-Or. Rg. 24 of 1890, 

®8-^X)irf--Bflcfc of heuee.-^A persoi 
cannot be oonyioted uuder a. 68 of the Bomba; 


District I^Iunicipal Act for dopositing dirt at 
the back of his bouse, .since it is not a street, 
public quarry, jetty or landing place, or any 
part of the seashore or bank of a tidal river, 
as described in the section (JUKEN-EMPRE.SS 
V. SHAM, Rat. Ur, Cr. C. 477 =Cr Rg. 37 of 
1889. 

(35) —S. 53 (1)— Cattle ^Members of family. 
—Cattle are not members of a family or 
household within tbo moaning of s. 53 (1) of 
the Bombay District Municipal Act and a 
person cannot bo convicted of an olToiioc 
under cl. 2 of the section for tying bis bullock 
near the street gutter so as to allow the dung* 
etc., to drop there. QUEKN-EMPRESS v, 
Uari Khusal, Rat. Un. Cr. C. 4l2^Cr. Rg. 
78 of 1888. 

(36) —S. 5i^Ojffensive water, what amounts 

to. —The word “ offensive ’’ in s. 54 does not 
include mere waste or dirty water. A person, 
therefore, who allows mere waste or dirty water 
to pass to the publio street is not liable to the 
penalty under s. 54 of the Act. In re GULAIi- 
DAS BHAIDAS, 20 B. 83. [/>.. 30 13. 558^8 

Bom. L.R. 467*4 Cr.L J. 33J 

(37) —S* 61— Washing dirty clothes in a river. 
—A person cannot be convicted under e. Cl of 
the Bombay District Municipal Act, on ao* 
count of bis wife having washed some dirty 
cloths in a river, without findiog (1) that the 
river in question was a stream, etc., belouging 
to the Municipality, or (2) that the accused 
caused clothes to be washed by his wife in such 
etream, if it appeared that be bad simply told 
bis wife to wash tbo clothes, without saying 
where they were to be washed. QUEEN- 
EMPRESS V. P\TEH MAHOMED, Rat. Uo. Cp. 
C. 3g9*Cr. Rg. 59 of 1688. 

(38) — S. 66— Sale of fruits in private shop — 
MnrAef. —What the ^Iuliicipality have author* 
ity to direct under 6. 66 of Bombay Act VI of 
187318, that DO place, other than tbe Municipal 
markets or other places licensed as marketSi 
should be used by anybody as a market. They 
have no authority to issue a notification affect- 
iDg other places which may be used for selling 
vegetables, etc., otherwise than as a market. 
Tbe act of selling fruits without a license in a 
private ebop within six bnodred yards of tbe 
Municipal market, even if it could be held to 
be using the shop as a market, is not a violation 
of the provisions of s. 66, as tbe section con¬ 
tains nothing to warrant the inclusion of tbe 
case of fruit selling within it. Tbe Municipality 
of Ahmedabed issued a notification to tbe effect 
that DO one was to use, within six hundred 
yards of the Municipal market, any plaoe as a 
market, and that, if any one acted in contraven¬ 
tion of this notifioatiOD, be would be dealt with 
according to law. Held, that if tbe prohibition 
of the Municipality was meant to affect the 
private rights of persons to use their own places 
foe selling any commodity, that would amount 
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Act VI of 1873 (Bom. Diatrict HoDicipalities) 

—continued^ 

to ao ezcess of the authority conferred by the 
Bombay Muoicipal Act. [AppL^ 10 M« 216^ 
1 Weir 743 ; R., Rat. Uo. Cf. C. 797.] To 
constitute the use of a place ae a market so as 
to interfere with any other market, it is not 
suflicient that it is used as a shop, but there 
must be', something id addition to show that 
there has been a disturbance of the market 
rigbte. QueeN-Emi^BLSS v. MaGAN Har- 
JIVAN, 11 B. 108. (9 B. 272. EzpL : 49 L.J. 

Q B. 144; L.R. 22 Ch, Div. 287, P.). Uppl, 
10 M. 216 = 1 Weir 741; R.. Rat. Uo. Rep, Cr. 
Oas. 797i U.B.R. 1903. Municipal, p. 1.] 

(39)—S. 6G —Sellinp fish on roadside ,—A 
person who sold a email quantity of fish on the 
roadside on her way to tbe market cannot be 
convicted under s. 66 of tbe Bombay District 
Municipal Aci, where it did not appear that 
tbe Municipality bad issued an order that no 
place except tbe licenerd one should be used as 
a market. QDBEN-EMrRESS v. SanTU. Rat. 
Ud. Cr. C. 606«Cr. Rg. 24 of 1892. 

(40|—S. QG^SloughUr-housCt what amounts 
to .—A person who kills a goat in bis own bouse 
for bi.s own consumption cannot be said to use 
tbe place as a slaughter-house within the 
meaninK of 9, 66, Bombay District Municipal 

Act. Queen Empress V. Bhiva, Rat* Uo. 
Cr. C. 399. 

(41) —S. G6—Sec No. 3, supra. 

(42) —Ss. CCand 67 (2)^Selling meat atone^s 
own house and at another's platform — License, 
—The selling of meat in one's own bouse would 
not, but tbe eelliog of meat on another person's 
platform abutting on a public road would be an 
offence under s. 67 of the Bombay Dietriot 
Municipal Act, 1873. QUEEN-EMPRESS v. 
BaJYA, Rat. Uo. Cr. C. 209. 

(43) —5. 67 (2)—Sefiiwj; rneatinone^s own 
house.—A person selling meat not in a public 
market, but at bis bouse without permission 
or license from tbe Municipality, cannot be 
punished under s. 67 {2i. Queen-Empress v, 
Laesbman. Rat Ud. Cr. C. 897 = Cr. Rg. 87 
of 1868. 

(44) —8. 67 —See No. 42, supra. 

(45) —S. 68—Crim. Pro. Code (1882), s. 29— 
Jurisdiction of Third Class Magistrate.—Q. 68 
of tbe Bombay District Municipal Aot makes 
tbe offender liable to tbe penalty provided by 
8. 273, I. P. 0* A Magistrate of tbe Third 
Class has under 8. 29, Grim. Pro. Code, juris¬ 
diction to try an offence under s. 66 of Bom. 
Aot VI of 1873. Queen-Empress v. Naran 
NABSING. Rat Un. Cr. C. 763sCr. Rg. 24 of 
189S. 

(46) — Ss. 69, 74 —Order against future con^ 
ftni^ance of offence,—An order cannot be made 
ander s. 74 (2) in respect of a possible future 
continuanoe of tbe offence for wbioh an aoooe- 
ed person has been punished under o1. (e) ol 


3. — Bombay Acts —continued. 

Act VI of 1873 (Bom. District HnDlcipalitiei) 

—continued. 

the section. In respect of any such offence, 
a fresh prosecution is necessary, QUEEN* 
Empress v. Bawaji, Rat. Uo.Cr. C. 896 = Cr, 
Rg. 85 of 1888. 

(47) —S. IQ—Act II of 1884, s. ZZ—Byedaw 
prohibiting safe of fish or meat ot^fside market. 
—A bye-law prohibiting tbe sale of fish or meat 
outside tbe market, purporting to be made by a 
Municipality under repealed s. 70 of Aot VI of 
1673t ie ultra vires of that section and also of 
s. 33 of Act II ol 1864. Tbe bye-law cannot 
be treated as a direction under 8. 66 (1), direct¬ 
ing (bat DO place sball be used as a market, as 
it does not allude to any such use. there being 
DO evidence that the road in question on which 
fish were sold was used ae a market, QuEEN- 
Empress v. Gooki. Rat. Un. Cr C. 797 = Cr. 
Rg. 59 of 1898. [R.. 14 Cr.L.J. 432 = 20 Ind, 
Cas. 4l6*-7 L.B.R. 26.] 

(48) — S. 72—Duly of gunng information as to 
birth of child,—The duty of giving information 
to tbe Municipality about tbe birth of a child 
is imposed on tbe parent or guardian of a child, 
or in the case of the death, illness ors inability 
of tbe parent or guardian, on tbe occupant of 
the bouse in which tbe child ie born, and not 
on tbe servant of such occupant. QUBEN- 
Empress V. GoviNDA, Rat. Uq. Cr, C. 378* 
Cr. Rg. 20 of 1888. 

(49) —S. 73—Scope—Power to interdict caste* 
feast on the outbreak of cholera. —B. 73 of tbe 
Bombay Municipal Act (VI of 1873) empowers 
any Municipality ''tbieatened or visited with 
an outbreak of aoy epidemic disease,'Ho take 
such measures as may be deemed necessary to 
prevent, meet, mitigate or suppress any such 
outbreak," with tbe previous sanction of tbe 
Governor in Council or any ofElcer authorized 
by him. Tbe words " take suob measures, etc.'' 
imply in themselves eomething actively to be 
done by the Municipality, rather than any 
limitation to be imposed on tbe private rights 
of oitizens in their relations of daily life* 
Special measures tor tbe health of tbe town—* 
such as eulpbur fumigation, daily ffusbing of 
sewers, insistence on good bouse sanitation, 
isolation of infeoted districts a d other similar 
steps to be taken by the authorities themselves 
come naturally within tbe meaning of tbe terms 
ol tbe section. Under that seotlon, a Munioi* 
pality cannot prohibit tbe giving of caste* 
dinners within Municipal limits when more 
than thirty persons are to assemble- A person 
disobeying such an order oannot be convicted 
under s. 168, I.P.C. The Court ought not to 
strain an aot in favour of an interference with 
private rights wbicb is not justified by tbe 
primary sense of tbe language. QUEEN* 
Empress v. Habi Lal, 14 B. 180. 

(60)—S. 74—Criffl. Pro. Code (1898), s. 24S 
—Sentence must follow conviction-—A Mftgis* 
trate, pcooeeding aoder a. 74 ol the Bomtef 
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Act yi of 1873 (Bom. District MuDicipalities) 

—continued. 

Diatciot Munioipal Act, is bound hy the provi¬ 
sions of s, 245, Grim. Pro. Codo. QUEKN- 
Empress v. Hanmantdas, 2 Bom. L.R. 6tl. 

(511—S. 74—Src Nos. 21, 22, 25, 27, 30, 31, 

32,46, supra. 

{51-a)—S 82— Right o/ private person to com- 
piain.—S. 82 of the Bombay District Munici¬ 
pal Act does not prevent a private person from 
making a complaint to a Magistrate where an 
offensive liquid was allowed to How from the 
premises of the accused into the street without 
the permission required by s. 54. QUEEN- 
Empress v. Bai Keva, Rat. Un. Cr. C. 630. 
(Rat. Un. Cr. Cas. 355, F.) 

(52)—S. 82—See CriM. PRO. CODE 1898, 
s. 190, Rat. Uq. Or. C. 355»Cr-Rg. 44 of 1887. 

(63)—S. 82—See No. 5, 

(541—5s. 82. 84—Bom. Act II of 1884, s. 49 (i) 

—Failure to pay arrears of tax ^Offence — 
Time.—The effect of tbe amendment of s. 84 of 
Bom. Act VI of 1873 by 9. 49 (i) of Bom. Act, 

II of 1884, is to make a failure to pay arrears of 
taxes an offence under 8. 82 of the former Act. 
Ad information of such failure laid before a 
Magistrate, though not asking for imposition 
of penaltyi muet be laid within three months 
after tbe date when tbe taxes were due and not 
paid, in re KARUNABHANKER, Rat. Un. Cr, 

C. 420 = Cr. Rg. 86 of 168B. [B., 30 B. 241»7 
Bom. L.R. 9510 

(65) —S. 84— Scope of> —The sums that may 1 
be due under a contract to collect a tax due to 

a Municipality do not come within any of tbe 
mattoTB provided for by s. 84 of tbe Bombay I 
District Municipal Act. In re JAGU Santram, 
22 B. 709. IF.. 26 M. 475 = 1 Weir 752; 
130 P,L.R. 1903 = 23 P.R. 1903, Cc.] 

(66) —S.84—Proceedings under section, nature \ 

o/—Scope.—Proceedings before a Magistrate 
under e. 84 of Bombay Act, VI of 1873, ate 
eriminal proseoutions. Bucb proseoutions must 
be conducted acoordiog to tbe rules applicable 
to summary trials prescribed in Ch. XXII of 
the Code. The Magistrate is bound, therefore, 
before sontenoing a defaulter to pay a rate, to 
satisfy himself as to tbe extent of his legal 
liability, MUNICIPALITY OP AHMEDaJ^AD V. 
Jumna Punja. 17 B. 731. [F., Rat. Un. Ct. 

O. 30 B. 241«7 Bom. L.R. 951: Appr.. 

P.L.R. 1909»23 

P. W.R. 1909; D., 22 A. 111.) 


(®7) S. 84—Potoer of Magistrate to impose 
Although under a. 84 of the Bomba; 
District Municipal Act, a Magistrate has powei 
to iDniot, iQ addition to arrears of cess or otbei 
taxes, a penalty, not exceeding in any case one^ 
fourth of such arrears, be has no power to lev; 
any penalty oompoted as an addition to th< 
expenses. QUEBN-EMPREfis v. 8YED Mabom 
BD, Rat. Ua, Op. 0, 693«Cr,.Bg. 19 of 1894. 
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(58) —S. Bi — Liability to penalty onnon^pay^ 
ment of (axes—]*enalty. vienninq of the word — 

in default — PcnalCode, s$. 40, 64. 
—As noD-piyment of Municipiil taxes entails 
liability to a penalty, it .appears to be an oflcaco 
under s. 40, I.P.C. 'rhore is no distinction 
between the word penally’’ in tbo Bombay 
District Municipal Act and the word “ fine'’ in 
s. 64, I.PiC. The word penalty is used in many 
places in tbe Municipal Act as equivalent to a 
5 qo or pecuniary punishment for an oflcocc. 
iLOprisooment can, therefore, ha awarded in 
default of payment of tbe pen<*lty. In re 
LaKMIA, 18 B. 400. 

(59) 6i—Penalty in addition to arrearsof 
rent. —S. 84 of the Bombay District Municipal 
Act allows penalties to be imposed in addition 
to arrears of cesses or other taxes, but it does 
not provide for tbe imposition of a penalty in 
addition to arrears of rent. In re RlNQU^ 22 B. 
708. 

(60) —S. 84—Fine— Payment of rent. —8. 84 
of the Bombay District Municipal Act does not 
permit a Magistrate to impose a fine in addition 
to tbo payment of arrears of rent. QUEEN 
Empress v. Pandu Mahadu, 2 Bom. L.R. 
674. 

(611—S. Non-payment of house-tax—Fine 

— Penalty — Process fee—Arrears of rent — 
TKant of rules on the subject. —Tbe accused 
was convicted under s. 84 for non-payment of 
bouse*tax, and ordered to pay Rs. 10 for house- 
tax, and a fine of Bs. 2-8 0 and one anna as 
process fee, but it appeared that there was no 
rule on tbe subject framed by tbo Municipality. 
Bcldf ordering tbe return of tbe penalty and 
the tax levied, that, as admittedly tbo Munici¬ 
pality bad not framed a rule for tbo .sanotion of 
Government as required by tbo Acts, and as 
nothing has been submitted to GoveromoDt, 
except some genoral proposals sent up by the 
Collector, the conviction was illeRal. QUBEN- 
EMPRESS V, LAKSHMAN, Rat. Un.Cr.C. 694 = 
Cr. Rg. 21 of 1894. 

(62) —S. 81— Octroi duties on certain articles 
within Slunidpat Ivnits. —A certain Municipa¬ 
lity passed a rule or bye-law imposing an octroi 
duty on certain articles when imported within 
Municipal limits. Where goods merely passed 
through tbe Municipal limits in tbe course of 
transit to Bombay, held^ that tbe goode were 
imported, within the meaning of the seotioo, 
and were liable to tbe duty. Tbe only remedy 
was to claim a refund of tbe duty paid. In re 
RAHIMU BHANJI, 22 B. 843. 

(63) —S. 81— Annual letting^value of house 
made by Municipality—Jurisdiction of Magis¬ 
trates, —By the rules liamed under tbe Bombay 
District Municipal Act, tbe Municipality is 
empowered to levy bouse-tax on a certain scale 
according to tbe annual letting-value of the 
bouse. Tbe ** letting value is defined to mean 
the annaal rent for which tbe house might be 
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J.— Bombay 4c/s—continued. 

Act VI of 1873 (Bom. District MaDlclpaUtiea) 

^continued, 

reasonably expected to let from year to year, it 
the were liable (or all repairs ; and r. 3 

provides that an estimate of tbe annual 
letting'Value of each bouse shall be made by 
tbe Managing Committee and published not 
later than the 15th March in each year, and 
that applications for the reduction of tbe 
estimate by persons made liable may be present* 
ed to» and shall be disposed of by the Managing 
Committee. Bcld^ that tbe Magistrate should 
accept as conclusive the amount found by the 
Managing Committoo to be tbe lettiog-value of 
the boU90 and to hold the legal liability of the 
accused to pay tbe tax based on this amount to 
bo proved. Ho has no power to review tbe 
decision of tbe Managing Committee and reverse 
it on fresh evidence taken before himself. 
MUNICIPALIT? OF WAI V. K^ISH^^AJI GAN* 
GADAR. 23 B. 446. [AppL, 24 B. G07 ; /i., 35 
C. 859^12 C.W.N. 709 = 7 C.L J. 631.] 

(64) —S. 84— Pendency of protccution under 

the old Act, how affected b\j the passing of the new 
Act—General Claitscs Act, Bombay Act III of 
1886» s. fi^Boynbay Act III of 1901, 2 (1) (a), 

ib). — A Municipality instituted proceedings 
undcrBcmbay Act VI of 1873. During tbe pen^ 
deocy of tbe proueedings, tbe Act was repealed 
and replaced by Act HI of 1001. Tbe Magistrate, 
thereupon, acquitted tbe accused on tbe ground 
that, undt>t tbe new Act, be bad no jurisdiotion 
to dispose of the complaint. Beld, reversing 
tbe order and directing the Magistrate tore- 
boar the compUint, that, in tbe absence of any 
contrary intention in tbe now Act, tbe repeal 
of tbe old Act could not be deemed to e&dot 
any proceedings commenced before tbe new Act 
came into force ; that the Magistrate was bound 
to conclude tbe proceedings which bad already 
been instituted before him under the old Act, 
and that he could notdiscldim'jutisdiciion, be* 
cause tbe procedure laid down (or proceedings 
instituted under tbe old Act was entirely 
different, MUKUND RAMCHANDHA KaBKUN 
V. LADU Govind PEDXBKAR, 3 Bom.L.R. 
584. 

(65) —S. 84— Entries in shipping bill^ and 
manifests. —A person who impocis timber by 
eea into a Municipal District is not bound by 
the entries in shipping bills and manifests as 
to its weight and measurement, lot the purpose 
of calculating tbe duty payable. He may 
dispute them and is entitled to demand a fresh 
weigbment, but, if be docs not do so and fails 
to prove their incorrectness, be is bound by tbe 
entries, Queen-Empbess v. Ramchandra, 
Rat. Uo. Cr. C. S41 = Cr, Rg. IS of 1891. 

(66) — S. 04 —Jurisdiction of Magistrate to 
inquire into correctness of cess claimed. —In a 
prosecution under s. 84 of the Bombay District 
Municipal Act for recovery of a tax, the Magis¬ 
trate has jurisdiotion to determine whether the 
amount claimed is oorrect and to inquire into 
all tbe conditions on whioh ths rate oi tax fixed 
is based« It ie nowhere laid down that the 


— Bombay /Icfs—continued. 

Act Y1 of 1873 (Bom. District Municipalities) 

— coTicluded. 

statement of amount by tbe Municipality 
should be accepted as final. QueeN-EMPRESS 
V. Nathee, Rat- Un. Cr. C. 859«Cr. Rg, 39 
of 1891. 

(07)—S. 84— Payment of arrears before hear- 
ing — InjHction of penalty-^ k Magistrate cannot 
inflict a penalty under s. 61 of tbe Bombay 
District ^lunicipil Act, if tbe arrears are paid 
before tbe case comes on for hearing. QUEEN- 
Empress v. Ganesh, Rat.Un.Cr.C, 618 «Cp. 
Rg. 42 of 1892, 

(6S)—S. 84—Cess upon houses-^Term ^^yield^ 
ing a yearly rent'' explained.—Where a rule pre* 
scribes the levying of cess on “every house yield* 
log a certain annul rent/' tbe expression means 
“capable of yielding a yearly rent.” QUEEN 
Empress v. Mahadu, Rat, Un, Cr. C. 658* 
Cr. Rg. 23 of 1893. 

(69) —S. 84— Sec No. 54, supra. 

(70) —S. 99 ^Approval by Revenue Commis¬ 
sioner.—The approval by the Revenue Commis* 
sioner of the rules is tantamount to approval 
by tbe Governor-in^Counoil within tbe meaning 
of 0, 99 of the Act. Queen-Empress V. b.aha- 
DARSHAH, Rat. Un. Cr. C. 618*Cr. Rg. 87 of 
1892. 

Act Yll of 1873 (Salt). 

[Rep., Bom. act li of 1890.] 

Ih^Officer of Salt Department whether Police 
office^—Evidence Act, s. 125,—Having rerard to 
tbe distinction drawn throughout Act VIl of 
1873 (Bombay) between a Police officer and 
an officer of tbe S i)t Dapartment, the latter can¬ 
not be considered a Police officer within tbe 
meaning of s. 125. Evidence Act, and may, 
therefore, be compelled to say whence bo ob¬ 
tained information as to tbe commission of an 
oQence- REG v. Gowlia, Rat. Uo. Cr. C. 183 
-Cr. Rg. 20*7*1882. 

(2) — Ss, 3, 18, 19, 49— PeoH'^Possession of 
naturally forryied salt.—S, 18 of tbe Bombay 
Salt Act does not apply to tbe case of a peon of 
the Salt Department being in possession of 
naturally formed salt for bis private use. The 
act is, however, punishable as an ofience under 
es. 19 and 49. KEG v. FaKIO ParshOTTAM, 
Rat. Un. Cr. C. lOl-Cr. Rg. 10*1*1876. 

(3) —8. 18— See No. 9, supra, 

(4) —0. 19 —See No. 2, supra. 

(6)—Ss. 85, 37,—Diafance 0/ ten mileSi how to 
be The distance of ten miles men* 

tioned 10 ss. S5, 87 of the Bombay Salt Act is 
to be measured in a straight line ‘^aa tbe crow 
flies/* i. e«. along tbe horizontal plane and not 
by the nearest mode of praotical access^ QUEEN 

Empress v. Adrasbappa, Rat« Un. Cr. C. 
lS8»«Cr. Rg. 20-2*1879. 

(6) —S. 37—See No. 6, supra• 

(7) —S. 49-^See No. 2, supra. 
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3.—Bombay /Ic/s—oontiouod. I 

Act Yll of 1873 (Salt)—co'icJudeii. 

(8)—S. 5i—Charge under the section. —S. 54 
of Ihe Bombay Salt Act, 1873, is not an cuaot- 
ment under whiob, by itself, a charge can be 
laid. There must, in addition, be reference to 
some other provision of the Act or some rule in 
pursuance thereof according to the actual 
character of the oflooce imputed. Nor can a 
mere loose description of salt as contraband 
satisfy the requirements of the law as to what 
is contraband salt for the purposes of the penal 
Beolions of the Salt Act. The definitions given 
in s. 3 must, in each case, be satisfied by evi- | 
dence of facts giving to the salt the character | 
there indicated. QUEEN EMPRESS v. DHaBAM 
DAS, Rat, Uo. Cr. C. 295»Cr. Rg. 40 of 1886 

Act I of 1874 (Tramways). 

[Rep. in tart, Bom. act HI of 1886. 
Rep. in part and amended. Bom. act ll 
OF 1895, S. 6. amended, BY S. 9. REP. IN 
PART, AND AMENDED BOM. ACT I OF 1907.] 

S. 2^—Regulation for regulating the conduct 
of the Company's servants. —The words "re¬ 
gulating the travelling’’ in a. 34 ol Bombay Act 
1 of 1874, can only mean laying down rules as 
to how persons shall travel, that is to say, rules 
for the conduct and behaviour of the persona 
who travel, and cannot be held to include rules 
for the conduct of the Company's own servants, 
prescribing what they shall do or what they 
shall not do, in the matter, for instance, of the 
issue of tickets, which rules are only framed by 
the Company lor their own protection against 
the possible fraud or dishonesty of their 
Pervants. M.ANOCKJI DODABHAI v. BOMBAY 
Tramway COMPANY, 22 B, 739. 

Act II of 1874 (Jails). 

[Rep. IN Part, act IX of 1894; Bom. 
ACT HI OF 1896, AMENDED, BOM. ACT II OF 
1862 ] 

S. 30—Dufies of jailor. —The jailor is, under 
Bombay Aot 11 of 1874, s. 30, responsible for 
the execution of a warrant for punishment, 
unless it be one not within the competence of 
the Court. If any thing prevents bis executing 
a warrant, be should make a return or report 
to that eSeot to the Court whence the warrant 
issued. Quebn-Emprebs v. MahadU, Rat. 
Un. Cr.O. 136 = Cr. Rg. 9-8-1878. 

Act HI of 1874 (Hereditary Offices). 

[Rep. in Part, act Xll of 1876 ; Rep. in 
Part. Bom. act hi of i886, rep. in part 
AND AMENDED. ACT XVI OP 1895 ; BOM. 
ACT V OP 1886, Rep. IN PART, AMENDED AND 
SUPPLEMENTED (LOCALLY), BOM. ACT VI 
OF 1887.] 

8. 86—flee Sanction to pbobecdtb, 
Conditions requisite for grant op 

Bal-Un. Or.O. 147*Ot. Bg. 

X7*D*i8B0» 


3.—Bombay i4cfs—continued. 

Act III of 1876 (Mamlatdars' Courts), 

[Uep. Bom. act H of lOOG.] 

(1) —Sc.} PENAL COOK.SS. 99. 186, 13 B. 168. 

(2) —Sec S.VNCTION TO rilOSECUTB—CON¬ 
DITIONS REQUISITE FOR (’.RANT OF SANC¬ 
TION, BTC., 6 B. 137. 

(3) —S. 10—Juftsdiefton 0/ M-vnlildar to try 

possessory suits—Crim. Pro. Code (l.VJH), s. 145. 
—The jurisdiction of a Mamlatdar to entertain 
a possessory suit, under Bombay .\ct III of 
1876, is not taken away by the fact that the 
Magistrate has previously pa?scd an order, re¬ 
garding the same property, under a. 145 of the 
Cnm. Pro. Code. N.\0.\l‘l’A v. SAYAD llAD- 
RUDIN. 26 B. 393 = 3 Bora. L.R. 919. [/i , 7 

C.L.J.547 = 12 C.W.N. 696.J 

(4) —S. 17-See Penal Codk, s. IGG, Rat. 
Uq. Cr. 0. 764 = Gr. R?. 27 of 1895. 

Act lY of 1878 (Bom. Uunlcipal Act, Amend¬ 
ment and Cantiouaoce). 

[REP , BOM. ACT HI OF 1898.] 

See BOM- ACT III OF 1372, s- 225, Rat. Un. 
Cr. Cas. 297 = Cr. Rg. 43 of 1886. 

Act Y of 1878 (Bora. Abkari). 

[REP , IN Part, Act XVI of 1895, Rep. 
IN Part and amended. Bom. act HI of 
1686 AMENDED, BOM. ACT III OF 1892 : BOM. 
ACT V OF 1901, S. 3. AMENDED BOM. ACT I 
OF 1903. S 18-A AMENDED BY BOM. ACT III 
OF1905, S. 45, AMENDED BOM. ACT IV OF 
1905.] 

(1) —Possession of liquor in greater quantity 
than prescribed. — The Bombay Abkari Act 
tenders a man punishable toe the oDence of 
possessing more than a particular quantity of 
liquor within a certain local area or place, 
except under the authority of some license, 
permit or special order, obtained under that 
Aot. It is. tbetofore, immaterial to consider 
whether tho possession in any case was illegal 
before the Act came into force, QUEEN-Em- 
PRESS V. SORA13J1, Rat. Uo. Cr. C. 144 = Cr. 
Rg. 7-8 1379. 

(2) —" Chandul "—Preparation of opiwn — 
Opium Act.—Chandul is a ptopatation of 
opium, and tho provisions of the Bombay 
Abkari Act, V of 1878, cannot be applied to a 
person found in possession of it. He can, 
however, be dealt with under the Opium Act. 

iMPERATOR V. JAN Mahomed, 9 Cr. L. J. 
294 = 1 S. L. R. 8, Cr. 

(3) —Trial for offence under Bombay Abhari 
Act and aeguiffal— Re-trial, when allowed-Ju- 
risdiction of Magistrate. —All offences against 
the Bombay Abkari Act being cognizable by a 
Magistrate of the second class, a person tried 
for any such ofience by any Buoh Magistrate 
and acquitted is not liable to be tried again for 
the same offence, unless the acquittal has been 
set aside by the High Court on appeal by the 


N. Daf? 
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continued. 

Act V of 1878 (Bom. Abkari) - conim?iS(f. 

Govcromoot. The jurisdiction conferred by | 
the Code of Criminal Procedure (Act X of 183‘2) 
docs not affect auy special jurisdiction or power ' 
conferred by any law in force .it the time when 
Ibe Code came into force. Queen-Empress 
V. GUSTAD-II liARJOU.II, 10 B. 181. [/?., 1 

Bom. L.R. 15.j 

ii] —Third Cf<iss ^J(lgis^l■ale, Jurisdiction of, 
to iru cases under. —A third class Magistrate ' 
has DO jurisdiction to try cases under tbe 
Abkati Act, 1378, QUEEN-EmpresS v. BAPU 
PUNIA. Rat. Un. Cr. C. 184»Cf. Rg 5 10- 
1682. 

(5)—Pf0.secufioH under—Distillery Inspector's 
repot—Evidence. —In a prosecution under the 
Bombay Abkari Act, the report of a Distillery 
Inspector to the rffect that certain liquor was 
illicit is not admissible in evidence, and there 
must be independent evidence to show that it 
was illicit. QUEEN-KMPRESS v. MORAN 
Lall, Rat. Un. Cr. C. 293 =Cr. Rg. 4S of ' 
1B86 

{G)—Breach of license—Keeping toddy where 
i! u'is drflUDi.—Where tbe license provided that 
toddy dr.awn should he taken to the shop or 
distillery by a direct route, no obligation is 
imposed on tbe liccusee to take the toddy at 
once. Keeping it at the place where it was 
drawn is not a breach of the license. QUEEN- 
EMl'RESS V Ganesh, Rat. Uo. Cr. C. 532. 
(Rai.Un. Cr. Cas. 2 ' JO . B.) 

(7i— Juice in loddi,-produciug tree, if spirit. 

— Juice! iu toddy-producing tree is not spirit, 
which includes toddy in a fermoolod state only. 
Naray.an Venko Kaloutkar V. S.aKH- 
ARAM NAOU Koreoaumkar. 9 B. 462 
[F., 23 B. 7G4 : R., 20 B. 803.] 

(8)—Ss. 2 (8). 43 (a)— Liquor manufactured 
in Native States. —S. 43 (a) of Bombay Act V 
of 1878 makes punishable tbe importing or 
exporting of foreign liquor, and tbe term, as 
defined in the Act. does not include liquor 
manufactured io tbe Native States. QUEEN- 
EMPRESS V. MAWARSA bin KRISHNASA, 1 
Bom. L.R. 158. 

{9j—Ss. 3 (6), 56—Scfl AUTREFOIS ACQUIT, 
PLE.A OF, 10 B. 181. 

(10)—Ss. 3 (9), 62— Cocaine—Intoxicating 
drug—Medicated article.—la) The term “ medi- 
cated article ” in s. 62 of Bombay Aot V of 
1878, applies to something which is manu¬ 
factured and by such manufacture is imbued 
with certain medicinal properties. Cocaine 
docs not fall within that term as it is a medl- 
oine per se. (6) The word “ iotoricatiog ” as 
used in s. 3 (9) cannot be confined to its 
derivative meaning, namely, “poisonous,” but 
must be taken in its popular sense. Cocaine is 
an intoxicating drug in tbe popular sense. 
EMPEROR V. JAMSETJI CAWASJI OAMA, 

27 B. 551=5 Bom. L.R. 498. 


3.—Bombay Acts —continued. 

Act Y of 1878 (Bom. Abkari)— continued. 

(11) —iSs. 3 (10), 9 and 43— 'Import' meaning 
of—Sea Customs Acl (VIII o/ 1878), s. 19.— 
Tbe intention and requirement of s. 9 of tbe 
Abkari Act in tbe case of articles liable to duty 
aro that the duty shall be paid. That intention 
and requirement can only be contravened, 
when reasonable opportunity to pay the duty 
has been afforded and evaded. The mere entry 
into the Bombay harbour of a ship conveying 
the dutiable goods, or mote tying up of such 
ship against the dockwall, is not importing 
goods, under s. 43 of the Abkari Act, in contra¬ 
vention of the Act, that is, in contravention of 
the obligation to pay duty. Tbe word 'import' 
io tbe Abkari Act includes the conveying into 
any part of the Presidency of Bombay by sea. 
Emperor v. Dr Sylva, 11 Bora. L.R. 221 = 
1 lod. Cas. 343 = 9 Cr. L J. 261 = 33 B. 280. 

(12) —S>. 3 (11), 43 — Drawing icddij, not 
manufacturing liquor,—Dr&mvg toddy is not 
manufacturing liquor as defioed in ol. 11 of s. 3 
of Bombay Act V of 1978. The mere posses- 
sioD of implements for tbe purpose of drawing 
toddy is not an offence punisbab'e under cl. if) 
of ft, 45 of Bombay Act, V of 1878. QUEEN- 

Empress V. PirioKalio, 19 B 428. 

(13) —Ss. 4, 7—7mp>t5onm57U vi default of 
payment of fine. —Io passing a sentence upon 
conviction of more than one person under s. 4» 
tbe proper course is to direct that tbe fioe be 
paid by tbe prisoners goocrally, and that, in 
the event of noD^paymeot by all co-partnorsi 
each should suffer the same term of imprison- 
meot» whether it be the full period or any 
reduced period on part-payment of tbe penalty, 
and not to award payment in equal or unequal 
fixed portions. In reLAKHE. Cr Rg. 23-11-1870. 

(14) — Ss* 6, 43 (n) and (/)— Importation of 
bb^^Dg in Native 5/aWo cession of territory — 
0/?cnce.“Where an applicant was charged with 
having imported bhang into tbe Bombay Presi¬ 
dency, owing to a parcel containing bhang and 
bearing bis name and address being received at 
Kalol, a railway station in a Native State, it 
appeared that the criminal jurisdiction along 
tbe line of tbe Railway was ceded to tbe Gov¬ 
ernment of India, but there had been no ces¬ 
sion of territory. Beld, that no offence was 
committed unless tbe importation was into 
the Bombay Presidency, that is, in territories 
which formed part of British India ; and, if the 
land upon which the ofience was alleged to bare 
been committed bad not actually been ceded, it 
could not form part of British India. EMPEROR 
V. RaGHUNATH RAO VlNAEKRAO, 8 BOCD. 
L.R. 87S. 

(H-a)—S. 7—See No* 13, supra, 

(16)—5. 9 —hnportation of liguor—When 
complete. —Under s. 9 of tbe Abkari Act, the 
importation of liguor into a port is not complete 
till the person importing it has had en oppor¬ 
tunity of paying tbe duty thereon at tbe Ous- 
toms Honse. QUBEN EMPRESS y. ASOENSA, 
Rat. Uo. Cr. C. 503 = Cr. Rg. 17 of 1890* 







617 


THE ALL INDIA DIGEST* 


CIS 


3 —Bombay ooctinued, 

Act Y of 1878 (Bom. hhUati) —continued. 

(16)—S. 9—Sec Nos, 11, 12, supra aod No. 
80, infra, 

{\fj)Ss, 9, 13, 43—Cocrtitie— Forwarding of 
cocaiyie from Liicknoio to Bombay bp raiJ with¬ 
out tranship}nent — Crossing the frontitr.— 
Where the accused forwarded a largo coosigu* 
moot of cocaine from Luoknow to Bombay 
through railway, and the cousignmoDt reached 
Bombay direct without transhipmoot and tra* 
versed British territory the whole way, it was 
held that oeitbor the mere fact that cocaioe was 
consigned from Lucknow to Bombay city and 
conveyed thereto without ttanshipment atthe 
frontier of the Bombay Presidency, not the 
mere fact that the journey from Lucknow to 
Bombay was, throughout, through British terri* 
tory, prevented cocaine from coming within 
the provisions of the Act, as soon as it crossed 
the frontier! EMPEROR v. TYaBaLLY CariM- 
BHOY, 8 Boro. L R. 60i, 

(18)— Ss, 9, 43—Carrj/ittc? fi^uor from one 
village to another in a Native Stale through 
British India^ — The bringing into British 
India from a Native State, of liquor without a 
pass or permit authorised by the Abkari Act is 
an oflence punishable under it, notwithstanding 
that it was so brought only for the purposes of 
taking into another village of the same State ; 
but whore the importing of liquor is not from 
one portion of British India to another, there 
cannot be any offence of transporting liquor 
from one place to another within British India. 
Queen Empress v. Jeria, Rat. Un. Cr. C. 
3l3»Cr. Rg. 67 of 1886. 

(l8-a)—8. ll-See No. 80, infra. 

(19) —8. 13—See No. 17, supra. 

(20) -S3. 14, 20. 64, 65. 66, and 61—''Tree 
—** Todiy-producing tree ** meaning of. —The 
words '^any tree’^ in s. 14 and ‘*every toddy, 
producing tree'* in s. 20 of the Bombay Abkari 
Act, V of 1878 mean all trees io the Bombay 
Presidenoy to which the Act applies, from 
which toddy is drawn or produced. These words 
do not mean merely those in regard to which 
no special rights of drawing toddy previously 
existed. ARDB81B JEHANGIR FRAMJI V. THE 
SECRETARY OP STATE FOR INDIA IN COUN* 
CID. 6B. 368. 

—S. 16~SeUing toddy for liquidating a 
debt, if breach of license. —Where toddy is not 
sold but is given in liquidation of a debt, there 
MQ be no breach of the license, which provides 
that the licensee ^‘sball not receive wearing 
apparel, or ornaments ; or any consideration, 
except coin for an> toddy be may sell.” QUEEN- 
Empress v. Kanji, Rat. Uo. Cr. 0. 886 «Cr. 
Rg. 47 of 1891. 

(22)—Ss, 17, 47—Afers possession of liquor.— 
Mere pouMsion of liquor on whiob no duty has 
been paid, IS not an ofleooe under s. 47 of the 
Bombay Abkari Act, irrespective of the quantity 
filed by s, 17. Quben-Empbess v . BakcbOD, 
R&t. Ud. Or. 0. fl93=.Cp. Rg. 8 of 1892. 


3, — Bombay /Ic/s—continued. 

Act Y of 1878 (Bora. Abkari)— 

(22-a)—S. 18-a —Sec No* 46-6, infra. 

(23) —S* *20—See No. 20, supra. 

(24) —S. 38—/JcrwscN? fouud with a bytde nf 
liquor whin lraicltintj‘~Cf ini. Pro. Code (188*2), 
s. lOZ—Evidence A s. 91. —An Abk vri oniccr 
searched tbo cart in which tbo ;iccuscd was 
travelling and found a boitlo of liquor. The 
trying Magistrate found that ilio t^oarch was 
not made in tbo presence of two or moropcrioiin 
or aov list prepirod of tbo tbing'^ fouud, a's re- 
<]uired by s. 103, Grim. Pro* Code, extended to 
Abkari cases by s. and, considering that 
under s* 91 of the Evidence Act, oral evidence 
WAS inadmissible, acquitted the accused. Ilelii 
that a cart is not such a pUco as is contempla¬ 
ted in s. lOJ. and, therefore, iu provisioos can¬ 
not bo applied to the search of a cart. In the 
mflfferc/M aKaN KHOSH.VL, Cr. Rg. 18 6 1885. 

(25) —S. 43 —Growing ganja without perniit, 
—To grow ganja without a permit is not an 
oflenoo within the meaning of s. 43 of the Act. 
QUEEN Empress v, Narayan, Rat. Ud. Cr. 
C. igOs^Cr. Rg. 26-4-1883. 

(26) —S. 43 — “ Sell,'' meaning of. — The 
Abkari Act being a penal statute, it should not 
be strained in its interpretation against the 
subject. The word '‘seir* in e. 43 does uot 
include exchange. Queen EmPRESS v. JANKI, 
Rat. Uo. Cr. C. 415. 

(27) —S. 43 (2) —Possessing aj^paratus and 
material^ Separate convictions .—The possession 
of apparatus and materials for the purpose of 
manufacturing liquor without a permit is one 
transactioD, and there can be no separate cou- 
viotioD for tbo possession of distinct materials. 
QUEEN Empress v. Lakshman bhima- 
Rat. Ud. Cr. C. 678. 

(23)—S. 43 {a]—British India—Wadhwan 
Civil Station —Bhang —Carrifing it fromWadh- 
7 van Civil Station to Viramgavi—Importation 
into British India of intoxicating drug .—Tbo 
Civil Station at Wadhwan is not part of British 
India. A person who carries bhang from 
Wadhwan Civil Station to Viramgam is guilty, 
under 8. 43 (a) cf the Bombay Abkari Act, 
1878, of importing the intoxicating drug inte 
the Presidency of Bombay. EMPEROR v. CHI- 
MAN LAD, 14 Bora. L.R. 878*1 Bom. Cr. Cas. 
172»18 Cr. li J. 790«17 lod. Cas. 334 = 37 B. 
192. (10 B* 244, Diss.; 10 B. 186, F.) 

(29)—s. 43 (6)—Transpo^fi?!/; toddy—Temn 
porary custody by a girl-^Latter's liability — 
Removal of ganja from one field to another.— 
Tbe accused, a girl of about.* 16 years of age, 
was charged with transporting toddy without 
a pass under s. 43 (b) of the Bombay Abkari 
Act, and, on coovictiooi was fined eight annas. 
Her uncle, who held a pass for tapping teddy 
trees and carrying toddy to tbe shop, bad told 
her to drive a bufialo laden with toddy, while 
he himself was busy searching for a runaway 
pony* For doing so, she was convioted. Eeld 
that tbe girl should not have been considered 
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—Bombsy Acts —coQtiDued4 

Act Y of 1878 'Bora. Abkari)— continued, 

ag herseif transportiog toddy, seeing that bet 
uncle who had but momentarily withdrawn, 
might be deemed as stillcontrolliog the buffalo 
laden with it. QUREN EMPRESS v. Nagowa, 
Rat. Uo. Cr. C. 306 = Cr. Rg. 57 of 1886. 

(30) —S. 43 (6J— Removal of ganja from one 
Jield to OKOffter—Where the accused removed 
yatja grown in one survey number to a tbreah- 
ing door in the adjoining number for the pur¬ 
pose of preparing it. held that the act was not 
punishable under s. 43 (6) of the Bombay 
Abkari Act. Queen Empress v, Satwa, 
Rat. Un. Cr. C. 463 = Cr. Rg 23 of 1889. 

(31) —5. 43 (e) —Ganja cultivation — "Manu¬ 
facture,'’ meaning of.—Mete cultivation of 
ganja plants is net a process of manulacturing 
intoxicating drugs within the meaning of p 43 
(c) of the Bombay Abkari Act. Queen-Em- 
PRESS V. Dadu, Rat. Uo. Cr. C. 4i5 = Cr. Rg. 

82 of 1888. ® 


(32j -S. 43(c)-“A/umt/aefure ” meaning of — 
Making of Eau-de-Col''gne, —The word “ manu¬ 
facture *’in the Bombay Abkari Act includes 
the preparation of a spirituous liquor by admix¬ 
ture and is not limited to processes which result 
in the production of alcohol. The making of 
Lau-dc-Cologne by adding some essential 
fragrant oils to rectified spirit water is manu¬ 
facture of liquor within the meaning of s. 43 (c). 
QUEEN-E.mpress V. Yeshwanta, Rat. Un 
Cr. C. 834 = Cr. Rg. 77 of 1893. 

(33) S, 43 (c)—Sef/iuj o/mhowra fiowers ,— 
It IS no offence to sell mhowra flowers, except 
in the area in which Bombay Act HI of 1893 
IS in force. The mere fact of a sale would not 
be ID itself sufficient to justify a conviction for 
abetment of the offence of manufacturing 
liquor, mentioned in s. 43 (c) of the Bombay 
Abkari Act, 1878. QueeN-Empress v. SHEKH 
Chand, Rat. Uo. Cr. C. 949 = Cr. Rg. i of 

(34) —S. 43 (c)—/»tprisonra«nf in default of 
payment offme—IP.C., a. 65.-The accused 
was convicted of an offence under s. 43 (c) of 
the Bombay Abkari Act and sentenced to pav 
a fine of Rs. 75, or, in default, to suffer 
rigorous imprisonment for three month?. Bcli, 
altering the sentence of imprisonment in default 
of payment of fine to six week?, that the sen- 
tenoe passed was illegil under s. 65. I.P.C., the 
maximum term of imprisonment fixed for the 
offence being six months; QUEEN Empress 

****• 979 = Cr. Rg. 37 

Ol 1898* 


(36)~S. 43. cfs. (c) and(f)—Separate con¬ 
victions and sentences under both clauses— 
Grim. Pro. Code (1898). a. 35.—A person was 
convicted under the Bombay Abkari Act, a. 43 
(c) for the maDufaobute of liquor, and under 
8. 43 (/) for being in possession of utensils 
for the manufacture of liquor, and was senten¬ 
ced separately for eaob of these offences. Held, 
reversing the sentence under a. 43 (/), that the 
second offence was included In the former, and. 


3.—Bombay 4c/s—continued. 

Act Y of 1878 (Bora. Abkari)—continued. 

under the explanation to s. 35 of the Crim. 
Pro. Code, they were not distinct offences. 

Queen-Empress v. Bhawa sardar, 1 Bom. 

L* R • 34^1 

(36)—S. 43 (e) Manufacturing country 
liquor ^Pos$ts$ion of afyaraius^Separate off- 
The accused was charged with manu« 
facturing country liquor from mhowra flowersi 
and keeping in bis possession sohkedi mhctvra 
flowers and apparatus lor the purpose of znanu« 
facturiog liquor frcni them. Ho was convicted 
and sentenced separately for each of the 
offences under els. (f) and {ft ol the Bombay 
Abkari Act. Held^ that the accused couldi 
under the circumstances, only be convicted 
and sentenced fer tbo cffeoce of manufactur¬ 
ing country liquor from mhowra flowers. 
Empeuor V, Ranio Bhikhlo, 4 Bom. L.R. 
720, 

43 (e) (f)^ Possession of materials for 
manufacturing hqiior—Manufacturing liquor— 
Distinct offences — Stparafe sentences.—The 
possession of materials for.manufactufiDg liquor 
and the act of manufacturing liquor are two dis- 
tioot offences punishable under cl. (/) and ol ig) 
ol 8. 43 ol tbo Bombay Abkari Actt aod separate 
senteocos may, thereforoi be passed on coovic- 
tion for both offences. Queen-EUPHERS v. 
Bhivdia, Rat. Un. Cr. C. 823*Cc, Rg. S2 of 
1890. 

(38i— S. 43 (d)^ Drawing juice from casJuw^ 
nut tree.—Tbe drawing of juice from a casbew- 
nut tree doea not constitute the offence of 
drawing toddp^ punishable under s. 43 (d) of 
the Bombay Abkari Aot, uodec the deflnition 
of toddu as given in the Act. Queen-EMPRESS 
V4 Mahadoo, Rat. Uo, Cr. C. 308*Cr. Rtf. 60 
of 1886. 

(39) —S. 43 Id^-^Payment of fees—Tapping 
toddy trees without license.—There is no provi- 
BiOD in the Bombay Abkari Act whioh autbo** 
rises a Magistrate, who convicts an accused 
person under b» 43 (<2> of the Act, to order the 
payment by him of any fee that may be leviable 
in respeob of trees tapped by him without a 
license. QUBBN EmprESS v. RaQHO, Rat, 
Un. Cr. C. 538*«Cr. Rg. 4 of 1891. 

(40) --S. 43 (f)—Possession of apparatus —• 
Intention-^ Responsibility of head of house.^^ 
To support a oonviccion under s* 4S (f) of the 
Bombay Abkari Aot, it is not enough to prove 
the possession by the accused of apparatus 
which oao be used (or’manufacturing liquori 
but it muet also be proved that he bad such 
apparatus (or that purpose. Queen-EMPRBSS 
V. MUSUND, Rat, Un. Cr. C. 510»Gr. Rg. 29 
of 1890. (9 B. 656, R.) 

(41) “ S. 43 (/) — Possession of apparatus — 
Father and soti, — Where apparatus for the 
manufacture of liquor is found id a house, the 
question who is to be proceeded against for the 
offence is not one to be decided by the principle 
of oiyi) responsibility, but one of fact. It >9 
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S.^Bombay /Ic^s—continued. 

Act Y of 1878 (Boro. Abkarl)—continued. 

possible that a eon may contravene the provi* 
sicna of ibe Abkari Act. while the father, the 
head of the bouse in which the apparatus was 
found may be innocent. GOVEUNMENT OF 
Bombay v, Dhago. Rat Un. Cr, C. 504-Cr. 
Bg. 18 of 1890. 

(42) —$. 43, cl fg)—Safe of liquor by servant 
of licensee without permit, (i7»d at »afcs vot 
specified ^—The penalty presen bed by s. 43. cl. Uj) 
ot tbe Bombay Abkari Act, 1S78, attaches 
to tbe servant of a licenbee, who sells liquor 
without a permit Iroro the Collector. KM* 
TEROR y. BaLLA BaKHAHAM KOREGAOK- 
KAR. 11 Boro. L.R. 746*3 lod. Cas. 778*10 
Cr £i J. 382. 

(43) —S. 43 (3)—Sale of liquor by setvant at 
rates other than those specifii.d ^—Tue servant of 
a liceoBO bolder under the Bombay Abkari Act 
selliog liquor at rates other than those specified 
in tbe license ie guilty of an cQcnce under 8. 43 
<g) of tbe Act. QUEEN EMPRESS v. FRAMJI 
Baman.II KELAWaLA, 2 Bora. L.R. 663. [H.. 
8 Bom. L.R. 947.] 

(44) —S- 43 [g)—Transfer of ganja from one 
shop to another ,—A transfer of ganja from cue 
shop to another, both shops bolcnging to tbe 
same licensee, docs not constitute an oOeoce 
under 6. 43 igf of tbe Bombay A^krri Act. 
QUEEN Empress v Mohan, Rat. Uo. Cr. G. 
2l4*Cr. Rg. let Oct. 1883. 

(45) —S. 43 (JO —Finding of ganja plants-^ 
Inference of accused being its cuUxvalor ,—Tbe 
mere (act that three ganja plants were found 
growing in tbe accubcd's compound, without 
any proof of its having been cultivated by him, 
is not an ofience under e. 43 {h) of tbe Bombay 
Abkari Act, ae it could not bu inferred there¬ 
from that bo cultivated them. Tbe inference 
which might be justifiable, if a large number 
of plants were found, did not arise from tbe 
ezietence of three plants alone, KING EMPEROR 
V. IMAM, 4 Bom. L.K. 98. 


(46)—S. 43 (<7)—Ifiicif possession 0 / cocaine— 
Sentence — EnHancemeni of sentence — High 
Cowl—District Magistrate can move forenhan^ 
cement^Crimi Pro, Code, s, 439.—Cases where 
oocaine is found to have been secretly possessed 
and sold without a license must be dealt with 
BO asto ptoduoe a deterrent effeot. The Magis¬ 
trate should pass a sentence of imprisonment 
m ooosine cases, where a mere sentence of fin© 
fails to check the evil of its illicit sal® and 
poBsessiop. It is not Ddoessary that Government 
should instruct tbe Government Pleader to 
move the High Court to enhance sentences. It 
IS competent to District Magistrates to bring 
to tbe notice of tbe High Oourt oases of inade¬ 
quate Bentonoes. The High Court has, under 
Its revieiooal powers, jurisdiotion to enhance 
Mntenee, howsoever the case comes to its notice. 

SILVA. 18Bom. L.R. 
11850 12 lod. Qm. 980-12 Cr. L.J. 604. 

{46 a)—a. 43—Se« Nos. 8, 11, 14, 17, 18, 

supra. 


3.—Bombay /4c/s—continued. 

Act Y of 1878 (Bom. Abkari)—C6u<in7ied. 

(46 6)—Ss. 43 (a). (6) (-iinnti 18 -A—Mhowrti 
llowers—/torn one place lo another 
by railway—Gocih (rnnshipped by railway at a 
place in a prescfibtd nfen —Liabihly of consig¬ 
nor jor pcssfssion of the MUawta /fojoc^s. 
The accused consigned certain Mbowra flowers 
partly at tbe Nadiad and partly at the Uinrcth 
tUtions of a Railway Cempany for conveyarico 
toNandod in the Rajpipla State. Tbe goods 
wore taken po?scs>ion o( by tbe Riilway Com¬ 
pany and were convoyed to Anklei^hvsr, foe 
being transhipped into the Rajpipla State 
way. Ankleshvar was a place in a prcjcnbed 
area within which evt-a tbe possession of 
Mhewra Howcrs without a permit was unlawful 
(3. 18-A of (be Bombay Abkari Act). The 
Rlhowra llowofs were attached at the Anklesh¬ 
var Railway station and tbe accused was con¬ 
victed and sentenced under S. 43 (2) of the Act. 
The accused having applied to the High Court; 
— Held, that tbe accused bad not committed 
any ofience. foe he personally did not possess 
tbe Mhowra flowers within tbe prescribed area 
ot transport them within or import them into 
or export them from that area. KmI’EROU v. 
CIIUNILAL M.\NILAL, 17 Bom. L.R. 72=3 
Bom. Cr C. 5. 

(47 )-Ss. 43 <0 4G, 53—Scruant’s offences-^ 
Licensee, if fiafcfe.—The bolder of a hceof® 
under tbe Bombay Abkari Act can be held 
criminally liable for his servant’s act, under 
ft. 53. only when the act. if committed by the 
master, would have been a breach of the condi¬ 
tions of the license. (Per Birdwond, J.). The 
second para of a. 63 applies only to acts, which 
would bo cGcnces under ss. 43 to 46. n done by 
a person when actually in the employ or acting 
on behalf of a bolder of a license, pass or 
permit. (Per Parsons. J.) QUEBN-EMPRKSS 
V. ViRiiAMl, Rat. Un. Cr. C. 542-Cr, Rg. 17 
of 1891. 

(48j—Ss. 43 'g), 45 Ic)—Conwict.on of ficensfc 
and pomasln.—Where a licensee and bis 
gomasta were both convicted under a. 45 (c) of 
the Bombay Abkari Act of Belling a larger 
quantity of toddy than permitted by tbe rules, 
tbe High Court declined to interfere since the 
gomasta was punishable at least under e. 43 . 

Queen-Empress v. Dorahji, Rat. Un. Cr. 
C. 616 = Cr. Rg. 38 of 1892. 


(49)—5s. 43 (ff). 45 (c)—Liabililv of servant 
holding a Naukarnama from his master .—The 
servant of a country spirit farmer holding a 
nauftamama issued hy his master and counter¬ 
signed by the Oolleotor, but not himself bolding 
a lioense under tbe Act, is not liable to be con¬ 
victed under a. 46 (e) of the Bombay Abkari 
Act, but can be convicted under e. 43 (ff) of the 
Act. Queen-Empress v. Balapa. Bat. Un. 
Cr. C. 671=Cr. Bg. 34 of 1893. 


(50)— Ss. 43. 47 —Illegal importation and 
possession of liquor, when distinct offences .—A 
man who illegally imports liquor may keep it 
in his posaeaaioo for some time after be importB 
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3.—Bombay Acts— cootiaued. 

Act Y of 1878 (Bom. Abkari)— 

it. The importation and possession in such a 
case would be distinct offences. But where the 
importation involves possession of liquor, the 
accused, if convicted already for possession, 
cannot again be convicted for the imnortalion 
QUREN-Emi’BESS V. CHAND valad KiTMi 
14 B. 583. ‘ ' 

(51) Ss. 43 (6), 47—Cocaine— Illegal posses- 
sion—Removal—Transportation of cocaine.— 
Accused No. 1. who was illegally in possession 
of cocaine, brought it from bi.s room and gave 
it to accused No. 2, who stood opposite to his 
house, The latter carried it to some distance 
and delivered it to a Purde.^hi. The two ac¬ 
cused were, under these circumstances, charged 
with Irangporting cocaine, an ofierico punish¬ 
able under s. 43 [b) of the Bombay Abkari Act, 
1873. Tho Magistrate, however, acquitted 
them of tho offence and convicted them of 
illegal possession of cocaine, under s. 47 of the 
Act. Against this order cf acquittal tho 
Public Prosecutor appealed to tho High Court. 
Held, that tho Magistrate was right in declin¬ 
ing to convict the .accused under s. 43 (6) of the 
Bombay Abkari Act. 1.378. inasmuch as the 
accused’s offence consisted, not in moving the 
cocaine from one place to another, but in the 
unauthorised possession of it at any place in 
contravention of the Act. S. 43. ol. (6), seems 
to contemplate rather tho case of a person who 
18 in lawful possession of cocaine at one place, 
but is by law forbidden to remove it either 
partly or wholly to another place. EMPEROR 

V. Balvantrao ANantr.^ 0, 12 Bom. L.R. 

J MS* 

(52) —Ss, 43, 47. 53—Poss.’ssion of liquor not 
accounted for.—11 the evidence had shown 
that the accused had manufactured toddy or 
been in possession of a still, or had transported 
toddy from one place to another, then there 
would be ground to presume such manufacture 
or transport to be illegal, and the ca-e would 
come under s. 43. The sole fact that the 
accused was in possession of liquor, in excess 
of that permitted by law, without being able to 
account for its possession, would only lead to a 
presumption that the possession was not legal 
thereby constituting an offence under s 47* 
QUEEN EMPRESS V. BYRAMJI KbuRSEOJi] 
14 B* 93* 

(53) —S3- 43, 53--Po$$ession of dislilliriQ 

materials.—Mote possession without a license 
of utensils for difit;Uing lioucr is not an offence 
puniehable under s. 43. It is only incases 
where such possession is not satisfactorily 
accounted for, that under a. 63, it is to be 
presumed, until the contrary is proved, that 
the accused person has committed an offence 
under s. 43. QUEEN Empkess v* Pbestanji 
BarjORJI, 9 B, 456. [P., L.B.B. (1872-1892) 
697.] * 

(64)—Ss. 43 ff). 53—Possession of mhotora 
flowers.—Vfhere tbo accused,a dealer in mhowra 
flowers was proved to have sold the flowers to 


3.—Bombsy /4cfs—continued. 
Act Y of 1878 iBoin. Abkari)— 


a person who made an illegal use of them, held. 
that ho was not liable to be punished under 
s. 43, Bombay Act V of 1878, if there was no 
proof that ho had used those flowers for the 
purpose of manufacturinc liquor. In the mat¬ 
ter of the petition of Limda Koya, 9 B. 366. 

Rat. Un. Cr. C. 510 ] 

(55)—S5, 43 frt), 5i—hnvorlation of liquor 
^Convicliojv.—Tho accused was convicted cf 
importing liquor from Goa into British India 
without a permit. The bottle and the liquor 
were ordered to bo confiscated but no other 
Fentenco was passed. Held, that the Magistrate 
was bound to have passed some sentencci how* 
over small, after convicting of tbo offence, 
Quebn.Rmprrss.v. J.AKlN, Rat. Uu. Cr. C. 
291 »Cr. Rg. 33 of 1886. 

(5C)—S. 44—No. 47, suvra. 


(57)— Ss. 44 (a\ nnd 45 (e) ^nt/drometer, 
fatMve to keep if an offence. Quantity of liquor. 
— ^ccotmfs—Tbo failue to keep a hydrometer 
is an offence under s. 44 (a) of tbo Bombay 
Abkari Act. The omission to keep the prescri- 
J bed quantity of liquor and to keep accounts is 
not punishable under s. 45 (c) of tho Act, since 
tbo5o are not acts committed in breach of the 
^rmfl of a license hut mere omissions, In re 
Gangaram. Rat. Un. Cr. C. 617. (Rat. Un. 
Cr. Cas. 284. R.) 


(58) — S. 45— Bolder of license — Servant.— 
To a servant not being the bolder of a license, 
8* 45i Act V of 1878 (Bombay Abkari) has no 
application. Under that section, the servant 
of the bolder of a license is not made liable for 
any breach of the conditions of the license. 
Though s. 53 of the Act provides that “ the 
bolder of a license under the Act shall be 
responsible, as well as the actual offender, for 
any offence committed by any person in his 
employ or acting on bis behalf under s. 43, 44, 
45 or 46, as if be had himself committed the 
same, unless he shall establish that all due and 
reasonable precautions were exercised by him 
to prevent the commission of such offence,” 
yet s« 45 does not make “the actual offender,” 
if be be the servant of a licensee, punishable, 
unless ho is himself the bolder of a license 
granted under the Aot, Quben-EmpbeSS v. 
RamACHANDRA BIaTADIN, 15 B. 43. [2?., 2 

Bom. L.R. 663, Rat. Un.Cc. 0. 642.] 


(69)—S. i5—Delivery of juice by licensee to 
servant of farmer instead of farmer himself.^^ 
licensee was convicted of having broken the 
conditions of his license, which provided that 
the licensee should deliver the juice of the trees 
drawn to the farmer, inasmuob as be delivered 
the juice to a servant of the farmer who came 
for the juice on behalf of the farmer as bis agent# 
Held that the oonviction was bad, eince, under 
the terms of the license, a delivery to the 
farmer in person was not essential, but that the 
latter could depute a servant, or agent to take 
delivery of the juice drawn. QUEEN-EMPRESS 

V. Shapdrji Ratanji, Rat. Un. Cp, C. 754 
^Cp, Rg. 17 of 1895# 
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3.—Bombay >4c<$-*coDtiDued. 

Aot y of 1878 (Bom. Abkarl)— continued, 

(60)—S. 45—Omusioa to open shops and to 
keepaccounts^Penal Code, 33. —Theaccused, 
a Hcensea under the Bombay Abkati Act, 
omitted to open shops at certain placos aad to 
keep accooDts; he was, thereupon, convicted 
of a breach ot Uceaso under s. 45 (c) of tbo Act. 

that Doithoe omission was ao *'aot'*iQ 
breach of any condition of tbo accused's 
license, e. 33, I.P.C.. having no application to 
the case. QUEEN-Empress v. Nana Mmia- 
DEV, Rat. Uo. Cr. G. 2S4«Cr, Rg. 19 of 1886. 
[R., Rat. Un, Cr. C. G17.] 

(Gl) —S. 46 f'cj —Omi5sio>i to hwe yniniviufn 
guanlHif of liquor. —The accused was oonviclsd 
of not keeping, accoediog to bis license, the 
minimum quantity of certain kinds of liquor, 
Tbo District Magistrate was of optuion that the 
negligence of the accused amcunlel to an 
omission, and not ao act. and that, under 
s« 45 (c) of the Bombay Abkari Aot, an act, 
but not an illegal omission, was punishable. 
Eeld that the oonviction should be'upheld, and 
that an act failing to comply with the terms 
legally imposed is illegal in tbo afhrmativo as 
well as in the nogative sense. QUEEN* 
Empress V. Pedru, Rat. Un Cr. C. 323- 
Cr* Rg. 9 of 1887. 

(62) —S. 45 (c) —Omission to keep tninimum 
quantity of liquor in shop, —The omission of the 
accused to keep the minimum quantity of 
liquor in bis shop is not ao aot in breach of 
any of the conditions of bis license^* within 
the meaning of s. 45 (c) ot the Abkari Act. 
Queen-p:mi>ress V. GOVIND, 16 B. 669. 
iAppL, 1 Horn* L.R. 164, I Bom. L.B* 690.] 

(63) —S. 45 (c), to appites.—S. 45 (c) of 

the Bombay Abkari Act applies only to the 

bolder of a license'* and not to a mere ser¬ 
vant of the licoosee. QUEEN-EMPRESS v, 
Gafpub, Rat.Uo.Cr.C. 2l4»Cr.Rg. 6-8-1885. 
[R., Rat. Un. Ot. 0. 396,] 

(64) —S# 45 (c)— Breaches of license by Zicen- 
see*s servants^Liability of licensee's agent and 
that of servant, —An agent of a license-holder 
cannot be saddled, under a. 45 (c) of the Act, 
with reBponsibility (or the acta of the licensee's 
eervants. Only the lioenee-holder is responsi* 
ble lor BQoh breaches by his servants. QUEEN* 

Empress v. Jamshedji, Rat. Uo. Cr. c. 688 
-Or. Rg. 26 of 1893. 

(66)—S, 45 (O—Lia6titft/ of servant, —Under 
e. 45 (c) of the Bombay Abkari Act, the servant 
of the holder of a license granted under the Aot 
cannot be made liable for breach of the condi- 
Uooe of the liceoee. Queen-EmprESS v. 

Of- 0. *16 = Cr. Rg. 83 of 

looo* 

(66)—S. 45 (c)—Lio&iiif]/ of the servant .— 
Under e, 46 (c), the servant of a license-holder 
cannot be made liable for breach of the oondU 
itoDB of the license. Qubeh-Empress v. 
QOPAL, Bat. Uq. Or, C, «6=Cr. Rg. 69 of 
1888 « 


J,— Bombay /Icfs—continued. 

Act Y of 1876 (Bom. Abkari)- 

(G7)— S. 45 (c )—Ijiabilitfj of icrvant ,—Under 
s. 45(c), iho servants of the bolder of a license 
granted under the Act Ciinnot be made liable for 
breach of the conditions of tbo license. C^UEEN* 
Empress v. Gox’al. Rat. Uo. Cr. C. 396 = Cr. 
Rg. 54 ot 1888. 

(G3)— S, 45 (c )—Failufo to epen toddy shop, 
etc, —Tbo accused wis convictoJ of v breach of 
the Ucouso under s* *45 (c^ of ihe Bombay Abkaci 
Act, in that be did not cstabh^b toddy shops at 
certain placos within a cectvui time, lleld, 
reversing the conviction, that the license, by 
not specifying any time for openiug of shops, 
loft the matter to subsequent adjustment be¬ 
tween the Collector and the contractor who 
finally came to terms. Quebn-EMPRESS v. 
RAJA Ram. Rat. Un. Cr. C. 290 = Cr. Rg. 30 
of 1886. iR„ Kat. Uu. Cr. C. 552.] 

(69) —S. 45 ic) — Omission of liquor contrac^ 
tots to open shop, to af/iz board and to keep 
uccounfs.—The omission by liceused liqaor*coo- 
tractors to open a shop, to afliic a board and to 
keep accounts, does not come within the mean¬ 
ing of 8. 45 (c) of tbo Bombay Abkari Act, 
Queen-Empress v. phkhojshoh hormus- 
JEE, 1 Bom. L.R. 164. (IG B. GG9, F.) 

(70) —5, 45 (c)—Omission to keep accounts .— 
Breach of cofidxtions of license.— tho omission 
to keep true accounts is a breach of the condi- 
tioDS.ofthe license. The receiving into the shops 
of liquor without keeping true accounts is an 
act in breach of such conditions. EMPBROJt 
V. MASCERENAS, 3. B., 6 Bom. L.R. 253. 

(71) —S. 45— in breach of the cendiiions 
of the license.—A licensee holding a license under 
Bombay Aot V of 1878, who omils to pay the 
sum fixed by the Collector on account of the 
costs of the Government establishment on the 
first of tbo month as required by cl. 16, is not 
liable to punishment uuder s. 45 (e), as tbo 
omission does not amount to an **act in breach 
of the conditions of the license.'* QUEEN- 

Empress v. venkatesh bad shbnvi, 1 
Bom. L.R. 6S0, 

(72J—S. 45 (c)—Breach of conditions of 
license—License Rule 20—Sale Subdettinq of 
contract—Construction of rule,—The accused 
agreed with the complainaot to allow his 
name to be used as a contractor from Govero- 
mcDt, for two shops for the ealo of country 
liquor. The funds for the contract proceeded 
from the complainant, and the accused was to 
bo paid a certain sum by the complainant, (or 
allowing bis name to be used. The contract 
was knocked down to the accused ; and the 
licenses were issued in bis name. One of the 
conditions of the licenses was as follows : '^Tbe 
licensee shall^not sell, transfer or sublet bis 
right of sale of country spirits under this 
license, nor enter into any agreement in oon- 
nection with the exercise of the said right, 
wbioh, in the opinion of the Collootor, is in the 
nature of sub-lease,** The shops remained in 
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3. —Bombay .4c/s—coatinued. 

Act Y of 1878 (Bom. Abkari )—continued 


the complainant's possession and were manag¬ 
ed by him. On these facts, the accused was 
proceeded against under 9. 45 (c) of the Act, 
for tbc breach of a condition in the license* It 
was contended on behalf of the accused that tbo 
right of sale conferred by the license bad been 
obtained through him as a benamidar (and not 
from him as a person who bad acquired that 
right for bimsilf), and that, therefore, the 
offence charged had not been committed. Held 
negativing tbo conteotioD, that, thougb> by 
supplying the necessary funds, a person, other 
than the licensee named in the license, might 
acquire a boneffcial interest in tbc proceeds or 
profits of sales, bo could not, by so supplying 
funds, acquire the right of sale through the 
licensee named—such right being conferred by 
virtue of the Act only upon the person Damed^ 
and that tho person named in tho license could 
not set up as a defence that another person bad 
acquired the right of sale through bim as an 
agent or benancidar—instead of from bim as 
tbo poraon who bad that right in himself, 

Emperor v. Mahadevappa, 8 Bora. L R. 
990-5 Cr. L J. 10. 


l72.a)—S. 45—5ce Nos. 47, 43. 49,57* sii;;ra. 


{'<S)~Ss, 45 c) .53—Brenefto/license by servant 
— Liability of master.—Tho holder of a license 
for tho sale of country liquor cannot be convict¬ 
ed of a breach of license, merely because bis 
servant, a liquor shop-keeper, has given short 
measure to a customer, where it is proved that 
the hcoosee has taken all reasonable precautions 
such as reasonable men would mo to prevent 
the commission of such rffences by bis servants. 

Queen-Empress v. Dadadhoy, Rat. Un. 
Cr. C. 691-Cr. Rg. 15 of 1891. 

(74) —S.46 (a)—A/ixing ii;u/er.—Miring water 
with liquor is not an offence under s. 46 (a) of 
the Bombay Abkari Act. Queen-Empress v. 
BBIMA, Rat. Uq. Cr. C. d97«Cr. Rg. 16 of 
1892. 

(75) — 8 . 4G—See No. 47, supra. 


(76)~iS. 47—Possession 0 / more than one 
gaUc7i of liquor without prmtf.—The accused 
was convicted of the offence of being in posses* 
Sion of more than a gallon of country liquor 
without a permit or pass from the Collector, 
under 0 . 47 of the Bombay Abkari Act. Held 
that the conviction was, on its face, unsustain¬ 
able, ae the section did not make the possession 
of more than one gallon of country liouot 
penal. Queen Empress v. Kana, Rat. Un. 
Cp. C. 310 = Cr. Rg. 62 of 1888. 


(77) —S. ii—Casual presence in and charge 
of shop—Possession of more than prescribed 
quantity,--MoTe casual presence in and charge 
of a building containing liquor in illegal quan¬ 
tity does not constitute possession within the 
meaning of 9 . 47 of the Bombay Abkari Act 
QOEEN-EMPRBS9 V. PANDURANG, Rat. Uo, 
Or. C. A36. 

(78) —S. 47—Possession of Mhowra liquor^ 

Quantity—Liability 0 /head 0 / family—Number 


3,—Bombay /Icfs—continued, 

Act V of 1878 (Bora. Abkari)— continued. 

of the family members net md/eriol.—Under 
F. 47 of tbo Bombay Abkari Act tho possession 
of 2 gallons and 2^ seers of mhowra liquor is 
illegal, in the absence of any license, permit, 
pass or special order, and the law does not 
allow the bead of a family to exceed that limit, 
merely because ho has a family of ten or twelve 
members, of whom five are adults. QUEEN- 
EMPRESS V. Fausu, Rat. Un. Cr. C, 292« 
Cr.Rg 34 of 1886. 

(79) —S. 47 —See Nos. 22, 50, 51,62, sufra. 

(80) —Ss. 47. 9 and 11— Kaju liquor —Coun- 
try liquor—Possession of the liquor—Mere 
possession of the liquor under Ihe mozimunt 
fimi/s IS no offence^—Tho mere possession of 
Kaju liquor, on which no duty bae been paid, 
but which is under the quantity fixed by s. 17 
of the Abkari Act, is not^punishablo under s. 47 
of the Act. Emperor v. Datta Kbetar 
DesaI. 10 Bom. L.R. 284»7 Cr. L,J. 307. 

(81) —S. 53— Principle (0 be applied to coses 
under the Act —Mens rea— Master's liability for 
sert'rtn/*s defaults.^ The principle with regard 
to the Abkari Act, 1878, is that licensed to keep 
shops are only granted to persons of good per¬ 
sonal character,and it is obvious that the object 
of so restrictiog the grant of licenses would be 
defeated, if tbo licensed person could, by dele* 
gating the cootroi and management of the 
boudo to anorber pereon who was altogether 
unfit to keep it, free himself from responsibility 
for the manner in which the shop was conduct¬ 
ed. Mens rea is not required where the acta 
prohibited by a etatuto are not criminal in any 
sense, but are prohibited ic the public interest, 
under a penalty. This principle is substantially 
adopted in 9 . 53 of the Abkari Act, with the 
ezceptioD> that it is open to the license-holder, 
according to the section, to prove facts to show 
that be is not liable for bis servant's defaults 
or acts. Emperor v. Waman Dhanbaj, 
10 Bom. L.R. 171=7 Cr. L.J. 19L 

(82) —8, 53—See Nos. 47* 62, 53, 64, 73, 
supra, 

(83) —8.64—See No. SS^eufra. 

(84) —S. 55—Order of confiscation, when a*td 
by whom to be inade. —Under the provisions of 
the Bombay Abkari Act, s. 55* the Collector 
cannot make a valid order of confiscation before 
tbo expiration of one month from tbe date of 
seizure of tbe articles. Framji MANEEJI 
PuNJAJi V. THE Secretary of State fob 
India in Council, 17 B. 134 . 

(85) — S, 55—Magistratet powers of—Order of 
confiscation,—A Magistrate is not competent to 
order confiscation under tbe Bombay Abkari 
Act* tbe Collector alone being invested with 
euoh power by s. 66 of the Act. QUEEN* 

Empress v. baslingapa, Rat. Un. Cr. C» 
i49»Cr. Rg. 22-7-18B0. 

(86) —S, 66—See No. 9, supra. 
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3.—Bombay /Ic/s—continued. 

Act V of 1878 (Boro. Abkari)—cottciud^d. 

(87)—Ss. 66, 60 —Land Rtvenue Code, Bom. 
ActV of 1879. s. 5109—Conricttou under s. 60 of 
former Act—AfpelJate Court coni'icttnj under 
latter Act — Vahd^ty of convictions.—The accus¬ 
ed was convicted b; a second class Magistrate 
of the offence of breach of a license under tbo 
Bombay Abkari Act, and fined Rs. 10. In 
appeal, the drst class Magistrate, under s. CO 
of the Act and s. 209 of” the Bombay Land 
Revenue Code, enhanced the fine to Rs. JOO. 
Held that 6. 60 of the Bombay Abkari Act did 
not apply. The accused nas convicted by a 
Magistrate under s. 66 of the Act, and, in 
appeal, tbe first class Magistrate could not make 
any order under s. 209. Land Revenue Code. 
Queen-Empress v. miya Saheb, Rat. Un. 
Cr. C. 2S4»Cr. Rg. 14 of 1886. 

(88) — S. 59—Retoard—Apporiionmen^ c/.— 
Under the rule under s. 59 of the Bc-mbay 
Abkari Act, a Magistrate is bound to name 
each person to whom a portion of tbe fine is to 
be given by way of reward. Queen-EMI’UESS 
V. BaLV.\, Rat. Un. Cr. C. 4B2»Cr. Rg. 46 of 
1889, 

(89) —8. 60 —See No. 87, supra. 

(90) —S. 62 —See No. 10, supro. 

(91) —8. 64 —See No. 20, supra. 

(92) —S. 65—See No. 20, supra. 

(93) —8. 66 —See No, 20, supra, 

(94) —S. 67 —See No. 20, supra. 

Act yilof 1878 (Bora. Cotton Frauda). 

[Rep., Bom. act I op 1882.] 

(D—Ss. 6 and 14. Act VII of 1879 (Co«on 
Frauds Bombay), effect o/.—The effect of tbe 
new Cotton, Frauds Act (Bombay), ss. 6 and 14, 
is to make possession of adulterated cotton 
liable to confiscation, punishable with fine, and 
it is immaterial where tbe adulteration takes 
place. IMPERATRIX v. KBIII CHAND NaRa- 
YAN. 3 B. 384. 

Act V of 1879 (Bombay Land Revenue Code). 

[Rep. in pt., bom. act III op 1886. Rep. 
INPT. aND am.—ACT XVI OF 1895 : BOM. 

' (I<OOALLY) BOM. ACT 1 OF 
1890, 8. 89 ; (LOCALLY) BOM. ACT,VI OF 1898, 
88. 8. 88, AS AM. BY BOM. ACT II OP 1905. 
AM. Bom. ACT VII OP 1879,8. 2; AM. BOM. 

8 (1). 38.43, 62, 80, 187, 
214, HEADING ABOVE 8. 40. SCH. B, AM. 
B. 144 ; BEP. IN PT., BOM. ACT IV OF 1906. 
KBP. (IN COORQ), ReQ. I OF 1899. 8. 85 AND 
PART OP 8. 68 DECLABED NOT TO BE IN 

0P*18^6*] P'^Nca Mahals act Vil 

(l)—B b. 19, 87 — Diatraint by Karkoon— 
Resiatanoe — Prooeedinga of Lower Court— 
Preaom^loD by High Court on review— See 
Penal Code, b. 188, Rat. Un. Or. 0. S26=Or. 
Bg. 18 of 1867. 


3.—Bombay .Ac/s—continuod. 

Act V of 1879 (Bombay Land Revenue Code) 

—continued, 

(2) -S. 37—Sfc CitiMiNAL Trespass, Rat. 
Un. Cr. C. 393 = Cr. Rg. 40 of 13?8. 

(3) — S. S7 — S(c No. 1, supra. 

{4)-Ss. 125. 214, 215—/iu/cs 101 and 111 
made under s 214 — iJtggv'i eoilh close lo a 
boundary —Boundartfs end boundary ma» As — 
Jutisdiclion. —Rule 101 of the Rules made by 
the Government of Bi mbay under s. 214, Land 
Revenue Cede, providing that" the diggirg of 
earth clo^c around an earthcu boundary-mark 
(or tbe purpose ol repairing is prohibited, and 
a spaceof two cubits iu breadth all round each 
such mark is to be left untouched, so as to 
prevent injury to the mark from water lodgirtg 
in tbe cavities from which earth is taken for 
the repairs,"—is not such a rule as can legally 
be made under s. 214 (r;) of the Code. It is not 
a rule "for the administration of survey settle¬ 
ment." Such a settlement is a settlement of 
tbe land revenue, and relates only to such 
matters as are referred to in chap, VIII of tho 
Code, and t;ot to boundariea and boundary- 
marks. Boundaries and boundary-marks arc 
dealt with in chap. IX. and penalties for in. 
juring boundary-marks are specially provided 
by a. 125 of the Code, which givfs no jurisdic. 
tion to Magis'rate. QUEBN-EMPRESS v. 
IR.-.PPA. 13 B. 291. 

(5)—Ss. 141,142—See PENAL CODE.ss. 379, 
424, 1 Bom. L.R. 515. 

(5-o)—S. 142—See No. 5, supro. 

(6;—s. 189—fn^uirr/ for appoinlir.g Police 
Patti—ilamlaldar—Summons to attend—Penal 
Code. s. 174.—S. 189 of the Bombay Land 
Keveoue Code doe.s not empower a Mamlatdac 
to summon any person to attend before a 
Deputy Collector who is making certain icqui- 
ries about tbe appointment of a Patel for an 
inom village. A failure to attend in obedience 
to such a summons is not an offence under 
8 . 174 of tbe Penal Code. QuEEN-EMPBESS 
V. Vidiadhab, Rat. Un.iCr. C. 488«Cr. Rg. 
82 of 1889. (6 H-H.C- Cr. 33, fi.) 

(7) —Ss. 189, 197—Mamlatdar holding en¬ 
quiry relating to record of rights under— 
Whether a Revenue Court—Sanction to prose¬ 
cute—See CBIM. PRO. Code, 1898, s. 195 (l) 
(c), 16 Bom. L.R. 678*2 Bom. Ct. 0. 243. 

(7-a)—B. 197— See No. 7. supra. 

(8) —S. 209—See BOM. ACT V OP 1878. 
es. 56, 60, Rat. Un. Cr. C. 254s=Ct. Bg. 14 of 
1886. 

(9) —S. 214— Removing stones with ccett- 
pant's permission. —A person who has dug and 
removed etones from laud in tbe possession of 
a person having ocoupanoy rights therein under 
tbe Land Revenue Code with such person's 
petmisBioD, cannot be convicted under ol. (d) 
of Rule III framed under s. 214 ol tbe Code. 
QUEBN-Empbess V. BHOJiLAL. Rat. Un. Cr. 
C. 531 *Cr. Rg. 68 of 1890. 
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3.—Bombiky 4c/s—continued. 

Act V of 1879 (Bombay Land Revenue Code) 

^continued, 

{\0)^Rule III, cl. I (d) —Offences under the 
RuU—Jurisdiction — 23a?n. General Clauses 
Act (IStfC) s* 3 (13)i—A d oSeoce committed iu 
contravonlioQ of Rule III, cl. 1. item (d) of 
t^be rules framed uodec a. 2U, Land Revenue 
Cjde, 1879, is triable, having regard to the 
provisions of s. 3 (13j of the lijm. General 
Clauses Act. by any person exercising Magis¬ 
terial powers under the Code of Criminal 
Procedure. Qui^en’-Empress v. Bai Raima, 
Rat. Un. Cr. C. 681 = Cr.Rg, 46 of 1893. (8 B. 
591, Overruled). 

(11) — S. 214 - O^lencc under, by jrhom 
trisble.~A q oflence under Rule III, cl. 1. item 
(d) of the rules under s. 214 of the Land 
Revenue Code is only triable by a Magistrate of 
the first class. QUEEN-EMPBESS v. 8HIVRAM, 
8 B. 591. [Diss., Rat.Un.Cc.C, G3.] 

(12) — S. 214, r. Ill (6)— Cuilnig of trees 
from assessed occupied survey number. —A per¬ 
son cutting a tree from au assessed ocoupied 
survey number cannot bo punished under Rule 
III (6), framed under s. 214, of the Bombay 
Land Revenue Code. KMl'EROB v. VENKAPPA, 
4 Bora. L.R. 625. 

(13) S. 214, r. Ill, cl. I — Trees—Que'Aion of 
riy/if.—There can be no conviction under 
cl. 1 of r. Ill made under s. 214 of the Ijand 
Rovenuo Coda when there is no direct evidence 
to the ownership of the trees beiog in the 
Government. The fact that the Government 
has asserted ownership in other trees in other 
parts of the village is not such evidence. 

Queen-empbess V. Ganesh Raghunath, 

Rat. Un. Cr. C 828 = Cr. Rg. 71 of JS93 (18 B. 
670. i?.) 

(14) —S. 214 —See No, 4, supra, 

(15) —S. 215—See No. 4, supra, 

(IC)—flttfes 49 and 111, cl. (2) (a)— 
croaclimsnt on public road, — Tho accusr>d 
enoroacbed on part of a public road and en¬ 
closed it m its own field with an embankment 
and oultivated it; he was thereupon coovioted 
of an clijDco under the Land Revenue Code 
8. 214, Rule 48. and sentenced to pay a fine of 
Rs, 10 under Rule 111, ol. 2 (o) framed 
under the same section. Held that, as the 
land encroached upon by the accused did not 
fall under the prohibitioo contained in Rule i8 
the conviction was illegal QUEEN-EmpRESS 
V. Yadu bin ARJUNA, 1 Bom. L R. 161. 


(17) Rules 103 (1) and 40, Breach of,— 
Where a person removed stone from the earth 
for making limo, without the permission of th« 
Bevenuo authorities, and was coovioted undei 
Rules 103 (1) and 40 of the Land Revenue 
Code. Held, reversing the conviction, thal 
Rule 40 was permissive and merely conferred 
oerlam privileges on persons obtaining permis¬ 
sion under It. and that failure to apply for such 
permission did not amount to a breach for the 
Rule. Crown v. Mangho walad Vensi 
9 Cp. L, J. 288^ 1 S.L.R, l6 Cr, 


3.—Bombay /ic/s—cootinued. 

Act V of 1879 (Bombay Land Revenue Code) 

— concluded. 

(18)— Rule III, cl. (2) (d)— Excavating found, 
ation and building tuail in village site without 
permission. —Excavaiiog. without permission, a 
foundation oo the site of a village and building 
a wall upon it is not an oSenue under Rule III, 
cl. (2) (d), of the Rules under the Land 
Revenue Code. The act of unauthorised 
eccupatioD can be takeo Dotico of by the 
Revenue authorities and not by a Magistrate’s 
Court. QUEnN’ EMPUESS v. SHR8HIBHAT, 
Rat. Un. Cr. C. 200 = Cr Rg. 8 8-1884. 

Act YII of 1879 (Bombay Irrigation). 

[Rep. in pt. act XV! op 1895: Bom. 
ACT III OF 1880 ; BOM. ACT III OP 1880,] 

(1)— S. 61, cf. \0~Conviction —Court's duty to 
sptcify the sub-section — Practice. —Under cl. 10 
of 8. 61 of the Bambay Irrigation Act, a person 
cannot be convicted, unless it is found that (1) 
he was responsible for the maintenance of a 
water-course or used of water-course and (2) 
that there were certain proper precautions which 
should have been taken by bim for preventing 
the waste of water, and that be neglected to 
tako these precautions. Bcld, further, that, in 
all convictions under a section of an Act which 
contains several sub sections, tho sub-section 
under which the accused is convicted must be 
slated in it, and it must be shown clearly how 
the act or omission complained of is an oSence. 
Crown Haji v. Miu JIahm.\nd walad Haji 
SaDNALLAH, 9 Cr. L J. 271 = 1 S L.R, 32 Cr. 

•Act XYlIof 1879 (Dekkhan AgriCHltarlsts’ 
Relief). 

[Rep. in pt. act xn op I89i; act 
XVI OF 1895, Rep. in pt. and amended 
—ACTXX rilOF 1881 : ACT XXII OP 1882; 
act XXIII of 1836; ACT VI OF 1895. 
PROVISO .ADDED TO S. 69. BOM- ACT I OF 
1902. SS. lOA, 22A, INSERTED BY BOM, ACT 
II OF 1907.] 

(a)—8. 2 (2) (4)—Sec No. 2, infra. 

(1) —S 64—Pfrson to grant receipt. —Under 
s. 61 of tho Dekkhan Agriculturists’ Relief Act, 
the person to whom the payment is made is tbs 
person who is to tender the receipt. A clerk of 
a firm, to whom paymont is made, is authorised 
to grant such receipt. Queen-EMPRESS v. 
R.ajm.ad, Rat. Uo. Cr. C. 903 = Cr. Rg. 12 of 
1897. 

(2) —Ss. 64, 67, 2 (2) (4)—BulfocAs. safe o/- 
Passing of receipt—Money includes bullocks,—A 
person purobasing bullocks from an agrionl- 
turist is bound to pass a receipt under s. 61 of 
the D.^kkbao Agrioulturisls' Relief Act, for the 
word *' money ” as used in that section iooludes 

bullocks. Emperor v. govinda babaji 
Baboe, 16 Bom. L.R. 683 = 2 Bom. Cr. Cab. 
248. 

(3) —8. 67— See No. 2, supra. 


* These Local Acts were passed by the Im¬ 
perial Legislature. 
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S.-^Bombay /4crs—continued. 

Act II of 1BB4 (District MuoicipalltieB Amend- 
meat). 

[REP., BOM. Act III of 1901.] 

(а) —See Street. 20 B. 83. 

(б) —S. 32 [h\—See BOM. ACT VI OF 1873. 
s. 84, Rat. Ua. Cr. C. G94 = Cr. Rg. 21 of 1894. 

(1)—S. 33 (6)—Acf III of 1901, s. 48 (fc) (iii) 
—Scope of section.—A bye-law framed by a 
District Municipality provided that “ Every 
place used for drying fish or fins shall be sur¬ 
rounded by a wall not less than six feet in 
height or with a fence made of bamboo mats 
or double cadjan leaves.” Hefd, that the bye¬ 
law was ultra vires of the powers conferred by 
6. 33 (fc) of Bombay Act, II of 1884. and 8. 48 
(b) (iii) of Bombay Act, III of 1901, as both 
these sections extended only to the regulation 
of busiDCi>s within the place used and gave no 
authority to require external structures. EM 
PBROR V. RAQUUNATH JltVABA, 4 Bom. L R. 
889. 

(l-a)—3. 33-Sec BOM. ACT VI OF 1873, 
s. 70, Rat. Un. Cr. C. 797 =Ct. Rg. 55 oi 1895. 

(2) —S. 36—Sec BOM, ACT VI OF 1873. Rat. 
Un, Cr. C. 616 = Ct. Rg. 37 of 1892. 

(3) —B. 49—See BOM. ACT VI OF 1873, ss. 
82. 81, Rit. Un. Cr. C. 420 = Cr. Rg. 86 of 
1863. 

(4) —S. 61 —Appearance o/ accused by her 
alher’in-law—Crim. Pro. Code (I882j, ss. 4 
and 205.—A woman was charged with tbo 
ofience of fouling water under s. 61 of the Bom¬ 
bay District Municipal Act. She being unwell, 
her lather in-law appeared in Court on her be¬ 
half and the trying Magiitrate proceeded with 
the case and convioted her. Jhli, that the 
father-in-law of the accused might probably 
have been received by the trying Magistrate as 
a person appointed by her to act in tbo proceed¬ 
ings before him consistently with s. 4 of the 
Grim Pro. Code. QueEN-EMPRESS v. CHAN- 
DRA13HAGA, Rat. U a. Cr. C. 206 = Cr. Rg. 26th 
Aug. 1881. 

Act III of 1886 (Qeneral Clauses). 

[RBP. in part, as TO BOMBAY REO. XII 
OP 1817, BOM. ACT IV OF 1990. RBP. (EX- 
OEPT SO MUCH OF BCH. B AS REL.ATES TO 
UNREPEAL ENACTMENTS) BOM. ACT I OF 
1901, AB AMENDED BY BOM. ACT IV OF 1905.] 

(1)—Ss. 6.48 (a), (6)— Importing of bhang 
in(o British territory — Rectipt in a Railway 
Station in Native StateNo ersnw of territory 
to Oovernywnt —O^cnce.—The applicant was 
^arged with having imported bhang into the 
Presidenoy of Bombay, inasmuch as a parcel 
ooDtaining bhang and beating bis name and 
address was received at a Railway Station in a 
Native State, It appeared that the criminal 
jansdlotioo along the line of the Railway was 
ceded to the Government, but there bad been 
no cessation of territory. Btld. that no ofience 
was committed nalees the importation was 


3.—Bombay Acts —continued. 

Act III of 1886 (General Clauses}—concf?«ir(j. 

into the Presidency of Bombay, that is, into 
territories which formed part of British India, 
and, if the land upon which iho ofience was 
alleged to have been counuitled bad not actual¬ 
ly been ceded, it could not form part of British 
India. EMPHUOU v. R.tOlUNATH R.AO 
ViNii:KR.\o. 5 Bora. L.R, 873. 

(2)—S. 8—See BOM. ACT VI OF 1873, s. 84, 
3 Bom L.R. 584. 

(31—S 12—SfC BOM. ACT VIII OI 1807, 
s. 15, 6 Bum. L B. 357. 

(3 n)- S. 12 — SC3 PENAL CODE, s. G4, 
G Bora. L.R. 357. 

(4)—S. 43 (a) (6)—Sre No. 1, supra. 

Act IV of 1867 (Prevention of Oamblingi. 

[REP. IN PART. ACT XVI OF 1895. AMEND¬ 
ED, BOM. ACT I OF ISaO ] 

( 1 ) —.Imcnding Act I ol Gaming in¬ 

cludes wagering. —The word ' gaming ’ in the 
Act has now, under the provisions of Bombay 
Act I ol 1890, to be read as including wagering. 
King-Emperor v. ahmed Haji, 4 Bora. L, 
R. 297. 

(2) -Sec BOM. ACT I OF 1690, s. 12, 16 B. 
283. F.B. 

(3) —S 3— Instrument ot gaming—Paper jor 
registering wager. —A single page of paper used 
for registering wagers is an iostrumenl of 
gambling witbin the meaning of s. 3 of Act IV 
of 1887. Emperor v Lakb.amsi m.^lsi, 29 
B. 264 = 6 Bora. L.R. 1091. 

(4) — S. 3 —Common gaming house — Evidence. 
—Ju ihe absence of evidence that a bouse is 
used for profit or gain, it cannot bo held to bo 
a common gaming bouse as defined in Bombay 
Act IV ot 1887, 8. 3. Queen-Empress v. 
Magan K.ala, Rat. Uo. Cr. C. 6}0 = Cr. Rg. 
9 of 1836. 

(5) — Ss. 3 and i—Rain betting. —The accused 

kept a certain sbed. The people frequented the 
shed to bet on the quantity of rain which may 
fall in A given time. Tbe instruments kept 
there and used for such purpose were a rain 
gnage and a gutter. Tbe rainfall used to be 
registered by tbe accused, who, after deducting 
a commission on each bet. paid over tbe money 
to tbe winner. Eeld tbit, although tbe place 
was used as a common hotting house and tbe 
instruments were those of betting, there was no 
gaming, as there was do contest, no players, 
and DO participation by the players, save as on¬ 
lookers ; and tbe place was not a common 
gaming bouse. Tbe accused was not, therefore, 
guilty of an ofience under s. 4 (o) and (c) of 
Bombay Act IV of 1387. It would be an 
undue straining of the word “ gaming ” to bold 
that it covered *' rain-betting.” QUEEN- 
EMPBESS V. NAROTTaMDAS MOTIRAM, 13 B. 
681. [R.. 16 B. 283, 39 C. 968= 13 Or. L.J. 

603 = 16 O.L.J. 250 = 16 O.W.N 868 = 16 lad. 
Gas. 171; D., 31 0. 612-8 O.W.N 468. 4 Bom. 
L R. 997.] 
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(6)—Ss. 3, 4, 5 —Belling on figures of auction 
al Calcii'1.2—Books of accoun's jor registering 
Lets - Telegrams announcing u inning number — 
Instruments gnuimj. —Wagering was carried 
on the figures which denoted the prices in 
Calcutta of the auction sales of opium cheats. 
The wagers were recorded in books, the different 
pages of which had the various uoits at the top 
of each page, and the betters were invited to io 
scribe their names under the various units, stat¬ 
ing the amounts of tboir wagers. The winning 
numbers were communicated by means of 
telegrams from Calcutta. Held, that the books 
and telegrams were “ iostrumeots of gaming” 
within Iho meaning of s. 3 and that the persons 
dealing with these were guilty under s. 4. TJeli 
also, that this particular wagering was not a 
■ game ’ within the meaning of e. 5, and that, 
tbccofore, the presumption allowed by s. 7 of 
the Act was not applicable and that tbe accused 
could not bo convicted under s. 5 of the Act. 

Emperor V. Trihhovandas Brubhukan- 
DAS. 26 B 533 = 4 Bom. L.R. 27t. (/J.. 29 

B. 264 =6 Bom. L.R. 1091, 5 Bom. L.R. 129. 
6 Born. L.R. 249 J 

(7) —S. 4— Instrument of Ank satta 

book — Inference. —During the course of a search 
instituted under s. 6 of the Prevention of Gam¬ 
bling Act, an ank satta book was founded io the 
house of the accused. Ueht, that the book was 
an '‘instcumeut of gaming," and that tbe book 
having been found iu tbe house of iho accused, 
bis house was a common gaming bouse. 

Emperor v. Jamnadas Hirach.and, 5 Bom. 
L.R. 129. [F..5Bom. L.R. 1017;R., 29B. 

261 = 6 Bom. L.R. 1091. 6 Bom. L..R. 249.] 

(8) —Ei.^cufion of loarranl — Betting—Aok 
Satta book—lnslrumenl of gaming— Evidence. 
—In execution of a warrant issued under b. 0 of 
Act IV of 1887. an ank satta bock was found in 
tbe bouse of the accused. It appeared that 
there was betting in the house and that the 
bets were recorded in the book in bis band¬ 
writing. It was also shown that he got one 
per cent, on the bets ; and he himself admitted 
that tbe book was used for betting. Held, (l) 
that these circumstances put together justified 
theconclusioD that tbe book was an instrument 
of gaming kept and used io the house for tbe 
purpose of profit by the acoused, within the 
meaning of s. 4 (a); (2) that direct evidence 
was not necessary to prove the use of the book 
in the house : but such use might be inferred 
from the facta and surrounding circumstances 
found to exist. Emi»erob v. Narotam Mo- 
TIRAM, S Boro. L.R. 1047. 

where Jota business is 
earned an-Common gaming house.—A person 
keeping for his profit a plaoe where brokers and 
others carry on Jota businesa, i.e., wagering 
from day to day ion the total eale of cotton 
bales ID Liverpool, and where the wagering 
books are kept or used, ia guilty of keeping a 
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common gaming house and is liable to be pu¬ 
nished under a. i of Act IV of 1887 EMPEROR 
v. Chagandal Jiwra,j, 6 Bom, L,R, 249. (26 
B. 553 = 4 Bom. L.R. 287, 5 Bom. L.R. 129, 
il.) [li; 20 B. 264 = 6 Bom. L.R. 1091.] 

( 10 ) S- 4 {a), (c)— Place—Chok—Interpre' 
lotion. —The term * place' as used in s. 4 of the 
Bombay Prevention of Gambling Act. includ¬ 
es a small open space surrounded by houses 
on all sides, accessible by a narrow lane having 
a sign board pointing to the space, and appro¬ 
priated by the lessee in occupation for the 
business of betting. Ejiperor v. FaTTU 
Mahomed Sher Mahomed. 15 Bom. L. R. 
689 = 2 Bom. Cr. C. 96 = 14 Cr. L.J. 449=20 
Ind. CaB. 609 = 37 B. 6S1. 

(11) —S. 4—See Nos. 5, 6, supra, 

(12) —Ss. 4and 5— Imprisonment indefaull of 
payment of fine. —Iu awarding imprisonment in 
default of payment of fine under ss. 4 and 5 of 
Bom, Aot IV of 1887, the Court should keep in 
view tbe provisions of a. 65, I.P.C. QUEEN- 
EMPRESS V. Venkata birt Timanna. 2 Bom. 
L. R. 1081.; 

(13) —Ss. 4, 5— Common gaming house.—Tbe 
accused opened a shop wherein be kept a table 
with a cover on it. The cover had on it num¬ 
bers 6 to 36. They were not conseoutive 
numbers. On each number was placed an 
article such as a clock, a watch, etc , of the 
values ranging from Rs. 1-8 to Ra. 15. Any 
customer who paid Rs. 2 was given by the 
accused six dice. The dice bad six sides, each 
of which bore marks ranging from one to six. 
The customer was .allowed one throw of the 
dice, and tbe number of points thus obtained 
was to ootitio him to obtain the article plaoed 
on the corresponding number on the cloth. 
Ueli that the shop was a common gaming 
bouse, and the persona keeping tbs bouse and 
playing therein were punishable under ss. 4 
and 5 of Bom. Aot IV of 1887. King-EmPBBOB 
V. AHMED Haji. 4 Bom. L.R. 297. 

(14) —8s. 4 and 5—See Crim. Pro. CODE 
(1898), 6. 4 (1), 4 Bom. L.R. 271 = 26 B. 533. 

(15) —Ss. 4. 5, 8, 7— Keeping a common gam¬ 
ing house—Oaming in a common gaming house— 
Poioer to order search and arrest—Presumption 
under s. 7 of the Act-~Criminal Procedure Code 
[Act V of 1898), ss. 66, 105.—The presumption 
under 8. 7 of the Bombay Prevention of Gam¬ 
bling Act, 1887, only arises where there has been 
an arrest and searoh under s. 6 of the Act. 
Under s. 6 of the Aot» as a first-class Magistrate 
has power to give authority under a special 
warrant, to a Police officer of tbe class desig¬ 
nated in the section, to make the street and 
the search, the legislature must be presumed 
to have intended that the Magistrate, First 
Class, should have tbe authority to make tbe 
arrest and the search himself, if necessary. 
For, when the legislature empowers an offioer 
to delegate an authority to do a certain aot to 
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another petsoo. it necessarily implies that the 
original authority to do such act is fully and 
completely iu the officer himself, but that it is 
necessary (or the exigencies of business that it 
should be done in the majority of cases by 
persons acting under authority derived from 
him. Where the Bombay Prevention of Gam¬ 
bling Act has provided for the manner or place 
of investigating or inquiring into any offence 
under it, its provisions roust prevail, and the 
Criminal Procedure Code must give way. 
Accordingly, no provision of the Code as to the 
authority empowered to issue a warrant for 
arrest or search, or the persons to whom and 
the conditions under which such warrant may 
bo issued, can apply for the purposes of s. 7 of 
the Gambling Act. The authority, the persons 
and the conditions must be respectively those 
speciecally mentioned in s. 6 of the Act and no 
other. But the special provision in s. 6 of the 
Bombay Act would still be subject to the 
general provisions of ss. 65 and 105 of the Code. 
When a Magistrate, First Class, or other 
officer mentioned in s* 6 of the Act, himself 
acts under its provisions, instead of acting 
through an officer of the particular class 
prescribed therein under a special warrant, be 
must act strictly in compliance with those 
provisions. The first condition necessary to 
make an arrest and seizure under the section 
legal, BO as so bring in the operation of s. 7. is 
that, where the Magistrate is acting on 
information, there must be a complaint made 
before him on otlh to set him in motion. 
When a Magistrate, First Class, or other 
officer mentioned in s. 6 himself does the act 
specified in cl. 3 of the section, instead of issu¬ 
ing a special warrant, he must give evidence, 
because he supplies the place of the warraut 
and the warrant is necessary part of the evi¬ 
dence for tbs proseoulioD, Where a Magistrate, 
First Class, himself makes an arrest and 
seizure under e- 6 of the Act, he must himself 
“ enter ” the “ bouwe, room or place” with, of 
course, the assistance of such persons as may 
be found nocessary. B. 6 of the Act most be 
construed strictly, because s. 7 gives to an 
arrest and seizure under it an operation 
diQerent from that of the general presumption 
of inoocenoe in criminal cases. EmPBBOR v. 
Kaitam DUMiMo Fernad, 9 Bom. L.R. 69S 
-6 Or. L.J. 60-31 B. 436. [B.. l‘i Cr.L.J. 

149-9 Ind. OaB..895 = 5 S.L.R. 40, 37 B. 402 
-9 Bom. Cr. Gas. 29 = 16 Bom.L.R. 106 = 14 
Or.L.J, 201 = 19 Ind. Cas. 204.] 

(16)— Sa. 4, 6, 6, l-~~PreauTnplion under a. 7 
*—l^arrant under a, 6 —Delay in ezeeufion of 
Wiirrant—iVeviouaconviciion —Proof of—Crim 
Pro. Code (Act V of 1898), a. 342—Futience 
Aci d 0/ 1872), «a, 10. 64.—fleW by Cluinda- 
varkar and AaUm.JJ., (Jacob, J , diaaenting) 
that (1) iht praaomptioD created by e, 7 ol 
the Prevention oi Gambling Aot (Bombay Act 
IV of 1687) can be applied to oases falling under 
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s. 5 as well as to those falling under b. 4 
of the Act. (3) Where a long interval 
elapses between the issue of a warrant under 
s. 6 of the Prevention of Gambling Act, 1687, 
and its execution, the applicability of s. 7 of 
the Act is not by that alone taken away. (3) 
In a tri.al for the ofionco of keeping a common 
gaming house under s. 4 of the Prevention of 
Gambling Act. 18S7, evidence that the accused 
bad been previously convicted of the same 
offence is admissible to show guilty knowledge 
or intention, ndd, by Jacob, J., dissenang, 
ID that the presumption created by s. 7 of the 
Prevention of Gambling Act. 1887. ia sufiicient 
for the purposes ofs. 5. It is also sufficient 
lor the purposes ofs. 4(a) so fat as regards 
the fact that the bouse, etc , is so used, but it 
is not alone sufficient for the purpose of show¬ 
ing that the house was so kept or used by any 
specified person ; (2) that in a trial for an 
oflenoo under a. 4 (a) of the Prevention of 
Gambling Aot. 1887, the evidence that be was 
previously convicted of a similar ofienoe cannot 
be let in either under s. 54 or s. 11 of the Evi¬ 
dence Act, 1872. Per Aston, J.—" It is open to 
an accused to ask the Court to treat what the 
Legislature declares in s. 7 of the Prevention 
of Gambling Act, 1897, to be incriminating 
‘ evidence’ to be reduced in weight by any 
unreasonable delay which may take place bet- 
wccQ the issue of a warrant under &. 6 and its 
execution.” " It ia not competent to a Magis¬ 
trate to ask an accused, under s. 342 of the 
Crim. Pro. Coda, 1898. before his conviction, 
about the previous conviotioii, either with a 
view to take it into consideration for the 
purposes of conviction or with a view to dis¬ 
pense with formal evidence as to the alleged 
previous conviction and as to identity of 
the accused, in the event of conviction.” 
liUPEROK v. ALLOOMIY.^. 9 Bom. L.R. 805 = 
26 B. 129. 

(17) —Ss. 4, 5, 7— Common gaming house .— 
In order to establish an oflonce under s. 4 ol 
keeping a “common gaming house,” it is 
necessary to show, in the first place, that the 
person charged is the owner, or occupier or a 
person “ having the use” of the place in ques¬ 
tion. It is not sufiicient to show that the 
accused used the place for the purpose of gam¬ 
bling there. EmpbrOR v. WALIA MOSAJI, 
29 B. 226 = 7 Bom. L.R. 16 = 2 Cr. L.J 26. 
[R„ 167 P.L.R, 1905.] 

(18) —Ss. 4, 6—Common gaming house — 
When Police officer can arrest under the Act — 
Convi:tion UTi^r section, when sustainable .— 
A conviction under a. 4 will be sustained, only 
if it be shown that the house in which the 
accused were found was a common gaming 
house. EMPBROR v. MULCH.^ND. 4 Bom. L. 
R. 946. 

(19) —Sa. 4. 12. object of—Oambling in 
Iilaohwa Aired by accused in harbour for the 
purpose.—Gambling in a Idachwa, which WM 
chartered by the accused and was used by tnem 
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for the purpose in the Bombay Harbour, could 
not bo said to be gambliog io a public place, 
street, or thoroughfare, witbiu the moaning of 
R. 12, Bombay Gambling Act. Ins. 4, Bombay 
Gambling Act, the mischief aimed at is the 
practice of individuals making a profit by pro¬ 
viding a epot of tbeir own selection, known as 
a place where gambling is to be carried on, and 
making a livelihood by attracting people to a 
place wbicb they would not otherwise frequent. 
In 6- r2 of the Act, however, the cflence is. not 
that the individual members are making a 
profit at all, but simply that they are carrying 
on their gambling with such publicity that tho 
ordinary passer-by cannot well avoid seeing it 
and being euliced—if bis inclinations lie that 
way—to join in or follow tho bad example 
openly placed in bisway. In the one oase, 
comparative privacy for profit, in the other, 
bad public example and accessibility to the 
public, would seem to coustitute the gravemeo 
of tbo offence. S. 12 aims at gambling in a 
public place or tboroughfaro and ordinarily 
applies to persons silting on or near a toad or 
public place wilh no intervening obstruction to 
the public view where there i.s voluntary publi¬ 
city. EMl'KllOU V. Jusuii ALLY, 29 B. 3B6* 
7 Bom. L.R. 833 = 2 Cr. L.J. 252. (17 A. 1G6, 
72.) (72.. 30 B. 315*8 Bom. L.R. 22*2 Cc. L 
J. 21C. 14 Cr. L.J. 670 = 21 Ind. Cae. 910 = 9 
N.L.Il. 1G4.] 

(20) - 5. 5— Cumtnon gamvig house. —S- 5 of 
Bom. Act IV of lab7 refers to persons found 
in a common gaming house ; it docs not refer 
to persons who arc lu the habit of assembling 
in various places for the solo purpose of gam¬ 
bling. QUEiiN Empress v. Shekh Ahmed- 
BHAI, Rat. Uo. Cr. C. 763 = Cr. Rg. 25 of 
1895. 

(21) —S. 5— See Nos. G, 12 to 17. supra. 

(22) —Ss. 5, G, T—Cojnmon gaming fiousc— 
Search without ivarrnnt under s. 6—Presump¬ 
tion under s. 7 cannot arise on such search,—A 
Police Officer qualified to act under e. 6 of tho 
Bombay Prevention of Gambling Act, without 
a warrant issued uudor e. 6, raided a house in 
the City of Bombay, and arrested the accused 
who were found there with cards and small 
coin lying near them. They were tried by a 
Magistrate for gaming in a common gaming 
bouse, who, applying the presumption raised 
by s. 7 of the Act, found them guilty under 
8. 5 of the Act -.—Held. (1) that the Police 
Officer was entitled to make the search he did. 
even in the absence of a warrant under s. 6, 
for be bad authority to make the arrest aud 
the search himself which be could have 
empowered a Subordinate Officer to do under a 
warrant under his hand ; (2) that, in tho 
absence of the warrant Issued under s. 6, the 
presumption established by s. 7. that the mere 
finding of cards or dice was evidence that the 
house was used as a common gaming house, 
could not be applied ; (3) that, therefore, the 
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convictions of the accused were unsustainable. 
Emperor v. jaffur m.ahomed, 15 Bom.L. 
R. 106 = 2 Bom. Cr. C. 29 = 14 Cr. L.J. 204 = 19 
lod. Caa. 204 = 37 B, 402. (31 B. 438 = 9 Bom, 
L.R. 695, (1897) A.C. 22 (38), 71.) 

(23) —Ss. 5, 12 —Gambling tii a public place 
—Presumption under s- 5—Presumption can¬ 
not be applied. —Tho presumption mentioned 
in s. Sol the Prevention of Gambling Act, 
cannot bo applied to cases falling under s. 12 
of tho Act. Emperor v. Hiralal Motilal, 
19 bom. L.R 331 = 2 Bom. Cr, C, 74 = 20 lod. 
Cas. 143 = 14 Cr.L.J. 383. 

(24) —S. 6— Arrest by Police officers. —A Police 
officer cannot arrest a person, under the Act, 
unless he holds a warrant under a. 6 of the Act. 
Emperor v. Mulchand, 4 Bom. L. R. 946. 

(25) — S. 6— Endorsement of warrant by an 
officer named therein to another, whether valid 
— Authority under warrant cannot be delegated. 
—Where the officer, to whom a warrant was 
issued under s. C of tbo Act, endorsed it to 
another officer, held, that the warrant should 
specify tho officer to whom the authority is 
given and that be alone can execute the war¬ 
rant. a “ special warrant ” is a warrani., 
which epccially authorizes au officer to do a 
particular act or acts. CROWN v. SIlTHU, 
3 S.L.R, 56 Cr. = 2 lod. Cas. 371. 

(26) —S. G—7n5uirp by Magistrate—Issue of 
uiarrant— Whether intormont should have Jcnoiu- 
ledge — Money found on person c/ accused— 
Confiscation. —S. 6 of tho Bombay Gambling 
Act does not make it obligatory on a Magistrate, 
before issuing a warrant, to make inquiry after 
receiving information. This section only en¬ 
joins the Magistrate to make “ such enquiry as 
he may think necessary,” and the words do 
not moan that bo is Co make an inquiry, even 
though be may not think it necessary to do so. 
This section does not require that the inform¬ 
ant should have knowledge ; it is suffioient if 
tbo informant testifies to a reasonable suspicion 
that any house, room or place is used as a com* 
men gaming bouse. On the conviction of the 
accused, the Magistrate cannot order the money 
on their petson to be confiscated. IMPEBATOB 
V. HIRO wd. Bhojraj, 1 S.L.R. Cp. 64=8 Cp. 
L J. 182. (2G B. 641. F.) 

(27) —S. 6— Search—Police officer. —A police 
officer of a lower rank than a Chief Constable 
cannot, under s. 6 of Bombay Act IV of 1887, 
enter a house with a search warrant, QUEBN- 
Bmpress v. Bubbabhatta, Rat, Un. Cr. C. 
625 = Cr. Bg. 68 of 1899. 

(28) —S. Q-Warranl-When ualtd.—Where 
a warrant, issued by the Commissioner of 
Police under s. 6 of the Bombay Prevention of 
Gambling Act, contains a sufficiently accurate 
desoriptiou of the bouse or room to be searched, 
it is not illegal, merely because it does not 
oorreotly specify the locality of the house or 
room to be searched. EMPEROR v. KRISHNA 
RUTNA DALVI, 6 Bom. L.R. 53. 
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(29)^S. 6—Sec Nos. 15» 16 and 13, supra. 

(29-a)—Ss. 6, ?•—Presumption under $. 7, de¬ 
pendent upon proper warrant under $. 6— 
Defence^ dufy of .—Where the conviction was 
based upon the fact that iostrumeDis of f^am- 
bliog were found oo the precnises, suob fact being 
treated as evidence that the premises were used 
as a oommoD gaming bouse under the speoial 
provisioQs of s. 7, but the sworn complaint had 
not been put in, except that the Police Inspector 
bad stated that the warraut under s. 6 was 
issued on information given oo oath to the 
Magistratei held, that the mere assertion of the 
Police Inspector that information was given oo 
oath to the Magistrate granting the warrant, 
was not sufficient material for the trying Magis¬ 
trate to come to the oonolusioo that the 
warrant was properly issued under s. 6, and to 
apply the provisions of s. 7 to the case. The 
mere finding of instrumentsof gambling in the 
house entered under the warrant is not proof 
that it w^B used as a common gaming bouse. 

Kino-Emperor v. Kadir. 3 S.L.R. 78=3 
Ind. Gas. 893 [Dies., 82Cr.L.J. 149= 9 Ind. 
Cas. 395 = 5 8 L.R. 40.] 

(30)—Ss* 6 and 7— Validity of toarrant diS’ 
puled ^Proof, — Beld, that before any pre¬ 
sumptions of guilt can be drawn against the 
accused under s. 7 of the Gambling Act. it is 
incumbent on the trying Magistrate to be satis¬ 
fied that the warrant issued by the Police 
Officer under s. 6 of the Act was a valid one. 
And where the Magistrate bad merely referred 
to an uncertified copy of the statemont made 
by the informer, without calling for further 
proof, held, that he bad no sufficient materials 
to bold that the warrant was a valid one. 
Crown v. Seju walad Chatu. 9 Cr. L. J. 
287-1 SLR. 27, Cr. 


(81)-^Ss. 6, 7 -Warrant^^Search^Complai 
on oath—Evidence Act (I of 1872). s. 114 ieh 
Evidence. —Though it is desirable to formall 
produce in evidence a warrant issued und 
B» 6, yet where the complainant states that 1 
searched the bouse under warrant, and sue 
warrant and his complaint on oath appear i 
the prooeedinge of the Magistrate, and it ie n^ 
alleged that the complainant searched tl 
house under any other warrant, or that tl 
warrant was not regularly issued under tl 
said section, the High Court will not exeroii 
Its discretionary powers of revision. (28 1 
533, 6 Bom. L.R. 879, 1 Cc. L J. 390, f! 
The complaint on oath is not a necessary pa 
of the evidence of the prosecution ; ordinaril 
It would be sufficient to rely on the maxi: 

omnia rife esse acta •’ after formal proof of tl 
eear<m*wartant. ABDULLah v, EMPBROi 
9 lod. Cm. 895-12 Cr. L.J. 149-5 S L R. 4i 

/'n ^ 67, 8 S.L.B. 78, 

Ind. 0*9.893. 8 S.L.B. 84, 3 Ind. Cas. 89, 
Dissented from.) 

41 
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(32) —Ss. 6. 7 and 11 — Warrant — Purther 
inqxiiry bu Uagistrate before issuing one — 
Presumption un'icr $. 7, when will arise— 
Duty of Magi*ilrate—Moiivcs of informants 
relevancy of. —S. 6 of the Bombay Gambling 
Act does not make it obligatory on a Magistrate 
to make, before issuing a warrant, further in¬ 
quiry after a complaint was made to him if ho 
thinks It not necessary to do so. The presump¬ 
tion under s 7 will not arise, unless it is shown 
that tb» warrant was issued under the provisions 
of 3 6. and, tberefore, iu every case it is 
necessary that the Magistrate should exhibit 
and bring on tbe record the complaint on oath 
and the warrant. The motives of the informant 
of an ofionce under the Bombay Gambling Act 
are altogether irrelevant, and s. II of the Act 
shows that tbe Legislature recognized that tbe 
informant m>gbt be actuated only by tbe hope 
of reward. IMPBRATOR v. PamaN, 1 S.L.R. 
67 Cr. =8 Cr. L.J f85. (I S L.R. G4, Cr.. fi.) 
[Diss.. 1*2 Cr. L.J. 149—9 Ind, Cas» ^^95 = 5 
8.L.R 10] 

(31)—S. 7— Onus of proof —Cousfruefion of 
Act —Bombay Act IV of 18S7 mu'^t be strictly 
construed, as s. 7 departs from the ordioary 
rules of evidence and places the burden of proof 
on the accused. Quees-Empress v. SUHHA- 
HH.aTTA, Rat. Ua. Cr. C. 825-Cr.Rg. 68 of 
189S. 

{34) —S.7 —Common gaming house — Presump- 

—Wb re 13 persons were found in a room 
in (be upper story of a bouse, sitting in a circle 
gambling with dice, and having a quantity of 
cowries and money before tbom. heldt that the 
aoovQ faces would be evidence under 8.7 of 
Bombay Act IV of 1S87, until tbe contrary was 
proved, that tho room was used as a common 
gaming house and that the persons found there- 
iu were iben present for purpose of giming. 
QURBN-EftIPRESS V. BaI VAJU, 22 B. 745. 

( 35 ) — s. 7— Documents not formally exhibiUd, 
though VI possession of Court—Duty of Ooxiri. 
—Where both tbe complaint made under s. C 
and the warrant issued thereon are actually on 
tbe file of tho ptooeedings, if they are not for¬ 
mally exhibited and put on tho record as ovi- 
denco, the Magistrate should, in the exercise 
of a wise discretion, before tbo close of tho 
prosecution case, draw tbe attention of tbe 
prosecution to tbe fact that tbe documents 
have not been exhibited, and ascertain whether 
or not they are to be regarded as having been 
produced as evidence for the prosecution under 
8.. 244, Cr.P.C. Crown v. gholam Hoosein 
KABIMBUX/. 3S.L R. 81 — 3 Ind.Gas. 89S. [Disr., 
12 Cr, L.J. 149-9 lod. Cas. 695 = 5 S L.R. 40.] 

(36) —S. 7— Search warrant— Presumption, 
nature of and when it arises. —Where a search 
warrant has been issued under the provisions of 
B. 7, it is for the accused to prove that the 
house was not a common gaming house and 
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3»^Bofnbey /Ic^s—continued. 

Act IV of 1887 iPreireotion of Oambliog) 

— contt7iucit. 

ibat the articles found therein were not there 
for the purpose of gaming. KING EmperOR 
V. AHMED UAJI,4 Bora. L.R 297. 

(37J —S T —Inslrtonent$ of gaming — Prisump^ 
tion^Pe'^uUable—Search wart/znf.—Where the 
coDvicioo was ba^ed upon the (act that in>tra- 
ment^of gam)ng were foundon the premises. 
that the presumption under s 7 was rebuttable, 
and was rebutted in this case by the fact that 
the warrant for search was issued, on the sworn 
information of an avowed gambler, that the 
accused all belonged to the same caste, and 
were, at the time of search, preparing tea, that 
crickottiog things were found, as well as a money 
box with a little cash, aud that tbo accused 
alleged that the premises wore used by them as 
a club. TyaB ALI MOIIA.MUD A LI v. CROWN, 
3 S L R 80. 

(3^)—S* 1 —War/ant-^Common gnming house 
— Presuinplion^Proof .—A Ma;zi^br^te issued 
a warrant under the A<*t to a Mukhiinrkar to 
arrest the appellant- Bcld, as tbo warrant w\s 
Dot issued to a Police otGcer. no presumption 
under s. 7 the Gambling Act arises, and that 
the pro^^ecution must prove that the bouse m 
question is a common gaming house- CROWN 
V. CUELLARAM, 2 S.L.R. 40, Cr.® lO Cr. L.J. 
205 

(39) S. 7— Dxgntelle —iaffs —Oame 
of skill^Oame of chance-^Pre$nmplion*^A, 
bagatelle board and billiard balls are capable 
of being U'^ed both for games of skill and games 
of chance, and no presumption can be drawn 
under a. 7 of the Prevention of Gambling Act, 
Queen-Empress v. Masukh Raichand, 
Rat. Uo. Cr, C 923»Cr. Rg. 28 of 1897 

(39.a)-S. 7-See Nos. IS, IG, 17, 22, 29, 
30. 31 and 32, supra, 

(JO)—S. 8 —Seisure of monei/found on person 
in ga77ibling house .—The power of seizing 
money, under s. 8 of Bombay Act IV of 1887, 
does not extend to that found on the persons 
of thoso who may be at the time in the gambling 
bouse. Emperor v. Walli Mussa.ji. 26 B. 
641 = 4 Bom. L R. 427. [R,, 7 A.L.J. 101«6 

lod, Cae. 586 = 11 Cr. L.J. 373, 8 Cr. L.J. 
182 = 1 S.L.R. 61,] 

(41) “-8. 11—See No, 32, supra. 

(42) —S. 12—ConvicfioJi—Sentence.—Where 
a person is convicted of an ofionce under s. 12, 
Prevention of Gambling Act, be can be sentenc¬ 
ed to pay a fine or to undergo imprisonment, 

but not to both Queen-Empress v, Tuka- 
RAM, Rat. Un. Cr. C. 686®Cr. Rg. S of 1894. 

(431—S- 12 —Public place» street or 
fore^Oaxxibling in a second class compartment 
in a special Race Express Tun7ting through— 
Accused found gambling at the reversvig Sta¬ 
tion ^ ivlure the train stopped for engine 
purposes—Public place — Interpretation,—The 
word place ** in s* 12 of the Act is qualified 


3,—Bombay Acts —continued. 

Act IV of 1687 (Preveotiou of Gambllog) 

— concluded, 

by the word “public” and having regard to 
its context, and its position in that context, 
it must moan a place of the same general 
character as a “ road or thoroughfare,” else it 
was pointless to use the words “ street or 
thoroughfare” as they are there used, A rail* 
way carriage forming part of a through special 
tram is not a public place within the meaning 
of s. 12 of the AcL Per Jenhws, C.J ,—“I 
would be slow to place on the section (s. 121 an 
iuterpretatioii that would curtail its legitimate 
scope, but I am unable to regard the railway 
carriage, in which the accused were, ae possess¬ 
ing such characteristics of, or bearing such a 
resemblance to, a street or thoroughfare as to 
justify us in boiling that it was a public place 
within the meaning of s. 12.” Per iiMSStffi, 
J.—“ I am of opinion that to call or describe 
either the RiiKv<ay line at the spot in question 

U. e,, at the Reversing Station, where the train 
stopped for eogino purposes only and where the 
public would n^l have any right, without 
the permission of the Railway Company, to be 
on the lino at alL or the carriage (in a special 
train, which took no pas*^6Dgcrs between the 
two termini of the jouroey) in which the accus¬ 
ed were playing, as coming within any of the 
terms 'public 8tre':>t, place or thoroughfare ’ 
fin 9. 12 of the Act) would be to place a wrong 
interpretation upon those words.” EMPEROR 

V. HUSSEIN Nook Maho.med, 8 Boro. L F. 

22 = 30 B 348 = 3 Cr. L.J. 216. [H., 10 Cr. 

L.J. 16, 14 Cr. L J. 670 = 21 lud, Cas. 910 = 
9 N.L R. 164, 15 Cr. L.J. 468 = 24 Ind. Caa. 
348 = 4 PR. 19l4,Cr. = 155 PLR. 1914. 19 
Ind. Cas. 167 = 15 Bom. L.R. 101.] 

(44)—S. 12—Ptthiic place—Swa77ii'$ Math.—^ 
The accuecd were found playing for money 
with cards in a Math, which was enclosed in a 
compound wall and o5 the highway. It was 
managed by a Swami of the Lingayet commu* 
nity and was open to all Lingayets and to 
other castes, eubjeob to certain restriebioos. 
The Ssvami could, if bo chose, keep the people 
out. Under these olrcumsiauces, the accused 
were convicted of an offence punishable under 
9. 12 of the Prevention of Gambling Act. Held, 
setting aside the convictions and sentenced, 
that the ' Math ' could not be regarded as a 
public place within the meaning of the Act. 

Emperor v. chenappa, is Bom. L.R. lOi** 
2 Boro. Cr. C. 24 = 19 lad. Cas. 167 = 14 Cr. 
L J. 167, 

(46)—S, 12—See Nos. 19, 23, supra. 

Act III of 1888 (GUy of Bombay Unnlcipai). 

(REP. IN PT., ACT II OP 1901 ; REP. IN 
PT., BOM. ACT I OP 1897 ; REP. IN PT. AND 

AM. , ACT XVI OF 1895 ; BOM. ACT IV OP 
1888; AM., Bom. act I op 1894; am-, Bom. 
ACT II OP 1899, SS. 5 (1), 5 (3), 6 (I) : AM- 
BOM. ACT 11 OP 1900; AM., BOM, ACT II OP 

1901. Supplemented, act XII of 1888 ; 
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3.^ Bombay cootinuod. 

Act III of 1888 (City of Bombay Muoicipal) 

—continued. 

SUPPLEMENTED, ACT II OP 1880 ; SUPPLE- 
MBNTBDi Bom. ACT V OF 1890; SUPPLE¬ 
MENTED, BOM ACT T OF 1B98 : SUPPLE¬ 
MENTED, Bom. act II OF 1893. S. 74 (2) (c) 
AM., BOM. ACT V OF 1903. SS. 3 (k), 2G (/K 
28 (c), /mL (p). 33 (1), (iK 68 (i). 77 ^d). l\H 
(0.120.220, 221. 229. 229. 2:^0 (1), (4), 231, 
232, 233 (1). (2). 231 (2). 236, 238 (1), 239, 241, 
342. 244 216 (c), 247, 248, 253, 255, 256, 257, 
259. 260. 272. 273, 281, 287 (2), 297. 302, 303 

(1), 304 U1, (2), 338. 342, 344 {2». 347. 379, 
470, 471. 472, 489 (2) AM., BS. 220 /1. 232-4, 
233-4, 246-4, 249-4. 2514, 251-J3. 257-4, 
259 4, 273-4, 297-4. 344 4. 349-4, 349 J3, 
349.0, 363-4. 354-.4, 379-4. SCHS. S. &T. INS.. 
SS, 226 259 (2) RBP., SS. 337 (U. 343, 34Sil). 
461 REP. IN PT. AND AM , BOM. ACT V OF 
1905. SS. 39 (1), (5). (6), 10), 40 AND 121 AND 
HEADING THERETO REP. IN PT , SS, 39 (3), 
(7), (8), 80, 92, 119, 518 (1) AM., SS 39 (9), 
461 (u) HEP. IN PT, AND AM.. SS. 62-4. 6*2-B, 
62-0,68-4, 764.76-B, 89-4 TO 89-^\ SCHS. 
U&VISS.BOM. ACT Ul OF 1907, WHEN 
NOTIFIED. SS. 61. 62, U I AM . S 62.D INS.. 
S. 63 in) AND 8. 120 AND HEADING THERETO 
REP., BOM. ACT III OF 1907.] 

(IJ— S. 3, ci. M— Street—kept 
having houses on both sides of iL—Tbo owni;r ot 
a Urge piece ot land divided it into several 
email building sites which ware sold todiRorv*nt 
porcons. Theso sites were ranged oo eubet side 
of two proposed rends, which ran through the 
land and which touched a high road at the one 
end and a dead wall oa the other. Bach of the 
purchaserd entered into a covcoant with the 
owner, whereby ho agreed to prepare and keep 
Ireo, (or passage, so niucb of the road as Uy in 
front o! his site. Under these cicoutQitaoccs, 
the question arose whether the proposed road 
fell within the meaning of the term street** 
as used in the Act. Held, that the proposed 
road would constitute a street'* within the 
meaning of the Act. MUNICIPAL COMMIS¬ 
SION RH OF BOMBAY V. MaTHUH\HAI, 8 
Bom. L.K. 437 ^30 B. SS8 = 4 Cr. L. J. 23. 

(2)—S. 3 (10), 61 (b) — PbWic street — 
Stopping of rat holes and re^setting of stones.^ 
The stopping up of rat-holes and putting stones 
right by the Health Department of tbo 
Municipality is no proof of repair within the 
intent of the de&nition of “public etreet” in p. 3 
(10) of the City of Bombay Municipal Act, but 
comes more appropriately under s. 61 (d) of 
the Act, the Corporatiou baviog to make many 
sanitary proyistons and generally the abatement 
of aU nuisances. MUNICIPAL COMMISSIONER 
OF Bombay v. Vinaybk Ramachandiia, 
Rat. Uo. Cp. C. 802aCr. Rg. 98 of 1899. 

8, 806—Public sfreet —Private street 
Sewer— Drain-pips (o carry off suifu^s water 
from adjoining Aousee.—The applicant owned a 
bouse abQtting OQ a street which contained a 
dram-pipe laid by the MaoioipaUty. The drain 
pipe carried only sallaga from the houses on 


3.—Bombay /4c/s—contioued. 

Act III of 1888 (CUy of Bombay Municipal) 

— continued. 

either side of tbo street, and did not carry any 
rain-vyator or other water or sullage or anything 
else from (he street itself. Tbo Municipal 
CorporaiioD of Bombay issued a notice on the 
applicant under s 305 of the City of Bombay 
Municipal Act, calling upon him lo level, metal 
or pave, drain and light thn street running 
by his premises. Tho applicant w.is, for dis- 
obodienee of this notice, convictoJ under s. 471 
of tho Act. It was contonded in defence that 
8. 305 did not apply, oecausc the street in 
question was not private but public, owing to 
us having been sewered by tbo drain-pipe laid 
by tho Munioipility : Held th\t tho srteet in 
qU'^stioQ was not public, for it could not belaid 
to be ' sewered’ merely bocau?o ihito ran under 
it a pipe, which, though carrying of! sullagc 
water from certain houses, had no direct con¬ 
nection with the surface of tbo street. KM- 
PKUOR v. Eu\LJI K. Patel, 14 Bom. L-R. 
1189 = 1 Bom. Cr. C. 240 = 18 lud Cas. 267 = 
14 Cr. L.J. 43. 

(4) —S. 24— Cup/' ineayiing of. —In this 

section, “ city'* is not equivalent to tbo City 
of Bombay or tho whole area to which the 
Municipal Aot applies K.MBRROR v. BUD- 
noOBAl, 30 B. 12S = 7 Bom. L.R. 726 = 2 Cr. L. 
J. 604. [R., 9 Bom. L.K. 1321.] 

(5) —S. 61—Ses No. 2, supra. 

(6) —S.v. G'^. 231, 471. 511—^runicipal offence 
— Cofnpeten y to (omplain.— Tho Municipal 
Coroini^sionor is tbe only person empowered 
under tbo City of Bombay Municipal Aot. 1688, 
lo take proceedings agiin^t any person who is 
charged with any oflonco against tbo Act. He 
has powers under s. 08 to delegate bis functions 
under s 517 (a) to any Municipal Oflicer hy 
writing in this behalf and lb' n such perison can 
take procoediugs. but noono else can. 
ICMBRESKV NaDIUSHAW il SUKHLV, Rat. 
Un. Cr. C. 987 = Cr. Rg. 43 of 1898. 

(7) - B. 231—See No, 6, supra. 

( 3 )_S 5 . 47 L—Failure to comply with 

notice to construct drain ^Ijimiiotion—Protest 
against notice and reply there to--Scope s.231.— 
The accused waj* convicted of an oflence punish¬ 
able under s. 471 of Aot III of 1989, i.e., of 
failing to comply with tbo requisitiou of the 
Municipal Commissioner under s. 231, asking 
tbe accused to construct an open drain from 
his promises and connect it with tbo Municipal 
drain. The notice directed the accused to 
construct tbo drain in a particular part of bis 
bouse and olose to a particular wall thereof. 
Tbe accused protested against tho notice and 
tbe Municipal Commissioner replied that he 
would make enquiries Finally, tbo Commis¬ 
sioner, seeing no reason to cancel tho notice 
issued another notice asking tbe accused to 
carry out tbe work mentioned in tbe first 
notice ; tbe accused's failure to comply with 
this ootioe resulted in the oonviction in 
question. Held (1) that tbe complaint was not 
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3.—Bombay /4c/s—continued. 

Act III of 1888 (City of Bombay Municipal) 

— continued, 

barred, the combined eSect to tbo protest on the 
part of the accused aod tbo reply □□ the part of 
the commissioner, statin;; that be would make 
further enquiries, being to keep the first notice 
io abejanco pending further enquiries, and it 
being competent to the Commisaioner. when 
the result of the enquiries wis adverse to the 
accused, to start proceedings against him and 
issue a fresh notice ; time, therofore, began to 
run only from the second notice ; (2) that it was 
not conspetent to the Commissioner, under 
B. 231 (aK to direct the accused to construct a 
drain so to adjoin any particular part or wall 
of bis premises. Cl. (a) of e. 231 of the Act 
tnorely gives the Commissiooer power to require I 
that a dram should be made cf such material, 
size and description, and laid at such level and , 
with such fall and outlet as may appear to the 
Commissioner nccessaty. emplying ioto such 
Municipal drain or place aforesaid." There is 1 
nothing in the language of the section author- 
ising the Commissioner to direct that a drain 
should be msde so as to adjoin any particular 
part or wall of the premises. The requisition 
was so far ultra vires of the Commissioner, and 
the notice was illegal. Empbror v. Nadirsha 
H. E. SUKHIA, 29 B. 3S»6 Bom. L.R. 667. 

(9) —S. 248 “ Liability of fazeodar.— Per 
Jardine, J.—The word “owner" in s. 3 of 
Bombay Act, III of 1888, does not primarily 
include the owner in fee entitled to ground reot 
or quit-rent, where there is a lessee or other 
person in beneficial occupation actually getting 
the rent or capable of getting it, if bo chooses 
to let the premises. Therefore a faztndar^ who 
owns the lands on which a bouse is built, is 
not the person liable, as the owner of tbo pre- 
tnises, to provide the privy accommodation, tbo 
beneficial owner of the house built on the 
fazendar's land being the owner within the 
meaning of the statutable provision. Per 
Ranade^ J, —The decision of the quostioo de¬ 
pends not 60 much upon tbo proper construction 
of tbo word “ owner " by itself, but on the words 
“ owner of such premUos " used in s. 248 of tbo 
Municipal Act. If the word “ owner" stood by 
itself, it might, as defined in ol. (ml of a. 3, 
apply equally to the fazendar who owns the 
land as to tbo owners of the huts built on it, for, 
be receives the rent of bis laud just as muob as 
the owners of the huts might receive tbo rent 
of the huts, if they let them to others and did 
not occupy them. Ss. 247, 249, 250, 251, seem 
to confine and narrow the more general mean- ^ 
ing of the word “ premises " used in s, 248 to I 
buildings, i.e . the huts on the land in dispute. 
The words such premises " must, therefore, be 
construed to refer to the huts for whose resi¬ 
dents privy acoommodatioD is necessary. A 
fazendar is not, therofore, liable under s. 248. 
MUNICIPALITY OF BOMBAY v. SRA PUBJI 
DlNSHA, 20 B. 617»Cr. Rg. 32 of 1895. 

(10) —S. •^Construction, —The words “are 

employed “ in s, 249 of the Bombay Mnnicipal ^ 


3,’^Botnbsy Acts —continued. 

Act III of 1888 (City of Bombay Hanioipal) 

— continued. 

Act refer to employment of any kind or for any 
length of time. MUNICIPALITY OF BOMBAY 
V. AHMEDBHAI HABIBHOY, 23 B. 328 = 1 
Bora. L.R. 12. 

(11) —S« 2^9^^ Theatre—Place of public resort 

— Latrine accommodation,—A. theatre is a 
place of public resort within the meaning of 
s. 240 of the Act. Emperor V. Uwarkadas, 
8Bom. L.R. 11S = 8 Cr. L.J. 236 = 30 B. 392. 

(12) —S. 2^9—Notice to construct an urinal— 
Legality of notice. —Whore a notice issued 
under 9. 249, Bombay Act III of 1889, required 
a person to construct urinals in a particular 
place in his market, hetd» that the notice was 
ultra vires of s. 249, inasmuch as it required 
the accused to construct the urinals iu a picti* 
cular place in bis premises, and that the 
accused could not be convicted for disobeying 
such notice. In re Khimji JAIRAM, 24 B. 75 
= 1 Bora. L R. 431. [i?., 29 B, 35 = 6 Bom. L, 
R. 667.] 

(12-u)—S. 302— See No, 14, infra, 

(12.6)—8, 303—Sec No. li, infra. 

(12 c)—S. 304—Sec No. 14, in/r<z. 

(13) —S. 205—Sec No. 3, supra. 

(14) —Ss. 305, 302 to 307— Private streets 

— Levelling and draining of — Owner of 
several premises—Premises^^ Owner dividing a 
large plot of ground into several building sites— 
The building sites let out on long terms to lessees 
—Lessees building houses and receiving rents— 
Lessees are ountrs of the premises — Construe^ 
tion of staitites, —The mere owner of land, who 
has let it out under a building scheme for 
building purposes, is not the owner of the 
property, within the meaning of s. 305 of tbe 
city of Bombay Municipal Act, 1686, because 
(he property contemplated by the section 
necessarily embraces buildings, whether erected 
or to be crectod ; and cbe legislature regards 
him as tbo owner of tbe premises who has tbe 
right to receive rent in respect of that property. 
It would, therefore, include a lessee from tbe 
original owner of vacant site, who leases tbe 
building site on a long term and erects a 
building upon the site. The word “ premises 
occurring in s. 305 of tbe City of Bombay 
Municipal Act must be presumed to have been 
used by tho legislature in its legal sense, 
referring to tbe particular kind of property 
which forms the subject-matter of tbe group of 
tho immediately preceding sections of tbe Act 
(sB, 802—307). That group has reference to 
streets made for tbe use of buildings or building 
sites. Tbe dominant idea running through 
the 9S, 302 to 304 is that of buildings 
either erected or projected ; that is the kind 
of property dealt within what has gone before 
9. 305; and, therefore, that ie its “ 

It is a primary rule of interpreta- 
tion that a word having a popular maaniDg 
ought to be construed in that sense, There is 
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3.^Bombay Acts — oontiDued. 

Act III of 1688 (City of Borobay Honicipal) 

— continued. 

ooe exception to this rule, vis., unices there is 
Bometbiog to the contrary in the context, ^ords 
o( kaowD legal import are to be considered as 
having been used in their technical sense, when 
the law has attached that sense to them. 
Emperor v. Ramachandra bhaskar 
Mantri, 12 Bom. L.R, 669«=34 B S93 = 7 
lDd« Caa. 935^11 Cr. L.J. 544. 

(15) —S. 306—See No, 14, supra 

(16) —S, 307 —See No, 14, supra. 

(17) ~Ss. 308, 309, 343-Cr<m. Pro. Code 

(1898), S5. 236, 237,403 (1) 07i charge 

under $. —The accused was prosecuted by 

the Bombay Municipality under s. 342 o( the 
Bombay City Municipal Act, lor adding two 
balconies to his bouse without the permission 
of the Municipality, He was acquitted. The 
Municipality then served a notice upon the 
accused under ss. 308 and 309, ashing him to 
remove the two balconies and aleo two others 
which were not new ; and on the accused’s 
failing to comply with the notice, the Muoioi- 
pality prosecuted him again. The Magistrate 
referred to the High Court the question whether 
the previous acquittal oi the accused precluded 
the Municipality from bringing tbo second 
charge against him. Beld, that there was no 
bat to tbe second prosecution, as ss. 403 (1), 23C, 
237, Crim. Pro, Code, had no application. The 
second offence could not have been committed 
until tbe notice to remove was served on the 
accused, and tbis notice was not served on the 
accused till the year following that in which be 
was acquitted under tbo former charge. MUKICf- 
PALITY OF Bombay v. Javbb Jacjivan, 4 
Bom. L.R. 578. 


(18)~S«i 308, 315 —Scope of sections .— 
Ss. 808, 315 of tbe Act apply to private and 
public streets, so that tbe use by the Corpora¬ 
tion ol its poners to remove projections and 
obatruotioDs is not evidence that the street is a 
public street. MUNICIPAL COMMISPIONER OF 
’• ViNAYAK RAMCHANDBA, Rat. 
Un. Cr. C. B02 = Cp. Rg. S6 of 1895. 


(19)—-8. 309—See No, 17, supra. 
8' 816—See No. IS, supra. 


(21)—Ss. 337 (2). 342. S49-C—To erect 
'To re erect." "To re-canstruct" 
i^rame owlding$-..Seight ol—Notice to Afunti 
term "re-erection” applies to : 
building which are not included in s. 397 ( 
of the Boinbay City Municipal Act. 1088. 
bundiDR with a ground floor, to whiob. afl 
It has been in existence for some years, I 

more storeys, wou 
Ull within re-erection." provided it is not 
the deeofipUon mentioned in the definition 

V, NANABHOY BEZAt 
CBOKBBY. 9 Bom. L.R. g82s6 Cr. L.J. 236 

(21.0)—8. 842-S#e Nos. 17 and 21. supra 

of buildings u> 
reference to widlh of atreett^Oonatruelion 


3.—Bombay Acts -continued. 

Act 111 of 1888 (City of Bombay Municipal) 
— contmued. 

statute —Casu^ omissus.—The accused erected a 
building, which touched, on cither side of it, 
public streets which ran parallel to each other. 
The height of the bouse having exceeded the 
permissible limits, tbe Municipality required 
the accused to reduce the height, conformably 
to tbe provisions of s. 319-13 of tbe City of 
Bombay Municipal Act. The accused dis* 
obeyed tbo requisiCioo : and bo was convicted 
and sentenced for tbe disobedience Held. (1) 
that the building of the kind in question must, 
at all events, fulQl tbe conditions prescribed iu 
els. 1. 2 and 3 of s. 349—H with reference to 
both tbo streets on which it abuts, even if it 
did not fall within cl. 4 of tbe section, (2) 
that tbe provisions in question of tbo Act were 
intended in tbe interests of public health, and 
tbe Court ought to so construe thorn as to 
advauco that object. It is not permissible to 
create a cdsus omissus by interpretation save in 
some case of strong necessity. EMPEROR v. 
RUSTOMJI J. Ghorkhodu. 9 Bom. L R. 633 
sS Cr. L J. 338 

(23) —S. 349'C—Limit of height of buihlings 
^Bcconstructing a house turnt down—Abutting 
on street- —Where ihe owner of a bouse destroy¬ 
ed by Gre pulls down its remaining walls to six 
feot above the plinth, and tbe bouse abuts on a 
street, tbe height, to which he can raise bis 
new building, is governed by the provisions of 
8. d49-B of the City of Bombay Municipal Act, 
1863, Where, in reconstructing a bouse, tbe 
owner eet it back by Gve inches from tbe street 
CD which it oriKinally abutted ; held, that tbe 
house should be taken as abutting on tbo street 
Dotwitbstanding tbo sot-back. In re ALl Ma« 
HOMED. 9 Boro. L.R. 737-B Cr. L.J 80- 

(24) —8. 349-C— See No 21* supra. 

(25) —S. 353 —Scope “ Complelto^i ”—i/ran- 
ing. —Tbe word “ completion ” in s. 353, Bom¬ 
bay Act Ill of 1868, must be taken in its 
ordinary meaning, and the Court must not 
read into tbe section in accordance with sani- 
tarv regulations ” or ‘’Sanitary officers’ opin¬ 
ions.” In fs RAGHUNATH MAKUND, 19 B. 
372. 

(26) — Se 377 — Municipal Commissioner'^ 
Neglected premises—Notice to semove nuisance 
—Magistrate's discretion.—The accused was 
served with a notice of requisition under s. 377 
of the City of Bombay Municipal Act, 1888, 
requiring him to remove 6Ub. rubbish, heaps 
of cutohera and stable refuse from a large 
piece of vacant land belonging to him. He 
failed to comply with tbe requisition, and a 
prosecution was instituted against him. The 
Magistrate viewed the premises; and having so 
viewed them, but without bearing any evidence, 
acquitted the accused, as tbe promises did not 
appear to him to be in a Gltby ooDdilion. Eeld 
that tbe premises having appeared to the Com' 
missioner to be in a filthy oondiiioa, *the notice 
was validly iseoed under e* 377 of the City of 
Bombay Municipal Act, 1886; and that, there 




65t 


THE ALL INDIA DIGEST. 


653 


3,—Bombay Acts^coniinu^d. 

Act III of 1888 (City of Bombay Municipal) 

—C07UvXUCd» 

having been a noD'Compliance ol the notice, 
tbe oSeoee was complete. Held, farther^ that 
the Magistrate was wrong in acquitting tbo 
accused on the sole ground that the premises 
did not appear to him to be in such a condition 
as to justify tbe issue of a notice uodor 8. 377. 
S. 377 of tbo City of Bombay Municipal Act, 
1688, enacts, that tbo only condition precedent 
to tbe valid issue of a rcquisitiou is that it 
shall appear, not to tbe M.igistrate, but to tbe 
Commissioner, that tbe premists are in tbe 
condition specified in the section. EMl»RROlt 
V. Raja Bahadur Shivlal Motilal, 12 
Bom. L.R. 126. 

(27) — S. 319-A — Over crowding of a hcxise-^ 
Notice toabnle overcrowdtng ^ Owner to be served 
with the notice. —V/hcre tbe owner of a building 
lets his rooms separately to individual tenants, 
and ihe^e cause ovsc^orowdiogithe notice to abate 
the same, under s, 379 a (1) of tbe City of 
Bombay Municipal Act, 186Si must bo given to 
the owner and not to the tenants. MUNICIPAL 

Commissioner v. Mathur a das Gokald.as 
Pasta, 13 Bom. L.R. 640=11 lad. Gas. 995 = 
12 Gr. L.J. 159. 

(28) —S. 381—Co power (o re* 
quire the owner to fill up low ground. B 381 
of Bomb ay Act Ill of lBb8 empowers tbe Com* 
missiouer t.*) require tbe owner of a low gr >uud 
to clcan.^e and fill up tbe same ; but it docs not 
permit him to issue an order that an indefinite 
quantity of low-lj ing ground shall bo filled up, 
much less that it shall be filled to sonio parti¬ 
cular level or filled up with swtel earth, or tbat 
it shall be eloped in a particular direction. 

Municipal commissioner for the city 
OF Bombay v. Hari Dwarkogi, 24 B 129« 
1 Born. L R. S18. 

(29) —S. 390 -^Factory, establishing of Muni* 
apal Conmissioner. Permission of .—The accused 
obtained the Municipal Commisbioaer's per* 
mission under s. 390 (l)of the City of Bombay 
Municipal Act, 1888, tocstahlisb a haod-loom 
factory worked by an oil engine : but by means 
of this oil-engine be also established a flout 
mill without any permission. The accused 
was, therefore, charged with tbe offence under 
a. 390 (1) of the Act. Held, tbat tbo accused 
was guilty of a technical offence under 3 . 390 
11) of the City of Bombay Municipal Act, 1888; 
for. although tbe accused bad leave to establish 
the baod«loom factory, he bad no leave to eatab- 
lish the flour mill factory, which was, not tbe 
less, aaother and a separate factory, because it 
happened to be worked by the same power which 
it was proposed to employ in tbe permitted 
factory. EMPEROR v. MULJI Damodardas 
12 Bom. L.R. 122. 

(30j- S. 394—Scope—“ Storing '^—Intention 
—Exemptions.—Tho wording of tbe section 
requires that tbe promises, in order to attract 
the operation of tbe seolioo, should be used for 
^he purpose of storing. The phrase'' for the 


3.—Bombay Acts —continued. 

Act III of 1888 (City of Bombay Hunicipal)- 

—continued. 

purpose ’* indicates tbat it must be tbe inten¬ 
tion of those using the premises to store, that 
storing must bo tbo object aimed at, the final 
cause for which the premises are used. The 
actual use is by itself insulficient, in tbe 
absence of proof as to the nbjecl aimed at. The 
purpose to store must bo the dominant motive. 
There is nothing in tbe exemption, which sub- 
s. 3 declares in favour of tbe specified mills, to 
imply tbat sub s. 1 was iutendod to include any 
use to wbicb they might be put, which was 
merely incidental or subsidiary to the para¬ 
mount purposes to which tbe premises are 
dovoted. Where artiolcs are kept on tbo pre¬ 
mises, not because of the purpose of storing 
them, but merely because they have not been 
consumed as rapidly as anticipated or for other 
similar reasons, it cannot bo reasonably said 
tbat tbe promises are used on purpose for stor¬ 
ing. Tbe purpose or intention is tbe test sub- 
8, 3 of s. 394 is oletirly intended only to give 
an excinptiou to milU for spiooing or weaving 
cotton, wool, silk or jute, in respict of those 
particular artioUs with wbiob those mills are 
concerned, and is not intended to touch or in 
any way affect tboir liabilitv in respect of any 
other articles mentioned in Sob. M EMTEROB 

V, Wallace Flourmill compnay, 29 b. 
193»6 Bom. L.R. 73S»1 Cr. L.J. 83S. (20 C. 
626, fl,) [/?., 14 Cr. L J. 103*18 Ind. Cas. 
663-13 MXT. 144*1913 M.W.N. 74 ] 

(31)— S 394—License— Stabling carfs, efc.— 
Aq owner of premises, who, without a license, 
allowed a%rtmoQ to stable their cans aod 
bullocks thereon receiving a fe^ of one rupee foe 
each cart and a pair of bullocks, should be 
considered to u^o hrs premises for tbat purpose, 
and so to contravene the provisions of tbe 
section. CRIMINAL REFERENCE NO. 105 OF 
I39i, 4 Bom. L R. 945, Note, [R , I Bom. 
Or.C, 178« 14 Bom. L R. 8K2 ; Z)., 4 Bom. li.B* 
943. 14 Bim. LR 885-N=13 Cr.L.J. 785» 
17 lad. Cas 529 ] 

(3*2)—S. 394 —Term premises ” explained,'^ 
The meaniog of tho word “ premises ” in s. 394 
is not restricted to buildings ; it must also 
include opoo ground. 8. B. MASTER, v. DBA- 
RAMSI Jetha, 3 Bom L R. 43. 

(93)—S. 394— Storing wood for bake*houst$i 
—In 8, 394 of Bom. Act III of 1888, the word 

domestic ** means ** household " and onnnoCes 
^'dwelling** as opposed to manufacture or bake- 
bou^o. The seotiou aims at punisbiog people 
who, without a license or contrary to iis terms# 
use premises in a way likely to endanger lifo* 
health, or property, or to create what the Act 
defines as a nuisance. When a baker having & 
bako-houso io bis dwelling stores so much fite< 
wood in excess of his domestio requirements as 
may lead to euoh danger or nuiaanoe, be naay 
be puoished^ as the intention of law about 
lioensea is to bring tradca-factoriea and bake¬ 
houses under the eyes of tbe Oommisflioner 
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3,^ Bombay /4cf5-ooDtiDued. 

Act 111 of 1888 (City of Bombay Municipal) 

— cimlinued< 


order that be may protect the public. MUNICI¬ 
PAL Commissioner of Bombay v. ruoPiuE- 
TOft OF PRINCE ALBERT VICTOR BAKERY, 
Rat. Un. Cr. C. 19S«Cr. Bg. S of 1895 

(31)—S. 394— Lxctnse —o/ bullocks 
for hire—Liability of ounir of land. —Tbo 
accui^ed wae tbo owoor of certain pnmtses, 
which he had let out: and the sub-ieoants of bis 
lessee used tbe place for fho purpose ot stabliop 
bullocks used for hire. No liceose was obtained 
for tbe purpose from tbe Municipal Commis¬ 
sioner. Tbe accused was therefore convicted of 
an cfience uoders. of the City of Bon\bay 
Muuicipal Act, 1688. Hefd, tbat the accused 
was rightly convicted» lor be must be bold to 
have allowed ibo cattle to be stabled by bis 
tenant in contraveniuD of the provisions of tbe 
law Emperor v. Dadabh.m Pr.-mji Lama. 

14 Bom. L.R. 862«»1 Bom Cr. C. 178»13 Cr. 
L.J- 788^17 Ind, Cas. 532. 

(35)—S. S94— Seeping twffocfes/or hire^Bul- 
locks kept by finanfs in huts and in open— 
Liability of owf-er. — A. was joint owner of 
a place, part of which was let out to several 
tenants. The tenanis kept bullocks on tbe I 
pUce, some in the huts and some in tbe opto. ^ 
Tbe bullocks were plied for hire, but tbe place | 
was not licensed by tbe Municipal Commis* ^ 
eiooer ut»dcr s 394 of tbe Bombay Muniopnl ' 
Act. A knew that ibe bullocks were kept on | 
tbe land and allowed it* Held, that A was I 
guilty of HD offence under e. 394 of tbe Act, i 
whether ibe bullocks wore k«pt upon leased | 
land or on waste ^ar^d not leased out. IMPB- ; 
BATOR V. TYABALI CURIMJl, 13 Cr. L.J. 78S , 
«17 li)d. Caa. 529^14 Bom. L.R. 883, Note, I 
(14 L.T.N.S. 600, Rtl ; 4 Bom. L.R. 9^3, D.) 


(36)-S. 394 (1) (c)^Scope.-^. 394 (1) (c) 
of ihe City of Bomoay Municipal Aot is not 
ioteodt^d to reach the landlord, but it aims at 
the actual occupier or a teoaut of the premiees 
who converts them to tbe use mentioned in the 
section without aliceD^e. EmPEROR v. MIRZA 
Mahomed Shirazi, 4 Bom. L R. 943. [ii.. 
1 Bom. Cr. 0. 178=«14 Bom. L R. fiSi ; D . 13 
Ot. LJ. 785-H Bom. L.R. 888, Note=17 
Ind. Gas. Sag.] 

(37)-8. 894-Sm ACT IX OF 1890, e. 7, 11 
Bom. L.R. Il8l«a4 B. 982 = 10 Cr. L J. 548. 


OSl-Ss. 894 (1), ill—Unlicensed use of 
praises for purposes mentioned in sub-s. 1 of 
$• 894.—A PresidcDoy Magistrate may, uoder 
e« 471, convict and punish any person conlra- 
yaning any ptovieion o! s, 894, sub s. 1, as, for 
instance, Ubiog any premises lor any of the 
purposes mentioned in that sub seotion without 
a license from tbe Commissioner, The questions 
^ether the Municipal OomnaissioDer refused 
tbe accused a liceoBe and whether tbe refusal 
WM legally jueiifled are irrelevant to tbe deter* 
mioatioD of a case under tbe section, QUEEN- 

0 “ Br.7;> 


(39)—Ss. 398. 410 —Scf/ing or exposing for 
sale fUhinlendtd for human food — SeWe from 
a basket ^/(ic£<i on (he forcshcre of Chowpatti — 
Place bcticeen high and low u ater-mark 
vale market—Dwdtn of j roo/— Citj, of Doinbap 
—Bombay General Clancies Act <1 of lUOl), s. 3 
(10).—Tbe accused was charged with selling or 
eiposing foe sale, without license from the 
Municipal Comniissir ner, fish intended for 
human food on tbe Chowpatti foreshore, con¬ 
trary to the provl^iollS of s. 410 11) of the Bom¬ 
bay Municipal Act, l9fS. Tbe falc was from 
a basket which the accused bad placed on the 
sand at some distance from tbo waicr. ibe place 
between tbe high and ibe low water mark. Tbe 
sold was Ire^b 6>h and it bad been r'CMiily 
brought from one of ibe ooa*s then in ^he back 
bay. Arid, that tbe accu-cd was liable unclar 
s. 410 (1), s-iuce it was imp ssiblo to say that 
fresh tisb was told from a vc^iScl, when, as a 
maticr of fact, it had been ^old Irom ibo 
ba^ket on tbe shore, it having been bioiigbt 
from the ve^s-el which was in tbe wntcr. ILldy 
in answer to the c<intontion that tbo place 
where tbe fish was ^oid was a private market, 
that it was difficult to bee how a place like Ibe 
whole of tbe lorcsbore of Chowpatti could be 
held to be a f nvaie marke t; and. even if this 
were not so, since the Munh'ipaluy started 
tbeir case by showing that tbe place in ques¬ 
tion Was tbe foresb> re of Chowpottiy that v?»s 
sufficient to throw the onus upon the accused 
to obovv that tbe fore^^b^re of Chowpatti was a 
private market wiibio the meauing of s. 398 of 
tbe Bomoay Municipal Act. 1888. Held, also, 
that the Bombay Municipal Act. 1889, applied 
to tbe spot in question EMPEROR v. 
BaDHOOBaI. 7 Bom. L R. 726 = 30 B J26 = 2 
Cr, L.J. 604. ih.y 9 Bom, L R. 1321,) 

(10)—Ss. 402, sub ss. 1 and 2. 471- Punxsh- 
Xbe words cl s 471 of Bombay Act ill 
ot 1868 piovide a puui:?biDCDt for contravening 
any prevision ol s. 40*2, cl. 1. A persoo, who 
does, what is so distinctly probibiud by ci. 2, 
docs, by usurping tbo powers vested in the 
Corporation by oh (U, conuaveno tbe last- 
meiitioued clause, Tbo two olausei? tnuft be 
read and interpreted logetbtr iu order to give 
efiect to the policy and object of ihe Legis¬ 
lature. MUNICIPAL COMMISSIONER OF 
BOMBAY V OawasJI Byramji. Rat. Un. Cr. 
C. 73a»Cr. 64 of 1694. 

(4 0^S. 410-See No. 39, supra 

(42)—Ss. 429, 430—Bcmfcav Public Convey¬ 
ance Act VI of 1863— Penal Codes s. 269— 
Carrying person suffering from dangerous 
disease in a public conveyance. —driver of 
a public conveyance in the City of Bombay 
who carries, in bis conveyance, a person suffer¬ 
ing from small-poz, offends against tbe provi- 
sione ol e, 430 i3) of Bom, Act 111 of 1866« 
Semble :—There exists an apparent antimony 
between a, 22 of Bom. Act Y1 of 1868 and 
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— concluded. 

BB, 429 and 430 of Bom. Act III of 1888. 
Emperor v, Myaji Aliji, 7 Bom. L. R. 460 
= 2 Cr.L.J. 435. 

(43j—8. 430 —See No. 4-2, sufita. 

(44) —S. 461 (d| — Bye low relating to height 
of building on si<e previously built upon—Bye 
law 30.—The Municipality of Bombay has the 
power, under bye-law 30. to restrict the height 
of a new building on a site which has been 
previously built upon. MUNICIPALITY OF 
Bombay v. Sunder,ji, 22 B. 980. 

(45) —8, 471—5^0 Nos. 6. 8, 38 and 40, suprfl. 

(46) ^5. 471. 472— Prospective punishment 
for cojtfjnwtng offence — Legality.~S. 174 of the 
City of Bombay Municipal Act requires a 
sep.irate prosecutioo for a distinct offence, a 
prosecution lu which a charge must be laid for 
a specific contrawniion for a spccifio number 
of days, and for which charge, if proved, the 
Magistrate is to impose a daily fine of an amount 
which is left to him in bis discretion to deter¬ 
mine. Where a Presidency Magistrate, having 
convicted certain accused persons and fined 
them under .s. 471 of the City of Bombay 
Municipal Act, proceeded in the same order, 
purporting to act unddt the provisioDS of 8t 4?2, 
to flue tbem so much a driy io case they cooti- 
Dued the oSence, hfi.ld, that the order was 
illegal. In re LimuaJI TulSI RAM. 22 B. 766. 
fi?.. 22 B. 841: D., 7 C.W N. 853.] 

(4*1)—8. 472 —See No. 46, supra. 

—S. 5n~See No. 6, supra. 

(49)—S. 521- Public servant. 6 Bom, 
L,R. 54. 

Act I of 1890 iGambllng, amending Bom. Act 
lY of 1887,'. 

(a)—See BOM. ACT IV OF 1887, 4 Bom. L. 
R. 297. 

(1) — S. 3— Instruments of gaming—Common 
gaming house. —A thing may be an " instrument 
or means of gaming or wagering, although 
not “devised or intended for that purpose.” or 
"primarily used for that purpo.sp,” or “ destined 
lot that purpose.” Any article that is made 
use of as a subiect or means of wagering, no 
matter of wbat uaturo that article may bo, 
comes within the definition of instruments of 
gaminj? or wagering- (R.. 26 B. 533. 28 B. 129.J 
To bring a place uuder a “common garaiog 
house,” as d. fined iu s. 3 of the Gambling Act, 
the instrument of wagenog must be in the 
place itself, either Itept there or brought there 
and used there for profit or gam, and it is not 
sufficient that wagers are made in the place 
upon or by means of some article or other which 
IS f.uUide the place. Queen-EMPRESS v. 
Kanji BHIMji. 17 B, 184. 

(2) -S. 12—Coins, whether instruments of 
gaming—Penaers of police to arrest without 
toarrant—Construction of Act.—The provisions I 


3.—Bombay Acts —continued. 

Act 1 of 1890 (Gambling amending Bom. Act 
lY of 18871— concluaed. 

of s- 12 of Bombay Aot I of 1890 apply only to 
instruments of gaming “ used in playing any 
game not being a game of mere skill,” The 
interpretation of the expression “instruments 
of gaming ” as qualified by the words which 
follow it in the section is implements devised 
or intended for that purpose. A coin is not an 
instrument of gaming. (R., 17 B. 184, 26 B. 
£33.] It is not lawful for a police officer to 
arrest without warrant the persons be finds 
playiug, unless they are playiug for money or 
other valuable thing. The Gambling Act must 
be construed strictly, because it interferes with 
the liberty of the subject, and because io some 
of Its provisions, it shifts the burden of proof 
on the accused. Moreover, if the words are 
ambiguously and obscurely worded, the inter¬ 
pretation is ever io favour of the subject. 
Queen-Empress v. Govjnd.16 B. 283, F.B. 
(C B. 19. R.> [R.. 28 B. 129.] 

Act II of 1880 (Salt). 

[Rep. in part, act XVI of 1895. amend¬ 
ed. BO.M. ACT II OF 1892 ; BOM. ACT I OP 
1901. FIGURE "(1)” IN S. 58. REP., BOM. 
ACT IV OF 1905.] 

(1) ~S* 3 ( 9 ) — Manufacture—Evaporation for 
purification. —The accused bought some ditty 
salt in the bazaar, dissolved it in water, re¬ 
moved the dirt aud ootaiued a pure dry salt by 
evaporating the brine Held that ibis was 
manufacturing salt within tbe meaning of s. 3 
ig) of the Bombay Salt Act of 1890, but that tbs 
offence was of a very light character. QUEEN- 
Empress v. Deoki, Queen-Empkess v. 
Malamma. Rat. Do. Cr. C. 528-Cr. Rg-60 
of 1890. 

(1-a)—8. 3 —See No- 6, infrai 

(2) —5s. 3. 47— Liability of principal for acts 
of agent —Where it is not established that a 
principal has knowledge of or connivancein the 
illegal aot done by the agent, on the principal's 
account, be c-annot be held liable under s. 47 
of the Bombay Salt Aot. QUEBN-EMPRBSS 
V. BaLU Miya, Rat. Un. Cp. C. 576 »Cr. Rg. 
40 of 1891. 

(9>—S. 47 {a\—Possession of salt water.— The 
mere possession of salt water with tbe inteotion 
of manufacturing salt therefrom is not made an 
offence under the Bombay Salt Act. QUEEN- 
Empress V. Dabh.m Kabhai. 23 B. 788=1 
Bom L.R. 345. 

(4)—5. 47 (a)—Gisf of offence.—Tbe provi¬ 
sions of s 47 (a) of tbe Bombty Salt Aot, 1890. 
do pot, in express terms or by necessary iropli’ 
cation, make intention or knowledge an essen* 
tial ingredient of the offence ; hence, to support 
a oonvioiion under tbe section, it is not neces¬ 
sary to prove dishonest intention on the part of 
tbe acensed. EMPEROR v. MaQAN LAD 
Dolabhai, 28 B. 346 = 6 Bom. L.R. 93. 

( 6 )—S. 47—See No. 2, supra. 
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Act 11 of 1B90 (Salt)—conc^udad. 

(6) —Ss. 47 (c), 3 (m) —Bo»t. Act I ot 1901 — 
Possession o/ contraband salt ^—Ic is illegsl to 
possess, as well as to traosport oontrabaod 
salt, however small in quantity, KINO- 
EMPEROR V, SAWLO KUNDLIK, 4 Boni. L.R. 
83. 

(7) —S. 52 —Order of confiscation—Power of 
District Magistrate to alter, in appeal. —It is not 
competent to a District Magistrate to alter or 
vary an order of confisoation in confirming a 
conviction recorded by a Subordinate Magis¬ 
trate under the Bombay Salt Aot, 1690, 

Emperor v, Lala Vahala, 4 Bom.L R. 
459 

Act IV of 1890 (District Police). 

[REP. IN PT, ACT XVI OF 1895, AMENDED, 
BOM. ACT III OF 1898 ] 

{\)—Ss, 3, (e), 6 (i)^-Street--Oamblingin$trtet. 
—The dtfioition of the word '' street in s, 3 
le) of the Bombay District Police Aot, 1890, is 
inclusive in its terms. The expression acces¬ 
sible to the public ** means tbat any member 
of the public, as such member of the public, 
has accesA to tho land ; and access means 
unimpeded entraoce upon the land. EMPHKOR 
V, ManilaL MOHANLaL. 14 Bom, L.R. 499- 
19 Ind. Cas. 785^13 Cr. L J, 513««1 Bora. 
Cr. C. 144, 

(2)—Ss 34, 36—-Withdrawalfrom duty -A/ea* 
A Police offirer who, having been trans-^ 
ferred from one place to another, remains at the 
former piece doing duty expecting a reply to a 
petitioo sent by him to bU superiors, does not 
commit a withdrawal from duty '' within the 
meaning of s. 31 of the Bombay Police Act. 
QUEEN'EmprESS V. Tatia, Rat. Un. Cr. C. 
&68»Cr. Rg. 31 of 1891. 

(8)—8. 36— Absence without leave."—\ Police 
ofiictr, who absents himself from his duties 
for a day without leave, commits an oflence 
under s. 36 of the Bombay District Police Act. 
QUE£N*EmPR£SS V. CeAND. Rat. Un. Cr. G, 
AB8 = Cr. Rg. 45 of 1891. 

86 —Poltce officer leaving the hospital 
without permission.— A police officer leaving 
the hospital, where he was placed being stica, 
^DOt guilty of an ofience under p. 36 (d) of 
Bombay Act IV of 1690^ because he cannot be 
oonsidered to be on duty while in a hospital. 

Queen-Empress v. Nanu Jabu, 1 Bom.L R. 

688 , 

M-o)- S. 36-S^e No. 2. supra. 

(6)—S. A/, anmg—Ingredients 

of the offence under the section-"- Nuisance not 
an element.—Tbo facts that a woman plies 
the trade of a prostitute in her own (if., her 
Dusrand’s) house does not make the house 'a 
brothel,* In order to ooDstitute a brothel, the 
prostitute or prostitute must be strsngersto the 
^upaoDv. (L I Q B.D. 607, B » 8. 41, 
BoiDbay District Police Aot, oontaioe two ingre- 
dieots, Vis, ;—( 1 ) The character of the house, 

43 


3, — Bombay Acts -continued, 

Aot IV of 1890 (District Police)—conftau^d, 

(i.e.J the use of the bouse as a common bro¬ 
thel or lodging house or place of resort for 
prostitutes or disorderly pcr>OD8 of any descrip¬ 
tion;'* and (2! the nuisauce, i.e., tho annoyance 
of the cospcctablc mbabilanvs of the vicinity 
Nuisance or no nuisance is not au element in 
the definition of a brotbol The Crown v, 
VERSIMAL, 6 SL R. 224=14 Cr. L.J. 282* 

9 lod. Cas. 514« 

(6)—S. 41—Frivolous complaint under— 
Jurisdiction to award compensation —See ChIM. 
Pro. Code, 1898, ss. 4 (o), 2ri0. 6 S L.R 261* 
19 Ind. Cas. 1009= 14 Cr. L J. 3i0, 

{g)—Ss. 42, 68 (a) — District Magistrate — 
Order for prevention of disorder Pronul^ 
gatten of the order — Personal pr<scnce of the 
Magistrate— Area tchich the order is to 

operate —Ultra vires.—A District M/^giairate, 
acting under the provisions of e, 42 of tbo Bom¬ 
bay District Police Act, prohibited the circula¬ 
tion of certain picture** throughout tho whole 
district. At the tim^ when be issued the noti- 
ficatioc, the District Magi-^trato was at a consi¬ 
derable distance fr'^m the village where the 
accused lived and where he was ch^^rged with 
haviog disobeyed tbe probibitioD, The notifi- 
oation in question was promulgated in taluka 
bead quarters, the nearest of which was nearly 
twelve miles distant from tbe village. Tbo ac¬ 
cused was punished uoder s. 68 (n) of the Act 
for his disobedience. Held, setting aside the 
conviction and eentenee, tbat the notification 
in question could not be upheld under s 42 of 
tbo Act, inasmuch as tbe order was notconfioed 
on Its operation to a ** town or village *’ but 
operated over tbe whole district; and tbe Dis¬ 
trict Magistrate was not, at the time of its 
promulgation, present in tho vicinity of the 
place. For the exercise of jurisdiction conferred 
by 6. 42. the pielim^nary conditions essential 
under ice provisions are these; fust, thejurisdie- 
tion is conferred on tbe Magistrate of the Dis¬ 
trict. or,in bis absence and subject to his order, 
tbe Magistrate of tbe First Class ; secendfj/. they 
must have jurisdiction in the town nr village 
where *he jurisdiction is intended to operate , 
and thirdly they must be presented in such town 
cr village or in the ueigboourhood thereof at 
tbe time the jurisdiction under tbe section is 
set in motion. Tbe in'entiooof tbe Legisla¬ 
ture appears to have been tbat such a proclam¬ 
ation as is contemplated by s. 42 should bo 
issued in such a manner as to give full 
publicity to its terms on tbp responsibility of 
tbe District Magistrate or Magistrate of tbe 
Firat Class, who must bapersonaly in the place 
to satisfy himself tbat there is necepsity for tbe 
prooUmaiioD. Emperor v. DatTaTRAYA 
La?;man SARPOTDar, 14 Bora. L R. 188 = 14 
Ind. Cas 974 = 1 Bora. Cr. C. 99 = 13 Cr L J. 
430 = 36 B 804- 

(8l—S. 43—Crim. Pro. Code (1882). s. 435 
—Jurisdiction of Bigh Court. —The High Court 
has no jurisdiction to interfere with an order 
duly made by a District Magistrate under a. 49 








650 


THE ALL INDIA DIGEST. 


660 


S — Bombay /4c/s—cootioued. 

Act IV of 1890 (District Police)— conlinufd. 

of the Bombay Dislricb Police Act. QUEEN- 
Empress V. Kaji Sultan, Rat. Un. Cr C. 
540 = Cr. Rg 13 of 1891. [i2., 12 Bom. L. R 

1020 = 11 Cr. L J. 705 = 8 lud. Cas. 747.] 

(9) S, 41—i?c)ijious procession — Exhibition 
of on eviblein—Vnasontol emolem—Lxnqayats — 
Dislnct Maqisbate — Order pervtiiling the 
carrying of tmblrni — Bigh Court—Rcvistonciry 
poivtrs-Crim. Pro. Code, s. 435-Jurisdiction. 
—Ad order parsed by a Disirict Magistrate 

Bombay District Police Act, 
18J0, being a more exccuiivo police order, cac- 
pot be interfered wnb by ibe High Court under 
Its cnmioal revi-ional junsdictu n. It is com¬ 
petent to a District Magistrate, acting under 
e. 44. to crdtr that peisnns forming a religious 
procession on a particular day and on specified 
toads may carry a panicuUr emblem. In 

SHXDRAO. 12 Boro, L.R. 1029 
-8 lod. Cas. 747. (U Rom. L.R. 378, R.) 

(10) -S. 44--6'e<J PUBLIC NuiS.aNCB. II 
Bom. L.R. 372=2 lua. Cas. 494. 


T/ Tl—Order under s. 44— 

Fahij order, what am unis io~Abe!intnl.^ 

A * Magibtr.te under a. 44 of 

Act IV of la90 (Bombay Dist ict Police) clearly 
uidicates that it in dealing with an existing 
dispute, between Hindus and Mubammadans 
of a ccnaui place, about music lu religious pro¬ 
cessions, likely to cause a di.slurbinco of ibe 

public peace, ibe order is made witbin the 
ordinary lawful duty ol the Magl^lratB to pro- 
vent a particuUr uisturbance of the peace, and 
there 18 no occasiou to construe it as an edict 
usurping the functions of the Legislature. Tpe 
order does not intenere with ibe general rights 
of the subject lor an unlimited time. The 
accused caonot go behind the oroer or question 
Its expedieocy. in order to punieh a person for 
an oflonce under 8. 6«. Act lVofl890.it is 
omy necessary to prove the dieobedieoce and 

J" ^ ‘Jr oiner occasion 

for making the order. Although the complaint 
was only under e. 68 of the Bombay Police Act. 
/teW that It was not unlawful to convict under 
8. 71 of the Act. The mere presence of a person 
at a ptocessicn in which music was played in 
contravention ol an order of the District Maeis- 
t^rate under s. 44. Bombay Police Act. does not 
by Itself constitute the abeimeut of an ofiance 
Act. QuEEN-EMPreSS V. VISHWA- 
NATH, Rat. Uo. Cr C. 708 = Cr. Rg. 41 of 


s'c'w 

Power of Sessions Judge to call for proceeding 
Ander s. 4d6. CVim. Pro. Code (issij.-lwhe? 
an order has been duly made under the iurit 

1890, the Court of Sessions has no power t 
call for such proceeding under s. 435, Crim 
ir'ro. Code. As the pataoD aggrieved by tb 
order can petition the Govecnor-in-Counci 
under whose oonlrol the prerogative ol keepioi 
Ite peaoe is worked by the Magistracy, it i 


3Bombay 24c/s —continued. 

Act lY of 1890 (District Police)—con^inu^d, 

unnecessary to determine the powers of the 
High Court, In re H.-mbati, Rat. Un. Cr. C. 
692»Cr. Rg 18 of 1894. 

(13)—S. 47 —Authority of police officer lobe 
present at a race ground^hesislattcC’^Penal 
Code, $. 353. —At a race meeting held atPoooSf 
under the auspices cf the Western India Turf 
Club, on enclosed ground lent for the purpose 
by the Military authorities, the complainaDt, 
an Inspector of Police, who wa« present there 
on duty in that capacity, came into the first 
enclosure over the ropes which were used to 
feoce the enclosure, passing through the pickets 
of soldiers who were stationed along the ropes 
to prevent people from enUrirg and leaviog the 
enclosure otherwise than by one ol the regul^ir 
entrances provided. Tbis eutianoe being re¬ 
ported to tbo Honorary Seerttary of iheClub^ 
ho directed two soldirrs to put tbo Inspector 
outside the enclosure These men took hold of 
the lospector, tbeo let him go at bis requeBt, 
and escorted him outside the enclosure. Beli 
that the Secretary was liable to be convicted 
under s. 353, I.P.C,, as e. 47 of the Police Act 
empowered the Police Inspector to be piesont at 
the race ground, a place of public nmusement 
and resort, for the purpose of preserving peace 
and order. QUEEN-Kmbrbss v. ROSS, 22 B. 

(14) —5- 48 (!} —“ Conduct as to 

costume.—The word‘‘conduct. ” in s. 48 (a) 
means the act or method of hading, guidmg or 
managing, ihu guidance or management (of a 
procession or as^emb)ag6). and does not nissn 
the mode of action or behaviour of an assembly. 
The clause, therefore, docs not confer a power 
to direct what costume shall be Wurn or not 
worn by the members of a procession. An order 
was issued by the District Superintenoeut of 
Police to the (ollowiifg efleot: - “No member 
of any sect can be permitted to proceed naked 
to the lirth to bathe, nor while there to bathe 
oaked, nor to pass the streets naked on any 
account; if any one doee th»8. he will be dealt 
with according to law/' Held, that this was 
not an order or command, but a piece of advice 
or warning to tbo people, telling them iu what 
light the authoriiies would view certain acts. 
It did not prohibit ibe act, so as to make the 
commission of it punishable as a breach of the 
order; but it only declared that prooeedings 
would be taken against the perpetrator, on the 
ground that be has committed an oOeooe by 
reason of the commission of the act itself. In 
re HUKUMPURIBAVA OOSaVI, 22 B. 713. 

(15) —S. 49 lb)^Power of Pofice fo regulate 
the playing of music in priyafe houses.—The 
words about music “ in the streets of towns on 
occasion of festivals and ceremonies “ in e. 48» 
cl. (bf, do not empower a Distriot Superinteo* 
dent or Assiataoi Superintendent of Police to 
regulate the playing of music in private bouses. 
Tbe word “ near a street “ should be construed 
as meaning open spaces by the sides or at the 
ends of streets, in re JAUNA DAS BHUK* 
HANDABi 19 fi. 737. 
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J,— Bombsy -4c^s—oootiDued. | 

Act lY of 1890 ^District Police)—con^ini<i*rf. 

51—Information laid by Police oflicer 
is a complaint—CBIM. PUO. CODE. Ib98, 
ss. ^{Ii).2i0. 173. 6 S.L R-82^17 Ind. 

64=13 Cr, L J. 762, 

(17)—g. 62— ** Respondeat superior 
0/poi«cc oj?icer to shelter pri&oyier in custody.— 
Nothing but feat oi lostaut death is a defence 
for a policeman who toriure.** a mao or wohian 
by supefiot order. The maxim yesfo^dtot 
stipiryor baa no application to such a caj^o; the 
law IS the only superior. A person legally 
bound to act in a certain manner by illegAlly 
omitHDg so to act is liable to punishment | 
Under s. 52, Bombay ^’olice Act IV of 1890, 
every police officer is bound to shelter ovtry 
person id custody and to arrest persons com 
mitting assaults hkely to cause gritvous bodily 
injury and an omission to perform this duty 
will make bim guilty of abutment. QUEBN- 
EMiMtBbS V. LaTIFKHaN, 20 B. 394. 

(IS)—Ss. 52 (2) and 6b—Refusal to attend to 
make a panchnama^ —Refusal to attend to mske 
a pancAnama regardiog tbe obstruovion to a 
public road, caused by a person m keeping bis 
gram bagsoo the road, is not an oOence puuisb* 
able under a. 53 (2) or a. 65 of the Police Act. 
In re BHOLaSBaNKAEt, 22 B. 970. 

(191—Ss. 67, 68— of properly—Police 

requiting the property to be prcauced —Right of 
MagUtiate todeclafe the property to be alike 
disposal of OoVirnvient. —Where property is 
found by any pur^ou who, on reporting the 
matter to tbe Police, is required to produce it, 
it la not compeicut to the Magistrate, under 
B. 58, cl. 2, oi tbe Bombay District Police Act, 
to declare such property to be at tbe dispus'il of 
Government. In re Aliraia, 14 Boro. L R. 
80dal5 Ind. Cas. 647 = 13 Cr. LJ. 303=1 
Boro. Cr. G. 113. 

(20) —8- 68 - See No 19, supra. 

(21) —S. 61 (d )—^^Conirary to Regulaltot**— 
meaning o/.-The words, ‘‘contrary to any 
Regulation/' m ol, (d) ol s. 6i oi tbe Bomoay 
District Police Act, refer to the words “or by 
dcivmg/' efc., and not to ihc words causes 
obstiuotiOD or injury/’ eio., in tbe first pact of 
tbeoUufie. QUB£N*EUPRE88 v. MaNYA. Bat. 
Uo. Cr. C. 634aCr. Rg, 7 of 1893. 

(22}—S. 61 (m)—FisAingirt fonA - Offence.— 
The mere act of fiebing in a public tank, 
without proof that the bait is of a defiling 
obaraoter, is not au oQence under e, 61 of the 
Bombay District Police Act. QUEEN-EMPRESS 

MULAN Kalamia, Rat. Uu. Cr. C. 883 = Cr. 
Rg. 30 of 1896. 

(28)—S. 61—See No. 1, supra. 

(24)—S. 62— Conviclicn under eeclion — 
aetue required.—To support a oooviotioD under 
Bombay District Police Act, it 
Bbouldbefoundasafaot that pain or sufler- 
mg has been ioflioted. Quebn*EMPRESS v. 

Manku, !Ut. Ud. Cr. C. 788=Cr. Rg. 
o of 18B9. 


3.—Bombay 4crs—continued. 

Act lY of 1890 (District Polioei-coJiciitrfcd. 

(25) - S. 65—Sec No. IP. supra. 

(26) —S- 68—Sre Nos. 7, 11. swpra. 

(27) —S. 71— See No. 11, 

(28) —S. 90—See Ckim Puo. CODK (1898). 

0. 250. 26 B. 150 = 3 Bom. L.U. 5^-6. F.U. 

Act II of 1891 (Bombay Boiler Inspcctioo). 

[RbI’. in 1‘T act xvr of IS'.IS. AM., HOM. 
ACT U OF 1897. «. 1 (3); AM. BOM. ACT 11 OK 
1903.] 

(1)—S. 25 (1) 'b' —“ In funi i>n>nctli(He 

innnaQement and charge "—ConsO uclum .— I'bo 
words “in direct tiud immednic in iuiiRGuicnt 
and charge " in sub-s, (l> (') ol «. 29 of iho 
Bombay Boiler lospeciion .V't. II of 1891 las 
applud to Berarl. were ool inletided to ine-io 
that the qualitied person or the Lingiueer should 
always be in the immcdia'e presence o( ihe 
boiler and have his eyes fixed on it for the 
whole da', lo every cise, it isaquesiiou of 
fact, to be decided from tbe circumstances, 
whether ihe Engineer can be said to bciu direct 
and iQJiDediaie cbafRe. One may not lake into 
couhideralion in luitrpreting an Act the proceed¬ 
ings ol the L'gisUlive Council which enacted 
it. EMPEROR V. KAMU Be:hARI LaL. 4 N.L, 
R. 93 = 8 Cr L.J 31 

Act I of 1901 [Salt (amending Bom. Act 11 of 
1890)]. 

See BOM. ACT II OF 1890. s. 47 (c). 3 (m). 4 
Bom. L.R 83. 

Act III of 1901 (District Municipality) 

[SUPPLEMENTED. BOM. ACTS V OF 1890, 
AND II OF 1899, ISAVED HY S II. lol. OF 
BO.M. ACT III OF 1901). AMENDED RY BOM. 
ACT 111 OF 1902. S 52, RHP. IS PART IJY 
SS. Ihrt (U, 189. AMENDED BY BOM. ACT HI 
OF 1903. SS. 25, (.4), 48 tl). 83 (1). (B). 84 (3). 

113 (1), 122. AMENDED SS. 46 (f) 69. PROVISO, 
(C). 96 (C). 174 (1). REP. IN PART IJY BOM. 
ACT IV OF 1904]. 

(l)_g. 2 (1) (a) -61 —See BOM. ACT VI OF 
1873. s. 84. 3 Bom L R. 584. 

(I d)—S. 3—See No. 9, infra. 

(21—s. ‘22—Crim, Pro. Code, s )05~Penat 
Code, ss. 193. 5U — Cotirt — Sanclion tor 
prosecHtcn—False evidence given before Disiricl 
Judge acting under s. 22 of ihe Distrtec ilunici- 
palities Act. —A District Judge determining the 
validity of elections under 8. 22 of the District 
Munioipalitiea Act is a ‘Court' within tbe 
meaning of ol. (6) of s, 195, Grim. Pro. Code, 
(17 C. 872, F.). A prosecution for atiemptiog 
to fabricate false evidence (ss, 193, 511, Penal 
Code) before tbe District Judge when so acting 
cannot lie in tbe absence of sanction under 
8 195. Ctim. Pro. Code. In re NANCHAND, 
19 Bora. L.R. 49 = 2 Bom Cr. C 1 = 18 Ind. 
Cas. 408 = 14 Cr. L.J. 72 = 37 B. 369. 

(3j_S. 48(6) (ui)—See BOM- ACT II OP 
1884, B. 33 (6). 4 Bom. L.R. 585. 
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Act 111 of 1901 (District Municipality)— ctd- 

14)—Ss. 48 and 96—S(c BOM. ACT VI OF 
1873, s 33. 3 Bom. L. R. 842- 

(4 n)—S. 82—Sfc PENAL CODE. S8. 21. 18C. 

10 Bom L R. 761 = 33 B. 213 = 8 Cr. LJ. 269 
“ 1 Ind. Cas. 869- 

(6)—S ^&~Retovety of Municipal claiyns— 
Ao/ifc 0/ demand—Appenl-Mogxstrale^Biqh 

V of 

1B96). s. 435.—Under 8. 86 of tbe Bombay 
District Municipal Act, 1901. a MaRisirate 
beariDg an appeal of tbe kind mentiooed lo the 
Bcction, IS merely an appellate authority having 
jurisdiction given by the Act to deal with tbe 
question of a civil liability. He is. therefore, 
not an inlerior Criminal Court, to whicb alone 
the revisional jurisdiction of the High Court 
applies under s. 436 of the Criminal Procedure 
Code, hi re DalSUKHRAM HURGOVINDaS. 

9 Bora. L R. 1347 = 6 Cr. L.J 425. 

96—iVofice of new buildinn—Ereetinf} 
a bmkhng—Re building a wall (hat had been 
fallen down— Material re-construction - One 
of Iho walls of the house of tbe accused having 
fal en down, ho applied on the lytb April. 1910 
to the Municipality for leave to re-construct it. 
Without having received the leave or without 
waiting (or it for one mouth from the date of 
Its application, ho re-built tbe wall on the llih 
May. 1910. Ou tbe 13th idem, tbe Municipa¬ 
lity issued an order to the accused prohibiting 
him from making the reconstruction The 
accused was upon these facts prosecuted under 

ton?District Municipal Act. 
1901. but was acquitted by the Magistrate. 
The Govorninent having appealed Held 

acquittal, that the accus- 

meaning 

inasmuch as in re-building 
the whole wal which bad fallen down, there 

Tf ! h "-“oostruction or an erection 

thp« f >0 explanation to 

KALEKHAN SARDAR 

C 402', rI Uo. Cr. 

9^-’^^^isdiclion of MunicipaW.v to 
call for tn/ormatian as to ownershw-jime 

consfruefton.-The question 
h,rf»A- ^ Municipality has 

information re¬ 
garding ownership must be decided on the 
oircumstances of each case. Where a person 

title-deeds and furnishes the in- 
formation asked for. be is bound to wait for 

of that 

fntendld* proceeds to begin the 

intended construction. Emperor v Pran 

SHANKER G.WRISHANKER. 6 Bom Z'r 581 
<8 —S. 96 —See No. 4, supra. 

^ of new buildings— 

SuUdtng interprelatxon of—Constructing the 
side wall of a house oniis old foundation.—Tbe 
accused was charged with the offence of erecting 
a building without the permission of the 


3.—Bombay 4c/s—continued. 

Act 111 of 1901 (District Hunicipallty) — cld. 

Municipality under 8. 96 of the Bombay Dis¬ 
trict Municipal Act, 1901. in that he built up 
one of tbe small walls of bis bouse on its old 
foundation without having previously obtained 
the permission of the Municipality ; Held, that 
the accused committed no offence under s. 96, 
for It could not be said as a matter of law that 
tbe material re construction of a small wall 
must constitute “the erection of a building ” 
(12 Bom L.R, 1060. D.). Where a term is 
loterpreted id a statute as * including,* &c,, the 
comprehensive sense is not to be taken as 
.strictly defining what tbe meaning of the word 
must be under all circumfitancea. but merely as 
declaring what things may be comprehended 
within the term where the circumstance require 
that they should. Emperor v. Braz H. Db 
13 Bom. L.R 494 = 11 Ind. Cas. 6l0 = 
*26 = 35 B. 412 (7 Ad, and E. 

’ E and Ir. 481, 493, 10 App. 
Cas. 364, 375, F.) 

(10) —Ss. 107, (2), 155— Ce^'S-pool — 0*der to 
remove-Disobedience of the order.—K District 
Municipality issued a written notice under 

Bombay District Munioipal Act, 
u accused, staling that tbe cesspool 

of his bouse was a nuisance, and that, there¬ 
fore. within seven days from the receipt of the 
notice, the pipe and tbe drain of the cesspool 
should be removed, and that, if no steps were 
taken as directed within tbe lime fixed, steps 
would be taken according to law. Tbe accused 
disobeyed this Doiice, for which be was prose* 
cuted under s. 155 of fche Act. Held, that. S9 
there was do power given under h. 107 (2» of tbe 
Act to the MuDicipality to lawfully direct ao 
owner or occupier to demolish or close a cess¬ 
pool himself, there wae no disobedience of any 
lawful direction cd the part of tbe accused 
under e. I55 of the District Municipal Act* 
pI^PEROR V LaDURAM MaNORMAL. If BoiXI- 
L K. 1349. 

122—Pro^Vcfion into public street--^ 
Building divided into two portions—Dislincl 
o^enc^s,—A shopkeeper aflixed to bis shop a 
board which projpoted into the public street. 
Tbe shop was divided into two portions ; one 
of them Was occupied by the sbop-keoper him* 
self aud tbe other was let by him to a tooaoti 
The shop keeper was tried separately regardiog 
the two projections and convicted abd senteoo- 
ed separately. Held, that the Magistrate was 
wrong in trying tbe two cases as two distioot 
ofiences ; it was one offence, because it related 
to one board. Emperorv, ATMARAM MANOR. 

4 Bom. L.R. 642. 

122—Obstruction to or encroacbmeDt 
on public street—Existence of bono fide dispute 
as to ownership of encroached portion ” 
Effect—See Penal Code, s. 186, 16 Bom. h. 
R.3l6«2Bom. Cr. C, 66=^14 Cr. L J. 261® 

19 Ind. Cas. 607» 

(13)—Se* 192 and IBl^Oen^ral authority 
institute prosecution under Act given to ifunici- 
pal Secrefcr^ —No special direction given to 
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Act 111 of 190t (District Huoicipalit;)— ctd, 

particular prosecution—Validity of pro¬ 
secution—OffeTice fallUig under itvo sub-divisions 
of same section-^ Consttuction^ principle of- — 
8.161 of the Bombay District Muoicipalities 
Act is merely a section empowering tbe Munici* 
pality to expend Municipal funds on tbe prose* 
oution of Municipal offences and nuisances 
generally. The prosecution of such offenders is 
one of the means by which the Municipality 
performs its duties in matters of conservancy 
and tbe protection of publio health and con* 
venience. There are no negative words direct¬ 
ing that a proseoution may not be instituted in 
any other way. Tbe general rule is that any 
person having knowledge of the commission of 
an offence may set the law in motion by com* 
plaint. In Bombay Act III of 1901 there are 
DO words which either directly or by implica¬ 
tion take away tbe right that any member of 
the public has to aet tbe law in motion by a 
complaint. It may be that it is more desirable 
that tbe general power to prosecute should not 
be delegated by the Municipality, but that is 
merely a matter of Municipal administration. 
The accused could have appealed to the general 
Board against the Seoreiary's action and asked 
that he be ordered to withdraw tbo complaint, 
Tbe Magistrate, therefore, bad jurisdiction as 
eoon as tbe compUint was filed by tbe Secre¬ 
tary. Though tbe offence of building a landhi 
on a publio toad without permission ie covered 
by tbe more general words of cl. 3 of s, yet 
as tbe more specific and particular words of tbe 
first-clause do so also, tbe clause containing tbe 
more specific and particular words should, as a 
principle of a coostmetion be held to govern tbe 
case, and the accused should be oonvictod under 
8. 122 (1). IMPERATOR v. HaSOMAL walud 
8BAMDA8, 1 SX R. 88 Cr. ^ 6 Gr L J. 213. 

(14) —S. 115 — Master's liability for acts of 
servant ,—Where a person bad a permit for the 
deposit of building materials within a certain 
area, but tbe cootraotor employed by him 
stored things outdido those limits, and he was 
ooQvioted under a. 125, Bombay Municipal Act. 
Held, that tbe could not bo held responsible for 
the criminal act of his contractor. CROWN v. 
Tyedji Mulla Mahomed Bhy. 9 Cr. L.J. 
a87»18.t-.R. 18, Cr. 

(16)—S«. 131, 135. 155 —Notice by Municipal¬ 
ity^ Alloo planfafton — Huisance.—8. 131 of 
the Bombay District Municipal Act renders tbe 
owner liable for Doo*oomplianco with a notice 
issued under it, not when the Municipality 
oonsidera vegetation to be rank or noisome, but 
only when tbe vegetation ie actually so. To 
support a conyiotioD under the section for non- 
compliance with a notice, the prosecution must 
establish nffirmatively tbe objectionable charac¬ 
ter of tbe vegetation. To support a oonviction 
lor non-compliance with a notice issued under 
8. 186 of the Act, it must be shown that there 
IS some pool, ditoh, tank, bole, water-ohannel, 
recepta^Ue of fool water, etc., ol tbe kind men¬ 
tioned m the section, the filling, cleansing, 
drawing or removal ol which the Municipality 


3.—Bombay Acts —continued. 

Act III of 1901 (District Municipality) — old, 

has directed by notice, or with regard to which, 
tbe Municipality has directed such measures to 
bo taken, as it considers necessarily to abate 
or remove the nuisan«*e. EMPEROR v, 
AN.XNDRAO KHANDERAO RASTE, 9 Bom. L. 
R. 247 = 5 Cr. L.J. 252. 

(16) —S. 135— See No, 15. supra, 

(17) —S. 142— Prosecniion by the Secretary 
having no authority under s. U2 — Crim. Pro. 
Code {1898J. 5. 537. A'jpZcurtfioi— Whether 
merely irregular or afTects jurisdiction^ Validity, 
—Where the Secretary of a Municipality, who 
was not authorised for that purpose under s. 142 
(2) of the Bombay District Municipal Act (III 
of lUOl], prosecuted certain persons lor selling 
as ghi an article which was not ghi, and it was 
objected that the prosecutino was illegal, on tho 
ground that tbe Secretary bad no authority to 
institute tbo prosecution, held, that tbe objec¬ 
tion raised is not an averment of an irrogoUrity 
to which tbo Explanation to $. 537. Urim. Pro. 
Code, applies, but ono of jurisdiction, and thati 
as the Municipal Secretary was acting un* 
autborisediy. the Migistrato had no jurisdic* 
tion to convict the applicants, TiKAM WD, 
Kundanm \Ij V. Crown, 3 SX.R. I3. 

(18) —S. 155—S^c Nos. 10. 15, supra, 

(19) —s. 159—Nofice under the section con¬ 
taining certain directions — Validity. —There is 
nothing io s. 159 of Bombay Act III of 1901 
autbonsing a Municipality issuing a notice 
under that section to give any direction to tbo 
person to whom tbe notice is given to do any¬ 
thing that they may require. Tbo notice has 
to bo simply ao intimation to tbe occupier of 
land that tbe Municipality will enter (or tbo 
purposes mentioned in tbo section at a specified 
hour on a specified day. Tbe power of the 
Municipality to enter no doubt carries with it, 
by necessary implication, an obligation on tbe 
part of tbo occupant of the land to whom tbo 
notice is given to give every reasonable facility 
to the Municipality to enter and not to 
obstruct. But, if tbe occupant does anything 
to prevent tho eotrance, it cannot be said that 
he disobeys tbe notice, for, tbe notice is a mere 
condition precedent to the right of tbe Munici- 
pality to enter. Once the notice is given, tbo 
right arises, and if the occupant does any act 
to prevent itn exercipe, his act may amount to 
wrongful restraint or wilful obstruction, bat it 
has nothing to do with tbe question of obeying 
or disobeying the notice. EMPEROR v. 
PURU9HOTTAM Gop.^LSHET Gandhi, 6 Boro. 
L R. 536. 

(20) —S. 161— See No. 13, supra, 

Aet IV of 1902 (City of Bombay Police). 

[8. 44, Am., Bom. Act IV of 1905.] 

(1)—Ss, 12, 16^Commissioner of Police— 
Orders issued by Police Commissioner in relation 
to discipline and general government of the 
police force — Construetion of statute, —The 
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J.- Bombay Acts—coniinvied. 

Act IV of 1902 (City of Bombay Police)—c/d. 

order, ^bicb tbe Commiseioaor of Police 
competent to issue under tbe head of disciplioo 
and general governineat, uoder a. 12 o( tbe 
Ecnibay City Police Act. 1902, must be one 
bavmg reference to tbe conduct of tbe Police 
Onicersin tbeir capacity as such officers. 0?or 
tboir conduct in other relations of life, bis 
disciplinary power does not extend, so long as 
DO elemeDt or question of tbeir police duty 
enters mto those relations. If it does enter, 
the controlling authority of tbo Commissioner 
comes into play and it becomes a matter of 
police discipline. Tbo meaning of e, 16 of tbe 
Act is that, even when a Police officer is not 
actually at bis post discharging tbe duty 
assigned to him. he is. for the purpo.^esof tbe 
Act, to be regarded as being at that post, with 
all tbo rightsand obligations of his oflbe attach¬ 
ing to bim. In construing an expression of 
doubtful import occurring in a statute, the 
Court may well have regard to considerations 
outride tbo language of the Act. EMPEROR v 
Atmaram GOVInd. 31 B. 480=9 Bom, L.R. 
681=6 Cr. L J. 47. [/? , 10 Bom. L.R. 26=7 
Cr. L J. 32 = 3 MX.J. 122J. 

12)—S. 16— See'ifo. 1, supra- 

(3)—5.^. 38, 129 — Coniilions for issuing 
notice to proslxtufes—Act I of 1877 {Spwnc 
lieheff. $. 45.—Tbe Commif^sioner of Police at 
Bombay issued, under s. 28, Bombay City 
Municipal Act, 1902, a notice upon tbe appli¬ 
cants cilling upon them to vacate the premises 
occupied by them, and notifying that “failure 
to comply with this notice will render you 
liable to punishment under s. 129,” of the Act. I 
The applicants moved tbe High Court, under 
5. 45, Specific Relief Act, 1877, for a rule 
against tbe Commissioner of Police to show 
cause why the notice should not be cancelled | 
and why be should not be restrained from 
carrying the same into eSect. ITcld that tbe 
cancf'llation of the notice or the non-enforcing 
of it was an act clearly incumbent by law upon 
the Commi2»>ioiuT of Police, eo as to bring it 
within s. 46 (6), Specific Relief Act, 1677. [ 
Under 3. 23, tbo Commissioner of Police can ' 
only serve tbe notice upon tbe person who | 
comes within tbo scope of s. 28. He is not j 
entitled to servo it upon any person whom be 
merely suspects to be guilty of tbo conduct 
therein referred to. The miscooduct, or im j 
moral conduct, must be a m'itter of fact and 
Dot a mere matter of suspicion. A Magistrate i 
would not bo justified in oonvicting any person I 
under s. 129. unless and until he is satisfied 
that tbe notices were not only served and that 
they were prop^^rly and validly served, that is 
to say, until he is really satisfied that the 
women had really conducted themselves in the i 
manner imputed to them under s. 28. In re ' 
TARABAI iBRAHni PURKAR, 7 Bom. L.R. 161. i 

(4)—S 63—Grim. Pro. Coie (1898), s. 162— j 
Evidence Act, $$. 24 and 167—Admissibility in ' 
evidence of a statement made by toiiness to, and 
taken doum in writing by, a Police 0^?ar— ' 


3.—Bombay 4c<s—continued. 

Act lY of 1902 (City of Bombay PolIce)-cfd, 

Confession, admissibility of. —Held ,having 
regard to s. 162 of tbe Code of Criminal Proce* 
, dure (corresponding tos. 63 of tbe Bombay City 
Police Act, IV of 1902), a statement, t^ken 
down in writing, of a witness for tbe prosecutioo 
and recorded by a Police Officer, cannot be 
admitted or used in evidence against the accus- 
I^cr Pussel. Ag. C. J. —Suoh a dooument 
might be used to contridiot the witness, not by 
putting tbe statement in as evidence, but by 
putting in the bands of the Police officer who 
has taken down the statement, to refresh bia 
memory therefrom and thereby to enable him 
to contradict the statement of the witnessi Per 
Chondavarkar, J ,—The use of the writing as 
evidence against the accueed is opposed to the 
express terms of tbe section, but tbe statement 
contained in tbe writing ooutd be used to im¬ 
peach tbe credit of such witness in tbe manner 
provided by the IndiiO Evidence Act. Per 
Batty, J —The writing m^y bo used for the 
I purpose of refreshing the memory of the witness 
I cross-examined, as to tbe fact of the siatement 
either on behalf of the prosecution or on behalf 
of tbo defence, provided that it was treated by 
tbe prosecution only for the purpose of impeaoh- 
J ing tbe credit, or in corroboration, of tbe wit¬ 
ness who m^ide it. Per Beaman, J .—The state¬ 
ment ought not to have been admitted at all, or 
' its contents tD bavo been allowed to be used by 
the prosecution, even for tbo nominal pur¬ 
pose of ontradicting the witness. Thedistinc- 
I tion between tbo “writing” and the “statemeaf^ 

I which is embodied in tbe writing is a distioc- 
tion of form rather than of substance- If fcho 
” statement” might properly be admitted and 
used to contradict the prosecution witness who 
mido it, then there is no reason in pcinoipl© 
why that statoment should not bo provable in 
the usual way and by tbe best evidence of iti 
namely, tbe written record ot it. 8. 163 
plainly constitutes an exception to tbo ordinary 
rule of evidence. Tbe proviso engrafts ao 
exception upon the exception. Before the 
present section was amended, statements made 
by witnos'^es to the police and recorded by the 
Police might not be used as evidence against 
the accused, buc there wts nothing to prevent 
thorn from being used in favour of the accused. 
He oaa only obtain access towrittoo etatemeDts 
made by the prosooution witnesses to the Polioei 
at tbe discretion of tbe Court. It is no longer 
a matter of right. Tbe proviso is clearly 
limited to tbe purpose of this single conoession^ 
in derogation of tbe universal prohibition 
contained ia tbe body of tbo section, to tbs 
accused. Ho can gob a copy of the recorded 
statements of witnesses for the prosecution« 
the only purpose of breaking down the evidence 
of tbe prosecution witnesses. Tbe proviso does 
not cover tbe case of a witness for the defenoe» 
whose statement may have been recorded by a 
polioemao, nor allows tbo pcoseoution to 
impeach the credit of such a witness by examio* 
ing him upon any written statements he may 
have mado to the police. A forfiori, the proviso 
could never have been intended to allow tbe 
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3.—Bombay Acts —contioued. 

Act lY of 1902 (City of Bombay Police)— cld. 

prosecution to impeach the credit ol its own 
witnesses for its own purposes, and against the 
wish of the aroused, by reference to tbo police 
testimony. EMPEROR v. NARAYAN RAGHO- 
NATS PATKI. 9 Bom L.R. 789, F.B =6 Cr. L. 
a. 164 = 2 U L-T. 414 = 32 B. 111. [F , 11 Cr. L. 

J, 117 = 6 Ind. Cas. 357 = 13 0.0.7; Rcl.,ll 
Cr. LJ. 493 = 7 Ind. Cas. 601 = 4 8 L.R. 38; ! 
R.. 36 C. 281 = 9 C.L.J. 193=130.W.N. 197 = 

5 M.L.T. 997 = I Ind. Cas. 970. 35 M. 397 = 13 
Or. L.J. 352 = 14 Ind. Cas 896=12 M L-T. 1 = 
(1912) M.W.N. 549, 7 A L.J. 468 = 11 Cr. L.J. 
235 = 6 Ind. Cas. 101. 16 Bom. L.R. 603, 22 
M.L.J. 490 = (1912) M W.N. 207.] 

(5)— S. 120—“ Otherwise "—Interpretation 
—Soliciting for the purpose of prostitulion .— 
The words** or otherwise’* iu s. 120, cl. la} of 
the Bombay City Police Act, 1902, must be 
construed as haviupt ^ limited sif^uificaticn, 
following as they do words of a limited descrip* 
tioQ. They mean in a manner similar to that 
of words ot gestures.” Therefore, merely 
sitting at the window without any act done of 
the nature indicated in the section, is not an 
oSenoe, BMPEROR v. NASaMlRHAI. 10 Bom. 

L. R. 92=7 Cr. L.J. 118. 

(6) —S. 129— See No. 3, supra. 

(7) _g. iQ2—See CRIM. PRO. CODE. 1898, 
s. 162. 9 Bom. L.R. 789»6Cr, LJ, 164*2 

M. L.T. 414*32 111* F.B. 

Act I of 1904 (General Clauses). 

[SCH. AM, (AS TO Bom. Act IU of 1886), 
BOM. ACT IV OP 1905, AS FROM 30TH MaY, 
1904.3 

S. 3 aO)—Se€ Bom. ACT III OP 18^8, ss. 398. 
410, 7 Bom, L.R. 726 = 2 Cr. L.J. 604 = 30 B. 
126. 

Aot II of 1904 (Hotor Vehicles). 

[3- 4 (3) AM. BOM. ACT III OP 1907 ] 

(1)*—S. 2^Rechles$ or negligent driving — 
Buie of the road.—The applicant, who was 
driying bis owo motor car late at night, found 
a horse carriage a little ahead of him croesiDg 
from the left to the right of the road. Seeing 
that it was safe to pass the carriage in front on 
the leit» be tried to pass it on the left: bub as 
he was doing so, the carriage in front suddenly 
swerved again to the left, with tbo result that 
the motor ran into it. The applicant was on 
these faots convicted and sentenced by the 
Chief Presidency Magistrate, under s. 2 of the 
Bombay Motor Vehicles Act, 1904, for driving 
hiB motor recklessly or negligently : Held, that 
the carriage driver having first directed bis 
carnage towards the right was not justified in 
00 suddenly changing bia oourse back to the 
left ae to place the overtaking motor in the 
position of difficulty which he did : and that, 
tberetore, the applicant could not be said to be 
reoklesB or negligent in driving hie car, within 
the meaning ot the Aot. Per Batchelor, J.— 
The mere passing of another vehiole on the left 


J.— Bombay Acts —conoluded. 

Act II of 1994 (Motor Vehlcleel^conclude^f. 

is DO doubt primaiily evidence of negligence, 
but the inforenco arising from this solitary 
circumstance may bo rebutted bv other oircum* 
stances appearing in tbo case. Tbo rule of tbo 
road is not an invariable or inflexible rule, and 
a deviation from it may upon occasions bo not 
only justified but actually necessary. In re 
Jehangir D Davar. 13 Bom. L R. 126 = 9 lod. 
Cas 945 = 12 Cr. L.J. 167. 

(2)—S. 2See PESAL COOK. fts. 81 .ind 279, 
8 Bom. L R. 4U = 3 Cr. L.J 491. 

(31—Ss. 9 and Vi—See AUETMENT, 9 Doin. 
L R. 101*5 Cr. L J. 176. 

(4) —S 12—Sec ABETMENT, 913om. L.R. 
159*6 Cr. L J. 173. 

(5) —S. 13 —Se^ No. 3, supra. 

Act II of 1906 (Uamlatdar's Courts). 

(1)—Mamlatdar’s Court constituted under — 
Whether a Civil Court within the meaning of 
s. 476, Orim. Pro. Code^See ClMM. Pro. 
Code, IS98. s. 476, 15 Bom. L.R. 53 = 2 Bom. 
Cr. C. 9*18 Ind. Cas. 416*14 Cr. L T. 

f*2)—S. 23-"Crim. Pro. Code {^898\. s. 196, 
cl. 7 {3)^Perjnrf^ in n possessotp suit—SnfzcCion 
to prose ufe noVgiven Or/ A/amln/dar—Appeal to 
District Judge- Collector las no jurisdiction to 
hear the appeal.—An appeal, from an order 
pa*^>od by a Mamlatdar refusing sanction to 
prosecute for psrjury in a possessory suit under 
tbo atovo Act, lies to the District Court. The 
Collector has only the revisional power granted 
to him by s. 23 of the Aot. for the limited pur* 
pose speclfieci in the clause. Ho docs not on 
that account become the priocipal Court of juris* 
diction within the meaning of the expression as 
used in sub. cl. <3) of cl. (7) of s. 195 of tbo 
Crim. Pro, Code. N.^RAYAN DFTONDIBA v, 
TUKARAM GOvinoshet. 9 Bom. L R. 895*6 
Cr L J. 225. (5 Bom. L.R. 206, i*’.) [F., 2 Bom. 
Cr. Cas. 9*15 Bom. L.R. 63 = 14 Cr. L.J. 80* 
18 Ind Cas, 416 ] 

4.— Burma Acts, 

* Act II of 1873 (Ferries). 

(REP., Bur. Act II of 1898.] 

(1)—S. 14 —Crossing a ferry in a private 
boat not an offence.—It is not an ofieoce under 
the Ferries Act for a man to cross the river at 
the ferry, or take bis cattle across, in his own 
boat or in that of a relative not plying for hire. 

f lUEEN-EMPRESS V. KyA KAING, L.B.R. 
872—1892, 600. 

*Act Vli of 1873 (Burma Fisheries). 

[REP.. Bur. Act III of 1905.) 

(1)—S 2—*^ Fishery ^^~Burma Fisheries Act, 
ss. 2 and 7 (a) and (6k—A temporary collection 
of water on one’s own laud, tbo result of rainfall 
and overflow, and not shown to be connected 
by any regular channel with waters of a per* 
manent nature, cannot be said to be a fishery 


* These local Aots were passed by the 
Imperial Legislature, 
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4.—Burma /lc^s—contioued. 

Act VII of 187S (Burma Fisheries)— concluded. 

within the meaning of s. 2 of the Fisheries Act. 
QUEEN Empress v, Shwb Hla, L.B R 
1893-1900, 202. 

Act XVIl of 1873 (Burma Courts). 

[Rei>., ACT XI OP 1889.] 

(1) 'transfer o/ case— Local Government, 
powers of—Crim. Pro. Code (1882). s. 173,—The 
Iccai Government has no power under s. 178 of 
the Grim. Pro. Code to transfer for trial to the 
Court of the Commissioner a criminal case 
duly committed for trial by the Court of the 
Recorder of Rangoou, but the local Govern¬ 
ment has the power to transfer a case from the 
District of Rangoon to the Sessions division 
of Pegu. Queen-Empress v. nga Tha 
MOUNG, lO C. 643. [i?.. 10 B. 26.3) 

(2) —S. 8 (1) (rt) and (6)— See EUROPEAN 
British Surject, i L.B.R. 158. 

(3) —S. 35— Sfcciol Co«>-f 0 /5nfis/i Burma, 
appeallo—Crim. Pro Cede (1872». s. 64.—An 
appeal lies to the Special Court of British 
Burma from a conviction and sentence by the 
Judicial Commissioner, in a case transferred 
by him to hig own Court from that of the 
Sessions Judge, under s, 64 of the Crim. Pro, 
Code and s. 35 of the Barma Courts Act 
^MPRE-SS V. Tsit OOE, 4 c. 667, [/i.. 10 B. 

14)—s. 80—See Charge to Jury—Mis¬ 
direction, 11 c. 10 . 

Act 11 of 1878 (Land and Revenue Act). 

[Rnp. IN PART, Act II of 1880 ; Act XII 

OF 1882; ACT XIII OF 1898. S. 18. AMEND- 

ED ACT XIII OF 1803. s. 16 ; BUR. ACT I 

OF 1901. APPLICATION OF CERTAIN PROVISI- 

SIGNS EXT. Burma act hi of 1905. s. 30. 

LOCAL Government ” Substituted for 

Chief Commissioners” s. 8. (Bj and 

Heading over 8. 39. amended by ss. 2'2-a 

38, A, 64 A-54 B, INSERTED BY BUR Apt T 
OF 1907. SS. 2-G.] UK. ACT 1 

(a)—See Bur. act III of 1889. 8 9 2) 

4 L.B.R. 150 = 7 Cr.L.J. 450. ^ 

(D—Ss. 18. 19. rr. 5:, 52.68. 69—Failure (o 
comply with noUce of ejectment—Demarcated 
grazing fnnd—Admission of receipt and dis¬ 
obedience of notice—Prosecution bound to prove 
Illegal encroochment-Application, of rules— 
Crim. Pro. Code, .«5. 190 (c). 191—J/agwfra« 
acting on his own knowledge of fact-Failure to 
inform accused of his right to be tried bu another 
coiirf.-lo a prosecution for failure to comply 
with a notice of ejectment from land said to 

grazing ground, an 
admissioo by the accused of the receipt of notice 
and of bis failure to comply with it does not 
amount to an admission that he has committed 
an offence, as it does not imply that the accused 


• These local Acts were passed by the 
Imperial Legislature. ^ 


4.—Burma /4crs—continued. 

Act II of 1876 (Land and Revenue Act)—c2d, 

adrnits his liability to ejectment. The prose* 
cutioD must prove not only that the accused 
was served with a notice and disobeyed it but 
that he was actually occupying the land in 
contravention of rules under the Land and 
Revenue Act Rr. 51 and 62 only refer to land 
available foe temporary occupation under s. 19 
of the Act. and do not apply to demarcated 
grazing grounds. R. 69 deals with persons 
who encroach on grazing grounds. Where a 
Jlagistrate acts on his own knowledge of facts 
under 8. 190 (c) of the Crim. Pro. Code, be is 
bound to proceed under 8. 191 and inform the 
accused that he is entitled to be tried by another 
Court. Failure to comply with this imperative 
rule of law in s. 19l is a delect which invali¬ 
dates the proceedings. Madar Sahib v. 
Emperor. 13 Cp. L J. S2=13 Ind, Cas. 388= 
4Bup. L.T 259. (2 L.B.R 311, 1 Cr. L J. 

1118, R.) 

(I n)—S. 19— See No. 1, supra. 

(2) —S. 39. cl. (0—Sec ACT XII OP 1882. 

8 9. L.B.R. 1893—1900. 252. 

(3) —s. 67. ol. (c)-See False Evidence, 

2 L.B R, 272. 

^4) Rule 51 — See No. 1, supra. 

(5) —Rule 52 — See No. 1 . supra- 

(6) —Rule 68—Sec No. 1 , supra. 

69— See No. 1, supra. 

’ Act XIII of 1877 (Embankment). 

[Rep. in part, act xi of 1889. amend¬ 
ed, ACT XIII OP 1898. S. 16.] 

[*) S- 3— Penal Code, s, 188.—The accused 
were convicted under. 198. I.P C.. of disobeying 
the order of a public servant and were sentenc- 
ed to pay a fioe of two ropeea each* The order 
disobeyed was ao order, requiring thezB to 
execute a work in oonneciioo with an eiDbank* 
moot, purportiog to have been issued uodar 
s. 3 of Act X in of 1877. Beld that s, 1B8, I.P C. 
did not embrace cases of disobedience of orders 
bsued under the above Act. and that the 
SmbankmoQt Aot providedoo penalty for refusal 
of labour. QUBEN E.MPUESS V. NOA 8HWE, U 
L.B.R. 1872-1802. 9;^. 

Act II of 1680 (Bombay District Cesses and 
Rural Police). 

[Rep in part, act lii of 1899. s. l. (6). 
Amended act xiii of 1998. s. 16 . s. 9 (a) 
amended ss. 12 — 21 , Rep. Burma act VI 
OF 1907. ss. 27. (2)]. 

(1) Confession to a police officer — Evidence 
Act , s. 25 Act II of 1880 (Burtua Rural Police). 

A confession to a village headman or gaung 
appointed under the Burma Rural Police Aot 
IS inadmissible under s. 25 of the Evidence Act. 

1892^ 47 V' L.B.R. 1872- 

(2) —See Confession—Confessions made 

TO POLICE OFF ICERS. L.B.R. 1872-1892, 479. 

These local Acts were passed by the 
Imperial Legislature. 
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* lot y of 1880 (BouDdaries). 


[REP. IN PART AND AMENDED, ACT II OF 
1895. AMENDED, ACT VI OF 1900, S. 47 
Declared in force in Upper Burma 

(EXCEPT THE SHAN STATES), ACT Xlll OF 
1898, S. 4]. 

{l)—Ss 2, 17 and 18—Burmu Municipal 
Act, 1S98, 5. 91 {2)^Boundary Other's deci- 
iion^Adverse possession, pl>a of, to be talun 
•n appeal egams^ Boundary Oficer's decision — 
Legality of loant of notice under s, 11 c/ the 
—A Boundary Officer confirmed the Demar¬ 
cation Officer's marks, which showed the 
proper limit of the petitioner's land, and 
decUred the extension of iho house beyond that 
limit to be an oncroacbmeut. The pciitionoc's 
bouse was in a Municipality* The petitioner 
did nob appeal against the Boundary Officer's 
order. The petitioner, having encroached be¬ 
yond tbo limit fixed by the Boundary Officer, 
was prosecuted by the Municipality His 
answer was that the decision of the Boundary 
Officer was not binding on him* because the 
special notice, under s* 11 of the Boundaries 
Act, was not served on bim and because be bad 
obtained a title to the property encroached 
upon, by adverse possession before the Boun* 
dary Officer's decision. Held, the Boundaries 
Act makes the decision of a Boundary Officer 
conclusive, subject to the appeals provided for 
under the Act ; that no appeal having been 
preferred against the Boundary Olhoer's deci> 
eion, it was conclusive and the petitioner lost 
his right by adverse possession, oven if be bad 
any, by reason of the Boundary Officer's 
decision. Held, further, the objection as to 
want of special notioe under a. 11 w^s oue which 
ought to have been taken against the deoiftioo 
of the Boundary Officer and could not be taken 

now. kya Neyun v. Rangoon Munici¬ 
pality, 4 L B.R, 133 = 7 Cr. L.J. 462. 


(2) —S. 17—S^e No. 1, supra. 

(3) —8i 19-^See No. 1, supra, 

* Act XIX of 1861 (Forest). 

[Rep., Bur. Act IV op 1902.] 

^ (l)—CAap. Vl^Rule under the Act — Drift 
timber and timber in transit. —Chap. VI of 
the Aot applies to breaches of duties in respect 
of timber floated down the Salween River, 
which, although treated departmentally as drift 
timber, is not drift timber within tho moaning 
of Chapter VII of the Aot, but aotually timber 
in traneit. Whoever makes the report, under 
Buie No. 17 of the Forest departmental rules, 
is personally reepoosible for its correctness. 

Queen-Empress v. v. m. T. T. veerappa 
OHETTY, L.B.R. 189S—1900. 87, 

(2)—8. 36—Penal Code, as. 40 and 67 — Sen* 
fence# — Imprisonment may be awarded in 
P^ymtui ot a fine imposed under 
8. 36, but the imprieonment must be simple 


• These local Acts were passed 
Imperial Legialature* 
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4.—Burma continued# 

Aot XIX of 1881 (Forest)—concluded. 

and must be governed by tbo scale laid down 
in 9. 67. I.P.C. QUEICN-Em PRESS v. Nga 
Kywe, L,B.R. 1872 -1892. 410. 

(3) —S. 54-See AiM’Kij.sTK Court, L.B. 
R. 1893—1900, 423. 

(4) —S. 55 — St>r RBSTOK\TlON OF PRO¬ 
PERTY, L.B.U. 1893 — 1900,20. 

(5) —S. G2—Ollor of money t) forest subordi¬ 
nate — Comp^uadablo rffonco — Eficct—Soo 
PENAL Code, s. 214. r> L.B.R. 4S=15 lud. 
Cas. 990=13 Or. L J. 574. 

* Act XYl of 1884 (Gaming). 

[REP., BUR. ACT I OF 1899.j 

U)—S. 5—S^e ACT III OF 1307, fs. 3, 4, 5, 
14, L.B.R. 1872—1S92, 486. 

(2)—s G—Srr ACT III OFJ18G7. s. 13, L.B. 
R. 1872 —IH92, 317. 

* Act XVII of 1881 (Municipality). 

[Rep., ACT XIII OF 1893, s. 18.] 

(1)— Ss. 27 and 145— Prosecutions under the 
Act - Rule 24 of the Rangoon Municipal Rules. 
— Having regard to the fact that the Kingoon 
I Municipal Committee h tve. by r jle^ duly i-'sued 
under the Act and Sin?tion<*d bv tbe Cbicf 
Commissioner, delegated to tbe President of 
their Committee tbcic exooutiv*^ authority in 
respect of s. 145 of tbo Burma Municipal Act, 
their previous sanotion at a meellng is not 
necessary to prosecutions ior oBencos under that 
Act or tbo Rules made under it. MAHOMED 
MOOSA.JEE GOOND^H v. RANGOON MUNICI- 
PaLU'Y, L.B.R. 1872-1892, 468. 

! (2) —S. 75— Delegation ol powers by President 

of J/wnicipahO/ — Dxecultvc auUiouty.'' — 
When tbo President of a Municipality ocb gvtca 
his powers to the vicc*prcsident, the cclegation 
remains in force only so long such president 
' and vice-president continue in cflico. The words 
1 *'executive authoritywith roforonce to s 75 
i of tbo Aot, do not include all that a municipal 
committee may do under that section. Tbo 
determination of the matters referred to in 
Bub- 9 . (1), including the question of componsa- 
tioOf or deciding, under sub*s. (2j, that a build¬ 
ing should be altered or demolished, is not a 
matter of executive authority. MAUNG SHWE 
Ban V. U M.VUNO, L.B.R, 1893 — 1900, 371. 

Slaughtering of animals not in¬ 
tended for sale— Slaughtering at other places,—^ 
The Municipal slaughter-house rules ought not 
to render a person liable to puoidbment foe 
slaughtering an animal outside the slaughter* 
bouse premises. Slaughter bouses are establish¬ 
ed by a Municipality under the provisions of 
s. 79 and are for tbo slaughter of animals for 
sale. There is do penalty for slaughtering an 
animal not intended for eale at a place other 
than the slaughter-house, and the slaughter of 
an animal intended for sale at another place 


• These local Acts were passed by the 
Imperial Legislature. 
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4. —Burma .4c/s—continued. 

Act XVII of 1884 (MuoicipaUty)—couclurfed. 

only renders the person liable to a fine. Queen- 
Emi’ress V. Chokalingau, L B.R. 1893 — 
1900, 383. 

(41—S, 84 —Interpretation of, "or ."—For the 
sake of brevity, “or” has been used in 9. 84 
in the sense of “or” and also in the sense of 
"and." Queen-Empress ».Ma Aung, L.B. 
R. 1893—1900. 348. 

(5)—S- 104— Sentence —Zmposi/ion of daily 
fine.—A Magistrate has no power to impose a 
daily fine by anticipation for an offence which 
has not been committed when the order is made. 
The proper course would be to fir a near day 
for report, and, if it bo found that the order has 
not been cirried out. it is open to prosecute the 
accused, and, on conviction, the daily fine up 
to the date of the report may be impo«ed and 
80 on until the order is complied with. QUEEN- 
Empressv. Noa Paw Hi. L.B.R. 1872-1892. 
421. 


4.—Burma 4cfs—continued. 

Act III of 1889 (Lower Burma Ylllage)—cfd, 

(4)—Ss. 7, 8, 10. 28—Powers of village head, 
man—Abuse of powers—See PENAL CODE 
8S. 161. 381. 14 Cr. L.J. 413 = 20 Ind, Oas. 237 
= 6 Bur. L.T. 92. 

<5)—S- 8—Powers of Deputy Comminioner. 
—Under 3. 8 of Ibe Lower Burma Village Act, 
a Daputy Commissioner can fine, suspend or 
dismiss a village headman for neglect of duty. 
Where, therefore, a Magistrate, citing 8.8 of 
the above Act as his authority, tried, coovioted 
and passed a sentence of fine on a village bead- 
man for neglect of duty, though not authorizsd 
by any provisions of this Act. held that the 
Magistrate had no jurisdiction to do ao. 

Queen-Empress v. Noa San Hla. L.B.B. 
1893-1900. 186. 

(6) —S. Q—See No. 4, supra. 

(7) —Ss. 8, 9, 23—See VILLAGE HEADMAN, 
L.B.R. 1893—1900, 397. 


(6)—8. 145 —See No. 1, supra. 

• Act XX of 1886 (Upper Burma Laws). 

TRep., act XIII 01' 1999, S. 18.] 

(IJ—S. 7 a—Sec PWES, U.B.R. 1897—1901 
Vol. I. 363. 


(2)—Gch. Ill—See ACT VI OP 1864 
U.B.R. 1892-1896. Vol. I, 332. 


s. 2, 


* Act III of 1889 (Lower Burma Village). 

[Rep,, Bur. act VI op i907.] 

(al-Sre EVIDENCE ACT. 1872. a. 25. 3 L.B. 
K. 283 = 6 Cr. L.J. 421, 1 L.B.R. 65. 


(D- Offence not c'lynisable by Ywathugyi— 
Order directing attendance—Ultra, vires.—Insult 
not being an ofience cognizable bv a Ywathugyi 
or headman under the Lower Burma Villagt 
Act, the order issued by him compelling the 
attendance of the accused before him is ultra 
vires, and is, therefore, not legally binding oc 
the accused QUEEN-Empress v. NGA KAUNO 
Kywe, L.B R. 1872-1892 S33. 


(2) —Accused previouslv cofivicled of theft— 
Subsequent commission of an offence punishable 
with 3 years' imprtsonment—Liability to en¬ 
hanced senttnee under s. 75. Penal Code —A 
person duly convicted of theft under s 7 of the 
Lower Burma V.llago Act in case of a subse¬ 
quent oflenco punishable with imprisonment 

‘vt"? ° vJ/rr® upwards under 

Chap XII or Xyil of the Indian Penal Coda 
IS liable to bo dealt with under s. 7.5, Penal 
Code. Queen Empress v. Nga Mauno Gvr 

(3) —S. 7-See Sentence-enhancement 

OF sentence. L.B.R. 1893-1900.378. 


* These looal Acta 
Imperial Legislature. 


were passed bj the 


(8)—S. 9—Ord^r of the village headman to 
keep pigs in enclosure - Disobedience lo such 
order, —The issue o( ao order by a village head* 
that the villagers should keep their pigs 
io enclosures to prevent their trespassing on 
the tields and destroying the paddy crop does 
not appear to be one o£ the publio duties of a 
vilUgo headman which every resident of a village 
roust, under e. 9, assist him in executing* 

Queen-Empress v* Nga Aung Ne, L.B, 
R. 1893^1900, 490. 

® (2)—Burma Land and Revenue Acl^ 
187G Failure to pay capiialion tax at a certain 
^ace on the demand of a village headman.- 
The accused wore ordered by a village bead* 
ni4U by repeated notices to oome and pay their 
capitation tax at a certain place. They fniled 
to do so. They were t-beroupon prosecuted by 
the circle Ihugyi. The accused were convicted 
under s. 9 (2) of the Lower Burma Village Act, 
Held, the conviction was bad. The D'^n-pay 
menb of a revenue is a matter that can be dealt 
with under tho Laud and Revenue Act. Tbs 
provisions of s. 9 (2) of the Lower Burma Villsgs 
Aot are inapplicable, KING EMPEROR v. LO 
PE AND Tein Tni. 4 L B,R 150=7 Cr. L.J* 
4S0. 

(10)—S. 9 (2 )—Application of section.— 
mere breach of one of the rules, issued under 
8. 6 (1) of the Act, cannot amount to an ofleoce 
and does not justify a conviction under s 9 (2) 
of the Act. The essence of an offenoei under 
that section, is refusal or neglect to comply 
with tho requisition of a headman. To support 
a conviction under that section, it must, there¬ 
fore, be proved that the headman made a 
oertaiQ tequisitioo to the accused and that the 
accused refused or neglected to enmoly with 
King Emperor V, Panzi, 3L B.R. 98=3Cf. 
L.J. 22. 

fll)—S. 9 (2)—See CONTEMPT OP LAWFUL* 
AUTHORITY, L.B.R. 1893—1900, 218. 

9~See No. 7, supra. 
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4,—Burma Acts —continued. 


Act 111 of 1B89 (Lower Borraa Village)— cld. 

(19)—5s. 9 (2), 20 (2l— Power of Deputy 
Commissioner (o revise ywathugyi's orrfer,— 
B. 20, q 1.2, empowers tbc Deputy Commissioner 
to revise tbe order given by the village bead- 
man. The High Court will bo in a position to 
deal with tbc conviction or sentence, under s. 9, 
ol. (2), only after the order of tbe village head* 
man has been cancelled. QURBN EMPRESS 
v» NGA CHO. L.B.R. 1893-1900. 147. 

(13) —8. 10—See No. 4, sitpr^^ 

(14) —S. 13—Zmprtsonmenf in default of pay• 
fnent of fine illegal^General Clauses Act (I of 
186S), s. 5— Penal CodCt ss. 63 to 70.—A 
flentenco of more than one-fourtb of 15 days' 
imprisonment in default of payment of a fine 
imposed under s, 13. Lower Burma Village Act. 
is illegal. S. 5. General Clauses Act (1868), 
makes ss. 63 to 70 of tbe Penal Code applicable, 
where imprisonment is awardable as well as 
fine. Queen-Empress v. Nga nyein, L B. 
R. 1893—1900. 141. 

(15) —5. 13-4—Pwe. what constitutes. —An 
assembly oi villagers, at which there is music, 
and two of the village girls dance, id not a pwe 
under tbe Act as amended by Act II of 1901, 
unless the Local Government declare, by a 
Bpecifio notification under tbe Act, such an 
assembly to be a pwe. King-Emperor v. Nga 
Pyu, 4 L.B.R. 43 = 6 Cr. L J. 280, 


(16)-^5, 13 A—Pool races not pwes —The 
accused, who were concerned in a foot race, 
were prosecuted for bolding an unlicensed pwe, 
under a. 13 A of the Act, as amended by Rurma 
Act II of 1901. and convicted and sentenced to 
fine : held, on a reference to tbe Chief Court, 
that the general expression ** other like race,” 
in cl. 3 of 8. 13-A, oanoot cover foot*races, and, 
though it might bo open to the executive, 
under the last portion of that clause, to declare 
them by notifioation to be pwes in certain local 
areas, in the absence of such a declaration, it 
^QDob be held that foot*races are pwes as 
defined in the Village Act. KINO EMPEROR 
V. CHAN B, 3 L B.R. 93 = 3 Cr. L J, 18. 


(17) S* IS*A— Pwo, meaning of — Lowe) 
Tovms Act, 5. 7 A.—The term “ pwe ’ 
^ Lower Burma Vjlleg< 

Lower Burms 

Towns Act, 1892, does not include such enter 
teinments ot gatherings as cart-races or pony 
races, it merely refers to entertainments of i 

namely, sat-pwes and ynh the 

110 P 1 L B R 


rii!. action.—B. 19 ol 

^wer Burma Village Act refers to a compi 

PftnVn constitutes an ofleoce uodei 

T n- deoarfmeDtally under n. 3 ol 

Lower Burma Village Act. Shwk YI v. Cro 

fR ■ ifn® t®’t ® 1898—1900. 397. 

[il., 14 Or.L.J. 413-20 Ind. Caa. 237.] 

20-Sae No. 12. supra. 

<20)—8. 28—Sm No. 4, aupra. 


4 —Burma Acts —continued. 

*Act XI of 1889 (Lower Burma Courts). 

[Rkp.. Act VI OF 1900. S. 49.] 

(n)—Srr SANCTION TO PHOSECUTR—REVO¬ 
CATION OF SANCTION.L.B.R.189H—1900, 6*29. 

(1) —Ss. 50 and C9—Cruai>inZ ensr —A 
petition prosentod to tbo Specml Court under 
8. 50, cl. (5), Lower Burin;i Courts Act, by a 
person considering himnolf agf>rievod by an 
order of tbo Recs.'rder, silling as Insolvency 
Commissioner, made under s. 50 of tho 
lusolveot Act| comes before the Special Court 
as a criminal case, and is, therefore, to bo 
dealt with, in case of diflcronca of opinion 
becwocD the members of tbe Bpccial Court, 
under 8. 69, ol. (e) of tbc Lower Burma Courts 
Act. Tho punisbmont, which can be awarded 
under s. SO of tbe Insolvent Act. is a punish¬ 
ment for something which tbe person to bo 
punished has done, and is notinflicied in order 
to compel him to do something in the future, 
and tbe case in which it is inll^ctod is. there- 
fore, a criminal oa«e Yeo Bwee CnooN 
alias Bahu v. Chartered Bknk op India, 
AUSTRALIA, AND China, Rangoon. 19 C. 60S. 
(17 C. 209, P.i 

(2) —8. 69— No, 1, sui.ra. 

(3l—Se. 86 and 87—See LEG \L PRACTI¬ 
TIONERS—ADVOCATE, L.B. R, 1872 — 1892, 
2C0. 

(4)—S. 87—See No, 3, supra^ 

* Act IX of 1892 (Lower Burma Towns). 

[REP., BUR, Act III OK 1907.] 

(1) —5. 6, cL ik) —,4s$tsfa>iee by headman of 
a toard^Lunil of assistance. —Tbe general 
assidtanco which tho headman of a ward is 
required by s. 5 Ik) to give to all officers of tbe 
Givernmont and Municipal officers in tbe 
executiou of their public duties must be limited 
to assistance within tbc headman’s ward. 
QUEEN Empress v. nga Po Kin, L.B.R. 
1893 — 1900, 454. 

(2) — Ss. 0 (as amended by s. 4, Act XVIII of 
1895) and Village headman refusing to 
assist—Offence triable by a MaQistrate’ -Crim. 
Pro. Code (1682). s. 4 fp). —A village beadmaot 
rofaeing, without good reason* to assist at a 
search for opium, when required to do so by an 
Ezcipe Sergeant, and thereby rendering himself 
liable to fine for an offence punisbabto under 
a. 6 of tbe above Act, commits an offence within 
tbe meaning ol e. 4 (p), Grim. Pro. Code. Such 
an offence must be enquired into and tried by 
a Magistrate. 8. 8 of the Act has no application 
to orders passed in criminal proceedings for 
offences under the Act QUEEN-EmprBSS v. 
NGA ZUNi L.B R. 1893—1900, 329. 

(3) —8. 7-A—See Bur. ACT III op 1889, 
0. 13-A, 1 L.B.H, 110, P.B. 

(4) —8. 8—See No. 2, supra. 


* These local Acts were passed by the 

Imperial Legislature, 
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4.— Burma 4 c/s—continued. 

Act II of 1698 (Perrieti). 

IN- PART ACT II OF 1901. AMEND¬ 
ED, BUR- ACT II OK 1809.] 

(D—5s. 12, 14. 15. 25 and 27.—Isolated acts 
of conveying goods or passengers in a boat for 
hire witbin tbe limits of a ferry is not punish¬ 
able under Ihe Ferrie.s Act. Queen-Empress 
V, NGaCHAN THA, U.B.R. 1897—1901, Vol. I 
194. 


(2) —S. 14-See No. 1, sxipra. 

(3) —S. 15—See No. 1. supra. 

(1)—S. 25 —See No. 1, SHpra. 

(5)—5s. 2.5 and ‘2G (6)—Some of the accKsed 
hirir^g o'.her accusal to carry betel leaves from 
one. pla':e to flno//jer—Sampans o/ those Inred 
whether Urry boats—Neither fraudulent cross- 
wq of pubbe ferry nor user of landinq place, 
u-ithout pnyviq ferry toll, shown—U'heiher 
offence under del committed —Where the evi- 
denco, at most, showed that the first three 
accused employed the other three for hire to 
carry their betel leaves from one place to 
another witbin the limits of a ferry. Held, 
that the sampans of the accused, who were 
hired, did not thereby become “ ferry boats *’ 
plying for biro beiweeu Iwc fired points 
for all comers indiscriminately, and that no 
offenco w.as disclosed under s. 25 of the Burma 
terries Act. None of tbe accused having been 
shown to Lsve fraudulently or forcibly crossed 
the pnblic ferry or used the landing place with¬ 
out paying the terry toll. heUl, there was no 
evidence of an offence under s. 26 (6). Po U 

V. Kino-Emperou. 14 Bur. L.R. 22=7 Cr. L. 
u. 31J. 


(6)—S. 26—Sec No. 5. supra. 

—8. 27—Sec No. 1. sujrra. 

Act III of 1898 (Iduolcipality). 

TAmended. Act VI of 1900. S. 47.] 

(1)—5s. 92 (1). ('2). (3), iflo —Notice of inter 
t.on to butld—Direclioii of Muni -ioal CommitU 
to leave space, disobedience of—Prosecution (c 
dtsolifdtence of suc-cssive directions—Previot. 
acquittals whether a bar to subsequent prosrev 
iion-Crxm. Pro. Code (1898i. s. 403-durisji. 
Don 0/ Court to consider the reasonableness r 

Coinmttfcc-Crm. Pro Cod 
U8J8), s. 403-Application of.—A, just befor 
ho began to erect a building, gave notice of hi 
intention to do so to the Municipal Committe 
^'.^2 (1). After ho began to build, bu 
within sumontbs from the receipt of his notice 
the Municipal Committee issued, undera 121-A 
notice requiring A to leave space about tbi 
building for scavenging purposes, a disobcyei 
the notice. He was prosecuted and acquitted 
Again, notice was issued under s. 92 (2) re 

quiring A to leave space within a month H. 

was prosecuted for di^sobedience and acquittec 

.Committee issued a^ootioi 
under s. 92 (3) requiring A to alter the buildim 
so as to leave space for conseevanoy and 
prosecuted him for disobeying suob notice. A 


4e —Burma 4cfs—continued, 

Ace HI of 1898 (Municipality)— 

pleaded, iKte^ alid, that (1) the t^o previous 
acquittals were a bar to the prosecution and (9) 
that the order of tbe ComiBittee was not lawful 
or reasonable, there being sufficient means of 
acc683 for scavenfiing purposes from the back, 
but he was convicted, Beld, that, as he has 
now bceo convicted of disobeying a notice 
issued under s. 92 (3), tbe offence is not the 
same offence as either of the previous oOences, 
and that he has not been convicted on the 
same facts for another offence for which a 
different charge might have been made under 
s. 2clG, Grim. Pro. Code, at the previous trial,as 
some of the facts constitutiug tbe present oSeoce 
were Df>t in existence at tbo time of the former 
trials, and so, s. 403, Grim. Pro, Code, does not 
apply. Held, also, tbe notice given by the 
I Committeo was a lawful one, and, when it is 
lawful, the Court has no juri^^diction under 
I s. 180 to consider whether such order is reason¬ 
able or not. Obiter :S. 403. Grim. Pro. Code, 
does not direct that a person shall be acquitted, 
but that be shall not bo tried. So, an order of 
acquittal canuot be passed under s. 403, on tbe 
ground that the accused bad been previously 
acquitted. OBORNO CHAa.^N CH0\VDHRY v- 
Kino Embekou. 5 L.B.R. 12«9 Cr. L. J. 878 
= 2 Ind. Cas. 357. 

(2)-5s. 92 (3), (4), 180-4cf of building with¬ 
out per>?nsstnn not 2 >unishnble’^Absence of eny 
notice (o the accused regarding his breach of IdW 
or bt^edaw — Appeal ^Continuing breach.^ 
Maung Po Tok was prosecuted under 8. 180 of 
tho Burma I^Iunicipal Act under tbe foilowiog 
circumstances. He applied for permission to 
erect a sayat putting in plane, which were ap¬ 
proved of by the Municipal Committee, Bassein. 
Ho then erected tbe ^ayat in contravention of 
tbe plans, for bo proceeded to erect a portico* 
Complaint was made and ho was ordered by 
written notice to stop going on with the 
erection of the portico. After that Po Tok 
asked that the portico bo allowed to stand, but 
the President of the Committee rejected the 
request and ordered Po Tok’s prosecution fof 
building contrary to tho plan, The Magistrate 
found that bo did not stop when ordered to 
do so and that no notice appeared to have 
been issued requiring bim to pull down or 
dismantle tbe extension. He found that Po 
Tok bad departed from the sanctioned 
without permission and that ho had oreotedr 
or began to erect, in contraveDtion of the 
byc-laws, tbe portico. He found him guilty 
of a breach, in contravention of s. 92 (3) (4) 
of tbe Municipal Act and bye-laws framed 
under the Act, and directed that ho pay a 
fine of Rs. 50, and in case of a oontiouiog 
breach a further fine of Rs. 6 a day fo' 
every day in which the erection continued 
to exist after seven days from the 95th May. 
MauDg Po Tok then applied for revision of 
this order to tbe Sessions Judge who referred 
the case to the Chief Coact: Held, thatt 
although at first sight the order of the Magis¬ 
trate might seem to be more than an order d 
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•4. —Burma 4cfs—oontiouod. 

Act III of 1898 {Vl\iuic\p^\\ty)—continued. 

fine of R9. 50 only ^nd. theroforo, appealable, 
but that, looking at the fact$, tberc was no 
coDtiouiug breach of any notico issued by the 
UunicipalUy, as uo notice was proved to have 
been issued under s. 02 (3) or (4) requiring tLe 
portico to be altered or demolishoi: tbal, there¬ 
fore. that portion of the order seemed to bo 
meaningless and iuoperativo atid appeared m be 
only for 50 aud was thus not appealable. 

B. 180 makes punisbablo the disobedience of 
a bye-law or any lawful direction given by the 
Committee by public notice under the powers 
conferred upon it by Chap. Yl. or any notice in 
writing lawfully issued by it under the powers 
so coDlerted, or failure to comply with the con* , 
ditioDS subject to which any permisj^ion is given 
by the Committee under those powers. Au ^ 
erection in coatraventioD of plins is not in 
itself or by it:>clf alone punishable, as there is 
no byedaw rendering punishable the mere : 
erection of a building in contravention of a I 
plan. Emperor v. M\ung Po Tok, 8 Ind. 
Cas. g83«ll Cr. L J. 745. 

(3)—S. 94 {2)—See BUR. ACT V OF 1880. 
SB. 2. 17. 18, 4 L,B R. 153«7 Cr.LJ. 4C2, 

(41—S3* 99.100 and 154—Poinfs to be j^roved 
bfi prosecution,—In a prosscution under ss. 99. 
100 and 154. Burma Municipal Act. for 
slaughtering an animal within the limits of a 
Municipality in a place not licensed for that 
purpose, tbe prosccutiou must prove uot only 
that the animal was slaughtered in such a 
place, but it was slaughtered for tbo sale of its 
flesh. ALLY H08SAIN v. KING-EMPEUOR, 
U.B.R. 1904i 2od Quarter. Municipal 1. 

(5J—S. lOO^See No. 4, 

{Q)—S. 121 —Scope of secliort .—This section 
empowers the Comriittee to require an owner 
to allow the scrvnnta of the Committee reason* 
able access to, or passage over, bis land for 
eoavonging purposes, whether these purposes 
ooocern tbo land io question or other land. 
Mapaua V. Municipal Committee of 
Mandalay. U.B.R. 1897—1901. 230. 

(7)—Ss. 180. 147 and 180—Premises unfit for 
human habitation—Notice by Municipal Com* 
mxtiee prohibiting use of premises until further 
t^ders— Denting of premises — Prosecution — 
^egaUiy of order of Municipal CoinmiUee — 
Caned tn guesfton’* — Ultra vires—A/agis- 
Irate nof Afunicipaf Committee to decide if 
premises fit for haftifafion. ’—An owner of a 
'"^es required by the Rangoon Muoici- 
pal Committee under e. 180 ol the Burma 
Mi^ioipal Act to refraio from using it as it was 
unuttor human habitation io coosequence of 
Its insaDitary condition, until tbe Committee 
e ou a be satisfied that the said premises bad 
been rendered fit for suoh use.* The owner 
carried out some repairs and reported that the 
house had been tboronghlj cleaned and painted 

ioBpeolioo. The Health 
Officer replied that sometbing further was re¬ 
quired to make the building sanitary but the 


4. — Burma 4cfs—coutinuod. 

Act III of 1898 (Municipality) 

owner let the hou>o ro a (eniiot. Ho w<a8 pro- 
sci'Uled uodiT ^5 1''0 ol the Hurnia Municipal 
Act lor disobedi«'(/e of tbo notico and was 
convicted, tbe Mi?:i-lr,iro Iv'lding that s. 147 
cnu<'lsthit uo ord»*r made under s, l.’50 should 
bo liable to bo called in <iuo>non otherwise 
th\n by an appeal to the Cnniu)i'>'^ioncr under 

5. 117. Ucld, !hit llic \v'rdt«** no s*uoh order 
shall bo liable to be c illrii lu quo-«li( n otherwise 
than by such >ippcAl'* iii s. 117 (»f tbe Act 
should not be interpreted hs pi\ vouting au 
accused person from chullooging tbo urJcr as 
ultra Vive’S by way of defence to a rrinnnal 
charge: held. aUo, reversing the coiniction md 
scu'ctjco tbit tbe p rnon of tbe Coiuinittee's 
order prohibiting tho u«e of thr* hou'=e “until 
such time as tbo .-i.iid Commitleo i ^ sail (i^d itc.*' 
wa< ultra vires, S. 130 did not make tin? Com¬ 
mittee the judge of the (lue^ticu wheihec tbe 
bouse bad been made lit for babilation. It 
wisa question of fact to be dccidtcl by tbe 
Magi'trite if the Committ'-o saw tit lo prose¬ 
cute. liiCETTO. J.F. V. llANCiOON MUNICIPAL 
COMMITTFE. 4 L.B.R. 144«14 Bur. L.R. 125 
»7 Cr. L J. 441. 

(8)—Ss l.P)(M ICtO — Construction of term 

** wt'od/' —S. 183 (l)fd the Act prohibits the 
storage for trade purposes of wood in an infUm- 
maUlo coadiliou, and it is mini«atcrial whether 
it JS iu a manufactured or unmanufactured 
shape. NAGORE Meeua v. RANGOON l^IUNI- 
CIPALITV, 2 L.B.R. 70. 

(9 )—Bye law (2) undtr s. 142 (c), .s —(/n- 
licensed pawn-brokn - D^finitton of pau‘7i broker 
— Indian Contract Act, CU IX,— The mere 
taking of good^ as security for money lent 
would not make the lender a pawo-breker. To 
show that a pcrvSon comes wiibiu tbn detiuitioo 
of pawn-broker, it mu«t bo proved that bo 
carries on tbe business of lending money on tbe 
security of goods pledged to him, and that he 
bolds himself out to lend money on suoh 
security and is in tbe habit of doing so, 
Where a person took goods in pawn for two 
loans of Us. 20 and Hs. 10 and took also an 
** on dumaod note " for tbe loan of R^. 20, but 
not for that of Rs. 10, which was explained by 
the fact that he was not in tbe habit of taking 
such*, a receipt for loans of le?e than Rs, 20 
when property was kept with him as collateral 
security, held, that the laot that tbe accused 
belonged to tbe Cbotty community, who carry 
on the business of moDoy-lenders and hold 
themselves out as such* and also the admission 
of tbe accused, made the accused a pawn¬ 
broker, and. as such, be was guilty of an offence 
punishable under s. 160 of tbo Burma Munici¬ 
pal Act, in not having obtained a license from 
the Municipal authorities. In India, tbo 
English Law on the subject of pawning and 
pawn-brokers is not applicable. But Cb. IX of 
tbe Indian Contract Act is tbe law in force in 
India. According to Indian Law. there can be 
a taking in pawn even though no fixed time be 
agreed on for repayment of the loan* on account 





633 


THE ALL INDIA DIGEaT. 


G84 


4 —Burma /Ic/s—coDfcinucd. 

Act III of 1898 (UuDicipality)—'contmued. 

of which goods aro deposited as security. KING* 
Emi’Kuok V. Kannappa Cretty. 4 L B.R. 
8 = 6 Cr. L.J. 118. 

(lO)-Ss. 142 if), leo— "Market," lest o/.— 
The test to find whether a market bae beeo 
established without sanction in contravention 
of Ibo bye law is whether the use of the place 
constituted a disturbance of market rights. 
VVhen a zayai is partitioned tff into stalls, aod 
tho public ate allowed to como there, aud 
occupy stalls for daily fees for tho purpose of 
sale of goods, that constitutes a disturbance of 
the market rights of the Municipality. It doe.s 
not matter whelhec the number of sellers is 
three or thirty. If three can do so without 
question, there is no reason why thirty should 
do the same. The only didcreiiue is that 
the disturoanceof mackel rights is more appa- 
rent in one case ibao in tho other KING* 
Emperor v. Noa Ba, l U B.R. 1902-1903 
Municipal, 1 , (ii B. iO(i, F) 

(lll-Ss. J42 (rl». 180, 202, Di,e-lau's. 19,20 
fravicd f/icrctmder—Ultra yiresi—runishmenl 
for oreach of bye-law Xo. 19-Nviicc must re¬ 
quire allerations that a>e reasonable and 
possih/p.—Clause (c) of by-law 19 framed by the 
Rangoon Municipality requiring the owners of 
lodging houses "to make such alterations in 
tho coostruciionand in the sanitary appliances 
and water supply of the building as may seem 
necessary for keeping the building in a whole¬ 
some condition" is not ultra vires, as tho 
flaming of such a clause is authorized by sub cl. 
(Ill) of,e. 142 (d), svbicb tueDtioo9 ouo o( tho 
objects of suoh byo«l;iw^ to be to promote clean- 
Imees aud ventilation in lodging bouses, and 
rules for promoting vcnlilatiou must by tboir 
naturo provide for the necessary structural alter- 
atiODS when the purposes of the bye law cannot 

bo attained without them. A notice to be valid 

must be reasouahle and possible to comply 
with, lb 18 not reasouHble to require a house 
owner to remove the htrioes to a site outside 
and quite separate from the main building when 
no such site isavailahle, nor to require him to 
oloso the latrines wiihout ihe provision of aov 
others. Partial Mairtry v. Emperor, 14 
^ 484 = 20 Ind. Cas-740 = 6 Bur. L T 

IflO. * 

(12) Se 147— See No* 7, 

{13}—8a iSi^See No. 4, supra* 

(14)—Be 160—Se6 No. 8, supra. 

{^5)—S. 162 D Driving a vehicle"— 
Riding a bicycle-" Vehicle "-"Dr.vma "-A 

f P'operJy be said to 

of ihp ® meaoiog of s. 162-B 

of the Municipal Act. and he is guilty of the 

Umof’° h after dark without 

lainps when he is found riding his biovcla 

without a light after dark. The frord 'vehicle' 

ncludes a bicycle driven by human energy ; 

includes application of human 
energy to thft pedals ot a bioyole. Empfror 
y.NOA THAZ4N. 12Cf. L J. 873t“a Ind 

Ca8.837-4Bur. L.T. IS*. ^ 


—Burma i4cfs—oontinued. 

Act III of 1898 (Municipality)—conc/uded. 

1G3—Afcrc leliing off a fire^haiioofif 
whUher au o^e?icc.—The Jetting cfl a 
balloon wubio a muoicipal town ii not of itself 
an offence, as s. 163 of the Municipal Act 
merely requires that the consent of certain 
ofBccrs shall be obtained previous to doiogsoi 
sbowiDg that the act in ilseJf, under permission, 
is not a dangerous one. The mere Jetting ,ofi 
of a tire-balJoon, therefore, in the absence of 
proof of rashness or negligence cannot be a 
ground of conviction. Queen-KmpresS v. 
Nga Bo Gale, L.B.R. 1893—190U, 628. 

i^O^Dtsobedience to notice.^lu 
profecations under s. 180, for disobedience to a 
nctioe issued under s. 114, legal evidence of the 
terms of the noti'^e and of the period allowed 
by iho notice lor complyiog with it ought to be 
given. A Magiatr^^te ordering a person to obey 
a notice issued by iho Municipality under s. 114 
acts 7iltra vves, Kinu-EwBEHOR v, ABDUL 
GaNI NaikvvaYa, 1 U B.R. 1902—1903, 
Municipal, 3. 

(18) -8.180—Sec Nos. J,2,7/J, 10, 11 ,suprd* 

(19) —5s. 180 (1), 105^Prosecution for not 
obcuing order ot Municipalily — Convtclion^ 
Fine for a coniingtnt o/ence—Lrjahfy.—la 
ooDvictiug a person uuder e. IbO (1) of the Act 
for not obeying an order of tho Municipal 
Committee to vacate bis bouse in forty-eight 
hours, tho Magistrate ordered the accused to 
vacite the bouse iu five days, failing which to 
pay a fine of Rs. 5 for every day of non-com* 
pliADce, Bild, (1) the Magistrate had no 
autboriiy to extend the lime grar^ted by the 
Municipality, and to give five days’ time for 
the accused to vacate. (2) He had no aulhocily 
to inflict a fine contingent on future events. W 
the disobedience continued, a fresh proseoution 
might be instituted, and, if coovicied in such 
pcosecuiinn, tho Magistrate oould inflict a fict 
not exceeding Rs. 6 lor everyday of disobedience* 
King Kmvkuoh v, Po Nan, 4 L.B.R. 44-6 
Cr L J. 281. [R , 8 Cr. L.J. 505*14 Bur. L* 
R- 250 = 4 L.B.R. 300.] 

(20>—Si 195—Prosecutions when No 

Court can take cognizince of any offence punish¬ 
able Under the Act except on the complaint of 
a person authorised by the Committee. KINO* 
Emberor V, ABDUL Mawzit, 2 L.B.R 124* 

(21)—8. 195 —See No. 19, supra. 

(2i)—S. 202 —Sec No, 11, supra. 

Act I of 1699 (Gambling). 

[Ss 6, 8, 9, 12, 14, AM., Bur. act I Of 
1905 ] 

(1)— Abuse to which ii may be put^Care fi* 
qtiired of Magistrates in administering 
There ia great danger that the gambling law as 
it stands may be made a means by unscrupu¬ 
lous persons of harassing and oppresdingporsoof 
on charges of gambling, and Magistrates sbouW 
be careful to see that precautions are used to 
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4,—Burma Acts —contioued. 

Act I of 1699 (GarobHogl^confinuecf, 

avoid uoneoessary hardship, and to follow 
itriotly the procedure laid do^o by law, 
Queen-empbess V. Nga Lu Gyx, 1 L B.R. 
49. 

(9)—See Grim. Pro. Code* i898, ss. 4 (i) (6) 
and 190 (1) (6), 2 L.B.R. 146. 

(3) —S, 3—Ti Game — Though a 

game of Ti is uot spcoifically dedoed in ibe Act, 
a Tojffle game comes withm the dedoilion of 

Ti or other game or pretended game of a 
like nature in a. 3, sub-s. (3)» cl. (b) of the 
Act and is, therefore, equally punishable with a 
game ot Ti. MaUNO PO THa v, QUERN- 
EMPRESS. U.B.R. 1S92—1896. Voi. 1, 112. 

(4) —Ss. 3 fa), 5, 10— 0 / gamblers by 

village headman illegal —Coins not necessarily 
instruments of gaming,^ A village headman 
not being a police officer is not empowered to 
arrest people wbdm be finds gambling in a 
publio pUce, and it is illegal for the police to 
take cognizance of the offence on the bead- 
man's report* Coins are not necessarily instru- 
ments of gaming, bat may be so in certain 
oonditions. Coins found in the possession of a 
person arrested under s. 5 of the Act are not 
liable to seizure ard forfeiture unless there is 
evidence to show th'it they wore used or 101 end¬ 
ed for the purpose of gamiog. The fact that 
the arrest is illegal doe^ not invalidate a trial. 
KlNO EMPEUOR V NGA THU DaW. 2 L B R. 
80, (L B.R. 1972-1892, 281. L.B.R. 1893 1900, 
647, 1 L.B R, 65, 1 U B.R. 211, L.B.R, 1893 
— 1900, 369, ft.), [ft.* 14 Cr. L. J- 413 = 20 

Ind, Cas. 237.] 

( 6 )^ 35 . 3 ^ 6 , 7—S. 103 of the Ctim. Pro. 
Code — Common gaming hou<e. —Though the 
Inspector of Police should not have addvd any 
new items to the list of things seized at a search 
held under 8 . 103 of the Crim. Pro. Code, lieid^ 
that his doing so was not a breach which could 
invalidate the search* Though the profits of 
gambling were devoted to Club Promises and 
not lor the profit ot gain of the Club, the 
place might still come under the definition of 
common gaming bou^e" under 8 . 3 of the 
Aot. HtAUNO V. KINO-EmPEROH, 7 Bur L. 
T, 163^18 Cr.L.J. 823^24 lod. Cas. 839. 

(6 )—Si. 8,7, 11, 12 —Cowmen paming-house 
—Pfeiumpfton on/Indinj ^aminp instruments. 
—The definition of common gaming-house in 
■• 8 of the Burma Gambling Act applies to 
private as well as to publio houses and places, 
and Bs. 11 and 12 render players in, and the 
owners, occupiers and users of, common gaming- 
housee liable to punishment. Where a house 
is entered and seerobed under s» 6 of the Aot, 
and gaming instruments found therein, the 
presumption mentioned in e. 7 arises, although 
there is no proof of any payment of commission 
by the players to the keeper. EmPBROB v. 
PC Yin, 12 Cf*L.J, 60^9 Isd, Oat. 490. 

(7)—Si* 8 | 7,12—“ Common gaming-house^*^ 
Preeumpiton under s.l—Whether rebuiUd by 


4. - Burma Acts —continned. 

Act I of 1899 (Gambling)—continued, 

cii cKwsfanccs — ftrtision —Power to interfere 
with Since7}ces of perso7is uho have not appealed. 
—Whero there is no independent evidouce as to 
the actual taking of the commission by the 
accused and the conviction ot ibo accused rests 
CD the tare presumption coupled with the dis¬ 
covery of tbo inslruDJcnts of gaming under 8, 7 
of tho Burma Gumbung Act, it is necessary to 
consider very carefully whether ihc legal 
presumption is rebutted by the eircumsiarces 
of tho case and by the evidence produced for 
the defence. In cxcrci»*o of its reviMon li juris¬ 
diction, tho High Court cai), on the appeal uf 
one accused, deal with the fentcnces passed on 
the other co-accubed who have nnt appealed. 
T. R. 8 Chari v. p:mperou. 12 Gr. L J. 250 
s to lod. Cas. 792. 

{8\~S. i—Game ol skilL^ln the games of 
thenbonpe or dominoes, as played in burm«, 
ihe element of chance is so tiuborduiatcd to thy 
element of &kill that the g^tne must be locked 
upon as a game of the kind contemplated by 
8. 4 of the Burma Gambling Act. E&IPEUOU 
V. TUN ZUN, 8 lod Cas. 45l =3 Bur. L.T. 66. 

( 9 ,_Ss. 4 ^ 10 , 11 and 12 .—Game o/gonnyio* 
— The game of gmnyin is one of pure skill and 
dee? not, ihcreiore. come under the provisions 
of the law against public gauiing. QUEEN- 
KMFRRSS V NGA SHWE ZlN. U-B.R- 1897— 
1901, Vol, 1. 209. 

(lOl—S. b^Gnmbling in a public place — 
Power of police to at rest witho 2 il warraJiL — 
Tho procedure of a police officer in arresting 
an aocu^ed without warrant on the mere re¬ 
port of HD Ayatok was held to be illegal. Under 
8 5 of the Gambling Act, a police officer, who 
find? people gambling in apar)lic place, may 
arrest them He has no power to arrest with¬ 
out warrant people who are reported to him to 
have 80 played, when be bimseU has not come 
upon them iu the act, CrOV.'N v. THA DUN, 
j L.B.R 267. 

(Ill—S 5—No, 4, supra, 

(12) —S 3 6 and 10 —Pojt^er 0 /police officer to 

a police officer sees a man gambling 
in a place to which tbe public have access, be 
bimr^ell may arrest him then and there, or, it 
be escapes (or the time, subsequently. But it 
would not bo legal lor a police officer, who 
ehould come upon a number of persons gam* 
bling. subsequently to arrest persons reported to 
have been present but whom he himself did 
not see or recognise. QUEEN-EmRRESS v. 
Nga 8U* U.B.R. 1897—1901, Yol. 1* 211* 

( 13 ) — 53 . 5 and lO-^Oambling in licensed 
toddy-shop—Toddy shop not a public place.— 
A Itceosed toddy shop is not a place to which 
tbe publio have access within tbe meaning of 
BS. 6 and 10 of the Burma Gambliog Aot, 1899* 
Be. 6 and 10 of tbe Gambling Act are aimed at 
gambling in streets and thoroughfares and other 

I similar places to which tbe poblio have access, 
) and gambling 10 bouses ia dealt with in other 
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4. Burma cootinued. 

Act I of 1899 iGambling)—coKlmucd. 

part.s of the Act and under different conditions 
An KoN V. Kino Emperor. 2 L.B R. i9s. 

1872—18U2. 3l7. R., 
[L.llLc. L.J. 737 = 8 Ind. CaA. 949 = 3 Bur. 
L, 1. 121, 4 Bur. L.T, 71 = 10 Ind. Cas.775.J 

(>~^iSueof warrant—Further i^roce- 
au>e.~\Vheo a warrant is issued under s. 6 of 
this Act, it should bo exi*cuted in accordaoce 
v^nh the provi^ioQs of ihdt bcctiou. All tho 
persons found in the common c^ming^house 
are not to be indKcrimin u^^ly taken into cus¬ 
tody and brought boJoro a Migiscrato for trial, 

W 2 -U' 6 , YoL I: “ B R 


(15)—S. 6—5ce No. 5, nupra. 

(18) Ss. 6 and 7 —/isug r-/ warraiil undtr 

secnous.—Before the pr'sumption under s. 7 

can 06 drawn, it must be shown that the sc.arch 

was made in stiict accordance wjib t)ie nrovi- 

8ions of s, 6. The w.arrant must be issued 

after the information has been r.corded and 

t^be provisions ^f s. 103. Ctim. Pro. Code, must 

be observed in tbe search Held. also. that, as 

a matter of practice, tbe information and 

grounds of belief recorded under 8.6 should 

always he filed with the record of the trial. 

\7'/; yUEEN-EMl'itKSS. U.B.R. 1857- 
1901. Yol. I, 213. 

^ T-^'Ower Burma T-.ionsAcl, 
S.4 OJJictr exccufnig search icartanl—Neees- 
siuj for iioo resiectable inhabitants of locnltlb to 
witness sea fell —Eleadmni of loaids, whether 
proper witnesses - Crtm. Pro. Cede (1608) 

a‘'~^ cannot bo deemed to be entered 
under the provisions of s. 6 of tbe Burma 

Officer autho¬ 
rised by tbe warrant bo accompanied by two 
respectable inhabitants of tho locality within 
the meaning of s. 103. Grim. Pro. Code. The 
intentinn of the Legislature in framing s. 103. 

• Code, should be eonsidored iu decid¬ 

ing whether the word " iuhabitants - should be 

thpr'ir'“K^' o^^'°ary sense, or whe- 

ther It should be ro.stncted so as to exclude a 

certain class of ‘inhabitants.” The intention 

douS? to have been beyond 

fd with are conduct¬ 

ed with decency and in order, and that no 

wtODg-doing, such as the planting of articles 

by the Police m the house searched, should 

take place, .he regularity and proper conduct 

of the search was to be secured by two or mo?e 

witnesses and. this being so. i^eems “ be 

thoalT be^chos* only thote 

snouid be chosen as witnesses, who can he 

fn™' A -and ability 

wnnirld Particular duty 

required of them, can be felt. The intention^ 

7° ®*®*“<*® from the category of 
inhabitants, those in whom confidence oo^uld 

Dot be felt and those against whom a reason- 
able suspicion arues that they may not carry out 
the duty required of them. Headmen of wards 


4. —Burma 4c/s—continued. 

Act I of 1899 (Garabliog)—confinwed. 

in the City of Rangoon are appointed by the 
Commissioner of Police, aud it bas become the 
praotico to constantly use them as witnesses of 
searches. They further have certain police 
duties to do. They may be good and respect¬ 
able men. but. under the circumstances, it would 
be daugernus to hold that they are of the class 
of those whom the law intended to be called as 
witnesses of boarches. While they have police 
duties, are constantly called oo to attend seatch- 
Ci. aii.I arc appointed by the police, there 
cannot oe that confidence in their doing the 
duly required of them wbicb tbero ought to bOi 
aod ibey belong to that cl^iss which the law 
never intended witnesses to be chosen from. 
The bou'^e, entered in the pre^^ent c^se, there- 
I i^re, was not entered under tho provisions of a. 6 
I of tbo Burma Gimblitig Aot and the presump- 
I tioa under a 7 of the Aot cannot he drawn, 
KINO^^;^[}>RROU V. KWR Han. 14 Bar. L,R. 
8I=»4 L.B R, 213 = 7 Cr. L J. 479. 

ll^^-Ss.Gnnd 7-Crim Pro. Code (1898), 
ss. 102 and Presumption from aiscovery of 
jnsfrRmciWs for gaming — Common gomxng^ 
house — List of things seized tn search .—Tbe ao* 
cased wore coovicted under the GambUng Act, 
some under s. H for being prC'^cDt in acommoo 
gambling house for the purpose of garuing, aod 
others under a, 12 for keeping a common gam¬ 
ing house. When a bousGi catered under tbe 
provisions of s. 6 of tbe Aot, is found to coo- 
tain any instroinents of gaming, the presump¬ 
tion under s. 7 IS that «ueh hou^© is a common 
gaming bouse and that tbe persons found there¬ 
in Were then present for the purpose of gaming. 
Under s, 6, tbe search must be made in accord¬ 
ance with the provisions of ss. 102 and 103 of 
the Crim, Pro. Code. Under s 103 of the 
Code, unless the list of the things seized is 
signed by tbo witnesses mentioned in the section, 
the search woild not be legal. Id tho present 
case, a li.st waa made upon three separate sheets 
of paper, the first of which was signed by the 
witnesses, while the rest were not signed. The 
first sheet did nob contain any instruments of 
gaming. The search being thus illegal, the 
prosumptioD under s. 7 does not arise and the 
convictions muat be sot aside. ANA DBWA 

SINQ V. King Emi’Eror. 4 L.B.R. 134 = 7 Cr. 

L J. 411. 

(I9l Ss. 6 and 7— Search—Presumption — 
4r^icf^-fta6/e to seizure.—In cases under ss. 11 
and 12, GambliDg Act, it ir only when tbe 
provisions of s, 6 are strictly followed that the 
presumption under s, 7 arises. The record 
containing the informatjon received and the 
grounds of belief prepared under $. 6, Gambling 
Act, must form part of the trial record. Only 
articles specified in s. 6 oan be seized in 
execution of a warrant under that section* 
CROWN V. TUN Wa, 1 L.B.R, 289. 

(20)—Ss. 6 and 7—House irregularly entered* 
—The provisions of sub-s. 1 of s. 6 of the 
Burma Gambling Act are all important, aod, 
unless those provisions are striotly carried out, 
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4,— Burma 4cts—coutinued. 

Act 1 of 1899 (Gambling)— 

a house or place cannot be said to have been 
entered under the provisions of that section, 
and oonseqaeotly the presumption spf^cifiod lu 
8 . 7 caDDOi be made. A Jlaj^istrate or District 
Superintendeot of Police, before be can issue a 
search-warrant, is required (l| to himself record 
in writing; tho substance of the information be 
has received, and ( 2 ) to record the grounds of 
bis belief that the information is credible. 

Crown v. majun, i L.B.R. 120. 

(21)“Ss. 6 , 7—SesCuiXI, PRO. CODE, lb98, 
ss. 102, loa, a L.B.R. 229 = 4 Cr. L.J. 390. 

(221—Ss. 6 , 7, 11—Crini. Pro. Corfe, ss, 103, 
342— Search—liespeclable penoiis in the loc>i~ 
lity^Stress on (he u?ords Wesp*ctible* einn not on 
'locality' —Presumption under s. 7 of the Burma 
Oamblinq Act not optional—Duty of Mngtstfate 
tosifi correctness of informatiOH on ivhich they 
are asked to act under s- G.—Tho object of 
B. 103 of the Crira- Pro. Code, in requiring that 
respectable inhabitauts of tbc'^iocaLiiy'' should 
be called to witness tbe so ircb, is to ensure 
that faUe evidence inay not be fabricated. Xbo 
important point is that tbe men called in 
should be persons of some standing, whose 
word can bo believed, not that they sboald be 
persons living within a stone's throw of tbo 
bouse which is to be searched ; tbe stress is on 
the word ** respectable and not on tbo word 
“ locality. Therefore, for the purposes of 
s. 103, a person living in a quarter witbin 
hail of tbe place to be searcbea may reason¬ 
ably be regarded as an inhabitant of the 
locality, even if a river flows between. Tbo 
presumption under s. 7 of the Gambling Aot is 
not optional for tho Magistrate to make. He is 
bound to presume that the house was a common 
gaming house until the contrary is proved. 
The house of tbe first respondent, Sit Nycin, 
in an outlying part of tbe Wakema Munioi- 
pality, was entered by two Magistrates, who 
found a gambling ring of about twenty persons. 
Tbe ring broke up aud the gamblers fled, but 
the Magistrates and their companions managed 
to arrest nine of them. Three packs of cards 
and Re. 25 in cash were found in the gambliug 
ring, Beld^ that tbo presumptiem desoribod 
in B. 7 of the Gambling Act arose in tho case, 
and udUbs the accused proved that tho bouse was 
not a common gaming bouse the described 
M^igistrate was bound tocoovicl. The provisions 
of 88 . 6 and 7 of tbe Burma Gambling Aot may 
oause great bardsbip. if the Magistrate* who 
issues the warrant, himself makes a raid and 
does so without good reason for believing that 
house to be entered ie a common gaming house. 
It behoves Magistrates to sift information most 
before acting under s. 6 , tbe efiect of 
whiOQ is to throw on the accused the burden of 
proving that the house which ta raided is not a 
common gaming house. Two respondents, 
denied the ofience charged against them under 
^ Gambling Act. Beld, that it was 

the duty cf the Magistrate at tbe close of tbe 
prosecution to ezacotoe those persona under 

44 


4,—Burma ^ers—continued. 

Act I of 1899 (GarabUngi— 

s. 3li of tbo Grim- Pro Code, and to cbII upon 
thorn for their dofencc ; ihiit. as iboso requiro- 
monts were disregarded, thr>se acciisocl could not 
be said to have had a fair triil * Held- there* 
fore, that, so far as tboe r<-p>ndenls were 
concerned, the order of the b>is>ions Courlp 
which set aside their convicUrm- wi^uKl stand. 

KMPKKOH V. SIT NvioiS, 8 Ind Caa. 989 = 11 

Cr. L J. 746. 

(23)—Ss. aa7.il fi—(iamblh^o-Kvik*^cc^ of 
accomphee—House not ^eaichcd-- Cnui. i’^o. 
Code 11^^98), s. 337 —S. Sot tbe <Pvmbliiig Act 
does not enable a Magistrate to imU •n, au ac¬ 
cused person to give evidence iu tuo case cf a 
bouse not entered under tho provisions cf s b 
of that Act, and s. 337, Grim. Pro, Code, d^ta 
not apply lo such cases. i^iuiUiN-EMl'Rl.SS v. 
KGA roSlN, 1 L B.R 62, 

{24)--Ss. 6, 0 — Kiidnre of arrestfd 

person when — ndfnissxbte Cerdjicate of ui mmty 
lo be ffiven — Scope of such ceriihcate — Jf th® 
evidence of a person arrested under s. > 
of tbe Act is to be taken, he should be exHinu.ed 
as a witness in accordance with the provisions 
of s. 8 of this Act, and not otherwise. Tho 
person so examined should, under s. 9 of tho 
Act. bo civeo a certificate absolutely freeing 
him from all prosecutions under the Act for 
anything done before that time in respectof the 
game under r>nqniry N(SA NGE v. QUEEN- 
EMPRESS, U B.R. 1892-1996. Yol. 1. 115. 

(26)—Ss. 6 , 10 (a), 15 ^2), 3 {a)—Gambling 
hi public streets—Warrant to uho^n to te 
directed and in ivhat cases—Coins^ vdiether 
instruments of g iming —Rewards.—It is only 
with regard to coiomou gaming houses that it 
is now necessary for a Magistrate to direct bis 
warrant to a police oOicec not below a certain 
rank. In cases coming under 9 . lO. be is not so 
restricted, and the provisions of s. 77, Ctim, 
Pro. Code, will apply. It ie not gonorally 
advisable to issue waccauts to an informer for 
execution. Coins are now instrumoots of 
gaming under e. 3 (<i) and under s, 15 (2) ; they 
oan be seized and forfeited, even in prosecutiona 
under s. 10 {a}. Rewards can now be paid to 
any person who contributes to a conviction. 
QUEEN-EMPRKSS V. NGA PO NYUN, L.B.R. 
1893—1900, S47. 

j-26)—Ss. 6, 11 and 12 —Warrant to be on 
record—Their provisions lo be strictly followed, 
—The warrant issued under 8.6 of this Aot 
should be on the record as a documentary 
exhibit (vide Circular No. 6 , Criminal, 7 (fe) of 
1893). Tbe procedure laid down for tbe trial 
of oSenoea under this Aot should be striotly 
followed. The proceedings, as io the trial of 
summoDB-cases, should begin with the state¬ 
ments of the partioulars of tbe complaint to 
tbe accused and tbe defence should come in 
after tbe evidence for tbe prosecution. QDBEN- 
BMPRBSS V. NGA PO KIN. U B.R 1892—1898, 

Vol. 1, Hi. 
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4.-Burma .4c/s—cootinued. 

Act I of 1899 iOarabliogj—con/inued. 

(27) Ss. 6, 11 , \2 and 15 —Seizureof moneys 
in co7n77io>i gaming house.—There is no provi- 
eioo ID the tiurm^ Gambling Act. empowering 
any person to seize moneys louud id a common 
gaoiiog house which is doi entered under the 
provisioDS o( 8. G. nor authorising a Magistrate 
to order that moneys so seized be forfeited. In 
this case, both the eeizuro of moneys and the 
order directing it to be forfeited beiog illegal, 
the Chief Court set aside the order and directed 
refund of the moneys. Po Hla t. King- 
® 227 = 7 Cr.LJ. 488. i3 L. 

a.a. 1 ^ 29 , R.) 

(28)—Ss. 6 and 14—“ Ilepcrt ” meaning of.— 
The expression " report or lufotmaiion ’ ins. 14 
of the Gambling Act has a very wide sicnifi- 
canoe, aud any report of a police olHcer is iiiclud- 

liW. “report." as used in that section. 

Paum. Nga V. Kixg-Emperoh. 2 L.B.R. 212. 
U Li B.K. 146. if.) 

^ 3 and i) and 14- 

Searck m common gaming house-Frocedure.— 
A Distinct bupetiutondent of Police making a 
search on his own initiative, under s. 6{l) of 
the Ac .should comply with the provisions of 
e. fa (4). ID the same way as if ho were making 
the s^rch under a warrant. He has no autho¬ 
rity to release the accused on bail. The pre- 
euraptiou under s. 7 doo.s not arise if the provi- 

complied with. KING- 
EmIISUOK v. MaUNO CHO, 2 L.B.R, 43 [if., 

= L. J. 479 = 4 L. H.R. 

Code. .s. 103-Search 
M ««d Block-elders not qualified 

LmaT h ’/■’ words “ respect- 

able inhabitants "in s. 103 of the Crim Pro 

Code, should not be construed to include ward- 

heaamau and block-elders who are appointld by 

the Deputy Commissioner (4 L.B R 2 l 3 is 

Bur L^R. 81, 7 Cr. L.J. 479,'i’.r-/.” 

much the same thing as the imuartiAittv 

«rnrTml'/“ —respectable people 

ate prima facie impartial. There is no euffioi- 

r li r?hon.d""'f”n^ ward-headmeu^as 
reapectaSlity''®or''i'mpartiMitr ofl fh^ 

who witnessed the search buUo the ^nff 
Of the grounds on which the wa?rlnt 
unde, 3. 6 coupled with the ^^07 caror 
other instruments of gamine in rhf i 

.earoh^rd (U.B.R. 1908 G» ”®b 1 8 Or ‘?T 

rMHSs## 

Burma Towns Act 1907 ini'!, a 
rdut. .0 ihe pre,e„li„„ 

the discovery of crime, and as it is nart of th?G 
duty to assist all Officers of the QovAfnm ♦ • 
ih. ezecutiun of their publi^'dS:“t 


4.—Burma /4cfs-continued. 

Act I of 1899 (Gambling)—conftnued. 

not such persons as the Legislature contem¬ 
plated should be called as witnesses within the 
meaning of 8. 103 (l)of the Code of Criminal 
Procedure. Per Fex, C.J.—The ward-headmen 
and the block-elders, although appointed by a 
Deputy CommiesioDer* having ibe same duties 
to perform as yardmen appointed bytbecom* 
missioner of Police, RangooD, are oot qualified 
witnesses to the search under a. I03 of the 
Co(le» which applies whatever the cfleuce may 
be and is oot confioed to searches under the 
Gambling Aot, Per Or??tond, J —The witoessee 
to a search should not be policemen, but there 
13 no ncce9.>ity to further limit the words 
respectable inhabitants,’* Ward-headmon acd 
block^eJdere are not policemen. The appoint* 
meat or selecticn of the witnesses remits with 
the officer or person conducting the search and 
if the selcctioo is not bona /ide. the Court will 
have no difficulty in coming to the conclusion 
that there was no entry for search within the 
meaning of the Burnoa Gambling Act or the 
Code. Emperor v. khan Haw, 12 CrL.J. 
251, F.B, * 10 Ind. Cae. 796, 

(31) —S. 7— Presumption — Witnesses to 
search—* Respectable inhabitants.' meaniDg 
of—See Crim. Pro. Code, 1898, s. 103, 16 

44i»24 Ind. Cas. 321«7 Bur, L.T. 

143, P.B. 

(32) —8. 7-See Nos, .5, 6, 7. 16, 17. 18, 19, 
20, 21 , 22, supra. 

(33) —S. S^Acctiseiifouvd incojninoii gaming 
house^Uouse not entered without warrant^ 
Accused persons made witnesses — Procedure 
xllegat .—The procedure c( a Magistrate, io e 
Case where the evidence offered was insufficieot* 

ID making two ol the accu^ied persons witoesses 
III the trial of an ofienco unders. 10 of the Act, 
on the application of the police, was held to be 
illegal, S# 8 of the Gambling Act applies ooly 
to cases iq which a house or place has been 
entered under the provisions of a. 6, that is. 
under a warrant issued by a duly empowered 
Magistrate or by the District Superintendeot 
of Poheo. QUEExN-EMPRESS v. NGA SAW, 

1 L.B.R. 39. [Overruled, 2 L.B.R. 146.] 

(34) —S. 8—See Nos. 23, 24, supra, 

(35) —S. 9 —.Evidence of accomplices absolved 
under $, 9, tiof inv?sf^d with any special value. 
—Though s. 9 of the Gambling Act (I of 1899) 
by inference renders it admissible to examioe 
persons who are aooomplices to the acoused. it 
does not invest their teetimoDy with any special 
value beyond that which ordinarily attaches to 
the evidence of accomplices. OOEEN EMPRESS 
V. Nga Ya po. U,B.R. 1897—1901, Yol. 1,224. 

(36) —S* 9—Sea No. 24, supra, 

(37) —S. 10—Scene of offence to be a ** publie 
place. Setting birds or animals to fight io a 
cultivated field is no offeDoe under this seotioof 
as such a place is a private and not a publie 

revision Oasb No. 301 op 1899, 
U,B.R. 1892-1896. YoU I, 117, 
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Sorma 4cfs**coDtinued« 

Act 1 of 1899 (Gambliog)— coniinued, 

(88)—S. 10^ Gaynblitig in a Zayat—Zf^yat 
IS a placB (0 u'htch the public have access.*^ — 

A nayai must be regarded as a place to which 
the public have access." and persons lound 
gammg in it are liable to a prosecution under 
the said seotiou. QUE£N*EurB£SS v. NGA 
SAN Yb. U.B R. 1897-1901. Yoi. 1. 2l5. 

U.B.R. 1897—1901, Vol. 1, 216.] 

(39) — S. lO-^lCMcuraging b7j their presence — 
WhetJur \i aiding eihd abetUfig'^^First 
eonvictton—No maxvnuni sentence. —Sympatbo* 
tic spectators at a cock fight, enccuragiug the 
same by their presence, shouting and gesticu¬ 
lation, can rightly be d'Dvicted ot being present, 
aiding and abetting." On a first conviction 
under this section, the appropriate punishment 
is a small fine and not the maximum punish- 
meat provided (or the oQenco. unless there is 
sufficient reason to sati^ly that extreme 
severitv. QUEICN^EMPRESS v, NGA SHWE 
KYa, 0,B K. 1892—1896, Vol. 1. 119. 

(40)—S. 10—“ Aiding and abet^ 
tinp."—Meaning ot the words 'aiding and 
abetting ' in the above section do out include 
those who are pre^ont against thoir will or acci¬ 
dentally or for a legitimate purpose. CRIMI¬ 
NAL REVISION CaSE NO. 82 OF 1892. U.B.R, 
1892-1696, Vol. I, 117, 

(41)—S. 10^Senleyxce of both imprisonment 
andfinet legality of .—This Act docs not allow 
a seotenceot both lino and imprisonmeui to be 
imposed on an accused porboo. Either the one 
or the other should be awarded. Queen-Em» 
PRESS V. NOA PO KIN, U.B.R. 1892 — 1896, 
Vol. I, 114; Criminal Revision Case, 
No. 1357 OP 1892, U B R. 1892-1896, Vol. I. 
IIB, 

(42)—S. 10 —Setting cocks to fight in a street 
ProceedingsofLegtslaiure hot an ai<l to truer- 
pret a Motuie*—The mere act of setting birds 
or animals to fight in a street, thoroughfare, or 
p^e to which the public have access, is an 
oSence under s. 10 of the Burma Gambling 
Act, The section does not rtquire that there 
should be any wagering on the result of the 
fight. The proceedings of the Legislature to 
statement of objects and reasons, 
which resulted in the passing of an Act cannot 
be referred to as an aiu to the interpretation of 
crown V, NGA YEIK, 1 L B,R. 

"meaning o /—First offence 
SenUnce,^Q, 10 of the Gambling Act is not 
applicable to a mao who merely runs away from 
a gambling tnatn;. It must be shown that he 
actually played. The alleged gambling took 
pia^ on a privately owned piece of land on 
whioh fruit trees were growing and on which 
ana revenue was paid, bat which was unen- 
oioaed, and people could pass freely through 
to aad fro. Held, that enob a place was of the 
ume genus as a street ora thoroughfare within 
Ihe CDeaniog of s« 10# A Bentenoe of one month^e 


4 .— Burma /ters—contioued* 

Act 1 of 1899 (Gambling)—confint/ed, 

imprisonment for a ti^^t cflenco was considered 
excessive and aliered to i;no of Rs 30. On 
Ban v Emperor, 8 Ind. Cas. 949sit Cr. L. 

J. 737. (2 L.B.U. 195. 1 Cr. L J. 46L i?-) 

(44)—S. 10- riaceto irhich p7ibhc havcaccess 
"Fenced garden not such a place. — “ The 
place to which the public have access " in s. 10 
of the Act must be a place aUm to or of the 
same nature as a street or a (boroughC^ire. A 
fenced garden, which is private propcri y, cannot 
be held to be akin to or of the same i)iviure as 
a street or tborouRblare. Lu (lAl^JC v, l-'.M- 
1‘EUOU, 12 Cr L J. 245 = «0 Ind. Cas, 775, ri 
Ij.B.R. lys. 10 Bur. L.K. ia7, 1 Cr. L.J. 4fil, 
F.) 

1-151—S. 10—CR1M. PRO. CODK. 1S‘J8. 
6s. 100 (l){5) and 4 (Ij (/«). 1 L-B K 

(4GI~8. 10—Powers of village headman — 
Abuse of powers —See PkNAL CODK. ss- l£Ii 
384, 14 Cr. L.J. 413“*^0 led, Cas. 237 = 7 But. 
L T. 92. 

(471-S 10-See Nos. 4. 9, 12. 13 and 25. 
suprd. 

(48)— Ss. 10, M^Gaming in Ztyat in a 
compoundin a nionns/rr?/—Criinblirgin a 
In the compound of a monastery is ofioDCO 
punishable under s. lO* as the sayat was a 
place to which tbe public bad access. KING- 
BMREROK V. NG/\ PO So. U.B R 1897 —1901, 
Yol. 1,216.'U B.R.I897 —1901, Vol. I, 215, P.) 

{i0)"Ss. 10, 11, \2^0ambling in a thresh- 
ing-jlocr. —Gamtling in a tbroiibmg floor is 
punishable under s. 10, such place being a pUco 
to which ibe public have access, NOA PO TUN 
V. King-Emperor. U.B.R. j 897—1901, 
YoL 1, 217. 

(50)—Ss, 10, U and 12 —Card-gambling and 
cock-fighting undtr a tree near a village —Con- 
due tors thereof, natme of offence committed 
—Card-gambling and cock-fighting were 
carried on by the accused under a tree near a 
village. Jlost of them were convicted of gam¬ 
bling and setting animals to fight in a public 
place* under e. 10 of the Act. The others wore 
convicted, on the same facts, with the additional 
(act that they acted as daings under s. 12. 
Held, that even if the possession of cards could 
convert tbe space under tbe tree into a com¬ 
mon gaming-house, tbe possession of cocks 
could not, because birds and animals are not 
menliooed in 8. 3 (3). The Legislature could 
not have intended that the person, who 
organiaesfoSeDces, under cl. (n) of s. 10. for bis 
own prefit should be punishable under s, 12 i 
while a person, who organises oSences, under 
the other clauses of s. 10, is not so punishable* 
8s* 11 and 12 relate to ofleocee committed in a 
common gaming-house, and s. 10 to oSences 
committed in a public place. It could not be 
said that tbe primary object of the Legislature 
was to make tbe conductor of gambling in a 
public place punishable under e. 12. Therefore, 
the conviction under e. 13 was altered to one 
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4. —Burma 4c^s —contiaued. 

Act I of 1899 (Gambling)— 

uridrr 10. KING EMPRHOR V. NgA NRT, 
U.B P. 1905. Gambling l=2Cr.L J. 471. <U. 
n.K. ik:j7 —I'jOI, 217. R J [F.. 4 LJ3.K. 47.J 

(oil—S j. 10, 11 and \ l-^Gambling in a public 
p^r^on con iuc(in»j '^D i^iof^—Oonviclion of. 
— If iha placo of gamiiig was a conimoo 
giQ)ini'-hou*je, iho p'"vvbn pUyc J cnrds for 
nioney in ii oaght to have oeco couvict^jd under 
s, 11 of tho Act, Dot under s, 10. If it was a 
placo to whinh the public hive acco.ss, the if u>u/a' 
ought to have been convicted under s. 10. 
KINg Kmi euoh V. ro W a, 4 L.B.R.47^6 Cr. 
L.J. 285 

{52) — S. M • G’^)nblino^Evid^nce of in/or^ 
nur — AVcr5.sj< v /or corrnbora/ion. —Convictions 
for iHcrfiil gauioiing cMurmt safolv be b id on the 
more word of an iofonner. coff«>borau*d ^^nlely 
by the bald <l I'etu ants of bis iioir rotaiiniis and 
by no other evi(3eri(*e, direct or circumsUniial. 
NfrA V\ SI V. gUKKNK.Ml'UESS. U.B.R, 
1897-1901, Yoi. 1. 218. 

(53) —S, 11—See No^. 0. 0, 22, iC. 27, 48, 
49, 50, 51, sup>' 2 , 

(54) *^Ss, 11, 12—Common /7^»uni7-/<o?<se, 

owner o/, 2 >rc$ent for gaming^Dmble contic- 
^lon, The owQor oi a common gaming- 

bouse, who was pres^mt for tho purpose of 
gamiag and who received a small commission, 
is not liable to a conviction under s. 11, as well 
as under h. 12 of tho Act. Double conviction 
is i Hr gal in such case*» CROWN v SnWK PE, 
1 L B.R. 178, (1 L.B.H. 33, F.) [/?., 7Cr L.J. 
7G«4 L.B.R, 104.] 

(55) —Ss. 11 and I2^1ndiun Penal Code, $.71 
—Ilouse owner taking part in the ga7nbling — 
Double conviction-^Legality of the senfence.— 
The taking part in the game by the bouse-owucr 
or occupaot may bo and ofteo is, a part of the 
method of conducting orof assisting in conduct¬ 
ing tho business of a common gaming bouse, 
and so it may bo a part of the way in which the 
bouse IS u^cd as a common gaming-house for 
the prohe or the gain of the osvnec or occupier. 
Wb(}re the Magistrate found that the accused 
bad used her house as a common gaming bouse, 
and, also, that she had bcnelf played cards fnr 
money in the bouse, held, that s. 71 of the 
Penal (lode applied to such a case, and that tho 
accused was not liable to be sentenced for an 
oEfeoce under 8. 11 of tbo Gambling Act in 
addition to being sentenced under s. 12. KING* 
Emperor V. Ml Thin. 4 L.B R. 104 = 7 Cr. 
L.J. 78. 

(56) —Ss. II and 12— Sentence under the 
sections—A sentence of imprisoDmenl in default 
of payment of a fine, under s. 11 or 12 of the 
Aot, ie limited to one-fourth of tho maximum 
term of imprisonment for the ofleoce QUREN- 
Empress v. Nga Po Sin, U.B.R. 1897—1901. 
yol. I, 220, (U.B.R. 1897—1901, Vol. I, 221 , 
F.) 

(57) —Ss. 11 and 12—See GRIM, Pro. CODE, 
1898 , 80 . 4 and 190, 1 L.B.R. 58. 


4. ^Burma 4 cfs—continued. 

Act I of 1899 ^Oanibling)—ron/iuue^. 

(58^—S. 12, cl$. f'l) and (d}—Oi7cnce$ under 
—Punhhment.—0{l>inQe9> undor tho above two 
clauses of this section are distinct and may be 
separately punished. QUKRN-Empuess v. 
NG.\ Va po. U.B.R. 1897—1901, VoL I. 224. 

(59)—S- l'2—Comi)to7i gaming-house—Mogis^^ 
trnlp,dut}i of—Issue of process.A Magistrate 
ought, before induing pmeesi undor s. 12, 
Burma Gambling Act, 1899, to ^^itisfy himself 
by evulence lhat \ hou<e is used as a common 
gamine-hou'J^e. Nga IIINAN v. CROWN, 1 L. 
B R. 92. 

(00)—S. 12— Limit of imprisonment in 
default of payment of fine ^Pe^ial Code, s. 65.— 

5. 65, I P.C., is intended lo apply to offences 
punish Ible with imprisonment or fine, and 
irupn^onment in default of the payment of a 
fine under ?. 12 of Act I of 1899 must be limited 
to ono'fourib of the maximum term of 
imprisonment awarded for the off-n^e. w^UKRN* 
KMPUESH V. NGA TUN HLA. U B R. 1897 — 
1901. Yol. 1, 221. See, also, QUKEN'EMPRKSS 
V. Nga po Lin, U.B R, 1897—1901, Yol I. 
220. (U.B.R. 1892—1890, Vol. I, 93, L B R. 
1893—1900,385,7?.) 

(61)—S. 12—Sre Crim. Pro. CODE, 1898, 
a. 556. U.B.R. 1897—1901. Vol- I, 125. 

(G2)—S. 12—See SENTENCE — IMPRISON¬ 
MENT — Imprisonment in default of 
PAYMENT of FINE, ETC., 1 L B.R. 130. 

(63) —8. 12—Nos. 6, 7, 9, 26, 27, 49. 50, 
51, 54, 55, 56 and 57, supra. 

(64) —Ss. 12 and li—Jurisdiction of Magis¬ 
trate. —According to s. 14 ol tho Gambling Act 
(I of 18991. a Magistrate is precluded from 
taking cogniziDco of any offeuce under s. 12 of 
tho Act committed more than a month before 
the offenro is reported to bim.QUEEN-KMPRHSS 
V. NGA Ya PO.U B.R. 1897—1901, Yol, 1,224, 

(651—S. 13— Stakeholder in a Ti game— 
Liability. —A stakeholder in a Ti game is liable 
to be puni^’h<»d under (ho provisional of s. 13 of 
this Act, QuREN-EMPRKSS V. NgA TaLOK 
PYU. U.B R. 1892-1896, Vol, I, 122. 

(G6l—S# IZ—Arrest — Irregularity ^Proceed¬ 
ings, whether vitiated thereby.—As the law has 
prescribed no special m^de of arrest as a neces¬ 
sary preliminary to a prosecution under this 
section, the manner of arre^^tis not an essential 
point of procedure, any substantial defect in 
which would vitiate the proc^^edingi^. QUEEN* 
Empress v. Nga Kan, U B.R. 1892—1896, 
Yol. I, 123. (4 C. 659, R.) 

(67)—S. 14—Sec Nos. 2S, 29 and 64, supra. 

(63)—S, 15—See Nos. 25 and 27, supra, 

(69)—S« 16 -Burma Judicial Devartment 
No: 296, dated 2Qih August 1896. 
Rule 7.—The Rules oontainei in Judicial 
Departmont Notification, No. 296, dated 20tb 
August, 1896, do not affect the payment of 
rewards under the express provision of any 
Act, Regulation or Rule having the force of law* 
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4, —Burma Acfs-^cootinucd. 

Act I of 1899 (Oarobliog)— continued. 

5. 16 of the Act expressly provides for tho 
payment of such rewards, and the limitation 
imposed by Rule 7 of tbo Rules under tbo 
former Act does not apply. QukkM-EMPHKSS 
V. KYIN TON. L.B.R. 1893—1900, 664 


4.—Burma Acts —continued. 

Act 1 of 1899 (Camblingi — concluded. 

of surotie*^—i>Ve CHIM. Tuo. COOK, 1898, 
BS. no. 511. 11 Cr. L J ‘i:^0«20 Ind. Gas. 
lll^U.B R. 1st ijr., 151). 

(70—8. 17—CuiM- IMii) CODi:. 1898, 
ss. 118 (3) and 6Gi. 2 L.D.R. ins. 


( 70 )—S. 17 —Order reqtiif ing sfcurift/— 
main^ainabififj/ o/—C>im. Pro. Code, 1898, 

53. no, 117, ll8 and 406.—8* 17 of tbo 

Gambling Act empowers a competent Magis* 
irate, who receives information that any person 
in bia jurisdiction earns his livelihood, wholly, 
or in part, by unlawful gimbliog, to deal with 
that person as merely as may be as if the in¬ 
formation ^Yere of the description mentioned 
in 8. 110 of tho Grim. Pro- Code and to pass an 1 
order under s. 118, Grim. Pro. Code. Ueld, that, | 
inasmuch as an order under s, 17 of the Act, 
requiring security from a person^ who has been j 
found to earn hi^ livelihood by unlawful | 
gaming, is an order passed under s. 116« Grim# ; 
Pro. Code, an appeil lies against that order 
under s. 406, Grim. Pro. Code. TET PYA v 
King EmperOR, 3 L.B.R. 21*2 Cr L.J. 378. 

( 71 )—g, 17 —Procedure in demandir.g security 
ioith reletence to $. 11 ^AppenL —In demand¬ 
ing security with reference lo 3. 17, the M-igis- 
irate must be held to act under s« 116, Cnm. 
Proi Code, 1898, and, therefore, an appeal lies 
to the District Magistr<ite under s. 400, Grim. ' 
Pro. Code, 1898. Quhen-Emj’HESS v, NGa 
KyaUK Maw, U B.K. 1897—1901, Yol. I, 227. 


(72)—S. 17— Bo/lence of general repute as 
fou7idalion for procetautgs under^Ofder re- 
quifvig a bond Acceptance cf sep'irale sureties 
improper.—The taking of evidence of general 
repute as a foundation for proceediogs under 
8. 17 of the Act is warranted by the terms of 
the section. Where a Magistrate requires a 
bond for Rs. 3,000 under s. 17 of tbo Act, the 
acceptance by him of separate sureties for 
Rs. 3.000 and Rs. 2,000 is imporper. It will 
look as if the sureties were given for Rs. 5,000. 
All that can properly be demanded is security 
amounting jointly and severally to R^. 3.000 or 
sureties severally bound for such sums as will 
make up Rs. 3,000. CAS5IM v. CROWN, 1 L. 
B. R. 148. 

^ (73)—S' 17—Poinfs fo be proved iu prosecu- 
lion under the section.—In a proRccution under 
8, 17 of the above Act, what has to be proved 
is that the applicant partially earned his liveli¬ 
hood by unlawful gaming, or by promoting, or 
assisting in the promotion, of unlawful gaming, 
and, under 8. 117 (3), Grim, Pro. Code, these 
facts may be proved ‘*by evidence of general 
repute or otherwise.** But the statements of 
the witnesses, who beard this or that, *sre not 
evidence of general repute. NGA HOK v. KXNG- 
Empbrob, U.B.B. 1897—1901, Yol. 1, 228 
(23 0. 621, F.) 


IT—See Obim, 
B, 65, 8 L.B.B, 94*8 0r« 


Pbo. Code, 
L.J. 20, 


1898, 


(76) 8. 17—Becurity toe good behaviour— 

Single penalty—Forfeiture ot bond—Liability 


(77)_8. 17_Sfc G.VMHLlNti, 1 L.H.R. 71. 

Act lY ot 1899 (Rangoon Police). 

(SS 43A. TO 430. INS.. HUU. ACT II OK 
1902, S, 3. S. :n.A INS., HUU. A< T I OK 1901. 
8. 8. HEP IN. Pr. AND AM . SS. H A, ilA. 

43 DINS.. S. 41 il5) UHP. IN. I T., S 41 [li)) 
HEP.. Bur. Act IV ok io07.] 

(1)^S. 30—ACT XI OK 1878, s. 19 {e), 

3 L.B R. 218, F. B. 

p 2)—S. 30. cf. {c\-^Sunumry (/ial—Record 
show i>}gredicn(so/ ofjejice chnjqed—Venue 
of trial material only where accustd is prcjuiiued 
— Crim. Pro. Code {Act V of lb9b), $• 5.31.— 
Whore an acou'^cd person was charged uudoc 
s. 30 (c) of the Rangoon Poli.:o Act for “ being 
found between sunset and sunrise with hi.s face 
covtTed and beiug unable to givi* a bai islactory 
account of himself," and where the record was 
silent as to wbsit account, if auy, the accused 
at the time of bi9 arrest gave of himself and as 
to any reason there may be for considering 
such account to be unsatisfactory Tleld, that 
the record omitted a most essential ingredient 
of the ofienceof which tho accused was convicted 
and that this omission was fatal. Tbo record 
in summary trials, however brief, should shosv 
the necessary ingredients of the oQence charged, 
(3 L.B-R. 3, 2 Cr. L J. 376. F.) Where it was 
contcoiled that the accused was found within 
Municipal limits and not within Cantonment 
limits, and that his trial by the Cantouinoot 
Magistrate was consequently illegal. Ihld, 
that there would be no ground to iriterfero, un¬ 
less it could be shown that failure of justice bad 
in fact been occasioned by tho errnr of venue. 
KET POON V. K.MPBROB, 12 Cr. L.J. 280=10 
iod. Cas. 921. 

( 3 )_g 5 . 30 , 31-/1 —Summary frml under s.ZO 
^ Order for security for good behaviour under 

31-4, i»i addiliott to sentence of imprisonment, 
whether it affects the right of appeal—Provisions 
of 5 S. 414 and 415, Crim. Pro. Code, whether 
applicable—Appealable sentence p^^seci on one 
only of the persons jointly tried—Whether others 
onwhom no such appealable sentence passed, 
have also the right of appeal .—Whore two 
persons were jointly fried at a summary trial 
under 8. 30 of the Rangoon Police Act* and one 
of them was sentenced to three mootfas' rigorous 
imprisonment and was further ordered under 
8. 31-A to give security for good behaviour, held. 
tho addition of such order to give security foe 
good behaviour did render the senteoce appeal- 
able ; and that the provision io s. 415, Grim* 
Pro* Code, will not apply to an order under the 
Rangoon Police Act, e. 31-A, since ( 1 ) 8 . 416 
has DO reference to eeourity for good behaviour 
and (2) there is no oorresponding provision in 
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4.— Burma ^ c/s—concluded. I 

Act IV of 1899 (R&n^ooa Police)—concluded. | 

the R^nRonn Police Act restricting the right of 
.appeal, Held, also, when more persons than 
one aro convicted at one trial and au appealable 
sentence is pissed on any of them, all the ' 
per.^ons convicted at such trial have a right of I 
appeal, KATTAN v. KiN’G EMPEUOR. 4 L B R. 
359 = 9 Cr.L.J. 368. (-2 L.B.R. 72. 4 L.B R. 
354, i?.). 

(4)—S. 31-A —See No. 3, supra. 

Act II of 1900 (Burma Vnccioatioa Law 
Amendnicot), 

fS. 2 (a) AM., BUU. Act VI OF 1908, S. 5 
(WHEN NOTH lED): REP. BUR., ACT I OP 1909 
(WHEN NOTIFIED) ] 

See ACT XIII OP 1880, a. 17. 2 L.B.R, 279. 

Act I of 1901 iLower Burma Land and 
Revenue Act Amendment). 

(1)—Powers of Revenue officers under—Power 
to order removal of Zayats built on Rarer 
Cbri.stian burial ground — Disobedience of order 
— Punishment—See PENAL CODE, s. 188. 7 
L.B.R.75. 

Act IV of 1901 (Lower Burma Courts Act 
(1900j Amendmen t). 

(1)—S 12 —See CRIM. Pro. CODB. 1898. 

88. 299 (/z). 302, 303. 439. 537 (d), 3 L.B.R. 

75 = 3 Cr. L.J. 1. 

Act II of 1904 (Towns and Village Laws 
Amendment). 

[RBP.. Bur. act III op 1907.] 

” (1)—See Bur. act III op 1889, s. 13-a. 3 
L.B.R. 93 = 3 Cr. L.J. 18. 

Act VI of 1907 (Village). 

(1)— S. 19 (I )—Coiviction under—Necessary 
elements ol llie oSence .—To support a conviotioo 
under e. 19 (1), Village Act, it is necessary to 
show that the accused bad built their bouses 
without the permission of the Deputy Commis- 
BioDor and later than the year 1908 in which 
year tho present Village Act came ioto force. 
Kino-Emperor V. NoA Nya. U B.R. 1913 
3rd Qr., 180=15 Cr. L.J. 250 = 23 lod. Cas. 
202 . 

Act I of 1909 (Vaccination Law Amendment). 

^TTfl) —Ss. 4, 7 —Vaccination of children under 
six months -Applicab lily of s. I—Crim. Pro. 
Code, s. bil — Omissinn to examine complainant 
— Irregularity cured by s. 637.—8. 4 of the 
Burma Act I of 1909 applies only if the child lo 
be vaccinated is under six oiontbs, and has been 
exposed to certain possibilite.s of infection. If 
it is desired to make use of the section, the 
second paragraph must be complied with, and 
DO summary procedure is possible. 8. 7 of tho 
Act refers to inmates of lodging houses and per¬ 
sons living under other special conditions. The 
omission to examine the comnlainant is cured 
by 8. 537, Criro. Pro. Code. Empbror v. Nqa 
PO KAN, 14 Cr. L J. 420 = 20 Ir.d. Cas. 404 = 
U.B.R. 1913, lot Qr.. 162. (4 L.B.R. 300. R.) 

(2)—8. 7—5/8 No, 1, supra. 


S-—Central Provinces Acts. 

*Act XI of 1873 (Central Provinces Manici- 
pal). 

[Rep . Act XVlli of 1889 ] 

(l)—5. 21— Dividing carcass of animal 
in Municipal limits for cocking purposes. —To 
bring the carcase of an animal into the limits 
of a Municipality and divide it for the purpose 
of cooking, is not to dispose of it within Muni¬ 
cipal limits, within tho moaning of the Munici¬ 
pal bye-laws on that subject. POLICE v. 
Baldi, Colm. Dig Cr. 84 of 1877. 

^2) S. 74 — TV’ells within A/unicipal limits, 
—The Municipal Committee could not, under 
the above section, require the owner of a well 
to protect it, unless it was, for want of protec¬ 
tion, dangerous to persons passing by or dwelling 
or working in the neighbourhood. EMPRESS v. 
ZORAWAR, 5 C.P.L.R. 97. 

*Act XVIII of 1891 (Land-Revenue Act). 

[Rep., in pt. and am., act XVI op 1889; 
ACT XII OF 1891: At!T XII OF 1893. Ss. 77 
(a), 1.38 (6). 141 (rt) REP. IN PT,. s. J43-4 (c) 
REP. IN PT. AND AM.. S. UG-A REP. IN 

Central Provinces, act IV of 1907. 8s. 5 
6. 17, 2-2 (c). 23 (c-. 25 AM. IN CENTRAL 
Provinces, act xiii op i908. am. is the 
TALUQAS OF NaOUR. ALB.AKA AND ClIERLA, 
Reg. i of 1909, s. 3 (2). prov.] 

(II—Ss 137, li\ — ilukaddam appointing gu- 
mastah—Effect upon responsibility of Afukad- 
dam—See Penal Code, s. 176, 7 N.L.R. lOl 
= 11 Ind. Cas. 785 = 12 Cr. L.J. 441. 

(2)—S. 141— See No. 1, supra. 

•Act XVIII of 1889 (C.P. Municipality). 

[Rep., Act XVI of 1903.] 

())—music in a Municipal loion, 
ivhen an offence.—\Wbeie n Municipal Commi- 
tee has not issued any orders or made any rule 
against playing musical uight, a conviction, in 
Fuch a case under the above Act is untenable 
Empress v. Puran, 5 C,P L.R. 92. 

84, prosecution under — Durden of 
prool—Evidence Act, s. 106. —Where an accused 
person IS charged with omitting to report the 
occurrence of death within the prescribed time 
a conviction should not be set aside merely oil 
the ground that the prosecution omitted to 
prove that the occurrence was not reported 

Municipal Committee of Wardha v! 
LakshMAN Rao Naidu, E., 16 C P.L.R, 63. 

(3)—5. 97—Wwismicc.—The accused in this 

case was charged, under e. 97 of the above Aot, 
of keeping swine in insecure enclosures, in dis¬ 
regard of orders given by the Municipal Com¬ 
mittee lor preventing a nuisance. In addition 
to passing a sentence of fine, and altetnative 
imprisonment on the accused, the Bench pass¬ 
ed the following order “ that he should take 

hi8 swine outside the Municipal limits within 
5 days and dem ol ish bis enclosures, and, in 

These Local Aots were passedby the 
Imperial Legislature. 
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J ,—Central Provinces Acts —ooocluded. 

AotXYIII of 18S9 (C. P. MuDlclpality)-c2<i. 

case of failure to oompiy with the orders, pay a 
fioe of Re. 1 per ciient.'* Beld that tho order 
for the removal of the ewine, aod the demoli* 
tioQ of the enclosures were without jurisdiction 
and the order that, in oase of failure to comply 
with that order, the accused should pay a daily 
fine was illegal. EMPRESS v. GANGarAM, 6 

C.P.L.R. 32, Gf. 

( 4 )— 5 . 120—Ptibfic titiisflnce.—The C- P. 

Municipal Act, XVIII of 1989, does not cm* 
power a Municipal Committee to define public 
or oommou nuisances. Rules made under the 
previous Act of 1873 declaring what acts or 
omissions within the limits of tbo town should 
be declared to be public or common nuisances 
cannot be deemed to be any longer in force as 
law. Empress v. Hassu Miyan, 12 C.P.L.R. 
Cr. 16. 

<5) —S. 122 —Penalty for disobedience to orders 
of Commxtiee not punishable under any other 
eeciicn of Act—The co^Uinuing 6rrac/i confem* 
plated by s. 122 is a p'tsi breach and not a 
possible future breach.^\ Rla^istrato cannot 
legally, when convicting a person of disobcdi* 
ence to a written notice issued by the Municipal 
Committee, direct that be shall obsy the notice 
within a certain time and that, in case of non* 
compliance, he shall pay a certain daily fine, 
Municipal COMMITTEE V. dadu Halwai, 
IC.P.LR. 4, Cr. 


Act 11 of 1901 (G.P. Courts). 

[REP. IN BAMBALFUR district, BEN. 
Act IV OP 1906.] 

(1)—S. 8, su6 s. 1 {a) and sub $• 3 —Rules 
framed under Act, when appftco&le —District 
Magistrate recewing applications for licenses 
under Indian Arms Act, 1978, wluther a Cri¬ 
minal Court or executive officer .—When receiv¬ 
ing applications for licences under the Arms 
Act, 1878, a District Magistrate is not acting 
as a Criminal Court, that is, judioally, but as 
an executive officer. Under these oiroumstan* 
oes, an order by him, fining a person who 
writes applications for hire, as though that 
person bad violated a rule made under cl. (n) 
sub-B* 1 of 8, 8, Central Provinces Courts Act 
IQOIf is ultra tiires, as bo is not empowered to 
fine under sub-s. 3 of s 8 of the 0. P. Courts Act 
1904. The rules framed by the Judicial Com 
missioner’s Court under cl, (a), sub*s. 1 of s. 8 
C,P. Gourte Act, 1904, apply only wbero th 
aot oomplained of ie done in a Court subordi 
Date to it or in the latter Court itseli 

Bdbaj Prasad v. Emperor, 4 N.L.R 

184. 




r> ^ 


6.—Madrk& Actf. (-<j„ 


' . •Ml 


* Act XXIV of 1639 (Gaojatp aii,dyyiza^a- 
patani;. 


[Short titlb <iivBN. act XI of I90l. 

RE1‘. IN PART. ACT XIV OF 1870: ACT XVI 
OF 1874 ; ACT Xll OF 1891 ; MaI). ACT I OP 
1665.] 


S. 3—See ACT XIV OK 187-1. 14 M, 121 = 2 


Weir 7. 


* Act XVII of 1B40 (Salt Laws, Uadraa). 

[KEP.. mad. ACT IV OF 18-^9.] 

(U —TJ'vafA 0 /—Imprisonment in default of 
payment cf fine, tchelher hgal -—The aw.trd of 
impnsonmeat m dolault of pAymcDt of lioe ia 
not allowable under tho proviRJOna of Aot XVII 
of 1810. Queen v. amirtam, 4 M, 335, (4 
M. 335, Note, F.B., li.}. 

(2) —Punis/imenf of imprisonment as substan¬ 
tive sentence, whether allowed bu the Act — 
Madras Reg. I cf 1805.—Act XVII of 1840 
allows of cither Coe or impri.^nnmeiit beinft 
imposed as a substADtive puoisbineot. Fuel 
BENCH DECISION OF 15TH DECEMBER 1879, 
4 M. 335. Note. F-B . [/?.. 4 M. 335.] 

(3) —Possession of salt-earth. —Boioft io pos- 
scssiion of salt-earth from which salt may be 
manufactured is an oUeoce under Act XVII of 
1840. illOH Court I’koceedings, ist 
JULY 1369, 4 M.H.C. App. 53. 

(4) —Discrefion of Magistrate regarding sen¬ 
tence of fine and imprisonment—Order of 
Oovernmnil restricting sttch dis:retion. effect of. 

_An order of the Government prohibiting 

Magistrates from the ererciso of discretion im¬ 
posed on them by law as to whether ihey shall, 
in the case of certain olijnees. pass a sentence 
of fne or a sentence of impri.sonment. is ultra 
vires, as in the absence of any provision con¬ 
ferring or reserving to tho Kicecutive Govern¬ 
ment such power, the Government cannot, by 
an executive order, releaso the Magistracy from 
thoir obligation to obey the enactments of tbo 
Legislature. HlOH COURT JUDGMENT. 15TH 
DECEMBER 1879, 1 Weir 894. F.B. 

* Act IV of 1842 (Boat Regulations, Madras 
Roads). 

[REP., MAD. ACT I OF 1893.] 

See Mad. ACT IX OF 1846, 9 M. 43l = X 
Woit 852. 

*Act IX ot 1846 (Boats in Harbours, Madras). 

[REP.. MAD. ACT I OF 1893.] 

(X)_flufe Vllof Rules made under Act — Lia¬ 

bility of owner of beat—Burden of proof—Power 
of Local Qivernment to mahe provision for the 
hearing of casts cognisable under rules passed 
under the Act. — Under r. 7 of the Rules 
for the better management of boats and oanses, 


(3)—8. 16—s«« Oaiu. Pro. Code, 1898, 
8. 196,4 ab as. 7 (a), 6, 8 N.L.R. 67 = 18 Or. 
L.J. 496=15 Ind> Cas. 642. 


• Those Local Aots were passed by tho 
Imperial Legislature. 
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6.—/Ilfldras cootiaued. 

Act IX of 186 ^Boats id Harboare, Madras) 

—concluded. 

plyiuR for hjrc at the out«ports of the Madras 
Presidency, dated 30th September, 1867, the 
owner of a boat is liable to a One, on proof of 
bid''allowing bis boat to ply without the 
requisite complemeot of meo. The word 
“allow*' in tho rule creates a liability more 
extensive thaa would be implied id such words, 
as “if the owner neglects to ensure that the 
boat is fully manned, and thereby contravenes 
the provisions of the rules, he shall be guilty 
of an oQenoc under the rules, unless ho proves 
that ho has taken all reasoTinble meins to pro 
vent such contrivootioD.*’ The absence of 
proof by the prosecution that the owner was 
awaro that the boat was plying without its » 
proper crew IS no bar to his conviction. Act ! 
IX of 1846 is an Ant autborieiog the Govern¬ 
ment of Eort St. George to make, from time 
to time, in respect of each port or other pUco 
of ancborace in the Pro>idency, such regula¬ 
tions for the luanagement of boats and cnfnmn- 
ranis, etc., and such other matters as are pro¬ 
vided for by Act iV of 1812 in respect of the 
Madras Roads as -bat] seem to them expedieot, 

" being‘similar in principal to the provisions 
contained io tbo said Act, but varying in 
detail as local circumstinces required such 
variation/' Under the provisions of this Act, 
it is competent lor the I^ocaI Government to 
provide that cases involving questions as to 
broaches of the regulations or rules shall bo 
cogoi.*^abl 0 by Magistrates not bong Justices of 
the Peace, 'u re RowtHakonni, 9 M.431 = l 
Weir 852. 

*Act I of 1836 (Compulsory Labour, Madras). 

[SHORT TITLE GIVEN, ACT XI OF 1001. REP. 
IN PART. ACT XVI OF 1874. DECLARED IN 
FORCE THROUGHOUT THE PRESIDENCY OF 

Madras, except as regards the Sche¬ 
duled Districts, act XV of 1874, s. 4.] 

( 1 ) — Labouring classes, — By tbo term 
*' labouring classes in Act I of 1858, not only 
persons who let their labour for hire are in¬ 
cluded, but also persons who habitually engage 
in manual labour, although they may, at the 
same time, be emplovers of labour. QUEEN 
V. MUTTU Reddi, 6 M. 199 = 1 Weir 784. 

(2) —S. 1— Village in the vicinitv. ”— 
Villages SGveD miles away from the place where 

a breach has occurred ate not within such die- j 
tance as answers to the words vicinity ” or 
‘‘neighbouring” in s. 1 of the Act. HIGH j 
COURT Proceedings. i9th Mat, 1882, 
No. 984, 1 Weir. 783. 

(3) —Ss- 1 and 2— Right to call labourers to 
help in stopping or preventing a breach. —To 
entitle the authorities to call upon labourers of 
neighbouring villages to help in stopping or 
preventing a breaoh of a obannel, it is only 


* This Local Aot was passed by the 
Imperial Legislature* 


^ 6, —/Ifddrns <4cls—coDtinued. 

Act I of 1858 (Compulsory Labour, Madras) 

—concluded. 

: necessary to see that there has been or will be a 
breach. It is not necessary to see that a loss of 
^ property has occurred or will occur. HIGH 

Court Proceedings, i9th may 1882, 
No. 994, 1 Weir 783. 

(4)—Ss. 1, 2 and 6— Jurisdiction of Magis¬ 
trates under the Act. —The only acts or omissions, 
over which a Magistrate bas jurisdiction under 
Act I of 1858, are those speciAod in the first 
section, namely, where a tank or other irrigatioa 
work has been broached or is in imminent 
danger of being breached. Casos under s. 6 are 
not cognisable by a Magistrate at all, but the 
section points out distinctly the only mode in 
which the value of tbo labour withheld c4q be 
HS< 0 «sod or recovered. HIGH COURT PROCEED¬ 
INGS, 2^RD NOVBMRRR, 1>68. NO. 1531, 
1 Weir 763 ^4M.H.C. App. 20. 

(5|—S. ^—Offence under the seefioH. what 
censiitutes, — When pcr?on^ belongiog to labour¬ 
ing clashes are duly oiUecl upon by the head 
of the village to labour, as provided in 8. 1 of 
the Act. a refusal or neglcot to comply with 
such call, without any lawful excuse, consti¬ 
tutes an offence under s. 2, HIGH COURT 
Proceedings, 14th March i878, No. 559, 
1 Weir 783. 

(6) —S' 2—See Nos, 3 and 4, supra, 

(7) —S. 6—See No, 4, 

* Act XXIV of 18S9 (Police, Madras). 

[Short title given, act XI of i90i. 
REP. IN PART, ACT XVII OF IfiG^ ; ACT XIV 
OF 1870 ; ACT XVI OF 1874 ; Mad ACT I OF 
1885 ; Mad. ACT V OF 1896. REP. IN PART 
AND AMENDED, MAD. ACT III OF 1889 (EX¬ 
CEPT IN SCHEDULED DISTRICTS), MaD, 
ACT III of 1995. AMENDED, MAD. ACT V 
OF 1865. SUPPLEMENTED, ACT III OF 1888, 
SS. 1, 10. AMENDED. MaD. ACT III OF 1909. 
SS. 2, 3. DECLARED IN FORCE THROUGH¬ 
OUT THE Presidency of madras, except 
AS REGARDS THE SCHEDULED DISTRICTS, 
ACT XV OP 1874, S. 4.] 

ta\—See PENAL CODE, s. 223, 1 Weir 197, 

(D—8. I—See Mad. act JII of 1864, 8. 26, 
9 M. 97*1 Weir 630. 

(2) —S- \—See Mad, ACT I of 1886 s. 55, 
1 Weir 632 = 1 Weir 830. 

(3) —Ss. I, 8 and 11—Peuni Code, ss. 21 and 

Village Ulayati, whether a pilice officer.— 
Under the Madras Police Act, a person, though 
assuming the functions of a police officer, is not 
a police officer in the execution of his duty 80 
as to affect third parties, unless be has been 
enrolled and has received the certificate of 
enrolment. A village fafaj/Uri is not a police 
officer, unless so enrolled, and, if not a police 
officer, he is not a public eecvaot acting in the 

* This Local Aot was passed by the 
Imperial Legislature. 
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6.—Madras Acts —oootioued. 

Act XXIV of 1859 (Police, Hadrae)—con/^. 


d.-^AIadras Acts —continued. 

Act XXlV of 1859 (Police, Hadras)-<-con/d. 


execution of bis office, v?hile making ho arrest 
of persooe eunpeoied of orimo. In re Venkati- 
GaDU, 1 Weir 342 »1 Weir 837. 

(4) —Si 8—See No. 3, supra^ 

(5) —Ss. 8, lO, \ \ and 44 —Village kavalgars — 
6. 44 of Act XXIV of J859applied only (o police 
officers enrolled and appointed in the man¬ 
ner prescrtbed in ss. 6, 10 and 11 of iho Act. 
\ill^ge kavalgars, noi heiug so appninud. are 
not punishable under s 44. High COURT 
PROCEEDINGS, IITH MaROH 1872, 1 Weir 
836^7 M.H C. App. 4. 

(6) ^S No. 5, supra. 

. (7) — Ss. lOand 44— Departwental punishment^ 

vyheiher a bar to a prosecution und^r the Act — 
Where the Government bas noi framed any 
rules under s. 10 of Act XXIV of 1659. the mere 
fact of departmental punishment having been 
awarded is not sufficient to exonerate fron^ 
liability under s. 44, though the oircumstance 
may be tak^n into confideration in pas^iing 
sentence, QUERN EMPRESS v. FAKRUDEEN, 
17 H. 216»1 Weir 839. 


(8) —Ss, 10 and 44— Police constable leaving 
his post, when on duty at the central jail, tf 
habit topuntshmeni,~^Vfhotc a police ooostable, 
who was on duty at the outer gate of a central 
jail, quitted bis post incide the gatewav and. 
leaving the gate open, slept outride, htld, that 
he was properly punished under s. 44. and that 
B. 10 did not apply to the ease. HlGB COURT 
Proceedings, isth June 1872, No. 1074, l 
Weir 837 = 7 M.H.C. App. 7. [F., 1 Weir 

8380 


(9)~S5. 10, 44 — Constable posted as sentry 
going to Where a conet»ble posted as a 

seuiry over the jail went to sleep, while on guard. 

that be was guilty under s. 10 and not 
under s. 44. HIGH COURT PROCEBDINOB OF 
AUGUST. 1871, 1 Weir 837. note = 6 
M.H.C App, 31 [Overruled. 7 M.H.O. App. 
7 = 1 Weir. 837*] 


I0| ^i-^Constable rohite on guar 
floinp to sUep —A p-ilioe o tnscable falling Hslee[ 
while on guard, is guilty of a grave violation c 

therelore. be dealt with und€ 

COURT Proceedings, sr 

?7 M ®j7fl 

17 M. 278-1 Weir 839,] 

**—'temporary absence froi 
auly.—The temporary absei.ca of aconsiab: 
Irom duty 19 006 .uob a oesBaiion of duty as i 
be covered by tbe provieiooB of a. ii. Tb 

offence IB olearly one punUhHbla under a. JO < 


disobedience of an 
order.-Where a Police coo- 
nffW S.° was directed by ibe Statioo House 
tinna ® oerUio plaoewltb ioetruo 

poet Dotil a week expired 
or uovil lelievid meanwhile, left hie poet and 

46 


was found at tbo p( lico station, htld, that tbo 
Accuted was guiJiy under s. 44. lOHsmuch as 
be wilfully disobe 3 cd an (xpiOriS lawiui ordor 
given to him aiid that s 10 did nnt apply. In 
re (Shaikh) Meer .H. l Weir 841. 

(13) —S. 11—Ste NcSe H, 6, supra* 

(14) “'Ss. 11 nnd 44 — Police fXiicer—Appoint• 
m^ni. — No person, who hriK i ot been duly 
appointeu under 8. 11 ol ActXXlVof \Hti9. can 
be held to boa Pclico oftker'* wMhin tbo 
mear ing of s. 44 of tbo Act, The Gt^tlnctlOQ 
between tbe general Toiicc aid tbo village 
Pedice h>i$ been tuljy recfoniz'.d in the Act. 
High court Proceedinos, 28111 June 
1867, 1 Weir 636. 

(15) — Ss, 21 and ^9-^Procession likely (0 
cau^c 6r^'n^/lo/ the peace— P uers of poLce— 
Removal of OanurTs f* om persons tn the pi occa¬ 
sion — Where a proce^bion ot H ndus carrying 
certain baut*er^ maoo tbe Supcriniondent of 
Police apprehend that a breacb of the peace 
would be occasioned, iftbe-e baonors continued 
to bo displayed. aT»d, (or ibe purpose of prevent* 
ing such bioacb of tba peace, be 6o^a fide look 
away tbe bHonere from certain pets-ons in tbe 
procefsioo. held, that tbe Action ol tb&Buporin- 
teudent ol P> lice was not justified by tbe 
Madras Police Aot, ss. 2i aod 49i aud that he 
was accoroiogly liable for trespass, HaNOA* 
NAYAKOLU V. PUENDEROAST, 17 M. 37=3 
M.L J. 276. 

il61— Ss, 23 <J«<f 44— Omission to bring a 
perf>rn in custody without a warrant before a 
M >gxsiratee^ Toe defondarjt, a dt pui y coDbtable, 
was convicted under s. 44. Aot XXIV of 1859, 
for neglect to briog a person in custody without 
a warrant before a MHgi%irate. On appeal, 
tbe conviotiou was set aside on the ground that 
tbe clauro in s. 44 had bem virlunUy repealed 
by tbe repeal of s. 23 in which tbe duty in 
question was provided. Beld. that ibo words 

as hereinbefore provided ” in e. 44. referring 
to s. 23, should be treated as mere surplusage 
and that 8.. 44 sbculd be read as providing fen 
(he punishment of a ponce officer, guilty of 
any wilful neglect of duty in not bringicig any 
person who shall be in bis custody without a 
warrant before a Magietrate.” Held, there¬ 
fore. th^t tbe accused was guilty unoer s. 44, 

High Court Proceedings, 3jst Oct. 
1865, 1 Wolf 637. 

(17)— 8 44— Scope of Ike section.—Tbe pro¬ 
visions ole. 44 of Aot XXIV ol lb59, are intend¬ 
ed rather for the puoibbmcut of departmental 
offences than of offences which c>«n be properly 
brought under tbe Penal Code. In re ESOFF 
Khan, 1 Weir 842. 

(181—S- 44 — O^enre under the section'— 
Jurisdiction.-^ A Seai^ious Judge bai* no junsdio- 
tion to try a person accused of ao offence under 
0 . 44 of tbe Police Act Tbe (rial should be 
before a Magihtrate. HIGH COURT PROCEED- 
INQSi 29TB Mabcb 1678, No. 6 bd, 1 Weir 841. 
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<5 ,—Modras /4c:ls—continued. 

Act XXIV of 1839 (Police, Madrasi—con^d. 

(19) —S. — Police constable staying oway 

after expirif of casual leave, guilty of the offence \ 
umhr—Oojectof section —If a police coosbablo 
i6 grauted casunl leave for a hcoited period and 
does not, at the end of that period, resume bis 
duties, but stays away without obtaining fresh 
leave, he withdraws himself from bis duties and 

** oeasGS to perform the duties of his oHico with* 
out leave *' withm the meaning of the above 
s. 44. The intention of the section is to render 
Police constables liable to punishment tor euch 
neglect or breaches of duty as are not punish- 
able under s 10 of tbe Act. auen as dOhection. 
Pnma facie, a constable, absent without leave 
is guilty, under tbe said s. 44, of ' ceasing to 
perform his duty/ and the fact that he has 
been permitted to bo absent on casual leave for 
a time immediately anterior to bin absenting 
himself from duty, can make no diSerence io 
bis offence. EmferOR v. RaMASWAMY RAJU, 
29 M. 192«8Cr* L.J. 463. 

(20) —S. 44— Omission to go on beat.— 
Where the petitioner neglected to go on beat, 
when ordered to do 8o, and produced a false 
beat tioket alleged to have been attested by a 
Village Munsif to the cSect that bo bad visit¬ 
ed a certain village, whereas, in fact, be had 
not done so. held, that tbe petitioner's conduct 
was sometbiog more than romtssoess or negli¬ 
gence in tbe discharge of duty, puniehible 
departmentally under s. 10 of the Act, and 
was properly punishable under s. 44 of the 
AoU Jn re PONNUhAMi, 1 Weir 840. 

(21) —S. 44— Refusal by constable on sufficient 
grounds io search a house, if a violation of duty 
—Duty imposed without any authority ^Viola* 
tion-^Liability, —Where a constable is asked to 
aearob a house, he has also some discretion 
in the matter. If there are soffioient grounds 
for tbinking that a search ie not justified, be 
can refuse to eearob a house, and the refusal 
will not amount to a violation of duty. 
Where a constable, apparently without any 
authority, a^ked aootber constable to watch a 
bouse, ^Id, that the latter who left the place, 
after some time, without having been relieved, 
was not guilty under s. 44 of the Aot. HIGH 
COURT FHOCEEDINQS, 19TH FEBRUARY, 
1880, No* 332, 1 Weir 841. 

(22) -B. 44—See Noe, 5, 7, 8, 9, 10. 11, 12, 
14, 16, supra. 

(23)—S. 46—Section consfrufd— Gist of offence* 
—Under 8, 46, it IB an ofience for any police 
constable to extort, exact, seek or obtain a 
bribe. etc«, by meaoe of any illegal threat or 
pretence* Farther, it is also an offence for any 
Police officer to extort, ezaot, seek or obtain a 
bribe, eto., for doing or omitting to do any aot 
which it may be his duty to do. The gist of 
the offenoe is the obtaioiog a bribe, not tbe 
neglect of duty, which last is punishable under 
, 44. Under e* 46, it must be shown that 
he bribe was taken for omitting to do an aot 


6,—Madras Acts —continued. 

Act XXIV of 1859 (Police, Madras)— conld* 
which it may be the duty of the officer to do. 

High court Proceedings. 2ist July, 
1879, No. 967. 1 Weir 842. 

(24) —S. 46 —Conyiciion under the s^iction, 
when allowable —In order that a conviction 
uuder $. 4G of Act XXIV of 1S59 can be sup* 
poriod, it must be shown that tbe accused 
obtained a bribe on the pretence that be would 
omit to do a thing. In re GOFalasami Naidu, 

1 Weir 844. 

(25) —.Ss. 4 6, 50-^Chargc of dneoity under 
s. Penal Code^ Acquittal ^Conviction under 
s. 46 of the Act — Validity.^k. police officer was 
charged under s. 3B9, Penal Code. Ue was 
acquitted of that oSeoce. but was convicted of 
an oSenoe under s. 46 of tbe Police Act. The 
actual charge framed against him under s. 46 
of tbe Police Act was tbe same as the charge 
framed against him under s. 369, Penal Code, 
i.e.y extortion, of which he was acquitted* 
Held, that, having regard to s. 50 of the Act, 
tbe ooovictioD was bad. in re GOPALASaMI 
NAlDUt 1 Weir 844. 

(26) —S. 47—Sanefion whether necessary for 
lodging a compfnmf.—No sanction is necessary 
lor tbe entcrtaiDment of a complaint under 
6. 47 of the Police Act, in re RAMANUJA 
CBaRI, 1 Weir 845. 

(27) —5. 48—•* Totyn,” definition o/.—There 
is DO Act of the Legislature which empowers 
either tbe Magistrate of tbe District or tbe 
Local Government to dtfine a town for the 
purposes of s. 48, Act XXIV of 1859. In the 
absence of any provision of law defining a 

town/* it rests with Magistrates to determine, 
on a reasonable consideration of the ecircum- 
stances, whether or not a place is a town. HIGH 
COURT Proceedings, 25th aug. 1871, 6 H* 
H.C. App. 34. 

(28) —S. 48, offences under — Crxm. Pro* 
Code (1892), s. 26 1 —Jurisdiction of Benches of 
Magistrates. —S. 48 of tbe Police Act, which 
relates to obstruction and nuisances in roads 
(withiu tbe limits of towns) is a general consec* 
vancy clause, and tbe oSenoes committed there¬ 
under are within tbe oognisanoe of a Bench of 
Magistrates. QUEEN EMPRESS v. OOLAGA- 
NADA, 13 M. 142«1 Weir 910^2 Weir 327. 

(29) —S. 48—Pouters of special Magistrate 

conferred upon Su 6 -Pr 9 isfror — tha 

power confiaues on transfer of Sub-Registrar to 
another place,—A 8ub-Regisirar, who wts in¬ 
vested with third-class powers for the trial of 
oSenoas under s. 48 of Aot XXIV of 1859 in a 
certain place was transferred iromtbat place to 
another. Io tbe latter place, he took up cases 
in bis file and tried a certain number of them, 
3eld^ that the Sub-Registrar was competent to 
exercise, on bis transfer to another place, the 
powers conferred upon him as Sub-Registrar of 
the place from which he was transferred, nolesa 
the Looal Government directed him not to 
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r6.“/M4rfras Acts —cootinuod. 

XXIV of 1659 (Police, Madras)— con/ci. 

exercise them. QUBEN-EMruBSS v. VIRAN- 
HA, 18 H. t32»2 Weir 36. 

(30i—S. 48 —Punishment under the Act^ 
Imprisonment in default of payment of fine — 
Penal Code, ss. 48 and 64 —V of 1865.— 
PerdODS puoisbod under s. 48 of the Police Act 
cauDOt be seotenced to pay a fiae with a penod 
of imprisoomeut in default of p^jmeut. The 
procedure to be followed iu enforcing the fine, 
or ID awarding imprisonment ia default, is that 
laid down iu Madras Act V of 1865, by which 
a Magistrate can only order imprisonment on 
being satisfied that the accused has not sufli* 
oieot property whereon the fine can be levied. 

High Court Proceedinos. 7Tn dec. 18G6, 
a U.H C App. 9. [F.. 7 M.H.C. App. D., 18 
M. 490*1 Weir 909.] 


(31)—S. 48 —Offence by a European British 
subject — Trial .—The Contonmcot Magistrate 
has DO juriadiotioD to try a European British 
eubjeot for an offence under s. 48 of Act XXIV 
of 1859. High Court Proceedings, 13th 
June 1870, 3 M U.C. App. 2S. 


(32)—S. 48—i?i( 7 oroue imprisonment under, if 
Under 8.48 of tbe Police Act, the award 
of rigorous imprisonment is not legal. HIGH 
COURT Proceedings, 3ist Aug. iS 70, 3 M. 
H.O. App. 34. 

(S3)—S. 48 —Imprisonment in default of pay• 
vient of ^ne.—Imprisonment ia default of 
payment of fine lor an offeoce under s. 48 of 
Aot XXIV of 1859 is irregular. HIGH COURT 
Proceedings, 24th April 1873, 7 M.H.c. 
App. 22. 


(34)—S. —Whipping, sentence of, if legal 
under the Act.—The Whipping Act only autbor- 
issa the punishment of wbippiog for offences 
of which the accused is convicted under the 
Penal Code, and e. 5 of the Wbippiog Aot 
provides for juveoiles ooDvioted under tbe aame. 
Therefore, a sentence of wbippiog cannot be 
passed for an offence under tbe Police Aot. 

High Court proceedings, 10th Mar. 
1890, No. 485, 1 Weir 81S. 


(35) —8. 46 (s. 8 of the Towns Nuisances Act) 
spreading raggi stalks in a public street.^The 
mere epreading of raggi stalks to dry in the 
streets of a village is not an off^mce under e. 48 
of Aot XXIV of 1859 (s. 3 of the Towns Nuisances 
Aot). InreSiNNAPPUDAYAN, 1 Weir 912. 

M {l)—Town Nuisances (Madras 

Acf III of 1889), s. 3 (IJ—on untrained 
wllockin public streets .—Biding an untrained 
toullook on a publio road, which the rider could 
oonteol, is an offence under a. 48 (1) of Aot 

3 (1) of Act III 

hiqb Court Pbooeedings, uth 
91?'*'^ Weir 849-7 II.H.G. App. 10 = 


(87) S. i9, el.9—Applicability of iht secti 
to the cauttnp of obstruction by spreading ftshi 
mit^Penal Code, t. 288—01. 8, a. 48 oi t 


6.—Af^rfras Acts —continoed* 

Act XXIV of 1659 (Police, Madras)—conM. 

Police Aot refers to oc»truotioQ of roads or 
strceis caused by cattle ur by conveyances, ia 
Certain circumstances therein detailed. The aot 
of spreading fishing nets by the side A tbe toad 
is clearly not puiusbiblo under that clause, 
nor is it punishable under s. 283, L’enai Code, 
without proof that obstructiun is caused to a 
particular person or per-^ouH by -uch act. 
Queen v. khvuek Moidin, 4 M = 1 
Weir 911 Weir 232. (F., 25 0. 275 ; li.. I 

Woir 232.) 

(38) —S. 48, cl. 5—ff^ap of dirt kept in (own, 
wJunaynounlsloanoffcnce—Actl of iSHb .—It 
is not the loteutioo ol tbe legisUturo Co make 
It penal to lay down a heap oi dirt or nMt>riils 
for building, in conveniejt places within the 
limits of a town. Tbe last eoutence in cl. 5, 
which makes it peual to cause any oflansive 
matter to run from a dung heap into tbe street, 
contemplates the dcponii uf a duug heap uear 
a street, or within tbe Imoics of a town a^i other¬ 
wise than penal QUEEN-EMPUEES v. 
APPATHOHAI, 9 M. 16V. 

(39) —8. 48—See MaD. ACT III OF 1889, 
S. 3. I Weic 912. 

(40) —8. 48 -See hI\D. AOT HI OF 1889, 
S. 3, ol. 9, 1 Weir 913, 914. 

(41) —3. 48—See JURISDICTION OF Cana- 
HAL COURTS—JURISDICTION OVER EURO¬ 
PEAN, 5 M.H.O. App. 25. 

(42) — S. 49 —Processions — Powers of the 
Police.—Per Collins. C.J.—S. 49 of the Madras 
Police Act defines the powers of the pilice. 
They may direct the conduct of all a^^sembhes 
and processions in tbe publio streets, prescribe 
the routes by which and tbe time at which such 
processions may pass, keep order in tbo publio 
streets and prevout obstructioDs; they may also 
regulate tbe use of music in tbe streets on tbe 
occasion of native festivals and may direct 
crowds of twelve of more persons to disperse, 
when they have reason to apprehend any breach 
of the psace. The powers thus given to the 
police are largo and set out with particularity, 
but tbe Sjporintsodent of Police has no power 
to remove from the processionists any banner 
belonging to them and order those baooers to be 
taken to the Police Station. The Superintea* 
dent lo taking possession of the banners com¬ 
mits a tortiousict. PerSbephard, J.—Under the 
Madras Police Aot, although the SuperiDtendont 
may, as occasion requires, do oertain things 
with regard to processions, yet, tbe Aot does 
not say that be may take fligs or obnoxious 
devices carried by members of tbe procession, 
not does the Orim. Pro. Code confer any such 
power. Panchakarla Ranqanayakulu V. 
SUPERINTENDENT OF POLIOE, 8 M.L.J. 278. 

(43) -"S. 49— See No. 15, supra* 

(44) — 3. 50—Proviso to the section, whether 
made inoperative by the provisions of Madras 
Act III of 1865.—8. 1 of Madras Aot HI of 
1865» reodere iooperative the proviso in a. 60 
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6.^A1adras Acts^continued^ 

Act XXIY of 1859 (Police, Madrae)—concW* 

of Act XXIV of 1S59. Theroforo, a nj\tive 
M has jurisdiction to try Police officers 

above tbe rank of a private charged with 
oOoDCPs unHer Act XXIV of 1859. HIGH 
COURT PROCEEDINGS. 7TH JULY 18r>9, 
No. )2n. 1 Weir 846 = 4 M H.C. App. 54. [K, 
1 Weir 846 3 

( 45 )—s, 50—See No, 25, supra. 

(46, 47) —S. 5Z—Power of native Maqsilrafe to 
try police oj^cer— Act III of 1866 — Sco^e of (he 
sec(io)i —Alter tbe passing of tbe Act 111 of 
1865. native Magistrates have power to try a 
Police officer above the rank of a private for an 
offence under Act XXIV of 1859. S- 53 has 
reference only to acts done or intended to be 
done under colour of the Act, but docs not 
apply to any acts not professedly done in tbe 
ezcrcife of any power conferred by the Act, In 
re ChBNDRIAL, 1 Weir 846. 

(48) —S, 53—Jnspeefor tviOiholdinq pay* of 
Sfod-constable—Suit tor r^covfrp of the same. 
— Tbe plaintiQ. a Police Head constable, sued 
tbe defendant, a Police Inspector, for bis pay, 
which be alleged that tbe latter kept back. It 
appeared that, before resorting to tbe Court, 
the plaintill complained of this to tbe Head 
Assistant Magistrate, who dismissed tbe com* 
plaint b€<*euse tbe plaiotiQ's aUegations did not 
amount to an oQence under tbe Penal Code, 
After being discharged from tbe Police, the 
plsiotifi give notice to the Superintendent of 
Police, under b, 53 of tbe Police Act, asking 
I)im to direct the defendant to pay the money, 
but be declined to interfere. Hence,tbe present 
suit WAS iDStitoted. Tbe defendant pleaded 
limitation under s. 58, Act XXIV of 1859. and 
that the plaiotiS was estopped from denying 
that the section applied by reason of his 
admission in his notice to the Superintendent. 
Seld. that the suit was maintainable as the 
act alleged to have been done bad nothing 
whatever to do with police duties and that tbe 
plainiifl was not estopped from standing on bis 
legal rights, because he gave a notice under 
the Aoi, when it was not necessary GUNDAN 
VENKATASAMI V, CHINNAU PURUSHOTTAMa, 
1 Welr847»S H.U.C. 466, 

(49) —S. 83 — Conutefton under (he Act — 
Limitation.—A oonviotion under tbe Act is 
illegal if tbe prosecution is t>roe-bsrred under 
8. 53 of the Aot. In re 8BSHAG1R1 Row, 1 

Weir 848. 

Act I of 1863 iSobordioate Hagletratea,Second 
Claes). 

[RBP. (IN Madras), Mad. act IV op 
1867 ; (IN COORG), REG. I OF 1831.] 

(D —Ss. 1 and 2—See CONTEMPT OP COURT, 
4 M.H.C, App. 61. 

(3)—3, 2—See No. 1, supra. 


6.—Madras Aefs—oontioued. 

Act II of 1864 (Recovery of Appears of' 
Revenue). 

[Short title given, act XI of )90l,. 
Rep. in part, act Xil of 1873. amended, 
Mad. act III OF 188t ; MaD ACT I OF 1897, 

S 37, Proviso 38 I3) amended, s. 37 A. 
INS. M-sD. ACT I OF 1909.] 

{1)—See Theft—Things in respect of 

WHICH THE OFFENCE OF THEFT CANNOT 
BE COMMITTED, 1 Weir 42L 

(2)—S. 8— Removal otcrops under attachment 
by (he owner—Dt viand beiyig made upon another 
person holdivy the patta Charge of 
whether maxnlainable. —Certain standing crop 
was distrained for arrears of revenue. Tbe 
accused, tba real owner of tbe land, earned 
away tbe crop and was charged with theft. 
The Deputy Magistrate acquitted the accused 
on tbe ground that no demand was served 
upon them and chat no li^t of distrained pro« 
perty was furnished to them but were given to 
another person in whose name tbe paffas stood. 
Held, that tbe Deputy Magistrate was wrong 
in acquitting tbe accused on tbe ground men- 
tinned. Tbe case was directed to bo retried on 
tbe point whether the accused was in fact 
aware of tbe distraint, and with such know^ 
ledge dishonestly removed tbe crop. QUBEN* 
Empress v. Ramasami, 16 H. 364 = 1 Weir 
422^3 M.L.J, 178. 

Act 111 of 1864 (Abkari). 

[Rep. in part, act xit op 1873 : Mad. 
ACT V OF 1879. REP. (LOCALLY), MAD. 
ACT I OF 1836.3 

(1) —Sre Mad, Act I OF 1886, ss, 29 and 
65 (c), n M. 260*1 Weir 638. 

(2) —See Mad. ACT I OF 1886, S, 34. 26 M* 
124*1 Weir 630, 

(3) —Repealed by Aot I of 1686—Conviction 
under—Tlleg il—Retrial—See RE TRIAL, (1911) 

2 M W.N. 688*12 Ind. Cas. 616* 12 Cc. L.J, 
092, 

(4) —S, 2— PaynifUt of wages by liquor^ 
whether amounts to sale. —A pa>inent of wages 
by liquor is not iooluded in th-e general term 
** selling/* and, is. therefore, not an oflenoo 

under tbe Abkari Act. Queen-EmpresS v. 
APPAVU, 9 M, 141 = 1 Weir 645 [R., 25 B, 

696*3 Bom. L.R. 384, 2 P.H. 1903 = 63 P,Lt 
R. 1903.] 

16)— Ss. 2, 21, and 22—Exposure of sweet 
palm ytiice— Manufacture. —Sweet palm juice, 
which, by exposure to tbe operation of natural 
causes, ferment^ and becomes toddy, is as much 
manufactured by tbe person who exposes it, as 
if tbe same result wa>i produced by tbe process 
of distillation HIGH COURT PROCEEDINGS, 
17Tn JONB 1870, 5 U H C. App. 26, 

(6) —S. 8— Selling liquor withf^ul licens$9 
wh>tt amount^ to —Wueta a ptriOD, whose 
license was cancelled for some breach of tbe 
regulations, put forward anothers person aa a * 
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46,^Msdr4S Acts —oontiDued. 

Act III of 186* (Abkari)-*con<inu^d. 

proper person to be licensed for the shop in which 
be himself had been vending, and such person 
being duly approved and licensed by the Colleo* 
tor, the former licensee under the cover of that 
license continued bis old business, pacing a 
monthly sum to that person, held, that the 
{nrtnei licensee could not be convicted of selling 
liquor without license, as the Collector was 
est )pped by bis own license and could not 
enquire into tbc private arrangemonts between 
the licensee and tbc person conducting the 
business. QUREN EMrRESS v. NANJAPPA 
FILLAI, 7 H. 432»»1 Weir 644. 

(7)—Ss. 14, 16, ^2—Valid pmnif.—There is 
nothing in Madras Act HI of 1864 to restrict 
tbe validity of a permit to the actual person to 
whom it is issued, or to prevent it from protect¬ 
ing liquor conveyed by third persons on tbe 
licensee’^ behalf. HIGH COURT PROCEEDINGS, 
20TH July 1870, 5 H.H.C. App. 29. 

{B)—Ss. 15 and 22 — Sub renler^s servant con- 
veying toddy without a permit. - The conveying 
of toddy by servants of a sub-renter, without a 
permit, from the sub>renber's trees to bis shop 
would not amount to an ofleuce under s. 22, if 
tbe quantity conveyed did not exceed that 
which a Bub-renier's permit would cover. 
<JUERN V. POTTACBI, 7 M. 161*1 Weir 633. 
[i?„ 11 M. 472.3 

(8-a)—S 16— See No. 7, supra, 

(9) -S. 17—Order for con/isca/ion.—Under 
e» 17| the Colleotor alone can coi*fi^cate, and 
not a Magistrate. QUEEN v. KoEHlLlOADDA 
THATHAYYA. * H. 240. 

(10) —Sa. 17, 21— Conviction under a. 21— 
ConAscatxon. —A Magistrate is not oompetent 
to order ibe confiscation of arrack found in pos- 
sessioD of a persoQ convicted by him under 

21, when sucb person is a licensed vendor. 

High court ?roceeding6, 4th Nov. 1670, 

6 M.H G. App. *1. 

(11) -Sa. 17,23-4 nnd26-B— Power of Magis¬ 
trate to confiscate animals---Proceeds of property 
confiscated by Collector, whether available for 
dutribution. —Altbougb a Magistrate cannot 
oonfiecate animals under s. 23 A of tbe Act, 
yet, in all magisterial cases falling (or disposal 
under s. 26 B, the proceeds of whatever has 
been confiscated by tbe Collector, iooluding 
animals, would be available (or distribuiioo in 
the manner therein pre50*ibed. QUEEN v. 
BYKEYA, 8 M. 137*6 Ind. Jur. 243. 

^ (t2)—S. 20 (sa. 66, 66 of Act I of 1886)—Self- 
snp of liquor by measures of less value than 
prescribed by the Board of Revenue^Object 
of e. 20.—8* 20 of Act III of 1864 provides 
ior the punishment of persons wilfully con- 
•travening any rule, regarding tbe manufacture 
and sale of liquor, prescribed by tbe Board of 
Revenue, uudet the authority conferred in the 
Act, or any person duly lioeneed who shall 
commit a breach of the proviaions of hie Hoeoae. 
tTbe rolee (rained by the Board, under tbe 


6 — Madras Acts —continued. 

Act III of 1864 (Abkarl)— continued. 

authority mcotion'’d. requires sellers to use a 
drachm moasuro, 48 of which mako an imperial 
gallon. The meaning of ibo rule is that sellers 
are to sell by the mca>ure proscribid, not that 
they arc to only a one nracbm measure. 
Tbe seller may use measure? conlainiog many 
drachms or parts of dracbui, ^»ut he is to sell 
by the dracbm. Thoroforo. selling by measures 
of less capacity is not a broach of the rules or 
of the provisions of tbc license. COURT 

PROCKRDINGS, 23RD DEC. 187U, No. 2332. 1 
Weir 643 

(13)— S.2\^Selling toddy without license^ 
Toddy^ what is. —A p^rboo seUing toddy with¬ 
out license is liable to be convicted under s 21 
of the Abkari Act without any ovjdcnco as to 
fermentation, as toddy pfima facie is fermonled 
palm juice. HIGH COURT PROCEEDINGS, 
21ST OCT. 1870, S M H-C. App. 36. 

(H)—S- 21—“ Toddy^'— Definition.— The 
High Court in 5 M H.C.Ri App. XXXVI, did 
not intend to definite toddy as a mai tur of law. 
High Court proceedings, 4th Jan, 1871, 
6 M H.C. App. 11. 

(15) -S. 21 is. 55, cl. Vi) of Act 1 of 1886)— 
Ltcensec's death—Expiry of license, —A license 
expires on the death of the licoose^bolder and 
caoDot protect a subsequent sale by a member 
of the deceased's family. Xn rc MarI. 1 Weir 
642. 

( 16 ) — S. 21 —BrofAer cj license ^holder ^ 
whether protected by the license. —The license 
given to a person will protect the brniher of the 
licensee, as also his agent. High COURT 
PROCEEDINGS. 11TH DBCEMDER, 1871. 
No. 1982, 1 Weir 642. 

(17) —S. 21 (s, 55 of Aoi I 0 / 18861—Liesnse- 
holder's wife^ whether protected by the license .— 
Tbe license of tbe husband protects a wife who 
is selling liquor on his behalf. BiGH COURT 
PROCBBDINQS, IITH NOVEMBER, 1872. 
No. 1897, 1 Weir 6*2. [D., 1 Weir 642 ] 

(18) —S. 21—See Noa. 5, 10, supra. 

( 19 j _53 21 and 22—Expiry of license— 
Possrssicn of liquor after period of license, 
whether an offence .—21 must be read as an 
exception to the general provision in a. 22. li 
so read, ibe liability of the licensed vendors 
whose license has expired is limited to tbe case 
in which they are found in posseasion of liquor 
for tbe purpose of sale. QUEEN v. RAMaYA, 
8 U. 131. 

(20) —Ss. 21. 22— Offences under the Act — 
Fine in default of imprisonment—Penal Codt^ 
s. 64.—Fines under sa. 21 and 22 of Act III of 
1864 can be levied only by adopting the pro- 
oedure prescribed in sa. 30, 31 and 32. 8. 64 of 
tbe Penal Code has. therefore, no applioetioD* 
HIGH COURT PROOBEDIKOS, 20TB NOV. 1871» 
6 M.H.G.R. App. 40. 

(21) —Ss. 21, 23-A and 66 {g)— Implement far 
the purpose of manufacturing lifluor,—Where 
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^.^Madrss /Ic/s—cootinued. 

Act III of 1864 (Abkari)— co^icluded. 

tbe accused was found io possession of a mix¬ 
ture of boiled rice, drf ginger aod outs of tbe 
marking nut plant, and admitted that be had 
prepared tbo mixture ia order to maoufaciure 
liquor, that the accused was not guilty, 

under Madras abkari Act, 111 of 1864, ioas* 
much as tbe mixture io question was certainly 
not au implement" for tbe manufacture of 
liquor. Li rc SONDI DoNNAI Sahu, 1 Weir 
640. (D., 1 Weir 641 M. 417.] 

(22) —Ss. 21, 32— Non-teali^aiion o/ venalty — 
Sentence of imprisonment .—Whore the penalty, 
imposed on a perj^ou under a. 21 of Madras Act 
III of 18G4, is not fully roatizod by tbe distress 
and sale of his moveable property, 8. 32 
authorizes a sentence of imprisonmeut on him. 
QUEEN V. CHAKUASAnU. 7 M. 185. 

(23) —S. 22—d6/cari ^lm-ndme>if Act V of 
1879, $. 23 (n )—Boat n&cd (or carrying liquor 
without valid permit—Order for confiscation of 
the boat — Validity .— Where a second class 
Magistrate uncivicted certain persons under 

22 of Act III of lSC4, of conveying liquor 
without a permit, and ordered tbo oor.ii'^cattoQ 
and s;iIh of tbe boat in which the liquor was 
found, held, that the Magistrate was not justi¬ 
fied in passing such an order either under 
a. 23 (a) of Act V of 1879, or under e. 17 of 
Act III of IH64. Queen v. kokkiligadda 
T ilATH.AYYA, 4 H. 240. 

(24) —S. 22~See Nos. 5, 7, 8, 19, 20, supra. 

(25) —S. 23'A— Sec Nos. 11, 21, supra. 

(26) —iS. 25—Failure to produce a liquor 
license being called upon to do so- Ofder for 
confiscation of property^Act V o/ 1879, s 26(6). 
**'Tbe ofienco, under Madras Act HI of 1864, 
of not having a liquor license ready to be 
shown to a Police constable, when called upon 
to produce it, is not an ofience for which a 
Magistrate could proceed under s. 26 \b) of 
Madras Act V of 1879 to confiscate tbe pro¬ 
perty, and to award half of the fine and of tbe 
sale proceeds to tbe Police. QUEEN v. YaSAN- 
TAPPAi 4 H. 231, 

(27) —S. 26— Police Officer Village 
poUcemayi —Police Act {Madras Act XXIV of 
1650), 0 . 1.—Tbe Abkari Act does not narrow 
tbe definition of the word ^'police" given in 
tbe Police Act. The term Police Officer," as 
used in s. 26 of tbe Abkari Act, includes an 
officer of tbe village police, e.g^^ohatad* 
Queen-Empress v. seshaya, 9 H. 97=1 
Weir 630. 

(28) —S. 26-B.—See No. 11, supra. 

(29) —8. 32—See No, 22, supra. 

(30) —S. 55—See No. 21, supra. 

(31) —S 65— Order for confiscation of pro- 
perty —Where a person isconvioted under e. 21, 
Act III of 1664 (s. 55 of Act I of 1886), a Magis¬ 
trate is not oompetent to order tbe oonfiecatioa 
of tbe property in the possession of tbe accused, 
ID reepeot of which no oSenoe has been com¬ 
mitted High Court Phooeedinqs, 27th 
SEPTEMBER 1881« No« 2008, 1 Weir 681. 


6.^Al3dras Acts —continued. 

Act IV of 1864 (Cess io lieu of Village Pees)* 

[REP., Mad. Act IV op 1893}. 

8. 7 — See Confession — Confessions- 
MADE TO POLICE OFFICER, 7 M, 287 = 2 
Weir 735. 

Act III of 1863 (Offences against special and 
local laws). 

[Rei*., Act XVI OP 1874,] 

(1) — Jurisdiction of Magistrates- —Tbo juris¬ 
diction which Madras Act III of 1865 confers 
on Magistrales is not repealed bj tbe schedule 
to tbe Crim. Pro. Code, as amended by Act 
VIII of 1869. High Court proceedings, 
4TH June 1872, 7 M.H.C. App. 6. 

(2) — ^^ad. Act III 0^865, not repealed^Act 
VIII of 1869.—Madras Act III of 1865 is not 
repealed by the schedule to Act VIII of 1369. 
High Court Proceedings, 29th June 
1872, 7 M.H.C. App. 8. 

(3l— Repeating Act XVI of 1874, s, 1— Effect 
of the Act on jurUdiclion of Cotirls under special 
or local tows.—'Vixe repeal of Madras Act HI of 
1865 by Act XVI of 1874 has not deprived 
Magistrates in the Madras Presidency of their 
jurisdiction over ofiences created by special and 
local laws HIGH COURT PROCEEDINGS, 29TH 
SEPTEMBER 1876. No. 2230. 1 Weir, 8S6, F.B, 

ACT XIII OP 1859,4 M.H.C. App. 
64. 

(5) —EBact of repeal of this Act by Act XVI of 
1874—See ACT XVI OP 1874, 1 M. 223. 

(6) —See ACT XVI OF 1874, 2 M. 161=1 
Weir 887. 

(7) —See MAD. Act XXIV OP 1859, 1 Weir 
846. 

1—See ACT XVIII OF 1854,8.26, 
4 M.H.C. App, 9. 

(9)—8. 1—See Mad. ACT, XXIV OF 1859t 
S.50, 1 Weir 846 = 4 M.H.O, App. 54. 

Act V of 1865 (District Police Amendment), 

[Short title given, act XI of 1901.] 

See Mad. ACT XXIV OF 1869, S. 48, 3 M,H. 
C, App. 9. 

Act X of 1863 (Towns Improvement), 

[REP, Mad. act III OP 1871.] 

(1) —S. 108‘A— Keeping a slaughter Jiouse*“ 
Slaughtering a beast in one^e own premises for 
the owner's private purpose does not amount 
to using the same as a slaughter-house. HIGH 
COURT PROCEEDINGS, 1ST PEB, 1871, 6 M.H. 
C. App 18. 

(2) S. 144— Scope of the section. —8. 144 of 
Madras Act X of 1865 applies only to tbe freeb 
dedication of premises to certain offensive trades* 
The continuing of an offensive trade in premises 
already used is not within the seotion. HioH 
COURT Proceedings, 4th Feb. 1870, 8 H.H» 
C. App. 16, 
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6,— Madras Acts —cootinued* 
lot I of 1868 (CaDtODroeot). 

[REP.* ACT XIII OF 1889.] 

(1) —S. l^^Cantonment Acl Rules, ch IV, 

Failure to report to Canton77ieut Uagis^ i 
trale the appeara^xce of contagious disease. 
peoalt; atlaohes to a lailuro od tbe part o( a 
private individual to report to tbe CaDtoumeol 
Magistrate the appearance of an epidemic or 
contagious disease, as directed by ch* IV of tbe 
CantoDment Rules, framed under s. 19, Mili¬ 
tary Cantonment Act. Queen Empress v. 
LalLA, 8H. 428 = 1 Weir 708. 

(2) — S. 22— Pctcer of Canton'>nent Mogisirate 
to axoard rigorous imprisonment in de/auU of 
paym*nt of fine^Oeyteral Claxtses Act, 1868, 
s, t .—As the Caotonment Act was passed two 
years prior to tbe General Clauses Act, tbe 
provisions of s. 6 of tbe latter Act do not apply 
to tbe former, and tbe fact that rules and re¬ 
gulations framed under els, 4 to 11 of tbe Gan- 
toumunt Act did not receive tbe force of law 
until after 1868, can make no difierence. 
Therefore, a Cantonment Magistrate oannot 
award rigorous imprisonment in default of 
realisation of hne imposed for breach of any 
rule or regulation made under the provisions of 
B. 17 of Act 1 of 1866. EMPRESSv. GOUNUADU, 
8M, 350. 

(31—S, 26— Adulteration of milk with wafer, 
~Tbe mere addition of water to milk cannot be 
said to be adulteration, so as to make the milk 
noxious as drink, within the meaning of 
r. XXXI, Cb. HI of the Cantoornent Rally’s 
made under Act I of 1666, In re Balakrishna 
PILLAI, 1 Weir 709. 

Supplying liquor without 
—Jurtsaiefion.^^Toe oBeoce under s. 30 of the 
Madras Act I of 1866 of supplying liquor with- 
out a license is only punisbeble by a Magieirafo. 
Tbe words of tbe section exclude tbe jurisdic¬ 
tion ol the Sessions court in tbe Molussii as 
well as a prosecution lor the ofiencea by indict- 
ment before the High Court, REG. v. 
Donoqbub, 3 M.H.a 277. [Ru 19 A. 465.] 

Aot VII o{ 1867 (Madras Port Dues), 

[Rep., ACT XII OF 1875.] 

Mad, Boat Rules, s, li^Refusal bp licensed 
owner of boat to hire if.—It is provided by 
6. 14 of the Boat rules that any owner of a licens- 
^ boat or person deputed by him refusing to 
let on hire his boat without assigning reason¬ 
able aod satisfactory cause for such refusal 
would be liable to a penalty not exceeding 
w. 10. Be, 7 and 8 of the Rules pre.Bupposetbat 
tbe person in charge ol a liceneed boat is able to 
ooont the number of passengers taken into the 
boat and to compare it with the number men* 
tioned in the license and to ascertain tbe 
quantity of cargo shipped and compare it with 
the quantity apeoified in tbe license. The 
refusal by the owner of a boat to take in certain 
goods on board unless a tally-man were provid- 
M, CD the gronnd of hts inability to count, was 
neld to be not a relosal foe a reasonable and 


6.— Madras Acts —continued. 

Act YII of 1867 (Madras Port Dues)—cowcW. 

satisfactory can^e within the meaning of s. 14 
of the Rule. QUKHN-KMPRESS v. KaMANDU, 
10 H. 121. [ie., 9 Cr. L.J. 66 (57) = 4 N.L.R. 

163] 

Act 111 of 18B9 (Revenue Summonses). 

[Shout TiTiiF, given, aut XI of 1901.] 

{1)~Power of Tahsildar (o isi>ue summons to 
Karnam—Di^o6f(fi*nce (n such su^ynnoyis — J*enal 
Corfr, s. 174,—Sununooses issued i>y T.%b«iidat 
to Karnams to aitoud the Taluq Kaicbafi for 
the purpose of preparing the census, 
doioie^ and other accoutils are not within the 
purview of Madras Act HI of IR69, as they are 
not summonses to give evidence or produce 
documents in connection with tbe investigation 
of any matter in which tbe Tahsildar is autho- 
rined to bold an enquiry. Disobedience to such 
summons is not an oflenoe under s. 17*1, Penal 
Code. Queen V. Vanam Suhramanyan. 5 
M. 377= 1 Weir 91, lOverruUd, 1 Weic 91 = 
7 M. 197, F.B ] 

{21— Power of Revenue Officers to issue snm* 
monses to subordinate offi ers—Disobedience to 
summons'^Pmal Code, $, 174.—Act. Ill of 1869 
should be given a liberal coostruction. A sum- 
nioos may bo issued under it by a Revenue 
Officer for the purpose of any enquiry, however 
general, which tbe oflioer is empowered to make 
for tbe purposes of administration. The ez- 
planalion by a karnam of his dcxcl or other 
accounts or staiera^^nts might be such a pur¬ 
pose. Queen-Empress v suhhanna, 7 M, 
197, F.B.Weir 90 = 1 Weir 891. [i?,, 6 Cr, 
L.J. 107 = 4 P.R Cr. 1907 = 37 P.L R. 1907 = 
25 P.W.R. 1907 Cr,, U Cr. L.J. 566 (567|=3 
Ind. C*>,s. 133 (134)»8 M.L.T. 373.j 

(3) —Scope and intention of the Act, —The 
intentioo of Aot III of 1869 was to oreaio a 
facility towards the settletnent of mattora 
connected with Revenue administration, and 
the facility created consisted in empowering 
Revenue officers to summon persons to give 
evidence* which may appear to be necessary for 
tbe investigation of any matter in which they 
are authorised to bold an inquiry. Having 
regard to tbe role of oonstructiun that, when an 
Aot gives a special power, the power must be 
limited to tbe purpose for which it is con* 
ferrtd, tbe power conferred on Revenue officers 
must be confined to purposes connected with tbe 
Revenue or general ndministration. QUKEN- 
EMPRBSS V. VARATHAPFA CHETTI, 12 M. 
297 = 1 Weir 98. [R., 7 Or.L.J, 319 = 4 N.L.R. 
18.] 

{4)^Departmental enquiry into conduct of 
Tahsildar—Power to issue summons to witnesses^ 
—Where, on a compUiot having been made to 
tbe Goveromeot against a Tahsildar of extor¬ 
tion from ryots, while engaged in collecting 
public revenue^ tbe Government called upon 
tbe Collector to submit a report, and tbe 
Collector deputed a Sub* Collector to bold an 
enquiry, Aefd, that tbe cendoot of tbe Tahsildar 
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6. Alsdras Acts —coDtinued. 

Act III of 1839 Revefluo Summooaee]— contd- 

wig ^ muter oq which a Collector was 
autbori'sd to h )ld an onnairy io vinue of the 
pow.‘r conferreJ nn h'm' by IX of 18-22 

and tin inquiry woild come under the terms 
of Act [fl of 186J. il.li, algo, that thoO)llector 
WH:s Aiuhori'^€»1 to deoate the enq Dry to the 
Sao-Cjllector ^nd the Sab-Golleotor was compv 
lent to tRsuQ summonses for the attendanea of 
persons whoseovidonce ra vy aooeir to him neces- 
^ry for tnvestieacion Suif^ivvsi Iybmgir v. 
Quee.v, 4 M, 393 = 1 Weir 76 = 1 Weir 891 

(5j-See Contempt op Court i Weir 
90«5M.U.O. App. 27 : 7 M.H.C. App. 11. 

Penal Code, ss. 173. 174, i Weir 


, Penal Code. s. 174. i Weir 93 

^ ^ ^ ^Voir 97 

12 M. 297= I Wait 98. 

(8)—Sffi Sanction to prosecute—Con 
DITION.S requisite FOR GRANT OF iANC 
TION. ETC , M. 121=2 Weir 170. 

19)—S. 1—Powsr of Tihstldnr to i sue sum 
tnons.-Midras Act III of 1S69 does not autho 
rise a lahsildar lo issue a suaioQou.s to aoi 
person to app.,ar before any other person thar 

COURT Proceedings, 'iisi 

AUou.st, 1872. No. 1559, 1 Weir 890 = 7 M H 

App, 10. 

(l0)-5. 1—Power of Tahsildar to issue 5 uw 
mans. Ihore is no other provision of Jaw 
except Madras Act III of i869. which authorise! 
a TahsilJar to issue a legal summons, di-obe. 

would constitute an offence, 

high Court Proceedings. 4Te Novem¬ 
ber 1872, No. 1853. 1 Weir 890 = 7 H H C 
App. 11. 

^ rahsiWir’s power fo issue sww- 
mens.—Where a Tahsildar issued a notio* 
calling upon a karnam to appear before bim 

preparing Permanent 
Kegiaters, field, that the disobedience to the 
notice was not punishable under the Penal 
Lode, as the Tahsildar was not conducting an 
enquiry under Aot III of 1869. Lire RAM- 
KRlSHNlAH, 1 Weir 691. 


(12) S. 1—Power of Tahsildar to issue sum- 
® Tahsildar. under Aot III of 
1869, summoned the shroltiemdars of a village 
to appear before bim on a certain date to 
consider whom they proposed to appoint kar¬ 
nam ot Che village, held that the Tahsildar had 
no power to issue summonses for that purpose 
UGdec Actlir of 1869 and that, therefore, a 
disobedience of the summons was not an offence. 
In re venkataseshiah. 1 Weir 892. 


96 


Penal Code, s. 174, i Weir 
, 1 Weir 96, 8M.L.T.373. 


(14)—S. 2—Penal Code. s. 174—De/eefive 
summons, dtso0edien:8 of —Where a summons 
has not bean drawn up m conformity with e. 2, 
Aot III of 1869, and the place where a person 
ie required to attend ie not stated therein, a 


6 —Madras Ac/s—continued. 

Act 111 of 1859 [Revenue Summonses)— concld. 

conviction for the disobedience of s’loh sum¬ 
mons is bai. In re N.lBAY.aNA RBDDI, 1 Weir 

(15) —S. 2—S<>e Penal Code, S. 174, l Weir 
97. 1 Weir 100. 

(16) — Us. 2 and .3 — Proper service of summons 
—Penal Code. s. 174,—The summons under 
Madras Act III of 1869 should be left with the 
person summoned. It U not sufficient to 
merely show it to him and to take it back. 
Therefore, a person disobeying such eummons 
IS not liable to be pu iished under s. 174 Penal 
Code, /n re KuPPAN, 11 M 137 = lWeirl00 
= 1 Weir 891 L« . 13 Or. L J. 245=14 Ind 
Cas. 5a7=ll M L.T. 405 = 1912. M.W.N. 5-28] 

. ^—Siimmoas—Pe/«saf fo accept ser- 

vir^e —C ipy thrown in pr.ssncc o'accused 
—No personal service^No oir^nce.—Where the 

accUhed refused to acoopt service of aummooe 

and where a copy of the Bummoos which was 

in duplicate was no& even thrown down in his 
presence. Held, that the service did not 
amount to personal service and that the accused 
oaunot be convicted of the offmee of disobe¬ 
dience of summons. Act III of 1869. s. 3. 
requires personal service, but does not say what 
amounts to personal service. In re Gurusami 
ALambibaM, 11 M.L.T. 409-14 Ind. Gas 997 
= 13 Cr, L.J. 249 = 1912. H W.N. 928. (11 M. 
137. P.) 

(18)—8. 3—See No. 16, supra. 

Act Ylll of 1869 (Hadraa loams). 

Short title given, act xi of i 90 i. 

See Mad. act III op 1865, 7 M.H 0. App. 

8» 

Act III of 1871 (Towns Improveraent). 

Rep., Mad. act iv of 1884, s 6. 

(1) —Ss. 27, 61 and 62—Power of Vtce Presi- 
dent to revise profession tax—Imposition of pro- 
fesnon-tax—Insufficiency of notice, whether 
amounts to an answer to a charge under s 62 — 
Under 8. 27 of the Act. the Vice-President, io 
the absence of the President, can revise the list 
of tax-payers and act for the Commissioners in 
an emergenoy. Where the Vice-President 
revised the assessment list and included (ha 
name of the accused io that hsl without any 
emergency, held, (hit the maxim, quod fieri 
non debut factum uafet applied to suoh a case, 
and the person charged cannot rely on the io- 
Buffioienoy of the notice of assessment as an 
answer to a charge under s 62. MUNICIPAL 
COMMISSIONERS OF MANGALORE v. DAVIES 
J.A. 7 M. 69. 

(2) —Ss. 58 and Q1—Liability to profession 
Nature o/.—A person, who oommeocas 

tbd practice of aprofeasion or the exercise of s 
oalliog io a Municipality^ after the oommeDoe- 
ment of the oflfioiai year, may be liable to pay 
the tax for that year* The paymeot of soob 
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6,^Madras /tc/s—oontiDue^t 

lot Ill of 1871 (Towns Improv6nieDt)^c<d. 

tsx OftODot be enforced, uoleea the person charge 
ed therewith has, (or the space of two months 
in any one official year, exorci?od his calling in 
the town, nor is a half-yearly instalment lo be 
recovered in one Munioipahty from any person 
who, in another Municipality, has paid the 
instalment for the same half-year, unlet's be 
has exercised the calling in respect of which be 
is taxed within the same half-year in both 
Municipalities ; nor can tbo obligation be en¬ 
forced against a person who has not received a 
notice of assessment. The duty of paying pro¬ 
fession-tax is independent of the obligations of 
registration and of taking out a certiGcate 
of such registration. VICE-PRESIDENT OF 
Municipal COMMISSION, CUDDALORE v. J. 

H. Nelson, 3 M. 129, 

( 3 )_S, 61 —Interpretation of section.—The 

section must be given a wider construction and 
the Municipal Councillors have power to add 
new names of peieons nut in the town at the 
beginDing of the year, and assess profession tax 
on them. VICE-PRESIDENT OF MUNICIPAL 

Commission, cdddalorb v* J. h. Nelson, 

8 H. 129. 

(4) —8. 61—See No. 1, supra. 

(6)—S. 62—Scope of Die section—Trading 
companies, how taxed —The word‘d person ” in 
6. 62 must be construed to inoiude any company 
or association or body of persons, whether 
incorporated or not, where such construotion is 
not repugnant to the context. The schedule 
contemplates that the iocidonoe of the tax on 
shop-keepers will be governed by the gross rental 
of the shop in which the business is carried on; 
and it was not intended that each person 
should pay a license-tax on the full gross 
rental of the shop. Trading companies are 
liable to pay the tax on trades ; but it is not 
every memWof the company, but the partner¬ 
ship, that is tax'id. MUNICIPAL COMMISSIONER 
OP NkGAPATAM V, 8ADAYA PiLLAI. 7 M, 74. 

(6)—S. 62— Washerman, whether an artisan, 
—A washerman is not an artiztn within the 
meaning of Madras Act HI of 1871, and so the 
oonviotioQ of the accused (a wasbermao by 
oallicg) under s, 62 was annulled. HlOH 

Court Pbocbedings. hth December 1876, 
£xparfe Poonen, 1 U. 174 — 1 Weir 726. 

(7)—8. 62—See Nos, 1, 2, supra. 

(9)“Sa. 62, ^0^—Non-payment of profession- 
iaz—Prosecution when to be instituted.—^fhezo 
a person was charged under s. 62 of Madras 
Act III of 1871 for having exercised his profes¬ 
sion for more than two months in a certain 
official year without paying the tax, but the 
Magistrate dismissed the charge on the ground 
that the proseoution was not instituted till 
more than 5 months after the last payment on 
account of the tax which became payable, aud 
was, therefere* barred nnder s. 169« held, that 
the offenoe was a ooDtiouing oSenoe, and that 
it was immaterial at what part of the year it 

16 


6 —Madras 4cfS'-~contiDued» 

Act III of 1871 (Towns Improvement) — ctd. 

WAft first coinplotod. and that a complaint was 
witbni time, if Uul wiihin throe months after 
the clo^o of ihe otficial year; or, when the 
accused bad br^ioro the end of the ofiioiil year 
ceased to exorcise hi'? u, within three 

mouths from iho -it whirh ho c<''4*od to 
exerokso it. OOT^CVMUNI) MUNICIPALITY V. 
O’SHAUGHNESSY, 9 M 38, 

l 9 )— Ss. 6d to 72— Licence for horses—Trans- 
— iJcld by Tarnrr, C J. and Hntobius, 
J.. (Brandt. J , dissenting) The Act requires 
every particular vehicle or animvi, used or ki'pt 
(or more than 30 days in the half-year, lo be 
paid for ; a person bocomiMR pos«essrd of an 
unlicensed horse within tho half-year, is not 
at liberty to transfer lo it a license taken out 
for another which has died or been sold. 
MuNicu’AL Commissioner of Mannarqudi 
V. N ALLA PA, 8 M. 327. 

| (10»—Ss. 64 to 72-See No. 9, supra, 

(11)—S. 109—See No. 8, supra. 

^l2)—Ss. 127, 129—Pi^biicotion of bj4e law 
with a penal clause bu Muni'^ipal Com7ni$S'on- 
ers^Dye-lnws nquiring license.—A mere 
publication of a bye-law with % penal clause at 
the end, which has not been parsed by the 
Municipal Commissioners or approved by the 
Government as applicable to tbo bve-law in 
question, though it was so passed and approv¬ 
ed in reference to other bye-laws, cannot avail 
to legalize the iodietioa of the penalty. The 
bye laws requiring liceoaea in oa^cs in which 
the Act, by specifying the oases in which they 
should be required hts implicitly declared that 
they shall not be requirpd, are in violation of 
the Act High Court Proceedings, 17th 
FEB. 1976, 8 M.H C. App. 3. 

(13)—8? 129—See No. 12, supra- 

(14)—S. 148 is. 179, Aiidras Act IV of 1984) 
-Re-thatching a shop ^Renewal.—A re-thatch- 
ing of a shop is a renewal of the shop within 
the meaning of a- 148, Act lit of 1871. 
Criminal revision Case, No. 470 of 1882, 
1 Weir 732. 

154—Scope of the section—Crim. 
Pro. Code (1861), ss. 43, 66 and 6S.— S. 154 of 
Madras Act HI of 1871 does not apply to omis- 
sions to take out licenses, It applies to the 
breaches of the Act which in a policeman’s 
view are offeoces. aud regarding which, if com¬ 
mitted within bis view, one of two courses is 
open to him, viz., to arrest without warrant, 
or to lay an Information before a Magistrate 
and apply for a summons or W4rfant. HIGH 
COURT PROCBBDINOS, 29TH DBOBMBBB 
1871, 6 H.H.C, App. 49. 

(16)—CZ. (4), $ch. [b)—** Pleader and prac¬ 
tising Vakil,** whether includes private prac¬ 
titioner in Magistrate's Court. —The 
pleader and praotieiog Vakil ” used in ol. 

Bch. (6) of the Towns Improvement Act iooludea 
also the case of a person who, not having a 
sannad from a Diatriot or Sigh Court, noc 
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— Aiat/ras Acts —continued. 

Act III of 1871 (Towns Irnproyeroent)—c/d. 

cominc: under the definition of "pleader” as 
used in s. J36. Cnm. Pro. Code, defends 
pri-onfr? in the Courts of ibe Magistrate wiih- 
Jn the Municipal limits. MUNrciPAI.iTY OF 
I .ALAJJCOTT.AH V. ANNASAMI MUDALI 6 M 
100 = 7 lod. Jur. 78. 

{17t—Sch. (c)—Term “horse." whether in- 
clvdes pomes.--The sch. fc) of Act III of 
1871 IS a part of the Act. The word " bor^e ” 
includes pony, except when the article.s ol sche- 
duie (c). by reference to the number of bands 
exclude the application of '• horse ’’ tc pony. A 
four-wheeled carnage on springs drawn by one 
pony under 13 band.s is not liable to be taxed 
under the Act. PltESlDENT OF thk MUNICI- 
PAL COJmiSSIO.M, VlZAGAP.nT.sM v. WALKER. 
Lr.ij., 5 m. 2S9. 

Act lY of 1871 (Local Funds). 

[Rep., Mad. act V of isS4. s. 4]. 

r 62 . 03. 64 avd 66—Tolls where 

leviable—Carts enlerihg circle by public load 
where no tolls are ended—Liability to pay toll. 

A high way toll can only be levied at a toll- 
gate or toll station. Where a cart usee a 
road, whether old or new. available to the 
public and on which there is no tcll-station. 
and gels to the road within the circle, then in 
tbe absence of a toll station at or near the 
point where item, re the road, there is no power 
to levy the toll and the cart is not liable to be 
seized. Qt/ccrc.—Whether tolls are not leviable 
on a cart approaching a toll-station, and 
making a detour to evade tbe payment of the 
toll otherwise than by a read available to the 
public, Hod entering the rond within the circle 
at a point beyond tbe station within, tbe sight 
of the toll-contractor. GO%'IND.araJULU v. 
Lakshuman. 6 M. 37=1 Weir 797 = 7 lod. 
Jui'. 15, 

(2) —8. 63 — See No. 1 . supra. 

(3) —S. 64—6Ve No, ], supra. 

{4)~S. 68— Sec No. 1 . supra. 


Act Y1 of 1871 (Salt Excise Act, Madras). 

[Rep., Mad. act IVof J889]. 

See also. MAD. ACT I OF 1882. 

” ” Mad. act IV OF i889. 

(1) —Sfc Mad. Reg. I op ieo5, s. 18, i M. 
278, S M. 17, F.B. 

(2) —5. 15 (s, 74 0 / Ad IV 0 /1889)— 
faclure of %v}erwr substitute for salt.— The 
manufacture of an inferior substitute for salt, 
such ae brine, is not an cffence within the 
provisioDS of e. 15, Act VI of 1871. HIGH 
COURT Proceedings, 19th July i 879 
No. 948, 1 WelP 89S. 


6.—Madras 4crs—continued. 

Act III of 1878 iLiceose). 

[Rep., actII OF 1886]. 

14 and 15 ilnconxe-Tax Act. 11 of 
18S6. ss 25 and 2fl)—Ob;Vc(to«s to rtsses.wnenf 
0 / iiicome-tox—False statemcnts—Penal Code, 
s. 193. — In dfteimining objections taken, under 
s. 14 of Act III tif 1878. to tbe assessment of 
ineoroo tax, the Collector has tbe same power 
as a Civil Court to enforce tbe attendance cf, 
and to examine, witnesses on oath or affirma¬ 
tion, in order to ascertain the correctness of 
tbe fact alleged by the petitioner. If a false 
statement ia made during such enquiry, the 
m^kcr of jt is Jiable to bo prosreuted for ao 
offence under s, 193 In rr AlYAVAIYAN alias 
Chidawbara ayan, 1 Weir 782. 

—8. 15—See No. 1, supra. 

Act Y of 1878 (City of Madras Municipality). 

[Rep.. Mad. act I of is84.] 

See Mad. Act I op 1884. 

els. XI and XV— Performance of 
muxtc m a private place with the object of 
collecting crowd—Obstruction of sired.—Oa 
construction of d. XI of s. 71. it cannot have 
been tbe intention of (be Legi.--lature that tbe 
prison causing tbe ob'-truolion should actually 
be on or in the street at t he time of the alleged 
obstruction. Tbe words of tbe olauso are very 
wide, vie., “whoever in any way wilfully 
obstructs or causes obstruction, etc,” and it 
is clear that it was tbe intention of the Legis¬ 
lature to confer very extensive powers on the 
City Police for tbe control and regulation of 
street traffic. A person or body of persons 
although not actually in the street, or on a 
piece cf ground or in a bouse immediately 
abutting on or adjoining a st reet, has as much 
power of obstructing the traffic by collecting a 
crowd as if they were actually on the street. 
Where members of a Balvation Army played 

I piusTC and sang on a spot immediately adjoin- 

[ ing a street and thereby collected a large 
oro\vd, which obstructed tbe free passage of tbe 
public road, held, that tbe persons were guilty 
under cl. XI of .«. 71, but not under d XV 
of that section. QUFEN-EMI'ress v. SUKHA 
Singh. 14 M. 223 = 1 Weir 848. 

(2)—5. 103—Aef I of 1884, s. 105—Pro/es- 
ston.foa: nature oA—Although the profession- 
tax under a 103 of Act V of 1878. and under 
s. 105 of Act I of 1884. is described as yearly 

r I-,-. ® joeurs only a half-yearly 

Ijabihty. If he does not carry on bis profes¬ 
sion during the first half-year, he is liable to 
pay the tax only for the second half-year If 
having carried on his profession during the 
first half-year, he ceases to do so. be cannot be 
charged with tbe tax for the second half year. 

Wilson v. The PrevSident. Municipal 
COMMISSION, Madras, 8 U. 429. 

. ^ of public worship.—A mat- 

tarn. used m part or whole for purposes other 
than those of public worship, is liable to ba 
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^.^Msdras Acfs^oootiQuod. 

Act Y o( 1878 (CUy of Hadraa Huoicipality) 

’^concluded, 

taxed under 9, 119 of Madras Act V of 1878, 
and the feeding of Brahmans, although it may 
be meritotious, is not what the Act contem¬ 
plates as public worship. THIMBU ChBTTI 
SUUBARAYa CHETTI V. A. T. ARUNDKL, 

6 H. 287. 

(4)—Ss. 120 and 123—Annucf value for jmr^ 
ficsts of aisessmeni-^Powtr to ivipose a tixfd 
annual fax.- 8. 123, defining animal value for 
the purposes of assessment under the Act, has no 
reference to the alternative given bo the Muni* 
cipal Commissioners by 9. 120, by which the 
President id allowed a discretion, in lieu of the 
tax, to levy on lands unappropriated to buiKl' 
logs or occupied by native huts a fixed annual 
tax not exceeding Rs. 4 per ground, irrespect¬ 
ively of the annual value calculated under 
8. 123. NaWaB armed UN-NISSA BEOaM 
SAHIBA V. a. T. AfiUNDEL, PRESIDENT OF 
THE UUNiciPAii Commission, Madras, 7 M. 
63. 

(5)—S. 123—Sec No. 4, supra. 

16)—Sch. 4, cf. \ — Ael I 0^1884. Sch. A. 
cl. I— Prof€SS%on*tax levied under Act V of 1878 
—Increase of tax under Act I of 1884 for the 
second half i^ear—Fahdifi/,—Where a person 
assessed at the beginning of the year, under 
Act V of 1878, under ol. 1. sch A, with the 
sum of Rs. 150 for the whole year, bad paid a 
moiety thereof, uix., Rs. 76, lor the first half of 
the year, and he was assessed at Rs. 125 for the 
second half year under Act I of 1834, which 
bad come into force by that time and by which 
the tax bad been raieed from Hs> 150 to Rs. 250 
tinder cl. 1, sch. A, held that, the assessment 
was authorized by law, WILSON v. THE PRE¬ 
SIDENT OP THE MUNICIPAL COMMISSION, 
Madras, 8 U. 429. 

Act YllI of 1876 (Coffee>8teaIiDg Prevention). 

[AMENDED (IN MADRAS PRESIDENCY), 
Mad. act II OF 1900.] 

—8. 10 —Scope of the seefion.—B. 10, Act 
YlII of 1878, does not refer to the owner of 
cofiee removed by him from his own estate, nor 
his authorized agent. In re TEUTTAN, 1 Welt 
719. 

Act Y of t879 (Abkari Laws Amendment). 

[Rep. (LOCALLY), Mad. act I op 1886.] 

(Il—8. 23 (a )—See MAD. ACT HI OP 1864, 
8. 29, 4 M, 240. 

(2)-S. 26 ri;-See Mad, Act III of 1864, 
8. 25, 4 M. 28l 

Act I of 1882 (Balt Laws Amendment). 
[Hep,, Mad. act IV of 1889.] 

See Mad. act XVII op 1840. 

„ Mad. act VI OF 1871. 

I, Mad. act IV OF 1869. 


I ^Madras Acts —continued. 

Act I of 1862 (Salt Laws Amendment) —ccnc2cf. 

(1) —Ss. 2 and 2G— Possession of salt earth.— 
Tbo Act distinguu-bes belwcou natural saiino 
deposits and (IHoiCj-ccnco and earth impregna¬ 
ted with salt, and It confines tbo term ** earth 
salt,” which it includosi utiocr tbe toiiu salt, 
to the former. Thcreforo, iho pof-scssion of 
earth imoregnaieii with salt, which is not a 
saline tfllorpscetuc, is no I'fTencc under s. 2G. 
Queen v. thun.ii, 7 M. 163. 

(2i Ss. 13 and 22 (ss. 50 and 5S ol Act IV of 
18M))—Scope of s. 111. —Tho pravi>o to s. 13 
providi s that no Inspector or Assistant Inspec¬ 
tor .shall summon any pcrsi'n to appear at a 
greater distance than 20 imics, and no Sab- 
Inspector at a greater distance ibati 5 roitcs, 
from the usual place of residence of such 
persons. Having regard to the context of the 
scctinn, and to the succeeding sections, and 
also to the terms of s, 22 . there can bo no doubt 
that the proviso to s. 13 cannot be imported 
into 8 . 22 Therefore, s. 13 applies only to 
persoDS required to attend as witnesses, and not 
to persons accused or suspected of having 
committed ofIenc».*s utid^r s. *22. In re ACTING 
GOVERNMENT PLEADER, 1 Weir 893. 

( 3 ) _ 8 . 22—See No. 2, supra. 

(4) —S. 2G - See No, J, supra 

(5) —Ss. 26 and 27— Importation of salt from 
foreiqn slate in contravention of Salt Lai<;s. 
The Act docs not io express terms prohibit the 
imoorintion of salt from Native Staton by any 
other than prescribed route, but it declares it 
to be an ofleiicf, under s. 26, cl. 3 to import 
salt by any route not legally eaoctioned for 
that purpose and so implies a prohibition 
against such importation generally. The Act, 
moreover, empowers the Governmotit, inter aha 
to frame rules *‘for regulating the export and 
import of salt by sea and land.'’ and so implied¬ 
ly givQb to tbe GijVvrDment power to prescribe 
rules for the import of sail by land from foreign 
territories. But, in the abaence of such rulesi 
the implied prohibition contain'd in s. 27. cl. (e) 
nevortbeloga takes effect. QubeN-EmpRESS 
y. PODIATHAL, 8 M. 342. 

(6)—8. 27—See No. 5, supra. 

{ 7 j_ 74 {d) —Possession of salt water.- 

The mere possession oi salt water is not an 
offence under s. 74 id) of the Salt Aot, In re 
KaTHAPBRUM.^L PADAYACHIi 1 Weir 896. 

Act Y of 1882 (Foreftt). 

[CONFIRMED, ACT XXI OP 1882,] 

(1)—Ss. 2, 3, 4, 6 , 8 and 9—Powers of Forest 
Settlement Officer to enter upon and demarcate 
land .—Tbe power conferred upon a Forest 
Settlement OCBcer to enter upon any land to 
eurvey. demarcate and make a map of the samCf 
is limited to the purpose of tbe inquiry direct^ 
ed by e. as to “claims made unders. 6 , 

claims namely, to "any right referred to m 
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6. Madras Acts —continued. 

Act V of 1882 {Forest)— continued. 

fi. 4 and tbo rifibfs •* referred, to in a. 4 ” are 
rtght^ olatmed or alleged to exist on. or over 
any 1 ind comprised wiibio the limits specified 
m tbe Dt.Mficition published under tbatseclinn 

Jangam REDDI, 14 M, 

247= 1 Weir 776. 

(2) —Ss. 2 21 iD—Stems of trees, if forest 
2 ) oduce. The slems of trees are forest produce 
^ 000 “ ‘j® meaning of s. 2. Madras Act V of 
JH 82 , and. tberefore, the act of removing them 

WelrW?" SuniiADU, 1 

(3) Ss. 2 and 43 —Logs of wood permnnentlu 

fastened to building, wh.ther “ Logs 

of wood, when they have become part of a 

Perm.auontly fastened to a building 
attached to tbo earth, ceiso to be timber, within 
the meaning of s. 2 of the Forest Act, and are. 
f?' ’*‘''»<^hment under a. 43 

9 i KETTIO.^DU, 

9 m. 373 = 1 Wetr 757. 

. 7 ,!^!*”^'** {d]—Applicability to 

shrolrtem fands.—The acts made punishable 

under ol. (d| of a. 60 ate expressly limited to 
boundary marks of any forest lands, “ to which 
any of the provisions of the Forest Act apply ” 
In ibe defirniioo of " laud at the disposal of 
Government” m s. 2. Shrotriemdats are express¬ 
ly mentioned aa landlords, whoso land is exolud- 

‘d® QUEEN-EMPUESS y. 

jANGAil Reddi. 14 M. 247*1 Weir 776 


6, Aiadras .4c/S“Continued. 

Act Y of 1882 (Forest)— continued. 

guilty under s. 21 of the Act; but, it is open to 
protecute him under the Penal Code, if it is 
thought desirable. In re KUNNIYA GOUNDBN. 

1 Weir 759 = 2 Weir 456. 

. (9)~S. 6 —Holder of <i free patta, if an occu¬ 
pier of land —Tbe holder of a tree patla is a 
known occupier of land within the meaning of 
rt. 6 of tbe Forest Act. REFERENCE UNDER 

^ 12 M. 203 = 1 Weir 

758 (F.B). [P,i2 M. 226; R., 21 M. 433, 

36 M. 148 = 22 M.L.J. 201=10 M.L.T. 488 = 
1911, 2 M.W.N. 632.1 


(6)—S. 3 —See No. 1 , sttpra. 

(6) S. 4—“See No. 1, supra. 

(7) -—Ss. 4,7, 16 anii 21 —Clearing of reserved 
Jorest by claimant during pendency of appeal .— 
A person put forward a claim to a portion of a 
torest notified for reaervatioo, but the claim 
was rejected by tbe Forest Settlement Officer. 
On appeal, the District Judge reversed the 
forest Settlement Officer’s decision. The High 
Court set aside the order, and directed a re¬ 
hearing of the appeal. Pending the re-heating 
of the appeal, tbe accused, the lessee of the 
claimant, trespassed on tbe forest and felled 
trees. The Sub-Magistrate acquitted the accus¬ 
ed. on tbe ground that no order in writing was 
served on tbe accused by tbe Forest Department 
prohibiting him from felling trees during the 

hearing of the appeal. 
HeW, that the acquittal was wrong, inasmuch 

Illegal any fresh clearing bet¬ 
ween the date of notification under s. 4 and the 
date of notification under s. 16. QUEEN- 

^‘'R-'SIilUAYYA. 12 m!^338 = 1 

iveip 760* 

(8)—Ss. 4 and 2J—Absence of notification as 
required by s. 4. effect o/.-Where no notifica¬ 
tion baa been duly issued, as required by 9 . 4 of 
the Act, notifying that it is intended to 000 - 
Btifcute oetiain tracts ae reserved forests a 
person cutting yyood. in such a tract, is not 


(9-0)—S. G—See No. 1 , supra. 

(10) Ss. 6. 10, 16 and 21 —Owner of tree 
patta—C/i'j>Y 7 e 0 / fresposs info reserved forest 
wiien could be made.—Q. 16. Act V of 1882, 
Jays dowD that cbo Govetoor io^Counoil may 
publish a notification declaring a forest to be 
reserved when certain events have occurred, 
and tbatsuoh forest shall become reserved from 
tbe date .-peciCed in that notification. One of 
the events, which must have occurred before 
the Goveroor-io-Oounoi) can declare that a 
forest is reserved, is tbe disposal of all olaima 
made by owners or occupiers of land. Where 
the bolder of a patta of certain trees on such 
lands was convicted of the oflence of trespass 
under s. 21 of that Act, held, that the coovio- 
tion was wrong inasmuch as it was not shown 
that the olaim of tbe accused, who was an owner 
or occupier of land, was disposed of prior to tbe 
Government notification making the forest 
reserved, nor was there any proof to show that 
he had not preferred his claim within the 
period required by law. QOEEN-Empress v. 
Rami Rbdoi, 12 H. 226 = 1 Weir 761. 

(11) —8. 7— See No, 7, supra. 

(12) —8. 8—See No. 1, supra, 

(13) — 3 - 9— See No, 1, supra. 

(14) 8. 10— See No. 10, supra. 

(15) —s. Ifi—Prtvofe land wrongly in-Auded 
tn (he notification regarding proposed reserve 
but omitted in demarcation—Private party in 
possession u>it/t paffa md paying assessment— 
Conviclwn for trespass, if legal.—Where, under 
a notifioation published under 8.16 of the 
Madras Potest Act. certain land alleged to 
belong to the accused had been included in the 
tract proposed to be constituted a reserve forest 
but the same bad been excluded from the 
reserve at the time the latter was demarcated, 
and where the patty alleging title continued in 
possession and enjoyment, a patta being issued 
to him and assesment received from him there¬ 
for, Md that a oonviolion for trespass could 
not be sustained under the Forest Act. AU 

Mahomed MuKRi v. Kino-empebob, 2 L. 

MS. Ind. Gai. 

(16-a)—B. 16—See Nos, 7, 10, supra. 
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6 —Madras / 4 c<s—continued. 

Act y of 18B2 (Fore*t)—continued. 

(16)—8. 21—Ofience under—Applicability of 
a. 79. 1 P.O.—Belief of accused that, be wa‘» 

iuBtified in'his act—Effect- See 
SS. 79. 40. 16 M.L.T. 124 = 16 Cr.L.J. 171= 

lod. Caa. 747* 

/17\_S, ^21 (a )—Reserved (orest-land^Culti- 

valtng such land withozU removal of trees or 
shrubs, whether an ol}izice-"CleaTXiio. mean¬ 
ing of.-The word “olearuJB” mu. 21 la)ot 
the Madras Foret*t Act means something the 

nature of the removal of trees or shrubs. Tho 

provision is a penal one and must be construtd 
Btiiotly. Where the accused admitted that 
they had cultivated a reserved forest land, but 
maintained that it bad been ouliivaied pre¬ 
viously, and there vras no evidence on the part 
of the prosecution that the accused bad removed 
any trees or shrubs liom the land. held, that 
the accused bad not committed any act prohi¬ 
bited vrithin tho meaning of 3 . 21. EMPEROR 
V. VENKANNA Prabhu, 26 M. 470-1 Weir 

180. 

(18)—S. 21 (d) —O^ence under the clause, 
what constitutes.—The act punishable under 
8.21 id) is that o! a person trespassing, pasturing 
oattle or permitting cattle to trespass in a 
reserved forest. A person otnoot be said to 
permit oattle to trespass into a reserved forest, 
unless be knows that such trespass is likely to 
he oommiitod, and neglects, with such know¬ 
ledge, to take measures to prevent it. The 
essence of the offence consists either in a mts* 
feasanco, as in the case of one wilfully pasturing 
oattle, or in a noo-feasaocs, as in bis negUoting 
to take proper measures to prevent the cattle 
treapaseing in circumstances from which it may 
by reasonably inferred thateuch trespass might 
have been frreseen or known as the probable 
consequence of his negligence. In re UTHaU- 
LEVara VATHIAR, 1 Weir 762. [F1 Weir. 
762.] 


(191—5. 21 (d)—Connicliort under, when can 

suatciiied,—To mslain a conviction under 
B. 21 (di of the Forest Act, there must be some 
evidence either that the defendantpastured the 
oattle or permiltrd them to trespass on the 
reserved forei,t. Where the prorecutir n merely 
proves that the defendant’s cattle were found 
in the reserve, such oattle may be impounded, 
but the owner cannot be held liable nnlc-s some 
overt ROt of his be proved. QDEBN-EMPRESS 
V. Kbibtnavyan. IB M. 159 = 1 Weir 763. 

(20)—5. 21 (d)—Conviction under (he clause, 
when could be made .—Unless the circumstances 
were euoh that a trespars complained of might 
have been foreseen, or it might have been 
known that the treepaes complained of would 
probably be oommitted, a conviction under 
e. 21 (d) oould not take place. Where a trespass 
could not be oommitied onless the caitle swam 
a river, neatly ona-'outth of a mile wide, held. 
that the owners of the oattle oould iiot be oon- 
vioted under e. 91 'd (or trespass by the cattle. 
Jn re ParDO Shamboque, 1 Weir 792. 


6.— Madras 4 c(s—continued. 

Act Y of 1882 (Forest)—conttniicd. 

(2))—S. 21 (b )—Panvltinij cattle treepass .— 
The mere fact ih.it. during ibo absence of the 
person in charge of cattic from the locality 
where the cattle were erav.ii'p. ih^ callle stray¬ 
ed into a roscrvid forest is not sutlicient to sup¬ 
port a conviction under 21 of tho Forest 
Act. Jn re L'GU.MiU. 1 Wcir764. 

(22) —S. 21 (Ji —O'irtrrr.jnr? ifUh'Jit jicnnif— 
Absence of (Lshows-l molne- ^’.minnl Jhie— 
Prop rsenicnte.—Where the accused ri inmitled 
an offence under s. 21 If). Madras Fon-t. Act. 
bv quarr)ing in a reserved fere-t without a 
permit, under the impn^si-'n i bat wbat he did 
was quite legal and pr. per. a- d wiib.utany 
di'bonesl or bad m' tive, held, that nothing 
m -te than a nf>nniial fiof’ 

I'F.NCHUI REDDI KOTTUH. 9 M L.T. 21o-9 
Ind Cas. 567 = 12 Cr L J-99. [F. 15 Cr.L.J. 

171 = 15 M.L.T. 121 = 22 Ind. Cas. 747.J 

(23) —S. 21—See NOS, 2, 7, 8 . 10, supra. 

(24) —S. 21 (h)—Preparation for killing 
name. — Where tho accused entered a reserved 
(ore-t. and were prepared for killing game there¬ 
in without holding a license, held, that they 
were pucishable. under s. 21 (A) lor the offence 

of hunting, inasmuch as they bad gmie into 

the forest in pursuit of game. PUBLIC IRO- 
SECUTOli V. GURUNADA OOUNDAN, 1 We 
764. 

(25) —Ss. 21 (d) and 64 —Levy (f fines under 

s 12 Cattle Trespass Act whether a bar to pro- 
seculionundo s. 2M<ii —The levy of fioes.uuoer 
8 12 of the Cattle Trespass Act, is not a bat 
to a prosecution under s. 21 (d) of the M idrae 
Act V of 1882, inasmuch ss the fines under the 
former Act are not imposed by way of punish¬ 
ment for an offence, nf which ihe owner of the 
cattle that Wire impounded was corvioied. 
PUBLIC PROSECUTOR V. MALAGA KONAN, 
1 Weir 763. 

(26) —5. 26 —Rules framed under s. 26— 
Obj-cf o/<Aer«l«s,—The rules framed under 
8 26 of the Aot prohibit the sale of the produce 
to strangers. The term " produce ” can hardly 
mean and include an article manufactured out 
of limber. A man wbo cut down a jungle tree 
within kumak* land, and fashioned it into a 
boat and attempted to sell the same, could not 
be convicted under the rules framed under 
8. 26 of the Act. In re KOTI, 1 Weir 786. 


(.j 7 ) 5 26 —Cutting wood in Oovernmenl 

forests—Liabilxty.— Q 26 is au enabling section 

and does not in itself make any act meniioneJ 
by it penal. It is competent lo Government 
to make a rule prohibiting the cutting of trtee 
on land at the aisposil of the Government and 
to affix a penalty to the br<ach of such 
If such a rule is ande. it must be shown that 
tho land was at the disposal of the Government, 
in order to make a person liable under that 
tule. In re EukmapPA. 1 Weir 768. 

(29)—5. i.6-B.%i'8dung, if natural—Produ^ 
of land and Irees.-Bat’s dung is not the 
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6. —Madras 4crs—cootioued. 

Act V of 1882 (Forest)—coufinwed, 

na'ural produce of land or trees. 
Jam \Ij SAiitoi!, 1 Weir 769. 


In rc 


(2Di — S. fire in reserved forests 

—I'C’iai Code, s. 2'i9.—Raie 3, framed under 
9. dfl, Ac. V of 1882, refers to kiudliiig fireg 
witliiu lae areas placed underfire proicctiou. 
Wdere the kicdliiig of fires occurs at a place 
beyond (.bat area, tbe accused ciunot be coo- 
viotfid under the Forest Rules, nor under s. 286 , 
Penal Code, as that section refers lo fires likely 
to cause injury to person, not to such as are 
only dancerous to prop>rty In re CHINNA 
RangaI'ATHV, 1 Weir 769. 

1301—S, ify-RulcXUofthe Forest Rules— 
Purchase of forest produce from another—Penal 
Code, s. dll.—VVbere Iho accused received a 
few seers of wild mace from a Pariah female in 
payment of a debt and disposed of tno same at 
the forest depot,/tefd, that be was not guilty 
of collectiug or soiling or using forest pr.iduca in 
breach of Rule XII of the Roll's framed under 
3. 20 of the Forest Act. Per SheplnrJ, J.-~ 
The presumption that forest produce is the pro¬ 
perty of the Government does not import tbe 
presumption of knowledge on the pact of the 
person found to be selling or buying it. It 
must be proved that the person buying knew 
that ho was dealing with the produce of 
Govorninojit forest. In re ISilaLf Beuary. 

1 Weir 769. 

(31) —S. 26 —Felling trees without permit. 
Where a person was charged with offences 
against the rules made under s. 26 of the 
Madras Forest Act, for having felled trees in 
Government land without permit, held, that the 
prosecution was bound to prove that the laud 
in question was land at the disposal of tbe 
Government. CRIMINAL REVISION CASE 
NO. 59 OP 1901. 1 Weir 771. 

(32) —5. 26— Rr. 3 and 9 framed under the 
section—Land included in palla granted by 
Oovernminl .—In order to constitute an oSence 
under r. 9, the alleged unlawful act must have 
been committed either on “ reserved or 
uoroserved " land. Unreserved land is defined, 
in c. 3, as land at the disposal of the Govern* 
ment which is not set apart as “ reserved land ” 
or otherwise specially assigned by Government. 
Tborefore. land included in the kumakt pattah 
granted to tbe Moopaca (a jungle tribe in 
Wynad) was held to be neither land at the 
disposal of tbe Government, nor land not 
“ flpecialJy assigned by Government" within 
tbe meaning of r. 3 of tbe Rules framed under 
8. 26 of Madras Act V of 1882. Therefore, a 
person who cut trees on such land witbodta 
permit would not be guilty of haviug acted iu 
contravention of r. 9. In re ARUMUOHA 
Konar, 1 Weir 772. 


(33)—S iG—Canara Forest rr. 7 & 12—Ryot 
cutting classified trees to be used for purposes of 
trade.—ll would be illegal for a ryot, without 
having a permit, to sell wood cat in hie kumahi 
land to another person as fuel. But| so long as 


0.~ fliadras Acts —continued. 

Act Y of 1882 (Forest) — continued. 

he converts the wood to bis own use he is pro¬ 
tected by r. 7 (2) of the Canara Forest Rules, 
iheroforo. a ryot, who cuts classified trees in 
KUinaki land to be used as firewood for bis still 
IS protected by r. 7. QQEEN-EMPRESS V. 
ShErecxr. 13 M. 21 = 1 Weir 767. 

(341—S. 26. rr. 7 and 12— Removal of leaves 
from classified trees. -The mere removal of 
leaves from classified trees on unreserved land 

IS not aloDo sufficient to constitute a breach of 

7 and 12, when read together. QUEEN- 
Emphessv. SIVanna. IIM, 139 = 1 Weir765. 

35—See Penal Code. s. 

188. 1 Weir 140. 

(36) Ss. 26, 53, Offence compounded — 
Whclh''r further proceedings can be taken 
agmnsi accused.—Ttie accused in this case was 
chirged with an offence under s. 26 of the 
Forest Act, Tbisoffeood beiD^ compouadabldi 
be paid a certain sum as oompensation for tbe 
Forest authorities. Oo suoh payment, s, 53 of 
the Act provided that no further proceedings 
shall be taken against such person, ffeld, 
therefore, that oo such payment the pro¬ 
ceedings in progress must lapse and tbe 
Magistrate had no jurisdiotioo to oonviot the 
accused. Re Narayana PADayaCHI 37 If 
280 = 15 Cr. L.J. 680 = 25 lod. Cas. 1008. 

^37)— Ss. 26 and 56— Importing forest product 

Burden of proof. —Where a parson is charged 
with having imported, without permit, forest 
produce from a certain locality, the prosecution 
should prove that the produce was imported 
from that locality. 8. 56 of the Act does not 
provide for any suoh presumption. In re 
Jaldu Sbeeuannarayana, 1 Weir 77S. 

138) — S, 26, rr. 8 ani 9—Charge under r, 8 
— Ovtission to stale that the place from where 

accused cut tree was " reserved forest" _ 

Afatertaf dc/ec/.—A charge framed under r 8 
8. 26 of tbe Midras Forest Act must clearly state 
that the place from where tbe accused cuta tree 
was a • reserved forest.” The omission to state 
this is a material defect and vitiates the trial. 

Govinda reddi V. Emperor. 13 Cr L J 
501 = 15 Ind. Cae. 648 = 11912) M.W.N IIM* 


(38-a)-S. S5-Sec No. 36. supra. 


(39) --Ss. 35. 36—Rr. 2. 3, 6 and 7—Illicit 

possession of .sandalwood.—Where the accused 

was charged by the Potest Department with 
Illicit possession aod removal of some billet" of 
sandalwood, punishable under rr. 2 , 3 . 6 and 
7 of Rules framed under ss. 35 and 36 of the 
Act, and the Magistrate acquitted the accused 
on the ground that he had not obtained pos- 
session of the sandalwood by illicit or 
olandestioe means. ArlJ. that the Magistrate 
Bhould have ooneidared whether the accused 
bad committed a breach of r, 3 . or 7 of the 
Rules under the Madras Forest Act. 7n re 
Thanathi Ohettt, 1 Weip 774 . 

(40) —Ss. 35. 36—Rr. 2 . 7 and 10 of Rule* 
by Local Oovernnent—Form 2—Cutting of 
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4—Madras y4cis—oontiaued. 

Act Y of 1882 (Foreat)— 

tfte— Movhig ' vieaninq of~\VheOuir moving 
in the act of cutting constitute^ an offence under 
the Forest Act. —S. 35 of the Forest Act, in em- 
powering Government to make rules as regards 
transit, and Form No. 2, epeakiog of a iraus* 
port, do not cootemplate tbo moving which la 
involved in the cutting of a tree, as comprised 
within the meaning of the word * transit * or 
• transport.' Unaer r. 2 of the Rules framed by 
the QovernmoDt under the Forest Act, the 
word * moving * baa not the sense «aitaobed loit j 
in the definition of theft * in the Penal Code. . 
In re RaNOASamY AIYAR, 4 Ind. Cae. 405. 

(40 a)—8. 36 -See Nos. 39» 40. supra. 

(41) —B. 43—See No. 3% supra. 

(42) —Ss. 43 and Confiscation of property ! 

by GoVtrnnient and disposal of property xn 
favour of Oovern7nent. xah^n legal. —A Magis* 
trate bus no power to order the oofifiacatiou of 
certain property, under s. 43, if iho person ' 
charged is not convicted. But an order dispos* 
ing of the property in favour of the Goveromentf 
while the person charged is acquitted, would be 
valid uoder the lust sentence of s. 44. In re 
Ramalingam Mudali, 1 Weir 115. 

(43) —Ss. 43. 47—ilppcaZ from orders under 
s. 43-Crim. Pro. Code (1882), s. 540.—ad 
A ppeal from an order under s. 43 of the Forest 
Act does not lie under s. 540, Crim. Pro Code 
(1882), but lic^ only under s. 47 of the Forest 
Act. The Public Prosecutor v. Cheyya- 
YARAU KAMI HEDDI. 1 W«ir 176. 

(44) —S. 44—See No. 42, supra. 

(46)—S. 47— Appeal under the section^Duty 
of Magistrate—Crim. Pro. Code (1898), s. 620. 
*-*Where an appeal is pieferrcd under e. 47 
against an order of ooofiscation under n. 43, 
the appellate Magistrate should Dot refer the 
appellant to a Civil Court for redress. He 
should deal with the appellant's claim himself, 
and, following the direction id e. 520, Crim. 
Pro. Code, pass an order which would meet the 
jQstioe of the case. 7n re MURUEURTY VeN- 
KAYYA, 1 Weir 776. 

(46) —8. 47— See No. 43, supra, 

(47) —S. 60 — Acts done in good faith in 

txercise 0 /a valid 8. SO is inapplioable 

to a case in which any of the acts tbereio 
Bpeoified is dono in good faith in the exercise of 
a valid right. QUEBN BaiPRBSS v. JaNGAM 
EBDDl, 14 M. 247»1 Weir 776. 

(48) —B. 50—No. 4, supra. 

(49) —B. 63—See No, 36, supra, 

(60) —8. 54—See No. 26, supra. 

(61) —B, 56—See No. 36, supra. 

(62) —S. 66—Seopeo/ the section .—B. 66 does 
not t^nire a Msigistiate to presume that forest 
land is the property of the Government, Jn re 

Bukmappa, 1 Sale 768. 

(68)—6« 66—See No, 87, supra. 


6.—Madras Acts —continued. 

Act Y of 1882 (Forest)—conc^uaei. 

( 54 ).-R, 8—6VeNo. 38, supra. 

(65)—R. 9—5^cNo, supra. 

Act I of 1884 (City Municipality), 

[REP. Mad. act III OP 1901]. 

(1) —Ss 103 and 109— of }7iembers 
of firm (o pay Municipal tax, nature A 

firm or a p.triuership iti a po^^oll witbin the 
meaning of s. 103 Tho ux prescribed by 
s, 103 is a tax upjtj a profession or trade or call¬ 
ing and there can be but ouo vax. when several 
persons jointly carry on one trade or bus^iness. 
The partner of a firm is liable only to pay tho 
tax payable by the whole firm. Each member 
of tho firm carrying on (ine business should not 
be taxed as several distinct persons Therefore, 
the assessment of one of the partners of a firm 
as agent of an absentee partner in his indivi* 
dual capacity as a m**mbcr of the firm was held 
to bo Illegal. DAVIES v. PRESIDENT OP THE 
Madras Municipal commission, i4 M. 140, 
[Not F., SiU. liO^ll Or. L.J. 521-7 Ind, 
Cas. 743 = 20 M.L.J. 773 = 8 M.L.T. 306; F.. 
23 M. 529.] 

(2) —Ss. 103 and 192—Power of Magistrates 
(0 hear appeal froin assessment of taxes, —Pre* 
sidency Magistrates have jutisdiction under 
s. 192 to determine as well the question of the 
liability to be taxed as the question whether the 
person taxod is placed in tho proper class on 
appeal against the decision of I be President of 
the Municipality. DAVIES v. PRESIDENT OF 

THE Madras Municipal commission, 14 
M. 140. [Not F , 34 M. )30«llCr. L.J. 621* 

7 Ind. Cas. 74.3 = 20 M.L.J» 773*8 M.L.T, 
305; Fm 23 M. 529.) 

(3) —S. 103. Sch. A ( 1 ) (a and b)—Benefit 

Sotieites whtOur liable to be fazed,—The term 
^'benefit society” distinguishes it from a society 
of which the object is purely benevolent aod 
charitable or the promotion of social intercourse 
and convivial enj'^ymeot. Such society has the 
businese of investment for interest resulting in 
gain and such business is a calling within the 
meaoing of s. 103, sod the fact that the gain 
is not personal* but that it redounde to the 
benefit of those, in whom the subeoribors are 
interested, does not render it the less a calling 
or a businees. A society established to provide 
by voluntary eubscriptione of the members 
thereof, with or without the aid of donations, 
relief or maintenance, for tho widows and 
legitimate children of sabsortbers is a benefit 
Bociely and is taxable under sch. A, cl. I (a) 
of the Act. JENNINGS V. PRESIDENT, MUNICI¬ 
PAL COMMISSION, Madras, 11 M 253-11 
Ind. JUP. 869. 31 M. 403« IS M.L.J. 349 

M.L.T. 400«9 Or. L,J. 68.] 

(4)—B. 109— See No. It supra. 

(6)—8$. 170, 174. 339 and Sil—Liability of 
Government to pay tax for importing limber.— 
Where the Buperiatendent of the Government 
Gun Carriage Factory in the City of Madras 
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6 .—Aladras /tcfs—contioued. 

Act I of 1884 (CityMunicipality)—con^inwcd. 

caused (vr'ain timber to be brought into the 
city wi I bout nbtaiDiDK a license and paying the 
fee« p^e^crlbcd bv s 341oJ Madras Act I of 1884, 
Jtild. that the Government was liable to pay 
duly fi) the Umber imported and that the 
exemption in favour of the Government under 
s. 338 frem taking out license for storing wood 
wou^d not apply also to s S41. Not would 
8. 174 exempting Gnvernmeul property from 
payment oi tolls, apply to s 341, as the fee 
leviable urdtr ihe latter section would not 
amount lo " lolls ” within the nieaning oi a. 174, 
as the lolls referred to in that seciion vrere 
those tolls which were leviable under s 170 of 
the Act. such as sf e< ifi- d in Sch. 1). Bkll v 

Municipal Co.MaiissifiNRRS for thr City 

OF M.duas, 2S M. 467 = 12 M L J. 208 = 1 

Ueir 800. 

(6>—S. 174 — Sfc No. 5. supra. 

(7) —S. 192 —Sen No 2. supra. 

(8) —iS- 30i— Dtptsil of stable refuse in a 
dust bin, whi’ilur an offexce under the section. 
—Held, by Mo re aua 0'For>eli. JJ. {Subrah’ 
manm Aypar, C. J., atsseniiuo) :—A person, 
who deposits stable refuse in a Municipal dust¬ 
bin creeled in a street cannot bo ociivicttd of 
an (9tnco ur der ibe latter clause of e. 307 of 
Madras Act. I of 1684, inatmuch as the person 
wLo throws the refuse into a oust-bin cannot bo 
copsiderpri to have deposited the refuse in the 
street within ibe mianing of s 307. cl. 2. 

PERuaiAL V. Municipal commissioners 
FOR THE City of Madras, 23 M. I64=i 
Weir 800. 

(8-<i)—8. 338— See No. 5, supra. 

(9)-Ss. 338 and 341 —Scope of s. 341— 
Govemmtnt whtlhtr tx>mplea from paying the 
fdx. —8. 341 is in no sense ancillary or depen¬ 
dent upon 8- 338. It really imposes Octroi 
duties or Town duties on the importation of 
timber or firtwcod, tbe duty being regulated 
with relerence to its weight. Tbe primary 
objfct of s. 34 I is tbe levy of import duly arid 
that is euiirely independent of s. 338. It is 
imprseiblc, then fore, to connect s. 341 and 
e. 336 in such a way as to justify ihe engrafting 
on tbe former r.f the exemption in favour of the 
Ooverr^meni coDtairisd in tbe latter, hELL v. 

MUNICIPAL Commissioners fob the city 
of Madras, 25 M. 487 = 12 M L.J. 208=1 
Weir 800. 

(lOi— S. 341— Crim. Pro. Code flf98), a. 197 
— San'lion to prrsfcu'e a public servant 
bringing Hmhir without license into the Cuy of 
Madras. — Tbe cficnce of bringing wood luto 
tbe City of Madras without a license, as re¬ 
quired by B. 841 of tbe City of Madras Muni¬ 
cipal Act, is not an o&ence which could be 
otmnjitted by a public servant only, nor does 
it involve as one of its eUroeits ibat it has 
been committed by a public servant. Therefore, 
no sanction is necessary lot the prosecution of 
a public servant under s, 341 of the Municipal 


6,—Madras Acts —continued. 

Act 1 of 1884 iCity Municipality)— concluded. 

Act. Where the Suppriniendent of tbe Guo 
Carriage Factory in Madra.i caused timber to 
be brought wiibin the C'ty of Midras without 
a license, as provided by a, 341 of Madras Act I 
of 1834. held, that no sanction, under s. 197, 
was necessary to prosecute him under s. 341 , 
Act I of 1994. Municipal commissioners. 
City of Madras v. m .,ior Bell, 25 M. iS 
= 2 Weir 223, fii..7C,W N 750 = 30 0.927. 
32 M 25o = 3 lud. Gas. 387 = 4 M.L.T. 373 = 9 
Cr, L.J. 89.] 

(11) —8* 341— See Nos. 5. 9, supra, 

(12) — Sch. A — Mutual Assurance Company 
—Liability to pay fax.—In order to reuder a 
company liable lo taxation under tbe Madras 
Municipality Act, it is not necessary that it 
must be a company of tbe character defined 
ill tbe Madras Joint St'^ck Companies Act, A 
Company carrying on business, as a benefit 
sooie'y, if it carries on business for gain, is 
liable to taxation under tbe Act. In tbe case 
of such societies, the aggregate of the sum 
contributed by tbo.«e associated for the common 
purpose, e.g., in ibe case cf industrial and pro¬ 
vident societies, lor the rcltel and maintenance 
during sickness and infirmity of members and 

families, or in ihe case of assurance 
eocipties. premia paid by the insurers and tbe 
profits from the investment of surh sums, 
would constitute tbo “ capital ” of the company 
under tbe A«t. Madras Equitable assu¬ 
rance COMPANY V. 'J RR President. Muni- 
cipal Commission, Madras, ii M 238 = 
11 Ind. Jur, 373. [ft.. 31 M 409= lb M.L.J. 

349 = 3 M.L.T. 400 =9 Cr. L. J. 68.] 

(13) —Boh, A—See No. 3, supra. 

(13-a)— Sch. lb) — Bicycle whether liable lobe 
taxed —A bicycle is a vehicle with springs 
within tbe meaning of Madras Act I of 1984 
and is. as such, liable to he taxed WILSON V. 

Madras Municipality. i9 H. 83 = 5 h L J 
293. 


Act lY of 1884 (District Municipalities). 

[Rep. in part, act ix of 1888; act II 
OP 1901. Rep. in part and amended. 
Mad act HI of ih97. amended, Mad 
act 1 OP 18911. SUPPLEMENTED AND RE- 
PE.^LED IN PART AND AMENDED IN HiLL 

Municipalities, Mad. act II of 1907 ] 








A me T> 1 - A »/• Si/vuc 

S. 195 - Procetdu.gs of Collector accoraing 

sanction for prostculion — Appeal. _ The 

Collector of a District, acting unoer tbe rules 
framed under the Madras District Municipa- 
lilies Act. 1884, IS not a “ Court ” within the 
meaning of s. 195. Crim Pro. Code, and no 
appeal hfs to the District Judge against an 
order passed bv him undr.r that erction. SIN- 
GARAVELU MUD.-vLJAR v. VaRADARAJA 
Mudaliar, 2 Ind. Cae. 426. 


Order to vacate a stall in public market, 
effect of.—Au order to vacate a stall let lor 
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6 —-4cis—cootioued, 

Act ly of 1884 (District Municipalities)— ctd. 

purposes of sale in a public market, cicarlj 
amounts to a direction not to sell from the 
date on which the stall is required to be 
vacated. MUNICIPAL CORPORATION OF 
Madura v. Sandlai kon,2 M L J. 206. 

(3) —B.ioa fide dispute o$ to ownership of Inytd. 
—Where there is a bona ttic dispute as to tho 
owoersbip of the land, the person clHimitr^ the 
land bona fide is entitled to put a suD*sbadc 
without the 8laction of the Municipal Com- 
missioners. In re SOWDRI BASALINGaPA, 1 
Weir 732. 

(4) —S. 3—“ Buildiyig ^'—Addition of tving 
and tower to a building ,—A wing and a tower 
added to an existing buildit g come within the 
definition of tbo term builoiug in e. 3 of the 
Act. SVAT vWBU AIYAR V. MUNICIPAL 

Council OF negapatam. 1 M LJ. 37. 


(5) —Ss. 3 and CO—What arc Municipalities 
—Exemption from payment of prolessioii-tax .— 
A certain person claimed exemption under a. GO 
from payment of profession-tax to tho Bollary 
Municipality on the ground tbat» during the 
half-year, be paid “ profei?sion-tax ” to tbe 
Bellary Cantoiiinent, Helit that tbo Bellary 
OaDtonmeDt. not having been declared a Muni¬ 
cipality under cl. (14) of s. 3, wis not a Munici- 
lity constituted under tbe Act; and, therefore, 
the payment made by the defendant to the 
Bellaty Cintonment, not having been made to 
any other Municipahty does not, under s. 60, 
exempt tbe defendant from bis liability to pay 
to tbe BeINry Municipality, BELLARY MUNI¬ 
CIPAL Council. Bell\ry v. Lieut, col. 
8. C 8ARKISS, I.M 8., 4 M L.T. 477«9 Cr. L. 
J. 91. 

(6) —Ss. 3 (27). 169 and 2CZ—Extent of 
public street ” — Verandahs^ , erected loithxn 

Irte txmitsof adjacent propfrfj/—License.—Under 
the definition in s. 3 (27) of the Act. a public 
Btreot extends only up to the boundaries ol tbe 
ftdjaoent property. Verandahs and other cover¬ 
ings erected within tbe limits of the adjacent 
property do not require tbe ?pecial license 
under B. 169 of the Act, which is required in tbe 
oase oiprojection '‘overpvuis and pavements in 

building or land in a publiostreet/* 
rjARABiMMA CHABI v. CHAIRMAN, MUNICIPAL 
V 7 31 M. 181 = 8 Cp. 


(VSs. 10-A, 39-4.268 and 260—Ccmpl 
ay Secretary, wuhdrawalof—Mumcipal Cou 
Lrim. Pro. Code, $. 248.—It is not open 
oicipal Counoil to withdraw a compi; 
duly instituted by the Secretary of the Mui 

fiAQ / District Muoicii 

Paramananda Nada 

LTe”®'- ‘ 

voters.—The feei 
vntaa ^ ^esolta in tbe proourini 

Therefore. » Magiatrete, who diamUaed a c 
47 


6 .—Aladras Acts —continued. 

Act IV of 1864 (District Manicipalities)— ctd, 

plaint which charged a candidate fora munici¬ 
pal election with having fed the voters, on the 
grour>d that ihc allegation in Ihe complaint, 
even if tnio. did not aiiKUnt to an rffenco 
under®. 10*R. was hold tn b».* wrong. KanNA- 
YIRAM PiLLAI V. KARUI'IVvNNA BiLLaI, 1 
Weir 726. 

(8*u)—S. 23—See No. 17, infra. 

(9) —B. 39-A— See No. 7, stipra, 

(10) —S. — Pc7xal Code. s. 353 — Ahtnicipal 
Inspector, whether a public sex vont. —A Mnuici- 
pal lrl^pcctu^ is a public servant vvuhin the 
meaning of 41, Madras Act IV of 1884. If be 
is Hfsauited in tbe execution of a di^l^e6^:, tbe 
peri^on assaulting is liable to bepuT ished under 
8. 353. Penal Code. QUKp:n-Kmpkess v, 
RXM SAMI. 13 M. 131»1 Weir 345=1 Weir 
726. 

(11) —Ss. 53 nnd 2G2 — Tax on **income '*— 
Meaning of torn ''income ,''—The word ‘’iD- 
cc^mewhich eccurs throughout scb. A of tbo 
Act must be taken to mean tbe “ net income ’* 
orprrfiti* derived from the business and not 
tbe gross income or receipts. Where a person 
is a:^>esfed under s. 53 end sch. A, on bis esti- 
matid gross inccmo, tbe provisions of tbe Act 
have not been complied with ar.d tbe junsdio- 
tioa ol tbe Civil Court to quc^iicn the legality 
of tbe assessment is not barred by s. 2C2, sub- 
s. 2. Municipal Council of M.^noalorb 
V. coniAL Bail Press, 27 U. 547 = 14 U.L J. 
410. 

(12) — S. 63 Sf^h. A, proviso 4— 7'axcn money¬ 
lenders. —Tbe efiect ol tbe proviso to ibe Sche¬ 
dule of tbe Act IS not to make tdXabk*» persons 
who, apart from the proviso, would be in no 
Claris at all. A person, wbo carries on the busi¬ 
ness of a money lender and wboi^e income is 
below Rs 30 a month, is not chargeable with 
a tax under s 53 of tbe District Municipalities 
Act MUNICIPAL COUNCIL. CHIDAMHARAM 
V VFNK AT/.NARAYANA PlLLAI, ll M.L.J. 
312^24 M. 644. 


(13)— S$ 59, 60 and lOS^Liobility to be 
separately taxed for business corrud on ui differ¬ 
ent cupucUifS.—Tbe appellant carried on busi¬ 
ness as a trader iu cotton, and also carried on 
busioesa as apurebaser of cotton ODCcmmiesion, 
in other words, as a commission agent for an 
absent principal. In respect of this cotton 
occupation, he had already been assessed and 
paid tbe tax which could be levied under tbe 
Act. field that, as tbe appellant bad already 
been personally charged under one desrgnatioDt 
be could not be again charged under any other 
desigoatioo. Held, also, a merchant carrying 
on a business in cue town oannot, by reason 
that be purebates cotton through a commission 
agent in aootber town, be held to be carrying 
on business within tbe town in which the pur¬ 
chase is made. HIGH COURT PROCEEDINGS, 
lOTH MARCH 1680, Mo. 459i 1 Weir 726-A. 

1 ^ 08 . 6 ADd 18, supra. 

B. A.LL m " 


Valdl 




i 
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6.—A1adras 4c^s—continued. 

Act IV of 1884 (District MuDicipalities)—cid. 

(15)—S. (‘2 and 3)—Tar on (and.—Subject 
to tbe C'-iudiiioDS meotioned ins. 63, a tax 
leviu'.i uudec sub-s 3 ol e. 63 on all lands 
within a Municipality iudiscriminaioiy is a 
legal tax- QUKEN-EMrRESS v. ALLaN, 24 
M. 193=1 Weir 726 B. 

(l6j_S 63. ci. 3—-Vadias District Munici’ 
palilic.s J»?iendHitn{ Act, III of 18S7. 41)— 

Lands used solely for agricullurnl purposes — 
Liability to the iax—Mea7Wig of the expressioJi, 
“Lands used for agricultural purposes-” — 

S. 63 of the MidrasDislrict Municipalities Act, ; 
as atnetidfd by the Midras Act, HI of l8‘J/, j 
exempts from tbo enhanced rate of t»x-ttion, 
that may bo imposed in certain cases under 
8ub-s. 3, lands used solely for agricultural pur¬ 
poses, Lands, on which pot»to, gram, v.gcta- 
hies, are grown, are lands used soiely for 
agricultural purposes and arc, therefore, ex* rapt 
from the eiitiaiicod rate of taxation. In con¬ 
struing the words " lands used -olely f>.r agricul¬ 
tural purpo-es," the delinitiou of the term 
" agricultural purposes” givr-n in English 
Agricultural Rates Act and in Morray’sHiction- I 
ary may be referred to and followed.” KING- | 
E.MPEROU V. ALr.X\NI)KR ALLAN. 23 M 627 
= 1 Weir 727 = 12 M.L.J. 393. 

(17) —Ss.75. 23— Arrack shop whether aplace 
cf public rcs'jtt. —Whore the accu.-cd, charged 
under rt 75 ol Madras Act, ill of 1883, with 
being drunk, and disorderly in an arrack suop, 
wero acquict.-d on the ground that an arrack 
shop IS not a place ol “public resort ” within 
the meaning of s. 75- Held, that s- 75, read m 
couuecti'in with s. 23 ol this Act, and with 
duo advertance to the mischief which the sec¬ 
tion is intended to pr iveut, makes it clear that 
an arrack shop i» a •' place of public resort” 
within the imaning of the section. Held, also, 
that the doclriuo of ejiisiem gefieris should not 
bo applied in coiij^idering the seope of s. 75. 
EaiREUOR V. MOONOOSAWMY. 6M L T. 16 = 9 
Cr.L.J. 496 = 2 lod. Cas. 84=33 U. 83. 

(18) —S. 89—Penal Code. s. im—Attachrnent 
of cart while iu motion f ir want of license— 
Goods placed i7i cart ^Carl ready to receive 
passcngo.rs — Whether t^nployed in conveying 
passengers or goods—.^'*ou/i«yf.y disobeyifiQ law 
— Offence.—Tha attachment of a cart lor being 
kept or used without a license after the goods of 
passengers or hirerj^ have been placed in it and 
just at the time when the passengers are about 
to got into it, is illegal as an atiaohment, while 
the cart is being used for tbo conveyance of 
goods or passengers, under s. 89 of the Madras 
District Municipalities Act. A seizure under 
such circumstances is an offence under s- 166, 
Peml Code. BUIIR-SYA lYER v. EMPEROR. 
13 Cr.L.J. 199= 14 lad. Caa. l99. 

(19) — S. 103— AU'ichitient o/doors o/Ifoftses, 
validity of. —The doors of a bouse are not 
moveable property and cannot be distrained 
under the first portion of cl. 1 of s. 103 of the 
Madras Act (IV of 1884). QOEEN-EMPRESS 


6.—Madras zlc/s—continued. 

Act lY of 1884 (District Municipalities'—c(d. 

V. SHAIK IBRAHIM, 13 M. 518= 1 Weir 730. 
[/■'., 14 M. 467 ; B.. 16 Ind. Gas. 877.] 

(•20)—S. 103 —J-'rosecufioii under the section, 
whether barred by civil suit- —The fact that a 
civil suit hail b'-en brought docs not bar a 
prc^ecution under s. 103. AZEEZUO DOWLA 
BAHADUR V. OHAIRMAN, WaLLAJ.AH MUNI¬ 
CIPALITY, 1 Weir 731. 

(21) —S. 103—See No. 13, supra. 

(22) —S.s. 103 and 111 —Faifnre lo pay tax — 
Procedure to be adopfed before launching prose- 
cuti -n. —A person cannot be prosecuted under 
s 103 for def.iult cf payment of tax. unless it 
appears that the fax canuot be recovered by 
distress and s^le of tbe moveable property of 
tbo defaulter. QUEEN EMPRESS v O’SHANGII- 
NESSY, 9 M. 429, 

(23. 24)-S. Ill—See No. 22, supra. 

(•25. 20. 27) —S. 167 (2) —Scope cf the section. 
—Tbe mere (act of a door opening into a public 
street is not suflicieot to bring it within the 
s. 167 (2). If tbe door, though it opens in the 
street, does not open outwards but inwards into 
tbo house, tbe section does not apply. In re 
BHIMA ROSY, 1 Weir 731. 

(28) —B. 169—See No. 6, supra 

(29) —S. 173—O6s(rucfion lo high road.—Uhe 
depositing, by anyone, of any article on the 
high mad exceoi with the license o( the Muni¬ 
cipality under s. 173, is an obstruction, inas¬ 
much as tbo public arc entitled to tbe whole 
width o( tbe mad unimpeded by any article 
depositedv thereon. QUEEN EMPRESS v. 
EOLAPPA, H M. 343= 1 Weir 732. 

(30) —5 179—“ Itenewed ” iticludes also 

repair.—The word “ renewed ” in ?. 179 of 
Madras Act IV of 1884 iricluiles also repairing. 
QUEE.N-EMPRESS V. SUBHANNA, 19 M 241 = 

1 Weir 732 |D.. U.li.R IbOl. 3rd Qr.. 

Upper Burma Muuicipal Regulation, 1.] 

( 31 ) —s. 179 —External roofs — Construction, 
—Where the facts of a ca.ie, beyond dispute, 
established, ou the part of the accused, acts 
coutravening tbe provisions of s. 179. District 
Municiptlities Aot, held, that the construction 
that 8. 179 operates only when the roofs, etc., 
ate constructed outside the housa, i e.. oxter- 
nallv, was erroneous. PUBLIC PROSECUTOR 
V. Naray.anasamy Naidu, 2 M.L.T. 499*7 
Or. L.J. 219. 

(32) — S. 179— Inflamniable material—Mats 
made of b.amboos- — Bamboo mats used in tbe 
erection o( a pandal are infiiramtble material 
within the meaning of s. 179 HUSSAIN SAHIB 
V. CHAIRMAN OF BELLARY MUNICIPALITY, 1 
Weir 733. 

(33) —S. l79-5eeM4D. ACT III OF 1871. 
8. 148. 1 Weir 732 (aj. 

(34) — S> 180—Potoers under the secfiiwt.""!* 
is clear, on a perusal of s. 180, that no power is 









741 


THE ALL INDIA DIGEST. 


74!2 


6 .—Madras -4continued. 


6, — Atadras .4cfs—continued. 


Act IV of 1884 (District Honioipalities)—cM. 


Act IV of 1884 iDietrict Municipalities)— ctd. 


thereby oonlorrod on the ^I*iT)icip%l Gouocil of 
depriving owners of tbe lea;)tiniare us*' of their 
land. Tbe object of tbe sect>on is no other than 
to ensure tbe safety and sanitation of buildings 
to bo nowly erooted. What tbo Council has to 
ooDsiier under tbo section is tbe plan of rbo 
proposed building ; and the grounds on which 
the same can be disapproved are such as arc 
stated in cl. 4. A person intending to build on 
bis land made the necessary application for a 
license, which the Municipality griiitod as 
regards a portion only of tbe applicant's land, 
as they required the rest for \\id*'uing a lane* 
Tbo building was erected on tbu> whole band, 
and tbe builder was convicted of building con* 
trary to tbe torrns of license. Hel i (hat, as the 
order of the Tiluniciptlity was not lc»gal no 
penalty could be enforced on tbo builder and no 
notice could be given to him requiring him to 
pull down the building QUEEN-EMPURSS v. 
VirammaL. 16 M. 230 = 1 WeiP 733 [i?., 27 

B. 221, a Bom. L.R. 572 ; D., 21 B. 187.] 

(35)—S# 160—Er^efion of building^Licenset 
n^cesnty /or.—Either a liccoso or permission 
in writing from the Municipal Council is neccs- 
aary under a. IHO before commonong to erect 
a building, except in theca^oor <lofaulton the 
part of the Municipil Coun*ul mentioned in 
ol. 6 of s. 180. SVAYAMliU AYAR v. MUNICL 

PAL Council OF Nbgapatam. i M L J. 37. 


(36)—S. 160—Co'i5fr«:/ioH of pi/al—Licence, 
—Constructing a pptl without having obtained 
a license from tbe Munictpil Council and before 
tbe expiration of six weeks from the date of 
aeodiog the application is an oflccicc under 
8. 180, cl. 5 of the Act. KaMASAMI AY-iB V. 
AMBALAVANa PILLAI. 9 M L.J 333. 


^ (37)—5s. 130 (1) and (6) and 203—CoH^fruc* 
fton 0/ walls for erecting kou^e — Construcitenx 
commenced before receipt of license—^Ofien^'c — 
The word ‘ building * in cl. 6 of s 180 of tbe 
Act includes * mere walls ' built for the purpose 
of erecting a bouse, and thn construciiou of 
eueb walls without the license of the Muoicipa* 
lity renderi4 the person constructing them liable 
to the penalty prescribed ins 2C3«even though 
the bouse, to support which the walls were 
designed, had not been built. Thb PUBLIC 5 
f^pSKCVTORv. KalIA PEUUMAL. 8 M.L.T. ^ 
Ml = 8 lod. Caa 148 = 1910 M.W N. 740. i 


(98) S$, 180, 363 and Application for 

license to bwld thatclied roof-Illegnl refusal of 
sanction^Erection of roof with tiles after six 

^ 180 .—A person applied^ 

unaor e. 180, to erect a boilding with a tbatoh- 
e roof and the appUcatioD was refused by tbe 
UDioipabty on tbe erroneous ground that the 
an was public land. At the end of six weeks, he 
‘bo huUdiog with a roof of tiles and not 
a oh, Held, that ihe sanction was illegally 
refused and the ereotiag ol » roof of tiles, when 
„ oppboation was for erecting a roof of thatch, 
.i would not make him liable to be convicted of 


an ononco und^^r l^'O of Madras Act IV of 
188*1. SUBRAHM\NY\ AYAH v. ASIRVADVM 
PILLU, 9 M.L J. 337 = 1 Weir 736, 

(39) —<Ss, 187 and to comply 

with noti'e i^^iued nwitr s, 1M7 (II of the Act — 
Penalties pres rib^d bp <i, lv^7 f2i and s 20i of 
(he .4cf —A pariy failmg to c'^mply wiDj a 
iioiice is.-^ued by a Miinicipility, under s. 187(1) 
of tbe District MuoiLdpAlitios Act. roquiriug 
tbo removal of a buildinc, renders hnii'^elf 
liable to the penal: V prescribed in s. H7 rhe 
poti^ltv pvesonbod under the gencrvl provi>ions 
of s. 2iH'A is not aoplieablo to su'')i a ripo. 
ill re KKOOF SaIT SaTHII. 17 U L.J, 560»2 
M L T. 520 = 7 Cr. L J. 8. 

(40) —S. 188 (;) —Licrnsp uixder fh- f'^phsives 
Act. IV of 1864, xohether su^H^unt^—There is 
nothing m cither the Di^^rnct Munie^piluics 
Actor in the Explosives Act to ^howthita 
license under the l*tier Act ex<*inpts the 
licenser from the nbligatjon. imposed by s. 186 (;) 
of toe former Act, to labo out a licuise from 
tbe Municipal aotboritics. if the cxi*tln>ive^ are 
k»>pt within tbo limits of tbo Municipility. 
PUBLIC PHOSECUTOR v. GOVINDA I^LLAf, 1 
Weir 740. 

(41) —S. 188 (n)— Constr7irtion of loords *'o 2 ?cu- 
sive and d \ngexoii% trades ” ^Keeping more than 
f€7ihcad of catltc without iiccuse —Tbe words 
*' ofi*osird and dangerous trades'* in s. 166 {n) 
of the Act are merely words of general desrrip- 
tion to facilitate reference, and cannot limit or 
control tbo plain words of t.bo jsoction, which 
arc. ** uo pUco shall bo osed for «iiv ono or more 
of the purposes specified ni tbe ^oct icn unfc'^s 
liceusod " A person keep*^ more iban ten head 
of cattle in a private place without licouso is 
guilty of an ofTcuce under s. 16S (n). although 
tbo catilo arc not kept for purpose'^ of tradei 
But tbo High Court did not intorfere wilh the 
acquittal of a person who k'^pt temporarily more 
than tOD head of ctitle without a license. 
Emfrror V. Mayandi Konan. 30 M- 220*2 
M L.T S4*S Cr. L.J. 189 = 17 M L J. 371*6 
Cr. L J. 128. 

(42) —Ss. 188o>u2 189 —(7 an unlicexised 
private cart-Uand, —Wb«re. in the prosecution 
of a person under s. 169 of !\I^dras Act IV of 
1884 for keeping an unlicensed private osrt* 
stand, it was proved that some ten or fifteen 
carts from outride villages daily resorted to the 
promises of the accused, laden with produce and 
goods of various kinds intended for sale to tbe 
general public, but not specially to tbe accused, 
the accused aotiog as broker between tbo owners 
of the produce and tbe public, and tbe carts 
were to stand on the premiPes until tbe cornple- 
tion of the sale and removal of the goods, held^ 
ib^t the premises were used as a oart^scand 
nndor s. 183, Act IV of 1884, and the accused 
was guilty under s. 190 of the Act. QUEEN* 
BMPRE8S V. AyyAKKANNU MUDALI, 22 H. 
459»1 Weir 739. 
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6.—Madras cODtioued, 

Act lY of 1831 (District HuDicipalitieel'^cftf. 

(43)*^iS’A. 1^^*^ <xnd IHQ—^S^tarnte lice^fefi for 
each uf the. modi$ oi user .—The District Muoici* 
paiir:es Act requires a licanse for each of tbe 
mode.> of iLo user of tbe precoi^es specrfwd id 
els. M) to \q) of s. 138. Tbe mero fact that a 
per on hub t^ken out a license fora tannery 
would not entitle him to use a Hmo kiln wiib- 
out taking a separate license* although ibo latter 
may Le merely a subordinate part of the busi* 
oess of tannery. f-UUMC PHOSfiCUTOU v. 
PaCHaMI.^N SaHEI;. l Weir7a7. 

(41)— Ss. and }^9^Liccnse (or kilns .— 

Each separate kiln is a soparate ** place ** and. 
therefore, n quires a separate licence. CHAlft- 
WAN» MUMCIP Fj roUNCIIi. NELr^OllE V. 
SUBIUYYA, 1 Weir 737. 

(45) — S%. 198 and )99—smfcfr.—A 
back stable is a livery slabie within the meaning 
of s. 10^. Public PitosKcuTOU v. RJadu- 
VALATH Gopalan, 1 Wcir 737. 

(46) — S Vnlicensfd ptivate cari-stand — 

]yhen a place b(C<.^ynes a “coif —To ccn« 

btitute tbe cfleuce cl keeping a private cart- 
stand, without a licence, wubin rba limits of a 
Municipality, under s. 131) of MulrasAct IV 
of 1884, it IS Dot recei^vsary for tbe proseculion 
to preve I hat it is ‘‘ ofiensivo ” or ** dangerous ” 
or that fies are levied in it. Nor is a place a > 
cart-staud within iLe meaning of the reclion, 
merely because one or more carls stand there. 
The term must be construed reasonably with 
duo regard to all tbe circumslaoces of the case, 
e.fj., bow many carts use tbe place from time 
to time, vvbuthec they oolong to one or more 
persons, whether fees are leviedi bow long tbe 
carts remain there, and tbe purpose for which 
they go there, whether for the sale of goods to 
the owucr of tbo premises or to others, or for 
the purpofie of being engaged for hire. QUEEK* 
EMPUK8S V. AYVAKKANNUMUDALI, 21 M.293 
= 1 Weir 738. 

(47) —8, 189—Sfc Nos. 42 to 45, supra. 

(48) —Ss. 190 and 277— Farmer of fees livu 
able under s. 190.—A farmccof tbe lees leviable 
under s. 190 is not a person employed by tbe 
Munioipal Council to collect tbo fees on 
account of ibo Municipality. Where a farmer 
of the fees leviable under s. 190. iu lei^pcct of 
carts laden with maugaoese, demaoded fees 
under 3. 277 id respect of carts laden with 
chillier, held, that the cart-drivers, in refusing 
the payment, were not guilly under s. 277 of 
tbe Act hire BaLABHADRAM KaMARAJU, 

1 Weir 793« 

(49) —Ss. 191 and 192^Slavghfer of animals 
in private premises for private consumption .— 
The slaughtering of a sheep by a person in hie 
own prezmsos for tbe purpose of private oonsump- 
tionie punisbable under s. 192, GOVERNMENT 
Pleader v, sheikh Sahib, l Weir 742 (A)* 

(50) —Ss. 191, 192, 193 and 194—Licenie to 
keep a fcufc?ier’s shop — Public market — Scope 
end nature o/ s. 191,—PersoDB keeping butobet'e 


6.—Aiadras /4c/s—continuedi 

Act IV of 1884 (Dietrict Municipalities)— ctd. 

shop^, not U'^ed as slaugbter-housep, when those 
shops are doc licensed markets at tbe papsiog 
of the Act. and when they have not since 
been declared by the Municipal Council to bo 
markets, arc not b^und to take out licenses 
under s. 191, cl. 2 of tbe Act. The Municipal 
CouDcit will not also be ]U3ti6cd in refusiug to 
give them licence, except on the condition that 
they shculd remove to a6xed market. QUEEN* 
Kmbrkss V. Baoduh BHai, 10 M. 216*1 
Weir 74]» 

(51) —Ss. 191 (2). 194— Public slaughter-house 
— License.—S. 191 (2) refers to a place other 
than a public slaughter bouse used without a 
spec'al lireose for the purpose meniioDed there- 
iu. The very act of providing u public slaugbter- 
bouso IS a hccusc to the publio to use it hs such, 
and there is no ooligatioo to take out a special 
license noder s. 191 (2). If, in providing a 
place as n public sUugbter-house, a poriion ia 
set apart also tor the snlc of flesh, it is a publio 
market wuhin tbe Tn^aoing of s. I94i It is 
important to bear in mind, in construing 
8. 194. tbe fact that the property in tbo public 
market, tbo right of possession as owner, and 
Its regulation aod control are, for tbe purposes 
of the Act. vested in tbe Municipal Ccuocil, 
Heading 8. 194 in tbe light of that fact, tbe 

I clause which enables the Municipal CoUDci) to 
levy rents, fees and tolls appeare to be an 
enabling provision and it does not operate to 
lake away any right which they bave as owners 
of the public market. Tne view is coufirmed 
by ol. 3 which pro-supposes a valid lease or 
tenure granted by them and empowers them to 
determine tbe lease at once in tbe event of 
there being a conviction for a breach of a bye¬ 
law. Municipal CoupouATioNOK Madura 
V. SANDLAI KON, 2 M.L J- 208 = 1 Weir 743. 

(52) —Ss. 191 and 197— Usi^(( unlicensed 
private placA as market-^ Sale of jUsh without 
ficensr.— Where a person sold mutton at a place, 
not licensed for use as a market, hild^ that be 
was punishable under s. 197 cf the Act, if bis 
use of the place, which was private property, 
was as a market, i.e., as a public place foe 
buying aod selling. Even if it were otherwise, 
be was guilty of an cfleoce under 8. 19Jf cl. 2 
of (be Act, for having sold without license 
“flesh intended for food,” ABU BAKER v. 
Municipality of Negapatam, 29 M. 183* 
3 Cr. L J. 458. 

(53) —S. i92—See Nos. 49, and 50, supra. 

(54) —S. 193—See No, 50, sr^pra, 

(55) —8. 191— See Nos, 60, aod 61, supra. 

(56) —S. 195 —by Municipality on a 
Unayitofa stall prohibilUig sale^Jurisdiction 
of Magistrate .—Where a tenant of the Munioi* 
pal Council, bolding a stall or shop, was pro* 
hibited from selling in tbe stall, heldt that the 
tenant could not be prosecuted ueder s. 195. as 
tbe matter oi tbe dispute between him and the 
Municipal Council was of a civil nature* 
Queere Whether a Municipality which has 
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Act IV of iS84 (District MunicipalUieB)— ctd. 

leased out a stall or &bop to a person can, by 
giving a uoiice under s 195 of Aol IV oi 1SS4| 
prevent tbo defendant from selling goods in ibe 
abop or stall so let to bim by the Gounuil and 
render bitn liable to the penalty prescribed by 
that section. MUNICIPAL COUNCIL, MaDUUA 
V. PlCHAYBB, I Weir 746. 

( 67 )—S. 197 -See No, 52 , supro. 

(58) ““S. 203 — Prohibiiiofi of a sn/c in sirceis^ 
— A cuuviotiOQ under s, 203 is baa* if ibe noli- 
£catiou prohibiting the .sale is not published in 
tho District OiiZ^ne, and li such noiific.iiion 
does not specify the sircLl or pact of the street 
in which the aalo is probibut;d« /u re 
Bhaug.ava KAMAN, 1 Weir7i6. 

(59) —S* 207—Nofire to erect a wall to sfcure 
privacy of neighbour's bnchyayd,^\ Municipal 
Ocuuoil IS not empowoLCd oy s. 207 or by auy 
other section to require ihc owoer or occupier 
of land 10 erect upun bis land a wall to seoucB 
the privacy of his noigboour's backyard. In tc 
MUKKAN ASARl, 1 Weir 747. 

(G0‘—'S. 221 —Prosyeedve sente nee,—A con¬ 
viction and sentence under s, 221 can only 
relate to tho odenco acfually charged and proved 
against tbe oQendor, He canuot be sentenced 
prospectively for any repetith a of the oflouce. 
The latter word^ of tbe section meiely doucte 
the locale of punishment wbiob mty be inflicted 
00 oQeuders who repeat tbo oQence. There is 
nothing in to obviate tbe Qec^s>iity for a 

fresh prosecution. In re DEVAT SWaMY, 1 

Weir 747. 


(61)—S. 522, Scope of—Its applicability ( 
tiroets and lanes having no drains .—Tho provid 
ing of drams by tbo Municipality is not a con 
ditiOD precedent to the obligation, imposed b 
B, 222 of tbe Act, upon the owner or ocjuptn 
of a house, of not letting dirty waters into tb 
Btrect, But tbe practical hardship ineoforoin 
the obligation in particular ca^es, whore d 
drams are provided, may bo taken into accoun 
by tho Magutracd in graduating tho penalty 
Tbo words '* except a dcjiin ” after gireot ” ar 
inserted ID a 222 by Act HI of 1897, because 
street, aa deQned in tbe Act, includes a draii 
where there is each in or on tbe side of a street 
but they do not imply that any street, to b 
within the purview of tbe eoction, must have 
dram, in or by the aide of it. KMPEttOR \ 
NAGan CHBTTY, so M 221*17 M L J. 872« 
6 Gr. L J, 238* 

• 222—AlZowinp sewage water tc ru 

%nto streett tf an offence .—An owner or occu 
pier of a bouse, who lets eewage water in tb 

o£fenos under a 222, Act 
tLlrA^ tbe Municipality has oc 

P rama. The seotion oontemplate 

Btceet i 

cot provided with drama, and io the other soc 

case* it wa 

intended to aeoure that the oflensiye wate 
ahould aotaally pass into tbe drain, and not b 


6 — Madras /4c/s—continued. 

Act IV of 1884 (District Muoicipalities) — ctd. 

allowed to be soak <1 into ihc walls or ground 
at. tho side of ibo dr iiu. C^rr.r.N KilPUKSS v. 
Si:vun\rp v Iyku. I5 M 9i = l Weir 747. [F., 
30 M 221 = 17 M.Ij J. 

(^8)—S. 228— Ofdt'r In/ Mutiicipality todraui 
eff stagnant tvafey O'sd to fbl up a /nt. —Where 
a Muciicipilily gave a runii e lo Uio acousod, 

I under <• 2/8, Act IV oi IS'^I. rallin** upon him 
I to fjd up certain pits rompiololy, so that witer 
I miy not stigiiatc therein and dram off 

j iho stagnate water, hchl Chat rhe (irst part of 
tbe notice went heyw>h(l tho powi rs ouilcrrcd 
by ?ub-s. I or sub-.'-, 2 of s. 228 . but tint the 
&(c*md part of ihn order sv\< clearly within tho 
I powers of tbo MuiJicipiliiV. But the n dicc 
. should be treated as baJ in its entiioty, for. to 
{ hold otherwise would impose upon tbe accused 
I the obligation of picking out from tbo notice 
! the requirements wlncli it wa-\ within tbe 
power of tbe Municipality to call upcr> bun to 
iurry out. In THE M.VUUAS RAILWAY 
I Co.Ml'ANY, 1 Weir 749. 

' (04)—S. •2(12 —Sfd No. 11, SM^’ra. 

j (G5J—S. 2(S3~Sce Nos. (i. iiT. yS, supra. 

iC^)—Ss. 263 anri 2Gi^Encroachment on 
public VVhi re a person erects a fvoce in 

a lane and, lb<*reby, encroaches on lane, 
without obtaining a licence from the Munici¬ 
pality. ho IB liable to be punislied uridcr s. 263* 
District Municipalitio? Act, although it may 
bo. bo cannot he convicted under s. 261 io tbe 
absonco nf rt soluiion passed nv the Municipal 
Council. Kahujm>ansa Nai>\n v. Chair. 
MAN. MADUHa MUNICIPALITY* 21 M. 246 = 2 
Weir 17=^1 Weir 751, 

(G7)— S' 264 —Power tc iiiiposc prospective 
fine .—Though Hi 264 prescribes a further £ne, 
a Magistrat'- is not empowered, under that nee* 
lion, to impose a 6ne proapootivoly on a person* 
who 19 convicted under tbe tcotiou, in respect 
of tho period during which ho fails to comply 
with the order of a Magistrate directing the 
removal of a building oooHtrucied against tbe 
order of the Muaicipality. The proper course 
IO 6ucb cases is to institute further prnseentioD, 
if there is oooasioo for it. and allow the accused 
an opportunity of defending himself before 
the further fine is imp'^sed. QUEEN-EmprESS 
V. VEERAUMAli. 16 U. 230 = 1 Weir 733. [P.f 
171 P.L.R. 1903=13 P.R. 1903], 

(69)—S* 264— Non-compliance with notice 
issued by a Municipality,—V/here a proseou- 
tioQ 18 ioBtituted. under s. 264, cl. (1) (II) of 
the Act, form not complying with a notice issued 
by a Municipal Council, requiring tbe accused 
to prevent tbe fi'^w into tbe street of waste 
and sewage water from certain bousee belong* 
ing to bim, tbe accused incurs a penalty for 
noD-oompliance with tbe notice, only if the 
issue of the notice ir authorised by some pro* 
vision of tbe Act. PUBLIC PROSECUTOR v. 
SHONMUOAM PlLLAl, 1 WelP 751. 

(69)—8- 264—See Nob. 36 and 66* supra^ 
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6,— Madras continued* 

Act lY of 1684 (District Municipalities)— ctd. 

(70^ — S. .264 A—iScc No. 39, supra, 

(71) —S- 2GB —See No. 7, supra. 

(72) —S. 2C9— Money due on a toll contract ,— 
Money due from a contractor under a coniract 
with the Municipalily By which bo has assigned 
to him the ngoi to collect lolls, lo contideraiiou 
of a money payment to the MuoJCjp.iliiy, does 
not cume within any of the prJVl^lutls ol 2G9 
and IS neither a “ tour ” nor a ** loll ” A 
contractor failing to pay money due uuaer tuch 
contract cannot bo convicted under that section. 
Ai^DUL AZKiiz Sahib V cuddaimm municl 
TALITY, 26 M. 475 « I Weir 752, 

(73) —iS'^* 274 ana '177-^lUsi^iantc offtrtd to 
distraining offictr— 1-cnal Code, s. 99 (1).—The 
oflicer eutiUMcd wi^U the woik of dKStraint is, 
uudor bi 109, Act IV of lBc4, empowered to 
distraiQ the cieiaultcr'.s property wherever the 
same may bo found wn,bin the Municipal limiu, 
No previous notice of the oiliccr'a inti-ritiou to 
enter the houbo for tba purpube of making the 
distraint is requirtd unoer h. 274. Even it ihe 
aectiou wore applicable, ihe dclaulrcr, in oDenng 
resi^>tafjce to the cllicer, is not jusiifitd under 
8. yy (L, Penal Couo. In re S.SNKAKALINGaM 
PiLLAi. 1 Weir 752. 

(74) —s. 277—i'ee PENAL CODE, s. 163, 1 
Weir I2e. 

(75) —S. 277—Sec Nos. 48 AND 73, supra 

(7G,—S. 2bO—See No. 7, supra. 

(77) S. i8i—0(lence under seciicn^ what 
conslituUs. —The object oftbestictiou, generally, 
19 to provcQC unauthorised persons collecting 
monies under coiour oi tbe Act. But wheio 
a person collects, m bis own rights monies duo 
to the Municipality who claim them as owoers 
of tbe laud, and uot uuder any provision of tbo 
Act bo IS nut guilty of an otieuce under s. 2H4 
of the Act. In rt bEETABAM DOSS BaVAJBE 
1 Weir 754. 

•7S)—5. 284—Prnil Cid-^, ss. 44 and 3?4 — 
llltgal levying o/ fof/. —Where ccrtaifi cartmeo 
who bad paid toll hg^My leviable oo empty 
catta on cuterieg the tuwo were prevented by 
the gutnastha of a loIPcoutractor illegally from 
pasbing through tbe toll-gate, uuless they paid 
an extra toll on leaving the town, ktld ihat 
Buch detouiiou amounted to an iujury under 
Bp 44, Penal Code, and that tbe accused was 
properly convicted under s 3B4, Penal Code. 
Held, also, that tho conviction rui^ht aUo have 
been sustained under s- 284 of Madras Act IV 
of 1834, In re B. AFPALASAMI, 1 Welp29- 
1 Weir 441. [R., 1 Weir 764J. 

(79) —S* 281 — Imprisonment in default of 
payment of fine.--Tocro is no provision m tbe 
Act for imprisonment being awarded in default 
of payment of fine, and the procedure for levy* 
log finen is laid uown lu 3 . 286. HIGH COURT 
PROOEBDINOS. 21ST DECEMBER 1888, 
No. 1200, 1 Weir 7S3. 

(80) — Bye-law No. 48— Coveting drains 
without permission of Municipality. —Bye-law 


6 .—Atadras continued* 

Act ly of 1884 (District Municipalities)—cfd. 

No. 48 framed under Madras Act IV of 1664 as 
amended by Madras Act III oi 1607 is as 
follows No public drain shall be covered 
without tbe permission of the Municipal 
Council.*’ The bye law applies lo all drains 
which existed in a covered state ac tbe time 
the byc-Uw came into operation. The word 
*'shall * IS used throughout the bye-law iu the 
imperative, and net with rolerenco to time. 
This is (be sense iu which it is used in bye-law 
No. 48 . Where a person had, prior lo tbe 
coming into operation of bye-law No. 48, 
erectid a covereu diain without the permission 
of tbe Municipality, hiio ihcre was an earlier 
bye-law in tbe same lerms aa ihn existing bye¬ 
law during the time of erection, htld, that bia 
convioMOu undt'f He new bye-luw whs legal* 
PA RIM AN AM I^ILLAI v. CHAIRMAN, MUNICI¬ 
PAL COUNCIL, OOTaCAMUND. 23 M. 213=1 
Weir 750. 

(81)—Sch. A, proviso 4— See No. 12, supra. 

Act V of 1884 (Local Boards). 

[RKl^ IN TART, ACT 11 OF 1901 : ACT XI 
OF )90l, SCH. 3 REP. IN P.ART AND 
AMENDED, MAD. ACT Vl OF 1900. AMENDED, 
Mad. Act III of isoo, ss ito6; act XI 
OF 1901, Sch. 2*] 

(1) —S* 43— Sanitary />isp^cfcr oppoinUd by 
Local Board, whether a public servant. —S. 43 
of tbe Local Boards Act runs as follown : — 
“ Every member or servant ol a Local Bedard, 
or of a Punchayat, every contractor or Hgont, 
to whom tbo colleotiou of any tax, etc,, is 
enttusferl, cto., shall bo cl^euv'U to be a public 
servant." Tbe words 'Ho whom tbo colkction, 
etc., )8 entrusted " govern only tbe words 
**cnutractor or agent " immedinleiy preceding 
them. A Sanitary ]n^p('i tor Hppoiuttfd by tbe 
Locil Board, is. therefore, >1 piililic servant 
within tbe nmaning of f, 43 of tbe Local Boards 

A^t. Queen-Empress v. Thiruveng.iDa 
MUDALI, 21 M 428 = 1 Weir 792. 

(1-a)—S. 60 —See No. 20, in^ra. 

(2) —5s. 77. 78. 81, 94 and 163- Pennl Code, 
ss-99, 186 and Z53—Rfsistance to dxstraiuvig 
officer—Notice of aemand of hotiSK-tax without 
filling up completely the h<mse-rtgisier—Illegal 
distraint of tools of artisan. —Toe accustd. a 
potter, failed to pay the t.ax duo on bis bouse 
after service of notice of demand, which was 
affixed to his bou^e. There was an omission 
in tbe notice of demand in that, one column of 
tbe bouse-reeisier was not filled up. The 
accused not baviog paid tbe tax, a warrant ot 
distress was issued and a bucket and a spade 
belonging to him were atlached. Thedietraint 
was re^^isted by the accused who recovered and 
relaiued bis articles. Iltld, that tbe omission 
to fill up one column of the bouse^register was 
cured by s- 1S5| cl. I of tbe Aot and that tbe 
service of tbo notice was regular and that tbe 
accused, in resisting the distraint, had com¬ 
mitted an oflence under ss. 166 and S5S of the 
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6 .—Msidras Acts —ooDtioued. 

Act Y of 1884 (Local Boards)— coiiiuiued. 

Psn^l Code* inasmuch as iho accused has no 
right of self^delouce. the act of ibe officer being 
aa act dooo in good faith and under colour of 
his office. QUKEN-EMPRKSS v. POOMAbAl 
UDAYAN, 2lM.296=i Weirl35=«l Wen 792. 
[fi., 27 A. 49^ = 2 AL J. 2i9 == A.W N. 1905, 
74. 10 lod. Cas. 6G7«i M.W.N. 231 = 9 M.L. 

T. 414.] 

(3) —8. 78—See No, 2, supra* 

(4) —S. 81 (2^— Doors whether can be distrain¬ 
ed under — Doors not ‘ vioVtable profertu ' — 
General Clauses Act—Assault on the bill collec¬ 
tor—Conviction undtr s. 353,i.P-C. — Lt^alitff, 

~ D<)ors ought Tiot lo be aistraiued uudet s. 8i. 
cl. (2^ [%) ot the L<)cal Boatdi« act, as they are 
not moveables. Tbo bill collector, when he 
proceeded to distrain the doors, cannot be said | 
to have been acting in tbo lawful cusebargo of | 
aoy duty imposed on him as a puuiic serv.tut, | 
and the conviction under a. 353* l.PC., for ; 
assaulting the bill coUector, ts not tborefuce | 
sustainable. E. i). CHINASNVAMV PILLAY v, 

Chairman of thr aukonam.Union. 16 M L. 
T. 429«15 Cr. LJ. 637 = 29 Ind. Cas. 837. 
(11 M. 467* li.)* 

(5)—8. 81—See No. 2* supra. 

{6J S 87—Ooveritwic^l Sfores and Eqiiipages 
—Stores and carls belonging to Govtruiutnt Jail 
—Liabtltly to tolls. —Storv^ and cart:) neioogiog 
to the OevurnmoDt Jails cotue witbio the worcs 
Government Stores and Equipages'* in $• 87 
of Act V or 1884. and are free from tolls under 
the Act QUBEN EMPRESS v. KUTTI ALI. 
2UH. 16=1 Weir 793. 

(7) Ss. 89, Ol^Absence of toll-gates. —Where 
a tolUgnto hHH uot ucen constructed under the 
provisious of e. h9 of M^tdras Act V of 1884, 
s. 92 does not apply. BUBRAMAMAN CHBTTY 
V. Kistnan CHETTY, 1 Weir 794. 

(8) 5s. 89 and 92—Conviction under s. 92— 
Necessary preof. — A conv*ctiou unuer s. 92, 
Madr>is Act V ui lb84, pre-supposes a liability 
to pay toll and an lateuiiou to avoid its pay¬ 
ment. It lies on the prosccuiiou to prove 
everything necess-ary to support the cooviction. 
Where the prosecution uid not prove that a 
table of (be tolls, as provided by «. 09 (2), had 
been put up at tbe toll*gaie or station, held 
that a coQvioiioo under 8. 9i was net eusiain- 
ablc. 7n re BUBBaN, 1 Weir 793. 

(9|— 8 . 92—See Nos. 7. 8, supra. 

{y0)—8. 9i—Tools of artisan^ attachment of* 
—Bpadcs and buckets belonging tn a potter are 
tools of artisan or implements of husbandry, 
and are, therefore, exempt under s. 94 of Act V 
of 18»i4, from atiaobment, QueBN-EMPRBSB 
V. POOMALAl UoaYan, 2i M. 296 Weir 
138 = 1 Weir 792. 

94—Sre No. 2, supra. 

(iji)—8. 96—Buifdinp erected on poramboke 
/dna»—Wberea building is erected on a poram- 
boke land, it is not oompetent to tbe Magistrate 


6.—Madras 4crs — continued. 

Act Y of 1884 (Local Boards) — continued. 

to issue a uolico under s. 08 as such land is not 
a public street, A f»iiluro to obey tbo notice is 
not punishable. In re i*AIjANI THaCHAN, 1 
Weir 794. 

(13) —S. 93— No‘icc to remove obstruction on 

puoiic The Chairman uf a Union issued a 

notice, under s. 98 {2\ <»f M turas Act V of 1884, 
to the accused to remove an onerracbmHiit 
alleged to have be* n nude up*ni a publtc stre et. 
The powtr to issue noiioo wa< cielcgited to bull 
by the rresiclcnt, Taluq Board 3 be cncroicb* 
mem itself cxisteo prior lo the pi».nc '>! tho 
Act. Tbe accused di^ob»?yed fue nr^UT. but 
ibero was i o evidence t»f ob^trucin t>. Held, 
tb>it ihe accused wss n> t guiliy under s 1^"8, 
Pen il Code, in re NAUAVANx\SWAMV NAICK* 
1 Weir 795, 

( 14 ) —S. Oe^Nottce by Chairman of Untf n 
to rtfHOve a u'ult—Di^tdcdu'nce Ptnal C<>de, 

|g»;j^_The acru-'cd, who hart an t'peu verau- 
dab m front of his heu^e* ecclnsed ii by bniiu- 
ing a wall. Thereupon, a i once w i** ivsusu by 
tbe Cb<uim:iu of ibo Union, ^^bo was !ioi so 
authorised, calling on him to remove the new 
erection. Tbe accused, havU'g failed lo comply 
with tbe order, was couvicied uuiUr s, lb8. 
Penal Code. Held, th**t the omiviction was 
illcgil as tbc^c was nothing to show that the 
accu'<ed erected any obstruction on any public 
street bi?» en^ losiDg bis own rand-ib being no 
such ob^truction, and as the Cbainuaii was 
not curupetent to issue the notice. In re 
MuhugapfaSARI, 1 Weir 796. 

(16) —5s. 98 (2) and 9^^ A V2)— Penal Code. 

—Uotice issusid mtder the said sections, 

as arfwnded by Act VI of 1900 —Neither a 
notice uudir s. 98-A, sub s. 2 of the Madras 
Local boards Act, as Hinendtd by Act VI of 
1900, noraiioiice under s. 98 \2\ of ib^ amended 
Act, is an order within the m^'aning <d 8. 1^8. 
Pf-nal C de In re SHUNMUOAM FJLLAl. 1 
Weir 140= 1 Weir 797. 

(lOi—Ss, 98 Old 100— Code, s, 188— 
Disobedience to a notice ordering the removal of 
obstrueiion <n public street. —Ss. 98 aod 100 of 
tb6L)cal boards Act must be read logeiher. 
It is clear that the notice prescribed by a. 98 is 
a mere preliminary lo tbo aclioo to bo taken 
by the President himself uuder s. 100. Where 
tbe Froeid^ut of a Taluq board issued a 
notice tn remove encroachments on a public 
road wiibin a specified time, held, that tbe 
notice was merely a notice and not an order of 
tbe kind contemplaied in s. 188» Penal Code* 
and a person disobeying such notioe could not 
be convicted under that Rcction, QUEEN' 
EMPRESS V. SUBRAMANIAN. 20 M. 1=1 Wclr 
140=1 Weir 797. 1 Bom. L B. 166 : B » 

12 Cr. L.J. 63 = 9 Ind. Cas. 329=1911,1 M.W. 
N. 78.3 

(17) —S^. 99, 162 (b) (2)—Enquiry under 
$. 162 (b) (2)—Public road — Applicability of 
$. 98.—lo aproaecutioD under a. 182 (b) (2), the 
question whether tbe creation is on a public 
road or not is material, 8« 98 applies only to 
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6. —Madras /tc/s—cootioued. 

Act V of 1831 (Local Boards)— concluded. 

obs'rui^tion-; and en?rnacbmonis od any publio 
roid. and a pahli^ road extends only up to 
the hoLiD'Uries of rhe adjar^nt prop-rtv K. 
ClI\ND(iA MvuLIa V. KmpkuOR, 9MLT 

M W n Ss.' 329=12 Cr.L J. 63 = 1911 

93A-SieNo. 15. Supr.i. 

(19)-a. lOQ^Scc No. IG. 

{20)-~Ss. 155 and i'>Q~Notice of demand of 
hoH^e lax~Omissv.n lo fm up a column in 
/Jou^e II ffiifer.—A notice of ucmaiid ol house- 
t^ar IS not irreculiir merely because there has 
beer, .an omission t, tin np one column ot the 
house-recister. Buob u^y be cured 

OV 155, cl. 5 of Act V (if iwai. y!JI(,KN 
Lmphhs.s V PoosMiiVi Udayan. 21 M. 296 
= 1 Weir I35«l Weir 792. 

(2U-S. 1G2-S^e No. 11. supra. 

r2i)—S. iG2-D-Joinl trial of several accused 
for sep trite, offences un.ler s. XOl-B—L.gil.iv. 
Iho trial of several aciiusod persons i ouiiy 

for separiuo and distinct off.mccs under s. J62-B 

of tbe Midras L'cal Boards Act is illeo.l 

(23|—.S’. 1G3—Service of r.otiie of demand of 
/ioase Too al}ixint> of a notice of a demiod 
of H hou,c tax uudor Act V of J834 to tbe house 
wboi. the o.vner la in the village, h not a real 
departure from the procedure prescribed in 
^ 161 of Act V of 1881. QUREN-EUl'UliSS v. 
POOMALAI Udayan. 21 M. 296 = 1 Weir 13S 
Weir 792 

(•24)—S. 163—See No. 2, supra. 

(Police, ameadlog Act XXJY of 

loOs). 

[Rep., Mad. Act III op 18S9 ) 

SerJiAD. ACT XXIV OF 1850. s. 45 t5). 9 
W* 167e 

Act III of 1885 iOut-ports Laodiog and Shln- 
piDg Fees). 

S. B —Terms "owner" and "properly" 
exp/amed.—Asthe word “owner” in b. 6 of Act 
HI of 1885 itioludea an agent or consignee, the 
word properly ” in bye-law 2 of bye-laws 
framed under 8 6 includes goods of which any 
person IS in pnssesBion a<. agent or consignee. 
In re P. S. CLARKE. 1 Weir 83l, 

Act 1 of 1886 (Abkari). 

[3. 5-A Ins,, SS. 34, 40, AM., Mad. ACT I 
OP 1905.] 

(1)—Sffc Re TRIAL. 1911, 2 M.W.N. 588 = 

12 Ind. Gas. 618 = 12 Or. L J. 092. 

2)—5s, 9, 11 and 55—License fo carry toddy. 
—Where persons convey toddy from the liceo- 
see’s trees to his shop within the limits of 
his farm, or where tbe licensee has a general 


^ 6.—Madras /4c/s-continued. 

Act I of 1886 (Abkari)— continued. 

permit and the persons conveying tnddy act as 
bis servants or persons employed by him. they 
are not liable to he emviered under s. 55 of Act 

! I of 1886. yuKKN Empress v. Samboji, il 
M. 472 = 1 Weir 633. 


I '31-S. 11—See No, 2. .inpra. 

111 55 (a\—Expired permit, if a 
permit —An expired permit is no permit at all 
wiihin the iii ailing ol s. 11 of the Act. PUBLIC 

J’ltO-SECUToit V. anoata Pahadesi, 1 Weir 
. 633. 

j (5)—Sf. 12 rtiid oh. cl. (c)—Delegation of the 

iiunki.f drawino toddy.—Tho inteniion of the 
I LoKislaturo was lo prohibit tbe drawing of 
toddy, but oLarly not lo prevent tbe dehgacion 
ol the actual work to ibe .'-ervant or agent 
of the licensee. In re N. Kaman, 1 Weir 637. 


j (6i—Ss. 13 nnd 55— Po^ses'.i'^n of arrack cut- 

I side the h:al limits difin-;d in the l-c-.nse .— 
[ Under s. 13 of the Madras Abkari Act, only 
I persons n->f- being licensed manufactiirers or 
I vendors of liquors are prohibited from having 
more than a certain quantity ol liquor. Where 
a limitation in the license had reforenco to the 
place of sale and not to tbe place of keeping, a 
person may bring tbe liqu<.r from outside bis 
authorised place of sale. CRIMINAL REVISION 
Case, petition No. 207 of 1887, 1 Weir 637 
(note) [D., 1 Weir 636 ] 


</)—C,. 29 (n )—linte under, effect cf—Magis¬ 
trate's powtr over confiscated article .—By virtue 
of the rule made under tbe powers conferred 
by 8 29 (»i) of the Abkari Act fl of 1883). the 
Magistrate who adjudgos the cor fiscatinn baa 
power to direct that tbn confiscated article may 
be sf.ld or deHroyed. The rule may rcnsotiably 
be ooDSlrued, -is not only authorizing the Magis¬ 
trate to direct the sale of the article, liut as 
also authorizing him to give directions as to 
the mode of Bale. /« re PONNUS\MI PILLAI. 6 
256 = 9Cr. L.J. 149 = 1 Ind. Cas, 79 = 
19 M.LJ. 254. 


(8)—5s. 29 and 55 (e)—Power of Government 
to frame rules prohibiting delegation by licensee, 
— Under s. 29 of the Act. the GovetnoriD- 
Council published a rule for tbe drawing of 

foldy in tbe District of Smth Canara, which 
prohibited the license-holder from authorising 
any other person to draw toddy, except in the 
case of his prolonged illness. Held, that the 
rule was ultra vires inasmuch as the inlentioo 
of the Legislature was to prohibit the drawing 
of tbe toady without a license, and not to 
prevent the delegation of tbe actual work to a 
servant or agent and the power given to the 
Governor in-CouDcil to frame rules “to carry 
out tbe proviBion.s of tbe Act ” should be exor- 
oised within the limit which tbe Act would re- 

Q^EEN-EMPRESS V. BELLARA. 11 
U. 230 = 1 Weir 636* 

(9) S. 30—Spirituous liquor—Beer. — Comd- 
try beer is not included in tho general term 
beer. HIGH COURT PROCEEDINGS 14TH 
BIarch 1873. 7 M.H.C. App. 15. 
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6.— M^drss v4cf5 —'ooutiaued. 

Act I of 1666 (Abkari)~cou/i'iufd. 

GO) —Ss. 31 36 — to a salt 

officer entering the hoH%e in search of profcttp 
in execution of fas duty, — Altbcugb a 
pcctor of the Salt and Abkari department may 
be acting irregularly in makings search for the 
purpose of fiodiog out tbo illicit possession of 
toddy, without a st*arch warrant, persons ob* 
Btructing such search caonot rla m the right of I 
private defence ina<;much as s 90 of tbo Penal | 
Code (306:4 Dot allow tbo exorcise of that right 
when an aot is done by a public servant or under 
the direction of a public >»ervant. QltREN ' 

Empress v pukot Kotu. 19 M. 349-1 
Weir 45*1 Weir 631. [F., *21 M. 296*1 Woir 
135; /f.. 18 Ind. Cas. 844*14 Cr. L.J, 14*2* 
156P.L.R. 1913 = 20 P,W R 1013. Cr.; D., G 
Cr. L J. 105= 17 M.L J, 323.] ! 


<J)I —S, 34—Powfr of *iQU oJ/i‘:er of one 
circle to make an orreU in anoiUer —Where 
tbo Salt o^cer of one circle entered another 
circle for the purpo«e of arresting an rllendvr 
against the Salt L&ws and arrested him. the 
Magistrate, although bt^lieving the accused was 
guilty of an ofienco under 8. 55 of the Abkari 
Act, acquitted the accused on the ground that 
the Salt and Abkari cfUcer of one circle bad no 
power to enter a village in another circle and 
to detect a case there. Held, that the question 
whether the officer who cQecicd the arrest wae 
acting within or beyond hie power in making 
the arrest did not affect the question wb*ubcr 
the acoQ-ed was or was not guilty of the off^nco 
with which ho was charged, and that, therefore, 
tho order of acquittal whs wrong and should be 
Bet aside. EmpeuOR v. RaVALU KESIGADU, 
26 M. 124 = 1 Weir 630. (F., 31 C. 557 = 7 C. 

W.N. 661.] 

8G—See No. JO, supra, 

(13)—S. 4tB'^Magistrate enforcing'a penalty 
on the application of an Abkarilnspector’^Crirn. 
Pro, Carte (IR 82 ), ss. 614. 515 ani 516-Proce¬ 
dure.fo 6e ndopfed.—A Magistrate eoforcing a 
penalty oo the applioatioo of an Abkari Ina* 
forwards, under a. 43 of Aot I of 
1886, a bail bond by reason of default of appear¬ 
ance of the person bailed to appear before him, 
must follow the procedure laid down in s. 614, 
Code. The Magistrate should pro¬ 
ceed in the same manner as it the default had 
beoD made by a person bailed to appear before 
biB own Court, He should call upon the de- 
taulter tOBhow cau«o why iho penalty should 
not be eoforred. Queen EmpRESS v. PaLA- 
YATHan, 18 H. 48 = 1 Weir 631 = 2 Weir 664 
= 4 M L.J. 242. 

5.65—Abfcari peon, whethrr a Police 
Officer—Madras Police Act, XXIV of 1859 . «. 1 . 
—An Abkari peon does not fall within the defi. 
omoD or Police in e. l of Ao^ XXIV of 

Tweir ISe^ VBNKA8AMI Rao, 1 Weir 632 = 

(151-S. 66 (e)-Licenw /or a certain local 
area Pofjessxon of hquor outside that area^ 
iMsntee depoiMxng Ixguor inouf-Aottse.—Where 


48 


6,~’^A1adras /Icfs—continued. 

Act 1 of 1886 (Abkari) —enn/tnurJ. 

tho accuscil held a licfiuo for a cert^iin iainq, 
but vvis found in p^‘'Svo*.s.ir'ii of a qiiHiitily of 
arrack in a pJao^. whiob noi incliidcl in 

the limits covered by that |(^en^o, held, that 
the accused was sudtv of an ofT-nce under s. f>5, 
cl. to). Public Pk('si:cu’'iok v. SujtuA- 
M .NIA MUDAI.1 Alt. 1 Weir 636. 

(iGl — S. 55 ln)—he>p*ro In nnbeevs^d 

place f .r safe ensiooy duf mg nion^ tf errdrary 
to th ' tftrns of license —Where a licoo>(* prohMiit- 
od the ke« ping or sale of saints »t anv phoo 
other than that j^oeoified in iho lir^eu-o. ind 
wbi rc the licen<?on d»'po«itod a ("W drann of 
spirit in an unlicon:«»rd pUcc tor^ife ou'^’ody 
during night, heli iper Wilkin«rn, J. . that 
the act, although a violat ioa of tho icrnn of iho 
licence, w'^uld no'* amr un* to so^h a viol h ion 
as WA'^ C(mU‘mp]at(>d by s 65. l*< r Shephard, 

»/.—ThA act of (be accused amouoton m a vie- 
lalion of law. 7ii re MuniSami, 1 Weir 636. 

(17) —S. 55 (ni —Deposittng liquor m the nut¬ 
house ii^hile it is in transit. — Whoxo there is 
nothing in a lo^dy drawer’s licpn-c prohji)iiing 
the liroosr'c and tbo permit holder fr^m deposit¬ 
ing the liquor in tho out house of his dwelling 
place wbib* it is in transit, be c^noot bo puni7<b- 
ed under s. 55 (a) Cor doing the same. In re 
SbsHU, i Weir 635. 

(18) —S. 55 (a) — Shop-keepers' licenses— 
Duration. —Sbop^kcepors' licenses are granted 
by (be Collect or on Mio motion of (h*’ renter and 
would tnure until citncell^d by tho Col]i}ctor or 
by the lapse of (ime. It does not cease on the 
ces'^ation of lh« renter's lease, /n re ALAQA 
Sanatby. 1 Weir 634. 

(19) —S. 65. eh. (u) and {q}—Possession of 
skin smelling arrack, —Where tbo accused was 
found in pos^^esBion of a skin, which Finclt of 
arrack and which was u*^ed for the conveyance 
of tbo liquor, h^H, that tho a.*^cus6d was not 
guilty of an of!enc^ under e 55 of the Aot, 
/nreBALAOANA SUNYASI alias GOLAGANA 
8UNYAS1, 1 Weir 640. 

(20) —5. 55 (A)— License, nature of. —There 
is nothing in the Act which aathorises a person 
licensed to Bell spirits to traoefer hi^ license to 
a perdon who purohases a spirit business, eo aa 
to continue the businosa under tbo license 
granted to the vendor. The license in personal. 
In re MADALLAPALLI CUIKNIA KONDAIYA, 
1 Weir 644. 

(21) -'-S. 55 (h)—Transfer of liquor by way of 

gift, —Whore toddy is given at an unlioensei] 
place as remuueratioD for watching the trees, 
the transfer is punishable under s. 55 (h). 
In re SUNDABAM, 1 Weir 643. [D., 1 Weir 

645.] 

(*22)—5. 65 (h) -^Present of toddy for casual 
service rendered. —^here it was found that a 
boy rendered eome service to the accused, who 
thereupon made a present of some toddy, but 
there was no evidence to warrant theinferenoe 
that there was a contract that toddy was to be 
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6.^Madras .-4cfs—coDticiucd 

Act i of 1886 i Abkari)-»coH/inued, 

supplied remuuer^*.j«^D for work to be done 
for ^evirnl as in the case reportecl io 

1 Weir f: 15. held^ ibat the accused wa^ aoi guil¬ 
ty undors. 55<?0 of the AKk-iri Act. In re 
Pkthauanda NaiKEN, 1 Weir 645. 

(^3)—S. 55 {h) ’ S de of without license, 
—The nocifioaijon of the 1 Uh N*‘vemb* r, 1888, 
brought into force in the Midras Presidency so 
much of Madrus Act I of 1?66 as relilcc to 
ititoxic^tiog cnjgs mnnol tcturcd from the 
hemp plant Gaijj4 beine a preparation nl the 
hemp plant, persons selling it without license 
are habie to bo puuisbt'il under s. 55, unless 
entitled tr. ifae PX‘*rriniion hIIowo! m s. 71 
Intc MOllIUDDIN Kuril, 1 Weir 646. 

(2j)-- 49. 55 (H) — .1/Wfri'if for manufacturing 
l^guor^*'WusfiA liquid mixture pacned 

wash,*’ con-.r?iiuJe of jaggery .iipl baboo! 
birk, “lUiteriaf* for the purpose of manu* 
faciuritjg liquor, hs ii is fit to be ii^cd fordis- 
tiUatlON. gu^KN.KMPHESS v. GANGAYYA, 
24 M. 417^ I Wfeif 641. 

(25)— S. 55—Sec Nos. ‘2, 4, 5. 6, 8, supra. 

(iC)^Ss. bftandi'yH ^Imprisonment in drtauU 
cf pahmentof jinc—l^enat i js. 65 and 07. — 
An oBctiCC under e 65. Act I <»f ISSGi is punish¬ 
able with fine or imprisonraent or both. S 07, 
Penal Oude. does nut, therefore, apply to it. 
There is no express provision, in Act 1 of 1886, 
to the that s. 65, Penal Code, riuts not 

apply, and under that section tbe imprisonmeot 
to be awarded m default of payment of fine 
cannot exceed 14 mouths. In re GiRlDBORO 
San, 1 Weir 652. 

(27)— S$. 65 fai GO^Rules by Governmuht 
framed under fhe Act—Rule directing imirndnUc 
remoial of ifddy to shops.—The rules framed by 
the Governor-in-Couticil. under the Abkari Act, 
have lie force of law, and id accordance with 
tbcui. tbo bolder of a tree.tapping license is 
bound to convoy the pots coatainiiiK toddy 
immeiliat^ly after removal from the trees, that 
is, vvubin a reasonable time. A person omit' 
ting to do so is liable to be ounieb^d under 
a. 55 of the Abkari Acts QUKEN-KMPBESS 
V. Jammu. i2 M 4S0 = 1 Weir 639. 

t28) — S, 56 (5) Lnense to Jcecv toddy shop— 
Omission to keep shop open ajid io pay kist,-- 
Tbo bolder of a hceube to keep a shop (or the 
sale of toddy was convicicd by a Magi.strate, 
for haviog failed tokeep bis shop upon, in bresch 
of one of the coDditioos of the license* Held, 
that there was ontbiug to show that the 
liceoeee was bound to keep a shop. Btld, fur. 
ther, that even if be was so bound, an omission 
to do 80 did not amount to an act in breach of 
the conditions of the license. Omission on the 
part of » licensee to pay kist ou the due 
date is not an act done “on breach of the 
conditions of bislioenssi'* and is nor. therefore, 
punishable under s 56 (fc). QUEEN EMPRESS v. 
KaRUPPAN, 23 U. 220 Foot oote^l Weir 649* 
JJ., 23 M. 220= 1 Weir 649 ; D., 1 Weir 680 ] 


6.—Aladras Acts -coDtinued. 

Act I of 1886 (Abkari) —continued. 

(29) — S. 56 (6)—License whether necessary 
to be carried on the person of the licensee. —It is 
not required by the Act that the person having 
a license bhouid h.ivo it ou bis person when 
carrying tr^ddy uuder his license, /n re THAY- 
YIL Kuttan, 1 Weir 646 

(30) — S. 56 (6)—“ Holder of license'* —Scope 
of (he (ctm.^Thc words being the holder of a 
license'* m s. 66 must be taken to include any 
person in bis employ aud acting on bis behalf 

I (or the lime bciTig. hire SUDALAIMUTHU 
Pill tl, 1 Weir 647. [F., 21 M. 63= I Weir 646.] 

(31) — S. 5f» (6)— Terms of license, construction 

of. —Where the wnrejs of ibe license required 
only that tbo toddy should be taken straight 
from the tree to the shop, it would not contra¬ 
vene tbo terms of the license to pour tbc con¬ 
tents of several iiuo one pot iu order to 

take tbe whole amount drawn to the nhoo in 
the cveniug. In ie CHaIKUTTI. 1 Weir 618. 

(32) —S. 56 i5 )—Contraventioyt of the Urms 
of a license.— a iiceose expressly provides 
that tbe licensee is bound to see that bottles con- 
tainiog spirits manufactured in India are label¬ 
led spirit manufaciuri^d in Indii,*' a contra¬ 
vention of I be provision IS punishable under 
S. 66 f6i of tbo Act, THE PUBLIC PROSECUTOR 
V. KaNCHBTI PlCHAYYA, 1 Weir 6oO. 

(33) —5$. 66 and G^^^Afplacability of s. 56 (o 
a servant of the holder of a license.—Be. 56 aod 
64 of tbe Abkari Act must be read together, and 
tbc words boiog tbe bolder of a license ** in 
8 56 mu:9t he taken to include any person m tbe 
employ, or for the time being nciing on behalf 
of tbe bolder of tbe licence, as otherwise tbe 
words in s, 64. ** lor any < fknee committed by 
any person m bi^ employ and hciiuk <^u bis 
behalf undfr s* 56 *' would have no me.ining or 
application. Queen-Empress v. Maha- 
LINQAM SerVAI. 2i U. 63 » 1 Weir 6)8. 

(34i — Ss. 56 nnd 04 -• Liability of license hvlder 
for offences comotHud bytrnylo^ee in his absence 
— Liability of ynayia ter of hernsre.—A license- 
holder, though uia present, is liable, under 
s. 64, lor any offence under s. 5fi, oominitted by 
a person in his employ, uulcss he can show that 
be has taken all due and reasonable pr^cautioDS 
to preveut tbe cotnoiission of any offenco under 
8. 56» A person managing a shop on behalf of 
the iicense-boldcr is oot priyna facie punishable 
under s. 56 for an offence under s. 66 committed 
in tbe shop. Incident iliy, however, such a 
person seems to be made punishable by s. 64(2)» 
for, be appears to be wbat is there called tbe 
actual offtender. Tbe section intends chat tbe 
person who answers this description as well as 
the liceuse-bnider may be punished* In re 
YaDUBANDI BHATTALaSWAMI. 1 Weip 647. 

(35)—S. 62 - Peon, 2^7ief^ieran Abkari 
—An Abkari peon is not an Abkari oflScer within 
tbe meaning of s. 62 of tbe Abkari Act (I of 
1886). JnrePACHAPPA CHBTTY, 4 M.Ii T. 
107 = 18 M.L.J. 485. 
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6 .—Madras Acts —ooDtinuod* r 

Act 1 of 1866 (Abkari)— concluded, | 

(3S)— S. 6*2— Peon, whether an Abkari oJ)icer, 
—A peoD is uoi Au Abkari ulBoer witbiu the 
meaning o\ s. 62 of ihp Act. /n re CWONVN 
Prosecutor, i Weir 651. 

(37) —5.62— Omission to applt^ for exUnsion 
of leatf.—Tb© ooDiasiou to apply for exteunion 
ot leave by au Abkari peon at tu© proper timo 
does IjOI constitute au i fieuco. In re KOTH* 
Al^DARAMAN, 1 Weir 6S0. 

(38) —5. 64—s. 79—2Vonsj:o> fin;; 

Viitluut ltctnst~Pltn of ignornnci?. —The 
act ot carrying liquor over a gallon* without a 
permit, la r^niJircd penal hystaiute, ut d under 
8. 64 ot the Abkan Ac^ ibe onua of prcsiug 
that ibe act wh^ not an cSeuue is thrown upon 
the accused. To co this, they mu^t show *hat 
they acted lo good laitb, that tb. wiih due care 
and aiteuiiJD, siuco e, 40 oi the Penal Code 
tenders applicable tbc provisiousof s. 7b to 
offeijccs puiiiskabic under ^pec 1 al and io«:al laws. 
Held, that tbe onus was discharged by proving 
that tbe Hccut^ed, wbo was alleged to have con¬ 
veyed liquor without a perxnii. did so by reason 
of believing, in good lailh, that he WriS not trans« 
potting liquor, but was transporting mere casks 
contaiuiug water. In tc KaNDaN, 1 Weir 40. 

(!l9)—5. 64— Gambling in arrack shop .— 
Gamoliug in an urrack shop is not made an 
offence iiiioer tbe Act 7n re YEDURAtIDI 
BHATTALASWAMI, 1 Weir 647. 

(40^—3. 64—See Nos, 33, 34, su^^ra. 

(41)—S. 66— Confiscation of liquor and 
meatures.—Where, on tbe conviction ot a pcciou 
Uuaer e. 06 for pOA^cssing liquor without license, 
tbe Magietratu ordered ihe coijfiscatioo of the 
liquor, and certain measures, htii, that the 
order direotiog the counscttiou ol measures 
mubt bo Bet aside, bcoauce tbe pruvi^ious of s 65 
do not apply. In re LuTCHMIaH, 1 Weic 652. 

(42)"-S. 65—“ Knife^^ whether an utensil. — 
A knife cannot be said lo be an “ utensiT* wuhm 
tbe meaniug oi e. 66 of the Act, and should net 
therefore he oonhscatod. In te SOOUA, 1 Weir 
682. 

i43j—S, 66— Confiiication of money .—M^^ney 
18 not liable to be coDheoateU under 9. 66 of (he 
Act. in re QOVINDa NaICKEH, 1 Weir 6S2. 

(44)—8, 68 —See No, 26, su^ra, 

(46)— 8. 69-See No, iT, supra. 

Act HI of 1888 (City Police), 

[AMENDED. Mad. ACT HI OP 1898, RfcP., 
IN PART, ACT XI OF 1901, 8CH. 8. S. 71 (41, 
Rep., in PART, Mad. act IV of 1905, as to 
Control op Commissioner op police by 
Inbpector«Qbn£ral op Police — See 
Mad, act III op 1907.J 

28 — See No. 8| infra, 

(9J—Ss 42, 45 and 47—Gaming-Seizure of 
money and securities for money - Forfeiture— 
Ifogtefrafe, whether bound to inquire whether 


6.—Madras Acts —oontinuodi 

Act 111 of 1868 (City Police)— concluded, 

lhx7igs seized wirr vUenoi'ti to be n^rd (or pur¬ 
pose of gaming — The phrase all or any ol tbe 
articles seized '* in p, 47 i> iai go ent ugh to cover 
money or securities lor iiii iicy when seized by 
tbe Police. S. 47, unuec whub ibo Magistrate 
is empowered to orocr a lorltiiurv, uoos not 
require that be should make -nw iuqviiry whe¬ 
ther tbo money and oibvr lbu»ps tei/.iid wore 
Used or intended (o be u^td U*r ibe purpose of 
gaiiiiDg, ll 18 suftuient ibat the rtriu ies Lave, 
in f«*ct, been sci 2 :ed bj the miiiis>u ni r ot 
Police under circuijisiaiices ol le tsi liable su^* 
pieloD enieriaim O bv him. The M »gistrtte has 
H niseretioii ui the niHilcr, ai d, VNbiie be »s eii- 
ir.ieil to picsume itat tbe a< tioi) cf tbe lice 
autuonties ba\e tieii regular, be will, no 
doubt, not oroer a lorieiture !»• a caSe where ho 
has reason to believe ibat the st i^urt b *8 been 
irngulirly made. QUf-KN EM I'KKhS v. 
Da SHY AM CHETTI, 19 M. 209 » 1 Weir 350. 

43, 46, 47 - OamOUng — Gaining 
maurtols foujid on pftmi$e;>'- f/ftstimpi^on,— 
The presence of cards, counters and hu-calitd 
Aunai boxes ou tto picmiseB. ir, a strong 
presumption that it is Used as acvuimon gaming 
bouso. and tbe owner of it wbeu be makes a 
profit out of It IS presumed to keep a common 
gaming bouse, and ihe persons prefect on the 
apoi are guilty cf gaming, in iho absence of re* 
butting evidence. DltSIKACH.* 1<I v. EMPEUOUt 

15 Cr L.J. 408»23 Ind Cas. 1008. 

U) - S* -*5” See No. 2, supra. 

•kG—See No. 3, supra. 

(0)—S 47—See Nos. 2. 3, supia. 

\ _s. 71 , cl. XV—,1/1-5 c plahed in a pi ivate 

jilici .—Tbo playing of uiumc, WLero there is 
1,0 wiHu! obsirtiCiioij of a ibofougblafo caused 
thereby, is not in itself punisbable under 
cl. XV, S. 71 of ibo Act wbeu eueh playing takes 
place <•!! piivat© property, QUEKN EMPRESS 
V. bUKH.^ 8INOH, l4 M. 223* 1 Weir 848. 

75 , drracfc shop whtCher a place 
of puolic resort ,— Where (bo accui-po, charged 
under s. 76 of M'dra** Act, 111 of IH88, with 
being drunk anu oiserdeny in an arrack-sbop, 
were acquitted ou tbe grouml that an arrack- 
Bh(»p IS not a piaceol “public rebort“ within tbe 
meaning of 8 76, heU, that s. 76, rend in coo- 
nectiou with a. 23 of this Act, and with duo 
advertence to tbe mischief wbicb tbe section 
18 intended lo prevent, make^ ic clear that an 
arrack abop is a ** place ol public rteort *’ within 
tbe meaning of Ibc seotion, hetd, alsoi that the 
doctrine of ejusdem generis should not be 
applied in considering tbn scope of s, 76, 
Kmperorv. MOONOOSAWMY. S M L.T. 16* 
9 Cr LJ. 496*2 Ind. Caa- 84*33 M. 83. 

Act III of 1889 (Towns Nuisances). 

[Rep, IN PT., act XI of 1901, SCH. Ill, 
8, 9, AMD., Mad. act III OF 1909, 8. 4.] 

BENCH MAGISTRATES. 18 M. 394 
1 *2 Weir 17, 
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adrss Acts —conticued. 


Act III of 1889 iXowLs Nuisancos}— 

3^'St>yr'}dxi/g ragf)i stalks in n public 

^tr(ct-Act .\XIVo/186J ^Police, Madias,.— 
TUe mere sprc*«nri 2 of n raggi stalk to drs- io 
the streets of a is unt an offence uoder 

5 . -ISof Act XXIV of 1859 (=s. S. Towns 
Nui-anceJ. In re SINNAPPUD .Y .N 1 Weir 
912. 

3 (5) (G) — Ob^lruction io (horonqitfare 
— U'liai constitutes o()cnce undtr (he iccti(fn. — 
The overhanging; hrufth- of a hoJ^e cannot be 
said IO cjuKo ob.<trLictioD ro the free piS'*< 4 ^*e of 
a tboroiu hf irc Tnev may cau-c u.convoiiience 
to bill ineonvcniMioe not o^.struc- 

lion. Nor can it bo said that the obstruction is 
CAii>cd wil(ijJ)y."t.r.. iiv df^ifin. or si't pur¬ 
pose. hi re S sNK \u\ How 1 Weir 912. 


(i\—Madras Totrns Nuisances Act, HI 0/1889, 
1 . 3 (5 and G ;—Ojjtnee under the ctan.ses^ lukot 
Ccustitutf'S. c»n:-ldiur offence iu;der 

s. 3, cl. 5 or G, Act 111 ot 1389. there mu^^t bo 
evidence of ob'^troctinii. It is not onou^b to 
prove that the act cumpi lined of mu^-t in all 
probability cHu«e ob>truction, but it must be 
proved ihat obstruction to ibo free passage of 
tbe thnroupbfiiro was caused. In rePKKOOMAL 
SERVAI, 1 Weir 912. 

f5) —S. 3. ch. 5 and 9 —Spreading cloths to 
dr^ in a public sire* t^—Tbo spreading of cloths 
to dry ill ,t pu^iiic street can ooitbcr come under 

cl. 5 n. r under cl. 9 of B. nl Madrao Act III 
f’f Ibby. In te Nauayana I-illai. 1 Weir 
913. 


(6i —5. 3, els. 5 a«(7 ^—Altowihg the growth 
of rank vegi iRlion.—'Ihc allowinj* of the growlb 
of rank vcgetalioD in front of one’s bnu^e not 
an oflonce. in rt NaRaYAVA PaTTER. 1 Weir 
913. 


(7) S. 3 ( 61 —Selling fish on the roadside — 
06s/»ucfio«-0^cMce. — Where Ibe evidence 
proved conclusively that, owing to tbe accused's 
Belling f^^h on tbo road^ide near the miiket 
numbers of people collected there and caused 
an obstruction, held, this was an oll.nce within 

Prosecutor V. Kanna, 
3 M.L T. 400 = 18 M L J. 329 = 8 Cr. L J. l 49 . 


( 8 )-S. 3. cf. 9—^c< XXIV 0 / 1859. s. ib 15) 
Drying grain tn a streef—A wi^unce caused 
Op 6 u«oc* —The exposing of grain to dry in a 

under s. 3. cl. 9 of Act 
III of 1899. nr under s 48, cl. 5 of Act XXIV 
of 1869. /« Jc 8 BPPAYRE, 1 Weir 913 


(9)—S^ 3 (9)—iVmsance caused by bullock in 
8 »Cfl.-Where the accused’s bullocks were 
alleged to have dirtiod a place of public resort, 
but the accused did not admit that they threw 
or laid down the dirt or liltb. /teW that tbe 
accused coutd not b© convicted under s 3 f 9 i 
In re ABDULLA, 1 Weir 914, " 


Act XXIV of 

m9)-Rubbish in front of a house -Tbe pre- 
Bence of rubbisb in front of a man’s house 
cannot be held generally as prima facie proof 
that the owner of the house threw it there. 


I 6.—Aiadras Acts —continued. 

I Act III of 1889 iTowns NuiBancesl^confinurd, 

(Per Hutchins, J.) It may be predumed that 
any riibbiwh tbrowo in front of a man's door 
way thrown there by himself nr with his consent. 
This, however, is not a presumption of law, but 
purely one of iact, which Ibe Hlagiscrates are 
Ht liberty to rai>o. and which they mav well 
con<iidiT inconclusive Per Kindpr>ley, j!In re 
SOMAIVAN Chkttj. 1 Weir 9i4, 

(11) S. 3 (9 )—Ailrwinq pigs lo strap and com¬ 
mie nuisance .person cannot be convicted^ 
under s. 3 (9) of Act HI of oMeaving 

, pigs at large and causing ibcm lo commit 
nuis'inre nn ih^ public road. In re CH‘»LLA 
GunuVADU. 1 Viffcir 914 

j (1*2) —5 3, cL f}0^—Oambling on pyal of 
pinatc hou^e u-hetJur o/TVace,—Whvjre the act 
of gHUjhling vva.s committed, not in any public 
strtot . road, tb. rough fa re or place of public 
report, but on tbe of a private house it 

wan held ibat no offence under cl. (10) of s. 3 
of Act III of 1899. was committed, hire CHIM- 
NAYA Mudali, 3 M L T, 137*7 Cr.L.J. 130. 

n3)—6'. (\0)— Public street - Verandah of 

a hcaise —A vcramlKh ol a house is not a public 
strfctlortbe purposes of Act III o( 1S89. In re 
ANN.^mala JIOOTHAN, 1 Weir 915. 

(14) —S. 3 (10)—5ee Pe.vjal CODR, SS. 65 
AND 67, '22 M. 238=1 Weir 

(15) —S. 3 (12 )—Throxcing sfcncs at a rcli- 
gtaus precession,—A man, who throws a stone 
at a religious procession, is guilty of a disorderly 
act under a. 3 112) r;f Actlllof l6S9,Inre 
Naravanasami, 1 Weir 915. 

.3, 6 and T^Onming in a vacant 
U7ienclo$idsife,—VfheTe “gaming” look place 

in a vacant site bolouging to one of the accused 
persouSt and tbe owner of the site was convict¬ 
ed under ss. 6 and 7 of tbe Aot and the other 
accused persooe were convicted under s. 7 of 
the Act, held, that the oonvictinri was wrong, 
inasmuch as the locality, in which gambling 
took place, could nnt be called as a “comm'^n 
gaining house’* which would moan an “enclos¬ 
ed place.” Queen-Empress v. Jaqannay- 
AKULU. 18 M. 46*1 Weir 919. [R., 37 B. 

651*15 Bom. L.K. 6'-9 = 2 Bom. Ct. Gas. 96* 

14 Cr. L.J. 449 = 20 Ind.Cas. 609.] 

(17)“Ss, Send 11 —Penal Code^ $$• iO and 
Si—Imprisonment in default of payment of 
fine,—The effect of tbe amendment of the 
Penal Code bv Acr. VIII of 1862 ks to make 
6S. 40 and 64. Penal Code, applicable to offences 
under the Police Act, XXIV nf 1859- Tbo 
incorporation of rs. 3 and 4 of Madra« Act III 
of 1889 in Aot XXIV of 1869 does not, there¬ 
fore, render tbe provisionB of ss. 40 and 64, 
Penal Code, inapplicable* A Magistrate, con¬ 
victing a person under s, 3 of Madras Aot III 
of 1899, has the power to impose a fine and to 
award a sentence of imprisonment in default 
of the payment of fine. Queen-EMPRESS v. 
Rappel, 18 M. 490 * l Weir 909 * 1 Weir SI. 
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6.—Madras ^continued. 

Aot III of 1S89 (Towoa Nuisances)—coH<in»ed. 

(18) —S. 4— Letting offensive viattir into a 
^strfet ’— Definil'.on of * ^irea ’ — Discharge 
‘ drai?i ’ or * ditch * 6 i/ (he side of street .— The 
accused wa^ convictoO of letiiug cQonsivom.it- 
ter from hi 9 bouse into a street, under s. 4 o( 
M'idra^ Act III of 1889 (Towns Nuisances). U 

found that tbc accused aUovvcd tbe w itor 
to intD a * driiu ' or ‘ ditcb ' constructed 
aloDgsido tbc road-wa^* /7c Id, that tbc word 
' street * Dot being doDned io the Act, it must 
betiken in its ordinary or popular sense:—* A ' 
street is, properly, a paved way or road but, in | 
usage, any way or road in a city bavinc bouses \ 
on one or both sides/ that such defiiution ex- 
oludes wbat is called a ' drain ' or * dtcch * on 
cither side of tbu road-way and that, therefore, 
the drain in question didnot form part of ; 
the street. The conviction was. accordingly, 
quashed. VBNKaTABAMA CHKTTI v. ENI 
PEUOU, 28 M. 17 = 1 Weir 916. [/? , 9 Cr. L.J. 
C 8 « 8 l M. 408* 18 M.L.J. 349*8 M.L.T. 400.] 

(19)—S. 5—Sco^^e cf the section. —There is 
nothing in a. 5 of Act III of 1889 to restrict it 
to a place of public resort, uor is there any refer¬ 
ence to nuisance, much less public nuisance. 
Where the accused used a bullock with sore 
neck to bis oil mill io bis private laud a( a 
distance fr(>m the public streoi, Aefd, that tbc 
accused would be guilty of an (Q>nce under 
B. 5. Act III of IflSP* in re Marudamuthu 
Ohetti, 1 Weir 917. 

(•20|—S. G^Cotnmon gaming-house. —The 
mere fact of cards being played io a bouse is 
DO ground for presuming it to be a common- 
gaming house, in re PaLANIAPPA CHETTYt 
1 Weir 918. 

(21) —S. 6 —Sfs No. 16, supre, 

( 22 ) —Ss. 6 aud 1—Common gaming house, 
—Where ibere is evidence that gaming took 
place in a bouse, that instrumsuis for gaming 
were found there, and that money was paid to 
the owner of the house for allowing gaming 
therein, those (acts were held to be sutBcioot to 
find that the bou^o is a common gamme-bouse. 
In re Sakkaraivava ROUTHEN, 1 Weir 918 

(23) ^8$. G, 7—“Cemmen gaming /jowse’\—In 
the absence of any dffiuition of the term 

common gaming-house/* the term must at 
least imply that the house was one used as a 
place of public resort. Where there is no evi¬ 
dence that a house was either open to the 
public or kept for the profit of any person as a 
place of public resort, a oonviction under s. 6 
or 7 of the Act is nob maintainable. 7n re 
Srinivasa Chary, l Weir 917, 

( 24 ) Ss. 6 and 7^Conviction under the sec- 
Mnn, when mainfainable.—VJheto there is no 
evidence that gaming io a house was carried 
on for the profit and lucre of the proprietor or 
that be supplied or charged for the cards, held. 
that the proprietor could not be convicted 
under e. 6 or s, 7 of Act HI of 1889. /n re 
Nanjappa Qodndan. 1 Weir 918, [F., 1 
WeicQiB.] 


6.— Madras Acts —continued. 

Act III of 1B89 (Towns Nuisances) — concluded. 

(25) -Si 7—No.^. U>, 2 2, 23i 24, supra, 
(26i —S. 11—No. 17, supra 

Act lY of 1889 (Salt). 

[Rkp. in pt., act XI OF u'Ol. S<'n. ill.] 
See Mao. Act VI OF IMl. 

Stc Mad, ACT I OF 

(D —Ss. dandli (6)— ro^ses-iion of srn^waier. 
— Sea-water is n^i “couirabiud •iaU’’ within 
the meaning ol 3 »“d 74 ct ilu* Jlndrrts SiU 
Act. Inrc MUN1S-*M1, 1 Wttir 896. 

(2)—Si. 46 ani il — rcnnl C^dc. s. 201 — 
AVnpt frtvi lawful custody,—A^rtst bg a salt 
o(/i cr Without a search wananl,S 4/ of the 
Midr^is Saif Act empowers an fOioor of the 
Salt Department;, whenever be b:ic reason to 
believe that contraband sail is being k^pt in 
any place aud lhat tbo delay in obtaining a 
search will prevent the oiscovery thereof/’ 
alter Ctrtaiti furmaliiies. tr> s«-jirch such place 
to seiise any contraband salt therein, nod to 
arresi any person in tbc keeping of euch salt. 
The cflicer has power only within the limits 
allowid by law, and mu^t excrcis*' bis powers 
etno'ly in accordance with law. Where there 
could not have been any delay in oblaining 
a warrint from a Magistrate so as to prevent 
the discovery of cootrnbaad 9alt, rhe salt ofTicer 
would be bouDd to take such warrant. In such 
a CH^e an arrest, without tbo Wr\rrHDt, would 
be ilhgali aod a person e<4oaping from it would 
not be liable under s. 224, Penal Code QUREN 
Empress v. Kamvn and otiikus, i9 m. 3I0 
S= I Weir 206^6 M L J J73^l Weir 892. (/?., 
10 iDfi. Cas. 667=9 M.L.T 414 = 1911, 1 M. 
W.N. 231; D , 21 M.zy6=l Wtir 135.) 

(3) —S. 47 —See No.2, st<pra. 

(4) —S, 74 (5)—Possession of illicit seif— 
Proof of tnf^nfton.—In order to coovict a person 
under s. 74 16 ), Act IV of ISS’i. it must bo 
proved that the accused knew or bad reason to 
believe that the salt in bis copsepsinn waa iilicit. 
In re Chenoa ReddI, 1 Weir 897 

(5) —S. 74—See No. 1, supra. 

Act III of 1690 (Local Boards aod Rent Re* 

covery Ameodment}- 

[Short title given, act XI of I90i, 
S- 7, REP., Mad. ACTl OF 1908.] 

S. 162 (c) —Tres in a public road^CutUng a 
broncA with permission—Subs quent wrongful 
conversion of the 6ranc/4 —Not punishable .— 
Where the accused cut down a branch of a tree 
in a public road by permisdion of the Chairman 
of the Union, and afterwards wrongfully con¬ 
verted it to hie own use, held that bis coovio* 
tion under e. J62 (c) of the Local Boards Act, 
1890, was improper, because the Act does not 
contaio any provision as to trees wrongfully 
converted. EuPEROR v. ADAM KHAN, 9U.L. 
T. 438»10 Ind. Cat. &77»12 Cr, L.J, 28L 
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6 —Atadres /4c/s—continued. 

Act III of 1397 I District UMDicipalitieH Araend- 
ment.) 

S. n—S.;e Act IV OP 18fl4. s 63 

( 3 ), 25 Yi 6-27=1 Weir 727=12 M.L.J. 393. 

Act I of 1900 (Malabar Cornpeosation for 
Teoaots' improvements) 

[S. 2, KEP.. act XI OF 1901, SCH. HI.] 

S. Licensee' wh^Oier comes within the 
(iefinitioH of ' tenant.' —A licensee dors noc 
come witbin the definiiion of tennot iu a. 3 of 
the Act, find be is noc therefore entitled to the 
benefit of Act I of 1900 l.i re OLIVRIRA 7 M 
L.T. 121 = 5 Ind. Cas. 834 = 11 Cr L J. 2^. 

Act VI of 1900 (Local Boards Amendment). 

[S. 5. VlltT, Am act XI of 1901. 8 CH II 
S. 73. ViiiT. Kcp,, IN’ Part, Act xi of looi' 
ScH. IH.J 

See M\D. ACT V OF ISSI.SS. 98 :-2). 99.A (-2) 

1 Woir 110-= I Weir 797. 

Act I of 1903 ‘Planters' Labour), 

S. .35— Meaninti of the provision of the end 
of first para — lywtr to punish M.ustrij or 
labourer innefinitely on oblaininij periodical 
refusals—Absence of-Naiure of refusal refer,ed 
tOMi s. 3.5.--A Miigistriito c innot B'f ou impri¬ 
soning a Miistry mdcfinitel; ootnirjing periodi* 
cai rofusils from him. The meaning of the pro¬ 
vision in R. 35 of the Midrns Planter-.' Labour 
Act, to the ( fleet I bat ' no conviction under Ibis 
Act or iniprisonmciit under such conviction 
shall have ihr ellect of releasing any Maistry or 
labourer from the forms of bis con'raet of labour 
as the ease may be ’ is merely that ibe civil 
contractual obligation does uot coaso by ibe 
criminal Court's punishment lor breach of con- 
tract, and not that a Maistry or lab. urer could 
be punished indefiiiitely till be dies The refu-al 
referred to iu that section is a final refusal on 
the part c-f tbe ^Iiisiry or labiiiter. and be can 
be punished for it only once more. His refusal 
cannot bo treated as a temporary refusal lasting 
only for the period of hi? punishment for that 
refusal, and bo cannot bo made to rcpe.at bis 
refusal every three months and again and again 
be punished. PONGA Maistry v, Ki'ng- 
Emperor. 24 M.L.J. 186 = 18 lud Cas 4i5 = 
14 Cr. L.J. 79 = 36 M. 497. 

Act III of 1904 (City Municipality). 

[Ss. 3 ( 1 - 2 ), 12 , Ail.. Mad. act IV OF 1907.] 

(1) Sec MAD. ACT I OF 1884. s. 103. SCH. A. 
(1) fA and B). 11 M. 2&3 = ll Ind. Jur. 369. 

(2) —See Mad. Act I0F1884. S 307, 23 M 
1G4. 

(3) —Sec Mad. act I of 1884, Sen. A. 11 
AX > 23S• 

(4) -Ss. 3 («}n»id(-22). 322rt.id 323 and Sche¬ 
dule-Cc7iviclion uniter s Storing iron 

without license. —ke no license under s. 3-22 is 
required to be taken out for storing iron, a con- 
viotion under 8 . 323 is unsustainable. Storing 


I 6.—Madras /ic/s—continued. 

Act III of 1904 (City Municipality)—coufinued. 

j iron is not specified in the Schedule to the Act 
] as a dangerouR or oSenaive trade, and so does 
; not come within the definition of dangerous 
i and offensive trade in ss. 3 iR) and (-22). AROO- 
I MUG\M CHETTY v. PRESIDEST, CORPORA- 
I TiON OF Madras. 4 M.L.T, 321. 


103, 11.3. 120. 12t. 125, 126. 17-2. 177 
--Failure topnij I'rofessimal tnx—Conviciion— 
Legality.—'£ao Prc«ident of tbe Madras Munici¬ 
pality served a notice on tbo accused to pay 
profession tax. but the accused failed to comply 
with the notice, alleging that, for sixty days 
during the half-year in question, be was not in 
the city exercising any trade, etc., and therefore 
pleaded ibat he was not liable. He was con- 
vieteil under s 125 (H of the Act. Held that 
the conv.ctmn was right. Held also that the 
President of tbo Municipality can order prosecu¬ 
tion. if tbe accused fails to pay after fifteen 
days from iho date of service of notice, and that 
ivilcro to compUin of classificatioo 

wiUnn iho time limited conclmive uoder 

O «!7? «Veeraraghavalu. 
8 M.L T. 305 = 20 M L J. 773 = 7 Ind. Cas. 743 
= 11 Cr. L J. 521=1910. M.W N, 583 (24 M. 

205. D.: 14 M. 140. Not F. ; 1 C. 322. Appr.) 

{5-n)—S. liS—See No 5. swnra. 


( 6 ) S. 120 —Trader buyino gneds through 
-l/idras — Shop'in Tirtnevelly- 
iVhethet the haler can he said to carry on butt- 
ness at Madras—Prof.ssion lax-Liabilslu to be 
taxed under s. UO.—Held that a person, who 
IR a trader m piece goods and has a shop in 
Tinnevelly where ho soils the goods and earns 
Dj^ profits, cannot be ^aid to c-^rry ou business 
at MiHras. merely because bo buys bis goods at 
Madras Iwbere ho has no office), ihroneb a 
scrvint, who, acting under hi.s orders, buy* and 
forwards them to Tinnevolly and that be is not 
liaMo to ho taxed under s. 120 of the Act. P. 

Huee Sheik Meera Rowthbr 

V. I RESIDENT OF THE CORPORATION OP 
Madras, 7 M.L T. 80 = 33 M. 82=5 Ind. Cas. 


( 6 -rt)—S, 120— 5eeNo. 5. supra. 

( 6 -b)— 8 . 124 —See No. 5, supra. 

(6-0—S. 125-See No 5. supra. 

( 6 -d)—S. 12G —SfeNo. 5, sujira. 

. S-R. 150, 188 —Failure to vap tax within 
time prescribed fitter service of bill—Omission to 
apical to Stinding Committee—Prosecution— 
Eight of accused to plead non liability for lax.— 
An accused person, who is prosecuted under 
s. 188 of the Citv of Madras Municipal Act for 
failure to pay Municipal tax witbin the time 
prescribed, afier service of the bill, cannot 
plead non liahility to pay tbo tax, where he baa 
failed to appeal to the Standing Committee 
against the imoosition as required by tbe Act. 

Crown Prosecutor v. Subraya Naickeb. 
13 Cr. L J. 207=14 Ind. Cas. 207- (34 M. 130 
= I M.W.N. 553=8 M.L.T. 305 = 20 M.L.J. 
773=7 Ind. Cas. 743 = 11 Cr. L.J. 521, Jf.) 
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—Madras contiDuod. 

Act Ill of 1904 (City municipality)—continued. 

(g)—g. n2—*Shall be ordinarily resident in* 
—Boar do/ Commissioners — One yneynber whether 
required to be resident of the division — Meaning 
of the. s^ci^on.—S. 172, Act 111 o{ 1904, does 
not requite th^t one of the Commissioiiors 
bearing an applicition for revisiou of assess- 
meot should always beono wbo is resident in 
or repre"*OQtativo of the division in which the 
applicant resides or carries on business or in 
which the property assessed is situate Mean¬ 
ing of the section explained. NaraYANA RaO 
V. Thr President of the Corporation 
OP Madras, 23 M.L.J. 591 — 17 Ind Cas. 945. 

(9) —S. 172—See No, 5, supra. 

I 

(10) —S. 176—Dealers of every descriotion, in \ 
cl. iii, scb. V —Whether mo>u?/-/c>ider comes i 
within the term —Qiiesfiou ol law—Reference to | 
Bigh Court—Duty ot Magistrates .—The ques- ; 
tioQ whether a money-lender oomes within ibe j 
expression * dealers ol every description* in 
cl. III. sch. V of the City Municipal Act* 1904, is 

a question of law which the Magistrates wore, 
under s. 176 of the Aoc, hound to have referred 
to the High Court on the application of the 
petitioner. SAWMl CHRTTY v. THE CORPO¬ 
RATION OP Madras. 23 M.LJ. 591ssl8 
lad. Cas. 271s 14 Cr. L J. 47 [B., 27 M.LJ. 
227 = 16 M L.T, 128,) 

(Ul— 8 . 177—Sec No. 5, supra. 

(12) —S. 183—Se« No. 7, supra. 

(13) —Ss. 262 and 420 “ menyiingof— 

License ^ When necessary,—Thti words “shall 
be made“ in 2G2 of the Citv Municipal Act 
moans “ shall he constructod “ and not “ shall 
be composed oi“ and ono wbo ko^P't a piodal 
already erootod, without a license, is not liable 
to be prosecuted lor not taking a license. 

Crown Prosecutor v. audikrsvvaloo 
NaIOOO. 1912. M W.N. 84 = 13 Ind Cas. 
832=13 Cr. L J. 144. 

(14) 322—Fre for license — Place used 
for more purposes thxn one—Powers of Presidjnl 
ot the Municipality. —If the license le required 
for more putpoees than one. there is apparently 
nothing to prevent its issue, but there is also 
nothing to restrict the amouut of tho fee which 
may be charged for its is^ue, provided that it is 
levied with the approval of the Corporation and 
the sanction of Government, I! the President, 
with such approval and sanction, proscribed in 
such a case a fee equal to tho total of tho fees 
which would be leviable if a separate license 
were taken for the use of a separate place for 
eaob of tbe purposes foe wbioh the license is 
teqaired» the action of tho President is not 
ultra vires. Nyna MAHOMED SaHIB v. LYOD, 
8 H.L.T S73. 

(181-B. 892-Sre No. 4, supra. 

323—See No. 4, supra. 

(17)—8. 409, cl. (19)-B|/«lau> framed there- 
linaer — Food,'* meaning of ceraied waters, 
whether /ood.—The term “food” does not 
inoludjo ” drinks ” and, therefore, in tlio absenca 
of a special inolusioD, a person exposing for sale 


6,—Madras Acts —continued. 

Act 111 of 1904 (City Muaicipality)—concluded. 

jcratfd svators unwholesorae and unfit for 
hum in consumption iloos not commit nny 
oQonce under by-law 177 friimr'd under 9 . 409 
(10) of tho Madri *4 City Municipal Aot, 
KMFFROU V. P. ll. ^'r\NM»\TnY IVI'.U, 16 M. 

L T. 585 = 26 Ind. Cas 311 27 M L J 732. 

(IS) — S. 413 — Itulf* 6 of (hi rulis frantfd by 
Qoverninent uniier—Apf'li'^ntfon h* Presidency 
Miigistr *(c bycounttr ptlUitnur io dtclore that 
the ini'lu:iion of the petitioner a vnnfiidot** lor 
the Mu7iic>pal el'Ction ty the Ptaidnii of the 
^lndra$ Oorporntion iras iUpffal^Oricr of 
PresvUncy Magistrate allowing the nvplicalion 
— IT'icf/ur rmsion to I!>gh Court under 

s. 4d'», Crim. pro Code or s. 15 of (hr Charter 
Act. — An application wa^ made to tho Prej?i- 
doocy Maei^trate by tbe counter-petitioner to 
declare that tbe inclusion of tbo potitionor na, a 
candidate for tbo Municipal olociion by the 
President of the Madras Corporation \va*« illegal 
uiide‘r r 6 of the rul *)8 framed by (4 worn- 
mciH in pursuance of the power© given to them 
by s. 413 of Act III of 1901 Tho Magis¬ 
trate allowed the application, flchl, no revision 
lies against the Magistrate's order, either 
Under s. 439, Cnro. I'ro. Code, or under k, 15 
of the Cbitter A«;t. The Presidency Migisrrate 
in the pitticular instanrc is not a Court subject 
to the appellate jurisdiction of the Hich Court. 
Ho is ifj the pjsitKm of a referee between tbe 
President and tbe caudidats. Tbe rule declares 
his decision to be final. When 5 iasi-judicial 
functions are delcgaici to an officer whose 
decisions are ordinarily subject to tho revisional 
powers of tho High Court, he is not with 
reference to the dclogited power nece«?^arily 
subject to the Il’gh Court*s appellate* or 
revif.ional authoritv. lure Vl.TIYAUAOH vVUUU 

PlLLAy*16 M.L.T. 128 = 27 M.LJ. 227 = 15 
Cr. L J. 593 = 25 Ind Cas 345. (II M. 26. 30 
M. 326. 23 M.L J. 591. 25 M.L J. 536, 21 B. 
279, 3d G. 547, 1892. I Q U. 431 <447, 443), R ) 

(IS-rt)—S. 4*20—See No. 13, supra. 

(19)—Sell. V— Capital/' vuaning of— 
Indian Companies — The Indian Compauics 
Act cannot be properly resorted to for deter¬ 
mining the moaning of words on tbe Municipal 
Act, as the two Acts are not io pari materia. 
WhoQ 8 cb. V of the Municipal Act is read as a 
whole, the underlying principle seems to bo 
that taxation should bo roughly proportionate 
to the prole«sional inoomea of individuals and 
the profits of companies. Tbe word “ Capital” 
in fch. V means paid-up-capital. MYLaPORE 
HINDU Permanent Fund v. Corporation 
OF Madras, 3 M L.T. 400=18 M.L.J. 349 = 31 
H. 408= 9 Cr L J. 68. 

(20)— Sch VI, cl )—* Traitor Cars *— Vehi¬ 
cles with springs — * Propelled. '—Trailer cars 
are vehicles with springs aod are " propelled by 
olectricity *, wiibiu tbo meaning of the words 
used in scb. VI, cl. 1 of the Madras City 
Munieipal Act, 1904, and, as such, are liable to 
pay a tax of R*. 15 each to tbe Muoicipality, 

MADRAS Electric Tramways company 
V. Madras Corporation, 16 M L J, 149. 
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6.—Madras Acts —concluded. 

Act i of 1907 (Uotor Vehicles). 

— Motor Vchicl-s Act—Rtiles 9 and 12 there¬ 
under—Car 071 7i ro»g side cf the road—No 
bloui’.fiaihorni—L’.abte for coMUic«o»t — Rule 
9 of ibc rules pruacnbeil under ibo Motor 
Vehicles .Act roqiiircs a car not to be driven on 
the wn Ilf,' side of the road, and r. 12 lays down 
tho .s lUudjijR of a horn whenever expedient. 
Il, while lurninp, the cir has to be on the 
wrong side and tho driver fails to blow the 
born, a conviction will rightly lie under r. 9. 
Ratn.am V. K.mpkuor, f9l2, M.W.N. 539=15 
lud. Gas. 437 » 13 Cr.L J. 487. 

Act II of 1907 iHill Muoicipalities). 

Order U7ider 3 . 23 {^)—Fmnlit7i—Appeal 
iiyxd.r s. !^3 14 )—Party entitled to ihow eaxise^ 
Crim. Pro. Code {Act V of Hs8i. ss. 436, 439. 
—Ncii, that tho 6iiding of the Chairman under 
B. 23 (3;, Act I[ of 1907, that a certain work was 
not in accordance with the approved plan is 
final, subject to a right ol appeal to the Council 
under s. 23 (4) of tho s-anie Act. The owner is 
entitled to show cause against an order under 
8. 23 t3i of the Act. 7»i re NaBI Khan SaHIB, 
H, 7 M.L.T. 183 = 5 Ind. Cas. 929= ll Cr.L.J. 
332 

Act I of 1908 (Estates Land). 

[8S 3. 2U f3l. ReB. in 1-T.. ss. 6(1). f4) 46 
(1> )38, 142. 153. AND SCH. AM. MAD. ACT IV 
OF 1909.3 

(1) —S. 12—Tenant cutting trees on Jirajiati 
land after execution of Kaiappa—'No thoft— 
See Pen.al CodR. SS. 21, 379. 15 Cr.L.J. 686 
= 25 Ind. Cas. .338. 

I 

(2) — Ss 73, 212— Pe7ial jrovistons not exclu- j 
sive—Penal Code s. 424.—The penal provisions ' 
of tho Estates Land Act I of 1908 are in addition 
to. and not in sub-^titution lor, those contained 
in the Indian Penal Code. Where, therefore, ' 
an act is an oflenco under the Penal Code, but 
not punishable under the Estate.^ Land Act, 
the accused c.an ho tried for it. /n re Sivanu- i 
PANDIaTHBV.an. 15 Cr.L.J. 295 = 23 Ind. Cas. 


(2 a) —S. 1G3—i>ce No. 4, infra, j 

(3) —S. 212—See No. 2, suprn. 

(4) Ss. 212, 163— handlord and tenant — i 
Decieefor ejectment.—Where a landlord has 
obtained a decree for ejectment against the 
ryot prior to the coming into fore? of tho 
Madras Estates Land Act, tho tenant oannot 
be prosecuted and convicted under a 212 of 
the Madras Estates Land Act for being in 
possession of the land without the landlord’s 
consent. That section would apply only if the 
decree oould be treated as one passed under 
8. 163 of the Act Prati appala Raju v. 
MUTHARAJU 8URPA Rajd, 1914. U W N. 396 
=27 M L.J. 676 = 15 Cr.L.J. 620=25 lad. 
Cat. 628. 


7.—Punjab Acts. 


Act XXI of 1856 (Excise). 

(1) Ss. 48 and 51— District in which acre- 
ape on popop cnliivtlion had been introduced 
— Unlicensed vendors.—The probibition of the 
possession of opium by other than licensed 
vendors cont.\iDLd in s. 51. w,as held not to be 
ID force in districts in which an acreage on 
poppy cultivation had been introduced, held 
also, that s. 49 applied to such cases ; but that 
the provision of the Utter section which mads 
:t an olianre for .a person nutborizad to supply 
licensed vendors, to sell opium to any person 
other than a licensed vendor was aoplicabU to 
such arei. MaYA v. The Cuown, 14 P R 
1869. Cr. 


(2) — S. 51—See No. ], supra. 

Act XY of 1867 (Municipal Gornmittees, 
Punjab. Oudh, Central Provinces). 

[Rep. 'IN PUN.TAB) ACT IV OF 1373: (in 
Central provinces and the district 
OF Same vlpuu, Act XI of 1873 ; (in Oodh), 
\VOF1873.J 


t\) — Choongi tax on limber in transit—Act 
I o/ 1667.—The Ghoongi tax upon timber in 
transit tbrouch a town is not legal. NanucK 
I Chand V. Chapman, 19 P.R. 1869. Cr. 

1 (2) Ss. 2, 3—£?zfensio»i o/ the provisions of 

I the Act to a Caiitonnfcnt. —A notification put- 
j porting to^havo been made under s. 3 of Act 
I XV of 1867, extending so much of the Act, as 
Dot iDCOiiSiscGQt wiib tbo provi.^ioos of 
Act XXII of 1861, to a cantonment was held 
not to bo ultra vires, although no Municipal 
Committee had previously existed in that 
cantonment, inasmuch as the objejtioa was 
not taken before the Original Court, and as 
even suopo-iing that the notification under s 3 
of Act XV of 1867 was ultra vires, the Local 
Govcrtimont hid authority to ef end the Act 
to tho caritonm.’nt. under s. 2. RaupersHAD 
V. EMPRESS, 43 P R. 1888. Cr, 

(3) —S. 3—See No. 2, supra. 

•Act IY of 1872 (Punjab Laws). 

[Rep, in part, act I of 1878; ACT VI o? 
1878 ; Act X OF 1879; ACT IV OF 1RS2 (WHEN 
EXTENDED TO THE PUNJAB); ACT XOF l882; 
ACT XVII OF 1887 : ACT Vlfl OP IHyO; REP. 
IN PART AND AMENDED. ACT XII OP 1878 5 
ACTXII OF 1891: ACT VII OP 1895. SS. 3 
AND 4 ; AMENDED ACT XV OP 1875 ; ACT 
XXIV OP 1831; Pun. act IV OF 1900 SS. 34 
T0 39. RKP..FUN. ACT II OF 1903. SS 9 TO 20; 
Rep., Pun. act TI of i905. ss. 22 to 32. 
Rep (excep. in Scheduled districts), 
act III OF 1907. Rep., n.w.p. Frontibb 
province, Reg. va of i90i, s. 5 .j 

S 25— Discharge not opposedbg creditors 
—Imprisonment of msslrenf.—When DO objaO^ 
tJOD Is taken by the creditors for the disobarK^ 
of the iosolvent, as prescribed by r. 25» 


• These Local Acts were passed by th6 
Imperial Legislatnrea 
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•T,— Punjab Acts ^continued. 

Act lY of 1872 (Puojab Laws)—coHfun«^(i. 

Chief Court Book Circular, No. IV, 1753, the 
Court has no juriediotion to award imprisoo- 
moot under s. 25 of Act IV of 1S72. BuLDEO 
Dass V, Dial Singh, 24 P.R. 1873, Cr, 

(2) — S. 25 — I?>jp>*is 3 nmen^ of insolvent — 
Power of CoHrt to dcleqatc to onothtr the rfwfi/ of 
examining the ao ounls. —Where a Court awards 
imprisoumont to an iasolveot, under s. 25, 
Act IV of 1872, the Court itself is bound to 
make the enquiry and is not competent to 
delegate its powers to a Commissioner to in¬ 
vestigate the insolvent's accounts, BULDEO 
Das V. Dial Singh, 24 P R. i873, Cr, 

(3) —S 39 —See CuiM PRO. CODE, 1882, 
fl. 612, 2G P.R. 1885, Cr. 

(4) —S. 39-4— Rule 18^Village officers — 
Duty of reporting movement of bad character.— 
Where a person, whose name was on the Police 
Department Register No. X, was absent from 
the village in company with the lambardar him¬ 
self, held that it was not the movement of a bad 
character which it was necessary to report under 
Rule 18. BahaB V. EMPRESS. 11 P.R. 1893, 
Cr, 

( 5 ) —s, 39 - 4 — Rule 18 — Duty of vilhge 
officers to report the absence of a ba i character 
from the village, — The rule imposes as an 
obligation upon the village oiBcers the duty of 
reporting, from time to time, the alsence of a 
bad character from the village. The rule does 
not require immediate or prompt report, A 
decision by a lower Court upon the question 
whether there has been a breach of the obliga* 
tioD to report from time to time is not revisa^de 
without strong ground, especially in the case of 
an acquittal. EMPRESS v. MUHAMMAD, 37 
P.R. 1887. Cr. 

( 6 ) —S. 39*4— Rule 19—Omission by ismbar* 
dar fo report absence of bad character — Inform¬ 
ation already given by village watchman .— 
When the prescribed information of the absence 
of a bad character has been given by the village 
watchman, the lambardars oould not be punish¬ 
ed for breach of the rule. CROWN v. MOLA, 
20PR.19D3, Cr.»23 P L.R. 1904. 

(7) —S. 39-4— Rule 2 Z^Village officers —Dufp 
0 / reporting occurrence of an epidemic disease. 
~lt is not a conclusive poof of a breach of 
the rule that an epidemic disease had occurred 
and bad not been reported. It must also appear 
that the accused were aware of it. The word 
any “ epidemic’* in r. 23 moans any epidemic 
disease and not any disease in epidemio form. 
AMIN Chand V, Empress, 8 P.R, 1893, Cr. 

(8) —S. 39*4—Rufe 24—Scope of the Rule*— 
Where the lambardar had no information that 
the oflence of murder was about to be commit¬ 
ted or no opportuoity or means of preventing 
it, held that be oould not be oonvicted undot 
t. 24. The rule prescribes merely a certain 
mental attitude and a certain line of action as 
regards cognizable oSsnees and does not make 
him teepoDsible that none are oommitted. 
PAKHAR BlNGHV. QUEBN-EMPEESS, 4 P.R. 
1890, Cr, 


7.— Punjab 4 cfs—continued. 

Act IV of 1872 (Punjab Laws)— continued. 

(0)— 6 '. 39*.I—25, 32, 41 — Comwisston 
o/ cognizable off ence — Omis^ienby Village Head* 
(0 f/ii't*I/or—In order to convict 
a Ohaukidar for oinittinR to givo information 
of a cognizable ofTern'c, it is ru'ccss iry to prove 
that he received informnlion of tbo commissioa 
of the ofTence, 'iiid tb.it corl.iin cireiiuistaooos 
existed which rendered it incumbent on him to 
report to the Police pcr*^nnilly, Al;\S KHAN 
V. EMJ*UEss, 30 P.R. 1883. Cr. 

(lO)—S, 39*4 — 28—Scoy/r. —Rule 28 

does not apply to a case where there ha^ been do 
refusal to arrest, hut, atmo.st, uegligonco m 
tbe pursuit of tbo oflender which may ho duo as 
much to error of judgment nr cowardice as to 
corrupt motives. PAKHAR SiN<;il v, (JUEEN- 
Empkkss. 4 P.R. 1895, Cr. 

(Ill—S. 39-4—Rufe Absence of Cbaukidat 
from village wUhoui Tbe more tempo¬ 

rary absence of a Chaukidar from the village 
without leave is not, when taken alone aod 
without proof of further circumstances, an 
oQonco punishable under r. 43, either as being 
wilful misconduct or as being neglect of duty, 
or as being a withdrawal from the dutic.^ of his 
office without permission. GAND.A SHAH v* 
EMPRESS, 23 P R. 1894. Cr. 

{12)—S. Rules ^3, a—Village Head¬ 

men—Illegal omission. — When the Village 
Headmen were charged and convicted under 
rr. 43 and 44 made under s. 39-A, for allow¬ 
ing tbo bo3y of a person, who had committed 
suietdo by throwing bimsalf into a well, to 
remain in tbo well till the arrival of the police, 
without taking any stops to oxtricato it. held 
that they wete not guilty of any offjnco. E.M* 
PRESS v. IZZAT, 23 P.R. 18S2.CP, 

(131—Ss. 41. 42—Trncfc Law — Responsibility 
of village. —The Act is intended to make a 
village responsible to an outsider and not to 
aBord those of tbo same village a means of re¬ 
dress against one another. The Act applies only 
to a village to which the tracks lead from 
without. Wassanda Ram v. Kaim Shah, 
11 P.R, 1878, Cr. 

(14) —S. ^2—Fine. —Under the Act. the 
Magistrate of the village is empowered to iofliot 
a fine with the previous eanction of tbo Com¬ 
missioner. Hay.at Ala Khan v, Jahana, 
16 P.R. 1872, Cr. 

(15) — S- 42— Track law-^ Appeal.A Commis- 
sioDor's order refusing to impose a fine under 
6 . 42, Act IV of 1872, is not aopealablo. HAY- 
AT ALA Khan v. Jahan.a, 16 P.R, 1872. Cr, 

(16) — S. A2—Track Law—Nature of proceed^ 
ings.—ProceediogB under the track law are judi¬ 
cial proceedings governed by s. 539, Crim. Pro. 
Code, 1972* The Deputy Commissioner should 
not fine a village under the track Uw, upon 
evidence taken by the Tabsildar to whom the 
matter has been sent for enquiry. DUL BlNOH 
V. CROWN. 28 P.R. 1873, Cr. 

(17)—S. 42—Jurisdiefion to impose a fine.— 
A fine under s. 42 can be imposed only by the 


49 
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7 .— Punjab Acts —continued. 

Act lY of 1872 (Punjab LaW 9 )^confin]i€d, 

IM^gistratc of tbc Distriot, in which the ofiend- 
ing village is situate, with the previous sauctioo 
of the Commissioner. CitOWN v. VlLLAUE OF 
BAUHANA, 7 P.R. 1876, Cr. 

( 18 ) —S. 42 —Sanction cf the Commissioner, 
uhtn to be obtained-^^The previous sanction of 
tbe Commissioner, mentiooed in s, 42 of Act 
IV of lb72, meaos sanction given after the 
proceedings under that section b ive been coni' 
ploted, when the Commissioner will have sufTi* 
Cleat malenal lor deciding whether sanction 
should bo given or refused. AKHAR KHAN v. 
EMPRESS, 5 P R 1884, Cp. 

(19) — 8 . 42— See No. 13, 

(20) —Ss. 43, 69, 60 4, 60 /? — Slaughter of 
fctne.-—A conviction, under s. 43 of Act IV of 
1672, by the I)i«itrict Magistrate. Pobtak, w.i^ 
set aside on the ground that no rules had been 
prescribed as applicable by the L cal Govern¬ 
ment to Pohiak since Act IV of 1872 was passed 
and before Act XII of 1878 came into force, or 
have been made and published siooo the Act of 
1672 was Rmended by Act XH of 1878. No 
penalty was attached to the slaughter of kiae i 
and sale of beef probibii.ed by s* 43. NlAM 
v. EMPRE 6 S, 20P-R. 1888, Cr. 

(21) —Si 45—Ord^r under^F^zecutive order 
not judicial—Power of revision by the Chief 
Court- —An order by the District M«gi&trate 
under s. 45 of tbo Act. which required certain 
foreign vagrants to leave bis district, is made 
in an executive, not in a judicial, capacity. The 
Chief Court has do power to interforo with such 
an order by way of revision, even if such order 
be illegal. The proper remedy is by way of 
appeal to the Local Goverument. Bundar v, 
EMPBROIi, 9 P R. 1907, Cr.»36 P.W R. 1907, 
Gr.«42P.L.R 1908»6 Cr. L.J. 379. 

(22) —Ss. 47 and Possession of Sarani.— 
The possession of a sarani or skin for crossing 
a river without a license was a punishable 
offence. CROWN v. ARUB, 20 P.R. 1874, Cp. 

(23) —Ss. 47 , 50-I? ^Possession or user of rafts 
or buoys to cross riiers-^No rules framed under 
s. 47 or s. 50 B— No offence. —Where there were 
DO rules framed by the Local Government either 
under s. 47 or under s. 50 B of the Punj ib Laws 
Act, 1672, constituting it an offence to manufac¬ 
ture rafts or buoys or to use them for crossing 
rivers: Held, that a breach of the provisions of 
0 47 would not amount toanoSence. CROWN 
y\ SOH.^N BINGH, 18 P.R. 1911, Cp. 

(24>—Ss 48 and 60— Tirni or Rakh Rules 
for Jhang District.—The Tirol Rules for the 
Bakbs in Jhang District were held not to have 
the force of law, as they wore not published in 
the Gazette. Breach of those rules would not, 
therefore, be punished under s. 80. CROWN v, 
ViBU, 3 P.R* 1878, Cp, 

(25) —S. 49-See Act X OF 1871, S 3 . 78 and 
79 ^ 6 P.R. 1877, Cr., 23 P.R, 1879, Cr. 

(26) —Ss. 49 and 60—Cultivator consuming 
fiis own opit^^.“The oonsumptioD by a oulti- 
^tot of his own opium is punisbable under the 


7. —Punjab /4cfs—contioued. 

Act ly of 1872 (Punjab Laws)—ceneZuded, 

rules framed undersS. 49. Act IV of 1872. AMIR 
BUKSH V. EMFRBSS. 7 P.R- 1875. Cr. [Over- 
ruled, 12 P R. 1884.] 

(27) —S. 50, cfs, 1 and 2—Penalty for breach 
of opium rules, —As Act XV of 1875 had repealed 
ol- i of 9. 50. Act IV of 1672, a bre^ich of the 
rules framed under tbo first clause of the section 
could not be punished with the penalty provided 
by the second clause. PiR BAKSH v. CROWN, 
4 P R. 1878. Cr. 

(28) —S. 50—S^c Nos. 20. 22, 24, 26, supra. 

(29) —S. 50-J,—See No, 20, su^ra. 

(30) —S- SO-B,—S<?c Nos. 20, 23. supra. 

{31)—Rules under rr. 19 and 44— Lambar- 

dar — Chowkidar— Duty to gwe inlxmaticn 
of absence of bad characters from village. —The 
headman of a viiliga were convicted under 
r. 44 of the Rules framed under the Punjab 
Laws Act for not giving intimation, as required 
by r. 19, of the absence at night of a noto¬ 
rious bad character from bis village. It 
appeared that the Chowkidar of the village had 
given timely intimation. Held, that the con¬ 
viction was illegnl, for, when information was 
duly given, the duty imposed by law, which 
was a oollectivo duty and not an individuai 
duty imposed on each headman and watchman, 
was di^icharged. CROWN v. MULA. 23 P.L R. 
1904^20 P.R. 1903, Cr. 

(32)—Sefi. I’^Rules for conservancy of forests 
and jung{es.~No. 9 of the Rules for the conser¬ 
vancy of forests and jungles in the Hill Districts 
of the Punjab Territories is not a penal Rule, 
Lachman V. Empress, 7 P.R. 1893, Cr. 

* Act IV of 1873 (Muoicipal). 

[Rep,, act xii op isol] 

(a) See PUN. ACT XIIl OF 1834, ss. 117, 118 
and 119, 4 p,R, 1887, Cr, 

U)~Ss. 8, 14, 2l— Bye-law providing against 
evaxicn of Octroi duty.—S. 8. Act IV of 1873, 
does not affect the competency of a Municipal 
Committee to frame a bye-law providing against 
evasion of payment of Octroi, The section 
merely authorizes the Local Government to 
make rules for collection and application of 
rates. Further, when a tax has been lawfully 
imposed, s. 14 authorizes the Committee to 
(rAmo a bye-law with a view of checking the 
evasion of such tax and such a bye-law is not 
ultra vires. RAMPERSHAD v. EMPRESS, 43 
P.R. 1888, Cr. 

(2)—S. 14—Ptt6Zic or common nuisance^ 
R. 20. Penal Code, s, 266—Police Act V of 1861.— 
Where a person was charged for breach of the 
20th bye-law, in having proceeded to build a 
balcony after receiving a notice from the Muni¬ 
cipal Committee not to proceed with the build¬ 
ing, held, that be was rightly convioted of a 
breach of that bye law and that the aot of the 
accused was not punishable, under s. 266,1.P.C,, 


' This Local Act was passed by the 
Imperial Legislature. 
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7.—Punjab Ac<s—oootioued. f 7. —Punjab Act% —continued. 

Aoi lY of 1873 (Huolclpal)— concluded. Act XIII of 1881 (Municipal 


or under s. 34 of Act V of 1861. JAl KlSHEN 
V. Municipal Committee, amkitsar, 6 P. 

B. 1874, Cr. 

(3)—S. 14 See No. 1, supra, 

'4) — S. 21—Octroi duty^ evasion of. —Eva- 
8)00 of Or^roi duly is only an oflonco under 
Municipal rules. Where there is no rule or 
bye-law providing for the tax, evasion of such < 
tax 19 not punishable under tbe ordinary 
oriminal law. CROWN v. KUNDAL, 18 P.R. 
1674 Cr. 

(6)—S. 21—See PUN. ACT XIII OF 1884, 

8. 12, 10 P.R, 1887 Cc. 

(6) —S. 21-*Sr8 No. I, supra. 

(7) — 8$. 21, 22— Objfct of sections—Tho sole 
object of 8. 22 was to enable a ComLnutee to | 
institute a pro^oculion, and was not iotonded 
to give ao exclusive right to them and tbe per- 
eons authorised by them. On receipt of a peti¬ 
tion from an infurmer that the accused had 
been persistently evading payment of Octroi on 
grain, the Deputy Commissioner, who was also 
the President of the Municipality, directed the 
petition to be sent to the Tahsildar Magistrate 
for enquiry. Eventually tbe latter convicted 
the accused. Held, that, in tbe absence of 
proof that tbe President bad authority from 
the Committee to institute a prosecution for 
tbe breach of the.bye*law, it could not be taken 
that the prosecution was instituted by tbe 
Municipal Committee or by a person autho¬ 
rized by the Committee to institute it. 
Bansidhar V. Empress, lO P R. 1884, Cr. 

(8) —S. 22—See No, 7, supra. 

(9) — Bye-law No, 23— Notice issiud by the 
President on his own individual authority — 

A person cannot be made liable to be 
convicted for a breach of the municipal bye¬ 
law, on a notice issued by the President of the 
Municipal Committee on hie own individual 
authority, and not by tbe Committee as required 
by law. There is no provision in the Municipal 
Act, or ID the byc-laws framed under tbe 
Act, which would justify tbe Committee in 
delegating its powers, conferred upon them as 
Committee, to any person, Lala Gobind 
Ram V. Empress, 82 P.R. i 88 l, cr. (R,» 26 

P.R. 1905, Or,l 


• Act XIII of 1884 (Municipal Act). 

[REP., ACT XX OP 1891.] 

(l)“Removal o) projections and obstructions— 

fo orders of Committee 
. ® with tbo permission of tb 

Municipal Committee accorded since the pass 
ing of Aot XIII of 1884, built certain steps ii 
uont of hia house. After tbe permission ha< 
been R>ven, the Deputy Oommiseioner dis 
covered that the Committee was not oompetent 
without tbe eanotion of the CoroiDissioner, t 
grant permission to build anything enoroachim 
upon pab l io land ; oopsegnent ly, the permissioj 

This Local Act was passed by the Imperii 
Legislature. 


givon was oonsidored unlawful by tbo Committee 
and they desired in supersession of tbeir 
previous order revoke that permispion, and 
accordingly issued notice to tbe accused to 
remove the steps, with a tender of compensa¬ 
tion. Tbe accuc^ed paid no regard to the notice, 
and this prosecution was instituted. Held^ 
that a prosecution would not lie on these facts. 
Assuming that tbe structure was of tbe kind 
described in s. 89 of tbo Act, it was built with 
tbo permission in writing of tbo Committee, 
and was, therefore, expressly excluded from 
tbe provisions of s. 89, cl. 1 and a 

lawful structure. Clause 2 of tbe section 
cannot properly be construed as relating to 
structures lawfully erected under cl. 1 , so 
as to entitle the Committee by a summary 
notice to require tbeir removal or altcraticn ; 
and tbe proviso to cl. 2 is clearly inapplicable 
to a structure erected since the parsing of the 
Act. Matsadi Mal V. Municipal Com¬ 
mittee, BHIWANI, 6 P.R. 1891, Cp. 

(2) — Offences under the Act — Summary 
procedure. —OSence.s under Punjab Act XIII of 
1884 should be tried under tbo procedure 
prescribed for summons eases, under Ss. 242, 
243, 244. Crim. Pro. Code, 1882. SHIB R.«SM v, 
SIMLA Municipal Committee, 2 P.R. i890, 
Cr. 

(3) —8 S —Defamation by member of Munici^ 
pad Committee —Sonefjon to prosecute~Crim^ 
Pro, Coin (1882), s. 197.— Where a member of 
tbe I^Iunicipal Committee which passed a 
resolution considered by tbo accused to be 
defamatory of himself, was charged for defama* 
tioQ without obtaining the sanction of tho 
Government, held, that, as the accu<^ed was a 
public servant not removable from bis ofBce 
without tbe sanction of the Government, and 
as tbe act imputed to the accused was com¬ 
mitted by him in tbe character of a member 
of tbe Cemmitteo, he was not liable to bo 
prosecuted without the previous sanction of 
tbe Government. BaERSHI RAM LABHata 
V. DlWAN GANPaT RaI, 14 P.R. 1890, Cr. (8 
P.R. 1879, Cr., 3 0. 768, D.\ 9 M. 439, R.) [F , 
29 P.R. 1904 ; R . 17 P.R. 1902, Or.] 

( 4 ) —s. 12— Bye-law fiamed under Punjab 
Act IV of 1873, s. 21.—A bye-law framed under 
Punjab Act IV of 1873, prohibiting eonveyance 
of goods liable to any authorised l^Iunicipal 
tax within tbe Municipal limits, without first 
paying or tendf^ring such duty, was held to be 
consistent with tbe powers conferred by Punjab 
Act XIll of 1884. Under Act IV of 1873, no 
penalty was attached in tbe Rule itself nor 
was it necessary to attach any such penalty, 
as, by 8 * 21 of Act IV of 1673. a penalty 
was attached to each of the bye-laws as soon as 
it was promulgated. But Act XIII of 1884 
requires that every bye-law should have a 
penalty attached to it, with tbe oonfirmalion 
of Government. A breach of the bye-law men¬ 
tioned above bad no such penalty attached to 
it under Aot XIII of 1894. EMPRESS v, 

8 BEODATT, 10 P.R. 1887, Cr. 











775 


THE ALL INDIA DIGEST. 


776 


7Punjab ,-4c/s—contiaued. 

Act XIII of 1884 (Municipal Act)—cjnlinued. 
(51-S. :-i9—Sfc Cheating — General, 

P.L.R. 1900. p. 38, Cr. 

(Gl—Ss. 49, 172— Prosccuiton for recovery of 
t't.ies—DuCn of Metgistr(ii'’s .— Where a prose¬ 
cution 1 ^ l\aucbed for recovering taxes, the 
IMigislrate i.s bound to act, his power bciof; 
limited to fioding whether the amount is 
claimable or not. Toe Mtgistrate should 
satisfy himself that the Committee applving to 
him is legally constituted and that the amount 
claimed is claimed under a taxor assessment 
legally impo-el. But it is not competent to 
the Magistrate to go into the merits .and investi¬ 
gate the details of the sum claimed ; the remedy 
ineuchcasois by appoal under s. 49 of the 
Act. LAGI V :\IUNICIl>\L COMMITTEE. 
Lahore, l P.R. 189l. Cr. {b\. il Cr.L.J. 87 = 
4 Ind. Cas. 951 = 109 I’.L.R- 1909 = 23 P.W R. 
1909 = 2 P.R. 1910 Cr.; li., 23 P.R. 1903, Cr.] 

(7)—Ss. 98, 144— Order prohibiting a pro¬ 
posed etectioyi.—lt, is not a coodition precedent, 
for ail order under s. 88 , prohibiting a proposed 
erection, that compensation should be paid. 
The Committee is not bound to set forth its 
reasons for refusal. ThoCiurts cionot inter- 
fete with the discretion of the Committee, if 
exercised bona fide. Chippal v. MUNICIPAL 
Committee. Simla. 24 P.R. i890. Cr ff?., ii 
P.R. 1904 Cr.,l P.R. 1900. Cr.] 

{8)“-5. 89— Steps constructed with Commit¬ 
tee's sanction—Commissioner's sanction found 
necessary—Subsequent order for removal—Dis¬ 
obedience—Prosecution. —Since the passing of 
Punjab Act XIII of 1884, the accused applied 
for and obtained permission to build a certain 
stop in front of bis bouse. Subsequent to the 
giaotiog of the sanotioa, it was found that the 
Municipal Committee had no authority to allow 
an encroachment, without the aanotion of the 
Commissioner. The Committee thereupon 
revoked the sanotion and issued a notice to the 
owner of the house to remove the steps with a 
tender of compeusation. flefi. that the accus¬ 
ed could not be prosecuted for disobedience 
to the notice. Mat.SADI Malv. MUNICIPAL 
Committee. Bhiwani. 6 P.R 189I Cr [R 

11 P.R 1901, Cr.] ■ '■ ■■ 

(9)—Ss. 89 and 162 — Notice not signed by the 
President or Secrefary. —A notice issued under 
s. 89 is materially defective, if it is not signed 
by the Prosideni or Secretary. The defect is 
not cured bv the provisions of the la«t clausa of 
8 . 162. Empress v. Shambunath, 8 P.R. 
1886, Cr. 

(3J— Notice to remove slaughter¬ 
house.—Diaobedieuce to & notice issued by the 
Municipal Committee calling upon the accused 
to close his slaughter-house at its present posi¬ 
tion and remove it to another specified place, 
without filing the latter place as the only place 
for slaughter of animals was held not to be 
punishable under s. 92. Bolaki v. MUNICI¬ 
PAL Committee, Kunjah, 22 P.R, 1889 Cc. 
[R.. 1 P.R. 1906, Or.] 

(11)—Ss. 117, 118,119-Bye.Iato-7o«d<fi/. 


7.—Punjab .4cls—continued. 


Act XIII of 1884 (Municipal Act) —concluded, 

—A bye law made under Act IV of 1873, prohi¬ 
biting the use of cerDain localities or permitting 
any special locality for any of the purposes 
mentioned in the bye-law. was held to be in- 
consistent with, and beyond the powers confer- 
rod bv S.S, li7, 118 and 119 of Act Xfllof 1881. 

MussaMMAT Jafaran V. Empress, 4 P.R. 
1887, Cr. [Ii., n Cr. L.J. 87 = 4 Ind. Cas. 951 
= 109 P.L R. 1901 = 23 P.W.R. 1909 = 2 P.R. 
1910. Cr ] 

(12)—S. 118—See No, II, sunra. 

(131—S. 119— See No. 11 , supra. 


1141—tt. 144 -See No. 7. supra. 

(15)—S 162 —See No. 9, supra. 

(161—S. 172—Sre No. 6, supra. 

(17) Byc-law No. 22— Evasion of Octroi 
duty. — \ bye-law to the effect that “any evasion 
or attempt at evasion of payment of Oefroi dues 
shall render the offender liable to a fine of not 
exceeding Rs. 50 " was bold to be invalid, on 
the ground that it made no distinction between 
lawful and unlawful, honest and dishonest, eva¬ 
sion. Q/ircrc:—Whether any bye-law hereto¬ 
fore framed regarding evasion of Octroi dues has 
any validity in places where the Municipal Aot 
of 1884 is in force. EMPRESS v. KhubI RAM. 
27 P. R, 1889. Cr. [R,, u Or. L J. 87 = 4 Ind. 
CdS. 951 = 109 P.L.R. 1909 = 23 P.W.R. 1909, 
Cr. = 2P.R 1910. Cr.] 


" Act XVllI of 1884 (Punjab Courts). 


[Rep. in part, act VII op 1887. s lO; 
ACT xvr OP 1887 ; ACT XVII OF 1887 ; AOT 
VII OF 1889 ; ACT VIII OF 1890 | ACT XII OP 
1891 : ACT I OF 1894. ReP. IN PART AND 

Amended, ActXIIIop i 8 S 8 ; act XXV op 
1899. AMENDED. ACT XIX OF 1895; ACT IX 
OF 1900; REP. IN N.W.F.P. Req. VII OF 
1901. S. 5.] 

(1) S. 10 (2) (A) — Equal division in opinion 
among Judges—Compelen''y oj senior Judge to 
re consider /iis opinion.—When the Judges oon- 
stituting a Full Bench are equally divided in 
their opinion, it is competent for tbo senior 
Judge, without affirming the judgment already 
recorded by him, to reconsider bis opinion and 
write a fresh judgment if he finds reason for so 
doing. Shircore v. Empress, 18 P.R. 1897 
Cr., F.B. 

(2) — 8 . 11—Reference to Full Bench—Prao- 
ticB—Sea CrIM. FuO. CODE, 1898. s. 304, 13 
Cr.L.J, 815 = 17 Ind, Cas, 659 = 9P.W,R. 1913, 
Cr. = 6 P.R. 1913, Cr. = 175 P.L.R. 1913 
P.B. 

(3) —S. 13—Chief O'urt’s power of super¬ 
intendence over orders of Criminal Courts— 
ACT XVIII OF 1879. s. 3. 18 P.R. 1914, Cr.= 
266 P.L.R. 1914 = 15 Cr. L.J. 601 = 26 Ind. 
Cas. 513 = 51 P.W.R. 1914, Cr. 

(4) —S. 13—See ACT SVIII OF 1879, ss. IS. 
14, 41 P.R. 1888, Cr. 

* This Local Act was passed by tbfl 
Imperial Legislature* 
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7.—Punjab Mc/s—continued. 

Act XVIll of 1884 (Punjab Courts)—concii. 

( 6 )—S. 13—See ACT XVIII OF 1879, 3 . 3G. 

3 P.R. 1900, Or. 

(6) —S. 13—See Revision—M isCEt/L.^NE- 
OUS CASES, P.L.R. 1900, p. 17. Cc. 

(7) —S 13—See TOUT. 27 P-W.R. 1909, Cr. 

= 4 Ind. Gas. 1022 = 11 Cc. L.J. 148. 

( 8 ) —Ss. 13 and 70- Spc ACT XVIII OF 1879. 
a. 36, 115 P.L.R. 1909=11 P R. 1909. Ct.=28 
P.W.R. 1909 = 3 Ind. Gas. 977. 

(9) —S. 14— PefUion-writers — Pules 20, 21, 
92. 29. — Under the Rules regarding petition- 
mriters, the District Judge alone has jurisdic¬ 
tion. As a petition.mritcr, who dictates a 
petition to a third person, docs not write the 
petition, he is not guilty of any offence under 
the rules. EMPRESS v. SAMM-VN LAL, 28 P. 
R. 1889. Cr. 

(10) —S. 23-Sre ACT XVIII OF 1879. s. 36, 
108 P.L.R. 1904. 

(ID—S. 23—Sec TOUT, lOS P.L.R. 1904* 
32 P.R. 1904, Ct. 

(12) —S.33—Power of superintendence— Whe¬ 
ther enlarges power of transfer under s. 526. 
Grim. Pro. Code— See Criu. PRO. CODE, 

1898, ss. 526. 130. 5 P.R. 1914. Cr. 

(13) —Ss. 33, 34, 36— Powers of Chief Court 
-“Exercise by Division Bench of powers under 
8 . 36.—The Chief Court cannot, under the 
general powers of Kuperintendeoce conferred 
upon it by s. 13, Punjab Courts Act. revise 
orders passed by the Divisional Court in exercise 
of the powers couferred upon it under 8 . 36, 
Rattan Lad v. Empress. 31 P.R. 1888, Cr. 

(14) —S. 34 —See No. 13, supra. 

(16)—0. 36— See No, 13, supra. 

(16)—8. 70— See No. 8 . supra. 

* Act XVII of 1887 (Punjab Land Revenue). 

[Rep. in part. Act XII of 1891; Rep. 
IN PART AND AMENDED. ACT XVII OF 1896 I 
Amended, pun. act I of ift99. ss, -2 and 3 
Rep. in part and am, in N. W. F. P. Reg. 
7 OP 1901, 88 . 3, 6 (2). SS 79 (2) 87 REP.—(IN 
Punjabi. Pon. Act II of 1905 (inN.W.P.p ) 

D OP 1906. B. 3, S. 29 (1) AM.. ACT IV 
OP 1907. j 

(1)“ S. 28^Zaild»r, wheUier bound (o give in* 
^rmaHon of commission of a heinous offence .— 
Though a Zaildar U required by virtue of Rule 
35 of the Rolee framed under s. 28 of the Puojab 

* u to report heioous crimes 

to the Police aod Magistrate, such Rule does 
mot cast upon him a legal duty to report, such 
^ 1 ? ^ direct aod express enaoimeot 

oi toe Legislature, eo that he can be held mere* 
ly as B Zaildar to be 'legally bouod to give io- 
f^matioD of the commUeion of a heinous 

2?^^’ Ve Queen-Empress, 

25 P.R. IB9>, Cr, (19 P,B , 1886, Cr., R.) 

ThU Local Aot was passed by the Imperial 
ZiCgialatore* 
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7,— Punjab Acts —contiouocl. 

* Act XX of 1891 (Punjab Municiphiititi^). 

[REr IN TAUT AND AMENDED. ACT XVHI 
OF 1890; FUN. ACT III OIM900, SS. 34, 184 
(1), AMENDED TUN. AC T 1 OF 1905, SS 3, 4 J 

(1) — Ss. 15, *28. CcvwiitUe— 

Validity.— A. meeting provided over by a Pre:^i- 
dent, Dcitbt.*r elected nor appf'UFed a meraboc 
ol the Committee, nor its 1’n.sidcni required 
by s- 15, Punjab Act XX of 1891. is not a 
valid meeting. Disobedience tn an order passed 
at that meoiing is not, therefore, puni-hable 
under s. 109. ThanDA v. EMI KItOU, 46 P.R. 
1905, Cr»134 P.L R 1905. 

(2) —Ss. 20, \22 and 169— Ls^uing notice by 
President of the Munidi^ahty n'iihout any 
emergency^ validity of—Order ultra vires— 
Conyic/ien for aisobedicnce of order c\.inno( stand, 
- Purporiiug to aot under p. 20 of the Act, the 
Pre.'^ident of the Simla Municipal Cemmitteo 
is^ucd A iio'ice, wiilmut any urgency, to tho 
petitioner, under s. 122 of the Act, to make 
certain drainage improvemoota in a hoU'^c be¬ 
longing to the petitioner Tbe petitioner was 
fioed (or disobedience cf tbe order. But tbe 
record did not show that the notice was isr^ued 
in pursuance of any re^olation of the Committee 
or was even reported to the CMOimittce as re¬ 
quired by proviso (6) to s. 2C, or that tbe Com¬ 
mittee’ had, in any way, delegated it'^ powers to 
tbe President, even il it bid power to do so. 
Held, that, iu the absence of any proof that tbe 
matter was urgent, the notice wan invalid and 
tbe petitioner could not becoovicted for disobe¬ 
dience Iherclo. PUR^N MaL v. KING- 
EMFEROU OF INDIA, 92 P L-R. 1905*26 P.R. 
1905, Cr*2 Cr. L.J. 37L 

(3) —S. 28—See No. 1, supra. 

(4) —Ss. 42 (1), (/). 201 — Municipality- 

Boundaries, exltnsion 0 /—Octroi on goods stored 
at a place outside originaU but toilhin extended 
boundories at the dale of extension—Atlochmeni 
by order of Magistrate to octroi— 

_ Criminal cases — Crim Pro. Code 
(V of 1898), s. 439—Wbon a Municipality 
moves a Magistrate to take action under 
8. 201 cf tbe Punjab Municipal Aot, it is his 
duty to SCO that, on the facts as stated by the 
MuDioipality. the amount would be “claim^ 
able,** i,e.y whether the claim is intra vires or 
ultra vires. If the Municipality is properly 
constituted and competent to levy tbe tax in 
the area in wbiob it is sought to levy it. the 
Magistrate is not competent to enquire whether 
the amount claimed under a tax duly and 
legally imposed and set to be in arrears is due 
or not ; the remedy as to that lies under 9 . 62. 
But if be finds that the sum claimed could not 
be legally claimed from any one and is beyond 
the power, ultra vires of the Uommiltce, then 
be 18 bound to refuse to act. THE CROWN v. 
KaNHaya LAL. 109 P.L.R. 1009*23 P.W.R. 
1909*2 P.R. 1910, Cr, i\ P E. Cr , 1891, F.; 
22 A. 310, 17 B. 173, 33 B. 446. 21 0. 319, 13 
M. 1878, 1 M. 158, R.) _ 

* This Local Aot was passed by tbe Imperial 

Legislature. 
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7. — Punjab Acts —cootlnucd. 

Act XX of 1891 (Puojab Muoiclpalities)—ctd. 

(5)—S. 70 —See REVISION, SENTENCES. 
r.L U 1900. p. 32, Or. 

55. 87. 05. 164. 165—E»i2ro<7?/i»tcui on 
pHbh<-. strfipt—Order for Us rcm'iv.il-Disobe 
dience.—WbQQ * plot of l^nd alleged lo be a 
pirt of a public .street wa? aot in chepossoi- 
FioQ of the Mutiiaipal Committee for a long 
timo, but was in the occupacion of the peti¬ 
tioner for more than 20 years, held, that no 
oriminal proceedings regarding that plot could 
be instituted, without first establishing tho 
Committee's right of ownership. S. 87 does 
not apply to a slrueture built on a oublic street 
with the permission of the Municipality, 
although it may be on a site on a part of tbe 
publio thoroughfare. The Cominiltee cannot, 
therefore, proceed for its removal .after a 
eummarv Dotiao under s 95. K\rim Raksh 
V. MUNICIPtL COMMITTER. UMU\LL\ H 
PR. 1904. Cr. =66 PL R, 1904. (G R.ft, 1891. 
Cr., R ) 


(7) —S. 92-D«ifrfin(7 house iuilhoui S'lnction 
after six weeks of petition —Building a bouse. 
SIX weeks after tbo receipt of a peiitiin by but 
before receiving .an orJer from, the Municipal 
Committee, is notan ofience under the Muni¬ 
cipal Act. AVA Ram V. Emperor, 9 P.R. 1901 . 
Cp. (27 P.R. 1901. 62 P.R. 1907. Cr.. D. iCN F.) 

(8) —S. 92. cl. 6—5nH-fio»t for building— 
Obligation Is begin toork wtlhin the period fixed 
by the clause—Completion within such period 

—Where a person obtains, from 
a MuQicipal Committoe, tbe Dccoe^^ry SAootion 
for a buildiDg, under s, 92 of tho Act, the seo- 
tion does not make it obligatory oo him to 
complete the building within a year of bis 
obtaining the sanction nor even to have com- 
menced each separate part of the building 
within that time. He is bound only to com¬ 
mence some portion of the building within the 
period of one year from tbe date of saoctlon as 
is provided for by cl. S. s. 92. and therecannot 
beany rule or provision of law requiring that 
the building must be completed within any 
parttoular, or a reaeouable, time* Banwari 


(9) S. 92—Rufe V of Rules of the Municipal 
Lommittee of Munee—Scope.—B.\i\e V of tbe 
Rules of the Municipal Committee of Murree 
has no application to subsequent additions to 
a house built on a site subject to the Rule« 

Hussain v. empress, 12 P R 

1893, Cr* 

(10) —55.92 and 94—Ereefinp a partition wall 
oyer a tharra- £r«cfion of a building"—Sanc¬ 
tion of the Municipal Committee nectssarv — 

The erection of a new partition wall over a 

inarra^ if it aSects tbe interests of tbe publio 
and the Municipality, is. in so far as it affects 
Buob interests, an act which causes a material 
alteration m tbe house, and so amounts to "the 
ereotion of a building” within the meaning of 
e. 94 of tbe Aot; and requires the sanction of the 


r 7.— Punjab Acts —oontiouedv 

Act XX of 1891 (Punjab Uuoicipalitiesl^cfd. 

Municipal Committo© under ©. 92 of the Aot. 
f Basant Ram V. King-Emperor, 13 PR. 
1907s Cr =39 P.W.R. 1907 = 36 P.L.R 1808* 
6 Cr. L.J. 312. 

(Ill—Ss. 92 95 —Enzrodchmeni on public 

I street .—is not lawful for the owoec of a 
building to aid to or place egaiodt or in front 
of his building any proja^tiia or encroacbmeot 
without tbe written permission of the commit- 

I tee. Kino-Emi*EROR V. BILLU Mad, 27 P.Ri 

:90j. Cr. (9 P.R. 1901, Cr., D.) [Cons., 62 P.R 
1907, Cr-] 


(12) S. 92, sub-s. 4 and s 1A5-^liifrin^etnent 
of bi/e law framed under—WheHier &uch infringe¬ 
ment entniln c^'iminal liabilityBtfC-lato by 
Katur Municipilily—Whether affects s, 92 ,— 
Held, rbat Doa compliance with the provisioas 
of the first part of si:b-s. (1), s. 92 of Aot XX of 
1891, doe? not iBike tbe defaulter crtnu^iaffy 
liable It only enables the Committee to issue a 
notice him, Cilling upon him to alter or de¬ 
molish ibc wall, Held, aUo, that the bye-Uw 
framed by the KiSur MuniaipAl Committee does 
not at all make it obligatory on tho person^ 
gWiDg to the Committee a uotice of his inteo* 
tion to erect or re erect a building, to refrain 
from 80 oceoting or re-ercctiug it within six 
weeks from the date of tbe notice, and that, 
therefore, a breach of tbe bye*law will not entail 
upon the notice giver any penalty. Tbe provi¬ 
sions of s. 92. sub-s. 4, cannot be road into the 
bye-law as framed by the Municipal Committee 
ofKssur. CROWN v. DiNA NaTH, 13 P R. 
1909, Cf.«4 Ind. Cae. 861 , 


(13)—St. 92, 150, 164 and 169^Notic6 to 
remove pi uform —Prosecution — Whether Ireeh 
notice necessary a/Ur accused's reply to wuntci* 
pal covimitCee.-Tbe Municipal Committee of 
Peshawar, bolding that tbe accused had 
coQstrooted a new platform in front of his 
building, contrary to tbe order sanctioning 
the erection of the building subject to ^be 
oonditioQ that no new sufa or thalla, that 
is platform, should be cooatruoted in front 
of tbe building, served him with a notice to 
remove it| and warned him that, if be did 
not comply, he would be prosecuted. The 
accused neitbec complied with tbe notice, not 
appealed against it under s. 150 of the Munici¬ 
pal Act. The Municipal Committee prosecuted 
him under sa, 164 and 169 of tbe Act. but the 
Magistrate acquitted him on tbe ground, that 
the accused had, on receipt of the notice, writ* 
ten to the Municipal Committee that tbe land 
on which the platform was constructed was bis 
own property, that the platform bad existed 
for years, and that the Committee bad failed to 
serve the accused with a fresh notice in reply to 
his objections*—Hefd, setting aside the order of 
acquittal, that tbe Committee were not legally 
bound to serve tbe accused with a fresh notice* 
Queen-Empress v* Saleh Muhammad, 8 
P.L.R, 1900, Op.-ia P.R. 1899, Cr, 

(14)—Ss, 92 and 169—Openiny of a window 
in the wall of a private hot«e,—The accused 
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Punjab /4c<s— coDtinuod. 


7.— Punjab cootioaod* 


Act XX of 1891 (PuDjab Huniolpaliticft)—cfd. 


Act XX of 1891 (Punjab HunicipaUties )—ctdm 


opened a window 5ft X 3ft., fitted with iron bars» 
4^ feet above the level of tbo ground in tbe 
nortborn wall of biFi private bouse, without 
giving notice to or obtaining tbo sanction of cbo 
Municipal Committee of Pesbasvar. On a pro* 
eecutioD by tbe said Committee, tbe av^coscd 
was sentenced by tbe order of a First Class 
Magistrate, under ss. 92, 169 of Act XX of 
1891 to Rs. 10 fine for opening tbe said window 
without giving notice to the said Municipal 
Committee as required by its Bye*Laws pub* 
lisbed in Notification No lOl of 18tb March, 
1695. and was further ordered to close up tbo 
window. Held^ that there was nothing in tbo 
wording of s. 92 read with s. 94 of tbe Municipal 
Act, or in the Bye-Laws framed by tbe Pesh¬ 
awar Municipal Committee and published in 
the Notification quotod above, which required 
a person to give notice to the Committee of hi^ 
intention to open out a new window in a wall 
of bis private bouse, and that, therefore, tbe 
accused was not legally bound to give notice of 
bis intention to open out the new window, Tbe 
Magistrate's order was accordingly set aside. 
Ghulam Haidar v. the Crown, 4 P.W.R. 
1913 (N W F.P,) Cr.»160 P.L R. 1913. 


(15)—8. 94—See No. 10, supra. 

S. 95— Encro'ichmeni upon Municipal 
land~^ Evidence—map of Amritsar 
Municipality.—Held ihdX, in tbo absence of any 
direct evidence of encroachment upon tbe land 
of a Municipal Committee, a cooviotioo under 
B. 95 of Act XX of 1891, is illegal. Tbe evidence 
of au official, wbo has got no personal know* 
ledge, based upon a comparison of some old 
Municipal maps is, after all. a mere opinion. 
Muhammad Yusap v. Crown, 31 P.W.R. 
190B, Cr, 


(17)—8. 95— See Nos. 6 and 11. supra. 

^ (10)— 8s. 95 and 169—Notice to remove build¬ 
ing erected without permxsbion of niunicipalily 
Conviction—Fine — Prospective fineyvalidxiyof 
“Procedure.—For failure to comply with a 
noti<^ iaeued under s. 96 of the Punjab Munici¬ 
palities Act, requiring the aocused to remove 
a building erected without tbe permission of 
the municipality, be was convicted, under s. 169 
of the Act, and fined Rs. 5, and in tbe event of 
»ilure to retuovo the building within a week, 
he was further ordered to pay an additional 
tine of two annas a day till tbe building was 
removed, field, that fine could not be imposed 
prospectively and that, in sucb a case, the pro- 
per course was to institute further prosecution 
If there be oooasion lor it, and allow tbe accused 
an Importunity of defending himself before the 
^rtber fine should be imposed. CROWN v. 
GURDITT4, m P L.B. 1903=^18 P.R. 1903,Cr. 

(19)—B. 129-Sm No. a. supra. 

128— Power o/ Municipality to issue 
notuse directing owner to demolieh and rebuild 
a new wall, tn place of the old. —The renewal of 

u- ^ side, as a support to 

•iif wbiob was bulging out and had become 


dangerous wa^ hold to bo nothing but repairs, 
within the meaning of s. 128, Panjab Munici¬ 
pal Act, 1891, lathe lank or hillside, though 
it might ncces^sitato tbo removal of tbe wall 
previously built. Tberolorc.a Municipal Com¬ 
mittee can. under thii. section, issue notice to 
a person directing the rc-bmldiug of such a 
wall of specified dimensions a*^d cbarActor, 
after pulling it down, as the object of tbe Com¬ 
mittee IS to protect the bank or bill si<le from 
slipping down. DlCVI SAU\N v. KiNii-KMrB- 
KOa, 13 P.R 1908, Cr.*28 P.W R. 1908, Cf. 
= 8 Cr. L.J. 258. 

(21) —Ss. 128, 169 and 92—xVofice rcffuiring 
removal of ruinous shed without oplwn of 

—Legality — I^cncompliayice with notice—No 
ojTcnce^ — A notice issued under s. 128 of the 
Act, requiring the owner to remove a ruinous 
shod. Without the option to r<*piir thssbed. is 
defective and illegal, and non compliance with 
it is DO oflenco uoder s. 169 cf ibo Act. 
Hazuui JIad V, KiN(f Emperor, 18 P R. 
1908. Cr. m P R. 1903, Cr . R.) [R,. 147 P.L* 
R. 1908, Cr. = 7 P.R.190S. Cr. -13 P.W.R. 
190H, Cr. = 7 Cr. L.J. 349.) 

(22) —Ss. 135, 136, 169-Scope o/sfcfions. 
—8. 135. Punjab Act XX of 1891, deals with 
UD registered and unlicensed places. 8. 136 
deals with places registered or licensed. There- 
fore, there cao be oo conviction wiih reference 
to one and tbe same place under both seotione* 
&. 169 puoiebes disobedience to written notices 
lawfully issued by a Municipal Committee 
only when sucb disobedieoco is not an olfence 
punishable under any other section of tbe 
Act. A person convicted under s. 135 or s. 136 
should be punished under those sections and 
not under 8. 169. ABDUD RaZAQ v, QUEBN- 
EMFRESS. 4 P.R. 1894, Cr. 

(Q2-a)—8. 136—See No, 22, supra. 

(23) —S. 143 (?t) {ii)—Bye-law XVIII, sub- 
ss. (2) and (4) framed under—Appointment of 
agent for all Municipal purposes by non-resident 
owner of house property %n Simla—Failure to 

notify appointment —Offence—Fumshmentunder 

sub^s. (4).—Where a Don-resident owner of 
house property in Simla appointed another as 
bis agent foe all purposes of the Municipal Aot 
and omitted to notify sucb appointment to the 
Engineer-Secretary of the Municipal Commit* 
tee» as required by sub-s. (2), of Bye law XVIII, 
framed under s. 143 (A) (ii) of tbe Punjab 
Municipal Aot: Held that tbo omission would 
amount to an ofience punishable under sub* 
8. (4) of that byedaw, CROWN v. BEJA BAM, 
21 P.R. 1911. Cr, 

(24) —8. 14S“Ses No. 12, supra. 

(25) —B. 150—See No. 13, supra. 

(26) —5. 164—Moras put un in front of a shop 
in a street—Right of the public to use of the 
entire breadth of the street—Obstruction to the 
public.—The acousedf a shop-keeper, placed 
moros in front of his shop so as to prevent 
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7.--Pvnj3b 4crs—coDtipucd. 

Act XX of 1891 (Punjab Municipalities)'— 

cfiicial;; from getting at a ?cwer or drain. IIo 
xvfis convicted cl ao oOence under s. 1G4 of the 
Punjab Municipal Act and the conviction was 
coofirmed oo appeal. Held, on revision, agree* 
ing with the lower Courts, that, since the 
public was entitled to the \Nbo)e breadth of the 
street to the last inch, the act of the accused 
in having plactd the nioras did amount to an 
obstruction under s. 1G4 of the Act. Ghasi 
RaMv. EMlUiKOR. 45 P.R. 1905. Cr.» 189 P.L. 
R. 1905^3 Cr.L J. 130. 


{27)— S. 1G4— Sired, obslruclion nf —Ci im. 
Pro, Code (1898), s. iO'd~^Ac(inil(al~Bar to 
future proscciUion,~Tbe pelitionors were sum¬ 
marily convicted of an oS»-dco under s. 164 of 
the l^unjab Municipal Act for obstructing or 
encroachiog upon a street. They were some 
years previously tried for and acquitted of tbo 
same offence. There was no evidence in the 
present case to ahuw that the cncroHcbment oo 
the street for which tho accused wore couvicted 
was in excess of the oucroacbment tbeu effect- 
^ Il^ld that, in the absonce of evidooce 
distinguishing the f.icts before the Court in 
this case from tfaosn dealt with in the previous 
oft?e, the conviction was illegal, CROWN v, 
Dina Nath, 63 PX.R, 1904, 

(28) —B. 1C4 —See Nos. G and 13, supra. 

(29) —8. 1G5 —See No, 6, supra, 

(30) — S. 160 ^Continuing breach—Prospec* 
live fine.—Wbeco a Magistrate passed an order 
for payment of due for not complying with a 
notice to remove a building, and, in the event 
of failure to remove the building witbia a 
week, to pay an additional fine of two annas 
a day for every day after the week’s lime, held 
that the order sentencing the accused to a daily 
fine prospectively was not valid. CROWN v. 
GURDITTA, 13 P R. 1903 Cf.«171 P L.R. 

1903. UGM. 230,R-) (F., 11 Ind. Cas. 139- 
20uP.L.R. 1911«13 Cr. L.J. 371i 19 P.R 

1904, Cr.] 

(31) —8. 169—See COMPLAINT—WHAT IS 
AND WHO SHOULD INSTITUTE, 20 P.R. 1894’ 
Or. 


(32) —S. 169—See Nos, 1,2. 13, 14, 18, S 
32, supra. 

(33) — S. 18G— dulhorilf/ for prosecution 
Crtm. Pro. Code (1832), s.s, 4 and 191.—Whe 
a pcoeocutJCD was started under tho Municip 
Aot againsi the accused on ao informal lett 
addressed by the Secretary of the Municip 
Committee, and the verbal authorization of tl 
Deputy Commissioner, the President of tl 
Committee, was afterwards relied on, tl 
SecretAry not being ezAmioed oo oath wii 
reference to the contents of the Jotter, hel 
that there was no complaint as required ‘ 
8. 186. Municipal Act, 1891, and by ss. 4 ( 
and 191, Grim. Pro. Code. ABDUL GBANI 

Municipal Committee, Peshawar. 2 ; 
R. 1892, Cr. [i?.,44 P.R. 1905. 149 PLJ 
1908 = 8 P.R, 1908, Cr. = 15 P.W.R. 1908, C 
— 7Cr. L.J. 353.] 


7.—Punjab >4 C/S-—continued. 

Act XX of 1891 (Punjab HanicipalitieBj—cfdt 

(34) —S. 186— Authority for prosecution — 
Crim. Pro. Code (1882), ss. 4 and 191.—The 
complainant in a Municipal case was tbo Ins* 
pector of Sanitation. The petition contained at 
(ho foot, written in Urudu, the following 
“Petition of Mr. Webb. Inspector of Sanitation, 
Civil Station, Lahore." Kelow this was an 
English signature “ D. Johnston,” which ap¬ 
peared to bo the signature of the Secretary of 
the Committee. Held, that this was not a 
complaint as required by s, 186, Municipal 
Act XX of 1891 and ss. 4 fa), 198, Crim. Pro. 
Code. NuRDtN V. Municipal Committee, 
Lahore, 3 P.R. 1892, Cr. [2?.. ll P.R. 1904. 
149 P.L.R. 1903, Cr.«8 P.R. 1908. Cr. = 15 P. 
W.U. 1908, Cr.=7;Cr.L.J. 353, 11 Cr. L.J. 577 
= 8 Ind. Cas. 190 = 35 P.W.R. 1910, Or.] 

(35) —S. 13G—Sec COMPL.AINT—WHAT IS, 
AND WHO SHOULD INSTITUTE, 1 P.R. 1892, 
Cr. 

(36) —S. 198—J/dflisfrafe— Jiirisdiclion to try 
a case—Crim. Fro. Code (1882). s. 555.—A 
member of tho Municipal Committee, who has 
taken an active part in issuing an order under 
Punjab Act XX of 1891, is disqualified within 
tho meaning of e. 555. Crim. Pro. Code, from 
trying a case of disobedience to that order. 
PuRAN Mal V. Empress, 3 P.R. 189S, Cr. 

(37) — S. 188— Municipal ojerice—Magistrate, 
Vice-President of ComntiHce—Jurisdiction— 
Crim. Pro. Code (1892). s, 555.—A Magistrate, 
who, as the Vico-Presidont of a Iiluoicipal Com¬ 
mittee, has made a preliminary inquiry into a 
Municipal offence, and has rocommended the 
prosecution, is not competent to try the ease 
himself. Fakal Illahi v. Municipal COM¬ 
MITTEE. MuREE. 9 P.R. 1896, Cr. (3 P.R. 
1895, Cr.. F.) 

138)—S. 201—Recovery o/ money due on a 
simple confraef.—Arrears claimable under a 
simple contract, e. <7.. arrears of a contract of 
Municipal sewage, do not oome within the 
provisions of s. 201, Punjab Aot XX of 1891, 
and are not recoverable by the procedure pre¬ 
scribed by the section. The Chief Court haa 
power unders. 439, Crim. Pro. Code, 1898, to 
revise an order passed granting or refusing an 
application of the Committee under s. 201, 
Punjab Act XX of 1891. DiN MUHAMMAD v. 
MUNICIPAL Committee. Amritsar. 23 P.R- 
1903, Cr. =130 P.L.R. 1903. (F.. 10 Cr.L.J. 353 
= 31nd. Cas. 638 = 9 P.W.R. 1909. Or., i?.5 4 
Ind. Cas. 951 = 105 P.L.R. 1909 = 23 P.W.R. 
1909, Or = 2 P.R. 1910, Cr.] (1 P.R. 1891, Cr.. 2 
P.R. 1899, Cr., 18 P.R, 1902. Cr. 22 A. Ill 1 
22 B. 709, R.\ 26 C. 852, D.) 

(39)— S. 201— Arrearsof rent not recoverable 
through a Magistrate — Terynination of Sapurd- 
dar’s ftabiftfp,—Claims for arrears of rent, 
which are not for any arrears of tax, fee or 
money claimable under the Punjab Municipal 
Aot (XX of 1891), cannot be realized through 
the agency of a Magistrate under s, 201 of the 
Aot. Held, also that the liability of the 
oustodian (Sapurddar) of attached proportF 
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7.—Punjab cootinued. 

Act XX of 1891 (Punjab HuDlcipaHtie8)~c/^. 

necessarily terminates, if the attachment falls 
throuRh. HiRALAtiv. Empeuou. 3 Ind. Cas. 
638»9 P.W R. 1909, Or. 

(39-a)—S. ‘iOl— See No. 4, supra. 

(40)'—S.20i— BfOthcl hou$c^ remornf of — 
Discretion c/ MaqwraU — Exercise o/ discre* 
tioii 6.V /us tlecessor—Co)4p/<iint not addrcssc^i 
to A/4(7fstruf^.—The discretion of the M igi«trato 
for the tiino being in ebarpe of a district, 
which ho is entitled to exercise under s. 201 of 
the Monicipal Act, is not necessarily (ettcrod 
by the maoDcrin which his predecessors have 
in the past exercised that discretion, A poti* 
tioD presented to the District Magistrate, and 
acted upon by him is a complaint within the 
moaning of s. 204 of the Fuoiab Municip:)! 
Act, though it may not bo addressed to him. 
Mussammat Malo 9. Crown, 28 P L.R. 
1910^8 Ind. Cas. 223«« 11 Cr. L J. S96. 

Act I of 1903 iFaojab Uilitary Transport 
AnlroaU). 

(1)—Ss. 29 and 30—Fat/ure (o produce animals 
of a pariiculor description —Conditions rsstn- 
Hal lor criminal liability for failure.—Beioxo 
owners of animals can bo made criminally 
liable, under s. 29 (6) of the Punjab Military 
Transports Animals Act, 1903, for latiuro to 
produce animals of a certain description, the 
prosecution must show clearly that the sane* 
tioD required to be previously obtained by 
8*30 of the Act has be^u obtained, that the 
inspection held by the Transport Rogistration 
Officer was one at which, owners were legally 
hound to produce their animals, and that a 
legal notice was issued for the production 
of the animals and legally served upon the 
aooUBed. MANGAL SINGH v. KinG-EMI*BROR, 
12 P.R. 1908. Cr. = 29 P.W R. 1908^8 Cr. L.J. 
2«3. 

(2)—8. 30— See No. 1, supra^ 


Act IV of 1904 (North-Weet Border Military 
PoUoe)i 

(1)—S. 9 (c)— Penal Code, s. 223.—The ac¬ 
cused, a sepoy of the Bordet Military Police, 
was charged with having negligently suSored a 
prisoner to escape from his custody while on 
sentry duty, and was convicted and sentenced 
by the Commandant of the Border Military 
Police, exeroising the powers of a Magistrate 
of the First Class, to six months* rigorous 
imprieoozneot and a fine of a Rs. 24, under 
B. 9 (c) of Aot IV of 1904. Held that the pro¬ 
ceedings taken againf^t the accused were bad in 
law, and that s. 9 (c) of Act IV of 1904, which 
applied to a Military Police OITioer in command 
of a guard, pic;;uef, or patrol^ was not applica¬ 
ble to the accused eepoy. The conviction and 
eenteoce were oonsequootly set aside and the 
accused was ordered to be re-tried before a 
Magistrate of competent jurisdiotion on a 
oharge under s, 228, Penal Code. CROWN v. 

arsalla Khan, 2 P.W.K. 1918 
iH.W*P.P.), Of,»lB8 P.L.R, 1918* 

fiO 


7.— Punjab Acts —concluded. 

Act 111 of 1911 (Punjab Municipal), 

219 oud 221 — Disooej/xnq orders 
tohtch are not in ihonstlvc^ precise—No offence, 
—Held, that a Municipal Committee 

itself passes a precise or.the extent of which 
ctnnot bo doubioJ, no clTonco conimittcd by 
disobeying such an order or lining anything 
against it. IMllTHI SlNOH v. CicOUN, 2 P.W. 
R. 1914, Cr *=5 P.L.R. 1914-15 Cr. L.J. 191* 
22 lud. Cas 767. 

(2)—S. 221—S^e No. I, 

Act Y of 1912 (Colonization of Government 

Lands). 

(1) — S. 33 -0»nssion to do a thinq whfOicr an 
offence—Construction of Poiol Acts— Ilctrosio 
live fjffect.—S. 33oMboAct was intended to 
puni’ih per.^ons for doing certiin p'siiivo acts 
enumerated therein, and a mereomission to do a 
thing docs nob amount to an offence under this 
section. This section is nob retrospective jiro- 
priovigore, and the ordinal ry presumption is that 
an Act is not meant to operate retrn^prctively* 
Aod this presumption is Ptrengibened when 
the Act imposes a penalty. Unhs'« theiotr'ntioD 
of the Legnlaturo is clearly exprcs.-cd to that 
eSect, cviminal oSodccs are not to bo created 
by giving a retrospective operation to statutes* 
Therefore s. 33, not being retrospective, cannot 
be invoked for punishiog the accused for 
an alleged act or omission which took place 
before the date on which the Act came into 
force. MlRAN BAKFiSH v. CROWN. 26 P. R. 
1913, Cr *91 P L.R. 1914*1S Cr L.J. 146* 
33 P.W.R, 1914*22 Ind. Cas. 722. 

S.^United Provinces Acts. 

• Act YI of 1868 (Municipal Improvements). 

[REP., ACT XV OF 1873.] 

(!)—S. 12 — See U.P. ACT XV of 1383, 
99. 09 and 71, 8 A. 677*A.W.N. 1986, 2G7. 

(2)—S. 9Z—Act XV of 1973, s. 45—Evasion 
of octroi duties. —The accused, the consignee of 
goods sent by Railway, submitted the Railway 
receipt to a Municipal oefroi office and paid 
duty OD the weight specified tbereiu. It was 
fiubaequently found by the Railway authorities 
that the weighment was wroog and less than 
the real weight and the accused oSered to pay 
the excess duty. Beld^ in a prosecution by the 
Muoicipality for an ofience under s. 45 of Aot 
XV of 1873 (evaeioo of octroi duty), that the 
under-payment was an evasion that the accused 
would be liable for, ooly if he knew the weigh- 
moDt in the Railway receipt to be wrong, but 
that, ID the absence of proof of euch knowledge, 
DO evasion or abetment of evasion was commit¬ 
ted, Empress V. Kibpa Ram, A.W.M. 1882» 
281. 

* This local Act was passed by the Imperial 
Legislature, 
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S.--‘United Provinces 4c/s—oontinued. i 5 .—United Provinces 4c£s—coQfcinued. 

•Act XY of 1873 (N.W.P, and Oudh Muoici- i Act XY of 1873 (N.W P. and Oudh Muoicl- 
paliticb). palities)—conc/t 4 ded. 


in part, act XVI of 1874 Rep. 
(IN AJMFRK), KEG V OF 188(). S 17; UN 
U.PJ U P. ACT I OF 1900) ; (IN COORG), 
Reg II of 1907.] 

See LT.P. ACT XV OF 1883. 

See U.P. ACT I OP 1900. 

(1)—S. ^2— Act XV 0 / 1883, s. 55 (2) — 
of Loc(xl Oovtrwncnt approving 

Construction of byc-laxv,— Saoctioo 
was given by the Local Government to a rule 
to be passed by the several Municipalities m 
the N.W. Provinces to the following effect:— 
" Every act or emission declared to bo a public 
nuisance, or otherwise made punishable, under 
Act XV of 1873, by, or by vinue of* any rule 
iu force in the Municipality under s. 2i of that 
Act immediately before the Act ceased to apply 
to the Municipality, is hereby made punishable 
with fine to the full extent that m^.y be directed 
by a Muuicipal Board* under s, 65 (2), Act XV 
of 1883.” Held, on a coustruction of this rule, 
that it was intended thereby to make all the 
offences therein alluded to punishable with fine 
which may extend to Rs. 50, the maximum 
fine, under s. 65 (2), Act XV of 1883, imposablo 
for a Municipal offence, and that it was not 
necessary for the Municipal Board in tiuestion 
to CO on and direct with what particular amount 
of fine each offence specified in their rules was 
punishable. QUEEN-Empress v. BhulLAN, 
A.W.N. 1901, 1, 

45— rule framed about 
public »naffeef$.~To support a conviction under 
®' "^5 of Act XV of 1H73 for the breach of a rule 
prohibiting the establishment of a public market 
without the eanotion of the Municipal Com- 
mittee, it is not enough to show that some 
shops were leased by the accused to people who 
sold grain therein, but also that a public market 
was Gstabliebed and that its establishment 
operated as a public nuisance. EMPRESS v 
SHANKAR LAL, a W.N. 1882, 241, 

(3) —5, i5—Evasion of octroi^Intention.— 
Certain traders of Ludhiana consigned 333 bags 
of grain to the accused, traders residing in 
Meerut. The bags were weighed by the Railway 
aulhonties and entered in the Railway receipt 
as weighing 527 maunds. The consignees 
submitted this receipt to the Octroi office at 
Meerut and paid duty on 627 maunds as men¬ 
tioned in the receipt. Almost immediately 
after this despatch, it was discovered that the 
bags had been underweighed at Ludhiana. 
The accused were upon this discovery required 
to ma^ good the balance of freight which they 
‘ , The next day the accused petitioned the 
Munioipahty offering to pay up the balance of 
the Oefro, duty. But the Municipality had 
already on the same date brought a obaree 
agaioat the accused for evasion of payment of 


Octroi duty under s- 45 of Act XV of 1873. 
Subsequently, the Railway authorities preferred 
a criminal charge against a clerk at Ludhiana 
in respect of the underweigbmeot. Held, on a 
j reference by the District Magistrate, that the 
Joint Magistrate was perfectly justified in dis- 
cbarging the accused on the finding that tbe 
I prosecution bad failed to prove that tbe conduct 
of the consignees (accused) was tbe result of a 
conspiracy with tbe Ludhiana consignees or 
' that they bad any fraudulent intention. EM¬ 
PRESS V, KiRPA Ram, A.W.N. 1882, 231. 

(4)—S 71—Sec U P. ACTIXV OF 1683. ss, 69, 
j 71, 3 A. 677 = A.W.N. 1886.267. 

(5}—S- 72— Mioiicipal rules — Public nwi- 
sance.—The letting of 5 shops in an enclosure 
or sami to persons who opened there the bust* 
ness of buying and selling grain was not eatab- 
I lisbing a public market, Ac., within the mean¬ 
ing of the seolion, and, further, as it was not 
' shown bow the public order or convenience was 
I affected, it was held that tbe conviotiou must 
J be quashed as bad. EMPRESS v. 8HANKAB 
LAL. A.W.N. 1882, 241 

' Act XVI of 1873 (Village and Road Police). 

CRRP. IN PART. ACT XVI OP 1874 ; ACT 
XII OF 1876 : ACT XU OF 1891.] 

(a)—See ACT VIII OF 1870, 6 A. 380. 

(D—8. 8—See Penal Code. s. 221 . 3 A. 60. 

(2) —Ss. 8 and 11—See CRIM PRO CODE, 
1898, 8. 45. A.W.N. 1886. 65. 

(3) —5. 11— Village Cbaukidar— Not bound to 
give immediate information of an offence.—No 
neglect of duty. —The village chaukidars did 
not give ioformatiOD of the ooeurrence of a 
dacoily committed in tbe village till tbo neit 
day. They were charged and convicted of an 
offenco under s, 11 of the Act. Held that uoder 
tbe Act tbe village chaukidats were not bound 
to give immediate information of an offence not 
committed within tbeir village. EMPRESS v- 
Kbuda Baksh. A.W.N. 188B, 65. 

(4) —S. 11 —Wilful neglect of duft/.—Where 
tbe chauhidar of a village was convicted under 
s. 11 of Act XVI of 1873 for having been present 
outside the house of tbe chauhidar of anothet 
village, while illicit distilling was going on 
therein, held that the village being one beyond 
the scope of bis duties, tbe aooused had not 
committed any misconduct in respeot of bis 
duties, and that mere presence outside cannot 
be regarded ae an abetment of an offence com¬ 
mitted inside. EMPRESS v. SanaWA, A.V. 
N. 1682, 160. 

(5) —8. 11 — See No. 2, supra. 

• Act XYIII of 1873 (Agra Ren ). 

[REP., Act XII OF 1891.J 
See ARREST, 4 A. 27. 


• This local Act was passed by the Imperial 
Legislature. ^ 


These looftl Aots were passed by (ho 
Imperial Legislature* 
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S.—United Provinces 4els—continued. 

* Act XIXof 1873(Agra Land Revenue). 
[Rep., U.P. act III of 1901.] 

(1) —Cri?u. Pro. Code, Act X of 188i, s. 195 — 
Jurisdiction of Sessions Judge and Ilioh Court .— 
The Collector and Assistant Collector execci.^iriR 
jurisdiction under tho North West Provinces 
Land Revenue Act XIX of 1873 are not sub* 
ordinate to the High Court or tho Sessions Court 
for the purposes of s. 195 of the Cnm. Pro. 
Code. In the matter of the fctition of KaD^M 
Singh. A W.N. 1691, 82. 

(2) —Chapter IV—Proceedings under, not 
judicial proceedings—Statements made therein 
not being declarations, not false evidence —See 
Penal code, ss. 193 and 199, A W.N. 1SS5. 29. 

(3) —S. 153—516 Penal Code, ss. 206. 40G, 
A.W.N. 1888, 237. 

* Act XY of 1883 (United Provinces Hunici* 
pallties). 

[Rep., U.P. ACT I OF 1900.] 

See U P. act I OP 1900. 

(1)—S. 46— Recovery of arrears of tax by 
distress and sale of moveable property belonging 
to defaulter^Duty of Magistrnte. —S.46 provides 
for the distress and sale of moveable property 
of the defaulter for the purpose of realising 
arrears of tax by an application to a Magistrate 
having jarUdiotioo within the Municipality. 
The duty imposed by that section is purely 
minietetial and provides the means whereby the 
recovery of taxes could be enforced by a legal 
authority. He has no power to judicially hear 
and determine the question whether any 
such arrears are due at all. W. 3. ELLIS v. 
Municipal board of mussoorie, 22 A. 
111«A.W.N. 1899, 202. [fi., llCr. L J. 87* 

4 Ind. Cas. 961*109 P.L.R. 1909*2 P. R. 
1910, Cr.*23P,W.R. 1909; O., 130 P.L R. 
1903.] 

(2)—S. 55— Rules—Order for demolition of 
wall—Crim. Pro, Code, Act V of 1898, s. 517.— 
An order for demolition of a wall on a couvictioa 
lor building in ooDtravention of Municipal 
Tulea, isuUra vires, and s. 517 of the Crim. Pro. 
Code has no application to a case of the kind. 

Quebn.Emprebs V. Nanhu. A.W.N. 1900t 

al. 

(8)—S* 65— Byedaws of Municipality^ valu 
dUy of ^Presumption, —The presumption is 
that the bye.lawa of a Municipality have been 
passed according to the regular and lawful 
procedure, and that the common course of 
bueineea has been followed in that procedure. 
It 18 for the person raising the objection to give 
eome evidence to show that it would not bo 
eafe to make euch a presumption. It is no part 
of the duty cl a Court exercising appellate or 
iTSViaional juriediotioo, to take, of its own 
motion, the question whether the bye«lawa 

• Theee local Aota were passed by the 
Imperial Legialainre. 


S .— United Provinces Aefs-continued. 

Act XV of 1883 (United Provloceii Munici¬ 
palities)—conf 

bavo t'oon properly and legally framed. QUEEN- 
RMI’UESS V RAM ClIAND.AR, 19 A, 493 = A,W. 
N. 1897. 133. (20 B. R.) f/f , 7 O.C. 51.] 

(4)—S. 56—/??<?<5 —Petrer to inferfeic toith 
intcrtial alterations of house —A Municipality 
having given porini^sion to nlso the roof of a 
kitcln fi, has no pi .^or to pri'veiit iho owner of 
the b njse from converting part of tin* building 
covered by the roof into living rooni'^. 1'0 \n KLL 
V, MUNICIPAL BOARD OF MUSSOUUIF. 22 A. 
123. F. B.*A.W N. 1900. 41. 

(6)—S S5—— Order for demolition of 
bRiWinp.—On a conviction fnr building in con- 
travencioH of the rules framed under Act XV 
of 1883. the Court has no power to order tho 
demolition of tho building so erected or to 
impose a recurring fine in default nf compli¬ 
ance with such order. C- H. A. T\\lDALE v. 
MUNICIPAL BOARD OF MUSSOORIE, A.W N. 
1900, 8. [R , A.W.N. 1900. 81.] 

(6) —S. 65— Rnles^Ccniinnifig breach. —Tho 
maibtcnaoco of a chabutra, which has boon 
directed to be removed under s. 42 of Che Rules 
framed under s. 55 of Act XV of 1883, is not a 

continuing breach within the moaning of 
para. 2 of s. 55 of the Act which could be 
punished as such. Queen KmpresS v. SaLIG 
Prasad. A.W N. i89S, 226. 

(7) —S. 55 (2i—See U.P, ACT XV OF 1873, 
e. 22, A.W.N. 1901, 1. 

(8) —s. 55 (c)—See Municipality, A.W.N, 
1897, 06. 

(9) —S. BO^Power of Mnnicioal Board to 
delegate generally (he authority to institute prose* 
editions, —S. 69 of Act XV of 1883 autboriees 
tbo coaforring of a gooeral authority upon a 
person by a Municipal Board to make com¬ 
plaints in respect of Klunicipal offences ; such 
an authority need not be specifically given for 
each and every particular oSence for which a 
complaint is to be made. Such general author* 
ity will include not merely the formal or 
mecbanical act of putting a complaint before 
the Magistrate, but, also, the power to deter¬ 
mine whether there should be a complaint at 
all {R.t 26 A. 482.] B. 69 of tbo Aot confers 
upon Municipal Boards in N.W P. and Oudb 
the power to delegate geaerally their authority 
to make complaints in respect of Municipal 
offences. This delegation tnoludee the author¬ 
ity to do the formal acts of presenting a 
complaint to tbo Court, and also the exercise of 
discretion ae to whether in any given case a 
oomplaint shall or ehsll not be made. QOEBN- 
EMPRESS V. M. J. Powell, A.W.N. 1900, 18 
= 22 &. 123. 

(10) — Ss. 69, 71—Posifton of a District Magis* 
Irate—Rules framed under s 12 of Act VI of 
1866^Act XV of 1873.—The poeition of the 
Magistrate of the District, in connection with 
the terms of the a. 69, is neither better nor worse 
than that of any other member of the Board 
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S.~t'nited Provinces -4c/s—oontioued. 

Act XV of 1883 (United Provinces Uuaici 
palitk'fi)— ccncluded, 

and uolp.-i Lv b^<? been duly auihorised by the 
Board as a Board, Le has nj more “ lucua 
staniii to cause a prosecution to be instituted 
^rsonally than any other individual member. 
Rule 6 0 / the Rules framed under s. 12 of 
Act VI of 18()3 runs as follows: — " Any pm-oQ 
evading or abettiuR the evasion of the O lroi 
duties imposed in the schedule, shall be dtiiiud 
to hye commuted an infringement of a bye¬ 
law Assuming that the rule to have been 
legally made under that section, which is far 

frem clear, and that it was saved bv Act XV 

declared in s. 71 of Act 
AV of 18H3, coMiime in force until rtpraledby 
DOW rules made under such last mentioned Act 
and be deemta to have been made under that 
Act. lt> operation ie. therefore, subject to the 
provisions of Act XV of 1883. and among them, 
to that contained in s. C9. which makes it a 
condition precedent to the institution of a 

be a complaint 
Person 

autbontfd by tbe Hoard in that behalf 

677-Tw 8 A.' 

677= A W,N. 1886. 267. 

(11. 12) S. 71—See No. 10. .vMpro. 

Penal code. ss. 425 .426, 

29 A. 6G5=A.W.N. 1907. 170 = 6 Cr. L.J 13, 

Act I of 1891 (United Provinces Water-Works). 

[Amended, (j. P. act ll of 1895. Rep. 
JS 7/^? act I OF 1901. 

1908^' ^ ‘ ^ ^ j 

(1) —PuDisbment under— WhPtber bars coo- ’ 
viction under I.P.C-— See Penal Coop 

-3fA\V7 369=irOr JTs • 

— 35 A. 36l**i0 led. Cas. 239. 

(2) —Ss. 34, iO, il—Unoccupied house—Pav‘ ^ 

menl of loater-rale, no evasion of. —When a ! 
person omits to give notice of re-occupation of 1 
a house previously reported to be vacant, but 
pays water-rate for tbe period during which the 

house remained unoccupied, he is not guilty of 

Water. Works Act 

(I of 1891-. 8. 41 refers to a house, which has i 
been exempt from liability to the payment of ' 
water-rate, and the penalty imposed by it is . 

been paid and 
of payment. The’ 

object of the section is to ensure payment of 
water-rate, by reason of non-ocoupation for 

Cr*L J 283*'* ® A. 373=5 

(3) —S. 40— See No. 2, supra 

(4) —S. 41— See No. 2, supra. 

(6)—S. 46 (a)—Supply of water for domestic 
purposes-Repairing a house not a do^stic 
pUfpose-Ccnstruction of statutes.-Tho mS- 
pal water used (or repairs of a house is not used 
lor domestic purposes. ’• A provision in an 


I 8 —Untied Provinces /Ids— continued. 

Act 1 of 189! (United Provinces Water- 
Works)—conefuded. 

enactment imposing penalty must be construed 
strictly. S. 46 (n) of Water Works Act does 
I not impose any penalty on the person on whose 
behalf, but without whose knowledge and sane- 
, tion. the Municipal water is used for the repair 
of a house. Sat NaraIN HraSAD v. KING- 
Emperor, 12A.L.J. 288=13 Cr. L.J, 291 = 23 
Ind. Cas. 499. 

1 

Act I of 1892 (U. P, Lodging Hoasej. 

(1) S. 5 (2)— Reuses used by pragwal for ac- 
coiHuicdnftnfl pilgrims—License.—Where it was 
found that the accused, a pragwal, kept certain 
houses where be lodged pilgrims and received 
presenls from them, though no part ot tbe 
presents was expressly given as coosideratioo 
for the accommodation afforded to them by the 
accused, held, that be wis bound lo take out a 
license under N.W.P. Act I o( 1S92, as a portion 
of tbe value of those presents should be ascribed 
to tbe accommodation which waa given and 
received. Queen-Empress v. Behari Lal, 
20 A, 531 = A.W N. 1898. 142. 

Act III of 1892 (Village Courts), 

[Amended, u. P. act ll op 1894,3 
S. 7-3—See SANCTION TO PROSECUTE— 

Conditions requisite for grant of 

SANCTION, ETC., 6 A.L.J, 796 = 6 M.L.T, 98. 

(Hunlcipalitlee, amending Acts 
XY of 1873 and XY of 1883). 

] [Rep., u. P. Act i op i900. ] 

! (1)—O^ence under special Act. —Where the 

oiiOQce chirged is one uader a speoial Actj thB , 
guilt of the accused should be sr-rcctly proved. 

ABDUL Ghani V. Kino Emperor, 2 A.L J. 
411 = 2 Cr. L.J. 332. 

Act I of 1900 (U, P. Municipalities Act, 1900). 

[REP.INPT. AND AM.. U.P ACTVOP190t, 

S. 128 (c) REP.. ACT I OF 1904. FROM DATE 
NOTIFIED UNDER S 11, THEREOF, SS. 36, 
42, 70. 104, 123 (i). 130 162. 163. 193 (3) AM , 

S. 157-A IN.. U- P. ACT I OF 1907.] 

enactment, construction of.—h 
punitive enactment must always be strictly 
construed. PaTANDiN v. Kinq-emPBROR, 

2 A.L.J, 26 = A.W N 1905. 19 = 2 Cr.L.J. 19. 

(2\—RigJi(of accused to challenge validity of 
order under s. Notice—Retrial. —ko acoused 

person is not prohibited from challenging the 
validity of a notice issued under s. 88 of tbe Act,, 
where tbe Board’s order is wholly ultra vires> 
Ohhote V. Municipal Board of Lucknow, 

® o<?; C^’.i 15 Cr. L.J. 377 

= 23 Ind. Cas. 745 = 12 A.L.J. 254 = 36 A. 186.] 

^ jDe/intfion.-A lane 

WDioh though at one time private property, bad 
been for upwards of thirty years used by the 
publio generally and bad been lighted, drained 
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S.^Vnited Provinces Acts —cootioued. 
Act I of 1900 (U. P. Muaicipalitied Act, 1900) 


5 .—United Provinces Ac^s—continued. 

Act 1 of 1900 (U P. Municipalities Act. 1900) 

contDiucii 


and swept by tho Municipality, is a street with* 
tu the meaning of s. 3 of Act I of 1900 nnd is not 
the le^s % street, because it bappeued to be a 

enf-rfe SIC. Municipal board of Bulvnd- 
SHAR V. DaKHAN LaL, A.W.N. 1908. 15 = 5 
A.L.J. 45. 

(4)—3 (9) ‘Vreef*’ or “re-ersef,'* meaning of 
—Covered balcony,—Cl. 9 of s. 3 of tho Islauici* 
palities Act is not exhaustive, but it may fairly 
be taken as a guide to tho nature of aois wbicb 
fall within tho words erect '* or “ ro^erect ’* a 
building. The construction of covered balcony 
on the spot where some kind of balcony at tirst 
existed does not amount to a material alteration 
or enlargement of any building. 8HIAM LaL 
V. KING'EMPEROU. 9 A.L.J. 694 = 14 Ind. 
Cae. 602 = 13 Cr. L.J. 2S0. 


(6) —5s, 3, 87— Rules forbidding * erection or 
Tc^erection of any building' without sanction^ 
scope of — Byelaws, interpretation of. —Au 
oooupier of a house in the Civil Station of 
Allahabad, who got iuolosed, by means of 
kanauts, or oanvas screens, a small piece of 
ground adjoining bis bouse, without obtaining 
permission to do so from the Municipal Bo^rd, 
was charged and convicted of an oSeoce under 
a rule made by the Municipal Board, with re* 
ference to s. 87 of the Act, which required that 
its previous sanction must be obtained to the 
erection or re^erection of any building in the 
Civil Station, Held, on revision, reversing 
the above conviction, the mere inclosing of a 
space by canvas screens cannot be considered 
as 'erecting or re-erecting any building ’ which 
words necessarily convey with them an idea of 
permanence with utility. If such a mere in* 
olosing as the above is an offence, the person 
inclosing would have, every time bo puts up a 
shelter (e.p., for bis paokba cooly or gardenerK 
to go through the difficulty of applying to the 
Municipal Board and awaiting their sanotioo 
or refusal lor a long time before be could ven¬ 
ture to make the enclosure in time. If the 
legislature intended to restrict the rights of 
Municipal citizsns to such an extent, its 
mtentiou should have been plainly manifested 
and put beyond reasonable doubt. It cannot, 
therefore, be that the said 8 87 has been in¬ 
tended to bring temporary enclosure of the 
above description within its purview and that 
of the rules framed under it. The recognised 
rule of interpretation in the case of such bye¬ 
laws 13 that any words contained in it should. 

possible, be so interpreted as not to 
muitate against and curtail the general rights 
subject as regards property. KAMTA 
BOAUD op ALZiAHABAD, 
= 1903, 262 = 

Z Cr. L.J. 798. 


(6) Ss. 65 (c), 168 —dels on private drain 
not punuhabU, conetruclion of Act.—Tho 
Mumoipaluiea Aot ia a local Act of a highly 
teohnioal oature aad one wbioh touches the 
private rights of mdividvuU. It has. therefore. 


to be most oirolully construed, and if tho 
inicntiou of tho friimors of the Act was to 
include an act dv'ino upon private property, 
which might ro'^uH in some obstruction of 
public property at some distance from the place 
where tho pbys cal obs.trucf luii nok place, it 
should have been ptoVKied f<ir in a luoro parti¬ 
cular language than bi'* bt.on done in s. 1G3, 
Where, tborefore, certain per<f*ns wrro convict¬ 
ed of bavieg, without pf^rmis^inn frf>ni the 
Municipality, obstructed a drain found to be 
tbeir private property. hfU. I hit the conviction 
wafi bad. DassU V. KlSG-KMlMiUOR, 6 A.L J, 
S44 = 2 lod. Cas. 408. 

(7) —5. 60 V2) — Offence under Special Acl — 
Evidence for the prosecutio7i meagre, — Where a 
person is accu^ci of an ofTence under a Spc'cial 
Act, tho guilt of the accused oueht to be dis¬ 
tinctly proved. The Court should base its con¬ 
viction not on the woikncss of the defence, but 
on the strength of tho prosecution. AliDUL 
GHANl V. Kino Empkror, 2 A L J.411 = 2 
Ct.L J 3S2. 

(8) —Ss. 28 and 87 {3)^Application for per*^ 
missio7i to huild-^Imvhed permission—Power to 
erect necessary seaffol ling^—Wbcce application 
for permission to build has been made to a 
Municipal Board, and tho period mentioned 
in 8. 87 (3) of the Municipalities Act. 1900, has 
expired, the applicant is in the same position 
as if tho erection of the building specified in bis 
application had been formally sanctioned by the 
Board. A sauciion, express or implied, to the 
erection of a specified building, necessarily 
carries with it a right to put up such ordinary 
scafiolding as would be ncuersary under ordinary 
ciroumstances for the execution of the work. 
EWFKUOR V. GOKUL. A.W.N. 1907. 251«7 
Cf.L J. 233 = 29 A. 737. 

(9j—5. 87 (1)— Public place defined. —The 
term public place " as used in s. 87 (1) of Act 
I of 1900, means a public place to wbicb the 
public have a right of access by permission, 
usage or otherwise, not merely a place wbioh 
any member of the public is physically able to 
walk upon, or any place wbicb lies open to 
public view. BhairON NaTHv. MUNICIPAL 
BOARD OF BENARES. A.W.N. 1901, 56. 

(10) —S. 87— See Nos. 0 and 8, supra, 

(11) —Ss. 87, 88 and 1^7-Disobedience of notice, 
under one section—Prosecution under another— 
Legality of notice to make construction — Con* 
struction after 16 days—Effect of. —Where a 
notice is issued by the Board under s. 83 but 
not under 6. 67, there can be no prosecutsoa 
under s 87. Where a person applies to the 
Board for permission to builds and on notice 
not being taken of that application, be sends a 
written reminder to the Board and after 15 
days of the receipt by the Board of that remin¬ 
der makes the oonstruotion complained oft held 
that the Board should be taken to have sano- 
tioned the oonstruotion and there can be no 
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Act 1 of 1900 (U. P. Uuaicipalities Act, 1900) 

— continued. 

prosecution of the applicant under s 37 (5). 
Ra.m Nath v. Municipal board of Mut¬ 
tra. 12 A L.J, 740. 

(I Jj—Ss. 87,132— Order under s. 82— Appeal. 
— No prohibition, notice, or order under s 67 
of Act I of 1900.13 liable to be called in (^uostion 
otherwise than by an app. al under s. 152. 
Empuror V, ShaUI, 26 A-3S6 = A.W.N. 1904. 
87. 

(13)—Ss. 87 a«d 132 -Blnckincf up archways 
of verandah abiitimg on puttie street. —A pcrsiin 
converted an open verandah abultinj; onapub- 
lic street into rooms by filling up the arohes 
with bricks ; held that this was clearly re-erect- 
ing his building and that, as be did not obtain 
the .oanction of th« Municipal Bjard to such 
re erection, he committed a breach of a. 87 , and 
WAS liable to punishment iunler s. 132, but not 
to the extreme penalty provided by the 'oction 
Empfror V. Jaoxrnath Prasad, A W.N 
1904.233. 

87 (1) (rt) and 132—ou u 
public street " meanini) of.—The words 
ting on or adjoining a public street " as used in 
6. 87 fl) (n), N.W.P. aud Oudb Man iciprilitics 
Aot, 1900. could t».)t bo construed as applicable 
to an erection which was distant at its nearest 
point some 20 or '15 feet away from a public 
street KING-EmPBUOR v. MaKUND LAL. 
A. W.N, 1901. 203. 

(J5)—55. 87 and 157 —Addition of masonry 
edging to a kutcha ebabootra — material 
<Hferafiou.—-The addition of a masonry edging 
to an already existing kutcha chaboolra which 
causes no change in its shape or situation is not 
material alienation of the chabootra, and no 
previous sanction of the Municipal Board 
necessary for such alteration. 3eld also that 
no one can be convicted of a poss'ble offence 
which he might perhaps commie in future in 
regard tn the Munioioil Bye-Laws. R.anHa 
Ballarhv. Kino-Empkror. 12 A.L.J 227 » 

15 Cr. L J. 240 = 23 lod. Gas. 192. 

—Ss. 87 (1) (a) and 147— a grain- 
pit—No permission — Brectxon or re-ereetton.— 
Digging of a grain-pit does not amount to 
ereotiou or re-erection of a building within the 
meaning of s. 87 (U {a) of the Municipalities 
Aot, and a person digging such a pit without 
the previous permission of the Muninipal Board 
oanuot be convicted of an offence under s. 147 
of that Aot. Uar SaRaN D.AS v. KING-Eai- 
I’BBOR, 11 A L.J. 688 = 20 Ind. Cas. 6ll = 14 
Cr. L J. 431. 

(17)—Ss. 87 (5), 149, 152— Legality of noftce 
and validity of conviction under s. 149—6’. 152 
applicaiionof.S. 87 of the Municipalities Act,’ 
1900, was not intended to empower a Board to 
require a mao to pull down his house, though 
it had been standing there before the passing 
of the Act. If the Board have no power to 
issue a notice under a. 87 (5). it oaonot be oon- 
sidered to be a notioe under that section and the 


8.—United Provinces 4cfs—oontioued. 

Act I of 1900 lU. P. Huniclpaiities Act, 1900)- 

—‘Continued. 

provisions of s. 152 do not apply. When the 
Board issued such a notice and it was not com¬ 
plied with a prosecution could not be enter¬ 
tained. Ram Dyal v. King-Emperob, 7 A. 
L J. 1075 = 8 Ind. Cas. 569. 

(18)— S. 88— Street — D'finition —Authority 
tn order removal of iuifdiwi?.—The fact that 
the place on which ihe walls in question were 
erected, was a public way in 1881, does not 
establish that the place is a street in 1906, ss 
detioed in Aot 1 of 1900. Where the walls were 
erected with the express permission of the 
Municipal Board in 1681 aud wore used by the 
owner exclusive for 25 years, on a finding tbat 
the wails did not overbaog or project into a 
street, held tbat the Municipal Board were not 
justified in ordering a removal of the walls 
under s. 88 of the Act., ALOPI DiN v. THE 
Municipal Board. A.W.N. 1907. 2 = 4 A.L. 
J. 8. [ii., 33 A. 147 = 7 A.L.J. 1073 = 8 Ind. 

Cas. 5G9.J 

—S. 88 - See No. 11 , supra. 

(20) —Ss, 88,91 and I'Vt—tio-bnilding without 
sduefton of the Board of a screening wall of a 
privy which had fallen doion—Notice under 
s. 91 bad — lie-building without sanefion of a 
balcony overhanging road — J^oii'ers of the 
Board to get it demolished under s. 88 unlimited 
-—Proviso to s, 88— litghl to compensation — 
Suit to be filed in case of refusal to pay.— 

A Aluuicipal Board is not competent to issue 
uotioe, uadcr 8. 91 of the Municipalities Act, 
to demolish the upper portion of a screening 
wall of a privy which had fallen down and had 
beeu re-built without the sarictiou of the Board, 
and where such a notice was given and dis¬ 
regarded, the accused could not be convicted 
under 3. 147 of tbe Municipalities Aot. Where 
a balcony overhanging a public road fell into 
disrepair aud was ce-coQHtructed without the 
sanction of tbe Board and a notioe was given 
by tbe Board under s. 83 to remove tbat 
balcooy, th^t tbe powers of the Boerd io 
giving notice under that deotion wore not limit-- 
od to cases in which tbe struoture was danger¬ 
ous to the public or was insanitary or to oases 
of a similar naturo, that it was not necessary 
for the Board to mention in the notice the 
aED">unt of compensation or its willingness to 
pay the same, and a settlement of the question 
of compensatiOQ waA oot a condition precedent 
to the giving of notice under s. 88* and if the 
notico was disregariJed the oonviotion under 
s. 147 wa?agood one. The proviso to 8. 88 only 
gave a right to the owner of the house to get 
compensatioo which, if the Board refused to 
pay, could be sued for. Nakna MAD v. MUNICI¬ 
PAL BOARD, Mathras, II A L J. 488»39 A, 
375=20 Ind. Cas. 405=13 Cr, L. J. 421, 

(ai|~Ss. 88 and U7—'* Public place,con- 
etructionof—Condition to be legally enforceable 
/or a conviction for an omission under 147,-^ 
The term Public place means a place to* 





797 


THE ALL INDIA DIGEST. 


798 


S 4 —United Provinces /4 cfs—oontiuued. 

Aot 1 of 1900 (U. P. MonioipaUties Act. 1900) 
—con^tuned. 
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which the pubiio have a right ot access by per* 
miesioD. mortgage or otherwise, not merely a 
place which any mombet of the pubiio is pb>si* 
oally able to walk upoD« or auy place which has 
beeo opeo to pubiio view. In order to convict 
and sentence a person under s. 147 for an 
omission to comply with a condition subject to 
which permission was given to him by the 
Board, it must be shown that the permi^^iou 
was required by law or the condition was one 
which could be legally entorch'd. Bhaihon 
Nath v Municipal board of Benares, 
A.W.N. 1901. 56. (17 A. 61 G. H ) 


(22)—Ss. 88» li7 and i52--Eemoval of build¬ 
ing ^Right of accused to challenge validity of 
order under s. 88— Notice — Re^t^ial — Held, that, 
by 8. 152 of the Act an accused person not 
prohibited from oballenging the validity of a 
notice issued under s. 88 of the Act, where the 
Board’s order is wholly ultra vires, CHHOTE 

V. Municipal Board of Lucknonv, 9 O.C. 
29*8 Cr. L J. 209. [F., 15 Or L J. 877 = 23 

Ind. Gas. 746*12 A.LJ. 254 = 36 A. 185.] 


(23)—Sa. 90. 91—See MUNICIPALITY. AAV. 
N. 1905, 79. 

(28*a)—8. 91—Nos. 20 and 23, supra. 


(24)—3.128 (fe) (1)— Place of public enter¬ 
tainment and resort, meaning of—^Street and 
patri adjoining the street, not a place of public 
entertainment and resort ^Righl to sell food 
articles without permi:»5ion 0 / the Municipality 
to frame rules—Powers of Municipality 
^Interpretation of statutes—Enactment en¬ 
croaching upon subject's right, —A Municipality 
has no power to make rules under s. 128 (6) (1) 
o! the Municipalities Aot, charging fees (or 
liocDees to hawk (or sale articles of food on a 
pubiio street and the patri adjoining thereto. 
The words * place of pubiio entertainment and 
resort’ in s. 128 (6) cannot be read disiributively, 
do not include a street or a patri 
adjoining a street. In construing an Act eo* 
croaobiog on the rights of subjects, the Courts 
haVe a right to expect that the Legii«lature will 
xnamfeat its intention pUinlyi if not in express 
words, at least by clear implication and beyond 
reaRonable doubt. IM\MI v. EMPEROR. 13 

. ®89-16 Ind Cas. 333 = 10 A.LJ 426 

^00 A. 24 . 

.. (*)—iVunicipalfluiei- 

iJaftdiiar,’' meaning of seller. —A dandidar, 
who only weighs thioRs brought to a market 

o? ‘’heae thiiiga. Jab- 

BAB SlNOH 7. EmPEROB. 13 Cr, L J. 797 = 17 
IDO. Las. 641. 


A ^3**- Bue-laws frame 

under the Aet—Thetr reasonableness.—All byi 
laws and tu es of the same nature have to I 
very carefully construed, and the invatiabl 

jriLi ’“i’ll!" be construed i 

favour of the Buyeot. The rule of law prevai 

log in England, that a bye-law may b 


examined in order to di>cover wbetbor it is 
reasonable in itself, is a very sound rule, and 
is also applicable to bye Kws framed in the 
exercise of their statutory powers by ^lunicipal 
Boards iu Ind'a. /i(W. that a bye-law framed 
under s. 128 (c) of NAVJ\ and ouoh Muuici- 
palicies Act (I of 1900), prohibititig sorviiUs, 
except those in attendance upon tbrir master, 
from using a particular road, is not a rta<onablo 
bye-law and should nnt he given to. 

Emperor v. Balkishan, 24 A 439 = A W,N. 

1902, 117 

(27) ' Ss 128 (c), Vil —Bye^lnir Juld to be 
unreosonable and %ti enforcement refused. 

English law as to the necessity of bye laws 
being reasonable is applicable to byo Uws 
framed in the exercise of their statutory powers 
by Municipal Boards in India. The ^lunicipal 
Board of Naini Ta] passed a bye-law under tbo 
power'* conferred upon it by p. J28 (c> of U.P. 

Aot I of 1900 lo tbe following effect :—No 
coolie, whether bearing loads or not, no servant, 
except in attendarice on bis master, and no 
prostitute shall use the upper North Mail (one 
of two parallel roads running along the tjortb 
side of the Naiui Tal lake)at any time.” Held 
that, as regards tbe word ** no servant, except 
ID attendance on bis master.”—this was under 
tbe circuuistaDcos an unreasonable bye-law, 
and tbo Court dccliocd to give effect to it. 
EiMPBUORv. BAL KlSHEN, A W.N. 1902, 117 
*24 A. 439. 

(28) —8. 132—See Nos. 12, 13. 14, 26 and 27, 
supra, 

(29) — Ss. 132 and 147— Conviction for failure 

to remove certaiji building—SeyUence of aaily 
fitie on second conviction for failure to remove the 
structure — Prospective fine—Rule (2) of ss. 128 
Q7id Held, that the imposition of a pro- 

speotivo fioe is illegal. Bold, further, that the 
words “ fir^t conviction ” in ss. 132 and 147 of 
the NAV.P. and Oudb Municipalities Act make 
it clear that tbe Legislature contemplated a con¬ 
viction for ao original ofienco or disobedience of 
a lawful order and subsequont convictions for a 
continuation of, or persistence in, an original 
ofience or diHobodi'^nce. Ma^ADKO PrashaD 

V, Municipal Board, Lucknow, li o C. 122 
= 7Cr,L.J 494. 

(30) — Ss. 133, 168— Resolution of Mwiicipalxty 
neither pubhshed nor sanctioned as required by 
s. 133— Breach of such resolution, whether 
pU7iishable, —Tbe accused dug a certain grain 
pit on his own land in cootravontioo of rosolu* 
tion passed by tbe Municipal Board of Ghazia- 
bad. The resolution bad neither been publish¬ 
ed nor sanctioned ae required by s. 133 of the 
Act: Held, that the accused could not be con¬ 
victed for tbe breach of such a resolution. Hab 
8AR4N DAS V. Empebor, 14 Cp.L J. 576 = 21 
Ind. Cat. 176. 

(81)—S. 147—W in 9dvanwBJom CLccntinu- 
ing breach, vahdH^f.—Thi LL m 

lligh c.^rt ■ ' 
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of so much Gne per day as long as a building, 
not built io accordance with tbe plaa submit¬ 
ted to tbe Municipality, continues to stand, 
pissed in advance, whilst sentencing tbe 
oSendcc io respect of tbe original breach, is not 
a valid order There must be proof of a con¬ 
tinuing nuisance before tbe jurisdiction of tbe 
l^Iagislrate to make such an order arises. 
Emperor V. Wazir ahmad. 24 a, 309*A. 
W.N. 1902. 70. (27 C. 565, F.) {li . 7 Cr. L 
J. 451«110.C. 122.] 

(32) —S. 147 —Duildhff ereefed 7viChofd sanc¬ 
tion—Second 2 ^^os^cuiion,—Ooe B D, built a 
wall without the permission of tbe Municipality 
where tbebouso was situate. B.D. was. there¬ 
fore, prosecuted uoder s. 67 of tbe Act and 
convicted. He wa^ sentenced to pay a Gne of 
Rs. 20, but tbe Magistrate trying the case did 
not impose a recurring fine. During tbe pend¬ 
ency of those proceedings, the house was trans¬ 
ferred by B.D,, to a minor, of whom S.D., the 
applicant, was the guardian. After a termina¬ 
tion of tbe above proceedings, tbe Municipal 
Board again lodged a fresh notice and ordered 
the applicant to pull down the wall. On a dis¬ 
obedience to the notice, the guardian was pro- 
secuted and couvicted, Beld that, in face of 
the previous conviction, uo subsequent convio* 
tioQ of tbe applicant was permissible. Tbe 
maxim of **vevio debet bis i>^.rarr*was applied. 
BRIDIIAR V. KiNO BMPEROR, 8 O.C. 219^2 
Cr.L.J. 911. [Bm 7 Cr, L.J, 454*11 O.C. 122.] 

(33) —S. 147—ProsecufioH under—Decision o/ 
Civil Court in favour of (he accused—la ac¬ 
cordance with a decree of tbe Civil Court passed 
in favour of B against the Municipal Board of 
Etawab. B erected certain buildings. The 
Board objected and the Civil Court ordered 
demolition of some of the buildings and allow* 
od others to remain. Duriug the pendency of 
the proceedings in tbe Civil Court, the Board 
instituted proceedings against B in the Crimi¬ 
nal Court. Held that it was not open to tbe 
Board to prosecute B in respect of the buildings 
ponding tbe decision of the Civil Court, and to 
continue the prosecution after its decision. 
The provisions of tbe Municipalities Act were 
not intended to enable Municipal authorities to 
override tbe decision of a Civil Court where 
that Court bad jurisdiction. BALDED Prarad 
V. King-Emperor, 7 A L J. 739=7 lad. Caa 
288*11 Cr.L J. 44S = S2 A. 620. 

(34) —S, 147—Muntcipaftfies Act—Powers of 
Municipal Board to require a person to vacate a 
shop,—The Municipal Board has no power to 
require a person to give up hia shop situate on 
land, not belonging to the Municipality, of 
which such person is lawfully )□ possession 

JIWA V. King-Emperor, 10 A.L.J. 286 = 17 
Ind. Caa. 713=13 Cr. L.J. 811, 

fS5)—5. 1^7—Disobedience of notice— Prose¬ 
cution for continued disobedience,—Aftei a eon- 
viction under a. 147 of the Munioipalities Act, 
the person convicted cannot challenge the 


S.—United Provinces >4cfs—continued. 

Act 1 of 1900 (U. P. Mooicipalitiee Act, 1900) 
—continued. 

correctnes'S of the conviction and show the 
illegality of the Board's notice as often as he is 
prosecuted for continued disobedience of the 
order of tbe Court. SITAL Parshad 
Municipal Board of cawnporb. 12 A.L. 
J. 995*36 A. 430 = 15 Cr, L.J, 571 = 23 Ind. 
Caa. 323. 

(36) — Ch VII, s. \^7—Prosecution for disobe¬ 
dience of notice—Validity of the notice to be con¬ 
sidered. —No one can be convicted of disobe« 
diouco of a written notice of a Municipal Board 
for demolitioo of ccctain constructions, uolesa 
the Court is s^ti^Ged that wbat bo bad disobeyed 
is a notice lawfully issued by the Board under 
the powers oonferred upon it by the Munioi* 
palities Act. King Empbror v. PI.^RBALL 
12 A.L.J, 254*36 A. 185 = 15 Cr. L J. 377=23 
Ind. Caa. 745. (9 0 C. 29. 20 A. 501, R.) 

(37) —B. 147—See Nos. 11, 15, 16, 20, 21. 22 
and 29, supra, 

(38) —8. 149—See No. 17,s«2^ra, 

(39) —5. 152— Disobeuing a tot it ten notice^ 
Validity of notice contested on the ground that it 
is not a lawfully issued notice—Magistrate-^ 
Duty o/. —8. 152 of the Municipalities Act is no 
bar to the accused setting up tbe defence that 
the notice was not lawfully issued by the Boardi 
and the Magistrate enquiring into it was bound 
to call upon the pro.^ecutioo to produce evi¬ 
dence to show that it was a notice lawfully 
issued by the Board or bv the authority of any 
person to whom the powers exercisable by tbe 
Board as a whole had hoen lawfully delegatedi 
Hazarl Lai v. King-Emperor. 12 A.L.J. 312 
*36 A, 227 = 15 Cr. L.J. 574 = 29 Ind. Cal. 
326. 

(40) —S 152—Se^ Nos. 17 and 22, supra. 

(41) —S. 167— Cattle-trespass—Legality of 
conviction —Co«sfr?<cfion of Acts,—Tho accused 
got a buflUo released from the pound, at the 
instance of bis master. Sometime after, tbe 
buffalo was found to have trespassed upon the 
land of a private p(}rsoQ. The accused waSi 
on these facts, convicted of an offence uoder 
8. 167 of this Act. Held that, trespass upon 
land not being within tbe contemplation of the 
BcctioQ in question, the eoope of which is to 
prevent danger, alarm or annoyanoe to any 
person, the conviction was illegal. Punitive 
enactments must bo strictly construed. KING- 
Emperor v. Patan Din, A.W.N, 1905.19^ 

2 A.L J. 26 = 2 Cr.L.J, 19. [F„ 29 A, 565^ 

A.W.N. 1907. 170*6 Cr. LJ. 313.] 

(42) —S. 167—Penal Code, ss. 425 and 426-^ 
Deyinifton—A/isc/ite/,—Certain cattle beloogiog 
to one M, H , upon various occasions when in 
charge of a servant of M. H., strayed, or were 
driven, into the Government gardens at Saba- 
ranpur and there caused damage. Held that 
M. H., could not, on these facts, be convicted 
of tbe offence of mischief. Held, also, that 
8. 167 of the Municipalities Act, 1900, did not 
^PP^7f that section being one dealing with 
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3.—United Provinces 4cis~coQtiDued, 

Act 1 of 1900 (U. P. Municipalities Act, 1900) 

—conc^ui^d. 


o&encds against the person. EmpbrOR v. 
Mshdi Hasan, 29 A. 565==A.W.N. 1907, 170 
«6 Cr LJ- 13. (U W.R. 31, 7 B. 1‘2G, A.W. 
N. 1905. 19, F ) 

(43)—S. 16S—Ordt?r to vacate land^ conviction 
on failure to complp xvith—Daily fine, legality 
of.—Seld^ that s. 168 of the North*Wcst Pro- 
vioces and Oudb ^lunicipalities Act (I of 1900) 
does cot authorizd the impositioo of a daily 
fino. Ramjas V. MUNtciL^ATj Board, LUCK- 
^^OWt it O.C. 121. B^8 Cr L.J. 228. 


(44) —S. 169 —See Nos. 6, 30, supra. 

(45) — Ss. 163 and 170 —Leaving the carriage 
tn a thoroughfare pending harnessing ^nailing 
place^Whether an offence — Power of Nazal 
Darogha (o make complaints .—The accused qd* 
barcessed bis horse from bis carriage on the 
roadside, placed the former io its stable and the 
oarri.age in the ooaoh-bouse. The vehicle did 
not stand for any ocosiderable length of time 
upon the public road. Held: that the act was 
not an oSeace under s> 166 of the Munioipali* 
ties Act, It was also not an oSence under 
e, 170 of the Act, as the accused cannot be said 
to have used the public road as a haltine place 
for the oarriago. Held : also that the Mauici* 
pal Board oannot. by any resolution of its own. 
extend the scope of s. 170 of the Municipalities 
Act. Held: further that a Nazul Daroga has 
no power to make complaints of offences under 
6, 170 of the Act and prosecution instituted 
00 bis Qomplaiot canoot be entertained^ Nalin 
Kumar Mukrrji v. King-Empbror, it A. 
L J, 721«14 Cr, L.J. 523^20 Ind. Gas. 1003. 

(46)—8. 170—See No, 46, supra. 


(47|—S* 183—Jurisdiction of Civil Courts.^ 
A Municipal Board granted permiesioo to £ 
(or building a temple. The District Magistrate 
acting under e. 183 of the Municipalities Act 
made an order cancelling the permission giver 
by the Municipal Board, and the Local Govern 
meat confirmed this order of the Districi 
Magistrate, B brought a suit for a deolaratioc 
that he had a right to build the temple. Held, 
that the suit was not maintainablo ; held, 
further, that the Civil Court had no power tc 
disturb the order of the District Magistrate 
who acted within hie jurisdiction, and whose 
order bad been duly confirmed bv the Local 
Government. BULAKI Das v. The Secrb 
State for India, 6 A L.J. 498^81 
A. 871-1 Ind. Gas. 896. (2 A L.J, 222, AppL 

, ^®7—Power of Magistrate dismissing 

oOjeeixon peixixon againsf certain election U 
award costs.—A. Magistrate has no power t< 
award coets to be paid by a defeated petitionei 
who petitioned to set aside a Municipal eleo 
tiOQ. It 18 even doubtful as to whether or nol 
there is any necessity for eeeking to set asidi 
the order of the Magistrate, and whether tb( 
petitiorier is not entitled to treat the order, sc 
far as it awards costs against bim. as wasti 

S^*a7B Qibwar LaEi, 8f 

A. 479-A.W.N. 1906, 97-8 A.L.J, 420. 


61 


d. — United Provinces 4cfs—cootinuod. 

Act II of 1901 (Agra Tenancy). 

(11—S. 131 —Pt'^/vr of niniti (o nijourn sile— 
Obstruetton at adjourned sale - Penal Code, 
s, 184, offence under — An ainin, deputed to 
hold a s^lo under chip. IX oP the Act, ad* 
journed it fo another elite (nr piucity np bidders ; 
the condilikiiis liid down lu s. 131 of the Act 
for an adjoafnni''nt of sale did uot rxi.st in tho 
case. On the aJjiurned date of sale, the Amin 
was obstructed. The obstructors wore convict* 
ed of an oflence under s. ISl of the Penal Code, 
i7rf i, the Amin not having the p*>\ver tn adj >ura 
tho sale, under the circumstances, tho O'jj^truc- 
tion did not constitute an ofTenco under s. 181 
of the Penal Code. KMITCROR v. TaR.I SING If 
AWN. 1909. 65-27 A. 480. 

Act III of 1901 (U.P. Land Revenue). 

(11-S3. 32, 46, 231—Fenae Code, 
8, 176, 10 O.C, 238*^6 Cr. L.J. 301. 

(2) —S. 4G—iVuaZ Code, s, 176 —Fads to be 
proved for justifying conviction. —The accused, 
certain Zimiudars, were convicted of snofienoe 
under s. 176, PcdaI Code, roid with s. 4G of tho 
above Act, for not having given information to 
Pulwnris, preparing the Jamabandis, regarding 
cnhanceinont of rent of oertaio teuants. It 
was foutid that enhancement had been mide. 
There was nothing, however, to show that the 
Putwans or A'aunnj7oes made any rcqnisitioo of 
the accused for any particulars. Held, the 
coovictioQS were wrong. To sustaiQ a convio* 
tion, there must be evidence to show that a 
particular Putwari or Kanaxigo called for a 
particular informatiou from a particular 
Zamindar and that the latter either refused to 
give the information or g ive ioformation which 
was false* In the absence of such a requisition 
or oompliaoce therewith cr a compHance there* 
with truly, the Zimindar ought not to be 
convicted. Mere abstinence, on the part of a 
Zimindar. to go to a Putwari or Kaiiango and 
give him information as to the rent of a certain 
tenant or tenants having been enhanced is no 
offence. KINO-EMI’EBOR v. JankI SINGH, 

8 O.C. 128-2 Cr. L.J. 307. 

(3) —8. 46— S^e No. 1, supra. 

(4) —Ss. 142, 143 and 149—See ESCAPE FROM 
LAWFUL CUSTODY, 7 A,L.J, 21, 

(5) —S. 143—See No. 4, supra. 

(6) —Bs. 147, 195, 196—See PENAL CODE, 

e, 173, 6 A.L.J. 777. 

(7) —Ss. 147, 227, 228— See PENAL CODE, 
FS. 362, 353, 4 A.L.J. 132-29 A, 272-A.W.N. 
1907, 42 — 5 Or, L.J. 110, 

(8) —S, 149—See No, 4, supra, 

(9) —S. 195— See No, 6, supra, 

(10) —B. 196—See No, 6, supra. 

(11) —S. 227—See No. 7, supra, 

(12) —S, 228—See No, 7, supra. 

(13) —8* 234—See No, 1, supra. 
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8.—United Provinces /4c<s—ooDcluded. 

Act lY of 1910 lExciae). 

(U—S. 83— Code of CriniinaiProcedure, s. 537 
—Stnrch rciOioul n-arrant—Mixture of cocaine 
and anothtr drug foioid—Searchtllegnl .—The 
police on information received, searched without 
a warrant the bouse of the accused and found 
there a mixture of cocaine and another drug. 
Eeld that the case did not come under the 
provisions of s. 50 of the Excise Act and the 
search without warrant was illegal. Held, 
further that the illegalitv of the search was no 
bar to the conviction of the accused, when there 
was evidence of the finding in his bouse of an 
excisable article for the possession of which he 
had no licence KING EMl'EROlt v. ALLAHOAD 
KHAN.lt A.L.J, 442*19 lod. Cas. 332*14 
Cr. L J. 236 = 33 A. 358. [/J . 35 A. 575 = 11 

A.L.J. 933 = 15 Cr. L.J. 19 = -22 Ind. Cas. 1G3.] 

Act II of 1911 (Motor Vehicles). 

(1) -S. 1316) —' Kmphj,s,‘ meaning of- License 
to drive a motor, — Held, that the ' employ.s ’ as 
used in 6. 13 (6) of the Motor Vehicle Act (II of 
1911) means ‘ has ’ or ' retains ’ in his employ 
and not 'takes into bis employ.' Held further, 
that the section provides iniprintis for the case 
of a man who at the time in question is driving 
a Motor Vehicle without a license, and therefore 
clearly refers to the case of a license in force at 
the time of such driving. ALI 

Mahammad Khan v. kino Kmi’eror, 17 0. 
C. 311 = 19 Cr. L J. 677 = 25 Jnd Cas. ilXIS. 
Acting Judge of the High Court. 

Power of Governor-General in Council or 
Governor in Council rr Lieutenant-Governor to 
appoint an—See ST. 24 & 26, Viot. C. lOl, es. 7, 
16, 16-a, 136. P.B. 

Actionable Claim. 

Purchase of, by pleader—Professional mis¬ 
conduct — Sfc Legal Practitioners — 
Pleader and Client, 23 M.L.J. 447 = 1912 
M-W.N 1029 = 12 M.L.T, 61.5 = 37 M. 238=13 
Cr. L.J- 800 = 17 Ind. Cas. 544. 

Actionable Wrong. 

What is an—Sec PENaL CODE, ss. 2, 499, 
500, 17 C.W.N. 297 = 14Cr. L.J. 100 = 19 Ind. 
Cas. 660 = 40 C. 433. 

Act. Construction of. 

See statutes, construction of. 

Act of State, 

(1) —Arrest and detention of a Mnhomedan 
subject of (he Crown under Reg. HI of in 18. if 
act of Stale —Where a Mahcmedan subject of 
the Crown was arrested in Calcutta, taken intii 
the Molussil, and there detained in jail, under 
a warrant of the Governor-General in Council 
in the form prescribed by Reg. Ill of 1818. it 
was held that such arrest and detainer were 
Dot acts of State, but matters cogoiiiable by a 
Municipal Court. In the matter of AMEER 
KHAN. 6 B.LR. 392. [R.. 36 M. 72 = 23 M. 

L.J. 393=1912 M.W.N, 1012 = 16 Ind. Cas. 
755 = 13 Cr. L J. 723 = 13 M.L.T- .367. 39 C. 
164=15 C.W.N. 1053=14 C.L.J. 376 = 12 Or, 
L.J. 605.] 


Actor. 

Contract to serve as. in theatrical Company 
—S^e ACT XIII OF 1859, s. 2, 28 P.R. 1904, 
Cr. 

Additional District Magistrate. 

(1)—Crim. Pro Code (1898), ss. 10 (2) and 
435 ( 1 ) — Relation betiueen Additional District 
Magistrate and District Magistrate — Additional 
District Mrnisfrate inferior to District Magis- 
j Gvife—ifevrsion.—The Court of a Magistrate of 
the First Class, appointed under s. 10 (2), Grim, 

; Pro. Code, to be ao Additional District Magis¬ 
trate, is an inferior Criminal Court, situate 
: within the local limits of the jurisdiction of tbs 
District Magistrate, for the purposes of s, 435 
(1) of the Code. Tlie Code of 1898 did not 
except Additional District Magistrates from 
supervision by the District Magistrate and 
j Additional Di-st-rict Magistrates are obviously 
, not inferior tc Sub-Divisional Magistrates. 
Crown v. Ajidul. 25 P R, 1908. Cr.=9 Cr. 
L J. 104. (38 P.R. 1885. Cr.. Appr.\ 9 B. 100, 
13 C. 473, P.B.; 8 M. 18 P.B,, R.) 

' See Crim, Pro. Code (1899). ss. 10 (2), 
12. 528. 34 0. 918 = 6 Ct. L J. 360. 

Additional Evidence. 

Remand by appellate Court for—and find¬ 
ing illegal—See Crim. Pro. CODE, 1898, 

6. 428, 1914 M.W.N. 778. 

Duty of appellate Court—Admission of addi¬ 
tional evidence—Reliance upon matters not in 
evidence before appellate Court-Effect-Sc« 
Crim. Pro. Code, i898, ss. 428, 423, 8 
M.L.T. 428. 

Power of appellate Court to take additional 
evidence—Penal Code, s. 411—Dishooestly 
receiving or retaining etoleu property^Artiole 
of small value—Recent possession—Burden o! 
proof—Evidence Act, 1872, s. lU (ai—See 
CRIM. Pro. Code. 1998. s?. 428, 540. 8 M. 
L.T. 418 = 8 Ind. Cas, 145 = 1910 M.W.N. 
419. 

See Crim. Pro. Code, 1899. s. 437, lOB. 131. 

In appellate Court—See LIBEL, 19112 M. 
W.N. 576=10 M.L.T. 506 = 12 Ind. Cas. 961 = 

12 Cr. L.J. 685 = 36 M. 467. 

Power of Sessions Judge to direct calling 
additional witnesses after oommitment— 
Sessions Triad, 29 P.R. i888, Cr. 

Additional Floe. 

See Sentence—Pine. 

For continuing offence, validity of—See ACT 
XIII OF 1989, s. 26. r. 2, 22 B. 841, 

Additional Judge. 

Whether subordinate to District Court- 
Appeal from decision of Additional Judge where 
lies—ACT III OF 1907, s. 46 (1). 12 A.L J* 
1105, P.B. = 36 A. 576 = 15 Cr. L.J. 658 = 35 
Ind. Cas. 986, P.B, 
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Additional Seaslons Judge. 


Aden— concluded. 


(1)—Critn. Fro. Code. 1892 ond 1898— Joint 
Judge — Addilianal Judge.—Held that a Joint 
Sessions Judge was invepted with the powers of 
an Additional Sessions Judge uudrr the Code of 
1898, in virtue of the Government Notifi'ation 
dated 28th May. 1898. Queen-Empuess v. 
Baqas ASMAL ADAM. Rat. Un. Cr. C. 972. 

Power of Local Government to appoint —to 
try a case of bribery .against a Public officer— 
See Grim. Pro. Code, 1898, ss. 9. 193, 197, l 
M L.J. 397, P.B. 

Powot of. to hear appeals from sentence of 
Magistrate—Power of, to grant sanction refused 
by a Magistrate—See Crim. Pro. CODE, 
1898, es. 195, sub ss, (6l & (7). 408. 409, 367. 
424«14 Cr. L.J. 195 = 19 Ind. Cas. 195. 


by him. The powers of tbe Ccurt of Sessions 
oenferred upon the Resident by the AdenCourta 
Act, ISGl, are not merely such as are defined 
in the Crim. Pro. Oodo. but such aa are 
provided cxpres.sly in the Act itself . and s. 449, 
Crim. Pro. Cede, cannot afleot those provisions. 
KMPEROU V. ROIIERT COMMOY. 7 Bonj. L R. 
104 = 29 B. 575, 

(5)—Politic.il Resident at Aden—See ACT 
XIV OP 1874. S9. 3, 5, G. 10 B. 274. 

Aden Courts Act. 

See Bom. act II of 1864. 

Aden Laws. 

Sec BOM. Reo. II OF 1891. 


See Crim. Pro. Code (I898i, os. 435, 438 
(L, 1 L.B.R- 119, 

Addition of Charge. 

Sne Charge—ADDITION op Charge. 

Aden 

See Bom. Act il op 1864. 

ll)~ Appeal from s‘nlence of Political Resi¬ 
dent at Adenlo the High Cotirl of Bombay in 
ermimal case arising at Ftrim.—Tbe prisoner 
was charged with having committed murder 
in the island of Perim. He was committed by 
the Masistrate at Perim to bo tried before the 
Political Resident at Aden. He was found 
guilty and sentenced to death. He then appeal¬ 
ed to the High Court of Bombay. By tbe Aden 
Act H of 1864, a. 29. it is provided th.at “ no 
appeal shall lie from an order or eentenoo pass- 
^ by the Resident in any criminal case.” The 
High Court, however, admitted tbe appeal, 
being doubtful ae to whether tbe above provi- 
eion applied to oases arising in tbe island of 
Perim. QUREN-EupresS V. M.SNOAL TEK- 

Perim, if part of Aden.—The island of 
although under the control of the 
iohtioal Resident at Aden cannot be regarded 
kA ^ tbe provisions of the 

SSanHo |%63: 

°^®*“**^ Othman—Tbe village 

*TT Settlement of Aden 

« P>*°ed under tbe 
^ r’°° Resident at 

Aden. JnreNURADiN. Cr. Rg 67 of 1893. 

4den-rra„,/,r of case- 
^‘*ropean BrUish 
1864,.-tL Resident 

und\?e".* 4?7? 

Oou?®if Bomb to the High 

Court of Bombay under 8-449 of tbe Code 

when he feels that the accused being a Euco^pwo 

British subject cannot be adequate^ poniShed 


Adjouroment. 

See CRIM, Peo. CODE. 1898, s. 341. 

il)—Crwi. Pro. Code (1898). s- 344--Costs of. 
—S. 344, Crim. Pro. Code, entitles the Court to 
award cost^ to a party who has been put to 
uuneces^ary expenses by an adjournment grant- 
ed on tbe application of tbo other party. 
Mathura Prasad v. BasAsNT Lal. 28 A 207 
*2 A L J. 831-A-W.N. 1905, 256*2 Cr. LJ, 
803. (9 C.W.N. X0, F.; A.W.N, 1002. 59, Disc, 
d' Doubt). 


(2)— Costs of adjotirnvieni — Discretion of 
Maqisirate* - A Magistrate has a discretion to 
require from the accused tbe cost of ao adjourn- 
meal, when be is not entitled to the adjourn* 
moot a«ked for. SEW PUOSAD PODDar v, 
CORPORATION OF CALCUTTA, 9 C W.N, 
18, [F., *J8A. 207*2 A.L.J. 831*A.W.N. 

1905, 256. 28 A. 209. note*A.W.N. 1906, 257, 
note]« 


(3)—Criw. Pro. Code 11898). s. 626 (8)— 
Application for adioumvicnt for moving the 
Bxgh Court for transfer —Bona fides of applica^ 
fion, whethfr to be considered — Refwial. when 
does not vitiate (he trial. — Where an application 
for adjournment under s. 526 (8), Crim. Pro. 
Code, was refused and tbo trial was proceeded 
With. held, that tbe trial was a good and valid 
trial inasmuch as it whs found tbac tbo accused 
still gnt reasonable time for applying to the 
High Court for transfer before they were 
required to enter upon their defence. Uuroasoo- 
able delay or total abstention from moving the 
High Court might well bo taken into account 
in cooeidering tbe bona fides of tbo accused in 
notifying tbe iuteotion to the trying Court. 
JOHAUUDDIN SarkAR V. EMPEROR, 31 C- 715 
= 8 C.W N. 910. (F., 83 C. 1183*10 C W.N. 

793*3 C.L J. 477; /?., l P «, 1913 Cr, *254 P. 
LR. 19l2-=42 PeWR. 1912Cr. = 17 Ind. Gas. 
58 = 13 Cr. L.J. 746 ] 


(4) —Crtm. Pro. Code (1898). s, 626 (8)— 
Application for odjournment to apply for a 
transfer —8. 526 (8j does not make it obligatory 
to grant a special adjournment irreepeotive of 
wbetber tbe partv has jccascma^e t^e Xo makoM 
hie applic^Ap aigb^dwt suoh^*’ 

adjourum^: if 
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Adjournment —amCinucdf 

it nec'^^ary to enable the petitioner uoder 
s. 526 to mike bis application, before the 
accused is called on for bis defence. It is, there- 
foro. competent to the Magistrate, before grant* 
iugaa adjournment, to proceed with the case 
up to the point at which the accused would be 
called on for tboic defence. DHON’R KuISTO 
RAM\NTA V. Kino P^MPBUOR, 6 C.W N 717. 

31 C. 715*8 C.W.N. OiO; fi.. 1 P.R 
19l3Cr.*251 P.LR. 11)12*42 P.W.R. 1912, 
Cc, * 17 lod. Cas. 5f » 13 Cr. L.J. 740.] 

(5) —Owissiou to file Itsl of toitnnses for the 
dkfence^\Vii}xe$’>c$a':iii'illy vre&tut inait^.ndance 
— Ai>plicaiion for adjournment —Whore there 
were many W]tnc*:i05t present on behalf of the 
accused, and at midday, cvbeu the Court, which 
apparently was bolding a morning sitting, 
ebould have olosed, the counsel for the accused 
wished to have an adjournment, so as to ex¬ 
amine tbn^e witnesses, who werciu attendance; 
and the Di^puty Magistrate did not grant the 
adjournment, and did not allow the oxamioatioo 
of the witnesses, on the ground that the list 
of witnesses for the defence bad not been given 
in ; held that the refusal to grant an adjourn* 
moot was wrong and that the conviotion of the 
acou^«o<i should be qet aside. EmpruoR v. 
KrsoSingu. 7 G W.N. 7f4. [R,, 4 Bur. L. 

T. 213= 12 Cr. L.J. 474*12 lod. Gas. 82 ] 

((>)^Application for pn%iponemeni of case for 
obtaining its transfer—Rtfusal ol application — 
Effect .—The duty of a Magistrate uuder e. 526, 
Crim. Pro, Code, where a case (alls within it, 
being to grant a postponement, and be having 
DO power to proceed with the bearing of the case 
until a reasonable postponemont had been grant¬ 
ed, the effect of his refusal to grant an adjourn* 
mont is that the subsequent procsedings ace un¬ 
warranted by law and must be set aside. 
Kishori Gib v. ram Narayan Gir, 8 C.W. 
N.77, (29 0. 211, y.) [F., 4 Bur. L.T-213 = 
12 Cr L J. 474*12Ind. Gas. 82 ; R., 31 C. 715 
= 8 C.W.N. 910.] 

(7 )—Relusal to grant time for filing written 
statement .—A Magistrate has a discretion to 
refuse an applicatioo for a time to file a written 
statement, GOIUND CHANDRA CHakrabutty 

V. nibaran Chandra Bhuttacharji, 8 C. 

W. N. 642. 

(B)—Adjournmiint of trial by public procla- 
tnnficn,—The adjournment of a trial by public 
proolsmatioD is irregular and objectionable. 
Magistrate should give special notice to the 
parties of the date to whiob a case is adjourned. 

High court Proceedings, 2ist June, 
1871. 6 M H.C. App 29*1 Weir. 83. 

(9 )—Of trial ^Reasonable cause^Crim. Pro. 
Code (1896), s. 344.—There is no authority, for 
adjourning a case till all the absconders are 
found. Ad accused is entitled to have the evi¬ 
dence against him recorded aa early as possible. 
The absence of some of the men suspected of 
gambling is not a reasonable cause for ad- 
jaurniog the enquiry into the guilt of the 
aoousod who are present. Queen EUPEESS y, 
NGA TDN HIiA, 1 L,B.R, 60, 


I Adjouroment— 

(lOj ^Power of Magistrate to postpone 
commencement of a trial-^Crim. Pro. Cod, 
U^^3), 5. 344. —Under s. 344, Cnm. Pro. Cods, 
a Magistrate has power to postpone the com 
mencemenl of a trial from the absence of a 
witness or other reasonable ciuse,’* but giving 
time to prepare the defence is not spocihcally 
mentioned as a reasonable cause. It may 
sometime? be right, in complicated and difficult 
cases, to postpone a trial in order to enable the 
I accused to engage an advocate, if he applies for 
such postpouement, but, in ordinary cases and 
as a goueral rule, this should not be done. The 
objtfot of the trial is to ascertain the truth; 
examining the witnesses as early as possible is 
a far more hkcly way of atlaining that end than 
postponing tho tnal to engage an advocate, 
Taung Bo V. Crown, l L B.R. 270. 

See U, P. Acr II OF 1901, s. 134, A.W.N. 
1905, 65. 

See COSTS, AAV.N, 1902, 69. 

Of criminal trial—Costs~See COSTS, 20 
P.R. 1904 Cr. 

Pending application for transfer—Proceeding 
under ft. 107, if a criminal oase^S^e ORIM. 
Pro. Code, 1898, ss. 107. 526 (8), 18 C.W.N. 
274* 15 Cr. L.J. 171*22 lud, Cas. 747 = 41 0. 
719. 

Proceedings under s. 145, Crim. Pro. Code- 
Propriety of—Ses Crim, Pro. Code, 1898, 
8. 145, 17 C.W.N. 144*18 lad, Cas. 264*14 
Cr. L.J. 40*17 O.L.J. 610. 

Sec Cum Pro, Code, 1898, es. 145,435, 
626, cl. (8). 18 C.W.N. 393 = 16 Or. L.J. 359 = 23 
Ind, Cas. 727. 

See Crim. Pro. CODE, 1898, as. 266, 62fi, 
1912 M.W.N. 1121*13 Or, L.J, 828*17 Ind* 
Cas, 672. 

See Crim. Pro. Code, 1898, s. 257, 28 0. 
594. 

See Crim, Pro. Code. 1698, s. 626 (8). 99 
C. 211=6 C.W.N, 251, 10 Ind. Cas. 380 = 19 
Cr. L.J. 271=19112M.WN. 311, 13 Cr. L.J. 
584*15 Ind. Cas, 1000 = 5 Bur. L.T. 137, 15 
C, 466, 

See Grim. Pro. Code. 1698, ss. 526 (6), 
344, 19 M. 376*2 Weir 633*6 M.L.J. 196. 

Deposition ol an absent witneBS^Grouod for 
non«productioD of witness^Trial to be adjourn* 
ed— See EVIDENCE AOT, 1872, a, 33, 21 W- 
R. Or, 66. 

Sre Magistrate. Duty of, Rat. Un. Or* 
0. S94 = Cr« Rg. 14 of 1892, 

Uigbt to ajj-turnment to produoa witnessfiS 
—See SECURITY TO KEEP THE PBAOE— 
SUMMONING WITNESSES. 23 W.R. Cr. 9. 

See Summary Trial, 6 L.B.B. 20=9 Or.Ii. 
J. S83 = 2 lod. Cas. 36S. 

See Transfer op Criminal Cases— 
Grounds for transfer—notice, 2 Waif 
ti86. 2 Weir 686, 9 Cr, L.J. 274= 13.L.R. 35. 
Cr. 




809 


THE ALL INDIA DIGEST. 


810 


Adjouroment— 

Stfe Transfer op Criminal Cases—Mis¬ 
cellaneous Oases, 19 M. 315 = 2 Weir 680 
• 6 M.L.J. 195. 

Relus:al to grant, to eoa^l© accused tn tDo7e 
Higb Court for transfer—No good grounds for 
such refusal — ConvictioQ — Illegality — See 
VILLAGE Magistrate. 2i M.L.J. 165 = 11 
lad. Gas. 591 * 12 Cr. L J. 407. 

Administrator-General. 

SeeOaiM. Puo.Code, 1893. ss. 197 and 423, 
30 C. 937=7 C.W.N. 750. 

Admission. 

See Accused Person 
See Confession. 

See Evidence act, 1872, ss. 17 to 30. 

(1) —^Idmi^stons of prUonere before Magistrate. 
—The admissions of prisoners iu tboir own 
8taiements b?fo'ethc Migi^trate ought to be 
gi7cn in evidence at the trial. QUEEN v. 
Bhugwan DOSADH. 4 W R. Cp. 18, 

(2) —Admissions ntide by a pr isoner's vakil.~ 
admissions made by a prisoner's vakil cannot 

used ag4iui«t him. QUEEN v. KAZIM 
MUNDLB, 17 W R. Cr. 49. 

(3) — Djf pleader aopointed bjf Court, —The 
Admissions made by a pleader who appointed 
by the Court to help the aojueed in bi^ d«^(enoe 
are not binding on tho accused. QUEEN* 
Empress v. Sangaya. 2 Bom. L R. 7Si. 

(4) — Evidence Aet» s. 58—Adrntsston 6^ accused 
—Crim. Pro, Code (1882), s, 342.—An accused 
person is bound by an unqu^HQed admission 
made at tbe trial by bis solicitor. In England, 
a formal admission by tbe couusel at a trial 
has been allowed in order to dispense with 
mere formal proofs. In India there is nothing 
to prevent a prisoner, on being questioned 
under s. 342, to make an admis^toD ; and it is 
obvious that some admissions on formal 
matters of law can bo bettar trusted to bis legal 
adviser, and there seems to be no rea^^oo in 
prinoipie wby, when tbe admission has been so 
made in bis presetice at tbe trial so as to 
dispense with tbe attendence of witnessed for 
the proseoutioD, it should not be held to bind 
him Quben-Empress V. Leandro Mascar- 
BHRA8, Rat. Ud, Cr.C. 769 = Cr. Rg. 34 of 
1899. 

(6)—Admission to poficj officer before arrest^ 
Admis4%6ifif|/,~ An admieeion to a Police Officer 
made by an accused person before arrest is 
admissible in evidence. EMPRESS v. DABEB 
PBRSHAD, 6 C. 880-7 C L R- 541. [R., L. 
B.R. 1893—1900, 42, 8 N.L.R. 61, 11 Or. L J. 
468 = 7 Ind. Gas. 869 = 87 0. 467=14 C W.N. 
1114, 12 Or, L.J. 60 = 8 Ind. Gas, 1181 = 6 N.L. 
B. 180.] 

(6)—Applicafcilifp of the term to civil and 
criminal proceedingB—All admissions by accused 
iohether eonfes$ione—Teet ichether statement is 


Admlsaion—ronnnui’d. 

ritimiissijju or conlession—What are adniissionc 
and what are confessUn^, — It impod^iblo to 
bold that udml^^lr)|]s only mean i^catemcnts 
made by parties to civil prnc« odings. and that 
they do not include siattuncutH of accu^^ed 
persons in criminal proceedings. All admission.s 
of an accused per'^ot* arc not, in tho eye of the 
law. confessions. T>i a^ccrtal^ wbcibor a certain 
statement, m^ide by an accused ptrson is an 
admission only, nr, amounts to a c^uilcsfiion, a 
refereooe must always be made to ilu* of 

that statement. Kvery statemouL oral nr docu¬ 
mentary, which suggests any inference as to 
any fact in issue or relevant fact, made by an 
accused person, is an admission under ^s. 17 
and 18. Kvidenco Act, which provable 
against the person making ic*, uolc^s some 
provision nt tbe PjVidencc Act, or oibor law 
renders it inadmissible. Under s. 24 to 9 26, 
etitemcots of accused pefssons are irrelevant 
subject to tho provisions of t-s. 27 to 29, when 
such stat<*monts are confession®. ILaHI BaKHSH 
V. EMPRESS, 16 P R. 1886, Cr, 

(7) —Admission— Confession, deffiition and 
scope of. onlession is au admission made 
at any time by a person charged with a crime 
statiog or suggesting tbe inforcnce that be com* 
mittod tho orimo. HaKIMaN v. KinG«EwPB* 
ROR OF INDIA, 51 P L R. 1903*20 P R 1903, 
Cr =2 Cr. L.J 230. Sec, also. Queen«EM* 
PRESS V. bAPU LaL, 6 A, 509. F B. 

and admission.^ ^ confession 
is al^o an admission of fact as well as an ad¬ 
mission of gudt ABRAS ALl V. KMPEROU, 
4 Cr. L J. 471 = 3 L.B R 208, F B. 

(9) —Cou/essions must be considered as a 
whoU.^A coolessioQ must be looked at as a 
whole, and it would not be tight to lake iso¬ 
lated portions o( it, and to consider whether any 
of them, regarded separately, amounts to an 
admission of guilt or not, though it is clear 
that taken together they do not. QUEEN- 
Empress v. Jagrup, 7 A. 646 = A.w.N. 
1885, 131. 

(10) —Confession to be taken in Us entirety.— 
A prisoner's coofessioo must be taken m its 
entirety. QUEEN v. SHEIK BOODHOO, 8 W. 
R. Cr. 38. 

{l\)^Confession to be taken in its entirety,— 
Where there was no reliable evidence of tbe 
prisoDOr’B guilt beyond bis confessions, held 
bis confessions must be taken in their entirety, 

Quern v. Gour Ghundbr Polte, l W.R. 
Cr. 17. Queen v. chullundeb Porama- 
NICK, 8 W.R. Cr. 85, QUEEN v. CIIOKOO 
KHAN, 5 W-R. Cr. 70. GOLOKBB CHUNDBB 
CROWDHRY V. MAGISTRATE OP CBITTA- 
QOUQ, 29 W.R. Cr. 19. 

(12)— Statements of accused, construed as not 
being admissions of guilt. —Where a prisoner 
pleaded guilty, but went on to say that he did 
not commit tbe ofience with which he stood 
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Admissioa— concluded. 

charged, the plea was held to be roillv odo of 
11 W^R^Cr OHOWDHRy, 

(Vi)~Plea of “ guUiy " or “ nof guilty - Iq 
cases where ao accused parsoo. called on lo 
plead to a charge before a Oourfc of Session, in- 
stead of pleading guilty, makes a lone rambling 
statement, more or less, admitting guilt it 
would be muob safer if the judge recorded a for- 
mal plea of not guilty ’’ and proceeded to try 
the case in the ordinary wav recording the 

evidence. Emperor v. DiJOKi. A. W.N 1908 
M-5 A L.J, I57«7 Cr.L J. 293. (19 A. )19. 

^rfiin'ssio^ byaccus- 
ea o! some fAct alleged by prosecufio i — i «/ 
not guilty,—\n accused person may aimit some 
or even all of the fa lU alleged oy the pro.secu- 

tion. but ifhj pleidi not guilty, the Court 
trying him IS bound to pr.oeed acc.jrding to 
law by examining the witnoasis and givm" an 
opportunity to the accused to crias-ex unine 
the witnessss for the pcosacucion aoj adduce 
his own evidomn. E.mperor v. S0.\I\RH4I 
NATH.VHil, 9 Bom. L R, 1346 = S Cr. L.J. 424. 

fl5)-Co-i/^ssi3n of CHhnble homicide not 
OinOM.itinj fo murder.-Where a prisoner c.m- 
feasod that he did not suspect his wife’s fide- 
lity, that ha [•‘fo bom^ on business, toat on bis 
return be saw what convinced him of bis 

»“‘'-JJeQed at the 

; j i!'' p trimour. 

/lefd that he was guilty of culpiole homicide not 

amountmg to murder, and that the case wai oue 

w which ho ought to he treated wi-h lenity. 

QUEEN v. Sheik Boodhod. 8 W.R Cr. 38. 

<.« by verson required lo furnish 

WcUMfy.—A d admission by a pers .□ required 
to furnish security expressing willingn-.-ss to 

f 24rnf“t'i^V recordoi under 

.e 3m“.oKE°';Tr;LT «r' 

.. C.‘v7n“ 35 >893. 

Admission in evidonoo of certain state¬ 
ments recorded by police officer regarding the 

* oognizahle oSenoe—S-’e Grim 
Vol 1^24°^’ 1892-1896. 

042.412and511. 4N.L.R. 163*9 Cr. L.J. Sg! 
See Evidence—General, 8 W.R. Cr. 89. 

Evidence, l.b.r, is 72—i892, 350. 

Admission—Sole evidence against accused — 

‘^8 entirety-Sse 
Penal Code, ss. S 02. 3I8, 9 M L T 3ifi-q 

MXa..790.12 0r. L.J. i42-,9U 1 M W.N 
PENAL CODE. 8. 318, 1 C.P.L.R. 163, 


I Adoption- 

Temple da^i—Of minor girl by-OSance 
under s. 373—Guilty knowledge—Presumption 
, —See Penal CODE. S9. 372. 373. 13 M L T. 

I 1^31 = 24 M,L.J, Gr. L.J. 33*l8Iad. 

j C13.-257. 

^ Adulterated Mustard Oil. 

' 1888,8. 361. 

o i>. \v*r*i* 60. 

Adultdration. 

Sik of mu^Urd oil adulterifced with til oil — 
See Brn. .Act HI of 1899, s. 495. 30 C. 613 
W • • G 3 7 • 

water-Sie Mad. Act I OP 
1866, 3 . 26. I Weir 709. 

Adulteration of Food. 

See Ben. Act II of laSS. a. 36i. 3 C.W.N. 
G6> 

Adultery. 

See Penvl Code, ss. 497, 498. 

(I)—Crim. Pro Ojfi(l872). s. 473-Cftirfle 
of aiuUery— Complatni by husband.—U a 
criminal charge of aluUory is to bs preferred, 
aformtl oompUiot of that offence must be 
mstitutoi m toe mannac provided by law, and, 

* ^ s, 473 will not hive been 

When the husband preferred against the arou¬ 
sed a oo npl kiiu of race on bis wife, but not of 
adultery, held that the mere circum^tAOCO of 
the buAb.tud appoariog m a witness in the pro¬ 
secution f)r that offence could not be regarded 
as amounting to the institution of a complaint 
for adul'ery in the sense of s. 476. EMPRESS 
OF INDIA v. KaLLU. 5 A, 233*A.W.N. 1833, 

1. [F. 29 C. 416,‘27 M. 61*2 Weir 236 : R., 

10 A. 39 = 7 A.W.N. 264. 36 A. 1 = UA.L.J. 
991-i5 Cr. L J. 78 = -22 Ind. Oas. 430.14 Of. 

71fi = U.B.R, 1912. 
155, 30 U. 910 = 8 C.W.N. 17.] 

(•2)—Compirtiiif by husband—Quare.-~Ja the 
forma) assent of a husband to a charge of adul¬ 
tery, ad led at the end of his deposition, a pro¬ 
per compliance with a. 478. Act X of 1872. 
Queen v. luckhy Nar.\in Nagory. 24 W. 
R. 18 Cr. 

(3 <fe 4) Coitdohafioao^ adultery — Complaint 
by husband—Penal Code. s. i97—Proof of mar- 
ftape.—The appellate Court will not uphold a 
couviction for adultery when the husband has 
shown that he has condoned the offence. 
Before a person charged with adultery can be 
convicted, strict proof of the marriage is neoes- 
sary. The charge should be instituted by the 
husband of the woman. The offence of adultery 
may be compounded QUEBN v. SMITH, 1 
Jnd. Jur. N S. 8 = 4 W.R. Cr. 31. 

{5)-Penal Cade, s. ^91—Proof of marriage- 
Evidence A.cl, s- 60.—Where the accused was 
oonviobed of adultery with the complainant’s 
Wife, the eyideoce as tj the marriage betweeo 
the complaioaot and hie wife ooasiated of state* 
ments by them that they were married to eaoh 
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<&duIt6ry^conHnufd. i 

other, aod astatemect by the accused, when i 
examined by the oommitting Magistrate, that 
the womau was the wife of tbe complainant, . 
lield^ that tbe evidence, having regard to e. 60 I 
of the Evidence Act, and al<;o to tbe principle | 
that strict proof should be required in all 
oriminal oases, was altogether insulUcicnt , 
to prove tbe marriage, and the admission of the 
prisoner would not strengthen tbe posit on, 
because if, as a matter of fact, there bad been 
no marriage, no conviction would stand against 
him under s. 497. EMPRESS OF INDIA v. 
KAtiLU, 5 A. 233 = A.W N. 1883, 1. (/A. Rat, 
Un. Or. C, 190 ; Appr., IH A.W.N. 7 ; R . 18 
A.W.N. 186, 3 O.C 342, 31 B, 218 = 9 Boro. 
L.K. 148 = 5 Cr. L J. 164 ; Disewss^d, 9 M. 9« 

I Weir 572 \ Not F , b P.R. 1894 Cr.]. 

{Q)—Penal Code, s. 497— Adultery—Proof of \ 
marnnje. “In a prosecution for adultery, tbe 
marriage of tbe complauiant with bis alleged 
wife must be str’ctly proved. QUEEN*KM* 
PRESS V. ABDUL, Rat. Uo. Cr. C. 539 = Cr. 
Bg. 12 of 1891. 

(71— Proof of marriagc^^Ei^idence Act, s. 50. 
—Where marriage is an ingredient in any < 
offence, e 9 -, adultery, bigamy and tbe like, 
there mubt bci according to s. 50 of tbe Evi* 
dence Act, strict proof, in tbe regular way. of 
tbe fact of the marriage. EMPRESS v. 
PITAMBUR SINGH. 3 C. 566 = 5 CLR. 597, 
F.B. = 3Shoroe L.R Cr 13. (8 B.L.K. App. 

63. Overruled.) [Not F.. 5 P.R 1894 Cr.; P.. 5 : 
A. 233, 3 0.0. 342, Kit. Un. Cr. C. 190 ; R., | 
86 A. 1=11 A.L.J. 994 = 1.5 Cr. LJ. 78 = 2*2 Ind. ' 
Cas. 430, 31 B, 218 = 9 IJoin. L.R. 148 = 5 Cr, 
L.J. 164, A.W.N, 1&98, 186, 10 Cr. L.J 235 = 

2 8.L.R. 22 ; Discussed, 9 M. 9=1 Weir 572]. 

(8) —Penal Code, s. 4dH—Conviction under 
the section—Proof of valid marriage—Evidence 
Act, $. 60.—In order to convict a person under 
6. 498,1.P.C* mere statements of witnesses that 
the complainant and bis wife lived as husband 
and wife are not suffioient; it is necessary that 
tbe facte constituting a valid marriage should 
be proved in accordance with 8. 60 of tbe Evi- 
denoe Act. EMPRESS v ARSHED ALT, 13 C L. 
R« 128. (6 O.L.R, 697, P.B. =5 C. 666, R.) 

19)—Proof of adultery — Sexual intercourse — 
Pcesumplxon of knowledge that woman is mar* 
ried'—In a case of adultery, sexual intercourse 
must be proved; the sexual intercourse required 
for adultery being the same identical thing as 
the sexual intercourse required for rape. The 
difference lies in the mode of proof; in rape, 
DO presumption of sexual intercourse can be 
made ; in adultery, it can be from evidence 
pointing strongly to an inference of guilt. It 
is not necessary, therefore, that there should 
he direct evidence of an act of adultery, nor 
that the adulterer should know whose wife the 
woman is, provided be knew she was a married 
woman. QUBBN v, MaDHUB GIRI MOHUNT, 
91 W.R. Cr, 18« 

(10) ~ Co*Aabifafion i/nscsssdrp for complete 
marriage—Penal Code, s. 497**^It is not oeces- 
eatj to make a marriage complete, that there 


Adultery “CoHfiniicd. 

should bo CO habitation. BIRBUL v. SaWAN, 

4 P.R. 1874 Cr. 148 P.R. 1807, Cr., Overrultdh 

—Sigai n’ii'rs, wJuther legal 
marriages, Ibat is, the custom of ro* 
marriage of widows, prevails amotig certain low 
castes o{ Bobar, and is IcrjiI and valid. P'^rsons 
committing adultery with a siqai wife are 
puiii-bable BlSSUlt.a.M ICOIUKE v. PlMTUESS, 
3 C L.R. 410. [AppU. IOC. : It., b C. 692.] 

(12) —Martxage illegal by Uindii L'lio—Cus* 

tom of caste—Pcaal Code. 497 —Dissoltitxon 

Of viatrtage at will and xnaxrwge \naU<i) 
another yuan—Custom, cusiom of the Pala* 
pada Hail caslc that a woman should be per¬ 
mitted to le.wo the husuand to whom ^be has 
been first married and to contract a second 
marriage (nafrai with another man during tho 
lifetime of her first buabaod and without bis 
consent is invalid, as being entirely opposed to 
the spirit of Hindu law ; and the man with 
whom the woman so married, having had sexual 
intercourse with her, and it being found that be 
did not honestly believe that sbo hid become 
his wife was held to be guiB y of adultery under 
s. 497. Penal Code. RBG v. K.MtSAN CROJA, 

2 B H C 117. 

( 13 ) — contrary to Hindu Law-^ 
Custom Of casU—Penal Code, s. 497 —Where a 
prisoner accused of adultery sets up in defence 
a nufra marriage contracted with the woman 
with whom bo is alleged to have oommitted 
adultery, in accordance with the custom of his 
caste, tbe question the Court has to determine 
is wbetbor or not tho accused honestly believed 
at tbe lirno of contracting tho naira marriage 
that the woman was the wife of another mao. 
REG V. MaNOHAR RaIJI, 5 B H C. Cr. 17. 

(H )—Adultery with Mahornedan's sixth Wife, 
ifofftnce-PenalCode, s. 407 .—Where, 
of adultery with tho complainant’s wife, tho 
complainant, a Mahomedan, allegcfd 
order to legalise his marriage with bis 5ba 
and 6th wives and to keep within the law, 
which only permitted him to have four wives, 
be kept two of tbe first four of his six wives 
pariially divorced by uttering the words of 
divorce only once or twice, held that the woman 
in quftPtion was not tbe complainant s wife. 

rab Naavaz khan V. Crown, t P R- 1879 Cr. 

{15)-Penal Code. s. 496—Offence, when corn* 
offence contemplated by s. 188, 
LP.C., is complete if it appears that the accused 
went away with the woman in such a manner 
as to deprive her husband of his control over 
her ; tbe fact that tbe woman accompanied the 
accused of her own free will does not diminish 
tbe criminality of the act. EMPEROR v. JAN 
MAHOMED, 4 Bom. L.R. 433. 

(16)—A duffer y and te^marriage—Joinder of 
charge.—Hhe offences of adultery and marry¬ 
ing again during tbe life-time of the husband 
should not be tried together. BEG Vi 
VlTHAEE, Rat Ud. Gp, C. 4. 

(n)—Penal Code, $s. 497, 498 —Previous 
conviction for adxeltery—Subsequent adultery— 
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Adultery— 

Second Fumshvunl.-U A man, who has been 

convicted of adultery with anotber man’s wife 
contmues his adulterous intercourse, he will be 
liable to a second conviction and punishment 
Jor the fre>h act, notwithstanding that the 
woman bad not returned to her bu.^band's 

conviction of her paramour. 

Rat- Un. Cr. C, 

150-Cr. Rg. 28—10—1880. 

(18)—5mr for dissolution of vinruaqc—Delau 
“Divorce .Icf flV of 18691 . s. 14.-Though 
there is no absolute limitation in the caso of a 
pomion for dissolution of marn.age. yet the 

aucl^d whether there has been 

such delay in preferring the charge of adultery 

conclusion that ibo petitioner 
had either connived at the adulttrv or was 

Tr^'ine ‘ fromP^'^^Utnption. 
arising from apparent delay, may be rebut- 

WiLLrvq °^‘'he circumstaiicee. 

j Williams, 3 C. 688. (fl.. 17 b, 

Code. 

ss. 9,)7, 498-Form of convic!ion.-A prisoner , 
need not bo convicted both of adultery and 

queen V. 1 OCHUN CflUN’Q. 2 W.R. Cr. 3S. ^ 

orf«l/cry. ntlicivg away and 
t^n-AcquiUal on the first hvo-Tnal of then 

?beft o and of 

nivancoo?Ih“f^“‘* ^P^‘’P"'y 

of th/! ^ ‘bo acquittal 

Dot e„“i°?rhl°;' "’S “‘■“'BOO »ov,lci 

the ohlll bim to a discharge without trial on 
the charge of theft. It would still be open to 

and diTh^° accused w.ts present 

Cmm^ property of the husband. HIGH 
M H.C^ Hat 1870 8 

of dissolution 0 /.—Adultery 

a ‘’f bis oo-parS 

is a sufhcient ground for dissolution of the 
partnership. ABBOTT v. CRUMP, 8 B.L.R 


Mu««,y._Adultery being an act which requires 

^bo parties, it is not suffi. 
oient. in order to conviot a man of an attempt 
to commit adultery, that be was found in a 

“■'‘bt have been com- 
mitted and be was minded to commit it 
Beoause he was so minded and had entered the 

I necessarily follow 

wonld^hf interruption, tbe^ ofience 

would have been ooDsummoted. In re Basava 
Chary, l Weir 869. ® BASAVA 

(23)—S. 199, Crinr. Pro. Code (IRRil 
Prosecution for adultery—Dpath 

0/.-1L law oa ly U«‘rfJtiL ."h’*”"''' 

= a ; 


Adultery—con^mtrf^d. 

dr^wn’^h’ charges should be with- 

drawn by the prosecution on the death of the 

aggrieved party, it cannot be said that the death 

Hirn e°<l to the proaeoution. 

HIGH Court Proceedings 13 th inrv 
1869.No. 1.61,2W=ir 235-4 M.H C 

(2f)-Crm. Pro. Code (I86I). s. 199—Prose. 

husband cannot be represented by another in a 

CeTdTvoq n' COURT PRO- 

CE^LDINGS. 7THrEli. 1871, NO. 250,2 WeiP 

' °! Code. s. 4S7. 

j lo a criminal case, adultery must be proved 

I m the same degree as in a divorce suit. If the 

woman and the alleged adulterer are not caught 

must be proved, and all absence of consent or 
I must be shown on the husband’s 

part. Sheb Khan V. Crown, ip. r. 1874 

Cr. [fl., lyu U.B R. 4tb qr. p. 100.] 

OF PROSECUTION. 4 
H.HbC. App, 56*2 Weir 235. 

25 P.B. 

A TO Sessions Court. 4 

K® «<3>i!tery-Withdrawal of charge 
by husband—Rovisional powers of High Court 

Cp 27 OFFENCE, 5 B H.O. 

^affc Compounding offence, 2 N.W.P. 

17 ^ 

17 M. 260=2 Weir 641 = 4 M.L.J. 83. 

Mother of a minor husband if acerieved 

husband-Sce Criu. 
PRO. Code, 1898, s. 199 , a Weir 235, 


^^^2. 8. 488, 20 M. 

470-2 Weir 643 = 7 H.L.J. 303, P.B. 

intent to oommit-Sre 

CRIMINAL Trespass, i Weir 532 = 8 M.H.O. 

App. 6. 

^Gtave provocation-Husband finding wife in 

homicide not AMOUNT¬ 
ING TO MURDER. 1 W.R. Cr. 17. 8 W.R. Cr. 

provocation - Husband seeing wife 
seduced to See CULPABLE HOMICIDE NOT 
AMOUNTING TO MURDER, 3 B.L.R.A. Cc. 33. 

Imputation of—to woman—Medical examina- 

o®* Defamation. Rat. Un. 

Or. 474 = Or. Rg. 33 of 1889. 

See Evidence General, 40 P.R, 1882 Cr. 

Honse feras^ss with intent to commit 

O House BREARmo, i Weit 632 

= 0 M.H.O. App. 6. 
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Adultery—co»cIi«Ie(i. 

House trespass >a order to commit— See 
House-trespass, i Weir 531 = ‘i Weir -235. 

House trespass forlbe purpose of committiog 
—See HOUSE TRESP.\SS. 1 Weir 537. 

See JIAHOMEDAN LaW—MAIXTEN.ANCE, 
L.B.R. 1872-1892. 596. 

Order for maintenance—Subsequent nroof of 
“5ca Maintenance, 8 B.H.C. Or. 124. 


Advocatc-Gcncral —concfttdrcf. 

Certitloate by Advocato-Goneral, when grant- 
ablo—6Vi' Lkttkus TaTENT - LETTERS 
Patent isG5— Bencsal, s. 2G, 4 C.W.N. 
433. X’. 11. 

Sec Letters rATEs i'—L etters Patent, 
1865— Bom PAY. ss -25. fl. ■.) Ill m Lit, 789 = 
6Cr. L.J. 164 = 32 B. 111 = 2 M.L.T 111. 

Advocate-Gcnerala’ Poweru Act, 


See Maintenance, 30 M. 392«2 M.L T. 
166=17 M L.J. 279 = 5 Cr. L.J. 359. A W.N. 
1883, 180, A.W N. 1893. 56. 31 P.R, 1887, Cc. 
L.B R. 1872—1892. 596. Rat. Un. Cr. C. 353 
= Cr. Rg. 42 of 1887, 5 N.L.R. 19 = 9 Cr. L.J. 
390 = 1 Ind. CrtS. 80l. 

See PENAL Code. s. 451. 19 A. 74 = A.W.N. 
1896, 178. 

See Rape, 29 C. 415 = 6 C.W N. 677. 

See Trial, 5 M.H.C. App. 16. 

Evidence of woman cliarged with — See 
Witness — general — who are com¬ 
petent TO be witnesses, 6 W.R. Cr. 92. 

Advance. 

To brokers for supply of paddy —Absence of 
pro-notes—Undertaking to apply advances to 
purobasiog paddy for advancing tirm-Trans- 
aolion nbetber a loan or trust —See PENAL 
Code. 8. 405, 14 Cr. L.J. 145=19 Ind. Cas- 
145 = 7 L.B.R. 16 = 6 Bur. L.T. 13. P.B. 

Adverse Possessioa, 

See Dispute as to possession of i.m- 
UOVBAHLE PROPERTY, 0 W,R. 373. 


Advertisement. 


Obneene through post cards —See ACT VI 
OP 1898 . 89. 20 and 61, 32 C. 247 = 2 Cr. L.J. 
201 . 

See Defamation, 3 a. 342. 

Advocacy. 

See Witness—Miscellaneous Cases. 5 
M.L.T. 58, p.c.=9 G.L.J. 172-13 C.W-N. 

196 = 31 A. 116 = 19 M.L.J. 
186-1 Ind, Ctts. 128. 

Advocate. 

See Legal Practitioners—Advocate. 

Advocate-General. 


^^)'~^^vocale Oentral ^Right lo pre-audience 

“^1 and OfBcistiog Ad»o 

oate-General lor the time being are entitled t< 
eimilar pre-audience aa tbe Attorney-Genera 
ID England. In the matter of the claim o 

Advooatb-Gbnbral, Bourke O.C. 224. 

Points not raised in Advocate-General’t 

^rtmoat6 uoi allowed to be argued at thi 

hearing—See EVIDENCE AOT, 1872, ss. 25 

M.W.N. 649 = 

M 362 = 14 Ind. Caa 

896=36 M. 897. 


Ste ACT X OF 1875. 

Acrated'Waters. 

Acrafe^d writers whetber * fond' —10 1 postni> 
unvvbolesoKiic aerated waters for sale—Wbtihec 
pauisbable— See Mad, ACT 111 Of* l90f, s. 400, 
cl. (ly), 16 M,L.T. = h*d. Ca?. 311. 

Affidavit. 

{\)^Alp<iavi(s, use to be made o/. —Though 
ftffi'Kvits mriy be used to show a want ol juris* 
dictiou. even though such aniJaviis coittradict 
for this purpofR tbe Gnding of tbo Court, it is 
quite clear that they canr*ot be used as afford¬ 
ing m^itprials (or reviewing the Magistrate's 
decision* Whore tbe charge is such Mint, if 
true, it would give tbe M igislraie jurisdiction, 
bis decisioo final. RSQ. v» 14 athaLAD 
PiTAMlJER, 10 8 H C. 102- 

(2) —Crnit. pro. Code (18W2), s, 3^2 —False 
statemeuC im an oj/idavil attached to on applica^ 
Oon for revision.— Where, in au affi'iavil attach¬ 
ed to an application (cr revision from an order 
convictiog him, the convict makes a Mse allega¬ 
tion, he could not ho prosecuted for perjury, as it 
was net competent to put him upon oath at all* 
In the matter o! BakKAT, 19 A. 200-A.W.N. 

1897. 23. (12 M. 461, il.) {F.. 2PA. 331 *3 A.L. 
J. 98»AAV.N. 1906. 42«3 Cr. L.J. 225; li . 10 
Cr. L.J* 509 = 4 Ind. Cas. 100=12 O.C. 308.] 

(3) —PennI Code^ $$, 196 and 199— Affidavit 
before a Deputy Magisirafc—roivtr lo oamxnister 
oaf/i—Per;wrt/.—A Deputy Magistrate has no 
power to administer an oath to a person making 
a dccl.aiatioD in tbe tbipe of an affidavit. Such 
person cannot, therefore, be prosecuted for per¬ 
jury under 3. 199* in the matter of the peiitiofi 
v ISWAR CHUNDBR GUHO, 14 C. 653. [P., 35 
A. 58*10 A,L.J. 462*13 Or. L.J. 769*17 Ind. 
Cas. 401:6 8.L.R. 102=12 Ind* Cas. G61 = 12 
Cr* L.J. 563.] 

Attorney if can make affidavit in answer to 
rule against him under Court’s disciplinary 
powers—Liability for false statement in affi¬ 
davit—Sea CRIM* PRO. CODE, 1698, s. 195, 15 
Or* L*J* 49 8*B**22 Ind* Cas. 321 = 41 C. 
446, S*fi. 

Sanction to prosecute—evidence—Affidavit* 
—See Crim. Pro. Code 1898, ss. 195, 476*14 
Bom L B* 687*13 Cr. L.J. 689*16 Ind. Caa, 
497 = 1 Bom. Cr. C. 154* 

False allegation in—See CRIM. PRO. CODEt 

1898, se. 476, 526, S C.L.J. 357=8 Or* L.J* 
329, 


63 
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Affidavit— concluded. 

Whit affidavits should contain and how 
they should be verified—See GRIM. PRO 
Code, itoa. s, sjo. ii a.l J. 986. 

See Defamation, 8 G.w.n. 292. 

J'alse statement in affidavit supporting the 
application for transfer—See PENAL CODE 

ss. 198 and 199, 1 Weir 176=1 Weir 822 = 2 
Woir G9G. 

Of accused, if admissible in High Court 
to show that be had not pleaded ouillv —See 

i RACTicEAND Procedure. 19 M. 209 = i 
Weir 850. 

See Sanction to prosecute— Condi. 

TIONS REQUISITE FOR GRANT OF SANCTION, 

KTC., 11 bom. L.R. IIGI =4 Ind- Cas. 273= l6 
C't. Li.*}. 539, 

See Transfer of Criminal Cases- 

GENEUAL. A.W.N. lb8G, 257. 

CRiMi.NAL Cases- 

Miscellaneous Cases, 8 Ce 63. 

Affirniatioo- 

See SULL.MN AFFIRMATION. 

Affray* 

See Penal Code, se. 159,160. 

two defined ~1( 

s* rLt A i ^'Shting m a public 

street, disturb the public peace, they may bo 

fiui yof an nCfray. though it is not clear which 
particular person struck which particular per¬ 
son. It IS sufficient to prove that they fought 
together in a public pDco and thereby disturb- 

Weir Vadde Ramugadu, I 

(2j-P«„af Code. ss. 159 and im^A/fray. 
tohat consfitufrs.-To constitute an affray 
under s. 160, Penal Code, there must be a 
fighting ID a public place” and consequent 
disturbance of the public peace. Mere exchange 
of words without fighting, in consequence of 
an obstruction in the public way. caused to 
some of the accused, would not amount to an 
affray. In re ANGAPPANaSARI. 1 Weir 71. 

Evidence as fo nalure of.—In an affray 
specific evidence as to the acts of each fighter 
cannot be expected, but only general evidence 
as to the accused taking part in it, and persons 
who as in this case, punted the boats on which 
the fight took place, were held to be iust as 
blameworthy as men who struck blows 
MoHER SHEIKH y. QUEEN-EUPRESS. 2l c’ 

ooe, 

[t^.-Eenal Code. ss. 159. 160-A/7ru„ in a 
pufchc pfoce.—Where It appeared from the evi- 
nnwf chabutra was not accessible to the 

public, by right or by possession, or by usase 
or otherwise, Wd that it was not a pubfic ph?e 

member of 
along the street could walk 
on to It as It adjoined the public street. Odeen- 
Empress V. 8ri Lal, 17 A 166~a w h 
1893. 42. [R.. 29 B. 386*=7 Bom L R 

2 Cr L.J. 252. 31 0. 542-6 O W N 468^ 7 
W.N. 1904. 92; 10 Or.L.J. 16 ] ’ 


Affray concluded. 

Grim. Pro. Code. 1898. ss. 244, 250, 
R-*t. Un. Cr. C. 403 = Ci. Rg. 64 of 1988. 

See Dispute as to possession op im- 

MOVEAHLE PROPERTY, 13 W.R. Cr, 19. 

See HURT. 4 L.B.R. 237 = 7 Cr. L.J. 498. 
See RioTLNG, 1 N.W.P. 293. 

See Sentence -General, 12 W.B. Cr. 72. 
Affrays, Bengal. 

See Ben. Act IV of ISIO. 

Afghans. 

Afghan soldier enlisted in the Indian Army 
—Murder committed by him at Canton— 

JurisdiciioD of Court at ilonkong to try him— 
Consent of Amir of Afghanistan to exercise of 
jurisdiction if can be irnpliod. See ST. 53 AND 
54.VICT.. C. 37. 18 C W.N. 705 = 15 Cr. L.J. 
326 = 23 Ind Cas. 678. P.C. 

Africa Order in Council. 1889, 1892, 1893. 

““Spheres oj influence — Significance — 
African orders in Council.—Toe ConeuUt 
Court, by various Articles of the orders in 
Council of 1889 and subsequent years, is given 
some jurisdiction over spheres of influenoa 
under its command. But this is not the sama 
as the juri'diotion which the Consul bas ss 
Commander and does not extend over foreign* 
ere. Occupation for purposes of war is 
*2°®*®*'*®**. and bas no aignificaiice nor doss it 
affect the law of the State so occupied. Thus, 
the Consular Court of Uganda had no jurisdic* 
tion over offences bv foreigners committed 
within its sphere of influence but beyond the 
Proteotorate. QUEEN-EmpresS v.' JUMA. 
Rat. Un. Cr. C. 880 = Cr. Rg. 8 of 1897. 

See JURI.SDICTION OP CRIMINAL COURTS. 
—General, 22 B. 54. 

Age. 

Determination of—See ACT V OF 1876, s. 8, 
Rat. Un. Cr. C. 494, 

Murder—Evidence purely circumstantial— 
Seuteoce of death or transportation for life— 
Legality—Age of accused also to be taken into 
account in imposing sentence—5ee CIRCUM¬ 
STANTIAL EVIDENCE. 16M.L.T. 636. 

False certificate of—Se, POROBBY, IS B. 
515, Note. 


Agency Tracts (Ganjani). 

(1) Transfer of ease from Agency Tract to 
Sub-Divisional Magistrate having juriidiction 
<^er agency and non-Agency tracts—Conviction 
by lauer MMistrate—Appeal to Sessions Judqeof 
tdanjam—Does not lie—Proper forum of appt<*^ 

Agent as Sessions Judge of Agency iracts.-“& 
^mmitted aa offence at B. which is within the 
Ganjam Agency tracts. The case was transfot- 
ted by the Agent to the First-class Magistrate 
of G, who had local criminal jurisdiotion over 
certain Agency as well as certain noo-Agenoy 
traota. 8 preferred an appeal to the SeBsion* 
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Ageacy Tracts (Qaajana) ^coiicluied. 

Judge of the Gin)Sessions Division. Held 
thac the Sessions Jud^o o! the Gaujam Sessions 
had uo jurisdiotioQ to hear the appeal, which 
8boul<1 have been not to him, but to the Agent 
The Magistrates of the Ai^ency Tracts are not, 
as such, many way, sabordiuato to the Sessioos 
Court of the oon-Agency Sessions Divisioo of 
Ganjim; nor does the faot that the same 
person is a First*Cla'%^ Sub'Divisioual Magistrate 
in both distnots, make him subordinate to the 
Sessions Court of the G tnjim Sessions division, 
in regard to the Mtgisirace's jurisdiction in the 
Agency District. THB PUIILIC PROSECUTOR 
V. S.iDAN\NDA PATNAIK, 23 M L J. 670»*12 
H.L.T. 60(=13 Cr. L J. 830^17 lad. Cas. 
786. (30 M. J35. D ) 


Agricultural Purposes— concluded^ 

Closing vvitor course—Dirnioution of supply 
of watrtr for —Mi'^chief — Wrongful loss—See 
PENAh C01>E. ss. 2J, 430, 4 L.li.R. 149=7 
Cr. L.J. 448. 

Illog-tl taking of water for — See PENAL 
Code, s. 430, l Weir 507. 

AgricuUurist s Relief. Dekhan. 

See BjM- act Wli OP 1879. 

Ahmednagar aod Khandesh. 

See BOM. AcT XI OK 1846. 

Air-gun. 

See ACT XI OP 1873, 4 Cr. L J. 239. 


Agent. 

See Principal and agent. 

(U— Dewin — Khtzinchi.^A deujifi m\v ba 
an agent daring the abseuoe of bis master ; but 
not a dewan who acts only uoiee the orders of 
bis resident master. A kkazfDxcki ot the zsmio- 
dar of a village is not an agent under s. 90. 
Crim. Pro- Code, lH7i. Pr-r Markbi^, J. 
Empress V. achiraj l^ll, 4 C. 60l‘»3 C 
L R. 87»l Shome L-R Cr. 89. 


Akbar'e Coin. 

Sec Counterfeiting coin, ii B.iLC. 172. 
Alibi. 

(D—Fnifure to provA, whether evidence S'lp^ 
porting prosecution.—Failure to prove an alibi, 
or even proof tbtt an u/tbi is faMe, can rarely 
be regarded evidence supporting rhe ease for 
the prosecution. ALI HUSStN v. QUEEN- 
Empress, L.b.r. 1893 isoo, 349. 


Contractor or commission S^e ACT 

XIII OP 1859, s. 2, '4 Bom. L.K. 601. 

Unauthorized use of name a^, giving 
Vakalatnamab in name of dec^ee^bolders with¬ 
out their authority—S^e FORGERY. 6 WiR. 
Cr. 78. 

Money entrusted to broker—Broker to bear 
all Joes — Ownership—Trustee — See PENAL 
Code. 8.405, 16 Cc L J. 452*24 Ind. Cas. 
S33«7 Bur. L. T. 209, P. B. 

Aggrieved PersoD. 

See Grim. Pro. Code, 1893, s. 198. 

See Bigamy, 26 0. 336. 

See Defamation. 25 B. 151 = 2 Bom. L. 
R- 665, P. B. 

Agra. 

in the Privinoa of Agc« 
Bhoula iollow procedeatq of Allahabad Hif;h 
Yv/?; OttiM. Pro, Code. i898, Chs. 

,o ®"- 208. 256, 469. 10 A.L.J. U4 

-ISCr.L.J. 443=15Iod. Oae. 75. 

Agreement. 


to proseoute lf)f givtac; false evidonce 
Hee FALSE EVIDENCE. 8 N.W.P, 166. 

Between parties as to mainteoanoe—Pon 
of OriniiD*| Court to enforce agreement—i 

Maintenance, 42 p.r, lagg, ct. 

Agrloultaral Purpoie,. 

Contract of serrios lor, »nd othsr purposes 
See ACT XfU op 1869. e. a, 7 B. 379. 


{2)’^Ntture of defence —An alibi is generally 
an un^atHfa^tory way of disproving arlaiinor 
charge. REG. v. PaRIIHU DAS, ll B.H 0. 90. 

(y)— Ca^e tvhere defence of alibi failed ,—In 
this case the appeal was rejected as tbo appro¬ 
ver declared that the (prisooerj appellant was 
present at the dacoity and a« the alibi which 
the prisoner attempted to crov^^ failed altoge¬ 
ther. BOOTaSING V, CROWN, 68P.R. 1866, Cr. 

Proof of—SecCHAROE TO JURY, MlSDIRBC- 
TiON, 3 B.L.B.A. Cr. 43. 

See CHARGE TO JURY—MISDIRECTION, 4 
M.L.T. 194. 

Defence of—Whether accused prejudiced by 
change of section of Penal Code—See CRlM. 
Pro. Code. 1893. ss. 236, 237, 238, (1911) 
U.BR. Srd. Qc. 98*14 Ind- Cas. 973*13 Cr. 
L.J. 429. 

See False Evidence. 57 P*R. 1866, Cr. 

Pleader—Setting up a false plea of—Profes¬ 
sional misconduct— See Legal Practi¬ 
tioners—Pleader, 20 M.L.J. 498. 

Alluvial Land. 

Cases which Magistrate can decide as to 
possession—Dispute a^ DISPUTE AS 

TO POSSESSION OF IMMOVE ABLE PROPERTY, 
17 W.R. Cr* 53. 

Alteratioo. 

(1)— Entry, alteration of ,—With reference to 
entry No. 1 of the list of crimes in OirouUr 
Order No. 5, dated 6th July, 1866, ss. 325 and 
S26 may be substituted for ss. 823 to 326, as it 
was never intended to inolude ss. 323 and S24, 
Penal Code, in the list in question, CRIMINAL 
CIBOOLAB Memo. no. l, tl S.R.Cf Cir, 3. 
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Alteration— concluded, 

i2)—Alleyfilinn of columns 14 to 16 of state- 
vuiils Xo. 1, Part 1 n7id No. 2. Part I —TVitli- 
drawal'., > t<,cha7{}es a7idaequittol!s —Hcf 9aod 
2.5 of tl c Rules for tbe prejaration of Magis¬ 
trates’ StatemoDts and Nos. 93 and 134 rel »tivo 
to ibo preparation of Memo A CRIMINAL 
Circular No. ifi or 16 th Septemrer, 
18G4, 1 W.R Cir, Cir. 3. 

Alteration of Charge. 

See Charge. 

See Penal Code. ss. 497. 428, A.W.N. 
1881, 112. 


Alteration of Conviction. 

See Conviction. 

See SENTENCE. 

Sec Penal Code. ??. 497. 49R. A.W.N. 
1881. 112. 

Alteration of Judgment. 

See Judgment. 21 a 177=a.W.N. 1899, is. 
Alteration of Register. 

Under the Lard Registration Act —See 

Collector, 2 c.L J. 5S5*io c.w.N. 82 = a 

Cr.L.J. 169. 

Alteration of Sentence. 

See Sentence. 

(1) \yiie7i hlagislrate jmo?/ alter sentence.—A 
Magistrate is at liberty to .liter bis sentence at 
any lime before the despatch of the Calendar to 
the appellate authority. HIGH COURT PRO¬ 
CEEDINGS, 29TH March 1670. 3 M.H.C. App. 

19t 

Alternative Charges, 

See Charge. 

5cc Grim. Pro. Code, 1898, ss. 226. 232 
333, 637. 10 B. 124. 

Charges in the alternative, diOerence be¬ 
tween—Alternative charges for oBences under 
the Penal Code and special Jaws not permissible 
—Nature of cflences for which alternative 
ohaiges are permissible—See Crim. PRO. 
Code, 1898, s. 236 10 Ind. Cas. 168 = 12 Cr 
L.J. 224 = 5 S.L.R. 16. 

See Orim. pro. Code, 1898. s. 477, 8.0, 
Oadh, 206. 


Alternative Charges— concluded. 

See Penal Code, s. io3, 17 A. 436 = A.W. 
N. 1895, 102. 

Sec PEN.AL Code, S3. 201, 302, and 314 S.C. 
138. Oudh. 

Contradictory statements—See SANCTION tD 

prosecute — Conditions requisite foe 
grant op sanction, etc.— 2 Weir 169. 


Alternative Conviction. 

When not legal—Sec PENAL CODE, ss. 72, 
302. 201. 11 P.R. 1913, Cr. 

Aternative Finding. 

See False Evidence. 

U )—Alternative fi7idings, 7ohen not to be made 
—Wbon there is no reason to doubt which o£ 
two oBences specifird io an alternative charge 
the accused has committed, there should not be 
an alicrnalive finding. QUEEN-EwpbESS v. 
Noa On GaINO, L.B.R. 1872—1892, 436. 

(2)—Grim. Pro. Code {1«6U, s. 382—^fferna- 
tive fi7idi7}gs ««rfer same offence—Legality —The 
Code of Criminal Procedure only contemplates 
an altcrnutive finding when the facts are ascer¬ 
tained and it would follow beyond a doubt that 
the facts proved constituie one of two oflences 
under one section of the Indian Penal Code ; or 
when the evidence proves the commission of an 
t Bence falling within cne of two scctioos of the 
Code and it is doubtful which of such sections is 
applicable. So. .an alternative finding that the 
accused committed dacoily in A’a bouse or B’s 
bouse is illegal, where it cannot bu riotermined 
which bouse was entered, since the not com¬ 
mitting daooity in one bouse would rot be con¬ 
clusive of the commission of the offeree in the 
other. Reg v. Dewji. Rat. Uo. Cr. C. 20--Cr. 
Rg. 6 9-1869. 

See Charge-General. [L.B.R. 1872— 
1892. 436. 

Contradictory staiemenis on oath or solemn 
affirmation—See False EVIDENCE, 1 Weir 
156 = 4 M.H.C. 51. 

See False Evidence. Rat. Un. Cr. c 26= 
Cr. Rg. 20-10-1869. 

As to intent — Oonviotion — See PENAL 
CODE, S. 441. 5 P.R. 1986, Cr. 

Sentence on —See SENTENCE— GENERAL, 

7 W.R. Cr. 13. 

AUeroative Plea. 


Incriminating questione — Contradictory 
statements—See False Evidence. Rat. Un 
Cr. C. 518»Cr. Rg, 40 of 1890. 


To support, proof to be given of the truth o 
ench branch of charge— Wben iustified-Se 
False Evidence, 22 W.R.Ct. 2 . 

See False Evidence, s B.H.C. Cr. 41 
Bat. Uo.Cr.O. 336 = Cr,Rg. 26 of i687 27 P 
E. 1890, Or. ’ ' ^ 

See Penal Code, ss. 182, 193 , 5 a. 17. 


Session trial—Sec Crim. Pro, CODES, 1898. 
9 . 271 (2), Rat. Uo. Cr. Cas. 327 = Cr. Rg. 15 
of 1887. 

Alternative Sentence. 

See Sentence. 

See Sentence —imprisonment—Impbi* 

SONMENT IN DEFAULT OP PAYMENT OP 
FINE. 

See Penal Code, s. 294, L.B.R. 1872— 
1892, 309. 
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Alyasantana Law. 

M«rriaga according to—Proof of co-babitation, 
whether suffioioat —See PENAL CODE, s. 468. 

6 M. 374 = 1 Weir 560 = 8 Ind. Jur. 35. 

Ameea. 

(i)—ifiscondjtcf of Ameen .—The Court is 
bound to enquire into charges against the Civil 
Court Am-^eu (such as can be readily enquired 
into and their truth either disapproved or prov¬ 
ed). addool Kureem Biswas v. Mu. J. D. 
Oampuell, 8 W.R. 172. 

See Ben. act VIII OF 1876, ss. 112 and 116. 
22 C. 236. 

See U. P. ACT 11 OF 1901, e. 134. A.W.N. 
1905, 65. 

Sufhoieooy of Amin’s report for passing 
order—Sfe DISPUTE AS TO POSSESSION OF 
IMMOVEABLE PROPERTY. 20 W.R. Ct. 57. 

See DISPUTE AS TO POSSESSION OF IMMO¬ 
VEABLE PROPERTY, 4 C. 378. 

Sec Penal Code. s. 167, 1 Weir 74. 

See PeN.aL Code, b. 193, 17 A. 436= A.W. 
N, 1895, 102. 

Order for payment of part of hoe to —See 
Sentence—PINE. 6 W.R. Or- 93. 

AraeDdlnH Act XXI ot 1867. 

See ACT XXIX OF 1867. 

Amending Act U of 1890, Bombay. 

Sec Bom. act I OP 1901. 

Amending the Code of Criminal Procedure. 

See ACT XV OF 1862. 

Ameodment. 

See Ckim. Pro. Code, 1898. s. 145. 2 Weir 
107. 

Amendment of Charge. 

See ChARQE—AMENDMEET OF CBAROB. 

Ameodmenl, Railway Act. 

See ACT XXV OF 1871. 

American Law. 

Running water—English and American law 
—Notsubjsct of larceny—See PENAL CODE. 
B. 378, (1912» M.W.N. 119 = 13 Ind. Cas. 819 = 
18 Ot. L.J. 181. 

Amerloani. 

U)—Penal Code, $. 6G—Penal sirvUude. — 
The punishment of penal servitude is only 
applicable to Earopeans and Americans. 
<3UBEN-BMPaE88 V. DlMA BAIDYA, 19 H. 483 
= 1 Weir 298 = 1 Weir 29. 

Amin. 

See AMEEN, 

Amins, Mnnilfi, Radar Amini and Principal 
Sadr. 

See Ben. Rbq. V of 1831, 


Ammunition. 

See ACT XI OF 1S78. s«. 4, 19. 23 P.W.R. 
1910, Or.= lG I’.R. 1910 = 6 Ind, Cas. 962 = 11 
Cr. LJ. 421 = 191 P.L.R. 1910. 

Angling. 

In a tink. who'her an ollenoa — Se3 PEN.AL 
Code, s. 277. l Weir 231. 

Aoiroals. 

See ACT X( OF 1S90. 

See CRUELTY TO ANIMALS. 

( 1 ) —ir/nt ore antHinls.—The word “ ani¬ 
mal ” ordinarily insaus an organised <ir living 
being having sensation and power of volunt.ary 
ra'ition, an inferior or irrational being as dis. 
tingaished from man. and crabs arc " auimals” 
witbin the dehuitioii of s. 2 of Act XI of 1390 
(Prevention of Crui'lty to Animals). TULSl 
BEW.\n V. SWEENEY. 21 C. 881, 

Cruelty to—See ACT V OF 1861. s. 34. cl. (2). 
A.W.N. 1887, 67. 

See ACT XI OF 1390, ss. 2 and 3. 24 C. 831. 

See BOM. ACT VII OF 1867, s. 31. Rat. Un. 
Cr. Cas. 183. 

Attachment of a forest—Whether au elsphaut 
in that forest can also be afccached — Who is 
entitled to the possession of the elephant —See 

Crim. Pro. Code, i893, s. 145 . {i9i2) M.W.N. 
540 = 14 lod. Cas. 3i8= 13 Cr. L.J. 222. 

Escape of an animal fer<c naturfc from the 
possession of the owner-See MISCHIEF, 1 
Weir 498. 

Posse-ssion of animals which had strayed 
away—OSence—See PENAL CODE. ss. 75, 403, 
411. 12 Cr. L.J. 439=11 Ind. Cas. 623 = 36 P. 
W.R. 1911=235 P L.R. 1911. 

—When can be the property of the pursuer— 
See PENAL CODE, S3. 148, 149, 301, 15 0.0. 
183 = 15 Ind. Cas. 972= 13 Cr. L.J. 556. 

See PENAL CODE. 8. 273. 3 P.R. 1908, Cr. = 
6 P.W.R. 1908. Ct.-»7 Ct. L.J. 278 = 139 P.L. 
R. 1909. 

Known to be dangerous—Injury caused by 
suob animal—Conviotioo of herdsman in charge 
of animal^~See PENAL CODE, s. 239, 3 N.L.R. 
90 = 6 Cr. L.J. 100. 

See PENAL CODE, 8. 289, 1 A.L.J. 605. 

Wounding—See PENAL CODE, ss, 426 and 
429. 3 Bom. L.R. 503. 

_“Bull” and “Cow" and “any other 

animal," meaning of—See PENAL CODE, 
8. 429. 22 0. 457. 

Removal cf animals from open land for graz¬ 
ing—See THEFT—THINGS WHICH MAY BE 
THE SUBJECT OF THEFT, 4 Bom. L.R. 626. 

Animaia, Paojab Uiltkapy Transport of. 

See PON. ACT I OF 1903. 
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ADooymous Cornrauoicatloo. 

Sre COMI’LAINT. I’BOCEDURE ON BECEIFT 
OF CO.AIl'LAJNTS, 3 C W.N. 65. 

Anonymous Petition. 

Writing f.al?e stiocjmrus pciiticn to Ccllec- 
tOT^Ste False charge, l Weir 121. 

Ante-dating Sentence. 

See Sentence- imprisonment — Gene¬ 
ral. 4 L.h.R. 152 = 7 Cr. L.J. 463. 

ApoBtacy. 

See Conversion. 

See Hindu Law—S lARRiy ge, 18 C. 264. 
Appeal. 

1. —General. 

2. —Cases where .appeal lies. 

3. -C.- SES where appeal DOES NOT LIE 

4. —Acts. 

5. —Appeal from acquittal. 

6. —APPEAL- Practice and Procedure. 

7. —APPEAL TO Phivv COUNCIL. 

See AHATEUENT OF APPEAL. 

Sec Appellate court. 

See Crlm. Pro. Code, 1898. ss. 404 to 431 . 
See ME.MORANDU.M OF APPEAL. 

See Reference to High Court. 

Sec Re\tsion. 

See Sanction to prosecute—autho¬ 
rities competent to grant Sanction- 
Refusal to grant sanction—appeal 
Revision and jurisdiction cf Courts. ’ 
See SPECIAL OR Second appeal. 

—1.—General. 

(l)-Crim. Pro. Code (1898). 421.423- 

Appeal Pom conviction-Duty oj appellant— 

precisely in ihe same 
poBitJOo before an appellate Court as be is 
before the Court trying him. but must satisfy 
the Court that there is sufficient ground for 
inter/ering with the order of conviction. If no 
sufficient ground is shown, it is the duty of the 
appellate Court not to interfere. EMPRESS v 
SAJIW.AN LAL, 9 A. 386= A.W.N. 18«. 72 

late Court. —Where it appeared from th^ 
m.Dt o( Ih. SeKion. Ju^ge apo” 

HM. Zl Ms was“V°tbp 

approached” In 1 ,pp'e“ ‘I'’' 

established beyond all rLsonS^doubt^%OM“ 


Appeal —continued, 

-1,—General— continwd, 

(3)-Crim. P>o. Code (1898). s. 421-S«nt. 
viary rejection of appeal, mthout opportunity 
given to pfeoder.—On the presentation by a 
pleader of a criminal appeal, the Magistrate, 
who receivea the appral. called upon him to 
argue It at once and. on the latter praying for 
an adjournment to enable him to acquaint him¬ 
self with the evidence in the case and then 
argue, rejected the appeal summarily. Beld, 
that the order rejecting the appeal without 
aaording an opportunity to the pleader of being 
heard m support of the appeal, was itlrgal 
Emperor v. Gurshida balapa Jati, 7 

Bom. L R. 89 = 2 Cr. L.J. 58. 

{^)~Diiposal of appeal uithout hearing plea¬ 
der Praiiice —Where a Stesions Judge, not 
knowing the fact that the appellant W88 re- 
presented by a pleader, dispofed of the appeal 
in chambers, the High Court directed the re- 
bearing of the appeal. QUEEN-EMPRESS y. 
CUUNIA, Rat. Un. Cr. C. 944. 

(5) -Crim. Pro. Code {1882}. s. 421-DismM. 
tat of appeal without hearing apTeUant.—Tlbe 
dismissal of an appeal without giving the appel- 
lant an opportunity of being beard is a material 
irregularity. The Magistrate in such cases 
should re hear the appeal and fellow the 
procedure prescribed by a. 421. Grim. Pro Code. 
Quep,n Empress v. Pakira. Rat. Ua. Cr. C. 
703 = Cr. Rg. 34 of 1894. 

(6) —Criminal appeal—Dismissal for default, 
opportunity to the cppellant—Consideration on 
tfie wt€rifs.--A criminal appeal cannot be dis¬ 
missed ID default without being considered on 
Its merits, though it may be dismissed sum¬ 
marily if there is no sufficient ground for inter- 

^Sheo.ii V. Emperor, 12 Cr. L.J. 481 
-12 lad. Caa. 89. 

.. 'P'’®* (^ode (1898). s. 421 (proviso)^ 

reasonable opportunity of being heard in 
support of the same." what amounts fo.—Where 
the pleader presenting a criminal appeal in- 
otmed the Magistrate that bo was not prepar- 

L tbat 5omo other pleader 

ould do 80 , and the Magistrate did not ques- 
tion the pleader’s good faith, it cannot be said 
that the Magistrate, when he required the 
p ea er to argue the appeal, at once gave him ft 
reasonable opportunity of being beard in sup- 

.1? order rej’eoting the appeal 

after calling upon that pleader to argue is 
Illegal. In re Machi Reddi, 6 U L.T. 309, 


(8)—Crtm. Pro. Code (1898). s. 421—Dismis* 
sal of appeal without perusing record, for von- 
appearance of afptllant.-Jt is not competent to 
a bessions Judge to reject an appeal under s, 421 
without perusing the record, on the ground 
that there is no appearance for the appellant 

II because if the 

^ ^ content to leave the question of 
Qficd* rejection to be determined hj the 

i« papers, the Sessions Judge 

18 bound to peruse them, and the appellant 
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i4ppea/^coQtinucd. 

-1.—Geaeral— coniintied, 

is not bound to appear a second timp, cither by 
oouosel or in person. QUKKN* EMPUKSS v, 
Vali Mahomed. Rat. Uo.Cr. C 739-Cr. Rg. 

7 of 1895. 

(9) —dppea/, crnniwai — Aiypellnte Court 
boiiTid (o peruse record^^Ptrusiug judgment, only 
if sujficitnt—Crvn Pro. Code, s. 423.— When, 
in a criQiiiml appeal, no one appears on behalf 
of the appellant, the Court maet peruse the 
record. A decision upon a perusal only of the 
judgment appealed against, is not legal. AH* 
BASH ADI V. EMPEROR. 14 Or. L.J. 182»ig 
Ind. Cae. 182. 

(10) —Crtm. Pro. Code (1882), $s. 367, 424— 
Failure of Court of appeal to deal fully xvith 

a case where the appellant was 
placed in jeopardy by the failure of the Court 
ol appeal to deal fully with the evidence by the 
light of the established rules applying to cri* [ 
minal cases io a proper judgmeoti in the form : 
which B6. 367 and 424, Crim. Pro. Code, re* 
quire, the High Court set aside the order 
confirming the conviction and sentence and 
directed the Sessions Judge to re-bear the 
appeal. Queen-EMPRESS v. Ganksh BHI* 
KAJI, Rat. Un. Cr. C, 772»Cr. Rg. 36 of 1893. 

{l\)'^Appellani, right of, to be heard by 
mukhtear^Crtm. Pro Code (1872), $. 278 --The 
appellant in a criminal case has a right to be 
heard by a mukhlear. IMHERATRIX v. 8HIV* 
RAM GUNDO. 6 B. 14 [R., 32 Cr. L J. 118 = 

9 lod. Cas. 711 = 4 S L.R, 1950 

(12)—Cfim. Pro. Code (1698), s$. 421, 423— 
Ptghf 0 / applicant's pleader io be heard a 
second lime after records are sextl for. —Where 
a District Magistrate hoard the applicant’s 
pleader in support of the appeal, and then 
sect (or the records of the case, but disposed of 
the case without bearing the applicant's pleader 
a second time : held, tbaty as the case was never 
fixed (or bearing under s. 423. the Magistrate 
was not under any obligation to give the 
pleader a second hearing, CROWN v. JlVAYO 

wd. Abdulla, 2 SLR. Cr. 39*10Cr. L.J. 
204. 

. (13)— of complainant or of person 
^^l^ested in prosecution to be heard by counsel. 
—The Appellate Court, in an appeal from 
conviction, is only bound to bear the appellant 
or bts pleader, and the Public Prosecutor if he 
appears. Tbecomplainant ora person intereetod 
in the prosecution, or a pleader or other person 
appointed on his behalf, is not entitled to be 

as 0* fight, there is no provision in 
the Code which confers this privilege, AKIiAR 
V. Empress, 29 P.R. i886, Cr, 

~ C"”*' P'o- Code (1898), 
*. 138 (I)—RijAt of accused to be heard through 
eounar I— Amount of «ecufi<».—Wbea a reJereoce 

/?? Sessions Judge under 

B. 128 ()), Orjm. Pro. Code, and disposed of. do 

S?r’'lr'wvM.gistfAte. (9 C. 
S7S, Jf). Whon euoh a reference is made to a 
SeBsiona Judge, he is bound to bear (be 


zipped/—continued. 

-1. —General — continued. 

accused's Cnuo’^ol (IG R. 601, 23 C. 493. F.). 
Held, also, thn-t tbo object of requiring security 
for good behaviour 19 to place habitual criminals 
under tho surveillance of persons who may, 
more or Icps, ho able to control ibeni, and who 
become their guarantor^. If paj^sible, imprison¬ 
ment shnuUl bo avoided am) tbo security 
demanded should be as low as pos'^ible provided 
that the object of the law c.in bo Attained. 
Crown v. Ida. P.L.R, 1900. Cr. p. 53. iU C. 
878. 16 B. 661, 23 C. 493. F.) 

(15*—CriMi Pro. Code, Act X of 18FI2, 5 ^. *112, 
418, 424 — .4dmtS'ion of appeal for Ixmxfed 
purpose. —Except when there are express words 
as in ss. 412. 418, the Crim. Pro. CoJo docs not 
provide for an appeal for the limited purpose of 
reviewing only a part of the sentence. The 
appellant has a right to be beard fully on the 
merits and the Judge is bound by s. 424 to 
record a complete judgment. An omission 
to do so is a material irregularity QUEEN- 
EMPRESS V. Dagdu Gangauam, Rat. Un, 
Cr.C. 826 «Gr. Rg. 69 of 1895. 

(16)— Sxonmary rejectiun of appeal — Prac¬ 
tice. —Whore important questioos of fact and 
law arc involved, the Sessions Judge should 
not summarilv reject the appeal but ic should 
be heard fully and decided. QUKBN EMPRESS 
V. ADAMlSAg, Rat. Uo. Cr. C. 916. 

(171— Crim. Pro. Code (18981. 5 421— Suxn* 
marp dismissal of the appeal of one of the 
accused^Admission} of the appeal of the ether 
accused, vahditxf of. —Tho law gives to the 
appellate Court tbo power of summarily dis- 
missing an appeal upon going * through the 
judgment, if the Court is satisfied that there is 
no sufficient reason shown (or its interference, 
The fact thattbe Court admitted an appellant's 
appeal does not affect bis order dismissing 
summarily a co-anpellant’s appeal. Jaqat 
CHANDRA SARMA v. LalCHAKD DAS, 5 C.W. 
N. 332. 

(18) — Accused sentenced to four years' rigorous 
imprisonmnent — Co accused sentenced to impri¬ 
sonment for a term exceeding four years—For urn 
of appeal^Crim, Pro. Code (1898). s. 408‘6),— 
Where an accused is sentenced, by a Magis¬ 
trate specially empowered under s. 30. Crim. 
Pro. Code, to rigorous imprisonment (or a term 
ol four years and in the same proceeding another 
accused is also sentenced to imprisonment for 
a term exceeding four years, the appeal lies to 
the High Court and not to tbo Court of Sc'^sion 
under b. 408. proviso fb), Grim. Pro. Code, 
1998. NGA PO SaINO V. QUEEN-EMPRESS, 
L.B.R 1893—1900, 516. 

(19) — Crim, Pro- Code (18921, s, 412 — 
Appeal — Rejection of appeal on ground of 
accused pleading guilty, —Tbo fact that an 
accused person has pleaded guilty before 
the Magistrate may be a ground for rejeoting 
an appeal where the conviotion baa been by a 
Court of Session or a Presidency Magistrate, 
though even then the extent and the legality 
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Appegl —jontinucd. 

— I.— Geieral — 

of tho •^eoteoig would have to bj coa^'dered. 
Hut whore tba convictioQ is by any other 
Jl.it’i-jtrato, ao appul lies on fact as well as on 
law. and. when made, should bo dispj-jsd of m 
a legal manner. Quken Empress v. DOVIND 
R'OHU, Rat. Uo, Cr. C. 934 = Cr. Rg, 5 of 
j 893. 

'20)—Appedl — Rejccdon^Diiht nf api,ellj(e 
Cot*r/, —Au ^ppcllai$ Court, ou r?C3ivirio 
appeal, is bou'id, although tho appellant’s 
agent does not appear, to piruss the petition of 
appeal and tho judgment of the lower Court, 
in order to see whether there is any ground for 
interferiofi with tho convictijn and sentooco 
KOUU.W EMPRES.S. 21 P R. 1895, Cr. 

(21)-Cri»i. Pro. Code (1899), s. 4SO-,4paeaf 
—Dull/ of Sessions Judoe.—.K Sessions Judeo 
cannot decline to interfere on appeal merely 
baeauso in his opinion ‘‘the matter is a mere 
trifle. ’ Ho is bound 1 1 be.ir (ho appeal and 
come to a finding whether the conviction is 
legal or illegal. Empress v. Jivachram 
Kesravram, Hat. Un. Cr. C 978 =Cr. Rg. 3S 
of1898( 

(221—fle/ecfio»t of appe'it—Staling of poinfs 
for ddfrminrilion and finding thereupon, not 
Jiecfssajo/.—Where an appeal is rejected under 
s, Jo, Crjm. Pro. Code, it 13 oot oecessary to 
Ftaro the points for determination or the 6adioe 
thereupon, or the reasons /or such finding, as 
p. 4GJ, Crim. Pro Code. ]882, does not apply to 
judgments in appeal. Budruldin v. EM¬ 
PRESS.31P.R 1881.Cr, [R..35P.a.l882.0f.] 

(23) --Su»i»>iar^ diswissnZ of appial—Writing 
judgmail unnecessary.—A Sessions Judge or 
Magistrate, dismisBing an appeal summarily 
need not write a judgment or give any reasons 

Taung Vov, Crown, i L B.R 270 . 

(24) -Crim. Pro. Code (1832). 5 . 421-7?e;«- 
iioJt of opaeal — Judgment.—In rejecting an ' 
appeal under b. 421. Crim Pro. Code, the ap- ; 
pollate Court is not bound to write a judgment. 1 
QURBN-EMPRESS V. WARUBAI. 20 B 540 [^’ i 

2 Weir 473 = 25 M..*134 ; i?.. U B.R. (1906) ‘Jnd ' 

Qr., Crim. Pro. Code, p. 49 = 4 Cr.L.J. 284.] i 

{25)—ATpeal—Dutyot appellate Court—Crim. 
Pro, Code. s. 687.—Where the Uvv allows an 
appeal, the appellant is entitled to have an 
explicit opinion of the Court of appeal on the 
questions ol fact involved in the case. An omis¬ 
sion to do so cannot be cured by s. 537 of 

Code. FarKHAN V, SOMSHER MaHOMED, 22 
G. 24i. ' 

I H26)—Appeal—Power of appellate Court to 
remand a case.-Oa an appeal from a convio- 
tion under Bs. 147 and 349, Penal Code, the 
Sessions Judge without disposing of the appeal 
on the merits of the case, merely remarked that 
the Magistrate was wrong in having convicted i 
the accused under the above sections without : 
arriving at any finding as regards the common ‘ 
object of the unlawful assembly and remanded ^ 
the case to the Magistrate with instructions to I 


Appeal —continued, 

-1-—General— continued. 

write out a proper juigment. Held, on revision 
that the Sessions Julge h-»d no authority under 
any section of the Grim. Pro. Code, to pass the 
order, which be did. If the Deputy Magistrate’s 
decision was not as sitisfaotory as he thought 
16 should have been, it wis his duty as Ses¬ 
sions Judge to go into the svhole facts fully and 
dispose of the ease; he could not devolve his 
duty on the Djputy Magistrate who tried the 
case in the first instinne. TARA ChanD SINGH 
V. Emperor. 32 C. 1069 = 3 Cr. L.J. 119, 

(271 —PresenMfion to Superinlendenl of Jail 
sufiicient-Limitation—Tims for obtainingcooies 
to be exzluifd. —A petition of appeal presented 
to tho SuperintOQdsnt of thj Jail is equivalent, 
for purposes of limitation, to prasentatico in 
' Court. In computing the period of limitation, 
tho time required to procure a copy of the sen- 
tencs or order appealed against should ha 
deducted. BaoawaTHI v. (DUEEN-EMPRESS. 
U.B.R. 1892-1898. Yol. I. 130. 

(28) presentation of appeal to officer in charge 
o/ Jail.- —Tho presentation of a netition of appeal 

* prisoner in jail to the officer In oharge of 
the jail is, for the purposes of limitation, equi¬ 
valent to presentation in Court, whatever delay 
^ere may be in forwarding it, MUHAMMAD v. 
Empress. 29 P.R. i890. Cp. 

J^p\'~Pj^esenlaiio>i of appeal to officer in charge 
of Limiici/ion.—Tbe time roqaieite fof 

obt^iDing ft copy of the sen^’eoce eppe^led 
against must be ezeluied under 13 of the 
LtmitatioQ Act in computiog the presotibsd 
period of limitation. Toe preseotation of a 
portion of appeal to the officer in oharge of the 
jail, in which a convict appellant ie confinodi 
IS, for the purposes of limitation, equivalent to 
a preoentatioQ io Courir, {Vide Burma Circular, 
No. 13, Orl of 1390). NgA PO TRAUNQ v* 
Q^em.Empress, U B.R. 1892-1898, Yol. I, 

1 Jsi 


(3(51—PrisPHsr in jail—Appeal—Delay i» 
' copg of judgment—Lhnilation— 

olagislrale's duty—Suprrintendent of jail may 

without copy of judgment.^ 
When a prisoner in jail applies through the 
Superintcodent for a onpy of the judgment in 
order to prefer an appeal, it Is the Magistrate’s 
business to procure and forward the oopy ep* 
plied for or to arrange that this should be done. 
It IS not proper for a Migistrate to ralurn any 
suob applica*^^ioQ for keeping it for nearly two 
months and a half, with an endorsement that 
a copy had been already supplied to the aoous* 
ed’s daughters. Any delay, thereby caused, 
will be excluded in the compat»tion of tho 
period of limitation (or the appeal. MAUNG 

1896 ^ 

rr’answission of, by prisoners against 
sentences or orders of Sessions Judge,—Taepsii- 
tloQS of appeal against the sentences or orders 
of SessioQs Judges, presented to officers in 
oharge of j^ils, should be forwarded by snob 
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Appeal —continued. 

-1.—General—continiwd. 

officots direct to the Hi^b Court, intimation o( 
the fact being at once given, in each instanco, 
and ia the form pre^anbed, to tbo Judge whoso 
seatenceor order is appealed against, CRIMINAIj 

Circular, no. 9op 1867, 8 W.R.Cr. Cir. s. 

(32) —Tra^ismission of. by prisoners. —The 
petitions of appoils against the sentences or 
orders of Sessions Judges presented to olheors 
in charge of jails should be forwarded b 7 such 
officers direct to the R gistrar of the High 
Court, intimation of the (act being at once 
given, in etch instance and in the form 
prescribed, to the Judge whose sentence or order 
is appealed against. Petitions of appeals must 
be presented within the period allowed for 
appeal, as provided by s. 413, Crim. Pro. Code. 
1661, and must be acoompa^Jied by a copy of 
the sentence or order appealed against as 
provided by 9. 416. Petitions not pceseoted in 
time or not accompanied as above are to be 
returned to the petitioner with an endorsement 
by the officer in charge of tbo jail ehowing the 
date of presentation, CRIMINAL CIRCULAR, 
No. 9, 8 W.R. Cr Clr. 7, 

(33) —0/ prisoners— O^derofappellOLU Courts 
f7ter«ou.—CommuoicatioDS from the officer in 
charge of the jail to the Sessions Judge, relative 
to the appeals of prisoners to him, should be 
mado to the Judge direct, and not through the 
Magistrate of the District, who has no ooncera 
with the decision of the Court of Scission made 
on appeal, unless when the appeal happens to 
be from bis own Court. The appellate Court 
should certify its decision to tne Court or 
Magistrate from wbo^e decision the appeal has 
been preferred, and the Court or Magistrate 
should inform the appellant in writing^ through 
the officer in obarge of the jail, ol the result of 
his appeal. CRIMINAL ClRCULARr NO. 6 OP 
1669, 12 W.R. Cr Cir. 1. 

(34) —JToruiardinj of peiitions of. from prison¬ 
ers in unappealable casts.—Officers in charge of 
jails should not forward petitions of appeal from 
prisoners to the High Court in oases in which 
sentences or orders have already been passed by 
an appellate Court on appeal, such sentences or 

being final under s. 428, Orim, Pro. Code, 
lo such cases parties should apply to 
the High Court by motion made by a pleader 
in open Court. Criminal i'ircdlar Memo, 
NO. 8 OF 1889, 12 W.R. Cr. Clr. 9. 

(88)— Delay in furnishing copies — Duty of 
Ma^isfrafe to preventSpecial arrangements.— 
Id order to prevent delays in furnishiDg a copy 
of a judgment due to remoteoess of the Court 
from the jail in which the appellant may be im* 
prisoned, the Magistrates of Courts so situated 
should asoectain from oonvioted prisoners whe¬ 
ther they deeire to appeal or not. and, if they 
do, should transmit a copy of the judgment 
along with them to the jail, NO A PO THAUHO v. 
goBBN.EMPBBSS. U.B.R. 1892—1898, Yol. 1. 

AMwm 


Appeal —GootiDucd. 

—— 1. —General -^continued, 

{3Gi— Limitation—Deduction of time occupied 
in obtaining copies. —Wboro an accused, con* 
yioted on the Gtb June, applied for a copy of 
the judgment through tbo Sup'*nntondent of 
the Jail on tbo 27tb J uno and i ho copy was sent 
to the jail OQ the 4th July and didivcred to 
the accused's MukJitear on the llth July, the 
accused giving bis Alukhtatnima on the 7th, 
held, that tbo accused was fairly entitled to 
deduct the period from the i7tb June, tbo date 
of his applicahoo, to lltb July, the cUte of tbo 
delivery of tbo copy to bis Muhhttar, in comput¬ 
ing the period of limitation. GIIAMMaN v« 
Empress, 5 P.R. 1888. Cr. 

(37) — Limitation — Suj^icienl cause for present¬ 
ing an appeal out of time. —The fact ihnt one of 
:^evoral puraon^) cunviciod togetbe^r wa^nequitted 
on appeal was held to bo a sufficient cause for 
admitting tbe appeal of tbe others prcseiuod out 
of time CROWN V, MOHAMED BUX, 7 P.R. 
1871, Cr, 

(38) —Cnn: Pro. Code. 1892. ss. 419, 420,421 
— Appelimtxnjail — Notice—liight to be heard. 
—S. 119 is a general section embracing the 
case of all appellants whether in or out of jail, 
and there is uotbiog in s. 420 to indicate that 
s. 419 was iuiended to deprive Ibo appellants 
who are in jail of tbe opportunity o! beu g beard 
on their appeal. Tbervfure. even when au appel* 
lant is in jail, reasonable notioe should be given 
either to him or to hie pleader, so that he may 
have a reasonable opportunity of being heard in 
support of tbe appeal. In oases where an appeL 
lant ia in jail, if the jail ia at tbo same station 
aa tbe appellate Court, there is nothing to 
prevent tbe prisoner applying to be beard in 
person, and, in all cases, a person so siiuited 
may require that be abali be beard by a pleader* 
In re KOTlNA BUTCUIVA, 2 Weir 472. 

(39) —Crim. Pro. Code. s» 419— Appeal by 
accused in jail and by those nol in jail — Stamp. 
—Where certain persons, who wore undergoing 
imprisonment, presented an appeal with an 
unstamped oopy of tbe judgment of tbo lower 
Court, held, that tboee appellants, who were not 
lo custody were not entitled to take advantage 
of that unstamped oopy. They should be re* 
quired to put in a stamp of 8 annas {vtde Noti- 
fioation in O O. of tbe 6ih June, 1673). In re 
VENKATA KONDa REDDI, 2 Weir 467. 

(40) —Crim.Pro.Code (1882), s. 419—^Ippeais 
sent by posf.—Tbe tranemission of an appeal by 
post 1 $ not a suffioient compliance with e. 419* 
The practice of accepting appeals traoemitted 
by post, otherwise than under s. 420. is irrega* 
lar. But there is nothing in the Code wbioh 
renders it illegal fora Magistrate to take cogni'* 
zanoe of complaints of oflunces reported by post. 
In re LURIBETTI PITCHAIYA, 2 Weir 467* 
[F,, 2 Weir 468-16 M. 137.] 

(il)—Appeal sent by post. —An appeal traoe* 
mitted by post by a oonviot in jail cannot be 
considered as an appeal properly presented 
under the Orim. Pro. Code* But| where the 
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-1.—QcDcral— conlimied. 

Court b'is proceeded to deal with it as duly 
presented, it cannot dismiss it without hearing 
the complainant. Queen-Empress v, Bhao- 
%v..\N. Rat. Un, Cr. C. 464. 

(42) — Crim. Pro. Corfe (1861), s, 412—d/ajis- 
Irnte — Proclamation. —There is no reason why 
the Ciovernmout should in every case specially 
empower a Magistrate to bear appeals under 
a. 412 of the Code, The Government can by a 
proclamation declare that an Assistant Collec¬ 
tor shall be the officer charged with the execu¬ 
tive administration of the District in criminal 
matlors. RE(l. v. BBAI SHANKAR HaRIRaU, 
3 B.H.C. Cr. 18. 

(43) —Trirtl bi, jury—Illegal evidence adynitied 
— Procedure — Criyn. Pro. Code. Act XXV o/ 
I8G1, s, 426,—In a trial by jury, where tho ap¬ 
pellate Court finds that evidence not properly 
admissible has been admitted, the Court should 
consider the appeal on the same principles as 
apply to cases of misdirection to the jury- 
If it finds that the accu.«ed has been prejudiced 
by tho error committed in admitting improper 
evidence, and that the evidence on record is of 
such a character that its value can be iippro- 
oiated only by the Court which heard the 
evidence, the proper course is to direct are-trial 
by a different jury. If there is clear evidence 
on record to sustain a verdict, the case is 
to be treated as one tried with the aid of 
assessors and the conviction may bo confirmed 
{Warden, J. w-as for oonfirming the conviction 
in this case, but a re trial was ordered). Req 
V. Rau.aswami Mud.aliar, 6 B.H.C. Cr 47 
(2?.. 27 B. C2G, 19 B. 749. 9 B.H.C. 358. iO B. 
H.C. 497, Rat. Un. Cr. C. 245.] 

(41) -Critn. Pro. Code (1898). s. il9—Appeal 
by several accused persons-Separate copies of 
judgment not tendered—Rejectioyi of appeal, 
vali.tity of —Two accused persons made together 
with anotbee co accused a joint appeal to tho 
District Magistrate with which a copy of the 
judgment appealed against was filed. The two 
accused subsequently tendered tho stamps ce- 
quisito for the separate copies of tho judgment 
appealed against, conditionally necessary under 
Criminal Circular No. 74; but tbe District 
Magistrate refused to dispense with the separate 
copies of tbe judgment appealed against. Held, 
that the District Magistrate would have exer¬ 
cised a sounder discretion if be had, in virtue 
of the power given by s. 419, and cited in Cri¬ 
minal Circular No. 74, dispensed with separate 
copies of the judgment appealed against. EM¬ 
PEROR V. SITAU.AM Ragho, S Born. L.R. 704. 

(45) —Crim. Pro.Code (1882). s. 422—465ence 
of appellant-service of notice.—Whera tbe ap¬ 
pellant in a criminal appeal cannot be found at 
the address given by him. the notice of hearing 
of the appeal should be loft at such address 
Queen-empress v. Hari Narayan, Rat 
Un. Cp. C. 869»C Rg.40 of 1896. 

(46) —Crim. Pro. Code (1872), s. 21S—Limita¬ 
tion Act, IX of 1871, s. 5, art. 152—Appeal pre¬ 
sented out of tiine—Bearing.—An appeal 
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presented out of time, without sufficient reason 
for the delay, may be rejected as time.barred 
without hearing the appellant. S 278 of tbe 
tbe Crim. Pro. Code doe« not anoly to such 
appeals. Rrg v. Gur,*B K.\RIM, Rat. Un Cr. 
C. 90 = Cr. Rg. 28-1 1873. 

(47)—Crim Pro. Code (1««2), ss, 511,515— 
Appeal froyii Second Class Magtslmlr. - A First 
Class Magistrate, not being a Di.sirict Magis¬ 
trate. baa no jurisdiction under s.5'5. Crim. 
Pro. Code, to hear an appeal against an order 
of a Second Class MHgjefrite und,T«. 514 of the 
Code QuREN-EMrrjK.ss V Samijhaji. Rat. 
Un. Cr. C. 381 = Cr Rg. 35 of 1888. 

(4.8)—Crim. Pro. Code (1872), s, 273 Crinii- 
nal appenls — Duty of Courf to fix a date for 
. admission of nofcals, — A general notice posted 
I in a Sessions Court that ancoals will be beard 
for admission only on the first Court dav next 
after pre.seutation is not incompliance with the 
provisions of 9.278. Crim, Pro. Code. Tho 
Sessions Judge should fix a time as dirooted by 
that section in each case so as to enable tbe 
appellant or bis agent to app.»ar and to he heard. 
Malan V. Queen, 3 M. 11=2 Weir 472. 

(49)—Crim Pro. Code, s. 273— Du yo' Cowrf 
to fix dale for appearance of aipeW af or 
counsel. —Where the appellate Court tailed to 
fix a reasonable time for tho appcaraoce of tbe 
appellant or bis counsel as required by 9. 278, 
Act X of 1872, it was held thar, the error was 
one that would invalidaie tho proceediogs. 
In rc HURI Persh.^D, 24 W.R. Cr, 60. 

(60)—Crim, Pro. Code, s. 279—A^ofice of dale 
fixed for hearing of appeal —Under s. 279 of 
the Code of 1872. notice of ihe date fixed for the 
bearing of an appeal should be given to the 
appellant himself, notwithstanding that tbe 
pleader engaged by tbe appellant has been 
verbally informed of the date, MiRAN BaKHSH 
V. Empress. 7 P R. 1883, Cr. 

(51J— Change of place of hearing of appeal— 
Notice to accus-d or his pleader. — An aopeal 
posted for bearing at one place cannot be heard 
and dismissed in another, without giving 
notice either to the accused or his pleader of 
such change of place. BaHAWAL v. QUEEN- 
Empress, 7 P.R. 1891, Cr. 

(52) —Dismissal of appeal for appellant's 
default—Criminal appeal not to be dismissed 
for default of appellayit. —When notice is issued 
to an appellant, in a criminal case, to appeat 
at head-quarters on a date fixed and when, on 
that date, tbe Magistrate moves out into camp, 
it is not competent for him to dismiss tbe case 
for default, even though there may be a general 
order to him to tbe effect that parties ought to 
go to him in camp. NiHAL 8TNGH v. EM¬ 
PEROR. 11 P R. 1903, Cr. = 117 P.L.R. 1905=2 
Cr. L.J. 66. 121 P.R. 1895, Cr. F.) 

(53) —2Vau.smi9sion of appeal records.—I® 
oases of appeal to tbe High Court from 
sentence or order of a Sessions Judge, the record 
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should be forwarded to the High Court by the 
Sessions Judge immediately on receipt of tbo 
notice of appeal. If public iocouvenienco would 
arise from the transmission of the original 
record, tbe Judge should forward a certifiod 
copy of his reasons for making or passing such 
sentence or order, stating at tbe samo time why 
the original record has not been immediately 
sent. Crimin.*lL Circular No. 5, 9 W.R. 
Cf. Cir. 13. 


t54)—TransmissioJi 0 / appeal. —Cases under 
8. 434, Grim. Pro. Code, 1861, referred by 
Magistrates should be sent up through the 
Sessions Judge and should not appear in bis 
Statements 1 and 2. Crimi.n’aL CIRCULAR 
No. 4 OP 1869, 11 W.R. Cr. CIr. 5. 

(55) —Opinion of senior Judge to prevail.— 
When two Judges, silling as a Division Court, 
hear a criminal appeal, and they diSer in opi¬ 
nion, the opinion of tbe senior Judge must 
prevail. QUEEN v. KaZI.M TH.AKOOR. 2 B.L. 
R. F. B , 2S«10 W.R. Cr. 4S. 

(56) — Evidence before Magistrate — Appeal .— 
Evidence taken before a Magistrate, but used 
at the trial, cannot be referred to ou apoeal. 
QUEEN V. VVazira, 8B .L.fi. Ap. 63 = 17 W.R. 

6 Cp. 

(57) — Additional evidence — Admissibility — 

Fresh evidence will not be allowed to bo ad¬ 
duced in appeal, which was not tendered in tbo 
lower Court on tbe ground that it was discover¬ 
ed after the filing of tbe appeal. GURUMURTHI 
OHETTY V. ARCHIIULD READ, 9 Ind Gas. 251 
= 12Cr. L. J. 40 = 9 M.L T 323 = (19ll) 1 M. 
W.N. 136. (31 M. 114, 3 M.L.T. 308, R). 


{5S}—Crim. Pro. Code, s, 419-Appeal pelt- 
^n, presentation of, by Vakil’s gumasta .— 
where a vakil had signed an appeal petition, 
having been duly authorized by a taknlat- 
tiamah, held, that tbe presentation of tbe peti¬ 
tion by ihe vakil’s gumasta was sufficient. 
^ re Gudiyati Samuel. 2 Weir 469. [F., 2 

Weir 470 (Cr. Rev. Case No. 60 of 1896j: 2 
Weir 470 (Or. Rev. Cas. No. 652 of 1695), 2 
Weir 470 = 20 M.87.] 


(59) Crim. Pro. Code, a. 419 - Presenfafion 
0 / appeal memorandum by vakil for one of the 
accused. Where an appeal memorandum was 
prepared on behalf of three accused and signed 
under a vakahii by their pleader, held, tbao its 
presentation by another pleader, who held a 
vaitalut only from one of tbe accused, was a 
presentation. Jn re MOTHU MiRA 
Levai, 2 Welp 470. 


(60)—Appeal under s, 421, Crim. Pro. Code, 
right of counsel to refer to certified copies of 
evidence a. the heating of—Evidence, certified 

hearing of an appeal under 
8. 421 of the Code, counsel for the appellants 
proposed to refer to certified copies of tbe 
evidence in order to show that the conviction 
was erroneous. The Judge declined to allow 
this to be done and dismissed (he appeal. The 
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appellants applied (or revision of the order of 
the Sessions Jud^e. Held that, at the hearing 
of an appeal u*ider s, 42l, counsel foe tho 
appellant whs entiilcd to refer to certified copies 
of the evidence. M \ng\ v* KiNG-ElirEROR, 
11 O.C, 360^9 Cr L J S3. 

(61) — dpp'^nl Jo nrd by a Judge in a case tried 
by him as a M ^gi^trnfe — Vahaity. — Tho Crim, 
Pro. Code of [^12 did not prevent a Judge, 
sitting as an appe'Ute Court, from boariug an 
appeal from an order pisied by him when pro* 
siding over an i»'f» rinr Court, CUOWN v. 
SaH-aU SINOII. 22 P.R 1873, Cr. 

(62) —Crim. Pro ad- (1898), 5. 407—TriaZ 
begu7i by Mogxsirat*' holding Sfcoxid Class powers 
^M'lgistratt get-if g First Class powers before 
C07ieluston of trialsA^ptat .—Where a trial was 
held by a Maei*-trate holdiog Second Class 
powersp tbo fai^t ihit bo was appointed a 
Magistrate of the First Class, before the conclu* 
sjoD of tbe trial. vNa^ held to make no difference, 
with rtfercnco to tb^ question of appeal, whicbi 
therefore, was hi-id to lie to the District 
Magistrate. KING-KmperoR v. NGA PAW, 4 
L B.R.239«8Cr.L.J 48. 

(63) —n/ full power—Jurisdiction 
to hear apieah- Jurif^diction of District Magis^ 
(rate not excluded.^The power conferred upon 
a Magistrate of full power at Broach to bear 
appeals does not exclude the jurisdiction which 
the Magistrate of iho District has by law. The 
proceedings in any ca^e in which tbo appeal is 
mado to the Macistra>e of tbe District from tbe 
dccisicn of a M^^gi^trate subordinate to him 
must be forwrtr<^ed to him. ReO v. UMTHA 
RUONATH, 5 B.H.C.Cr 8. 

(64) — D^squoUfication of Judge to hear appeal 
incases whirc prosecution has been ordered by 
him.~A Bcfcsirn^ Judge is not disqualified from 
hearing an appenl frem tbe conviction of an 
accused, merely because be has himself direct* 
ed tbe prosecution of tbo accused for tbe ofienoe, 
though it is Dot desirable that the Judge should, 
under such circumstances, bear tbe appeal. 
B08T4N KHAN v. EMPRESS, 39 P R. 1884, Cr. 

(65) — Uearing of an appeal by a Judge per¬ 
sonally interest!d—Crim. Pro. Cede (1898), 
j. 556.—A Judge, who has directed a prosecu* 
tioQ, should not take upon himself to determine 
tbe appeal of tbe accused when convicted, even 
though tbe appeal is only against tbe severity 
of the sentence. His duty is to report tbe case 
to the High Court for orders. KlNG*E&rPEROB 
V. HTUKTALWB, 2 L B.R* 302. 

(66) — Power of High Court to interfere.— 
Where tbe High Court on appeal found the 
evidence against the prisoner insufficient to 
support tbe conviction, and would, if tbe case 
bad been before them on tbe facts, have revere* 
ed the convictioD if tbe case bad been tried 
without a jury, they ordered tbe verdict to be 
set aside, and the prisoner to be disebargedi 
though, where a verdict is aet aside on appeal^ 
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they c.in order a now trial. Queen v. ManniA 
Cr L B.R. Ap. 108=15 W.R. 

(G7)--Powir of Bigh Court A High 

Court Judge sitting alooo on L appellate 
side has power to bear and dispose of appeals 

9 bTr^oLu 

(68)-Poioer of High Court.-Vfhon a Civil 
Court directs that criminal proceedines be 
taken against a party to a suit before^it for 
perjury or forgery, it is open to the High Court 
on an appeal being preferred against the deci- 
sion of that Court, to direct th.at such proceed- 

h^n have 

been board and determined. /„ the matter of 

thepetition of R.\ji Prasad A\zra B f r 

Sup Vol,426. [D.,31M 5.0=\ M rT iftfi 

= 18 M.LJ. 466 = 8Cr.L.J. 800.] ' 

(69)—Crtm. Pro. Code (1861). ss. 404 and 40‘5 

*nce Bigh Court's power of interference — 
When there IS evidence to be considered and 
weighed by tho Court, which is cabled udod to 

determine wbochor a person charged wifh an 
ufobiTiJl T'to 

M 133-7 rf- r it 2 ai. 38. 31 

Ij-J- 267 = 18 M L T «i7-Q 
M.L.T. 230.J 57-3 

Sessions Judge where h‘ 

P «n *2 diffe/ent secOonof 

Penaf Code—Crim. Pro. Code ( 1872 ). 272 — 

2°“'* refused to interfere with a Mse 
wboro tbd Bsssions Judcd t>ve^v^ » 

sriiirS 

O.W.N. 663, 17 O.P.L r! 75 ^ 


-4ppefi/—coDtioueds 

Geoeral—con/int^ed. 

A person was convicted by a Deputy Magistrate 
firsV?ff°" sentenced for the 

first offeoce to four months’ and for the latter 

T? 0 “Sstric^^?‘°“?'’ imprisonment. 

riJi « ^ on appeal, acquitted 

f« ojf’OJ'inR. but upheld the conviction 

for thofj and sentence of sir monthe’ rigor- 
OU3 imprisonment. Beli, that the effect of 
the order was t^o enhance the sentence under 

tho^r^? do under s. 423. cl. ,b). sub-s, 3 of 

KiTNmf of Criminal Pmoedure. RamzAN 

?ifi rr Chowbe, 24 0. 

[F., 1 M.L.T, 403 ; R., 3 N.L.R. 67 ] 


(71) S^Kt^HCB, tvh£9% can be x 

pell.,e CouH.-An .ppsl]"., cZ'^ffHor/iS: 

powered to enb^oce, uoder s 2fln Pt»irM n 
Code. 1872 any puoi,hlnt' fwaVd^Sto ^tha 
accused Whose appeal is rejected under a 278 

M:; “tn i?rnVp“ii"rarr“^ 

GANDA SmoH DHANA:'i"4-p':R‘'; 

CoaS.—^heTthl'Appdu^'o" *'*' 

appeal under Act Xof^872. s 278 

under Act XI of 1874 1 or u 

A«S’^£SAn;'’™St/ r 

appelhU Court-Penal cido. eHuTani ^Z- 


f74}~Enhancement of sentence—Power to add 
^ ;.--:sonmenf _/o fine.-Tae p >wer of an appel- 

ed ” punishment award- 

enables the appellate Court to add a sentence 
I “P"**onm6nt to one of fine, 6HAMR0 
dale V CROWN, 8 P R. 1875. Cp. 

{75i~Knh incement of SenUnce-Appeal-- 
No appeal was held to lie, under the Code of 
lou, from an order of the appellate Court 
enhancing tho sentenca of the Court of the 

-tLc- ^ reference PROU 

riT? p ,^‘'^^SSI0NER and SUPERINTEaVDENT 

OP Rawalpindi, 6 P.R. 1873 . Cr 

^onorarg Magistrate— 
^nhflncemenf of sentence by Chief Court on the 
ca e being reported by the Oisiricl Magistrate- 
appeal. \Vbere a sentcDce of fine by the 

Magistrates ai Amritsar 
tVic r«k* monihii’ jmpris?ooiDeDt by 

I;t. iniho absenceof 

^4 k accubed. tbe cano was report* 

ed by the Msgistrate of the District : held, that 

conviction lay. 

thA n-*» of the Code, to the Migistrateof 
1878^Cr ’■ Abdulla, 24 P.R. 

—A/opisfr’nfe—Pa.ssiw <7 of non- 
appealable senUnee-Addxng to sentence to make 
^appealable- Appeal-Sessions Judge-JurU- 
Magistrate passed at first a non- 
appealable sentence on tbe accused ; but at the 
request of the accused be shortly after enhanced 
tne sentence passed so as to make it appealable. 

appealed to tbe Sesrions 
dismissed the appeal on tho ground 
aKU » ^ seotence first passed was non-appeal- 
. Magistrate bad no jurisdiotion to 

once passed by him. lo 
. • Beli, that the Sust^ions Judge com- 

muted an errpr in holding that he had no 

jurisdiction to alter tho 

nn^n!!^ r \v® ^0°®- 7®*- ‘‘>® 

Sessions Judge’s jurisdiction 

ffftrw concerned, that was tbe 

coweoT bv® which he was called upon to 
KPS5TTAT7T .r appeal. EMPBBOB ▼. 

Bom.L.R. 803=11 

J. 383=23 Ind. Gas, 751=7 8.L.R. 100.] 
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(79)—Cri?n. Pro, Code (1898), s. 433— /lltenx- 
tion of Hading on appeal^Noiice to appellant. — 
Tbe MagidCrate charged the accused wilb 
o&eoces under s. 406, I P.O. lie found all of 
them uot guilty of an oSeoce under that 
section, but without framing any charge 
against them of having committed any other 
odeoces, he convicted some of them of offences 
nodec s. 417. On appeal, tbe Sessions Judge 
held that the Magistrate was irregular in 
convicting the accu^^ed of oQonce^ under s. 417, 
but be found that tbe cvidoooe recorded disclos¬ 
ed that tbe appellants had committed r.^flvoces 
under s, 40G, and he accordingly altered the 
findings, without giving, however, any oppor¬ 
tunity to tbe accused nf showing c^uso against 
being convicted b; bim of offences, of which 
they bad been acquitted by the Magistrate. 
Held^ that tbe Scesions Judge's order must be 
set aside and tbe appeal re-beard. T^Il MO DAH 
V. King-EmPCROR, 3 L,B R. 283^3 Cr L. 
J. 420. 

(79) — Trial of person tmder $. 59, Frontier 
Crimes Regulation^ without the assistance of 
Council of Eloers—Course of appeal. —Where a 
Magistrate, empowered by s. 59 of tbe Regula¬ 
tion. trice, without tbe assistance of a Council of 
Elders, a p«'r6<D charged with having done an 
act punishable under the Regulation, the ordi¬ 
nary course of appeal prescribed by tbe Code of 
Criminal Procedure applies. KlNCr'EMPBROR 
V, Mussamat ALAM KhatUN, 19 P R. 1910 
Cr.^l03P.L.R.1910»6 lod Cae 9S9sll Cr. 
L.J. 428»34 P.W.R. 1910, Cr. 

(80) —S. 411, Crim. Pro. Code, l^Gl—Fine 
^Imprisonment^ Appeal,^Hf^ld that an appeal 
lay, under a. 411. Grim Pro, Code, 1861, against 
a sentence of a fine of Rs. 50 with more than 
one month’s imprisonment in default. FATTAH 
V. Mahomed Din. 3 P.R. 1872, Cr. 

(81) —S. 43R, Crim, Pro. Code —Revision—In- 
ierference with acquittal on reference ty the 
Dietricl Migisirate. — As tbe Criminal Pro¬ 
cedure Code provides for an appeal agaiost 
acquittal by Government, the High Court will 
not interfere under e 439. The High Court has 
no power in revision to convert an acquittal into 
aoonviction. SANQILI NaICKBN v EMPEROR, 
8 H.L.T. 380»Blod. Gas.293»tlCr L J.622. 

^^^)“iiQQieiraie of district exercising powers 
under s. 86 of Crim. Pro. Code [Act X of 1872) 
—Joint trial of several persons — Award to stme 
of accused of upwards of 2 years* imprisonment 
—Coures o/ District Magistrate tried 

and convicted several accused together, senienc- 
ing eome of them with upwards of 3 years* 
imprisonment, held, that the entire proceedings 
of the Magistrate was, under s. 36 of the above 
Code, and that therefore, the appeal of all the 
aooueed lay to tbe Chief Court. MoHAMED 
NbwAZ V. EB1PBB88, 88 P.R. 1879. Cp. [R., 
48 P.R. 1883, Cr.] 

(88)—CHm. Pro. Code (1873), s. 36—Accused 
convicted at one trial of several charges—Course 
of appeal.—kn aooused person, convicted at one 
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trial by tbo Magislrato of tbe district of sever¬ 
al charges, for one or more of which be is 
sentenced to los^^, and for tbo rest to more, 
punishment then tbo Magistrate is competent 
to inflict under bis ordinary po%vers, can appeal 
not to the Court rf Sessions, but to the Chief 
Court against each conviction. JEYTUMALv. 
Empress. 36 P R. 1880. Cr. 

(84) — Case of confirmation of sentence of ses¬ 
sions jurtge on appeal.— In this case, tbo 
Sesi^ioD Judge, who conducted the trial in a 
a very careful and scarcbiug manuor, expressed 
bim«cH entirely satisfied with tbe tvidonoe and 
With all the preliminary proceedings, linder 
such circumstaoces the Sudder Court did not 
SCO any ground, in tbo eiraple asseveration of 
the appellants that they were innocent, to doubt 
the correctness of tbo conclusion of the Sessions 
Judge, and rejected appeal. CROWN v, SUN- 
DAR SINOH, 10 P.R. 1866. Cr, 

(85) — Capital sentences — Appeal.—Viherc a 
case has been referred by the Sessions Judge for 
confirmation of sentence of death, and tbe Chief 
Court has proncunced its decision thereon, tbe 
accused bus no right of appeal left; though bo 
may bring an appeal c/O bis own account, at 
tbo time of tbe revision. CROWN v, SOOJUN 
SINOH. 33 P.R. 1867, Cr. 

See ACCUSED Person, a.W.N. 1000, 47. 

Acquittal of one of a number of accused tbo 
rest of whom have not appealed—See ACQUIT¬ 
TAL. 71 P.R. 1866, Cr. 

Acquita) on appeal to Session.^ Court ro- 
verecd—Proper tribunal for retrying appeal— 
See ACQUITTAL,9 A. 134, P.B.* A.W.N. 1886, 
332. 

See ACT V OF 1861,6 W.R. Cr. Cir. 1, 5 
W.R. Cc. 22. 

See ACT VI OF 1864, s. 9, Rat. Un. Or. C. 

68 . 

See ACT XIV OF 1868, s, 11, 17 W,R.Cr. 11- 

See ACT IX OP 1869. s3. 24 aud 25, 2 N,W. 
P. 113. 

See ACT I OF 1871, a. 22, 3 N W.P. 200, 19 
M. 238«3 Weir 461, 11 M. 359 = 1 Weir 712, 4 
L.B.R. 10*6 Cr. L.J. 121, 15 C. 713- 

See ACT IX OF 1873, 3 0. 379 = 1 C L.R. 
339. 

See ACT III OP 1877, 0 . 83, 12 C.W.N, 47. 

See ACT IV OF 1877, b. 167, 2 M. 30«1 Weir 
535, 5 B. 85. 

See ACT IV OF 1877, s. 41, 2 0. 466. 

LimilatioD for from Reeideut’e Court, 
Bangalore—See ACT XV OF 1877, art. 165, 
15 M. 414^1 Weir 588 s 2 M.L.J. 112. 

See ACT XV OF 1887, s. 6, aob. II, art- 155t 
A.W.N. 1891, 10, 9 Bom, L.R. 893*6 Cr 
L.J. 321. 
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Exclusion of time in obfc'iininB copy of 

judgment-See ACT XV OF 1877, s. 12. lO C. 
G42« 

Appeal by persons in jail—Tiin-^ taken in 
obtaining copies of judgment— Sue ACT XV OP 
1877, 8. 12, sob. II. act. 154. 9 M. 258 = 1 Weir 

See ACT I OP 1879. s. ll. 1 Woir 8.15. 

See ACT III OF 1880. 40 P.R. 1381 Cr. 

Conviction for escape fr.m lawful custody 
—Appeal-S«e ACT XIV OF 1882. ss. 638 (29) 
and 651, 5 A. 319, 

Jurisdiction to interfere with orders under 
fl. 16—Reformatory Schools Act. 1897—See 

A. 391, P.B.= 

A.W.N. 1899, 138. 

See ACT VIII oP 1897. s. IG, 13 P R 1907 
Cr. = 43 P.W.R. 1907 = 55 P.L R. 1903. 

Appeal from decision of Addi'innal Judge 
whether lies to District Court or High Court — 

-36 A. 576 = 15 Or. L J- 653 = 25 Ind. Cas. 686. 
See Bou. ACT XI OP 1846, s. :t. 15 B. 505, 

^See^BOM. ACT IX OP 1863. s. -2. 3 B.H.C. 

See Bom. act II of 1361, lO B. 258. 

Un. Cr. C^363 = Cr^Rg^6 oM888.^^' 

^See BUR. ACT XVIt OP 1875. s. 35. 4 C. 

Appeal by one accused-Power to interfere 
with Beniences of persons who have not 

isfy-p-vol"!", Lr 

See Mad. Act H of 1907, a. 23 (3). 7 M L 
T. 183 = 5 Ind. Oaa. 929=11 Or. L.J. 332, 

See Pun. Act IV of 187-2, e. 45 9 p r 


Appeal —continued. 
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Granting of bail in-Practice-See BAIL. 
Rat. Un. Cr. Cas. 480. 

See Bench of Magistrates, 9 C. 96 = ii 

tr.ij.ii. 423. 

Code, 1899. ss. 91, lo 
1905 = 3 Cr. L. 

•J • o01« 

5 M.L.T. 
■to ACCUSED, 29 M. 

187 = 3 Ct. L.J. 452. 

Confession—Plea of torture urged in appeal 

— Procedure - See CONPESSION- 
GBNERAL, e B. H.C.Cr. 126. 

"S' 7 (3). 408, 
J- 443 = 30 M. 136 

— 1 M.L T. 402, 

41^123*'2“a^6T‘ 

.4 Code, 1898, ss.ao, 349.408, 

4 L.B.R. 63 = 6 Cr. L.J. 289. 

Whether lies avhon aggregate sentenoe is one 

code, 1898, as. 35, 

t^t’ 734 = 11 Ind. Cas. 255=12 Cr. 

ij.J. o91» 

Admission of—Subject dealing with question 
^ybether appoal lay-Legality-Sevecal concur, 
rent sentences-Each by itself non-appcalable 
it appealable taken collectively—See GRIM. 

'• 

Concurrent sentences aggregating to more 
than one month, by a Magistrate of the Ist 
class-Whether appeal lies-See CRIM PRO. 
CODE 1898, ss. 35 (3j, 413, 17 O.W.N. 72=13 
Cr. L.J, 877 = 17 Ind. Cas. 813. 

Against order under s. 106. Grim. Pro. 

Code. 1898, ss. 106 and 

42i,. 30 0. 101 = 6 O.W.N. 422. 

From orders to keep the peace—See ObiM. 

^07. 106 and 438, 32 0. 
948 = 9 C.W.N. 860 = 2 Cr. L.J. 550. 


tion—See AGENCS TRACTT^GANJAM/“a 3 ^ 

V 

Case triable with assessors tried by iutv— 
Appeal on facts—See ASSESSORS, 3 0. 766. ^ 


, 1898. ss. 118, 406, 27 

A. 623 = A.W.N. 1905, 135 = 2 A.L.J. 716. 

Prom orders requiring security for good 
behaviour — See Crim. Pro. CODE, 1898, 
83, 118, 123, 406, 439, 2 O.C. 307. 

Apellate Court incompetent to refer to 
the Oluef Court a oase in which appeal lies to it 

CODE, 1898, 88. 121,438, 
Cr. = 62 P.L.R. 19W 
= 16 Cr. L.J. 485=24 Ind. Cae. 673. 

Crim. Pro. Code, 1898, s. 123,9 0. 

O/Os 
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Appeal —continued. 

-1.—General - coritinued. 

Order under s. 125, Crim. Pro. Code—Appeal 
lilies—S«e l RIM. PRO. CODE, IS'JS, a. 125. 
IIAL.J. 16=1B Ind. Gas. 351 = 14 Cr. L.J. 
63 = 35 A. 103. 

Letters Patent appeal—Order o( single Judge 
of High Court retusing to ioteriere under 
BS. 435, 439, Grim- Pro. Code, in revision— 
Appeal—Grounds lor interleronce in—Discre¬ 
tion—See GRIM. PRO. Code, 1898, ss. 147. 
144, 133. 435. 439. 16 M L T. 230 --26 M.L.J. 
223 = 1914 M.W.N. 394 = 15 Cr. L.J. 362 = 
23 Ind. Gas. 730. 

See Grim. Pro. Code. 1898. ss. 190 (1) (c) 
and 191, 120.W.N. 438 = 7 Cr. L.J. 224. 

Sanction lor prosecution granted by Presi¬ 
dency 8 m ill Cause Court—Appeal whether lies 
to the onginal or the appellate side of the High 
Court—S>C CRIM PRO. CODE, 1898. 8 . 195, 
36 M. 138 = 10 M.L T. 27d = ll9U) 2 M.W.N. 
259= 12 Ind. Gas. 521. 

See Crim Pro. Code. 1998, ss.7i95, 404. 
439. 15 A. 61 = A.W.N. 1892, 242. 

Sanction to prosecute — Appeal—Order of 
single Judge of Chief Court—Power of Division 
Bench to hear appeal— See CRI.M. PRO. CODE, 
1898, 8 . 195 ( 6 ). 12 Cr. L.J. 469 = 11 Ind. Gas. 
1005 = 6 L.B.R. 26. 

Application under s. 195 (fi), Crim. Pro. 
Code, not .an appeal—See CRIM. PRO. Code, 
1898. as. 195. ol, ( 6 ). 429, 439. 11912) M.W.N. 
499. F B. = U Ind. Cas. 305-11 M.L.T. 867 
= 22 M.L.J, 419-13 Cr. L.J. 209. 

See Crim. Pro. Code, 1898, ss. 193, 195, 
6 N.W.P. 124. 

From acquittal — Appellate Court cannot 
oonviot aooused of ofience not charged in 
grounds of appeal—See CRIM. PRO. CODE, 
1898, ss. 222. 29i. 417, 63P.L.R. 1911=9 Ind. 
Oafl. 436 = 12 Or. L J. 73. 

See Crim. Pro. Code, 1893, ss. 227 and 
637. 20P.W.R. ia09, Cr. 

S^eOBia. Pro. Code, 1898, ss. 238. 418, 
636, 26 M. 243 = 2 Weir 463. 

Admission of additional evidenoe in appeals 
—Powers of Court—See GRIM. PRO. CODE, 
1898. ss. 247, 403. 417, 435, 439, 26 M.L.J. 
d60, 

See Grim. Pro. Code, 1908, ss. 247, 404, 2 
Weir 808. 

See Crim. Pro. Code. 1898, ss. 263, 437, 2 
Ind. Cas. 825. 

See Crim. Pro. Code, 1898, ss. 264, 407, 9 
M. 36-2 Weir 460. 

Demeanour of witnesses noted by Court— 
Duty of Appellate Court—See GRIM. PRO. 
CODE. 1898. as. 863, 4l7, 126 P.L.R. 1914 = 15 
Or. L.J. 203-27 P.W.R. 1914, Or. = 22 1nd. 
Cas. 987. 


Appeal —continued. 

-1.—General— conlviued. 

See Crim. Pro. Code. 1898, ss. 367, 369. 
•121, 422. 423. 5 N.L.R. 76 = 9 Cr. L.J. 683 = 2 
Ind. Cas. 2-17. 

See Crim. Pro. Code, 1898, as. 435,107 (l), 
2 M. 169. 

Frrim acquittal not preferred by Government 
—Revision — See Crim. 1’hO. CODE. 1898, 
ss. 436. 438, 439. 24 A, 346 = A.W.N. 1902. 69, 

S*e CRIM. Pro. Code, 1898, ss 435, 439. 7 
M.L.T. 182 = 6 Ind. Cas. 928=11 Cr. L J. 331. 

See CRIM. PRO. Code, 1893, 9. 4.38, 121 P. 
L.R. 1903. 

See Crim. Pro. Code, 1698. ss. 452, 408, 
404. 14 B. 160. 

Application asking a Munsif to lake criminal 
action himself against a person—S-metion to 
prosecute—Appeal to District Judge—5es 
Crim. pro. Code. 1898. s. 476, 1‘2 a.L J. 684 
= 15 Cr. L J. 575 = 26 Ind. Cas. 327. 

Pendency of civil appeal—No bar to proceed¬ 
ings under s. 476, Crim. Pro. Code—See CRIM. 
Pro. Code. 1898. s 476, 14 Bom. L.R. 966 = 
1 Bom. Cr. 212 = 13 Cr. L.J. 848= 17 Ind. Cas. 
720. 

Sec CRIM. PRO. Code, 1898, ss. 517, 520. 1 
C L.R 339=3 C. 379. 

Order of transfer by Sub-Divisional JIagis* 
tyate— Appeal to Dit'rict Magistrate not 
mainlainaPle—See CRIM. PRO. CODE. 1898, 
s. 523. 13 Cr. L.J. 782 = 17 Ind. Cas. 414. 

Hearing an appeal presented within juris* 
diction of a Sessions Court at a place outside the 
jurisdiction — See CRIM. PRO. CODE, 1998, 
8. 531, 17 .5. 36-A.W.N. 1894, 195. 

See CRIM. PRO. CODE. 1898, s. 550, 14 P.W. 
R. 1909. Cr. 

See CRIM. PRO. CODE, 1899. s. 556, 36 C. 
869, A.W.N. 1899. 74. 

District Magistrate directing prosecution of 
accused— Competency to bear appeal— See 
CRIM. Pro. Code. 1899. ss. 656. 435. 439, 9 N. 
L.R. 81 = 14 Cr. L.J. 385 = 20 Ind. Cas. 209. 

See CRIM. PRO. Code, 1898, b. 560, 8 C.P. 
L.R. 13 Cr. 

See Criminal proceedings, 16 B 729, 
4 C. 18 = 3 C.L.R. 44. 

See EVIDENCE—Non-admissibility of 
EVIDENCE, 21 W.R. Cr. 13, 

See HIOB COURT. JURISDICTION OF— 
RBVISIONAL POWERS OF HIGH COURT, 1 L. 
B.R. 68. 

See JUDGMENT, 17 A. 241, P.B. = A.W.N. 
1896. 68. 13, 0. 110. 

Accused discharged for want of jurisdiction 
—Appeal — Revision —See JURISDICTION — 
GENERAL, 9 A.L.J. 51 = 13 Ind, Oas. 921 = 34 
A. 118 = 13 Cr. L.J. 169. 
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.(4ppea/—continued. 

-1. —General— conlinued. 


See JUIilSDICTION OF CRiailNAL COURTS— 
General. lO B. 258. 32 C. 1069=3 Cc. L.J. 
119. 

See Letters Patent—Letters Patent, 
1365—Bombay, cl. is, 14 B, 555. 

See Letters Patent—Letters Patent, 
1865-Bombay, s. 29. Rat. Un. Cr. C. 110 = 
Cr., Rg. 5 10.1876. 


Sec Letters Patent—Letters Patent 
1865—Madras, s. 15, 30 M. 3ll = 2 M.L.T. 84 
= 17 M.L.J, 123 = 5 Cr. L.J. 298. 

Order refusing bail—Judgment—Whether lies 
from order of single Judge of the High Court to 
a Division Bench—See Letters Patent- 
Letters Patent. i865-Madras. cl, 15. 4 
lod. Cas. 871 = 19 M.L.J. 478. 


Distinction between right of appeal against 
acquittal and right of appeal against conviction 

“-See Letters Patent—Letters Patent 
1865—N.VV.P.. 3 . 16. 12 A.L.J. 231=36 a! 
168 = 15 Cc.L.J. 200 = 22 Ind. Cas 984. 


See Magistrate. Jurisdiction of— 
General jurisdiction, g C. 47G ; 29 C. 724 
=6 C.W.N. 713. 


Appeal —continued. 

-1.—General— concluded. 

Summary rejection of criminal appeal— See 
Revision—Delay, 8 a. 514 = a.w.N. 1886 
177. 

See Revision—DELAY. Rat. Un. Cr. C. 977 
= Cr. Rg. 32 of 1898. 

See Revision—Matters pertaining to 

EVIDENCE, 4 B. lOl. 

See Revision—Miscellaneous Oases, 4 

A.L.J. 806 = 6 Cr.L.J. 454 = A.VV.N. 1908 28 = 
3 M.L.T. 115 = 30 A. 109, 1 P.R. 1909. Cr = 6 
P.W.R. 1909. Ct-= I lod. Cas. 506. 9 C. 513 = 
12 C.L.R. 500. 

Sec Sanction to prosecute-authobp 
TIES competent to grant sanction etc. 
OF courts. 10 Bom.L.R. 95 = 32 B. 203=3 
M.L.T 170 = 7 Cr L.J. 120. 30 P.R. 1901, Cr.. 
3 N.L R. 50 = 5 Cr.L.J. 432. A.W.N. 1909, 290 
= 31 A. 48 = 6 A.L.J. 1 = 5 M.L.T. 55=9 Or.L. 
J. 63 = 1 Ind. Cas. 5. 26 A. 244. P.B.=A.W.N. 
1901, 10. 34 P.R 1886, Cr. 2 M-L-T. 84 = 17 
M.L.J. 123 = 5 Cr.L.J, 288 = 30 M. 311, 10 
Bom. L.R. 28=32 B. 184 = 3 M.L.T. 116 = 7 
CrLJ. 35. 13 M. 144, 19 A. 121 = a W.N, 
1897. 2 A.W.N. 1893.147. 


Appeal presented to Sessions Court where il 
lies to Chief Court—Procedure—P enae 
Code, ss. 71, 147,149, 323. 332. 161 P.L.R 
191l = 12Cr.L J. 236=10Ind. Cas. 278. 

Findings of appellate Court inoonsistent with 
conclusions arrived at by that Court—Ground 
for re-heanng of— See Penal Code, ss. 148, 
326. U9. 17 C.L.J. 394 = 14 Cr.L.J. 295 = 19 
Ind. Cas. 951. 


Sanction for prosecution given by District 
• U6C"“Conviction of accused for false evidence 
—Appeal heard by the same Judge as Sessions 
Judge Competency to hear appeal — See 
Penal Code. s. 193 . 15 Bom. L.R. 104 = 2 
Bom. Cr. C. 27 = 19 Ind. Cas. 190 = 14 Or.L J. 


Murder—Further evidence in appeal—Inspec¬ 
tion of spot—See Penal Code, s. 302, le p. 
W.R. 1911. Or. = 12 Cr. L.J. 412 = 11 Ind. 
Cas. 596. 

See PLEA OF GUILTY, L.B.R. 1993—1900 
328. 

Procedure where judges in appeal differ in 
opinion—See PRACTICE AND Procedure 
12 C.L.J. 294. 

See Practice and Procedure 13 c w 
N. 684 = 36 O. 385 = 9 Cr.L.J. 401 = 1 Ind Cas' 
868, 16 B. 488. 


See Sanction to prosecute—Expiry op 

SANCTION AND LIMITATION, 32 0. 379 = 9 0. 
W.N. 321, 2 Weir 201. 

See Sanction to prosecute—Nature 

AND form OF SANOTION, 12 M.L.J. 408. 

See Sanction to prosecute—revoca¬ 
tion of Sanction, Rat. Un. Cas. 805=0r. 
Rg. 63 of 1895. 24 P.W.R. 1908. Cr., 30 M. 382 
266 = 2 M.L.T. 239 = 6 Cr.L.J. 
102. F.B,, 12 0,W,N.248 = 9 Cr.L.J. 189. 

See Security for good behaviour, L. 

B. R. 189.3-190C. 381, 15 P R. 1905. Cr.. 1 S-U 
R. Cr. 99 = 8 Cr.L-J. 356, A.W.N. 1898, 127. 

See Security to keep the peace- 
appellate Court, l M.L.T. 843=4 Or.L-L 
498 = 30 M 182, 21 P.R. 1908. Or = 9Cr.L.J. 
84,16 0.779. 

See Sentence—Cumulative and sepa¬ 
rate sentences, 1 B. 223. 

Imposition of non appeafable sentence—See 

Sentence—Imprisonment—General, 20 

C. 463. 

See SENTENCE—Whipping, L.B.R. 1893 
“1900, 310. 

See Sessions Judge, Jurisdiction op, 
22 B. 759, 1 M.H.O. 4. 


Rejeotion of appeal by Sessions Judge—Refe¬ 
rence by District Magistrate to High Court- 
Proper procedure—See REFERENCE TO HIGH 
Court, ib o. i86. 


See Restoration op propertv m 
197, Rat. Un. Or. C. 957 = Oc. Rg. lo ’of 18 


See Revision—General 
A.L.J. 173 = 2 Cr.L.J. 105. . 


Principles, 2 


Record in appeal—See SUMMARY TRIAL, 4 
L.B.R. 338 = 9 Cr. L.J. 23. 

See Summary Trial, 6 M. 396=2 Weir 328- 
=8 lod. Juc. 35. 

See Transfer op criminal oases-” 
transfer by High Court, Rat. Un. Or. 0. 
973=Or. Rg. 27 of 1898. 

See Trial by jury, 8 8.L.R. 102, 
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A ppca !—contiQued • 

——2.—Cases where appeal lies. 

(1)— Ordit under s. 5G2, Crim. Pro. Code.— 
An appeal lies from ad order uuder s. 562, 
Crim. Pro. Code. KING EMPEKOR v. M.\NO- 
BAR Das. 24 P R. 1904. Cr.^1 Cr. LJ. 1098. 
[P., 11 Cr. L.J. 152 = 4 lod. Cas. 1027=6 
L.B.R 129;P..16P.R. 1911. Cr. = 155 P.L.R. 
1911 = 12 Cr. L.J. 213 = 10 Ind. Cas. 114 ] 

{2)—Crim. Pro, Code (1399), s. bn — Ajypcnl 
to StssiCHS Judge. —An appeal lies to the Ses- 
sioDS Judge from an order under s. 517 of the 
Code, SaON GOND v. SHEONANDAN LaL, 14 
C.P.L.R. 60. (9 M. 448. 3 C. 379, 2 A. 276. H.) 

(2-a) —Joinf trial by a First Class Magistrate 
Appealable s(7iie7ice against 07ie of the accused 
—of appeal of other accused ^Cri77i. Pfo. 
Code. s. 413.—If, at a joint trial of two or 
more persons by a Fir^t Class Magistrate, an 
appealable senteoce is pafssed agaio&t any one of 
them, all the persons convicted have the same 
right of appeal even though tbeif sentences may 
be of the kind against which appeal would have 
been barred by s. 413 of the Crim. Pro. Code, if 
they bad been tried singly. SHBOPAL v. 
Eing-EMPEROR. is 0 C. 383=19 Ind. Cas. 
170 = 14 Cc. L J, 170. (9Cr. L.J. 356, R.; 7 

B H.C. 35, Not F.) 

(3)—Crim, Pro. Code (1898), s$, 307. 3S3. 
491 ayid ibQ^RcJusal to issue writ of Habeas 
Corpus—Ord^r ty swgle Judge of High Court 
in exercise of ordinary origmal crunxnal juris- 
diction — Appeal -Letters PaUfit. $• 15— Judg- 
merit.'*—An application by a person for release 
from alleged illegal custody under a senteoce 
of imprisonmeul passed by a Division Bench, 
under s. 307, Crim. Pro. Code, may, in accord* 
ance with the practice of the High Court, be 
made to a single Judge exercising the ordinary 
original criminal jari^diotion of the High Court. 
Aq order refusing suoh an applioation, not 
being a sentence or order made in any criminal 
trial, 16 a judgment** within the meaning of 
cl* 16i Letters Patent, and iSias such, appeal* 
eble, Appeals provided for under cl. 15 of the 
Letters Patent, aro not limited to civil matters, 
but cover criminal matters as well, in the 
matter of HORACE Lyall. 29 C 286 = 6 C,W. 
N. 284, P.B. [0., 1 Weir 789-A.] 

(4)—Crim, Pro. Code (1861), s. 49—Accused 
eenitneed vahxU another sentence i7\ force —An* 
P^ttl—Praetice.—It appears to be contrary to 
the provisioos of e. 48 of the Crim* Pro. Code, 
1661, to make a sentence passed oo a person 
already undergoing another sentence concur¬ 
rent with the latter. But, in such oases, 
though one of the sentences may he inoperative 
the accused has a right to appeal from either 
conviction. Khandbsh Session Judge's 
Letter, no. 815 op 1869, Rat. On. Cr. C. 18 
-Or. Rg. 8 8 1669. 

(8)*—Order of Siamlatdar—Appeal—An ap¬ 
peal from an order passed by a Mamlatdar 
refusing sanotion to preaeoute for perjury, com¬ 
mitted in a possessory suit under the Mamlat* 
dara* Courts Act, lies to the Dietriot Ooart. 

61 


Appeal —continued. 

-2.—Cases where appeal lies— continued. 

NaUAYAN DHONDIHA V. TUKAUAM GOVIND- 
SHKT. 9 Bom. L.R. 896 = 6 Cr. LJ. 223. 
(5 Bf‘m. L.R. 206, i^M [F». 15 Bom. L.R. 53 = 
2 Bom. Cr.C, 9 = 14 Cr.L*J. 90= 18 lod. Cas. 
41G.] 

(6)— Co7ivicfion by Mx4ns\^ in contempt cases 
— Appeal, —For the pufpo.^es n( s 48G, Crirn, 
Pro. Code, the Cnurt to which decrees or orders 
mndo in a Mun^ifT’s Court aro ordinarily 
appealable i«, in (he Punj^h, the Divi^i^nHl 
Court. Patch Chand v, emimcess. 16 P R* 
1887. Cr. 

{7)—Sentence by officer in Noyi-regu^ation 
DisfMCf—Cnm. Pro. Code (i861i, ss. 4 45-/1, 
445-C.—Under s. 445 C of Act VIII of 1861), an 
appeal lay only to the High Court frtim a 
sentence passed by an officer in a Ntm regula¬ 
tion district invested with the powers men* 
timed in s. 445'A. In re LUNTHO SING, 14 
W.R. Cr. 18. 

(8) — Ttro concurreyxt senteyices for four years' 
imprison7nf7U by Magistrate empowered under 
s, 30, Cri?n Pro. Code (1832)— Court of appeal, 
—In cases of two sentences of four years e:ich 
ordered to run concjrrontly by a Migistraie 
spcciallv empowered under s. 30, Crim. Pro, 
Code, the appeal lies to the Sevsions Court and 
not to the Chief Court, as, in such ca^es, there 
can be no aggregation of sentences. Sher 
Muhammad V. Emperor* 23 P R. 1901, Cr. 
[F., 10 Cr. L.J. 250 = 3 Ind. C«s. 171 = 11 
bom L.R. 544. 14 Cr. L.J- 110=18 lod. Cas. 
679= 11 A.L.J. 111.] 

(9) — Sentences aggregating for viare than four 
years by a Magistrate empowered uxider s, 30, 
Crim, Pro. Code ^Sentences nof con finned by 
Sessions Jadge-^Appeal to tohom lies. —Where 
persons charged with ibrco separate oflonne?^ of 
dacoity and tried atone trial wore each con¬ 
victed and sentenced on the aggregate (or^moro 
than four years* rigorous imprUnnment/by a 
District Magistrate with enbauced powers 
under a. 30. Crim. Pro. Code, held, that such 
sentenced were, under s. 3S« Cntn. Pro. Code, 
single scnteoces requiring cooflrmation by the 
Sessions Judge Held, also, that the olxl^s^ioo 
of the District Magistrate to submit them for 
confirmation would not give appellate junsdio* 
tioD to the Sessions Judge. Held, farther, 
that the Sessions Judge, when the matter came 
before him as an appeal, should have exorcised 
bis confirmatory jurisdiction under s. 380 of 
the Crim. Pro. Code, 1682. The appeals then 
would lie to the Chief Court. QUEEN-EMP* 
BE83 V. Batera, 3 P.R. 1698, Cr* 

(10) — Ca7iviciion by District Magistrate with 
enhanced powers—Appeal.—In cases where the 
impriaonmeot awarded does not exceed two 
years or where the oficnce is not exclusively 
triable by a Court of Session, an appeal lies 
from the District Magistrate to the Sessions 
Court and not to the Chief Court, even when 
the Magistrate acts under s. 36, Crim. Pro, 
Code, 1872. NATHU v, CROWN, 10 P.R. 1875, 
Or. 
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Appeal —continued, 

2.—Cases where appeal lies—contiMued. 

(M) —Conit.don by District Magistrate with 
enJi.mced i.owers~Appeal.-Aa appeal under 
^ 270, Crioi. Pro. Code. IS73. lies to the Chief 
Court only when it appears, from the sentence 
awarded, that the Magistrate of the District 
has, in trying the particular ense, exercised his 
enhanced powers under s. 36, Grim. Pro. Code. 
Ih72. In all other cases the appetl lies to the 
Court of Session under s. 269. BAU\DaR v 
Crown, 8 P.R. 1877. Cr,. F.B. 

(12) -Convicfion by Magistrate with enhanced 
P^ers —ApptaL—\Shere itdid not appear from 
the sentences passed for two offences jointly 
tried (one year’s rigorous imprisonment on the 
first charge, and twi years’ rigorous imprison- 
meat on the second) that the Magistrate was 
not aciirig within his ordinary powers, but 
roitbin his special powers under s. 36. Crim, 
Pro. Code, 1872, held, that the appeal would tie 
to the Court cf Session. TULSI Raiu v. EMP¬ 
RESS. 23 P.R, 1881, Cr. [R.. 25 P.R.' lasl 

(13) —Conwielion by Magistrate with enhanced 
powers—Where a Magistrate invested 
with powers under s 30. Crim. Pro, Code, con- 
victed two accused tried jointly on their admie- 
^on of the commission of the offence to persons 
who assisted the police in the investigation, and 
submitted the case to the Sessions Judge for 
confirmation of the sentence against one of 
thein only the other also filing an appeal hefore 
the latter C'mrt and where the Sessions Judge 
confirmed the sentonce of the one and acquitted 
the other, held, that the appeal of both the 
accused lay to the High Court and not to the 

^odeimsi, s 408-Sen- 
ce by AssiUant Judgt—Concurrent sentences 
under lour years-Appeal to Sessions Court.— 
wuen an Assistant Sessions Judge passes senten- 
oee upou an accused each of which is four years 
or under, and they are ordered to run concur- 
rently, the appeal from the conviction and 
sentence lies to the Sessions Court and not to 
the High Court. Emperor v. TuLsaiDAS 
Laksbman, 11 Bom. L. R. 844 = 10 Cr.L J 
250 = 3 Ind.Cae 171. [Diss.. 35 A. 154=11 a! 

Le J, 111 —14 Cr* L.J. 119« 19 lod. Cas. 679 ] 


(15)-Crim. Pro. Code (1898), s. 408. cf. (6) 
--Appeal against sentence of Assistant Sessions 
Judge. Under s. 408 (6), when any sentence of 
over four years’ imprisonment is passed by an 
Assistant Sessions Judge, in any case the 
appeal lies to the High Court. The words of the 
section seem to require thatau appeal bv anv 
person convicted in a case, in which an Assistant 
Sessions Judge has passed a sentenoe of imnri 
Booment of four years or upwards on anv one of 
the accused, whether he be the appellant or any 
other person tried with him in the same ease 
shall lie only to the High Court; and the 


Appeal —continued, 

-2.—Cases where appeal Ilea—concluded. 

Sessions Judge has uo jurisdiction to hear an 
appeal from the persons sentenced to less than 
^ur yrari’ imprisonment in the same case. 
^ALANI KoRAVAN V. EMPEROR, 17 M. L. J. 
248 = 5 Cr. L J. 496. [R,. 15 Cr. L.J. 371 = 32 

Ind. Cas. 739 = 16 M.L.J. 33.] 

-3.—Cases where appeal does not lie. 

(11—Crim. Pro. Code (1882). s. 560—Appeal 
flpauist order o/. —All order awarding compen- 
SA6IOQ to the accused, p,i,sed by a Magistrate of 
the 1st class is not appealable. EMPRESS v. 
Birb.m:,. 9 C.P.L R. Cr. 27. 

(2l —CJ-im. Pro. Code. Act X of 1882. $. 250 
Appeal.—Tbore is no provision in the Crim. 
Pro Code for an appeal frnm an order under 
s. 250. QUEEN Empress v. Nagya, Rat. Uo. 
Cr. C. 409 = Cr. Rg. 75 of 1888. 

(3) Order o/ il/npisfrate dismissing mints- 
oj^cer ordtr of thy Commissioodt 

passed in an appeal from the order of a Magis¬ 
trate dismissing a ministerial officer from his 
post is final and do appeal lies to the High 
Court. In the matter of Parbhu NARAYAN 
Singh, 3 B.L R. A.C. 370 = 12 W.R. 323. 

(4) —Order fo furnish security under s. 118, 
Crim, Pro. Code-^Confirtnalion by Sessions 
Judgt under $• 128. —Wbore an order to furuish 
s^urity under s. 118> Crim. Pro, Code, has been 
affirmed by the Sessions Judge no appeal lies to 
tbo Magistrate of the District* KanhaYA v. 
Empress, 23 P.R. 1886, Cr. 

, Pro. Code, 1872, ss. 267, 286. ill. 

[dl Security for good behaviour — Appeal .— 
There was no appeal to the High Court under 
as. 267. 286. illus. (dl of Act X of 1872 from an 
order passed by a Magistrate of the district 
requiring a person to give security for good 

Queen v. nujnah. 22 W. R. 

68, Cr. 


(^~Order of District Magistrate under s -123 
of Crim. Pro. Code, as to security for good 
behaviour confirmed by Sessions Judge on 
reference—Appeal.—'tHo appeal lies to the High 
Court from an order by a District Magistrate 
under s. 123 of the Crim. Pro. Code, oonfirmed 
by the Sessions Judge on reference, detaining 
a person in prison till he should provide 
security for good behaviour. Ohand KHAN 
V. Empress, 9 c. 878. [f., is p.r. i 900. Cr. 
-P.L.R. 1900, p. 59; Compared. L B.R. 1893 
= 1990, 391; R., 15 Cr. L. J. 372 = 23 Ind. Cas. 
740 = 7 S.L.R. 80.] 

a)—Letters Patent, s. 15-Appeal from order 
to furnish security—'' Judgment.” — Petitioner 
was ordered by the Head Assistant Magistrate 
to furnish seourity for keeping the peace under 
9. 107, Orim. Pro. Code. The District Magis- 
trate confirmed the order. An application to 
the High Court for revision of the order was 
also rejected by a single Judge. Thereupon, 
petitioner appealed to two Judges of the 
High Court. Held, that no appeal lay under 
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Appeal —cootiDuod. 

-3.—Cases where appeal does not 

16i Letters Patent. Per Doddam^ J.—There 
is no "iadgmentin this case, and, theroforoi 
there is no appeal* under s. IS, Letters Patents 
In the mailer of RAMaS\MI COBTTY, 27 M, 
SIO^ i Weir 757 »14 M L.J. 394 

(S)—Grim. Pro* Code* Act XXV of 18G1, 
280, 409, 434 —Ord^r for pnial recognisance 
—Appeal to Sessions Court. —There U no appeal 
under s. 409 of the Onm. Pro. Code to the 
Sessions Court from an order of a Magistrate, 
Under s. 280, requiring a person to famish a 
penal recogotsance to keep the peace for a ccr« 
tain period. The Court of Session may c\l\ for 
the records under s. 434 and refer the matter to 
the High Court. Where in an appoil from a 
oonviotioo by a drst class Magistrate for tres* 
pass, the District Magistrate reversed the coq« 
fiction and sentence but passed an order requir* 
ing the accused person to enter into a recog* 
nisance bond undertaking not to enter a cer* 
tain bouse for a year, held that the order was 
illegal under 8. 280 of the Crim. Pro. Code, 
since the oonvictiou was not for an oQ 'uce men¬ 
tioned ID the sQctiOQ* Held, also, that such an 
order should not be passed in the absence of the 
parly affected by it. and by way of a postscript 
after the order reversing the conviction was 
passed. RCQ. V BHASKAR K. KKARKAR. 3 
B.H C. Gr. 1, 

(9) •Order tefusvxg to recall for cross- 

exarninafioH.—There is no appeal to the Sea* 
81008 Judge from the order of the Deputy 
Magistrate refusing to recall the witnesses for 
the prosecution for the purpo5^e of nross-ezami- 
nation. BELILIOS v. QUEEN, 19 W.R Cr. 53. 

(10) —Decision of Jury as to nuisance* —No 
appeal lay from the deci->ioD of a jury appointed 
to try whether the order of a Magistrate for 
the removal of a nuisance under s. 308 of the 
Orim. Pro. Code, 1861, was reasonable and 
proper. BBITARAM V. RAMANUND, 16 W. R. 
Or. 66 i66n 

(11) —Order of Sessions Judge fining assessor 
under Crim. Pro. Code (1861), 5. 354.—An order 
under s. 854, Orim. Pro. Code, by which the 
Bessiozii Judge is authorised to fine an assessor 
lor non-attendance in not appealable. In re 
Qour Bubun Dass. 8 W.R. Cr. 83, 

{12)—Illegal conviction — Appeal on the 
merits.—Tnoxe cannot be entertftined an appeal 
upon the merits from a oooviotion which waa 
basdo on no legal evidence, and which was 
absolurely bad la law- QUREN v. POORNOO 

OHI^DBR Doss, 8 W.R Cr. 59 (2 W.R. Or. 

U3)—Order directing prosecution for forgery, 
Tbe^ IS no appeal from an order of a Civil 
Oourt direotiog a prosecution for forgery com- 
muted before it. Qonqa NaraIN SIRCAB v. 

AZBEZOONNiaSA Bbbbbe.6 W.R. MU 18. (1 

Marsh 370 = 2 Hay 236, F.) 

(I*)—Crim, Pro. Oo!i.(l893), 517 and 620 

^Beatoration oj property in reepeti of tphieh no 


Appeal —continued* 

——3-—Cases where appealldoes not lie—cfd. 

offence has been covuniltci Appeal. — A.i\ order 
directing the re^toraiiou of properly, in ro^pcct 
of which no offence been no mini tied, to the 
person ID whoso po^scs'Sion tbe property was 
found, is not an order under s. 517, and is, 
therefore, not appealable. S0KKN1>HA N.^TH 
Sabm\V. Rai Mohan Das. 30 C 690 = 7 C. 
W.N. 634. (14 C. b3l, 1 U GiO. 22 H. SJ4, 

R.) [DisSm 6C.L,J, U=5Cr L,J. 48»34 C. 
347.] 

for mniufruii^icc.- There is no 
right of appeal from ibo order of a Magi'^lr^ite 
uudor s.SlGof Act XXV of ibOl, directing a 
man to pay a monthly aliowatjce lor the 
i'Upporb of bi*^ illeguitnate child QUl* KN v. 
GULAM HOSSEIN OHOWDHUY, 2 iud. Jnr. 
N. 8. 68 = 7 W.R. Cr. 10. 

(I6i— Crim. Pro. Code (1^82), s. SOI—Judg- 
vient of Htgh Court—Appeal —No appeal lies 
to the High Court from its own judgment 
passed under s 307 QUERN*EMPRESS v» 
ADVERPA, Rat. Uo. Cr. C. 691 = Cr. Rg. 14 of 
1894. 

(17^— Crim. Pro, Cede, Act XXV of 18GI, 
s. 4*22 (amended by Act VIII of 1869) — AppecU. 

_Where an Appellate Court, under s, 422 of the 

Crim. Pro. Code, direds the firsi Court to take 
additional evidence, and passes a judgment on 
such evidence, no appeal lies to the High Court 
00 the merits from such judgment alter the 
amendment of the section by Act VIII of 18M. 
REG V. NANTAMRAM UTTAMRAM, 6 B.H- 
C. Cr. 64. 

(18J— Crim. Pro. Code* Act XXV of 18G1, 
5, 411—/Ippeni from seyitence of imprisonment 
and fine.—In an appeal from a sentence, for 
rioting of Gfteeo days' imprisot meat and an 
additional term of fifteen days m default of 
payment of fine, held, there wan no appeal 
under s. 411 of tbe Crim- Pro. Code, emce the 
aggregate term did not exceed a month. BEQ. 
V, SHANKAR VBNKAJf, SB.H^C Cr. 13. 

(19) _Critn. Pro- Code* Act XXV of 1861. 
5. 4ii —Sentence against some ac used appeal* 
able and not against oih rs—Appeal. ""In a case 
where, among several persona jointly 
convicted of rioting, «iome were uemenced to a 
fine of Rg. 50 or in default to ooe month 8 
rigorous imprisonment, and oihers to a severer 
punishment; held that the whole case waa not 
appealable under e. 411 by reason of an appeal- 
able sentence having been imposed on some of 
tbe accused. RSQ v* K.\IjU13HAI MEOHabhai. 
et al* 7 B.H.C. Cr. 83 {Diss * 4 L.B.B. 354.] 

(20) —Dismissal of complaint—Pfocedure .— 
Id a case where the complaint was dismissed 
by the Deputy Magistrate, held that the 
proeecutor bad no right to appeal, but that the 
proper course for him would be to have moved 
tbe Magiatrate to procure, under e. 434 of the 
Code of Criminal Procedure, a reversal by the 
High Court of the order of dismissal- LYALL 
AND CO# ?• Sam MUNDDB, W.R. 1864, Cr., 28 
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A ppeaJ—coa ti d ued. 

3.—Cases where appeal does not lie— 

, Code, s. ill-Coni-iclion 

b]/ Presidfiicu A/ojistra^c.—No appeal is allowed 
Irom a cooviction by a Presidency Magistrate 
where the sentence is six months’ rigorous 
imprisonment and a fine oI Rs. Ji25. or, in 
default, a further period of three months’ 
rigorous imprisonmoot. QUEB^^-EMPRESS v 
Hari Savba. 20 B. 145. [R., 3 Ind. Cas.' 

(22)—Criw. Pro. Code (1898). s. ui—dpveal 
not entertoinable-Pouit of law involved — 
Appeal heard as a revmo7i^Penal Cods, ss, 405 

and 408—Brcac/t 0 /frttsf by Servant-Failure 
to give correct account—Dishonest intention not 
s/ioioa.—No appeal lies against a conviction by 
a Presidency Magistrate, where the senU-nce 
awarded is only one day’s simple imprisonment 
and a fine of Ks. 150. A uouappoaUblo case 
may be entertained as a revision, if a point of 
lawari.ses upon the findings. Where the master 
was m debt to the servant f.-^r a sum exceeding 
Rs. dOO, hcli, that the mere failure of the 
servant to give a correct aud true account of 
the manner in which the servant bad .epent a 
sum of Ks. 32 in numerous Court proceedings 
did not necessarily imply a dishonest intention. 
Unless dishnne.st inteiition is shown, an ofience 

be made out. 

Datta Ram kashinatii Waglb v. Em- 
PBROU. 3 Ind. Cas. 285. (20 B. 145. R ) 


Appeal —continued. 

3.—Cases where appeal does uotlle—cW. 
appeal presented after that day was barred. 

Government of Bombay v. dorabji 

H C.A.C, 117. [R., 6B. 26. 2 

Or 4db.J 

Order under s. 2. Act XIII of 1859 -No 
appeal. — Se'C ACT XIII OF 1859. s. 2, 18 C W 
N. 1-271= )5Cr. L.J. 697 = 26 lud. Cas 145. 

-4. -Acte. 


(23) Dismissal of, without ^iDini 7 an opnor- 
tunitjj (o the appellant to be heard-Review. 

An order dismissing an appeal under s. 421, 
Cnm. Pro. Code, 1882, without giving the 
appellant an opportunity to be heard, owing to 
a mistake as to the date of the hearing, is a final 
/^ordanoe with the provisions cf 
fl. 430, and is not liable to be reviewed by the 

18™?, c^r '’■ Empress, 24 p. r. 

Consaiidafion of separate sentences- 

Men , 4!,“- vvh p™, co* 

A I ’«■ a person was convict- 

ed of offences under si. 143, 4l7 and 2ll, Penal 
Code, and sentenced to one month’s imprison, 
ment for each offence, it was held that the 
separate sentences could not be taken together 
and combined into one sentence so as to give a 
right of appeal. Queen v. NaGARDI Para 

(25) —C’onsofidaftoit of senUnces-Appeal.— 

®be united 

sentences m three separate cases amount to 
more than a month’s imprisonment. QUEBN 
V. Morey Sheikh, 6 W.R. Cr. 81. 

(26) —Cri>», Pro. Code. 1872, s. 272 — 
Amendment by Act XI of 1874. s. Q.3-Sia: 

^ operation- 

Effect. Where the six moo the provided for an 

aoverument 

'k neld that a 
law of limitation being one of procedure, an 


(1) —Award of compensation under the cattle 
Trespass Act a of 1871). s. 22.-Th6re is no 
appeal from an order of compen.sacioo passed 
under 8. 2-2, Act I of 1871. In re GDNESE 

Pershad, 3 N W.P. 200. 

(2) —.ilef I of 1871, s. 22—4j/peal.—There is 
no appeal from an order pissed under 9 . 22, Act 
1 of 1871, awarding compensation for illegal 
seizure of cattle. Queen EmpRESS v. RaYA 
Lakhma. 10 B. 230. iP., 15 C. 712, 19 M, 238, 
Rat. Un. Cr. C. 620.J 

(3) —CoMPic/ioMs under Police idef.—Convic¬ 
tions under the Police Act (V of 1861) areap- 
pealable like other convioiions. In re THa- 
KOOR Doss AND GOD VI Shek, 5 W.R. Cr,22. 

ip—Act XI of J&46, Rules framed under the 
^ot-Aet XIV of 1874 (Scheduled Disfnefs). 
Convicfion by Agent to Or.vernor of Bombay in 
Khandesh—Appeal to High Court.—ID The 
accused wore oonvic'ed by the Agent to the 
Governor of Bombay in Kbandesb, under s. 201 
1 r.C , and sentenced to five years’ rigorous 
imprisonment. The offence was alleged to have 
been committed in the village of Qulamba, in 
the Mehwas Estate of Nal in the District of 
Kbaudesb. The agent tried the case under tbs 
Rules framed under Act XI of 1846. by which the 
estate of Nal was excluded from the ordinary 

accused appealed to 
the High Court under r. 44 of the Rules 
framed under 8. 3 of Aot XI of 1846 Held 
that no appeal would lie to the High Court, as 
the sentence passed by the Political Agent was 
within the limits of the absolute jurisdiction of 
that ofifioer. Per Btrdwood, J.—Thera is no pro- 
of the Act {XI of 1816) which constitutes 
j aa^r Paujdari a Court of appeal from 
decisions of the Agent in criminal trials. 
That Court is only contemplated by s 4 , as a 
Court of reference in crimin il trials. No power 
IS given to the Government to oonfer appellate 
powers on it, as is practically done by Rule 44 
of the Rules of the Slst July, 1895. That rule 
18, therefore, ultra utres of the Government, and 
cannot be regarded as a valid rule under the 
Act. Jardine, J . agreed with Birdwood, J., in 
bia view that Rule 44 was uffra vires, and 
expressed an opinion to the uffeot that after the 
enactment of Aot XIV of 1874, which repealed 
Aot XI of 1846, these rales under the old Aot 
oeased to be io foroe. so far as they bad refer- 

High Court. 8. 7 of 
Aot XIV of 1874 did not oontioue those rules 
except $0 far as they related to the Political 
Agent and his officers^ as they oould not ba 
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Appeal ^Qonixtwioi. 

—— Acta-*con(inu<?(2, 

tdR^tded i^s being in force at the timo when Act 
XIV of 1874 was passed, and they wore in con- 
fliot with the Letters Patent of the High Court. 
QUEBN-EMPUESS V. SARYA. 15 B. 505. [Diss., 
25 B. 667 ; i?., Rat. Uu. Cr. C. 9:19.] 

( 5 )-^Transfer of North Canira Disirictlo (he 
Presidency of Dovi*>ny— C>int, Pro. Code,ss. 19, 
iOS—Reg. II of Isa?, s. 16 i2i—IG and 17 Vie., 
C. 95—21 and 22 Vic., C. 106—24 and 25 Vic.. 
C. 67, 104.—A proclamation was issued by the 
Goveraor-Geoeralin CouaciU on the 15th April, 
1862, in pursuance of an order made by the 
Beoretarvof State (or India lo Council UQ.ler IG 
and 17 Vic„ C. 95, s. ift and 21 and 22 Vic., 
0. 106, declaring that tbo District of North 
Canara with the exception of the taloq of Canda* 
pur should be detnebed from the Presidency of 
Madras from the Ifith d ly of April, 1662. Sub« 
sequent to this, the Legislative Council of 
Bombay passed an Act, No. Ill of 1853. which 
received tbe assent of the Governor of Bombay 
on the 4th January, 1863 and of the Govornor- 
Oeneral on tbe 25th March, 1863. By a. 6 of 
that Act: The district of North Canara, with 
tbe exception of the ta'uqa of Candapur, aa 
transferred from the Pc^'sideocy of Port St, 
George, ahall, from and after tbe 16tb day 
of April, 1862, be subject to the Regulations 
and Acts which are. or .shall at any time 
hereafter be, in force within the territories 
subject to tbo Presidency of Bombay.** S. 7 
provided that notbiog in tbe Act ia to afieot 
any acta done, or proceedings held, or order 
made, in tbo District previously to the passing 
of tbe Act. The accused who was convicted by 
tbe Sessions Judge of North Canara on tbe 18tb 
day of September, 1802, appealed to the High 
Court of Bombay, and the question whether 
that Court or the High Court of Madras bad 
juriadiotiOQ being rainod. Held, pec Forbes^ 
J.:—B. 7 of Act III of 1863 must be so read as 
to be not incompatible with a. Got tbe same 
Act. Held that apart (com that Act, tbe High 
Court of Madras 0 ‘>uld have no jurisdiotion 
within the Presidency of Bombay, of which 
North Oanata bad become a part on the IGth 
day of April, 1862. Held, further, that tbe 
order of the Secretary of State, detaching North 
Oanara from tbe Preside'icy of Fort St. George 
and annexing it to the Presidency of Bombay, 
was complete in every respeot except as to 
tbe time from which the annexation was to 
take eSeot, All that was left to the Governor 
General in Oounoil wan tbe authority to 
declare that time by proolamatioo. The annex- 
ation was tbe act ot Her Majesty's Govern¬ 
ment, not that of the Government of India; 
and regarded in that light, should be consider¬ 
ed ae having itself abanged the law of tbe 
annexed district from tbe date of annezation, 
and introduced therein tbe law of tbe Bombay 
Presidency. Per CoucA, J.:—The proviso to 
fl. 47 of the Indian OoonoUs iu)t, 24 and 25 Vic., 
Ohap. 67, applies to laws and regulations made 
by the Governort or Lien tenant-Governor in 
Oooncil ot the Pceaidenoyp Division or Province. 


Appeal —oontioued, 

^—4.—Acts ^concluded» 

The c\^Q ill question being governed by the 
Crim. Pro Code, an Aot of the Legislative 
Council of India in force in both tbo Presiden¬ 
cies, the eight of appcil in this cise was trans¬ 
ferred to the High Court of B>uibiy, with the 
transfer of tho district to tbe Bombiy Presi¬ 
dency. In this view of iho iiiattor, Act III of 
1SG3, could be immaterial. IN r Neu ten, J. — 
TUo District of North Cinara having been 
severed from the Presidency of Madras, before 
tbe trial of tbo case under consideration, and 
having passed from one Presidency to the other 
with tho Code of Criminal Procedure in unin¬ 
terrupted operation within its liiuUs, tho provi¬ 
sion of 9. 408 of tho Code should be interpreted 
as making the decision in such ca*ies apooalable 
to the High Court of Bombay. REG v. 
VYANK \TSVAMI, 2 B.H.C. 105. [R,. 10 B. 
274. 12 B.H.C App- 1.] 

(G)—Pnbfic Conveyance Act {Dom Act VI of 
1873), $s. 23, 35— Convir(\on of owner ofpatlic 
conveyance ^Appeal. —Wh-re an accused per¬ 
son, the owner of a public coovcyaoce, was 
convicted by a first oU«5s Magistrate, under s. 22 
of the Public Conveyances Act, on the ground 
that ho was responsiblo for theact of bis servant 
who had refused to lot the conveyance for hire, 
the High Court held, that it whs not precluded 
by 3 . 35 of tbe Act from interfering in revision, 
for tbo person punishable under b. 22 was the 
driver ot other attendant, and tbo accused was, 
therefore, not a person punishable under e. 35 ; 
and that tbe conviction must be reversed. The 
words of 9. 35, *‘ao conviction under this Act 
...shall bo open to appeal or reversal by aoy 
other Court’’must bo taken to mean “no 
coDviotion of any peraoo punishable under the 
Act.” QUEEK-EMPRESS v. LOUIS FRANCES, 
Rat. Uo. Gr. C. 672-Cr. Rg. 37 of 1863. 

—Appeal to Uich Court on conviction by 
Agent to Governor of Bombay in Khaudesb — 
See ACT XI OF 1346, e. 3, 16 B. 505. 

See ACT XIII OF 1859, 8. 2, 7 8.L.R. 80 = 15 
Cr, L.J. 372-23 lad. Cas. 740. 

See ACT IX OP 1869, e. 25, 14 W.R. Cr. 71, 

See ACT VII OP 1870, 8.31, 20 C. 687, 26 
M. 421-2 Weic 483. 

See ACT I OF 1871, 8. 23, 22 P R. 1886, Cr. 

See ACT IV OF 1877, s. 41, 2 0. 466. 

See Act IV of 1877, s. 167, 5 B. 85, 

See ACT HI OF 1880, 40 P.R. 1834, Or, 

See AOT XIII OF 1889, ss. 2, 5 and 7, 1 P.R* 
1897, Or. 

See Pun. AOT IV OP 1872, s, 42, 16 P.R. 
1872, Cr. 

See OBIM. PBO. CODE, 1898, ss. 403, 423 (5), 
22 C. S77. 

—Magistrate’s order deolariog road public— 
See JUBISDIOTION OF OIVUj COUBTS, 7 W.B» 
96. 
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Appeal —continued. 

-3 —Appeal from acquittal 

See ACQUITTAL. 

See CIIIM, i‘ao. Code. 1898. s. 417. 

S e Hevisiom—ACQUITTAL. 

ll/ —Right rjappeal frotnacquittal—Object of 
limxlmQ It to the Local Goienment .—The law, 
by liiuitiue the right of appeal again.st iude- 
mems of acquiitil to the Local Goveromont 
prcvtnts personal vindictiveness from scekiue 
to call in q .esiion judgments of acquittal by 
way of app >.l. and evidently intend^* that such 
interference shall take place only in cases whore 
there has hem a miscarriago of justice so crave 
as would induce the Local Government to move 
in ibe mHiior. Deputy Legal Remem¬ 
brancer V. KAUUNa BaISTOHI. 22 C 161 

= P-L.R. 1904. 17 

V i .L.K. (O.J 

(2)—Porno-o/ Local Govern'nent to appeal 
net to befjusrionedLp U-.qh Coro-f.-The er- 
erci^e o toe d.scrotion to prefer an appeal uuder 
8. ll< of the Cfim. Pro. Code, against any order 
Of acquittHl made by a Court other than a Hich 
Court rcsrswi.h the Local Government con¬ 
cerned. acid cannot bo questioned by the High 
Lomt in HohIuu- with such appeal. EMPEROR 
V. MussT. Guimi, 17 C.P L R 75 . 

(3)-—Crjiu. Prn. Code (189s;, s. 4l7—Di/?er- 
ence brtve> n appeal /tom acquittal and from 
co>iwic/ron--There is no difference between an 
appeaUrom an acquittal and from a conviction. 

King L.mi*rkokV. Chatter Singh 7 pr 

P R ^ 1901* 1 Cp. L.J. 781. (11 
P.R. JO.I, Cr.. 10 F.R. 1897, Cr., 4 A. 148. 9 A. 

p = 29 P.R. 1885, Cr., 17 

P 20 A. 459, 11 C.L.R 25. 23 

236 = 26 M-L J. 
160 = 23 Ind. Cas. 188=15 Cr. L J. 203=125 
ir'-Ij.R. 1914=22 Ind, Cas. 337 = 27 P.W R 
1914. 323 P.L R. 1913=26 P.W R. 1913=20 
Ind. Cas. 1005= 14 Cc. L J, 5-25 ] 

{i)~niqht of appeal ogain$t acquittal and 
against conu clm-i.—There is no distioctioo in 
the Cnm. Pro. Code ber-wsen the right of appeal 
against an acquittal and a right of appeal 
against a cnnvictioo. Queen-Empress v 
PRAQ D.AT, 20 A. 459 = A.W.N, 1898. 117 (4 

A. 143. 9 A. 523. R.) [F., 15 Or. L.J. 236 = 23 
Ind Cas. 188=26 M L.J. 160 = 1914. M.w m 
273 ; .R.. 36 A. 168 = 12 A.L.J. 231= 15 Cr. L* 

J. 200 = 2-2 Ind. Cas. 984, 1 Cr. L.J. 1022 = 2L 

B. R. 303 = 7 P R. 1904.0r.=97 P L.R. 1904.] 

i^)—Appeal against acquittal and conviction 
—Procedure.—There is nothiug in s 417 
Grim. Pro. Code, which indicates that ari 
appeal from an acquittal, allowed in the interest 
of public safety, peace and order, by the statute- 
law of the country, should receive any different 
treatment from any other appeal or olassof 
appeals. But when an accused person has been 
acquitted by a Magistrate after hearinc all the 
evidence against him, the presumption is that 
there was at least reasonable doubt and the 
Appellate Court must be positively coDvfncel 


Appeal —continued. 

® —Appeal from acquittal—confinuci. 

that there was no such reasonable doubt, the 
hooeflt of all doubt shown to orist being against 
the appellant, whereas, in an appeal from a 
conviction, the benefit of all reasonable doubt 
Has to bo given tn favour of the appellant. This 
appears to constitute the only distinction 
between an appeal from an acquittal, and one 

HARNAMAN, 18 

P^R. 1909.Cr. = 37P.W.R. 1909 = 1 Ind. Gaa. 

n!7a»ttsf acquittal and conviction 
Procedure.—The Government has the same 
rigbt of appeal against an acquittal as a con- 
victed person has against his conviction. The 
bode makes no distinction as to the procedure 
to be adopted or as to the principles upon 

appeals are to bo decided. 

I Govlrn.ment pleader v. i.akshmi nar. 
ASIMHam Chetty. 2 Wefr 462. 

^"^^Appeal against acqtiitfal and conviction 
^^-‘!^ure.-~lti an appeal from an acquittal, 
the Government i.s placed in a position neither 
better nor worse than a private person appeal¬ 
ing from his conviction ; and to requite the 
Government to show that the lower Court 
obstinately blundered » or has so “gone wrong 
as to produce a result mischievous at once to 
the administration of justice and the interests 
of the public ’’ is to legislate and not to inter- 
prettho law. as contained in s.417, Crim. Pro. 
Code. Empress v. Uttam 29 P R. 1885, Cr. 

r o l904,Cr.=97P. 

ij.n. lUOl.J 


Appeal—Appeal against order of acquit- 
tal—Appellate Court, duty of.-The Code of 
briminal 1 rocodure makes no distinction be¬ 
tween an appeal from au acquittal and one from 
a conviction. Auy rul-i of Court which differ¬ 
entiator their position would bo tantamount 
to an usurpation of Ifgislative functions by the 
bourt. If there 18 any difference in the res¬ 
pective positions of Government as appellant 
under 3. 417 of the Code of Criminal Procedure 
and a convict appealing from the judgment 
convicting and sentencing him, it takes its r'se 
trom the principles of judicial construction 
and adjudication in criminal cases, with which 
the istaiute Law has no concern. The Indian 
renal bode provides the substantive criminal 
aw administered by the Indian Courts while 
the Code of Criminal Procedure regulates their 
procedure in the trial of criminal cases. But 
apart from these, there are certain rules of ad¬ 
judication and conduct which Criminal Judges 
in India invariably follow and which are mainly 
derived from the Criminal Law of England. 
They are founded on natural justice and sound 
sense and ate not mooDsistent with, but ex- 

n recognised by, tbe Indian Law. 

One of these IS that every man is to be pre- 

established ; 

another, that if there is a reasonable doubt, tbe 
abased must have the benefit of that doubt. 
These are pnnciples of the English Criminal 
Law of evidence which are clearly in accord 
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A ppeat —continued. 

-5.—Appeal from acquittal 

with the provisions of the Indian Evidcnco Act 
under the heads of Proof and Burden of Proof* 
and their value lies in their boing dear state* 
ments of the law of evidence applicable in crim¬ 
inal judicature which are very couvenient for 
the practical guidance of the Courts. An appel¬ 
lant fronii a judgmout of conviction can always 
invoke the support of these principles, if he can 
show that the facts of bis case come within 
their purview. If he makes out that tho essen¬ 
tial evidence against him \9 not sufhcicntly reli¬ 
able, as the lower Ctmrt thought, or that all 
reasonable doubt as to bis guilt is not removed 
thereby, be is bound to succeed on the strength 
of tbe^e principles. An appellant from a judg¬ 
ment of acquittal has. on the contrary, to w^>rk 
in the face of these principles and to satisfy the 
Court that the accused can derive no benefit 
from them on the facts of the case under 
appeal. His task thus is naturally more diffi- 
Gult than that of the convict appellant. In all 
questions of fact, the Court of first instance, 
which has the witnesses before itself, has a great 
advantage over the Court of appeal, which deals 
with the evidence second-hand ; great regard 
is. therefore, as a rule, paid to the opinion of 
the first Court on the oral evidence, and a Court 
of appeal is ordinarily reluctant to diSer from 
its opinion, unless for cogent grounds. In an 
appeal from a conviotiori. this regard la temper¬ 
ed somewhat by considerations of fairness to 
the accused in deciding the question of bis guilt 
which the highest principles of Criminal Law 
enjoin on tbo Courts. But aucb considerations 
have DO application in an appeal from an ac* 
quittal where, naturally, the Court is chary of 
disturbing a finding of the first Court cojccting 
the evidence against the accused as unreliable 
and deoUriog bia innocence. Tbo cumulative 
effects of these considerations create a consider¬ 
able diSerence between an appeal from a 
conviction and one from an order of acquittal 
as regards the decision of thoir subject-matter, 
though both appeals are placed on the same 
footing in the statute law of procedure. In 
order to justify interference with a judgment 
of acquittal on a question of fact, it is euifi- 
oient, if the finding is clearly wrong on the 
Bvidence and unreasonable in the opinion of tbo 
appellate Court, whether or not tbo unreason* 
ableoeas amounts to perversity, stupidity or 
iooompeteoce, or the Court below can be said 
to have obetioately blundered in coming to it; 
but upon sound principles of Criminal Juris¬ 
prudence the indications of error in the 
judgment of acquittal ought to be clearer and 
more palpable and the evidence more cogent 
and oonvincing in order to justify its being set 
aside than would be necessary in the case of a 
jadgment^ of oonviotion. An appeal from an 
acquittal is not substantially difierent from an 
appeal from a oonviotion. Pull weight must 
be gWen to the advantages possessed by the 
mst Oourt in hearing the evidence and having 
the trial slowly developed before iteeU, but if 
due weight U given to thia, and the appellate 
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Court is still satij^fiod that the first Court was 
wrong, and that fbc accused is guilty, the 
appellate Court is bound by law to convict the 
accused. KtNO EMTHUOU v. CHATTER 
SINGH. 97 P.L R 1504^7 P R. 1904, Cr.^^1 
Cr.L J. 781. (11 V R 1903. Cr., 10 H.R. 1897, 
Cc., 4 A. lie. 9 A 528. Ifi A. 21*2, Dtfifi ; 29 P. 
R. 1885, Cr., 17 C. 485. 19 B, 62. 20 A. 469, 
llCLR. 25, 23 C. 347, (F,]5Cr.L.J, 

236 = 26 M.L.J. 1G0*23 Ind-Crts, 15 Cr. 
L J. 203=125 P.L.R. 1914=22 Ind. Css, 
987=27 P.W.R. 1914, Cr.; R.. 328 P.L, 
R 1913 = 26 P W R. 1913, Cr. = 20 Ind. Cas. 
1005 = 14 Cr.L.J. 625, 22 Ind. Cas. 9SG= 19 C, 
L J. 356.] 

' (9 10)— Crivi. Pro. Code (1882). s. 417— 

' Right of nppe<il in c rim inn I cascff bp Cevern- 
\ viefii from jiidqmtiit of ncguHtol^A^guitfnl by 
I assessors. —Under the Code, the (lovernment 
1 have the same right of appeal against an 
acquittal, ris a person convicted bas to appeal 
agHinst his conviction and sentence. No dis¬ 
tinction is made in the Code as to the mode of 
procedure which govern® the two kinds of 
appeals or as to the principles on which they 
aro tc be decided. Both appeals are governed 
by tbe simc rules and are subjrct to the ^ame 
limitations. [F,. 15 Cr. L.J. 236=26 M.L.J* 
160 = 23 Ind. Cas. 188. 2 W“ir 4G2. Rat. Un. 
Cr. C.756:R., 17 CP.L.R. 75. 97 P.L.R. 
1004.} In ail case.s of appeals, tbe Judges of a 
Court of appeal are naturally very cautious in 
interfering with the judgment of a Judge and 
assessors before whom the witnesses were exa¬ 
mined both on tbe ground that a Court before 
whom witnesses are examinrO has superior 
advantages in estimating the value of their 
testimony, and also, in case of an arquillal, on 
tbe additional ground, tb^t, in all criminal 
cases, tbo accused is onntlcd to have tbe advan¬ 
tage of any doubt which may arise in i be ease; 
but, after giving the accused every benefit wbiob 
bo can derive from ®ucb a decision in bis 
favour, if tbe High Court is still of oninion, 
that be is guilty of the offence with which bo 
has been charged, there is no discretion left to 
tbe Court as to whether to find him guilty oc 
not. In the matter of the petition of the 
Dreoty Legal remembrancer on tchalf 
of the Government of Bengal ; Queen 
Empress v. Bibhuti Bbusan Bit, 17 C. 48S. 
[«., 19 B. 61. L B.R. 1893-1900. 42.] 

(11) — Court — Acquittal — Appeal — 
Crirn, Pro* Code (1872), $. 272,—In a case tried 
by asseesors, in which tbe accused was charged 
with culpable homicide not amounting to mur- 
der, be was acquitted by the Sessiocs Judge 
and one of the aseest^ors, while tbe other asees- 
sor was for a conviction. The Government of 
Bengal having appealed under s. 272, Crim. 
Pro. Code, 1872, the High Court on a consider¬ 
ation of the evidence, set aside tbe order of 
acquittal, and convicted the accused of the 
ofience charged. GOVERNMENT OF BENGAL 
V. JANBBF FAEEEE^ 23 W.B« Cr. 60. 
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-5.—Appeal from acqulual—cc««tna£d. 

/ro Coae. Act Xof 1S7-2. s. 272— 
Atp^al frrui icquu'.al—Procedure.—The proce- 
durL. to ceaiopced by the High Court io appeals 
ty Iha Local Gorcrotocnc from acqui»tiDe 
ju ;ijmrnt5 is that laid dowoin 1 A.W.N. (IS-^D 

WN.S!^ " 'A-' 

<l3f—Appeal in ichai ca;es to be m'lde—Crim 
Pro. Code U'iiD, s. 417.—WeW that the Go- 
vernment should preLr au appeal from an 
acquittal only in c^seg of importance 

V. Khl-shal Singh. 15 P.’ 

R. 1898. Cr. 12 Cr. L.J. 3d4 = ll Ind 

Cas. 132 = 10 P.R, l9U.j it ma. 

'141—Co/iiirr,»i /cr Q:ceptaKif of appeal from 
acquvAol. In an appeal against an rrderof 
acquittal the Chief Court must be satisfied not 
merely that the correctness of the ludgment 
appealed against 19 open to doubt, but that it is 
60 clearly wrong as to amount to a miscarrHce 
0 justice. Qi-ken.E.mi.ress v. Ghulav 
MuH-MMaD. 10 P.R. 1897. Cp. [Diss . 7 P R 
1904. Cr.. F., 12 Cr.L J. 364 = 11 iod cas 132 
-10 P.R. 1911 : R., u Cr.L.J.597 =12 lid 
Cas. 9(3 = 14 P.R. 1911, Cr. =42 P. W.R. igil] 

• jj 5»“ C'^nrli^oi 0 / inter/erfMce u-jf7i acquMtals 
-Criyn Pro. C-de {1^9^}, s. 417.-AO order of 
acquittal, mane after a careful consideration of 
the facts wiiLout any manifest incompetence 
or perversion will not be disturbed by the 
Chief Court, though 11 might consider that a 
diflorent conclusion would hive been drawn by 
^ if U sat as H Court of origiual junsdictiOD 
P 11 P.R. 19 J 3 , Cr =1« 

ISOl^'LrT' * ^ 


864 
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5.—Appeal from acquittal—confiniied. 

in whjeh thj Government is appealing under 

speaking, and without 

hIl undesirable 

^hL i should be discussed, 

while be remains at large. In such cases, the 

Go\ernmc-nt should apply for the arrest of the 

eTrrp^^^ r “ Q^EEN. 

1887 156 9 A- 528 = A.».N. 

' Co* <1SS21. ss. 417, 421- 

.■iptcalby Oovernmenl frem acquittal, condituma 
. ^ In considering an appeal by the Govern- 

' Sf U acquittal, it is not 

I hpL r .^'8b Court to say whether, if it had 
been trying the case, it might not have taken 
. a view opposed to that of the lower Court. In 
I aspect of pure questions of fact, the power of 
Government to appeal from an acquittal should 
be limited to these cases where, through the 
incompetence, stupidity or perversity of a 
r inale tribunal, such unreasonable and 
aiHnrced conclusions have been drawn from 
deoce ^ to produce a positive miscarriage of 
justice. Where the decision of the Subordinate 
Gourt IS an hone.«t and not an unreasouable 
H«i, o which the facts were susceptible, the 
‘gn Court will not interfere. QUEEN EM- 
Robinson. t6A. 2i2 = A.W.N 1894. 

C.P.L.R. 75 : R., 
? 16?=UA.L.J. 231 = 15 Cr.L. 

102 “?' lyOl. 2L.B.R. 303 = 1 Cr.L.J. 


(16)— Condifiort of interference iL'ilh acquittal 
—An acquittal on a question of fact will be 
disturbed it the finding is clearly wrong on the 
evidence and unreasonable in the opinion of 
the appellate Court, whether or not the un¬ 
reasonableness amounts to perversity, stupidity 
or incompetence, or the Court below has ob- 
etiDately bluudered io arri7iog at it. The 
indicati^ona of error in the judgment of acquit- 
tal ought to be clearer and m jre palpable and 
the evidence more cogent and convincing be- 
fore the a^-quiital can be set aside than would 
be necessary in the case of a conviction. King- 
Emperob V. CHaTTER Singh. 7 P R igna 
Cr. = 97 P.LR. 1904 = 1 Cr. L J. 781. (U P R 
1903, Cr.. 10 P.R. 1897. Cr.. 4 A. 148 9 A «'v(s' 
16 A. 212, Dms.; 29 P.R, 1885, Cr., i? C 485* 
19 B. 52. 20 A. 459. 11 C L.R. 25! 23 C. 347 

{^., IS Cr. L.J. 236 = 26 M.L.J. 160 = 23 

Ind. Cas 188, 15 Cr. L.J. 203 = 125 P r, r 

1914=22 Ind. Cas 987 = 27 P.W.R. 1914 ’ Cr .’ 

R., 328 P.L.R. 1913 = 26 P.W.R. 1913 , Ct'. = 20 

Ind. Gas. 1005 = 14 Ce. L.J. 525, 22 Ind. Cas 
986=19C.L.J. 356.] ina. Gas. 

(17)-CHm. Pro. Co* (1882). ss. 417. 427- 
Appeal from acquittal tn capital caie—Aneat of 
Ih. accVHd.-PtT Edg,. C.J.-ta 


(191—Appeal against ac( 2 uitial—Practice and 
procedure.-The High C.urt, exercising its 

mailer of appeals agaioat 
q I Cals, should confine its exercise to the 
particular acquittal complained of by the 
overnment. At the same time it would not 
e proper for the High Court to consider the 
ppeal on grounds not contained in the objeo- 
niM .-°° behalf of the Government. 

rp Rarigowda. 19 B. 51. 

P V®' R-.7 P.R. 1904, Or.=97 

P.L.R. 1901.] 

(20) Sf ssicits Judge overlooking main circum¬ 
stances of corroboration of accomplice evidence 
f ppeal against acquittal.—per Straight. J.- 
wnere the Sessions Judge has overlooked the 
main and crucial circumstances which go to 
corroborate the evidence of an accomplice and 
has acquitted the accused, the High Court will 
not be departing from, or doing violence lo, 
the principle laid down in 4 A. 148. by enter- 
aiDiog the appeal by the Go 7 eroiBCDl» and 
determining one way or the other the guilt of 
the accused. Queen-EmpRESS v. GOBAB* 

A 1887.186. CR.. 20 

R 1904^ 1904 = 7 P- 

a?amsf acquittal, when to be 
Referred.—U la not because a Judge or Magia- 
trate has taken a view of a caae in which the 
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-8.—Appeal from acquittal— 

Goveromeuc does not coincide, and has ac¬ 
quitted tbo accused persons, that an appeal 
Irom bis decision must neoessatily prevail, or 
that the High Court should be called upon to 
disturb tbo ordinary course of justice, by 
putting in force the arbitrary powers conferred 
on it by s. ‘iTi. The doing so rhould be 
limited to those instances, in which the lower 
Court has so obstinately blundered and gone 
wrong as to produce a result mischievous at 
once to the administration of justice and the 
interests of the public. Empress ofIndi\ 
V. G.ayadin, 4 A. 148 = AW.N. 1881. 159. 
[E-, 16 A. 212=14 A.W.N. 49, 142 P.L.R. 
1903 = 11 P.a. 190:1. Cr., 13 Cr. L.J, 259=14 
Ind. Cas. 643 = 5 Bur. L T, 20. ; E., 9 A. 52. 
19 B. 61. 20 A. 459. 7 P.R. 1904, Cr.=97 P.L 
R. 1904 : D., 9 A. 629, P.B.. 21 A. 122 ; Diss.. 
29 P.R. I8«i5. Cr.. 17 C. 485, 2 Weir 462. 2 L. 
B.R. 303= 1 Cr. L J. 1022, 17 C.P.L.R. 75, 9 
Of. L.J. 437.] 


(22)-Crim. Pro. Code (1872), s. 272—Appeals 
/romacguiffals by Goveinmenf,—Where a person 
was convicted of oriminal breach of trust by a 
public servant under s. 409, I.PC., but the 
Beseions Court acquitted him on the ground 
that the breach of trust was not committed by 
him in bis capacity as public servant, the High 
Court, on appeal by the Government, directed 
a new trial under a. 406. I.P.C.. under the 
provisions of s. 272, Grin?. Pro. Code. QUEEN 
V. DUKABAN. 7 N.W.P, 196. (7 M.H.C. 339, 
R-) [«.. 17 C.P.L.R. 75 ] 


(29)—Criw, Pro. Code (1882). ss. 247, 40< 
423—Appeals from acquittals—Powei 
of Dulrict Magislrale.S. 4i7, providing f( 
appeals againet orders of acquittal, requires tbi 
8ucb appeals eball be (1) directed by Goveri 
meot and (2) presented to tbe High Coon 

of 8 423 can only apply to tl 
igh Court, A, Second Class Magistrate tcyio 
a oase of mischief, having held that there was 
facte oase against the accused, adjourns 
8 trial, to enable tbe accused to adduc 
«vi enoe. On that day tbo Magistrate acquitte 
the accused under b. 247, as tbe oompiainar 
present. The District Magistrate o 
appeal reversed the order of the Bubordinaf 
th^f direoted a re-hearing. Helc 

V , letnot Magistrate bad no power t 
^ RANGASWAUI AYYANOA 

7 H. 213 = 2 Wei 

TnJ nJ J8 Cr. L.J. 536 = 2 

Ind. Oas. 188 = 26 M.L.J. 160 = 1914. M.W.N 


ciud-Tbat\X/ to be exei 

0* appeal vested in tbe Loci 

should be advac 
Jnd« JlZ* Where a Session 

I Appeal, erred upoi 

oonoloaion of the Magistrat 
the aMused upon facts that be him 
probably have accepted, but lor ib 
error of law into which he had fallen, held 

66 


Appeal —continued. 

-3 —Appeal from acquittal—confinurd. 

that the High Court could exercise tbo nower.<» 
ve.Hed in it. (,>i-eex.Emi>ress v. Timmal. 21 
A. 122 = A.W N. 1898. 208. 

(26)— "Appellate judqnunt of acqxiittal " 
ineanmq — Crim. Pro. Code I1P72), s. 272 ~ 
The words ’ appellate judgment of acquittal ' in 
Aot X of 1872, s. 272. were meant lo include 
all judgments of an Appelljilo Court Iv w bicb a 
conviction is set aside. GOVERNMENT OP 

Bengal v. Gokool Chondeu Chow diiry 

24 W.R.Cr. 41. 

(26) —Crim. Pro. Code (IfGK, s. 277—Atoitir- 
fal by appellate Court loxthout arxy ajpfol before 
it against Suboidinate MagisnaU's cnlcr.— 
Where, on two persons being convicted, the 
case of one was submitted to the District 
Magistrate for enhanced punishment, and the 
latter enhanced the senlencf. and at the same 
time acquitted the other, hild that tbe District 
Magistrate bad no jurisdiction lo acquit m tbe 
absence of any appeal before him. Crow n v 
MONINDA, 9 P.R. 1869. Cr. 

(27) —Crm. Pro. Code (1872), ss. 272 297— 

Arrest pending afpeal.—Allot tbe admission of 
an appeal from an acquittal by tbeH-gh Ci urt 
the Court can order tbo arrest of the accused 
ponding the aepsal. E.Ml'RESS OP INDIA v 
MaNGU, 2 A. 340, P.B. • 

(28) — Criminal appeal by Government- 
Arrest of accused. —In a criminal appeal by 
Government to tbe High Court, tbe arrest of 
tbe accused may be ordered pending the appeal 
Queen v. Gobin Tewari. i c. 281. [E. 2 
A. 340, P.B.; Appr., 2 A. 386.] 


(29)—Crtm, Pro. Code (1872), ss 149,272— 
Person under arrest pending appeal—Admis¬ 
sibility of evidence apamsf persons concerned in 
the same offence .—Where a person accused of 
an oflenco was discharged by the Sessions Judge 
and he was re-arrested by the Magistrate pend¬ 
ing an appeal from the acquittal to the High 
Court, and before tbo appeal was admitted, 
field that the re-arrest was lawful and abso¬ 
lutely necessary in tbe interesiB of justice, and 
bis statement, after bis re-arrest and pending 
his appeal, wasadmissible in tbe Irial of another 
person who was arrested subsequently to the 
arrest of tbe former as being concerned in the 
same offence. IPer Stuart, C.J.) Aseuming 
that tbe re-apprehension after an acquittal and 
on tbe same charge was unlawful, bis state- 
ment and evidence although admissible, was 
not such evidence, as the Court would place 
much reliance upon. If his re-arrest was 
lawful, he was in the position of an accused 
person and Magistrate should not have exa¬ 
mined him as a witness in tbe trial of the 
other accused. Per Spankie, J. Empress OP 
INDIA V. Karim Baksh. 2 A. 386. 

(SO)—Acquittal-Appeal— Crim. Pro. Code 
(1879), 3. 297 Re-frial.-The High Court has 
no power to disturb an acquittal save on appeal 
by tbe Government. The provisions of e. 297 





8G7 


THE ALL INDIA DIGEST. 


868 


Appea I —continued. 

-5.—Appeal from acquittal—coniinucd. 

only pcrniii tbc High Court to intcrforo and 
order a new trial where an accused person has 
been discharged without being puton his trial. 
QUKENv. HISHESHAR PANDEY, 6 N.W.P. 
357. [D., 1 A. 139, F.B.J 


(31)—CrtHi. Pro. Code (1882). 5 -104 — 

Acqutttal, appeal from. — K Third Class Magis¬ 
trate in trying a case under ss. 426 and 352. 
Penal Code, took tbc evidence of the complain* 
ant and adjourned the case (or the examination 
of witnesses. On the day fixed, the witne.sses 
on both sides appeared, but the complainant 
did not. The Magistrate, thereupon, acquitted 
the accused under ss. 247 and ‘250, Crim. Pro. 
Code, and ordered the compi tinant to pay a 
compensation o( Rs. 5. On appeal the District 
Magistrate cancelled the order of acquittal and 
diteoted that the case should be tried de novo. 
Held that the order of the District Magif^trate 
was ultra vi’es ; also held that the Third Class 
Magistrate was not justified in acquitting the 
aoouPed. E.M1*UESS v. HaUDEO SINGH A W. 
N. 1891, 120. [F.. 15 Cr. L.J. 236«-23 Ind. 

Gas. 188 = 26 M.L.J. 160.] 

(3'2)—Crim, Pro. Code. .^Icf X of 1872. ss 297, 
460 — hnpropsr acquittal — Retrial —Proper 
course. —Whon the accused person has been 
improperly acquitted by a Magistrate having 
jurisdiction, the High Court will not interfere 
>n revision and order a ro-tnal on a fresh charge. 
The proper remedy in such a case appears to 
bo for the Local Government to direct an 
appeal under s. 272 of the Crim. Pro. Code. 
REG. V. PIRKHAN, Rat. Uo. Cr. C. 73. 


(33)—Crim. Pro. Code (1872), s. 272 (-s. 417 
of the present Code^—Limitation Act, IX of 
1871, art. 153 < = Art. 155. «ef XV o/ 1877)— 
Appeal bp Oovernment—Acquittal.—Aa appeal 
by a Local Government, against an acquittal, 
will be in time if presented within six months 
from the date of the acquittal, though more 
than f)0 days from that date. EMPRESS v 
JYADULGA. 2 C. 436, F B. 

(31)—Triaf 6;/ Jurp—Accused charged with 
murder acquitted of that charge out convicted 
of culpable homicide not amounting to murder 
—Appeal by Government.—Vfheie, in a case 
tried by a Jury, an accused charged with mur¬ 
der, is acquitted of that charge but is convioted 
of culpable homicide not amounting to murder 
and an appeal is preferred by the Government 
Pleader at the instanoe of the Legal Remem¬ 
brancer, held, an appeal did lie by Government 
so far as the charge of murder was concerned. 

Empress op India v. Judoonath Gan- 
goody. 2 C. 273. •• 16 Cr. L.J. 236 = 26 M 

L.J. 160 = 23 Ind. Cas. 188 ; D., 13 Cr.L J 457 
= 16 Ind. Cas. 89 = U.B.R. 1911, i, iqo,] 

m-Crirn. Pro. Code, ss. 417, 418 and 423 
-Order of acquittal parsed in a trial by jury- 
Appeal ^ questions of fact.-The provision?of 
s. 423 clearly show that an appeal against an 
order of acquittal in a case tried bv jury must 
be supported upon a ground, which ie covered 


A ppeal —contiDueda 

-5.—Appeal from acquittal—coniinwed. 

by s. 418 of tbo Cod^t which provides, in cases 
of trial by jury, for an appeal on a matter of 
Ihw only. Where the Local OovernmeDt applied 
to the High Court, uuder s. 417 of the Code, 
agaiost rio order of acquittal, the grounds upoo 
which the appeal was sought to be preferred 
bein^ all quosltons of fact, the Hi^h Court 
rejected the appliratioD. GOVERNMENT OP 
BENGAL V. PaumksHUR MULLICK, 10 C. 
1029. [i?., 1? C.P.L.R. 75 ] 

<36)— Appeal from ocquiltal - Co«t;icfion— 
Commenctmeut of sentence*^ ou the 
appeal of the Goveromont. an order of acquittal 
id set a^ude and sentenoe passed, the sentenos 
will commence to run from tbe date of tbs 
committal of tbe accused to the jail, and not 
from tbo date of their arrest or of tbe seoteuoe 
on the appeal, EMPRESS v. MahUDDI, 6 C.L. 
R. 349. 


(371—Crtm. Pro. Code (1898), ss. 423, cl 3, 
and Appeal ty Oovernment frotn on ac* 
quxKdl by a verdict of juxy^Poiuer of Sxgb 
Court to go into the evidence of the case.^lo an 
appeal by GovernmeDt from an acquittal by a 
verdict of jury, tbe High Court cannot alter 
tbe verdict of the jury, uniesd it is of opinion 
that euoh verdict is errooeous^owirg to a mis* 
direction by tbe Judge or to a misunderstanding 
OQ the part of the jury as to the law laid down 
by him. If, on that ground, tbe High Court 
is to alter or reverse tbe verdict of tbe acquittsi 
by tbe jury, its powers, under s. 423, ol. (n)» 
are to reverse eucb order and direct that fur* 
ther inquiry be made or tbe accused be re-tried 
or oommifted for trial as the case may be, or, 
finding guilty, to pass sentence ou him accord* 
ing to law. In order to determine if the verdict 
is erroneous, and, if eo, which of these powers 
tbe High Court should exercise, it is absoluielj 
necessary for it to go into the fa^ts aod to 
consider tbe evidence in tbe case belore passing 
orders in it. {Per Davies. J.) As soon as tbs 
verdict of tbe jury is reversed, tbe Court has 
tbe Kame power to deal witb the case, that it 
hss to deal with a case triable by astessors as 
soon as the order of acquittal by tbe Judge is 
set aside; that is. the Court may order a re* 
trial or may find the accused guilty and pnss 
sentence on him according to law. Tbe Higb 
Court ought not to order a retrial on tbe ground 
of misdireotioo unless it is satisfied that tbs 
misdirection ha^, in fact, occasioned a failure of 
justioe. (Per Benson. J.) EMPEROR v. 

WARD William Smither, 26 M. 1-2 Wel^ 
521. 

See ACT XV OP 1877, s. 6, art. 167, 1 Wsif 
791 = 2 Weir 462. 


Order of acquittal passed after cross-exemiit^ 
tion of prosecution witnesses subsequent W 
framing of charge—Appeal by Govetomeoi 
against acquittal—Powers and duties of tbe 
High Court—See CRIM. PRO. CODE, 
ss. 256, 258, 417, 18 O.W.N. 666=16 Or. 
160=22 Ind, Cas. 736, 
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Sfe Grim. Pro. Code, 1898. ss. 404 to 417, 
32 C. 377. 

From acquittal — See Criu. Pro. Code, 
1898, a. 438, 25 A. 128*A.W.N. 1902. 200. 

Order of acquittal—Referenoe by District 
M%i;istrate — Right of appeal against acquittal 
— Revision —Praotioe—Sce GRIM PRO. CODE, 
1898. 8S. 438. 439 (5). 12 A.L J. 255=15 Cr. L. 
J. 304 = 23 lad. Cas. 512. 

See Grim.Fro. Code, 1898. s. 439,1 P.L.R. 
1901. 

See Pemal Code. s. 193, 9 C L J. 378. 

See Penad Code. ss. 425. 430.14 P.R. 1909, 
Ce. = 25 P.L.R. 1910. 

See Revision—Acquittals, 14 M. 363=2 
Weir 571, 157 P.L.R. 1908 = 22 P.W.R. 1908. 
13 P.W.R. 1907, Ct. = 5 Cc. L.J. 438 = 72 P.L. 
R. 1908. 


6.—Appeal—Practice and Procedore. 


(1) —Criminalappeal —Procedure.—The sound 
rule to apply in trying a criminal appeal, 
where question.'! of disputed fact are in issue, 
is to consider whether the conviction is right, 
and in this respect, a criminal appoal differs 
from a civil one. There the Court mu-^-t be 
convinced, before reversing a ffodiog of fact by 
a lower Court that the ffnding is wrong. PRO- 
TAP CHUNDER MUKBRJI V. EMPRESS. 11 C. 
L.R. 23. [F.. 2.3 0. 347 : B., 20 0, 353, 7 P.R. 
1904, Or. = 97 P.L.R. 1904, Cr.] 


(2)—Crim. Pro. Code (1872), ss. 279 and 280 
< = ss. 422 and 423 of llie Code of 1698)— 
of complainant to be heard on appeal.- Under 
89. 279 and 280 of the Code of 1872, a complain* 
ant cannot claim as of right to be beard in the 
appeal. The matter was one which was left in 
eaoh case to the dinoretion of the Court, HIGH 

Court Proceedings. 6Ta November 1874 
No. 1719. 2 Welc 476 = 7 M.H.O. App. 42. 


(2*0)—Public prosecutor -Legal Remembrat 
of Bengal, appeal by—Government of Behc 
and Onasa—Acquittal, order of—Crim. Pn 
Code. 8. 417.—The mere fact that a person ba 
been direoted to present an appeal to the Hig 
Court from an order of acquittal does not it 
yolvo bis appointment as Publio Prosecutor fc 
the purposes of the case. In a caao of th 
desoription where the liberty of the subject : 
involved, and an appeal is sought to be preferre 

against an order of acquittal, the statute mui 
be strictly construed, and full compliance wit 
us provisions is requited. EMPEROR ’ 

^ *8 C L J. 819 = 18 C.W.N. 27 

= 22 lad. Cas. 190-18 Cr. L.J. 48 = 41 C. 421 


(3)-Crim. Pro. Code (1898), s. 419—Presen* 
talion of peMton of appeal.-Tho word " present- 

* I evidently means that 

such petition shall be delivered to the proper 

officer o the Ooutt either by the appellant or 

by his pleader. In order to secure this, it is 


>4 ppea/—continued. 

-6.—Appeal - Practice and Procedure 

necessary that tbo prcs^entation be made io 
perbou. Held, that a petition of appeal found 
in a petition box was nghilv returned for legal 
presentation, iniismucb the petition might 
have been deposited there by a third person who 
could not legally prosorjt it. QUlOKNMsMPUICSS 
V. VaSUDEVAYYA. 19 M. 354=^2 Weir 468. 

(4) —Crim. Pro Code 5. iVJ—Pre^en- 

tat%07i of appeal post, validity of. —A poutioa 
of appeal sent by post is not preseiucci to the 
Court within the meaning of s. 4 ly, Crim. Pro. 
Code. The word “ presented ” in that section 
means that $uch petition shall be delivered to 
tbo proper officer of the Court either by the 
appellant or by his pleader. QUEEN KMPiiESS 
V. ARLAPPa, 15 M. 137*2 Weir 468. [F . 19 
M 354*2 Woir 469 : Appf. , 8C.P L ft 93] 

(5) —Crim. Pro. Code (ISUSli s. ilS^Fresen- 
talion of appeal by pl'^adeFs clerk. —Presentation 
of an appeal petition by (ha appellant,pleader's 
clerk is equivalent to a presentation by ibe 
pleader himself, when the petition of appeal is 
signed by tbe pleader vaod be is duly authorized. 
Queen Empress v. Karuppa udayan, 
20 H. 87*2 Weir 470* 

i6i^Presentalion of appeal by pleader's clerk, 
—An authorized pleader may present a petition 
of appeal by tbe hand of bis clerk, and such 
presentation is equivalent to a presentation by 
a pleader himself. But a pleader is not oompe* 
tent to present an appeal by a person who is 
not hid clerk and over whose conduct and action 
be has no control, QUEEN EMPRESS v. 
Hamasami, 21 M. 114*2 Weir 470. [F.,5lnd. 
Cas. 330.} 

(7)^Rule to show cause—Discretion of Court 
hearing the rule^Duty of af peltate Court,— 
Although rules to show cause, why tbe coovic* 
tioo of a person should not be set aside *' are 
frequently granted on particular grounds, it is 
very unusual to tie the bands of tbo Court which 
is to bear the rule as to the action it should 
take if tbo conviction is set aside. This is a 
matter which should be left to the disoretion 
of tbe Court which bears tbe rule. Rule was 
granted by a Division Bench of tbe High Court 
calling upon a Magistrate to show cause by 
tbe conviction of the petitioner should not be 
set aside and tbe oaee sent back (or retrial.’* 
Held, that the Judges who granted tbe rule 
did not intend to say that the Court bearing 
tbe rule should have no power to discharge tbe 
accused person. An appellate Court is to come 
to a ooDoluBion for itself upon tbe evidence on 
tbe record, assisted 60 far as it might bo by such 
reasons or arguments as it might elicit from 
tbe coDclusioDS and reasons contaioed in tbe 
judgment of tbe original Court. If the Judge 
of tbe appellate Court entertain any doubt 
aboo( tbe correctness of tbe conviotion or tbe 
oommissioD of tbe oflence, be should dtsobarge 
the accused. It ie not necessary in criminal 
cases that tbe appellant should clearly eetablisb 
that tbe order of tbe Lower Court was wrongs 
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-4pped/—continued. 

-6.^ Appeal—Practice aud Procedure 

—conunued. 


Mppea/—coolinued. 

~—6.—Appeal—Practice and Procedor^ 

—continued. 


and in tbi^^ respect a crimioal appeal differs 
from a civil appeal, MILAN KHAN v. SaGAI 
BEPARI, 23 C. 347. (ll C.L.R. 25, F.\ [R.. 

117 P.L.R. 1904«7 P-R. 1904. Cr., 21. 17 C. P- 
L.K. 75, 17 C.P.L.R. 97.] 

(8)— Crim Pro. Code (1872). s. 476— Convic- 
tionf or graver offence on appeal—Withdrawal of 
petition of appeal. —Tbe appeUnie Court should 
Dot alter a cooviction so hs to fiod the appellants 
gailtj of a eravor offence than that wiib which 
they had been charged on their trial, unless thoy 
are allowed an opportunity of defending thorn* 
selves against tbo charge s*) altered. [R.. 26 C, 
863 = 8 O.sV.N. 653, 3 L.B.R. 232.] AlthouRh 
a petirion of appeal can be withdrawn, at the 
option of tbe appellant, before the appellate 
Court has decided to bear it. a petition for with¬ 
drawal. presented at the last moment does not 
debar the appellate Court, which has porused or 
bad beard tbe evidence read, from dealing with 
tbe appeal on the merits. In the matter of 
DWarkaNath MaNJHBE. 6 C.L.R. 427. l5 C, 

L. R. 372. Disf.) 

{0)—Crim. Pro. Codecs 42^—ntgh CourCs 
power on appeal to alter the finding of (he Lower 
Court. —It IS doubtful, whether tbe High Court 
has power, under s. 423, Cnm Pro. Code, on 
holding that tbo oonviotion of a person for an 
offence charged in the sessiona trial was not 
eustainable. to alter tbo finding to a conviotion 
for some other offenoo, e.g.. under e. 161, for 
which tbe accused had not been charged or 

tried. Quern-Empress v. Imdad Khan, 8 
A. 120 = A.W-N. 1886. 7. [R.. 3 L.B.R. 232; 
D.t U.B.R. iy03, Third Quarter, Penal Codet 
9, 13 Cr. L J. 305 = 14 Ind. Cae 849= 1912 M 
W.N. 207 = 22 MX.J. 490 = 11 M.L T. Sup, 1 
= 35 M. 247.] 

(lOj —Appellate Courts power to alter a sen¬ 
tence of fine into one of imprisonment—A See- 
sioDs Judge has do power to eobance a sentence 
ID appeal, by altering a eentence of ffne into 
one of imprieonment. QUEEN EMPRESS v. 
DaNSANO DADA, 18 B. 791. 

(11)—Crim. Pro* Code (1982), s. 423 (6) ^3) — 
Enhancement of aenfenc^.—The alteration byao 
appellate Court of a senteoco of fine of Re. SO, 
or in default two months' simple unprisonment, 
to one of aiz mootbs* rigorous imprisonment ia 
an enhancement of the sentence. QUEEN* 
EMPRESS V* Lachmi Kant, 18 A. 301 = A,W. 

M. 1896, 68. (18 B. 751, R.) 

{ 12 )—Petition of appeal withdrawal of—En¬ 
hancement of sentence.—A petition of appeal 
preaented for admission may be withdrawn. A 
Judge who disallowed anob withdrawal and 
enhanced tbe aentence was held to have aoted 
wrongly, and the enhancement order was set 
aside. In the matter of Chunder Nath DEB 
5 C.L.R. 372, [D., 6 C.L.R, 427.J ’ 

(13)-Crim. Pro. Code (1882), a. 423 (6), sub- 
B— Enhancement of sentence ^ appellate 
Court— Power of Bigh Court—Penal Codct 


323 and 392.—The accused was convicted of 
robbery (s* 392, Penal Code) and hurt and sen* 
tenced for tbe former offence to ten mootbe* 
rigorous imprisonment, and tor tbe latter to 
one day's rigorous imprisonment. On appeal, 
tbe Sessions Judge set aside the oonviotion on 
the charge of robbery, but, confirming the con- 
viotion for hurt, sentenced the accused to six 
months* rigorous imprisonmeot. Beld, that 
tbe Sessions Judge had do power Co pass such 
sentence, but the High Courtcould confirm such 
sentence if it would meet tbe ends otjusiice. 
ARPIN SHEIK V. AROBDI DaTIA, 24 C. 3l7, 
Note, [F., 3 N L.R. 67 ; R., 24 C. 316 ] 

{14)—Acquittal — Competency of appellate 
Court to convict accused of offences not charged, 
—Where, on an appeal from a cod viotion under 
e. 302, I.P.C , the appellate Court came to tbe 
conclusion that tbe offence under 8. 302 was 
not proved against the appellants, but it was 
brought to tbe notice of tbe Court that there 
was evidence on the record which might support, 
as against some of tbe appellants, a conviction, 
under s. 404 or s. 414, I,P.C., tbe appellate 
Court acquitted tbe acoused, but declined tc 
enter into the question whether they were 
liable to be convicted under s. 404 or e. 414, 

l.P,C. Queen-Empress v. Yusuf, 20 A. f07 
= A.W,N. 1897, 210. (a,W.N. 1897, 130, B.) 


(16)— Crim. Pro, Cede, $s. 280, 297—DeafA 
of appellant—Abatement of appeal—^he Code 

has not made any provision for the continuaDce 
of tbe appeal either by tbe heir, devisee, or 
executor of tbe deceased convict or by any oibor 
person. Tbe appeal abates upon the appellaui'd 
death. But tbe High Court has tbe right to 
call for tbe record, and make suob order thereoD 
as it may deem just. IMPERATRIX v, DON- 
QAJI ANDAJl, 2 B. 564, 


(16)—Crim. Pro. Code (1898), s. iQB—Powtr 
of appellate Court to order rC'trial —There is 
nothing in the terms of s* 423 II) (6) to liinit 
tbe powers of an appellate Court to order a re* 
trial, tbe only restriction imposed being (hattt 
oauDot enhance the sentooce on an appeal from 
a conviction. Therefore, the power of 
appellate Court to order a new trial is 
Gonfined to a case where tbe convictioo and 
Benteoce are set aside lor want of jurisdiction in 
tbe Court that tried tbe case, SATIS CHANPl^^ 
Das Bose v. Queen-Empress, 27 C. 172** 
C.W.N. 166. (16 A. 205, 23 0. 975, -P.; 8 A. 
Disappr.) [R , 35 M. 243 = 12 Cr. LJ. 269=* 
Ind.Cas. 372 = 91 M-L.J. 806 = 10 M L.T* 66^ 
(1911) 2 M.W.N. 106. 11 Cr. LJ. 296 = 6 In^ 
Cae. 261, 7 C.W.N, 301, 17 0-P.L.R. 97; 

41 O, 860 = 18 C. W. N. 498 = 15 Cr. L.J. 366=* 
23 Ind. Cas, 985.] 

(I?)—Crim. Pro. Code (1872), s. 278 {-s. 421 
of the Code of 1898) — Re-admission of apps^^ 
rejected for default of appearonce.— When 
appeal has been rejected without bearing 
appellant*8 pleader, because of bis default, ^n 
it ie afterwards proved to the satisfaction ^ 
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Appesl —ooDtiQued. 

6 “Appeal—Practice and Procedure 

—concluded. 

tbo appellate Court th^t an adequate excuse 
bas been made out ior the pleader's DOQ*appear* 
&Qce, it is opoQ to that Court to ro boar tbo 
appeU on its merits. HIGH COURT PROCBKD- 
INOS. 7 th Novemher 1873,No. 1875. 2 Weir 
471 = 7 M H.C. App 29. 

(18) —Crim. Pro. Codi (1872). ss. 279. 279— 
Notice to appellant of dau of henrinq of ap-jeal. 
“The fact that the appollaot's pleader is present 
in Court, when ati order admiiti-ig an appeal 
is passed, will not save the necessity of giving 
separate notice to the appellant. Since s. 279 
lays down that the notice is to be given to the 
appellant, a substituted notice to tbe appellant's 
pleader or mukbtear is not suffiiient. In the 
matter of GOPAL CHANDRA MUNDLE. 10 C L 
R. 57. 

(19) ~Crim. Pro. Cole, ss. 517 and 5J0— 
Order lor disposal of property regarding which 
offence ts committed—Appeal. —An appeal lies 
against an order passed under s. 517 of the Code, 
though there be no appeal against the flndiog 
in tbe case in which the order was passed, inas¬ 
much as the words " Court of Appeal ” in ». 520 
are not to be read as restricted to "a Court of 
Appeal before which an appeal is pending.” 
The wording of a. 620 is sufTioienb to show that 
the Sessions Court, as the court to which appeals 
ordinarily lie from the decisions of the First- 
class Magistrate, has power to modify, alter or 
annul an order under s. 617, made by the 
Magistrate. QUEEN EMPRESS v. AHMED. 9 U. 
448 = 2 Weir 672. [R., 14 O.P.L R. GO (61). 17 

107(110), 14 Or. L. J. 27 = 18 lad. Cas. 

1-HM.L-T. 431 = 1913 

M.W.N. S81.3 

(20) —Criwinai appeal—Presentation bij per- 

iTv appellant —Limitation Act 

ur<. 162.—A petitioo of oriminal 
appeal may be presented by any oereon autho¬ 
rised by the appellant to preanntit. Such pre- 
fienlation la sufficient foe the purposes of Bch. 

Act (IX of 1871). 

5 . 1^69 

appsat- Limilation- 
the nerir..) ‘^wing copies.—In order to compute 
limitation for the presentation of 

not aUrihiiil^K/ ^el»y in obtaining copies 

ed A be dedSot- 

/ooi Chenoan, 6 M.H.C. 349. 

“Unde/8^^4*lfi time-Rejection. 

pLnalion of 'he d“ la^v mav 
In re Elahbe Buksh. 8 W.V^Cp^SO.** 

310*^956^“'^®'^* 418. 423. 

7.—Appeal to Privy Coaooil. 

*« ««- 

wm no?7n'Ili^. cases, the High Court 

PrivT Oannoii°n**i ’ ***’• appeal to the 

i-rivy Oounoil, aaleM some important qaeation 


Mppea/—coolinaed. 

-7.—Appeal to Privy Council— conlinued. 

of law or prActiC'?, or jarisdi^'tion, is involved. 
CoosideniCioiH ihrii gunie tho Court, in gDiutiog 
leave to appcA) m such cases stated, and 
instaocosin svbich such le ive has hreti granted, 
mpntion#*d. RK(1 Ve I KSTANJI DlNSHA, 10 
B.H.C. 75. 

— Practice^Special le^vc to anpeal^Cri- 
viinal iroceediugs .—It would bo apauist the 
coostitutiooal duty of the l*rjvy Council to as¬ 
sume tbo position of a Court of CruBtnal ^Vppcal. 
Pho Privy CouQcil can only intorlerv where they 
find that what bas been done bas boon grossly 
contrary to the forms of justice or vioUtes 
fuodanienral principles. (IKOUGI*: Staunton 
Clifford v, thk Kino Kmpkuor, 1914 
M W N. 11*16 Bom. L R. 1*19 C.L.J. 107== 
18 C.W.N. 374 = 12 A L.J-75* 13 M.L.T. 84*7 
Bur L T. 37*22 lod. Cae 496= IS Cr. L.J. 
144 2 Bom. Cp. Cas. 173 = 41 C. 568, P.C. 

(3)—Leave to appeal — Application to (he 
executive authorities for reui/—Pro</ice,—O q 
an applicitioD for leave to «ppes*l from the 
sentence of tbe Sudder Nizamut Adrtwlut (tho 
chief native Criminal Court of Appeal in 
Beng;^!), tbe Judicial Oommittee* though of 
opiuioii tbrit justice bad not been done in the 
Court below, declined to determine tbecjuestion 
of tbe prerogative of tbo Crown to admit an 
appeal iu criminal matters and to advise such 
admission, on the ground that such course 
might be detrimental to tbo general adminia* 
tration of criminal justice in Her Majesty's 
colonial and foreign possessions; but suggested 
an application by the petitioner to tbe executivo 
authorities for relief, with an intimation of 
tboir Lordships' opinion of tho hardship and 
injus^tice of tbe pirticular ra«o- JOYKISSION 
Mooker.IKK. Petitioner, 1 W R.P.C, 13*9 U. 
l.A. 158 = 1 lod. Jur. O.S. 61. 

(4) —S. 124-d, Penal Code — Leave to appeal 
— Practice. —Where leave to appcil to the 
Privy Council from a conviction under s. 124>A, 
was applied for before tbe Privy Council, their 
Lordships refused to accord permission, bold* 
iog that no case bad been made out consistently 
with the rules by which their advice to Her 
Majesty had been bitborto guided in giving 
leave to appeal in rrimioal cases. BAL GaNQ a* 
DHAR TlLAK V. QUREN-EMPRESS. 22 B. 82 8 
P.C, = 25 l.A. 1 = 7 Bar. 270. [/?., 34 C. 99L] ’ 

(5) — Practice^Criminal proctedingS’^Specia 
leave to appeal^ What (he o^pficanfs mu^t show 
by their petition .—His Majesty will not review 
criminal prooeedings, unless it be show n that, 
by a disregard of the forms of legal process, or 
by some violation of the principles of natural 
justice, or otherwise, substantial and grave 
injustice has been done ((1687) 12 App. Css. 459» 
A). Tbe applicants ought to show tbe materials 
upon which one of those propositions can be 
established and ought fully toinlorm tbe board 
of tbe facts. J. B. B. BIRCH v- EMPEROR, 18 
Bom.L.R. 9. P.C. *8 A.LJ. 147 = 9 M L.T* 
200 = 81 H L.J- 874 = 9 lod. Caa. 681 = 18 C.L» 

J. 129=13 Or.L.J. 100=19112 H.W.M. 189. 
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/Ippea/—cOQtiDucd. 

-7. —Appeal to Privy Couocil—con^i>me<i. 

iCi)^Leavc to appeal (o the Privy Council in 
crimiKai cases^Gfdve and sub^tanHal injustice 
to bt> shown—Crirn Pro Cade {Act V of 1898), 
ss. 233, *234, 235, 23G, 237 and 2'S0—Joi7ider of 
charges —Before graoting leave to appeal, in 
criminal caae:$, to the Jadiciak Committee of 
tho Privy Council the High Court must be 
satiefie) that, by a disregard of the forms of 
legal process, or by some viola’ion of the prin¬ 
ciples of natural jusMce, or otherwise, substan¬ 
tial and grave injustice haa been done Ss. 234 
235, 23C and 239 of the Crim, Pro* Code, 
referred to as exceptions in a. 233, are not 
mutually exclusive; otberwiso, the pcovisioiVsof 
s. 236 or s. 237 can never be invoked to prevent 
a miscarriage of justice arising from a failure 
to make good all the details of a charge joined 
with two other charges uoder s, 234. The 
LegisUture hardly ictend^^d that a joint trial 
of three oSences under s. 234 should prevent 
the prosecution from establishing at the anmo 
trial the minor or alternative degrees of oriroi- 
Dality involved in the acts complained of. 
89, 235 and 23G may ba resorted to in framing 
additional charges where the trial is, under 
e« 234, of three ofiences of tho same kind com¬ 
mitted within a year. Inre BAL GaNGADHAR 
Tilak. 10 Bom. L.R. 973»33 B. 221^4 M.L. 
T. 450 = 9 Cr LJ. 226, 

i'l)—Leave to appeal to (he Privy Council in 
criminal cases, when may be given—Invasion of 
liberty and just rights of a cilieen — Embezzle^ 
ment^Cnminal and civil liability^ distniciion 
between — Costs a9ai>tsf Crou^n tn criminal 
appeaL—The appellant, who was a member of 
a firm, was authorized by tbo guardian of two 
minors by a power-o(<*attorney to act for the 
guardian in colleotiog and investing the minors' 
property. Acting under this authority funds 
were received and remittances made from time 
to time by tbo appellant's firm with whom an 
account was opened in the namr^ of the minors. 
A certain amount due to the minors from a 
debtor was paid by him in the shape of credit¬ 
ing it to the appellant's firm in their account 
with their bankers which account was over¬ 
drawn. The minors' account with the appel- 
la ^t's firm, was duly credited with that amount. 
The appellant being thereafter asked to give a 
guarantee for the funds of the minor in bis 
hand, gave security to the satisfaction of the 
authorities. Thereafter criminal proceedioge 
were instituted against the appellant who was 
tried by the Chief Justice without a jury and 
convicted of having embezzled the minors' 
money : Held, that the facts did not, on any 
just or legal view of them, warrant a convio* 
tion, and the grounds of distinctions between 
. the categories of liability in a civil as distin* 
guished from a oriminal suit appeared in the 
present case to have been left out of judicial 
view. That the Judicial Committee of the 
Privy Counoil does not lightly interfere in 
. criminal cases, but in the present case 
although the proceedings taken were unobjeo- 
. tiooable in form, justice had been gravely and 


continued. 

—7,—Appeal to Privy Council—confi?iusd. 

injuriously miscarried, and the sentenoe pro- 
nouoced against the appellant formed such an 
iovasioD of liberty and such denial of his just 
rights as a citizen that their liOrdsbipa felt 
called upon to interfere. Having regard to the 
exceptional uature of the case, their Lordships 
directed the Crown to pay to the appellant the 
costs of the appeal. LOUIS EDOUARD LAMER 
V. THE KING. 18C.W N 98. P.C.=26 M L J. 

i5 Cr. L J. 305 = 23 lad. Cas. 657. [i2.> 18 

C.W.N. 785 ] 

(8) — Appeal—Privy Council—Matter of ori- 
ginal jurisdiction. —No appeal lies to tho Privy 
0**)Uocil from any order of the High Court in 
any matter of original jurisdiotion. In re 
GOOROO DOSS Roy, 18 W.R. 407. 

(9) Privy Council—Leave to appeal^ Order 
of High Court on appeal from conviction by 
Sessions Judge. —Leave to appeal to the Privy 
Council cannot be granted from an order of the 
High Court in an appeal from tbe finding and 
sentence of a Sessions Judge, In re AMEER 
Khan, 18 W.R, 407. Mote. 

(10) — of Afunsii?' for corruption — 
Appeal to Privy Council if lies. — An order ol 
the High Court at Calcutta, under s. 26, cl. 3 
of Bengal Regulation V of 1831, dismissing a 
MunsiS for corruption in the exercise of his 
iunctioDS as Judge, is final, and there is no 
jurisdiction in tbe Judicial Committee to admit 
a special appeal therefrom. In the maft^r of 
SRBB MOHUN QHUTUCK. 13 H.i.A. 343 = 2 
Sar. 649. 

(U )—Conviclion for felony — Appeal in 
criminal cases, if fies, —Upon a petition, pray- 
ing for leave to appeal from a conviction 
for felony, held by the Judicial Committee of 
tbe Privy Council, that there was no power 
reserved to tbe Crown by the Charter of tbe 
Supreme Court, Bombay, to allow apneals 
ic criminal cases, such appeal being ooufined 
to civil cases only. QUEEN v. EDUL.1BB 
BVRAMJEE, 3 H.I.A. 468 = 6 Moo. P.C. 276 = 

1 Sar. 305. 

(12) —Leave to appeal to Privy Council on the 
ground of 7Kisdireetion of 7urt/«—Altbougli 
there are very special and exceptional circum- 
stances in which the Privy Council grants leave 
to appeal in oriminal cases, yet it would be 
contrary to its practice and veiy mischievous^ 
if any countenance were given to tbe view that 
an appeal will be allowed in every case in which 
it is shown that the Judge h^s misdirected the 
jury. l7i Ote matter of Maccrba, 15 A. 310^ 
P.C. = 20 l.A. 90 = 6 Sar 344sl7 Ind. Jur- 
430. [R., 2 A.L.J. 718 ] 

(IS) — Conviction for murder—Application for 
special leave to appeal — A/isdtreefton.—An 
application was made to the Privy Counoil for 
special leave to appeal from a judgment of tbe 
Supreme Court of Ceylon, in its orimio^ 
jurisdiction, upholding the oonviotion &ud 
sentenoe, in a trial for murder at tbe Colombo 
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_7.—Appeal to Privy Council—continued. 

Ciiminal Sessions, on the ground, alio, 

(bat the Judge, instead of dueoiing ibe jury 
as to the ab.^eace of corroboratiou, made the 
general remark that if jutios were to ihn>w up 
a case on account of cootradictiou and false- 
hoodn, there would be an end to •be criminal 
law of the island ; an applioation was also 
made for the mitigation of punishment pond¬ 
ing the appeal, and for the admission of the 
accused to bail Special leave to appeal was 
granted, dirootiog the petitioners to address 
the Ceylon Government or the Supremo Court 
as to the mitigation of punishment or bail. 
LOKU NONA V. KING, 14 Bur. L R. 148. P C. 

(H)—Lcflo« lo appenl to Prim/ Council — 
Crim Pro. Codf, s. 404—Lef/ers Patent, 1866 . 
cl. 41 .—The High Court baa no power, under 
ol. 41 of lha Letters Patent, to grant leave to 
appeal to Her Majesty in Council from an order 
made or decision given by it in a case decided 
by a full power Magistrate and referred to it 
by the Distciot Magistrate, under s 4C4 of 
the Crim. Pro. Code uV.B.—This was an ap¬ 
plioation bv the Government for leave to appeal 
from 7 B.H C. Cr. G). REG v. RbAY. 7 B H. 

C. Cr. 77. 

(151—Leave to appeal to Privu Council — 
Deexsion ot third Juage on reference—Calcutta 
Leltrrs Patent, 18G5,’ el. 41 .—Leave to appeal 
to Privy Council from a deci-ion of a third 
Judge in a criminal case on a rofereooe arising 
from diS^rence of opioion of two Judgos ol the 
High Court, being one not coming under cl. 41 
of the Calcutta Letters Patent, refused- ATAUR 
V. King Emperor. 18 C.L.J. 121^14 Cr. L. 
J, 672^21 lad. Cas 912. 

See Bail. 21 M 1 G 1«2 Weir 657. 19 P W. 
R. 1903, 0r. = l 6 P,L R. 1909-8 Cr. L.J- 89. 

Order passed by High Court in revision— 
Whether appeal to Privy Council liee— See 
GRIM. Pro. Code, 1893, s. 118. 18 C.L.J. 119 
— 21 Ind. Cas. 470-14 Cr. L.J 598. 

See Legal Practitioners—Advoovte, 

4 Cr. L.J. 936. P.C. 

High Court's power to grant leave to appeal 
to Privy OouDoil agaioBt order under cl. 10 of 
Letters Patent—Order granting leave whether 
may be reviewed at instance of Public Prose- 
outer-Sre LETTERS PATENT — LETTERS 
Patent. 1865-Oalcutta, els. lO. 39. 15 
Cr. L.J. 62-22 Ind. Css. 824-41 C. 734. 

Order of High Court refusing (o issue writ of 
certiorari and to oancel ptooeedinga of Deputy 
Oolleotor acting as looome-tax officer—No 
appeal to Privy Council—See LETTERS PA¬ 
TENT-LETTERS Patent. 1866—Madras. 
ols. 39. 11, 12, 18. li M.L.T. 491-25 M.L.J. 
666 . 

See Penal Code, ss. 188. 990, 7 M.L.J. 
88, P.O. 

PrMtioe of Privy Ooaaoil in ioterleriog with 
otimioal trials—Misdireotioa to jury when 


Appeal —oonclodod. 

— 7 .—Appeal to Privy Council— concluded. 

safficient for interference by Privy Council 
Sre PRN.^L CODE. s. 409. cxcop. 0 and R. 52, 

18 O \V.N.785 = 2G M.L J. b2l - 15 Cr.L.J- 309 
= 93 Ind. Cas 601 = 16 M.L T. 79 = 1914 M.W. 

N 506=12 Ind. Cih, 1042 = 90 C.LJ- 161 = 

16 Bom. L.R. 544 = 9 Bom. Ct. Ca;^. 207 = 7 Bur. 
L.T. 167 = 41 C. 1023. P.C. 

Privy Council when wdl interfere wi'h order 
in criminal case—See ST. 53 AND .54, ViC., C. 
37, 18 C.W N, 705 = 15 Cr. L-J. 390=93 Ind. 
Cas. 678, P.C. 

Appearance. 

See Personal appearance. 

Appellant. 

See APPB.^L. 

Stc Crim. Pro. Code, 1898 . ss. 420. 421, 
429. 423, 13 A, 17l*A.W.N. 1891. 48. 

Summary di-missal of appeal — Reasonable 
oppori unity of being heard to be given to. or 
his pUader -Ser CRIM PRO. CODE. 1898, 

8. 491. 29 M. 236= 4 Cr. L J. 57. 

Appellate Court. 

See APPEAL. 

See CRIM. PRO. CODE. 1898. ss. 404 to 431. 

See SECURITY TO KEEP THE PEACE- 
APPELLATE COURT, 

See SENTENCE—POWERS OP APPELLATE 
COURT. 

Pro- Code. Act X of 1882, s 106 
—Arpellale Court —Power to otdtr xecurUy to 
be given.—A d appellate Court cannot, m an 
appeal from a conviction, order pccurity to be 
fornisbed under s. 106 of the Crim. Pro, Code. 
EMPRESS v. PEM.AN, A.W.N. 1890, 170. 

(2) Appeal, criminal — Duty of Court of appeal 
—Conviction against each accused lo be consider¬ 
ed —The first duty ol a Court of 
appeal is to find whether the conviction bad by 
tbe lower Court against each of the accused 
poreoDR is sustainable. A general Mreemeut 
with the lower Court cannot be sufficient to 
uphold the conviction of each particular indivi¬ 
dual. each of whom is entitled to a finding on 
the facts that he did or did not lake part in the 
alleged oflenoe ; and where there is no such 
finding,there must be are-hearing of Ibe appeal. 
JATRA MOHAN BYSACK V. AKHIL CHANDRA 
BYSACK. 9 Ind. Cas. 261 = 12 Cr. L.J. 43. 

{Z)—Court of Appeal—Competency lo oiler 
the finding of the lower Court.—Per Bro- 
dhurst, j-—A Court of appeal is not competent 
to alter tbe finding of a Magistrate, so as to 
coDvict ao accoeed person of an oflcoce which 
the lower Ooort ie not competeot to try. 
QUEEN EMPBBSS v. PBBSHAD, 7 
W.N. 1888, 108e [Cemmented upotig 8 A. 676» 
FsB.] 
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Appellate Court -cmdnued. 

(41—Crtm. Pr uCode, 1882, s. 423—Pothers o/ 
app 'M'ile 'Jourt - Whether competent to alter con- 
viction bi/ aihiirig conviction for another offence. 
— Toe ;V!CU5od were convicted by asecoodcla^s 
Migisrr ite ander s. 323. I P.G. On appeal, the 
appe.l.ii.c Court confirmed the cmviction under 
s. 321, I.P.C.. and aUo rconvicted '.be acca->ed 
under s. 147. for which they were not tried by 
the second cla-is Magistrate :/i'?i that, as iho 
accu.^el w^ro not triad for au ofionca under 
8 . 147, (hs appellate Caurt could not legally 
convict them of it. Qukkn-Gmi’RRSS v. 
BAS\1'I*.\. QURBN' EMI'RKSS V. \U).LI<VrPA. 
QjKliNEMl'KBSS V MURGaPt'A. QUECBN- 

Empress v. yelr^ppa, Quern.e.mpress v 
8HIV\1>PA, Rat. Uo. Cr. C 353 = Cr. Rg-4l of 
1887. 

(5)— Power of, to alter finding limited by pro- 
tJisioni of s. ‘231. Crim Pro. Code. —Tho power 
of altoring tho findirig, while maintaining tbs 
sentence, c inferred on appellate Courts by 
s. 423 (1) (6j. Crim. l*ro. Code, does not rwt- 
power those Courts to act in contravention of 
the provisions of s. ‘213. Crim. Pro. Code. 
Sahib Sin-gh v, emperor, 38 P.R. 190S = 
IIS P L R 190S 

(6}—Cnm. Pro. Code (1882). st. 238 . 423 

(6) (2|—C/tir< 7 “ 0 / offence under s. 457, I.P-C. — 
ConvieftOR by appellate Court under s. 414, 
I.P.C. --The accused wasconvjcted, by a second 
class Magi-itrate of bou.so-breaking by night, 
under fl. 467. r. P 0 In appeal, the first class 
Magistrate altered the conviction to one under 
s. 414 of the Code, fjrld. (1) that 3. 457, I.P. 
C., applied to a c imposite oflance, and, under 
s. 238, Cnm. Pro. Code, an accused may be 
convicted of any element of the composite 
oSencs : (2) thtt under s. 423 (P) (2) of the 
Crim. Pro. Cole, it was oompetent to a Court 
of appeal to record a new finding and sentence. 

QUCBN Empress v.Balu, Rat.Uo. Cr. C. 293 
«Cp. Rg. 37 of 1886. 

(7) —Crim. Pro. Code f 1882), s. 425—Enhan¬ 
cement of sentence by Appellate Court — Appel¬ 
late Court qutshing conviction on one charge but 
acquitting on the ol/ier—Senfen :e. —An appellate 
Court has uo power to maintain the entire sen¬ 
tence ptssed by the original Court, wbeu it 
reverses the conviction on one of the charges, 
such a mtintenance being an enhancement of 
the sentence. QUEEN EMPRESS v. Hamma. 
22 B. 760. 

»30 M. 48 ; R- 

(8) —Solitary eonfi iement—Enhancement. — 
When an appellate Court reduces the form of 
the imprisonment but orders a term of solitary 
ooufinement, this is ao enhancement of the 
sentence and is illegal. QUEEN-EMPRBSS v. 
PemaN. A.W N. 1890,170. 

(9) —Remission ol sentence. —A Sessions Judge 
as a Court of appeal, is not oompslent to remit 
(be remainder of the appellant’s seatence, on the 
ground of the youth of the appellaut, and of 
his father’s services. It is an usurpation of 
the powers of Government. Crown v. Loodun 
11 P.R. 1869, Cp. 


Appellate Court—confinwed, 

{I0)—Alleralionof sentence—Powers of. It is 
a rule underlying the whole fabric of appellate 
jurisdiction, that the power of an appellate 
Court is measured by the power of the Court 
from whose judgment or order the appeal before 
It has been msde. This is equally so in the Civil 
and Criminal branches of the law of procedure, 
It is a fundamental principle that every Court 
of appeal exins lor tho purpose, where neces¬ 
sary. of doing, or causing to bedone, that which 
each Court suborliimtelto its appellate jurisdio- 
lion should have, but has not. done, or cau'cd 
CO be done, and nothing further. Therefore, 
the juri.-dijtiou in appeal is necessarily limited 
in each case to the same extent as tho jurisdio- 
tion from which that particular case comes. 
Where a criminal appellate Court alters a sen¬ 
tence of imprisoDme>it into a sentence of fine, 
it cannot inflict a fioo beyond the maximum 
which could have beeu impo-^^d by the first 
Court. SITARAM V. EMPEROR. 7 N.L.R 109 
*li Ind. Cas. 788 = 12 Cr. L,J. 444. (21 0. 6 - 22 . 
29 M. 190. 30 M. 48. R.) 

ill)—Crim. Pro. Code, $. i2l—Rejection of 
appeal—Judgment.—In rejecting an appeal 
under s. 421. Crim Pro. Code, the appollale 
Court IS not bound to write a judgment. 
Queen.Empress v. Waruijai. 20 B. 540. 
(P*., 2 Weir 473 = 25 M. 534; R., U. 13. R. 
1903, Second Quarter, Crim. Pro. Code, 49 = 4 
Cr. L.J. 284.] 

(l2)— Judgment of —Courts subordinate to 
the reviaioual jurisdiction of the High Court 
ehould incorporate in their judgments materials 
to enable the High Court to grasp the nature of 
the case without reference to the record. 6 an- 
WANT V. Empress. 18 P.R. 1897. Cr. (jy a. 
606, R.) 

{13}—Summary dismissal by — Writing of 
judgment by. if necessary—Alteration or reduc¬ 
tion of sentence—Crim. Pro. Code (18821, sj. 
421, 423, 421 and 367.—It ii not necessary 
for an appellate Court to write a judgment while 
summarily dismissing an appeal under e. 421, 
Crim. Pro. Code. That section does not provide 
for any material altera'ion or reduction of any 
sentence. A sentence can only be reduced after 
an appeal is admitted and orders are ptssed 
under s. 423. In that case a judgment should 
be written as required by e. 367 road with s 424 . 
Nga Po Kin v. Queen-Empress, L.B.R. 
1893-1900. 606. (22 C. 214. P.) 

iH)—Power of—Rejection of appeal—Held, 
that an appellate Court would not be exercising 
its discretion properly, if it was to reject ao 
appeal by the accused, merely after perusing 
the Lower Court’s judgment and the grounds 
of appeal and hearing the appellant’s agent, 
without any reference to the lower Court’s 
record, which the appellate Court bad not 
before it. Such a procedure would be a ground 
for revision by the High Court. Per Rattigan, 
«^»“What is contemplated by s. 278 is that tho 
appellate Court exercising the disoretionacy 
powers of rejecting an appeal conferred by the 
seotion should do so, not arbitrarily, but on some 
sound judicial principles. An appellate Ooutt 


[P., 1 M.L.T. 403 = 5 Cr. L. J. 88 
3 N.L.R. 67 = 6 Cr. L.J. 43-] 



6S1 


THE ALL INDIA DIGEST. 


883 


* 


Appellate Court ~concinu£t2« 

which omits lo sood for and peruse the pro- 
oeediQgs of the first Court* when the grounds 
ol appeal impeaob the findings of that Court, 
and raise objeoiions which cannot fairly bo 
disposed of without a relerence to iho record, 
commits an error of a m .terial kind ; the error 
consists in omitting to exorciso a power which 
the Legisl ituro has conferred m the inWrc*'is 
of the accused person where a proper case for 
its exercise is shown to exist, and ii is matun il 
because it afiects the merits of the case and 
possibly ocoasioQS a failure of justice. Pfr 
Beverley, J —As it did not appear that the 
appellate Court could have satisfied iisidf on 
ail material grounds of appeal without ex^mln* 
ing the records of the case, it would not be 
acting properly in rejecting the appeal wubout 
so doing. Per J. (Cunf>*a) — As the 

judgment of the Lower Court was sufficiently 
full and detailed to satii^fy the appellate Court 
that the material points m the case* including 
tboeie raised in the appeal, bive been rightly 
disposed of, and as there was no prima /acts 
ground for questioning the correctness of the 
Magistrate's cooclusiou or the legality of bis 
proeeodiage, the appeal w\i properly disposed of, 
without sending for the record. LaL KHAK v. 
EMI*BESS,35 P.R. 1882, Cr. (35 P.R. 1883. Or., 
Note, 31 P.R. 1881, Ct,. 6 P.R. 1876, Or., i?.). 

(16)— Appellate Court^Order for retrial — 
Crim. Pro. Coie (1882|, s. V23 —S 423. Cnm. 
Pro. Code, J882, gives a discreiiou to the 
appellate Court to order a ro-trial when the 
oircum-tances of the case require it. QUEEN* 
Bui^RBSS V ROPYA, Rat. Do. Cr. C, 245®Cr. 
Bg. 12 of 188S. 

(IGJ—Order/or re frial.—The power of an 
appellate Court in an appeal from a oouviotiou, 
is nob rostnotod to making an order for ibe 
committal of the accused person, when the case 
is triable oiclu^ively by the Court of Sessions. 
The section authorises the appellate Court to 
order a re trial where necessary. QUEEN- 

Empress v. Badahhivbalkkishna Vabtae, 
Rat. Uo. Cp G. 938 = Cr. Rg. 49 o( 1897. 

(17) — Order for re^trial ••Under the provisions 
of B. 423 (1) (6 k the re-trisl, if ordered, must be 
by a Court of competent jacisdiotion subordin* 
ate to the appellate Court; the appellate Court 
cannot order the re-trial to proceed before itself. 

Queen-Empress v. Fakiba, Rat. Uo. Cr. C. 
982»Cr. Rg. 42 of 1898. 

(18) —Order for re-friaZ.—In an appeal from 

a conviction, the appellate Court is competent, 
after roversiog the conviction, to order the re* 
trial of the appellant by a Court of competent 
juriedictioD, on tbe ground that the original 
Court, although possessiog jurisdiction to try 
the caso, had not the oompeteooy to adequately 
punish lor the offonoe. DANl v. EMPRESS; 16 
P.R. 1899, Or. (15 A. 306, 16 B. 680, A. 

14, N.F.) 

(19) —Order for re^irial .—Under e. 423 (6) of 
tbe Orim. Pro. Code, an appellate Court, being 
competent to order a re*trial of the accused by 
•a subordinate Court of oompeteot jurUdiotion 

56 


Appellate Court— continued^ 

or to order him to bo committed to the S«?^sion8, 
should, instead of rcjoctiug an appeal, referring 
the case to the High Court, reverse ibo fifj<iing 
and deal with tbe ci'^o unior the powers con¬ 
ferred upon an appr'lliio Court by the section 
above quoted. QUI‘:i:N-KMrURSS v. NOA SAN, 
Hla RAW, L B.R. 1893-1900, 128. 


( 20 ) — Duty of^ to qive the boieill of doubt to 
the Tbe law of appeil constitutes 

thtf .^ppell ite Court a Judge of the facts as com¬ 
pletely as the Court of first insunce, aud the 
former C<mrt should give the bcnolit of the 
doubt to ibe accused, if it feols any doubt about 
the guilt of tbe acoU'^ed. TURIN v. CuOW'N, 5 
P.R. 1876, Cr. [R., 35 P.R 1882.] 

(^X\)—Benefit of doubt to accused.—Though in 
criminal cases, au appellate Court should be 
guided in its e^timito of tbe evidence of a 
\vitu*'ss by remarks recorded by the first Court 
under s. 363, Crim. Pro. Code, as in tbe 
demt’anourol that witness, such appellate Court 
IS bound to independently consider the facts of 
the case, and tbe prisoner is entitled to the 
benefit of a roasonablo doubt in the appellate 
DO less than in the first Court. MOULA 
BAKiisH V. Empress, 6 P.R 1898. Cr. 

(i' 2 ] —Appellate Court to consider evidence 
independently^^^^eujht lo be attached to opinion 
of lower Coutt —In every appeal, and a forliori 
in evory reference under s. 34 of the Code ol 
Criminal Procedure, it is obviously tbe duty of 
tbe Sessions Judge to carefully weigh tbo evi- 
denoo himself and not to rely B:dely upon the 
i weight attached to it by the Court whose ordor 
is appealed against or is referred to for confirma¬ 
tion. No doubt au appellate Court is right m 
atiacbing in all caecs a certain weight, and m 
some C4ses very considerable w^-ight, to the fact 
that the lower Court believed tne witnesses for 
the prosecution ; but even in such ca^cg the 
appellate Court is not justified in placing com¬ 
plete reliance upou the lower Court’s view as 
to the credibility ol the witnesses. It is bound 
to look into all the circumstances of the case 
and to see whether they in aoy way impugo the 
Ftatemonts made by them. KYan Z \n v. 
Queen-Empress, L B.R. 1872 -i892. 316, 

Appellate Court not fully going into the 
evidence—Power of revision Where the appel¬ 
late Court dismisses the appeal, and its order 
betrays little or uo indication that it has 
examined tbe evidence or brought an indepca- 
dent judgment to bear on the m^in poiuts, it 
becomes necessary to examine tbe case in 
greater detail than would ordinarily be justified 
on revision MOBAMMAD SHAH v. CROWN* 
16 P.W.R 1907, Cr. = 6 Cr. L.J. 137(2 P R. 
1895. Cr., 14 A. 254, 25 M. 61, B.) 

(24) —Misquoting of section by Court—Duty 
of appellate CourL —If a Judge or Magistrate 
misquotes tbe proper section which is applicable 
to the conviction, it is the duty of the superior 
Court, before which the matter may come after¬ 
wards, to look to tbe proper section of the law 
rather than, hy attributing the conviction to 
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tbe wrong: ^rctrou. cause a failure of justice, 
QUEKN EMI^RESS V. NaraYaN, Rat. Ua. Cr. 
C. 338==Cr. Rg. 29 of 1887. 

(25)—i ytce(€l\vgs ir^vching lurOnr inqxiiryoT 
the tetkvxg of aaditional tvidevee .—Any pro* 
ceediogs involving further enquiry or the taking 
of additioml evirieofo ui der >. 4'22. Cnm. Pro. 
Cede, should be promptly completed by tbe 
lower Courts of criminal appeal, CRIMINAL 
Circular No, ii of 1865» 4 W.R Cr. Cir. i. 

(26i—Crim. Pro. Code (1898), s. 428— Appel* 
late CourtsKzammalion of further friinesse^— 
Proceedings fo be adopted —If a Sessions Judge, 
bearing an appeal, thinks that tbe evidence of 
some more witnesses, who were not examined 
in the lower Court is nects^^ary, be should pro¬ 
ceed under cl. (1) of a. 428, Grim. Pro. Code. 
Emperor v. Luchmun Singh, 31 c. 710. 
[D., 13 Cr.L.J. 457 = 16 Ind- Cas. 69*U.B. 
B- 1911, lOOJ 

(27) —Powers of—Setting aside ord*r for pay* 
ment of Court-fees undtv s 31 o/ Courf Fees 
Act — Sentence*^ Tbe order, direciiog tbe accus¬ 
ed convicted of a non cngnisable offence, to re¬ 
pay to tbe romplamanl tbe fee pain by bim od 
bis ccmplaint. does not form part of tbe sen¬ 
tence passed upon tbe accused lor tbo offence. 
An appellate Court is not, therefore, competeDt 
to set aside tbo order of the Irving Magistrate 
under a. 3l of tbe Court P es Act. EMPEROR 
V. MADDn»\TLA SUHBARAYADU, 31 M, 547 = 
8 H L T. 223«9 Cr L,J. 63. 

(28) —OrrZff of confiscation 6vi where no such 
order is ma<ie by convicting Court'^Alteration 
of sentence of five to one of iniprisonrnt'nl — 
£n/iuncemenf of .••entence —Cnm. Pro. Code 
(I882i, s. 423— Foftst Act, s. 51.—S 64 of tbe 
Forest Act empowers tbe couvioting Magistrate 
to order condscHtion of timber in ret>peot of 
whiob a P.'zust oSence baa been committed, and 
bis order is subject to appeil. Tbe Act does 
not empower tbe appoUate Court to oonfi^oate 
tiutber when no confiscating order bas been 
macia by the couvioting Magistrate. Assuming 
that the Sessions Judge bad tbe power of coo- 
fiscating tbe timber, his power would be limited 
by tbe provisions of s. 428, Grim. Pro. Code, 
whiob prevents ao appellate Court enbancing a 
sentence on appeal. To alter a sentence of fine 
to one of imprisonment is an enhancement 
which an apnellate Court is not competent to 
order- KYAWKAINO a/ias CBET PA V. QUEEN- 
EMPRE8S. L B.R, 18B3 —1900, 423. (16 6 751, 
F.) 

(29) — Function of ^Crim. Pro* Code (1898), 
s. 537 —Evidence Act^ s. 167.—It is not a mere 
Court of error, but tbe Court, as a Court of 
reference, appeal or revision is enjoined by 
8. 537, Crim Pro. Code, and s. 167, Evidence 
Act, not to reverse or alter the fioding or 
eentenoe passed by a Court of competent juris¬ 
diction on account of any error, omission, 
irregularity, improper admission or rejeotion of 
evidence, unless, in its judgment, euob error, 
omission or irregularity has, in fact, occasioned 
a failure of justice or unless independently of 


Appellate Conti—continued, 

tbe evidence objected to and admitted there 
WHS not suilioieut evidence to justify tbe deci¬ 
sion, or if tbe rc'jectsd evidence bad been 
received, it ought to have varied tbe decision. 
King-Emperor v. thirumalai Reddi. 24 
M. 523 = 2 Weir 340 = 1 Weir 340 = 2 Weir 712. 
(16 B. 66. Ii,} 

(30) —Crim. Pro Code, s. 423 (6) (2)— Petvers 

' opptllate Court. —la this case tbe charge 

Hgain^t tbe accused was under ss. 148 and 325, 
I.P.C. Tbe H^Iagistrate acquitted tbe accused 
under s. 148 but convicted them under s. 325. 
Tbe accused then appealed to tbe Sessions 
Judge who was of opinion that the accused 
should have been convicted under s. 147, LP.C.^ 
but thought be could not interfere with tbe 
acquittal. Held that tbe appellate Court may 
alter the bodiog maintaming the sentence and 
there rs nothing to restrict tbe finding which 
may be altered to a finding of conviction, 
APPaNNA V. PETHaNI MAHALAKSHMI. 8 M L. 
T. 313^7 Ind. Cas. 861=11 Or L.J 534. 

(31) — Crim. Pro, Code, ss. 428, 423— Duty of 
appellate Court— Admission of additional evu 
dence—Peliavce upon rnitfers not in evidence 
before appellate Court—Effect, —Tbe Se^siooB 
Judge in appeal, acting under e. 42S, might 
take additional evidence or order it to be taken 
by the Magistrate, but be must record bis 
reasons for admitting additiounl evidence and 
comply with tbe provisions of Ch. XXV as if 
the taking of such evidence was an enquiry. 
An appellate Court should not roly upon 
matrers wbioh are not in evidence before it. 
In re CBINTHaLAPUDI KOTIAH. 8 M L.T. 428. 

(32) —Crim. Pro- Code, ss 428. 540 —Pouisr 
of apjellate Court to take additional evidence — 
—Penal Code, $. 4ll— Dishonestly nceiving or 
retaining stolen prorerly—Article of small value 
—Recent possession ^/iurden of proof —Bui* 
dence Act^ s. 114(d).—The powers of a crimi¬ 
nal appellate Court, under 3. 428 of the Crim. 
Pro, Code, are not analogous to those conferred 
on a civil appellate Court under s. 568 of the 
Crim. Pro. Code (1882). A Court of criminal 
appeal can take additional evidence at any time; 
only it mustreentd itsreasonsforso doing. Where 
tbe accused was convicted under s. 411, I P.G.» 
of having been in dishonest possession of stolen 

I properly, viz., a copper vessel, which was die* 

I covered seven months after its loss. Held, that 
tbe ooDvictioQ was bad. as the onus was on tbe 
prosecution to prove guilty koowledge, and tbe 
failure of accused to account for bis possession 
did not relieve the prosecution of tbe burden of 
proving that bis possepsion was dishonest In 
re Bhami Luxuman Shanbaga, 8 M.L T, 418 
= 8 Ind Cas. 14S 

133)— Charge of murder and theft—Evidence 
found not sufficient to support charge,—Pnsonet 
fouod not guilty and oisebarged on appeal* 
CROWN V. SHAH Mahomed, 37 P.R. 1867, Cr, 

Procedure in deciding appeals against ao* 
quittal—Sea ACQUITTAL, L.B.R, 1893—1900,. 
42. 
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Power of. to order payment of foo3 —Sco ACT 
VII OF 1870. s. 31. 1 Weir 7i3. 

Power o! appellate Court rejecting appeal to 
enbanue sentence—See ACT XI OF 1874, s. ^8, 

24 W.R, Cr. 29. 

Power to appellate Court to pass order for 
detention in a Reformatory School—See ACT 
VIII OF 1897, 8S. 8. 9 and 11. 4 C-W.N. 225. 

Substitution of imprisonment for an order 
of detention in Roformatory Sohools by—Sec 
ACT VIII OF 1897. s IB. 3 C.W.N. 576. 

See ACT VIIIOF 1837, s. 16. 6 Bom. L R. 
650. 55 P.L R. 1903=^18 P.R. 1907. Cr.-43 1 . 
W.R 1907. 

Power of appellate Court to add charge— I 
See CHARGE—GENBKAL. 7 N.W.P. 137. ' 

See Charge—Alteration of Charoe, 

26 0. 863 = 3 C.W.N. 633, 27 C 990 = 5 C.W.N. 

31. 

Power of — to acquit the accused of thoft 
and convict for distinct oSence— See CHARGE 
—ALTERATION OF CHARGE. 27 C. 660. 

Power to interfere with verdict of Jury — 
See Charge to Jury—Misdirection. 23 c. 
252. 

See CHARGE TO Jury—Misdirection, 25 
C. 711 = 2 C.W.N. 369. 

Power of appellate Court to direct commit¬ 
tal—COMMITMENT TO SESSIONS COURT. 

23 C, 350. 8 A. 14 = A.W.N. 1835,298. 

See Compensation-General. 3A.LJ 
382 = A.W.N. 1906, 145 = 3 Ct. L.J. 441 = 23 
A* t25e 

powers ot—See CRIM* PRO CODE, 1898, 
89. 106 and 423. 29 C. 393 = 6 C.W.N. 678. 

Power of. to sot aside order under a. 106, 
Crim. Pro. Code—See CRIM PRO CODE. 1898, 
88. 106 and 423, 30 C. 101=6 C.W.N. 422. 

Conviction lor offences under es. 147. 323, 
Penal Code—Appellate Court confirming sen¬ 
tence and ordering security to keep peace— 
Legality—Sre Crim. PRO. CODE. 1898. s. 106 
l3},8MLT 291. 

Jurisdiolion of appellate Court to try case 
itself, instead of ordering re-trial by Subordinate 
Court—Sre CRIM. PRO. CODE. 1898, es. 190, 
191. 423 fl) (6) and 528. 30 M. 228 = 16 M.L.J. 
546 = 2 M.LT. 46 = 5 Ct. L J. 104 = 6 Ct. L-J. 
193. 

Power of, to alter finding—See OrIM. PRO. 
CODE. 1699, 69. 195,198. 423, 25 A. 534 = A. 
W.N. 1903, 100. 

Sanction to proseoule-Power of. to order a 
te-tri«l by the first Court—See CBI.M. PRO. 
Code. 1898, s. 195 (6), 8 Ind. Cas. 679 = 9 M, 
L.T. 79. 

See CRIU. PRO. CODE, 1898, es. 221 <7), 
842. 412 and 511, 4 N.L.B. 163 = 9 Or. L.J. 
66 . 

OoQviotion in abeence of charge—New trial, 
power of appellate Court to order—See CBIM. 
Pro. code. 1698, aa. 282 and 423. 36 C. 63 = 
6 C.W.N. 819. 


Appellate Court—con/inueJ. 

Two accused tried jointly lor one offence— 
Power of to coiivici ono of them of difi'?teiit 
oHence—See CUIM. PRO CODE, 18‘!K. s. 233. 15 
Cr. L.J 680 = 25 Ind. Cas, lOOS 

Power cf. to order compensation —See CRIM. 
Pro.Code, I8;i8. ss. 2£0. 123 |l) ;</), 14 C.L.J. 

437 = 16 C.W.N- 10. 

See Crim Pro Code, 1.3.)3. ss. 253, 437, 

2 Ind. Cas. 825. 

See Crim. Pro. CODE, 

125 P.L R. 1914 = 1.5 Cr. L J. 203 = 2< P W.R. 
1914, Cr. = 22 Ind. Cas. 987. 

See Crim Pro. code, 189.3, S>:. 367. 369. 
421. 422. 423. 6 N.L R. 76 = 9 Cr. L.J. 553 = 2 
lud. Cas. 247. 

See CRIM. Pro. CODE. 1898. e. 4Ci. 116 
P.L R. 1904. 

Powers of — See CRIM PRO. CODE, 1398, 

BS. 40.3 and 123 (6l. 22 O. 377. 

Powers of. to order parties to establish tbo« 
claims to property in dispu'.e in a Civil Court 
See CRIM. PRO CODE, 1898. .s. 5>^^• 

11 A L J. 452 = 35 A. 374 = 11 Cr- L J- 526-20 

Ind. Cas 1006. 

See CRIM. PRO- CODE. 18J8. e. 520, 2 Wmr 
674. 

See CRIM. PRO. CODE, 1693, ss. 522, 423, 5 
C.W.N. 432. 

Sre Crim Pro. Code, 1993. s. 537. 2 Weir 
709 = 7 M.H C. App 25- 

European Br'ti-h eubjeot not cUimiog trial 
bviurv-See EUROPEAN BRITISH SUIUECT, 
27 A. 397=2 A L J. 20 = A W.N. UOo. 5 = 2 Cr. 

L J. 17. 

Bad livelihood r»Ae-Dut.y of. 
defence ev.deoce-See EV1DENCB-GENF.RAL, 

40 C. 376=14 Cr. L.J. 419 = 20 Ind. Cas. 40.3. 

See IRREGULARITY. 19 M. 3 = 2 Weir 40. 

See JOINDER OF CHARGES-MIS.JOINDER 
OFCHAROES, 25 M. 61*11 3 

Bom. L.R. 510 = 28 l.A. 257 = 5 C W.N. 866 
a Weir 271 = 10 M.L.J. 147, P.C. 

Judgment of appellate Court, form and 
cootente of-See JUDGMENT, 19 A. 506, P.R. 
-A. W.N. 1697. 142. 

See JUDGMENT, 21 C- 92, A.W.N. 1896, i3. 
Cooviotion for tboft—Modification of convic¬ 
tion by appellate Court into one of 
Legality—See PBNaL CODE, es. 109. 379. 13 
Cr. L.J. 203 = 14 Ind. Cae. 203. 

See Penal CODE, 8.289, 3 N.L.R, 90=6 
Or. L.J. 100. 

Duty of appellate Const to write judgment 
— See PRACTICE AND PROCEDURE, 2 Welt 
473. 

Ba-trial, power of appellate Court, to order 
—See Re trial, 7 C W.N. 80i. 

See RE TRIAL, L.B.R. 1893—1900. 238. 


Appellate judgment dismissing appeal aa 
time-barred-See REVISION—GENERAL PRIN¬ 
CIPLES, 6 Bom. L.R. S60. 
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Appellate Court— concluded. 

Power of—To sanclioo for prosecution of 
abetraent —6’(e SANCTION TO PROSECUTE — 
AUTHOttlTIK.S COMPETENT TO GRANT SANC¬ 
TION, ETC., 15 W.R. 352. 

Pnw rof appellate Court to grant saoction 

i>ec Sanction TO prosecdte—Author. 

iriKS COMPETENT TO GRANT SANCTION. 
KT(J., (J. 811. 

Sffi Sanction to prosecute—autho¬ 
rities competent TO GRANT SANCTION 
ETC 56 F.R ,905. Cr. = ltiO P.L.R. ^5 = 3 
Cr. L.J. 1-21. 2 Weir ICO- 

Application forsinctioo toau appellate Court 
ote SANCTION TO PROSKCUTE— CONDI- 
TIONS REQUISITE FOR GRANT OF SANC- 
TION. ETC.. 16 A 80= A W.N- l.S9l, 9. 

Revocation of eaactioo by appellate Court 
— oec SANCTION TO PROSECUTE-REVOCA¬ 
TION OP SANCTION. 2 Weir 195. 

Accuserl. but holding that security 
^uiD'^hed—Procedure-See Secur- 
ITV PROCEEDINGS. 1 B H.C. Cr. 91. 

Jl^^ISOICTION OP. 
759^' 18J3, 11. 18 B. 751. 22 B. 

CE^L.J^20r'^^^ ASSEMHLY. .35 C. 718-8 

Application to High Court. 

Jh~dpplicaiionto Couri-Scandalous or defa- 

made'^'^to application 

made to the Higb Court contains deUmatory 

or scandaiuus mater about tbe trying Magjg: 

trate and other olfioers of the Government, it 

cannot be placed on the record and may be re- 
turned to t^he party. In re CLIVE DURANT. 
Kat. Un. Cr. C 480. 

Apprentice. 

Unpaid apprantico—Nob a publio servant— 

See Penal CODE. 93. 161 , 21 , 15 C.W.N. 319 

= 9 Ind. Cas. 698. 

?f/®^ALCODR. a. 381, 157 P.L.R. 1905 
= 50 P.R. 1905. Cr.=3Cr. L.J. 70. 


Approver—conftnued. 

body having been mutilated on the way on 
being deposited oo the ra'h. EMPEROR V. 
B.aji Krishna. 6 Bom L.R. 481. 


Approver. 

See ACCOMPLICE. 

See Accused person. 

See Charge to Jury. 

See Commitment to sessions Court. 

See Confession. 

See Crim. Pro. Code. 1893, as. 317-339, 

See Evidence act. 1872. sa. 114. 133. 

See Pardon. 

H)— Accomplice "^Circumstancesconstitut‘ 
*y a person an accomplice.—Persons, who 
alleged that they had no other object than that 
01 getting the deceased a beating, but who was 
eventually murdered, were treated as accompli- 
■ces in the oSence of murder, having regard to 
the part they took in disposing of the body, to 
their silence for three days and to their finally 
going to assist in removing the body from the 
place of oonoealment to the railway line tbe 


(2)—Crtju. Pro. Code I1882J, ss. 337, 339— 
Coiditionalpirdon. effect The accused 

being charged wab ofi:»nCdS under 69.471, 472 
and 474, I.I’.C., made a statement to the 
Magistrate of Benares, implicating others in 
Calcutta. He was in the meanwhile sent to 
Calouita and was charged along with four 
others upon charges under ss. 467, 473 and 
475, Penal Code- He was offered a conditional 
pardon and. upon his acceptance, was taken as 
approver. The Magistrate at Calcutta, holding 
that there was no sufficient corroboration of 
the accused’s evidence, disobarged the persons 
charged in that case, and there was notbiog in 
the teonrd to show that tbe Magistrate was 
dissati>ded witb the statements made by the 
approver, or con.sidered that he bad not com- 
plied with the conditions on which the tender 
was made. Thereafter the accused was brought 
back to Booares to have bis trial for offences 

under ss. 471, 472 and 474, Penal Code, com¬ 
pleted. In that trial he pleaded not guilty, but 
did not specially plead tbe conditional pardon as 
a bar to tbe trial and wasoonvicted and sen¬ 
tenced. Held that, as both sets of charges wore 
closely connected and mixed up, and as it was 
not shown that the conditional pardon granted 
by tbe Calcutta Magistrate bad ever been with¬ 
drawn, tbe accused was protected from trial ab 
Benares in respect of tbe offences under ss. 474, 
471, 472, I-P.C., and was not liable to be pro* 
needed against in respect of them. ^21 Although 
it is clear that s. 337, Crim. Pro. Code, does not 
in terms cover a case in which a Magistrate bold¬ 
ing a preliminary enquiry lor committal against 
several persons, tenders a conditional pardon 
to one of them, examines him as a witness 
and subsequently discharges all the accused for 
want of aprma facie ease to justify a commit- 
tal;yet, tbe words “every person accepting a 
tender under this section shall be examined as 
a witness in the case ” mean that, foe all pur¬ 
poses. subject of course to his failure to satisfy 
the conditions of bis pardon as provided by 
8^339. he ceases to be triable for the offence or 
offences under enquiry, or. looking again to 
0 . 339. for any other offence of which he 
appears to have been guilty in connection with 
the same matter while making a lull and true 
disclosure of the whole of the ciroumstanoes. 
within bis knowledge relative to the offences 
directly under luquicy. (3j When a pardon is 
tendered, the approver should be encouraged to 

give the fullest details. 80 that points, capable 

of corroboration, miy be found in his evidence. 
Queen-Emfress V. Ganoa Charan 11 a 
79 = A.W.N. 1888. 289 = 13 Ind. Jur gi 
32 M. 173 = 9 Cr. L J. 57l = i lud. bas 3130 ' 

(3)—Criw. Pro. Code (1882), s. 3i7—With¬ 
drawal of condiiional pardon and trial of the 
person With the other accused, validity of ,—A 
person, to whom a pardon has been granted in 
oonneotion with an offence, should not be triad 
for an alleged breach of the conditions upon 
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Approver 

which the pardon was tendered, or for any 
other oflenoe of which be appears to have been 
guilty in conneolioo with the offence for which 
bo had received the pardon, until the original 
case has been fully heard and deterroincd. 
Queen-Empress v. sudra. 14 A S36*A. 
W-N. 1892. 21. [Diss., 20 A. 529=»A.\V.N. 
1898. 15i, 29 A 24 = 3 A.L J. 615 = A.W.N. 
1906, 268 ; F., 23 B. 493, 27 C. 137, 32 M- 
173-9 Cr. L.J. 671=2 Ini Cas. 348, 13 C. 
P.L K. 123; IL. 22 C. 60, U Bur. L R. 306 = 

7 Cr L.J- 245 = U.B.R. 1907, 4thQr,,Cr. 1\C. 

P. 7.] 

(4)— Tender of pardon to^Withdrawol of par* 
don^ Joint trial of, tvithcc-accused, —An accused 
pereoo to whom a pardon was tendered and 
who was examined as a witness under that 
pardon against the co^accused, should, if such 
pardon is subsequently withdrawn, be tried 
separately after the trial of the co*accuaed. 

A joint trial of the approver with the co-accused 
is bad. QubBN-EmPBBSS v. PlARl. A.W N. 
1891, 182. 

(6)— Approver — M^ithdrawal of conditional 
pardon—Validity of trial along with other 
prisoners, —It is unfair to put an approver, 
whose conditional pardon has been cancelled, 
on trial along with the other prisoners, in the 
course of whose trial such approver has given 
evidence. The proper course is to defer taking 
action against the approver until the oouclueion 
of the trial then proceeding. QUEEN-EMPREBS 
V. Rama TEVAN. 15 M. 352*2 Weir 394 = 2 
Weir 376*2 Weir 1S3. [F., 23 B. 493. 22 C. 

60; R., L.B.R. 1893—1900, 536, 6 O.C. 836.] 

f6)-Crim. Pro. Code 0882), ss. 338, 339— 
Withdrawal of pardon tendered to an approver 
and eubseqiunt friaZ.—Where a mao has given 
evidence upon h tender of pardon, and such 
evidence is considered by the Sessions Judge 
to be false evidence in which he b^s wilfully 
concealed something essential, he ought not to 
be put back into the dock at once and tried, but 
the trial against him on the original charge 
ought to be a sabeequeot proceeding. QUEEN- 
Empress v. Mulua, 14 A. 902 = A.W.N. 1892, 
99. [F,. 20 A. 829=A.W.N. 1898, 152, 23 B. 

493, 22 C. 50, 27 0. 839. 32 M. 173 = 2 Ind. 
Oas. 343 = 9 Or. L.J. 571, 14 Bur. L.R. 306 = 
U B.R. 1907, 4th Qr., Crim. Pro. Code, p. 7, 7 
Or. L.J. 24S, 6 0,0. 236.] 

(7)— Tender of pardon — Withdrawal of par• 
don —Trtaf of accused. —An accused person was 
committed to the Court of Session for trial on 
a charge of murder ; and an approver was sent 
along with him. At the trial of the accused, 
after one witness for tbe proseoution was ex¬ 
amined, the approver was put into tbe witness- 
box, and at tbe end of bie examination, tbe 
Bessions Judge, being of opinion that be bad 
given false evidence, withdrew tbe pardon, 
drew up a charge against him and convicted 
him on bis plea of goilty, Tbe sentence, how¬ 
ever, was postponed. Tbe trial of tbe accused 
then went on with the result that be was found 


A pprovor—corUinurd. 

not guilty and discharged. The Judge, there¬ 
after, fontenced fbo approver to death. Held, 
that tbo approver bad not local trial, as bo had 
no opportunity to defend himself, and there 
was nothing to show that the charge was 
explained lo him. KiNG-EMrBUOU v. 
TuiMHAKA DEW.ri, 3 Bora. L.R. 489, 

(8)— IKif/Kfrtiw af of paraon granted to approv¬ 
er arid order of comin\tfnt7U after )udgnic7xt — 
Illegality^Crivi, iVo. Code (def X of 1872), 

5 349 ,—Whoro tbo Judge, ar a Scissions trial, 
alter acquitting the prisoner, withdrew the 
pardon granted to an approver, ordered bis 
commitment and put him on hin trial, held, he 
acted contrary to the provi:vioiis of s, 341) of the 
Code and that tbe tr*al was illegal ; tbe words 
before judgment has been passed” in the sec¬ 
tion hmiting tbe time before which tbe power 
to direct commitmenis may be exercised —Per 
MitUr, J- It is not necessary that the comrait- 
ment order should be made before judgment is 
passed, it being enough if it appears to tbe 
Judge, before passing judgment, that the con¬ 
ditions of tbo pardon have not been complied 
xqith—Per Maclearu J- EMI’RESS v. NOIUN 
ChUNDRA Banikya ; 7n the matUr of the 
petition 0 /Nobin Chundra Banikya, 8 C. 
560 = 10 C.L R. 369 = 4 Shome L.R. 232. [R , 
32 M. 173 = 9 Cc. L. J. 571«2 Ind. Cas. 343 ] 

( 9 , 10 )—CondifionoZ pardon wiihdrawn-^lf 
evidence of approver %n Court of eemrnitting 
ilagistrate be used against accused in Sessions 
Procedure .—It is doubtful whether tbe 
deposition of au approver taken before the 
committing Magistrate, may be used as evidence 
against bis accomplicoe on their trial before tbe 
Bessions Court, the conditional pardon of the 
approver having been withdrawn. [R., 13 C.L. 
K. 326*] Oii the withdrawal of tbe conditional 
pardon of an approver, the Judge would be exer¬ 
cising a sound discretion, if he waited till tbe 
conclusion of tbe trial of tbe other prisoners 
before him, and then, before passing judgment 
on them, proceeded, under s. 349, Crim. Pro. 
Code, against the approver. In the matter of 
JOYUDEE PaRMaNICK. 7 C.L. R. 66. [F,, 22 
B. 493 ; R., 22 C. 50.] 

(11)—Condifionaf pardon, withdrawal of .—A 
party charged along with others with murder, 
having had a conditional pardon granted to him 
by tbe Deputy Magistrate, retracted before tbe 
Sessions Judge tbe statements be bad made be¬ 
fore tbe Deputy Magistrate. On being sent 
back to the Deputy Magistrate, that otfioec 
oommitied him for trial on a charge of giving 
false evidence. The Sessions Judge considered 
that the Deputy Magistrate was bound, under 
6 349. Crim. Pro. Code^ to commit on the ori¬ 
ginal charge of murder, and not on that of giv¬ 
ing false evidence, and he recommended that 
tbe order of commitment should be quashed 
and tbe Deputy Magistrate directed to oommit 
on tbe charge of murder. Tbe High Court 
declined to interfere as there was evideoce on 
tbe record teoding to support the charge foe 
giving false evideDoe» and as s. 349 did not have 
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Approvcr — coJi^ifniff?. 

tbe effect ff t:ikfnK awiy from the Magistrate 
the power to rr.tprrain a charge of this kind. 
QUEFN V. Mur.LIK JEECHOO. 23 W.R. Cr. 12. 

fli )—of onditional pardon and 
pros.'CUhin—Proof of 7vilful concealment and of 
giving/alse evidence —liiglU of approver, —\W hen 
a pe'soii who has accepted a tender of pardon 
is 9ub:,ef]aeDily prosocated for the oSeuce. in 
respect of which the pardon wa« tendered, it 
must appear that he either wilfully concealed 
something essential, or that be gave false evi¬ 
dence and thus failed to comply with the 
condition on which the pardon was tendered, 
and if the prosecution does uct aver such failure, 
it is at least open to the accu-ed to plead that 
he did not either wilfully conceal anything 
essential or give false evidence; and this plea, if 
produced, would bo a bar to the trial. The 
more order by the Court, bofire which the 
person gave evidence that be was prosecuted for 
not complying with the condition of bis pardon, 
does not preclude the Court before which the 
prosecution is instituted from enquiring into 
the question of fact involved in the plea, the 
opinion of the Court directing the prosecution, 
even if relevant, not being conclusive, especially 
when the order is made, as in practice may 
occur, without the accused person having any 
opportunity ol showing ctuse against the order. 

Empress V. MussAMMAT Muriama, 6 P R. 

1889, Cr. fF.. 31 P R. 1904, 59 P.R. 1905;/?.. 
14 P.R. 1894, 15 P.R. 1695; see. alio, 41 P. R. 
1905, F.B.] 

(13) —Grim. Pro. Code (1872), s. 319 —IPif/i- 
drawal of pardon, grounds for. — Where a 
Sessions Judge withdrew a pardon, on the 
ground that the person to whom the pardon 
was tendered had not conformed to the condi¬ 
tions, but had given an utterly incredible 
account of the oiroumatancea, and became to 
that conclusion, not after a patient bearing of 
the whole of the evidence, or upon proof that it 
was inconsistent in any but the most immaterial 
and trifling degree with bis previous statements 
or that It was contradicted by other evidence, 
but on the Judge's own responsibility, and 
before any evidence affecting bis voracity had 
been given, held, that the withdrawal of the 
pardon was not properly made. SrINOP v. 
Empress, 12 C.L.R. 226. 

(14) —Power la revike pardon — Question whe¬ 
ther pardon %oas forfeited to be lUcided by the 
Court tnjing the approver.—The law oontains 
no provision whatever for any one withdrawing, 
revoking, or cancelling a pardon. The question 
whether a pardon has in fact been forfeited by 
the approver's having either wilfully concealed 
anything essential or by giving false evidence 
not complied with the oondition on which the 
tender was made, is one to be decided by the 
Court that is asked to try him foe the offence in 
respect of which a pardon was tendered to him. 
Emperor v. Mt. Kachri. 7 N.L.R. 65 = 10 
Ind. CaB. 622=^12 Cr. L. J, 326, (30 B. 611, 
Appr,), 


Approver—conftnued, 

(lb)—Pardon— Tender by committing Court 

Withdrawal of pardon—Retracting confession 
before Special Bench—Proper Court to enquire 
question of forfeiture—Powers of Special Dench 
—Accused's right to ehaiienge falsity of state¬ 
ments before Special Bench after commitment — 
Crtm Pro. Code, 1698. ss. 317. 339 —Where an 
approver, to whom a pardon was tendered under 
s. 337, CriiQ, Pro. Code, 1893, by the commit¬ 
ting Magistrate, retneted his confession and 
previous doposiiiou before a Special Bench of the 
High Court. Held, that it was only the 
committing Court, and not the Special Bench, 
that ought to hold the enquiry as to whether 
the approver has or has not complied with the 
conditions upon which the pardon wasteodered, 
whether be has made a lull and true statement 
aud disclosed the true facts, and whether ho has 
thereby forfeited the pardon. The Special 
Bench cannot take any action in respect of the 
offence as regards which the pardon was ten¬ 
dered. Ptr Chatterjee, J .—After commitment 
it is peifootly open to the accused to show 
before the Special Bench that the statements 
which are alleged to be false are true in fact, or 
were ioduced by proper influences. Emperor 
V. AH\NI BHUSHAN CHOCKERBOTTY. 37 C. 
843, S. B. *8 Ind, Cas. 721. (24 C. 492. Apprr, 
30 B 611. 32 M. 173. R.; 25 B. 676, D.) 

fl6 )—Grant of pardon to an accomplice revoca¬ 
tion of, after trial .—An accomplice was granted 
a conditional pardon and was sent ae a witness 
to the Sessions Court, which considered bis 
evidence to bo false. After the trial, the District 
Magistrate revoked the pardon and committed 
him to the Sessions for trial. Held, that the 
commitment was contrary to law, inasmuch 
as the District Magistrate bad no power to 
revoke the pardon after the conclusion of the 
trial. Queen-Empress V. bhola, A.W N 
1893, 163. 

i\7)—Tender of pardon to accomplice—Retrac¬ 
tion of statement.—Tbo stuemeoi made before 
the committing Migistrate by an accused, who 
was examined ae a witness after the offer and 
acceptance of a pardon and retracted before 
the Court of the Session as having been made on 
the iulimidatioD of the police, should not be 
used aud actad upon by the Court of Session, 
but should be discarded as being involuntary! 
The proper course would be to call bis attention 
to the various passages of his deposition seria¬ 
tim before using it to contradict him, EMPRESS 
V. NaZZARa, A.W-N. 1881,74. 

(18)—Grim. Pro. Code (1882), s. 338-rc«der 
of pardon to accomoltce, when not permissxbU.— 
The word "supposed ” in s. 333. must be taken 
merely as intended to exclude the case ofa man 
who has actually been convicted of the crime, 
and not the case of the mao. who, although 
admiUed to be a party to the crime, is unoon- 
vicced. Where pirdon was tendered to, and 
accepted by, a person, who, being charged with 
others with the same offence, pleaded guilty, 
and such person was examined as a witness 
against the other accused, held, that the pardon 
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Approver— continued. 

properly tendered ood tbiit his evideoofl 
W 43 »dmj8«ible. QUEEN-EM1‘BKSS v. KalLU. 
7 A. 160 = A.W.N 1884. 314 [F . Kat. Ud. Cr. 
C. 750;fl.. 10 M.L.J. 147, F.B.. 2 Weir 276 
= 25 JI, 61. P.O.J 


Approver—continues.. 

original jurisdiction only on a commitojont 
m.id<? oy a Magistraio dulv ompow^Tud m that 
beh.ilf. Ni;.V AUNQ HwiN v. QUKEN EM- 
l-UKSS, L.B.R. 1393 -1900, 336 (-22 C. 50. B'.-. 
If, M. 352. R.) 


( 19 )—IKit/idromai’. of pardon — Com»ni/inent 
of opproucr—Criwi. Pro, Cede (1899), s. 339 
A SsssioQS Judge is competent to order the j 
commitiBeut of an accused person to wboiD a 
ooudiiional pardon has been tendered, if he finds 
that the conditions of the pardon have not been 
fulfilled. But. in such a case, ooc of the ques¬ 
tions of fact to be tried and decided at the trial 
will be whether the accused baa or has not for¬ 
feited bis pardon. KING-EMPEROR v. KADU. 

31 P.R- 1904. Cr. = 176 P L.R. 1905. (6 P.R. 
1889. P.B., Cr., 1 P.R. 1899, Cr . F.‘,2^ C.492. 
19P.R. 1901. CC..1D.: 5 P.R. 1839, Cr.. 24 P.R. 
1902. Cr., Doubted). 

(20)— Ccmmiimenl of penon to uiftom pardon 
had been tendered along w.lh others —Oriwi. 
Pro. Code (1898), s. 337.—Where a person, who 
bad been tendered a pardon by the District 
Magistrate, was subsequently committed for 
trial jointly with the other accused, bis version 
of the afiair not being believed either by the 
District Magistrate or by the committing Mag¬ 
istrate, held, that, as the approver was through¬ 
out the proceedings treated as an accused 
person, and not as a witness, bis commitment 
and trial along with other accused was legal, 
be being at the date of his commitment not a 
person aocepting a tender of pardon QUEEN* 
EMPRESS V. MlHAN SlNGH. 3 P.R. 1899, Cr. 

(21) — Tender of pardon —Commifmenf of an 
approver in a case of murder, — Where a person 
who has accepted a tender of pardon in a case 
of murder, was, on the acquittal of the accused, 
direoted by the Ssssiona Judge (o be committed 
for trial on a charge of murder, held, that the 
order of the Sessions Judge should be regarded 
as one under s, 436. TABAN v. EMPRESS, 1 
P R. 1898. Cr. 

(22)— Wtlhdrajval of pardon—Power of Ses¬ 
sions Court to try approver forthwith on iis own 
charge. —8. 477, Cntn. Pro. Cods, 1882, does 
not empower a Sessions Court to try forthwith 
on its own charge, under s. 193, 1.P.C.. a person 
from whom it has withdrawn a pardon under 
B. 499, Crim. Pro Code, unless and until the 
Chief Court ban sanctioned the proseiution. 
Mubsammat Sharina V. Empress, 42 P.R. 
1884, Or. 

(28)— Withdrawal of conditional pardon-^ 
Approver examined as witness and tried as 
accused in the same trial — Procedure irregular 
—Crirn. Pro. Code (1898). s. 193.—A Sessions 
Judge is iooompetent to examine an approver 
as a witness, then withdraw the pardon granted 
to him. and try him as an aooused person is 
the same trial. He should complete the trial 
against the other aooused persons and then 
direct the Magistrate to commit the approver 
in regular course. A Court of Session oan only 
Xake cogaisanoe of ao ofiauoe as a Court of 


(• 24 )—,4ccomA)ii ‘'’—irifncsso-rrmeoH.'!))/ trealed 
as accomplice ■ —Where a M:-*(ii<traiG treated a 
mere wituc'i-: ai an accomplice and granted 
him a coodiiimial pardon, held that his evidence 
did not require CiTroboraiioii. Rh^G v. PaTTEH 

CHANT) Vastachand, 5 B H C. Cr. 85. {R.. 
35 M 397 = l30r L.J. 352= 14 Ind. Cas 896 = 

1-2 M L.T, 1 = M-W.N. 1912, 649. 22 M L J. 
490=1912 M W.N. 207 = 35 M. 217=11 ML. 
T. Sup. 1 = 14 iDd.Cas. 849 = 13 Cr. L.J. 305.J 

{2b)—Evidence of accomplice — Practice — 
Corroboration required.— The evidence of an 
accomplice must bo very stric.ly watched, 
cspociallv. when the offence spoken to relates 
public officials. The evidence must be corrobo¬ 
rated by iodependeot testimony QUEEN* 
EMPRESS V. SHIDLINGAPPA, Rat. Un. Cr. C. 
844 = Cr. Rg. 13 of 1896. 

(26)— Evidence of — Corroboration. —The un¬ 
corroborated testimony of an approver is not 
suffi dent to convict a person charged with an 
oSeuce. QUEEN v. TULSI DOSAD, 3 B L.R. 
A Cr. 86 : sre, also. Queen v. Issen Mundle, 
3. W R. Cr. 8; QUEEN v NawaU JaN. 8 W.R. 
Cr 19 : Queen v. Ram Sagor. 8 W.R Cr. 87; 
QUEEN V. CniRAG ALT, 12 W.R. Cr. 5. 

{‘ig)—Evidence o1—Nature of—Corroboration 
—Judges charge to juru —h Bess-oos Judge 
should warn the jury of the infirmity whioh 
attaches to the evidence of an approver and be 
should also tell them (if the fact ho so) that the 
approver is speaking under the influence of an 
officer of conditional pardon. QUEEN v. 
Nawab Jan, 8 W.R. Cr. 19. 

( 28 ) —Evidence of — Corroboration — Judge's 
charge to jury.—U the jury fiod a ptisoner guilty 
on the uncorroborated evidence of an Approver, 
after the Judge io bis summing up bad pointed 
out to them the desirability, under the circum¬ 
stances, of such corroboration, the High Court 
on appeal would refuse to set aside the convic¬ 
tion QUEEN V, Mahima Chandra Das, 
6 B L R. &p. 108 = 13 W.R. Cr. 37. (5 W R.Cr. 
80. B.L.R. Sup. Vol. 459, R.) 

(29) _ Evidence of accompliee— Corroboration. 

_Io order to support the testimony of an 

accomplice, not only as to the persons spoken of 
by him must there be corroborative evidence, 
but also as to the corpus delieiti there must be 
some priwia facie evidence pointing the same 
way to make bis evidence satisfaotory. REG v. 
CHATUR PURSHOTAM, 1 B. 476, Note iF., 1 
B. 476.] 

(30) — Approver’s evidence — Corroboration- 
Confession by eo-prisoner. —Approver’s evidence 
should be corroborated as to the identity of the 
accused person. Tee confession of a co-prisoner 
implicating the accused cannot be accepted as 
evidence to oorroborate the testimony of the 
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A pprover—co»j/jnuc(f. 

approver. REG. v. BUDHU Nanku, 1 B. 475. 
[Djss.. 1 M 894 = 2 Weir 799 = 2 Ind Jur. 600- 
10 13. J19: R.. IOC. 970. 14 B. 115, Rat. 
Uo. Cr. C. 840, 6 Bom. L. B. 481. 9 Cr. L J. 
360, 22 MLJ. 490=1912 M W.N. 207 = 14 
Itid. CH.i. 819 = 11 JI.L T Sup. 1, 35 M 247 = 
13 Cr. L J. 306.J 

(31) — Confessions of some prisoners —Evidence 

of af provers — Corroboralive value —Coufcssions 
of prisoners, made in the absence ol tboir 
fcllow-prii:Oaers, as well as the statements of 
approvers, are always regarded a.=t tainted and 
not entitled to the same weight as the evidence 
of ordinary witnesses, [fi-, 6 Bom. L.R 481,3 
P-R. 1904, Cr.] Such confessions would not be 
corroborative evidence of the statement of the 
approver such as to justify the conviction of 
the other prisoners, nor would they be of any 
weight against them. QUREN-E.MPRKSS v 
BKPIN Biswas. lO C. 970 [fi., 36 M. 247 = 

1912 M.W.N. 207 = 22 M L.J. 490=11 M.L.T. 
1, Sup. = 13 Cr. LJ. 306=14 Ind. Cas. 849, 
35 M. 397 = 1912 M.W.N. 549=12 M L T. 1 = 
13 Cr. L.J. 352 = 14 Ind. Cas. 896. 9 Cr.L J. 
360.1 

(32) —Accimp/jce, evidence of — Nature of 
corroboration required.—As regards the nature 
of the corroboration required to convict a per¬ 
son on tbe testimony of an accomplice, it must 
be oonfinuaiory of some of the leading circum¬ 
stances of tbe story of tbe approver as against 
tbo particular prisoner. Facts, which do not 
show tbe connection of tbe prisoner with tbe 
commission of the oBenoe with wbiob be is 
charged, are uo corroboration in the sense in 
wbicb tbe word is used in such cases, although 
they may tend to show that certain portions of 
what tbe accomplice says is true. Courts ought 
not to conviot upoD an accomplice’s testimooy, 
unless it is confirmed not only as to tbe oSence, 
but as to the identity of the individual prisoner 
as the person or one of the persons, who parti¬ 
cipated in the ofience, and juries ought to be 
80 advised and directed. It will be an error in 
summing up, if a Judge, after pointing out tbe 
danger of acting upon tbe uncorroborated evi¬ 
dence of an accomplice were to tell tbe jury 
that the evidence of the accomplice was corro¬ 
borated by a fact, wbiob did not amount to any 
corroboration at all. J.^MIRUDDI MaSALLI v, 
Emperok, 29 C. 782=6 C.W.N. 85S, (5 W. 
R. Or. 80, 8 W.R. Cr. 19. 11 W.R. Cr. 21, R.) 
[R.. 35 M. 247 = U M.L.T l.Sap.=22 M.L J. 
490=1912 M.W.N. 207 = 14 lod. Cas. 849=13 
Cr. L. J. 305. 35 M. 397 = 1912 M.W N. 649 = 

12 M.L.T. 1 = 13 Cr. L.J. 352 = 14 Ind. Gas. 
896, 9 Or. L.J. 360.] 

(33)— Evidence of—Nature of corroboration 
reguired.—Where the evidence of an approver 
is eutirely unoorroborated by any evidence to 
show that it was tbe accused who committed 
the offence with which be is charged, tbe ac¬ 
cused cannot be convicted. Tbe approver’s 
evidence must be corroborated by material 
(acts tending to point to the accused as tbe 
guilty person. Where the evidence against an 


[ Approver-continued. 

accused person charged with murder consisted 
of only the testimony of tbe accomplice or 
approver, and iho Sessions Judge convioted tbe 
accused on the ground that the medical certi¬ 
ficate was consistent with the approver’s state¬ 
ments and that marks of blood were found at 
the spot which the approver pointed out as 
tbe place where the deceased fell, held, that 
tbe conviction was bad and should be set aside. 
Observations on the duty of Sessions Judges to 
sift facts in Sessions trials, when this is not 
eufficioiiHy done by pleaders for the prosecution 
and defence. In re MUTHAN PapaYYA. 4 
led. Cae. 391. 

^34)—Arccnipljce — Degree of corroboration 
necessary. —The evidence of an accomplice, 
here as under English practice requires corro¬ 
boration not only as to facts but also as to tbe 
identity of each and every one of the accused 
whom be implicates. Tbo evidence should nob 
weigh at all as against those whose identity 
is not corroborated. REG. v. IUaM wafoii 
Baijan. 3 B.H C. Cr. 57. t^,. H 13. 331, 6 B. 

H. C. Cr. 57 (68). Rat. Un. Or. C- 840, 848, 13 
Cr. L.J. 305=14 lud. Cas. 849 = M. W.N. 1912, 
207 = 22 M.L.J. 490 = 11 M L.T. Sup. 1 = 36 M. 
247,] 

(35 )—Evidence of approver — Correspondence 
of details, value of —Corroiorafion.—The exact 
correspondence in detail of several statements 
made by an approver in the course of a trial, is 
not corroborative evidence such as Courts ordi¬ 
narily require to make it safe to convict auy 
particular prisoner upon. Queen-EmPRESS 
V. BEPlN Biswas, lOC. 970. 


(36)— Evidence of accomplice—Penal Code, 
s. 460—Possession of stolen property, whether 
sufficient corrofcoro/ion. —Criminal Courts deal¬ 
ing with an approver’s evidence, in a case 
where several persons arc charged, should re¬ 
quire corroboration of bis statements in respect 
of tbe identity of each of tbe individuals charg¬ 
ed. Where five persons were charged under 
8. 460, I.P.O., and the only direct evidence 
against tbe accused was that of an approver, 
but as to tbe first three accused, there 
was tbe further proof that they produced, or 
caused to be produced, certain portions of tbe 
property stolen on the night of the crime, from 
the house where the crime was committed; as 
to the fourth, it was proved that be was present 
when the second accused pointed out tbe 
place where some of the property was dug up : 
but be did not appear to have said anything or 
given any direction about it; and as to the fifth, 
DO property was found with him or produced 
through bis instrumentality ; held, that tbe 
recent possession by the first three accused of 
part of the stolen property, soon after it bad 
been stolen, was not such corroboration of the 
approver’s evidence of their participation in tbe 
dacoity and that, as to the fourth and the fifth 
BcoQsed, there was not sufficient material to 
warrant the inference of guilty knowledge on 
their part. QUEEN-EmpresS v. BaldbO. 8 JL 
809 = A.W.N. 1886, 176. (8 A. 306, A.W.N. 
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Approver—conlinu^d. 

1R96, 65, 3 Cnx. 0.0. 526, R.) [i2.,9 Ct. L.J. 

360, 13Cr.L.J. 805= U Irid. Gas. 649=1912 
M.W.N. 207 = 22 M L.J. 490=11 M L.T. Sap. 

1 = 35 M. 247, R^t. Un Or C. 750 ] 

(37)—ConyiciioH 6^ise<2 on uncorroborated 
evidence of approver aloneA, coavictioxi should 
not be based on the evidence of an approver 
alone, unless it is corrobocated by reliable, 
indepeudeot evidence. NanzKiADU v. EM 
FEBOB, 12 Cr L.J. 210=10 lad. Cas. 284. 

(88)— Uncorroborated evidence of approver — 
Preuiows c^nduc^ and character,—It is unsafe 
to convict oo the uncorroborated testimony of 
the approver, and the Judge in his charge to the 
jury should take care to state this and also that 
the evidence o( approver was given on condition* 
al pardon. Evidence of previous conduct aud 
character of the accused is irrelevant and ought 
not to be placed before the jury. QUBEN v. 
BYKUNT Nath BANERJEEi lOW.R. Cr. 17. 

(39)— Jury, verdict of — Char^je —*Uisdir<»cfioH 
—Approver^ statement o/. convic^iori cnuirof 
be based entirely on^Corroboralion of the 
approver's staternent — Jutors, choosing of — 
Practice — Witness for ideniiJiealio7i of hand* 
toriling—Marking of particular entries, —It is 
unsafe to act upon the uacorroborated evidence 
of an approver ; the sort ofcorroboration cequi* 
rod'is not corroboration of the narrativc'of the 
oSence committed, but corroboration of the 
approver's statement that the accused took 
part in thooflsnce. Whore a Sessions Judge his 
failed to warn a jury that it is unsafe to convict 
merely upon the testimony of the approvery and 
where the Judge has not properly explained to 
the jury the law aod practice regarding such 
oaso4, there is a misdirection of a very serious 
kind, and the verdict of the jury cannot be 
euetained. The verdict and the sentence should, 
therefore^ be set aside and the ca^e sent back for 
re-trial. Rules regarding the choosing of jurors 
should be complied with strictly. Where a 
witness appears to identify the entries in a book, 
which are written in the handwriting of a parti* 
cular person, he should not be allowed to so 
conspicuously mark the identiOed entries as 
may be oalcalated to assist the witnesses who 
appear subsequently for the eame purpose. 
Makbul abmad V. Emperor, 12 Cr, L.J. 
587=12 Ind. Cas. 813. (12 0.0 418, 4; lod, 
Oas. 884, 11 Cr. L.J. 71, R.) 

(40) — Approver's evidence — Corroboration, 
necessary for— Retracted confession how far 
evidence against co-accused— Accomplice, evi* 
denca of,—Beld, that, before a conviotioo oao be 
based on the evidence of an approver, it must 
be corroborated as to the identity of the person 
or pereoDs aooueed. Held, farther, that the re¬ 
tracted oonfeasioo of an accused has very little 
weight as evidence against the other accused 
persons and does not constitute the indepen¬ 
dent evidence of corroboration of the statement 
of an approver which is neoeesary to base a 
ooDvictioo thereon. Hubba v. KIKG-EU* 
FBBOB, 12 0. 0. il8=4 lad, Qaa. 884=11 Cr. 
L.J. 71. (2 Q.B, D. 1894. 416, 8 A« 806, 2 E. 
67 


Approver — continued, 

B. D. 1908. 680. 7 Bom. L.R 9r>9. 9 A. 583, 
29 A. 434. 1 C. 11 O.C. 32S, /?,) [/?., 12 

Cf. L.J. 537 = 12 Ind, Cas. 513.] 

(U )—Evidence not su(ficieHt to corroborate 
his statemoU — Retracted confc^^ioi good evi¬ 
dence against (he %crbon it, cut nof 

against oih rs^— Ucld th-^t evidence t> prove that 
certain accused pur:<ons were seen on certain 
occisiou.9 with the gang of the before 

and after a dacoity, and pvrticul irly where that 
evidence is unsatisfactory, is uor> sufheiont to 
corroborate the approver's statement so to 
make it admissible agiinst the saul accused. 
Held, also, that it is a re^ogniaed rule of the 
I Law of Evidence that a rerracLed coofo.^sion 
^ may bo used against the pur^on miking n. hut 
) not acainsc others jointly acensed with him. 

I CHET SINGH V. CROWN, 28 P W,R. 1907, Cr. « 
7Cr. LJ 227. [R., 12 Or. L.J. 27G« JO Ind. 

C^s. 857 = 5 P- R 1911, Cr.=9i P.L.R. 1911 = 
27 P.W R. 1911, Cr.) 

(42) Penal Code, s.^OO—Dicoity — Corrobora^ 
fioH of approver's (vidence —Corrobofatioo of 
the evidence of an approv>'r is required in a case 
of daoity under 3. 400, l.P.C. It issuflicicut 
if the approver's evidence is corroborated in 
some of the leading oircumstances of the story, 
so that the Court may be able to presume that 
bo has told the truth as to the rc^t. QUEEN 
V KALLA CHAND DOSS, 11 W R Cr. 21. 

(43) —AccompHce ct accused person—Corrobo¬ 
ration xohf'K not 7tecessary.—The evidence of an 
accomplice may be admitted without cerrobora- 
tioQ, if the witnc.^s is not open to the same 
charge as the accused. In (he ^natter of 
Ro,IONI Kant BiIOOMICK, 13 W R Cr. 24. 

(44) —4Dproi>^r, evidence of — Corroboration- 
Failure of lower Courts to carefully scrutbiize 
corroborative evidence — Cnm. Pro. Code (Act V 
of 1898, ss. 296, 439— Effeci of not producing 
a 10 if ness for cross examination after charge— 
Revision—Concurrent finding of fact—Evidence 
Act (I of 1872), s 27— Fact already discovered, 
—The evidence of an approver should not be 
believed without material corroboration; and 
in order to see wbetboc there is such a corro* 
boraiion, it is the duty of the Court to aoruti* 
nize aod marshal out very carefully the proof 
relating thereto. Where this duty has not 
been properly performed by the lower Court, 
the High Court will rnteefere on the revision 
side and set aside even the ooaourreot 6ndiDg6 
of the Courts below. Where a material fact, 
for instance, the manner in which a theft was 
committed, has already been discovered by some 
other means, an accused's subsequent state* 
meat relating to the same fact, while in the 
police custody, is not admissible against him 
under e* 27 of Act I of 1872. The evideooe of a 
witness not re*oaIIed by the prosecution, when 
required by the accused, after the charge, for 
further orose^examinatioo, cannot be used to 
support the charge* MANNA v, EMPBBOB, 9 
Ind. Cas, 282 = 12 Or. L.J. 35 = 3 P.V.R. 1911* 

{ii)—Evidencs—Approver—Weight of appro- 
vor*e evidence*—The evidenoe of aa approver 
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Approver— 

bis to be si carefully analyzed and consider¬ 
ed. It must bo so far above suspicion that a 
Court has no aliernative but to accept and act 
upon H. Where ihe Court believes in the 
approver's evidence in part, and disbelieves in 
parr, it has no altcrnativo but to reject the 
evidence altoqetber. li.MiKARAN v. E.MPEROB, 

7 ind. Cas. 185 = 11 Cr. L.J. 441. 

(IG) —EuidrHce vf—Weight to be attaciied to- 
-~Tbe evidence of persons who are themselves 
liable to punishment should bo carefully sifted 
aud tested before they can be relied on in any 
Court of law. QUREN v. Reaz ALl alias 
DULLOO KHAN. 6 W.R. Cr. 77. 

(17)— Evideyise of—Points to be considered .— 
When evidence is ^ivan by an approver, it is 
not important to consider whether a story told 
bv tho accused to him tallies with thatmide 
to another person. QUERN v. NYTA RAM 
iilYTER, 1 lod. Jur. N.S. 171. 

148)—Crim. Pro. Code (1882). s. 288— Evi¬ 
dence of approver. —Where an approver, under 
conditioual pardon. Ravo a deposition before 
the comrailting MaRistrate. and tbe Sessions 
Judge, alter the denial of it by tbe approver, 
retracted tbe pardon, it was held doubtful 
whether the deposition before tbo committing 
Magisir itc could be used in evidence against 
bis accomplices. Nanha MaLLA v. EMX'RESS, 
13 C.L R. 326. (7 C.L.R. 6G, iJ.) (fJ.. 22 C. 
50.J 

(4'JI —Evidence oj an accused pe>son police 
custody toho has confessed and been admitted as 
an approver. —Where an accused person in police 
custody has confessed and baa been admitted 
or is likely to be admitted as an approver, any 
evidence that be might afterwards give is open 
to tbe greatest suspicion that tbe police have 
arranged his statements so as to fit in with the 
evidence that they may have obtained else¬ 
where. AMIR khan V. KING Emperor. 7 
C.W.N.457. (R.,13Cr L.J. 609 = 16 C.W.N. 
1105 = 15 C.L.J. 517 = 16 Ind. Cas. 257.] 

{ 50 )—Approver, evidence of-’Admissibilitp in 
Sessions Court of such evidence taken by Sub- 
Magistrate.—A Sessions Judge should notallow 
an approver’s evidence before a Sub-Magistrate 
to be laid before the jury. HIGH COURT PRO- 
OBBDINOS, 31STOCT. 1868, 4 H.H.C.App, 21. 

(51)— False evidence—Application for sanc¬ 
tion toprosecule—Proper procedure.—An appU- 
cation for sanction to prosecuto an approver for 
giving false evidence should be made by motion 
on behalf of tbe Crown in open Court, and not 
by a letter of reference- Quern-Empress v. 
Manick Chandra Sarkar. 24 C. 492. [ir., 
32 M. 47 = 6M.L.T. 164= 1 Ind.Cas. 207 = 9 Cr. 

L. J- 283; R., 30 B. 611 = 8 Bom L.R. 740; 32 

M. 173 = 9 Cr. L J. 571 = 2 Ind.Cas. 343 ; 10 P. 
R. 1904, Cr.] 

{^^)—-Prosecution—Application for sanction, 
—An application to tbe Chief Court for sanction 
to prosecute an approver for giving false evidence 
8h.o.uld be by motion on behalf of tbe Crown in 


Approver—coneZuded. 

open Court, and not by a letter of reference^ 
Crown v. bulaka Singh, lO P.R. t904, Cr. 
= 1 Cr- L.J. 793. (21 C. 492. cited.) [F., 230 
P.L.R 1912. Cr. = 30P.W.R.19l2. Cr. = 175P. 
L R, 1912= 15 Ind. Cas. 83 = 13 Cr. L.J. 451.] 

Evidence of, when pardon is withdrawn if in¬ 
admissible in evidence—Approver to be detained 
in custody when not on bail—Sec GRIM. PRO. 
Code. 1S98, es. 167, .337. 13G P.L.R. 1902. 

See Crim. PRO. Code, 1893, ss. 193, 287, 
28H. 339 and 319. 15 M. 352 = 2 Weir.394. 153 
and 376 

See Revision-ACQUITTALS. 157 P.L R. 
1908 = 22 P.W.R. 1903. 

See SECURITY FOR GOOD BEHAVIOUR, 5 L. 

B. R. 72, 

Arbitration. 

(1) — Award in criminal mailer — Ch. Pro. 
Code (1859), s. 327. — In ibis case, a complaint 
was preferred to a Criminal Court and tho 
JMigistrate directed the subject-matter of the 
complains to be referred to arbitratiou. If 
the parlies consent and proceed to such refer¬ 
ence, held that the award might be enforced 
under the provisions of s. 327, Civ, Pro. Code, 
1859. Shevo Nund Roy v, Maha Nand 
Ram, 1 Agra 45. 

See ACT II OP 1899, s. 62, 7 A.L.J. 180 = 32 
A. 193 = 11 Cr. L.J. 52 = 5 Ind. Cas 180. 

Refereuce to arbitration of disputes about 
land —See Crim. Pro Code 1898, s..l45, 7 

C. W.N. 461. 

Power of Presidsnoy Magistrate to^refor a 
dispute to arbitration—See CRIM. PRO. CODE, 
1893, 83. 403 (1 to 4 and Expl.). 436. 437, 439 
(1 to 4). 1 C.W.N- 49. 

Compromise—Order made without evidence 
DOtvalidated by consent —See NUISANCE UN¬ 
DER Crim Pro. Code, lO C.L.J. 482 = ii Cr. 
L-J. 1 = 4 Ind, Cas. 436. 

See Penal Code, ss. 2l and 434.[30 C. 1034. 

Suit in Court of Small Causes referred to 
arbitrator—Fabrication of evidence, forgery 
and using forged document before such arbitra¬ 
tor—Sanction of the Court of Small Causes_ 

See Sanction to prosecute—Conditions 

REQUISITE FOR GRANT OF SANCTION. ETC- 
17 M.L.J. 420 = 6 Cr. L.J. 331 =2 M.L T. 496.’ 

Arbitrator. 

OSeoces under SB. 193, 471, I.P.C., commit¬ 
ted in proceedings before arbitrator—Sanction 
to proseoute whether necessarv —See Crim 
Pro. Code, 1898, e, 195. 3 P.R. iOH Cr =' 
136 P.L.R. 1914= 15 Cr. L.J, 368 = 23 In’d. Cas. 
726. 

Arms. 

See ACT XXXI OP 1860. 

See ACT XI OP 1878. 

(1) — De^nifion.—“ Arma armes, in 

the commoD.Iaw, signified anything that a man 
striketh or hurtath withal.” QueEN-EM- 
PRESS V. NGA MYAT AUNG, U.B.R. 1897- 
1901, Yol. I, 1. 
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JLrms— concluded, 

SfC Chhavi, 16 P R. 1900, Cr. 

Fiod of Arms after arrest and pending pro$c- 
CQtioQ of cODSpiraters—Evidentiary valuo— 

See Conspiracy, ig C.W N. Ii05»l6 ind 
Cas. 257. 

Use of, in endeavouring to eOect escape by 
persons attempting to commit dacoity^Set’ 
Penal Code, ss. 397, 398, 399, 402, 5U, 23 A. 
78* A.W.N. 1900, 202, 

Army. 

Desortot from—Detention of, in police cus¬ 
tody—Obstruction—Rescue from such ouolody 
—See Penal Code, ss. -225, 225-B, 20 P R. 
1911. 

Arrack Chop. 

Whether a place of public resort ^See Mad. 
ACT IV OF 1834, S3. 75. 23, 6 M L.T. 1G«9 Cr. 
L.J. 490*2 Ind. Cas. 84*33 M. 83. 

Arrest. 

See Penal Code* ss. 224 to 225 B. 

See W.TRUANT. 

See Warrant of arrest. 

See WITNESS. ARREST OF. 

(1) “Cri»i. Pro. Code 11882), s. 54— Potoersef 

arresli^S. 54 authorizes tbu arrest not only of 
persons against whom a reasonable complaint 
has been made or a reasonable suspicion exists 
of their having been ooncoroed in a cognizable 
ofioocc, but aUo of persons against whom ^'ore* 
dible information to that effect has been 
recpived. QUEEN EMPRESS v. AM \RSaNG 
JETHA HOSAIN GULAM, 10 B. 508. [R., U. 

B.R. 1392—1896, Vol. X. 172 ] 

(2) —Criwr Pro. (18981, s, 79 —]Farra>u 
of arrest, without endorsement of any name .— 
Under tbo terms oi s. 79, tbc endorsement 
should be regularly made by name to a certain 
person in order to authorise him to make the 
arrest. If not, the pennon resisting the arrest 
is not liable to be punished under s. 224, I.P.C, 
duuqa Tewari V Rahman Buksh, 4 C.W. 
N. 89. 

(3) —Crim. Pro. Code (1898), ss. 56 and 80— 
Arrest in accordance with an order in writing 
under s. 66—Poirce officer making the arrest, 
whether bound to notify the authority to arrest, 
—S, 60 should not be extended to an arrest 
made by the Police on an order in writing under 
8. 66 so as to require any information to be 
given to the person arrested in order to make 
it an arrest warranted by law. The order in 
writing is an authority to the Subordinate 
Police offioer to make an arrest which tbo 
superior Police offioer, if presenti could himself 
make on bis own responsibility. It may be 
desirable or even obligatory that| if called upon, 
the Police officer making such an arrest should 
show the person arrested the authority under 
which be is acting; but to hold that he is bound 
to do so before he can properly arrest and de¬ 
tain in custody such a person, seas to make the 
arrest and the detention lawful would be to ex¬ 
tend the law beyond what the Legislature has 


A rrest — 

thought propertodcclvrc it. QUEEN EMPRESS 
V r4.vS.\NT Lalt.. 27 C 320*4 C.W N. 311. 
[P.. 5 N.L R. 4=9 Cf. L.J. 211 = 1 Ind. Cas. 
238. 6S-L.U. 120 = 13 Cr. L J. 771*17 Ind. 
Ca^. 403 ] 

{\)—Crim. P,o, Code (1894), ss CS ond 79— 
Warrant of arn st adarr^sed to a /niicc officer — 
KndorstjneJil by iDtalher tolice oj/iccr to pioccss 
seriir.g pccns, Icgaliiy of — Obb^lruction to 'xccu^ 
tion of rcarranl — Per^sons coinieimt to CsVecutc 
warrant,—Whero a warrant ofarrust jiddrcsscd 
to a Court Sub Inspector sv-is by nn order in 
writing, sigfied by the Court Hefid C nstablo, 
endorsed to two process serving peons for cxecu* 
tion, held, that iho execution of ibo warrant by 
thcrc per:>onsdid not coi.^ti(utc a lawful arrest, 
inasmuch ns the oillccr to whom tho warrant 
\va$dii.*cted did not lawfully eudorso it to theso 
persons, and held, further, that, eveu if it bad 
been lawfully endorsed, tho persons (o whom 
the warrant was endor.-cd, not being Police 
officers, were not competent to Drake tbo 
arrest, under tho provisions of s, 79 of fho 
Code. Therefore, persons rc.scuing tbc pervious 
arrciied under such wamut and obstructing 
tbc execution of tbc warrant cannot bo punish¬ 
ed under tho Penal Code. The terms of s. 79, 
Crim. Fro. Code, expressly provide that no 
other person, except a Pobcc Officer, is compe¬ 
tent to execute a warrant of arre.^t under an 
endorsemout fr.>m another Police officer, 
DUHOV CHvRAN jemadar v. QUEEN-EM- 
PRESS, 27 C. 457 = 4 C.W N 822. 

( 5 ) — Crini.Pro. Code (189^). s. 69— 

by a private person for th^ft—Handing over (he 
j person to a village Chowkidar—Penal Cede, 

I 226—Resetting front lawful custody .—Arrest 

I by a private person for alleged theft, not com¬ 
mitted in bis view, is nni lawful. Tho person 
so arrested and delivered to the custody of the 
village Cboukidir cannot be regarded as being 
in lawful detention and, ibor'jforo, a person 
rescuing him frum such custody is not guilty 
of an offence under s. 226» Penal Code. KALAt 
V. KalU CBOWKID.vR, 27 C. 366^4 C.W.N. 
252. [/?., 29 A. 377 = A.W.N. 1907. 94 = 6 Cr. 

L. J. 277, 41 C. 17=14 Cr. L.J. 494=17 C.W. 
N. 978 = 20 Ind. Cas. 760.] 

(6) —Crim Pro, Code (1898), s. BO ^Warrant 
of arrest—Notification of substance — Penal 
Code, s, 225-B.—Where a Police officer arrests a 
person lor an oSeoce, for which be is not com¬ 
petent to make the arrest without warraut, and 
does not notify the substance of tbe warrant to 
the person, held, that an arrest so made is not a 
lawful arrest, and a resistance to such an arrest 
does not, therefore, amount to an offence uader 
B. 225-B. Penal Code. 8ATX8H CHANDEA KaZ 
V. JODU NAND.vn Singh, 29 C 748=3 G.W.N. 
741. [22., 16 P.R. 1904. Cr.; D., 15 Cr.LJ. 489 
= 24 lod Cas. 175 = 26 Ind. Gas. 328 = 1914 

M. W.N. 498.1 

(7) — Discharge^ Re-arrest, —The re-arrest on 
the same charge of a prisoner who has been 
discharged is illegal. The officer making it may 
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Arrest— 

be guiltv of wrongful coDfinemeDt. RamDAS 

Sadhoo V. anund Chander Roy, 19 W R. 
Cr. 27. 

(9)— Rescue fr07)t illegal arresf. —Where the 
arrest illegal, rescue from that arrest is not 
an offoncQ punishable under the Penal Code. 
Laj.te Ram v. Empress, 12 P R. 1898, Cr. 

(9)— Lnu) regarding — BandcuffSn use of — 
Bailable offence ^Resistance to unlawful force, 
no offence under s 22i, Penal Code—Crim. Fro, 
Code (1898), ss. 46 and 50— to be checked 
by MiqUlrates^ —All that is necessary t) con^ti* 
lute an arrest is that the arresting officer sh tH 
touch the body of the person to be arrested ; 
even the touching of the body is not necessary 
when the person to be arrested submits to the 
arresting officer's custody by word or action. 
The arresting officer should intimate to the 
person be intends to arrest that he is about to 
do so. and, if he touches him, he docs so in 
pursuance of his imentioo. In cbe case of 
persons charged with minor oflenccs and even 
in s'^me cjksos of persons charged with grave 
ofiouces, an opportunity should be given to the 
person to bo arrosted, of submitting to the 
custody by word or action.** it is by no moans 
necessary that a Police officer should, la arrest¬ 
ing (he accused immediately proceed to put 
handcuffs on bim, or to tie him with core or 
chain. After an arrest has been effected in 
either of the above ways, tbo accused is there* 
after in tho arresting oflic^^r's custody, even if 
that officer.doe.^ uot actually hold or oondno 
bim, and if tho accused iotoutionally escapes or 
attempts to csotpe from that officer’s custody, 
or from any other officer's custody before be is 
duly released, bo commitR an oQeooe punish* 
able under s. 224 of tho I P.C, TAH SEIN 
afias Maung Saisg v Crown, i L.B.R. 173. 

{10)^Irregularity in the arresU —When ao* 
oused persons are brought before a criminal 
Court, it is the duty of the Court to try them 
for tbo oSences with which they are charged, 
and any irregularity in the arrest is not in 
itself aground for acquitting them. QUEBN- 
EMPRESS V. NGA SU, U B R. 1897—1901, 
Yol.1.211. lU.B.R. 1892-1896, Vol. I, p. 2. 
123,153 and 317, aud U.B R. 1897 — 1901, 
Vol. I, 183, F.) 

( 11 )—T7arranf not addressed to the Bailiff — 
Resistance, whether punishable under s. 225-R. 
J.P.C.—Where a warrant of arrest is not ad¬ 
dressed to a bailiS as required by Form No. 154, 
Sch. IV of the Crim, Pro. Code, a person 
resisting tho execution of such warrant can¬ 
not be convicted of an ofience under s. 22S-B 
of the Penal Code. Mahomuad BaKSH v. 
EUPEROR, 16 P.R. 1901, Cr. (23 G. 896, 26 C. 
748, 28 0. 399, R.) [R,, 16 P.R. 1913, Cr.- 

165P.L.R. 1913=* 14 Or. L.J. 142-18 Ind, 
Cas. 894 = 20 P.W.R.1913, 19 P.W.R. 1913,Cr. 
= 14Cr. L.J. 141-18 Ind. Oas. 893 = 183 P.L. 
R. 1913.] 

(19) — Arrest under s, 100, Crim. Pro. Code 
(1889)— Codecs, 99—Rightofself-defence^ 


Avveet ^continued, 

— He/d, that a Police officer wa^ jasti6ed in 
arresting a person who in midnight worked 
around lo a village inhabited by professional 
daooits. Heldt further, that, even if the arrest 
were not strictly justi&able, the accused had 
not, under the circamstanccs of the case, the 
right of private defence CROWN v. GATEEA 
MEENA. 7 P R. 1869. Cr. 

(13) — Right of arrest and fmvate defence of 
properly — Limit. —The accused was watching 
his field, the grain of which bad, on previous 
occasions, been stolon ; be saw a thief cutting 
corn in it, and givo chase. The thief ran his 
bead against a tree and fell. The accused bit 
bim recklessly svitb a stick svbilo on the ground, 
and fractured bis skull into pieces, causing bis 
death. The thief when ha fi *d did not carry 
any corn with him. Held, that the right of 
private defence of property and the right of 
arrest provided by s. 59, read with s. 46, Crim. 
Pro. Code, were exceeded by the accused, who 
must have known that be was likely to cause 
death, and that he was guilty of an ofieuce 
under s. 304 Penal Code. BAO.^LIas BAGI v. 
Emperor, 29 P R 1902, Cp. = 2 P.L R. 1903. 
129 C. 483, 12 W.R. 16, Cr., D.) 

(14) — Gambling in public places^Offender 
escaping inwiediate arrest—Arrest by police 
without toarrant — Pros^c;t'io>t —Process of Cri- 
minal Court —Public Gainbling Act, s. 13.— 
S. 13, Public Gimbling Act, gives no authority 
to the police to apprehend, svitbout warrant, any 
person commttting any of tbo acts m \do punish- 
ahlo by that section, except at the time and 
pla ^;0 wboro such act is committed. But. this 
section dees not protect any eurb nOonder. who 
may escape arrest at such time and place, from 
being prosecuted lo acomp^tent Gnmmal Court, 
nor does it place such offender beynod ibareich 
of tbo ordinary proc^s^ of a Crimiual Court, 
which, in such a caso as the present, would be 
a summons and not a warrant. (^UEEN- 
RMrUESS V. NGA Pan Bu, L B R. 1893 1900, 
296. 

(15) —Crirn, Pro Code (1882), s. 64—Co^a- 
plaint of cognizable case to police—Poxoer to re* 
frain from arresting person charged, —A police 
officer to whom a complaint oi z cognizable 
ofietice is made, ought, if there bo circumstances 
in the case which led bim to suspect tbe inform* 
atioQ, to refrain from arresting porsoos of 
respectable position, and leave tbe complainant 
to go to a Magistrate and convince him that tbe 
information justifies the ^'eciou4 step of the issue 
of warrant of arrest. Queen*EMPRESS v. 
IRAPPA, Rat. Ua. Cr. C. 799«Cr. Rg. 53 of 
1898. 

(16) *^Finding person with stolen properly,^ 
A formal oompiaint need not bo made, in order 
to authorize a police officer to arrest any person 
found with stolen property. QUEEN v. 
GOUREC BINOH. B W. R. Gp. 28. 

(17) — Arrest of Government brig, — In a oasCi 
where a Government brig employed in supply* 
ing pilots to vessels at the sand headsi was 
arrested under a proceeding in rent, it was 
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Arrest— 

held that the brig, by 2l & 9i Vic., Cb« 12G. 
had become (be property of tbo Crown, and as 
such was entitled to the same exemption from 
arrest as all other Queen's snips, aud that (be 
proceeding in rent was tboroforo illegal. Bkown 
V, THE PILOT Brig, l Hyde 253. 

(18)— Reg. XXI of 1827—J«ri$rficfiou to try 
oljencc under the Bcgidniion —Liniif of power 
to finePower to 2 rrest without warrant^Crim. 
Pro, Code (1861), s. lOS.—A District Magi'^tra- 
te's Court is tbe proper tribunal to try an oOecco 
under Reg. XXI of 1827. relating to ibo 
smuggling o( opium. He bas. under s« 21, 
Cnm. Pro. Code, IBfil, power to inflict any 
fine wbicb be may bo competent to impose ) 
under tbe Reeulvtinn. His pecuniary junsdie- 
tion is not in such cases limited to one (bousand 
rupees. An arrest without a warrant for an 
oSeoce under Reg. XXI of 1827 is gtmerally 
illegal, though, under tbo provisions ot s. 108, 
Grim, Pro. Code, it is ccmpetenl to bim, under 
tbe circumstances therein named, to arres^t 
without a warrant, REG. v. NaraYAN 
GANGARAM, 9 B.H.C 343. 

(19) rrest of judgmeni-debtor going to 
Court —Where an arrest under civil process of a 
judgmeot'debior, coii*g to a Court in obedience 
to a citation to give evidence, was made within 
tbe precincts of that Court atid with some show 
of violeoce and contempt of Court, htld such 
circumstances did not entitle tho cfhccrs 
making tbe arrts* to protection under «j. 78. 
I.P.C THAKO0RD08S NUNDEE v. SHUNKUR 
Roy. 3 W.R.Cr. 53. 

(20) —Ciu. Pro. Code, s ^ Exemption 
from arrest — Arrest under ike Rent Act, XVIII 
of 1873.—Tbo privilege conferred by s. C42, Civ. 
Pro. Code, is tbe privilege from arrest under 
Buob process only as may bavo been issued under 
tbe Code of Civil Procedure. Therefore, tbe pto« 
tection from arrest afforded by h. 642 does not 
apply to an arreit under a Rcvcou^i Court 
pfooess under Chap VII of Act XVIII of 
1873 Empress of India v. Harakh Nath 
SINOB, 4 A. 27. 

(21) — Privilege of witness. —In this case it 
was held that, on the faots shown in tbe affida* 
vit, tbe prisoner was privileged as a witness at 
the time of his arrest. In the matter of OmRI- 
TOLALL Dey, 1 C. 78. 

(22) —Affac/imenf for contempt of Court.—* 
The right of privilege from arrest while proceed* 
ing to tbe Court or leaving tbe Court oo the 
bearing of the suit does not apply againet whom 
a writ of attaohmeot for contempt has been 
Uaned. John v. Oarteb, 4 B L.R.OX. 90. 

(23) —idrresf on Sundap.—Arrest under civil 
process of a mofussil Court on Sunday is legal 
in this country High COURT PROCEED* 
1NQ8, 80th July 1869, 4 M.H.C. App. 62; D. 
ABRAHAM V. Queen, i B.L.B. A C. Cr. 17 ; 
ObASEMANN AND Co. V GARDNER, BROOKE 
AND Oo,, 8 W.R. Rec, Ref- 2; PAEAM 
SHOOK D089 V. RASHEBD-OOD-DOWIiAH 
BAHADOOB, 7H.B.0. 289, 


Arrest—confinw^d. 

(21) — Govciivnent of India Notification, 
No. 11131, dated 22nd March, ItibH—Nficct— 
Jurisdiction fo arrest persons along the line of 
(he Hallway in the Jlyderabad Slate for offence 
commxttrd m British India .—Tbe jurisdiction 
which II. H. tbo NizAui of Ilyderab^id conferred 
upon British India in tbo Civil and Criminal 
jurisdiction along tbe lifu> of Iho Railway as is 
tbe case on other linos runtiing through lude* 
pendent Slates. Held, thoreforo, that the arrest 
of a person charged with the rtbotmcnl of an 
offence under ss. 116 and IGl. cr muiitiorl in tho 
British territory, at a place within H.H. tho 
Nizam's territories, but aNo within I bo Rail¬ 
way limits dtCnod in ibo No’ificat i' was not 
legal, merely because tbe accu^id at the lime 
of arrest happened to bo phydcally present on 
a portion of that Hue of Railway over which 
jurisdiction was given for tbo purpose of Crimi¬ 
nal and Civil jarisdiotion. MUHAMMAD 
YUSUFUDDIN v. EMPUICSS fi P-R. 1897. Cr., 
P. C., cn op 2 )eal frcni 1 P.K. 1896. Cr. [R.. 13 
Cr L J. 113*9 lud. Cas 077 «1 H.R. 1911. Cr. 
*4 PAV R. 1911^*81 P L-R. 1911.] 

(25)— Warrayit of arrest to be crcculcd in 
lluderabad —FnZii warrant—Goveryirncnl of 
India I^olificntxon. 22nd March, N^. 11431 — 
Crtm, Pro, Code ( 18 H 2 ). ss. 77. 82. 83. 191 

(c), 205 and 537. —Where a watraul U issued 
uuder s, 191 (c> and not under s. 200. Cnm. 
Pro Code, tbe Magistrate may issue tbe warrant, 
without examining tbe complainant. Under 
that section tbe District Magistrate can act on 
information received from any petbou other 
than a Police oDicor or on his own koowledgo 
or suspicion that the offence for which bt* iS'^ues 
tho warrant has b^en committed. Hvld. that 
the omission in a Wirrant to sufficiently specify 
the persan against whom it was directed was 
remedied by a Police officer being sent out to 
point out and iduotify the accused and s. 357, 
Crim. Pro. Code, enr^d any such defect. Where 
tbe warrant of .’srrest of an accused person, a 
subject of His Iliglincss the Nisam of Elydera- 
bad for the abcim?mt of an offence punishable 
under ss. 116 and 16I, T.P.C., committed in 
British territory was issued to the resident at 
Hyderabad, held, that the warran'^ should have 
been addressed, according to tbo Government 
of India Noiiffcatinn, Ni. 11431, dated 22od 
March 1668. lo the Railway Magistrate or tbe 
Superinteudent of tbe Railway Ptilioe. but as it 
was delivered and ozeouted by tbe proper Magis* 
trate, tho irregularity was cured by s. 537, 
Grim. Pro. Code. Held, further, as in tbs place 
where tbe aooused was arrested full jurisdiotioa 
bad been ceded over British subjects as well as 
H. H. tbe Nizam's subjects, tbo faot that the 
accused was a subject of H. H. the Nizam did 
not aSeot tbe arrest. MUHAMMAD YUSUFOD- 
DIN V. Empress, l P.R. 1696, Cr., on appeal, 
6 P.R. 1897, Cp. 

Power of—See ACT XIH OP 1857, s* 24, 

0. 691. 

Warranto! arrest to be in possession at time 
of arrest —See ACT XI7 OF 1833, s. 6S1» S A« 
818. 
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Arrest —conlinticd. 

Sec Ben*, act III OP 1861. s. 27. 16 \V,R. 
Cr. 1. 

See Ben. act IV OF 1866, S3 . 46. 72. 4 C. 
L-J. ‘)2 = 4 Cr. L J. 71- 

S^r BRN ACT VI OF 1370. s. 39. cl. (-2). 12 
C W.N. ;J37 = 7 Or.L.J. 198 = 35 C. 361. 

Sec Ren. act VII OF 1378. ss. 39. 40. 4 G 
W N. 24.i. 

See Bom act VIII of 1807, s. 1-2 (li. R.U. 
Ud. Cr. C. 26 = Cr. Rg. i2-10-lBC9. 

See Bo.\i. Act IV of 1937. s. 6. 4 Bom. L. 
B. 946. 

Of person oending — See ATPEAL— 

APPEAL from Acquittal, 2 a. 386. 

See APPEAL—APPEAL FROM ACQUITTAL, 
2 A. 340. P B.. 1 C. '281. 

See Bail. 14 A. 45 = A.W.N. 1891, 179. 6 
M. 69 = 2 Weir 413. 

See COGNIZ\l$LE OFFENCE. L.B R. 1893 — 
1900, 390. 

01 witness during ibe course of trUl for 
giving false evidence—Legality —Sec CON¬ 
FESSION-CONFESSION BY CO-.ACCUSED, 12 
Cr. L.J. 465 = 11 Ind Cas 1001. 

Validity of, by reason of illegal arrest— See 
Conviction, 17 P.R 190G, Cr.=5 Or.L.J. 89 
= 60 P.L.R. 1907. 

S«?eCRiM. Pro. Code, 1898, s. 55. A W.N. 
1883, 223, 3 L B R. 91*3 Cr. L.J. 20. 

Without a warrant — Proceedings under 
8. 110, Crim. Pro Code, 1898—Sec CRIM. PRO. 
CODE, 1898, S3. 55. 110, Oh. VIII. 11 A.L.J. 
696 = 35 A. 407. 

See Crim. Pro. Code, 1898. s. 56. il W R. 
Or. 20. 

See Crim. Pro. Code. 1898, s. 56 G), 10 C. 
W.N. 287 = 3 Cr. L.J. 201. 

See Crim. Pro. Code, 1898. ss. 87. 88. 90, 
3L B.R 116. 

See Crim. Pro. Code, 1082, ss. 177 and 
252, 6 P.R. 1899. 

Efieot of illegal arrest on trial of accused— 
Extradition—CRIM. PRO. CoDB. 1898, 
s. 138, 13 Bom. L-R. 296 = 35 B. 225=12 Cr. 
L.J.356 = 10 Ind. Cas. 956. 

See Crim. Pro. Code, 1898, s. 437, U.B.R. 
1892—1896, Vol. I. 48. 

Under il'egal warrant, if vitiates trial 
otherwise regular — See Habeas CORPUS. 15 
O.W.N. 1053 = 14C.L.J. 375=12 Cr. L.J. 505. 

Illegal—When acting bona fide —Liability 
of public cflScer— See JUDICIAL OFFICERS, 
Liability op, 3 Agra 409. 

See Jurisdiction of Criminal Courts 
— GENERAL, 25 C. 'i0 = 24 LA. 137 =2 C.W.N. 
P.O. 

See Native State, 7 B.H.c.O.C.J. 172. 

Absconding in order to avoid being served 
with a summons, notice or order—Running 


Arrest — concluded. 

away to avoid an arrest under a warrant— See 
PENAL CODE, 9. 172, 2C.L.J. 625 = 3 Cr. L.J. 
117. 

Stabbing in evasion of legal, whether exercise 
of right of self-defence — Crim. Pro. Code, 
1382. eg. 59 and 46—See PRIVATE DEFENCE, 
RIGHT OF. LB.R. 1891—1900. 136. 

Without a warrant — Right of private 
defence—See PRIVATE DEFENCE, RIGHT OF, 
7 P.R. 1869. Cr. 

See SECURITY TO KEEP THE PEACE—ON 
Credible information, 6 A, 132. 

Of a witness, during course of trial, im¬ 
proper—ESect of such arrest— See WITNESS, 
Miscellaneous Cases, L.b.r. 1893—1900, 
355. 

Arrest of Judgment. 

See ACT XVIII of 1862, s. 41. 1 B.L R.O. 
Cr. 1 = 15 W B. Cr.-71. note. 

Articles of war, Native. 

See ACT XXIX OF 1861. 

Artificer. 

See ACT XIII OP 1859, Rat, Un. Cr. 204 = 
Cr. Rg. 24-7-1884. 

Gooly Sirdar or recruiter, whether an, work¬ 
man or labourer— See ACT XIII OF 1859, s. 2, 
6 C.L.J. 180 = 6 Cr. L. J. 191. 

See ACT XIII OP 1859. 8. 2, 10 B. 96, 2 B.L. 
B-A. Or. 32=12 W.R. Cr, 71. note, 3 O.L.R. 
254. 

Artisan. 

(1)—Per son driymg etiffine. —A person driving 
an engine on board a steamer is an artisao 
within the meaning nf the Indian Emigration 
Act. Emperor v. Haji Sh\ik Mahomed 
Sbustari. 9 Bom. L.R. 1059 = 32 B. 10=7 
Cr. L.J. 238. 

Wa.:bermaa, whether— See M.AD. ACT III 
OF 1871, s. 62. 1 M. 174 = 1 Weir 726. 

Assam. 

Powers of Lafkars—See Garo BILLS, 9 
Ind. Cas. 114 = 12 Cr. L.J. 10 = 13 C.L.J. 444. 

Assam Forest. 

See REG. VII OP 1891. 

Assam Frontier Tracts. 

See REG. II OF 1880. 

Assam Labour and Emigration Act. 

See BEN. ACT VI OP 1901. 

Assanlt. 

See Penal Code, ss. 349-358. 

(1)— AssatiU —Term defined, —Any gestures 
calculated to excite in the party threatened a 
reasonable Hpprebensiou that the patty threat¬ 
ening intende immediately to offer violence, or 
is about to use otiminal force to the person 
threatened, constitute, if coupled with a present 
ability to carry such intention into exeoution, 
an assault in law. Mere words do not amoun 
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Aa8ault~con<im(€(2* 

to Assault. But the words which the party 
tbreaCeoiDg uses at the time may either give to 
his gestures suoh a moauiog as may make them 
amouat to ao assault, or on the other hand, 
may prevent them from doing so. A. C. Oama 
V. H, F. MORGAN. 1 B.H.C. 205. 

(il —Penal Code, s. 351— what con¬ 
stitutes,^To substantiate a charge of assault 
upon a particular person, it is necessary that a 
gesture or preparation should be made by a 
person which would cause another person to 
apprehend that the person was about to use 
criminal force to him then and there. It would 
not be enough to prove that the words used and 
(be preparations made were calculated to cause 
that person to apprehend that criminal force 
would be used to bun, i( be persisted in a 
certain course of conduct BiuUAL KHALIFA 
V. EMi'EROR, 30 C. 97 = 6 C.W.N. 342. 

(3) — Penal Code, ss. 351 and 336— Throwing 
missilfs at human beings-•Assault, —For throw¬ 
ing a bottle into a bouse, the accused was con¬ 
victed of a rash and negligent act under s. 336. 
Held, that such an act. done with the iotoDtion 
of hurting or frightening the inmates, consu* 
tales tbo oQeoce of assault, under s» 351, and 
not an oSence under s. 336. EMPEROR v. 
PO Taw, 4 Cr. L.J. 201 = 3 L.B.R. 194. 

(4) —Joinf assuuJf— Cause of action,—A q 
assault made by parties proceeding together and 
acting in coujuuctiou as to time, place, and 
assault is ouo single act, and nut a divisible 
and distinct act. In such a case it cannot be 
said that (be cause of action is not one common 
to all the parlies. RAMBSSUR BHUTTA- 
CHARJEE V. SHIB NARAIN CHUCKEUBUTTY, 
14 W.R. 419 

ib)—Penal Code, os. 114, 34, 326 and S62— 
Abetment of assault ^Grievous hurl with dan- 
gerotis 7oeapo7i—Knowledge of abettor—Offence 
comm\ittd in presence of abettor* —A person 
urged another to attack the complainant; and 
sucb other person cut the complainant in the 
foro-arm with a clasp knife, while the former 
threw sticks at him. It appeared from the 
evidence that there was no proof that the latter 
had the knife in bis band at the time of the 
former's urging him on ; not was there evidence 
that the former knew id any other way that 
the latter would be likely to use the clasp knife. 
Held that the former could not be convicted of 
abetting the ofience of causing grievous hurt 
with a dangeroua weapon under s. 326, Penal 
Code, but that be could only be convicted of 
abetting an assault. 8. Hi ol the Penal Code 
only applies where, the abetment having been 
made beforehand, the abettor is also present 
when the ofience abetted is eubsequautly com¬ 
mitted. THA MVA 7. KINO-EMPBROB, 4 L.B. 
R. 971. 

(6) Assault on a woman—Act causing slight 
harm, no offence,—The complainant, a young 
woman, went after sunrise with an earthen jar 
through a poblio thoroughfare to fetch water 
from a well, when the accuaed standing at his 
door caught hold ol her hand, which prevented 


Aesau 11— continued, 

her from proceeding in tbo direction iu wbjcb 
she was going. Tbe Magisirato convicted ibu 
accused ni au offence under s. 352. Penal Cudo> 
The Sessions Judge who was of opinii'D that 
the complainant was a woman of loose morals 
and did not offer any resistance to the accused 
and, Iborefore. no oileuco bad beeu committed, 
referred the case to the lliph Court, llild that, 
though there wuh evidence to sustain a convic¬ 
tion for an oDenoo under s 352, Penal Code, 
tbo barm complained of wa« so sliebt that it 
would be absurd to lr«at it very ^eri<»u>ly. 
EMPRESS V. BHAIUON MISR, AWN. 1887,73, 

(7)— Assault on a public servant--CDlliCtcratc 
pcadah—Penal Code, s, 353.— Persons assault- 
iDga Collectorate peaaab. vs bo bad been deputed 
to keep the peace during a distraiot arc guilty 
under s. 353 of assaulting a public servant 
while in tbe execution ot his duty. QUEEN v. 
Methi Mullah, i 3 W,R. Cr. 49. 

(S)—on vaccinator—Assaulting vacci¬ 
nator lakinq lyniph f»om arm of person otjecLuxrj 
to it, —Au attempt by a vaccinator to take tbo 
lymph from tbo arm of a person who objects 
to it, nolwiihstaod.ng the objection, is unlaw¬ 
ful, aod re^istiDoe to such an attempt will not 
ho an ofloDcc under s- 353, Penal Code. Man- 
GOBIND Mucin V. KMFKESS. 3 C.W.N. 627. 

Cede, s, 353— Assault on a process- 
server tohile executing a loarrant-Necessity of 
producing the 7varran( in evidence—Evidence 
Act, s.9i-Du(y of Alagxstrates towards getting 
at the facts of a case. —Tbo accused were con¬ 
victed of assaulting a proccAs^-sorver iu order to 
deter him from discharging bis duty of arrest¬ 
ing a person under a warrant issued by a Civil 
Court. Tbe warrant was r.ot produced, not 
was tbore any legal cvidooco cf the contents of 
tbo warrant. On bobalf cf tbe accused, this 
defect wis pointed out and it wae continued 
that, without production of tbe warrant, there 
could bo no conviction, but the Magistrate 
convicted them ruling that tbe production of 
tbe warrant was not necessary at all. Held, 
on appeal, the evidence on the record did not 
support tbe coDviction. Tbo fact, that the 
process-server wae attempting to discharge bis 
duty as a public servant, is an essential part 
of the ofience and of that fact there was no 
legal evidence of soy kind on the record. As 
required by ss- 250 and 251 of tbe Civil Proce¬ 
dure, the warrant must have been in writing, 
aodt therefore, under s. 91 of tbe Evidence Act, 
tbe faot, that the warrant gave authority to the 
process-server for making tbe arrest, could not 
be proved except by ibe production of the 
warrant or by secondary evidence of its con¬ 
tents and DO circumstancds appeared on tbe 
record which could render secondary evidence 
admissible. 8H\VB Ko v. KlNO-EMPERORi 3 
L B.R. 128. 

(10)—Criminni complaint for assault no bar 
to a civil suit. —Tbe faot that a person, who was 
assaulted, brought a orimioal oomplaint does 
not prevent him from subsequently bringing a 
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Assaalt— eonchidcd. 

suit for damages i i reapsct of such as$:ault. 
JODHi H V. AiiDUL Mian, A.W.N. 1893, 62. 
Chanl. .N V SUMERA, A.W N 1887, 104. 

See AltRT^rRNT, 12 W.R. Cr. 51. 

Coutf.aot compaunding —See ACT IX OF 
1872, s 2a, 5 W.K.S.C.C. Ref. 16. 

See ATTEMPT, 45 P.R. 1882, Cc. 

See COMPOUNDING OKFRNCR, 6 N.W.P, 302. 

Right of police constable to enter bouses of 
suepcciod per.sons—Assault on tbo constable— 
See Criminal trespass. 27 M. 62=1 Weir 
529 and 346 = 13 JI L J. 215. 

See Crim. Pro. Code, 1898, ss. 244, 250, 
Rat Un. Cr. C. 403=C't. Rg. 64 of 1808 . 

See Joinder of charges^JIisioinder 
of charges. 26 M. 454 = 2 Weir 296. 

Assault on a girl of six with intent to 
outrage her modesty—Sec PENAL CODE, 
ss 10, 352, 354, 14 Bom L R. 961 = 1 Bom. Cc. 
C. 205 = 13 Cr. L.J. 858= 17 Ind. Cas. 794. 

See PENAL Code, ss. 21, 353, 9 Ind, Cas. 
669. 

Fatal—Sec PENAL Code, ss. 34, 99, 100, 
148. 304. 16 C.L J. 440. 

On pubic servant —See PENAL CODE. ss. 99. 
353.38P.W.R. 1913, Cr. = 14 Cr. L.J. 512 = 
20 Ind. Cas. 992 = 325 P.L.R. 1913. 

Upon a public .servant conveying person 
arrested with sufficient authority—Penal Code 
S8. 80, 99. 101 —See PRIVATE DEFENCE. 
Right of. 6 P.R, iSOl. Cr. 

See Mad. Reg. XI of 1816. s. lO, l Weir 
92.8. 

See Sanction to Prosecute — Condi¬ 
tions REQUISITE FOR GRANT OF SANCTION, 
ETC., 17 M.L.J. 659 = 31 M. 43 = 7 Cr. L.J. 6 = 
3 M.LT. 113- 

Sec SECURITY TO KEEP THE PEACE—DE¬ 
FAULT IN GIVING SECURITY, 7 O C. 330. 

Sec SECURITY TO KEEP THE PEACE- 
FORFEITURE OF SECURITY, 6 B.L R. 66 = 15 
W R. Cr. 14. 

See SECURITY TO KEEP THE PEACE— 
SUMMONS TO SHOW CAUSE. FORM AND 
Nature of. etc., 3 N.W.P. 96. 

See SENTENCE—IMPRISONMENT—IMPRI- 
SONMENT IN DEFAULT OF PAYMENT OF 
FINE, ETC., 16 W.R, Cr. 42. 

Assessment. 

Illegal assessment- Jurisdiction of Criminal 
Courts—See ACT XXIX OF 1867, s. 3, 29 P.R. 
1868, Cr. 

Assessors. 

ScsCrim. Pro. Code, 1693. ss. 264, 265. 
309. 

See Charge to jury. 

See JUDGE AND JURY. 

See JURY. 

Set VERDICT OF JURY. 


Assessors— continued. 

(11— To be elected "from persons summoned'* 
—Humber of—Person not summoned to act as 
assessor acting os such — Crim. Pro. Code (18821, 
s. 248.—Out of SIX assessors summoned to 
appear at a criminal sessions, three absented 
themselves, two were discarded by the Sessions 
Judge as not appearing to ho intelligent and 
only one was appointed to act as assessor. Two 
new persons were sent for to fill up tbo places 
of the discarded persons. They were neither 
summoned to act as assessors nor competent to 
aot as such. Bold that, under tbo above 
circumstance.s. there having been only one 
properly appointed assessor, all the proceedings 
conducted with his aid were void and a new trial 
should be ordered. Queen-EmPRESS v. BADRI, 
A.W.N. 1894, 207. 

(2)— Perso7i not 8ummo7ied to act as assessor 
acting as such—Tiial tcith the oid of person not 
summoned to act as assessor, legality of — Consti¬ 
tution of Coj»rf, defect in, where mere irregula¬ 
rity—Accused, want of objection by—Crim.Pro, 
Code (1898|, ss. 326 and 537.— lo this case the 
Sessions Judge under s 826, Crim. Pro. Code, 
had requested the District Magistrate to sum* 
moD five persons to attend as assessors. When 
the case was taken up only one of those persona 
was present. Thereupon the Seesione Judge 
directed that a search should be made as to 
whether there was any one present in the 
precincts of the Court who was acquainted with 
English and who could be required to act as an 
assessor. The result of the search was that tbo 
Naisic of the Court was produced and was 
directed by the Judge to aot as an assessor. The 
Judge noted that no objection was raised to the 
course taken by him. Held, that, as the N^izir 
was not a person summoned to act as an asses¬ 
sor, and there was nothing to show that be was 
on the list of assessors and could have been 
summoned, the trial was illegal. Hcfd further, 
tbar, in the circum'-tances, the Court was not 
properly constituted, and a defect of this kind 
was not a mere irregularity which could be 
cured by a. 537, Crim. Pro. Code. Held also, 
that the fact that the appellant did not object 
to the Nazir’s sitting as an assessor was im¬ 
material. KHUB SINGH V. KINQ EMPEROR, 
13 O.C. 337 = 8 Ind. Gas. 874 = 11 Cr. L J. 724. 
(15 B. 514, 25 B. 695, R.) 

(3) ~Lio6i/if|y to serve as—Penalty for non- 
attendance—Crim. Pro. Code (1882), ss. 320 
and 333.—Placing gentlemen of high position 
such as hereditary Rajas on the list of assessors 
and fining them for Doo-attendaoce when sum¬ 
moned to serve as such are contrary to the 
usages of the country and consequently highly 
undesirable. 7n the matter of the petition of 
Raja Bhup Indar Bahadur Singh, A.W.N. 
1897, 167. 

(4) —Cr*m. Pro. Code (1882), ss. 268, 272. 284 
285 —Trial with aid of one assessor only-—Aftfit 
the aooused claimed to be tried, pleading not 
guilty, the Sessions Judge chose two assessors; 
but, as one of them was sufieriog from fever, the 
Judge at once dispensed with hie attendanoe and 
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proceeded with the trial with the aid of ono 
only, that the procedure was clearly 

opposed to ss. 264 and 285 of the code. In a 
Court of Sessions, the trial with the aid of 
assessors does not commence with the reading 
of the charge* as the assessors are chosen under 
s. 272. only il tho accused has refused to, or 
does not plead guilty to tbe ebargo, or claims 
to be tried QuEEN-EMPRESS v. BASTIANO 
bin ALEXANDER SILVA, 15 B. 514. [F.y 25 
B. 694=3 Bom. L.R. 274 ; iJ.. 11 Cr. L.J. 721 
= 8 Ind. Cas. 874* 13 0. C. 337.] 

{5)^Crim. Pro, Code (1898), ss.284. 285. 537 
—Trial U)Uh the aid of assessors—Trial with the 
aid of one assessor only. —Where a trial before 
tbe Court of Sessions begins and ends with one 
assessor only, it is not a legal trial and tbe 
whole proctredings are vitiated by the error* 
King-Emperor v. Jayram. 25 B. 694 = 3 
Bom. L.R. 274. [i?., 11 Ct. L.J. 724 = 8 lud. 

Cas. 874*13 0.0. 337.} 

(8)— Case triable with assessors tried bp jury 
— Appeal on /'tefs.—The trial by jury of a c<4S0 
prope^rly triable with assessors is not invalid cn 
that ground ; but* in such a ca^^e, the rrisoner 
docs not lose his right of an appeal on the lactSi 
which he would have bad, if tbe case bad been 
tried with asse.^sors. EMPRESS v. MOHIM 
Chunder Eai. 3 C. 765. [Cons.. 6 M.L.J. 

14 ; i?., 4 C.L K. 406, 3 Bom L.U. 278, F.H., 

20 M. 243.] 

(7) —Crim. Pro. Code (1882), s. 285— Assessors 
'^Trialioith the aid of two asstssors, one of thetn 
being deaf ^Validity —Before a Sessions trial 
began, it was found that one of tbe three 
assessors who attended was deaf, and the trial 
proceeded with tbe aid of two assessors. It 
was found, after tbe public prcsecutor bad 
closed bis case, that another assessor was so 
deaf as to be incapable of understanding the pro- 
oeedings. Held, that tbe proceedings were null 
and void, as tbe trial was held with the aid of 
only one assessor who was capable of acting as | 
such, and that s. 265 did not apply, as tbe 
section applied only lo a case of a trial which 
had commenced with tbe aid of two or moro 
assessors, who at tbe commeocemcot of tbe 
trial were capable of acting as assessors. 

Queen.Empress v. Babu Lal. 21 A 106* 

A.W.N 1898. 189. [F., 26 B. 694*3 Boro L. 
R. 274 ; B., 34 M. 623.] 

(8)—Crtm Pro. Code (1882), sa. 26R, 285— 
Tr%al with the aid of assessors — Absence of 
assessor, effect of- —The first part of s. 285expli- 
oitly provides that tbe assessors shall attend 
throughout the proceedings, that is to say, that 
there eball be no breakio their attendance, which 
shall be ezaotly oommeoBurate with the entire 
ooDtiouanoe of tbe trial down to tbe time when 
the finding is made. At the early stage of a Ses- 
aiODs trial, one out of three assessors died, and 
later on, another becaroe too ill to take any 
further part in the trial. The third assessor 
was obliged to be absent on account of illness 
during the address of tbe acoused^s pleader ; 
heldf that tbe trial should be set aside, because 
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it was before a Court wilhout jurisdiction, a 
portion of tbo trial having been conducted 
wifbout tbe aid of any assesscr. QUEEN- 
KM PRESS V. MUHAMMAD MAHMUD KHAN, 
13 A. 337= A.W.N. 1891, 93. [/<., 24 M. 523 = 

2 Weir 345.] 

19)—Crim. Pto. Code (IS'Jft), ss. 208 and 285 
~Trial trith the atd of as>c*'Sors^Absence of an 
assessor—2*rml ivithout aid of assetsor .— When 
a trial is te^umed by a Sessions Judge in tbe 
absence of one of tbe but siill with 

tbe aid of ibc oibor assessor or pre¬ 

sent, tbs absent a>sp5&or ceases to occupy the 
pObitioD of an assessor aiding at the trial. It is 
clear ibat what the law rrquirrs is that a Ses¬ 
sions trial should bo held, under exceptional 
circumstances, by the Sessions Judge with tbe 
aid of at lea^t one assessor silting throughout 
duriug all the proceedings. KlNO P>MPEROR 
V. MESSERUDDIN SllIKDAR, 6 C.W.N. 719. 

(lOi—Crim. Pro. Code (1882), ss. 2G8, 428, 
537 —Btcording evidence in the absnice of as* 
sfssors —Where in a trial for murder, the Scs* 
sions Judge, relying on a siaumeiit made 
by the dtceaseo, couvicled the Hccii^ed, but 
there was evidence to show that the statement 
was not recorded by the Judge until after tbe 
had been discharged, held, that tbo 
error vitiated tbe trisil, ano it was not covered 
by tbe provisions of s. 537. In only one in¬ 
stance TS a Court of Sessions authorized to record 
evidence m the absence of tbe jury or tbe as* 
scss' rv. and that is, when additiooi^l evideuce is 
called for by tbe appellate C*mrt. QUEEN- 
EMPRESS V, Ram L'LL 15 A- 136*A.W.N. 
1893, 90 IR., 24 M. 623 = 2 Weir 346.] 

— procedure^AssfSs&TS^Plea of guilip> 
— Where a prisoner pleads guilty, a conviction 
upon th.a plea is valid, alihoogh th< rc are no 
assessors. QUEEN v. 6HEE KaNT Cn.4RAL, 
10 W.R. Cr.43 = 2 B.L R F B. 23. 

{\2)-Pkao1 quiltp—Plea that accused was 
not of sound mind.—Where, after pleading 
guilty, tbe accused makes an addition to tho 
plea of guilty, to tbo eflect that ho was really 
not guilt) of tbo oC^nce charged, as be was out 
of mind when he cemmitted it, and it becomes 
necessary to have a frrmal trial, and to 
evidence before a coDclusion on the issue raised 
can be arrived at, tfaon, tho trial cannot 
proceed without the aid of assessors. QUEEN 
V. Cheit ram, 9 N.W.P. 110- [F-, Rat. Un, 

Cr. C. 698.] 

(13) —Crim. Pro.Code (1899), s. 300-Sessions 
trial*^Assessors, opinion of—Grounds.—Asses¬ 
sors should be iovited and encouraged by the 
Judge to state briefly the grounds of their 
opinion as well as tho result. QUEEN*EmPRKSS 
V. MahaDU TUKabAM, 2 Bom. L.R. 822. 

(14) — Assessors^ Opinion to be given on the 
whole evidence. —Unless the opinion of the 
assessors is taken on tbe whole of tbe evidence 
in tbe case, there can be no legal convictioD, 
QUEEN V. Bhugwan LaLL, 18 W.B, Cr. 3. 
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(15)—Crif'i. rro. Code (1S9S), s. 309 — 
SiSsi'Hs til tl—Opinion of assessors, recording 
Ttie SesjjioDs Judge t^hould record fully tho 
opiiiiMi) 0 / iSje iij>.sessor«5. Tbo rcasoos for tbe 
opiHiMn should 60 brielly stated and not merely 
the result of ihe opinion. Where one of the 
assessors merely found the accused not guilty 
of tho cfieuce charged and the other concurred 
with him, held, that such opinion could not be 
of any assistance to tbe Sessions Judge at the 
trill (Jt to the High Court on appeal. (^UERN- 
Kmj'kkss V. Fakiua 5in LINGAln^^, 2 Bom 
L R. 323. 

(16)— Ofinio7i of each assessor and grou^ids 
therefor, to be recorded—The grouads given by 
each assessor for bis opioioo should bo distinctly 
recorded by the Judge. QUBBN v. MST. MINA 
NUGGERBHATAIN. 3 W.R. Cr. 6. 

(17J —Groz^nds of opinion—One assessor con- 
curruig totlh (he other, — lu a case where one of 
the two assessors 6Uid that be thought it proved 
th^t a war was waged against the Queen, that 
there was a cori?piracy to carry oo that war, 
and that the prifcuer was guilty of all tho acts 
charged, and tho o:bor assessor concurs with 
him, held that it could not be said that tbe 
assessors have no reason for their opinion. 
Queen v. amiruddin, 7 B.L R. 63-js W.R. 
Cr. 25. 

(18) —Assessors fro7n Judge- Grounds 

of opinion.—AssosKors are appointed to aid the 
Judge in the trial, They must give tbe grounds 
of their opinions when they diSer in opinion 
from the Judge. QUEEN v. BUSHMO ANENT, 
3 W R. Cr. 21. 

(19) —Opinions ol assessors, how to be delivered 
—SnTiuninp up of evidrnce, record of.—The 
Sessions Judge should riquiro each assessor to 
state bis opinion orally. If tbe Sessions Judge 
is not able to record tho substance of bis 
eumniiLg up of the evidence in a case, he 
should employ an independent person to 
record it and not ask the Public Prosecutor to 

do it, Shadulla howladar V. Empress, 

9 0.878*12 eX.R. 506. 

(20) — 2 ip of evidence by Judge .— 
Although tbe old Criminal Procedure Cede did 
not expressly provide for tbe summing up of 
tbe evidence in a trial with tbe aid of assessors 
yet there was notbiog in the Code to prevent a 
Judge from Fumming up tbe evidence to tbe 
aSBCFSOrs. QUEEN v. AMIRUDDIN, 7 B L R. 63 
*18 W,R. Cr 25; But see QUEEN v. JOGE 
Poly, 7 B.L.R. 67. note*ll W.R Cr. 39. 

(21) —Grim. Pro. Code (1861), $. 32i—Case 
tried with assessors— Absence of evidence against 

accused—Procedure — In a ctse tried with 
assessors, if tbe prisoner pleads not guilty and if 
tbe Public Prosecutor is not able to offer evi- 
denos in support ol the charge, tbe Judge should 
instruct tbe assessors that they are bound to 
find tbe prisoner not guilty. HlQH COURT 
PROCEEDINGS, 9TH MARCH 1869, i H.H.C, 
App. 89. 


Assessors— 

{22)—Crt}7i.Pro. Code (1882), ss. 309, 537— 
Case tried with (heaxd o} Qssess07s —Omissionfo 
record judgment. —Tbo omission of a Judge to 
record a judgment, iu a case tried wiih tbe aid 
of assessors, is an irregularity that is covered by 
9. 337 of the Code. In re Savu PASUMBADI, 
2 Weir 392 

(23) —Triai xcith assessors—Oynission to state 
reaso7is for judgment — Criin. Pro. Code. Act 
XXV of liSGl, s. 379.—In a trial with the sid 
of assessors, che Juflge’s omission to state the 
reasons (or his judgment is an irregularity 
which does not'fviiiHie tbe Goding. Heg, v, 
Kala Karsan, 6 B H C. Cr. 55. 

(24) —Crim. Pro. Code, Act XXW o/1861, 
s, 372— Acijuitlai—Opi7iio7i of as$essc7's—Frac^ 
lice. —When a judgment of acquittal is recorded 
under 8. 372 of the Grim Pro. Code, 1861, it 
iH not necessary to take and record tbeopinicos 
of the assessors. Reg v, Parvati, 7 B.H.C. Cr, 
02 ; REG V. Parvati. Rat. Un. Cr. Cas, 35, 

(25) — Evidence thought unworthy of credit by 
Judge — Opmxon of arrears to be taken* —Where 
thecg is any evidence to support tbe charge, tbe 
opinions of tbe assessors should bo taken, even 
though tbe Sessions Judge may consider such 
evidence to be unworthy of belief, EMPRESS 
V. Tularam Brahmin, 9 C.P,L.R. 21, Cr. (lO 
A. 414, 16 B. 414, R.) 

(26) — Opinion of assessors — Crim. Pro. Code 
(1872), ss. 255, 265, scope of- —Tho intention of 
tbe Legislature iu ss. 255 and 265 of tbo Crimi¬ 
nal Procedure Code, in a case in which tbe 
accused was tried on two charges, was that the 
assessore should give a definite opinion whether 
tbe prisoner is guilty of either of the cllenccs 
charged, and. if so, of which of the charges 
preferred against him, and tb^t tbe Judge, on 
delivering judgment, should give it with adver¬ 
tence to the opinion of the assessors. QUEEN 
V. MatAM MaL, 22 W.R. Cr 34. 

(27) — View by assessors of scene of offence. — 
As to a view by tbe assessors of tbe scene of ao 
alleged offence, tbe Judge could not delegate 
bis own function ol examining witnesses on tbe 
spot to the assessors, who cannot under s. 348, 
Crim. Pro. Code, 1861, speak to or communi- 
cato with any person ocher than the officer 
appointed to conduct them lo tbe place. 

Queen v. Chuttkrdharee singh, 5 W.R. 

Cr. 59. 

(28) —Grim. Pro. Code (1882). ss. 321, 325 — 
Holding Sessions in another District.—The Ses¬ 
sions Judge of Canara asked tbe High Court for 
special permission to bold bis Court at Sirsi, 
instead of at Karwar, (or tho Sessions of 
September 1896. Held that, as the assessors can 
only be chosen from tbe list prepared under 
s- 321, Crim. Pro. Code, which can only be 
revised once a year, (s. 325, Cnm. Pro. Code), 
tbo Court should, therefore, decline to grant the 
permission asked for, there being no assessors 
available for the Sessions at Sirsi. KarWAR 
SESSIONS Judge’s Letter^ Rat. Un. Cr. C. 
804 ^Cr. Eg. 52 of 1886. 
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(29)—-Appointment of assessors by appellate 
Court.—The appoiDteuent ct assessors by an 
appellate Court in a criminal case is not 
authorizei by law. CROWN v. SYUD AllMUD. 

17 P R. 1668. Cr. 

Order of Sessions Judge fining— See Ar- 

PRAL—Cases where appeal does not 

LIB, P W.R Cr. 83. 

See CniM. Pro. Code. 1898. ss. 2C9, 409. 
536, 24 M. 641 = 2 Weir 4i^8. 

OScoce triable both by jury and assessors— 
Proper prccedure — See Crim. PRO CODE, 
1898, ss. 269 (3l and 309, 2 Woir 334. 

Crx:^l Pro. Code. 189S, s 289, lO A. 
414 = A,W.N- 1888. 129. 

S^eCRlM. PRO. Code, 1898, s, 307. 8 Bom. 
L.R. 599 = 4 Cr. L J. 192. 

S^e CRIM. PRO. Code, 1698, ss. 326, 327. 
AAV.N. 1894, 207. 

Trial by jury instead of wi btbe aid of 
assessors-See CUIM. PRO. CODE, 1898. ss. 418, 
439. 536, 25 H. 680 = 3 Bom. L.R 279. P.B. 

See Grim. Pro. Code, 1898, ss. 636 and 637. 
26 M. 243, note. 

See Grim. Pro. Code, 1898, s. 536, cl. 2, 
23 M. 632 = 2 Weir 331. 

See GHIM. Pro. CODE, 1898, e. 837, 1 A. 610. 
Power of Judge to delegate to —Etamina* 
tiou ol witnesses— See JUDGE, 5 VV.R. Or. 59. 

Jlodc of recording opiuioos of—SeeJURlS- 
DICTION—General, 3U C. 119 = 15 lod. Ca^j. 
66=13 Cr, L J. 433. 

Verdict oi assessors iu answer toques'ions by 
Judgo—Propriety— See PENAL CODE. 83. 399, 
402, 18 C.W.N, 498 = 41 C. 350 = 16 Cr. L.J. 386 
= 23 lod. Cas 986. 

Sre Sessions Judge, Jurisdiction of, 
22C 805. 

Joint opiaioD of, mere irregularity— See BES* 
8IONS TRIAL, 41 P. R. 1887, Cr. 

Trial with—One of them loaod disqualified 
to act after trial began —Procedure—See TriaL» 
(1912) JI.W.N. 378 = 16 Ind. Cas. 313 = 13 Cr. 
L J.473. 

Opinion of Assesgors—See WITHDRAWAL OF 
PROSECUTION, Rat, Uq. Cc. C. 307=Cc,Rg. 
66 of 1886. 

Aisietaot BeseloDB Jud^e, 

Crim. Pro. Code (18S2», s 193—.-Issistunf 
Sessions Judge ^Taking charge —Jariidiction. 
—Aij Aiisibtant Sessioijg Judge, who bns been 
direoied by the Government to take overcharge 
of the duciea of Judge and Sessions Judge 
during the temporary vao&acy of the ol&uo, 
ie not an oQicor appointed to aot as a Bessions 
Judge and baa no jurisdiction to try any cage 
even as Assistant Sessions Judge, unless it was 
made over to him under a geuetal or special 
order under the Ust para of s. 193 of the Crim. 
Pro. Code. Quben-Empbess v, Mahadhu, 
Rat. Uo. Cr, C, fl00 = Cr. Rg, 12 of 1890. (14 
O. 887, B ) 


Asylums. 

See LUNATIC ASYLUM’S ACT. 

Attachment. 

St^Cri.m, Pro. Code, ss. 87, 89, IIC. 

Sec MALICIOU.S ATTAi IIMEST. 

Sec Warrant OF .vtuaciimen r. 

( 1 ) —iVo/ifs obt iiui d dunni] the 'dl icloncnl to 

be (iplivetcd — Crim. Ih'tf 116 — 

A Magistrate attncbu.g iruni'«v lUlc pr-'pcriy 
under s. 140, Criin. iTo. C idi', p liumg the 
decision of a Civil C‘‘urL in re*D<‘*t. liurccil, 
should not,after the decision of tbcL/ivti Court, 
retain in his hands iboprofits derived (r msuch 
proportv during tbc attacbuif'nu In IH'' vi'itter 
of the petition of , AV.sDH NAltAl.S Lal, A.W, 
N. 1893, 100. 

(2) —CfrtiiH— Bona fide inUrest^^k Migis- 
trato must inquire judr-inlly into and decider 
cliimi to property ai cached under his orders in 
attempting to recovers fine. A claimtiU must 
bo given an opportunity of showing a bona jide 
interest in such property bef* re it wa.^ attacoed. 
(.H KFN-Empress v, mi Myaincl L. b. R. 
1872 -1892, 332, 

(3) —Attnchvient of property of nistojulinj 
accused^AtlacloHint and sale t>i ^Jc'cu'iou of 
tnoncy-decrcc — Sale by Jiuy.sfruf*'. —Where the 
property belonging to an absconding accused 
was attached, under s. 172, Crim. I’ro. Code, 
and fcucsequently sold, and the same property 
was iu the meantime also attached and sold in 
execution of a money decree, held, the title 
onferred on the purchaser at the Magisttaio^s 
sale was the superior one. So long as the 
attachment by the Magistrate continued, no 
title could be conferred by any attachment 
subsequently mad*^. GOIjAM AliRD v.TooLSBE- 
RAM BERA, 9 C. 861 = 12 C L.R ill. 

{\)^Crim. Pro. Code (1898), s. 88—4ffac^i- 
ment of property -Clawi by (hnd person-^Duty 
of Magistrate^Rights of clnunant-^Civil suit, 
—Whore the District Magistrate attached the 
property of an absconder under s. 68 of the 
Crim. Pro. Code, h claim made to such pro¬ 
perty ciiiooc be investigated by the Magistrate* 
But the Magistrate ebouid stay the i^ale to give 
tbc claimant time to cstaCUsh bis right; and, 
if the Magistrate errs, the remedy of the 
aggrieved party is by civil suit and not by 
criminal revision petition. SU WE v. KlNG- 
EmPEROR, 4 L.B.R. 109. 

lb)-^Power of Miiqislrate to enquire vito 
claims to properly attached as belonging to the 
accused^Order as to disp }$al of property r^spect^ 
inq tohich accused appears to have committed an 
offence—Crim. Pro. Code il884j« si, 88, 89. 523. 
512 and 617.—3s. 88 and 89, Crim. Pn, Code, 
do oot provide for any enquiry into the claims 
of other persons to the property attached as 
belun&iDg to an accused, and a Msgiatrate 
should be very careful only to attach property 
belonging to the absconding accused parson. 
S. S23 does not apply to property produced under 
eearoh warrant issued by a Criminal Court, or 
produced by the police in carrying out the order 
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Attachment— concluded. 

of a M igi.strnte. When an accused person has 
absconded, the only enquiry which a Magistrate 
can m<ike into the truth o( the complaint made 
agaiusi bim is an enquiry under s. 512, Grim. 
Pro. Code, and, if any oOenco appears to have 
been cemmitted regarding any property 
produced before the Magi-^irate at such enquiry, 
it eeems permissible and proper to make ao 
order as to the disposal of sucb property under 
s. 517. GOLOB Singh v. ahdul Rashid, L. 
B R. 1893—19C0, 32*. (17 B. 71S, F ). 

Decree ordering svife to return to husband— 
Enforcing decree under a suit for rc'^tirution of 
conjugal rights against wife— See ACT XIV OF 
1882, a W.R, P.C. 3=11 M.I.A. 551. 

Of doors of houses, validity of— See Mad. 
Act IV OF 1884, s. 103. 13 M. 51^ = 1 Weir 
730. 

Tools of artisan, attachment of— See MAD. 
Act V OF 18H4. s. 94, 21 M. 296=1 Weir 135 
= 1 Weir 792 

Of a forest—Whether an elephant in the 
forest can also be attached—Who is entitled to 
the possession cf the elephant—SeeCBlM.PRO. 
Code, 18I^8, e. I46,(19l2j M.W.N, 540 = 14 Ind, 
Cas. 318 = 13 Or. L.J 222. 

PofscS'^ion delivered by Civil Court—Dispute 
coucerning hinds eo delivered—AtiHChment of 
laud by Mapisirate, legality of—CHIM. 
Pro. Code. 1898, ss. us and 146. 32 C. 796* 
2 Or. LJ. 761. 

Order of, of crops, belonging lo tenants of the 
land in dispute under s. 145, Cr. P.C.—See 
Grim. Pro. Code, isys, ss. 145 and 146, 5 0. 
W.N. 105. 

Coodiiions esbootial lot passing order for 
attachment of property— See GRIM. PRO. 
Code (1898), S. 146. 2 a.L.J. 149 = 6 Bom. L. 
R, 723, 9 C W.N. 887*1 C.L.J. 331*2 Cc. L. 
J. 403. 26 M. 410. 

Under s. 146, it valid where Magistrate uq< 
able to satisfy himself who was in possession— 
See Grim, Pro. Code* 1899. es. 146 and 435, 
7 Bom. L R. 18 = 2 Cr. L.J. 28. 

See Penal Code, ss. 183, 186, 27 A. 258* 
1 A.L.J. 695 = A.W.N- 1904, 229. 

Land under—Trespass upen that land —See 
Penal Code, ss, 188. 447, 8 M.L.J, 263. 

Of property — Removal from custody—Theft 
or criminal breach of trust—See PENAL CODEt 
38, 379, 406, 8 A.LJ. 656=11 Ind. Cas, 142 = 
12 Cr, L.J. 374. 

Order (or payment of Municipal taxes out of 
fine—Power of Deputy Magistrate to question 
legality of, by Civil Court—See SENTENCE- 
FINE, 8 W.R. Cr. 17. 

Attempt. 

See PENAL CODE, s. 511. 

{\)—Aiietnpt denned,—An attempt is an in¬ 
tentional preparatory action which fails in 
object—which so fails through circumstances 
independoDt of the person who seeks its accom¬ 
plishment. Queen-Empress v. Luxman 


Attempt — continued. 

Narayan Joshi, 2 Bora L.R. 285. [F.,10 Bom. 
L.R. 973 = 9 Cr. L J. 226 = 4 M.L.T. 460.] 

{2)^Attempt* what con%iiiutet .—When a man 
does an iDtenc.ior<al act with a view to attain a 
certaiDeud and fails in bi^ object through some 
circumstances independent of bis own will, he 
has attempted lo eSccl the object at which 
be aimed. QUKEN-EmPRESS v. ViNAYAK 
Nauayan BhatYK, 2 Bom. L.R. 304. 

(3) ^Pe«of Code* s. bM —Attempt* what con¬ 
stitutes. — S. 511 does not cover only fhe penulti¬ 
mate act towards the completion of an ofience. 
It also covers acts precedent, if those acts are 
done ID the course of the attempt to commit 
the offence, with tbe infeot to commit it and 
towards its commissi* n. The question whe¬ 
ther an act is an act of prrpcratioo. or an act 
in tbe attempt and towards commission is a 
fact to bo determined upon the evidooco. It is 
in mn^t cases a question for tbe jury to distin¬ 
guish between ao act before attempt has b^guni 
an act after attempt begun, and towards the 
commission of the offence attempted, and an act 
independent of tbe attempt altogether. In the 
viatterof* MacCREA ISA. 173= A,W.N. 1893, 
71. [R , 26 B. 90 : 39 M. 501*2 Bom Cr. 
Cas. 123*18 C L.J. 365*14 Cr. L.J. 577-20 
Ind. Cas. 369, 2 A L.J. 718, 16 Or. L.J. 265 = 
66 P.L R. 1914* )3 F.W.R. 19l4,Cr. = 14 P.R. 
1914, Cr.=23 Ind. Cas. 473 ] 

(4) — Attempt, what constitutes^Penal Code 
5. 511, scope of —Per Banade* J. —S. 611i I.P.C., 
does not relate only to tho penultimate ac^ but 
to ail preceding acts if they were oone with in¬ 
tent to commit or f'lcilitate tbe commission of 
tbe act. QUEEN Empress v. anant 1'ura- 
NIK, 25 B. 90*2 Bom. L.R 653. 

(b)—Attempt to commit off^.nce* what con- 
sfifufrs. —A person c^tnuot be convicted of 
attempting to commit 4n <'fionco. unle^‘< the 
offence would have been committed, bad the 
attempt proved successful. Chandi PershaD 
V. ADDHUR RaHMAN. 22 C. 131. [R., 38 0.68 
= 7 Ind. Cas. 747 = 13 C.L..T. 43 = U Cr. L-J. 
525.] 

(6) --Attempt, tehat constitutes^^To constitute 
an attempt to commit an offence, tb^'^rc must 
be something ** coQ>menced which would have 
ended in tbe crime if oot interrupted/* 7n the 
matter of the petition of R IAS AT ALl of ins BabU 
MiYA n/tasBoDiuzzuM.v Empress v. Ri.asat 
ALI, 7C. 352*8 C L.R 572=4 Shome L.R, 
185 [Diss., 18 A 173 ; F., 1 L.B.R. 204 ; B.* 
22 0. 131, Rat. Un. Cr. C. 470, 13 Cr. L.J. 6 
= 13 Ind. Cas. 99 ] 

(7) — Preparation—Attempt—^ Difference^ho* 
cus peniteDtin?. —Between tbe preparation for 
tbe attempt and the attempt itself, there is a 
wide difference. The preparation consists in 
devising or arranging means or measures neces¬ 
sary (or tbe commission of tbe offence; tbe 
attempt is the direct movement towards the 
commission after preparations are made, Tbe 
law allows a locus penittniice and will not bold 
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Attempt— 

that a perdou has attempted a crimo, until ho 
has passed beyond the stage o( preparation. 

Reg. V. Padala Venkatasamy, 3 M. 4«! 

Weir S43. 

(8)—Pen'iZ Code, ss. 75, 511— Avplicabilily 
of $. 75 to attempt under $. 611.—8. 75 docs not 
apply to eases which are confined to s. 511. 
The oQences which come under s. 511 must be 
punished entirely irrespective of 5. 75. QUEEM- 
EMPRKRS V, BH\R0SA. 17 A 123-AW-N. 
189S. 23. (17 A 120= AAV N. I8y5. 22. Apfr ) 
[F. 14 P R. 1906, Of, = 12 ? L R. )907=15 P. 
W.R 1907, Cr. = 5 Or. L.J. 85: Ji., 10 Bom.L. 

R. 26 = 7 Ct. L J. 32 = 3 M.L.T, 122 ] 

{9}-Attempt-Penal Code. s. 75.-8. 75, l.P. I 
0- is restricted tooS'^nces under Chapa. XII and * 
XVII of the Penal Code, when the term of im¬ 
prisonment awardable is throe ycar^' imprison- 
ment and upwards, and does not refer to an 
attempt to commit any of those oSences, nor 
can any case be brouabt within it, merely be* 
cau^o the punishment that may be given fiir it 
extends to three years and upwards QUEEN 
V. Damu HaRee, 21 W.R 33 Cc. 

(10)—Penaf Code, s. 511— AtUmpt rZisfin- i 
gulsltcd from preparation—T) cocbtiiuie the ' 
oflenoe of attempt under s. 511, there mast be 
an aot done with the infeotioo of comrni'ting 
an cfloDCO and for the purpose cf committing ' 
that offcQcc, aud ir must be done in altempting 
the commission of the offence. Although the 
provisions of tbe scirtion extend to a much 
wider range of oasis than would be deemed 
punishable under <ho English Law, tbry would : 
not extend to make punishable as attempts acts ^ 
done in the mere stagu of preparation. 
Allbough such acts aro done towards the com¬ 
mission of the ofTcoce, they are not done in tbe . 
attempt to commit the oSonce. The term > 
** attempt ” indicaies tbe actual taking of thosa 
Steps which lead immediately to tbe oommis- ' 
siotj of tbe oSence, aphough nothing bo done, ' 
or omitted, wbiob of itself is a necessary con- ' 
etituent of tbe ofl<?nco attempted. QUEEN v. | 
Ramsarun Chowuey,* N.W.P 46. [B., 16 
A. 409 ; Bxpl , 15 A. 173; D., 2 A. 105.] 

. — Attempt—Preparation —There 

1® distinction between tbe commission of an 
oQence, the attempt to commit it and a pte- 
paratioQ to commit it. Preparation, or provid¬ 
ing an opportunity to commit an oQonce, is a 
stage of the proceeding short of attempt, and is 
not puniabable by law. Paira Ram v. 
EMPEROR, 7 P.L R. 1903 = 25 P R. 1902, Cr- 

Prepurafion.—PeeparatioD to 
commit an offence is punishable only when tbe 
preparation is to commit dacoity. Preparation 
to oommit an offeDce and an attempt are 
diet loot; if the actual transaction has oom- 
menoed and would have aided in a crime, if not 
interrupted, there is an attempt. CROWN v. 
Shbra, 18 P.R. 1866, Oe. [B.. 16 Or. L J. 805 
= 98 Iqd. Oas. 986 = 18 O.W N. 498.] 

(13|—Attempf^Prepurafion_The aot of a 

milk-mao in going in the direotioo o! the place 
where the cows are about to be milked with 


Attempt—confint^^d. 

about three gallons of stale milk in his posses¬ 
sion. th* milk being in a can similar to the cans 
in which ibo cows arc milked, amounts only to 
a preparation to adulterato the milk intended 
for saio as fo'>d or drink, but not to an \ttempt. 
SUKHA V. EMl’KESS. 40 P R. 1885. Cr. (B., 14 
P.R. 1914, Cr, = 13 PAV R. 1914=66 T.L.R, 
1014 = 15 Cr. Ij. J. 765 = 23 lud. Cas. 473.] 

(14) — Attempt to abet an o//Vncr —An offence 

can bo abetted, within the nu'ining of s. 109, 
I.P.O., though the whi.'h aro intended 

to be employed are such that it is physically 
impossible that the eflect requisite t> ccus'ituto 
tbe eflonee should bo causoj by them. Sahib 
D iTTA V Empress, 20 P.R. 1885, Cr. ! Con fra 
7 C. 352.] 

(15) — Attempt fo abet-\\> is not lecally impos¬ 
sible to attempt tbe abetment of an oflenco, 
which is provided for in s. 511. There is, 
therefore, no legal ob^^taclc to puaisbing such 
an cfioMce. R, SPIER v. EMPRESS, 49 P.R, 
1887, Cr. 

(16) —Pc’naZ Code, ss. 467, 511— Attempt to 
rommif /orjerp.—Where the first appellant 
pccsouatiog another porsou, accompanied by 
the si’cond appellant, purchased from tbe 
stamp vendor a stamp paper in the name of tbe 
person personated, and tbereup in rtque.^ted a 
petition writer to engross on tbe stamp proper a 
bond by which tbe person personated acknow¬ 
ledged that be bad borrowed a certain amount 
from ibe second appellant and the petition- 
wrii^er took them to tbe ihann, bis suspicions 
beiog arousedi held, that tbe second appollant 
was guilty of an attempt to commit an oQence 
under e* 467. and that tbe firsi appellant was 
guilty of an abetment of the same. QUEEN- 
EMPRKSS V. KalYaN SINGH, 16 A 409^1. 
W.N. 1894, 150. (NAV.PH.C. 1872 40, B.) 
[ft , 25 B 90. 15 Cr. L J. 765 = 23 Ind. Cas. 
473 = 66 PL.R. 19i4 = Mr.R. 1914, Cr. = l3 
P.W.R. 1914, Cr.] 

(17) — Penal Code, $• 307^Aifempt to commit 

murder. —Where a woman of 20 years adminis* 
tered datura to her parents and brother, held, 
that it should be presumed that she was aware 
that death might be caused by tbe administra¬ 
tion of datura, although she might not have 
intended tn kill them, QUEEN EMPRBSS v. 
TULSHA, 20 A. 143 = A W N, 1897, 225. [N. 

F.y 30 A. 668 = A.W.N. 1908, 243 = 8 Cr, L.J. 
383 = 4 M.L.T. 402.J 

( 18 ) —Penaf Codet s. 307^Attempt to commit 
murder^S. 307 of the Penal Code was not 
intended to exhaust all attempts to commit 
murder which could be puniabable under tbe 
Code, but applies only to acts done which are 
capable o( causing death in tbe natural and 
ordinary course of things, if tbe aot took effect, 
in considering, however, an attempt under 
a. 511, it is unnecessary to see whether tbe oaua- 
iog of death was possible or not, if tbe aot was 
completed. In thie caeei the prisoner was 
about to pull the trigger ol a loaded gun which, 
however, was not oappedi though tbe prisoner 
believed it to be ao, when the gun was pulled 
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Attempt— 

from his Z7^iti, there was an attempt 

to murder, not under s, 307, but under s. 511 
couplvd with ss. 299 and 300 of ibc Code. REG, 
V. Francis Cassidy, 4 B HX. Cr. 17. [Diss., 
H A. 3« ; li.. 30 P R 1904, 15 Cr. Bom. L.R. 
991=2 Bom. Cr Gas. 159®14 Cr. LJ 641 = 
21 Ind. CdS, 981 J 

fl9|— AUempt (o covimU inurdet — 
/turt—Pre^Jorafion.—The mere act of bringing 
a suord is net an act of such an approximate 
nature as would amount to an attempt to com* 
mit murder or grievous hurt, although it may 
be a preparation towards the commission of 
seme such nfiente. But. under tho circuDD' 
stance? of the case, it was held that the 
prisoner's act might amount to no assault, as 
it WAS likely to cau?e tho ccmplainant to 
apprehend that the prisoner was about to use 
criminal kre fo him. DATA RAM v. EMBRESS, 
45 P R. 1882. Cr [Dn/.. 30 P.R. 1004, Cr.j 

{20) — AltCfnv^ to viiirder .—The fact that tho 
illegitimate child of 4 Brahman widow was 
found wr>ippcd up in a cluih and with a pot 
turned over b<ad, when the police rushed 
into the room ju^t opened, and the suggestion 
that the luotbcr was interested in killing tho 
child, are nut sufficient cvidcoco to suppt)rt a 
conviction for an atiompt to murder. REG. 
V. ChIMA, 8 B H.C, Cr. 164. 

(21) — t^mu7(ler:—Held {Ormond, J., 
dissiiUxyigl that the offence, which is called 
shortly, in the marginal index to s. 307, Ponal 
Code, “ attempt to murder, ” dees not depend 
at all on the nature of the hurt aotually inflict* 
cd ; it is an (Hen^e which may bo committed 
without inflicting any hurt at all. ae will be 
clear from tho first illustration to the section. 
Though, in most crimes, tbe nature of the 
injuries inflicted is of considerable assistance in 
coming to a finding as to tbe intention with 
which tho liCcui'Cd aefed, yet, such iotentioD 
must also bo deduced from a consideration of 
tho whole facts of the CAse and may even be 
ascertained, in some casss, without reference to 
tbe wounds at all. Kyaw \VE v, KING* 
Emperor. 4 L B R. 3 il, F B, = 9 Cr. L J. 5. 

(22) —Altenipl to murder—AtUmpt to cause 
grievous hurt. —Where tbe accused ran after 
tbe complainant with an axe in bis b^nd and 
raising it to the shoulder when about four 
kadams from tbe complainant, but the axe was 
enatebed away before be could do anything in 
pursuance of that object, held, that tbe accused 
was not guilt y of an attempt to commit murder, 
but was guilty of an attempt to cause grievous 
hurt under s. 511 read with s. 326. JlWAN 
DAS V. Emperor. 30 P.R. 1904, Cr, (4 B.H.C. 
R, 17, 14 A. 38, cited ; 45 P.R. 1882 Cr,, D.) 
[B., 10 Bom* L.R. 84b = 8 Cr, L.J. 281,] 

(23) — Attempt to vturder—Grievous hurt with 
dangerous u^eupons—An attempt to murder 
must not be confounded with causing grievous 
hurt with dargeroug weapons, GHOLAM 
KUSSOOL V. Crown, 82 P.R, 1866, Cr* 


I Attempt — continued, 

' (24)—a knife in a threatening man* 

ner, but without tr^/ing to stab,i/ attempt-^Penal 
Code, s. 511.—In erder to constitute an attempt 
punishable under s. 511, Penal Code, there 
, must be an intention to commit a particular 
• crime, a commencemeot of the cemmission and 
an act done towards the commission. Tbe act 
of raising a knife in a thrcateniDg manner, 

; manifesting an intention to stab, but without 
actually trying to stab, the complainant, (alls 
' short of an attempt to stab, CROWN v. TEA 
Do HLA. 1 L.B R. 264. (7 C. 862, F.) 

(25)- AtUynpt to commit murder—Prepara* 
Lion. —A request to a UHcive doctor by the accu* 
sed for mcaicine lot the purpose of poisoning 
her 5on*in*law was not an attempt to commit 
murder, but svas merely a preparation. But 
' tbo act could be bold to bo an iustigation of the 
I doctor lo abet the accused in tbe commission of 
^ murder, puoisbabic under s. 302 read with 
I s. 116, I.B C. Empress v. bhakhtawar, 
24 P.R. 1882, Cr. 

(2G)— Atteynpl to commit suicide—Causing 
grievous hurt to himseli. —A person cauuot be 
convicted under s. 30D, for emascuUtiug him¬ 
self, CROWN V, Madho Singh, 22 P.R, 1878, 
Cr. 

(27) — Attempt to commit dacoity* —S, 611, 
Penal Code, does not apply to a case of dacoity. 
QUEEN V. KOONEE, 7 W.R. Cr. 48. 

(28) — Attempt to commit house-breakmg.— 

Removiug some projecting tiles from the roof 
of a hoUbo IS not a step towards committing 
house-breaking and consequently is not an 
attempt to commit bouse-brtaking. EMPRESS 
V, TE.JMAN, A.W.N^ 1886, 290. [R., 15 Cr. 

LJ. 765 = 23 Ind.Cas 473 = 60 P.L R. 1914 = 
13P.W.R 1914 = 14 P.R. 1914.) 

(29) —Attempt to commit house trespass, after 

previous conviclitn under Chap. XVll, Penal 
Code—Enhanced —A porson pre¬ 

viously convicted of an oSence under Chap, 
XVH, I.P C.. cannot bo convicted under s. 75, 
I.P.C., and senteucod to an enhanced punish- 
ment lor an niicmpt to ^'ommit an offence 
punishable under s. 456, I P.C. Deva SINGH 
v. Crown, 27 P.R. 1872, Cr. [F , 37 P.R. 
1882, Cr.) 

(30) -'Attempt to commit an offence under 

s. 215, CodetU^^ien complete—Proposal and 

contract distinguished —In order to constitute 
an attempt to commit an oSenoe under s. 215« 
Penal Code, it is not necessary that the person 
who is willing to take and tbe person who is 
willing to give, ibe illegal gratification should 
agree both as to tbe object for which the grati* 
ficatioQ is to be given and also as to the shape 
or form the gratification is to take. When once 
a proposal has been made for tbe payment of 
an illegal gratification.whether it is completed 
by an agreement or not, tbo offence of an 
attempt to commit an ofience under e. 215 is 
complete. Proposals as defined in s 2 of the 
Contract Act are attempts to complete an agree¬ 
ment, or in other words, to arrive at tbe 
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Attempt— continued, 

mutaall; expressed view of two wills whereby 
the legal bood, called a cootraot, is constituted. 
KiNG-EMrEROR V. NGA Nya, 2 L.B R. 310. 
(20 A. 399, Diss.) 

(3ll—Penal Coie, S5, 379. 511— Ai(ent}A to 
//te/t.—Trying to open a gate for the 
purpose of stealing pome paddy is an act done 
towards the commission of the offence of tb*^ft, 
whiob was admittedly their object. They can 
be Qonvictod, therefore, under s. 511 and s. 370 
of I P.C. Queen-Empress V. Noa Pa Dauk, 
U.B.R. 1892—1896. Vol. I, 293. 

(32) — Fabricating iahe evidence — Attempt.— 
Where the facts showed that the accused had I 
dug a bole, intending to place salt therein, so 
that the disoivcry n( the salt $o placed might ' 
be used in evidence against his enemy in a 
judicial proccoJiug, he would be guilty of an ; 
attempt to fabricate false evidence. QUEEN v, 
NUNDA, 4 N.W.P, 133. 

(33) —Pahiic seri;aHt preparing an incorrect 
document—Attempt to cheat —If after framing ^ 
an incorrect dooameot coining under the pro¬ 
visions of ^ 218, I.P.C., the public servant 
submits the docutnent, with intent thereby to | 
procure credit for payment of m ^rc than, t > bis 
own knowledge, is due to him, all cbo eloments 
of an attempt to cheat, in jts simple oraggri* 
vatod form, would be present; but it does not ' 
follow that, bdcaujQ there wis uo complete 
oSence to cbo\t, tb^ro was no complete oOence. 
Megraj V, Empress, 13 P R. i88i. Cr. (ft , 

14 P.R. 1014, Or, = 13 P W.R 1914 = GG P.L.R. 
1914=15 Cr. L J. 705 = 23 Ind. Cas. 47 4,] 

(34) —P^Hof Code, $. 511— AUemjH to cheats 
^i’here a person foretvarnci—False cioiiu for 
payment of lost curre^icy notes —Aa accu^oJ 
person sent to the Cucroncy Orhee at Calcutta 
a letter enclosing two h^ll currency notes, 
stating that the other halves were lost, aod 
asking what stop^ should be takou for the 
reoovocy of ibo money. The Currency Office 
caused a search to be made aud came to know 
that the amount of the notes had been paid to 
the bolder of the other halves. However, the 
usual form of claim was sent to the accused 
person to be filled up and sent to the office, 
although the office never contemplattid pay- 
mont. The accused, after filling up the form, 
sent it to the office. £r^fd, that the accused 
was guilty of an attempt to ch^at by sending 
up the claim form filled up. although the first 
letter was a mere letter of enquiry and did not 
amo^anttoan attempt. [R., 8 C.W.N. 784, 

14 P.R. l914,Cf. = 13P.W-R. 1914, Or. =66 P, 
L.R. 19i4 = 16 0r.L.J. 765 = 23 Ind. Cas. 473.] 

A man may attempt to cheat, although the 
person he attempts to cheat is forewarned and 
10 , therefore, not cheated. GOVERNMENT OP 
Bengal v Umesb Chunder Mittbb 16 C. 
810. (11 Cox. 0. 0. 670, J?.) 

(86)-Penai Code. «. 417, 511-Altempt to 
eheat^Aitempt distinguished from preparation. 
—The accused^ at the Central Octroi Office iu 
Mathura, falsely represented that three kuppas 


Attempt —continued. 

(skin vesc^cls), which were then and there 
produced, contained ghi, whereas only two 
contained giii and tho third contained oil ; iho 
object of this fal.5o rcpre.seniation was to obtaiu 
a certificate entitling him to a refund of oefroi 
duty on the three kur^pas of ghi, which would 
have amounted to 30 anria«, insicad of the 
proper refund, which would have been 25 annas 
only. It was alleged uy tho pio>;ccutioi] that, 
prior to granting tho refund c« rlilicato. tho 
octroi officers found nut. after ciaminirg the 
contents of the three kupva$. that tho aecusod's 
statement false. The procedure in cifo 
of a refund of octroi at Mathura wj>s, that tho 
Central Office, on satisfying lliat tho 

articles produced were, what thny were said 
to be. granted a certificate which used to be 
endorsed by tho outpost dork, when he p4--ed 
the goods out of tho town. The owner wt.uld 
take back tho certificate so to the 

Central Office, whoro these corlificate^ used to 
bo encashed once a week. Held, even 

assuming that the accused h id falsely reprosont- 
od tho co'iJent> of tho kuppts a - ho b id 

not c'implotel an attempt to ehcit, but only 
had made i proparation for oheati ili, for, before 
tho unio 'U presentation on a Silurday, ho 
might have vltorod bis mind even from prudooce, 
if not fri»m penitence, and torn up the certifi¬ 
cate. arid no cheating could then hiVc happened. 
QUERN KMPRESS V. DHUNUf, 8 A. 303 = A. W. 
N. 1885. 125 [ft., 15 A. 173, U.B.R 1892 — 

1896, 191, 25 B. 90, 2 A.L.J. 718], 

(36) — Attempt to commit adjilfery^Attempt 

disdnoutshed from Preparation or 

providing an opportuoivy being a stage of the 
providiiiri short of an attempt. U not punish¬ 
able by law. An opportunity made for s xaal 
iutorcourso by a married woman going to tbo 
accu^od'i) shop, the object boiog fru*«trated by 
people following her and besieging tho shop, was 
held to he a mere preparation. P.MRr\ R\m v. 
Emperor. 25 P.R. 1902, 0r.»7 P L.R. 1903. 
(13 P R. 1879. Cr., F.) [ft., 14 P.R. 1914, Or = 
13 P.W.R. 1914=66 P L.R 1914*15 Cr. L.J, 
765 = 23 Ind. Cas. 473]. 

(37) — Attempt to commit adultery — Pr^pa^ 
ration.—From tbe moment when an iotoDtion 
is formed to commit an offence, every act done 
to ficilitate tbe commission of tbe oSeoco with 
that object is in one sense act douo towards 
tbe commission of the offence/' but the doing 
of every such act does not constitute an attempt 
to commit tho oSeDco. lo is in every case a 
question depending upon the oiroumstaoces 
whether a particular act done (with tbe re¬ 
quisite intention) towards tbe commission of 
an offence, is sufficiently proiimate towards its 
commission to constitute an attempt, or is so 
remote as to merely constitute a preparation 
for its commission* Where a woman brought 
to a house (or tbe purpose of having sexual 
inteioourse with tbe accused, was taken out of 
tbe bouse by her husband, before the accused 
bad sexual intercourse with her, held, that tbe 
accused had nob pansed beyond the stage of 
preparation, and that the conviction, therefore, 
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Attera pt— continued, 

for attcmpc to commit adultery was not 
Ghulam Maiiombd V, Crown, 13 P R. 
1879. Cr. [F . 25 P.R. 1902 ; R., 14 P.R. 1914 
Cr*13J\\V.R ]911=6G P.L.R. 1914 = 15 Cr. 
L.J. 705 = 23 lod, Cas. 473J. 

{'i>i)^Pennl Code. ss. 376, 511 —Attempt to 
commit ropi ^Proof of pottncij.-^lw India, the 
poteocy of a person who is charged with coto- 
mittiog rape or attemptitig to commit rape has 
to bo proved by evidence in each case. A per¬ 
son proved to have the power of erection must 
be presumed to be physically capable of com¬ 
mitting rape. QUBKN EMPRESS v. GOI'aLA 
birt Rama. Rat. Un, Cr. C. 865 = Cr. Rg. 31 of 
1896. 

(39)—Pe»ti Cn-ie. s 491—.4<(cmpMo co»n)u< 
liffnmy — Pubhshing the bann-s.—Tbe C'iu^ing 
of cho publication of the banns of marriage is 
not an attempt to marry, but only a prepara¬ 
tion for -nJcU ao attempt. QuEtlN v. PETER¬ 
SON, I A. 316. 

( 10 ) — to commit mischief.~~T!h6 pos¬ 
session of an instrurneut to commit mischief by 
Ore and the gjiog about of the person with it 
are suflicioDt to raise a presumption that he 
intended to commit iho act, and had already 
begun to move towards the exoeution. Tho«e 
factrt arc sufTicicnt to constitute an attempt. 
QUEEN V. UOY.^L Bawui, 3 B.L R.A.C. 55. 

(41)—Penni Code. ss. 328 and 5U.—Admi¬ 
nistering a h iTJnfxss subsfancs belicvinq it to be 
poison.—All attempt to commit an offence, as 
dehned in s. 511, I.P.C,, means not merely an 
act with the intention to commit an nflouce 
which is unsuccessful because it could not 
possibly result in the completion of the offence, 
6u( an act dotie taioards the commission of the 
offence, that is to say, the offence remains 
incomplete, only because something yet remains 
to be done, which the person intending to 
commit the offence is unable to do by reaaon of 
circumstances independent of his own volition. 
An action complete in itself and not constitu¬ 
ting an offence did not constitute an “ altemifl 
to commit an offence, e. g., as the administra¬ 
tion of a harmless substance which the accused 
wrongly believed to be poison. EMPRESS 
V. MUSSAMMAT RUPSIR Panko. 9C.P.L.R. 
11, Cp. (4 B.a.O- 17. Cr.. Diss.\ 11 B. 376.14 A. 
38. R.) 

(^2)—-Attempt to evade payment of Raibvay 
fare— Attempt to cheat—Railway Act XVIU of 
1854.—A mere attempt to evade the payment 
of fare is puai.sbable under the provisions of 
the Railway Act (XVIII of 1851). But to 
evade payment by the production of an old 
pass, altered as to the date and the number of 
persons, amounts to the ofiance of attempt¬ 
ing to cheat. Crown v. Qunpat, 6 P.R. 
186B, Cr. 

( 43 )—Attempt to commit a»» of/ence—Whipping 
Act, 9 - 2.-8. 2 of the Whipping Aot refers to 
the commission of offences and not to attempts 
to commit ofienoes, e. g., an attempt to commit 


Attempt — continued. 

theft. Empress v. Jaqroo Chamab, 12 
CP.L.R.Cr. 1. 

(44)— Penal Code, ss. 108-4, 109, 372. 511— 
Intention—Preparatio7i—Disposal of minor girl 
for immoral purposes effected outside British 
India —jurisdiction of British Courts — Crim. 
Pro. Code, 1099. s. lS8~Political Agent's 
certificate-—'Mete intention noc followed by 
ao act cannot constitute an offence. An 
indirect preparation, which does not amount 
to an act which can be held to be a commence* 
meot of the offence, docs not constitute 
either a principal ofionco or an attempt ot 
abetment of the same. 119 B. 105, B.) 

The charge against the first aooused was that 
she took a minor girl of 16 years ftomSholaput 
to Tuljapur (in the Niz»m’s territory) to dedi* 
cate her to the Goddess Amba. with tbe inteut 
of employing or using the girl, or knowing it to 
be likely that tbe girl would be employed or 
used, for the purposes of prostitution, and the 
second accused was charged with having direct¬ 
ed tbe first accused to do so. Held that the 
intention of either accused, while they were 
staying at Sbolapur did not constitute any 
offence, and their removal with the girl to 
Tuljipur did not, by itself, constitute an 
abeiment, The second accused was. therefore, 
not guilty of abetment uoder s. 108*A, I.P.C, 
Held, also, that the British Courts had no 
jurisdiction over the offence of the disposal of the 
girl in Tuljapur in the absence of a certificate 
of the Political Agent or the sanction of tbe 
Local Govornraeot as required by s. 198 
Cr P. c. Queen-Empress v. Baku, 24 B. 
287 = 1 Bom. L. R. 678 (5 M. 23. 13 M. 423, 

13 B. 147. 14 B. 227, 6 B. 122, 2 A. 218, 19 A. 
109. Rat. Un. Cr. C. 773, B.) 

See AliETMBNT. 24 P.R 1882. 

See ACT XVIII OF 1854, 9. 3, Rat. Un. Cr. 
C. 123. 

See ACT VI OP 1864, e. 2. L.B.R. 1872—1992, 
399. 

See ACT VI OF 1864, s, 3, 3 B.H.C. Cr. 37. 

To commit adulterv — See ADULTERY, 1 
Weir. 569. 

See Cheating—GENERAL, 2 A.L.J. 718= 

2 Cr. L.J. 788. 

At cheating—False representation to plea¬ 
der—Damage (or barm in mind, reputation— 
Complainant, position of— See CHEATING— 
GENERAL. 7 C. L. J. 375 = 12 C.W.N. 750 = 7 
Cr. L.J. 342. 

To oheat—See CHEATING — GENERAL, 
Bat. Un. Cr 470. 

Attempt to cheat— See CHEATING—FALSE 
PERSONATION, 9 C.W.N. 764 = 2 Gt. L.J. 422. 

See Criminal Intimidation, il B. 376. 

See Crim. Pro. Code, 1898, ss. 236, 2S7, i 
L.B.B. 221. 

See Crim. Pro. Code, 1898, 8.436,12 Bom. 
L.R. 21. 

See Crim. Fro. Code, 1898, s. 562, 3 L.6* 
[ R. 30. 
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Attempt— conlinued. 

See Criminal Trespass, 15 P. R. 1907. Cr. 

= 44 P.W.R. 1907 = 6 Cr. L.J. 144 = 56 P.L,R. 
1909. 

Sse CULPABLE Homicide. 18 C. 484. 

See False Evidence, U.B.R. 1392-1896, 
Vol. I. 191. 

See HOUSE-BREAKING, 8 B)m. L. R. 855- 
4 Ct. L.J. 450. 

See PEN.alCODE, 99. 75. 511. 14 P.R 190G, 

0t. = 12 P.L.R. 1907 = 15 P.W.R. 1907.Ct.=5 
Ct. L.J. 85. 

See Penal Code, ss. 85. 86. 397,393. 6 L-B. 

R. 100 = 5 Bur. L.T. 193=17 Ind. Cas. 600=13 
Ct. L.J. 864. F.B. 

See PENAL Code. s 9. 107. 109, 379, 392 and 
393. 18 P R. 1879, Ot. 

Proot ol publication of seditiouJ mattoi 
What amounts to. to commit sedition—Sec 

Penal Code, s. i2i-a, 39 c. 522 = 16 ind. 
Cas. 327 = l3Cr. L.J. 679. 

See PEN.aL CODE, as. 124.A. 153, 153-A and 
605. 14 P.W.R. 1907, Cr. =5 Cr.L-J. 439 = 2 M. 
L.T. 272=10 P.R. Or. 1907. 

See Penal Code, a. I 6 I, 2 A. 253. 

See PENAL CODE, 83. 302, 307. 15 B. 194. 

See PENAL CODE, 8. 307. 14 A. 38 = A.W.N. 
1831. 170. 4 L.B.R 311. F.B. =9 Cr.L. J. 11. 

See PENAL CODE, es. 307. 308, L.B.R. 
1872—1892. 466. 

See PENAL CODE, sa. 307, 511, 14 A. 38 = A. 
W.N. 1891, 176. 

To commit murder—See PENAL CODE, 

8. 309, Rat. Ud. Ct. C. 188. 

Suicide—Leaping into well to avoid Police 
torture-See PENAL CODE, s. 309, 14 Bom. 
L.R. 116 = 1 Bom. Ct. C. 87 = 14 Ind. Oas. 598 = 
13 Cr.L. J. 246, 

See PENAL CODE, 8.309, 8 M. 5 = 1 Weir 
330. 

At tape—See PENAL CODE, e. 354, U.B. 
R. 1897—1901, Vol. I. 325. 

See Penal CODE, sa. 354, 375 and 611, 5 
B. 403. 

Rape—Difierenoe between — to rape and 
assault to outrage modest;—First report to the 
Polioe—See Penal Code, bb. 354, 376, 611, 
42 P.W.R. 1910, Ot. 

To cheat—Dishonest intention—Faots proved 
not suMoient to support oonviotion—Svidence 
gone into in revision—See PENAL CODE, 
BS. 416. 417. 511, 17 O.W.N. 294= 18 Ind. Caa. 
680-14 Cr.L.J. 120. 

See PENAL Code, bb. 417. 468, 611, 25 M. 
726 = 1 Weir 481-12 M.L.J. 68. 

What amounts to—or pteparation to cheat— 
See PENAL CODE, es. 420, 416. 417, 511, 10 
P.R. 1918, GC.-14 Ot.L.J. 436 = 20 Ind. Oas. 
696 = 80 P W.R. 1918, Oc. = 2g9 P.L.R. 1913. 

See Penal Code, bs. 420 . Sll, 15 Bom. L. 
B. 668 = 2 Bom. Or. 0. 80 = 14 Oe.L.J. 433 = 20 
Ind. Oas. 693. 

Dsfioitioo of ' attempt ’—See Penal Code, 
88. 457. 442, 879. 611, 24 P.B. 1914. Or. 

69 


Attempt—conchi tied. 

House-breaking—Preparation—Burglars dig¬ 
ging a bole in a wall but not digging it through 
owing to interruption by third parties— See 
Penal code. sb. 457, 511, i5 Bdui. L R. 564 
= 2Bim. Cr. C. 76 = 14 Cr LJ. 451 = 20 Ind. 
C.as. 611=37 B. 553. 

See PENAL Code, rs. IGl, 1G5. 4G8, 415. 417 
and 511, 8 C.W N. 278- 

See QUARANTINE. Rat. Uo. Cr. C. 9G6. 

At murder—Liability for act done—Conse¬ 
quences intended not happening—Acoident — 
See REFERENCE TO HIGH COURT, 9 C.L.J. 
43i = 2 Ind. Cas. 593. 

To commit theft — See SeCURITA' PRO¬ 
CEEDINGS, Rat. Un, Cr. C. Gi2 = Cr. Rg. 15 
of 1892. 

See Sedition, 2 Bom. L R- 301- 

See. SENTENCE—ENH ANCEMENT OF SEN¬ 
TENCE. 14 P R- lOOG. Ct.=5 Cr. L.J. 85 = 12 
P.L.R. 1907 = 15 P.W.R. 1907, Cr. 

To commit oxt irtion — S^e SENTENCE- 
ENHANCEMENT OF SENTENCE. L.B.R, 1893 
— 1900. 496. 

Se* SENTENCE— IMPRISON-MENT-Gene¬ 
ral. 3 W.R. Ct. 59. 

See SENTENCE—SENTENCE AFTER PRBVI- 
OUS CONVICTION. 17 A. 120 = A.W.N. 1895, 
22. 11 C. 357. 

Previous conviction for theft—Subsequent 
charge of attempt to commit theft—Enhanced 
punishmont-See SENTENCE — SENTENCE 
AFTER PREVIOUS CONVICTION, 5 B. 140. 

See WAGING WAR AGAINST THE QUEEN. 
L.B.R. 1872—1892, 158. 

Attendance of WitcesacB. 

See WITNESS, 

( 1 ) -Crim.iPro- Code. 1898, s. 145— IFiOiess.— 
In a proceeding under a. 145 of the Grim. Pro. 
Code, it is not obligatory on the Magistrate to 
enforce the attendance of any witness at the 
instance of the parties. HaRENDRA KUMAR 
BOSE v. GIRISH CHANDRA MlTRA, 7 lod. 
Cas 798 = 38 C. 24 = 11 Cr. L.J. 530. 

Attestation. 

Of Migistrate— See EVIDENCE—GENERAL, 
11 W.R. Cr. 39 = 7 B.L R. 67. note. 12 W.R. 
Or. 51. 

Attorney. 

See LEGAL PbACTITIONERB—ATTORNEY. 
Aaotlon Sale- 

Betting on figures of auction — See BOM. 
ACT IV OF 1887, 88. 3, 4 and 6, 26 B. 633 = 4 
Bom. L.R. 271. 

Bidding at auction without intending to 
purchase — See CONTEMPT OF LAWFUL 
AUTHORITY, 3 W R. Ct. 33. 

Aatrefois Acquit, Plea of. 

See OBIM. Pro. Code, 1698, a. 403. 

XXV of 1861, 8- 66—Pfincipf# o/.— 
Where the accused was once acquitted of an 
ofieooe. held that be was not liable to be tried 
again for the same offence and that bis second 
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Autrefois Acquit. Plea of-^contimced. 

conviction was, therefore, under s. 55, Act XXV 
of ISGI, illegal. GOVERNMENT v. DOULAT, 
2 Agra 3, Cr. 

Principle of. —Where a former trial is 
set aside on the ground of want of jurisdiction 
aiid iUegality, such «a setting aside is not a bar 
to a second trial. QUERN v. JIUSSAUDT 
Ml THOOR ^PERSHAD PANDAY, 2 W.R.Cr. 9. 

(3)— Crim. Pro, Code, ISGl, $, 55 —Previmis 
nc'/uiCinl. — Discharge of a prisoner by the 
Sessions Court for illegality and irregularity of 
procedure is no bar, under s. 55 of the Code of 
Criminal Procedure, to his being subsequently 
tried and convicted of tho same oflence, QuEEN 
V. Wahrd ALI. 13 W-R- Cr. 42. 

{i)^AcqiiU(al^Discharge —Second Irinl ,—An 
order for the tcloaseof the acouscdias being not 
guilty, amounts to an acquittal and not a dis* 
charge; such an order would exempt the pri* 
sooer from a second trial for the «ame offence, 
BamJOY SUHMAU V. MIRZA ALI, 18 W.R. Cr. 
10 

(5) —nnd receiving stolen property— 
Fresh /rial.—The more fact of a person*s having 
OQCO been acquitted of the charge of stealing any 
property does not of itself prevent his trial at 
any future time on the charge of receiving the 
same property knowing it to be stolen. QUEEN 
V Nyaz ALI, 23 W.R, Cr. 47. 

(G) —and crimvial trespass,—The 
dismissal by one Court of a charge of rioting 
instituted by the police is no bar to the trial 
by anotber Court of a charge of criminal tres¬ 
pass instituted by a third person, although tho 
two charges may substantially refer to the same 
occurrence. QUEEN v. MORLY SHEIKH, 6 
W R, Cr. 51. 

(7)— Forgery, — P was tried on a charge of 
forging, cto.. document A. and acquitted. In 
order to prove the charge, ovidonco was given 
in respect of another document B, wbioh was 
also alleged to have been forged, and the prose¬ 
cutor mainly based his case on the alleged 
exact resemblance botwoen the signatures to A 
and B, both of which, it was said^ exactly re¬ 
sembled a third signature admitted to be 
genuine. Bcld that the acquittal in respect of 
A did not operate as an acquittal in respect of 
the document B, so as to enable the accused to 
picad autrefois acquit, RBG v. DwaRKA 
Nauth Dutt, 2 lod. Jor. N-S. 67=*7 W.R. 
Cr. 13- 

{q)—Crim. Pro. Code (1872), ss. 455, 456,460 
—Previous acquittal of some of the accused and 
com^nittal of others—High Court's order for re¬ 
trial on appeal from convicted persons, effect 
of- —Where a ^lagistrate acquitted some of the 
accused and convicted the remaining two of 
grievous hurt, and the Sessions Judge, on ap¬ 
peal by the latter, bolding that they had been 
guilty of an attempt to murder, seferred the 
case to the High Court, which ordered a new 
trial, held that the proceedings taken against all 
the five accused, though the order referred only I 
to the two who appealed from their conviotion I 
was valid, and the plea of autrefois convict and I 
autrefois acquit could not be urged by any of I 


Antrefols Acquit. Plea of—continued^ 

them as an answer to the charge of an attempt 
to murder. QuEEN v. Panna, 7 N.W.P. 371, 

(9) —Grim- Pro. Code (1898), ss, 1 and 403— 
Bombay Act V of 1878, ss. 3 (5), 5G—Acquittal 
by competent Magistrate—Re4rial. —Where a 
Magistrate of the Second Class, who has, under 
83. 3 (5), 5G, Bombay Act V of 1878, jurisdiotion 
to try an offence against Act V of 1878, has 
acquitted tho person so charged, no re trial can 
bo hold on tho same charge, unless the acquit¬ 
tal has been set aside on an appeal by tho 
Government. QUBKN-EilPRESS v. GUSTADJI 
Barjorji, 10 B. 181. [B., 1 Bom. L.R. 15.) 

(10) —Griyjt. Pro,Code, ss. 247* iOZ—Effect of 
dismissal under s. 247—.4cc«ssd scry^d with 
process in summons case—Absence of accused — 
Effect—* Tried,meayiing of, in $. 403.— 
The word “ tried ” in s. 403 is not confined to 
decision of the case on the merits, so far at 
least as proceedings under s. 247 are concern¬ 
ed. There is therefore no reason for saying 
that an accused, who has been served with 
process in a summons case and does not appear, 
is not entitled to the full benefit of an acquittal, 
when tho case against him has been dismissed 
under s. 247. In re GUGGILaPU PadDAYA 
OF Palakol, 9 M.L.T. 93s9 lod. Gas. 253 
12 Cr. L.J. 41»34 H. 253. 

(11) —Cri^u. Pro, Code, s. 403— Acquittal — 
Some accused charged with others—Acquitted in 
previous trial—Whether bars trial of others 
subsequently captured —Snine transaction—High 
Court —Potyers of interference. —Where some 
out of several persons charged with offences 
under se. 148, 3*26 and 302, I.P.C., were placed 
on trial and acquitted, and where subsequently 
five others implicated in the same tratisacbion 
were captured atid put upon their trial. Held, 
that the acquittal under s 403, Crim. Pro. 
Code of the accused who were trie! previously, 
is DO bar for the trial on the samo charges of the 
persons subsequently arrested. Where, in the 
first trial, the Sessions Judge, having dis¬ 
believed the evidence, acquitted the accused 
and expressed an opinion that the tacts and 
oircumstances suggested to him a very strong 
doubt as to the truth of the prosecution story, 
but nevertheless came to the conclusion that a 
riot did take place in which one person was 
killed^ the High Court refused to interfere with 
the pending prosecution of the persona who 
were subsequently captured and put upon trial. 
Kokai sardar V. Mehek Khan, 37 C. 680 
*7 lod. Caa. 932 = 11 Cr L J. 5*1. (7 C.W.N. 
493, D.) 

Sec ACQUITTAL, I W.R. Cr. Letters, 10. 

See Bur. act III of 1898, ss. 92 (1, 2, 3), 
180, 6 L.B.R, 12=9 Cr. L J. 678 = 2 Ind. Cas. 
357, 

See Crim, Pro. Code, 1898, ss. 247, 403 
(1), 2 C.LJ. 622 = 3 Cr. L.J. 115. 

See Crim Pro. Code. 1898, ss. 253, 366, 
367, 437, 31 M. 543 = 5 M-L,T. 184 = 9 Or. L.J. 
80. 

Plea of—Validity—Ssa Crim. Pro. Code, 
1898, ss, 403, 305, 308, 271, 272, 18 O.W.N. 
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AatrefoU Acquit. Plea of—concluded. 

723 = 15 Ct. L.J. 460 = 24 lod. Caa. 340*41 
0. 1072. 

See CBlil. Pro. CODE, 1998, s. 423, 22 C. 
377. 

See GRIM. Pro. CODE, 1893. ss. 437, 203. 
12 A.L.J. 1 = 15 Cr. L.J. 1 = 22 lod. Cas. 146 = 
36 A. 53. 

See Discharge of Accused. 3i M. 543 = 
5M.L.T. 184 = 9 Cr. L.J. 80, 12 M. 35=2 Weir 
457 = ‘2 Weir 054, 

Apolication of, dootrinc ol—Burden of proof 
—Sec PENAL Code, ss. 182, 211, l5Cr. L.J. 
672 = 25 lod. Cas. 1000. 

See PENAL CODE, S. 352, 7 B.L.R. App. 25 
= 16 W.R. Cr. 3. 

Autrefois Convict. Plea of. 

See CriM. PRO. CODE. 1899. a. 403. 
(D—DeparifTtental punishmcnl — Subsequent 
punishment by Magistrate—Compelenry. —A 
judioially inflicted cannot bo remitted, if it is not 
in itself an improper one. Departmental punish¬ 
ment cannot withdraw a wtooR-doer Irom the 
cognizance of the ordinary Courts, or relieve 
him from the penalties provided by the law. 
The fine imposed dopartmentally can probably 
be remitted dopartmentally. QUEEN-EmPRESS 

V. Bamsaik, Rat. Uo. Cr. C. 318 = Cr. Rg. 6 
of 1887. 

See ACT XIII OF 1859. s. 2, 21 C. 262. 

See AUTREFOIS ACQUIT, PLEA OF, 7 
N.W.P. 371. 

See CRIM.PRO. code. 1898. ss. 235 and 403. 
A.W.N. 1906. 32-3 A.L.J. 2 = 3 Cr. L.J. 93, 


Bail. 

See Bail Bond. 

See Crim. pro. Code. 1898, ss, 496-498. 

(l)_Grnnti «/7 of hiU in appeal—Practice .— 
A convicted person should not be admitted to 
bail where the chance of bis acquittal depends 
on a mere technical ground. In re OLIVE 
DURANT. Rat. Un. Cr. C. 480. 


(-2) —Ttcleasc on bail oj accused—Grounds upon 
which release may be ordered.—Tho question, 
whether an appeal should be admitted is not 
the same as the question whether an appellant 
should be released on bail, and Criminal 
Courts, to which applications for release on bail 
ate made before the appeal is beaid, must 
always boon guard, lost they should fall into tbo 
errf^r of prejudging the case before the appeal 
is heard, or lest, to avoid this danger, they 
should fall into the habit of passing indis- 
enmioate orders for release ou bail without 
any real consideration of the grounds upon 
which such release may he properly ordered. 
The main questions for consideration when an 
application lot release on bail is made by an 
appellant who stands convicted and sentenced 
by a Court of competent jurisdiction are, 
where, upon perusal of the judgment or the 
record and the petition of appeal, prima facie 
ground is disclosed for substantial doubt whe¬ 
ther the coDviotioo or sentence can be main¬ 
tained. or, secondly, whether circumstances 
beyond the control of the appellant are likely 
to delay the decision of the appeal for an un¬ 
reasonable time. MAHOMED RAHAMAT ALLY 
* __* /-.x.v.vir. T. n p laos—lflOO. 235. 


Award. 

See ARBITRATION, 1 Agra 45. 

See Grim. Pro. Code, 1899, s. 476, 8 A-L. 
J. 240. 

Bad Character. 

See evidence. 

See Evidence act, 1872, ss. 53, 65. 

(1)—Reletiancv of evidence of accused's previ¬ 
ous cliarocfer.—Where evidence of the good 
character of an accused person has not been 
given, evidence of his piovicus bad character 
is irrelevant at any stage of a criminal pcooesd- 
ing as covered by the explanation to s. 54, Evi¬ 
dence Act. IDA V. Empress. 15 P-R-1888, F.B. 

('I)—Relevancy o1 previous conviction — Evi¬ 
dence Act, 83. 14, 43,64.—Except for the pur¬ 
pose of awarding enhanced punishment in otses 
falling within the provisions of s. 75, Penal 
Code, evidence of previous convictions now 
stands upon the same footing, as regards ad¬ 
missibility, as other evidence of bad character. 
Such evidence is only relevant where the accus¬ 
ed has shown that be has a good obaraoter or 
where the bad character of any person is itself 
a fact in issue (s, 64, Evidence Act), or where 
the exietence of tbo judgment of conviction is 
itself a faot in issue, or relevant under some 
other provision of the Evidence Aot (vide s. 43), 
such as B. 14 ots. 8, and possibly oeitain other 
sections referring to the relevancy of faots. 
WABIB V. EMPRESS, 7 P R. 1895, Or. 


(3)_Crm Pro. Code—Application for bail— 
When bail may be granted,—la this case the 
accused, who was a Deputy Tahsildar. was 
charged before the Head Assistant Magistrate 
of Cbiltore with the oflence of criminal mis¬ 
appropriation. He was at first on bail ; but 
after the examination in chiol of a few witness¬ 
es for the prosecution, the Magistrate can¬ 
celled tbo bail and remanded tbo accused to 

jail. When the accused again applied for bail, 

the Magistrate refused it without recording any 
reasons. The accused now applied to tbe High 
Court for bail. Considering (1) that tbe ofience 
was said to have been committed more than a 
year and a half before the date of the complaint. 
(2; that it was doubtful whether, assuming the 
faots stated by the prosecution to be true, any 
ofience was committed at all by the accused, 
and (3) that no reasons whatever were given by 
the Magistrate for cancelling tbo original bail, 
tbo High Court directed the release of the 
accused on sufficient bail being furnished. 
CHENQALRAYA PiLLAI v. EmPEROR, 1811, 
2 M.W.N. 138=12 Op. L.J. 603 = 12 Ind. Cas. 
223. 

( 4 )—Grim. Pro. Code (1898), s. 497—Bail- 
Grant of bail in non-bailable offences—Practice. 

_The rule in respect of non-bailable offences is 

that bail is not tc be taken except in special 
oitoamstances. EMPEROR v. Nbnsi Hans- 
I BAJ. 8 Bom. L.R. 420=3 Cr. L.J. 499. 
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Ball— continued. 

(5) — Pfo. Code, (1898), s. 498— Bail — 

No}i.bailable o(/o7ices .— An accuseil person 
ought to be relp»sed on bail until reasonable 
grounds are made out on the evidence for 
believing, him to bo guilty. In re JOHUB 
Mull. IOC.W.N 1093 = 4 Cr. L.J. 221. [F., 

36 G 174 = 13 C.W.N. 51 = 9 Cr. L J. 409 = 
4 M.L.T. 432. 1 Ind, Gas. 910 ; R., 13 C.W.N. 
43.] 

(6) —Dts.'refioH ol High Couvl or Court of 
Session as to granting of biil—Crim. Pro. 
Cods (1898). s. 493.—8. 498, Grim. Pro Cods, 
gives tbo High Court or Court of Session an 
unlimited judicial discretion with an applica* 
tion for admission to bail. GROWN v. 
EBBAHIM AHMCD DaWOOD.IEE, 1 L.B R. 
62. 

(7) —CriHi. Fro- Cod’., s 493—/’/■ovisioH as 
to bail —Discretion of High Court or Court of 
Sessions.—3- 498 of tbo Code of Criminal Proce¬ 
dure gives the Court of Ssssious and High 
Court very wide p )\vers to admit an accused to 
bail even when be is charged with a noj-hail- 
able oSonco. The admission to bail is a matter 
within the discretion of the Sessions Judge- In 
this case the Judge having exercised bis discre¬ 
tion with proper care, the High Court refused 
to interfere. KING-E.MPEROR v. BaDRI 
Fbvsau. 5 A.L J. 419, Cr. = A.W.N. 1903. 19S 
»6 Cr.L J. 49. 

(8) —CVi»i. Pro. Code (1872), s. 125—Won- 
bailable case —Admission to bail by Police officer. 
—A Police olKcor reports for the orders of a 
Magistrate a nou-bailable case under s. 125, 
Crim. Pro. Code, admitting the accused to bail, 
there boing in the Police officer's opinion, no 
sufficient evidence to justify the immediate 
transmission of the accused to the Magistrate. 
The Mtgistrato, however, considers that the 
evidence does establish a prima facie case, and 
be, accordingly, orders its committal to him : 
Resolved, that the admission to bail by the 
Police under s. 125 of the Code being a purely 
provisional arrangement, when the Magistrate 
determines that there is a prima facie case of a 
DOD-bailable oSenoe, the accused should be re- 
arrested and forwarded to the Magistrate in 

custody. Ratnagibi Magistrate’s letter, 
NO. 675. Rat. Oo. Cr. C. 121. 

( 9 ) —Sufficiency of bail—Duty of the Court- 
Duty of testing sujfficitney of bail not to he 
entrusted to police.—If the Court admits a man 
to bail, it is of course at liberty to call for a 
report from the Police as to the suffioienoy of 
the bail, but the duty of deoiding as to the 
suffioienoy or otherwise is with the Court itself, 
and not with the Police. If such duties are 
irregularly entrusted to the Police, two dangers 
are likely to arise: first, a Police officer may 
flometimes be unsorupulous enough to take 
advantage of the power entrusted to him for 
the purpose of extortion; secondly, the bringing 
of false charges against the Police, QUBBN- 
Empressv. GAYITBI prosunno Qhosal, 
18 0. 488. 


Bail—confinued. 

(10) -Bail, effect of. —A person who is releas¬ 
ed on bail cannot be regarded as under imprison, 
menc so long as he is on bail, though it might 
nothave the ef! sot of restoring complete freedom. 

Mahammad yusofuddin V. Secretary of 
Bt.ate FOB India, 30 C. 872 P.C.=80 I A. 
154 = 7 C.W.N. 729 = 5 Bom. L R. 490 = 8 Sar. 
903. 

(Ill— Arrest of accused perso7i — Applicalio7i 
for bail—Evidence 7iecessary to remand the 
accused person to custody. —Whore an accused 
person, after bis arrest, applies for bail, evidence 
should bo given on which che Magistrate could, 
in the exorcise of bis discretion, determine 
whether for the ends of justice it is necessary 
to detain the accused in custody. It will not 
be necessary on the first occasion accused per¬ 
sons are produced before the Court to go fully 
into the charge ; it is ordinarily suffioient to 
show by the evidence of a Police officer that the 
Police are in possession of information which 
they believe to be reliable, that an ofienoe has 
been committed and that the accused are con¬ 
cerned in its commission. When the accused 
are brought up after a remand, some direct 
evidence of the oonneobion of the accused with 
the crime should be required to justify the 
Magistrate in refusing bail, and with each 
remand the neoessity for the produotion of 
implicating proof becomes more strong. PONNU- 
SAMI Chetti v. Queen, 6 M. 69 = 2 Weir 413 
=6 lad.Jur. 632. [R., Rat. Un. Gr. C. 892]. 

(12) — Crim. Pro- Code (1872), ss. 160, 352, 
355 and 185 (=ss. 76,90. 93 of the Code of 
1898)— Arrest of wifnessrs —Bail, —A Jlagistrate 
is competent to admit to bail recalcitrant 
witnesses arrested under ss. 352 and 355 (s. 90} 
of the Crim. Pro. Code. HIGH COURT PRO¬ 
CEEDINGS, llTH May 1881. No. 957. 2 Weir 
39. 

(13) —Ac( XVIII of 1850 (T/ie Judicial 
Officer's Protection)-Refusal of fcuif.—The duty 
of a Magistrate in accepting or refusing bail is 
not merely a ministerial but a judicial duty. A 
mistake in the exerci^te ol that duty, without 
malice, will not sustain an action, ParAN- 
KUSAM NARASAYA PANTULU v. CaPTAIN R. 
A.C. STUART, 2 M.H C. 396. [R , 6 M.H.C. 
423.] 

(141—Crim. Pro. Code (1882), s. 55—Qpfion 
of the person arrested to furnish 6aif.—When 
the Police aot under s. 55. they are bound to 
give the petsou arrested the option of bail, and 
the bail should not be excessive, but in accord¬ 
ance with the position in life ocoupiei by the 
person arrested. In the matter of the jTelition of 
DAULATSINOH, 14 A. 4S=A.W.N. 1691, 179. 
[R., 36 A. 262=12 A.L.J, 365 = 15 Cr. L J. 288 
= 23 Ind. Gas. 496.] 

(16)—Crim. Pro, Code, s, \Q1—Proceedings 
under 6ail.—No bail should be called for from 
a person, against whom prooeedings under s. 107 
of the Crim. Pro. Code, are oontemplated, but 
not actually initiated. The most that can be 
required of him is to furnish recognizance, aofi 
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Ball—conimufd. 

that only where there is any likelihood of his ab- 
sentinR himself from Court. Mewa Lal TIIa- 
KUR V. Emperor. ll C.W N. 413 = 5 Cr. L.J. 

19* [D.. 36 M. 474 = 2i M.L.J. 357 = 11 M. 

L.T. 253 = 1912 M.W.N. 169=13 Cr. L.J. 447 
«15 lod. Cas. 79.} 

( 16 ) — Conlempf of C^urt - Crim. Pro. 
Code (1861), s. 163.—If sufficient bail is 
tendered in a case of contempt, the Court before 
which the ofience is committed is bound, under 
s. 163. Crim Pro. Code. 1861. to accept it. 
Queen V. Chundkr Seekau Roy, i2 W.R. 

Qr. 18. 

(17) -Crim. Pro. Code (1872). s. 390 -Power 
0 /Sessions Cotirl <0 ndmit convicted j.erson to 
6aif.—The Court of Scssious is not competent 
to make an order, under s. 390. Grim. Pro. Code 
1872, directing the admission of a convicted 
person to bail, as a convicted per^oo is not an 
accused person. QUEEN v. TH.aKUR PARSH.aD, 

1 A. 151. F.B. UpJJf . 17 B. 334 ] 

(18) —Sessions Court—Daila/ler conviction.— 

A Court of Sessions acting under s. 296, Cnm. 
Pro. Code. 1872, has no power to admit a con- 
vioied p?r6on to bail. MOHRSH MONDUL v. 
BOLaNaTH MUNDUL 3 C L.R. 404. (23 VV. 

R. Cr. 40. Cited «!; F ) 

(19)_S«ssiO'iS Court—Bail after conviction.— 
ASessions Judge has no jurisdiction to release 
an accused ou btil after cinvioting him pond¬ 
ing bis appeal to the High Court. Crim, Pro. 
Coda (1898), s. 498. indicates generally the 
powers of a Sessions Judge to release on bail all 
prisoners who be thinks may be found to have 
been wrongly convicied, .ind whose case be can 
either deal with himself or has power to refer 
to the High Court. It does not give him power 
in any way to alter or vary bis own order, 
KINO Emperor v. Bas.appa. 4 Bora. L.R. 53. 
[R..8Cr.LJ. 89 = 15P.B. 1908. Gr. = 19P. 
W.R. 1908. Cr.] 

(20)—Sessions Court, power of—Boil after 
convtctton.—8. 390. Crim. Pro. Code, 1872, 
refers only to the period during which a case is 
under enquiry and when the party concerned is 
still in the position of an accused person, 
and, therefore, the Sessions Judge cannot admit 
him to bail after he is sentenced and convicted. 
Queen v. Rau button mookebjee, 24 W. 
R. Cr. 8 ; Mohesh Mundud v. Bholanath 
MUNDUI i, 8 C.L.R. 404; MOHESH MUNDUL 
V. Bholanath Biswas, 3 C.L.R. 409, note; 
QUEEN V. Kanhai SHAHU, 23 W R. Cr. 40. 
[R., 17 B, 834.] 

(21) —Power of Cessions Judge to give bail 
after eonvietion pending reference to Bigh 
Court. —Pending a referenoe to the High Court 
under Act X of 1872. a. 296, a Bessions Judge 
cannot release on bail pereons convicted by the 
Magistrate. AraDHUN MUNDUL v. MYAN 
KHAN Takadobbb, 24 W.R. Cr. 7. [Gems., 
22 0. 669; R., 17 B. 834.] 

(22) —Sessions Judge —Bail after conviction 
and pending reference to nigh Court. —A person 
sentenced to one month's imprisonment by a 


Ball— contimied. 

Micislratc. from which sontenco no appeal is 
allowed under s. Ill of Act XXVof 1861 , isnot 
an accused person within the meaning of s. 43t> 
of the same Act so as to be admitted to bail 
by the Court of Session, when his case is refer- 
red to the Uich Court under s. 434 of the same 
Act THE (JUEI'.N V. MAHANDU.ANARAYAN 
BANGA.musHAN, 1 B.L.R.A C. Cr. 7 = l0 
W.R.Cr. 16. [«.. 17 B. 334,] 

( 2 ;i )—Power at single Jiuhic of High Court 
peiidiug appeal- Peleme on boil. —I'ei.uing the 
hearing of an app al, a single Judge of ihc High 
Court may order the tcK iro of “J' 

bail. Queen V. JHALOO SIKHAU W R. 1864, 

Cr. 18. 

(•ili-Crn.i. Pro. Code (1882). s. 497-Ordtr 
granting bail-Power of District .Magistrate to 
revise the order.—The discroiionary powers 
ve.;ted in a Magistrate of granting bail are °ot 
rcv><;ible bv tbc District li be 

consider.* the order to be wrong, the proper 
course iR to refer it to the High Co'jrt. IM- 
PER.VTKIX V. SAD.tSHIV NaRAYAN JOSHI, 22 

B.549. 

( 25 ) —C»im. Pro. Code. Act X of 1882. s. 49i 

-Discrnion of Magisira'e - Interfernice of 

High C-mrt.-The High Court will be v. ry 
cautious in inlerlunug with the 
Magisiiatc incise of bail under 8. 497 of the 
Crim. Pro. Code, rspocially where ibe 
feioo has not tendered evidence to connect tDo 
accused with the oflance- 

y. LaKSHMaN S.iNGOR. Rat. Vn. Cr. C. 892. 

(6 M. 63, 6 M. 69. R ) 

( 26 ) —Crim. Pro. Code ( 1872 ), s. 297—Pr(5- 
ceedings rnana 2 >pHcalion for bail. 
cM pLecdings-High Court's pou ers o/ t Uer- 
irren'-e —The proceedings m which it is or naa 
to be determined whether bail from an Hccused 

person should be taken falls I"®, 

tion of “judicial proceeding'’ and the High Court 
bL pow r to ip^prl=,p or<iora 
JroccediPM wbm ,b.y prove «<>, b' 

ftlANiKAM muo.ali V. Queen. 6 M- 63 z 

Weir 409 = 2 Weir 577 = 2 Wclr 656, [P-, 

Rat. Un. Cr. Cas. 892.] 

tn)—Conviction of person by High Court 
SeLions-Appeal to Privy Council-Jurisdxc- 
fioH of High Court to release the 0"“**^* : 

—A person was couvioied ^ 

Criminal Sessione of the 

Upon a oertificato being granted by the Advo¬ 
cate-General under s. 26 of the Letters Patent, 
the High Court had reviewed the case ana 
determined that the conviotioo cn certam 
counts ought not to be upheld and therefore 
reduced the Bentence. The accused obtained 
epeoial leave to appeal to Her Majesty m 
Council and was asked by the Judicial Coi^Jttee 
to apply Inr bail to the High Court. Oa nia 
applying to the High Court to bo .^leased on 
bail. held, that the High Court had jurisdiot on 
to make an order, in the oitonmstances ot tne 
case, releasing the accused on bail, pending tn 
decision of the Privy Council. ^ ® 

regard to the rule laid down by the rrivy 
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Bail— continued. 

Council Hi to the citcum’tancea in which an 
appeal in a criminal matter will be admitted b; 
the Privy Council {ex parte Carew. 1697. A.C. 
790), the accused ought to be released on bail 
in tho preaent case. Queen Eii1’KE.sS v. 
SUHKAHMANIA ATYAll, 24 M. 161 = 2 Weip 
657. [fl., 15 P.R. 1908, 19 P.W.R. 1908 ] 

(28) — Pro. Code (18981, s. 198— 

Court has no power to release a prisoner on his 
expressing intention ot appealing to the Privy 
CouncilHeld, that, after deuiding a criminal 
case, whether on the Original. Appellate or 
Revision side and upholding the conviction of 
a prisoner, the Chief Court. Punjab, has no 
power under s. 499, Grim. Pro. Code (Act V 
of 1898), to suspend the opuratiou of his sen¬ 
tence and bo release him on bail, on his assert¬ 
ing hU intention to appeal to His Majesty in 
Counoil, because:—(a) the section does not 
refer to a case whoro the Court is functus ogicio 
but refers to cases whtrj tho Court has still 
some power left as regards the sentonco of the 
aooused; (6) the Grim. Pro. Code does not 
provide for an appeal to the Privy Council and 
does not provide for the release of the accused 
appealing to tho Privy Council. DlWAN 
CHANE V. King-Euferor. 19 P.W.R 1908 
Cr. = I9 PR. 1908, Cr. = 8Cr.LJ. 89 (4 

Bom. L-R. 55, R.\ 24 11. 161, D.) 

(29) —Crim. Pro. Code (1898), s.s. 497, 498. 
1 d7 and 344—iJjpfosiyts Act (VI of 1908)—Raff 
when to be granted—Likelihood of absconding 
—^Evidence of compliciiij-~Whal evidence sujjf.- 
cient-^Police-officer swearing to existence of 
evidence—Delay in production of evidence—Re¬ 
mand—Bail, cancellation of. —On a question 
whether bail should be granted by the High 
Court to certain persons undergoing trial under 
the Explosives Act (VI of 1908), held that 
the decisions of English Courts are not ncccs- 
aatily a cafe guide in interpreting sections 
of the Crim. Pro, Code. It is not ooc- 
reot to say that, in exercising its discretion 
under s, 498 of tho Code in granting bail to 
under-trial prisoners, the High Court should 
oonBne its attention only to the question whe¬ 
ther tho prisoner is or is not likely to abscond. 
There may be other oircumstances also which 
may adeot the question of granting bail to 
aooused persons who are alleged to have com¬ 
mitted crimes of a grave and serious nature. 
It is the right of an acoused person to demand 
that the charge against him should be tried 
without any unreasonable delay, and such 
delay will dispose the Court to grant bail. 
Under s. 167 of the Code, a Magistrate, on the 
mere perusal of the entries in the police diaries 
relating to tho case to which the accused have 
no access, may, from time to time, authorize 
the detention of the accused in custody for a 
term not exceeding 15 days on the whole. 
Thereafter, be can, under s. 344. by a warrant, 
remand an accused for any term not exceeding 
16 days at a time, if sufficient evidence has 
been obtained to raise a suspicion that the 
aooused may have committed an offence and it 
appears likely that further evidence may be 


Bail — continusd. 

obtained by such remand. Where, on the ac¬ 
cused being placed for trial, a police-officer of 
superior rank swore to the existence of evidence 
implicating the accused, and it did not appear 
that tho production of the evidence was being 
unreasonably delayed, bail was refused. Bail 
was allowed, however, to those in regard to 
whom the production of evidence was being 
unreasonably delayed. A Magistrate may 
commit an accused person who has bean re¬ 
leased on bail, if a /jj tnia facie ease is made out 
against him by the sworn testimony given 
before him. NaREN’DRA LAL KHAN v. 
EMPEROR.36 C. 166 = 13 C.W.N. 43 = 9Cr.L. 
J. 375= I Ind. Cas. 739. 

(30)—CriHi. Pro. Code (1999), ss, 497 and 
Explosives Act (VI o/ 1908)-Rail, when 
to be granted—Object o/ bail — Non-bailable 
offence—Likelihood of absconding —Sej'iousness 
of offence charged—Evidence of complicity— 
What Ictnd of evidence sufficient —Prosecjtfion, 
opportuniiy to. to produce evidence—Remand—- 
Conspiracy, case of—Cayicetlation oj bail. —The 
petitioners who were obarged with offences 
under tho Explosives Act (VI of 1908), which 
are non-bailable and of a very serious nature, 
were refused bail by the enquiring Magistrate. 
Held, [per 2Iilra, J.; Coxe.J., dissentiente) 
on an application to the High Court, under 
s. 498 of the Grim- Pro. Code, for bail, 
that the main question for consideration was 
whether iboro were reasonable grounds for 
believing that the petitioners were guilty of 
offences of which they were accused. Other 
considerations must also arise, and one of 
these, which has always guided Courts of 
Justice both in England and India, is, whether 
there are any grounds for supposing ihat the 
accused, if released on bail, would abscond .and 
attempt to escape justice by avoiding ot delay¬ 
ing an enquiry or trial. An accused may 
ordinarily be released on substantial bail, until 
reasonabUlgrounds are made out for presuming 
his guilt. If, after remand, evidence of an 
iooriminating character is not adduced and if 
the prosecution had already sufficient lime to 
adduce such evidence, the Court would reason¬ 
ably come to the conclusion that such evidence 
was not forthcoming at the time. It should 
then, under 8. 497, cl. (2) of the Code, release 
the accused on bail, whatever be the nature of 
the offeoce, though the preliminary enquiry 
should proceed. Whether there are reasonable 
grounds or not foe believing that the accused are 
guilty of the offences charged must be deoided 
judicially, that is to say. there should be tangi¬ 
ble evidence, on which, if unrebutled, the Court 
might come to tho conolusion that the 
accused might be convicted. The statement 
by a witness in the witness-box that he has 
6660 a certain act dooe—an act of an inoti* 
minatiog character—may be sufBoienb. As to 
whether the witness can be fully relied on or 
not is a question for subsequent consideration* 
But if there be no evidence whatsoever or evi* 
dence of a very flimsy character on the face of 
itt the inference would naturally b6| after 
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Bail— continued. 

roftsooable time has elapsed sidco the begiu- 
niog of the enquiry, that there arc no reason¬ 
able grounds loc supposing that an accused is 
guilty. The prosecuuou must, however, have 
a fair opportunity, according to the nature of 
the ease, of adduciog evidcoce of a really in- 
oriminatiDR character. Tbo detoolion of an 
accused uodoc trial is not intoudod to bo 
penal, but its object is to secure attendance. 
The seriousness of au alleged oflence and some 
ovidenen ol its perpetration oy the accused 
would, however, justify dotenlion. Bail allow¬ 
ed to an accused person may be cancelled by 
the Magistrate, if. upon further evidence pro- 
duced, a case is made out aR*inst him. 

MULLICK V. EMPEROR, 36 C.174*13 C W N. 

51 = 9 Cr. L J. 409 = 1 Ind. Cas. 910 = 4 M.L.l, 
432. (10 G.W.N. 1093, 6 M. G3. .F.) 

( 31 )—Ss. 496 and 114. Crint. Pro. Cods 
( 1882 ) —1F/to can apply for bail.—Where a per¬ 
son arrested under s. 114. Grim. Pro. Code, was 
refused bail on the ground that he could claim 
it under no provision of the Code, held that, 
under s. 496, Ctim. Pro. Code, “ any peraon 
other than a person accused of a non-bavlable 
offence” whois arrested or detained without 
warrant by an officer in charge of a police 
station, or appears, or i? brought before a 
Court " may claim it. It is extremely uneafs 
to trust to a marginf^l note as giving the full 
purport of the section to which it relates 
EMPRESS V. SHEOLASISG, 6 C.P.L.R. 31. 
Cr. 

(32 )—Liability of aureticn—Crim. Pro. Code, 
83 . 498 and 499 .—Before any person is released 
on bail, a bond for suoh sum of money as is 
thought sufficient shall bo executed by the 
accused, and in the case of a release on bail, by 
one or more sureties. The penalty of the 
bond should bo a specific sum which the princi¬ 
pal and the surctie-i bind themselves jointly 
and severally to pay in case of default. More 
than the penalty of the bond cannot be 
recovered (com one or all of ' 

EmPEROB V. KAUNG NOA. 2 L.B.R. 233. il 
L.B.a. 79, U.B.R. 1897 — 1901, 26, I?.) 

(33)—Bail band—Bail, prisoner on. commit* 
(inj euicide-^ Discharge of sureliest When a 
pdTeoQ who has been let out on bail commus 
suicide, the suceties are discharged from) tbeir 
obligation to produce bitn. KBISINOA DBB 
OHATTERJBE V, KING EMPBBOB, 16 C.W N. 
eso^is lad. Gas. 1008^13 Cp,L,J. 692. [F., 

37M4l66»26M.L.Je 63=*1913 M.W.N.77- 
18 OteLJe 684 »16 Ind. Cas. 833.] 

(84)—Bail—Suicide hy accused^Diahility o/ 
^uretm-Wheiher bail bond liable to forfeiture. 
“Wherean accused person comniits suicide, the 
sureties wbn have given bail for hie appearance 
are not liable for the default of his appearance. 
The fact that the sureties did not take steps 
to prevent the accused from committing suicide, 
even though the possibility of his doing so may 
have passed through their minds, does not 
-amount to suoh neglect or default as to make 


Bail—conftnu^d. 

them liable ou the bond. \ IJ1AUAGA\ 

N \IDU V. Empkuok. 13 Cr. L.J. 68i= 16 Inu. 
Cas. 332=«1913M.W.N.77. llO C.W.N. JoO. 

13 Cr. L-J. 503, 15 Ind, lOOb, L\\(i 

Term Rep. 50. 10. E.R. 429. 13 East 457, 104 
E.R. 448 and 7 East 105, 103 E.U. 157, R.) 

{Z 5 )—Discharge for loanl of ev dence—Crim. 
Pro. Code (Act XXV of s. 21--- 

Act X of 187-2, s. Where ibo iccuscd 

in a c.»8e of dacoiiy and assault were discbargod 
by the Magistrate for w.int of cviueiice. cut 
were ordered to give certain security t& appc’.c 
before him any time wit hin six mcnibs if 
upon, held that ibe order for security wa- illctiai 
and should h.i quashed. RAM LaI. -RI 

V, Sui’HAU.tM. 1 B L.R.S.N. 26 = 10 W.R.Cr. 
34. 

Order for for repayment of money advanced 
—See ACT XIII OF 1859, s. 3, 1 Weir 699. 

High Court, if may order bail—Sec ACT XV 
OF 1903. 9. 3. 15 C.W.N. 736=1-2 Cr. L.J. 3 j 3 
= 10 Ind. Gas. 958. 

See ACT XV OF 1903, ss. 7 aud 8. 33 C. 1032 
^4 Cr. L J. 3G6. 

Warrant issued by Political Agent, etidorse- 
ment in—Jurisdiction of Magist rate to rele.ise 
arrested person on bail, where no such endorse¬ 
ment—See ACT XV OF 1903. 8. 8. i C.L.J. 
m = 7 Cr. L.J- 198 = 12 C-W.N. 802. 

See ACT XIV OF 1903. ss. 12, 14 (D. 14 
C.W.N. 512 = 37 C. 412 = 11 Cr.L J. 21 1 • 

See BOM. ACT VlII OF 1967. s- 12, Rit. Un. 
Cr. C. 26 = Cr. Rg. 12-10.69. 

Bail (or personal appearance at a future 
date of acousod permitted to appear by agent 
—See CrIM. PRO. CODE, 1898. s. 53, Col. 
Dig. Cr. 9 ol 1873. 

See CRIM. PRO. CODE, 1398, ss. 75.76, 13 
C.W.N. 1091. 

See CiUM. PRO. CODE, 1898. ss. lOG, 226, 
354, 7 M.L.T. 104. 

Person brought before 
—Power to call for See CRIM. PRO. 

CODE. 1898, 88. 110, 113. 496, 12 Cr. L.J. 533 
= 12 Ind. Cas. 301. 

See CRlM. PRO. CODE. 1898. ss. 125 and 
476, 14 C.W.N. 306 = 37 C. 72, 

See CRIM. PRO. CODE. 1898. sa- 439 and 
497, 10 M.L.J. 411. 

Increasing of bail during 
PRO. CODE. 1898. e. 626 . 4 P.W.R. 1912. Cr. 
= 15 Ind. Ca8.314 = 13Cr.L.J. 474 = 66 P.L.K. 
1912. 

Order refusing bail — Judgment-Appeal, 
whether lies from order of a single Judge of t 
High Court to a Division Bench— See BBT 
TBRS PATENT. 1865-MADRAS, cl. 15, 4 InO. 
Cas. 871 = 19 M.L.J. 478. 

Arrest on a warrant allowing bail 
intimating that bail has been allowed—Legality 
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Bail— concluded. 

—•Lawful custody—Rescue from custody—See 
Penal Code. gg. 2-25. 353, 147. 16 C.W.N. 
549 = 15 Ind. Gas. 1006 = 13 Cr.L.J. 690. 

Order for Effect—Stay of proceedings— See 
PENAL CODE.-fcs. 3-23. 147, 13 C.L.J. 329 = 38 
C. 293 = 9 lud. Cas. 965 = 12 Cr.L.Jf 169. 

Discretions as to granting bail — See PENAL 
Code, p. 499 , Excep. 9 and s. 52. I 8 C.W-N. 
785 = 20 M.L.J. 621=15 Cr.L-J. 309 = 23 Ind. 
Gas. 661 = 16 M.L.T. 79=1914 M.W.N. 606 = 
12 A.L.J. 1042 = 20 C.L.J. 161 = 16 Bora L.R. 
C But.L.T. 107 = 41 

See PttACTICE AND PROCEDUUE. 15 B. 488. 

Sec Seourity to keep the Peace- 
Final ORDER—ORDEU lighted HY RE- 
QUISITION. 4 Cr.L.J. 456 = 11 C.W N 121. 

See SENTENCE—General. 7 C.L.R. 393. 
Issuing warrants and exacting boa?y. from 
accused, wbelbec a good ground for transfer 
of the case-See TRANSFER OP CRLMINAL 

n ^Round.s for TRANSFER—Notice, 

8 C.W.N. 589. 

When bailable warrant should bo issued —See 
WARR4NT. (1911) 2 M.W.N. 452 = 11 Ind. Cas. 
614 = 1-2 Cr.L.J. 430. 

Preventing person from going borne until be 

gavo-Sce Wrongful Restraint. lO w.r. 

Cr. 20. 

Bail Bond. 

See Baiu 

See CRiftl. Pro. Code, 1898. s. 514. 

See Security to keep the peace. 

See Security for good behaviour. 


See Security Proceedings. 

(1)—Grim. Pro, Code (1898), a. 514—Bail 
bond—Guarantee by surety for appearance of 
accused — Non-appearance of accused before a 
different MaQislrale — Forfeiture of bond,— 
Where a person stood as a surety for an accus¬ 
ed and executed a bond guaranteeing the 
appearance of the accused before the Deputy 
Magistrate before whom the case was pending, 
and the accused did not appear before the 
District Magistrate to whom tho case was 
subsequently transferred, held, that there was 
DO breach of the oondition of the surety bond 
BO as to make the surety liable to pay the 

penalty. Shamsuddin Sirkar t. Emperor 
80 C. i07=6 C.W.N. 685. 

(2)—Grim. Pro. Code, 1898, s. 514—Soil 
bonds for production of accused before Sessions 
Court on a certain dale—Requisition to appear 
before District Sdagislrale—Non-afpearance— 
Liability of sureties.—A bail bond recited, “we 
hereby stand surety for the production of the 
above named persons in the Sessions Court, on 
the Ist December next in the sum of Rs. 200 
each, and in case of default, we shall forfeit the 
amount of the surety to the King-Emperor.” 
The accused appeared in the (3outt of Sessions 
on (be Ist December 1908, and on (he other 


Bail Bond— concluded, 

dates of the bearing. After the appeals were 
dismissed by the Sessions Court, the District 
Magistrate ordered the sureties to produce the 
persons n'»med within 14 days. They did not 
do so. Then the District Magistrate ordered 
forfeiture of ten per cent, of the amounts of the 
bond, field, that tbe condition of tho bonds 
was satisfied wbon tbe accused appeared before 
the Sessions Court on the Ist December 1908, 
arid that the subsequent proceedings of the 
District Magistrate were not valid. Such a 
bond should contain a clear proviso for the pro* 
auction of the accused persons before the Court 
or officer who is to take measures to secure the 
surrender of the accused and to rc-commit them 
to jail in terms of tbe warrant: (see General 
Rules and Circular Orders, Criminal of the 
High Court, Chap. I, r. 119). Behari Lal 
CHATTERJEE V- EMPEROR. RASH BEHARI 

Sen V. Emperor. 36 C. 749 = 10 Cr.L.J. 281 
= 3 lad. Cas. 188. 

{3}—Bail bond—Forfeiture of bond —Terms 
of bond—Evidence fo explain fcrwis.—Where 
tbe petitioner was released on bail pending tho 
decii^ion of his petition for revision against bis 
conviction under s. 409, I.PC., and tho bail 
bond exoouted by bis surety provided that tbe 
petitioner shall attend before the Chief Court 
on the day or days that be may be ordered 
therefor in order to prosecute his case in 
obedience to tbe order of tbe Court, and, in oase 
of bis making default therein, tbe surety bound 
himself to forfeit the sum of Bs. 2,500, and the 
petitioner failed to surrender to his bail after 
tbe decision of bis petition, held, that tho surety 
vouched for the appearance of tbe petitioner 
only on tho dates he might be ordered to attend 
in order to prosecute bis case, which means the 
date fixed for his hearing ; in tbe absence of 
notice to the petitioner that be should remain 
in altendaoce until his appearance was dis¬ 
pensed with, the surety committed no breach of 
bis bond when the petitioner disappeared with¬ 
out tbe leave of the Court; a bail bond must be 
interpreted with reference to its own language, 
if it is plain, and no external evidence will be 
admitted to explain its conditions, Emperor 
V. Nathu RAM, 85 P.L.R. 1902. 

r es. 23. 24. 10 Bom. 

li.K. o5o. 

Grim. Pro. Code. 1898. s. 514. 30 C. 107 

See NOTICE. 4 M.H.C. App. 45. 

See SURETY Bond, Rat. Un. Ct. C. 126. 
Bailiff. 

Breaking open doors in execution of decree— 
Assisting tho bailiff-intention—See MIS¬ 
CHIEF, Rat. Un. Cr. C. 949. 

CODE.s. 147. 17 C.W.N. 941 = 

14 Or.L-Je 274 = 19 Ind. Cas, 706. 

Illegal resistance to attaohmeot ol pro¬ 
perty by bailiff—5ee PENAL CODE, s* IBS, 15 
B, 664. 
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Balance Sheet. 

—Balance sheet under the Indian Companies 
Act, nature oi-See ACT VI OF 1882. s. 215, 

16 A. 88 = A.W.N. 1894,23. 

—Cheating by finishing false balance sheet— 

See PENAL Code, es. 109, 415, 418, 16 A. 

88 = A.W N. 1894, 23. 

False—See PENAL CODE, s. 191, 16 A. 88- 
A.W.N. 1894. 23. 

See PENAL Code, s. 409, S lod. Cas. 325. 
Ballads. 

See Security to keep the Peace - 
Likelihood of breach of the Peace, lo 
P.R. 1889, Cr. 

Bamboos. 

Theft of—See THEFT-GENERAL—WHAT 
CONSTITUTES THEFT. 28 M. 304“2 Cc. L J. 
754. 

Bank. 

See Banker. 

See ACT VI OF 1882, 16 A. 88= A.W.N. 1894. 

23. 

Sec Penal Code, s. 409, 16 A. 89 = A.W.N. 
1894, 23. 

Banker. 

(I) —Loss of Negligence—Criminal 

act of Bank servant.—A. person sent a hundi by 
post to a bank, and the bank preseuted it for 
payment by one of its eervaots, who brought it 
back raporiing that payment bad been refused. 

' The manager of the bank with the inteniion of 
returning it to the owner placed it in an enve¬ 
lope, sealed and stamped, which was laid upon 
the table ready for the post, in accordance with 
tbe custom of the bank. The hundi did not 
teaoh the owner and it afterwards appeared 
that the bank servant presented it for payment 
tbe following dav, and obtained cash for it. 
Held, that ihe bank was guilty of such neglect 
as to render it liable for the amount of the 
hundi. PEOPLE’S BANK 7. Obbard, 2 Hyde 
B7. 

Use by banker of ouatomer’s money— See 
CRIMINAL Breach op Trust, 32 P R. 1901. 
Or. 

Banker and Customer. 

See OBIMINAL BREACH OF trust, 135 P. 
L.B. 191. 

Bankers’ Books Evidence Act. 

See ACT XVlIl OF 1891. 

Barrister, 

See Leoal Practitioners -barrister. 
Bar to proseontlon. 

—Suif in Civil Oourf.—Civil proeeedings do 
not ooDStilute a bar to a prosecution in a 
Criminal Court. MADHUB KYBUBTO v, 
KB8HUB BINQH. 9 V.R. Cr. 22. 

Bar to trial. 

See Mad. act XXIV OF 1859, se. 10 and 
44, 17 M. 278-1 Weir 639. 

60 


Bar to trial—concluded. 

Previous acquittal — See JOINDER OP 
Charges—Oeneual, 12 Bom. L.R. 226. 

See PENAL CODE, 83. 395, 411. 412. A.W.N, 
1898, 203. 

Basinl. 

Dedication of minor as—See PENAL CODE, 
s. 372, 15 M. 75=1 Weir 372. 


Bastardy Proceedings. 

See Maintenance. 

(l)-Orim. Pro. Code (1892). s. 488—Bnsi- 

ardy proceedings—Their nature—Evidence del, 
s. 120 —Bastardy proceedings, under s. iort* 
Grim. Pro. Code, are civil proceedings \vitbin 
the meaning of s. 120 of the Kvideace Act. and 
tbe defendant thereto may give evidence on ms 
own behalf. NUR MaHOMED V. 

JAN. 16 C. 781. [F.. 154 P.L R. 1914; R.. 18 

B. 468. L.3.R. 1B93-1900, 602. I 6 S P.L R. 
1903 = 19 P.R. 1903. Cr.. 17 C.P.L.R. 127, 
Appr., 5 P.R. 1914. Cr.] 

Bathing. 

In a tank not set apart for bathing purposes 
—See PENAL CODE, s. 277. 1 Wott 228. 

Battle-axe. 

See ACT XI OF 1878, 0 . 4 (3). V Weir 654. 

Bazaar. 

See ACT V OF 1361, U,BR. 1692-1896. 
Vol. I. 296. 

Beating. 

Branding and. for tho purpose ol 
from bswitohmont—S« CULX’ABLB HOi 
CIDB, 4 Bom. L.R. 879. 

To exercise evil spirits—Daatb-See PENAL 

Code. ss. 81, 30l. Rat, Un. Or. C. 603. 

Beggar. 

—Liability of a beggar to pay maintenance 
See Maintenance, 2 Weir 6 I 6 . 

Begin, Right to. 

Sea CRIM. pro. code. 1899. s. 434. 8 B. 200. 

Benamee TraoeactioDS. 

Alleged false statements involving questions 
of benamee-Improprioty of *"foRY 

perjury-Oharge. Vagueness 658' 

lOO.W.N. 1099 = 4 Or. L.J. 227 = 4 C.L.J. 65B. 
Bench of Honorary Presidency Magistrates. 

Crim. Pro. Code (1898). ss. 18. 21. 106- 
Bench of Honorary Presidency MagtslraUs. 

8. 18 of the Code confere tho full powers of a 
Prosideooy Magistrate on a Bench of Honorary 
Presidency Magistrates under the Code ; ana 
the Bench oan, therefore, taka action uuu« 
8. 106. HAS8AN V. YaS KUBAR, 7 Bom. L K. 
833 = 2 Or. L J. 770. 

Bench of Magistrates. 

See OatM. Pro. Code, 1898, ss. 16. 16. 

(D—Bench of Magistrates, powers of—Crim. 
Pro. Code (X of 1872), se. 60, 630.—A Bench 
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Bench of Magistrates— 

of Magistrates, being empo>vcred only to try 
offoncoof, i< not conapatent to deaf with tho 
miscollancous matters mentioned ia r. 530 of 
the Crim. Pro. Code of 1372. SufferL'DDIN 
7. HiK 3 C. 73J. \R., 20 C. 870.] 

— Bench of Ma/jtslrates, powers of. —It is 
not competeat to a Bench of Magistrates to deal 
with a case under s. 530. SUFFEUUDDIN ?. 
IliKAHIil, 2 C.L.R. 263. 

(3;— Dench of Migislrates. decision of — 
Appeal-Summary procedure —No appeal lies 
to a District Magistrate, in a ca^a tried under 
Chap. XVIII of the Crim. Pro. Code, fr'inj the 
decision of a Bench of Magistrates c >n-i!Stiiig of 
an Assistant Magistrate with See >nd Class 
powers and two or more Honorary Magistrates. 
HavaLDAR Roy v. Jagu Mk.AN, 9 C. 98^11 
C.L.R, 423 = SShorae L.R. 85. 

(i)—lrre)ular order by Bench of MigisUalcs 

Case partly heard by one Bench and decided 
by anoth'.r.—Wfhote, in a summary case, no 
memoer of the Bench of Magistrates, that 
heard tho evidoneo for the prosecution, was on 
the B’noh that recorded, on another day, tho 
ovideneo for tho accused and acquitted thorn, 
held, by tho High Court, that tho order of 
acquittal was irregularly made and should be 
set aside and the case should bo tried de novo. 
RAMiSUNDBR DE V. R.UAB ALI, 12 C. 558. 

(5 )—Trial before Bench of lifagistraUs— 
Decision not by same Dencfi by which case loas 
heard •— Irregularity. —Where a proseoution 
was commenced before a Beach of Magistrates, 
and on a subsequent day the trial was proceeded 
with before a Bench which contained only one 
of the Magistrates, who hoard the case on the 
previous oooasiou and the accused w.vs coDviot> 
ed, the High Court set aside the conviotioo 
and ordered a now trial. Quben-EMPRBSS v. 
Basapi’.v, 18 M. 394=2 Weir 17. [Diss., 15 
Cr. L J. 516 = 24 Ind. Cas. 601=»I7 0.0. 142.] 

(G)—Trial before Bench of Magistrates — 
Decision to be by same Magistrates that heard 
the evidence — irregularity —- Refriai.—Whore 
evidoneo for the proseoution was taken bofore 
two Honorary Magistrates and, on a subsequent 
day, the evidence for the defence was taken 
before one of them and another Magistrate who 
delivered the judgment and convidl^Khs accus¬ 
ed. the High Court set asido^tHl^onviotion 
and ordered a new trial. Ha'^W^ Sinqb 
OB Lald V. Kheqa Ojha, 20 C:‘870‘ [Diss., 
15 Or. L.J. 516 = 17 0.0. 142=24 Ind. Cas. 
604; F., 23 0. 194, 18 M. 394 =2 Weir 17 ; D , 
21 M. 246 = 2 Weir 17.] 

(7)— Decision to be by same Magistrates that 
heard the evidence. —In tho absence of any 
provision of law providing for a change in the 
constitution of Benches of Magistrates, only 
those Magistrates, who have heard the whole 
evidence oan decide a case. 8. 350 of the Code 
does not apply to cases of this description. A 
decision given by a Bench consisting of three 
Magistrates, only two of whom heard the entire 
evidence, was set aside. Damri Thakur v. 


I Bench of Magistrates—confiimed. 

BhoWAN'I Sahoo. 23 C. 194. (13 C.L.R. 212, 
20 C. 870. F.) [Diss., 15 Cr. L.J. 516=17 O.C. 
142 = 24 lud. Cas. 601 : R.. 35 C. 457 = 1-2 C. 
W.N. 416 = 7 Cr. L.J. 220 = 7 C.L J. 489. 1 N. 
L.R. 187; D., 21 M. 246 = 2 Weir 17. 3 N.L R. 
67.] 

(7-fl)—J3cjic/i of Magistrates—Conviction in 
absence ot (wo members of the Dench.—SVhote a 
case WJ3 tried by a bench consisting of seven 
Magistrates and when the judgment was pro¬ 
nounced and the accused was convicted, only 
five out of those seven MAgistrates were pceseot, 
held, that the mere circumstance that two out 
of tho seven Migistratos were absent on tho 
d.ay when the accused was convicted did not 
ailcct the logality of the conviction. Kard- 
tannaNad.anv. Chairman. Madura Muni¬ 
cipality. 21 M. 246=2 Weir 17 = I Weir 751. 

I [Diss.. 15 Cr. L.J. 516 = -24 Ind. Cas. 604 = 17 
O.C. 112; n.. 3 N.L.R. 67.] 

(3)—Bench of Honorary Magistrates—Presence 
at every hearing of each Honorary Magistrate 
decidhig a case, necessity of. — Held, that it is 
□ot necessary to validate a judgment of a Bench 
of Honorary Magistrates that each Honorary 
Magistrate who decides the case must be present 
at every hearing when the evidence is beard, 
INDAR DUTv. King-EuI’EROR. 17 O.C. 142 = 
15 Cr.L J. 516 = 24 Ind. Cas. 604. (20 0.870, 
23 C. 194, 18 M. 394. 21 M. 246, B.) 

(9) —Trial by Dench of Magistrates—Absence 
of some of the members at the adiourned triaU 
effect of. —Whore a case triable by a First-Clasa 
Magistrate was at first tried by a Bench exer¬ 
cising First Class powers, but the individual 
Magistrates having no such power, the case w.as, 
at the adjourned trial, tried before only one of 
them, held that be was not oompeteut to try 
the case alone. In the matter of BarqDa 
PROSUNNO CHUCKERBUTTY, 2 C.L.R. 348. 

(10) — Bench of Magistrates—Absence of one of 

them during a portion of the frial.—Where a 
person was tried by a Bench consi.'iting of a 
stipendiary and two Honorary Magistrates, and, 
in the course of the trial, one of the Honorary 
Magistrates, was absent, and important evidence 
was recorded in his absenoe, but on the following 
day he resumed his seat and joined with the 
other Magistrates, in signing tho order for the 
conviotioo of the accused,/leM, that the convic¬ 
tion was bad. 8HUMBHU NatB SARKAR v. 
RAM KAMAL GUHA, 13 C.L.R. 212. [F., 23 

C. 194; R., 20 0. 870. 25 C. 233.] 

(1^) Bench of Magistrates—Absence of some 
during part of the trial. —Vfhete three out of the 
SIX Magistrates constituting a Bench, who had 
heard only the defence part of the trial, express¬ 
ed their judgments in the case, as well as the 
three who bad tried the case throughout, and 
came to the same conolusion as the latter three 
Magistrates on a question of law. held, that, as 
the conclusion they bad arrived at was a oorreot 
one, the irregularity was not of auoh a nature 
or degree as to vitiate the proceedings, ot to 
requite the interference of the High Court. 
In re Ramasami AIyar, 2 Weir 18. 
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Bench of Magistrate®—continued. 

( 12 )— Crivi. Pro, Code 1832, s. IG—BeMh of 
MagistraUt--Right of ayi absent member to vote. 

—A Magistrate who has been absent from the 
Beach during a material pt^rt of the trial of a 
case is entitled to voto with his brother Magis- 
tratss, when a difiereoceof opinion arises. In re 
Renganathen, 2 Welt 13. 

I13)-Crtm. Pro. Code, 188 ?, s. SGl-OiT^nce 
tender $, 48, Police Act {XXIV of 1859) Juris- 
diefiou of Bench of AIag^strates,S, 48 ol the 
Police Act* which relates to obstruction and 
nuisances in roads (within the lio^its of towns), 
is a general conservancy clause, and the oQences 
committed thereunder are within the cogni¬ 
zance of a Bench ol Magistrates. QUEEN- 
Empress v. oolaoanadam, i 3 M. i42 = i 
Weir 910 = 2 Weir 327. 

{U)—Crim. Pro. Code. 1882. ss. 15 und IG— 
Conviction bu u Bench of Mogistrates ccnsisling 
of an appointed Chairman and another Special 
MagistratePower of Chairman to coiit'ici, 
availing himself of his right to a casOnj vote. 
Paragraph 1 of ibe Kales made by the Govern¬ 
ment, dated 5tb April, 1889, uoder ss. 15 and 
16, Grim, Pro, Code, as amended by tbo Govern¬ 
ment Order, dated 18th July, 1889, lays down 
that, in the absence of a salaried Magistrate, 
tbo Bench could not consist of less than three 
membere. Government order, dated 30ch July, 
1890 merely empowered the Benches of Magis 
tratos at Madura and Dindigal to try, even in 
the absence of a salaried Magistrate, thoofieoces 
under tbo Ponal Code specified in clause 1 
of paragraph 1 of tbo Bales, dated 5th April, 
1889, a class ol oflcnccSi which was therotoJoro 
triable by them only in conjunction with a 
saUciod MagistratCi and it appointed specially 
designated Presidents for the trial for such cases, 
but tbo power was given and tbo Chairman 
appointed suoject to the Buie contained in the 
proviso to paragraph 1. Where a person was 
tried by a Bench of Magistrates at Dindigal 
consisting of a pensioned District MuosiS, who 
had boon appointed the Chairman of the Bench 
and one Bpecial Magistrate, for an cfiteoce 
punishable under s. 352 of the Penal Code and 
the Magistrates difierieg as to the guilt of the 
aooased, be was convicted by tbo Chairman 
availing himself of bis right to a casting vote* 
held, that the Court was not legally constituted 
and that the oonviction was wrong. QUEEN- 

Empress V. Mutbia, 16 M. 410=2 Weir 14. 

(16) —BencA of Magistrates — Difference of 
opinion between Chairman and colleague — Cast¬ 
ing vole of CJiairman^District of Faridpur^ 
Notification m force in \9Qb—Whether in 
force tn Faridpur — Bengal, Bihar, Orissa and 
Assam Laws Act (VII of 1912), ss. 3, 8.—In 
1918, the petitioners were tried in the District 
of Faridpor by a bench consisting of two Honor¬ 
ary Magiatrates. Tbe Ohairmao recorded a 
judgment of conviction, and hia colleague a 
judgment of acquittal. Tbe Magistrates took 
(he view that a Obairman had a casting vote. 
Tbe trial thus resnlted in a oonvictioo. An 
appeal to the District Magistrate was dismiss¬ 
ed. In 1906, the Government of Bengal had 


Bench of Magistrates—continued. 

ssucJ A notification directing that, in tho 


A --- , 

event of disaprcemetit between two membots 
of A Bench of MACistrute?, tbo case fball be 
referred back lo tbo District MaRistrate cr 
Sub-Divisional OtVicor as ibc case maybe:— 
Held, that, as Faridpur was aiol within the 
limits of tho OcivcrtmiPiU of BenR il in JJUo. 
and as the application of iho notitication was 
not ostended when the (orriional Imiitio! the 
iTOvernment of BniRal were extended in IJli. 
so as to include Faridpur. the notilu^Uion did 
not apply to tho present case. In I'JOo. when 
Faridpur was in BcDgal. a notification was in 
force under which a diflcrenco of opinion bet- 
weeh two members of a Bench was to bo set le 
by the casting vote of the Chairman , lie i, 
that, under s. 3 of Act VII of iyr2, /Jf '; 

fkaiioQ was still in f jrce in Faridpur and that 
tbo conviction in the presrnt case was IcpI. 
No general rule can belaid down that, who 
there is a difference of opinion between two 
Magistrates composing a Bench, tbo »c°“^d 
should be acquitted in appeal, altbougb the fact 
that one of the two trying M igistrates is in 
favour of acquittal is a very nnportaut factor 
calling for careful considerauor. ULTAF 
SHEIKH V. EMfEROR. l4Cr. L J. 684-i{l 
lod, Cas. i004=18C.W.N. 384. 

(IGI —Municipal offence—Salatied officer of 
Municipality — Z)is?uaii/tcafiort-Crim. 

Code (188-2), s. 555.—A conviction for a 
cipal offence, by a Bench of ^laRistratea loclud 
ing a salaried Officer of the Muni^cipality. is bad 
in spite of the provisions of s. 555 of tbe Crim. 

Pro^Code. NOBIN Krishna 
rM4iR\rvN OF THE SUBURBAN MUNICI* 
S.^LITY. 10 C 194 [il,. 18 B. 442 ; D., 15 A. 

192.] 

fi7&18)—7’riai 6?/— tn ccnstitu- 
lion of. durinq iriai—’ Q.jorum.’—Where a 
Bench of Magistrates consisted of four mvmbers, 
but only two of them, who constituted a quorum 
of tbe Bench, sat throughout the trial, 
all the evidence and decided the case, 
moval from the Bench, duciofi tbe trial, of two 
other Magistrates, who were supernumerary to 
the quorum necessary to constitute a valid 
Bench does not invalidate that Bench or 
Stiate the trial. BA13 BADRI BANI v. TRIBHU- 
BAN Nath, S^N.L.R. 67 = 6 Cr. L.J. 43. 

(\9)—a^ of Magistrates—Powers of mem- 
ffgr lo o^SiitBtfndenlly of the Bench. An 
HonorarjIiPBStrate. who is a meinbor of an 
indepenaent Benoh. which exercises third class 
Dowere, cannot aol independently, that is to say. 
when not sitting on the Bench, unless he la 
authorised to aot independently. EMPEROR V. 
NURI SHEIKH, 29 C. 483 = 6 C W-N- 596. 

See Ben. Act V OF 1876. s. 216. 9 0. 38. 

See MAD. ACT XXIV OP 1859. b. 48. 13 M. 
142 = 1 Weir9l0-‘i Weir327. 

Power of Bench of Honorary Presidenoy 
Magistrates to Cake action under 8. 106, Ctim. 
Pro. Code—See BENCH OF HONORARY PBB- 
BIDBNCY MAQISTBATBS. 7 Bom. L. R. 833 = 2 
Ct. L.J. 770. 
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Beach of Magistrates — concluded. 

See Crim. pro.code, 1898. s. 21, 8 C.W.N. 
862. 

See Clllil. PRO. CODE, 1898, ss. 264. 407. 9 
36 = 2 Weir 4G0. 

Municipal Councilloi- reporting a case for 
prosecution — His competenoy to bo one of 
Bench of Magistrates to try the case — See 
Crim. Pro. Code. 1998. s. 558, 2 Weir 728. 

Trial by —Some not present tbrougbout the 
trial—Irregularity, whether curable—5*’C MA¬ 
GISTRATE. Jurisdiction of— General 
Jurisdiction. 9 m.l.j. 335 . 

Sec Summary Trial, 4L.B.R. 277. 

Benefit of doubt. 

(1) — Principle explained. —Where the pro¬ 
babilities in favour of the prosecution outweigh 
those in favour of the defence, but, looking to all 
the circumstances, there remains a reasonable 
doubt in favour of tbe accused, tho accused 
must get the ben<fii of that doubt. QUEEN- 
Emi'RESS V. Shivgod, Rat. Un. Cr. C. 127. 

(2) —favour the accused must be a reason¬ 
able or sub-tanfial one. —Tbe accused must be 
given tbe benefit of the doubt. Out that doubt 
must be a reasonable or substantial one, such 
as a jury would give eCect to. in their ordinary 
every day’s action as men of business and not 
tbe mere creature of speculative ingenuity or 
mental timidity. Empress v. Kali Pra- 
SAXNA KAliYAUISn.^RAD. 1 C.W.N. 469. 

(3) —The doubt of wbiob it is usual to give an 
accused person too benefit ie a reascnble doubt. 
Slight doubt of bis guilt is not a proper ground 
for reversing his conviction. QUEEN Empress 
v. NGA SHWE THE. L.B R. 1893-1900. 149. 

(4.'—Tbe doubt which entitles an accused 
person to an acquittal is a reasonable doubt and 
no other. Queen EMPRESS v. Daya, S.C. 
221. Oudh. 

(5) —A Court should carefully consider the 
evidence for the proseoution and the probability 
or improbability of tbe statements made by tbe 
witnesses being true, and if that evidence left 
reasonable doubt in its mind as to the guilt of 
the accused, it should give them tbe benefit of 
that doubt. ALI HusSaN v . QUEEN- 
Empress, L.B.R. 1893-1900,349. 

(6) — Burden of proof-^ Quilt of accused— 
Benefit of doubt,—When L was convicted of the 
ofience of murder and K of abetmeot. the Chief 
Court set aside tbe oonviotion of K, holdmg 
that evidence against L was overwhelming, 
but tbe police report and the surrouuding 
oiroumstances showed that probably K was 
implicated owing to bis being extremely un- 
popular in the village. LaCHHUAN SINOH v. 
KINO EMPEROR, 90 P.L.R. 1909 = 4 Ind. Gas. 
992. 

il)—First report—Description of the culprits 
not applying to the persons subsequently accused 
—Benefit of doubt—False implication of ene¬ 
mies.—Held, that, where tbe first report of the 
commission of a crime made by a parson closely 


Benefit of doubt— concluded. 

eonoeoted with tbe complainant does not men* 
tion the names of tbe persons subsequently 
implicated, and says tbe culprits were of a 
certain village, which description does not apply 
to them at all, their conviction is illegal; or in 
any case such a circumstance so weakens tbe 
prosecution that they must be allowed to get 
benefit of d-iubt. Muhammada alias Santd 

V. The Crown, 33 P W.R. 1911, Cr. = 12 Op, 
L J. 961 = 12 Ind. Cae. 649. 

Case of doubt Suspicious oiroumstances — 
Unappealable sentence—Legality—Concurrent 
findings of lower Courts—Revision— See ACT 
XII OF 1896, s. 51, 43 P.W.R. 19l3. Cr. . 

See appellate court. 5 P.R. 1876, Cr., 6 
P.R. 1898. Cr. 

See CONVICTION, 7 P L.R 1911=9 Ind.Oas. 
400 = 12 Cr. L J. 69=11 P.W.R. 1911, Cr. 

See Crim. Pro. Code, i890, ss. 253 . 254 , 2 
P.R. 1906,Cr. = 37 P.L.R. 1906 = 3 Cr.L.J. 346. 

See Crim. Pro. Code, 1898. s. 297, 1 M.L, 
T. 350 = 4 Cr. L J. 50i. 

When should be given to acousfd—See CRIM. 
Pro. Code, 1893, s. 439, 5 P.W.R. 1913, Or. 
= 14 Cr.L.J. 320=19 lod. Cas- 1008 = 152 P. 

L. R. 1913. 

Accused entitled to —See INTENTION, U.B. 
R. 1897—1901, Vol. I. 316. 

When to be given— See PENAL CODE, ss. 72 
302, 201. 11 P.R. 1913, Cr. 

Accueed'e name not mentioned at the earli¬ 
est stage—Benefit of doubv— See PENAL CODE, 
ss. 147. 148, 332, 395, 223 P.L.R. 1912 = 41 P. 

W. R. 1912, Cr. 

Blood stains on clothes—Accusing one per¬ 
son at tbe tbana and difieceot person or. tbe 
spot—See PENAL CODE, 8. 307, 14 P.W.R 
1913, Cr.=67 P.L R. 1913=19 Ind. Cas. 196 
= 14 Cr. L J. 193. 

IdentifioatioQ of accused—Tracker—Evidence 
of—See PENAL CODE, s. 305. 71 P.L.R. 1910. 

See PENAL CODE, 8. 467, 34 P.L.R. 1907 = 1 
P.W.R. 1907, Cr. 

Benefit Society. 

Whether it ie liable to be taxed —See Mad, 
Act I OP 1884, B- 103. 9cb. A. (1) (A & B), IX 

M. 253 = 11 Ind. Jut. 369. 

Bengal Acts, 

See ACTS—Bengal acts. 

Bengal Regulations. 

See Regulations-Bengal Regulations. 

Berar Criminal Code. 

See Crim. Pro. Code, Berar, 

Berar Municipal Law, 1886. 

(1) S. 146 (1)-—Member of Municipal Com¬ 
mittee-Advancing money to Municipal con* 
tractor for municipal works—OSenca—See 
Penal Code, a. 168 . 7 N.L.R, 63 = 10 Ind. 
Cas. 577 = 12 Cr. L.J. 281 

(2) —Ss. 146 {!), 151—Afunieipof member be- 
commg interested in confraefs in confranenfiott 
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Berar Municipal Law. im-concluded. 

of the lervis ol s. 1*6 (l)—Applicahililii oj s. 151 
—Offence under s. 1G3. l.P.C -Complaint. a$ 
required bu s. 151. u;;ic</ier necessiry-Obiec- 
tion overrulfd sw»nmrtri/i/ — P*oprteiw “Where 
a membec ol a Maoioipal Committeo lo BotAr 
becomes directly or ioditootly mtercstod la 
contracts made vsith the said Comnyttoo. m 
violation of the prohibition contained in s- 14G 
(1) of the Berar Jlunioipal Law. 1836, he 
commits an offence punishable under s. 169, 
I.P.O., and 8 .151 o! the Bsrac Municipal Law, 
1886. has no application. 8. 151, Barar Muni¬ 
cipal Law. 1886. applies only to what are 
eenetally known as municipal ofloncoi. ».e.. 
oflences against the powers, rules and bye-laws , 
of a Municipal Committee, in respect of which 
the Committee is given a discretion to complain ; 
or not to complain, and in such cases, the | 
Criminal Courts ate restrained from taking 
coKQiK^Qce unless and until tho Committee b^s 
oompUined. NarayAN v. EMPEROR 6 N.L. 

R. 114 = 8 Ind. Cas. 274 = 11 Cr. L.J. 613. 

(3)—8- 151—See No. 2, supra. 

Berar Penal Code. 

See PehAL code (Bbrar). 

Betel. 

See CHEWING BETEL. 

Betting. 

See Gambling. 

See G.aMING. 

( 1 )— Oaming .—A bet oannot. for the pur¬ 
poses of criminal law, bo treated as a game- 
Under the lodian Law, mere betting is not 
punishable. QUEEN-EMPRESS v. NAROTTAM 
DASSMoTIRAM. 13 B. 681. [Doubted, 310. 
549 = 8 C.W.N. 458.] 

On rainfall—See BOM. ACT IV OF 1887, 
89> 3 and 4, 13 6. 681. 

On figures of auction —See BOM. ACT IV 
OP 1887, ea. 3, 4, 6, 26 B. 533 = 4 Bom. L.R. 
271. 

Distiootion between gaming and betting— 
SeeGAMiNQ. SI 0. 519 = 8 C.W.N. 458. 

Bhagdarl and Marvadari Teonree. 

See Bom Act V of 1862. 

Bicycle 

(1) — Bicycle, if a vehicle .—A bioycle ia a 
vebiole with springs under the Municipal Acts. 
WiLBON V. Madras Municipality, 19 M. 
83 = 8 U.L.J. 293. 

(2) —Whether liable to be taxed— See Mad. 
AOTIOF1B84, Boh,. (e), 19 M. 83 = 5 M.L.J. 
293. 


Bigamy—coHfiuucfi. 

s. iOA—Bigamy—Essentials 
of the offence.—S. 491 nquiros proof of a second 
contract of marriage in the lifetime of the 
husband nr wife of the party as the ca«e may 
ho, and of the invalidity of such contract by 
reason of the husband or wifo being alive. 
Polygxinv is not permitted to women by the 
BonerU Hindu Law Hu;n COURT PROCEED¬ 
INGS, 29TH June 1870. No. 1204, l Weic 965, 
F.B. [/f., 1 Weir 5G3 ] 

[ 2 )—Penal Code. s. m-IUghl of Hindu 
2 t;o»n<iu to marry second time. —The Hindu Law, 
which recognises the right nf a Hindu husband 
to contract a valid second marnago. notwith¬ 
standing the conliiiuanco of a former marriage, 
does not recognise a correlative right on the 
part of a Hindu wife. In cases under s. 494, 
the point for determination is whether there 
was a valid subsisting marriage at the date of 
the second marriage. In re MICH.aeL alias 
I VELLAYA KUDUMB4N, 1 Weir 563. 

I (3)-Pc«al Code, ss. 52, 79. 404. 497-Cus- 
fo»i of casfe aiifftonsinj dissofufion of marriage 
' it'ifJtoat linsband’s cousenf and second inar- 
riage —A woman of the Talapad Koli caste waa 
oonvicled under e 494 of contraotiog a marriage 
with anotbor. during the lifetime of her first 
husband. The bigamous husband was convict¬ 
ed of committing adultery with that woman. 
Tbo defence was that a natra marriage had been 
solemoized between them, and that it 
custom of the caste that a woman may* without 
the consent of her husband, Icavo him and 
contract a valid marriage with another man- 
Beld that euch a custom ae that set up. even il 
it be proved to exist, was invalid as being 
entirely opposed to tbo spirit of ihe Hindu 
Liw. and that a marriage entered into in 
accordance with such 

REG. V. KARS.VN GO.IA ; REG V- RUPA, 2 
B H.C. 117. [R . 1 B 97 (117). 2 B. 140 (141 , 
4 B 330 (332). 645 (567), lO B H.C. 381 (382). 
12 C.P.L.E. 19, Ct.; D., 5 B.II.C. 17, Cr., 17 

B. 400.] 

( 4 ) _Bagai or nikka marriage—Relinquish¬ 

ment of wife-Penal Code. s. 494.-A convic¬ 
tion under e. 494. Penal Code, cannot be sup- 
ported where there ie evidence to show that, by 
the custom of the caste, sagai or m/ffco mar¬ 
riage was admissible and that the husband had 
relinquiahed bis wife, JUKNI alias PaRBATI v. 
Queen-Empress, 19 C. 627. (7 C.L.R. 354, 

F.} 

( 5 ) —Nikka marriage—Penal Code, ss. 494, 

495 _A nihka naarriage falls within as.494 and 

495, l.P.C. Queen v. JuDOO Mussuluaneb, 

eW.R.Cr. 60. 


Bidding at aaotlon. 

Without intending to purobaae—See CON¬ 
TEMPT OF Lawful Authority, 3 W.R. Or. 
88 . 

Bigamy. 

' See Obim Fro. Oodb, 1898, e. 198. 

See Penal Code, ee. 494, 495. 


(6)—Jbingara marriage.—The jAingara oere* 
xaony of marriage does not by custom consti¬ 
tute a valid marriage within the meaning of 
B. 494,1.P.O. GlOALv. PHI0,23 P.R. 1888 ,Cp. 

{g)—Mahomedan Law—Absence of husband 
for four years.—The faot that a certain sohool 
of Mahomedan lawyera have declared that a 
I woman ia competent to marry again, if bet 
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Bigamy -^continued, 

busbind bis boon absent for 4 years, will not 
briug a case uuder the ezeeptioo to s. ^94. I.P. 

C. Alam Shah v. Je\van, 27 P.R. 1878, Cr. 

(8)—Conrin?4ous absence of husband for seven 
jfCnrs^Second marriage^^In oviet to entitle 
the accused to the benefit of the exception to 
s. 401, I.P.C., it is only necessary to prove 
that the other party to the marriage has been 
continuously absent from, and not been heard 
of as alive by, the accused for the space of 
seven vears, it being immaterial under such cir¬ 
cumstances, whether or not the accused made 
any inquiries or bad reasonable grounds for 
believing the other party to bo dead. MUIIAAI* 
MAD NissA V. Empress, l P.R, 1900, Cr. = P. 
L.R. 1900, p. lb. 

(9i —Mahomedan Law — Second marriage 
durvig iddat.*—Under the Maboincdan Law, a 
second marriage contracted with a woman 
who is in the state of observing her tidal, 
subsequent to the death of her husband, vie., a 
period of 4 months and 10 days from such 
death, is not valid, unless a special custom to 
the coQtrirv his been rocognizod as valid and 
binding upon tbo parties. MUSST. BIBI v. 
EMPRESS. 43 P.R 1882. Cr. 

(10) — Penal Coie, $. 491^Ccni>ersio»i of 

nindu, wife Co Mahointdanism and re-marriage 
with a Mnhomedan^Digamy. —Tho conversion 
of a Hindu wife to Mabomedauism does not 
operate to dissolve her marriage with the Hindu 
husband, with whom sbebas lived up to the time 
of her conversion* She cannot, therefore, dur* 
ing the lifetime of her Hindu husband, marry 
a ^labomodan husband. GOVERNMENT OP 
BOMliAY V, GanGAi 4 B. 830. [P., 18 C 

264, 30 M, 550-^17 M.L.J. 476 = 2 M.L.T. 
345*6 Cr.L.J. 338. 1914 U.W.N. 278; R., 
25 B, 644, 9 M. 466, 49 P.R 1907*83 P.L R. 
1908=110 P-W R. 1907, U.B.R; 1897—1901, 
468 J 

(11) —Aposfiey of Hindu wife^Effecl*—The 
apostaoy of a Hindu wife does not dissolve the 
marriage union* CROWN v. GHOLAM FATIMA, 
32 P.R. 1870. Cr. 

(12) —A/u/iawmadait Law — Conversion of 
Hindu wife to Mahomedanism — Effect .— 
According to Mabomedan Law, when a Hindu 
wife becomes a convert to the Mussalmao faitn 
and the husband is au unbeliever, the lilagis* 
trate, on hoc application, i<i to call upon him 
to embrace Islam, and if be does so, the woman I 
ooQtinues as hie wife, but if be refuses, the I 
Magistrate must separate them; and if tho wife I 
embraces Islam in a foreign country and the I 
husband is au unbeliever, separation takes place 
on the expiration of three terms of the wife's 
courses. British India not being a (oroign 
country within the meaning of the intention of 
the above rules, a Hirdo wife, on conversion to 
Mahomedaoism. must, before ebe marries a 
Mahomedao, either give the notice through a 
Magistrate, or seek the interventioo of the Court 
by instituting a suit, after notice to the hus- 
bandi for a declaratory decree that, under I 


Bigamy—ccnfinticd. 

Mabomedan Law, her former marriage is dis- 
solved, and that she is competent to marry 
again* If she does not do so, her marrying a 
Mabomedan husband during the lifetime of her 
former Hindu husband would make her liable 
under s, 494 of tho Code- In the matter of RAM 
Kumari, 18 C 264. [i?., 34 A. 589 = 10 A.L,J. 
82 = 10 lud. Cas. 613*13 Cr. L.J. 705 = 30 M. 
550 = 6 Cr. L.J. 338 = 17 M.L.J, 476 = 2 M.L.T. 
345; D, 17 M.235.] 

(13)— Penal Code, s. \^i^Mnrriage of minor 
Mahomedan girl^Second marriage after attain- 
vxg puberly tvhile the former husband was in jail 
—Repudiation of viarriage—Proof of marrxage 
under Mahomedan law—Option of puberty .— 
The first, prisoner, a Mabomedan girl, when 
only 5 years old, was given in marriage by bee 
mother, to the complainant. Before the girl 
bad attained puberty, the complainant was 
sentenced to a term of imprisonment for the 
offence of theft; and whilst he was in jail, the 
girl attained puberty and married the second 
prisoner. It was found that the second prisoner 
was aware of the first marriage with the com-* 
plainaot Tho only proof of marriage between 
tbe complainant and the first prisoner offered 
in the case was evidence of tbe complainant and 
the girTs mother and of two witnesses who were 
said to have been present on the occasion. Held, 
on appeal from tbe conviction for an offence 
under s* 494 of the Code, that, on the facts 
of tbe case, there was not any valid marriage 
between the first prisoner, inasmuch as there was 
no proof of the presence of a MoUah with neces¬ 
sary witnesses and vakile at tbe ceremony or 
that tbe sigha was recited, or tbe akd performed. 
Held, also, that her second marriage was a 
sufficient indication that she never ratified tbe 
unauthorized marriage which was never con¬ 
summated, and that, even supposing that tbe 
girl was governed by the sunni law, it was not 
necessary to signify her assent or dissent, inas¬ 
much as tho complainant was in jail when she 
attained puberty. Tbe conviction was accord¬ 
ingly set aside. In a legal marriage, according 
to the Mahomedan Law, a Mollab would be 
present, with the necessary witnesses and vakils 
to read the sigha. The sigha would be recited and 
the akd performed. If there is no proof of tbese, 
it cannot be said that there has been a valid 
marriage. In a prosecution for bigamy, if proof 
of either marriage is unsatisfactory, there ought 
to be DO conviction. [R , L.B.R, 1893—1900, 
607, 6 C W.N. 705 = 31 C. 849 ; D., lOC.W.N. 
982J. Under tbe Mabomedan Law. when a child 
is given in marriage by any person other than 
the father or grandfather, be or ahe has tbe 
option of either ratifying or repudiating it, on 
attaining puberty. This is called the option of 
puberty. The only difference between the Swnni 
and the Shiah Law, on the question of option 
of puberty, is that whereas, according to the 
latter school, a marriage contracted fora minor 
by a person other than the father or grand* 
father is wholly ineffective, until it is ratified 
by the minor on attaining puberty, it continues, 
aocoeding to tbe sunni school^ effective until it 
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Bigamy—co»iiin«cd. 

is oanoelled by the minor. Both schools give 
to the minor an absolute power, either to ratify, 
or to cancel the unauthorized marriage. In 
criminal proceedings under s. 494 of the Code, 
where a conviction can take place only if it is 
found conclusively ih^t the former matrifige 
is still binding and effective, the accused may 
plead the exercise of the right of option* 
B.\DAL AURAT V. QUEBN-EMPRESS, 19 C. 79* 
[F.. llCr. L J. 66^«S Ind. Cas. 494*33 P* 
W.R. 1910, Cr.] 

(14)—PenaJ Co.ie, ss. 109 and Abetment 
oj biqoviy of a young girl, —A Hindu father 
giving bis married daughter, who, on account 
of her youth has not the knowledge aud in- 
telligenco to commit an offence under s. 491, 
again in marriage to another in the lifetime of 
her husband, is guilty of the abetment of i 
bigamy, although ibc girl herself cannot be 
convicted under s. 494. NAKD LaL SINGH 
V, Crown. 6 C W.N. 3M* (4 C. 10. D.) 

{ 15 )—Penal Code, ss. 83, 495—Bigawi/— 
of ten J/ears —A girl of ten years of ago 
should be deemed not to have attained sufficient 
maturity of undetstanding to judge of the 
nature and consequences of her act in going 
through a second m^irriago, which marriage and 
the previous one were negotiated bv her mother. 
QUEEN-KMPRESS V. GODI, Rat. Uo. Cr.C. 876 
»Cr. Rg.9S o{ 1896. 

JIG}—iVinor-Vafidifry of second inarriage.^ 
Where a widow, charged with bigamy, contend* 
ed that her second marciago was invalid, as she 
was married when she was a minor without tbo 
consent o( h^t relations, hetd, that the marriage 
was legU. MADH.^ v. JeEWEE, 2 P.R. 1869, 
Cr* 

(17)—Penai Co<<e, s Bigamy--Proof of 

first marriage —To substantiate a charge of 
bigamy, the Qrst martiago of the complainant 
and bis alleged wife must be etcictly proved. 
Queen-Empress V. Shivana, Rat. Uo.Cr. C. 
190. 

(m)—Consummation ol marria( 7 €.—Consum¬ 
mation is not required to complete a marriage. 
BiRBULv. SaWAN. 4 P.R. 1874, Cr* (48 P.R* 
1867, Cr., Ovrrfuled,) 

(19) — Bigamy-•Invalidity of second marriage. 
—Where during the suOsisteoce ol a first mar¬ 
riage, a person goes through a form of marriage 
recognised by law, be is guilty of bigamy, 
although the second marriage may be void for 
other reasons than that of its being bigamous. 
GURBAK8H SINOH v. 6HAMA BINGB, 19 P.R* 
1676» Cr. 

(20) — Question of marriage—Duty of Crimi^ 
nal Court.—A Criminal Court is bound to de¬ 
cide the question of marriage when it is essen¬ 
tial to the deoisioQ of the question whether an 
oQence has been committed cr not. Adam 
8HAH V, JEWAN, 27 P.R. 1878 Cf. (2 P.R* 
1879, Or., R ) 


continued, 

(21 )—of marriage—Decision of a 
CiyiJ Coiirf.—In arriving at a decision as to 
whether there has been a valid subsisting first 
mariiago, the Criminal Court is not bound by 
the fact of the decision cf a Civil Court lor 
custody of the wife, or by proceeding in execu¬ 
tion of that decree. Nl/AM DlN v. GOIIRAN, 
18 P R. 1881. Cr. 

{22\~Penal Code, s- 494 —Second marriage 
u'ith a Dindu laovian by a person relapsing from 
Christianity to ni>uhnsfn~Bigavjy.— IkM, hj 
Holloway and Innes, JJ.—A Hindu Christian 
convert relapsing into HinduBin and marrying 
a Hindu woman cannot bo convicted of bigamy 
on the ground that be has another wife Hying 
whom he married while a professing Christian, 
Per Hollotcay, J.—h second marriage of a 
Hindu is not void in consequence of a previous 
valid Hindu marriage. It is manifest, there¬ 
fore, that the second marriage cannot bo ren¬ 
dered void in consequence of a previous marriage 
which the Hindu Law could not have recognised 
it net having been performed with any reference 
to its provisions. H a^ain, the accused is 
to be treated as still a Chrisnan, tbo union 
entered into with a Hindu woman, cannot, 
in the view of any Uw governing Christian 
unions, be considered a marriage at all. Per 
I)nie 5 , J. —Although doubilcsfi the tendency of 
Cbrifllianity is adverse to polygamy, polygnmy 
as an ofience exists only by statute, and tb^ro 
is no statute applicable to India except the 
Statute 9. Geo. IV., c. 74. s. 70. which makes 
polyganDy an ofience. But that Statute applies 
to a second marriage, not by au apostate from 
Christianity to Hinduism, but by one still pro¬ 
fessing tbo Christian religion at the time of 
tbo second marriage. Therefore, there is, by 
Statute, no obligation imposed on an apostate 
to Hinduism to observe monogamy, and. there¬ 
fore, nothing in the Statue© Law which renders 
void the ecoond marriage by reason of the first 
wife being alive. HIGH COUItT PltOCEBDlNGS, 
*''ra NovR. 18G6. 1 Weir 561 =3 M-H C. App. 7, 
[D.. 4 M H.C. App. 3, 1 Weir 663; Diss.. 30 
M. 550 = 6 Cr. L.J. 338 = 17 M.L.J. 476 = 2 61. 
L.T. 345.] 

(23)—Penat Code, s. i 9 i—Bioamy—Marriage 
according to Hindu riles of relapsed convert-^ 
Subsequent conversion and marriage fo C^tris- 

tian _Onus of proving dissofufion of first mar- 

riage.—h, in her childhood, was with her 
parents baptized into the Roman Catholic 
Church, but after her fathor’e death, the family 
relapsed into Hinduism. A was then married 
to a Hindu. The husband, after sometime, 
discarded her on the ground of her former 
baptism, which was not known to him at the 
time of the marriage. She was then re-admit¬ 
ted to the Roman Catbolio Church by the second 
accused and was married by him to a Roman 
Catbolio Christian. Held, that the woman 
was gnilty of bigamy under s, 494, Penal Code, 
and the second accused of abetting the same, 
[B.. 18 0. 264, 17 M. 235, F.B., U.B.R. 1897— 
1901 Civil, p. 488, 49 P.R. 1907, 17 M.L 
J. 476 = 2 M.L.T. 345 = 6 Or. L.J. 338 = 30 M, 
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Bigamy—coji/inwcii. 

550.] When once a marriage in fact baa been 
proved, there arises a presumption, in the 
absence of any evidence to the oontrary, that 
there has also been marriage in law. There 
can be no such pro-umption as to a form of 
marriaco gone through, when a former valid 
subsisting marriage has been proved. In such 
case, the onus is entirely upon the defence to 
show that the earlier subsisting marriige has 
been validly dissolved. In re Millard, 10 
U. 218^1 Weir S66. 

(24 & 25)~Pcnnl Code, $. iOi - Attempt to 
commit bigamif—Publishino the banm.—The 
causing of the publication of the banns of 
marriage is not an attempt to m.irry, but only 
a preparation for such an attempt. QUEEN v. 

Peterson, l A. 3i6. 

(26)—Grim. Pro Code (1893), s. \9%—Mean¬ 
ing of the term “ aggrieved person”—Penil 
Code, Si 491—Compf iih/ bjj the husband.—’It 
cannot be said that the only "person aggrieved” 
under s. 494 is the person with whom the 
second oocemouy was gone through. The 
husbaud is also a " person aggrieved ” under 
8. 198, Grim. Pro. Code, and the Court should, 
therefore, take cogniztncc of an offence under 
8. 494, Penal Code, on a complaint by the 
husband. DEPUTY LeQAL REMEMBRANCER 
V. Sarna Kahmi, 26 C. 336. (10 B. 340, 1 C.L. 
R. 523. R.) iR., 3 C.L.J 39-] 

(27) —ZJipam.v—Person aggrieved to present 
complaint—Uusband not father. —In a case of 
bigamy, the person aggrieved is either the first 
husband or ibu second husband, and not the 
father. Hence, where, in suoh a ease, a com¬ 
plaint was peeforrod by the father of the husbaod, 
but nob by either of the buabands. held, there 
was DO valid oomplaint before the Court and 
that the commitment wan bad. KING EM¬ 
PEROR v. Lala, 7 A.L J. 10>32 A. 78. 

(28) —Bijamy—Prof/ier of funaftc wife is not 

^'person aggrieved." —Tbo brother of a lunatio, 
whose wife is charged with having committed I 
bigamy, is not a "person aggrieved by such I 
oOence,” within the meaning of s. 198, Crim. I 
Pro. Code QUEEN-EmpreSS v. BAI RUKHSB- I 
MONI, 10 B. 340. [«.. 25 A. 132= A.W. I 

N, 1902, 198, 26 0. 336, 3 C.L.J. 48 = 3 Or. L. I 
J. 197, 7 Cr. L J, 457= 11 O.G. 148. L.B.R. I 
1872—1892, 617.} I 

(29) — Penal Code, a. 494 — Evidence necessary I 
for conviction under the s^efton.—In order to j 
sustain the conviotion of a woman under s. 494 
it must be proved (1) that the accused bad a 
husband living ; (2) that she married during 
the lifetime of the first husband : and (3) that 
euob second marriage is void by reason of its 
taking place during the life of suoh husband. 
Where there is proof that suoh second marriages j 
are not uncommon among persons of the caste 
to which the accused belonged, and instances 
are given of suoh marriages having ooourced, a 
ooDviobion under the eeotion cannot be bad. 

in fhemaf/ero/ Mussammat Chomia, 7CL 
R 894. [P., 19 0. 627.] I 


Bigamy— concluded. 

(30)—Penal Code, ss. 496, 494— Marriage 
fraudulently going through form of—Essence of 
offence—Shnio of marriage—Ulterior fraudulent 
purpose — Practice — Trial by jury — Charge 
under one seclion, if can be co7iV6rled into 
another by High Court. —Under the Hanifi 
Law, whore the father of a minor girl is pre¬ 
sent at bet marriage and is a oonsenling party, 
no special recititions are necessary to make a 
valid marriage. Scmble. —The marriage is irre¬ 
vocable and cannot be repudiated by the girl 
on the attainment of puberty. The essence of 
an offoDce under s. 496 of the Code, is that the 
marriage ceremony should be fraudulently 
gone through and that there should be no law¬ 
ful marriige. The accused must have the 
knowledge that there is no marriage. A case 
of bigamy is not contemplated by s. 496 of the 
Code. Wbers it is intended that there should 
bo a valid marriage aud not that there should 
be only a show of marriage for soma ulterior 
and fraudulent purp.Ase, the case does not come 
under s. 496 of the Code. Whore the trial was 
i^cy, the High Court refused to convert the 
charge from one under es. 496/<09 to one under 
S9. 494/109 of the Code. SHEIKH ALIMUDDIN 
V. Emperor, tOC.W.N. 983=4 Cr. L J. 192. 
(19 C. 79, D.) 

Abetment of—See ABETMENT, 7 P.R. 1894, 
Or. 

Charge of—Parsons competent to complain— 
See Criu. Pro. Code, 1898, s. 198, 25 A. 132 
= A.W.N. 1902. 198. 

See Crim. Pro. Code, 1898, s. 198. 25 A. 
209 = A.W.N. 1903, 7. 3 C.L.J. 33 = 3 Or. L.J. 
187. 11 O-C. 118 = 7 Or. L.J. 457. 

Women charged with abetment of—Vague 
complaint, no allegation of specific acts—Ex¬ 
emption from personal attendance—Right to be 
allowed—See CRIM PRO. CODE. 1898, s. 205. 7 
S.L R 161 = 15 Cc. LJ. 539 = 24 Ind. Cas. 
947. 

See PENAL CODE.s. 496, W.R. 1864, Cr. 13. 
Billiard Saloons. 

See Bom. Reg. X(I OF 1827. s. 19, Rat. 
Uq. Or. C. 490 = 0r. Rg. 59 of 1889. 

BMl in Legislative Council. 

Reference to—Bill in Legislative Counoil, if 
guide in construction of statutes—See STATU¬ 
TES. Construction of. 3 A. 283. 

Birds. 

Whether birds can be subjaot of theft—See 
PENALCodb, 8. 378. 1914 M.W.N. 368 = 92 
Ind. Oas. 429 = 15 Cr. L.J. 77. 

Blackart. 

Abetment of murder by impossible means— 
Sorcery—See ABETMENT, 10 B.H.O. 76. 

Blood Stalna, 

On a Zimindar’s clothes-Whether inerimi- 
Dating- See EVIDENCE ACT, 1879, 8. 27, 15 
P.W.R. 1913. Or. = 19 Ind. Cas. 190 = 14Cr. 
L.J. 190 = 171 P.L.R. 1913. 
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Blow. 

Oaueing hurt—. with umbrella— See HUBT, 

24 W.R. Cr. 67. 

Board of Reveuae. 

See MAD Rbg. I OF 1803. 

Powers of, over Divisional Officers See 
Certiorari—WRIT of, 93 M.L.J. 393 = i6 
Ind. Cas. 756 = 13 Cc LJ. 723=1912 MW. 
N. 1012. 

Boat. 

Unlawful user by hirer—Confiocation without 
bearing owner— See ACT I OF 1878. s- 11. 15 
C.W.N. 296 = 9 Ind. Cas. 587 = 12 Cr. L-J- 103. 

Entry and ecareh of, between sunset and 
sunrise without warrant— See ACT I OF 1878, 
88. 15, 19, 5 L.B.R. 56, F.B.=2 Ind. Cas. 546. 

Order of confiscation of— See CRIM. PRO. 
Code, 1898, s. 517. 8 C.W.N. 887. 

Theft of— Sec THEFT—GENERAL—WHAT 
CONSTITUTES THEFT, 16 W.R. Cr. 63. 

Theft of rice icons a—See TBEIT IN A 
BUILDING, 1 Weir 436. 

Boatroan. 

Tbeft by hired—See THEFT—GENERAL 
—WHAT CONBTITUTF-STHEFT, 8 W.R. Cc- 32. 

Boat Rules. 

8. 14—See Mad. ACT VII of 1876, 10 M. 

121 . 

Boats in Harbours, Madras, 

See Mad. ACT IX OF 1846. 

Boat Theft. 

{ 1 }—Summary trial—Boat and cattle thefts. 
—Boat thefts and cattle thefts call ordinarily (or 
a 86ver© seotecco of two years’ rigorous inipri* 
eoDmoQt; a summary trial is not suitable for 
them. Queen-Empress v. Nga San. L.B. 
R. 1893-1900, 198. 

Boiler iDspeotloD Act (Bombay) as applied 
to Berar. 

See BOM. ACT 11 of 1831. 

Bomb. 

(D—Bomb found in house —Possession.— 
When a bomb was found in a baitakkhana ghar 
in a bouse to which all the members of the 
family had aocess, it could not be held that any 
particular member was in possession of the 
bomb. JOOJIBAN GH06E v. EMPEROR. 9 C.L. 
J. 663 = 13 O.W.N. 861 = 2 lod. Cas. 681 = 10 
Or. L. J. 12S. (IS A. 139. appl.) 

Bombay Acts. 

See ACTS—Bombay acts. 

Bombay and Madras Land Castoms Act. 

See ACT XI OF 1869. 

Bombay Regalattons. 

See REGULATIONS — BOMBAY BBOULA- 
TIONS. 

Bombay Bopreme Court. 

See SUPBEMB COURT, Bombay. 
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Bona fide claim of right. 

See Bona fides. 

Mischief as to land—Intent—See MISCHIEF, 
Rat. Un. Cr. C. 439. 

See WRONGFUL Restraint, Rat. Un. Cr. 
C. 451 = Cr. Rg. 10 of 1889. 

Bona fides. 

Sec CRIM. PRO. CODE. 1.898. s. 133. 

See Defamation. 

(1) —Good /aif/j. —The question of good faith 
is one of fact. It mud bo considered witn 
roferenco to tbo position of the accused and 
tbo circum.stancta under which bo acted. 
BHAWOO JlVAJl V. MUL.Jl DAYAL, 12 B. 
377. [/?., 31 B. 293 = 9 Bom. L.R. 230, J 

See ACT XVIII OF 1850, 8.C. 19, Oudb. 

• Bonn fide ‘ transfer of case under s 145 by 
Magistrate not so empowered— See CRIM. PRO. 
Code, 1898, ss. 146, 192. 529 (/). 6 C.W.N. 
686 . 

See nuisance under Crim. Pro. Code, 
23 C. 499. 

See UNLAWFUL ASSEMBLY. 21 M. 249 = 1 
Weir 310=1 Weir 42. 

Bond. 

See Bail Bond. 

See FORFEITURE OF BOND. 

See RECOGNIZANCE TO APPEAR. 

See SECURITY BOND. 

See SECURITY TO KEEP TOE PEACE- 
EFFECT OF SIGNING WRONG BOND AND 
POSTPONING PROCEEDINGS FOB CIVIL SUIT. 

See SURETY BOND. 

See ACT XVIII OF 1869, s. 3, 2 N.W.P. 453. 
Acknowledgment of debt attested by witness, 
whetboe a—See ACT I OF 1879, s. 3 (4) ib), 22 
0. 757. 

See RECOGNIZANCE TO APPEAR, 4 M.H.C. 
App. 41. 

Book of Science. 

Sec Evidence act, 1872, ss. 57, 60, la C. 
L.R. 86. 

Books. 

Tendency and teachings of, if may be judged 
from isolated extracts—Possession of objection¬ 
able books if proof ol guilty intention—See 
CONSPIRACY, 16 C.W.N. 1105 = 16 Ind. Cas. 
i57 

See Penal Code, s. 486, 26 C. 232 = 3 C.W. 
N. 97. 

Books, Bankers Books, evidence. 

See ACT XVIII OF 1891. 

Books, Press and Registration of. 

See ACT XXV OF 1867. 

Booth. 

See BOM. ACT VII OF 1867, a. 88, 22 B. 742. 

Boundaries Act. 

See BUB. ACT V OP 1880. 
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BooDdar; Officer. 

S‘e Bur. act V ok 1830, ss. 2, 17 and 18. 4 
L.B.R. 153 = 7 Ct. L.J. 462. 

Boy. 

Sfatemant by a, value of—Sec JUDICIAL 
ENQUIRY. 4 Cr. L.J. 181=9 Bom. L.R 705 = 
1 M L-T. 301 = 4 Cr. L.J. 334. P.C =30 B. 523 
= 33 I.A. 193, P.C. 

Boycott. 

Sec. Complaint—Procedure on receipt 

OF COMPLAINTS, 5 M L.T. 1 = 32 M. 3 = 9 Ct. 
L.J. 103 = 1 Ind. Cas. 22. 

Brahe Van. 

Theft from a—Sfe ThEFT IN A RUILDINO, 
1 Woir 436. 

Branding. 

And beating for the purpose of freeing from 
bewiicbment—See CULPABLE HOMICIDE, 4 
Bom. L.R. 879. 

Breach of Bond. 

See CRIM. Pro. Code, 1898. oh. VIII, U.B. 
R, 1892-1896, Vol. I. 21. 

Breach of Contract. 

See Criminal breach of contract. 

Breach of Contract of Service. 

See ACT XIII of 1959. 

By workman—See Penal Code, b. 490 
U.B.R. 1892-1896. Vol. I. 288. 

Breach of Contracts, Workman’s. 

See ACT XIII OF 1859. 

Breach of Etiquette. 

See Murder, 4 L.B.R. 132=7 Cr. L.J. 410. 
Breach of the Peace. 

See Grim. Pro. Code, 1895, sb. 106—123, 
145, 146. 

See DISPUTE AS TO POSSESSION OF IM- 
MOVEABLE PROPERTY. 

See RBCOQNIZANCB to keep the peace. 
See SECURITY PROCEEDINGS. 

See Security to keep the peace. 

(1) — Likelihood of breachef the peace—Crim. 
Pro. Code, ch. F/ZI. —Where a Magistrate 
apprehends a breach of the peace, be to 
adopt the procedure prescribed by ch. VIII 
Grim. Pro. Code, and to take security. In re 
ATMA Ram Narayan Parab, 14 B. '25. 

(2) —Crim. Pro. Code. 1698, s. 144—BreacA 
of the peace apprehended—Power of a Criminal 
Court to take property in dispute into custoiy— 
High Court’s pow<r to inleritre—Restoration of 
matters to the original condition.—Whete dis- 
putes and diflorences having arisen between 
bead members of a Church and its Secretary 
the Magistrate drew up a procaeding under 
s. 144, Crim. Pro. Code, and passed an order for 
bidding anything that might tend to disturb 
public tranquilhty, and at the same time 
directed, with the consent of both parties, that 
certain articles concerning which the parties 


Breach of the Peace— concluded. 

were io dispute be removed into the custody of' 
the Court aad should remain there for two 
mouths or uotil the decisioQ of a civil suit 
regardiug the same, which w^s theu pendiog 
before the High C-)urb ; h^ld, tbat the Court's 
custody of the artiol^^s was wholly without 
jurisdiction and the High C^urt has power to 
order that matters sboald be restored to exictly 
the same oDditioQ as the M igistrate found 
them in. before be pissed the order removing 
them ioto C‘)urt*a custody. LEaNO MOW v, 
TCHUNChun. 12C.W.N. 1044 = 8 Cr.LJ. 230. 

(3) - Crim. Pro. Code, 1899, ss, 144 and 
145— Ordtr under s. 145—Omission to state 
the grounds of disputeservice of notice io 
a party admitted to be in possession—Legality 
o1 the order,—Where an order by a Alagistrate* 
under s. 144, did not state the grounds on 
wbioh be came to the oonolusiou tbat there 
was a dispute likely to cause a breach of the 
peace, held, that the omission was not a ground 
foe bolding that the proceedings were void, tbat 
it would, at the most, be an irregularity, and 
that the High Court would not interfere in 
revision, unless either of parties had been pre* 
judioed by such omission. An order passed 
under s* 145 would not be improper even 
though some person admitted to be in pos* 
session was not served with notice, if such per- 
son did not question the order. In re 
CHINNAPPUO^YAN. 3 H.L.T. 18 = 30 H. 848 
= 7 Cr. L.J. 28. 

Procession likely to cause broach of the 
peace—Power of police—Removal of banners 
from persons in the prooession— See Mad* 
ACT XXIV OF 1859, bs. 21 and*49, 17 M. 37. 

See Crim. Pro, Code, 1898, s. 147, S O, 64, 
Oudh. 

See Crim, Pro. Code, i898. ss. 451 , 127 . 
7 B. 42. 

See EVIDENCE—GENERAL, 6 B.L.R 148^ 
15 W.R, Cc- 42. 

See Insult, 10 M. 352= l Weir 620 . 

See Penal Code, 3 , 504 , U.B.R, 1892— 
1896, Vol. I, 290. 

Breach of Trust* 

See Criminal Breach op trust. 

See Criminal Misappropriation. 

See Partnership Property, 6 B L.R, 
133 = 13 B.L.R. 310, Note = 15 W R, Cr 61. 

See Sentence-General, 29 a 25 = a. 

W,N, 1906, 969«3 A.L.J, 772 = 4 Or, L.J. 371. 
Bribe. 

See Bribery. 

See Penal code, ss. 161—165. 

dlUged offer of brifce to Police officer 
condwting •^eafch ^Confiscation without further 
enQuirp—Fnlidifi/.—Where money found in 
the petitioner's bouse by the police during the 
search of a house was alleged by the police offi¬ 
cer cooduoiiog the search to have been offered 
to him as a bribe by tbe petitioner’s brother 
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Bribe— concluded. 

and was, therefore, oonfisoatod to tho G'^vern- 
meot by tbe Distriot Magi'^trate, without aoy 
further eoquiry at all, held, that the money 
should be refunded to the petitioner. ISUAR 
Das V. EMPRESS. 16 P R. 1896, Cr. 

Ste Crim. Pro. Code, 1898, ss. 234. 235 (i). 
a Weir 299. 

See Evidence act, 1872. ss. lU and 133. 
14 B. 331. 

Proof of-See PENAL CODE. 83. 161. 304. 
330-A, 26 P.W.R. 1911, Ct.-12 Cr. L.J. 
485 = 12 lud. Cas. 93. 

Bribery. 

See Bribe. 

See ILLEGAL Gratification. 

See Penal Code, s3. 161—165. 

(D—Penal Code. ss. 161. 165—Briber^.—A 
police officer employed in a Criminal Court to 
read tbe diaries of cases investigated by tbe 
police, and to bring up in order each case for 
trial with the accused and witnesses, brought 
up, in the usual manner, a case in which two 
persons were charged with tbe oSence of theft. 
After tbe conviotioa and sentence of tbe accused 
in that case, a sum of money, the proceeds of 
the theft, was mada over to the complainant. 
The police officer asked for and received from 
the prosecution a portion of that money. There 
was DO evidence that the money was given with 
any of tbe ob}eots mentioned in s. 161, Penal 
Code. Beld, that tbe police officer could not 
be convicted under s- 161, I.P.C., as tbe money 
was not promised and given as a reward for bis 
performance of bis duty in Court, but was 
liable to be punished under s. 165. EMPRESS 
OP India v. Kampta Prasad, 1 A. 830. 


(2)—Person pining bribes— Accomplice. 
person who gives bribes is an accomplice of tbe 
person who receives them ; and, while it is 
usually unsafe to conviot public servants on 
the uncorroborated evidence of persons who 
say that they have given bribes, tbe question as 
to the amount of corroboration depends on tbe 
oiroutnslances of eioh case. KINQ-EMPEROR 

V. Malhab, 26 B. 193 = 3 Bom. L R. 694. 
[R., 33 C. 649 = 10 C.W.N. 669 = 3 Cr. L.J. 
462, 35 M. 247 = 13 Cr. L.J. 305 = 14 Ind. Cas. 
819-22 M.L.J. 890 = 11 M.L.T. 1 = 1913 M. 

W. N.207, 85 M. 397 = 13 Cr. LJ. 352 = 14 
Ind. Cas. 896 = 12 M L.T. 1=1912 M.W.N. 
549, 6 Bom. L.B. 443.] 

(3)—Penal Code, s. 193— Crim- Pro. Code. 
1882, a, 161—Anstoer to an incriminafing quei- 
tion, —A Police Patel in an investigation oy a 
Police officer, stated that be bad paid Rs. 5 to 
a Revenue officer as a bribe for not increasing 
tbe assessment on bis land, and subsequently 
stated before the Magistrate that be bad paid 
tbe sum for ptovibions. On a proseoution 
under s. 193 for false evidence under alterna¬ 
tive oharges, held, that the oSec of a bribe 
being a punishable oSenoe and also exposing 
the patel to dismissal from office, he oould not 


Bribery—confin»frf 

bo required to answer truly a question rospecl- 
ing that, put to him by the Police rnieer, uiidor 
s. 161. Crim. Pro. Code. He could not, there¬ 
fore. be convicted under s. 193 of the PiMial 
Code, unless tho statement before the Magis¬ 
trate was clearly proved to be (also. ^jUREN- 

KMi'RESS V. Halidas, Rat. Un. Cr. C. 483 = 
Cr Rg. 57 of 1889. 

A)-Chnrqe of bribery against an officer— 
Coniflainl by the offiicer agaviet jciive:^>eii lor 
conspiracy to bribe him—Puncr of Ifuih I'ourt 
to interfere on the (jround that the complaint was 
vindictive in its nature—Evidence Ait. ss. 80. 
132.—An officer, in the Revenue beltleraent 
Department, who was convicted of an attempt 
to receive a bribe from certain raiyats. who 
gave evidence against him in the trial, subse¬ 
quently charged tbe raiyatswho denosed against 
him with having conspired to bribe him. Tbe 
District Magistrate transferred the complain¬ 
ant for disposal to the Deputy Magistrate, who, 
after examining thecomplaiuant,issued process. 
Held, that there was nolhing illceal on tho 
part of the Deputy Magieirale in entertaining 
ihe complaint and issuing process and that it 
was premature for the High Court to interf-.ro 
on tho ground that tbe complaint was vindic¬ 
tive in its nature. Held, also, that, in the case 
mentioned above tbe depositions of the raiyats 
given in tbe case of bribery, against tbe officer, 
incriminating themselves.were admissible under 
8. 80 of tbe Evidence Act. QUEEN-EMPRESS 
V. bAMIAPl’A, 15 M. 63 = 2 Weir 794. 

(5) Admissibility of evidence of bribing 2 }erson, 
_The evidence of the person who briber is ad¬ 
missible against the person bribed. QUEEN 
V. OBHOV CHURN CHUCKBRBUTTY, 3 W.R. 
Cr. 19. 

Persons accompanying another to witness 
payment of bribe-See ACCOMPLICE-GENE¬ 
RAL, 2C-W.N. 672. 

See ACCOMPLICE— General, 14B. 1I5, 14 
B. 331. 26 M. 1 = 2 Weir 521. 

See ACCOMPLICE-ACCOMPLICE EVIDENCE 

_NECESSITY FOR CORROBORATION, 7 Bom. 

L.R. 969 = 3 Cr.L J. 33. 

See Bom. ACT II OP 1864. ss, 29 30, 9 Bom. 
L.R. 331 = 5 Cr. L.J. 309 = 31 B, 335. 

Contempts generally—Officer of Court accept¬ 
ing bribes— Person offering bribes to officers— 
Power- of High Court—See CONTEMPT OP 
COURT. 8 W.R. Or. 32. 

Ste Crim. Pro. Code. 1898, ss. 3, 193, 
197. IM.L J. 397, P.B. 

See CRIM. PRO. Code, 1898, s. 479, 15 M. 
36 = 2 Weir 218. 


Charged against a Magistrate—Defamation 

_BanclioD to prosecute—Evidence Act, s. 65— 

General reputation—Penal Code, s. 211— Set 
DEFAMATION. 2 C.P.L R. 198. 

Evidence of persons from whom money was 
extorted—Credibility—See EVIDENCE ACT, 
1872. ss. 3. 34, 114 (6), 133. 6 B.L.R. 196 = 14 
Cr. L.J. 262 = 19 Ind. Cas. 534. 
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Bribery— conc?ade(i. 

Nature and effeot— See EVIDENCE ACT, 
1872. B. 114, 9 M.L T. 503=9 Ind. Cas. 978 = 
12 Cr, L.J. 170. 

See Joinder of charges—General, A. 

W.N, 1904. 223. 

See PENAL CODE, s, 94. 14 B. 115. 

TakioR bribes—Motive esseatial to constitute 
ofieiice—See PENAL CODE. s. 162. 8 Ind. Cas. 
668=9 :il L.T. 137 = 1910 M.W.N. 776. 

See Penal Code, a. 214. i Weir 194. 

See Penal Code, ss. 420 and 161, 1 C.P. 
L.R. 24, Cr. 

Bricks. 

Dishonest taking of, from will, part of which 
was situated in accused's premises— See THEFT 

—Things in respect op which the 

OFFENCF. OF THEFT CANNOT HE COMMIT¬ 
TED. 21 P.R. 1890, Cr. 

Bridges. 

See Mad. REO. VII OF 1817. 

Brief. 

See ACT XVIII OF 1879, ss. 13 and 14. 12 
C.W.N. 381. 

British Baluchistan. 

See Jurisdiction of Criminal Courts— 
Jurisdiction over Europeans. 6 P.R. 
1907, Cc.=6 Cr. L J. 108 = 41P. L. R. 1907 = 
26 P.W.R. 1907. 

British Baluchistan Criminal Jastioe. 

See Reg. VIII of 1896. 

British Born Subject. 

See European British Subject. 

See Grim. Pro. Code, 1898, s. 4 (i). 2 Weir 
11 = 6 M.H.C. 7. 


British Courts. 

See Jurisdiction of British Courts. 
British India. 

See ACT I of 1868, 8. 2 (8). 6 P R. 1878, Cr. 

Jurisdiction to dispose of case outside British 
India—See DISTRICT Magistrate, Bat. Un. 
Cr. G. 376 = Ct. Rg. 25 of 1898. 

Native Indian subject of Her Majesty— 
Offence committed outside—Want of Political 
Agent’s certificate —See JURISDICTION OF 
Criminal Courts—General, ii P.R. i899, 
Cr. 

See JURISDICTION OF CRIMINAL COURTS 
—general, 8 0. 985 = 10 O.L.R. 24i, F.B. 

British Indian Subject. 

Validity of warrant issued by Political Agent 
of Native State against—See ACT XXI OP 1879 
as. 1, 111 12, 18, S O.C. 55. 

British Seaman. 

See High Seas, Offences committed 

IN, 21 0. 782. 


British Subject. 

See European British Subject. 

See Jurisdiction of Criminal courts— 
Jurisdiction over Europeans, 2 Weir 11 
= 6 M.H.C. 7. 

Associating with foreign subjects in foreign 
state for tbe purpose of habitually committing 
theft-See Penal CODE, a. 401, 33 P.R. 1886, 
Cr. 

See Wrongful Confinement, 19 B, 72. 
Broker. 

Or middleman is not employer— See ACT XIII 
OF 1859. 14 Bnm. L.R. 956=1 Bom.Cr. 0. 200 
= 13 Cr. L.J. 853=17 Ind. Cas. 789. 

Advance to brokers on pro-notes—Loan or 
trust—See PENAL CODE, s. 405, 6 L.B.R. 62 = 
17 Ind. Cas. 824 = 5 Bur. L-T. 143 = 13 Cr. L.J. 
888, F.B. 

Money entrusted to broker—Broker to bear 
all loss—Whether broker liable for criminal 
breach of trust—See PENAL CODE, s. 405, 15 
Cr. L.J. 452 = 24 Ind. Cas. 332 = 7 Bur. L.T. 
209. F.B. 

Brothel. 

See Ben. Act III op 1906. a. 2, 6 C.L.J. 710 
= 6 Cr. L.J. 423. 

What is a—See BOM. ACT IV OF 1890. s. 41, 
6 B.L.R. 224-14 Cr-L J. 282-19Ind.Cas. 714. 

Removal of—Discretion of Magistrate- 
Exercise of discretion by his predecessor—Oom> 
plaint not addressed to magistrate—See PUN. 
Act XX OF 1891, 8.204,28 P.L.R. 1910 = 8 
Ind. Cas. 223 = 11 Or. L.J. 596. 

Buddhist Law. 

1. —GENERAL. 

2. —Divorce. 

3. —Maintenance. 

4. —Marriage. 

—1.—General. 

See Penal Code, ss. 363 and 366, 1 U.B.R. 
1902—1903, Penal Code, 15. 

— 2.—Divorce. 

See Divorce. 

See Crim. Pro. Code. 1898, s. 488, L.B.R. 
1872—1992, 362. 


3.—Maintenance. 


validity of marriage of a Chinese Buddhist 
with a Burman Buddhist—Right of wife to 
maintenance—See CRIM. PRO. CODE, 1898, 
8, 488, 7 Bur. L.T. 71 = 15 Cr. L.J. 481 = 24 
Ind. Cas. 572. 


Right of lesser wife to maintenanoe— S»$ 
CRIM. PRO, Code. I89fi. s. 488. 6 Ind. Cas. 
997 = 11 Cr. L.J. 750. 


-4—Marriage. 

of husbandio chastise wife, —Hus¬ 
bands have no right whatever to chastise their 
wives, even with small oanes or bamboos. 
QUEEN-EmPRESS y. NOA NANDA, L.B.R. 
1872—1892, 421. 
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Buddhist oonoloded. 

-4.—Marriage—conciwdetf. 

(2)—Custom— Karens — Marriaqe — Match¬ 
making —Cocfcajui hen eating—Buddhist Laxo — 
s. 488, Crim. Pro. Code.—The Nat-worshippioR 
Karens have peculiar marriaee ceremonies of 
their own. A match maker bcmgs the parties 
together; the man goes to the woman’s house 
if the parties were not married before ; but the 
woman may go to the man’s bouse if he is a 
widower. A cock and hen eating would appa¬ 
rently complete the ceremony, but if the parties 
profess Buddhismi though Kaxens, they may 
marry according to Buddhist Law. MG. S.aw 
TUv, Ma SA Ma. 19 Cr. L J. 890 = 25 lod. 
Cas. 342. 

Validity of marriage of a Chinese Buddhist 
with a Burman Buddhist—Right of wife to 
maintenance—See CRIM. PRO. CODE, 1899, 

8. 488. 7 Bur. L-T. 71 = 15 Or. L J. 481=24 
lod. Cas. 572. 

See Maintenance, 4 L.B.R. I4fi=7 Cr. L. 

J. 444, 4 L.B.R. 340, P.B. =9 Cr. L.J. 25. 

See Penal Code, ss. 363, 3G6, U.B.R. 
1897—1901. Vol. I. 329. 

See Penal Code, s. 366, L.B.R. 1872— 
1892. 202. 

Buddhist Woman. 

Marriage with, when lawful—See MaHO* 
MEDAN Law — Marriage, L.B.R. 1893— 
1900, 607. 

Bnilding. 

See Municipal acts. 

See Theft in a building. 

(1)—PouJer (o ereef dulWing. —Sanction by a 
Municipality to erect a building carries with it 
power to put up such ordinary scaSoldiog as 
would bo necessary under ordinary circum¬ 
stances for the execution of the work. EMPEROR 
V. GOKUL, A.W.N. 1907, 251 = 29 A. 737=7 
Or. L.J. 233. 

Notice of intention to build—Commencement 
of—In anticipation of sanction—Refusal of 
sanction—EScot— See BEN. ACT III OP 1884, 
86. 237, 238. 25 0. 419. 

See BEN. ACT III OP 1834, ss. 238, 273, 5 
C.W.N. 42. 

Bee BEN. ACT III OP 1899, s, 8. ols. (3). (39) 
(o). 12 Cr. L,J. 461 = 16 C.W.N. 23 = 11 lod. 
Oaa. 997. 

Banotion to alteration of—Sanction to altera¬ 
tion of plan—Power of Distriot Surveyor— 
Initiation of proceedings by Seoretacy. validity 
of—Irregularity—See BEN. ACT III OF 1899, 
ss. 102 (1) to). 891, 6 Ind. Oas. 172 = 11 Or. L. 
J. 265-12 O.L.J. 24 =87 C. 586. 

See Ben. act III of 1899, ss. 372. 383 and 
449 (1). 12 C.W.N. 971=7 Or. L.J. 110 = 7 
O L J. 243. 

See BBS. ACT III OP 1899, ss. 391, 449. 7 
C.W.N. 374. 

Demolition of—Order for—See BBN. ACT III 
i>P 1899, S8. 449, 460, 462, 679, 3 0. L.J. 90 = 


Building— concluded. 

10 C.W.N. 182 = 3 Cr. L.J. 211=33 C. 287 : 10 
C W.N. 1001 =33 C. 64(> = 3 C.L.J. 571 =3 Cr. 
LJ. 165; 11 C.W.N. 30 = 4 Cr. L.J. 408=34 
C. 341. 

See REN. ACT III OP 1899. ss. 449. 620. 
029. 631, 9 C.W.N. 18. 

See BEN- Act HI op 1899. ss 449 (1), 451, 
574. 13 C.W.N 74 = 9 Or. L.J. 302. 

6 Ve BOM. ACT VI OP 1S73, s. 33 d.’. Rat. 
Un. Cr. C. 145. 

See Bom. act III op 1888 . s. 353. 19 B. 372. 
Re-building a wall that had fallen down 
—See BOM. ACT III OF 1901. s- 96. 12 Bom. 

L.B. iieo. 

Meaning of the terras —See BOM. Act HI 
OF 1901, ss. 96. 3 (7). 13 Bun. L.R. 494 = 11 
Ind. Cas. 610=12 Cr. L.J. 426 = 35 B. 412. 

Addition of wing and tower to a building 
See Mad. ACT IV OF 1884. s. 3, 1 M.L.J. 37. 

Sec Mad. Act IV op 1884. s. 180. 1 M.L.J. 
37. 

See PUN. ACT XX OF 1891. s. 92 (6). 61 P. 
R. 1905. Cr. = 4l P.L R. 1906 = 3 Cr. L.J. 344. 

See U. P. ACT XV OP 1833, s. 55, A.W.N. 
1900, 8. 

See Crim. Pro. code, 1898, ss. 133, 138, 
139. 6 C.W.N. 886. 

Dangerous—See NUISANCE UNDER CRIM. 
PRO. CODE, 5 P.R. 1890, Cr. 

See NUISANCE UNDER CRIM. PRO. CODE, 
4 M.H.C. App. 34. 

See PENAL CODE. 8. 436. 68 P.L.R, 1903. 

See PENAL CODE, a. 442. 6 N.W.P. 307. 
What is a—Open apace surrounded by a fence 
whether a—See PEN.\L CODE. ss. 457. 442. 379, 
511, 24 P.R. 1014 Cr. 

See THEPT-THINGS WHICH MAY BE THE 
Subject of theft. Rat. Uq. Cr. C. 293 = 
Ct. Bg. 36 cf 1886. 

Buildiol Sitee. 

Owner dividing a large plot of ground into 
several—Tbd building sites let out on long terms 
to lessees—Lessees building houses and receiving 
rents—Lessees are owners of tbe premises 
Construction of Statutes—See BOM. ACT HJ OP 
1888. ss. 30.5, 302 to 307. 12 Bom. L.B. 669 = 
34 B. 593 = 7 lod. Oas. 935 = 11 Cr. L.J. 544. 

Bull* 

Dedicated to idol — See CRIMINAL MIS¬ 
APPROPRIATION. 11 M. 145 = 1 Weir 498=1 
Weir 456. 

See MISCHIEF. 34 P.R. 1388, Cr. 

Killing of a bull set at large at Sraddba— 
See PENAL CODE, B3. 296, 378, 403. 425, 17 0. 
852. 

Bet at large in acoordanoe with Hindu reli¬ 
gions usage—Appropriation whether amounts to 
an oflence—See PENAL CODE. ss. 403, 410, 
.411, 8 A. 61. 
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Bull— co7icluded, 

‘‘ Bull ’’ and “ Cow ” and “ any otb^r 
animal,' meaning of—See PENAL CODE, 
s. 419. 12‘2 C. 457. 

Sot at largo upon relative’s death—See 
STOLEN raOPERTY, 9 A. 348=A,W.N. 1867, 
73. 

Bullock. 

Race not an ofTonce under Act III of 1867 
— See ACT HI OP 1867. e. 13, L B.R. 1872— 
1802, 541. 

Keeping—Por hire—Bullocks kept by tenants 
in hues and in open—Liability of owner—See 
Bow. ACT III OF 1888. s. 394, 13 Cr. L.J. 785 
^17 Ind. Cas. 529s 14 Bom. L.R. 886, Note. 

Bund. 

Damming the streams bv erection of a— See 
CRIM. Pro. Code. 1898,'e, 133 , 32 0.930 = 
2 Cr. L.J. 762. 

Burden of Proof. 

See Benefit of DOUJiT. 

See Evidence act, 1872, ss. 101—lu. 

See Presumption. 

( 1 ) —O^/'enre— as fo.—It is tbe first prin* 
ciple of criminal law, that where a statute 
creates a criminal oflcnco. the ingredients of 
that offence must be strictly proved, and that 
where the doing of an act without authority 
or without consent is made a criminal offence, 
and the statute does not expressly pat upon the 
accused the proof of such consent or authority, 
it is a necessary part of the case for the prose* 
outioQ to negative by evidence such consent or 
authority. Brij BaSI v QuBEN-EMPRESSi 
19 A. 74 = A.W.N. 1896, 178. 

(2) — Evidence Actt s. 101—CriminaZ eases — 
Conviction — Burden of proof* —In a criminal 
case, the burden of proof is on the prosecution 
under s. 101, Evidence Act, and a conviction 
must be based ou evidence which excludes the 
theory of inncceDce ; not on circumstances of 
suspicion, or on mere probabilitieH. QubEN* 
Empress v. Nabayan Nathu, Rat. Un. Cr. 
C. 779=Cr. Rg. 43 of 1893. 

(3) —Person accused of offencc^Exceptions 
•under the Penal Code — Burden of proof. —When 
a person is accused of an offence, the burden of 
proving the existence of circumstances bringing 
the case within any of the general exceptions 
in the Penal Code is upon the accused, and it is 
directed by the statute that the Courts should 
presume the absence of such circumstances. 
Queen EMPRESS v. Prag Dat. 20 A. 4S9s 
A.W.N. 1898, 117. (4 A. 148,9 A. 528, R.) 

(4) Exceptions under Penal Code—Oood faith 
— Burden of preo/.—The burden of proving the 
exception of good faith is on the accused. A 
mistake of law does not make an exception 
under 8, 79, I.P.O.. even when due care and 
attention under s* 52 is proved. As a rule, when 
the act done comes within the words of the 
Fenal Code, of a general or special excep* 
tion is required to take it out of the same* 


Barden of Proof—continued. 

Queen-empress v. bai MAHAKAR,Rat. Ud,. 
Cr. C. S20 = Cr. Rg. 66 of 1895. 

<6)—Spreiof or General rxcepfton. —Burden 
of proof—Since the Evidence Act, the burden 
of proving tbeexisteuce of circumstances, bring¬ 
ing the case within any general or special 
exceptions in criminal trials in the Mofussil, 
lies on the accused. In the matter of ihepeiiiion 
of ShibO ProSAD PaNDAH, 4 C. 124 = 3 C L, 
R. 122 [i?.. 10 Cr. L.J. 372=3 Ind. Cas. 744 

= 11 Bora. L.R. 638.] 

(6 )—Suit for damages for malicious prosecu^ 
tion—Burden of proof, —In a suit for damages 
for malicious prosecution, the plaintiff must, in 
the first msiance, make out a prwia facie case 
that the defendant bad no reasonable or prob* 
able caupe for the prosecution and acted malici-' 
ously. The acquittal of the plaintiff by the 
Criminal Court is not alone sufficient proof of 
this. EBRAHIM SULIMAN v. ESUFF SULfMANr 
L.B R. 1893—1900. 387. 

17)—Jn case of ihefi—Facts which may be- 
presumed—Strong presumption—Absmee of evu 
dtstce as to c?/;nfr, whether rebuts the presump* 
(ion and shifts onus—Evidence Act, ss. 4 and 
114.—When persons are discovered dealing with 
property of a sort which can be easily pilfered 
where it passes in large quantities from one 
possessor to another (or transport and export, 
the strong presumption which arises that the 
property was stolen by the accused and bis 
companioDS, or dishonestly received by them 
cannot be treated ss in any degree rebutted by 
tbo absence of evidence as to whose property it 
was that was stolen. 8.114, Evidence Act. read 
together with s. 4 of the Evidence Act, shifts 
the burden of proof at a certain stage in the 
evidence on to the accused, and a Court may, 
therefore, in the absence of any credible expla¬ 
nation or satisfactory rebuttal, well regard the 
existence of a recent theft as proved, when 
property (for tbe possession of which no satis¬ 
factory explanation is forthcoming) is surrepti¬ 
tiously convoyed by persons whose conduct 
renders it so highly probable as to leave no 
room for reasonable doubt that they are either 
thieves or receivers of stolen oroperty. KAR- 
piNi V. Queen-Empress, L.B.r, 1893—1900, 
276. 

(8)—Onus of proof—Suit for land attached 
under s. 3 of Ben. Jet IV of 1840.—In a suit for 
tbe possession of land attached by the Magis¬ 
trate under e. 3 of Act IV of 1840, the onus 
prohandi ia on the plaintiff, MOHKSHUR 
SINGH V. RAMAPUT SiNGfl, W.R.F.B. 7-1 
lod. Jup. O.S. 39. 

As to good faith ^See ACT XVIII OF 1862^ 
B. 27, 4 W.R. Cr. 22. 

See ACT IX OF 1872, s. 23, 11 W. R. 813. 

See ACT I 0P:1878. s. 9, 2 0 0. 99. 

See Act I of 1878, e, lO, 8 lod- Gas. 461-8 
Bur. L.T. 82. 

Criminal oases—Shifting of onus from pro- 
eeoution to the acoueed—See ACT I OF 1878, 
Rule 1 (XX), U. B.R,, 1892— 1896, Vol. I, 144; 
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Barden ot Proof—co««MUic<J. 

See ACT XIT OF 1806, ss. 3 (U (»). 30. 51. 
6L.B.R. 52, F.B.*2 lod. Gas. 543. 

See ACT XII OF 1806. s. 51, U.B.R. 1906, 
Excise, 7. 

See BOM. ACT XIII OP 1856, s. 35(1), 20 
B. 348. 

See BOM. ACT III OF 1688. ss. 308. 410.7 
Bom. L.R. 726 = 2 Cr. L.J. 601 = 30 B. 126. 

01 omissioD to report death to municipal 
authorities— See O.P. ACT XVllI OF 1.889, 

S. 84. 16 C.P.L.R. 63. 

See COMPOUNDING OFFENCE, 21 C. 103. 

Rape on a child —Complaint of robbery—Re¬ 
port of Cbemical Eiammer—Confession—See 
Confession—General, 93 p.L.R. i9i0 = 8 
Ind. Cas. I9l = il Cr. L.J. 665. 

See CONVICTION. 7 P.L.R. 1911 = 9 Ind. 
Cas. 400 = 12 Cr. L.J. 69 = 11 P.W.R. 1911, Cr. 

See CriminalBre.>.c-HOF trust. Rat. Un. 
Or. C. 860= Cr. R«. 27 of 1896. Rat. Un. Cr. 
C. 872 = Cr. Rg. 47 OF 1896. 

Power of appellate Court to take additional 
evidence—Penal Code. s. 411 — Dishonestly 
receiving or retaining stolon properly—Article 
of small value—Recent possession—Burden of 
proof — Evidence Act. 1872, s. 114 m) Sfe 
CRIM. Pro. CODE, 1898, fs 428. 540, 8 M. L. 
T. 418 = 8 Ind. Cas. 145 = 1910 M.W.N. 419. 

See Culpable Homicide, i Weir 288. 

See DEFAMATION, 6 A. 220. 

See DISPUTE AS TO POSSESSION OF IM¬ 
MOVEABLE PROPERTY. 9C.L.R. 305. 

See Easement, li 0. 52. 

See EVIDENCE—GENERAL, 27 P R. 1897, 

Or. 

Where provocation alleged for murder— See 
Murder. 14 C.P.L.R 188. 

Sec MURDER. L.B.R. 1893—1900. 452. 

See Penal code, bs. 34, 99. 100, 148, 304, 
16 C.L.J. 440. 

See PENAL CODE, 8. 84. Bat. Uo. Cr. C. 818 
= Cr. Rg. 64 ot 1895. 

r“See PENAL CODE. 68.85.86.387,398,6L. 
B.R. 100 = 6 Bur. LT. 193 = 17 lod. Cas. 800 
= 13 Cr. L. J. 864. P.B. 

See Penal Code, s. I5i, 22 P.R. 1887. Ct. 

See Penal CODE, 89.241,243, 12 Cr. L.J. 
79 = 9 lad. Cas, 449. 


Prtma facie proof of negligence of accused— 
Proof of having taken proper precautions —Onus 
—See Penal Code, b. 268. 12 M.L.T, 664 = 14 
Or. L.J. 45= IR Ind. Cae. 269- 

See PENAL CODE. b. 302, 11 O.W.N. 1085 = 
6Cr. L.J. 304. 

See PENAL Code, bb. 802.304. A.W.N. 1897. 
131. 

Temple dasi—Adoption of minor girl by 
ofienoe under b. 873—Guilty knowledge—Pre- 


Burden of Proof— concluded. 

sumption—See PENAL CODE. ss. 372. 373. 13 
M L T. 131 = 24 M L.J. 211 = 11 Ct, L.J. 33 — 

19 Ind. Cas. 257. 

Misappropriation Mode of misappropriation 
of moiKV. prosecution not bound to prove—Sc« 
PKNaL Code, s. 40U» S Ind. Cas. 6b7 —8 A.L.J 
88 

See Penal Code, s. 4G7. 34 IM .R- 1907 = 

1 P.W.R. 1907, Cr. 

See Penal Code, s. 486. RC.NV.N. 421. 

See BKCSULATION VII OF ISSI, s. 40. 33 C. 
696 = 4 Cr. L.J. 206. 

See REVISION-QUESTION OF FACT, Rat. 

Uu. Cr. C. 79l = Cr. Rg. 52 of l‘-95. 

See SECURITY TO KEEP THE PEACE — 
EVIDENCE AND PROCEDURE, U A. 452 = A.W. 
N. 18S7, 111, 2 N.W.P.431. 

Burglary. 

Murder while committing —See PENAL COI^, 
s. 460. 8 A.L.J. 574 = 11 Ind. Cas. 570 = 12 U. 
L-J. 395. 

Burial. 

See CRIM. PRO. CODE, 1898. bs. 144, 143. 
133. 2 Weir 64. 

Burial Groaod. 

( 1 )-Cru«. Pro. Code (1898). s'. 133 -B«rm( 
ground, order chnvg.-An order 
Ibe use of a graveyard 19 not such 
can be made under s. 133 . Cnm. Pro. Code. 
SHEO SaRAN L.ALv. LAL MOHAMAD L.\L. 
C.W.N.70. 

See BEN. ACT II OF 1888. ss. 381, 382. 25 
C. 492 = 2 C.W.N. 145. 

Cultivation of burial ground—See ClUMI- 
NAL trespass. 1 Weir 513 = 6 M.H.C. App. 

25. 

See CRIMINAL TRESPASS. 3 M. 178 = 1 Weir 
286. 

Trespas-son burial place—See PENAL CODE. 
S 297. 18 A. 395 = A.W.N. 1896. 119. 

Trespass on-Plougb.ng up burial ground- 
joint owner-Sec PENAL ( ODE. 8. 297. 8 A.L. 
J. 9*27 » 12 Ind, Ca«. 300—1^ Of* L.J. 532. 

If should be in use-Depository 
mains of the dead, trespass on-Knowledge or 
intention requisite 

PENAL CODE, 88. 297. 54 ! 

18 Ind. Cas. 677=14 Cr. L.J. 117=40 C. 548. 

See Penal Code. a. 297, 26 P.R. 1887. Cr., 

1 Weir 267. 


Burma Acts. 

See ACTS—Burma acts. 

Barma Conrta. 

See Bub. Act XVII op 1875. 

Upper Burma CourtB bound to 
Burma Rulings—Sec PENAL CODE. b. 30*, 

Ct. L.J. 448 = U.B.R. 1911. 87 = 11 lad Cas. 

792. 
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Burma Forest Act. 1902. 

(1)— S. (53— Burning firewood without 
first royalty. —S. G3(=s. G7 of Burma Forest 
RcguUiioii V of 1898j cannot apply, and was 
never intended to apply to a case of burning fire¬ 
wood without first paying the rovalty, KiKG- 

EMi>i-5aou V. Sadu Singh, 1 U.B.R, I902 — 
1903, Forest 1. 

Burmao. 

See ACT I OF 1378. Rale I, cl. XX. U.B.R. 
1392—189G, Vol. I. 144. 

Burma Regulations. 

See Regulations — Burm.a Regula¬ 
tions. 

Burning Ghat. 

See Grim. Pro. Code, 189?, ss. 133,140, 25 
C. 425 = 2 G.W.N. 113. 

Burning Ground. 

Power of municipal commissioners to admin¬ 
ister oath—Order to close burning ground— 
See Ben. act III of 1864, ss. G79, 19 W. R. 
309. 

Cremation of corpse in a used immemorialiy 
for the purpose, against an order bv the Collector 
prohibiting suoh cremation—See PENAL CODE, 
83. 188, 290, 19 M. 4G1 = 1 Weir 247 = 6 U.L. 
J. 181 = 1 Weir 247 = 2 Weir G5. 

Buatee Land. 

Dobutter property—Sbebait not in ptsscs- 
8ton, if an “ owner ’’ — See BEN. ACT III OF 
1899, S8. 3 (32). 408, 674,675, 17 C.W.N. 
1081 = 21 Ind. Cas. 169 = 14 Or. L.J. 569. 
Butchers. 

See ACT XIII OF 1859, 8.2. 1 Weir 690 = 7 

M.H.C. App. 12, 

License to keep butcher's shop— See MaD. 
ACT IV OF 1884. ss. 191, 192, 193, 194, 10 M. 
916 = 1 Weir 741. 

Bye-law. 

(D—Powers of Corporations to make Bye-laws 
— Act XXVI of 1850—Afunietpaftfv— Bye-law 
partly good—Effect. —A corporation or company 
or other public body, whether created by Act 
of Parliament or by Charter, bas no power of 
making bye-Uws beyond what is clearly given 
to it by the Act or Charter. And suob rules or ' 
bye-laws, if inconeistent with the express or 
implied provisions of the Charter or Act, would 
be void as ultra vires, though sanctioned by ' 
the Executive Government- [R., 5 B. 186.] I 
The power to make rules given to Municipal 
Commissioners under Act XXVI of 1850 and to 
provide penalties for bre.Aches thereof does uot 
carry with the power to adjudicate or even to 
determine who shall adjudicate whether a 
person bas broken the rules. Rules, therefore, 
giving power to a committee of the Municipal 
Council to try and punish such breaches, are 
«ffra vires and void. (5 B.H O. Cr. 10, F.) 
[R.. 8 B.HC. (A.C.J.), 213] Obifer.—The 
effect of English decisions appears to be that a 
bye-law, though ultra vires as to a part, is good 
as to the remainder, if the good part is divisi¬ 
ble from the bad and unconnected with it. REG 
V. Yenku BAPUJI, 8 B.H.C. Cr. 39, F.B. . i 


Bye-law —concluded. 

(2)— Administration of Bye-laws. —Laxity in 
the administration of the Rules and Bye-laws 
of the Municipality by the officers condemned. 

Manik Lal Mullick V, The Corporation 
OF Calcutta, 4 C.L.J. 4Il=4 Cr. L J 394. 

See Ben. act VI of 1863, Bourke O C- 412. 

See BEN. ACT III OF 18G4. 24 W-R. Cr. 70. 

See BEN. ACT V OF 1876, s. 313, 21 C. 837. 

Sec Ben. ACT III of 1885. 8. 139, 15 Gr.L. 
J. 187 = 22 Ind. Cas. 763 = 18 C.W.N. 1120. 

See Ben. Act III of 1885. ss. 139, 78. 11 
C.W.N 1099 = 6 Or. L.J. 319. 

Continuing offences Jik<*ly to be committed 
after proceeding —Daily fine— See Ben. ACT 
HI of 1835. s. 140, 37 C. 671 = 7 Ind, Cas. 931 
= 11 Cc.L.J. 540. 

See Ben. act II OF 1888, 88. 412, 417,20 
C. 605. 

No. 61 made under a. 350 of Ben. Act III of 
1899— Ultra vires - Reasonable construction— 
See Ben. act III OF 1893, se. 350 and 270, 
10 C.W.N. 667 = 3 Cr. L.J. 450. 

S I—See Ben. Act hi of 1899, cl. 18, 
8s. 559, 561(6), 631. 10 C-L-J. 623= 14 C.W.N. 
614=4 Ind. Cas. 259 = 10 Ct.L.J. 622 = 37 C. 
545. 

See Bom. act VI OF 1875. 8. 70. Rat. Uo. 
Cr. C. 797 = Cr. Rg. 55 of 1895. 

See Bom. act II OF 1884, s. 33 (6), 4 Bom. 
L.R. 565. 

See Bom. ACT III OP 1888. s. 461 (d). 22 
B. 9b0. 

See Bur. act III of 1898. ss. 142 (d). 180. 
202, 14 Cr. L.J. 481=20 Ind. Cas. 740 = 6 Bur. 
L.T. 138. 

See Mad. act HI of 1871, ss. 127 and 129. 
8 M.H.C. App. 3. 

See Pun. Act IV of 1873. 83. 8, 14, 21. 43 
P.R. 1888. Cr. 

See Pun. act XIII OF J684. 10 P.R. 1887, 
Cr.. 27 P.R. 1889, Cr. 

See Pun. act XHI of 1884 , 83. 117 118 
119. 4 P.R. 1887, Cr. 

See Pun. Act XX of 1891, ss. 92 i4) and 
146, 13 P.R. 1909, Cc. 

See Pun. Act XX OF 1891, s. 143 Ih) (2). 
21 P R. 1911. Cr. 

Construction of—See U. P. ACT XV OF 1873. 
s. 22, A.W.N. 1901, 1. 

Of Municipality, validity of-Presumption 
— See U P. ACT XV OF 1883. s. 66. 19 A. 493 
= A.W N. 1897, 133. 

To be reasonable—Unreasonable by-law will 
not be enforced by Court —See U. P. ACT I OF 
1900, 68. 128 (ci. 132 A.W.N. 1902. 117= 24 A. 
439. 

See Master and Servant, 12 Cr. L.J. 89 
= 15 C.W.N. 390=9 Ind. Cas. 480=18 O.L. 
J. 335 = 38 0. 415. 

Calcutta Acts. 

See ACTS—BENGAL ACTS. 
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Calcutta Supreme Court. 

See Supreme court—Oalcotta. • 

Calendar. 

i})—DiStruclionof duplicales of calendars- — 
The calendars and proceedings of the magistracy 
sent to the Court of Sessions are not, properly 
spenkiDg, records. The originals which are 
retained in the Mrgietrate's Courts are the 
only official records. But anyhow iho 
duplicates should be retained lor a period of 
three years and oau then be destroyed or re¬ 
turned to tbe Magistrate’s office, if required. , 
HIGH COURT Proceedings. 1ST DEC. i870. ' 
6 H.H C. App. 6. 

Canal and Drainage, Northern India, Act. 

See ACT VIII OF 1873. 

Canals. 

See Channel. 

See ACT Vlll OF 1873. ss. 70 and 74. A.W. 
N. 1907. 18 = 4 A.L.J. 201 = 6 Cr. L.J. 196 

See PENAL CODE. 8. 188, 12 P.L.R. 1901. 
Canals Act. 

See Ben. act V of 1864. 

Canara Forest Rules. 

Rule 7 (2)—Sec MAD. ACT V OF 1882, s, 26. 
13 M. 21 = 1 Weir 767. 

OaDcellation. 

Cancellation of an order for maintenance on 
tbe ground of a disputed compromise— See 
M.aINTBNANCE. 2 Weir 649. 

Cancelling Order. 

See Security to keep the peace — 
Cancellino order and discharging 
SECURITY. 

Cauongoe. 

See BEN. ACT V OP 1875, s. 45, 6 C.W.N. 

120 . 

Cantonment Code, 1899. 

(1)—Ss. 6, 89, 283 —Building without permis¬ 
sion of Cantonment Mnyi-ilrale -—The officer 
commanding a regiment in the Cantonment is 
not tbe authority whose permisbion, to build 
wiihiD Cantonment limits, is sufficient under 
the Cantonment Code. Building a hut with 
the permission of tbe Commanding Officer, but 
without the permission ol tbe Cantonment 
Magistrate, isanoQeooe, under s-*. 99. 283, Act 
XIll of 1R89. NaTHU V. KING-EMPEBOB, 1 
A.L J. 608. 

(2A3)—Ss. 22, 2B2 —ii'atlure fo pay hackney 
carriage fee. —Failure to pay hackney carriage 
fee to the Cantonment authority is not 
punishable either under s. 22 or s. 282 of the 
Cantonment Code. Jauala t. CROWN, 22 P. 
L.R. 1001-P.W R, 1908. p, 42. Cr. 

(4)—S-66(a), (zt)— Shaking down leaves 
from road side tree—‘Defacing.'—The shaking 
down of leaves from a road-side tree does not 
amount to defacing the same within the 

62 


Cantonment Code, 1899—confinMed. 

meaning ol s. 66 (a), (li) of tho Cantonment 
Codo. QURKN Empress v. Ra.ja Ram, 2 
Bom. L.R. 540. 

( 5 j— 3 , 66 ( 1 )—Cnrriyini? meat e.rposed to pub¬ 
lic t'ieM’— Servant's (.(Tt-'ice^Master's liability. 
—Tho oQeiicps ainud at by s. 66 (1) of the 
Cautonment Codo ate porscmal c fTeiices, and not 
f-ffences which can be coiiiini'ii'd by delegation, 
lienee, a master Lannot be punished under the 
section Icr an act ol bis servant m carrying 
meat in a bullock cart exp..sed to public view, 
which IS not proved to oo comiuitti.(l with his 
knowledge or authority. KMPI*UOK v. JAll'AR 
Ha.ii Ismail, 10 Bom. L.R. iOS2 = 9 Cr. L.J. 
182. 

(6) —S. 66 (li, {q)—Gambling—Common 
gaming house, use of .— fJehl, that persons found 
gambling iu a common gaming bouse cannot 
be said to bo using the house as a common 
gaming house wiihiii the terms of s. 66 (1). Ii?) 
of tho Code. MaUHO V. KlNO-EMPlCROR OP 
INDIA. 167 P L.R, 1903 = 3 Cr. L.J. 78. 

(7) _Ss. 79 and Notice—Power delegated 

to two members — Noti:e by one, —Where tho 
Canicnmeut Commuteo dclcgaiod the power to 
issue notices to a sub-committee of two mem¬ 
bers, any single member has no power to issue 
a notice to a bouse owner to repair bis house. 
Ram Saran Dassv. King Emperor. 4 A.L 
J 694=A.W.N 1907, 275 = 9 Cr. L.J. 348. 

(3)—Ss. 83. 85, 28“^—Notice, natute of.— 
Where a Cantonment Magistrate issued a notice 
under s. 83. Cantonment Code, to the accused 
to the effect that a house belonging to tho latter 
being declared both ruinous and insanitary by 
expert opinion, bo was tbereby directed to carry 
out the repairs indicated in an attached report 
which recommended general repairs, and the 
accused having failed to comply with tbe notice 
was prosecuted and convicted, held, that for 
tbe purposes of a prosecution unoer s. 85 read 
with s. 83, Cantonment Code, 1699, it is not 
necssary for the prosecuMnn to begin by prov¬ 
ing that the authority which issued the notice 
was duly ooDstituted, that tho Court ought to 
presume, until some evidence is given to destroy 
tbe presumption, that tbeCaotenment authority 
used the regular and lawful procedure, that the 
common course of busioess was followed in its 
procedure, and that it was for the person rais¬ 
ing the oojeotion to give some evidence to show 
that it would not be safe lo make such a pre¬ 
sumption : held, also, that tbe phrase, “in-'ani- 
tary state ” in e. 63 did not moan an iosanitary 
state generally, butan inMaoitary state as quali- 
ffed by tbe preceding words, that is, an insani¬ 
tary state resulting from tbe ill-constcuotion or 
dilapidation of the building. The word "defects’* 
in that section means " sanitary defect” and 
tbe repairs which tbe notice may require tbe 
owner to execute must, therefore, be suob 
repairs as are necessary to remove the sanitary 
defects resulting from the ill-oonstruction or 
dilapidation of the building. Held, therefore, 
that tbe repairs which the accused was required 
to carry out were repairs of such a nature as to 
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Cantoomeot Code, 1899— co^xiinued. 

put the bou^o into habitable order gcoerallj. 
and Dct ni-reJy repairs to remove the sanitary 
defects o( rhn nature contemplated in 83; 
that the < anionment authority not authori¬ 
sed by the provisions of s. 63 to issue a notice 
for goucral repairs; that it did not exercise a 
lepal discretion in direotinK under that section 
such repairs to be carried out, and that the 
notice whs bud and invalid in law. Jacksos v. 
King.Emperor. 7 O.C. 51. (19 a. 49^ 20 B 
R.). [F , 7 O.C. 68J. 

(9) —Ss. 83, 85, 283—Prno?/v for failure to 
comply tci/h nolice for repairs.—Where a Can¬ 
tonment Mngistrato, by a notice purporting to 
have been is>ued in accordance with s. 83, Chap. 
VI, Caotonment Code, directed the accused to 
carry out certain general repairs in a bouse as 
recommended by a Comm ttoo of Arbitration, 
but the accused having failed to comply with 
the notice, was convicted under s. 283. Canton- 
meot Code, held that, s, 83, Cantoornent 
Code, aid uot authorise the procedure adopted 
by tho Cantonment Magistrate, that the repairs 
ordered to be carried out were not the kind of 
repairs contemplated by s, 83, and that the 
notice purporting to have been issued under 
that section w^s bnd and invalid in law. Hefei, 
furtber, that as a penalty for failure to comply 
with a notice under s, SS.^was expressly provid¬ 
ed for in s. 86, the convicHon under a. 283 
was bad. Rai Narain Das v. Kino Empe- 
ROR, 7 0 C 68. (7 O.C. 57. P.) 

(10) —S. 85 —See Nos. 8, 9, supra, 

(11) —S. 89—See No. 1, supra* 

112)—Ss. 89» 104—i?ifArprefa/fon 0 / Statutes — 
Strict construction—Practice—Conviction tinder 
particular section — Sect\o7i not justifying convic* 
(iCH^ Convictiin maxniairiable on other grouttds 
—Senefil to accuied^Ignorance of atni7idment 
^Future daily fiyie.—The penal sections of the 
Cantonment Code are of s > rigorous a nature 
that they must be construed strictly in favour 
of an dccu>:ed as well as against him. It is no 
part of the duty of the superior Courts to 
search through a voluminous enactment like 
the Cantonment Code, id order to ascertain 
whether convictions are maintainable otherwise 
than under the precise sections quoted by 
the Magistrate as bis authority. Where, 
therefore, a Magistrate convirts under a wrong 
eeotion of the Code, whether bv iuadverteDce or 
otherwise, the accused is entitled to benefit of 
the mistake, and the Magistrate's order are 
liable to be set aside as illegal. Under the 
amended s. 104 of the CantonmeDt Code, 
a person, who fails to give notice as required by 
B* 89(1) or fails to comply with any notice, is 
punishable with fine extending to Rs. 50. A 
conviction under this section cannot be set aside 
merely on the ground that the accused did not 
know of the amendment of the section, espe¬ 
cially where the accused deliberately disobeyed 
the orders given to him. An order directing a 
person, who has erected a structure without 
aanctioD, to remove the structure within a cer¬ 
tain time, or in default to pay thereafter a 


Gantonment Code, 1899—continued. 

daily fine, is improper. If the Magistrate*^ 
directions are not carried out, then the proper 
«‘' 0 ur?e is to institute a furtber prosecution and 
allow tbo accused an opportunity of defending 
himself before the further fine is in3p08ed« 

Emperor v. sita Ram. i2Cr.L.J. 371 = 11 
lod. Cae. 139 = 206 P.L.R. 1911. (13 P.R, 
1903, Cr., 171 F.L.R. Ib03. 19 P.R. 1904, Cr., 
Fd 

(13) —S. 94— Jurisdiction of Court to inter¬ 
fere 7vith the di$cretio7i given by the section.— 
Civil or Criminal Courts have no jurisdiction to 
interfere with the discretion given to the Can- 
tonroent authorities under s. 94, unless it id 
exercised corruptly or maliciously. KING- 
T:MrKROR V. MiraN BaKSH, 19 P.R. 1904, 
Cr. (13 r.R. 1903, Cr., Cifed.) [F., 11 lod. 
Css. 139 = 20r> P L R. 1911 = 12 Cr. LJ. 371; 
R . 23 P R. 1905, Cr. = 168 P.L.R. 1905 ; D.. 1 
P.R. 1906, Cr.] 

(14) —S. 94— Notice not specifying the stature 
and ixie7tt of repairs whether UgaL —8. 94 of 
the Cantonment Code conlemplates that the 
owner should know the precise nature and ex¬ 
tent of the repairs which, in the opinioo of the 
Cantonment autborityi he should execute in 
the interest of the safety of the occupier or of 
the public. Therefore, a notice under the 
section, which does not state at all what kind 
of repairs the Cautonment authority requires 
the owDsrto make on the bouses specified iu the 
notice, is illepal. EMPEROR v. QaADIR 
BaKSH, 56 P.L.R. 1912 = 13 Ind, Gas. 209 = 13 
Cr. hj. 17 = 3 P.R. 1912, Cr. 

(15) —Ss, 94 and 104— Notice by CantoK7>ient 
authority—The remains of a building to be 
removed—No option given of repair.—The peti¬ 
tioner, the liquidator of tbe club of Northern 
India, was rrquired by the Cantonment Com¬ 
mittee, by notice under s. 94, to demolish 
certain roofless walls of tbe club, which remain¬ 
ed standing, afier being destroyed by fire, since 
they were, in tbe opinion of the committee, 
dangerous to the public safety. On tbo peix- 
tioner denying apprehension of danger by way 
of reply, bo was directed to appeal to the 
General Commanding Officer under s. 104. 
The appeal whs rejected summarily without a 
bearing. The Magistrate convicted tbe peti¬ 
tioner. Heldt on revision, that the conviction 
must be set aside, as it was ilUgal for tbo 
General to decide tbe appeal summarily, and 
as no option was given to tbe petitioner to 
repair or to removo, whereas s. 94 gives the 
option. Pbtman V. EMFEROR. 23 P.R 1905, 
Cr. = 168P,L.R. 1905 = 3 Cr. L.J. 301. (I9P R. 
1901, Cr., D.) [Ctfed, 3 P.R, 1912 Cr.=56 
P.L.R. 1912=13. Ind- Cas. 209 = 13 Or.LJ. 17 
= 9 P.W R. 1912; R., 36P.W R. 1908, Cr, = 18 
P.R. 1908, Cr.=8 Cr. L J. 490.] 

(16) — Ss. 94, 104, 240— Repair of buildings^ 
dangerous to “ public safety,** order issued by 
Cantonment nuf/toriftes as fo» conutefion jot 
disobedience of—Power of Chief Court to inter¬ 
fere on revision.—Ii is for tbe Caotonment 
authority to issue the notice under c« 94, and 
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ao appeal lies froxn that deci^^ioo under r. 240, 
and with these orders the Court cannot inter¬ 
fere ; but, when there is a criminal proceeding 
under r. 104 lor not complying with the notice, 
and a oonvictioDi it is open to the Chioi Court 
to review the proceedings and decide the legality 
or otherwise of the convioiion. Also, tbo pro¬ 
visions of s. 94 apply only to suob repairs as 
may be necessary for the “ public safety,’* i.e.» 
the safety of tbo general public and not of a 
particular person, as a tenant of a bungalow or 
bis guest. So, whore the Cantonment authority, 
before issuing a notice, had not decided that 
the step was necessary in view of the public 
safety, it was held that the Chief Court might 
hold the notice to have been illegal and might, 
on revision, set aside the conviction and sentence 
for not having complied with such notice* 
Wazir Ullah V, Emperor, i P R. 1906. Cr. 

= 3 Cr, L J. 348=^48 P L.R. 1906. (l9 P R. 

1904, Cc. Di<5.; 22 P.R, 1989, Cr. R ; 24 P.R. 
1890,D) [R., 13Cr. L.J. 17»13 lod. Ca». 
209==56P.L.R. 1912,] 

(17)—Ss. 94,104, iOl—Notice issued by Can- 
tcivnent Magistrates on his oxen authoruy, 
under r, 94, validity o/. —Where the autho¬ 
rity to issue notice under r. 94 is vested by 
tbeCodo in a constituted Committee or Sub¬ 
committee, a notice isiiued by the Cantonment 
Magistrate, on his own single authority, with¬ 
out any reference to or direction or considcra- 
tion by the Sab Committee, of which ho was 
only one of the members. U ultra vites. And 
a conviction under r* 104 for disobedience of 
fluob notice is illegal* Tbo defect in authority 
to issue the notice is not a delect or irregularity 
not afteoting the merits of the ca^e, and so. 
oannot bo condoned by r. 291. Gopal SiNGK 
V. KiNQ-WMPEROR OF INDIA, 3 P.R. 1907, Cr. 
aS Cr. L.J. 49aa47 P.L.R. 1907. (26 M, 61. 
P.C.«26 P.R. 1905, Ct.sR.) 

(18) —8. 96 —See No. 7, supra. 

(19) —S. 96 (2) (a) and (b)^”Cantonment 
authority^'' Cantonment Magistrate^ xoheOier— 
Order xssxud by him — Vahaity —fleW, that, 
under eub-ss. (2) (a) and (b) of s. 96 of the 
Cantonment Code, the Cantonment autho¬ 
rity,*’ i.e., the CaDlonmoDt Committee, is tbo 
only authority that can require the owner of 
land to remove a boundary wall, and that, 
before an order can be legally issued even by a 
Oantonment Committee, the members of that 
body must form the opinion that the wall is 
nnsuatainable, unsightly or otherwise objection¬ 
able. Helds also, that, under a. 17 of the Code, 
the Cantonment Magistrate is declared to be 
the executive oflioer of the CantonmeDt autho¬ 
rity, and all orders must be issued through 
him but he has no authority, of his own ini- 
liattv$s to issue an order under s, 96. and that 
an order, not being based on an opinion formed 
by the Cantonment Committee, or one issued 
by them, had no legal validity as an order under 
8. 96 (2) la) and ib). CROWN v, Dbtaram 
WaTONMAL, 8 8.L,R, 11^9 Cr. L.J. 447 
lod. Cae, 640, 


Cantonment Code, 1899-ccn/iHfirci. 

(-20)—S. 10^- Prospeedve daily 104, 

Cantonment Code, 1899, docs not allow a 
prospective daily fine for failure to comply with 
an order under iboCantontnentCode irrespcctivo 
of the period belwocn tbo dale of the conviction 
and the date on wbii h the order may bo com¬ 
plied with. Kino kmim^uor v. Miuan 
BAKHSII. 19 PR- 1901, Cp. flMP R. 1903, 

Cr . cued.) [F , U lud. Cas 139-206IVL R. 
1911 = 12 Cr.L.J. 37i; R . 23 IMl 1905, Cr.== 
168 r.L.R 1905; D.s 1 P.R. lOOri.Cr., 

(21) —8. 104 —See Nos, 12. 15. IG, 17. supra. 

(22) —S5. 131, 2S'i—Co)Urnc( of rnidng a 
stall from Cantonment author\(i‘'S — FiiXlnri‘ to 
pay rent, ivhcthir axi (ffence under s. 2b3.— 

S. 283 provides a penally, in cases not oiborwiso 
provided for, for failure to comply with any 
notice under, or for breach of, any of the pro¬ 
visions of the Cantooraent Code- Buti m a 
contra-’t of renting a stall, notice to pay ?talUgo 
or rout is not a notice under the Code, and 
failure to pay such suilagc or rent is not a 
breach of any provision of the Code, within tbo 
terms of s. 283. KING-EMPEHOR v. M4CJHI 
RAM, 15 P.R. 1906. Cr =45 PL R. 190i=5 
Cr« L.J< 87. 

(23j —S 141 — 066 fracfi>i( 7 P« 6 fic road—S, 141. 
Cantonment Cone. ISay.—In this case tbo 
accused were convicted of tbo o0i.*tico of obsltuct- 
I in® tbe public f'jad, under a. 1 4 I, Cantonment 
I Code. 1899. and sootenced to rieoroua ittipnson- 
mens lor eiRht days. The Sessions Judge 
submitted the proceedines for revisiou to the 
Chief Court with tue remark that the extreme 
sentence of 8 days' rigocous imprifonment, for 
the very potty offence to which Ibe accused 
pleaded guilty, was excessive. The Chief 
Court remitted the unexoired part ot Iho 
fcntenco. CROWN v. Kala SIN<;H, P L.R. 
1900. Cr.. p 52. 

( 24 ) —S. 141 la)—Cu>Tio< 7 e standinq on a 
public road.—The accu:-ed went in his own 
bullock-carnage to see his son who was il), and 
during bis visit left tbo carriage standing at 
the door in the street. The evidence showed 
that the carnage str^od there for about 20 
minute's. Held, per Batty axid Whitworth JJ., 
[Fulton. J. dissewficnfe) that the accused was 
liable to be punished under r. 141 (a), as it 
would be straining language to say that it was 
necessary to wait nearly 20 minutes to t^ko up 
or set down any passenger, and, therefore, tho 
rule laid down in s. 141 (a) t^oemad technically 
to have been infringed. Per Fulton. J,—In 
every case in which a person is charged under 
r. 141 (n) with causing a carriage to remain 
in the street longer than may be necessary for 
taking up passengers, the Magistrate must 
decide whether the detention was really for the 
purpose aforesaid. If be finds that the carriage 
was sent to stand in the street long before the 
time when it could be required, be will proba¬ 
bly bold that there has been an infringement 
of the rule. But when be finds that it was 
kept Btandiog merely whilst the owner was pay 
iog a visit or transacting business for a reason¬ 
able time» be will come to the oonolusion that 
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it has not been caused to remain longer than 
was Dcc^^ssary for the purpose of taking him 
up. Per Baty. J ,—The phrases ‘‘taking up” 
and “setting down *' are correlative* and as 
“netting down” could extend to nothing 
further than the mere alighting of the passen* 
gcrs, so “taking up” would include nothing 
beyond his getting in and taking bis scat, and 
would not include waiting for passengers while i 
they are engaged on business or pleasure. Pet ' 
Whiiwerth^ J, —The words “taking up or setting • 
down passengers” id r. HI (a) of the Can- | 
tonment Code cannot properly be extended to 
any purpose dfstinct from the two named. The 
making of a visit, which wa? the occasion in 
the present instance of tho carriage standing 
in the street* was not a purpose incidental to i 
the taking up or setting down of passengers, I 
but was ?k purpose distinct frem and beyond 
those two acts. QUEEN KMPRRSS V. MAHO¬ 
MED Ayooh, 2 Bom. L. R. 9t8. 

(25) —S. 167, cl. ij)^Article of perishables 
naturesugar—Ctim. Pro. Code {V cl 
1898). ss. 190, 191,—Where a Cantonment 
Magistrate institutes a prosecution, under the 
Cantonment Code, against the accused, he 
ought to inform him that tho Utter is entitled 
to have bis case tried by another Magistrate, 
and bis not doing so is an irregularity which 
will vitiate tbe proceedings. Brown sugar is not 
an “article of food which is of a perishable 
nature,” within tbe meaning of s, 167* cl. <j), 
of tbe Cantonmont Code nod tbe person selling 
it within tho Cantonment is not guilty of any 
oftencs. MORIH ALI v. KINO-EmPEROR, 3 A, 
L.J. 604 = A.W.N, 1906, 303«4 Cr. L.J. 374. 

(25 a)—S. 167— See No. 35, infra, 

(26) — Ss, 167. 168, 17Z—License for sale of 
aerated toaters^An tnvafid condition in the 
license, breach of, no offence, — The accused 
held a iiceoso under s. 167 of tbe Aot for the 
sale of (crated waters in a Cantonment and for 
having sold (crated waters manufactured by a 
firm not approved of by the Cantonment Com¬ 
mittee ; he was charged with and convicted of 
the breach of a condition in the license, which 
restricted him to vend icratod waters manu- | 
factored by certain manufacturers approved of { 
by the Cantonment Committee. Held, on ' 
revision* that, as s. 168 of tbe Code only ; 
authorised tbe Committee to lay down the 
sources from which the water used in tbe 
manufacture is procured, and as there was no 
provision in the Code empowering tbe Com¬ 
mittee to select manufacturers (or tbe license, 
the condition in tbe license in question was ultra 
vires and tbe conviction was wrong, Prabh 

dial V, King-Emperor. 47 P.R. 1S08, Cr,« 
191 P.L.R. 1905^3 Gr. L.J, 131, 

(27) —3. 168—See No, 26, supra, 

(28) —S. 173—5^6 No. 26, supra. 

(29) “S Meaning of seelion—Infornxa* 

lion bv Medical officer of one cantonment to 
another^ whether amounts to prima facie 
grounds for Information forwarded 


Cantonment Code, 1899^confinued. 

by the Medical officer of one cantonment to the 
authorities of another, to the effect that a 
woman is believed to have a venereal disease* 
amounts to “ prima facie grounds for believ* 
ing/' within tbe meaning of s. 203 of the 
Cantonment Code, Tbe section does not mean 
that tho authorities issuing tbe notice must 
have somclhiDg in tbe nature .of tbe legal 
ovidcDce before them: on tbe contrary, the 
vague and general wording employed in the 
SFCtion seems intended to cover all such matters 
as would reasonably justify an executive officer 
in taking action. JMPER.^TOR v. PHUSKI, 3 
S.L.R. 184 = 4 Ind, Cae. 1157. 

(30) — S. 212 — Returning to Cantonment 
wilhojit permission.—8. 212, Cantonmeot Code, 
1893. deals with harbouring and concealing a 
person who has been required to remove from 
tbe Cantonment, aod not with returning to the 
Cantonment without permission. QUEBN- 
Empubss V. Rama, 2 Bom. L.R. 338, 

(31) —S. 240— See No* 16, supra. 

(32) -S. 282—See No. 3, supra. 

(33) — S, 283, fine under, for breach of the 
conditions of a license—No notice (o the accused 
—heqalily of fine — Prcceedxngs^ if judicial pro- 
ceedings—Revision—Accused eniitlei to copy of 
proceedings in the summary register. —Where 
tbe accused was fined under b. 283 of the 
OantonmcQt Code for breach of tbe conditions 
of bis license, and there was no proof that any 
notice was issued to tbe accused and that he 
failed to comply with any such notice or other¬ 
wise committed a breach of tbe provisions 
thereof, held that s, 283 of the Code was not 
applicable, there being no notice to the accused; 
that the proceedings were judicial proceedings 
and, as such, revisable by tbe Chief Court; 
that the only lawful penalty was tbe cancella¬ 
tion or suspension of the license ; aud that the 
accused was entitled to a copy of the proceed* 
ingR in thesummarv register M.^NQI Ram v* 
Kino.EMPEROR, 9 P.R. 1909, Cr. 37 P.L.R, 
1910 = 11 Cr. L.J. 17 = 4 Ind. Gas. 611=80 P. 
W.R. 1909, Cp. 

(84)—S. 283—See Nos, 1, 8, 9, 22, supra* 

(35) —Ss. 283 and 167. — R'^ading together 
s. 167 of the Code aud the proviso to it, a person 
wishing to start a dairy cannot be held to have 
infringed the Rule, until and un!e$as it is shown 
either that be has not applied for a license, or 
that, having so applied, he has failed to obtain 
it by reason of bis unwillingness to comply 
with tbe ocoditione imposed under s, 168* 
Hence, where the accused applied for a Itoense 
and his failure to obtain it resulted, not from 
any fault of bis own, but from tbe illegal action 
taken by tbe Cantonment authority in probi- 
biting him from starting the dairy, held that 
the prohibition was ultra vires and could be 
disregarded, CANTONMENT AUTHORITY* 

Kampter V. Kisan Contractor. 14 C,P,L» 
R, 139. Cr, 

(36) —S. 291— See No. 17. supra* 
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CantODment Code, 1899—conchided. 

(37)— Rule HI (d) — Obslruclion to public 
street, —Tho accused had kept, for years pist a 
wooden box in front of hie shop for use as a 
step to facilitate access tu his ola which was 
three fed above ground. The wooden box was 
placed upon a stooe slab covering the gutter at 
the side of tbe road adjoining tho accused's 
shop. Retd that the accused was not guilty of 
causine wilful obstruction to tbe free passage 
of astrret under Rulo 141 (li)oftbe Cantonment 
Code. EmI’EROKv. ABDUL HUSSEIN, 3 Bora. 
L.R. 741. 

Caotonraent HagUtrate. 

See ACT HI OF 1880. 

See ACT XIII OP 1889. 

See BOM. ACT III OF 1867. 

See Mad. Act I OF 18G6. 

See CANTONMENT CODE. 1899. 

(1) —Oflnfonment i^ufes, Rule 9—A/opisfrafe’s 
order to build privy. —Rule 7 of tbe Cantonment 
Rules does not empower a Cantonment Magis* 
trate to order any person to construct a privy, 
and a failure to comply with such an order is 
not an o0eace. Qoeen Empress v. SaNTAN, 
Rat. Un. Cr. G. 54l = Cr. Rg. 16 of 1891. 

Jurisdiction of—See ACT V OF 1801, s. 29, 

1 Agra 24, Cr. 

Power to cancel license—See BEN. ACT 
VII OP 1878, 8. 14. 15 0. 452. 

See Mad. act XXIV OP 1859, s. 48. 5 
M.H.O. App. 25 

Order to appoint a resident agent — See 
Penal Code, s. i88, a.w.N. i882. 52. 

Cantonment Officer, 

See ACT XVlll OF leso, 8. C. 19, Oudh. 

Cantonment Roies. 

See ACT XXII OF 1864. 

See ACT III OF 1880. 

See ACT XIII OF 1869. 

See Cantonment Code, 1899. 

See Cantonment Maoistratb. 

(1) —Rule 7 —Conviefion.—The mere finding 
that the compound of a bouse, of which the 
accused is the landlord, was kept in a dirty 
state, ie not sofficient to support a oonviction 
under Rule 7. To justify a conviction under 
tbe Rule, it must be found that tbe accused, 
being the owner or occupier of tbe house, had 
allowed dirt,filtb, refuse, rabbish, or noxious 
or ofienaive matter, to be kept for more than 
24 bonre on tbe ground attached to and ooou> 
pied with tbe house. QUEEN-EUPRESS v. 
OAMBBtRMAL. Rat. Uq. Cr. 0. 898»Cr. Rg. 
B8 of 18BB. 

(2) —Rule 67.—A person, who neglects to 
fepair his bouse which is within the Canton¬ 
ment limits, does not commit an oflence 
punishable under Rale 67, Chapter III of 
tbe Cantonment Rules. In re NavALMAL, 
Or. Bg. 88 of 1691. 


Cantonnient Rules— coticltided, 

(3) Rule 59 (3)—Sec ENCROACHMENT, Rat. 
Uu. Cr. C. 505 = Cr. Rg. 19 of 1S90. 

(4) —Rule 67, Ctifip III, Notilicalion 759, 
dated 2bth A/<jrc/i. 1876— Public place- — A place 
in ibo open air, bolwocn a birrauk wasb-bouse 
and kitchen by tbe side of a path leading from 
tbe public road, and visible from tbo public 
road, is not a “ public place,” within tho 
meaning of Rale 67. CUOWN v. ClIATTAR, 1 
P.R. 1873. Cr. 

(5) —Rule 74— Keeper of hawie — Meaninr ).— 
Tho owner of a house who lets it to prostitutes 
who use it for prostitution, but who does not 
live in it himself or exorcise rnntrol over its 
inmates, is not “(he keeper of a house, etc,” 
within the meaning of K. 74 of tbo Canton* 
mont Rule.s. (,)ueen-Emi’HESS v. Dollatta, 
Rat. Un. Cr. C. 572 = Cr. Rg. 38 of 1891. 

Cantonments Act. 

See ACT III OK 1880. 

Sec ACT XIII OK 1889. 

See BOM. ACT III OF 1967. 

See Mad. ACT 1 OF 1866. 

See Cantonment CODE, 1899. 
Cantonments, Military. 

See ACT XXII OF 1864. 

Capital Cases. 

Plea of guilty in—See PLEA OF GUILTY, 19 
A. 119. 

Capital Sentence. 

See SENTENCE—Capital Sentence. 
Capitation Tax. 

Set BUR. ACT III OF 1989. s. 9 (2). 4 L.B.R. 
150 = 7 Cr. L.J. 450. 

Carcase. 

Theft of the carcase of a buried bullock— 
See THEFT—THINGS IN RESPECT OP WHICH 
THE OFFENCE OF THEFT CANNOT 13B COM¬ 
MITTED, 1 Wair 384 = 4 M.H.C. App. 80. 

Cards. 

See Gambling. 

See Gaming. 

Gambling with cards in a public road— See 
Penal Code, s. 290, l Weir 239. 

Carelessness. 

See HEQLIGENCE. 

How it differs from dishonest misappro¬ 
priation—See CRIMINAL BREACH OF TRUST, 
i Weir 464. 

Carriage. Hackney. 

See ACT XIV OP 1879. 

Carriages, Stage. 

See ACT XVI OF 1861. 

Carrier. 

See PENAL Code, s. 407, 9 Bom.L.B. 229= 
6 Or. L.J. 235. 
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Cart. 

Refusal to allow—On biro to Government 
cfiicer-See PknalCODE, s. 186, 9 B.H.C. 
1C5. 

Impressment of, for Governnaent officer's 
use—Obstruction—See PENAL CODE. £3. SS'i, 
363, 9 B. 659. 

Cart-men. 

See ACT XIII OF 1859, e. 2, 1 Woir 690. 
Cartridge- 

Empty—Case — Ammunition—See ACT XI 
OFJ878. s. 4.7 A L.J. 102*4 Ind, Cas.405=l0 
Cr. L.J. 573 = 32 A. 152. 

Cart Stand. 

See mad. Act IV OF 1884, s. 189, 21 M. 
293 = 1 Wcir 738. 

Caae-diary. 

Admissibility of atatements in—See Crim. 
Pro. CODE. 1898, as. 162, 172, 7 C,P.L.R. 
22, Cr. 

Cash. 

See evidence ACT, 1872. a. 27, 2 8.L.R. 
27.Cr. = 10Cr. L.J. 239. 

Caste. 

See Conversion. 

See Defamation. 

See Excommunication. 

(1) — Caste mallers—Jurisiiction of Courts .— 

If casto matters fill within the exclusive oogni- 
zancs of a caste assembly, it is clear that the 
Courts will not interfere, on the ground that 
the procedure of such assemblies is not strictly 
or even approximately '* judicial ” as to the man* 
ner of recording either evidence or resolutions, 
when there is no evidence that, according to 
oustom or otherwise, it is necessary to keep 
such a record. For the same reason, it is not 
open for the Courts to determine whether or not 
the evidence on which the caste assembly acted 
is such as a Court of Juctice would act upon. 
Saler Mannaji Row v. Herojbb Row. l 
Weip 614. 

(2) —Passing off girl for marriage as of another 
caste. —To describe a Brahman woman as a 
Eirari is not cheating by personation, but may 
be an efienoe under s. 420. I.P.C DUROA DaS 

V. Kino-Emperor, 13 P.R. 1904. Cr. [«., 12 
Cr. L.J. 94 = 9 Ind. Cas. 511 = 56 P.L.R. 1911.] 

See ACT XXI OF 1850, 2 N.W.P. 446. 

See BOM. ACT VI OF 1873, s. 73,11 B. 180. 
See Bigamy. 2 B.H.C. 117. 

Misrepresenting—of the girl— See Cheatinq 
—False personation. 16 W.R. Cc. 42. 

Passing off girl for marriage as of high caste 

—See Cheating—False Personation. 7 

W. R. Cr. 56. 

Cheating—False personation, a. 

W.N. 1882, 237. 

Threat to put a person out of caste—S m 
Criminal intimidation. Rat. Un. Or. 0 . 87. [ 


Caste—concluded. 

False representation of a girl belonging to a 
lower, as of a higher, and inducing one to con¬ 
tract marriage with her—See PENAL CODE, 
es. 372, 373. 2 A. 694, P B. 

Pollution by accused of food served at a 
feast—See PENAL CODE. ss. 426, 298, 604, 
24 A. 156 = A.VV.N. 1901. 212. 

See Penal Code, s. 494, l B. 347. 

Statements made to caste—Whether defama¬ 
tory—Sre Penal Code, 1898, e. 499, 14 Bom. 
L.R. 685 = 13 Gt. L.J. 637 = 16 Ind. Cas. 335 
= 1 Bom. Cr. Cas. 162. 

See PENAL Code. s. 499, Rat. Un. Or. C. 
3&7 = Cr. Rg. 39 of 1883. 

Caste DiHabilitieB Removal. 

See ACT XXI OF 1850, 

Casting Vote. 

Bench of Honorary Magistrates—Chairman's 
casting vote—Rule 6 of the Government rules, 
whether ultra vires—See Crim. Pro. CODE, 
1893, 8. 16. cl. (d), 3 O.L.J. 492, P.B. = 10C. 
W.N, 642, P.B. 

Cattle. 

See ACT III OF 1857. 

See ACT I OF 1871. 

See Cattle Trespass. 

Left in obarge of koeper—Permitting them to 
stray on a Railway—Liability of owoer —See 
ACT IX OF 1690. B. 125, 8 A.L.J. 1249 = 12 
Ind. Cas. 990*34 A. 91*12 Cr.L.J, 614. 

Not members of family—See BOM. ACT VI 
OF 1673, B. 53 (1), Rat. tin. Cr. Cas. 4l2 = Or. 
Rg. 78 of 1388. 

Trespass of cattle on accused's land—Ao- 
cused receiving money payment on threat of 
impounding the oattlo—See EXTORTION, 1 
Weir 440. 

See Extortion, 1 Weir 438. 

Theft of—from a cattle-fold or pen— See 
House Trespass, 57 P.R, 1887, Cr. 

In a forest under re-settlement-See MIS¬ 
CHIEF, 8 Bom. L.R. 549 = 4 Cr. L.J. 9.3. 

Allowed to stray-See MISCHIEF. 1 Weir 487 
= C M.H.C. App. 36. 

Trespass by—See NUISANCE UNDER OBIM. 
Pro. Code, 3 B.L.R.a. Cc. 45 * 12 W. R. 36. 

Cattle Lifting, 

Cattle-lifting—Trial—Not to be summary— 
See Crim, Pro. Code, 1893. 3 . 260, 6 S.L.B. 
101 = 17 Ind. Gas. 412 = 13 Cr. L J. 780. 

Cattle Pen. 

Criminal trespiss-Iatention—Entry into a 
—House trespass—See PENAL CODE ss. 441 
and 448, 29 P.R. 1905 = 2 Cr.L.J. 420=118 
P.L.R. 1905. 

Cattle Theft. 

and cattle thefts—Summary trial of 
suc^ Boat thefts and oattle theUa call 

ordinarily for a severe sentenoe, e.g., of two 
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Cattle Theft—co?iclu(fe(Z. 

years' rigorous iiuprisooruent and a summary 
trial is not suitable for QUKKN- 

Empress v. Noa San, L.B.R. 1893—1900.198. 

W^Caltle Iheft, how (o be treated.— of 
cattle theft must be treated with '•omo severity. 
NOa PAN THIN V. QUEBN-EMPUESS. L.B.R. 
1872—1892. 291. 

Whether an offence in Upper Burma — 
See Grim. Pro. Code, 1898, a. 45, U.B.R. 
1892—1896, Vol. I, 19. 

Cattle IreBpass- 

See ACT HI OF 1857. 

See ACT I OP 1871. 

[l) — Ow}ier’snfglect to keep cattle from stray¬ 
ing. —Mere neglect on the part of an owner of 
cattle to keep them from straying into ffilds is 
not causing them to enter a compound with¬ 
in the meaniog of s. 425, l.P.C. The 
section requires that, before the owner is con- 
yicted of tbe offence, it must be proved that he 
actually caused tbe cattle to enter, knowing 
that, by su doing, be was likely to cause damage. 
Major FORBES v.Girish Chandra Bhutta- 
CBAUJBB, 6 B.L.R. Ap. ti W.R. Cr. 31. 

(2) —Trespass by cattle whin amounts to mis¬ 
chief —In order to constitute tbe offence of 
mischief, it is not sufficient to show that the 
accused was guilty of carelessness, in allowing 
her goat to stray. Tbe prosecution was bound to 
show that there was an intention to cause 
wrongful lo's or damage. EMPRESS v. 
Baidaya, 7 B. 126. 

IS)—Cattle causing damage tocrop—Liability 
of owner. —The owner of an animal which strays 
on to another’s land and causes damage to tbe 
crop thereon, does not, unless be has wilfully 
driven it upon tbe land, commit the offence of 
mischief under s. 426. Peoal Code. QUBEN- 
Empress t. Shaik Rajo, B. 173=9 Ind. 
Jur. 383. [F,. l:iCr. L.-J. 536 = 15 Ind. Gas.808 
= 5 8.L.R. 263, Rat Un. Or. C. 357.] 

(4) —0>'dcr bv a Magistrate prohibiting the 
straying of cattle. —An order by a Magistrate, 
prohibiting the straying of cattle within certain 
local limits, is not an order within the meaning 
of B. 62 of tbe Criminal Procedure Code (Act 
XXV of 1861). QUEEN v MOOZAFAR KH«.LIFA, 
9 B L R. Ap. 36 = 18 W.R C R. 21. 

Permitting cattle to stray upon Railway— 
See ACT IX OP 1890. s. 125 (1), 18 M. 228 = 1 
Weir 874. 

See Mischief, 23 P.R. 1901, Or. 

Censas Register. 

See Evidence Act, 1872. s. 74, 6 Bom.L. 
B. 535. 

Central Provlnoes Acts. 

See ACTS—Central Provinces Act. 

Central Provinces Caorts. 

See O.P. Act II OP 1904. 

Central Provinoet, Hanlolpal Committees, 
Punjab, Oudb, 

See Punjab act Xv op 1867. 


Central Provinces Hunlcipality. 

See C.r. ACT XVIII OF 1839. 

Certificate. 

11)— Certil'icalc oi ailministralion — Possession. 
—The gr.tnt-of a certificate of administration 
under Act XXVII of IRGO does not decide any 
qu'stion of iitte to tbe po-^ap-^sion of the land. 
MAHANT DIUNUA.I CtIKI GOSWAMI V. 
StUPATHl GlUI GOSWAMI. 2 B L R A. Cr. 27 : 
Queen v. Kai.il, il W R. Cr. i8 = 2 B L R- 
A C. 23. In re OlULaSHEKV DEI5I.A.9 W.R.Cr. 
18 

Certificate bv Political Agent— S'e CrIM. 
PRO. CODE. 1898, s 108. 21 A. 256 = A.W.N. 
1902, 45. 

See CRni. PRO. Code, 1898. 183, Rat. 

Un. Cr. C. 253 = Cr. Rg. 13 of 1886. 

See EVIDENCE—Expert Evidence, 4 L. 
B.R. 125 = 7 Cr. L.J. 406. 

See FORGERY, 28 M. 90, F.B. = 1 Weir 533- 
A. 

See JURISDICTION OF CRIMINAL COURTS 
—GENERAL, A-W.N. 1884, 85, 

Certificate of Administration. 

See CERTIFICATE. 

CertifioaCe by Political Agent. 

See CERTIFICATE. 

See CRIM. Pro. Code. 1898, s. 189. 

See POLITICAL AGENT. 

Native Indian subject of Hot Majesty- 
Offence committed outside British India—Want 
ol Political Ageoi’s Certificate—.9»e JURISDIC¬ 
TION OF CRIMINAL COURTS—General, ii 
P.R. 1899. Cr. 

Certified Copies. 

See ACT XVIII OF 1891, ss. 2 and 4, 4 C. 
W.N. 433. F.B. 

Fabricated document—filed with plaint as 
—Charge ol fabricating false evidence, 
sanction if necessary—See CRIM. PRO. CODE, 
1898.3. 195 (1). cl. (bl. 17 C W.N. 937 = 14 
Cr. L.J. 289 = 19 Ind. Cas. 945. 

See Grim. Pro. Code, 1898, s. 6ll.ll O.P. 
L.R.Ct. 6. 

Value of first report—Admission of its oerbl- 
fied copy in revision—Puniebmont— See PENAL 
CODE 8. 498 , 2.4P W R. 19ll.Cr.=a24 P.L.R. 
1911 = 12 Cr. L.J. 600 = 12 Ind. Cas. 220. 

Certiorari. Writ of. 

( 1 )— Writ of certiorari—Discretion of Court — 
Tbe righto! a defendant to a writ of certiorari 
to remove prooeedioga before a Migiscrate is 
not ex dtbito justitice, the issue of it being 
discretionary with tbe Court. REG v. NANA 
MOROJl. 8 B.H C. Cr. 1. 

(• 2 )—Certiorari— of—Power to issue writ— 
CAarf*r Act — Letters Potent—Crim. Pro. Code, 
SS.476. 435.—A Divisional Officer when beariog 
appeals under tbe Income-tax Act is a Court; 
mere authority to receive evidence would not 
make tbe officer recording it a Court. A Divi¬ 
sional Officer acting under the Income-tax Act 
as an appellate Court is not a criminal Court: 
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Certiorari, Writ of— 

and tbo Hi^b Court ba^; no power to revise his 
proccrdingH undi-r a 435, Ctim. Pro. Code. 
The Revenue Board bas no power to set aside 
the Divisional Ofbecr's order uoders. 476, Crim. 
Pro. Code. Whether a Court has oo 

power to pass an order under s. 476. Crim. Pro. 
Code, except as a part of tbe proceedings io 
wbicb tboc0coce referred to in tbo section was 
committed or brought to its notice; and whether 
proceedings passed after a lapse of time can bo 
said to be pa»^sed without jurisdiction. Suiidara 
Iper^ J .—Under a. 435i Crim. Pro. Code, the 
High Court has power to call for and ciamine 
ODly the record of a proceeding before an inferior 
Criminal Court. Tbo powers of a superior 
Court can cnly be limited or taken away by 
some express provision to that effeot* The right 
of superintendence of tbo High Court under tbc 
Charter Act ie only confined to Court subject to 
its appellate jurisdiction. Tbe Supreme Court 
had no jurisdiction to issue tbe writ of certiorari 
of an oflicer of the Ea^t India Company acting 
judicially bevond tbe limits of ^ladras. Sada^ 
siva Iyer, J. —Tbc test to find whether a 
particular officer is a Court is whether bo bas 
been given jurisdiction by tbe constituted 
autborities to deal out justice in any particular 
de6ned class of case». Tbe Chief Justice and 
tbe Judges of tbo High Court have clearly 
jurisdiction to issue writs of cerfiornri over 
the whole of tbeMadras Presidency. NaTaUAJA 
Iyer v. emperor, I912 M.W.N. 1012^23 
H L J. 393^16 iDd Cas. 7S5»13 Cr. L.J. 723 
al3 M.L.T. 367»36 H. 72. 

(31— Bom, Act XIII of 1856 (Police), s* 1.^1“ 
Jurisdiction of High Court to interfere andissue 
iorit of certiorari.—Tbe High Court has juris¬ 
diction to remove and quash oonvictioos and 
pentencep of the Police Magistrates and Petty 
Sessions of the town and island of Bombay in 
oases where the Court of Queen *a Bench in 
Eoglaod would do so in respeot of inferior 
Criminal Courts of that country. But a- IIL 
Act Xin of 1956, does not say that a conviction 
may be quashed where a Magistrate may be 
considered to have come to a wrong conclusion 
on tbe evidence before him. That has never 
been a ground lor a writ of certiorari^ In order 
to justify such a procedure, the objection to tbe 
conviotioo must have a substantial meritorious 
ground, and not merely an error of form or 
procedure. In oases where tbe Magistrate bas 
convicted an accused person of a charge wbicb 
tbe Magistrate bad no jurisdiction to bear and 
determine, or bad awarded a sentence wbicb be 
bad DO power to award, or bad proceeded in 
euoh a manner as to afford ground for saying 
that tbe accused person bad not bad reasonable 
opportunity of defending btmself, tbe oonviotion 
can be quashed. Tbe section, in short, says 
that to quasb a oonviotion there must be merits, 
not that whenever there are merits in tbe 
general sense of tbe word, tbe conviction will 
be quashed. REO v. NaTBA LAL PitaMBaR, 
10 B.H.C. 102. [R.i 36 M. 72»23 M.L J. 893 
= M.W.N. 1912, 1012*16 Ind, Oae. 765=13 
Or. LJ- 723=13 M.L.T. 867], 


Certiorari Writ of — concluded. 

{i)^JuTisdicticn of High Court*—Upon a writ 
of certiorari, tbe High Court has no jurisdiction 
to enter into tbo merits of tbe case or to con* 
sider whether or uot upon tbe evidence tbe 
Magistrate bad come to a correct conclusion. 
Reg. V S.MvHAR.am anatoba. 10 B.H.C. 109, 
Note- [Queen v. Justice of Cheshire. 11 Add. 
and Ell- 139, Queen v. Dolton^ 1 Q.B. 66, 
Thompson v. Jnghnmy 14 Q B.D. 710, 718, 
Barber v. Nottingham and Grantham Railway 
Co,. 33 L.J.C.P. 194 ; Queen v Det/mon, 7 
Ell. and B. 672, 6 B.H.C- Cr. 27 and Queen 
Jan Muhamviad, Unreported Cr, Case, i?.). 

(^l—Rule nhi to quash conviction—Practice. 
— In this case where a writ of esrfiornri was 
granted to bring up a conviction of Justices, in 
order to qua<h it, and a rule nisi to quash the 
conviction was moved for, it was held that tbe 
crrftorori should be returned into Court before 
tbe motion for ihe rule nisi is made. BEG. v. 
Justices OF the Peace, i Ind. Jup. N.S. 
293- [Appr,. 9 W.R. 325.] 

See ACT X OK 1875, ss. 115 and 147, 12 B. 
H.C. 217. 

See BEN. ACT IV OF 1876, e. 117, 11 C- 275. 
Writ of cer^fiornri—Order of High Court re¬ 
fusing to set aside Inocme-tax officer's pro¬ 
ceedings granting sanction to prosecute—No 
appeal to Privy Counoil — See LETTERS 
Patent—LETTERS Patent, 1865—Madras, 
cls. 39, 11, 12, 13, 14 M.L.T. 421=26 M.L.J. 
565. 

CesB. 

See BEN. ACT IX OF 1890. 

JurisdiotioD of MaKistrate to inquire into 
correctness of—claimed— See BEN. ACT VI OP 
1873, Rat. Un. Or. C. 869 = Cf. Rg. 35 of 1891. 

See NUISANCE UNDER CRIU. PBO, CODE, 
14 W.R. Cr. 3. 

See SECURITY TO KEEP THE PEACE- 
GENERAL—POSITION OF PARTIES REQUIRED 
TO FURNISH SECURITY, 14 W.R. Cr. 3. 

CesseB and Rnral Police. District. 

See BUR. ACT II OF 1880. 

Cess in lien of Village Feea. 

See Mad. Act IV of 1864. 

Cesspool. 

See BOM ACT III OP 1901, ss. 107 (2), 155, 
11 Bom. L»R. 1349. 

Chairman. 

List of voters, duty—See BEN. ACT II OP 
1888, 8. 22, 22 C. 717. 

Criminal breach of trust—Municipal—State- 
ment as to caeh in hand— See CRIMINAL 
BREACH OF TRUST, Rat. Un, Or, 0. 484«» 
Cr. Rg. 50 of 1869. 

Bench of Honorary Magistrates—Ohairman’s 
casting vote—Rule 6 of the Government rulesi 
whether ultra vires—See CRIM. PRO. CODE, 
1898, 8. 16 (d), 3G.L.J, 492, P. B. = 10 O.W.N. 
642, 
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Chairman— concluded. 

Sm Nuisance under Grim. Pro. Code. 

10 O.L-J. 484 = 4 lod. Gas. 437 = 11 Cr. L.J. 2. 

Chairman Dellgate of Huolcipalit;. 

See Sanction to prosecute—Condi¬ 
tions requisite for grant of sanction, 
ETC., a Weir 226. 

Chairman of Local Board. 

Magistrate issuing notice as—Case should not 
be tried by him—Sec GRIM. PRO. CODE. 1898. 
BS. 133. 556, 11 Cr. L J. 2 = 4 Ind. Gas. 437 = 10 
O.LJ. 484. 

Chairman of Municipality. 

See MUNICIPALITY. 

Order directing appearance before him by 
Ohairmao of Municipal Commissioners appoint¬ 
ed under Act XXVI of 1860—Sec CONTEMPT OF 
Court. 5 B.H C. Cr. 33. 

See CRIM. Pro. Code, 1898. s. 556,15 M. 83 
= 2 Weir 326. 

See Magistrate. Jurisdiction op— 
General Jurisdiction, 18 B. 442. 

Liability of Chaiiman of Municipality — 
See Penal Code, g. 290. l Weir 243. 

Whether a public servant— See SANCTION 
TO PROSECUTE— CONDITIONS REQUISITE 
FOR GRANT OP SANCTION, ETC.. 1 Weir 243, 2 
Weir 221, 2 Weir 226. 

“ Chaodal." 

Preparation of opium—See BOM. ACT V OF 
1879. 9 Or. L.J. 254 = 1 S.L.R. d. Cr. 

Cbanke. 

Id Falk’s Bay aud Gull of Mannar, whether 
eapablo of being subject of theft—See THEFT— 

Things which may be the subject op 
THEFT, 27 M. 551 = 14 M.L.J. 248 = 1 Weir 386. 

Channel. 

See Canals. 

Closing of, in bona fiie assertion of right— 
See MISCHIEF. 1 Weir 505. 

See MISCHIEF, 1 Weir 507. 

Mieohief—Blocking up a—Civil rights—Tort 
—See PENAL Code, e. 425, 8 M.L T. 385 = 8 
Ind. Css. 129. 

Misohief—Intention — Motive — Cutting a, 
through railway to lot out water from fields— 
See Penal Code. b. 427. 16 C.W.N. 263=13 
Ind. Gas. 826=13 Ct.L.J. 138. 

Character, 

See Bad Character. 

See Evidence—Character evidence. 
See Evidence-General, lO W.R.Cr. 39. 

Previous conduct and— See EVIDENCE— 
GENERAL, 10 W.R.Ot. 17. 

Charge. 

1 . —General, 

2 . —Addition op charge. 

8.—alteration op Charge. 

4.—Alternative Oharge. 

63 


Charge —continued. 

5_AMENDMENT OF CH aROE. 

6. —Explanation op Chaboe. 

7. —Form ofChxbge. 

8. - Framing op i harge 

9. _\Vithdra\val op Charge. 

See Alternative Charges. 

See CHARGE to Jury. 

See Crim. Pro. Code, 1893, as. 221—240. 
See False Charge. 

See JOINDER op Ch.vrges. 

See Mis-ioiNDER of Charges. 

See Police charge Sheet. 

See Withdrawal op Charge. 

-1,—General. 


(1)— Meaning of the term “ charge ."—A 
charge ia a precise formulation of the specific 
accusation made against a person, who is enti¬ 
tled to know ilR nature at the earliest state. 
REILY V. King emperor, 2S C. 434 = 5 C.W. 
N. 609. 

(- 2 )—“ Choree'’—A/eani*J</ of the term — Per 
Sargent. C.J,, and Baylcy. J. — The word 
“charge” in the Crjm. Fro. Code, is generally 
used as the statement of a specific offence and 
not as the aggregate of all the separate rffences 
lor which the prisoner isi being tried. There is 
nothing in the Code of 19b2 to justify the term 
“charge” having a different meaning given to 
it in S3. 226. 227. from what it h.-iB throughout 
the other sections of the Code, Per Scott, J.i— 
The word “charge” is used in the Code both 
as indicating the whole series of counts or beads 
of charges, and also, as indin^ting a charge of 
spccifio offence. In s 227, it is used in the 
former sense. QUEEN EMPRESS V. Al’l'A 
8UBHANA MENDUE, 8 B. 200. 

(3) —iTraming o/ chirge. —A charge of an 
offence under the Fonal Code should be drawn 
up in the words of the section defining the 
offence. EMPRESS v. JHENGRIa, S C P.L.R, 
Cr. 18. 

(4) —FrawiiMg of charge,—k\\ verbiage should 
be avoided in the drawing up of charges and a 
strict adherence to the language of tbe Penal 
Code should be maintained while adopting tbe 
forms given in Chapter XIII, Crim. Pro. Code. 
1 W R. Cr. Letters 1. 

{S)—Framingof charge.—In framing a charge, 
a Magistrate is not restricted to tbe offences 
stated in tbe complaint or police report. If, on 
tbe evidence, be finds that an offence different 
from that which bad been made tbe special 
subject of a complaint has been committed, be 
is competent to enquire into and proceed 
against the accused with regard to such other 
offence. LOCAL GOVERNMENT v. SUKHA 
MUSALMAN. 11 C.P.L.R. 9 Cr, (5 B.H.C. Cr. 
100. 8 W.R. Cr. 82. K.) 

(6)—Drowing up of charge. —Charges should 
he drawn up only with reference to tbe offence 
disclosed. It is not proper for a Magistrate to 
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Charge —continued. 

-1.—General—iTon^inMcd. 

coDsidcr whether the framing of a ccrt»iij 
charge will or will not render committal to tho 
Se?yiioD3 Court neceS'^ary. MUKEaJI v. EM¬ 
PEROR. 3 P R. 1901, Cr. = 81 P.L R, 1901. 

{7) — Drntoin(jup charfje .—Where the commit¬ 
ting rlH^*or resolved the crime into its elciuea* 
tary facts in the chHrgrf>, all lh.it combined to 
ooDStitute the couipi»und oQcncc should be 
specified. 1 W,R. Cr. Letters 10. 

{3)--Char{fe^ Unnecessnrfi averments .— Un¬ 
necessary averments included in churgo may 
be rejected as surplusage and the substantial 
portion of the charge alone con'^idcred Ueo 
V. FRAKCrs CASSIDY, 4 B H C. Cr 17. 

(9) — Ch'irffe, when to be frnm d. — It is irre¬ 
gular to framo a charge against the accused after 
his defence has bncn rpo^ rj'^cl. QUEFN v 
Chotkv Lal, 3 N W.P, 271. 

(10) —S. 300, Penal Code—Frame of charge. 
—The charge against a prisoner with “causing 
B*sdeath by infli 'ting on him a wound with a 

chemiax * with the intention of causing bodily 
injury, such as wa« sullicioue, in the course of 
nature to cause death, or which bo knew to bo 
likely to cause death,” if it was intended 
probably to refer to the 2nd and 3rd clauses in 
B. 300 of the Penal Code, is defective and 
inexact as regards both clauses. With reference 
to the second clause, it should bo** likely to 
cause the death of R, the person to svbom the 
barm was caused,'* and with reference to rbe 
third, it should have said ** ordinary course of 
nature.” In the intitler cf the petition of SAMP 
RUDDiN- Empress v. s.^miruddin. 8 C. 2il 
= 10 CLR. 11. (F . 36 C. 659=13 C.W.N. 
6S1 = 10 Cr. L-J, 186 = 2 Ind. Cas. 841 ; Not 
4ppf.,9Cr.L,J. 156=1 lud. Cas. 100 = 4 P.W* 
R. 1909, Cr,] 

(11) -Crim. Pro. Code. H98, ss 222 , 235 — 
Frarxiing of charge. —S. 222, Grim. Pro. Code, 
provides for a charge being framed in respect of | 
gross pums appropriated within 12 months 
from the first to the last and enacts that a 
charge eo framed shall be deemed to be a 
charge within the meaning of s. 234. Crim Pro. 
Code, but it does not follow that tho acts so 
charged should ba deemed to be one tr\usiction 
within the meaning of s. 235. Cr*m Pro. Code 
KaSI VISWaNaDHAN V, EMPEROR. 30 M. 328 
= 17 H.L.J. 141 = 2 H.L T. 177 = 5 Cr L J 34l. 

(12) — Grim. Pro, Code. 1661, s. 250—Omis¬ 
sion to prepare charge. —Theomissicn to prepare 
a charge in writing* although a very groat 
irregularity, does nob form a proper ground for 
setting aside a oonvictiont as it cannot he said 
to have occasioned a failure of justice. Rrg 
V. Kabhai Ravabhai et al. 5 B.H.C. Cr, 40. 

(13) —Frror in Where there was an 

irregularity in the charge, in so far as it stated 
that the defamation was of the complainant, 
the husband, and not of the wife, held, that it 
was an error or irregularity in the charge which 
had not prejudiced the accused or occasioned a 


cootioued. 

-1.—General—confinued. 

failure of justice. ANANTHA GOUNDAN v. 
Kino-Emperor, 15 M L.J. 224=2 Cp. L.J. 
381=2 Weir 231. 

(14) — CV:m. Pro. Code, 1872, $s. 272, 283, 
Charge—Ooiission to specify in charge of 

(heft the word “ dis/iowsf/y.”—The mere omis- 
aiou of tho word “dishonestly” id a charge of 
j theft aucl m thcrccord of conviction is no ground 
for the reversal of the conviction and sentence, 
when the accused persona fully understood the 
nature of the offence with which they were 
charged, and were not prejudiced by the 
omission. QUEEN v. RaKHMa, 10 B.H C. 373. 

(15) “Forwi of, in cose of rape — Aniendxyienl 
A full dc.iial of the exception conlaiaed 

ir: s 375 of ihc X^onal Code should be made in 
the body of the charge and not at the end of it, 
and it should bo drawn up formally, Where a 
charge is incorrectly drawn up, the Sessions 
Judge is cempotent uoder the provisions of 
s. 244, Crim. Pro. Code, to alter or amend it. 

1 W.R. Cr. Letters, 2. 

(IG )—Form of —Forgery of valuable security 
and abetment—Giving and fabricating false 
cutdeHce.—The first bead of the charge should 
state that the forged documeut is a document 
purporting to be a valuable security. The 
second bead should follow the wording of the 
first bead. The abetment charged on this bead 
is not punishable under s. 109, I.P.C., but 
under that section coupled with s* 467 of 
the Penal Code; and in order properly to make 
those sections apply, it should be declared that 
** the act abetted was committed in ooneegucnce 
of the abetment.** Giving and fabricating false 
evidence being disliuct olleoces. they should be 
charged separately, 1 W.R Cr. Letters 9. 

(17) — Murder—Form of charge—Denial of 
exceptions in the charge — Penal Code, s. 300.— 
In a count of wilful murder, the words 
**culpable homicide amounting to murder** 
must be upcd. The special exceptions contained 
in s. 300, I.P.C., must be fully denied in the 
charge. 1 W,R. Cr. Letters 9. 

(18) — Murder^Orave and sudden provocation* 
—In tho case of murder, the oflence should be 
entered as a ** culpable homicide amounting to 
murder,*’ and not merely as ** culpable homi¬ 
cide,” which is an indefinite term In the 
denial of the 1st exception under s. 300, Penal 
Code, it should be stated that the provocation 
was given by the deceased. Mention also 
should be made of the provisos to that excep¬ 
tion. 1 W.R. Cr. Letters 13, 

(19) —Form of—The word ‘*cf cetera,'' use of* 
—The abbreviation of charges against the ac¬ 
cused by introducing tho word ‘et cetera* cannot 
be made. Explicit and.full statements, such 
as can easily be intelligible to an accused, are 
always requisite in charges. 1 W.R.Cr. Letters 
IS. 

(20) —flowfo be framed—Exceptions incuses 
of murder—Cuplable homicide not amounting to 
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Charge—continued* 

-1.—General—con tied. 


continued. 

— — 1,—General— ci»i tinned. 


murder and grievous hurt—Crivi. Pro Code, 
1861, ss. 237, 239 and 243. —In drawing up 
charges for offences falling under any ol the 
seotiOQS of the Penal Code which contain spe- 
cial exceptions, the provisions of s. 237, Crini. 
Pro. Code, must bo striotly attended to; except 
when the charge is for murder, culpable houii* 
oide not amounting to muroor and grievous 
hurt, in which oises the forms given in ss. 243 , 
and 239 are to be followed. ClUMlNAL CIRCU- | 
LAIt NO 6of 1867, 8 W.R. Or. Circular 3. ' 

(21)— Chartfe, defect in— Ch'irge, omission to 
frame^Convxction, vaUdi*y of^Embezzlemeyit 
— Penal Code, ss. 406 and IIG.—Where the ^ 
charge ag iinst the acousod to the effect. ^ 
that be. on or before the 2lst day of June 1907, 
committed broach of trust in respect of some > 
deeds which he took from the complaiaaot and 
was thereby guilty of an of!eQc*> punr&hablo 
under s. 406, I.P,C,« but at the trial ho was ; 
convicted ul embezzling, not the deeds, but 
amounts obtained by dealing wjth those deeds; 
heiit that the conviction was bid and ought to 
be set aside, Where an accused, who was tried 
with the other accused against whom tbe above 
moQtioned charge was framed, was convicted 
under s. 406 read with s. IIG. I P C., without 
any sp^oiffc charge b.aving been framed against 
biiDt hut it appeared that be knew of tbe obargo. 
as be put in a written statement denying it; 
held that bis conviction was also bad and ought 
to be set aside. BiPHA DA8 Giniv. NlRADA- 
MONI BEWA, 12 C.W.N. 577=7 Cp.L.J. 372. 


(22 )—AiUmpt to cheats Defect in the charge. 
—In the case of an attempt to cheat, tbe omiS’ 
sioQ in the charge to specify tbe person upon 
whom the alleged attempt to cbo.at was made, 
and also tbe manner in which it whs intended 
by the accused to influeoco the conduct of that 
person, is a serious defect, HUR.IRE MULL v. 
IMAM ALi Sircar, 8 C.W N. 278. 

[2H)-^Charge—Defective — liurglary^ Object 
to commit adultery—Crim, Pro. Code {Act V of 
1898), as. 222, 223 —A charge, which sets out 
an iutention on the part of art accused person 
to commit an offence, but of which intention 
there ie no evidence on the record, is defective 
and a couviotion based thereon is illegal. Lala 
V. Emperor, 12 Op. L J 483 = 12 Ind. Cas. 91 
*28 P.W.R. 1911«33 P L.R 1911. 


(24) Assumption of absence of general or 
Bpeexal exceptions in a charge for offence^—^ 
Though tbe Otim Pro. Code of 1872 contained 
no ptoviaiona analogoua bo those in ss. 235 and 
237 of tbe Code ol 1061. it might be inferred, 
from B. 489, illustration (a) of tbe Code of 
1872, that the absence of all general exceptions 
and of some other exceptions mentioned in tbe 
Penal Code was to be assumed as before with- 
out allegations in tbe statement of an offence 
in the charge.-Per Markhv, J. In the matter 
of the wlilton of SHIBO PROSAD Pandah, 

* « ' 10 O'* L.J. 372 

-3 Ind. Cas. 744-11 Bom. L.R. 688.1 


(25) —Penal Code, s. 211—Ch^yqc expressed 
in vague turms, — The lenst Ibskt ceiii (jurly bo 
allowed in favour ol one criminally convicted 
is that, when a charge ban been expressed in 
vague term^. Ibe prosecution on appeal should 
bo limited to the particular sense iu which tho 
charge has been undor.'.tood in tho acturil trial. 
IMPRRATUIX V, H.^IIAN KUAN valad ^UWS- 
KOJl, 2 B. 142. {li., Kat. Un. Or. C. 764 : D., 
22 C. 392 J 

{2Q)^Chnrge—(o chsirge a previous 
coyiviction, (ffvcC of. - Whor^ a Magistrate papscs 
a sentence which bo i^ competent to pa^s for 
tbe offence charged, tbe mcro fact that the 
Magistruio has, in passing tho sciucnre, been 
influenced by a previous conviction of which 
the accused his not been formally charged, will 
li'it render tbe^sentence illegni. In re KAMaN> 
JULU Naik. 2 Wcir 261. [F., 2 \Yoii 265.] 

127)- iVnaf Code, s. To—Previous coyiviction 
— Fonn of charge. —A chrirge alleging a previ¬ 
ous couvieiion, i^bicb makes tho accused liablo 
for oubanced puinsbmoni under s. 75| Penal 
Code, need not specify the extoot of tbo former 
puni.-bmcQt. HIGH COURT PROCEEDINGS, 
17TH APRIL 1868, 4 M H C. App. 11. 

(28^— Warrant cases—Separate charges for 
each offiyice —Penai Code, s. lb—Enhanced 
2 )unishment. —The object aod direction of tbo 
Crim. Pro. Coooare that, for each cffcoce, there 
must, IU warrant oases, be a separaio charge. 
Id order to award tbo enhanced puDis>bment, 
provided by a, 75, tbe Magistrate should frame 
a charge undsr that soctioo and try tbe prisoner 
on that charge. QUEEN-EMPRESS V. DOHA- 
SAMI, 9 U. 284=2 Weir 266 

(29) —Crim. Pro. Code, 1861. Ch. XIV— 
Procedure before preparing a charge. —The 
course to 6o taken by a Magistrate before prepar 
ing a charge must depend upon the oircum^tHO- 
cesof each case. HIGH COURT PROCEEDINGS,* 
16TH Dec. 1864, 3 U.H C. App. 2. 

(30) —Joinder o/ charges —Joinf trial of several 
u^ifne$3es alleged to have given false evidence.—‘ 
A joint trial of several witnesses alleged to have 
given false evidence was held to have prejudiced 
tbe accused, as it might have deprived each of 
the accused of the advantage of calling tbe 
other persons, who were by reason of the joint 
trial io the position of oo-acousod, to give evi¬ 
dence for him BaQGa Sinoh v. EMPRESS, 
36 P.R. 1888, Cr. 

(31) — Joinder of charges—Trial of separate 
offences of giving false evidence. —Three separate 
offences of giving false evidence should have a 
separate charge (or each, with refarenoe to 
which there should be a distinct finding and a 
distinct sentence* Queen v. 8heo CHUHUN, 
3N.W.Pa 314. 

(32) — Joinder of charges—Crim» Pro. Code, 
1698, s. 233— Charge — CAcdftnff.—Where one 
charge was framed against two persons, charg¬ 
ing them with cheating the complainant and 
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ooDtinued. 

——1.—Oeoeral— continued. 

two others od three different occasions, held^ 
that the charge was bad in law. SB18H CHAN* 
DBA MuKRRJEE V, EMPEROR, 18 C.W.N* 
1067 = 4 Ind. Cae. 16»10 Gf.L.J. 469. (10 C. 
W. N. 53 and 620, R.) [R . ll Cr. L.J, 597 
«8Ind. Cas. 229«36 P.L-R. 1910 = 64 P.W. 
R, 1910, Cr.] 

(33) —Joinder of ch'Xrge^—Two distinct char^ 
ge$ on distinct indwiduals —O*der, nature of ,— 
A Magistrate is not entitled to pa«s one order 
applying to two distinct charges between two 
distinct individuals. BELLEW v. PARKER. 7 

C. W.N 521. (R., 3C C. 994*11 C L J. 50* 

13C.W.N. 1221 = 10 Cr.LJ, 385*3 Ind. Cas. 
8610 

(34) —Joinder of charges ^Security for good 
behaviour.^ Whore there is no association 
between the persons against whom proceedings 
for security for good behaviour are taken, cor 
are they residents of the same village, evidence 
against each of them should be taken separately. 
AHMAD ALI v. QUBEN-EMPRESS, 6 P.R. 1896, 
Cr. 

(38 )—Joinder of charges—Distinct offences— 
Dacoifv.^Wbcre four accused were charged at 
one and the same trial for three dacoities com* 
mitted during the course of a single day, and 
one of them was charged further with rescuing 
a person from a lawful custody, with murder of 
a constable and with taking part in tbedacoity 
ID which the constable was murdered, held, 
that the irregularity of jointly trying the fourth 
along with the others was cured by s. 537, 
Crim. Pro. Code* inasmuch as the charge 
against him was kept separate, and the opin¬ 
ions of the assessors were separately recorded 
on the charges affecting him. MANNEN v. 
EMPRESS, 7 P R. 1901, Cr.*83 P L R. 1901. 
(11 M. 441, 14 A 502, 20 C. 637, R-; 14 0. 
128, 14 0- 395, 15 B 491, 6 P R. 1900, Or., 

D. ) 

(36)—Joinder of charges—MUjoinder not cur- 
dllQ ,—Xhe ptovieionsof ss. 233. 239, Crim. Pro. 
Code, as to the framing of charges must be 
etciotly observed. Any violation of them is an 
illegality which cannot be remedied by s. 537. 
A person accused of kidnapping a girl or bav* 
ing kept a kidnapped girl in conQiiement can* 
not be tried jointly with a person who is found 
disposing of her on a subsequent date and is 
charged with an offence under e. 419. I.P.C. 
Similarly a person accused of theft cannot be 
tried jointly with a pprson who is alleged to 
have dishonestly received from the alleged 
theft properties ^^toleo by him. Singhara v. 
EMPEROR, 17 P.R 1903, Cr. =149P.L R, 1093. 
(25 M. 61, P.O., B) Cfi * Ifi P R. 1004, Cr., 
113 PX.R- 1906. 3 P.R. 1905, Note.] 

AUerti'ilive charge, —Where an accused 
is charged on the same facts in the alternative 
on a graver and on a less serious count, the 
Court should record a definite finding on each 
count. Maung Po Thin v. Queen-Empress, 
L B.R. 1872-1803, 824. 


Charge —continued^ 

-1.—General— continued, 

(38) — Alternative charges—Alternative find* 
—Alternative charges should be framed as 

in the form given in sch. V. No. XXVIII, sub* 
head (ii). When there is no reason to doubt 
which of two offences specified in an alteroa* 
tivo charge the accused has committed, there 
should not be an alternative finding. QUEEN* 
Empress v. Nyan On Gaing, L B.R. 1872 
-*1892, 436. 

(39) —Crim. Pro- Code, s, 242— Nature of 
offences to form alternative charges. —In order to 
miike an aUernattve charge under s. 242 of the 
Crim. Pro. Code, both the offences must be 
offences under the Penal Code. Tbusi criminal 
breach of trust cannot form an aliernative 
charge to one of undue exaction of money 
under Reg. XVII ol 1827, s. 16. REG v. AJAM 
DULLA, 8 B.H C Cr, US. 

(40) — Duty of Magistrate to decide on charges 
disclosed by the complaint,—It is for the Magis¬ 
trate to decide on the exact charge disclosed on 
the complaint. The accused can be convicted 
on aoharga different from that preferred by the 
complainant, if the charge is involved in the 
compUini. NUTHOOAv. Dewanna, SO P.R* 
1867. Cr. 

(41) —Power of appellate Court to add charge. 
—Where the accused persons were committed 
forjtrial under an erroneous and untenable 
alternative obarge under e. 193, I.F.C., and 
the Court of Sessions amended the charge 
under 9. 193 and added charges under s^. 201 
and 203, held, that it was doubtful whether the 
amendment and addition did nob prejudice the 
accused. QUEEN v. Jamurha, 7 N.W.P. 137. 
[R.. 14 Cr. LJ. 664*11 P.R 1913*21 Ind. 
Cas. 904.] 

(42) —Crim. Pro. Code 1898, ss. 227,228, 229 
—Adding a c/mrg^.—While the law empowers 
a Magistrate to add a charge at any stage of the 
proceedings before judgment, be must, when 
doing so, exercise a sound and wise discretion. 
Seld that a Sessions Judge did not exercise a 
wise and sound discretion in adding a new and 
grave charge of dacoity at a late stage of the 
trial, after the conclusion of the oase for the de 
fence, and in coarinuing the trial without any 
adjournment, KINO-EMPEROR V, MATHURA 
TH.akur, 6C W.N. 72. 

(43) — Crim. Pro. Code, 1872. $. ii6—Power 
of Sessions Judge to expunge a chayge before 
calling upon accused to plead. —Where a Magis¬ 
trate commits an accused person to the Sessions 
to be tried on speoifio charges, the Sessions 
Judge has no power, before oallirg upon the 
accused to plead, to expunge one of the charges* 

Empress v. Poresholla Sheikh, 7 C L.R. 
143. [i? , 15 O.L.J. 617 = 13 Cr. L.J. 609** 16 

O-W N, 1105 = 16 Ind. Cas. 257.] 

(44) — .^Toftce of the charge to the accused. —An 
accused is entitled to know with certainty the 
matter with which he is charged and unless he 
has this knowledge he cannot but be seriously 
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C&tf r^a^QootiDUed. 

-1.—General—continued, 

prejudiced in bis defence. When two or more 
persons are jointly tried, one of $ucb persons 
oannot be called ae a witness either for or 
against another of snob persons EMPEROR v. 
ViNAYAK JAGESaWAR, 15 C.P.L R. 112. 

(46)-Crim. Pro. Code (1882), 237. 238 

—^JrirrtdUion on charge of dicoity^Conviction 
for theft, validity o/.— Where the extradition 
from a Native Scale of an accu<^6d person has 
been obtained on a represetitatioii cbarging bim 
with an oQence, under s. 395, Poiial Code, of 
dacoity oommiUed wiibin Briiisb Inoia, and 
he is commitied to the Sessions, the Judge, if 
be has jansdicti JD ovor the accused iodepen- 
dently of tbe extradition, is competent to 
convict him of theft, li the offence of dacoity 
is not proved against him. Extradition is only 
a means of bringing tbe accused before tbe 
tribunal having jorisdiouon '*A11 enme is 
local; tbo jurijidiciion over tbe crime bplongs 
to the country where the crime is committed.'^ 

If tbe jurisdiction of the Court cannot be 
disputed, ihet^ is nothing to justify the Court 
in applying at the trial rules aod principles 
other than those which, lo ordinary cases, it is 
bound to apply under the Code of Ceimioal 
Procedure. Even arsumiog that the extradition 
proceedings could in some w<iy limit the 
jurisdiotio:! of tbe Sessious Court, if tbero is 
nothing on the face of those proceedings to 
warrant the conclusion that any susb limita* 
tioo has been in fact imposed, tbe mere 
ciroumstance that tbe oSence of dacoity aloue 
was mentioned, when extradition was demand¬ 
ed, does not necessarily lead to tbe conclusion 
that tbe extradition w is allowed for the purpose 
of a trial only on that charge, aod on no other 
charge whatever. QUEEN EMPRESS v KBODA 
UMa, 17 B. 369. [li., R^t. Uo. Cr. C. 773.] 

(45*a)—Crim. Pro. Code—Charge^No detaih 
of o(fence’^Couviction set aside — M^iximum 
number of offences ^Ex^'denee of three other 
dac<4ties~^Inadmis$iole — Evidence Art. s- 14 
or i6«—Where tbe accused are xi'*t identified 
as being present at the sc^^ne of dacoity, tbe 
charge of dacoity cannot stand If tbe charge 
for dacoity does not set out or indicate which 
particular dacoity an accused is tried for, tbe 
oonvioiioQ must be eet aside. An accused cso* 
not be charged io all with more than three 
dacoitie?. Evidence of other dacoilies by ac¬ 
cused is inadEntssible either under s. 14 or 15 
of tbe Evidence Act. llANDI GHASI v. EM 
PCROR, (1912; H.W.N. 49»13 Ind Gae. 781» 
18 Cr L.J 129. 

(46) —Charge —S^^^ions Court — Practice^ 
EaeU proved not supporting charge, —When a 
Sessions Judge trying a case coueidera that tbe 
facts do not support the charge on which the 
prisoner ie tried but finds that be committed 
tbe ofience at acme later time, be may alter 
the charge, but cannot order a re-commltmeot 
in reepeot of auch charge. BEG v. BaPD 
FarbaT. 7 B H 0. Op. 61. 


Charge —continued. 

-1. — General — continued. 

(47)—Cfim. Pro, Code, s. ^^2—Accused 
chaigcd wlh cfjtnce triable as warrant case — 
ConDiefion for a summons case not charged, 
validity of—Peyial Code. ss. 143 and 379.— 
j When a oase is being tried as h warrant case 
' and a charge is drawn up of an offonco which 
18 triable as a warrant Cise, if it is intended to 
I proceed Hgainstbim also for an oficuco which 
i IS triable only as a 5umm-»iis ca'^e. ibe ofience 
i should form part of the charge. Wber^ an ac- 
, cu-ed per}2<in was summ^'ocl lor offences under 
ss. 143 and 379. Penal Co<-.o, but only a charge 
for aa ofieuce under s. 379 wis drawn up, held, 
ibat a cooviedon under s. 143 should be set 
a>ide. as uo charge bad been drawn of tbe 
, olT<?nce of which he had oren conviciod and. as 
by tbo arsence of the charge, the accMisod had 
been misled. HOSSKIN Saroar v. KaLU 
SaRUAR, 29 C. 481 = 6 C W N. 599. 

{ 4 g)— Code, s, liT—Common obi<c (— 

1 /?46/ing.—A couvjction for rioting, io the ab¬ 
sence of a findiug as to tbe oommoo objeoi of 
; tbo anseiublv charged with rioting, is imoropec. 
CHUSDKU COOMARSBN V QUFEN-EMPRESS, 

3 CW N. 60S. TaFAZZUL AHMED CHOW- 
DHUHY V. QUEEN-EMPRRSS, 26 C. 630. 

1491—Fexaf Code, s, 193—F«i/se evidence^ 
Charge ,— ihe alleged faUe evidt-nce, aod not 
its A'-sume 1 substance uod purport, should be 
set forth in a chargu und»T s. 193, I.P.C. 
QUERN v, JAMUUHA, 7N.W.P 137 [fl , 14 
Or, L.J. 664-11 F.R. 1913-21 Ind. Caa 904.] 

150) — C/inige of having given false fnidence— 
Frame of charge^Pariiculais of tahe cvxdexvce. 
— A man woo is CrtUed upon t^ auswer to a 
charge of giving filse eviaciice should know 
exactly what i-* tbo fali'^ cvidcncfi impaled to 
hjCD. QUEEN V SHEO ClIUHN, 3 N.W P. 314. 

(5>) - »I 0 ^ comdlii'ing ancfjviice under 

s 211, l.P-C., but oiui U7idi’r a. 18^ (ai— Folse 
chorge~iI >gis rate bound to Ironic a charge 
u mcr s. iQi lai. I.P.G.-S. 45 id. Crvn. Pro. 
Code (1898). —Where tbe Uoia alIe^^d do not 
amounb to an rflence under s. 211, I.P.C.. but 
tbo Magistrate of opinion ibal an rffisoce 
under s. IB2 (a) has been made out, held, be 
ouBht to have framed a charEc of an < flence 
puniebable under 6. 1H2 (nj. I.H.C. PUULIC 
Prosecutor 7. thawasalandi Thbvan, 
6 M.L.T. 175. 

(51)— Pert if Code, a. Charge under the 

section in respect o/ generol deficiency in. 
accounts.—I d a case of crimioal breach of 
trust under s 408. account ba-^ed upon a general 
deficioooy was struck out of tbe indiotment by 
tbo presiding Judge alter oonsnltalion with 
the Chief Juslioe. Quebn-EmpbeSS v. 
PURSROTAM Dabs MORARJBB, 24 C. 193. 
iAppr.,2 O-W.N. 341; R., 33 A. 36=7 Ind. 
Cas. 186 = 7 A.L.J. 897 = 11 Cr. L-J. 442.] 

(83)—Crin*. Pro. Cod«(l898), 9. 240—5«op«.— 
8. 940,0rim. Pro. Code, applies only lo charges 
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Charge —continued. 

-1—General— continued, 

in the - nne and has no application to eopa- 
rate oa^es. QueeN-KmI’RESS v, GOVjnD .4 

Rat. Un Cr. C-977 = Cr. Rg. 34 of 1898. 

Pro. Corfe(lfi32). s 237-Dacoit.v 
«ec<?iinng stolen property.~A per.-=on charged 
With dacoity cantiOt be convicted o/ dishonestly 
reooiviDg stolen property which has not been 
shown to he a part of the prooertv tak"ii in the 
dacoity. I,I re DOWaHTA. Cr. Rg- 19.9-1890. 

15a)—Forgery —L',i»i;7 /.i/se documf7U~Abel- 
ment oj foroery.—When H Civil Court sends a 
prisoner before a Magistrate on a char-a of 
forgery, it is competent to the Migistrata to 
commit him for trial on a charge either of 
forgery, or ol abetting forgerv. or of u<ing as 

mv.fUf 

SceACTXVII(0FlS62.3.41. 1 B.L RO Cr 

1, I B L.R O. Cr. 15*15 W.R. Cr Tl.note!^ 
See ACT X Oh' 187b. 9. 147. 1 C. 356. 

drawing up—5ec COMMIT¬ 
MENT TO SKSSIONS Court. 3 C. 495 = 2 c.L. 

See Commitment to Sessions Court 9 

Bom. L.R, 225 = 5 Cr. L-J. 213 27 \r 54- 
2 Werr 227 « 2 Weir 57?3 * 2 Weir 263. 

Dofamttion not alleged in complaint — 
Subsequent adding of it on examination of 
complainaDb—-See COMPLAINT - INSTITUTION 

10 a. 39. 

= A.W.N. 1887. 2G4. 

See Complaint—Procedure ON RECEIPT 

OP complaints. 5 M.L.T. 1 =32 M. 3 = 9 Or. 
■L.J. 108 = 1 lod. Ca 9. 2j.50.W.N. 296. 

See Conviction. Rat. Uo. Cr. c. 854 = Cr. 
Rg- 20 of 1896. 

See Criminal Case, 4 Bom. L.R. 936. 

See Cam. Pro Code, 1898, Ch. XXX, U.B 
R. 1892—1896, Vol. I. 37. 

See Criu. Pro. Code, 1898. ss. 188 and 
637, 8 Bom. L.R. 607 = 4 Cr. L J. 49. 

Whether should be framed to proceedings 
under s. 477, Orim. Pro, Code— See Crim. 
Pro. Code, ss. 195 and 477, 28 C. 434 = 5 C. W. 

609i 

9 ^898. 86. 198, 487, 

o A, 322* 

Expunging one and substifcutiog another 
—See Grim. Pro. Code, 1898. sa. 2I6 and 
227, 10 C.P.L.R. 13. Cr. 

See Criu. Pro, code, 1898, 9. 256 14 C 
P.L.R. 137. 

Charge of house-breaking with intent to 
commit the't—Different object proved—Necea- 
saty that charge should be altered—Notice to 
aoouaed—S«e Criu. Pro Code. 1898. as. 263, 
342, 15 Or. L.J. 190 = 22 Ind. Oae. 766 = 18 C. 
W.N. 1247= 41 C .743. 


Charge -continued. 

-1.—General— continued. 

See Grim Pro. Code, i898, 9.271 i2),Rat. 
Un. Cr. C. .3-27 = Cr. Rg. 15 of 1887. 

Withdrawal of — Proper procedure— See 
Crim Pro Code. 1898, s. 494 (61. 2 a.L.J. 
30 = 2 Cr. L.J. 21. 

Omission to set out guilty intention in— 
See Crim. Pro. Code. 1899. s. 637. 22 C. 391. 

—Counter charge —Sec CRIMIN.\L PRO¬ 
CEEDINGS, 14 C. 353. 

See DEr.AMATION, 30 C. 402 = 7 C.W N 74. 

See Discharge of accused, g W.R Cr. 
• d 

See False charge, 5 M.L.T. 269, P.B.= 
32 M 253 = 9 Cr. L.J. 170. 

Form of—Set* PaLSE EVIDENCE, 7 A. 44 = 
A.W.N. 1884. 258. 

Splitting up of charges for purposes of juris. 
diction —Sre M.AGISTRATE, JURISDICTION OF 
—Transfer op cases — Reference to 
OTHER Magistrates, etc., ii c. 236. 

Defective charge—See Penal CODE. ss. 17, 
I24.A, 15.3-A. 5 M.L.T. 24 = 19 M.LJ.8l = 9 
Cr. L.J, k4088l Ind. Cas 42. 

Previous convictions not set out distinctly in 
the charge sheet—Eff'ict—Material omission 
—Enhanced punishment—Sec PENAL CODE, 
8. 75. 19 P L.R. 1911-130 Ind. Cas. 241 = 12 
Cr. L.J. 233 = 40 P.W.R, 1911. 

Withdrawal of charges, if permissible-See 
Penal code, ss, 12i a. 123, 15 C.L.J, 517 = 
16 Ind. Cas. 257 = 13 Cr. L.J. 609. 

Sfc PENAL Code, as. 147. 323. 448, 30 C. 
288* 

Acquittal of one obargo— Conviction for 
minor charge—Legality where Sessions Judge 
omits to give any ffuding on minor charge—See 
PENAL CODE, 8.201. 8 P.R, 1913 Cr. = 19 
Ind. Cas. 710-223 P.L.R. 1913=14 Cr. L.J. 
278 = 22 P.W.R. 1913. Cr. 

See PENAL Code, ss. 201, 302, 1 P.R. 1904 
= 30 P.L.R, 1904. 

Amendment of, by Sessions Judge before 
hearing evidence—See Penal Code ss. 392 
411. 395, 16 C W.N. 238 = 13 Ind. Caa. 783 = 13 
Cr. L.J. 127. 

Charge amounling to illegality—Whether 
defect oiD be cured—Re trial if may be ordered 
where charge fails for want of evidence—See 
PENALCODE.S, 406,17 C.W.N 479=14 Cr 
L J. Qi9 = 19 Ind. Cas. 315. 

Criminal misappropriation — General defi¬ 
ciency in acoounts—See Penal Code. a. 409, 
18 A. 116 = A.W.N. 1896, 11. 

See PENAL Code, 8. 409, 17 A. I63-A.W. 
N. 1895. 37. 

Onus Defect in charge—Omission to set out 
intention sn charge — Cross-examination of 
acouaed - See PENAL CODE, sa. 464, 466, 467, 
C.W.N. 354=18 Ind. Gas. 881 = 14 Or- L-J. 

See Penal Code, s. 476, 16 B. i89. 
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C ha rge’^QoatinMQd. 

“—1.—General—conc^urfcd. 

"Det^o^ive obargo when immaterial — Sec 
PENALCODE.S, 499,30 P.W.H 1914. Cr = 
123 P.L.R. 1914 =15 Or. L.J. 524 = 24 lQ»i. Ca?. 
836* 

Commitment to jail before charge h framed 
—Validity—See PRELIMINARY INQUIRY.29 C. 
434 = 5 C.W.N. 609 

See Sanction to Prosecute—Condi¬ 
tions REQUISITE FOR GRANT OF SANCTION, 
ETC . 1 L.B.R. 296. 

See Sanction to Prosecute—Notice 
OF SANCTION. 9 C L,J. 690=13 0.W.N. 942 = 
10 Or. L J. 150 = 36 0. 608 «2 lud. Cas. 697. 

See SANCTION TO FROSECUTB —WHO MAY 
APPLY FOR SANCTION, 4 0 712. 

Sec Transfer op Criminal Cases — 
Grounds for transfer—notice, 30 M. 
233 = 2 M.L.T. 89=5 Cr. L J. 290. 

Failure to frame a—. See TRIAL, 3 C.L.R. 
131. 

-^2.- Addition of Charge. 

(1) —Orim. pro. Code (1882).$. ^Addition 

of charge at a Se$iio7\s tfiaL —The Court has 
power under s. 227. to add a fresh charge upon 
which ibe accused has not boon committed for 
trial. Queen Empress v. Gordon, 9 A 525 
= A.W.N. 1887, 135. [P., 10 C.P.L.R. 13.] 

(2) — Powers of Sessions Judge — Alteration, 

amendment or arfdifion cf charge —AUbougb a 
Seasions Judge has power to alter or amend a 
oharge, he oannot add an entirely new cb^rgo 
which is not even cognate to the oharge on 
which an accused person has broo committed 
lor trial. QUEEN v. WARIS ALL 3 N.W.P. 
337. [il.,9 A. 525.] 

(8)— Charges added at sessions—Deposiftons 
before Magistrate, admissibility of^Dead and 
absconding toilnrssss.-*'The evideoce of witocss- 
6B« one of them being dead and the other 
absconding, given before a Magistrate, was held 
admissible at tbe sessions trial, even though 
fresh oharges had been added. In the matter 
of the petition of Rochia MOHATO. EMPRESS 
y. Rochia MOHATO, 7 C. 42 = 8 C.L.K. 278. 

(4)—^ddiftonal charges against accused toi(A- 
out previous nolirc to him ,—An accused sbouid 
not, on tbe day of tria^ be required to meet 
additional chargee, without previous intima* 
tioD, other than those entered against him in 
tbe Police register on arrest. In the matter of 
tha petition of RaDOINATH BHAHA , EMPRESSy. 
Radoinatb Shaha, 8 Q. 195. 

(6)—Cfim. Pro. Code (1082), is. 229 and 537 
•^Addition of new cAarj/e.—Where anew charge 
was read aloud lo the jury, but was not special¬ 
ly explained to tbe prisoner and be was not 
called upon to plead to that charge, but bis 
oouDsel, on being atlced, did not require a new 
trial, held that tbe accused was not prejudiced 
by the additioo ol the new ohargei aod the 


C/la Of e—continued. 

-2.— Addition of Charge—conefudrd. 

omission would riol effect tbo trial. QUEEN 
KMFKKSS V. AVVX SU15 HAN A M UN DUE, 8 B. 
200 . 

(61-Crim. /Vo. (1898), aw. 227, 228, 199 
and 238— Charoe—Addidoii of a charge^lrre- 
gularify^ Final Code I Act XLV of ISGO), 
SH 363, 366 and 4US-—Tbe accused was com¬ 
mitted to the Sessions on oharecs under ss, 363 
and 360 nf the In^lian Pen il Cede. At tbe 
conclusion of ths evidonco. to ostabli^^h those 
charges in iboSessicns Court, tbe Court added 
a oharge under a- 49B of ibo Penal Code, alter 
tbe evidence for tbe defence baJ boon recorded. 
Tbe Court then coovicted ibe accU'^ed cn all 
the three cha'-gcsi. Held, ihnt the pivcedure 
followed by iho Sessions Ja^go was uot re¬ 
gular ; the additioanl charge, framed at the 
stage It was framed, was prejudicial to the 
accused, and that, therefore, the conviction 
undi^r s. 498 sbouid be ^ct aside and the ca^c bo 
further invcs^tigatod into on tbe oth^r charges, 
EMPEROR V. ISAP :irAHOMEl), 9 BofU. L R, 
148«3l B, 218=5 Cr L.J. 161. [F,, 12Cr. 

L,J. 50 = 8 Ind, Oas 1160 = 32 P.R 1910, Cf. 
= 39 P L.R. 1911, 61 P.W.R. 1910.] 

See Sessions Judor. jurisdiction of, 
3 M. 351 = 2 Weir 269 = 6 lod. Juc. 28. 

Power ol Sessions Judge to add charge and 
try a—See SESSIONS JUDGE, JURISDICTION 
OF, 8 A. G65*AAV,N. 1886, 254. 

—^3.^ Alteration of Charffe, 

(1) —Several offences under same sfciion— 
Aviendfnfnt of charge — Imperfect charge— 
Example—Crim. Pro^ Code, 1861, $. 244.—If 
a charge consists of several offonces under tbe 
same section, tbe committing Magistrate sbouid 
frame tbe charge so as to coutiin a separate 
bead for each offence* If the committing 
Magistrate does not frame a charge with 
separate beads for each diatiuct offeuce, the 
defect may be remedied by tbe Sessions Judge« 
In re KALARAM SING. 7 W R. Cr. S. 

(2) —Omission of count in charge—Defect in 
charge — Power of appellate Court —The sp- 
poliate Court may coofftm a conviction under 
a section of tbe Penal Code different from that 
upon which tbe prisoner was tried and oonvioted, 
provided tbe priaoner has not been prejudiced 
or injured by tbe substitution of one section 
for another. ANONYMOUS, 1 lod Jur. N.S. 48. 

(3) — Alteration of charge from culpable homi¬ 
cide to s, 154, Penal Code. —The Sessions 
Judge is oompeot to alter a charge and to try 
tbe prisoner for any offence coming under any 
one of the sections of tbe Code. GOVERNMENT 
V. THACOOB DOSS, 1 Agra Cr. 13. 

(i)^Amendment of charge by Sessions Judge 
after commiltnenl bp Magistrate—Beasons of 
Magistrate for committing case in certain way% 
—Where a Magistrate gives reasons for com¬ 
mitting a case for trial in a certain way, the 
BessioDs Judge must either accept the oharges 
as framed or frame others himself: be cannoi 
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Charge —continued. 

-3.—Alteration of Charge—continued. 

insist on a redrawing of the charge by the 
Magistrate, unless he specifies the charge which 
be wi^b-s to be sent up, RaMDHONE ACHAR- 
JBE, I‘elilioner&, 25 W.R. Cr. 17. 

(5) Form of charge—AlUring cht7ge after 
plea of guilty. — When an accused pi .ads guilty 
to a charge already framed, the Sessione Judge 
bas DO power to alter the charge upoo the evi- 
^*>006 on the record. QuEEN v. Oohardhan 
Bhuyan, 4 B.L R. Ap. 101 = 13 W.R. Cr. 55. 

(6) -Crtm. Pro. Code ( 18 G 1 ). .s Trial by 
jury—AUeralton of charge afur verdict- —On a 
trial by jury, the Sessions Judge has ro power 
to alter the charge af-er the delivery of the 
verdict by the jury. Keo v. SHEK AL! valad 
Fakir Muhawmad. 3 B H C. Cr. 9. 

Pro. Code, ss. 230. 237. 2r;8 423 
’-Anpellale Court— poiuer to alter fmainq— 
Necc$%ity for re trial.-li would obviously be 
improper and unfair to an accused that, on his 
appeal, he should bo convicted of a more Rerious 
onenoo, to which ho had never pleaded on the 
trial, and there are many imtaoces iu which 
the adopting of auch a course would work 
injustice upon the acuscd. This would be 
particularly 80 , if tbc olTen'.-© which the appellate 
Court might consider to be estaoli.sh.d was not 
cognate to the oaonce of which he had b“en 
tried and convicted, and it would also be so, if 
there were encum^tlucc^ of aggravation of au 
oflerice to vvhioh tho accused had not pUaded. 
iJut there are exceptions to this rule. Some of 
these are referred to m fs. 236, 237 and 238. 
Another exc-piion is the casein which the 
proaecutioo has estaulisbcd ueriain acts con* 
Btituting an oflonce, and the Court bas mis¬ 
applied the law to those acts by ohargiugand 
convictiog him for an oficuce other th in that 

for which ho should have been properly charged 
on proof of commission of those acts. Here, if 
notwithstanding this error, the accused bas by 
his defence endeavoured to meet the accusation 
of tho commission of those acts, understanding 
the ohiirge to mean an offence arising out and 
made up of those acts, bis conviction for the 
offence which those acts properly constitute 
may bo maintained, if the accused ban not been 
prejudiced by the alteration of the finding. 
Buch an error is one of form rather than of sub- 
Bbanoe, and tho alteration by an appellate Court 
of the charge or finding to the more serious 
offence would uot necessnate a re trial exprcsely 
on a charge of that rffonce. Where a person is 
oouvicled of an attempt to commit an effonoe, 
the appellate Court, if it thinks that the acts 
of the accused constitute the substantive offence 
itself, may convict him of the substantive 
offence without ordering a re-irwl. LALA 

Ojha V. Queen-Eupbf.ss. 26 C. 863 = 3C.W 
N. 653. [F., 13C.P-L R. 126. U.B.R. (1903). 

3rd Qr., Penal Code, p. y, 3 N L.R. 67. 3 L.B, 

E. 232]. 

{^)-Conviction for theft—Power of appellate 
Court to acqmt the accused of theft and conmet 


CAar^e—continued. 

3. Alteration of C\\e.T%e—continued. 

for a distinct Offence-Penal Code, ss. 143 and 
379—Cnnt. Pro. Code (1898), s 423.—It is on 
the proceedings taken before the Magistrate that 
the facts constituting an offence for which a 
trial IS held are mtde known to the accused, 
and the law is applied by the Magistrate to the 
facts established, so as to constitute the charge 
which the accusfd is called upon to answer. 
Wncre a person was convicted of theft, the 
only charge which he was callid upon to answer, 
a conviotion by tbe appellate Court under 
s. 143, Pcual Code, upon finding that no theft 
bas been committed, could not be legal, inas¬ 
much as be was never called upon to answer to 
any charge other than theft, and be could not, 
therefore, be fairly convicted of an offence of an 
entirely different charaettr. JaTU SlNO v. 
Maiiaiiir BiNGH. 27 C. 660. [F., 3 L.B.R, 
232; /?., 11 Cr. L J. 340 = 5 Ind. Cas. 974 = 7 
M L.T. 202.J 

(9)—jpenaf Code, ss. H7 and 'ilO—Conviction 
/or rioting, common object of unlawful assembly 
being Ihejt^Finding by appellate Court of 
common objeU-^AlUratxon of charge 
Valiaily, —Tbe accused were convicted by a 
Magistrate of theft of mangoes and also of 
rioting, tbe common object of the unlawful 
asembty being tbe forcible taking away of tho 
mangoes belonging to tbe complainant. The 
Sessions Judge, on appeal, finding that the 
Common objeot was not the taking away of the 
m»ngo6i, but wie regarding certain land, dis¬ 
missed tbe appeal ami confirmed the conviction 
and Ronleoce. Held, that the accused were 
entitled loan acquittal, inasmuch as the accused 
wore convicted by tbe appellate Court of an 
offence for wbicb they hid never been tried, 
R\HlMUDDlv ASGAR ALI, 27 C. 990 = 5 C W 
N. 31. [R., 33 C. 296 = 2 C L.J. 616,] 

(10)—Crim Pro Co fe (1898). s. 423. cf, (6)— 
Alteration of finding under ss. 100 and 211 to 
one under s. 193. l.P.C. — ln proceedings taken 
on a charge of iho abetment of an offence puni¬ 
shable under 8 211. it would be improper to 
convict the accused of intcnltoually giving false 
evidence. The two offences are eniirdy of a 
differoot character, and in making a defenoa 
on a charge of the first named offence, the 
accused could not bo n gardvd as pleading to a 
charge of lutenbionally giving false evidence, in 
regard to some particular statement. MONO- 
RANJAN CHOWDHURY V. QUEEN-EMPRESS, 3 
C.WN.367. [R., 3. L.B.R. 232.] 

(11)—Crim. Pro. Code, Act X of 1872. s. 478 
— Jfferafion of charge — Pape —Adultery.— 
Where a Magiftirato altered a cbftr^e of rapo 
into one of adultery od the representatioD of 
the accused, without any request on the part 
of tbe husband of the woman, and committed 
the case to tho Sessions, held that tbe procedure 
was irregular and that he should have commit¬ 
ted for the offeDce of rapp, but that, though the 
O 6 S 810 DS Judge could not quash the commit* 
meot under 8. 197 of the Crim. Pro, Code, it was 
competent for him under 8< 446 to draw up ® 
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Charge^continued, 

——3.—AUeratioo of Charge— concluded. 
proper charge aod proceed with the case. 

Empress v. Ram bakhsh. A.W.N. 1882, 16S 
See COMPENSATION— GENERAL. 10 W.R. 

Cr. 49. 

See Grim. Pro. Code* 1898. ss. 236, 237. 
238»8 Bom, L,R. 120*3 Cr, L.J. 240. 

See CuiM. Pro. Code, 1898, s. 417, 16 B. 
414. 

—4.—AUernative Charge 

(1 )—Penal Code, $. lOS^dlternaOve charge 
— Eviden<e before Constable or ilanistmte.— An 
alternative charge of givini^ false evidence either 
before the Chief Coiisiablo or the Magistrate is 
wrong as the former fails under the earlier part 
of a. 193 and the Jailer, being given m a judicinl 
proceeding, is a distinct oileDCo. QUEBN-EM* 
PRESS V. Waudhan, Rat Uo Cr. C. 503, 
(Rat. Un. Ct. 0. 333, 10 B. 124, fi.) 

See Confession -retr.^cted confes¬ 
sions. 11 b. 702, F.B. 

See False Evidence, 18 B. 377, F.B., 10 
C. 405. 937, 23 M. 544, Foot-note «*1 Weir 166, 

1 101 . 

Charge of theft or, in tbe altcrnaiiro. of 
teceiviijg stob n property—JOINDER OF 
CHARGES—WHEN LEGAL, 17 M.L.J. 219*5 
Cr. L.J. 479. 

— 8.—Amendment of Charge. 

(1)— Penal Code, ss. 415 an<i 420, what an 
inatctmiul under^ should state—When de/eciive 
indict7nen(^ shnuld be objected to Amendment 
of formal defect ^Act XV HI of 1^62, $. 4i.—An 
indictineru for cheating, under as. 415 and 420 
of the Penal Code, should that ibc pro* 

perty obiaincd was the property of the person 
defrauded. But an lodiotujent defective in ' 
this rcspc'.'t iH defective for uncortainiy and | 
must be objected to. if at all, before the jury is 
fiworn. Sembh, the latter part of s. 41 of Act 
XVlIl of ib6i, only gives power to amend 
where the dpfcct is formal, QUEEN v. WlL- 
LANS. 1 M.H.C. 31 = 1 Weir 471. (R., 1 

M H 0, 38 ] 

^Amendments to appear on the face cf 
record.—Amendments in a charge ought to be 
made formally, and should appear on the face 
of the record. QUERN v. PeOJDAR ROY, 9 
W.R, Cr 14. [/i., B B.H.C. Cr,. 28.) 

(3|—SeucTdl offences undtr same section — 
Amendment of charge, consists of 
several offences uuder the same ►ectiori, the 
committing Magistrate should frame the charge 
BO as to contain a separate bead for eaob offence* 
In re Kalaram 8INQ, 7 W.R. Cr. 8. 

(4)—Conviefioa on ebar^e df^ereni from that 
of which notice was given to accused .—An 
accused person called on to answer to a specific 
charge oanoot be convicted on an entirety 
different charge withoQt previous notice of the 
offence impoted to him and opportooity being 

64 


CA^r;e-*continued. 

—.—5.— Arocndrocfit of Charge - concluded, 

afforded him of mootiog the accusation. In 
the viniter of the pciitwn of, GIRISH CHUNDER 
Nundke. 26 W.B. Cr. 8 

(5) — Crim. Pro. Code (1882), ss-23G, 237— 

A7H^7tdmenl of c/mryes- —Alihougb it is open to 
a Magistrate to amend his charges, and it he ia 
satisfied that the graver charge includes the 
smaller complained of, to piocetd upon the 
graver charge, such power can only bo txercised 
whoQ both the charges are genet 7$ and 

when they fall under ibe same or similar class 
of offences, ono biing only an aggravatiou of 
the otbuf. When a complaint is made of an 
onence under ss. 499, 600. I.H O , a M4gislrate, 
for the reasons abovo-moDticDcd, is not coiups- 
leut to change the charge to one uuoei s. 211, 

I I.F C., and al;*o lor the additionaj loason that 
I the changed charge would shift the burden of 
! pn>of bonsihly Ifum one side to the other. 
Queen-Empress V, Karigowda, 19B,51. 

(6) —Criintnaf Law Amendment XVIII 

of 1862, $. A77itna7ncni of charge—picjuaice 
to occtiSfd.- Uijcjer s. 1 of Act XVlll ol 18Gi» 
tbo Court has p.jw«r to order an amendmoDt 
ol a charge provided that the person indicated 
will not bo prejudiced by the ainendmeut in 
his defcuce on the merits. Wbero it is doubtful 
whether he was ho prejudiced or oot, tbo 
leaning of the Court should be in bis favour. 
KEG v. GOVINDAS IURIDAS, 6 B H C. Cr, 76. 
[iJ., 22 C. 391.) 

(7) _Crim. Pro. Cote, $. 2 H —Offence com- 
mxtted xn foreign terntor ]/— Act 1 of 1849, 5. 3 
Sessions Junge^Prccidure,^ Where a Sessions 
Judge, in the course of a trial* finds that the 
offeuco was committed inforeipn lerntory, tho 
proper procedure is to direct the committing 
Magistrate to obtain the permission ol the 
Government und^r Act lof 1849, »* d, and on 
receipt of such order, to amend tho charge and 
then continue the tf»al, givuig iht accused tho 
option to re e!camiDe wiinrst-ea alrtaoy cxauiin- 
ed Kkg V. FOONJA KAL4. Rat, Un. Cr. C. 
33. 

See ACT XVIII OF 1862, s. 1. 6 B.H C. Cf. 
76. 

- 6 .— E.tplanatioa of Charge. 

proceedings^ Thorough expla- 
nation of charge to accused, necessilp for.—Tho 
charge should be read and so explained to the 
accused that tho Court is sure that be has 
understood the nature of the charge thoroughly; 
and it is only then that his plea should bo 
received. EMPRESS v. VaIMBILBE, 8 C. 826. 
[B., L.B.R. 1893—1900, 328.J 

(2)— Cfim. Pro.Code lAclX of IS62), s- 221— 
Right of accused jerson to k^^ow the exact value 
of the charge brought against him. —An accused 
person is entitled to know with certainty and 
accuracy, the exact value of the charge brought 
against him. Uniese be has this knowledge, be 
must be eeriously prejudiced in hie defence. 
This is true in all cases, but it is znore.espeoialiy 
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Charge -continufil. 

6.—ExplanalioQ of Charge -concluded. 

true 1 .. whore .t ia sought to impli- 

C4to anacca^fd per,oD for acts not comomced 
by hiQj^ell but by otoers wi h wh.>m be was io 
compiny. 13EHARI MahTON v. QueEN-EM- 

S*’l J 2 ® 

{■^i—Explan'idon cf charge to accused — 
U’mssion to fxplain charge when amended— 
Orim. Pro. C de. ia72. s. 445.-A pr.souer 
charged witD dacoity and not and acqaittad 
cauDOt ha coDv.cted of house trespa-., uuloss 
the cuarge w:i, .imonded by the addition of the 
new charge aud was read out or explained to 
him, .md be was uallod on to oUad to it 
Queen’ v, Salaaiut Ali. 23 W R. Cr 59 
ti^., 2d H. 50 3 Bom Lit 653.J 

lil—Plea 0 / guxUy and charge of murder— 
^dinission by an accused person that he killed 
the diceas^d. effect of —A Dare adraisaion by an 
accu.sej p.TSou that be had killed the deceased 
wouJ I not am>unc to an admisaiou of murder 
Whore certain persons accused of raurd.*r admit 
ted that 1 bey killed the deceased and added that 
they m,do tbe admissions ol their own accord 
without being persuaded by others, held, that 
they could not be convioted un let s. 302, Penal 
Code. Ina^much as they were not asked in their 
examination whether they intended to kill, or 
in what circumstances they killed, and their 
staieineuts did not disclose on their part a 
knowledge of tbe elements constituting the 
Ofleuce of murder. AIYaVU v. QUEEN-EM- 
PRESS, 9 M. 61-2 Weir 337. [«.. L B.R. 

1893-1900. 3-28.1 


-7.—Form of Charge, 

(1)—Formas to time and place of offence— 
Grtm. Pro. Code, 1872. s. 440.-Uader8. 440 of 
the Cum. Pro. Code, the charge ought to con¬ 
tain fcuch particulars as to the time and place of 
the alleged offence and tbe person against whom 
It was committed as are reasonably sufficient to 
give notice to the aceuaod person of the matter 
with which be is charged. And soh. HI 
attached to the Code, gives the form of the 
charge under 8. 193, Where a charge does not 
show such particulars, the accused must be 
acquitted. QUBEN v. Udit SINGH, 25 W.R. 
Cr. 46. 

(2)—Reference to section of Code under tohich 
charge is made—Crim. Pro. Code, 1861, ss. 234. 
237. The framing of a charge should be such 
as to refer to the section of the Penal Code 
under which the offence charged is punishable. 
This IS required by ss. 234 and 237 of tbe Code 
of Onminal Procedure. QuEeN v. Diir- 
ZOOLLA, 9 W.R. Or. 33. 

{3)-Su^te»cy of charge.—la order to eon- 
stitute a proper charge, one count obarsing each 
specific offence and desotibiog it with a reason- 
able degree of certainty, ia sufficient. QUEEN 
V. BABOOLUN HIJRAH. 3 W.R. Cr. 7. 


Charge —continued. 

-7.—Form of Charge—conftnwetf. 

(i)—Charge in case of omission to give 
information of offence.—A charge in a cafe of 
omission to give information of cffence should 
diftiiioily set forrh the particul ir offence io 
re.spect of which the accused either omitted to 
give inform «tion. or gave information which he 
know to be false : and it should appear precisely 
what bi-i duty was in the matter. Queen v 
.MOOSUBUO. 8 W.R Cr 37. [R., 14 W.R. Cr] 
46.J 

15)- Defect in charge, effect of.—hn indict- 
ment will not be invalidated in con-equence of 
the charge not notifying the specific secion 
t^UEEN V. NOTAIIUK NUNDY, 1 Ind. Jur. N.S. 
43* 

(6)—Form of charge—Penal Code., s. 193— 
I'alse ft'idtlice.-Whenever a person is commit¬ 
ted for trial under s. 193 ol the Penal Code, the 
evidence alleeed to be false should be set out in 
the charge. QUEEN-EMI’RESS v. BHIKA.JIRAO. 
Rat. Un. Cr. C. Sll-Cr. Rg. 35 of 1890. 

17)—False evidence—Penal Code, s. 193.— 
In nbarges of false evidence, the charge should 
spocifio^lly stale what words or expressioos the 
accused is charged with having uttered, and in 
what respect they are supposed to be false. 
In re DOWLUT MOONSHEE, S W.R. Cr. 95. 

(8) —False tvideice on three occasions — 
C/tarpe —Where tbe accused is charged with 
giving false evidence on three different occasions, 
each occasion should form tbe subject of a dis¬ 
tinct head io the charge. Queen V Feo.jdar 
Roy. 9 W.R. Cr, 14 ; Queen v. Soonder 
MOHOOREE, 9 W.R, Cr. 25 ; Queen v Bood- 
HUN AHIR, 17 W.R. Cr. 32 ; QUEEN v. ADHYA 
Thakoor, 17 W.R. 33. Cc. 

(9) —Fafsc evidence — Perjury — Charge — 
Charges of perjury ought to be based strictly 
upon the exact words which ate used by the 
person who is charged, and no evidence, which 
does not profess to give the exact words, can 
alone be a safe foundation for a convietion. 
queen v. Mungal DasS, 23 W.R. Cr 28. 

(10) —Cftari^e 0 / perjury—False evidence.— 

Charges of perjury should contain a distinct 
assertion, with regard to each statement iotend- 
ed to be characterised as perjury of the following 
par-iculars : (ij that it was made ; f2) that it 
was untrue in fact; (8) that tbe accused knew 
It to be so when he made it ; and the Court 
should investigate each of these points singly. 
Queen V. kali Churn Lahore 9 W R Cr. 

34. [D.. 8 B.H.O. Cr. 28.] 

Perjury—Several charges. It is the 
duty of the Court of Sessions to find judicially 
whether all, or. if not all, which, of tbe patti- 
oular charges of perjury, where there is more 
than one obarge, are or is made out against 
each prisoner. QUEEN v. Khoab LaLL, 9 W. 

R Cr. 66. 

(12)—Fenaf Coda, s. 193 —Giving false ewi* 
dance Perjury .— In this case six persona were 
charged in tbe same charge as follows " That 
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continued. 

— 7.—Form of Charge—:oiWinacct 


C/iarire—continued, 

——7.—Form of Charge— 


you, on about tho....ootmnittcd tbo ollenee of 
voluntarily giving false evidence in iho silage of 
a juduial proceeding, oic/' tb^t (he 

obatgo vvas b\ \ and dcfeciivo for tbo fotlowiDg 
reasons : first, a*; it chargei a uumbec of p*?rson'5 
jointly with giving false evidence ; ^ccjnd, as it 
did not show what stateuiout tbo accused persons 
made; as it did not monhou the day and 

the year wbcu tbo oScnco was oomiuicfed ; 
fourth^ as it did not indie tie (hcO^urt or olVicer 
before whom tbe false evidence was given. 
Queen v. m^haraj Misseu. 7 B L R Ap. 
66=16 W.R. Cr. 47. 

(13)— Pirn'll Code, e 193 It 

necessary that a charge under s. 193. I i’.C , 
should specify not only tbe judicitl proceeding 
in the course of which the pcisonet is aocu^cd 
of having made tbe false statomont. but the 
particular stage of tbe proceeding in which the 
statement is made. Qurbn v. Fatik Biswas, 

1 B.L.R.A.Cr. 13 = 13 W.R Cr, 37. fP., 8 B. 
H.C. Or. 37, 13 W.R. Or 66; 16 W.R. 

Cr. 47.] 

(141— Crim. Pro, Code (1861), s, Fa/se 
ividence — Cox^tradxclory staiemenis, —' S. 24*2 
pointed nut bow the charge is to oe drawn up 
in a case in which it is doubtful which of the 
two ebatemencs made by tbe accused is false. 
Queen v, Kala Khan, 12 W.R.Cr. 23. [F., 
23 M. 544 ] 

(16 4 IQ)—Charge of (ahe euidtnce— 

Several accused ^ Joint (fial .—Where several 
persoDH are charged wiib having given false 
evidence, each of them is entitled lo have tbe 
specific charge made against him tried in* 
dependontly of a like ebareo against another 
person, Reo. v. BH^^VA^'I SaNKAR KARI- 
BHAI, 3 B H.C. Cr. 53. (9 W.R. Ct. 66, P.J 
[4ppr„ 2 N.W P. 21.] 

(17)—Crivt Pro. Code (1882J, 5. 333—Fori>i 
of charge ^Conviction for another charge — 
Accused to have opportunity of viefting charge .— 
Tbe accused, having been summoned co answer 
a charge of st’irmg wool under tbe City of Bom* 
bay Municipal Aot of 188S, was convicted of 
storing cotiOD. Beii^ that tbe conviction was 
illegal, the aocusod having had no opportunity 
of meetitjg the latter charge. QuEEN-EmPRESS 
V. Nathoo LaLJi, Rat. Uo. Cr. C. 329 = Cr. 
Bg . 61 of 1890. 

(18)-Penai Code, s. 397-Crim. Pro. Code, 
Act XXV of 1861, s. 234—Form of charge—^ 
Accused to know what jxets are all ged against 
him, aud which he ts called upon lo rebut.— 
In effenoes such as the one falling under e. 397 
of tbe Penal Code, which provides a minimum 
punisbm'mt for the oBenoe on account of the 
existeoce of aggravating oircumstaoces, such 
ciroumstanoes should be set forth in tbe charge 
so ibat the accused person may know what 
kind of offenoe it is he pleads guilty to or what 
fact he is called upon to rebut. REO v, 
Mukta Manka» Rat. Uo. Of. C. 89 = Cr. Rtf. 
81-8.187I. 



(19|— l*en<il s 111 -Chirge, form of— 

Rec^wifig stolen — V chsirgo under 

s, 411,1.1*0. should slito tbit tlio ariiclca 
found in the accost'd*' □ wore pro perty 

stolen iroiu A.H., the «*wiicr tbcrcof. llKO. v. 
SIDDU bin BALN.vm, 1 B.H C. 95. 

(20 )—Pro Corie ^. n9— Judg- 

ment >iot station thr Vf^mmon •h./nloj an unlaw- 
fill aSHCmbly— lievhumnl llifih Conrl 

—Penal Code, 147.—Tuc High I'* u t, on an 

npplii*at)on for revi>ioii ff« in tbe ci»nvictnni .ind 
sciitouc * of ceriain pofhons ft r riotinc, should 
not grant a rule to show tau^e svhy the convio- 
tion and ^entence should not be under 

tb<' powers created by s 439 o( the Codr. oti tbo 
ground Miat the charge docs not specify any 
common object and tbo judgmtMiis of tbi* lower 
Courts do not find tbit any common onjoct 
exiated, or wbat it if it did exist, unless 

that C 'urt IS prepared, on tbe maicri.il-5, on 
which the rule is gran'cd, lo make ii absoltuo, 
or, 10 other words to acquit the accu'^ed, if no 
cause were shown against it. The above men¬ 
tioned defects in tbe charge and the judgments 
are not by tbemselv'S sufficient to warrant tbo 
acquitial of tbe accus<?d if there is ample 
material, in tbe cv:donce on the record, to 
justify the conviction. RaSIRKDDI v. (^UEEN- 
EM1>KKSS, 21 C 827- [F., 22 C. 391 ; /f , 39 C. 
781 = 13 Cr L.J 2l8» U lud. Cas* 314, 2 Bom. 
L.R. 1129.) 

i2l)—Criin Proi Code (1872), s. 439 — 
Pfcrioi<s coueicfioH —Under s. 439 of tbe Code 
to prove a previous conviction against an 
accused person f if eubanciog tbe punishment, 
tbe fact of that previous punishment must be 
stated in ibe charge. In cus? of its omission, it 
miy be added to tbe charge at any time previous 
to the sontoDce being pas^cl, but not after. 
QUEEN V. Ra.iCOOMAR Bose, 19 W.R Cr. 41. 

(22) —Previous conviclion-^Criniw Pro. Oode» 
1872. s- 439.—Tbe fact of a previous conviction 
should under 8. 439 of tbe Grim. Pro. Code, be 
stated in tbe charge when it is iotended to 
prove it io order to enhance the punishment. 
QUERN V. ESAN CHUNDER DEY, 21 W R. 
Cr. 40. 

(23) -^Previous conviction Charge.—Uadez 
8 439 of the Code, a charge of having commit¬ 
ted tbe oSence after a previous conviciion there¬ 
for should be »*tated specifically. A statement 
in a Court that, at tbe time when tbe prisoner 
oimmitted the offence (no oSeoco being speci¬ 
fically mentioned in tbe Court), be bad been 
previously convicted of offences punishable 
under cb> XVII of tbe Penal Code is not 
sumoient under b. 439* QUEEN v. SHEIKH 
jAKIEt 22 W.R. Cr 39. 


(24)—P^naf Code, s. 499— Charge, form of .— 
In framing a charge under s. 499. I.P 0., it is 
not necessary that the charge should negative 
ibe exceptions contained in a. 499« I.P.C* Reg 
V. Kikabhai Pabbhudas, 9 B.H.C. 45L 


(25 )—Charge under Penal Code, s- 471— 
Conviction u^er $. 467—Lepo^^^^Where a 


V''''" ,n.ihrvjr} 
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Charge —continued. 

-7. —Form of Charge— coniinwed. 

porson was ch.arged with simply usiofi as genuine 
a forged document, under s. 471 of the Penal 
Lode, and convicted of an offence under s. 467 
the document falling within the description 
given therein, held that the conviction wis 
lilegaland that the charge should have specified 
tho document was one described in s. 467. 
REG V. Gangakam Malji, 6 B H.C Cr. 4a 

(26)—Pcnnf Code, s. \0l-Charge- Right of 
private defence.—It is a Magistrate's duty to 
draw up a charge in acordance with the t ffmioe 
disclosed, and not to consider such nue^tlons 

as to whether bo hitnsflf hasor has not juris- 

diction to try the offence, or whether a parti- 
cular charge w,il cr will not require a com¬ 
mittal lo the Se.-sions. It appeared that the 
accused bad every reas-m to believe that he 
was about to be subjected to personal violence 
that his carnage had been stopped ly Beluchis 
who refused to abate the restraint, in itself a 
cnmirTal rffenre. that in the scufila a person 
properly under arrest was dire. tly released or 
enabled to escape, and i hat the Hceus-d either 
Jot OH his gun by accident, or that bo fired it 
off, wilbout any carelui aim at the assailants, 
to secure bis own safety. II, Id that, if the 
gun went off by accident, there was no off.?nce 
and If iheacfused fired it be cameuuder s. 101. 
Penal Code, and was entitled to be acquitted 

282. S36-Pfvino unsafe 
vessels Whore cenun ^ailorfi were charged 
under e. 336 I P.C.. with doing an act which 
endangered the liv s or the personal safety of 
others, ici having plied oo a certain river a b^afc 
which was our. o| order and bnd also crack, 
held that s, 3;^6, I.P»C., waa not applicable to 
the offence committed by the accused, but that 
s. 2a'2, I.P.C . applied. Rkq. v. KhodA 
JAQTA, 1 B.H.C. 137. 

(28)—Perm of charge—Murder—Penal Code, 

5 . 302—06;Vcfions to charge. —Technical objcc- 
liona to criminal charges, particularly on the 
ground of the want of a sufficient specification 
of details, should be taken before the oonolusion 
of the trial, when the Judge may. if neofssary. 
amend the charge, and not afterwards, unless 
it appears that some failure of justice has been 
caused by the irregularity complained of. a 
charge under s. 302 of the Penal Code nerd not 
set out at length all the facts nece-sary to con¬ 
stitute the offence of murder, and negative all 
the exceptions contained iu s. 300. which de 
fines (he crime of murder. GOVERNMENT v 
Ramasamy. 5 W R. Rec. Ref. 1. 

— Rioting — Separate charges n<7'ti«s/ mern- 
bers of rival parties—Vfhexe theta is riot and 
fight between two faction.®, the members of each 
party should bo committed for trial separately, 
and not ail together. Qoeen y. DuRZOOL- 
AH, 9 W.R. Cr. 33 : QUEEN v SHEIKH 
Bazu, B L.R, Sup. Yol. Cr. 750 = 3 W R 

° 6 C. 718, B O. 

ij.Ks o90.J 


Charge —continued. 

-7.— Form of Charge—confintted. 

{ZQ)—Unlawful assembly and theft-Cutting 
and carrying away crops in disputed land— 
Penal Code. ss. 143. 37y -Obsorvation of the 
Court as to the proper framing of the charge in 
cases of unlawful assembly, with tho object of 
committing tbeft by cutting crop®. Jagat 

^“'kh-al Chundra Rot, 
4 C.W.N, 190 (3 C.W.N. 332. D.) 

IBl)-Mischief—Mischief by selling fire to 
/jotise.—The charge in a case of mischief by 
nre. with inteut to cause tho de-truciion of a 
dwelling-housv. sh.uld lav ibe iutent as an 
intent to cause the destruction, not of a house 
simply, but of a house used as a human dwell- 

Durb.arro POLIE.S W R, 

vr. 30 

132)—Illegal gratification—Vagueness of 
charge.— charge of attempting lo obtain a 
gratih-ation for influencing a public servant in 
the exercise nf bis public functions is illegal, as 
disclosing no legal offence, when it omits lo slate 
the per,-on or persons for whom the gratification 
was obtained, or the public servant to bo loflu- 
encod in the exercise of his public functions. 

Queen v. Setul Chunder Bagchee. 3 ». 
R. Cr 69. 

(33i —House fjcspQss-Penaf Code, a. 451.— 

A charge under s. 451, Penal Code, must charge 
the accused with committing house-trespass 
with intent to oommie seme specific offence 
punishable with imprisonment. QUEEN v 
Mbhar DOw.alia. 16 W.R, Cr. 63. 

(34)-flurf — Caustnr? hurt — Penal Code, 

** case of oausirg hurt, the charge 
and findiog need not contain a negation that the 
hurt was caused on grave and sudden provo¬ 
cation. High Court Proceedings igth 
March. I86i. 4 M.H.C. App. S. 

i35)—Chfge—Conviction without charge— 
Conviction for offences Under ss. 447 352 IP 

C.—Conviction by Appellate. Magistrate for 
offences under s. 319 - Legal,ty.-\Whcre the 
accused were charged under ss 447 and 352. 
IPG., and convicted by the Magistrate and 
the Appellate Magis:rate. without expressing 
any opinion a® to whether those convictions 
were right, convicted the accused under s. 379, 
I.P.C . held that the charge of theft is a dist inct 
and 8ep.irate charge, and should have been 
separately made, and the accused given the 
opportunity o( answering the same. In re BOM- 
MAREDDISOMIREDDI. 7 H L.T, 202=5 Ind 
Caa. 974 = 11 Cr. L.J. 340. 

See Act I of 1878, s. 9 {/), lo p.R, 1888, Ct. 

PRO CODE (1898). S8. 233, 235, 
26 A. 195 = A.W.N. 1903. 2.3l. 

Speoifioition of intention in the ebarge- 

o* >oteutioa—Sec CRIMINAL TRESPASS, 

O- d91> 

^See Dacoity. 2 W. R Cr. Letters, 1. 1 Weir 

See False Evidence, 9 W.R. Or. 25. 
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CliAr^e— contioued. 

—7. —Form of Charge— concluded. 

See PENAtiCODB, e. 124 A, 5 M.L.T. 393 = 

32 M. 384=9 Cr. L. J. 466 = 2 lad. Gas 33. 

See Penal Code, 9. 193, Rat. Uq. Cr C. 
488 = Cr. R?. 67 o! 1889. 

See PEN.tL CODE. B. 323. Rat. Uo. Cf. C. 

20 = Ct. Rg 17-8-1869. 

See PLEA OP GUILTY. L-B.R. 1893 — 1900, 
328. 

See Unlawful assembly, 13 C.W.N. 80i 
= 36 0. 865. 

—8,—Prarolog of Charge. 

(1)— Crim. pro. Codr. 1882. s. 560~Framvi(j 
of charge—Charge held as frivolous and vexa¬ 
tious- —The lact that a Magistrate has framed 
a charge, unders. 264, Crim. Pro. Code, agaiost 
an accused, does oot of itself prevent him from 
bolding alter full enquiry that the charge is 
frivolous and vexatious under s. 560. QUEEN> 
Empress v. abdulla Rahiuan. Rat. Uo. 
Cr. C. 734 = Cr. Rg. 2 of 1899 

See Crim. Pro. Code, e. 233, 36 P.L.R, 
1910 = 8 Ind. Cas. 229=11 Cr. L.J. 597. 

Framing of, in respect of two different docu« 
meals—Separate charge for every act of forgery, 
if neoessarv—gee PENAL CODE, ss. 467, 471, 
14 O.L J, 652. 

See Sentence—Transportation, Rat. 
Ua. Cr. Cas. 735 = Cr- Rg. 4 of 1835. 

—9.—Withdrawal of Charge. 

(11— Charge — IVilhdrawal of charge—Crim. 
Pro. Code, 1882, ss. 226, 227— Power of Ses¬ 
sions Judge to withdraw acharge. —Tho Sessions 
Goutb ie not precluded from withdrawing a 
ohaiga framed by itself at the commencement of 
the trial and which it considers to have neon 
an improper charge. The word “alter” in 
8. 227, Orim. Pro, Code, must be taken 
to include “withdraw.” DwarKA LaL v. 
Maradbo Bai, 12 a. SS1 = A.W.N. 1890, 178. 
[R., 10 O.P.L.R. 13, Cr.] 

(2)—Crim, Pro. Code, 1898, s. 240-Trif7»- 
drawal of further proceedings —Several charges 
of embezzlement—Penal CodelAcl XLV of 18601, 
8. 408.—Case in which the High Court in appeal 
directed withdrawal of remaining charges (of 
embezzlement) against the aooused. under s. 240 
of the Crim. Pro, Code. BA8IRUDDIN AHMED 

SHEIKH V. Kinq-EMPEROB, 9 C L.J 297, 

<3)—Crim. Pro. Cods. 1861, ss. 57,61. 459 
(ss. 499, 494, 240 of the Code of 1898)— Powers 
of a uourrnment pleader to withdraw a charge 
—‘Power of District Magistrate fo withdraw 
Unless a Governmeot pleadoc has been 
appointed a Public Prosecutor, under the provi¬ 
sions of e. 67 (s. 492), and so has power under 
0i 61 (s. 494) to withdraw a charge* the Code 
does not authorise him to withdraw it, except in 
the case mentioned in 0, 469 (s. 240). that is to 
sayi where several charges have been preferred 
against the same person and be has been con* 
victed of one of them. Where it ie within the 
powers of a Government pleader to withdraw 


Charge —oonoluded. 

-9.—Withdrawal of Charge—conciuded, 

a cbargOi the law confers on him a disoretion to 
do so. which is not subject to the control of 
the Magii^traio of tho District. HIGH COURT 
PROCEKDINVrS, lOTH SKPTKMIiKR 1881, 
No. 1870, 2 Weir 258 = 2 Weir 652. 

See Criii. Pro. Coor, 1898, ss. 271 (2), 
342 (1). 439, 494, 6 M L.T, 216. 

Charge Sheet. 

Right of accused to copy of— See ACCUSED 
PERSON. 19 M. 14»*2 Woir 143. 

Right of accused to copies of police reports and 
—during itiAl—See ACCUSED PERSON. 20 M. 
189 = 2 Weir 7G3, P.B. = 2 Weir 120= 142*14 4 
= 7 M.L J. 107. 

Public doouments—Evidence Act. s. 74. Right 
of accu-ted to a copy before trial —See ACCUSED 
PERSON, 20 M. 189 = 2 Weir 763, F.B. = 7 
M.L.J. 167 = 2 Weir 120*142 = 144. 

See COMPL.\INT — DISMISSAL OP COM¬ 
PLAINT, 2 SVeir 246. 

Charge to Jury. 

1. —General. 

2. —Misdirection. 

See ACCOMPLICE—ACCOMLICE. EVIDENCE 

—Judge’s charge to Jury. 

See ASSESSORS. 

See Crim. Pro. Code, 1398, ss. 297—307. 
See JURY, 

See TRIAL BY Jury. 

See VERDICT OP JURY. 

1.—General. 

Charge to the jury, howto be recorded* 
—Altbougbt under the law. only tbo beads of 
the charge to the jury need be recorded, still, as 
the law allows an appeal on grouuds of mis¬ 
direction, it is nut only desirable, but necessary, 
that the ebargo should bo recorded in an 
inteUigible foctn and with BufTioient fulness, to 
enable the appellate Court to satisfy itself that 
all points of Uw wore clearly and carefully ex- 
plaiued to the jury, in referenco to the facts 
and the evidence in tho case. PaNCHU DAS v. 
Emperor, 34 C. 695=ii C.W.N. 666 = 5 Cr. 
L.J. 427. 

(2) —Sessions trial—Summing wp —Duly of 
Judge.—k Judge in summing up is entitled to 
have regard to the elaboration and skill with 
which tbo rival conteotions have been placed 
before tho jury by tbo advocates on both sides, 
but be should not, in doing so, omit pointedly 
to call the atteotioo of the jury to matters of 
prime importance, especially, if they favour the 
accused, merely because they have been discuss¬ 
ed by the advocate. EMPEROR v. MaLQOWDA 
BASGOWDA, 27 B 644^4 Bom. L R. 683 [F-, 
27 B. 626*5 Bom L R. 599; i?., 11 Or. L.J. 13 
»4 Ind. Oas. 597 = 3 8.L R. 102.1 

(3) — Duty of Judge in charging Jury, —It is 
the duty of a J udge in charging the jury to give 
a narrative and history cf the case, and to place 
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Charge to Jury 

—continued. 

1-—General 

tbcfficts Hud evidence io a clear manner before 
tbo jury so as to enable them to grasp the details 
and come to a right decision. All tbo facts of 
prrmo importance in favour of the accused must 
bf plac;ed cefore the jury, It is not the duty 
of the Judce to say that the jury may neglect 
any portion of the evidcoce ; that is clearly 
apinst the provisions of the law which says 
that the jury are togi\c their verdict upon the 
whole of the evidence on the record. K\Ji*KROR 
V. Mira Ga.ibar. 6 Bom. L R 3 i. 

Dnt]i <3i jud^e in hn chaT<je to iuri/.—ln 
trials by jury, the Judge in his charge, should 
not stale his own view of important matters of 
fact 80 positively as to leave the jury oo loop- 

auy other view, S 297 requires 
the Judge to sum up the evidence f>r the pro¬ 
secution and the defence, but s. 299 leaves it to 
the jury to decide which view of the facts, ig 
true. Tbe dury of the Judge is to lay down the 
law authoritatively to the jury and to decide on 
the adtnissibiiiiv of avid. nop. QUEEN-EmI’RESo 
V. Mknoa RudI£I \, Rat. Un. Cr. C. 748 = Cr 
Rg 13 of 1895. 

{b)~/)iily c( judge in charge to jun,—Judge 
to stale to jury that they shoiiid lorm their oion 
mnxonon the et-tdencr.—Though a Judge can. 
m his charge to the jury, expregs bis opinion of 
the effect of any pMrti.m of the evidence, be 
should always be careful to add that it is for tbo 
jury to form their own opinion. QUEEN- 
LMI-RES.S V. BrI’IN- BISW.AS. 10 C. 970. [F . 
25 C 230*J 

{G)^Judge lo explain law to jury.—It is tbe 
duty of tbo Judgo to explain tbe Jaw to tbe 
Jury»audto tell them wbat offence tho facts 
would prove against the prisoner if they believed 
them, and it is iben for tbo jury to see wbetber, 
within the definition given by tho Judge, tbe 
facts as proved constitute the effenoe. Whore 
tbe jury found tbe accused not guilty of the 
charge framed against them, stating at tbe same 
time, that they thought an oSenoe had been 
committed by one of the prisoners, although 
they were uncertain as to the section of the 
Penal Code under which the offence came, tbe 
Judge was held not to have acted properly, in 
banding over tbe Code to tbe j'ury to decide 
under what section tbe offence came, Jaspath 
Singh v. Queen-Empress, 14 C. 164. [i?. 
Rat. Un. Ct 0. 736=6 Bom.L R. 258.] 

{7)—Duty of Judge in charging a jury.—The 
duty of the Judge in charging a jury in a 
criminal case is to make up his mind as to what 
the law is, and to tell the j’uty what it is, as 
succinctly and clearly as he can. If he turns 
out to be wrong, a higher tribunal can set him 
right. But to cite to tbe jury a large number 
of oases, which the jury cannot possibly 
understand, is calculated toconfuse them and 
lead to a miscarriage of justice. SHYAMA 

CharanOhakravartiV. Emperor iCLJ 

199 = 2Cr. L.J. 187. ’ 


Charge to Jury— continued. 

1. — General—coiifinufrf, 

the jury. —A Judge in charging a jury, should 
call the attention of the jury to tbe nature and 
history of tho case as laid before tbe Court by 
the prosecution. The question as to tbe identity 
of tbumii impressions on two or more docu¬ 
ments. for tbe purpose of ascertainiog whether 
tho tnuiub-impressions are of one and the 
same person, is eminently a matter for the 
jury, arid not for tho Judge. PanCHU MONDAL 
V. Emperor. 1 C LJ. 383 = 2 Cr. L J. 311. 
[F.. 13 Cr.L.J. 5G3= 15 Ind. Cas. 975= 147 P 
nP.W.R. 1912. Ct. : R., 9 P.r! 

iv’X41 Or. j 

fo;uj 7 /»n supplementary trial- 
n hither result of previous trial con be placed 
before the Jury. — Tbe Bensione Judge, in bis 
charge to the Jury in a supplementary trial 
should not put before them tbe result of tbe 
original trial, without qualifying the reference 
with an admonition. 1 W.R. Cr. Letters. 10. 

(10)—C/mr<7e to jury^Respective functions of 
Judge and .1 >i'ocafe in the matter of Inriing evi¬ 
dence before jury. Judge does bis doty when 
he lays .ill tiio evidence fully and fairly before a 
jury, and bo 'S not boued to go into a long and 

laboured argument to show how this witness Is 

to be believed, or that witness is to bodisoredit- 
ed, why this set of circumstances appear to be 
true, and that to be false. It is tbe Advocate's 
business to lay all this before tbe Jury, not the 
Judgf’e. Queen v. Chunder Kumar Mu- 
ZOOMDAR, 23 W.R. Cr. 54. 

{U)^Duty of Judge i« eftarjm^^urt/.—Prin¬ 
ciples for tbo guidance of a Judge in charging a 
jury laid down. QuEEN V. RA.ICOOMAR BOSE 
10 B.L.R. Ap 38 = 19 W R. Cr.71. [F., 25c' 

230; R., Rat. Un. Cr. C. 748]. 


(8 )—Duty of Judge in charging a jury — 
Identity of thumb iRiprcssioft is a question for 


(l2)— C»i»i. Pro Code, 1882, ss. 297, 307— 
.Ridge s charge to jury—Explanation of law— 
Duty of Judge—Record of judgment—Indication 
in charge to jury of compliance with laro.—lt is 
incumbent on the Judge to explain the law 
relating to tbr particular offence with which 
the accused IS charged, in order to enable the 
jury to apply the law to the special facts of tbe 
case, slero references to seotions of the Penal 
Code will not be sufficient. Although the 
Judge IS not bound to record a judgment yet, 
bo should give a sufBci.'nt indicalioo in his 
record of the beads of the charge that he has 
complied with the law eo as to enable tbe 
appellate Court to determine whether or not 
he has aoted id accordaoce wi^h s. 297, AHBAS 
' Q^EEN-Empress. 25 C. 736 = 2 C. 
W.N. 484. [fl., 19 lud. Cas. 1004 =14 Or. L.J. 

316 = 44 P-W.R, 1913. Cr. = 244 P.L.R, 1913.] 

~~ Fxpfa»ia<io»i of the law beating on 
case — Presumption of innocence.—A. Judge’s 
charge^ to the jury should consist only of a 
sumoHog up of all the evidence and of showing 
bow the Jaw applies to it* Where facts are as 
coQsistent with a prisooer'a iDDoceace aa with 
his guilt, ionooenoe must be presumed; and 
cnmioal iotent or kuowledge is not neoesaatily 
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Charge to Jufy—oontiu\iod> 

——1.—CeDetal — 

imputable to every mau who acts contrary to 
the provisions of the Uw. (^UKBN v NOUO* 
KISTO CtHOSE, 8 W.R. Ci\ 87. 

(14) —Crtm. Pro. Code 0^61). s. 31\)—Sum¬ 
ming uj) when nelcclive,^Tb<s summini; up 
ooQtcmplatcd by s- 379 caunot incao auy statc- 
m*3Qt ot the cvidoDce which a Jud^e may. m 
bis capncQ. tbini^ proper to miko to the jury, 
but a proper summing up eoutaiuiog a full and 
distinct statement; of tho evidence on both 
sides, with such advice to the legal iieartog 
of the evidence, and the weight which properly 
attaches to the several pans of it. as a sound 
judicial discretion would suggest. If tho Judge 
doe? no* sum up in tha: minnor, an errr^r m a 
matter of I uv has been committed within the 
meaniog of tbc Grim. Pro. Code, and the con* 
viction based on buoh summing up shall bo re¬ 
versed if the accused person shall have been pre< 
judiced by the defect. The onds of justice will, 
in mrsl cases, be salished by considering who* 
tber, if the case b^d been tried by a Judge and 
assessors, the Court will set aside tbe finding 
In cases of very serious offences and wh^re tbe 
eviden jo is merely circumstantial, the evidence 
should be read over in exienso to tbe jury, Rico 
V. Patteh Ciund Vastachani). 3 B H.C. 
Cr. 83, [Fu 5 Bom. L R. 207 ; li . G B.H.C. 
47. Kat. Uo. Cr. 0. 044. IG A. 81. F. B , Rat- 
Un. Cr. C- 719, 720, 10 B. 741, Rat* Un. Or. C. 
749. 806, 19 B.749, Rst. Uo. Cr C. 850. 917, 
23 B. 316, 3 S. L. R, 102*11 Cr. L. J. 13»4 
lod, Cas. 897.] 

(15) —Omisstort fo slate the (acts of the case, 
whether amounts to a dctict in charge. — Where 
a charge to the jury did not show what tbe 
facte of tbe case were, wbat tho ovideocc 
adduced was. or wbat the case for tbe accused 
was, held, that the case was not put to tbo jury 
as required by law, or in such a way as to 
enable tbom to oreroise their fiiuctions as jury* 
men, BIRENDLIA LaL BHADURI v. EMPEROU, 
30 C. 822«7 C.W.N, 639. 

(16) — summing up — Weight to be 
given to evidtnze tn a case—New trial, token 
could be ordered .— It would lead to defeat aod 
not tn promote justice, if a verdict were set 
aside and a new trial granted for a defective 
summing up with reference to tho weight of 
evidence given in a case, in which a High Court 
would, upon evidence given id a trm), have 
afiirmed a conviotion if. instead of a trial by 
jury, tbo trial bad been before a Judge and 
assessors, lo matters like these, the question to 
be coDsidored is not whether upon a proper sum¬ 
ming up of tbe whole evidence, a jury might 
possibly have given a different verdict, but 
whether the legitimate efieot of tbe evidence 
would require a different verdict. If the Court 
is of opinion that the evidence would not, on 
any proper view of the ease, support a conviction, 
it would be worse than oseless to send back a 
case (or a new trial in order that a jury may 
have tbe opportunity of convicting on auoh 


Charge to 4 / 0 r>'—continued, 

1 —i. — General - conlinued. 

ovidt*nrc up* n a proper sinmiiing up JAMI- 
KChDi Mas^i.ui V. i:Mr):Rou. 29 C 782-6 C, 
. W.N 553. 1.5 W.R Cr. sQ. H \V,R. Cr. 19. 11 

W.K Ci. 21 . /{.) 217=11 M.L/r 1 

I Sup. = 22 M.LJ. 190=1912 M.W N. 207 = 14 
Inrt. 849 = 13 Cr-L.J. 308, M M 397 = 191*2 
M.W.N 819= 12 M.Ji.T. I = 13Cr. L.J. 3.52 = 14 
hid. Cis 606, 9 Cr. L.J. hCQ ] 

(l7 )—Defective summing up — l\\u' (rial, 
praedcc ns to .— Tbo power ol staling aado fon* 
victn'Tis and ordonng i ow iri ii> for any error 
or d( fect ill tbe summing up. will to i xtrci-td 
by ihc H^go Court only Nvhen (be Court js 
satibliod that ihe accuser) pcrsfju has been pre 
' judici'd by tbe error or dcf»*<a, or that a liuluro 
of jujitico bac boon occa^ioued lhorci«y. in rc 
ELAHKE Buksfi, 5 W R- Cr. 80 = B L R. Sup. 
Yol. 459 \F.. 3 b.L U. GG : if., Rat. Un. Cr. 

C. 248, 19 W tt. Cr GS. 3 Bom. L.R G94. 29 C. 

, 792. 2G B. 193, 2G M. 1, 25 M, li7.] 

f 

(Is)— 3 Virt/ bp jury •• Onuvston to rend 10 the 
jury (he mntinal Foriionojevuitnee. —An objec- 
tioD to a trial oy jury, on (be ground that, in 
delivering his charge to tbo jury, tbe Judge did 
not read material poriions of the evidence, is 
not in itself sutlicieni (or the reversal of a 
verdict of tbo jury. In each case it must boa 
question whether tbe omis?ioQ to road the 
materiil portions of tbe evideocc was such as 
to misdirect a jury A Court of appeal will 
not interfere with the verdict of the jury if 
such omission bas not prejudiced tbe accu«ied. 
KMIV.ROU V. APPUNNA DEVAPPA, 5 Bom. L. 
R. 207. 

(19) — il/<sJir{Chon — Evidence discussed 
generally ^Retracted confession — Corroboradon. 
—Where tbe Sebsioejs Judge did not sum up 
the evidence to ibe jury calling tbeir attentiou 
to tbo material facts of it aod leaving them to 
form tbeic own opinion on it, but only treated 
it generally and called it ** very poor evidooce 
which, standing alone, amounted to nothing,'* 
hf-ld, tb*at tbe charge was defective. Held, 
also, that it was a misdirection to tell the jury 
that tbe law, in tbe case of retracted confessioosi 
W.IS to look for corroboration in independent 
evidence, as there is do rule of law that a 
retracted confessioD must be supported by 
independeat reliable evidence corroborating it in 
material particulars. QUKBN-EmpRESS v, 
GANGIA, 23 B. 316. 

( 20 ) —iWisdtrecfion to jury—Failure to point 
out (0 jury as to the irrelevancy of confession 
under s. 24.—Where a Sessions Judge, in bis 
charge to tho jury made no referonco to the 
relevancy or otherwise of a confession made to 
a village Magistrate on inducementi but merely 
told tbe jury that, if the confession was truOi 
it was enough to warrant the conviotion of the 
accused, heldf that there had been a material 
and important misdirection likely to lead to an 
erroneous verdict. Thandbata MUDALY v* 
EmpebOB, 26 H. 3S«2 Veir 738. 
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Charge (o Jury^cont'inued. 

——L—Geaera!—coniinw^d* 

( 2 \) —Misdirection to jury — Question of 
whether of stolen property was recent 

enough to warrant conviction for substantive 
offence. —Where a Judge, in his charge to the 
jwty directed them that the fioding'of the stolen 
property with the accused two months after the 
dacoity was so short'* a time as to justify 
them in convicting the accused of the dacoity 
itself, instead of convicting (hem of receiving 
stolen property, held, that the Judge bad mis¬ 
directed the jury. Whether the possession of 
the stolen property was recent enough to war* 
rant a couviction for the substantive oBence 
was a matter eotircly for the jury, and should 
not have been put to thora in the positive way 
which the Judge adnpt«»d. GU/ZALA IIanU- 
MAN V. EMrRROR. 26 M. 467*2 Weir 517- 

(22)—Common obji cl of unlawful assembly, not 
vientioned in fhe charge—Misdirection^Crim, 
Pro. Code (188ii, s. 225.—Where a Judge in his 
charge to the jury propounded two diSerent 
common objects of an unlawful assembly, the 
accused being charged with one of thorn only. 
held, that the conviction of the accused should 
be set aside and a retrial should be ordered, 
inasmuch as it was impo^^sible to say which 
of the two common objects the jury accepted 
and. if they bad accepted the one on which he 
bad not been charged, he had no opportunity of 
me^^fing it. SaHIR v. QUBEN-EMPRESS, 22 
C. 276 [F., 33 C, 295*2 C.L-J. 516*3 Cr. L. 
J. 153; R , 2 Bom. L.R. 1129, 38 P.W R. 1907, 
Cr.; D., 4 C.W.N. 196.] 

{2Z)“Charge to jury — Misdirection—Burden 
of proof—Evidence Act, s. lOZ^Crim, Pro. 
Code (1898>, ss. 298. 299 and 531—Retrial 
owing to misdirection—Powers of Bigh Court .— 
It is for the jury, and not for the Judge, to say 
what fact has or bas not been proved. The 
Judge f^bould call the attentioo of the jury to 
the evideDCOi and having done so, should leave 
it to them to fornc their own conciueioa. Held, 
that the Judge, in stating to the jury, that, 
under s. 103 of the Evidence Act, the onus may 
be ssid to be on the accused to show that the 
deed in respect of which be was charged with 
forgery was genuine, took an erroneous view of 
the law and misdirected the jury, and that 
e. 537 would not apply to Fuob a misdirection. 
It is doubtful wh ther the High Court has the 
power to try a case in which it has set aside a 
conviction on the ground of misdirection- Tbe 
accused is entitled in such a case to have tbe 
case re-tried before a jury and, as a matter of 
procedure and iu justice to the accused, this 
course should he adopted. SADO SBEIEH v. 
EMPRESS, 4 C.W.N, 576. 

(24)— Reading —Charge during trial—Mi$^ 
direction.—A jury should not be told that the 
prisoners had previously been bad characters. It 
is a fact to be taken into consideration by a Ses- i 
etODS Judge alter conviction and when award- I 
ing santence. QUEEN v. KULUM SHEIKH, I 

10 W.R. Cr. 39, I 


Charge to Jury —continued. 

——1«—General—coneZiz (fed. 

See Crim. Pro. CODE, 1898, ss. 289, 423 
(2). 2 Weir 609, 

See Crim. Pro, Code, 1898, s, 423, cK 2, 
2 Weir 517. 

-2,—Hhdirection. 

(1) — Charge to jury—Duty of Judge.—The 
duty of a Judge charging a jury is to present 
tbe facts ID their natural aspect; and if that 
af^pect is greatly favourable to the one side or 
the other, any attempt by tbe Judge to redress 
tbe balance, by out-ol tbe-way suggestions and 
far-fetched explanations, not put forward by 
the parties, is not impartial, but the reverse. 
Such suggestions and explanations may, pro¬ 
perly, be urged by tbe pleaders, and the jury 
will give them their true weight; whereas, if 
they are put forward by tbe Judge, a value 
will be attached to them to which they are not 
intrinsically entitled. KiZHAKEDATH UNNI- 
R.AM V. Queen, 9 K.L.J. 380*2 Weir 386. 

(2) —up of evidence—Duty of Judge 
—Misdirection.—It is a sufficient compliance 
with the requisitioo of tbe Code, if tbe Judge, 
in summing up to tbe jury, points out tbe 
principal features of tbe evidence, both as re¬ 
gards the case for tbe Crown and that for the 
defence, QUEEN v. SHEPPARD, 13 W.R. Cr. 
23. 

(31 — Cfuxrge — Misdirection to jury. —In giving 
warning to tbe jury not to disbelieve a mass of 
otherwise consistent evidence because in one or 
two minor and immaterial points tbe witness 
made different statements, a Judge exercises a 
wise discretion, and affords no ground for the 
objection of misdirection fo tbe jury. QUEEN 
V. BUSTEE Khan, 1 W.R. Cr. 17. 

[A)—Duty of Judge—Misdirection —Where 
tbe Judge omitted to aid tbe Jury in arriving 
at a proper conclusion on questions of fact, but 
himself arrived at a conclusion on tbe facts 
which be should have left to tbe jury, htld 
that tbe verdict founded tbere'^n wa^ bad and 
that the prisoner ought tn he released. QUBEN 
V. RAMGOPAD DHUR. 10 W.R. Cr, 7. 

(5) —Omission fo point out weakness of evi¬ 
dence for proseculio7i. —The omission of a 
Judge to point out to the jury the weakness of 
the evidence against tbe accused and the possibi¬ 
lity of other persons being guilty parties does 
not amount to a oositive misdirection, QuEBN 
V. Choonbe, 5 W.R. Cr. 13. 

(6) — Misreception of evidence—Reasons given 
by Magistrate for discJnrge in the first instance 
—Reosons given by Sessions Judge in directing 
commitment-Setting out nature of defence-^ 
Judge's address to jury—What should nature of 
address be-Crim. Pro.Code, s. 423, el. (2) —The 
reasons given by a Magistrate in discharging the 
accused at first and the contents of the Sessions 
Judge's order in directing further enquiry and 
tbe commitment of the accosed, that is to say^ 
the opinions of these two officers should not be 
admitted in evidence* Failure to set out olearl; 
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Charge to continued, 

-2,—Misdirection— continued, 

tho nature of tbo defence of the sover il accused, 
and failure to warn tbo jury, in dealing svith 
the retraoted confossioa of one of tbo accused, 
that, if the jury found they could not act upou 
it as against that accused, they must wboHy 
disregard it as against tho others, will vitiate 
the trial. A S^sssions Judge in addressing a 
jury ebould endeavour to speak in a simple and 
direct miUDor« The charge to tbo jury should 
not be involved, and the language used should 
not be extravagant, so that tbo jury may not 
experioDCO any dilBouIty in appreoi^ling bis 
true inteutiou ani meaning fclAUWNDKa PaL 
Y. EmI’EUOB, 7 Ind. Gas. 9lS = 11 Cr.L J. S3S. 


(71— Slatemint of prisoners —Deposifions before 
Magistrate, bare statements of pnsouers 
are inadmissible in evidence ; so are depositions 
before tho Magistrate oxCw*pt to contradict tbc 
evidence of tbc same witnesses as given bufore 
the Sessions Court* Consequontly it is impro¬ 
per for a judge to allude them in his charge to 
the jury. QUEEN v. BhEKOO SlNOH, 7 W. 
R. Cr, 72, 

(9)— What amounts to, -- It would be a 
material misdirection to tho jury to tell them 
to Jeavo out of consideratioo tbc evidence of a 
witness and tho retracted confession of the 
accused. Tho Eessioos Judge, after comment¬ 
ing upon tbc evidence of the witness, should 
leave it to the jury to act upon that evidence 
or not as they thought right. As to tbc retract¬ 
ed Confession, hKiU that bo should have told 
them that they should consider, in view of all 
the circumstauces in the case, whether tbo 
confession or tbo statement retracting it was 
true and to act accordingly. PUBLIC PROSE- 
OUTOR V. PaPAKKa, 8 M LT. 372»8 lad. 
Cat. 673. 

(9)—Hearsay slatement—Anonymous 
The looeiviog of a hearsay statement as evi¬ 
dence against the accused, and also of an 
anonymous letter which was put in without 
showing how or by wh^^m it was sent, are (acts 
that unjustiQably prejudice the accused ; and 
an omission to draw tho attention of the jury 
^ these facts would amount to a misdirection. 
Quern v. Chundbr Koomab Mozoomdar, 
24 W.R, Cr, 77, 


(10;—Acco>aplice evidence—Corro6orafion ne 
cessari/,—The Judge merely telling tho jury, ii 
a case of murder, that it was for them to con 
eider whether the evidence of the acoompliC' 
was strictly corroborated as to tho prisoners o 
not, would not amount to a proper direction 
The Judge should go through the history of th< 
orimo as detailed by the aooocnplices, and mus 
point out any independent evidence provini 
mots, showing that the prisoners were or mus 
have been present at or cognizant of the murder 
Queen v. Khotub Sheikh, 6 W.R. Cr. 17 
QUBBN V. Karoo, 6 W,R. cr. 44. 


(ID—Omission to wam jury not to convict on 
uncorroborated evidence oj accomplice. — A 
SeSBions Judge should warn the jury of the 



Charge to Jury —continued. 

-2.—Misdirection— coyxUnued, 

infirmity which attiichcs to the evidence of an 
approver aud bo should also tell thorn (if the 
fact bo HOI tbit the approver it; spo>ikmg under 
tbo influonccof an odiocrof conditional pardon, 
It IS a miadiroution to tbo jury to say that tbo 
uncorrobor.iivd ovidoncu of thv accomplice is as 
reliable ai otht^r cvidciicOt aud to icll them that 
tho ovideneo cf tho aco 'inpiico is uncorroborated 
by a fact which is no ovid uico at all. C^UEEN 
V. Navvab Jan, 8 W R. Cr. 19, 

(IJ)—Evidence of persons not h ivtnq personal 
knowledge front (har own observ xtion, —Tho 
ovid«^iico of pcf'^ iDs not having persona! know¬ 
ledge from tboir own obsorvaiion ought not to 
bOHlIowod to go to tho jury, especially when 
such persons do not orally dop)^u before tbo 
jury, but their ovidencs is presented to tho 
jury in tho form of h written deposition. 
QUEEN V. RAilGOlVVL DfiUR, 10 W.R Cr. 57. 

Different trials of different persons in 
respect of same crime^Fresk charge fo jury 
necessary. —When diflerenc trials, of diSorent 
persons, are held at ctiflerout times, though in 
rc^p^ct of tbo same crime, a fresh charge to 
CHcn ju^’y should be delivered in each case. 
QUEEN V. Maiivdeo. W R. I8d4, Cr. 15. 

(ID—Crim. Pro. Code, 1961, $. 379— 
sio*efosuia up evidence—iVeiv trial —A new 
trial would ori'^rod if the Judge fails to sum 
u^ uho evide ICC, and noglocts the provisions laid 
dosvu in .«• 379. Crim* Pro. Code, 1861. QUEEN 
v. SniJMSHEKE BEG. 9 W R Cr. 51. (B.L.R, 
Sup. VoU 359. 5 W.R.Cc. 80, R ) 

(15) — Summing up of evidence. —Although tho 
necessary cooditions regarding tho Judges sum¬ 
ming of evidence to the jury ate not satisSod, 
there may be circumstaoces in which it would 
bo unnecessary to set a:;ide the conviction. 

Queen v. sitwa alias Sitaram Putwah, 
14 W RXr. 66. 

(16) —Sim»iinf7 up evidence^Judge staling 
impression made by evidence on his ownmind,^ 
The Sessions Judge in advising tbo jury on 
questions of fact may inform them of the im* 
pressioD. which the evidonoo in tbc oaso might 
have mado on his own mind. In re DWAREA* 
NATH SEN, 13 W.R.Cr. 84. 

(17) —BQt bo must add io the clearest terms 
that tbo ultimate decision rests with the jury. 
Queen v. abdool Juleel, 1861, W.R.Cr, 5, 

(18l— Judge in hischarge to jury not to give a 
positive opinion as io (he guilt or innocence of 
accused. —The Sessions Judge, in his charge to 
tbo jury^ must not give a positive opinion as to 
the guilt or innocence of the accused. In re 
bhabut chunder Christian, i W.R. 
Cr* 2. 

(19)— Judge*s charge to the jury—Danger of 
Judge giving out his own opinion of the case .— 
Native juries arc in all oases too apt to follow 
what thoy imagine to be the opinion of the 
presiding officer, and any expression of the 
Judge’s own sentiments should be avoided. The 
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Charge to Jury —conticued. 

-2.—Misdirection— 

most that k cbirge should contain is a itc* 
ment of the evidence pro and con, with a run¬ 
ning comment ;ry as toils agreement or dis¬ 
agreement with the other facts of the case. 

Queen v. Gunga Bishun. 1 W R Cr. 25. 

(20) — Jaoge considering prisoner guilty — 
ZZrrz$o?;s to be staUd —The Sessions Judge 
should sum up the evidence as recorded before 
him ; and, if bo c'tnsiders the prisoner guilty 
he should slate hib reasons for fu c^n>iderjng. 
Queen v. Nawab Khan» 7 W R Cr. 25. 

(21) —Crim. Pic. Code, Act X of 18S2, s, 207 
—Chorgi to iury^liicord .—A Sessions Judge, 
in summing up to the jury, should sob out the 
evidence fully and should also record in bis 
charge what evidence be ban read out t) them 
QUEEN EMTUESS V, BASW.aNTAPrA LING A- 
PPA, Rat. Ud. Cr. C 9t7«Cr. Rg. 23 cf 1897. 
(5 B.H.C. 85. P.;. 

(22) —Pennf CofZ^. s. 304—Perm of charge to 
jury. —A Sessions Judge in summing up to the 
jury in the case of an oBooce under s. 304 of 
the Penal Code, should draw their attention to 
both parts of the section and ask them to say 
explicitly under which part tboy god the ac¬ 
cused guilty. QUEEN EMPBERS v LADKYA. 
Bat. Uo. Cr. C. 530 » Cr. Rg. 62 of 1890 

(23) —Ferdtcf of not guilty of culpable homi- 
cide^Procedure—Inquiry if accused is guilty cf 
minor offence. —Whore a jury returns a verdict 
of not guilty of culpable homicide, it is the duty 
of the Sessions Judge to require them to find 
expressly whether or not the accused is guilty 
of any minor oBeuce. QueeN*EmP&£SS v. 
Fandu Kal Patil. 2 Boro. L.R. 331. 

(24) — Sionming up to fury—Omission to notice 
evidence, effect o/.—Where the defence evidence, 
which appeared to the High Court to be untruet- 
worthy, was not noticed by the Sessions Judge 
at the original trial in his charge to the jury, 
the summing up was held not dofootivo on that 
account. In tlie maiUf of the petition of BOCHIA 
MOHATO, Empress v. Roohia Mohato, 7 C. 
42»6 C.L.R. 273. 

(25) -Crtm, Pro. Code, 1882. s. 211—Bxpla^ 
nation of the charge to jury.—A Sessions Judge 
ehould explain to the jury the charges against 
the prisoD^r. In re SlNQA, 2 Woir 339. 

(26) —Crim. Pro. Code, Act X of 1882, 
ss. 298i 637— amounts to misdinciion. — 
Mere non direction does not amount to mis* 
direction to the jury, and the High Court will 
not interfere with a verdict of the jury, unless 
the non-direction appears to be so material as 
to amouut to a misdireocion. QUEEN-EM¬ 
PRESS v» YeSU, Rat. Uo. Cr. 644=Cr. Rg. 
17 of 1893. (5 B.H.C. 85. 10 B.H.C. 88. 7 O. 
42, 

(27) _Crim. Pro. Code, 1898, ss. 418, 423 (2) 
—Misdirection to jury—Interference by High 
Court. —Where, io charging a jury, the Sersions 
Judge deals with all the points of importance 
urged on behalf of the accused, the mere fact 


Charge to continued, 

-2.—Misdirection—confinued. 

that some of the points were not amplified, as 
they might have been, does not amount to a 
mit^direcliun. Before interfering with the 
verdict of a jury on tho ground that a piece of 
evidence was wrongly admitted and allowed to 
go before the jury, the High Court must be 

1 satisfied first, that tbo verdict is erroneous, 

I secondly, that the error was caused cither by the 
. Judge's misdirection to the jury as to the 
I evidence, or by a misunderstanding, on their 

part, of the law as to it as laid down by the 
Judge. Where material evidence which ought 
not to be admitted is admitted and the jury 
are placard in possession of it, there is ao error 
of law in ibe trial under s. 418, arid there is a 
misdirection of law when tho Judge tells the 
jury that it is evidence which they cao consider 
and on which they can, if they thmk proper, 
convict the accused. The fact that, after putting 
tbo jury in possession of the inadmissible 
evidence, the Judge in bis charge gees on also 
to point out circumstances which would justify 
tbo jury in disbelieving the wrongh admitted 
evidence, docs not make the misdirection any 
the less a misdirection. Where inadmissible 
evidence is let in with other evidence legally 
admissible, and the former is of a material 
character, it would bo mere speculative refine¬ 
ment to bold that the jury musti in convicting 
tbo accused, have relied upon the latter and 
rejected the former. EMPEROR v, VAMAH 
SBIVRAm DAHLE, 27 B. 626sS Boro. L R. 599. 

(2S)—Sessions trial—Omission to put certain 
important matters before jury—Misdirection .— 
It was contended that, in a trial before a Court 
of Sessions, though the Judge took a fair and 
lenient view of the case, yot in bis charge to 
the jury, bo failed to put before them certain 
important matters, by which omission the 
accused had been prejudiced, and a failure of 
justice bad thereby been occasicned. Held, on 
the facts of the case, that, though the beads of 
the charge to the jury might have shown greater 
detail, the Court saw no reason to doubt that 
the main points on both sides were fairly put 
before them. QUEEN-EmPRESS v, SHBTTYA, 

2 Bom. L.R. 1129. 

129) —Pettrti Code, ss, 361, 366—A/tsdireefion 
to jury on the question of intention. —Where a 
Sessions Judge, in a trial (or kidnapping, 
obargvd the jury thus “ It remains only to 
consider the question of intent. The ch»)Tge 
was that the girl was kidnapped in order that 
she might be forced or seduced to illicit inter¬ 
course. As to this, it is sufficient to say that 
on other inference is possible under the oircum- 
^taoces. When a man carries ofi a young girl 
at night from her father's house, the presump* 
tion is that he did so with the intent indicated 
above. It would be open to him, if he had 
admitted tho kidnapping, to prove that he bad 
some other object, but no other object is appa¬ 
rent on the face of the facts.’* Held, that this 
1 amounted to a misdireotion, and had prejudiced 
the accused, as the question of intent was a 
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Charge to ooDtioued, 

—2,—UUdirectloD— condniicd, 


puto question oi fact, aud as it did nob appear 
tbittbe Jud^o loft tho jury any altorniitive* 
and practically wb:it be told them was Ib it, 
upon the evidence, there was ouly one conclu* 
sioD they could arrive at. namely, tho intent 
oharqod proved. QUHKN-EMPRESS v. 

Hughes. 14 A. 29«A.W.N. 1891. 170. 

(30)— Change to jury —il/isdirecfion—O^ences 
unicr ss. 474 and 475. 1 P.C.—The accused 
was charged, Srst, with having in bis posses¬ 
sion 37 papers, on which scaU or signatures or 
other marks and devtces, which are used (or the 
purpose of autbenticating documents of the 
nature of valuable securities, bad been counter^ 
feited. intending that such seals or sign iturcs, 
or other marks and devices sh^tll be used for 
the purpose of giving authenticity todocuments 
theroaiter to be forged no such papers, an 
oQeoce punishable under s, 475, I P.C. Tho 
second charge against the accused was bt^ing 
in possession of the above 37 documents, know* 
ing the same to be forged and intending that 
the same shall be fraudulently or disbouestly 
used as genuine, an ofienco punishable under 
B. 474, LP.C/* The Sosaions Judge convicted 
the accused of both the oSences. On appevl to 
the High Court, held that the conviotioo uuder 
e. 475 was not sustainable, as the Sessions Judge 
had cob explained tho nature of the offence to 
the jury, as the evidence necessary to support 
which was never placed before them, and as to 
which tho Judge was wholly sileot. Beld also, 
that the Sessions Judge bad misdirected the 
jury on the second charge, inasmuch as be told 
them that the only issue they bid to decide 
was whether the forged documents were in the 
possession of the accused, ignoring altogether 
the question of knowledge combined with in* 
tenttoQ which is so absolutely requisite to 
justify a ooDvictioD under s. 474, and as he 
bad onaitted to direct the jury as to the des¬ 
cription of the documents necessary for the 
institution of an oSence under e. 474. QUEBN- 
V. A5AJI RaMACHANDRA, 16 B, 

168. 


(31)—^isdireefion of jury-^Misunderstand- 
of the charge.^In a case of alleged mis- 
QireotioD. the High Court is bound to give all 
due weight to the statement of tho Judge him* 
self, as to what he really said to the jury. An 
app loaUoQon behalf of an accused person made 
to tne High Court to sot aside a conviciioo, on 
the ground of miadireotiou. was relused, on the 
ground, that the counsel for the accupod had 
merely misunderstood the expressions used by 
tho Judge in charging the jury, and that the 
Judge 8 charge could not have tho meaning sug- 
counsel for the accused. QUEEN- 
CaUNDBR MITTER, 10 C. 
1079. [fl., 3 OrX.J. 1»3 L B.R. 76, P.B.] 

(3*2)—Afisd^eceion of the jury-Delay-Re- 
/erence to the Calcutta Bigh Court, under s 80 o) 

i Aef.^Where the additional 

Recorder of Rangoon omitted to point out to the 
3ury the fact, that the oomplaioant did not 
charge lour of the seven accused until eighteen 


Charge fa continued# 

Misdirection—con 

day?; after tbo the oompl linant 

was luido. whero IS the lirst three wero 

charged on the div of occurroiif'*', ht'l'i that 
suoh omission amounted to a misdirovtiou of 
the jury, atid that it so pii'^judiced tho iccascd 
as to justify < be sen nig a^id ' n( tho vordict of 
the jury. Li:iu Tu v. KMI*iU;ss. II 

C 10 [R , 4 O.W.N. lUo.l 

(33)“—Cri?n. Pro Cjdc ss 337. hU and 

4^4—A/isdirrc/i'in (o j^iry— Ki idea c cf lecou:- 
phce—Imofopi^r rre^^pdon o/ — /,. '/*rs 

P<Ucn(, l^.Ob iC^dcultx), s.^H—Uinh i'^urt's 
powers of rcoiew.—O was charged with ilic 
murder of tbo deceased The two onucipal 
witnesses fnr the prosecution wero M ind <}, 
to whom pardons wero tendered by the com¬ 
mitting Mvgi^lratp, under s. 337 of the Cnm. 
Pro, Code, and were accepted bv The 

case for the proi3cuion wwx tbit the threo 
persoo*4, O, M and G wont out arm^’d rat night# 
broke into i bouse, fr*>m which they took f-ome 
property ; they used at other hou^e-i violence 
to persons found there; tboy carried off the 
deceased at dead of night from bis bouse and 
took him to the tank. While there, ho was 
shoved into the tank by O. O being close by and# 
though not aiding, and only so far as his 
presi*noe m'cbt tend to intimidate tbo deceased 
from making resistance,. not interfering to 
prevent the deceased from being so treated, 

O murdered him within three yards of Cl by a 
gun. After it was fired, M returned and found 
tbo deceased in the water. M and G deposed 
before tbo Magistrate, that 0 was at the tank 
with the deceased, and G deposed further that 
0 fired the shot that killed the deceased, 
Held* the G was an accomplice and it was tbo 
duty of the Judge to follow the ordinary rules 
and to advise tbo jury not to act on bi.s ovidence 
without corroboration in a materidl part of it. 
Whore the Judge, in the above case, in bis 
direction to tbo jury, ezpres.sed that G was not 
an accomplice, held, that it amounted to a 
misdirection in fact, though not in form, as 
the cBcet of such direotion would be that bis 
evidence ought to be given as much weight as 
that of a perfectly independent and unprejudi¬ 
ced witness. Held, further,that the depositions 
of G and before the committing Magistrate 
were improperly read to the jury as they bad 
not been admitted in evidence and that tbo ad¬ 
mission prejudiced tho prisoners. The Court did 
not determine the question whether M was an 
accomplice. [«., 15 Or. LJ. 410**24 Ind. 
Cae, 146 ; D , 21 C. 144,] In case of suoh 
a misdirection to tbo jury and the improper 
reception of evidence, tho High Court ought to 
ezerciFs its pow:‘re of review under cl. 26 of 
the Letters Patent. QUEEN-EmpresS v. 
O'Hara, 17 C. 642. [F., 25 C, 711 ; /? , 26 M. 
61. P.C,*3 Bom L.R. 540 = 5 O W.N. 866 = 
2fiI.A. 257 = 11 M.LJ- 233 = 8 Sar. 160, 35 
M 397*1912 M.WN. 549*12 M.L.T- I* 

13 Or. L J. 352*14 Ind. Cas. 896. 10 M#L J. 
147, 2 M.L.T. 414 = 32 B. in*9 Bom, L.R. 
789 = 6 Or. L.J. 164.] 
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-2. —Misdirection— continued. 

(34) — Crim. Pro. Code (1S82), ss. 423 {d)t 

637— MU.lirection to jury^Erroneous verdict, 
— Before a verdict can be interfered with, the 
liigh Court must be satisfied that such verdict 
is erroneous owing to a misdirection by the 
Judge or to a misunderstanding on the part of 
the jury as to the cases laid down by him. 
Both ss. 423 (dj and 637 require that before 
tbo verdict can beset aside ou the ground of 
middir^ctioD, the Court must be satisfied that 
the miedirectioD was of such a nature that it 
may be reasouably supposed that the verdict 
was erroneous by reason of such misdirection ; 
or. io otber words, there has been a failure of 
justice by reason of such misdirection. It is 
not necessary that the High Court should go 
through the facts, and dud for itself whether 
tbo verdict is actually erroneous upon the 
facts. Where a Judge in his charge to the 
jury in a ca>c of rape oaid “you will observe 
that the sexual intcrccursc was against the 
girl's will ’ instead of saying “you will have 
to determine upon the evidence in tbo case 
whether sexual intercourse was against the 
girl's will,'' and concluded tlio charge by say¬ 
ing “you hive seen tbo witnesses aud 1 have 
DO doubt tbac you will return a just verdict.“ 
Stld that the charge amounted to a clear 
misdirectiou as it omitted to tell the jury that 
it was for them to consider, whether upon the 
evidcnco adduced the offence was establiabed 
and that the case should be retried as the 
verdict wan vitiated by such misdirection. ALi 
Fakir v. queen-Empress, 25 C. 230. [R., 

2G M. 1 = 2 Weir 521. J 

(35) —Crim. Pre, Code, 1882, ss. 480 and 
423 (d)— ilisdirection to jury—Charge of (heft, 
—in a case where a servant, charged by bis 
master with having committed theft of a box, 
pleaded that bo had done so with the object 
of giving a lesson to bia master, the Judge in 
charging the jury said If the jury find 
that tbo accused removed the box to put the 
owner to troublc« that is causing wrongful loss 
to tbo owuoT, and the act is theft* The jury 
will consider tbo accused's Btatcment in this 
connection.“ Held that the charge amounted 
to a misdircotion, as to remove a thing to put 
the owner to trouble would not necessarily 
involve the causing of wrongful loss. NADI 
BAKSH olios ADI BAKSH v. QUEEN-EMPRESS, 
25 C. 416=2 C W.N. 347. 

{36}—Misdirection to jury-^Omission to ex¬ 
plain the law, —It is the duty of a Judge, to 
give a direction upon the law to the jury, so far 
AS to mike them understand the law as bearing 
npoQ tbo facts; and if ho does not give them an 
explanation of the law euflioieotly compreben- 
eive to enable them to decide the particular 
issue, it is a misdirection. JHUBDOO MaH- 
TON V. EMPRESS, 12 C.L.R. 233. 

(37)— Jl/isdirecfion to jury—Explanation of 
the I'lw—Mere reading of seefions of the 2.P.O. 

Judge giving his opinion on facts or inference 
deducible from them.—{a) It ie the duty of the 


Charge to continued. 

-2.—Misdirection —confint^ed. 

Sessions Judge, when charging the jury, to 
explain the law to them ; merely reading the 
sections of tbo LP.C. beating upon the charge, 
and there leaving the matter, is no explanation 
of the law The Judge should not give his opi« 
nioD to the jury upon a quebtion of fact or an in* 
ference dcduoible from the facts* He must sim- 
ply call their attention to tbo facts, and then 
leave it to them to consider wbotber from those 
facts they conclude that a particular criminal 
act was done, and if they so concluded, ho must 
then direct cnem that the case comes within a 
particular section of the Code. Failure in these 
respects amounts to a misdirection vitiating the 
trial. Sri Prosad Misseh v. Empress, 4 G* 
W N. 193. 

(38)— Crim, Pro. Code (1882), ss 423 ld\, 637 
— OwijsiOR to explain the law to jury — Misdirec¬ 
tion—Defect whether curable. —An omission to 
explain the law to the jury amounts to a mis¬ 
direction within the meaning of s. 423 {d] of 
the Code. Tbore must be some statomont on 
the record to show that the law has been ex¬ 
plained to the jury. The efiect of ss. 423 (d) 
and S37 is to require the High Court, before 
ioterferiog with the verdict of the jury, to see 
whether the misdirootion complained of is one 
of a material character, that is, one which baa 
made the verdict erroneous and led to a failure 
of justice. Where the accused was charged with 
having committed a number of offencos of a 
complex character, hild, that the omission of 
{ the Judge to explain the elements that go to 
constitute each ofience was a misdireotion that 
bad vitiated the verdict and bad occasioned a 
failure of justice, having regard to the fact that 
the jury were not able to say what their verdict 
was upon each charge. BlRU Mandal v« 
QUEBK-EMPRESSi 25 C. 561. (21 C. 955, Rel. 
on), 

(3'j)— Crim. Pro,Code (1898), ss, 297 and 537 
—Charge to jury —Omissio’t of Judge to lay 
down the law—hicompletc definition of offence 
—Material irregularity, —If the direction of the 
Judge leaves room for doubt as to whether the 
jury bad present to their minds an essential 
element of the oBence, with wbiob tbo accused 
are charged, it is a misdirection to the jury. 
8o where, in a charge of dacoity, the Judge 
said to the jury “the accused are charged with 
dacoity ; dacoity is committed when any uum* 
her of persons not less than five -conjointly 
committed robbery/* but did not explain to 
the jury w)hat is neoessary to oonstitute ^be 
ofience of robbery, is an omission to lay down 
the law, by which the jury are to be guided, as 
required by s. 297. It is not merely a mis- 
dircctioD. It is a failure to comply with an 
express provision of the law and s. 537 n not 
applicable to such a case. MARI VADA7AN v. 
EMPEROR, 30 H. 44 = 1 H.L,T. 399 = 5 Cr. L.J. 
78. (29 C. 379, R. <C B\) [P.. 11 Cr. L.J. 222** 
eind.Oas. 14 = 8 U.L.T. 82, 11 Or, L.J. 482 = 
7 Ind. Cas. 401: J?., 7 Bur. L.T, 20»15 Or, 
L.J. 267=23 Ind. Cas, 465.] 
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—2.—Misdirection—con^in?t5d. 

(40) —AXwdiw^ion ol jury —Omisston (o poiuf 

cut elements of offence —Criw. Pro. Code 1 1/^32), 
s. 423— of verdict -Poiorrs of appcU tle 
Court, —It ie the doty of the Jadge to q>\)\ the 
attention of the jury to the different elemeats 
ooDStituting the offence with which an accused 
person is charged, and to deal with the evi¬ 
dence by which it is proposed to make the ac* 
cased liable. Failure to do so amounts to a 
misdirection. Where a Judge failed to explain 
to the jury that, in order to convict an accused 
person under s. 412, Penal Code, it was neces- 
Bary to find that be retained or bad possession 
of the goods with guilty koowledge. and to 
bring to the notice of the jury that the accused 
was in police custody, at the time of the search, 
heldy that the omission amounted to a mts* 
direotion. [dppL, 30 M. 44sl M.L T. 399]. 
Once the verdict of the jury is set aside under 
6. 423 (d), there is no restriction on the power 
of the appellate Court, to deal with the case 
of which it has complete in any of the 

manners provided in that section. Its power 
is not restricted to directing a retrial, and it 
may also reverse the ffoding and sentence and 
acquit or discharge the accused, or order him 
to be retried, or alter the ffodiog and maintain 
the sentecce, or without altering the finding, 
reduce the sentence. Taju Pramanik v. 
Queen-Empress. 2S C. 7ii = 2 C.W.N. 369. 
(210. 955. Dm.; 17 C.642. 9 B.H C. 358, I C. 
207, F.} [Appl.^ 7 Bur, L T 20*23 Ind. Cas. 
465*15 Cr. L.J. 267.] 

(41) — Misdirection to jury — Omission of 
Judge to direct jury to give accused tJie benefit 
of reasonable dou5t.—Wber^the Judge expresses 
a certain opinion on the faces without telling 
the jury that they are at liberty to form their 
own opinions in regard to such faots, and 
without telling them that if they had any rea¬ 
sonable doubt on any point, the accused are 
entitled to the beneGt of that reasonable doubt, 
the Judge must oe held to have misdirected 
the jury. Panchd Das v. EMPEROB, 34 C. 
698*11 C.W.N. 666*S Cr. L.J. 427. 

(42) —Omission of Judge to direct Jury to 
give the accused the benefit of doubts when 
amounts to a misdirection.—A direction by the 
Judge to the jury that, if they entertain 
reasonable doubt as to the guilt of any one ol 
the accused, the jury should give him the bene¬ 
fit of the doQbt and acquit him, ta certainly a 
naual and most proper direction and it ought, 
as a matter ol praotice. to be given in every 
case ; but, it cannot be held that the omiesioo 
to give it must, in every case, constitute a 
misdifwtioo of snob a character, as to render a 
ooQviotion invalid. Where, however, the Judge 
thinks that the evidence is eo weak that there 
are the very greatest doubts as to the guilt of 
the accused, the omission to direct the jury to 
give the benefit of the doubt is a misdirection, 
which prejudioes the aooosed and entitles him 
to an acquittal. Paba Thandan v. Paba 
BBNNA UOONJI, 1 H,L.T. 8M*i Or, L.J. 603. 


Charge fo Jt/ry'—continued, 

——2.—Hisdirection—continued. 

143 )—Duty of Judge ns to directing Jury to 
give ncc 2 is>d bcHPjU of doubt. boro a Judge 
did not lay down the Jrv by which tho jury 
should boRuided. nor propDrly suinmej up the 
evideoco, and, at the conclU'^im of tho charge, 
directed them to consider the evidence against 
each prisoner without, at iho sime tune, requir¬ 
ing them (0 consider the evidcoco in favour of 
each, and omitted also, to give jury the very 
necessary direction that, if they entertained 
any reasonable doubt as to tbc cuilt of tho 
accused, they (tho accu^^ed) were entitled to the 
benefit of that d<iubt and should be acquitted, 
held, that there was a grave mi^dircoti >n by the 
Judge to tbo prejudice of tho prisoners. In re 
SUGALIGADU, 2 Weir 500. 

(44) —(o jury^Penal Code, $. 471 
— Forgery, ele^fients of. —Id a sessions trial for 
an offence under s. 471, I.P.C., it is not suffi¬ 
cient for tbo jury merely to decide, on the evi¬ 
dence, whether tbo document in question was a 
forgery, and whether the accused knew it was a 
forgery, when it was used. It is aU** necessary 
for them to decide whether tbo document has 
been used fraudulently or dishoncstiv KnoR- 

SHED Kaxi V. Empress, 8 C.L.R. 342. 

(45) — False evidence —ion.—Where 
a Jadge, in a case of false evidence, pointed out 
to tbc jury tbo contrast between tbe evidence 
for the prosecution and tbe course followed by 
tbe prisoner, tn^., a simple denial of the charge 
followed by a refusal to examine tbe witnesses 
io attendanoe, held, it was not a misdirection, 
60 long as tbc Judge leaves it to tbe jury to 
decide between the opposing statements and to 
believe whichever they thought worthy of belief* 
QUEEN V. Seetanatii Ghosal, 2 W.R. Cr. 
60. 

(46) —J/isdirrefiow— Perjury.^Casc in which 
the majority of the Court held that there had 
been neither misdiroctioo to tbe jury nor error 
of law within tbc reading of s. 403, Crioi. Pro. 
Code, to justify the High Courtis interference 
with tbe finding of tbe Court below. QUEEN v, 
RAMMONI SeiN. 7 W.R.Ct. 69. 

(47) —Afisdweefion to jury^Omission lo lay 
before jury evidence affecting each of the accused 
severally. —Where there are several accused, it is 
a miedireotion not to lay before tbe jury clearly, 
though concisely, tbe evidence affeoting each of 
tbe aooQsed severally, not only what told against 
them, but also any that might be in their 
favour. JUGUT MOHINI DAS8BE V. MODBU 
BudBAN Dutt, 10 C.L.R. 4. 

(48) -Crim.Pro.Code (1882), ss. 418, 323, 537 
—Misdirection to jury in a charge under s, 211, 
LP.C. —Where, in a charge under s. 211, I.P.G# 
tbe SesBione Judge merely directed the jury 
that, if they believed the charge of dacoity, 
which had been instituted by tbe accused, to be 
false, they should find tho prisoner guilty under 
the section, otherwise they should acquit him, 
held, that as the Judge did not place before tbe 
jury one of the moat essential elements of the 
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Charge to Jorv—oantinued. 

-2.—Misdirect! oa— continued. 

obitrge. vi:., that io instituting the false charge 
of dacoity, there was no just ground for the 
charge, the conviction should bo set aside and 
a Ire-^h trial should be ordered. TOMIi alias 
ZOMML’DDIN PRAIIANICK V. EMPRESS, 1 C. 
W.N. 301. 

(491—Crnjr. Pro. Code (1898), ss. 225, 298 (2) 
— OiHtssioM to stale common object of unlawful 
assembly — Misiirection—Kijjressinn of optnioM 
o»i 7 ites(ioJi of fact —The omission to correctly 
state the oommon object of an unlawful assembly 
in the charge to the jury does not vitiate tbe 
trial, il the accused is not prejudiced thereby. 
S. 298 allows the Judge to express to the jury 
his opinion upon any question of f ict. But tbe 
deoision upon the questions of facts must be left 
entirely for tbe jury. When a charge to tbe 
jury places prominently before them all the cir¬ 
cumstances that go against the accused, and 
does not call their attention to any of those that 
are in their favour, held, that there has been a 
misdirection sufnoiont to vitiate the trial 
RAHAMaT ALI V. EMPRESS. 4 O W N. 196. {22 
C. 276,11 C. 106, D.\ 12 W.R. Or. 80, 11 C. 10, 
i?.) 

(50)— Plea o/alibi not r€ferred to in charge 
to jury, —Where tbe accused pleaded an alibi 
and called witnesses to prove it, but the 
Sessions Judge in hie charge to the jury has 
Dob referred to such evidence or to their plea, 
this would bo a misdirection prejudicing the 
accused. In re Gangi RbdDI BucHANNA, 4 
M.L.T. 194. 

{51)—Critn. Pro^ Code (1898). s 537—Trial 
by jury—Judge's summing up—Misdirection.— 
M, accusedi was seen at tbe scene of offence, a 
week prior to its commisdion, with G. and 
other thieves. M was seen runniog from R'e 
house (where M lodged) on which occasion be 
dropped a bundle which was found to oootaio a 
ccat in the pocket of which was a spoon that 
was identified as one of the stolen articles. 
Beld that, where the summing up of a Judge 
was calculated to leave upon tbe minde of tbe 
jury the impression that M was identified by 
four persons, whereas in fact be was identified 
by two only, the summing up was misleading. 
Where some of tbe stolen property was found 
in B*8 house, which is not the bouse of tbe 
accused, but where he was only lodgingi tbe 
Judge ought to have told tbe jury that there 
was no evidence on which they could find that 
it was property found in bis possession, and, as 
regards the epoon, tbe Judge ought not to have 
told tbe jury that, if they believed the evidence, 
the discovery of the property without doubt 
connected the accused with the offence. He 
should have left it to them to say whether, in 
tbe ciroumstances in which tbe property was 
found, including the period which had elapsed 
after tbe theft, they oould find that it was found 
in tbe possession of tbe accused, and that, so 
8000 after tbe theft as to enable them to pre* 
sume that he was guilty of the theft. In re 

Hanjunatha, 5 U.L.T. 134. 


Charge to Jary'—continued. 

^ — 2.—Misdirection— continued, 

I (52)—Crim. Pro. Code (1898), s. Til—Direc¬ 

tion to the jury — Misdirectioi, tohat is—Effects 
—Where a Sessions Judge did not explain to 
the jury as to what was meant by theft, but 
asked them to decide whether tbe accused was 
found at tbo place of theft and whether be was 
then with an honest or dishonest intention, and 
then convicted the accused on a verdict given 
by tbo jury, htld^ that the jury ought to have 
been directed tu decide on the question of tbe 
dishonest removal of the property, and that tbe 
I verdict of tbe jury ought to be set aside. In re 
Kamma.I ASWaTHEN, 6 M.L.T, 324. 

(53) — Jury, trial by —S(?5siens Judge telling 
jury that there was no force tn a certnin argu¬ 
ment of accused— Misdirection— Conviction 
under ss, 395, 109, /.P. 0. —A^ninfcmafcififj/.- 
Whore the Sessions Judge told tbe jury that 
there was no force in tbe argument that tbe 
accused may not have forespen and may not 
bavo intended that a dacoity should take place, 
and where tbe accused was convicted of having 
committed offences under ss. 395. 109, I.P.O., 
held^ that tbe Sessioue Judge should not have 
taken the matter out cl tbe bands of tbe jury 
in this way, and that tbo onnviotion of the 
accused should be sot aside. In re 8BIVAPPA 

I HiQADB, 7 M.L.T. 191«5 lod. Cae. 939=11 
I Cr. L.Ji 834. 

(54) —Cri»n. Pro. Code (1882), $. 423 (2)— 
Misdirection to jury — Theft. —Where, io a case 
of theft, the only evidence against the accused 
was the possession of stolen property five years 
after the oocurrenoe, held, that tbe Judge bad 
misdirected tbe jury by saying that**ou this 
evidence, notwithstanding that it is nearly five 
years since tbe crime occurred, you will decide 
wheibor you are satisfied with tbe prisoner's 
explanation for bis possession of stolen pro* 
perty,” The proper course would be to tell them 
to consider whether, after five years, it was 
reasonable to require the prisoner to prove bow 
he came by tbe goods, or whether his story, 
not being in itself improbable, ought not to 
be accepted. In re, PUTHBNVlTTtD alias 
KarUaMan kuzhi Krishna Nayar, 2 Weir 
489 = 2 Weir 777. 

(55) —Grim. Pro. Code (1082), s 423 (2)— 
Misdirection to jury—Showing the stolen fro- 
verty, effect of. —A direotion to the jury that 
they ehould conviot the prisoner, if they believed 
that be had shown the stolen property to the 
Polioef is open to exception. If a person is 
found in possession or oontrol of stolen property, 
there is. of couree, a presumption that be was 
tbe thief. But tbe mere fact of knowing where 
such property is, is not equivalent to posses* 
Sion. In re llDPPIDI KrishNAMOORTHY, 2 
Weir 493. 

(66)—Crim. Pro. Code (1898), s. 432 (2)— 
Jlitsdirecfion to jury—Identification,—Vfhete 
a Judge direoted tbo jury to acquit one of the 
prisoners on the ground that the witnesses who 
identified him bad deposed falsely, heldt that 
the Sessions Judge ought to have made it clear 
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Charge to continued* 

-2.— TAhditect\on^continued» 

to the jury th^t, i( they disbelieved the wit* 
Desses on whose testimony the c^so binged, iu 
regard to any one of the prisoners, that was a 
oiroamstance to be carefully weighed by them 
in e&umatmg the credibility of the testimony 
as It aficctcd the other accused, His emission 
to do 60 amounted to a misdirection, hi re 
BogW.^santhuoadu adikaui Buyanna, 
2 Weir 501. 

(57) —Cnm. Pro. Code (1998), ss. 297, 298— 
enlarge (o fureclioH’^Judge defining 
dacoitp < 2 $ robbery ccvimUted by jncre than /ive 
persons. — Where a Sessions Judge, in a trial 
for daooiiy, in the course of bis summing up 
to the jury, told them that dacoity is robbery 
committed by more than five per^^ons, instead 
of saying that it was robbery committed by 
five or more persons, he/d, that it was a mis* 
direciioD, but as it did not prejudice the ao* 
oused but was favourable to them, their 
ooDviotion was not liable to be quashed on that 
ground. SINNA Trvan alias SINNA KaruP- 

PAN tevan v. Emperor, 9 Cc. LJ. 3il«i 
iDd. Gas. 546. 

(58) —Crim. Pro. Code (1898), ss. 292, 298 — 
Charge to jury —Con/eisiou o/ accused ivipli 
eating himself and co^occused—Absence of di¬ 
rection that confession should be correboraud^ 

Where a Sessions Judge charged 
the jury as follows: — ** It is a rule of law that, 
where a person confesses a crime and impit- 
oates himself, if be implicates the porsous who 
have been tried along wub him to the same 
estonb as be implicates himself, then, if you 
accept bis statement us being true and volun* 
tarily given ae against bimself, you cun safely 
Mceptil as true as against the other persons." 
Beld, that, as the Judge did not caution the 
jury that such confession should be corroborate 
ed before it could bo accepted^ it amouoted to 
faction. In re GiDDIGADG. 9 Cr L.J. 
M4»l Ind. Caa. 967*38 U 48*8 M.L T. 116. 
(7 M.H.C. App, 19* 1 M. 163, 4 0. 483. P.B., iJ.) 

, 0«us.sion to tell (he jury 

that the staUment of one prisoner is not evidence 
^atnsf his fellow-prisoner —Omission to ttll the 
jury that they are entitled lo drauj their own 
%fwet^ndent conclusions upon the facts —Conduct 
Of a brother of ihe accused rohere no privity is 

shown-Admxssibility.—Tho omission of the 

Beaaioos Judge to warn the jury that tho 
statement of one prisoner is not evidence 
against bi0 laiiow-pnsoner la a material error 
and a misdirection fatal to the trial, notwith¬ 
standing that the Sessions Judge dealt with the 
evidence against each of the prieoners separate¬ 
ly. When a Judge states his own opinion to 
the jury omiesion to tell them that they are 
entitled to draw their own conclusions of fact is 
a misdirection. Where the conduct of the 
brother of the accused was placed before the 
jury as evidence against the accused, held, that 
the evidence of the brother and of the others 
proving the brother’s conduct should be exclud¬ 
ed as there was nothing to show, with any 


Char^^ (o Jury —continued, 

-2.—Misdirection— continued. 

degree of certainty, that his knowledge was 
necessarily derived from the a^'cused and that 
he did not act on bis own initialivoand without 
any suggestion from the accused, SOUUKNORA- 
NATH MITTRA V. fclMPKROU 10 C W N.!53* 
3 Cr. L J 144 (6 B II.C Cr. 10. Ut'l.) 

(GO) — Tritil by jury—Defect in sionmivg up — 
Stafenuyit of one accused against onolhcr—^ 
Retrial. —Tho failure oi a Session; Judge in 
summing up to the jury, to tell lb* in explicitly 
that the statement of one prisruu^ ngainst 
another should not be considered i<j weighing 
the evidence against that other, is such a grave 
irregularity as to vitiate the verdict o( the 
jury even though the Judge, in summing up, 
considered bcpHnilely the evidence ag.nust each 
of the accused without referring at all to the 
sia'cment referred lo, {Warden. J., Hl3G 

V. SheKH MIYA V 2 lad Daud. 6 B.H C.Cr. 10, 
[R . 10 C,W N. 153.] 

(Gl) Kvidence of approver—Misdirection to 
jury. —A Se»>sions Judge should caution the 
jury not to accept uu approver's evidence unless 
it is corroborated, it is a misdirection not to 
do so. QUEEN-EMPRESS V. ARMUGA, 12 M. 
196 = 2 Weir 519. [R.. 35 M. 397=13 Cr. L J, 
35i*12 M.L.T. 1*{1912). WAV.N, 549*14 
Ind. Cas. 896. 22 .M.L J- 490 = (l9l2) M.W.N, 
207.) 

(62)— Trial by jury-^Evidence of accoviplice 
— Oheefien—Practice. —In atrial by jury, it is 
not sufficient lor the Judge to tell ibo jury, that 
it is unusual to convict on tho evidence of an 
accomplice witb<^ut oorroborarjon in material 
points. He should impress on them that it is 
opposed to prudence and practice to convict on 
such evidence. Vot, b:a omission to do so 
would not amount to au error in law. ReQ v. 
Ganu Dharoji, 6 B.H,C. Cr. 57. [/?., 14 B, 
331]. 

(F3)— Trial by jiiry-^ Misdirection—Charge of 
culpable hofniciiie against three accused^Omis¬ 
sion lo deal with tnfrnfion, common and 
individual^Omission to deal separately with 
the case of accusid setting np distinct defence — 
Failure of justice. —Where, in a charge of cul¬ 
pable homicide not amounting to murder, the 
Judicial CommissioDOC directed the jury, in bis 
charge to them, in these terms, viz.. you 

bold it proved that tho three accused all set 
upon with the iot^ntion of beating him. and 
that ooD of them struck the fatal blow, you will 
be justified in finding them all guilty of culpa* 
hie homicide not amountiug to murder, even if 
there is no evidence to show which of the three 
struck the blow ” and also read and explained 
8. 34, I.P.O., held. (I) that the Judge misdireot- 
ed the jury in stating thd^ any one of the 
accused might be found guilty of culpable 
homicide, even though bis individual intention 
and (he common iiitention were merely to beat, 
and that the misdirection bad in fact oooasioned 
a failure of justice, and (9) that, as one of the 
accused denied bis presence at the scene of the 
assault, and as there was positive evidence to 
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Charge to Jury — contiDued. 

—2.—Miedirection— continued, 

Bopport bis statemcDt, the Judge's omission to 
deal with bisc^se separately id bis summiog 
up coDStituted a misdirection \vbich, in fact» 
bad occasioned a failure of jus^ice. CROWN 
V. MUKID. 3 a L.R. 123 = 11 Cr. L.J. 15 = 4 
lod. 0&8. 608. 

(04 )—Charge tc jury ^ Micdirection^^Proof of 
previous couuicfion against accused—Judge 
chargiyxg ju^y that they were vroved-^KQict of 
mis(I:rec/ir*n on sentence and verdicf —Where, 
m a sessions ca<^e« the Judge told tbo jury that 
certain alleged prior convictions against tbo 
accused were proved, instead of leaving to them 
to decide whether they were proved or not: held, 
(1) that it amounted to a misdirection^ (2) and 
the misdirection did not aSect the conviction 
of the accused, as the quesuooof prior convic' 
tione can be gone into only after the jury return 
their verdict, and (3) that, though it aQected 
tbo question of BcntoDce. the Court was not 
prepared to interfere, seeing that tbo sentence 
pHfised were not too Fcvere. ThooLIPATTI 
Rama Goundan v. Emperor. 2 lod Cas. 434. 

(65) — Kidnapphi^^ Charge to jury,—It is no 
misdirectiOD (or tbo Judge, in a case of kidnap* 
piogi to leave the jury to decide upon the age of 
tbo girl kidnapped, merely aiding them with 
his own opinion in which they expressed tbeir 
coDCurrooco. QUEEN v, SUAMA EhaNKEE, 
7 W.R, Cr. 22, 

(66) — Penal Cede, s$. 361, Expl, and 363— 
Kidnapping minor married girl from father*s 
keeping^ “ Lawful guardianship —Misdirect 
tion to jury—Failure to place evideitce fairly 
before jury — Rttrial, order /or — Sentence 
suffered under conviction set aside. —Where 
an accused was charged with having kidnapped 
a married Hindu girl under 16 years of age by 
taking her out of tbo keeping of her father, the 
father being alleged in the ciroumstances of 
the case to bo the lawful guardian, what the 
Judge should have left to the jury was 
wbotber or not the father bad been lawfully en* 
trusted with the care or custody of the girl. 
The Judge bad charged the jury as follows:— 
** Now the lawful guardian of a married woman 
is DO doubt her husband. But there is the evi* 
donee before you that she came with the 
ooDsent of the husband into the boose of her 
father, if you believe such evidence. Therefore, 
the father of the girl was her de facto lawful 
guardian for the time the girl was residing in 
her fatber*8 bouse.’’ Held, that, in matters of 
this kind, a Judge should adhere to the words 
of the particular section of the Penal Code, with 
wbiob be has to deal and not substitute pbra* 
seology of bis own. As it further appeared that, 
upon the point of the husband’s consent, the 
Judge had failed to place before the jury a fair 
and proper statement of the evidence on the 
leoord, the oonvictioo was set aside and a further 
trial ordered. Per Jenkins, C.J. —I have no 
doubt, should the accused be again ooovicted, 
the Court, in estimating what would be the pro¬ 
per sentence, will have regard to the detention 


I Charge to Jury—oootin\xod, 

-2.—Hisdirectlon— continued, 

already sufiered by him.” EMPEROR v. 
NAEUL Kabiraj. 13C.W.N. 754 = 11 Cr. L.J. 
9 = 4 lud. Cas. 543. 

(671—J/isriireefion— Statements of witnesses — 
Crim. Pro. Code {Act V ojl39?|, s. 164—Pro¬ 
priety— Judge^s opinion on evidence, —In a trial 
by jury, the Judge ought to tell the jury that 
the evidence of witnesses taken under s. 164 of 
tbo Crim. Fro. Code, must bo accepted with a 
great deal of caution. He ought to point out 
that it is not always proper for ibe police officer 
to get such statements recorded for the purpose 
of pinning the witue^ses down to some state¬ 
ment, especially at a time when ih'ty are not 
entirely free from police influence. It is a mis¬ 
direction for the Judge to say that he sees no 
reason to disbelieve a particular witness. He 
ought to leave the quedtion of believing or 
disbelieving to tbo jury. In placing a sugges¬ 
tion made by the Crown Prosecutor without 
any evidence to support it before tbo juryi the 
Judge ought to point out that there is do 
evidence to support the suggestion. KALI 
Singh v. King Empebor, 7 C.L.J. 246 = 7 
Cr. L.J. 815 

(68) ^Afisdirec<io» — Material ingredient of 
offence not stated — Judge*s opinion on /aefs— 
Jury sole Judges of fact—First information 
report. —A Sessions Judge, in charging the jury 
ID a case of oulpable homicide not amounting 
to murder, omitted to tell them that they must 
come to aoonolusion as to whether, in causing 
the death of tbo deceased, the accused bad the 
iotontioQ to cause death, or such injury as was 
likely to cause death, or the knowledge that be 
was likely to cause death. Held, such omission 
was a clear misdirection. The Judge, in giving 
bis opinioQ on the facts mast tell the jury that 
bis opinion is not binding on them and that 
they are the sole Judges of fact. If the first 
information Report is properly made evidence, 
it must be read out to the jury as a whole and 
if not, the Judge should abstain from all 
reference to it. He must not comment on it 
without placing it before the jury. Natabab 
Gbose V. Emperor, IS C. 53i=7 C.L.J. S99 
= 12 C.W.N. 774 = 6 Cf. L.J. 6. 

(69) —Cfiw. Pro, Code (Act V of 1898), s* 303 
—Jury ^Unanimous verdict of jury — Question- 
ing juryFirst information, use to be made oft 
whether evidence — Misdirection — Omission— 

of accused, value of, —A Judge is not 
justified in questioning the jury after they bare 
given an unanimous verdict. The first informa¬ 
tion is not evidence in the case. It is tendered 
by the Crown for suoh use as the defence may 
be able to make of it and to test the consistenoy 
of the prosecution evidence. The most use which 
a Judge can make of it is to say that, although 
it gave a difiereut account of the oocurrenoe from 
that in the evidence, yet it can be reoonoUad 
with the evidenoe. It is misdirection on the 
part of the Judge to ask the jury to aooept the 
etatement in the first information in preference 
to the evidence in the case. Where the Judge 
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Charge to Ji/ry—contioued, 

-2. ~ Misdirection 

thought it necessary to put; the fact that do 
evideacd was adduced for the dofeuce promi* 
nently before the jury, he was bound to quality 
it by pointing out to the jury that the defence 
WAS not bound to call any evidence, that they 
could rely on the prosecution evidence, as far as 
it could help them, and that they were entitled 
to the benefit of any doubt. Where it was 
proved that, after the alleged occurrence the 
accused and the vilUgers absconded, the Judge 
should point out to the jury that absconding 
is a matter which is equally consistent with 
innocence as with guilt, and that it could only 
be considered in oouncction v;itb the rest of the 
evidence and that it is in itself a circumstance 
of no weight. ASPAR SRKIK v. EmperOU, 
Slad.Gas. 52 = 15 C.W N. 198 = 11 Cr. L.J 
8a7* 

(70 )—Charge to /wrw—Previous proceedings, 
reference to — Misdirection. —A Judge should 
not, in charging the jury, refer to a previous 
case against some other persons tried for the 
same oflence. except to warn the jury that 
they wore not to be influenced in any way by 
the result of such previous trial. It is a 
misdirection for him to tell the jury that the 
High Court had come to a certain finding in 
the previous case, and they were to consider if 
they bad any reason for coining to a diSerent 
conclusion. Keshab PAL v. EmPEROB. 9 C. 
L.J. 380. 

{ll)^buiy of a Judge wfto thinks that the 
prosecution should have called a certain witness 
fer examination^Sessions Judge charging police 
efficer making search with breach of police rules. 
— Where a Sessions Judge bad, after the 
examination of a Head Conetablo, considered 
that the evidence of tbe Inspector of Police 
wae neoessary. held^ that be should have 
intimated bis opinion to tbe Public Prosecutor, 
and given an opportunity of calling him. But 
be ebould not remark upon bis absence as a 
wibnoes in charging the jury. Where a Ses- 
eions Judge in hie charge to the jury ohargod 
a Head Oonstabla, one of tbe prosecution 
vvitnesRes, with a breach of the Police regula* 
tioDS in that, in cooduoiing a scorch, he bad a 
loose shirt on, without examining tbe Head 
OoDStable about it, held^ that tbe Sessions 
Judge had mUdirected the jury. QuEEN-EM- 
PRESS V. Raman. 21 h. 83 = 2 Weir 503 = 2 
Weir 874 = 2 Weir 4S. 

(72)—Crim. Pro. Code, s%. 379, 408—Accused 
aged above seven and below lwelve~*^Queetion 
of fad—Trial by jury,—Tho question whether 
an accused above tbe age of seven years and 
below twelve has suffioieot maturity of under* 
stand log to judge of tbe nature and coosequeo* 
008 cl bis act, is one of fact and to be deter* 
mined by tbe jury. The omission by tbe 
Besaions Judge to refer this question to the 
jury is a ground for setting aside tbe oonviotioo 
and ordering a new Wial. BEG v. iMAM, Bat. 
Un. Or. G. 87 = Or. Rg. 25 iM869. 

66 


Charge to Jury—continued. 

-^—8.—Hisdlroction—coufinti^d. 

(73) —bt, in previous trial 

—proof of presentation of 
if by —Where, in a sess^ion.s trial for an 

oflcQce under s. 193, Pen il Cede, for pre'^ent* 
ing a false petition of complaint, tho petition 
alleged to bo false Wis admitted on tbe 
strength of an ordor on its back in the hand- 
writiug of tho Deputy Magistrate who tried 
the accused's complaint, without any fiictbcr 
proof of the presentation of the corap^imt by 
tho accused, held, that tbo document was not 
properly admitted, aud that tho Judge* mis¬ 
directed tbe jury in .asking them to consider the 
document. Basanta Ku>ur Ohattvck v, 
Queen-Empress. 26 C. 49. [D., P.L.R. looo, 
63. 3 L.R.R. 203.J 

(74) —Crini. Pro. Code (189S), s. 207—Ses¬ 
sions Judge — Charge to jury^Mtsixrection — 
Penal Code, ss. 148, 149, 300 and 302— Un* 
lawful assembly — Riot — Murder — Common 
object of (he assembly.—Thfi accused, ton in 
number, wers tried for ofTonces punishable 
under ss. 148 and 302 of tbe Indian Penal Code. 
In hie charge to tbe jury, tbe So-sious Judge 
did not place before tho jury tbe special circum¬ 
stances, which, in bis view, would have brought 
tbo offence within tbo definitiou of murder 
contained in s* 300 of tbe Indian Penal Code. 
It was not put to tbe jury in the charge, 
whether any of the intentions mentioned in tbe 
section were established as agaiost any of tbe 
accused, and tbe exceptions 1, 2 and 4, were not 
explicitly explained to the jury. Tho Bossiona 
Judge directed tbe jury to find that, if tbe 
oSence of rioting were established, all tbe 
accused were guilty of murder. Held, that 
this was a misdirection in tbe charge to the 
jury. Before any one of tbe accused could, as 
a member of an unlawful assembly, bo held 
guilty of a murder, alleged to have been oom- 
mittod by any other member or members of 
that assembly, it is essential, in tbo first place, 
that tbe act or acts alleged to have constituted 
the murder should be proved to have been 
done with an intention, such as is specified in 
B. 300, and that none of tbe exceptions con¬ 
tained in that section should be applicable to 
tbe case. If any member of unlawful assembly 
causes death with the intention specified in 
9. 300. it does not necessarily follow tbat every 
member of tbat assembly will, under a. 149, be 
guilty of murder. The one essential point, 
which most be edtablisbed before s. 149 applies, 
is tbat tbe act must be an act committed in 
tbe prosecution of tbe common object of tbe 
unlawful assembly^ or must be such as the 
members knew to be likely to be committed in 
proseoutioD of that object. EMPEROR v. MAH- 
UADKRAN BULTANEHAN, 9 Bom. L.R. 1S3 = 
8 Of* L.J. 168. 

(76)— Penal Code, s. 401— Offence of belonging 
lo a gang of thieves. —In order to oonstitote an 
offence under e. 431, I.F.O,, is necessary, 
first, to prove assooiation* eecondly, tbat the 
association wae for tbe purpose of habitually 
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Charge /o cootinuod. 

-2.—Misdirection— continued, 

corai7iit.tinR theft, and ihirdiy, to prove the 
habit by an aggregate of similar acts. This 
muit bo stated by the Judge oiearly to the jury. 

re SRI lUM VENKaTASAMI. 1 Weir 452 = 6 
Tn” ‘^9 = ^ C W.N. 97. R.). 

Cr. C. 609, 27 

Ce 130^ 

flSOS). ss. 293. 299 and 
Wi lielrial 0^ a case owing (o vixsdirecCion^ 
Fcxohxsaf ilighUOHrt.^liisior the jury and 
not for the Judge, to say vhat fact has or has 
not been proved. The Judge should call the 
attention of the jury to the evidence, and having 
done 80 , should Jotve to thum to form their 
own conclusion. Heii, ihit the Judge, in 
stating to the jury th il. under s. 103 of the 
^vidouce Act, the c,«m 5 nmy bo said to bo on 
the accused to ahoxv that iho deed, in rospcct of 
which ho was charged wuh forgery, was genuine, 
took an erroneous view of the law and misdirect- 
ed the jury and that s .'■,■17. Grim. Pro. Coda, 
would not apply ti such a misdirection. It 
16 .doubtful wuoiher the High Court has the 
power to try a case the conviction in which it 
has set asido on the ground of misdireotion. 
The accused is entitled, in such a case, to have 
the ca«o re-tried before a jury. and. as a matter 
of procedure and in justice to the accused. 

adopted. 8ADHU 
BHLIKH V. E.MPRess. 4 C W.N. 576. [i?.. 11 
C.L.J. 301 = 1-1 C. W.N. 493* a Cr. L.J. 96* 

5 lod. Cas. 315.] 

« (18S2), ss. 289, 297 

til 4*ia (d) O'^ission to call upoH the accused 
te enter jipon hts de/ence—Omission to charge 
the jury-—Appellate Coutl’s power to interfere 
wifn verdict of jury. —Where, in a sessions case, 
the accused wac not called upon to enter upon 
his dafence after the Public Prosecutor’s ad¬ 
dress as provided by the last paragraph of e. 289 
and the Judge did not charge the jury as provid¬ 
ed by s, 297, held, that it was, in effect, a mis¬ 
direction and that s. 423 (d) would not preclude 
the appellate Court from interfering with the 
verdict of the jury. QUEEN-EUPftESS v. 
lai.AM ALI KHAN, 23 C. 252. 

(78) ^Charge to jury — Defective charge— 
Misdirection- Murder case.—In a murder case, 
the Sessions Judge charged the jury thus: — 
“S. 302—The murder of Mabat Mullya—Murder 
defined —Punishment.—The only question here 
in view of the statements made by the prisoners 
is, did the prisoners, any or all of them, inflict 
these injuries on the deceased? If they did 
they are guilty of murder.” Qeld that this was 
a very defective charge. The Judge should have 
left it to the jury ti find whether the offence 
was one of murder or of culpable homicide not 
amounting to murder or any lesser offence after 
pointing out to them the legal definition of 
each offence. Moreover, the infliction of 
injuries would not neoesaarily make the offence 
of all the accused the same. The jury should 
have been asked to find as to the intention of 
the accused persons and their attention shonld 


Charge to Jury —continued, 

-2.—UisdirectiOD—continued. 

have been drawn to the provisions of ss. 34, 36, 
37 and 33, Penal Code, and they .should have 
been told to returu a verdict as to the exact 
guilt of each of the accused persons, QUEEN- 

Empress v. B.-mjy.a bin Bhimappa, l Bom. 
L.R. 784. 

(79) Penal Code, s, 304.—In his charge to 
the jury, the Judge should draw a distinction 
between the two classes of culpable homicide 
moatjoned lu s. 304 of tb-7 Penal Code, and 
direct them to find specially under which, if 
either, the prisoner was guilty. QUEEN v. 
Kali Charan Das. 6 B.L.R. Ap. 86 = 15 W. 

Cp- 17- See also QuEEN v. amir Khan, 
6 B.L.R. Ap. 87, Noto= 12 W.R. Or. 33. 

(80) — il/nricr and culpable homic:de not 
amounting to murder—Distinction between. —In 
atrial for murder, the Judge should point out 
to the jury accurately the diffurence between 
murder and culpable homicide not amounting 
to murder and to direct the attention of t he jury 
to the evidence and to leave them to find the 
facts and say upon those facts (under the guid¬ 
ance of the Judge as regards the law), of what 
offence if any, the prisoner is guilty. QUEEN 
v.Shumshbre Beg, 9 W.R. Cr. 51. 

(81) —Criw. Pro. Code ( 1882 ), ss. 230, 303, 
307—Charge of murder — Pvtoer of jury to find 
verdict of guilty of culpable homicide not 
amounting to murder —In a charge cf murder, 
the jury in the first instance returuod a verdict 
of murder under grave and sudden provocation. 
But the Judge, instead of queHiioning them 
under s. 303, Crirn. Pro. Code, as to the degree 
of intensity of the provooatiou. informed the 
jury that he could not accept a qualified verdict, 
and required them to find the prisoner cither 
guilty or not guilty of murder, telling them 
that if the grave and sudden prov’CAlion was 
of the kind which the law allowed, to acquit 
the prisoner. The jury returned the second 
time a verdict of not guilty oo the charge of 
murder. The Sessions Judge referred the case 
to the High Court under s. 307, Grim. Pro. 
Code. Deld, that the Judge bad in the second 
instance misdirected the jury, as under s. 238. 
Ctim. Pro. Code, it was open to the jury 
on a charge of murder to bring in a verdict 
stating the oircumstaooes which might reduce 
the murder to culpable homicide not amount¬ 
ing to murder. Queen-EMPRESS v. DEVJI 
QovindJI, 20 B. 215. 

{82)—Culpable homicide—Provocation—Form 
of charge to jury. QUEEN v. GUNESH LUSKUR, 

9 W.R. Gp. 72. 

(83)— Penal Code, s. 411— Retaining stolen 
property—Charge to jury. —Id a case of retaining 
stolen property, it amounts to a misdirection 
to direct the jury that it is only necessary for 
them to decide whether the property was stolen 
and whether it was retained by the accused- 
The Judge should put up all the evidence in 
the case and direct the jury that, before they 
can find the accused guilty of an offence under 
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Charge /o Jury—contiouod. 


— —Mt&dircctioD— continued. 

6. 411, I.P.C,, it is necessary foe them to find ^ 
in the at&rmative U) that, tho properly was 
stolen 1 (‘i) that it was disbonestly retained, and j 
(3) that tho accused knew or bad reason to j 
believe tho same to be stolon property. QUHKN* 
Empress v. bata'a Somya, 15 B. 369. [F. 25 
C, 711 ; fi., 10 Bom. L R» 565 = 8 Or. L,J. 36J 

(84)—Alibi, proof of^ErroncoKs dirtCtion afi 
to admissibility of document .— L’pon a pleiof 
alibi by the prisoners that they had left Patna 
on tho 12bh April. 1869, and reached Port 
Canning on the 20tb of the same month and 
were now at Patua on the 13tb May. tbe ' 
prosecutor adduced in evidence a written ' 
statement engrossed on two pieces of stamp 
paper, one bearing the endorsement of a stamp* 
vendor as sold on the 13tb, and the other on ^ 
tbe 18th April, filed on the 20ib April, and | 
alleged to bear the veriheation o( tho prisoners. 
No evidence was adduced to prove that the ^ 
prisoners bad signed it. Tho Judge drew tho { 
attention of the jurors to this document, and 
adverted to it in these terms : If tbe written ^ 
statement was drawn up on an earlier date 
than the date it bears, it could not have been 
prepared earlier than the day on wbich tbe | 
principal stamp was brought 18tb.'* Held 

that tbe document should not have been re¬ 
ceived in evidence, and that there W/is a | 
misdirection wbiob contributed materially 
towards the jury finding the pri^ioner guilty, 
Queen v. Gajraj, 3 B.L.R.A, Cr. 43. I 

{85)^Priua/c' dclcnce^ Right of. —It is no mis* 
direction for tbe Judge not tocHll tbe attention ' 
of the jury to els. (I) and (2) of s* 100. Penal 
Code, when bo called their particular atten¬ 
tion to cl. <6) of tbe same section. QUEEN v. 
MooKHTAUAM MUNDLE, 17 W.R. Cr. 45. 

(86)—Dnsotrndnrss, a prelimiiiary issue, to be 
tried firJury—Crtm Pro.CoLtCi 1872»s. 425* 
—Tho issue as to tho unsouDdaess of mind of 
tho accused is a preliminary issue, and should 
bo submitted to (bo jury first before proceeding 
with tbo trial. QUEEN v. DOOBJODHUN 
8HAM0NT0, 19 W.R Cr. 29. ; 

of fact^Proof of previous 
cwt^iclion.—The question of tho proof of a pre¬ 
vious conviction is one of fact which ought to go 
to the jury. QUEBN v. ESAM CHUNDER DBY, . 
21 W.R Cr. 40. 

(88| —Special coses—Questions of law and 

of child to give evidence — 
Evidence Act, II of 1855. s. 14.—Tbe quei^tion 
whether or not a child was oompoteub to give I 
evidence within the meaning of s, 14, Act II 
of 1865, in one (or the Judge to decide, and not 
for tbe jury. The amount of credit to be 
given to tbe statement is all that falls within the 
province of the jury. The error* bowevert in 
leaving the first questioa to the jury was held 
to be no misdireotion. Queen v. Hos- 
SBINEB, fi W.B. Or. 60. 

(89)—special coses — fiscom*nsndafion to 
v%ercy.—n js not proper for a Judge to intro¬ 
duce into bis direction to the jury any question 


-2.—Misdirection—conf in ued. 

as to rocommoudiiig a priiiooor to mercy. Ho 
sbouKHo ivo thut to tbo jory, QUEEN 

V. DASSke MUSULMANV, 14 W.R. Cr. 46. 

(90j—Crim. 7Vo. .‘s. 297, 537 (<i) — 

Laying down ih- inw" ichat is —Effect of 
failure^^Vhcthcr (Ic/tcl curalty $. 537 (ci)*— 
Where the Sessions Judge, bi.th before and 
after summing up tho evidence, placed certain 
questions of fact before tbo jury lud directed 
tbcm that, if they found certain f icis proved, 
they were to convict, and that. if. on the coo- 
tr.ary, they found certain other fu'ts proved, 
they were to acquit, held, iOnnond, J , disunt* 
mg) there w.is no living dt>wn of tbe law as 
required by s. 2‘i7, that tbe e>-8cntial elements 
of tbe offence with whi<h the accused was 
charged ought to havo b^on explained, and that 
there was therefore a grave rnHdirocii(m which 
would not be cured by s. 637 (di. BRISCOE 
BIRCH v. King-Emperor, 9 LBR 149 = S 
Ind Caa. 981 = 11 Cr. L J. 340 (25 M 01,7^.; 
3 L.H-K. 75, Ref.) [H.. 7 Uur. L.T. 20,4 Bur. 
L.T. 198 = 12 Cr. L J. 408= 11 Icid. Ca?. 1004.] 

(91) — Misreerpiion of evidence —7?r^a5ons given 
by Magistrate for uischa^ge in the first instance 
—Reasons given by Sessions Judge in directing 
commUment~Setliug out nature of defence^ 
Judgff's address to jury — What should nature 
of address be-^Crim Pro. Code^ s. 423, cl> 2. 
—Tbe reasons given by a Magistrate in dis¬ 
charging tbe accused at first and the contents 
of the Sessions Judge’s order in directing fur¬ 
ther enquiry and the commitment of the 
accused, that is to say, tho opinions of those 
two ofiicets should n-'t be admitted in evidence. 
Failure tn set out clearly tho nature of tho 
defence of ibo several accused, and failure to 
warn tho jury, in d?aUng with tbo retracted 
oonfrssion of one of tbo accused, that, if tbe 
jury (ouud they could notact upon ii as against 
that accused, they inufit wholly disregard it as 
Against tbe others, will vitiate the trial. A 
Sessions Judge in addressiog a jury should en¬ 
deavour to speak in a ^^imple and direct manner. 
The charge to tbe jury should not be involved, 
and the language used should not be extrava¬ 
gant, so that tbe jury may not experionoe any 
difficulty in appreciaiing bis true inteution and 
meaning. Harendua Pal v. EMPEROR. 7 
Ind. Cas 915 = 11 Cr. L J. 538. 

(02)— Crim. Pro. Codecs. Direction to 

jury^Failure to explain (he law to the jury — 
Omission fo explain the definition of robbery. — 
When, in a Bessioos trial, tho accused are 
charged with robbery, tbo omission on tbe 
part of tbe Judge to explain to tbe jury tho 
meaning of tbe term robbery vitiates the trial, 
and a re-trial should be ordered in tbe case. 
Under s. 297, Crim. Pro Code, tbe Judge must 
explain to the jury tbo law by which they are 
to be guided. In re Suratti. 6 Ind. Cae. 14- 

See ABANDONMENT OF CHILDREN, 1 W.B, 
Cr. Letters, 10. 
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Charge to coDcluded. 

-2.-- Miedipection— concluded. 

Se, UTEAL—APPICAL TO PRIVY COUNCIL. 
15 A. yio. .-2 13. 52S. P.C., 14 Bur. L.R. 148. 
P.C, 

Evidpiice Act, s. 30—Coofc'sion of co- 
accused, tfl ccof—Misdirection to jury—Judge 
not iii'.iructiDg jury thni coofessioo of co- 
accused wjs not enough, if amouuts to mis¬ 
direction—S pc Confession — confessions 
BY CO .ACCUSED—ADMISSIIULITY. 5 M.L T. 
355 = y Cc, L.J. 308 = 1 lod. Cas. 647. 

See Conviction, 34 C. 325 = 5Cr. l.j. 424. 

Sec ClUM. Pro.CODE. 1598. ss. 288. 423 (2) 

2 Weir 509. 

See OniM. Pro. CODE, 1899. S3. 309, 307, 
Rat. Un. Cr. C. 420 =Cr. Rg. 00 of 1888. 

See CiiiM Pro. Code, 1893. s. 423. 2 Weir 
188. 

SeeCRiM. Pro. CODE, 1898, 9.423 (2). 2 
Weir 47 = 2 Weir 515. 

Sec IMCOITY. 1 Weir 4 40. 15 C.W.N. 434 = 
10 lud. Cas. 6S4 = 12 Cr. L.J. 193. 

Sec Evidence ACT, 1872, 83.25. 167, li 
C.L.J. 301, 

Jury--Charge to—Death caused by blow with 
a Weapon • Omission to put alternative case 
under s. 320 {8l, I.P C.—Misdirection—Sec 
Penal CODE. ss. 304, 320 (8). 6 S.L.R, 116 = 
17 lud. Cas. 62 = 13 Cr. L.J. 760. 

See Penal code. s. 361, ll Cr. L.J. 9 = 4 
led. Cas. 543=13 C.W.N. 754. 

As to causing grievous hurt—See PENAL 
CODE. s. 397, 1912 M.W.N. 35=11 M.L.T. 
20 = 22 M.L.J. 180 = 13 Ind. Cae. 282 = 13 Cr. 
L.J. 42. 

See Penal Code, s. 475,16 B. 189. 

See Revision—Misdirection and Ver¬ 
dict OP JURY, 7 W. E. Cr. 2. 

Misdirection on matter of small importanoe 
if a ground for reversal of judgment—See ST. 
63 AND 64 Vic., C. 37. 18 C.W.N. 705 = 15 Or. 
L.J. 326 = 23 Ind. Cas. 678, P.C. 

Trial by jury—Judge'esumming up—Neither 
law nor facts lucidly stated—Trial irregular— 
See Trial. 9 M.L.T. 345=9 Ind. Oas. 788 = 
12 Cr. L. J. 140=1911 M.W.N, 190. 

Charitable Endowmenta. 

See Mad. Reg. VH op 1817, 

Charm. 

Administering poison believing it to be a 

oharm rash and negligent act—Liability for_ 

See PENAL CODE, e. 304(A), 6 A.L.J. 203=31 
A. 290 = 9 Ct.L.J. 522 = 2 Ind. Gas. 2U. 

Charter-party, 

Sec ACT I OF 1879, a?. 39..69. L.B.R. 1872— 
1892, 623. 


Chaokidar. 

See Chaukidar. 

Cheating. 

— 1.—General. 

— 2.—False Personation. 

See PenalCodb. ss. IIS—420. 

-1.—General. 

(1) —Penal Cede. s. Cheating, what con- 
stituies .—To constitute the offence of cheating, 
it is, from the wording of the section, enough 
to allege that the property obtained was in the 
possession of ibe person defrauded, and that it 
is not necess.ary to allege that such property 
bcloDRed to him. Quren v. WILLIAMS. I Woir 

471=1 M H.C. 31*1 lod. Jur. 0. S 94. [R., 
1 M-II.C. 3S.] 

(2) ^Cheating, what co7i$(itutes .—The offence 
of cheating* as defined io n. 415,1.P.C,, requites 
that the persoo m^de to deliver property, etci, 
or to do or omit to do anything, which causes 
or is likely to cause him danger in body, mind, 
reputation or property, and which he would not 
have otherwise done, should be the person who 
has been deceived. The oSence is not cool' 
mitted if a third party, on whom no deception 
baa been practieed, sustains pecuniary loss in 
oonaequenoe of the accused’s act. SUNDER 
Singh V. Emperor. 25 P R. 1904, Cr.*10 P.L. 
R. 1905. (14 P.R. 1830. Cr,, A.W.N. 1908, 234, 
17 0. 606, R.) 

(3h-Cheating, what is—mean* 
<n <7 of .—The word intentionally ” in the 
second branch of the definition of cheating in 
s. 415. Penal Code, only applies to the act or 
omission which the person deceived is induced 
to do or omit to do. and it is not necessary, in 
order to sustain a charge under that branch of 
the definitioDi that the accused person should 
also have intended to cause barm or damage 
as the result of such act or omission. NaND 
Lall V. Empress, 36 P.R. I888. Cf. [F., 9 
P.R. 1914, Cr.] 

(4 )—Penal Coie^ s. 415—Scop^ of the section 
— What amounts to cheating .— The words 
** fraudulently ’* and dishonestly do not 
govern the whole of the definition of oheating 
in 3. 415. In the second part of the section, the 
words “ fraudulently ” and ** dishonestly ” do 
not apply. CROWN v. MOHabaT, 20 P.R. 1BB9, 
Cr. {16 P.R. 1876. Cr.,R.) (F., 18P.W.R. 1908, 
Or., 9 P.R. 1914, Cr.] 

(6)—Fenaf Cede, s. il5-Cheating—Eleynenis 
of the offence.—Io a case where a person is 
charged with cheating, in having represented 
to the complainant that be would pay the 
amount of a decree, and thereby induced the 
complainant to make the payment, held, that, 
in order to constitute the offence of oheating, 
it should be proved that the accused made the 
representation falsely, fraudulently and dis* 
honestly, that is to say, having at the time no 
intention to apply the money to the satiefaotioQ 
of the decreet but to misappropriate it« The 
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Cheatings oontioued. 

-1.—General —coutinuerf. 

proof that thoro was a subsequent default was 
some evidence o( the existence of a disbonest 
iotentioD at the time the money was obtained, 
which may be rebutted by the ac:‘used. 
In re VbNKATacbaLa PILLAI, 1 Weir47o. 

iO)—Penal Code, s. 415, Ulus. (/) and (<?) 
Scope and effect of—What amounts to cheattno^ — 
Illustrations (/) and (rj) of s, 115 leave no doubt 
that an intention as to tbo future, expressed 
falsely or dishonestly, for tbo purpose of tlecoiv* 
ing a person, would amount to deception as a 
ooQstitucDt element of the oQcuce of chcitiog. 
But it would bo most dangerous to the liberties 
of the people to lay down tbo rule tb^t a mere 
DOQ'fulfilment of a promise constitute-, even 
prima facie evidence of a fraudulent intention 
at the time when the promise was m*idc; for, if 
it wore so, every breach of contract might be* 
come the subject of a criminal prosecution. In 
order to justify a conviction for tbo oQcnco of 
oheating, there must be some evideo>'e of an 
intention to cheat at the time svhen the promise, 
the omission to perform which completes tbo 
ofieoce of cheatingi is made. EMintBSS v. 
ASHUTOSS, A.W.N. 1866,262. 

(7)— Penal Code, ss, 417, 420— Cheatinq, 
what constitutes.^Tho complainant purchased a 
lottery ticket which, at tbe fioil result, carried 
a price of Rs. 598. Tbe accused took away the 
ticket from the complainant representing that it 
carried a price of Rs. 10 or R$. 20 which be 
oQcrcd to pay. The complainant declined to 
receive the money and demanded back the 
ticket. Tbe accused failed to do so. Tbe 
complainant, thereupon, brought against tbo 
accused a charge of cheating. Tbo I^lagistrato 
discharged the accused saying that, as the ticket 
was not a valuable security, tbe maxim dc 
minimus non curaf lex applied, Held that tbe 
reason given by tbe ^lagistrate for not issuing 
process was bad in law since, if the allegations 
of the complainant were established, tbe ac* 
oused, by deceiving the complainant, fraudu¬ 
lently or dishonestly induced him to do some- 
thing which he would not have otherwise dooe 
and which was likely to cause him the loss of 
the money to be drawn as tbo prize won by tbe 
ticket in the lottery. BhAOWAN KESSEW v. 
SiliA Valji, 4 Born. L.R. 76. 

(8) — CAeafinp, what constUntes. —A person 
can cheat in various ways other than by in* 
ducing the person deceived to deliver any pro¬ 
perty, or to do any of the acts specified in 9. 420, 
Penal Qode* When a person is convicted of 
cheating by inducing the persons deceived to do 
any of tbe acts described in s. 415, but not 
speoided in a. 420, tbe offence is punishable 
under a* 417* When the person deceived is in¬ 
duced to do any of the acts apeoihed in 8* 420, 
then, that section must be applied, and tbe 
Court is not entitled to charge under s. 417, 
which relates to a less serious oBenoe. CROWN 
V. PO HLAING, 1 L.B.B. 266, 

(9) —Pena? Code, as- 417, 420—Diafmetion— 
Jurisdiction,— Cheating, unaocompanied by 
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delivery of property, is an ofleiico un.kr x. 417 
aud ran bo tried by a Socniid cliffs igistrate. 
When accompd by dehvury *>{ prupt rlv, tho 
offence is puni^'bablo un ur a. JiU. ind is iria* 
bio only by a or ;t b'ir>i O’lass 

Magistrate. Rk<; v. H-VV\-ii, Rat Un. Cr. C. 
g6sCr, Rg. 25-9 1875 

(lOl —Pena/ Code. f*. 115. lltl lu.d 119— 
Cheannq.— Where tbe u '-hm' I w i' lound to 
have knowingly repn s»;ntc l rm J i i»o M, tbe 
mother of a sepoy iia iud K whi* b:ul ia*i n kill¬ 
ed, and thereby induml tho nnliMr' niuhori- 
I ties to grant a p n^io•l lr> J i whi. h h.* was 
notentuled, it was held that tl.u .t.ouM.d bad 
I committed tbe odonco of ch*-a‘ing ponisOablc 
j under s. 419 of tho Indiui i nd.* VlM^ 

' PEROU V. KIUAT SlNOII A.W N 1907 291 - 
: 3 M.L T 61*6 Cr L J. 426. 

I (II) ^Deprivinq one ot p»OfC*'tU ts nc. s^anly 
I nof.—Depriving oi.o of pri p- r^y s no n 
! ily cheating, but it m *y b- .lOitr or 

extortion, or robberv accopiuitit in. aiirjnJaut 
circumstancei. 1 W. R. Cr. Letters, i2. 

(1*2)—7/irtnf7 certain properf}/ P ^a}/}nent 
of hire—PrOffUSe to pay tolance^lnt- ntMi to 
attach the property— Chean .ij. —WUtiO tbe 
accused hired ncrt.un pr pe ly r rn tlie com¬ 
plainant for use at a weddu g, i aivarjced a 
portion of the hire, promi'^uiK i.* wnur g to pay 
the balance and to roster • tbo wnen tbe 

wedding was ov.*r, being fully iwire thst tbero 
wan to be no w-^Udnig, aud uiioudnic. wbeu be 
got tbe property, t<;appl' !orit< attacfiment 
before judgment as bUongiiig i*) ariuh r peison 
against whom bo bid brou*ibt .. -uit. h'ltl that 
the accused wa** innltv of 11114 . QCBEN v. 
KaDIH BUX, 3 N.W P. 16 

(13J —of Coverinmnt } rooiissory note 
—Promise to redeem celt'll'! jfW Hetaining 
for another debt—CheaiinOn - Where theac^used 
received a (roviTnnicot pr^nii-'Ory note pc anis* 
ing that he w^^ul I redeem c?o'^f 'in jewellery, but 
not intending to do so. arni subsiquentiy 
claimed to rot-iin it for an itb* r debt aMc>.’ed to 
be duo to him by tho s^^ndcr. hell that tbo ac¬ 
cused was guilty of chpjitine nn ier s. 415, I P. 
C. Queen v. SHcoDURtfiiUN Das. 3 N W* 
P. 17 [R.. 2 C.L.J 524*3 Cr. L J. 160, 32 

C. 941*9 C.W.N. IOOG .3 

(14 )—Penal Code, ss, 2G9. 417, 4 20—Cowt- 
viunicating st 2 >Aiiis by stx^iaf intenoiose.— 
Tho accused, a prostitute, W'ticb.i^g d under 
8. 269, l.P C., with comniunie itmg syphilis to 
a person who bad sexual intercjurti'i with her. 
Btld, that she was not punishable under the 
section, as, even aseumfng that there was a 
dangerous disease and culpiblo negligence, still 
tbe accused's act of sexual intercourse would 
not spread infection without the intarventton 
of tbe complaining party, himself a responsible 
person and himself generally an accomplice. 
Held, also, that, if there was an oileoce in the 
case, it was one of cheating punishable under 
a. 417» or s. 420, if there was evidence that the 
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•intercouT'^c inriuced by misreprespncaiion 
on the p-^rt of che di«rH>cd perjion. QUEEN- 
KMl’RESS V R sKMV KOM SADHU, 11 B. 59. 

({5} ^Pe^ial Cod^, s. 417— SeUinrj opium at 
rales hiijlier ih tyi those fined by Government .— 
A liconsoii opium vendor cooimiis ihcofierjc*^ 
of cbeatinSi if bo sells opium ratr*s bighei 
than those fired by the Gnveroment- EmPEUOR 
V. Pandurang Ramciiandra, 4 Boro. L.R. 
823. 

(16) —Penai Code. s$. 2Co, 115. -Ml—Selling 
liquor by trnudul-nt viensure —The accused 
who gold hquor, oiua^urm^ it wnh a glass 
which wa'fl not apre-''rib?d measure, and of 
which they fraudulently misrepresented the 
capacity, were coavif'ted of Ibo offence of frau- 
dulent use of a false UMisure under s. 265, 
I.P.C Uetd^ that they would more appro¬ 
priately have been trnd for the uflonco of 
cheating. QUEEN KM PRESS v. NURODIN, 
Rat. Un Cr. C. 386»Cr. Rg. 36 of 1888. 

(17) —Pe?mf Code. s. 4 Xh^Inducing a Karkun 
to deliver a wfirrnnt of aitadimenL —Where a 
person induces w Karkun under a false repro- 
soDtation to deliver a w.irraiu of attachmeut to 
him. a^rd makes on it ao endorsemout to his 
own advanlape, a id it appears that, but for 
such false reprea^-ntitioo. the /lorftan would 
not have piri&d with the warrant, the person 
commits the off nicc of cheating punishable 
under s. 415. KMIM3UOR v. HARISHUNKAR 
GANOARAU. 6 Bom L.R. 375. 

(18) — Cheating—Inducing son to pay father^s 
debts—Want of dishonest intention. —To induce 
a son to piv his father’s debts, by acting merely 
on hie fear of con.<;equoDce9 to bis father, does 
not seem to come within the dofinition of the 
crime of obeiting To describe the consequences 
to be more serious tbaoi in fact, they were 
likely to bo, may be to deceive ; but if a frau¬ 
dulent or dishouest design, which is an essen¬ 
tial element of the orime of obeatiog. is not 
apparent in tbo pers')n deceiving, be does not 
cheat. QUEEN v. RAJ OOOMAQ BaNERJEE, 
W.R. 1864, Gr. 25. 

(19) —Taking money one dap, and dishonestly 
running away without paying .—The mere 
taking of money one day, and dishonestly 
running away without paying tbo next day. is 
not necessarily cboatiug. There must be an 
intention to deceive and defr.aud at the time of 
taking the moiioy, QUEEN v. HEERAMUN 
HULWYE. 6 W.R. Cr. Ssl Ind. Jur N S. 97. 

(20) —Proof necessary /or o/c/iraftn/? 

—Contractor receiving money for work not 
/inis/isd.—A cotitraefor in the Public Works 
Department, wbo was charged with cheating in 
respect of a sum of money which be received 
on account for work which bo had not then 
finished, was acquitted on the ground that 
there was no proof (1) that there was a false 
pretence made use of by the accused. (2) that 
be knew ho was making use of a false pretence 
or that he intended to defraud, (3) that the 
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Public Works Doparement were deceived by the 
pretence as they believed in its truth, and (4) 
that the accused received tbo money with the 
I intnntion of causing wr'»ngful loss to the 
Government. QUEEN v. KalIPUDDO PORA- 
MANICK, 23 W.R. Cr. 43. 

UD—Wrongful gain or loss — Penal Code, 
s. 415 and ss, 2‘iand 21 -5effi>if7 rice at higher 
rate than that o^rt’etZ upon —k person, who 
purchased rice from a famine relief officer at a 
certain rate (16 seers to the rupee) on condition 
that ho should soil it ac a Peer less for the rupee, 
would not be guilty of cheating if be did not 
sell it at the rats agree ! on, but at 12 aecrs as, 
in such a case, thore would be no wrongful giin 
or wrongful loss to any one. QuEEN v, Lall 
Mahomed, 22 W.R, Cr. 82. 

(2*21—PeuaZ Code, s. 415—C/iC'ifinj—Par- 
chase of waste paper by Government servant 
under assufned name. —In the ofiice of the 
A'^countant-General it was the practice from 
time to time to put up quantities of waste 
paper to public auction. One Kutab Ali, wbo 
was a diflari in the oEBce, purchased at one 
of these auctions a quantity of w^ste paper, 
bidding for it under an assumed name. Held 
that, in the absence of any rules forbidding 
employees in the office from bidding at such 
sales, it was doubtful whether the accused bad 
been guilty of tbo ofiocce of cheating. KlNO- 
Emperor v. Katub ali. A.W.N. 1902,151 
lP.^ A.W.N. 1903, 231], See also EMPEROR 
V. KUTUB ALT. A W.N. 1903. 231. 

123)— Penal Code, s. i\5^Selling adulterated 
milk as pure milk,—The selling of mUk and 
water io about equal proportions as pure milk 
will support a finding of cheating under s. 416 
of the i.P.o. Queen-Empress v. Nana, Rat, 
Un. Cr. C. 14S. 

(24) — Penal Code. s. 417 — 

inp an article 7tol supplied in a The mere 

fact that there bad been a wrong entry in a bill 
would not of itself constitute the oQcnco of 
cheating. To constitute that oOence. it must 
be shown that the accused, by deceiving the 
complainant, fraudulently or dishonestly in¬ 
duced him to deliver property or intentionally 
induced him to do or omit to do something 
which be would not have done or omitted, if he 
bad not been so deceived, such ao aot or omis* 
sion causing or being likely lo cause damages to 
him in bis property. Bau Nath Ram MARW- 
ARI v. BURGESS, 6 C W.N. 285. 

(25) —Pennf Code. $. i20—Cheating—Pur^ 
chase of goodsNon-payment of price—Kvidenes 
of similar previous non-payment tc other fir7)t$, 
—The accused purchased some wool with 
delivery of possession from a firm, agreeing to 
pay the price on the next day. Default was 
made in the payment of the porchaso money 
at the stipulated time, and the accused pledged 
the wool to another and raised money thereon* 
In these oircometauces, the accused was con¬ 
victed of cheating and thereby dishonestly 
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indacinc' delivery of property, under 410, 
Indian Pol^^I Codo. The Magiatrato adcuitteU 
in evidenoe the statements of two persona from { 
whom the AJGUsed bad purchased wool \u 
similar circumstaticcs. and who bad not boon . 
paid yet, tboir wool also having beeu pledged by | 
the accused to another : — (1) thit the I 

dvidenco of (boso persons must bo excluded from | 
ooDsideration on rhe principles of Rt;g v. Par^ 
bhudas, (n i3,HiC. 90), because tb^^ir evidence 
related to cri^usaciions. the charaoiur of which 
was itself in question, and to accept ibeir stite* 
meats as proving casc> of cheating ^g^inst the 
accused would bo to find him guilty in those 
instaoces without a trial; {2) that a fraudulont 
purpose could not, under tbo circumstances, 
be safely inferroi from the accused oot paying, 
or from bis inability to pay for the wool on the 
next day as agreed ; (3) that to sustain a cen- 
viotioD of cheating under s. 420. I P.C., there 
must bo evidence to prove that, when the 
accused bought the wool, he did not intend to 
pay for th* pamo. QUEBN-EilPHESS v. ' 
FazuL, Rat. Un, Cr. C. 312sCc. Rg, 66 of 
1866. 


(26i—Pennl Code» $s 465, 417, 511— Anentrj^ 
by debtor in creditor's booi.—Where a debtor, 
who owed some money to the complainant, was 
asked by th'^ Utter to $eo the account book, and 
the accused dndiog that be owed a certain sum 
to the oompUioant, and being asked by him 
to m-ike an cniry to tbit e&ect in the account 
book, made ^in entry in a language unknown 
to tbe uompUio^nt to tbo eSect that be bad 
paid thc> complainant that amount on a certain 
date, held, that the accused was not guilty of 
forgery, Iho entry was not a document made 
by the prisoner with the intention denoted by 
the first oUuHC of s. 464, or caused by him 
to be signed or executed within the meaning of 
tbe third clause of that section ; but that tbo 
accused was guilty of an attempt to oheat 
QUBEN-Empress V, KUNJU Nair. 12 M. 114 
-1 Weir, 839. [F., Rat. Un. Cr. Cas. 596.] 


{21)^Ptnal Code, ss. 416. 419 and 463 — 
ddmisston fo Unii;6rsif|/ ezaminations on falu 
personation atid signing answer papers iw 
another's njme.~Wb«Te a person, by falsely 
representing himself to be a diQoront poraon at 
a Uoiverstty Examination, got a hall tickel 
under that name and wrote answer papers tc 
questions and signed them with tbe name oi 
that person, held, that the accused was guilty 
under b. 419 of cheating by personation and ol 
forgery under 8. 416, Penal Coie. Queen 
hPPAS.^m, 12 M. I81*-l Weir 
480-1 Wolr 841^18 lad. Jur. 8S. [F , 15 A 

96;dpp„ 28 M. 90-1 Weii 

^ 1907•*82 P.L.R. 1907, Rat 

Un* Or. 0, 627.1 


<38l—Penal Cods, sj« 415 and 463—Porzgard- 
ing false certtflcaio of charocUr and past 
employwnt along with application for employ- 
ment—Offence eommitted. cheating or forgery.— 
Wh«ce a parson, a fireman, sent an application 


I 

V 


t 
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for employinont to tbe Locomotive Siiporioten- 
dent of tbo Banni BuUviy^, mid forwtrdod 
along witb bir? applicaii >n a fiLo cortifietto, as 
if given by the Noerb-We-tern tttilway authori- 
ties, to the eflt'ct th.%t bo wsh rinpHyed as a 
dcivi'C on Iho North-\V' fern Rulwiv ^nJ was 
of good character. /(•//. be wi'^ cuilrv of au 
attemot to ch^at. and nnl o* f ^r^rorv KING- 
EMVKli^H V. FA/\L DlN. 1 P R. 1907 Cr - 
32 PL. R. 1907. Ul A 113. J 5 C. 

W.N. 897, 9 C. 53. 17 GOG 15 A. 210, 12 
M. 151, 2S M. 90, 6 A. 97. 2 i\R. 1895 Cr. li., 
W.R. F.B.—R. 71, DU.) 

(29i—P^nal Coir, s. 417—Indue- 
ing a per-on to part with valuxole security bg 
false rrpnsrnfo'ton.—Wboro ptrsou obtains 
delivery of a deed, nr other valuible security, 
after making a promise, which he, .^t thn time, 
does not Intend tok ep. he is guilty of cheating, 
inasmuch as bis in inducing the other 

person to part wich the dt^cd i^ frauiulcnt. 
HIGH Court proceedings, l Weir 478. 

[^0) —Penal Code, s. 4X7 -^Application to a 
Tahsildar lor land free of tax — Misrem'csenta- 
lion.—Where a person applied ro a TabsilJar 
for certain acres of land on cowle tpuares free 
of tax for five years, having filselv repre¬ 
sented that tbe lands applied for were waste 
lands, held, that the accused was guilty of 
cboatiog as the Tin.^ildar was deceived by the 
accused's misrepresentation aod forwarded bis 
application to his superior. HIGH COURT 
Proceedings. 6th Jnnuary. i871. i Weir 
477^6 H.H.C. App 12. 

(31) —Person sendvtg lugg'^ne through a 
passenger to evade pnymini of luggaoe /ns.— 
Every passenger is entitled to tbe conveyance 
of a certain quantity of luggage, wbetboc it 
belongs to him or to another who has made 
oVi^r his luggage to him in order to evade 
payment of charge for over-weigbt. In the 
absoDco of a rule pr:)vidiug for tbo conveyance 
of tbo passenger^' pervonal property only, the 
servant of a Railway Comp toy is oot competent 
to enquiroioto tbo ov.tr«weigbtof luggage which 
passengers take with them when travelling. To 
such a case. 8. 417, Pen>^l Code, does not apply. 
GROWN v. PARA6 RAM. 25 P.R 1903, Cr.al26 
P L R. 1903. 

(32) — PeruxlCode, s. 417— Cheaiing^Fraud 
or dishoneslyc —Where a person was convicted of 
cheating, under s. 417 of the Penal Code, in 
that bo induced his master's brother to go to 
another villago, by faUely representing to him 
that bis master was ill at that village, heldp 
that tbe conviction wan wrong, since the accused 
bad not acted fraudulcritly or diebonostly 
within the mesDing of s. 415 of tbe Code. 
QUEEN*Empress v. Punjia, Rat. Uo. Cr. C. 
423. 

{Zi)^Penal Code, s ill—Cheating •^Dis^ 
honest intention.—In order to oonviot a person 
under 8. 417, there must be evidence to show 


f 
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at ibo time at which he iaduces the com- 
pJalDaiu (opart with bi^ money or to do or omit 
to do auytbiog, be has an intontion of acting 
frauduleTitly or dishonestly. Inrc VIRASWAMI, 
1 Wcir 478. 

I3JJ —Penol Code, ss* 415, 420— Cheatin<f — 
Deception and disho7iesty.—The accused was a 
person authorised to collect subscriptions 
towards tbc funds of a charitable society. He 
produced the society's subscription book before 
OD6 P, the health ofheer of a big Municipality, 
and, frils('ly representing himself lo P to be a 
servant of the Municipality, obt^.ined a sub¬ 
scription of Rs. 10 from bim for the society 
and duly paid the sum over to tbc institution. 
Ho was, however, subsequently tried and con¬ 
victed under s, 4^0 of the 1. V. Code for having 
made this falic statement. Iltldy reversing 
the conviotion, tbc accused was not guilty of 
cheating, since he practised no dishonest 
deception causiiig wrongful loss or wrongful 
gaiu, having regtrd to the (act that considera¬ 
tions olhor th ID ibe false statement might have 
influenced P to subscribe towards the fund. 
ASUUTOSIl Mallick V. Emfbror, 33 C. 50* 
3 Cr. L.J. 244. 

(35) —Penal Code. Act XLV of 1860, ss. 415, 
420— Cheating — Serious n'i(i4rc— Sessions 
Courl. —ObeatiDg unaccompanied by delivery of 
property may be punished under s. 115 ors. 420 
of tbu Penal Code, but. if of a serious nature, 
the case should be sent to the Sessions Court. 
The trial of such a case by a Magistrate is not, 
however, ao excess of jurisdiction. REG v. 
Bafu, Rat. Uo. Cr. C. 2. 

(36) — Penal Code, $s. 415, 417— Cheating, 
what amounts to—^Concealment of prior incum¬ 
brance by vendor—Transfer of Property Act^ 
s* 55 —\Vhere there is a concealmoot of fact, 
there is noitbet fraud nor dishonesty, unless 
there is a duty imposed by law, as between the 
accused and the person with whom he is deal¬ 
ing, to make the fact known. Where the ven¬ 
dor of a laud omitted to inform the vendee of 
the existence of a prior mortgage, held, that 
there was no obligation cast on him by s. 55, 
Tc. P, Act, to disclose to the vendee the exist¬ 
ence of the mortgage, inasmuch as tbc mort¬ 
gage was effected by a registered instrument, 
and the vendee could, with ordinary care, have 
ascertained its existence, that the accused was 
not proved to have said that it was unincum¬ 
bered on being questioned by the vendee, and 
that, therefore, the accused was not guilty of 
cheating. EMPEROR v. BISHAN DAS, 27 A. 
561*A.W.N. 1905, 98*2 A.L.J. 268*2 Cr. 
L.J. 218. (12 B.H.O. 322, B.) [N.F,, 101 P.L.R. 
1908, Or.*3 P.W.R. 1908, Cr,; R. 11 Cr. L.J. 
610*8 Ind. Cas. 256*40 P.W.R. 1910. Or.] 

(37) — Penal Code, $s. 177, 182, Alb—False 
slaUvient as to place of residence for facilitating 
recruitment to the police. —A person making a 
false statement in respect of bis place of resi¬ 
dence, in order to facilitate his recruitment in a 
certain district, has not committed the offence 
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comtemplated by g. 177 or s. 182, I.P.C., nor 
has bo commiitod tbo offence of cheating under 
8. 415. Empress v. Dwarka Prasad, 6 A, 
97* A. W.N. 1863. 224. [R., 13 B. 506, 16 A. 

210, 32 P.L.R. 1907*1 P.R. 1907, Cr.] 

(38) — Penal Code, s Alb —Cheating — Vendor 
dishonestly ^concealing fad of incumbrance on 
properly — Crivi. Pro. Code (1893), ss. 252, 
26i and 439— Discharge of accused without 
taking evidence for the prosecution —Held tbatj 
where tbo accused is summoned and the evi¬ 
dence of the complainaot is ready, it is desira¬ 
ble that tboCourt should not dismiss the com- 
plaiui Without taking all such evidence a? may 
be produced in support of the prosecution. Held 
also that, if a vendor at the time of soiling bis 
immoveable property, either makes a positive 
statement that the property is encumbered or 
dishonestly conceals the facts within bis know¬ 
ledge tbiuking that if be stated tbo.se facts the 
vendee would not buy, be cau be convicted of 
ohearing as deffoed m s. 415, I.P.C. MUSST. 
BECt\M BiBI V. GHULAM MUH4IVIM.\D, 8 
P.W.R. 1908,Gr.*10t P L R 1906^7 Cr. L.J. 
272. (27 A. 561, N.F. and Appr.) 

(39) — Pe7iQl Code, ss. 415, 417—— 
Debt really due—Payment made i7i the expecta* 
fiou of bond securing the debt being returned— 
Retur7i of another a?wi a false bo^id—Money paid 
available for other existing debt—False pretence 
—False inducement —Fraud aitd deceit—Damage 
or loss, remote if cofUetfiplaUd— Co^idttcl of 
parties.—Per Rampini. J,—When a person 
makes a false document, a bond, with tbc object 
of inducing another person by means of the 
counterfeit bond to pay bim his debt and then 
by means of a genuine registered bond previ¬ 
ously executed by bim to sue bim (or tbo money, 
and so recover it from bim twice, be is guilty 
of cheating. In the absence of an express find¬ 
ing that the complainant was induced by the 
show of tbo counterfeit bond to part with his 
money, or any express statement in the com¬ 
plainant's evidence, it issuQicieut to oonstitnte 
the offence, if the conduct of tbo parties or the 
other evidence, in the case makes it clear that 
the complainant parted with bis money on the 
UDderstanding that tbe genuine bond would be 
returned. Par WOODROFFE, J,—To constitute 
the ofioQce of obeatiog, there must be a decep* 
tioD, which must precede and induce, under 
the first part of tbc 8. 415 of the Penal Codei 
tbo delivery or retention of tbe property or tbe 
act or tbe omisgioo referred to in the second 
part. But such deception may be by words or 
by conduct. As to what is sufficient to consti* 
tute a deception must bo decided in each case 
on its own facts. When a person owes money 
to another, ho is not bound to pay in respect 
of any debt other than that be admits and is, 
in fact, due and only then upon the return of 
the bond securing that debt, if at tbe time of 
tender he asks for it. When a person receives 
money due to him from another, which that 
other person pays, with the intention not to 
credit the money to the real debt dae but to 
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continued. 

deceive him into paying; money, duo on a coal 
debt» and keeps the money under the pretonco 
ot oreditiog it to a debt, which the other per¬ 
son did not owo upon a bond, which ho did not 
execute, the debt for which the payment is 
made remains unpaid and the person is guilty 
of cheating. Tho payment of the money can¬ 
not bo severed from iho other incidents of its 
having been paid without getting back tho | 
bond, aud tho fact that it has been credited 
to another and a false debt, and the possibility i 
of a fraudulent claim on tho retained bond can- ^ 
not be considered to be a damage too remote. i 
Held, further, on the evidence, the case for the j 
proecCutioD was untrustwonhy and the convic¬ 
tion should be sot aside. Per Mook^rjee. J. j 
—In order to biicg a case within the first part 
of 8, 416 of tho Penal Code, it 18 essential, in 
the first place, that the person who delivers the 
property should have beon deceived before ho < 
makes the delivery, and, in the second place, j 
that be should have been induced to do so I 
fraudulently or dishonestly* When a person 
makes a payment in the hope or expectation 
that, after he has made the payment, the bond 
would be returned, it is not by itseU sufficient to 
show that bo has been deceived by tbe accused 
iuto making the payment. When a debtor I 
pays hid just dues, he cannot be said to be, frau¬ 
dulently Of dishonestly, induced to pay with¬ 
in the meaning of se. 24, 25 of the Penal Code* 
The payment itself of such just dues cannot be | 
said to cause any wrongful loss to the debtor or ' 
wrongful gain to tbe creditor, and, assuming 
that the creditor might have sued tbe debtor | 
upon the bond and sued successfully in spite of 
tbe fact that tbe debt has been discharged, tbe 
wrongful loss of tbe complainant would be tbe 
result 0 ! enforcing such decree and the fraud of 
tbe creditor would consist in obiainitig such a 
decree. The damage or barm referred to in 
8. 416 of the Penal Code must be the necessary 
consequence of the act done by reason of tbe 
deceit practised or must be necessarily likely 
to follow therefrom ; tbe poKsibility of a suc¬ 
cessful fraudulent litigation is too remote to be 
in contemplation of tho statute. However im¬ 
moral a deception may be, it does not consti¬ 
tute tbe oflenco of cheating, if its object is only 
to oaube a didtribution of property, which the 
law recognizes as rightful ; there must be an 
intention to acquire, or retain, wrongful pos¬ 
session of that to which some other person has 
a belter claim, and which that other person ie 
entitled to recover by law : in all suob cases, 
the object is wrongfulgain attended with wrong¬ 
ful loss, raua Nath kalapahar v. Kinq- 
Kmpbror. 2 G.L.J. &24 = 3 Cr.L.J. 160. (32 
0. 94, 32 C. 775, 17 C. 606, R.) 10 O.L.J. 

463- 17 C.W.N, 379«13 Ct.L.J, 697*17 Ind, 
Cas. 993*] 

(40) ^Inducing person to enter into contract by 
false etauments of inUnfton.~Where a person 
instigates another to enter into a oontraot by a 
false statement of bis own intentioD to fulfil its 
terms, be oommils tbe oBenoe of obeatiog; 
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-1.—General— continued. 

but tbe mere non* fulfilment of the contract is 
Dopr>r>t(i facie ovidcucoovon of an original intent 
to defraud. The complainant has the burden 
of olcacly e^tablisbmg tho initial deceit, which 
is the gist of the offence. SHADULA v. Lal 
SINGH. 15 C.P.L.R. 97. (9 B U.C. 448, li.) 

(41)—peuaf Cndo, ss. 415, 4'20—Cheating— 
ContracC^Dreach—InUntwn to perform when 
contract entered into, aosence nf—Dishonest in~ 
(ention — Mtstcprcscntiition — Approp^iaiitm of 
moneu to oOier than purpose tor which advanced, 
—The ccmplamain^s firm had advanced m ajcy 
to tbe accused on the uodcrstaoding that the 
accused would purchase rice from tbe outlyiug 
and ship and deliver the same at tbe firm s 
place of bu^^mess, where it would bo sold, iho 
profits on tbe sale going to tbo accused, aud the 
aceusod being liable to pay to tbe complainant s 
firm tbe capital advanced with interest, aud a 
commission of one anna por maund of rioe sold. 
The accused failed to deliver the rice within the 
stipulated time aud was charged with cheating* 
The representations, made by tho accused to 
tbe compUioanfs firm when getting the ad¬ 
vance, svere not entirely false, and it appeared 
that tbo accused had, to some oxtenb. ondea- 
voufcd to carry out the terms of the agreement, 
though he was also found to have converted 
a small portion of the money to his own m 
paying 00 his owo debts Held, that tbe case 
WHS really oiio of a breach of contracti Tbe 
mere fact that the accused converted a small 
portion of money to bis own use was not lo it¬ 
self bUiVicient to prove that the inteotioo of the 
accused, wbon be received tbe money from tbe 
complainant's firm, was dishonest ot that be 
obtained it by fraudulent misrepresentation of 
facie. Tho important question to be considered 
was whether tho accused, when he took over 
the money from tbe complaioant^e firm, had 
any inteolion of performing tbe contract. 
DKPUTY Legal rembmiuuncer v. Ijjat- 
ULLA KA/d, 10 C.W.N. 1005*4 Cr.L.J* 154. 

(^2)—Attempt to cheat,—Tho essence of tho 
oCence of cheating is a fraudulent or dishonest 
intentioD ; and the act done towards the com¬ 
mission of the offence, which is requisite to 
eetabli^^h tbe attempt to cheat, must be done 
with a fraudulent or dishonest intent, QUEEN- 
Empress v. haradhan, 19 C. 380. 

(iZ)—Penal Code, ss* 417, 511—Attempt at 
ciualing .—Where tbe evidence established the 
fact that tbe acouged informed an Oefroi 
Superintendent that there were 16 maunds of 
an article in a cart, whereas there were only 6, 
and by this act be induced the Buperintendent 
to grant him a refund of tbe outy on 16 
maunds of tbeartiole instead of 6 maunds, and 
where this was discovered before any money 
was paid to tbe accused ; fields that the accused 
was guilty of an attempt at cheating under 
0 . 417 read with 6 * 511, I.P.C. BHAGWAN 
DASv. KING-EmPEBOB, 2 A.L.J* 718-2 Cf. 
L.J.788* 
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-1- — Oeneral— continued. 

{i4)-~Pcnal Code, s. 420—dtiempt to cheat — 
Pr^parotinn. —Wbero 6bo accused, an Assistant 
Sta'ioij-Mastor, prepared fictitious consign¬ 
ment notes for articles not in existence and 
forwarded the same, held, that the act was 
merely one preparatory to the offence of ohoat- 
ing, not done in the attempt to cheat. QUEEN- 

Empress v. Raghunath, Rat. Ud. Cr. 
C. 470. 

U5)—Penal Code. ss. 417 and 511—dtlempt 

at cheating—False representation to pleader _ 

Damage or harm in mind, reputation—Com- 
platnanl. position 0 / —Whore A. falsely repro- 
aontiDfi himself to boa member of the firm of B 
which firm were clients of a pleader 0. went to 
the pleader and instructed him to write a 
Jotter on bobalt of B. c\DceI]in(? a certain con- 
tract, and where a wrote the letter, but instead 
of despatching it to the addressee, sent it to B’s 
shop where the fraud was discovered • held 
the despatch of the letter would have caused 
injury to the pleader in mind and reputation 
he would certainly have been likely to lose re- 
putation, and perhaps business, if it appeared 
that ho had been negligent and bad been 
raadi y deceived. Held, therefore, that A was 
nghtly convioted of an attempt at cheating. 
Ihe prosecutor in all criminal cases is really 
the Crown ; the complainant merely nets the 
machinery of the Court in motion. Id cases 
of cheating, it is not necessary that the com¬ 
plainant should have been the person deceived. 
MAHADEO LaL v. KING-EMPEROR. 7 C L J. 
375«=12C,W.N. 750*7 Cr. L.J. 342. [R., 9 
P.R. 19U, Cr ] ^ ’ 


HG)—Penal Code, $s. 417 and 511—Cheating 
and attempt fo cheat—Power to impose Munici¬ 
pal taxes 39, Act XIII of 1684.—Id this 
caeoiewas proved that the accused attempted 
to pass at the Lahore Oefroi goods described 
by him as linseed and iron bolts which were 
really turpentine and tobacco respectively. 
When charged with attempt to cheat, it was 
contended oo bis behalf that the octroi qq 
turpentine and tobacco exacted by the Munici¬ 
pality was illegal and that oo ofiaace could be 
committed in evading it. The Magistrate 
acquitted the aooused holding that, without 
the eanotioD of the Imperial Government, the 
oefroi was illegal. On appeal by the Local 
Government, the Chief Court set aside the 
acquittal and oonvioied the accused of attempt 
to cheat under es. 417 and 511. Indian Penal 
Code, holdiDg that the authority which bad the 
power to sanction the taxes in question was the 
Local Government of the Punjab, which had 
sanctioned it. Executive or administrative 
orders passed by the Governer-General in 
Oounoil, which may be held to requite that 
the consent of the Supreme Government should 
be obtained before taxes are imposed under 
s. 39, Aot XIII of 1884, are clearly not orders 
and rules under the Aot. EMPHBS3 v. GhuLAM 
ALI, PiXi.R, 1900, 36. Gr, 


Cheating —continued, 

■~’'“l-“'Qeneral—confiniigd. 

(47)—Penof Code (Act XLV of 1860), s. 417 
Cheating—Attempt to defraud Railway Com- 
pany. —The accused entrusted some of his lug- 
gage at a Railway Statiou to a Railway pas¬ 
senger who paid his full fare aud also for the 
luggage in excess of what was allowed by the 
rules. Por this he was convioted of attempt¬ 
ing to defraud the Railway Company under 
Bye-law 8 of the Railway Company. Held, 
that the conviction wa.s illegal. Emperor v 

Pauas Ram, 128 P.L.R, 1903*25 P.R. 1903, 

Cf. 

{43)—Penal Code, ss. 116, 232, 241, 420— 
Counterfeiting Queen's coin—Abetment of cheat- 
t«ff ~VVhere a person was charged with having 
parted with a double pice coin, whitened with 
quick-silver, for the purpose of changing it for 
copper-coins as a rupee, held, that he was not 
liable to be convioted under s. 241 . nor under 
s. 232. unless, at the time of whitening the 
com, bo intended thereby to practise deception, 
or knew it to ho likely that deception would 
thereby be caused. Otherwise, the accused 
could be ooQvicted of abetting the person to 
whom the coin was given to cheat the person to 
whom be was sent with the counterfeit rupee. 

Empress v. Miharban, 9 P.R.1881. Cr. 

(49)—Possinp off girl for marriage as of 
another cesfe.—To desoribe a Brahman woman 
as a Eirari is not cheating by personation, but 
may be an offence under s. 420, I.P.C. DURGA 
Dasv. Kino emperor. 13 P R. 190) Cp = 
114 P.L.R. 1904. [P.. 12 0r.L.J. 94*9 Ind. 
Cas. 511*56 P.L.R. 1911.] 

See abetment. 4 P.R. 1905. Cr. 

See ACT XVIII OF 1879, s. 12, 7 A. 290, P.B. 

See ATTEMPT, 8 A. 303*A.W.N. 1886. 126. 
16 C. 310. 6 P.R. 1868, Cr. 

OF Trust, a.w.n. 

iwi, 34, 1 Weir, 466. 

19?5^ Misappropriation, A.w.n. 

See Grim. Pro. Code, 1898. ss. i79. 222 . 
236 to 239. 531 and 537,18 P.W.R. 1903, Or.* 

8 Cr.L.J. 75. 

See Grim. Pro-Code. 1899. e. 562, 23 P.W. 

R. 1908, Cr.. 3 L.B.R. 95 = 3 Cr. L.J. 21. F.B. 

See Evidence act, 1872 . ss. i 4 . is. 9 C.L. 

J. 610 = 36 0. 573 = 13 C.W.N. 973 = 2 Ind. 
Las. 601* 

10 210=A.W.N. 1893, 96. 

O. 380. 

Joint trial of several persons charged with 
disuinot offences of. See JOINDER OF CHARGES 
MISJOINDER OP Charges, 16 P.R. 1902, 

Charge ^ otimioal breach of trust—Oonvio^ 

auetaioable—Se« JOINDER 

OP Charges—Misjoinder op charges, 9 

Cr. L.J. 406a»l Ind. Cas, 867, 
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-1 —General—concluded. 

See JOINDER OF CHARGES—MISJOINDER 
OF CHARGES. 2 C.L J. 6l8=» 10 C.W.N. 520 = 
aCt.L.J. 111. 

Joinder rf charges of daooily, forgery, using 
a forged document as genuine, and — .See 
JOINDER OF CHARGES —WHEN LEGiL. 11 
C.W.N. 715 = 5 Cr.L.J, 484. 

See Penal Code. ss. 75 and 417. 19 P.R. 
1889, Cr. 

I By furnishing false balance-sheet— See 
PENAL CODE. 98. 109 , 415 . 413. 16 A. 88 = A. 
W.N. 1894, 23. 

See PENAL CODE, ss. 109. 417. 457, 468, 
471 and 611. 30 C. 822 = 7 C.W.N. 639. 

See Penal Code, ss. 230 and 490, A W.N- 
1906, 308 = 4 Cr.L.J. 453 = 29 A. 141 = 4 A.L.J- 
43. 

See Penal Code, ss. 366, 372, 419 and 420, 
114 P.L.R. 1904 = 13 P.R. 1904, Cr. 

OSence of—Whetbet a Sessions Case—See 
Sessions Case, 2i W.R. Or. 4i. 

-2.—False Personation. 

( 1 )— Penal Code, s. 415—C^icafing by false 
represeiitalion. —The complainant a salt-mer¬ 
chant, went to buy 34 maunds of salt at Kba- 
ragoda and paid Rs. 45 to tbo accused, a sbroff 
in tbe Kharagoda Salt Department, The 
accused asked him for some small cbaoge and 
demanded four annas, on which tbe complain¬ 
ant tendered a rupee and received only four 
pies change. Held that, on these facts, tbe 
conviction for cheating cannot bo euppcried, as 
there was no evidence to show that the accused 
wilfully made a false representation, nc that he 
acted fraudulently or dishonesty. EmPBROR 
7 . Nathurau Naran.JI, 4 Bom.L R. 442. 

(2)— Dishonest inducement to deliver property. 
—Tbe accused induced the complainant to 
deliver to him a bioycle under false repre¬ 
sentations that he was a commission agent and 
that tbo machine was required for an up-country 
purobasei) but after taking delivery, be negotia¬ 
ted its sale to a oustomer in Bombay. Held 
that the oSence of cheating and dishonestly 
induoing delivery of property was complete as 
soon as the bioycle was handed over. QUEEN- 
Empress v. Banaji Fbanji Munbhi, 2 
Bom. L.R. 621. 

(3)—PurcAosing stamp in the name of another 
representmej himself to be that of7i«r.—Where a 
person purchased a stamp from a licensed 
vendor, representing himself to be anctber, tbe 
vendor enteriog the latter’s name io the 
Register, held, that he was not liable to be coo- 
vioted of cheating. GibdhareE v. CROWN, 
16 P.R. 1878, Cr. [F„ 20 P.R. 1889, Ct.] 

(8-aj—Penal Code, es. 416, 419—CAeafing by 
personation—Purchasing stamp in false name. 
—No oSenoo of oheatiog by personation is oom- 
mikted by purchasing a stamp from a stamp 
vendor in a false name, EUPBEBS v. NEKA, 
.A.V.N. 1684. 87. 


Cftea/Zog’—continued. 

- 2. —False Personation— continued. 

(4)'—Servant pttrchnsing stamp for his master 
and giving out /ns «ifls/cr’s name as if tf were 
Ats —Where a serv.ant purchased a stamped 

paper for bis roaster and gave bis master’s 
name as if it had been his own, /tp/d, that he 
could not bo convicted of cheating by persona¬ 
tion, as be bad no fraudulent or dishonest in¬ 
tention. In re KARUITANNA PILLAI, 1 Wclr, 
480. 

(5i—Ppnai Codr, ss- 117 and 410—Cheating 
by personation. —The accused wished to pass a 
stolen note and. in order bo escape detection, 
gave bis name falsely, when he was asked by 
the shop-keeper, after bo has cashed the note, 
to give his name. Tbe sbop keopot did not know 
either of the men, and admitted that the name 
made no difference. Held, that the accused 
was neither guilty of cheating by personation, 
nor of cheating. In re SlIAIE BaSIT, 1 Weir 
479. [R., 2 C.L.J. 524 ] 

Code. s. 420—Obtaining nwiey 
by false representalion —Promise to procure 
a post and to repay if post not procured 
^Cheating —Tests of criminalifj/.—The ac¬ 
cused falsely ropresooted to the complain¬ 
ant that bo would he able to appoint him 
fibc complainant) to a lucrative post on a cash 
security of Rs. 1,000. of which a third was to be 
paid in advance wbeo submitting the applica¬ 
tion for the post. Tbe complaiuaot on tbe faith 
of this representation paid some money and made 
tbe application. Afterwards the accused told 
the complainant that, if be (the complainant) 
did not get tbe post, ho would got a refund of 
the money. On the accused’s failing to keep 
bis promise, the compUioant demanded the 
refund, which the accused promised to make by 
instalments and actually paid one of tbe instal¬ 
ments. IJeld. that the accused committed an 
oficnce under s. 420, I P C., as ho obtained the 
complainant’s money by a promise which be 
knew be could not fulfil, and tbe fact that, long 
afterward-*, under pressure, the accused paid 
back a ponioo of what he bad received could in 
no way affect his criminality. The test of the 
accused’s criminality is not what he did 
months afterwards, but what was in bis mind 
at the time when, and under what oiroum- 
stances, he received the money from the com¬ 
plainant, and whether tbe acoused then intended 
to repay the same. EMPEROR v- DEBBNDRA 
PROSAD. 13 C.W.N. 728 = 9 C.L.J. 605. (L.R. 
1906 A.C. 93, 1908 A.C. 16, R.) 

(.g)—Cheating by personation — Representing 
oneself to be member of another caste—Penal 
Code, S3. 182 and 419.—Where a person belong¬ 
ing to a certain caste, whose enlistment in the 
police force was prohibited, representing him¬ 
self to be a member of another caste, got a 
Government appointment io tbe Polios Depart¬ 
ment. held, that the accused was not guilty of 
the ofienca of cheating by personation, but 
might be guilty of an oSeooe under e. 132, I.P. 
o. EMPRESS V. BUDDHA, 14 P.R. 1880, Cr. 
[R., 95 P.R. 1904, Cr.] 
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Cheating —continued. 


"— 2 .—False Peroonation*— 

{B)~Penal Code, ss. 415, 417, 611 — Coolie 
recruiUng on false pretences.—k coolie recruiter 
induced the complaioant to coma to the depot 
promising him domestic service, and entered 
his name in the books of the depot. He wrote 
a letter to a coolie contraotor in Calcutta 
oflering the complainant as a coolie. Subse¬ 
quently, the accused, while the complainant 
was in the Railway stp.tion to fetch a parcel on 
his master's orders, bought a Railway ticket 
for Calcutta and tried to forco bira into tbe 
train, with a view to send him to Calcutta en- 
route to Assam as a tea garden coolie, Reid, 
that the acts of tbe accused amounted to an 
attempt to cheat. Kiseoiti Lal CH\TTEit.7i 
V. Ewperor. 9C.W.N.764=2 Cr,L.J.422. 


19]—Penal Cede, s. i\l—Cheating—Giving 
false name and address to avo>d prosecution .— 
Where a person gives a false name and address 
to a Sanitary Inspector in order to shield bim- 
aelf from prosecution for an nflence. ho cannot 
be convicted of cheating. QUEEN-Eupress 
V. LADKA, Rat. Un Cr, C. 635sCr. Rg. 10 of 
1893. 


(10) Penal Code, s. 415— Inducing another 
person to withdraw a charge bg deceased.— 
Where the accused promised to file a rajinama 
and to withdraw his charge against the com¬ 
plainant’s brother-in-law and others, without 
any intention of keeping up tbe promise when 
he made it, and tbe complainant was thereupon 
induced to withdraw hie complaint against tbo 
accused, held, that tbe act of tbe complainaot, 
so induced by the accused's deceit, should oot 
be said to be one likely to cause damage or 
wrong to the complainant in body, mind, or 
reputation or property, within tbe moaning of 
the conoluding words of s. 415. Penal Code. 
P. Durgiah V. ROTEE Gundappah, 1 Weir 
477. 

(11) — Penal Code, ss. 415 and All-Cheating 
—Purchase of more than a particular allotted 
quantity of opium by giving false name and 
address—" Fraudulently," meaning of — Mis¬ 
joinder of eleven charges—Accused pleading 
guilty and not applying jor revision—Revision, 
whether necessary — Crim. Pro. Code (1898), 
as, 233, 234, 439 and 537.—An accused person, 
by giving a false name and falsely representing 
himself to be the resident of a particular place, 
induced tbe Resident Excise Officer, at the 
Government opium shop in that place, to sell 
him more opium than be would otherwise have 
done. Beld (Irwin, C.J., dissenting) that, on 
tbe facts proved against the accused, bis oon- 
duot was fraudulent, within tbe meaning of 
B. 416, and that he was guilty of cheating, under 
B. 417, Penal Code. On the question whether 
tbe trial of tbe accused was invalidated by 
misjoinder, in that eleven different transactions 
were lumped together in one charge, it was 
held, that there was illegal misjoinder, not 
ourable by s- 537, Crim. Fro. Code, but that tbe 
oonviotioo should not be set aside, as-the ao* 
oused had not personally applied for revision, 


—2.—False Personation— continued, 

as the accused pleaded guilty, and as no in- 
justice seemed to have resulted. Sir James 
Stephen’s analysis of the term “fraudulently,” 
approved. KinO-EMPEROR v. THA BYAW. 
4 L B.R. 315. F.B. =9 Cr.L.J. 13. (25 C. 512, 
P.J.L.B. 437. 5 C.W-N 697. 21 A. 113, 15 A. 
210. IL.B.R. 357, 1 Weir 538 fA), 13 B. 615, N. 
26 M. 61. 4 L.B.R. 49, 5 P R. 1906, R.l [R., 
3 Bur. L.T. 11^= 11 Cr. L.J. 686 = 8 Ind. Gas. 
596.] 

(12)—Prnal Code. ss. 416 and ilO—Cheating 
by false personation—KucU inducing Collector 
to pay money due to family on false personation 
of minor members of joint family.—The kurta 
of a joint Hindu family having applied to the 
Collector as representing the family, for pay* 
mem of certain sum standing to their credit in 
the Trea.«ury, the Collector made an order 
directing him to produce a power of attorney or 
to cause tbe other members to appear and 
admii his authority to sign on their behalf. The 
kuna and the other adult members of the 
family appeared before the Colleoioc with two 
persons who wore falsely represented to be the 
minor members of tbe family and a receipt for 
money was signed by tbe sJuIt members and 
the personators signed in tbe name of tbe 
minors The money was paid over. Held, 
that no offence of cheating by personation had 
been committed as there was no intent to de* 
fraud the Collector. BaburAM RaI v. Em* 
PEROR. S2C. 775 = 9 C.W.N. 807 = 2 Cr.L.J. 
368 = 1 C L.J. 469. (11 W.R. Cr. 24, R.) [ft.. 
2CL.J, 624J. 


(13)—Passing off girl for marriage as of high 
caste—Penal Code, ss. 373, 415, 416, 419.— 
Two girls were bought by the prisoners on 
speculation, taken to a foreign and distant 
district, palmed off as woman of much higher 
caste than they really were, and married to two 
Rajsputs after receiving the usual bonus ; held 
that the prisoners were guilty of cheating and 
false personation. QUEEN v. DaBEE SINGH. 
7 W.R, Cp. 35. 


(14) —Penal Code, s. 416— Misrepresenting 
caste of the girl.—The accused represented to 
tbe prosecutor that a girl was a Brahmin, and 
thereby induced him to part with his money in 
consideration of tbe marriage of the girl to his 
brother when the girl really was of the Sudra 
caste; held that be was guilty of oheating 
by false personation. QUEEN v. MOHIN 
Chunder Sil, 16 W.R.Cr. 42. 


(15)—Paisa represenfufion of daughter of one 
person as daughter of another—Penal Code, 
s. 416.—A person represented a girl to be the 
daughter of one woman, when she was, within 
his knowledge, the daughter of another woman, 
held that he was guilty of cheating by persona¬ 
tion. Queen v, Dhunput Ojhab, 7 W.R. 

Cr. 51. 


(16)—Penal Coiia, s. 4!6—ifisraprasanfing a 
woman's caste—Cheating by personation.—^ 
palm off a young woman as belonging to a caste 
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diderent from tbs ooe to which she roally 
belongs, with the objeot of oblaining mone;, 
amounts to cheating by personation. EMPRESS 
V. SHEORAM. A.W.N. 1882, 237. tV W.R. Cr. 
55. F.i. 

(17)— Clieaiing by false personaiion —Sfiidenf 
entilled to concession tichets obtiining a pass on 
a certificate given to another student—\yhetlur 
offence committed. —Pour students, who were 
entitled to travel at a reduced rate, were men¬ 
tioned in a certificate which was properly signed 
by the proper authority and endorsed by tbe 
Railway Company. Tbe accused, who was not 
one of tbe four, was also entitled to travel at tbe 
reduced rate, as a student, and there is no rule 
prohibiting tbe transfer of a student's ticket. 
On tbe presentation. t>y tbe accused, of tbe 
endorsed nenificate containing the names of 4 
persons eligible for concession tickets, tbo Rail¬ 
way Company issued a pass for 4 passenger 
tickets, and arrested the accused who was con¬ 
victed. Bleld that tbe conviction was bad, as it 
cannot be assumed that tbs aroused intended to 
use tbe pass for persons who were not entitled 
to travel at tbe reduced rate, hi re JAMES 
Fletcher, 7 M L T. 20l = 9 lod. Cas. 793 = 
11 Cr.L.J. 339 = 1910 H.W.N. SlO. 

See ABETMENT, 4 P.R. 1905, Cr. 

Chemical Examiner. 

Burden of proof—Rape on a child—Complaint 
of robbery—Report of—Confession.—See CON¬ 
FESSION—General. 93 P.L.R. 1910 = 8 Ind. 
Cas. 494-11 Cr.L.J. 665. 

Chemical Examiner’s Report. 

(1) — Inquest report.—Reg. Xli of 1827, 8. 52. 
having been repealed by (Bombay) Act Vlll of 
1867, an inquest report is not admissible in 
evidence Req. v. Bhai BHANKaR NaRBHE- 
BAIN, 6 B.H.C.Cr. 75. 

(2) —Admrsst&ififv in evidence of. —A docu¬ 
ment purporting to be a report under tbe hand 
of an “ Additional Cbemioal Examiner" upon 
a matter or thing submitted to bim foe ana- 
lyeia and report cannot be received in evidence 
under a. 610 of Act X of 1882. QuEEN-EM- 
FRE88 V. AUTAL MucHI. 10 C. 1026. 

(3) ~^Aefher Report is evidence —Production 
0/ oripinaf.—The report of a Chemical Exa¬ 
miner is evidence in a or<minal trial, if it beat 
tbe signature of the Er 'ninec. The original 
Bbould bo produced, Qc. BN v. BISWAMBHAR 
DAS, 6 B.L.R. App. 122^18 W.R.Cr. 40. 

(41—Crim. Pro, Code (1861), s. 370.—The 
Obemioal Examiner’s report can be read and 
acted upon as evideooe by Magistrates as well 
as Sassions Judges. High Court Procbed- 
IMQS, 28BD Dbobubbb 1870. 6 K H.O. App. 
II. 

Report of Obemioal Examiner, when admis¬ 
sible In evidsDOe—Sea OBIM. Pro. OODB, IS96, 
«. 510, 9 Weir 661. 


Chewing Betel. 

While being examined as a witness— See 
Penal CODE, s. 2-28. 1 Weir 217, 

Chhavl. 

(1)—Cbbavi, whrffjfr nrms.—Tbe Arms Act 
bas DO pxbausiive definition of the expression 
’’arma,” wbioh. besides, including the articles 
speoihed in tbe Aot. may apply to other iostru- 
menis of oQoace also. Any weapon or instru- 
meul possessed or carried for the purpose of 
ofience or defence, but not as an article of 
domestio or agricultural utility, may be held 
to fall within the category of arms. A chhavi, 
if used for purposes of oQcnce or defence, may 
fall within tbe oategcry of arms. CROWN v. 
Samta Singh, 16 P.R. 1900. Cr. 

If arms —See ACT XI OF 1878, s. 4, 33 P.L. 
R. 1901. 

What is "ChhaviSee ACT XI OP 1878, 
s. I9(al,20. 1 P.W.R 1914 fCr.)=33 P.L. 
R. 1914 = 15 Cr. L.J. 506 = 24 Ind. Cas. 594. 

Chief Constable. 

See Constable. 

See Police. 

See POLICE OFFICER. 

Sec BOM. Act IV of 1837, s. 6, Rat. Un. 
Cr.C. 825 = Cr. Rg. 68 of 1895. 

Chief Court. 

Sec ACT XV OF 1903, 8. 7, 36 P W.R. 1908 
Ct. = 3P.R- 1909. Cr. =9 Cr.L.J. 3. 

Sec Bail, 19 P.W.R. 1908, Cr. =15 P.R. 

1908, Cr. = 8 Cr.L.J. 89. 

Chief Court (Burma). 

Bench of Chief Court whether a superior 
Court as regards a single Judge of that Court- 
See GRIM. PRO. CODE, 1898. s. 195 (6). 12 Cr. 
L.J. 469=11 Ind. Cas. 1006 = 6 L.B.R. 25. 

Chief Court Circular No. 849 Q, Dated 18th 
February, 1900. 

See DEFAMATION, 4 P.W.R. 1910, Ct. 

Chief Justice, Powers of. 

(1 )—Application to the Chief Justice to appoint 
anoOur Bench to hear and determine case— 
Charter Act (24 and 25 Vtc . c. 104). s. 14.— 
Having appointed a Bench, under s. 14 of the 
Charter Act. to hear any partioular case, the 
Chief Justice has no power to interfere after 
the disposal of the case by the Bench. In the 
matter of ABDOOL BOBHAN, 8 C. 83 = 4 
ShomeL.B. 87. [R., 14 0.42, P.B., 1 P.R. 

1909. Cr-6 P.W.R 1909, Cr = l Ind. Cas. 606 
=9 Cr.L.J. 306.] 

See TRANSFER OP Criminal Cases—Mis¬ 
cellaneous CASES, 8 C. 63. 

Child. 

See ABANDONMENT OF CHILDREN. 

See OUSTOUT OP OBILDRBN. 
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Child— concluded, 

b See JIlNOBS. 

See Penal Code. s. 317. 

(i) — Whcn fiDtua is a child — 312 , l.p,c.— 
A fatus uQi bigger than a man'e finger, bub 
having tbo shape of a child, ie a child within 
the meaning of s. 318. I.P.C. Empress v. 
Rukhma. 3 C.P.L.R. Cr. 21 . 

Competency to be a witness, of old men and 
yonng-^ee ACT X OF i873. ss. 5 . 6 and 13. 11 
A. 183 = A.W.N. 1889. 60 . 

Child Witness-Failure to administer oath- 
whether inadmissible—ACT X 

Cas 737.'®'®’ = 


Child Witness. 

See ACT X OF 1873, a. 13. 6 Bom. L.R. 551. 

See Witness—General—Who are com¬ 
petent to BE WITNESSES, 11 C.W.N. 51 = 4 
Cr. L.J. 412. 

China and Corea Order In Connell, 1904, 

Arts. HI, V, XXXV—Jurisdiction over 
foreigners and Britisb protected persons (Afgbao 
sepoysi —English rules of evidence how far 
binding on Supreme Court at Hongkong—See 
8 T. 53 AND 54. ViC. C. 37. 18 C.W.N. 705 = 16 
Cr. L.J. 326 = 23 Ind. Cas. 678. P.C. 

China Hilla. 


giving information as to birth of 
ohild-See BOU. ACT VI OP 1873. s. 7i. Rat. 
Un. Cr. C. 373= Cr. Rg. 22 of 1888. 

evidence—Sec 

JURT—Misdirection. 8 wr 

vr. o0» 


See Reg. V OF 1896. 

Chittagong Hill Tracts. 

See Ben. Act XXII of i860. 
Chittas. 


Burden of proof—Rape on a ohild—Com 
plaint of robbery..Report of Cbemloal Examine 

—Confession-See CONFESSION-GENERAL. 9 ; 

P.lj.K. 1910 = 8 lod. Uaa. 494 = 11 Cr.L.J. 665 

Whether children are property—See Grim 
Pro. code, 1898. a. 517, 1 Weir 348. 

Detention of children for purposes of con 

Code. 1898, a. 669 

Us a07« 


Maintenance of unborn ohild-See Main- 
TENANCE, 3 N.W.P. 70. 


S. 


Maintenanoe of —See MAINTENANCE, U.B. 
1910, 2nd Qt. 34=8 Ind. Oaa. 479. 


See Maintenance, 28 P.W.R. 1910, Or. 

Allowing, to languish and die—See Murder. 
6 N.W.P. 44. 


Starvation of infant ohild—Death caused 
thereby—Sie Murder, A.W.N. 1883. 36. 

Murder of newly born—See MURDER, Rat. 
Un. Or. 0. 401. 


Capacity of a, to do wrong, how to be 
measured—See Penal OODK. a. 88. l W.R. Or. 
43. 


Evidentiary value of kabuliyata—Aocounta, 
receipts, and survey maps—Sec EVIDENCE— 

General. 29 0. 187-291.A. 24 = 6 C.W.N. 
386. P.C. 

Cholera. 

Omission to report a case of—See ACT III OF 
1880, 9 P.R. 1895. Cr. 

Power to interdict oaste feast on the out¬ 
break of cholera—See BOM. ACT VI OF 1873. 
B. 73. 14 B. 160. 

See PENAL CODE, s. 188, Rat. Un. Cr. 0. 

43.S. 

Travelling in a train by a person suffering 

from—See Penal Code, s. 269, 7 M. 276=1 

Weir 226. 

Chowkidar. 

See Police. 

(D—Crim. Pro. Code, 1898. s. 59-Fi«flpe 
Chowkidar. whether a police oMcer-^Village 
Chowkidar Act{Act I 0/1892 B.C.I, 3 . 13.— 
A village obowkidat cannot be properly regard¬ 
ed as a polioe officer within the berms of a. 69, 
Crim. Pro. Code KALAI v. Kalu CHOWKI¬ 
DAR. 27 C. 366 = 4 C.W.N. 282. 


See Penal Code, s. 

100 . 


304, A.W.N. 1893, 


See PENAL Code, e. 3I8, 2 0-P.L.R. 163. 


Blow intended to fall upon an adult falling on 
a. and causing its deaib-See Rash and 
Negligent act—Causing death by, 28 


^oeiving stolen property Itom ohild thiei 

—See Stolen Property, 6 M. 373=1 w«i 

469 = 7 Ind. Jur. 304. ” 


Child Wife, 

See Penal OQDB, ss. 304^ 395,928 .19 Oj 49. 


See ABETMENT, 8 0.728=ii O.L.R. 223. 

^e PUN. ACT IV OF 1872. s. 39-A. Rule 43,' 
28 P.R. Itt94, Ct. 

B. 11. A.W.N. 

loo2| 160» 

See ARREST, 27 0. 366 = 4 C.W.N. 252. 

See Confession—Confe8.sions made to 
Police Officers, 2 C.W.N. 71 . 

Power of police officer to dennand aid of, io 
arresting an aoouaed person—See GRIM. PbO> 
CODE, 1898, 8. 42. 6 C.W.N. 337, 

« CODE, 1898, a. 66 (1). 1» 

C.W.N. 287=6 Or. L.J. 301., - - \ n 
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Chowkldap—eonclKied. 


Clrcaro^tantlal Evldenoe^contintird. 


If a polioe officer —See CRIM. PRO. CODE, 
1898, 8. 69, 17C.W,N. 978^14Cf.L.J. 494^‘20 
iDd. Oas. 750» 

Coofessioo made to—Coofessioo to a Magis¬ 
trate subsequently retracted— Bengal Act I of 
1893 (Village Cbowkidars)— Village chowki- 
dar, whether a police officer—EVIDENCE 
ACT. 1872, ss. 25 and 26, 2 C.W.N. 637. 

Whether be is a police officer—See EVI¬ 
DENCE ACT, 1872, 8. 26, 9 C.W.N. 474-2 Cr* 
L J. 265. 

See Magistrate, Jurisdiction of — 
MlSCELL.\NEOUS, I W.R. Cr. 12. 

See PENAL CODE. 8. 223. A.W.N. 1907, 94 
«5 Cr.L.J. 'i77«29 A. 377. 

See PENAL CODE, b. 226. 10 C.W.N. 287 = 3 
Cr. L.J, 201. 

Chovkidar. YIHage. 


(2 )—Circuvistanixal evidence^ nature of — Theft 
of currency ^iotes—Opportunity of entering room 
not accnsctVs exclusively—Erictishynent of stolen 
notes in presence of accused's relation—Money in 
accused's possession after (heft, not accouxited for 
satisfactorily —Si^jTictencj; of evidence» —Circum¬ 
stantial evidence most bo oxbauetive and 
exclude the poesibihtj of guilt of any other 
person, or must point conclusively to the com* 
pUoity of the accused. Therefore, where, in a 
ca^e of theft of currency notesan^i cash from an 
office, the evidenoe against the accused wae that 
be was one of those who entered the office in the 
absence of the complainant, that a relation of 
his was present when two of the notes were 
cashed by that relation's relative and that 
tbe accused was after the ibeft in posse<^siou of 
money for which be could not satisfactorily 
account, it was held that this evidence did not 
fulfil tbe conditions of circumstantial evidence, 
CHIRAOUDDIN V. EMPEROR, 15 Cr. L J. 293 = 
23 lod. Cae. 501 = 18 C.W.N. liU. 


See BEN. ACT Vll OF 1870. 

Chowkidarl Village araeodlog Bengal Act VI 
of 1670. 

See BEN. ACT I OF 1892. 

ChrUtlao 

Words describing atrocities committed by 
ChristianM upon the Mahomedans—Tendency 
to make Mabomedans hate—See ACT lOF 1910 
89.4, 13, 17. 19,22, 14 Cr. L.J.497-«20 Ind. 
Cas. 977=18 C.W,N. 1-41 C. 466. 

Application for mainteoanco by wife of a 
Ohristiao reverted to Hinduism—See MAIN¬ 
TENANCE, 4 M.H.C. App. 3. 

Hf*marriage of Hindu when, wife alive— 
Whether bigamy—See PENAL CODE, 8* 494, 39 
M. 371 =6 Ind. Cae. 572. 

ChrUtlan Uarriage. 

See ACT XV OF 1872. 

Circular Order. 

(1) Scope 0/.—Circular orders sbould not un¬ 
duly limit tbe operation of any of the sections of 
tbe Crim. Pro. Code and any order bo limiting 
their operation should be cancelled. Circular 
NO. 8 OF 30th APRIL 1869,11 W.R. Cr, Clr. 8. 

CIroaroatantlal Evidence. 

See Evidence. 

(D—Cosri depending on —Ineriminaiing 
faciSt nature o/.—It is a fundamental principle 
and one of universal application in oasee | 
depending on oiroumstantial evidence, that, in 
order to justify tbe inferenoe of guilt* tbe in* 
oriminatiog facts must be incompatible with 
tbe innooeoce of the accused and incapable 
of explanation upon any other reaeonable bypo- 
tbeeis tbao that of bie guilt HUBJBE MULL v. 
IMAM ALI SIBGAB, 8 O.V.K.2T8. IS*., 11 Cf. 
L«3. 8*24 Ind. Caa* 941—1^6 P,L.B. 1909^ 
86 P.W.B. 1909, Cc, a., U Or. L.J. 816-J9 
Ind. Cas. i004»344 P.L.B. 1918] 


Circumstantial evidence—Presumption of 
innocence^ EUatlishment of prima facie case— 
Applicability of the presumption Duty of ac* 
cused to explain ctrcuntsfances.—When noprima 
facie case bad been made against the accused» 
it is open to tbe accused to rely safely on tbe 
presumption of innocence or on tbe infirmity 
of tbo evidence for tbe prosecution. But when a 
prma facie case is made out and tbe presump¬ 
tion of innocence is displaced, then tbe force of 
circumstantial evidence is augmented whenever 
tbe parly attempts uo explanation of facts 
which be may reasonably be presumed to 
be able and interested to explain, 18AB8INO 
SaWANSINO V, THE CROWN, 7 S L.R, 109 = 15 
Cr. L«J. 497-24 lod. Cas. 989. 

Murder—Evidence purely circumstantial 

_ Sentence of death or transportaixou for h/e— 

Leoality—Age of accused also to be taken into 
a'^counC in imposing sentence.^PerAyling, <7* — 
Where the Court is 8<«tiRfied beyond reasonable 
doubt, of tbe guilt of tbe accused, the fact that 
tbe evidence ia oircumstanlial and not direct is 
not a factor which should per se affect tbe 
sentence (2 Weir 736. R.). There is no unwrit¬ 
ten rule 01 principle standing in tbe way of tbe 
imposition of a death sentence in cases where 
tbe evidence ie purely oircumstantial. Age of 
tbe accused is undoubtedly a point which no 
Court should leave out of consider'iiion in 
determining tbe sentence to be imposed. Tbe 
substitution of a death sentence for one of 
transportatioo is a measure which muet always 
be undertaken with reluctance. Per Kumara* 
swamy Saslri, J, —A consideration of tbe 
species of evidence on wbiob the guilt of an 
I aocueed ie found should not of itself determine 
the nature of tbe sentence (13 M, 496, B.). And 
the Court is not bound in every case to pasa. 
tbe lesser sentence when tbe evidence is cir- 
oumetantial. Circumstantial evidenoe. like any 
\ other, muet in every case be tested and weighed, 

I and prevail or not by ite own inherent proving' 
' foroe, Tbe age of tbe acoosed it a fact that 
might well be taken into eoDeideration iti> 
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CJrcarastantial Evidence—eojwZurfed. 

detonDioing wbac senteDCnis to be passed in 
cases of murder. MunianDI v. EmPEROR 16 
M.L.T. 533. (11 C.W.N.904. ii.) 

Murder of o. child for its ornaments .—In 
this case tbe sentence of death was confirmed 
though the evidence was mainly circumstan¬ 
tial Crown V. Jiamraj, 70 P R. 1866, Cr. 

{6»— Murder hy poison.—Sentence of death 
was confiruied in this case, though the evidence 

CROWN V. Laika. 

75 P«R. 1866| Cr, 

See Confession — Retracted confes 

SION. 38 P.W.R. Cr. 1910-24 P.R. 1910 = 
1910 = 8 Ind. Cas. 230=11 Cr L 

J. 604. 

Summary dismissal of appeal -Discretion 
exercise of—Circumatantial evidence, convio- 
tion based on—Revision by Hrgh Court—5ee 
CRm. Pro. Code. i896, a. 421. 13 O.C. 309 = 

8 Ind. Cas. 379 = 11 Cr. L.J. 631. 

Conviction for murder whether can be based 

Murder. 

Murder—Value of—Uasatisfactorv evidence 
Of the identification of the body—Effect—See 

Murder. 40 P.W.R. 1914. Cr. ; 

395. 15 Cr. L.J. 404 

~2.i Ind. Cas. 1004. 

City Huolcipality. 

See Mad. ACT I OP 1884. 

See Mad. Act III of i904. 

City of Bombay Municipality. 

See Bou. ACT III OP 1888. 

City of Madras Municipality. 

See Mad. Act V of 1878. 

City Police. 

See Boat. Act IV of 1902. 

See Mad. ACT III OF 1888. 

City Survey and Settlement Amendment Act. 

See Bom. Act IV op 1868. 

Civil and Crlmlaal Justice, Aden. 

See Bom, Act II op 1864. 

Civil and Criminal Proceedings. 


Civil Courts. 

See Jurisdiction of Cim, courts. 

Decision of, in favour of the accused—Effect 
—See U. P. act I OF 1900. a. 147. 7 A.L.J. 
735 = 7 lod. Cas. 288= 11 Cr. L.J. 445 = 32 A. 
620. 

Finding as to possession essential—View, 
whether conclusive-See Grim. Pro. CODE, 
1898. s 145. 15 Cr. L.J. 663 = 25 Ind. Cas. 991. 

See Crim. Pro. Code, 1898, s. 439, 33 P.R. 
1910, Cf. 

Duty of Criminal Court to give effect to 
final judement of Civil Court—See CRIM. Pro. 
Code ( 189 s;. s. 476, 12 C.VV.N. 1 = 6 C.L.J. 
703. 

Breach of the peace, likely, imminent — 
Possession—Di>cree of—Not necessarily conclu¬ 
sive— See Dispute as to possession of 
IMMOVBAIJLE PROPERTY. 2 C.L J. 271=2 
Cr. L.J. 670 = 10 C.VV.N. 257 = 33 C. 33. P.B. 

Nature and effect of Civil Court’s decision— 
Decree of. (or possession— See DISPUTE AS 
TO POSSESSION OF IMMOVEABLE PROPERTY 
6 VV.R. Cr. 10. 

Effect of decree of Civil Court on order for 
mainteoanoe—Decree in suit for restitution of 
conjugal rights-5ce Maintenance, J3 W. 
R. Cr. 62. 

Civil Courts Act, Bengal. 

See Ben. act VI op 1871. 

Civil Dispute. 

Dispute betweeu Civil suitors — Improper 
prosecution—Illegal conviction— See CONVIC¬ 
TION. 17 W.R. Cr. 46. 

See Criminal Case, 4 Bom. l.r. 936. 

Pendenoy of—Habit of rushing into Criminal 
CourtB to be discouraged—See Crim. Pro 
CODE. 1898. s. 439. 10 P.W.R. 1913, Cr.= 

33 P.L.R. 1913= 18 Ind. Cas. 688 = 14 Or. L.J. 
128. 


Further enquiry in case of discharge of ac¬ 
cused person on the ground of matter in dis¬ 
pute being of a civil nature— See FURTHER 
Enquiry, l Bom. L R. 852. 


See Mischief, 2 Bom. L.R. 340, 


Started together—Stay of criminal proceed- 
mgs—See Criu. Pro. CODE 1898 ns QQ*> 
435,439, 44 P.W.R, 19U, 0 . i 12 o“ L J 
615=12Ind. Cas. 991. i-Jwr.L,. j. 

Civil Appeal. 

Frooeedings against a person who is neither 
a party nor a witoeesr-Pendency of—No bar to 
pioseoution—See GRIM. Pro, CODE, 1898. 
8. 476, 14 Bom. L.B- 968 = 1 Bona. Or.‘212= 13 

Cr. L.J. 848=17 Ind. Oas. 720. .. . 


Dispute of civil nature, if should be brought 
in the Criminal Court—See PENAL CODE. 
^8. 492. 485. 486. 17 O.W.N. 227 = 18 Ind. Cas. 
404 = 14 Cr. L.J 68 = 40 0. 281. 


Civil Law. 

Cheating—Evidence of the previous and sub¬ 
sequent conduct of accused when and in what 
cases relevant—Principle of. when applies to 
criminal ease—Indian Evidence Act (I of 1872), 
sg. 14. 15 and 54—See PeNal CODE. s. 420. 

26 P.W.R, 1910. Or. 

Principles of, when applicable to oriminal 
cases—See PENAL CoDE, s. 420. 269 P.L. 
R. 1914. ^. V, 








1073 


THE ALL INDIA DIGEST. 


1074 


Civil Prooedare, Arrears of Reot. 

See BEN. REO. XX OF 1817. 

Civil Prooedare Code. 

See ACT XXIII OF 1861. 

See ACT X OF 1877. 

See ACT XIV OF 1882. 

See ACT V OF 1908. 

Civil Rights. 

Misohief—Biookinj? up a cbanael—Ton— 
See PENAL CODE. s. 425. 8 M L.T. 385-8 
ludt Cas. 128. 

Civil Suit. 

See RECOBITY TO KEEP THE PEACE— 

Effect of siqsing wrong bond and post 

PONING PROCEEDINGS FOR CIVIL SUIT. 

See STAY OF CRIMINAL PROOEEDINGS- 
(1)—Suit tn Civil Court.—Civil proceedings 
do not ooQstitute a bar to prosecutioQ io a 
Crimioal Court. MaDHUB KyBDRTO v. 
KESHUB SiNOH, 9 W.R. Cr. 22. 

Claims to attached property —Remedy by- 
See ABSCONDING OFFENDER, 17 W.R. Cf. 10. 

See CRIM.PRO CODE. 1898. is. 133, 135, 138. 

7 Bur. L.T. 23-23 Ind. Cas. 467*15 Cr.L.J. 
259. 

Without criminal pro"eoutioQ—See CRIMI¬ 
NAL Proceedings, 17 M.L.J. 537 = 2 M.L.t. 
461. 

Poadioa civil suit—Criminal prosecution 
duiing such pendency—Stay oI criminal proceed¬ 
ings—See HIGH Court, Jurisdiction of 
—General, 30 M- 226=6 Cr. L.J. 131. 

Civil Surgeon. 

See Penal Code, b, 326. L.B.R. 1872— 
1892. 292. 

Civil Treapaea. 

Otiminal trespass, distinguished from— See 
Penal Code, s. 44i, 16 C.W.N. 1007 = 13 Cr. 
L.J. 783 = 17 Ind. Gas. 415. 

Claim. 

Haquiryof—To property attaobed as belong¬ 
ing to the aooused—See ATTACHMENT, L.B.R. 
1093—1900, 821. 

Glaap Knife. 

Not an arm— See ACT XL OF 1878, ss. 4 
and 19, I L B.R. 271. 

Clearing." 

See Mad. ACT V OF 1892. s. 21 (a). 28 M. 
470-1 Weir 760. 

Clerk. 

See Municipal clerk. 

See ACT XIII or 1859. a. 2. 1 Weir 639. 
MAgifltrate dictating judgment to Olerk, not 
in accordance with law — 8e^ BEK. ACT III OF 
1899. ss. 825, 674, 4 0.L.J. 411 = 4 Cr. L.J. 894. 

Appointed by. a Bob-Regiatrat, wbetbex a 
public servant—See PENAL CODE, sa. 31 and 
161. 82 C. 664 -2 Or. L.J. 612. 

68 


Cloths. 

Order for mainior<anco — Order for pay¬ 
ment of ctoths—Sec Maintenance, 2 Woic 
6-27. 

Co-accuaed. 

See ACCOMPLICE 
See ACCUSED PERSON. 

See APPROVER. 

See Confession. 

See Evidence act, 1872, ss. 30, m, 133. 

{!)—i^t'irffnrc o/ ro-uccw'cd piendinq guilty, 
admissxbilily o/.—On behalf of the prosecution, 
an application was unde that a conditional 
pardon might be tendered to t bo second accused. 
The Judge declmed to consider tho applicatnu, 
until the second accused bad pleaded to iho 
obarges preferred agiinst him. The second 
accused, then, pleaded guilty on some counts 
of the indictment, nod bis plea was recoded. 
Tbe Judge then tendered a pardon to him, 
which was declared to be iUegal, and he was 
then removed from the dock. Held, by the 
Full Bench, that, independently of the legality 
of tbe pardon, bis evidence was admissible on 
the broad ground that, when he gave evidence, 
be was not in charge ol the jury and no issue 
I remained to be tried as between him and tbe 
I Crown. N.A SUBBAHMANIAIYAR V. queen- 

I Empress. 10 U.L.J. 147, F B. 

Security demanded—Evidence of—Si e GRIM. 
PRO. CODE, 1898, 8 . 117, 12 A.L J. 1262. 

See CRIM. Pro. CODE, 1893. s. 842, 3 Bom. 
L.R.437. 

Evidence of-See EVIDENCE — ADMIS¬ 
SIBILITY OP Evidence, ioc.lr. 553. 

See EVIDENCE ACT. 1872. ss. 21. l^^’ 
Bom.L.R. 663 =7 lud. Cas. 933 = 11 Ct.L.J. 542 
= 34 B. 599. 

Coasting VesBies, Bombay. 

See BOM ACT XIX OF 1838- 

Cobra. 

Etbibition of a cobra with unextraotod 
fangs in public— See CULPABLE HOMICIDE 
NOT AMOUNTING TO MURDER, 5 C. 351=4 C. 
L.R- 580. 

Cooaioe. 

See ACCOMPLICE — ACCOMPLICE EVI¬ 
DENCE—CORROBORATION, H Ind Cae. 119. 

See ACT XII OP 1896, b. 48 (c), 14 Or. L.J. 
440 = 20 lod. Cas. 600 = 6 Bur. L.T. 129 

Illioit poseession of—Burden of proof —See 
BEN. Act V OF 1909. 8 . 46. 15 Ct.L J. 262 = 
23 Ind. Cab. 470=18 C.W.N. 1023. 

See BOM. ACT V OF 1878. 68 . 9. 18.48. 4S ( 6 ), 
8 Bom. L.R. GOl, 12 Bom. L.R. 124. 

Illioit pneaeesioD of — Puaiahment — See 
BOM. ACT V OP 1878, B 43 ( 9 I. 18 Bom. L.B. 
1106=12 Ind. 008. 980=12 Or.L.J. 604. 
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Cock-fightiDg. 

See Gambling. 

Sec Gaming. 

(Gambling Act (III 0/ 1967). 
s. Mere spectators at a cock-fighting on a 
public road are not liable to be punished as 

offence under Act III 

V Nrl QUEEN-EUPRESS. 

V- Nga K\ew, L.B R. 1872—1882, 163. 

See ABETMENT, U.B.R. 1892-IS9G. Vol. 

See Bub. Act Iof 1899. a. 10. 1 L.B.R. 231. 

Co-defeodaDtB. 

ETamioation of, as Witoeeses — WIT- 

np COMPETENT TO 

BE WlTNE.SSES, 6 W, R. Cr, 91. 

Code of Civil Procedure. 

See ACT XXIII OF 1861. 

Seu Act X OF 1877. 

See ACT XIV OF 1882, 

See ACT V OF 1908. 

Code of Crlraloal Procedure Amendment. 

See ACT XV OP 1862. 

See Act Vlll OF 1869 


Codification. 

T introduction ol foreign 

0 w N 297 = u r '“O’ ” 

= ^ c!433 ^ Cae. 660 

Coercion. 

15U.L.J. 195*22 Ind. Cas. 979=18 O.W.N. 

Magistrate. Duty of, 8 

See Penal Code, a. 94. 14 b. 115. 

Coffee ateallng Preveotioa. 

See Mad. ACT VII OF 1878, 

Cognisable Offence. 

(iJ-C’offnisnfc/c offence- Compiaint-Courl 
Fees Act, VII 0/ 1870. 5. 18 (16).-No etamp is 
necessary to petitions of complaint made to 
Magistrates of cogniaable offences. NasICK 

Magistrate s Reference. No. 939. Rat. 
uo. Or. C 70. 

formation of a coqftizable and a non- 
cognizable offence—Police reporfiijj the case as 

non cogntzable—Magistrate's acceptance of the 
report A/ojisfrafe’s subsequent order calling 

for the cogniza. 

6fc ^^^^ohtp.—Where, on an informa- 

tion-^ba been lodged before the Police, 

oharBlng’ih^**^ * cognizable and a 

BonSniz^bVa ® tbe Police reports that 

the ohlreVo L‘i; cognizable offenoa is false, 
and the*MaJKe=?^**® accepts tbe Polioe-report 

and passes Magistrate 

cannot 8ub8eqd|7®°^*^ Police to send up 


Cognisable Offence— coneZudei. 

the charge-sheet for the ocgntzable offence, if 
there appears nothing in the Poliee-report or 
on tbe materials before the Magistrate to 
support a charge of such an offence. Where, 
in such a case on the order of the Magistrate, 
tbe Police sends up a charge-sheet for the cog. 
nizable offence, and proceedings are com- 
menced against the aecueed; heli thut tbe pro¬ 
ceedings so taken are bad and ought to be 

2 S. e32i°6’‘cr“L ’• “ 

(^i-Power of the police to arrest for a, 
diacreitonaty.—Tbe power of the police to 
“'^enizable offence jg discretionary. 

?90r390 1893-i 

1892ll8"“ 

Cogoisance of Offence. 

See Grim. Pro. Code, 1898, s. 190. 

(])—Crim. Pro- Code (1882). ss, 170.191(c)— 
Cognizance of offence by Magistrate on perusing 
Poltce Diary—Jurtsdiclion to try the offence.— 
'Vbere a Magistrate, enquiring into a charge 
gainst A, read certain statements in tbe Police 
Diary and, after examining some witnes-ses, 
issued warrants against B. 0, D. and E. he 
must be deemed to have taken cognizance of 
the offence against B. C, D. and B. under ol. (c) 
of e. 191. Tbe provisions of tbe last paragraph 
of that seotinn applied to tbe case and they were 
entitled to ask that the case should be com¬ 
mitted to the Court ol Sessions. QUBEN- 

Empress V. hirashanker Udayshanker. 
Fat Uo.Cr.C. 951 = Cr Rg. 2 of 1898 rp,li 

Cr. L.J. 489 = 7 Ind. Oas. 461 = U.B.R. 1910, 
Crim. Pro. Code. 2.] 

»s- 190 and 

191 - Apphc'ition for transfer from Me 0/ Magis¬ 
trate whohadtaken cognizance ofease —After the 
institution of a complaint, tbe names of some 
more accused persons, which were not in tbe 
original complaint, were added by the Publio 
Prosecutor under instructions from the District 
Magistrate The accused did not at all appear 
before the Magistrate. BeJd, that the Magis. 
trate could not act under s. 191, Crim.Pro.Crde. 
for transferring it to some other Magistrate 
I UDuer him and that tbe application for trans- 

fer was premature Held, also, that tbe case 
against tbe newly added accused was taken 
cogmsance of by the District Magistrate uuder 
8. 190 M) fc). Crim. Pro. Code, and that a. 191 
applied to tbe case. Neither for the above 
reason, nor because the District Migistrale 
enurtams a complaint in tbe face of a 
standmg order m force that all complaints 
should bo presented to the senior Magistrate of 
the district, nor again because' the District 
Magistrate appoints a Publio Prosecutor to 
ooPduot the case, can it be held that be has 
prejudged it, so as to entitle a party to claim 
its transfer to a Court outside . the district. 

Crown, 14 Bar, L.B. 

CP, L J, 6f. 
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Oo^ntsanoe of Offence—conclutied. 

(3)— Ctim. Pro. Cede (1898), s. 190, el. (c)— 
Co 9 ntsance of case against perxo7is not originalb/ 
complained agawst .—Where a complaint ia 
made against some persons, and the Magistrate 
takes oognisance of the offence, it is the duty of 
the Magistrate to deal nrilb the evidence brought | 
before him and to see that justice is done in I 
regard to any person who might be proved by ; 
the evidence to be concerned in tbe offence. 
CBARU CHANDRA DaS V. NORENDRA 
Krishna Chakravarti, 4 C.W.N. xW. ; 

See ACT XII OF 1896, a. 57. U.B.R. 1892- 
1896, Vol. I, 111. 

See COMMITMENT TO SESSIONS COURT, A. 
W.N. 1907, 178«6 Ct, L J. 7. 2 8.L R- 9.Cr.= 
10 Cr. L.J. 224, 

See Complaint—PROCEDURE on receipt 
OF complaint, 13 C. 334. 


Coin —concluded. 

Whether instruments of gaming —See BOM. 
ACT I OF 1890, 3. 12, 16 B. 283, E.B. 

Whether instruments of gaming—Seizure and 
forfeiture of—Sfc BUR. ACT I OF 1899. ss. 6, 
10 ia), 15 (2), 3 (a), L.B.R. 1890-1900, 647. 

Taking coins from land bought—flee CRIMI' 
NAL MIB.aPI’BOPRIATION, Rat. Un. Cr. C. 8. 

See PENAL CODE, es. 230 and 420. A.W.N. 
1906, 308 = 4 Cr. L.J. 453*29 4. 141 = 4 A.L J. 
43. 

Possession of coining instruroonts — See 
PENAL CODE, 8. 235. 1 Weir 219. 

Delivery to another of coin with the know¬ 
ledge of Its ceuntecfeilneas —See PENAL LODE, 
s. 139, 1 Weir 221. 

Collection of Debts oo Succesaions. 


See CbIM. Pro. Code. 1899, ss. 94. 96, 190 
(c). 637, 12 C.W.N, 1075-8 Cr.LJ. 235-35 
C. 1076. 

See Grim. Pro. Code, 1693, s. 198, il O.C. 
148 = 7 Cr.L.J. 457. 


See ACT XXVII OF 1860. 

Collector. 

See DISTRICT MAGISTRATE AND COLLEC 
TOR. 


See Magistrate. Jurisdiction of— 

TRANSFER OF CASES—REFERENCE TO | 
OTHER MAGISTRATES, ETC , A.W.N. 1907, 
93-5 Cr. L.J. 275. I 

See SANCTION TO PROSECUTE—MISCEL¬ 
LANEOUS Cases, lO Bom. L.R. 1053=9 Cr. 
Ij.J. 183. 

Co-babltatloo. 

Marriage according to Alyaeantaoa Law— 
Proof of co-habitation, whether sufficient.—See 
PENAL CODE. 8. 498, 6 M- 374 = 1 Weir 560 = 8 
Ind. Jui. 35- 

Coin. 

See AKBAR’8 Coin. 

See COUNTEBFBITINQ COIN. 

See Gambling. 

See Kino's Coin (Counterfeiting of). 
See Penal Code, ss. 230—254. 

(1) — Shah Jehan's coin. —A coin of tbe reign 
of Shah Jeban is not a coin under s. 230, Penal 
Code. Emperor v Khushali, A.W.N. 1906, 
a08-i A.L.J, 43=i4 Of. L.J. 453-29 A. 141. 
(11 B.H.O. 172, F.-,5 N.W.P.H.0.187, £>.) [B.. 
11 Or. L.J. 671 = 8 Ind. Cas. 146.] 

(2) —Coin, not an instrument of gaming. —A 
coin IB not an inittomeot oi gamiog witbio the 
meaning of a* li of tbe Bombay Gambling Act 
(HI ol 1866). IMPBRATBIX V. VlTHAL BHAI- 
CBAMD, 6 B. 19. [Appl., 16 B. 283.] 

(3) —Coins* are not instruments of gambling. 

King-Empbbob V. NOA Thu Daw. 2 L B.R. 
60. [B., 14 Ot. L.J. 113 = 20 Ind. Cas. 237.] 

Coin, if instrument ol gaming • See BEN. 
ACT II OF 1867, as. 1 and 6. 6 C.W.N. 603. 

See Bom Act m of 1866, a. ll. Rat. Uo. 
Ot. 0. 76 —Or. Rg. 19—8—73, 


(1) — Collector, if a Court .—A Collector act¬ 
ing under ss. 69 and 70 of tbe Bengal Tenancy 
Act is a “ Court ’• within tbe meaning of e- 1 Jo 
of tbe Code of Criminal Procedure. RAGHtW- 
BUNS 8AHOY v. KOKIL SiNGH, 17 C. 872. [R-. 
24 M. 121-2 Weir 170.] 

(2) —Alteration of Begisier under the Land 
Registrabon Act—Tbe action of a Collector in 
altering the register kept under the Land ttegis- 
tratioo Act for the mutation of names, by 
striking out the name of the tegisieted owner 
and substituting that of another, without a 
proper proceeding or enquiry and vritbout 
notice to the party whoso name is 
condemned. GOPINATH PaRYAHv. EMPRESS. 
2 C L J. 989= 10 C.W.N. 82 = 3 Cr.L J. 169. 


(3)—Piu;er of Collector—Officer acting in 
wocapacilies —Crim. Pro.Code (1861),s-1(58. 
i Collector, who entertains a charge, under 
. 168 of the Code of Criminal Procedure, of an 
.ffeuoe againbt any Court ot public servant, 
bould not try the case himself as a Magistrate 
lor, unless under very exceptionally oircum- 
taooeSs give evidence as a witness before i • 
lelf as a Magistrate. In re NIHaL MAHTBB, 

I utf D rm 'la 


See ACT XVIII of 1869, 2 A. 806. 


See ACT II OF 1886. 25, s. 44 P.R. 1905 
Or.-187 P.L.R. 1906 = 3 Cr. L.J. 128. 


Acting under the Land Acquisition Act. 
whether a “ Court’’—Power of Colleotoc to 
administer oatb-See ACT I OF 1894, s. 63. 27 
C. 620. 


If Court—See Ben. ACT YIII OF 1686,88.69, 
70. 17 0. 872. 

Superior to Tahsildac — See CBIM. PRO, 
CODE. 1898, i. 196 (6), 12 Or. L.J. 109-9 Ind. 
Cae. 68fie 
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Collector— ccTiCluded. 

Wbeiber a Civil Court —See Crim. Pro. 

Code. i898. sb. los. 195 . 2 a. 533 , P.B. 

See SAN’CTION to PROSECUTE—AUTHORI¬ 
TIES COMPETENT TO GRANT SANCTION.ETC., 
A.W.N. 1895. 121. 7 B-H.C. Cr. 61. 

Sec Sanction to prosecute—Revoca¬ 
tion OF SANCTION. 10 A. 592 = A,W.N. 1888 
234. 

Collectorate Pedah. 


Sec ASSAULT. 13 W.R Cr. 49. 

Commission. 

See WITNESS. 

(1)—ConintissiciJi for examtnniinn ot witneises 
ouliide jutisdicUon.—The H.gh Court has no 
power to issue a commission f.^r the exaroina- 
Uon of witnesses outside its jurisdiction. 
EMPRESS V, s. MOORGA CHETTY, 5 B. 338, 
F.B 

('i)—ExQminaiion of vilness on co.nwission. 

An application to examine a witness lor tbo 
prosecution by commission was refused by the 
HiRh Court ID the interests of the prisoner 

Empress v. counsell, r. f., s c 896. 
[CoHiparfd, 15 C.P.L.R. 66.] 

(3) Examination of tuilneases in a foreion 
Urritory-Crim. Pro. Code (l672l. s. 30.--A 
oommissJOD should not be issued for tbe exami- 
nation of a witness m a foreign territory. 
MUSSUMMAT KisHEN KOUR y. CROWN, 20 P. 
f* ’878, Cr. [P.. 16 P.R. 1890 ; R . 35 P.R. 
1860, 30 B. 524 = 14 Bom. L.R. 147 = 14 Ind 
Cas. 970=13 Or L.J. 42G,] 

l4.)~High Court-Crim. Pro. Act, X of 187S» 
s* 76 Comwitsatoti/or iakitiff evidence of public 
servant transferred to distant place —Where a 
Government servant, who bad executed a 
recognizance to appear at an ensuing oriminsl 
Sessions, when called upon to give evidence, 
was transferred to a very distant place, before 
tbe date of tbe hearing of tbe case, and the 
Govcroment, on bis behalf, applied for a com¬ 
mission to t^tke bis evidence, on the ground 
that he could not, with due regard to tbe 
publio interest, be present for tbe trial, held, 
that tbe application should be granted and tbe 
commission should be allowed. EMPRESS v. 
BaIi Gangaohar Tilak, 6 B. 288 = 6 Ind 
Juf. 482. [fl.. 19 B.749: D,, 24C. 551.] 

(51—CriTK. Pro. Code (18821, ss. 503 and 507 
—Scope of the sections—Meaning of the term 
“in the case" — Application for commission, 
when iobetnade—S. 33, Evidence Act. —Ss.503 
and 607 should be construed distributively and 
tbe word •'case” in s. 507 means the case before 
tbe Court issuing the commission, and not any 
subflpqileot stage of it before another Court. 
Therefore, evidence taken under commission 
issued by the Chief Presidency Magistrate 
during the course of an enquiry before him can¬ 
not be admitted on tbe trial of the same ease 
at tbe High Contt Sessions under s. 507 of the 
Code. Nor would it be admissible under p. 33 
of the Evidence Act, in a case where the only 


Commission — continued. 

objection to obtaining witnesses’ presence was 
on the ground of expen.ae of attendance. [F., 18 
B. 749.] Although s. 503 may include any party 
to a proceodine, it is principally intended for the 
purposes of some witness other than tbe parties 
principally concerned, persons “whose presence 
could uot be obtained without an amount of 
delay and expense, which, under tbe circum- 
I stances of tbe case, tbe Court considers unrea- 
sonable.'* An application for commission 
applied for by the prosecution, during the trial 
and after tbe jury had been sworn, was refused 
on the ground that the trial and commission 
could not BO on together. Quben-Emprbss, 
V. A. M, Jacob, 19 C. 113- (6 A. 224. 6 C. 
632. R.) 

(6) —Crim Pro. CocZe (1882). ss 503 fo 507— 
Power of Presidencu Magistrate—Power to isiue 
commission for exnminaiion of wtfiifsses residing 

jurisdiction. —Although it is doubtful 
vvhe: her a Presidency Magistrate bas power to 
issue commissions for tbe examination of wit¬ 
nesses within bis own jurisdiction, yet. there is 
nothing to prevent a Presidency Magistrate from 
ezaminine a witness within bis jurisdiction at 
someplace other than tbe Court-house, HEM 
COOMAREE DASSEE v. QUEEN-EMPRESS, 24 
C. 581-1 C.W.N. 333. 

(7) —/n criminal cases—Justification for ifs 
I issttc.—Every witness must be produced at a 

trial, unless and until it is proved either to be 
actually impossible to produce him or to be so 
difficult to do so, that it is under tbe ciroum- 
stances unreasonable to insist on bis produc¬ 
tion. But petty incoDveniences such as those 
to which a witness may be subjected by being 
summoned as a witness in a criminal case 
would not justify tbe issue of a commission, 
especially when a previous conviction depended 
for its proof solely and entirelv upon expert 
evidence. EMPEROR v. K.aSIM. 18 C.P.L.R. 
66. Cr. 

(8)—CoHi>rtis.<ton for the txaminaiion of com¬ 
plainant on presenting the complaint, not 
reaular—Crim. Pro. Code (1882). ss. 198. 200, 
503. 537.—In tbe preliminary stage of a 
criminal proceeding, a complainant is only a 
complainant, not a witness. A commission 
for bis examination oannot, therefore, be issued 
under s. 503, which relates to tbo examination 
of witnesses only. When, on a complaint 
being presented on behalf of H.H. tbe Maha¬ 
raja of Kashmir to tbe District Magistrate of 
Lahore, the latter issued, to the Resident at 
Kashmir, a commission for the examination of 
tbeoompiainaDt. held thut the examination so 
taken was contrary to the provisions of ss. 198 
and 200. Crim. Pro. Code, but that, as there 
was DO doubt of tbe wish of His Highness to 
prosecute and the irregularity bcqcig a formal 
one. it was cured by the provisions of s. 537, 
Crim Pro. Code. SaredYAI, v. EMPRESS, 
lOP.R. 1896 Cp. [R . 32 P.W.R. lOll.Cr.- 
146 P.L R. 1911 = 10 Ind. Cas. 166=12 Cr. L. 

J. 217=11 P.R 1911.] 

To examine witnesRes—ACT XIV OP 
1882, 8. 640. 8 C.W.N, 763. 
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CommisftioD—conc{u<i<d. 

To examine complainant nho is a par- 
(jonas/an lady whether may be issued— See 
GRIM. PRO. CODE. 83 . 192, 200. 508, 15 Ur. 
L.J. 348»23 lod. Cb3. 700=18 C-\V.N. 1020. 

Examination o( witnesses by —Ste Crim. 
Pro. code, 1898, 8S. 503 (1 to 3). 505, 5 A. 92 

Evidence taken on oomraission in Nepal— 
Admissibility — See EVIDENCE-General. 

7 O.W.N. 635. 

Examination of witnesses on commission— 
See EVIDENCE ACT, 1872, s. 33. 6 A. •22J = 
A.W.N. 1884, 55. 19 B. 749. 

Distriot Magistrate's power to issue, for 
examination of witnesses— See PardaNASHIN , 
WOM.AN, 4 8 .L.R. 257 = 11 Ind. Cas. 582=12 ' 
Gc, L.J. 398. 

See PARDANASHIN WOMAN, 4 C. 20 = 3 C. 
L, R. 93. 

See Penal Code, s. 174, 6 C.W.N. 927. 

See REVISION—Matters pertaining to 
EVIDENCE, 24 0. 551= 1 C.W.N. 333. 

Oommlsaion Agent. 

Contractor or Commission agent—See ACT 
XIII OF 1869, s. 2, 2 Bom. L.R. 801. 

ComrolssioDer. 

See JUDICIAL COMMISSIONER. 

See JUDICIAL COMMISSIONER OF MYSORE. 

See Municipal commissioner. 

—Commissioner to examine witnesses—His 
power to grant sanction — See SANCTION TO 
PROSECUTE—AUTHORITIES COMPETENT TO 
GRANT SANCTION, ETC., 11 C.W.N. 909 = 6 Cc. 
L. J.160. 

Commitment. 

See Commitment to Sessions Court. 

See Criu. Pro. Code, 1898, ss. 206—220. 

See Magistrate, jurisdiction op. 

See Revision—Commitments. 

Conneotion with another case no ground foe 
oommittal—See Orim.Pro. Code, 1898, s. 206, 
16 Bom. L.R. 998 = 2 Bom. Ct. C. 165. 

To the Oonrt of Session—Disoretion of the 
Magistrate—Ipterferenoe of High Court—Com¬ 
mitment when may be qnaebed— See CbiM. 
Pro. Code, 1898, ss. 207, 216, il a.L J. 439= 
19 Ind. Cas. 960-14 Or. L. J. 304. 

When illegal and when can be quashed— See 
ORIM. PRO. Code, 1898. as. 216. 346, 847, 
340, 6L.B.R. 129=6 Bnr. L. T. 389 = 17 lod. 
Gas. 618-13 Oi. L. J. 877, F.B. 


Comroitroent—concluded. 

Commitment without notice to accused— 
Legality—Revisiou— See CriM. PbO Code, 
1898, ss. 215, 436. Proviso (a), 28 P.W.R. 1913, 
Cr. = 3l2 P.L.U. 1913=14 Cr. L. J. 605 = 21 
Ind. Cas. 477. 

In pursuance of order of Se-:siona Judge— 
Legality—Sec CRIM. PRO. CODE, 1893, ss. 403 
(4). 213=7 P.R. 1912 Cr. = 39 P.W.R 1912. 
Cc. = 2l3 P.L R. 1912 = 17 Ind. Cas. 54 = 13 
Cr. L. J. 742. 

Order dirsoting —Notice to parties— Sfc CltlM. 
Pro. Code, 1898, ss. 43G. 438, l C.L.R, 93. 

Comnaitmeot to Sessions Coart. 

See Grim. Pro. Code, 1898, ss. 206-220. 
See Magistrate, Jurisdiction of. 

Sec Revision. 

(1) —Di.screfjonas to commilment-Prcper exer¬ 
cise al diserffion.—The power of comraitment 
mu.^t be exerci-ted judicially upon iho evidence 
before the Court. QUBEN v SHAMA SUNKAR 
Biswas. lO W R. Cr. 25=1 B L R.S N. 16. 

(2) — Commitment —Cri>«. Pro- Code (1882), 
ss. 207, 213. 215.—A Magistrate should not 
send up. for trial by the Court of Sessions, cases 
which be himself has jurisdiction to dispose of, 
unless there be some good cause for sending 
them tn the Court of Sessions, as for instanoe, 
if the Magistrate considers the punishment 
which be can award would be ioadequate. 
However, the discretion which tbe Magistrate 
may exercise under s, 207, Grim, Pro. Code, 
1882, when exercised by him. ought not to be 
lightly int'-rfored with. EMPRESS v. BeHARI, 
A.W N. 1886. 255. 

(3>—Crim. Pro. Code (1893). s. 347—Scope- 
Power of eommitment. — S 347. Crim. Pro. 
Code, 1898. empowers a Magistrate to commit 
at any stage of tbe proceedings. >f it appears 
to him that tbe case is one which ought to be 
tried by the Court of Session or by tbe High 
Court.' In re CLIVE DURANT. Rat. Un. Cr. C. 
979 = Cr. Rg.29 ofl898. [F . 36 0 48 = 12 0. 
W.N. 1014 = 8 Ct. L.J. 221 = 1 Ind. Cas. 469.] 

(4) —Crim. Pro, Code (18981. ss. 436, 526 
and 226— Commitment without charge. —A com¬ 
mitment may be made without a charge against 
the accused (wide s. 226, (Drim. Pro. Codel. In 
themittn of K.4LAGava BAPIAH, 27 M. 54 
= 2 Weir 227 = 2 Weir 578 = 2 Weir 263, 

(5) — Commitment to Sessions— Magistrate, 
power of — Magistrate's belief that case is not fit 
for commitment—Discharge of accused. —Tbe 
accused were sent up for trial for having com¬ 
mitted oSeuces under ss. 366 and 376, .Penal 
Code. Tbe Sub-Divisional Magistrate inquired 
into tbe offences and recorded evidence of tbe 
prosecution witnesses at great length. He, 
however, discharged tbe accused on tbe ground 
that there were insufficient grounds for com¬ 
mitting them to tbe Sessions. Beld, that tbe 
Magistrate was right in so discharging tbe 
accused. The mete fact that there is evideooe 
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Commitment to BessionB Court—contmu«d. 

which. il believ'ed. would justify a coavictioo. 
does not compel the Magistrate to commit the 
case to the Sessions. SHAHZaD v. Euperor 
14 Cr LJ 491=20 Ind Cas. 747 = 12 A L J. 
157. (26: A. 564 = 1 A.L.J, 292=1 Cr. L.J. 519 
= A.W.N. 1901, 125. R.) 

(6)—Cr«»H. Pro. Code (I89S). s. 215—Co»i- 
niHutenl to the Sessions, when can be made- — 
The test which should be applied to decide 
whether a committal ought or ought not to be 
made on the facts is this—a'^suming that the 
whole of the evidence telling against the 
acoused is true, is there a case which a Judge 
, at the trial could leave to a jury? If the 
evidence is such that a Judge would bavo been 
bound to rule that there w.as no evidence on 
which a jury could convict, then. a. committal 
ought not to be made. If there is any ovidence 
which calls for an answer, however great the 
preponderance in favour of the prisoner mav be. 
then the committal is proper. Per Hnrrinfjton, 
J. Where tho only grounds on which an 
accu'^ed person was committed to the Sr-ssioos 
for trial upon charges of abetment of offences 
under ss. 193. 19G. 471, I.P.C.. were (l)tbat 
servant in the employ of the accused gave false 
evidence and produced forged documents at the 
trial of certain suits. (2; that the accused was 
present actively prosecuting those suits. f3) that 
the ovidence, if believed, would have supported 
the accused’s case, f-1) that the accused had 
sometimes made collections and tested jama- 
bandies, held, that it was not a fit case foE 
commitment. SlIEOHUX Ram v. Eiitl l-’HOR, 

9 C W.N. 829 = 2 Cr. L.J. 334. [.»?.. 14 Cr. L. 

J, 529 = 21 Ind. Cas. 129=14 H.L.T, 200 = 
1913 M.W.N. 728.] 

(7) —Conunifmenf to Sessions, when can be 

made. —It is not necessary that the committing 
Magistrate should satisfy himself fully of the 
guilt of the accused before making a commit¬ 
ment. It is his duty to commit when the evi¬ 
dence for the proseoUtioD is eulfioient to make 
out a prhna facie case against the accused, and 
bo exercises a wrong discretion if be takes upon 
himself to discharge ao accused in the face of 
ovidence which might justify a conviction. 
Emperor v. va.tivandas alias Kalidas 
Bhaidas, 27 B. 84 = 4 Bom. L.R. 779. [P., 

148P.L.R. 1903: I?., 9 Bom. L.R. 225 = 5 Cr. 
L.J. 213, 8 Cr. L.J. 263=14 P.R. 1908 = .30P. 
W.R. 1908. 11 Or. L.J. 18 = 4 Ind. Cas. 612 = 

10 P R. 1909, Cr. = 155 P.L.R. 1909 = 32 P.W. 

E. 1909, Cr., 11 Cr. L.J. 751 = 8 Ind. Cas, 1044 
= 215 P.L.R. 1910. 53 P.W.R. 1910 ] 

(8) —Commifmcnf to Sessions, when to be 
made. —The Magistrate ought to commit, when 
the evidence is enough to put the party on bis 
trial, and such a case obviously arises, when 
credible witnesses make statements which, if 
believed, would sustain a conviction. The 
weighing of their testimony with regard to 
improbabilities and apparent dieorepanoies is 
more properly the function of the Court having 
jurisdiction to try the case. QubbN-EmpbeSS 
V. Namdbo, Rat. Da. Cr. C. 819. 


Commitment to SessioDB Conrt—con^inti«2, 

(9)~Commitment to Sessions when to he 
made, —In a case committed for trial under 
8. 392,1.P.C,, to the Court of the Judicial Com¬ 
missioner of Sind, the examination of the wit¬ 
nesses disclosed many oontradiotions and in- 
boreot improbabilities aod the jury returned a 
unanimous verdict of not guilty. The Court, 
bolding that the case ought never to have been 
committed to the Sessions, remarked that 
" the charge was not of so serioua a nature as to 
justify the Magistrate in avoiding its trial and 
committing the accused to the Sessions It 
appears that the Magisirafe deliberately shirked 
the resoonsibilitios of his office, with the result 

t bat the two accused have been unnecessarily 
detained in custody for nearly three months, 
that valuable time has been wasted both of the 
eontleroen of the Jury and of the Court of 
Sessions, and that considerable avoidable ex¬ 
pense ha« been caused to Governm»Qt ” CROWN 
V. AHMED SHAH WD. MaHOMEO HUSSAN 
Shah, l S.L.R. 103. Cr. 

flO;—Crim. Pro. Code, s. ~Cas>s which 
ought to be committed to Court of Sessions.— 
Where the facts of the case showed that the 
•accused threw bis wife down and deliberately 
kicked her several times, on her body, thus 
inflicting injuries which caused her death, held, 
that such a case ought not to have been finally 
dealt with by the Magistrate of the first class, 
the acoused being convicted of the offence of 
voluntarily causing hurt, but should have been 
committed to the Court of Sessions for trial on 
charges of culpable homicide and voluntarily 
causing grievous hurt. QUEEN-Empress v 
Rupaya. Rat. Ud. Cr. C. 382 = Cr. Rg. 33of 
1868* 

fill— Committal to Sessions, when justified.— 
Whore there is evidence not obviously false, and 
on which, if it be accepted as reliabio, a Court 
of Sessions might conviot ao accused person, 
the Magistrate is justified in sending up the 
case for trial, and. if the case is triable by a 
Court of Sessions only, he is bound to do so. 

HfOH Court proceedings, ioth Sep. 1891, 

No. 1870. 2 Weir 258=2 Weir 652. 

(12)—Crim. Pro. Code (1898), ss. 218 (2) 
and 20<^—Committal proceedings—Sufficient 
ground for com/niliol—Dult/ of a c!} 7 nmi((ing 
Maoislrate.—S. 213 (2). Grim. Pro. Code, is 
intended to provide for the cases in which the 
evidence recorded after a charge so changes the 
aspect of the cases as to leave no reasonable 
doubt that a conviction is not sustainable. Bat 
that clause does not apply when the evidence 
for the defence merely casts some doubt on the 
case. ’‘Sufficient ground” for committal is a 
prima facie case, and it still remains a suffioient 
ground, even if to some extent weakened—but 
not proved beyond reasonable doubt to be false— 
by the evidence for the defence. Under s. 208, 
the duty of a committing Magistrate in the 
first place is to take all the evidence tendered 
on both sides before forming a obaree. CrowN 
V. PoNYAN. 1 L.3.R. 348. 
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Pro. Code (1898), ss. 209, 210, 
436—Coi'iTJui^al to th^ Ses^ions^ ijroiinds for — 
Duty of Sessions JndgB .—Before committinR an 
accused person to the Sessions Court, the 
Mngistrate bas to consider whether there are 
sufficient grounds for committing the accused 
and, among tboso grounds, may, properly, be 
placed tbo consideration whether, on the evi> 
dence before hiui, it is probable that a oonvic- 
tion will ba arrived at, [R*, 12 C.W.N. 117 = 

6 0,L.J.760 = 6Cr. L J. 40G, U P.R. 1908. Cr. 
*30 P, W.R, 1908.) It is tbo duly of a Sessions 
Judge, in considering whether an accused person 
bas been improperly discharged, within the 
terms of s. 436, Grim. Pro. Code, to consider 
all the grounds upon which such order of dis* 
charge bas been passed, including a cousidcta* 
tion of the evidence which basnet been believed 
or held to be sufficient to establish a pri^ua 
facie case. Then only can be pass an order for 
the commitment of the accused person or ior a 
further inquiry. HAUBAN8 SINGR v. FAKIR 
Das, 7 C.W.N 77- [fi.. H Cr. L.J. 263. 14 Cr. 

L.J. 629-21 Ind. Cas. 139=14 M.LT. 200 = 
1913. M.W.N. 726.] 

(14) —Cowniftinp jt/a/?isfrafe, duty of. —The 
duty of a oommittiug officer is to ascertain 
whether, by the evidence of the prosecution, a 
j>rim(i tocie case is made out against the accused. 
Queen v. Maha Singh, 3 N.W.P. 27. 

(15) — Committing Magisirate. duty of. —It is 
the duty of tbo committing Magistrate to place 
before tbo Beesions Judge all the evidence pro¬ 
curable. Ng\ po Be V. Queen Empress, 
L.B.R. 1872 1692. S3B. 

(16) — Duty of Magisiraiee in making commit^ 
ments—Pfolonged perxods of detention to be 
avoided —The Magistrates should bo careful to 
arrange their commitmeots with a view to the 
trials taking place at the earliest or next ensu¬ 
ing SessiOD, in order to avoid the needless 
detention of accused persona for prolonged 
periods. Whenever a commitment is made, 
informatioQ should immediately bo given to 
the Court ot Session, through the Magistrate 
*cf the District by a letter. Prosecutors and 
witnesses should be bound over to appear at the 
next Criminal Sessions. CRIMINAL CIRCULAR 
NO. 4 OF 1868. 9 W.R.Cr. CIr. 8. 

(17)— MagiUraUe to be careful to send ewi* 
dence to prove identity of body nent for post¬ 
mortem examination^St^ssions Judge to insist 
on being furniehed with satis/cctorv teievani 
evidence—Ntceeeiiy for great care in bringing 
forward requisite evidence.~Wben committing 
oases, Magistrates must take care to send up 
evidence to prove that a body sent to tbe hos¬ 
pital lor poei-mortem examinatton is really the 
body of tbe person referred to in the case under 
trial, or that an article analysed by the Cbemi- 
oal Examiner was actually tbe article sent to 
him for analysis in tbe case under trial. 
Sessions Judges must iosiet on being furnished 
with such evidence, and must not record either 
tbe Chemical Examiner's report, or tbe evidence 
of the Medical Officer until the ooDoecting links 
requisite to render them admissible have been 


e^atablished. The police should ubo great care 
in bringing forward all ovidooce requi^^ite to 
render rolovaut tbe evidence of tbo Medical 
Officor and tbo report of tho Chemical 
Examiner. NO A TYA v. QUEEN EMPRESS, 
L.B-R. 1872—1893, 634. 

(18) — Doubffu/ cases, commitment of. — Where 
the ground of commitment in a ca^^o where ibe 
evidenco was insufficient, was tLat the charge 
was a serious one and there wan a certain 
amouut of doubt regarding tbe innocence of tbo 
accused, held, that iho Magi.^trate erred in law 
in committing tbo accused. Cuow S v. FAKIR 
ALi. 35 P R. 1878, Cr. 

{lij)—Crim. Pto. Code <1898). 5S. 190 and 191 
—Judicial axscretioH to be exercised by Mngis^ 
trate before committing to Court of 6 ' css : oh 5 —- 
Reasons must be giod for commitment - Irregu^ 
latxty in Magistrate trying a case taken cogni¬ 
sance of by him suo motu— Commitment with^ 
out reasons—Without framing a charge — With- 
out a note of the offtnccs.-^A Magistrate, m 
deciding whotbor be :>boulJ, under s. 191, Crim. 
Pro. Code, commit the case to tbe Court of 
Sessions or traosfor it to another Magistrato 
for trial, should exercise a judicial discretion. 
His decision will depend chiefly upon tbo ques¬ 
tion whether tbo punishmeut, which a lilagis- 
trate is competent to inlhct in case of a convic¬ 
tion will bo adequate or not. Where a Magis-. 
trato gives no such reasons for the commitment, 
but merely spates that the ploader for the 
complaiuant wished tbo case to be committed, 
ibo Magistrate fails to exercise aoy judicial 
discretion at all when ordering the commit¬ 
ment, and tbe commitment is. therefore, liable 
to be quashed. A case having been begun by a 
Magistrate ou a complaint filed against one of 
tho acouned. tho Magistrate took cogoisanoe 
against tho other accused (during tbo course of 
tbe trial), under cl. (cl of s. 190. Ccim. Pro, 
Code. Evidence was recorded against both tho 
accused, without the second acousod being in¬ 
formed that bo was entitled to have the case 
tried iu another Court. In spite of tbeobjoo- 
tioD for the trial before tbo same Magistrate 
who had taken cognisance suo motu, the Magis¬ 
trate committed the case to tbe Court of 6es- 
siODSf without even framing a charge against 
the accused or requiring them to give in a list 
of witnesses. Further, the reasons for commit¬ 
ment wero contained in a short note in tho 
diary of the case which contained no statement 
as to tbe offence for which tbo accused were 
committed. Held, that tbe Magistrate failed 
to exercise a judicial discretion in deiling with 
the case* CROWN v. Tarumal, 2 S.L.R. 9, Gf. 
Cf.L J. 224. 

( 20 )—Orim. Pro. Code (1898), s. 210— 
trate —Charge to be framed—Commitment when 
permissible—Su^cxent grounds for commitment 
— District Magistrate ordering committnenl to be 
made.—6. 210 of tbe Code, 1896, requires that 
a charge should be framed and commitment 
made, only when “ the Magistrate ie satisfied 
that there are suffioient grounds for commit¬ 
ting.** Tbe requirement, that the grounds for 
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committiDg the case should be sufficient, must 
be taken an excluding all cases, id which the 
alleged grounds for commitment aopear in* 
suflicicDt, whatever tbo reason of this losuffi- 
cicncy mny oe, and is not limited to arequire- 
moot for merely formal allegations, whether 
creiible or not, as to the essentials of the alleged 
offence. A District Magistrate is not justified 
in calling on a subordinate Magistrate to com¬ 
mit a case, unless it can be shown that, if that 
Magistrate was not satii.fied, as required by 
8. 2i0, be ought to have been satisfied, that is 
to say, it ought to appear that the lilagistrate 
had no ground for discrediting tbo evidence 
• adduced for the Crown, as well as that the evi¬ 
dence relates to facts suOictent to ierm the 
basis for a conviction. KMJ'KROU v. RaWJI 
Haiu Yeloaumkar. 9 Bora. L.R. 228*5 Cr. 

L. J. 2l3. [R., 36 B- 163=12 liom. L.R 923 

= 11 Cr. L.J. G9i = 8 lod. Cas. C3l, 14 Or. L. 
J. 5J9 = 2i Ind.Cas. 129=14 M.L T. 200* 1913 

M. SV.N. 72B ] 

(21) --Cnm. Pro. Code. Act X of 1872, 
ss. 193. 24tt, 342, 367—Cownnioiienf loiihout evi¬ 
dence Defence evidence.^ A commitment made, 
without taking auy eviJence una preliminary 
inquiry, is ilkg.il. S. 248 contemplates the 
examination of tbo accused, though ss* 193 and 
242 do not render such examination impera* 
tively uecessary and, accctidiug to 8,357, the 
accused should be given an opportunity to 
adduce evidence on his behalf. ReG v, SITA, 
Rat. Un. Cr C 100 = Cr. Rg. 10-M876. 

(22) —iVnaf Cod?, s. 411— Proof of guilty 
hnowledgc»^^\Vteto there is no clear prooi that 
the accused knew tho property to be stolen, a 
cozDUiitmcni for an odecice under s. 411 of the 
Penal Code, is illegal, EMPRESS v. BUMER, 
A.W.N. 1881. 14. 

(23) — Crint. Pro. Code (1872), s, 196—Com- 
mittal—Drawing up of charge by Magistrate — 
Function of Mogisirote^—The drawing up of a 
charge mu.<^t always lollow the determination of 
a Magistrate to commit a case to the Court of 
Session, which determination duly expressed, 
the Magistrate becomes fmictus officio as to 
that matter. Where, therefore, a Magistrate 
first drew up a charge, directing the commit 
ment of the accused, and afterwards taking 
further evidence, discharged them, the High 
Court held that the oroer of discharge was 
illegal and that the case should be committed 
for trial by the Court of Session, in re MaRI, 
Rat Un. Cr. C, 161 = Cr. Rg. 6-4 1881. 

(24) — Crim, Pro. Code (1832), ss. 215 and 436 
•^Power of District Magistrate to order com¬ 
mittal.—T!hQ power to order a committal is 
conferred on the Dietriot Magistrate by s. 436, 
Grim. Pro.Codet subject to the provision that the 
accused should have an opportunity of showing 
cause why the commitment should not bo made. 
Where a Sub-Magistrate discharged an accused 
person, charged with ofiences cognisable exclu« 
sively by the Sessions Court, and the District 
Magistrate directed his committal to the Court 
of Sessions without calling upon him to show 


Comroitment to Sessions Court—-confinMi. 

cause why be should not be committed, held, 
that the commitment by the District Magistrate 
was illegal and should be set aside. QUEEN 
V. KaNJAMALAI PaDAYACHI, 6 M. 372 = 2 
Weir 541. [ft., Rat, Un. Cr. Cas. 588.) 

(25) —'“rim. JVo. Code (1882), s. 191, cf. fc) 
— Crim. Pro. Code (1698), 55 . 190 and 19l— 
Objecli07i (o the trial of a case by a Magistrate 
—Comprtewy of the Magistrate to commit the 
case to Sessions. —Where a valid objeottOD ie 
raised to the trial of a case by a particular 
Magistrate, he is not bound to transfer it to 
Hnotber Magisiratc, but may elect to commit 
the case to the Court of Sessions* Such a 
course IS perfectly legal both under e. 191 of 
the Code of 1882 and under ss. )90 and 191 of 
the Godeof 1898. QurEN-EmPBESS v FELIX, 
22 M. 148 = 2 Weir ISO. 

(26) — Crim, Pro. Code (18981, ss. 215, 478— 
Commtf7a^nf to Sessions by Civil or Revenue 
Couns—Powers of rivisio7i of Bigh Court .— 
When a Civil cr Revenue Court acts with tbe 
powers of a Criminal Court under s. 478 and 
makes a commitment to a Court of Sefsione, 
s. 215 authorises the High Court to quash 
such commitment rn a point of law. In re 
ChrnnanagOUD, 26 H. 139 = 2 Weir 197 = 2 
Weir 577. 

(27) —Crbrt. Pro. Code (1882), ss. 403, 436— 
Convictioii by Magistrate for minor offe7ice~ 
Jurisdxctxon of Sessions Judge to order commit- 
mexit for murder. —Where an accused person 
appears to have committed culpable homicide, 
bis coDvictirm by a Magistrate for a minor 
ofience does not prevent bis trial for murder, 
etc. Tbe Sessions Judge, if be thinks there is 
a prima facie case, may call on the accused to 
ebow cause why a commitment should not be 
ordered, and may, thereafter, order bis com* 
mitmeot uoder s. 436 of the Crim, Pro. Code, 
if satisfied that there is sufficient cause for it# 
Queen-Empress V. Ladkia, Rat. Un. Cr, 
C. 337 = Cr. Rg. 27 of 1867. 

(28) —Cftni. Pro. Code (1861), ss 225, 359 and 
425— Discharge by subordinate Magistrate —. 
Power of superior Magistrate to direct a com* 
mittaL— After a subordinate Magistrate has 
discharged au acousod person, after the preli* 
mioary enquiry, a superior Magistrate ought 
not to direct the latter to commit tbe accused 
to tbo Sessions on the same evidence. But be 
ia not prevented from suggesting further enquiry 
in a caso where he considers that tbe enquiry 
has been defective and not merely that tbe sub* 
ordinate Magistrate has arrived at an erroneous 
oonclusioD. Tbe Sessions Judge is the only 
authority empowered by law to direota 00 m- 
tnittal. HIGH COURT PROCEEDINGS, 9TH 
Feb. 1869, 4 M.H.C. App. 30. 

(29) — Crim. Pro. Code (1882)i s. 423—O^en- 
ces not exclusively frtahfe by Court of Sessions 
—Power of appellate Court to direct committal. 
—Under s, 423, the power of an appellate Couft 
to direct a committal to tbe Sessions Court is 
not confined only to cases exclusively triable bf 
tbe Court of Sessions, Even in oases not 
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exolusivoly triable b; tbe Court of Sessions, the 
appellate Court has such power. MISHI LaL 
7 . LaCBMI N.^RAIN BAJriE, 2S C. 350. (« A. 
14, Dis$.; 16 B. 580, F.) iU.y 27 C. 172, 17 C. 
P.L.R. 97.] 

{ZO}—Offences triable respectu'ely by SJagis^ 
Irate and by Sessions Cowrr —on 
lafitr a7id trial on former. —Wbeiean accused 
is charged before a Magistrate of ibc brst class 
with two ofleoces. one of which be is compdeut 
to try and the other not, the proper course (or 
him is to commit tbe accused for trial of both 
theeffences, though there is nothing in the law 
tomake it illegal (or him to try tbe one be is 
competent to try. EMPRESSv. KAaIANAND, 
A.WN. 1883 199. [B., 8 A. 291»A.\V.N. 
188C. 94.] 

(31)—Crim. Pro. Code (1832), 631, 532— 

Commitment whe^i conld be quashed,—A com¬ 
mitment is an order within b. 531, Crim. Pro. 
Code. Tbe section must be read as complete in 
itself and not as in any way cut down or limit* 
ed by tbe proviso contained in tbe latter part of 
s. 532. B. 531 applies solely to cases in which 
there is no jurisdiotion by renson of tbe enquiry, 
trial or other proceeding being held in the wrong 
local area. 8. 533 seems to refer to cases in 
which tbe Magistrate is competent to deal with 
the offence as having taken place within the 
local[iimits of bis jurisdiction, but has no power 
to commit to tbe High Court or Court of 
Sessions either, because bo is only a second-class 
Magistrate or for some reason other than that 
of local jurisdiction. Under s. 531, tbe com¬ 
mitment could not be quashed, unless a failure 
of justice would be caused by proceeding with 
the tiial. QUEEN*EMPRESS V JAMES INOLE, 
16 B. 200. [F.. 17 M. 402*4 M.L. J. 196*2 

Weir, 704; Appl, 17 A. 36 ; Appr., 18 A. 350* 
A.W.N. 1896, 96; fi., 26 M. 640*lWeir 190. 30 
M. 94*4 Cr. L. J. 800*1 M.L T. 345, 36 M. 
887*13 Cr. L. J. 35*22 M.L J. 141*10 M.L. 
T, 663*1912 M.W.N. 3*13 Ind. Cas. 275.] 

(82)-" Grounds for quashing cennmitment .—A 
commitment should not be quashed on the 
ground that tbe Sessions Judge, on perusing 
the record, found that tbe offence committed 
was one triable by a Magistrate of the first class. 

Empress v. mallu shah, 22 P.R. 18B2, Cr. 

(33)— Crim. Pro. Code (1882), 3. 216— fle/u- 
eal to quash commifmenf.— Where a Magistrate 
alter enquiry bad found reasons for committing 
for trial on tbe merits, tbe High Court declined 
toquaeb the acquittal. QueEN-EmPBESS v. 
Kila, Rat. Ua. Cr. C. 718*Cr. Rg. 43 of 1894. 

(84)—Su6$egti4nf inquiry of Magistrate- 
Quashing commitmeni—Crim. Pro. Code, Act 
X of 1882, $. 216.—Where some days alter 
committing a case for trial at tbe Sessions 
Court, the Magistrate recorded that be bad 
made further inquiry and found that he should 
not have made the oommitmeot, held that this 
was no reason foe quashing tbe ceznmitment 
under e. 215 o! tbe Orim. Pro, Code. EMPRESS 
V. MADABI, A*V.R. 1665, 68. 

69 


Coromitment to Sessions Court— continued. 

(36)—Crini. J^ro. Code (1882), Ch. XXXV— 
Qiiasliiucf commitment — Civil suif.—The fact 
that a regular suit ba'^ been filed to establish 
tbe genuinoiie^^s of a transaction is not Bufficiont 
to euablo tbe H»fth Court to quash a commit¬ 
ment regularly mado by a Bubordinato Judge 
to tbe Sessions Court, or to dir^'Ct the tri.al to 
bo adjourned pending tbe bearing nf the Civil 
suit or appeal, therefrom. In re DEWJI, Cr. 
Rg. 39 of 1893. 

(36) — False evidence—Quashhuf commitment. 
—Where a person was comuntied on a charge 
nf using certain ovidence known to be false, 
held that tbo fact that there was not any 
evidoDoo to connect such person with tho use of 
such false evidence was a defect m law, suffi¬ 
cient to justify the quashing of tbe commit¬ 
ment Empress V. Narotam Das, 6 A. 98 
*A.W.N. 1883. 225. 

(37) — Quashing of com7nitme7U. after the 
accused had pleaded to the charge. —Where the 
accused has been put upon his trial and has 
pleaded to tbe charge, bo ie entitled to have 
the trial proceeded with. The commitment 
cannot bo quashed* EMPRESS v. SAGAMPUR, 
12 C.L.R, 120. [Rm 9 Cr. LJ. 250*1 S.L R. 
Cr. 6.] 

(38) — Commitment on charge of grievous'kurt— 
Quashing cemmitment—Death of complainant — 
Case where commttmoit quasJud.—The accused 
was committed to tbe Sessions Judge for having 
caused grievous hurt to a Chowkidar, an offence 
punishable under 8. 326, I.P C. When the 
Court called tbe complainant to give evidence, 
it appeared that be wan dead. Tbe Sessions 
Judge being of opinion that, as there was reason 
to think that bis death might have resulted 
from tbe hurt, reported tbe circumptances to 
tbe High Court in order that tbo commitment 
might be quashed, and a fresh enquiry ordered 
under ss. 302, 304, 324 and 320, l.P.C. Bcld 
that tbe Judge was right and that tbe commit¬ 
ment should be quashed.EMPRESS v, ZaHABIA, 

A. W.N. 1883. 2S7. 

{QQ)—Q7iashing commitment—Powers of High 
Court—Crim. Pro* Code (1898), ss. 216, 438. 
—Tbe High Court will not enter into and 
discuss the nature of the evidence, before tbe 
trial has taken place, when the question before 
them for decision is whether a commitment 
should be set aside. EMPRESS v. AnakDA 
KXSHOBB CeOUDHUBI, 4 C.W.N. CXVI. [Ru 
1 B.L.B. 6.] 

(40) — Quashing commitment—Power of Chief 
Court, —Under tbe Crim. Pro. Code, 1861, tbe 
Chief Court alone has the power to cancel a 
commitment to tbe Court of Sessions* CboWN 
V. GOONOA. 24 P R. 1857, Cr. 

(41) — Quashing commitment—Power of High 
Court— Penal Code, ss. 411 and 413.—Under 

B. 215. Crim. Pro. Code, a commitment ouoe 
made by a competent Magistrate can only be 
quashed by tbe High Court and that on a point 
of law. The offences under ss* 413 and 411« 
Penal Code, being of the same naturei (he fact 
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th^t the evidence recorded doe9 nob justify a 
conviction under -a. 413. Penal Code, is not a 
suiHcicut cround for quashing a commitment, 
under s. 215, Crim. Pro. Code, even though 
there is ample cvidenro to show that an offence 
under s. 411, I.P C., bas been committed. 
ChOWN V. NCA SAWE YAUK, 1 L.B R. 88. 
(19 C. 190, 

M 2 )—QMUshiug comen^ — Pettier of Iliqh 
Court.^h Magistrate is disqualified from deal¬ 
ing with any ca^e. in the police irive-^ticatiou of 
which he has ^aken more than a foriuil part, 
and, unless be obtains the permission of the 
appellate Court, be is disqualifiel from commit¬ 
ting a case for frial. If an HCoused objects on 
the ground that the Migi^trate has taken an 
active part in the invo^tig ition, the proper 
course is to apply for leave to make a committal 
or transfer to some other Court- The High 
Court may quash a commilmf^nt by a Migis- 
tcate whothcf he was competent or not to make 
it. KING-Emi^EUOR V. Maung LVT, 2 L B.R. 
209. 

( 43 ) —Comvixtment f/ua’ihed only onvointof 
laui.—With reference to s. 215 of the Code, a 
commitrarnt once under s. 213 can only 
b©qua«^hedrn a point of law. EMPRESS v. 
BEHARI. A.W N 1886, 256. 

(44) —7'<^Jt'er of Chirf Cou^'t to direct commit- 
—The Chief Court alone could aonul a 

conviction by a Magistrate and direct a com¬ 
mitment to the Sessions Court. SVUZEER 
SINGH V. CROWN, 34 P.R, 1866, Cr. 

(45) —Commifmeni to Deputy Commissioner — 
(Quashing commitment. —Where A was com¬ 
mitted to the Court of the Deputy Commis¬ 
sioner under s. 301, Penal Code, and the latter 
was not competent to send the case back to the 
committingMagistrato fora trial under 6.301-A, 
I. P. C., the Deputy Commissioner was 
directed by the Chief Court to try the case on 
the original commitment. CROWN v. ALYA, 
28 P.R. 1872, Cr. 

(46) —Crijn, Pro. Code (1898), s. 215— Absence 
of evidence to wcrrnnt a commitment. —The 
absence of evidence to warrant a commitment 
is a point of law and may furnish a good ground 
for quashing the commitment. JOGEBHWAR 
GHOSE V. King-Emperor, 5 C.W.N, 411. 

(47) ^Sessionscose — Comynitmenl to Deputy 
Commtssiotier.—Under s. 446-Bof the Aot VIII 
of 1869, the Deputy Commissioner could try 
a Sessions case committed to him by a Magis¬ 
trate competent to commit to the Court of 
Sessions- ALLAYA y. PUNJAB SiNGH, 30 P. 
R. 1869. 

(48) — Crim- Pro, Code, Act X of 1882, s. 423 
^Session Judge whether can order a commit- 
mtni to own Court.^k Sessions Judge, to 
whom an appeal has been preferred by persons 
convioted by a Magistrate, cannot direct the 
commitment of them to his own Court for 
trial. Empress v. Imami, &.W.N, 1889, 297, 


Commitment to SesBions Court— continued^ 

(49) —Crim. Pro. Cod<?, ,4cf X of 1872, s. 296 
—Sessions case—Poioers of reuision.—A com- 
mitmeni made, under an order passed by a 
Sessions Judge in revision, directing such com* 
mitment in a judgment in another case in 
which the present accused bad been discharged 
by the Magistrate. i< illegal, sioce the Sd^sioos 
Judge had no power to direct such a commit¬ 
ment. Empress v. Muhammad Bakhsh, 
A.W.N. 18B2. 1U5. 

(50) —Crini. Pro. Code (18981, 5S. 20J, 213, 
215 and 436 —0^‘dcr of commitment, after order 
of discharge^Revtsional power of High Court. 
—Where a Sessions Judge, under s. 436, ordered 
the commitment of an accused person, who had 

I previou'sly been discharged, under s. 209, by a 
I Magistrate ou the ground that tbo evidence was 
I unreliable and insufficient, held that the High 
I Court had authority to set aside the order of 
I commitment on Iho merits of tbo case and 
' that tbo order was bad and should bo sot aside. 
PlUTHI CHAND Lal V. Sampatia, 7 C.W,N. 
327. [F.. 12 C.W.N. 177 *6 Cr. L.J. 406 =6 

C.L.J. 760; if., 30 M. 224«5 Cr. L J. 100 = 16 
M-L.J, 520.1 

{51)^Com7nitmenl to the Court of Scssio}is 
ordered under s. 436 of Crim. Pro. Code — High 
Court's power to revise under s. 439—Preii- 
viinary inyutry into Sessions casCs^—Magistrate's 
power and duties in regard thereto — Crim* Pro* 
Code (1898), $s 436. 439.—It is not incompe¬ 
tent to a Magistrate bolding a proliminary 
inquiry iuto Sessions cases to ezamirje the ere* 
dibility of the evidence adduced in tbo course 
of tbo enquiry. Such Magistrate should nob 
commit the accused for trial in the Sessions 
Court, if be bo of opinion that, .notwitbstauding 
direct evidence adduced against tbo accused, the 
prosecution case is improbable and the evidence 
is unreliable. The High Court has full juris* 
diction under s. 439. Crim. Pro. Code, to revise 
a commitment ordermade under s. 436 on points 
of law as well as of facts. RASH Behari LaL 
MaNDAL V. EMPEROR, 12 C.W.N.117= 6 Cf, 

L. J, 760 = 6 Cr.L-J- 406. [R,, 3 M.L.T. 230=18 

M. L.J, 57 =7 Cr, L J. 267 =31 M. 133.] 

(62)— Order for further enquiry and commit^ 
7neyit passed simultaneously. —Where the order 
of the Sessions Judge amounted to simultane¬ 
ously directing further enquiry into the alleged 
ofieoce and to ordering a commitment of the 
accused, held that the commitment was pre* 
mature and illegal and must be set aside. AD- 

YAN Singh v. Queen-Empress, is C. isi. 

(53) — Discretion of Sessions Judge to commit 
discharged person,^k Sessions Judge has a 
discretion to order or not to order the commit¬ 
ment to the Sessions Court ot any accused 
person discharged by the Magistrate with wbioli 
the High Court will not interfere. QUEEN v- 
SbEETARAM CHOWDRY, 2 W.R, Cr, 44. 

(54) —Crim. Pro, Coie, Act V of 1898, ss* 215, 
233—ITronp joint commitment^ Procedure*^ 
The fact that a Magistrate has wrongly com-* 
mitted persons for a joint trial, while separata 
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commitments should have been made, is not a 
sufiioient reason to quash the commitment 
under s. 915 o( the Crim. Pro. Code, The 
Sessions Judge can try the accused separately 
on amended ohargea. QUKBN v, 

SaLAMAT-ULLAH-KIIANi A,W.N- 1900, 206. 

(55) — J/ede of cojn»uO>ieui of Europetui 

s?*6/ec^s and Native subiecls (ogethtr 
chargtd with an ojfence. —When a European 
British subject ana a Native subject are to¬ 
gether charged ^itb an oBonce requiring the 
commitment of the former to tho High Court 
for tria)i the latter should not bo committed 
to the High Court, also, but should, io the 
ordinary manner, be committed in the Sessions 
Court competent to try the cSeoce. CRIMINAL 
CIR, No. 1, 16TH JANUARY 18G6, 5 W.R. Cr. 
Clr. 1. 

(56) — Crivi. Pro. Code (1898), ss. 208, 215— 
CommUmtnt in (he absence cf accused —It is 
illegal tomako a commitmout in the absence of 
tho accused. Tn the matter of SURJYA NarAIN 
Singh, S C.W N. IIO. [liel. on, 39 C. 8S5«iG 
C.W.N. 1155=l3Cr. L.J. 774«l7Iud. Cas. 
406.] 

(57) —Crim. Pro, Code. Act X cf 1382, s. 537 

by Dielriet Magistrate —Wo/tee 
to accused by Sucordinate Magistrate. —Where a 
District Magistrate, being of opinion that a 
person has bneo improperly dischargud by a 
Subordinate Magistrate, makes an order of 
commitment to the Sessions (or trial, without 
DOiice to the accused person, tbe irregularity is 
cured under tbo provisions of s 537 of tbe Grim. 
Pro. Code, if tbe Subordinato Magistrate gives 
him an opportunity to show cause before com¬ 
mitting him. QUEBN EMl>RES8 v. RaHHA, 
Rat. Uq. Cr. C. 899. 

(58) —Crim. Pro. Ccde,ss. 177, 631—Cemmif- 
T}ient to wrong Sessions Court. commitment 
19 an order of a criminal Court which cannot 
beset aside unless a failure of justico has been 
occasioned thereby. Where a case is committed 
to a Sessions Court having no territorial juris* 
diction, tbe High Court, without setting aside 
tbe order of commitment, transferred it io tbe 
proper Sessions Court. QUEEN-BMPRESS v. 
Thaku, 8 B.312»8 Ind. Jur, 627. [F.. 18 A. 
360. 16 B. 200, 2 Bom. L.R. 394 ; R.. 36 M. 
387*13 Cr.L.J. 35 = 13 Ind.Cas. 275*22 M.L. 
J. 141 = 10 M.L.T. 563*1912 M.W,N.3;D., 
10 B. 274.3 

{59j—Crim. Pro. Cods (1872). s. 147—Com¬ 
mitment withoul jurisdiction,—A commitment 
made by a Magistrate having no jurisdiction is 
DO proper commitment, and no reference to tho 
High Court is necessary to have it set aside. 
Empress v. alim Handle, 11 CL.R. 95. 
[Diaa., 4 L.B.R, 49*6 Cr.L.J, 287 ; B., 15 C. 
L.J. 617*18 Cr.L.J. 600*16 O.W.N. 1105* 
1C Ind. Oas, 267.] 

(60) *“Commitmsnt wHhout jutiadietiott— 
Quashing of.—I d tbe oraoial case of a commit* 
ment by a Magistrate without juriedtotiooi the 
commitmoQt is not to be quashed unless tbe 


Commitment to Sessions Court— conti7iued» 

accused has been prcjiidired. Hion COURT 
PUOCKl'niN<JS, 23RI) NOVEMBER, 1874,2 Wcir 
258 = 7 M.H C. App. 40. 

fCU —Discharge trUhoui (rial of accused duly 
commuted. —A Se5*?ioni? Court cannot dischnrgo 
without trial an accii'?i'd duly comniittod, 
ovor probable it may ho (hat an acqnittjil wilt 
result. Crown v, Jamal Khan, 3 P R. 1874, 

icilhont framing a chirge 
offer enquiry^Penal Code. s. 31W.—'Where tbo 
Di-triot Magistrate, in directing a commit ment, 
did not specify the ebargo and (be committing 
Magistrate, without auy Gtquiry, c* mmitted 
tbo accused on a charge under s. 3L^, i’ciul 
Code, held, that tbo Goinmi(incnt was not pro¬ 
perly made, and that a (rc-^h cr»quiry sU uld be 
made bv another Magistrate. P]M2*KESS v. 
GYANO. 6 P R. 1881, Cr. 

(G3)—Crim. Pro. Code (1898), ss. 337, 339— 
Pi’rocn/iou of pardon tendered (0 at? approver 
and commitment to Sessions.—An accused, who 
had an ( pportunity of eross ox imining tbe pro¬ 
secution witnesses, was teodored a pardon on 
condition of his making a true disclosure. 
After accepting that pardon, be refused to make 
any sfatemeot, saying that be knew uotbing. 
The Magis^trato rovoked tbo pardon aod com- 
mittcd bun to the Court of Sessioos. Ueld. 
that tbe commitment was perfectly legal. 
EMPEROR v. BUDIIAN, 29 A. 24 = 3 AX. J. 6l5 
= A.W N. 1906, 258*6 Cr LJ. 144. (20 A. 529, 
F.) [N.F,, 3 Ind. Cas. 922*5 N.L R. 131.] 

(04)—CVnn. Pro, Code, 3'i7—Wi(hdrau)al cf 
pardon, commitment. —SWbere a pardon Wris ten¬ 
dered to A. wbo was accused of murder along 
with B before a ^Ugistrato. aud after the eza- 
xuiDvitionof A as a svitness against B. the pardon 
was withdrawn by tbo Magistrate and both were 
committed for trial 10 the Sessious Court, held 
that tbo procedure was illegal under s. 337 o£ 
tbo Crim Pro. Code, and that A should have 
been separately tried. C^UEEN EMPRESS v. 
PlARf. A W.N. 1891, 182. 

(651— Crim, Pro, Code (1898), ss. 193 and 
423 (1)—Sessions Court—Jurisdiction — Sessions 
Court has, as a rule, no authority to cominit to 
itself •—Except ia cases, in which a Court of 
Session is espresely empowered to take oogoi- 
zaoce of an offence as a Court of original juris¬ 
diction, it has DO power to do so, unless a com- 
mitmont has been made by a Magistrate duly 
empowered io that behalf. Bmperor v. 
Maula khan, a.W.N. 1907, 178 = 6 Cr. LJ. 
7. (22 O. 60, Ref.) 

tG6)—Commitment, order for—Sessions Judge 
jurisdiction of. —The Sessioos Court can only 
order commitment in cases exclusively triable 
by it. Queen v. SEETUL Pbrshad, 5 N.W. 
P. 168. iAppr., 1 A. 413, F.B., 8 A. 14 ; R., 7 
N.W.P* 233 ; D., 2 A. 670, 15 A. 205.] 

(67)— Crim. Pro. Code (1882), aa. 423, 436, 
439—Pouters 0/ Sessions Courts as appellate 
Court—Powers of commitment,—The meaoiDi* 
of tfaesentenoe order him to be re-tried by 
a Court of competent jurtsdiotion subordinate 
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such appelUto Court or committed for trial 
in cl. (6) of s. 423 of Grim. Pro, Code, is as fol* 
lows If, io an appeal from a coovictioD, the 
appellate Court fiod the accused persoo, who 
was triable only by a Magistrate of the first 
clasps, or by a Court of Sessiooe, has, by ao over¬ 
sight or under a CDisapprebeusion. beea tried 
and convicted and sentenced by a Magistrate of 
the second class, the appellate Court may, in 
that case, reverse the finding and sentence and 
order the accused to be rc-tried by a Magistrate 
of the first class, or by the Court of Sessions ; 
and, in like manner, when the appcllanti who 
was triable solely by the Court of Sessions has 
been tried, convicted and sentenced by a Magis¬ 
trate of the first class, the Sessions Judge, :o 
disposing of the appeal» is empowered to reverse 
the finding and sonteuccr and order the accused 
to be committed for trial The appellate Court 
referred to io s. 423. can, in an appeal from con¬ 
viction, only order an accused person to be 
committed lor trial, when it considers that the 
accused is triable exclusively by the Court of 
Sessions. Queen-EMPRP:SS v. BUKHAL 8 A. 
14= A.W N, 1885, 298. [Ovtrrultd. lb A. 205 
«13 A.W.N. 106 ; D., 2 Weir 481; Diss., 16 B. 
680= Rat, Uo.Cr, C. 677, 16 P.R. 1895, Cr., 23 
C, 350, li.B.R. 1893—1900, 238, 27 C. 172.] 

(68) —S. 423 —Ctvn, Pro. Code—Sessions 
Judge — Power of comvxxtment,^ A SessiooH 
Judge sitting as a Court of appeal under s. 423 
can. having reversed the sentence and finding 
of the lower Court, order the appellant to be 
committed for trial to the Court of Sessions. 

Queen Empress v. maulu bakhsh, 13 a. 
205-A.W.N. 1893,105. (8A. 14, OvetruUd,) 
[F., 16P.B. 1895. Cr.; R.,27 C. 172, 7 C.W.N. 
301, 17 O.P.L.R. 97.] 

(69) — Crim, Pro, Code, ss. 436, 637 —Power 
of Sessions Judge to commit io Sessions Court 
person discharged bp Magistrate,—In cases 
triable exclusively by a Court of Session, s. 436 
empowers the Court of Session or District 
Magistrate to order a discharged person to be 
committed for trial by such Court. There is 
nothing in the aeotion to show that, when such 
an order is made, the commitment thereupon 
must necessarily be made by the Magistrate 
who has discharged him, while the first proviso 
to it shows that it may be made by such Court 
or by the District Magistrate, according as the 
power under that eeotion happens to be exercised 
by one or the other. The words ‘‘order him to 
be committed lor triaP in e. 436 means 
“commit him for trial. ” It is competent, 
therefore, to the Court of Sessions in such a 
oase to make the commitment itself. Assuming 
however, that it is necessary for that Court to 
send its order to the Magistrate who has dis« 
charged the accused, for the latter to frame 
charge and direct the accused to be tried on 
it by such Court, the omission by the Court 
to observe the formality is an irregularity on 
its part before the trial, and s. 537 applies. 

Queen-Empress v. Krishnabhat, io b. 
819. lAppr., 28 0.897; i?.,31 M. 40=3 M.L.T. 
96=7 Or. L.J. 29.] 


Commitment to Sessions Goart — continued. 

(70) —Crim. Pro. Code (1898), s$, 216, 436 
and 439— Powers of Sessions Judge to order 
commitment—Powers of High Court to interfere, 
—S. 215 refers only to a commitmeot actually 
made. It is open to the High Court to con¬ 
sider whether the Sessioos Judge has or has not 
exercised a proper judicial discretion* under 
s. 436 in setting aside a Magistrate's order of dis¬ 
charge. and. for this purpose, ibo High Court 
may consider the facts as well as the questions 
of law involved. Though the High Court baa 
this power, it will only exercise it, where it is 
manifest that iho Sessions Judge's order is 
improper ; e.y., where there is no evidence to 
prove the oOence charged, or where it is clear 
that the Court would not act on the evidence. 
MUTHIA CHETTYv. EMPEUOR. 30M. 224 = 
16 M.L.J* 529 = 5 Cr.L J. 100. (7C.VV.N.S27,fi.) 
[P.. 23 Ind. Cas. 741 = 16 Cr. L J. 373 ; R., 9 
Gr. L.J. 192 = 6 M.L T. 233, I Ind. Cas. 223.] 

(71) —Crmt. Pro.Code, ss, 44, ^96^Discharge 
of accused person—Sessions Judge suggesting a 
revival of proceedings — Cominiimeni, —Where, 
on the acquittal of an accused person charged 
under s. 417, I. P. C*. the Sessions Judge 
forwarded the record to the District Magistrate 
and suggested that be should direct the Subor¬ 
dinate Court to inquire into any ofienco, which 
the evidence on the record showed to have been 
committed, other than that in respect of which 
he was discharged, and the Magistrate com* 
mitted the accused to the Sessions Court upon 
charges under ^s. 363. 420, I.P C., held that, 
as there was no “ direction to committhat is 
to say, to send the discharged persoo at once 
to the Sessions Court without further enquiry, 
the Sessions Judge's suggestions were not 
contrary to s. 296, Crim. Pro, Code, and 
the commitment could not be impeached, 
EMPRESS OF India v. Bhup Singh. 2 A. 870. 
[R., A.W N. 1882, 105.] 

(72) —Crim. Pro. Code (1872), ss. 196, 197— 
Commiltnent on a charge of adultery—Com- 
pouuding and withdrawal of the offence ,— A 
commitment once made by a competent Mdgis« 
trale can be quashed by the High Court only, 
and only on a point of law. Where after the 
committal of a case of adultery to the Court of 
Sessions, the Magistrate discharged the accused, 
on the represeotatioQ of the prosecutor that be 
wished to withdraw from the prosecution, the 
order of discharge was held to be bad EMPRESS 
OF India v. Janqbir, 4 A. 150=A.W.N, 
1681, 167- 

(73) —Crim. Pro, Code (1861). ss. 171 and 
213—Befercnce under $, 171— Trial by a Magis¬ 
trate other tka7i the Magistrate to whom the re¬ 
ference was made — Validity. —In a case referred 
to a Head Assistant Magistrate for investigation 
by a Small Cause Court Judge under $• 171, 
Crizn. Pro. Code, an order ol commitment bya^ 
Sub-Magistrate after investigation is not valid. 

High Court Proceedings, 20th Nov. 
1871, 6 H.H.C. App. 41, 

(74) —Crim, Pro. Code (1672), ss. 4, 296— 
Power of Sessions Judge to direct a committal.^ 
8* 296 read with the definition of ** Sessions* 
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Commitment to Sessoins Court— continued. 


'CASo'* in 8. 4 narrows the power of a Sessions 
Judgo to direot a oommittal to cases which 
have been iuvestigatod prevpoasly to oommittal. 

High Court Puockedengs, dvn Nov. 
1873, 7 M.H.C App. 27. 

(75) ^Crim. Pro. Code (1898), s. 130 — Ois^ 
trict Magistrate acting under the stcUon—Notice 
to acciised^Pcwer of District Magistrate to 
direct Sub-Divisional Magistrate to commit to 
Sessions»—\ District Magistrate, acuog^uudoc 
8> 436, should give the accused an oppoctanity 
of shosving oause beforo himself why a commit* 
meut should not be made. An opportunity 
given to show cause, before the Assistant Magis¬ 
trate, cannot be regarded as a compliance with 
the law, though the Assistant Magistrate for* 
wards a statement of the accused to the District 
Iilagistrate. Where the cflencd. with which an 
accused person is charged, is not one triable 
exclusively by the Court of Sessions, the Dis* 
trict Magistrate has no power, under s. 43G, to 
direct a Sub-Divisional Magistrate to oommic 
the accused for trial to the Court of Sessions. 
THAMMAnna aims LlNOAl GOUNDAN v. 
Klwa-b^MPBROR. 13 MX.J 373»2 Cr. LJ. 
774. [fi., U CrL.J. 60o«‘2l Ind. Cas. 477*312 
P.L.R, 1913*28 P.VV.R. 1913, Cr,J 

(76) — Crim.Pro.Code (1898), s. 215—Commif. 
vient to Sessions on a charge not triable excln- 
sively by a Court of Sessio^/s—Pou'ero/ Sessions 
Judge to set it aside and refer it back to the 
Magistrate for trial—Powers of the li\gh Co«r^. 
—Though the cneiice of theft in a building is 
not triable exclusively by a Court of Session 
there is nothing to prevent such a Court from 
trying a person accused of such an offence and 
duly committed to it for trial. Such a com¬ 
mittal can be set aside only by the High Court 
under s. 215 of the Code. The Sessions Judge 
has DO power to set it aside and direot the 
Magistrate to try the case himself. In re 
Bhbbma, 16 MX.J. S23»5 Cr. L J. 99. 

(77) —Joint indicimeni of two or more persons 
—Jurisdiction of Magistraten —When two or 
more persons are jointly indicted and the 
jurisdiotioo of the Magistrate is ousted in the 
case of one of them, the proper course is to 
commit both or all for trial before the Court of 
SoBsioDs. H. 0. Proceedings, 18th March 
1B68. No. 481,1 Weir448*2 Weir 20*2 Weir 
288. [P., 12 M. 64*2 Weir 22, 2 Weir699*24 
M. 676.] 


(78) —Cfim. Pro. Code, 1872, s. 75—Eure 
pean British subject charged with several offend 
one of ti^ich punishable with transforlction fa 

™ Where a oomplaiDt c 

Beveral oSeoces naa made agaioet a Europeai 
British subject, oue ol which was puQishabl 
with tEaDsporiatioo for life, held, that uode 
a. 76. Crim. Pro. Code, 1872. the Magistral 
ehould not have committed him to the Ooui 
of Session, but to the High Court. EmPBES 
V THOMSON. A.W.N. 1881, 180. 

(79) -A;«rop«on British eubjeet eommiltin 
murdtr at Nar* Oeorge—Commitment by Folit\ 
,eal Agent of Thai Chcliali to Bigh Court- 


Doubt as to competmey of Ike committing officer 
to commit^Crim, Pro. Code, 1882, 5. 183 — 
Tho Govornment of India Notification tnado 
the Politicnl AgiMit at Tb i] Obotiali. an .^Ouro* 
pean Untish subject, a Justice of the Peaco 
within the territnrus of IIis lligbnis^ the Khan 
of Kbolat. and directed tbit the Court uf the 
Agent of tbo Governor i lonoral in Baluchistan, 
as tho Court of S 'ssioiiH, ?iiul tho Chief Court 
of tbo Punj ib as the High Court, .should be the 
Courts to which the said dustico of the Peaco 
should commit Kuropcin British subjects for 
trial ; an European British subject commit¬ 
ting murder at N iri George was committed 
by the Political Agent of Thai Chcliali to the 
High Court. Nan Ooorgo was sUuatod within 
tho Afghan District of Sibi assigned by tho 
Amir to Her Msjesty by tbo treaty of Guoda* 
muk. Held, that as tbo place was not within 
tbo torritories of H H. the Khan of KeUt, the 
commitment was not in accordance with the 
provisions of tho notification. The question 
whether Nart George was within, or boyood the 
limits of British India, need not be dotermioed. 
Where a doubt arises as to the compeleDcy of 
tbe committing officer to commit a case, s. 183 
does not apply* Tho section applies only (o 
cases where the doubt is regarding the Court 
by wbicb tho offence is to be enquired into or 
tried. Empress v. Clegg, 13 P.R. 1887, Cp. 

(80) — under s, 121, /.P,C.— 
vienl louhoul co7nplaint — Crim. Pro. OodOf 
11882), $s. 196, 632, 537.—A Magistrate oc 
Sessions Court proceeding to try a person 
accused of an oQonco under s. 121, I.P.C., 
exceeds bis jurisdiction, if be takes oognizanoe 
of 8Ucb oBenco without a complaint authorized 
in the manner prescribed by s. 106, Crim. Pro. 
Code, and the defect is not cured by tho pro¬ 
visions of s. 537. Crim. Pro. Cede. A letter by 
tbe (rovomment, after commitment, but beforo 
trial, sanctioning prosecution may be an 
authority to institute tbe compliant, but tbo 
letter itself is not a complaint. 8HAMAL KHAN 
V. EMPRESS, 16 P.R. 1890, Cr, (9B. 288, Not 
F.) [R , 149 P.L.R. 1908*8 P.R. 1908, Cr,* 
16 P.W.R. 1908t Cr.*7 Cr. L.J. 353, 11 Or. 
L.J. 453*7 lad. Cas. 359*37 C. 467, lO O.W. 
N. 1105, 13 Cr. L.J. 609*16 Ind. Cas. 257, 15 
C.L.J. 617.3 

(61)— Rape case com?nilted (0 the Court of 
Deputy Commissioner—Direction by Chief 
Court for commitmint to the Court of Commis¬ 
sioner.—Tbe Chief Court cancelled tbe com¬ 
mitment to the Deputy Commissioner of a case 
of rape, which was tried by the latter, under 
bis powers under s. 36, Crim. Pro* Code, ld72» 
and direotod tbe osso to be committed to the 
Court of the Commissioner. CROWN v« PIRAN- 
DITTA, 17 P.R. 1873, Cp, 

(82)—Crim. Pro. Code (1898), s. 435 (4)— 
Refusal by Sessions Judge to order the commit^ 
lal of a person to Sessions—Power of District 
Magistrate to act sue moto and to order eommit^ 
lal to Sessions.—A Second Class Magistrate^ 
after holding a preliminaty inquiry into a obatge 
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of murder, acquitted the accused. Tbe Sessioos 
to whom a revision petitioo requesting 
bun in direct tbo committal of the accused to 
the Sessions Court ^as presooted, dismissed the 
revision petition bolding that the I^Iagistrato's 
for discharging tbe accused were good. 
Tbe District iMagistrate subscouenlly look up 
tbe case suo 7?ioOi and directed the committal 
of tbo accused to tbo Sessions. IJeld that, under 
s. 435 (4), Crinr I’ro. Code, it was not compo- 
tent to tbe District Magistrate to entertain an 
application for tbo commitment boing ordered 
when tbo Sessions Judge bad refused such 
order. Held, also, that the District M^gi^trate 
could uot HCt suo mofu as tbe reason for tbo 
prohibition, tbo avoidance of a conflict 

between tbe orders of two District autbontiea 
having co ordinate powers in the matter, would 
bo (rjually aoplic^bl^ to ca^cs where they act 
suo 7nQ(u. Kalimuthu V. Km^EKOR, 26 M 
477 = 2 Weir 542. [li , 14 Cr L.J. l34=18lDd. 
Cas.880 = 10 P-K. iyl2. Cr.* 117 P.L R. 1913.] 

(83) — Cnvi. Pro- Code, Act X of 18^2, s. 215 
^Committnent^Joinder of charges^Practice. 
—Tbo commitment for rrial, in ono and tbe 
same caso, of some acousccl persons for robbery 
and somo for roceiving sioIpd property, is not 
illegal so as to be quashed by the High Court 
under s. 216 of ibe Cnm. Pco. Codo. Tbo 
Sessions Judgo can, if it seems advisable, 
separate tbe charges and try tbe accused sepa¬ 
rately. Queen Empress v. Raohu Valad 
Hari, Rat.Un.Cr. C. 9I5*Cr. Hg. 20 of 1897. 

(84) — Charge of $edUton — Commitment on 
evidence recorded be/orc applutng for sanction 
of (he Ooverninent for (he pro$‘^cu(io7i. —Wberc, 
on a obargo of sedition, the I^Iagtstrato record* 
6d evidence for tbe purpose of asoertaining 
whether there were sufTicientgrouuds for apply¬ 
ing to tbe Oovernment for sanction, be could 
not bo justihed in committing tbe accused to 
the Sessions, after obtaining sanction upon the 
ovidenoe already recorded, without commenc¬ 
ing tbe enquiry de novo. EMPRESS v. MULLA 
ABDUL Rahim, 28 P.R. 1882. Cr. 

{85}--Trial of approver, taho had 7iot deposed 
truly, on a charge under s 201. /.P.C., vnth- 
out commitment--Validity^Crim. Pro. Code 
(1882), 5S. 193, 337.339, 477 and 637.—The 
trial of an approver, who lu tbo opinion of tbo 
Sessions Judge, bad not deposed truly, on a 
charge of an offooco under e. 201. I.P.O., 
without a coromitmeDt by a Magistrate, is 
not authorised by e. 477 and is in direot coo- 
iraventioo of the provisions of 8. 193, Crim. 
Pro. Code. Tbe absenoe of oommitment being 
a default in substance, and not merely in 
form, is not cured by tho provisions of 8. 537. 
Mussammat Bharina V, Empress, 42 P.R, 
1884. Cr. 

(96)—Disc^targe by Magistrate — Order of 
commilmenl by Sessions Judge — Omissio 7 i to 
call on accused to show cuuse against such com- 
miimenl.^K Sessions Judge has no power to 
order the commitment of a person discharged 


Commitment to Sessions Court-confinusd. 

by a Magistrate, without giving him an oppor¬ 
tunity of showing cause against suob commit* 
ment. hi the ^natter of the petition of KhamIR, 
Empress v. Khamir, 7 C. 662 = 10 C.L.R. 8. 
[R., Rat. Un. Cr. C. 588, 899.] 

(87 )—Committal niter dratvhig up charge—^ 
CritH' iVo. Code (X ol 1872), ss. 220, 223.— 
S. 221 of tho Crim. Pro. Code authorises a 
Magistrate, altbougb a charge may have been 
drawn up, to stop further proceedings and 
commit for trial. Though tbe ezplanatiou to 
s. 220, Crim. Pro. Code, provides thati if a 
charge is drawn up, tbe prisoner must either be 
convicted or acquitted, tho acquittal or convic¬ 
tion need not. be by the same Magistrate that 
drew tbe charge. EMPRESS v, KUDRUTOOL- 
LAH. 3 C. 465^^2 C.L.R. 2. 

(88»— Joint conimiiincnt of several accused^ 
Cross cases of rioting— Jomt comvixltnent— 
Fresh commitment for trtal^Ordcr for commit^ 
ment of peysons not accused before hlagxslraUs^ 
Separate Srss^on.v trial .—The mere fact that 
persons are jointly committed to tbo Court of 
Sessions docs not preclude tbe Sessions Judge 
from trying t)icin separately. It iian incerreot 
principle to commit jointly persons concerned 
in a not on opposite sides; the two opposing 
parties do not form a single unlawful assembly 
because they have no common object. [F.. 16 
R. 1862]. A Sessions Judge is not competent, 
after commitment for trial, to direct a case of 
several accused persons, committed jointly, to 
be committed in two batches, including in tbe 
commitment two persons not previously com¬ 
mitted. Neither tbe Sessions Judge, nor the 
Chief Court, has authority to direct proceedings 
to be commenced against persons not commit* 
ted by. nor accused boforo. tbe Magistrate. 
Empress v. Haibat, 22 P.R. 1881, Cr. Set 
also Nawab V. Empress. 26 P.R. 1881, Cr. 

(89) —Comwi/?n€«< 6); Courf of Session — Bt*^ 
least without trial, — A person committed to 
fitand bis trial in a Court of Session was re¬ 
leased by (he Ses.^ions Judgo without putting 
him on bis trial and without taking bis defence 
on tbeground that bis complicity io tbo murder 
was entirely unproved and quite unlikely. I3eW 
that there was no provisioo of law justifyiog 
such a course, and that tbo only way in which 
tbe commitment could bo disposed of was to 
proceed with the trial, and if the Government 
Prosecutor requested leave to withdraw tbe 
charge, or tbe evidonce failed to sustain it» 
then, tbe Bessions Judge should have recorded a 
judgment of acquittal. The accused bioas^lf 
was entitled to claim such procedure as a pro* 
tection against any future proceedings, and bis 
release, without this precaution being takeUi 
was wholly erroneous. EMPRESS v. BUNDEB, 
A.W.N. 1881, 60. 

(90) —Afogufrdfe’s duly to commit a cast of 
homicide to Sessions.—Although, where death 
appears to have resulted from an injury 
tarily inflictedi and on the evidenooit would ^ 
open to a Sessions Court to convict an aoous^ 
person of culpable homicidet a Magistrate shoolw 







1101 


THE ALL INDIA DIGEST. 


1103 


ComroUTnent to Seseions Court—continued. 


not take it upon himself to determine that an 
ofience has been committed of a less serious 
character and to deal with it himself, yet, 
where it is clear there is not sufficient evidence 
to warrant a commitmeut, the Magistrate is 
not jiistifiod in making a commitment. HIGH 
Court proceedings. i9tei M.w i88i. 
No. 1002, 1 Weir 288. 


See ACT XX OF 1866, ss. 91.95. 5 B.H.C. 
Cr.7. 

See ACT IV OF 1871, s. 25, IG B. 159. 

High Court’s power to issue A/otirfamys lo 
commit case to it —Sec ACT X OF 1875, s. 1-17, 
2 C. 278. 9 C. 397. 

Charge under Registration Act—Whether 
Magistrate bound to comiuit it to Sessions— 
Sec ACT HI OF 1877, s. 83. 10 W R. Or. 2l = G 
B.L.Ri. 693. note. 

Commitment for an oBence under s. 9 of t-ho 
Act to the Sessions —See ACT I OF 1878. a. 9, 
19 A. 465=A.W.N. 1897, 115. 

See ACT IV OF 1879. ss 45 and 46, Rat. 
Un.Ct.C. 458=-Cc. Rg. M of 1859. 

See Bail, 13 C.W.N. 43«36C. 106*9 Ct. 
L. J. 375 * 1 Ind, Cas. 738. 

See CHARGR—ALTERATION OF CHAROE, 
A.W.N- 1882. 1G5. 

See Conviction, Rat. Un. Cc. C. 413 = Cr. 
Rg. 79 of 1886 

See Crim. Pro. Code, 1898, ss. 30, 34, 6 
N.W.P. 219. 

Accused acquitted under s. 323, I.P.C.— 
Subsequent death of the injured -Commitment 
to Sessions—Commitment when may be set 
aside—Interference by High Court —See CRIM. 
Pro.Code. ib98, ss. 3i. iii. 423 . 439,11 a.L. 
J. 959. 

See Crim. Pro. Code, 1898. ss. 164 and 
860, L.B.R, 1893—1900. 52, 

Person accused of being one of a gang of 
dao<'its—Resident of Naiivo Slate, arrested in 
auob State—Committal to take his trial at Ses¬ 
sions Court, Gurgaoo, in British territory by a 
British Magistrate— Validity—S. 400, Penal 
Code—Jurisdiction— See CRIM. PRO. CODE, 
1898. 8. 181 (1). 1 P R. 1911 , Cr =4 P.W.R. 
19ll,Cr.=i84 P.LR. 1911. 

See Crim. Pro. Code, 1698. ss. 190 (l) ic). 
191. 21 A. lOOaA.W.N. 1896, 186. 


Accused not present before the committing 
Magistrate-Validity of—Trial by the Sessions 
Court Of) fiuob oommitxDeDt—* Legality and effect 
— See Cbim. Pro. Code, 1898. sa. 193, 353, 6P. 
W.R. 1913(N.W,F.Crim.| = 260 P.L.R. 1913. 


See Obim. Pro. Code, 1698, ss. 262, 436 
and 437, 280. 211 = 6 O.W.N. 169. 

w Pbo.CODE. 1898. BS. 287, 288. 350 
and 486, 3 M.L.T. 26=7 Cr.L.J. 29 = 81 M. 40. 

See Grim. Pro. Code, 1898. ss. 337. 339. 
8 A.L.J. 616 = 4 Or. L.J. 142 = A.W.N. 1906, 
268 = 29 A. 24. 7 M.L.T. 121. 

12 o’w.N^iae^®* 


ConiniUmeot to SessioDS Court—cottfinurd. 

See CRIM. Pro. CODE. 1398. s. 347, 1 N. 
W.r. 307. 

Trial under s. 354. I.P.C.—Prosecution and 
defence wiines'^cs examined and ctoss-exaroiued 
— Accused committed to Sessions on charges 
under ss. 376 and 5U. 1.1'C.—Legality- 
See CRIM- FRO. Conn, 1899. s. 3l7. Ch. XVIII. 
15 Cr. L.J. 3G6 = -23 Ind. Cas.73l. 

Conviction—Sub-cauent ci'inmiinicnt to 
Sessions—Lcgalilv— See CRIM. FRO CODE, 
1898. ss. 348, 403, 16 Cr. L J. 188 = 22 Ind. 
7G'l. 

Sec Clini. Pro. code, 1R98. s 319, 1 L. B. 
R. 141, 1 M. 26!)=2 Weir 426. 

See Crim Pro. Code, 1S98, ss. 357, 537, 2 
Weir 434. 

See CRIM PRO. CODE, 1898, s. 423 (6) (1), 2 
Weir 479. 

See Crim. Pro. Code. 1S98, p. 423. except. 
1 irf). 135 (II to (3). 439 (1) to (4). 16 B. 580 = 
Rat. Un. Cr, C. 577. 

See Crim. Pro. Code, 1?98. ss. 42G, 439, 
440, 477, 2 A. 398. 

SVeCuiM. Pro, code, 1698. 8, 436,26 A. 
5G4-=A.W.N. 1904. 125= 1 A.L J. 292. 

See Crim. Pro. code. 1898, ss. 436. 438. 1 
C.L.K. 93. 2 H L U. S.N. 2=10 W.R. Cr. 35. 

See CRIM PRO-CODE. 1898, a. 438, 7 M.L.T. 
IFG. 7 M.L.T. 157 = 5 Ind Ca«. 933=11 Cr. 
L.J- 333. 

See CRIM. PRO. CODE 1898. s'. 47G, 476, 4 
B, 287. 

See Crim.PRO. Code. 1^98. p. 478. Rat. Un. 
Cr. C. 31 = Cr. Hg. 31-3 1670. 22 W.R. Cr. 62. 

See CRIM. Pro. Code, 1898, bs. 478, 195. 18 
B. 581. 

See Crim. Pro. Code, 1898. 531, 832 

and 537, 17 M. 402 = 2 Weir 70l = 4M L.J. 19G. 
See Crim. Pro. Code. 1698. s. 532, 3 A. 268. 
See Deaf and Dumb Person, 27 C. 303 = 
4 C-W.N. 421. 

See Death, 1 L B R. 259. 

See DlSCH.aRGE OF ACCUSED. 9 Cr.L.J. 
366 = 1 Ind. Cas 686. 

European British subjects in Mysore—Ollsnces 
not punipbable with death or transportation 
for life—See EUROPEAN BRITISH SUBJECT, 
6 M. 33 = 1 Weir 7. 

See EUROPEAN BRITISH SUBJECT. 1 L.B. 
R. 158, 275. 

See EVIDENCE—Non-admissibility of 
Evidence, 13 C. 121 . 

See Evidence act, 1872, as. 33,157. 8 A. 
672 = A.W.N. 1686. 257. 

See False CHARGE, 5 M.L.T. 269,P.B.= 
32 M. 268 = 9 Cr.L.J. 170, 6 A.L.J. 989. 

See FALSE EVIDENCE, Rat. Un. Cr. 0. 80 
= Cr. Rg. 22-1-1874. 

See HIGH COURT. JURISDICTION OF— 
GeNER.aL, 9 B. 288, F.B.. 6 C. 584 = 8 O.L.llv 
265. 
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Commitment to Seasioas Conti—concluded. 

See .TOINDRH OP CHARGES —GENERAL. 26 

M. 592 = 2 Weir 297, A.VV.N. 1«83.39. 

Si’C JOINT Trial. AAV.N. ISSl, 64. A.W. 

N. H32, ISO. A.W.N. 1893. 163. 

Sff! JUDGE AND JURY, 19 M.L.J. 66 = 31 
M. 127 = 3 M.LT. 270 = 7 Gr. L.J. 325. 

See JURISDICTIONOFCRIMINAL COURTS— 
general. 1ft A. 350= A.W.N. 1896, 96. 6 
C.P.L R. Cr. 7, 5 C.P.L.R. 48. 

See Maoistr.ate. Duty of. l Weir 293. 

See Pardon. 3 M-L.T. 407 = 31 M. 272 = 
8 Cr. L.J. 153. 

Qaaehing of — See PrnaL CODE. sa. 409, 
420, 12 Cr. L. J. 66 = 9 Ind. Cas. .361. 

PENAL CODE. s. 494. 7 A.L.J. 10 = 32 
A. 78 = 5 lod. Ca4. 176. 

See Practice and procedure, 15 w.r, 
Cr. 67. 

Joint inquiry prior to comrnitmeot—See 
Preliminary Enquiry, 7Bom. L.R. 457 = 2 
Cr. L.J. 432. 

See Prisoner. 2 W.R. Cr. 50. 

See Reference to High Court, 7 N.W. 
P. 211. 

See Revision—Discharge of Accused, 
6 A. 40. 

Committing MAgistrate whether aubor- 
dinate to the Sessions Judge-Sec S.ANCTION 
TO PROSECUTE—AUTHORITIES COMPETENT 
TO GRANT SANCTION, 2 Weir 160. 

See Sentence—SENTENCE after pre¬ 
vious CONVICTION, 28 P.R. 1903, Cr.. 27 P. 

L. R. 1904. 

See Sessions Judge, Jurisdiction of, 
4 G. 570 = 3 0.L.R. 699. 7 0.662, Rat. Un. 
Cr. C. 9-22 = Cr. Kg. 27 of 1897, 3 N.W.P. 90, 
4NW.P.6. 

See Trial, Rat. Uo. Cc. C. 830, F.B.=Cr. 
Rg. 73 of 1895. 

Committal. 

—to Seasions—Order of, when can be quash¬ 
ed—See Grim. Pro. Code, 1898. sa. 215 , 
347 , 13 Bom. L.R. 201 = 10 Ind. Caa. 802 = 12 
Cc. L.J. 256. 

Committing Magistrate. 

Powers of—Discharge — Further enquiry 
—Madioal evidence—Expert—Opiuion of—Sec 

Grim. pro. code, 1898, ss. 21 a, 237 (-2), 437, 
215 P.L.R. 1910. 

See Grim. Pro. code, 1898. as. 287, 280, 
350 and 436, 3 M.L.T. 25 = 7 Or. L.J. 29 = 31 

M. 40. 

Common Assembly. 

See UNLAWFUL ASSEMBLY. 

Common Carriers. 

See Act I OP 1878. s. 10, 8 C.W.N. 349. 


Common Gaming Honse. 

See Bub. Act I OF 1899. 

See Gambling. 

See ACT HI OF 1867, 3 N.W P. 134. 

See ACT III OP 1967. 33 . 1, 3, 14 P.R. 1896, 
Or. 

See ACT III OF 1867, ss. 5 and 6. A.W N. 
1892, 132. 

See ACT .Xlll OF 1889. s. 66 (1) { 5 ), 167 P.L. 
R. 1905 = 3 Cr. L.J. 78. 

See BOM. ACT III OF 1866, s. 6 . Rat. Uo. 
Cr. C.2l6 = Cr. Rg. 8-10-1885. 

See Bom. act IV OF 1887, a. 4, 5 Bom. L.R. 
129. 6 Rom. L.R. 249. 

Sec BOM. ACT IV OF 1887. ps. 4. 5 and 7, 
29 B. 226, 7 Bom. L.R. 16 = 2 Cr. L J. 26. 

See Bom. ACT IV OF 1887, s. 6 . 1 8 .L.R. Cr. 
64 = 8 Cc. L.J. 182. 

Sec BOM. ACT IV OP 1887, s. 7, 22 B. 745. 
See BOM. ACT I OP 1890. s. 5, 17 B. 184. 

See M\D. ACT HI OF 1889. sa. 3, 6 and 7, 
18 M. 46=1 Weir 919. 

See Mad. ACT III OF 1889, as. 6 and 7. 1 
Weir 918, 

See Cbim. Pro. Code. 1898, as. 102, 103, 3 

L. B.R. 229 = 4 Cr. L.J. 390. 

Common Intention. 

See ABET.MENT. A.W.N. 1887, 95. 

See PENAL Code. s. 34, U.B.R. 1907, 
Third Quarter, Penal Code. 5 = 7 Cr. L.J. 
205 = 14 Bur. L-R. 264. 

Deoeased struck by hatobet by one accused— 
Another accused adbaequentiy striking him— 
Murder—No common intention to commit— See 
PEN.aL Co'DE, ea. 34. 302, 5 8,L.R. 247 = 15 
Ind. Cas. 810= 13 Cr. L.J. 538. 

—not inferred from a fatal blow by one of the 
several assailants—See PENAL CODE, as. 34, 
302. 304, 393.326, 16 0.0. 19=19 Ind. Cas. 
497 = 14 Cr. L J. 241. 

Puniahment for murder in absence of—See 

SENTENCE — Capital Sentence, l.B.k. 

1872—1892. 502. 

Common Object. 

See Unlawful Assembly. 

See charge-Form op Charge. 21 0. 

827. 

S-e Charge to Jury—Misdirection. 
4 0.W.N. 196, 9 Bom. L R. 153 = 5 Cc. L.J. 
168. 

See Grievous Hurt. Rat. Uo. Cr. C. 14. 

See Murder, 1 Weir 296. 

See Penal Code. ss. 34. 114. A.W.N. 1896, 
149. 

See PENAL Code, ss. 34. 141. 142, 147 and 
149, 11 Cr. L.J. 30 = 4 Ind. Cas. 700=6 

M. LT. 17. 

See PENAL CODE, 88. 71, 224, 225. 1 Weit 
34. 
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'Common Object— 

Sc9 PENAL CODE, 8.117, L.B.R. 1872— 
189-2. 275. 

Causing disturbances to a religious procession 
— Right of members ot community to pass in 
procession aloirg tho public streols—Assaulting 
members of procession—Riotmg— See PEN.ATj 
CODE. 88. U7, 296. 13 Ct. L J. 534 = 15 Ind. 
Gas. d06i 

See Penal Code. ss. 147, 323 . 325, a.W N. 
1831, 28. 

Sec PENAL CODE. ss. 149. 302. 436. 8 M L. 

T. 326 = 8 Ind. Cas. 399= 1910 M.W.N. 522. 

See Penal Code, ss. 323, U7. 13 CL J. 
329 = 38 C. 293 = 9 Ind. Cas. 963 = 12 Cc. L. J. 
169. 

See PRIVATE DEFENCE, RIGHT OP. 12 C. 
W.N. 579=35 C. 384 = 7 Cr. L.J. 374, 8 C L. 

J. 561=9 Cr. L J. 32. 

See Rioting. H C. 106. 3 C.W.N. 605. 5 
M.L-T. 265. 8 O.L J. 69 = 12 C. W. N. 344 = 8 
Cc. L,J. 129. 

Oommuoication. 

See Anonymous Communication. 

See Privileged Communication. 

See Defamation, ll O.W.N. 390 = 5 Cr. L. 
J. 160. 

CommutatloQ of Sentence. 

See SENTENCE. 

See Sessions Judge, jurisdiction of, 
Rat. Ud. Cr. C. 144 = Or. Rg. 1—10—1879. 

Company. 

See DISPUTE AS TO POSSESSION OF IM¬ 
MOVEABLE Property, 2i c. 9i5. 

Right of ebace-holders—Duty of auditors — 
Obeatiog—Qist of oSence—See PENAL CODE, 
«9. 420. 71. 6 But. L-T. 201. 

Liability of limited comoany to be oonvioted 
and punished -See Penal CODE, as. 462, 
486, 15 Cr.L,J. 337 = 23 Ind. Cas. 689 -7 Bur. 
L.T.116. 

Companies Aot. 

See AOT VI OP 188-2. 

Companies, Qai. 

See Bom. ACT V OP 1863. 

Ooraparlson of Native Seals. 

See Evidence—General. 6 W-R. Cr. 5. 

Comparison of Slgnatores. 

Testimony of single witness—Ooe kind of 
ooeroboraiion—See False Evidence. 6 W.R. 
Or. 98. 

Compartment. 

See ACT IX OP 1890, s. 110, 34 B. 293-1 
Bom. L.R. 686. 

70 


Compensation. 

1. —Gf.nerxl. 

2. - To ACCUSED. 

3. —To COMUI-AINANT AND HIS RELA¬ 
TIVES. 

See CuiM. Pro. Code. IS98. ss. 250, 545. 
See Damages. 

-1.—General. 

( 1 ) — 7(j rtccu«t-(?, Jt’/jfu ato'iril'iblc — Casetti- 
able only by Sessions Co'trf —Wbero a case 
ordinarily triable only by a Coact of Session is 
tried bv aMapistrite empowered under s. 30, 
Ctini. Pro. Code, the Magistrato is not compet¬ 
ent tn award compeu..Htion. CROWN v. Q.ADU, 
26 P R . 1902. Cr. = 139 P L R. 1902. (U P. K. 
1902. R.) 

(2) ~-Crim. Pro. Code (1882). s. 250—Com- 
prni.ifiou ivhen awardnble -—S. "250 of the Code 
auiborizes tho payment of compensation in 
eases wbero tho accused has been acquitted under 
s. ‘245. after tho whole of tbs ovideoco in the 
case has been recorded. QuEEN EMPRESS v. 
PaNDU valad GOPALA, 10 B. 199. 

(3) —S 250. Crim. Pro. Code—Compensation 
when awatdable .—S. 250, Crim.Pro. Code, can 
only be applied when the disebargs or acquittal 
is legal. QUEEN-EMPRESSv, MaUNG TUN 
IIALA, 1 L B R. 44. 

( 41 —Compensnfiou when nwardable.—lt is 
sufticient to support an award of compeosatiou 
under s. 209, Crim. Pro Code, 1372. if the 
complaint is frivolous or vexatious. The latter 
is a question of fact for the decision of the 
lilagistrate bv whom the complaint is 
investigated. In re MUNISAMl MUDALI, 2 
Weir 319. 

( 5 )—Conipensafion when awardable.— It is 
only upon an acquittal under s. 245. Cnm.Pro. 
Code. 188-2, after taking evidence for the prose¬ 
cution or under s. -2l7. upon tho default of the 
complainant to appear, that an order ofeompen- 
satino, under B.'250, can be mado. An order 
awarding compeoeaiion by a Magistrate on 
refusal to allow the complainant to withdraw 
the prosecution is not a valid order. ALI 
AHMED V. NaTHU. 14 P.R 1894. Cr. ; GULab 
V. SANT RAM. 14 P.R. 1884, Cr. Note. (24 P. 
R. 1883. Cr. R.) [R-. 13 P.R, 1865. Cr., 19 P. 
R. 1888, Or] 

l&)—Coinpensalion when awardable—Practice 
and proerJure.—What the Code oontemplatea 
and directs is that, before making an order fox 
the payment of compensation, the Magistrate 
shall record and consider any objection which 
tbeoomplaioant may urge and shall state in 
writing, in his order of discharge or acquittal, 
bis reasons lor awarding the oompeusation. 
The order directing payment of compensation 
is to be embodied in the order of disobarge ox 
acquittal. The Code does not contemplate 
that a Magistrate shall acquit the accused and 
shall thereafter hold an informal inquiry for 
the purpose of satisfying himself whether the 
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Compensation —continued. 

— I. —General— continued. 

rompi iitit wis or was not frivolous or vexatious 
Kashi N >tii (Iopal v. Zincke. 14 C.P.L.R. 
37. Cr. [H., l5Cr. L.J. i!y0 = i!:j Ind. Cas. 49S 
-10 N.L.ll. 8.] 

(7) — Co)npensf2lio7i, when aiuardable—Penal 
Code, s. 32S.—An award of comrensalioo to an 
accused person under s. ‘2t0 m»v be Ifcal, 
where, on a complaint under s. 3i3. I.l’.C.. the 
Magi.sirate has proceeded under s. Ho;^, and 
Ch, XX of Grim. Pro. Code. KlMl'llESS v 
SAMW.aN BlNGli, 31 P.R. 1886. Cr. 

(8) —Co/«pe7iS(7fton when nwardable—Penal 
Code, ss. S'iA ajid 35‘2.— Where a Magistrate 
ordered summoiiH to issue to the accused on a 
charge for an efience under s. 323, I.P.C.. hut, 
after examining two witnesse.s lor the profecu' 
tioD, altered the charge to one for an oflcnce 
under s. 352. and evcmiiiillv acquitted the ac¬ 
cused and awarded compensation, held, that the 
Magistrato was not (Miupeicnr, to award com- 
pansation. as bo could not apptv the procedure 
prescribed in Ch. XX. Criin.' Pro. Code, as 
the summons in the ruse wa-; issued for an 
offence punisbablo with mor- Mian six moutb-A’ 
imorifonment. Emphess v, GhuL.am Hos MN 
17 P B, 1867, Cr. 

( 9 ) Conipe^inafion. ichcn awurdablc — Crim, 

. ® Code, 1872, n. '.^Oy— Of'wr unde* the see- I 
/jon. —The compl.ainani charged four persons I 
with d.imaging his crop^ hv pasturing sheep 
on them and with having foroinlv rescued the 

sheep when he was taking (hem to the pound. 

The subordinate lilagistrate trying the case 
oisinis^cd th© charge as untrue aod vexatious 
and, under s. 209, Cr^m Pro. Code. 1872, 
awarded compensation to the accused persons. 
Tho District Magistr.iic, b*tug of opinion that I 
there was evidence to show that damage was 
caused to the complainant, and that be bad 
valid reasouH fer ebareing iboaccused, reported 
the case to the High Court. The High Court I 
agreed with the Magistrate in much of his 
estimate regarding the merits of the case, and 
held that, under the circumstances of the case, 
there was no suinciont justification for an order 
under s. 209, In ie complaint of SAHNaM, 
A.W.N. 1881, 167. 

(JO)—Orrfer of compensation, when (o be \ 
‘made,An order of compenj^atioo under s. 209 
oi tho Crim. Pro. Code, 1872, cannot be made 
until all the evidence in support of the com- 
plaint is heard. Where a o^mpUiDt is preferred 
by a person as the karinda of another and the 
ofienoe falling within the «^cope of s, 209, Crim. 
Pro. Code, 1872, relates to the karinda himself 
and not the latter, no order for compensation 
can be made against the latter. JUGUOHAN v, 
SheOBALAK, A.W.N. 1882, 116. 

ill)—When can order as to coynpensalion be 
made. —An order for compensation can only be 
made upon an acquittal. EMPRESS v. DURGA, 

A W.N, 1683, 237< 

(l2)--Compensalicn to accused— WJten award- 
able* It 18 not competent lor a Magistrate to 


Compensation —continued. 

-1. -General—conlinwjdZ. 

award compeosatrou to the accused in a trial 
bold under Ch. XVIf, Crim. Pro. Code, 1872. 
Empress v. jokii.an, a,w.n. 1881,161. 

(13,-Crim. Pro. Code fl872), s. 209 ( = 3 . 250 
of (he Code of 16&8 )—of the section-^ 
Award Of couipensadon- Po7cer of appellate Court. 
—The special provisions of s. 209 arc applicable 
I only in the case of original trials under Ch. 

1 XVI of the Code. The award of compensation 
by tho appellate Court is illegal. HIGH COURT 
ProckbdinGS, 27T1I Feb., 1875, No. 488, 2 
Weir 314 = 8 M.H.C. App. 7, 

Pro, Code. s. 250, when applic> 
able —Com 2 )insalion 7vh€7i awardable. —S. 250 
applies only when a person is charged with an 
offence triable by a Magistrate. But where the 
accused is charged with an offence exclusively 
triable by a Court of Sessions, a Magistrate is 
not competent to award compensation In re 
POLIGADU, 2 Weir 3J3. 

(15) — Crim. Pro. Code, s. ^50 —Application of 
the section.—Q, 250 of the Crim. Pro. Code does 
not apply whore the oileoce is not one to be 
dealt with under Cb. XX of the Code. In the 
matter of the complaint of HaRBANS. A.W.N. 
1885, 45. 

(16) — Crim. Pro- Code fi872). s. 209—Cow- 
pe^isation in rcarrayxt case. — h> a warrant case, 
no ermpensatioo can be awarded under s. 209, 
Crim. Pro. Code. 1872. EMPRESS v. ANGNU, 

A W.N 1881, 154 [R.. A.W.N. 18^1, 161.] 

(17) — Crim. Pro Code, s. 260—Su?nnio)is case 
— Compensation. ^ S, 250, trim. Pro. Code, 

1882, roUios tn summons cases and to 
warrant cases. NIAZULLAH v.NaJJU, A W.N. 

1883. 130. 

(10)— Crvn. Pro. Code (18981. s 250—Sco??e 
ot the section — Public Oj/icers.—Tho Legi>l-trure 
does not inteod tbai pablio ofiieers or depart¬ 
ments should bo exempted from the liability to 
make compensation for vexations and frivolous 
complaints. NARASAYYAv. RAMADAS NAIDU. 

2 Weir 317. 

(19) —Cfim. Pto. Code (1898), s. 250—Com- 
plaint by public servant — Compcnsaticn.— 
Where proceedings are instituted on the infor¬ 
mation of a public servant, and an officer 
subordinate to bim gives evidence in ihecaso, 
an order directing the latter to pay compensa¬ 
tion to the accused is not pr‘‘per. KH^SIM 
Sabib V. Das.ari Ramudu, 2 Weir 318 

(20) —Crim. Pro. Code (1882), $. 250-Recorf 
of folxce constable—Acquittal of accused—Com- 
pensofiOH.—Where a case has been reported by 
a police constable, and the accused is acquitted, 
held that the Court is not competent to order 
the police constable to pay compensation to 

Empress v. Durga, a W.N. 

1883, 257. 

[^i)—Withdrawal of complaint in a com* 
poundable case — Compensafion.—The with- 
inawal of the complaint under s. 948, Crim. 
Fro, Codei 1882, on the composition of tb^ 
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I Compensfif/on—continued. 
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oSence under s. 345, does not preclude tbo 
M^iRistrate from directing the ooniplainant* to 
pay compensation to the aocu'^ed under s. 250, 
Cnm. Pro. Code. HIMMaT SlNtUl v. BUKHTA- i 
AVAR, 24 P.R. 1883. Or. [i?., 19 P.R 13^8* Cr.J 

(22) —Crim. Pro. Code (1372)* 200, 210- 

Ccise alloired to be uiih'irmvn —Cnmpons<tf:r>i to 
accused. — Ueld that tbc order of a M«Ristrjile. 
awarding compensacioo to the accused, under ^ 
8. 209. Ccim. Pro, Code. l^^72, in a case which 
he had permiited to be withdrawn under s. 210, 
was illegal. DFIU S.AHAl v. DaLSINGAU RAI. i 
A.W.N. 1881, 155. 

(23) —Acceptance of razintma MUfftdratrnif; a 
complaint — Compens'i/iou.—NYhere a ^[lgis• 
trate accepts a razin'^via so lar as to stop the 
case against the accused, ho sh*^uld not treat 
the case as one dismissed on the monls and : 
award compensation wiibout giving the com* t 
plainant ao opportunity lo orove bis case. 
SlTAIi DAS V, ANOKllA, 56 P R. 1887, Cr. 

(24) —Cfcss CO wtp In in/.s—Compensation (o the ^ 
acevsed in the one case and finino (he complain- 
nut m the first case as the accused i)t the 
second--Validity. —When two pci sons prefer 
oro&S'Complaiuts of assault, the Magistrate may ; 
dismiss the complaint of nno of them awarding j 
compcu^alion to tbo other, and may also 0nc \ 
him in iho cro<'*Cise. It d^os not amount lo 
fining twice for the sinie on''nce. PitUDOO ^ 
Dy.all V. MOOKHa. 26 P-R 1869. Cr. 

(25) -Crim. Pro. Code. Act X of 1882. s. 250 
^Absence of complainant. — Wbore. on iLe ^ 
absence of the cotuplaiuant at the bearing, a 
Magistrate dismissed a complaint, acquitted 
the accused aod. holding tbc complaint to bo of 

a frivolous nature, awarded componsation to 
the accused. Juld thai the order was legal. In 
the matter of the complaint of "iilVS.KUilS KHAN, 
A.W.N. 1664. 115. 

(26)—Crim. Pro. Code (1898), s. 250—Pri- 
bolous complaint ^-JuTisdiction^Complaint dis- 
misfcd wUhoul issue of process.—8. 250 is oot 
applicable to a ca^o in which a oompUint is 
dismissed wuhout any process being issued for 
tbc attendance of the person sgaiust whom 
such compUiot is made BHAQWAN SlNGII, 
V. HARMOKH, A.W,N. 1906. 306 = 4 Cr. L J. 
451 = 29 A. 137. 

(27) —Friuoloii.^ and vexatious complaint — 
Compensation.—Where a Court awards com* 
pensatioo under the provisions of s. 250. Grim. 
Pro. Code, 1698, tbe person against whom such 
compeoeatioii is awarded may «bow cau^e, with 
reference to the evidence aheadj recorded, why 
the complaint should not beheld to be frivolous 
or vexatious, and why compensation should not 
bo awarded ; but the section does not require 
that separate proceedings should be held and 
fresh evidence taken. Quben-EMPBESS v, 
OHIRAOH ALI. A.W.N. 1898, 198, 

( 28 ) —Judicial officer — Mistake — Vexatious 
aonduct—Crim. Pro. Code. e. 270. — Where a 
judicial officer from ovet^aoxialy for tbe due 


admini*;triticn of justice in his Court a 

inisiako in tiUing step^ against p irtics. whose 
ennduot ippcars lu obstruct the course of 
justice, somewhat too lia-^iily arul without duo 
circuin'^pcction, it ii^^t to be pfe«*uiilod that 
he had acted vex itiuu'*lv. m ihc ‘^enso oi 2i0 
of the Criin. Pro. isbl. or nth-rwi^o than 

in perfect go ld faith. ^ a^ to ju^nly an award 
of coiupon^atinn to th * pir^ 'n who w^'* prose¬ 
cuted by his clircctiniis. /\NON\M()^’s. 13 W. 
R. 506. 

(•29)-S. 270. Crim. /Vu. C.mV. 
of—Complaint being fiivolous and lerodnus^ 
(\}mi‘i'nsatxon‘ —S. 270. Crim Pro. C)d'\ ap¬ 
plies only to cases punishable only with tine ot 
with iinprisoninent not exceeding six nimtbs. 
Compens•tian t * iho accused for a (nvdoas 
andvi'xa'ious compl iitit, of hurt is not, there- 
lore, Hw^roahle. Kion CniilT intOCRRO- 
INGS, 4TH Nov. 5 M H C. App. 40. 

(:3C1 —Gnm iVa. Code. 210 —Nature of 
cfhnce—Complaint bfinq vexatious.—'Nn**tc a 
complaiuaijt prefers throe charfc:ts of t‘.ree uis- 
lincc ofToiJCOS, two of which arti efIonre*i triable 
under Cb. XV of the Code of Crirnimd 
dure, A Magistrate may award amende to tbe 
accused under s. 270 ol iho Code, if he considers 
ibo charge with reference to tbe caries under 
Ch. XV to have been vexiMoua MODHOO* 
SOODllUN GHOSK V. JOYRAM HAZUAH, 13 
V^R. Cr 39. 

accused for fnvolous or vexatious 
complaint — Deaf It <f accui»ed .—Whore a Magis¬ 
trate awarded corapeusation to an accused, 
under 0. 5C0, Criiii Pro. Code, IHS2, the com¬ 
plainant aoplied to the High Court, under 

433 and 439. Cnm. Pro. Code, for revision 
of that order. Held that, as tbe accused had 
died, no order could ho madf , as nnijp could be 
passed to tbe prejudice ol a person who could 
not he served with a notice. GOViND.A v. 
Kekh-vVRAO, Cr. Rg. 6 of l893 = Rat Uci. Cr. 
C. 634. 

{ti 2 )^Failure to substantiate charge—Com- 
mifr.it of prosecutor for false evidsnee—Act XXV 
of 1861, s. 270—X of 1872. s. 209 —When 
a prosecutor fails to substantiate hi9 ebargn by 
making contradictory btatemcot^t the Magis¬ 
trate. who tries the ca'^o under Ch. XV of the 
Criminal Procedure Code, can award compen- 
; sation to the acoused, altbouah be coininRs the 
; prosecutor to take bis trial on a chargo of giving 
^ false 8vjd^DCe> QUBEN v« RUPAN RaI, 6 B«L. 
R 296 = 15 W.R. Cr. 9. [Apph. d2 C. 586; 
ft., 30 C. 123. P.B.. 2C C. 181, 21 M. 237.] 

(33)—Crtm Pro. Code (1832), s. 250-Case 
instituted on complaint —Compensation to ac^ 
Closed.—Where, upon a complaint to the police, 
tbe latter make ao enquiry and send the case 
for trial, tbc case ie not iosMtuted " upon com¬ 
plaintwithin tbe meaning of 0. 250 of the 
Code. In such a case, therefore, the Magistrate 
ia not competent to award compensation to tbe 
accused. ISHRI v. BAKH8HI, 6 A. 96»A.W.N. 
1868, 224, [F., 7 M. 563.] 
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-1 —General—coniinwed, 

(341 —Crrm Pro. Code (1861). s. 270 (s. 250 
of (he Code of 18U8) —Complaint against a venon 
as being of a dad characler —Com^en$a/iou.—A 
ccuipUfnc m-ide against any person that be is 
a p‘.'r'<on of bad character or repute is not a 
compUiDb of such a nature, that, if the ^lagis- 
tcato distnisfos the complaint as frivolous or 
vexatious, be would bo competent, under 8. 270, 
Criiu. Pro. Code, 16G1, to award compen^atioD 
fioru the complainant to the accused. QUBBN 
V. BAL KlSHAxV, 2 N.W.P. 447. 

(35) — Crim. Pro* Code (1398), $. 2b0 ^Com¬ 
pensation order by an appellate Court—lUcgaL 
—The legislature iDtondod that only the Mngis* 
trato. by whom a case is in tbc first inatance 
beard, can pass an order under s. 250 of tbc Code. 
It would be inconvenient if, when tbo tribunal 
before which the c^se is beard finds a charge to 
be proved, an appellate tribunal, when reversing 
that finding, could pass an order for compen¬ 
sation on the ground that tbc accusation which 
was established in tbe Court below was cither 
frivolous or voTatious. KING-E:\IPEROR v. 
CHITTAK. 3 A.L.J. 382*28 A. 625 = A.W.N. 
1906. 14S = 3CrX.J.44l.[Dis.^, 14C.VV.N. 212 
*11 Cr.L.J, 46*5 Ind. Cas. 72 ; li,. 14 C.L.J. 
437 = 16 C.W.N. 10.] 

(36) —S. 260— Powers of axpellate Courf.—An 
order for compensation under s. 250 cannot be 
passed by an appellate Court. Hari Chandv. 
Fakir Sadrudin. 3 Bom.L.R. 841. [R.. 39 0. 
157 = 14C.L J. 437*16C.W.N. 10 = 12Cr.L.J. 
529 = 12 Ind. Cas, 297.] 

(37) -^Crim. Pro. Cede (1898), ss, 250, 423 (1) 
{d)—Compensation for making a frivolous or 
vexatious complaint^Appellate CourVs power 
to award — S. 423* snb-s. I, cl. (d) —Power of (he 
appellate Court under, —An appellate Court c<in 
pass an order against the complainant, award¬ 
ing oempensation to the accused under s. 250* 
Crim. Pro. Code. Such an order may very rea¬ 
sonably bo regarded as a consequential order 
within the meaniog of s. 423, sub-s. 1, cl. (d>. 
KABl SINGH V. TUFANI DHANUK, 14 C.W.N. 
212 = 6 Ind. Cas. 72 = 11 Gr.L J. 46. |28 A. 625 
Diss.) [H., 14 C.L.J. 437 = 16 C.W.N. 10.] 

(38) —C?:m, Pro. Code (1861), s, 270— Com¬ 
pensation on frivolous and vexations complaints 
— Fine,- Fines on complainants, as compensa¬ 
tion to tbe accused on frivolous and vexatious 
complaints, are awardable only in cases triable 
by Magistrates, in which a summons on com¬ 
plaint shall ordinarily issue REG v. YeL- 
LAPPA bin MuDAKAPPA. 1 B H C, 181. 

(39) — In what cases can Sdagistrate award 
compensation. —A n order awarding compensation 
to tbe accused under 8. 270, Crim. Pro. Code, 
1861, can only be made in cases triable by Magis¬ 
trates ID which a summons on complaint shall 
ordinarily issue. Req. v. RamjI valad DAJI, 

5 B.H G. Cp 12. 

(40) —Crim. Pfo. Code (1898), s. 250—ice 

accused intperaftiie.—An order, awarding com¬ 
pensation to be paid by the oomplainaDt to tbe 


Compe/7sar/o/9—continued. 

1.—General—confin«e<i. 

accused under s 250, Crim. Pro. Code, should 
not be passed without notice to tbe complainant 
and without considering any of the objections 
the complaioant may have to urge, ImPERATOR 

V. Achar. 2 S-L.R, Cp. 4*10 Cr.L.J. 220. 

(41 A 42)—Crim. Pro. Code (1898), s. 250— 
Omission to cofuply with procedure — lllegalHy — 
Not an irregularity,—Hofore making an order 
under s. 250, Crim. Pro. Code, the Magistrate 
is required to give the complainant an opportu¬ 
nity of objecting, and to record and consider 
such objections. It b)s been held repeatedly 
that the above procedure enjoined by s, 250 is 
imperative, and omission to comply with it in 
not merely an irregularity, but an illegality. 
CROWN v, Jktho, 2 S.L.R. 14, Cr. = 10Cr.L J. 
229. [R., 15 Cr.L J. 504-7 S.L.R. 123 = 24 

Ind. Cas. 592,} 

(431—Crini. Pro. Code (1898). s. 250 —Frino- 
/owsor — Eju>dem generis— com¬ 

plaint not frivolous or vexatious. — Beld, that 
the word vexatious'' in b. 250 of the Code 
must be read as cjusdem generis with “frivo¬ 
lous.*' Both tbe words apply to that class of 
cases in which the aid of the law has been 
heedlessly invoked. And, therefore, where a 
Magistrate bolds tbo complaint to bo false or 
needless, he cannot award compensation under 
this section. KING-EMPEROB v. JETHOMAL, 
9 Cr.L J. 235 = 1 S L.R, 12, Cr 

(44) —Crim. Pro. Code (1898). s. 250— False 
charge — Vexatious —Compensation — Discretion 
of trying Maghlraie. — Ueld. that tbo words 
“frivoloud” or “vaxatious*' used io s. 250 
are not used ejutdetn generis, and where a 
Magistrate holds that a complaint is not only 
false but vexatious, ho bas a discretion to 
award compensation, if be is of opinion that 
public policy docs not necessitate the sanction- 
iog of a prosecution against tbe complainant, 

Crown V. Noto WD^ Moledino, 9Cr.L J. 
268. F.B.= ! S L R. 28. Cr. 

(45) — Crim Pro, Code (1898J, $s- 250, 438 — 
P^nal Codit s« 497— Adultery—Discharge of 
accused by Magistrate not comvetent to try— 
Comptnsation — lUeoalilij — Reference tinder 
s* 438, Crim. Pro- Code—Grounds of reference 
to be staled —A Magistrate, by whom a charge 
under s. 497, Penal Code, is not triable, but 
who enquires into a charge of adultery and 
discharges tbe accused on tbe ground that no 
case is made out against him, cannot award 
compensation to tbe accusedunders. 250, Grim- 
Pro, Code, A reference to tbe High Court 
under s. 438, Crim, Pro, Code, should contain 
a brief abstract of the case and the grounds of 
tbe reference. In re KesaVA PANDA, 9 Cr.L.J. 
602*2 Ind, Cas. 159. 

(46) —Criw. Pro. Code (1899). s. 250—Award 
of compensation by Divisional f irst Class Ma¬ 
gistrate —Poit'ers of revision by District Magis¬ 
trate — Jurisdiction —Pentsion by District Afn* 
gislrate of an order of discharge —Procedure#— 
The Dietriot Magistrate baa no power to revise 
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the order of a subordinate First-Clas^ TSUgistrato 
awarding compensation under s. ^60. Crim. 
Pro. Code. Whore a District Magistrate is 
askod to revise an order of a Divisional Magis¬ 
trate discharging an accused person, and at ibo 
same timo directing the complaioant to pay 
ccmpcn«armn to the accused under s. ‘^50, 
Crim. Pro Code, the proper course lot the 
District Magistrate to adopt is cither lo decline 
to interfere, or, if be thinks interference neces¬ 
sary, to refer the tnattcr to the High Court, 
which can deal both with the order of discharge ! 
and with the order for the payment of compen- 
sation. DANDAYUTHAPANI SHOblNOAN V. 
Therumalai Sholinoan, 4 ind. Cas.SSS. 

(47) — Crim, Pro, Cede (1898), s. 260—Older 
for compensation for false cliarge—Power of re- 
t^ision by Sessions Judos.—The Sessions Judge 
has no power to interfere in revision with an ' 
order of cocopeosation passed by a First Class 
Magistrate, under the provisions of s. 260. 
In re PITAMBAR DWARKADAS, 7 Bora. L.R. 
89B»3Cr. L.J. 88. 

(48) —Critii, Pro. Code (1898). s. 250—Fafee 

and vexations conipfainf ^Order o/ compensation 
—The order passed at the same time as the order 
0 / discharge, —A lilagisirate, in discharging an 
acoused, recorded, at the same time that be 
ordered the discharge, his conclusion that the 
case was one in which, subject to any objection [ 
that the complainant might urge against the 
direction, the complainant ought to be ordered 
to pay componsatioo for making a frivolous and 
veialious complaint. He, then, as required 
by s. 250 (a) of the Code, recorded the com* 
plainant’b objection, and added, under cl. (6) of 
the section, to bis order of discbargCi a direction 
that the complaiaant should pay compensa¬ 
tion. Held, the procedure adopted by the 
Magistrate was a suCheieDt ccmpliaoce with 
the law as enacted in e. 260. EMPEROR v. 
PUNAMCHAND HiRACHAND, 8 Bom. L-R. 
817=4 Cr.UJ. 423. [F., 36 A. 13*2 = 12 A.L. 

J. 143«l6Cr.LJ. 198 = 22 lod. Gas. 977, 15 
Of.L.J. 604 = 24 lod. Gas. 592 = 7 S.L.R. 123 ; 
B.* 10 Cr,L.J. 220 = 2 8.L.R. 4, 14 Cr.L.J. 48 
= 18Ind Gas. 272=16 P.W.R. 1913, Ce., 99 
P.L.R. 1913.) 

(49)^CrM. Pro. Code (1898), ss. 250 and 345 
—Fafse or vexatious charge —Compounding of 
o^eitces—Procedure,—An onquiry as to whether 
a charge ie not frivolous or vexatious, under 
8. 250 of the Crim* Pro* Code, can only be in¬ 
stituted foe the purpose of deciding whether 
compensation should be paid to the accused 
person. Proceedings under a. 260 are inappli¬ 
cable whore the accused person has himself by 
agreement with the prosecutor, arrived at a 
eettlement, and been a party to the compound¬ 
ing of the ofloDoe. In re HabkiSaNDAS HABI- 
DA8. 10 Bom, L.R. 1036 = 9 Cr.L.J. 186. 

(60)—Criw* Pro. Code (1882), ss. 248, 350— 
Withdrawal of complaint—Acquitlal^Compen- 
safion.—Since s, 260 of the Crim, Pro. Code, 
applies only to acquittals under s. 346 or e. 247 


Compensation —continued, 

——1.—General—coiUinucd. 

of the Code, compmsation cannot be awarded 
in a OiifsC of HC<|Uitlal uiulor s. 24^ on the with¬ 
drawal of H ccnnplaini. MO!<C) IvKISHaNA v. 
YKsnw ANTK SO, Rat. Uo. Cr.C.462 = Cr. Rg. 
21 of 1369. 

Code (ISO^). s. 250— 

I Dismissal of complmnt fnhc otui lexotious — 

, Order for coinpen^^ation, irltefhtr valid— f'cnal 
> Codecs. 211.—NVlnrc sv diKmis^od 

a complaint as faUc and vexatious, on finding 
that the c^inplainaiit, will) mient In cause 
injury lo the accused, instuuled tlu* proceed¬ 
ings against bmi, knowing that ihorc was no 
just and lawful ground for such procccdii g or 
charge, and passed on order for ccmpen'iation 
tn bo given to the accused, held, that the 
Magistrate did not oxerci. e h proper discretion 
in awarding Iho compensation and that the 
Magistrate would be at liborly, if be svas so 
advised, to institute proceedings under s. 211» 
Penal Code. KlNA KarMAKAU v. PREO NatH 
DUTT, 29 C. 479. [Diss.y 15 C-P L.R, 194 ; 
i?., 27 M. 59,J 

(52) — Awardable by order of discharge or 
aequittnl. is the plain direction of the law 
that the award of compensation shall bo made 
by the order of discharge or acquittal. After 
the completion cf the order of discharge or 
acquittal, the Magistrate is/unefus officio, and 
bo caoDOt re-open the case to pass an order 
under s. 250, Crim. Pro. Code. QUEEN- 
Empress v. abdul Karim, L.B R. 1893— 
1900. 528* 

( 53 ) —Order of compensation to accused—Ab¬ 
sence cf complainant when Magistrate J^asses 
order acquitting accused — Procedure— Crim. 
Pro, Code (1898). s. 260.—Where a Magistrate 
inteuds to award compensation under s. 250, 
Crim- Pro. Code, 1898, bis proper procedure 
is to stay delivery of judgment till the com¬ 
plainant bas alated bis objections under s. 250 
and tbo Magistrate has recorded bis reasons. 
If the accused are in custody and the Magis¬ 
trate intends to acquit them, but is unable to 
pass an order of acquittal because of the absence 
of the complainant, they should be released on 
their own recognizance till tbo rcquirementa 
ofs. 250 are complied with. Queen-EMPRESS 
V. NGATUN Hla, L.B.R. 1893—1900,568. 
(L.B.R. 1893—1900. 528, B,) 

{^i)^CTim, Pro. Code (1898), s, 250—Scope o/ 
the section — Compensation—Order agatnst a 
police officer, —8. 260 is limited to cases insti* 
tuted by complaiots as dehned in the Code or on 
information given to a police officer or to a 
Magistrato. A Magistrate has no power to 
order a police officer, prosecuting a pereon in 
his capacity, as such, to pay compensation, 

8YED Bahadur Adi v. Nub Mahomed, 7 c. 
w.N. 206, 

(55)— Crim. Pro. Code, s. 260 —Scope, and 
applicability of—Order of compensation against 
police officer,— 250 is inapplicable to the case 
of a complaint lodged by a police officer acting 
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Compensailon —coDtinued. 

- 1 . —General— coniimied. 

a$ ?ucb. SHEOI^ARAN OJHA V. NUNMONIA 
I>0SIIAD, 5 C.W.N. 370. 

(56) —rvirn. Pro. Code, ss. 4, 2^0 ^Power of 
Mrtoistratc to aicard compensation^Pohee rf/lcer, 
— Ar» accu^iaHnn, made to a police nrticer, who 
hike*^ a ction upou it aod lays the matter before the 
Magistrate with a charge sheet, canoot be said 
to be a case instituted upon complaint. In such 
a case, the Mapistr^te has no power to award 
compensation under s 250, Crim. Pro, Code. 
QUEEN-EJJPUESS V POLAVAHAPA. 7 M. S63. 

(57) —Cfjju. Pro, Code (I89S),5. 250— Vexa¬ 
tious coniplahil—to the accused^ 
order for — Heasons, su(/iciencyof .—A Magistrate, 
in ordering the complainant to pay compensa¬ 
tion to the accused under s. 250. ou the ground 
that the ccinplainant's case i« vexatious, should 
state bis reasons why he thinks the complaint to 
be vexatious aud should also Blato in bis judg¬ 
ment tbo facts of ihc case with a criticism of 
tbo incidents involved in it The statement 
that, in hi;* cpioion. tbo prosecuiion evidence is 
highly unsatisfactory and that, upon tbo evi¬ 
dence and ihe writtcu statement and docu¬ 
ments, he has no hesitation in spying that the 
case is vexatious is not snflieient. AMJAD ALl 
V, ASHRAl' ALI. 10 C W N. 544*3 Cr.L J. 390, 

(58) —Crim* Pro. Code (1882). s 250—Frivo¬ 
lous complaint of ilUgal setzure of cattle — Cattle 
Trespass Act (I of 1371).—The illegal seizure of 
cattle under colour of Act I of 1871 U not con¬ 
stituted an cffcnco under that Act or other¬ 
wise. and, tbereforc. a Magistrate is not compe¬ 
tent to award compensation under s. 250, Crizn. 
Pro. Code, to the accused on a frivolous and 
vexatious oomplaiot in respect of such alleged 
illegal seizure. PlTCHl v. ANKAPPA. 9 M. 102 
*2 Weir 315. [i?., 18 A. 353*16 A W.N. 98; 
P.. 13 C 304, 23 G. 248.] 

(69)—Crim. Pro, Cotie(1882)* ss. 250262— 
Applicability of $, 250 fosu^nmons cases, —S. 262 
renders applicable, in the case of summons cases, 
tried summarily, all the provisions of s. 250, and 
iu a)] ca^cs, whether tried summarily or not, in 
which a ^Ligistrato acquits and is also of opinion 
that tbo oompUlnt was frivolous or vexatious, 
it is open to him to award compeosaiion* 
Queen-Empress v. Basava* 11 M. 142»2 
Weir 814. (JS., U.B.R. 1906, 3rd Qr.. Grim* 

Pro. Code, 51 ] 

(00)— Crim. Pro. Code (1898), s. 250—Order 
for compensation to an accused person against 
whom a frivolous or vexatious accusation was 
instituted—Case instituted on information to a 
Village Magistrate — Discharge of accused — 
Validity of order for compensation.—Where a 
complaint was made to a Village Magistrate, 
who sent a report to the police and the police 
iuvestigated the case and submitted a charge 
sheet to the Taluq Magistrate, field, that an 
order for oompensation to be paid to the acoused 
on his being discharged was not validly made, 
inasmuch an ioformation was not given to the 
Magistrate^ as the word is used in b« 250, the 


Compensation—conimMod. 

-1.—General— continued* 

VilUge Magistrate .lOt being a Magistrate with¬ 
in the meaning of that section. KinG-Em- 
PEROR V. ThaMManA REDDI, 25 M. 667 = 2 
Weir 318. [F. 13 Cr L.J. 29=13 lod. Gas, 221 
= 22 M.L J. 138=1911, 2 M.W.N. 558=10 M. 

L. T. 550 ; 15 Cr.L.J. 431 = 21 Ind. Cas. 167 

= 27 M.L.J. 37.] 

(CD —Crt7H, /Vo. Code (189S), s. 250—Order 
for compensation-^Discretion of Magistrate,^ 
The question wbpther the discretion given by 
s. 250 ba.s been rightly exercised must always 
depend upon the facts of the particular case. If 
the false charge is of such a nature that a prose¬ 
cution is necessary on tbo grounds of public 
policy, it may well be that a Magistrate would 
exercise his discretion wrongly, if instead of 
sanciinning a prosecution, be awarded com- 
pen.<atioD. If tbo false charge is one which does 
not render it necessary on tbo grounds of public 
policy that a prosecution should be sanctioned, 
a Magistrate, who makes an order for compensa¬ 
tion. cannot be said to exercise his discretion 
wrongly, lyxthe matter of RPDDI, 27 

M. 59 = 2 Weir 313. [R., 9 Cr.L.J, 263 = 1 8. 
L.R 28, CrO 

(62) —Crim. Pro. Code (1898), 250 (3), 422 

—Com;;ensafton, aypeal against order granting 
'^Notice to accused, necessity of* —In cases o£ 
appeals under s. 250 (3), Crim. Pro. Godo, which 
provide^ that there shall bo an appeal from an 
order under that section, it is necessary to give 
notice of the appeal to the accused, as he is the 
party prejudiced, if the appeal h** allowed and 
the order for comp(»nsation rescinded. AmBaK- 
EAGARI NAGI REDOI V. BAPAPPA OF MEDI- 
MAKKULAPALLI, 5 M X.T. 262 = 9 Cr LJ. 150 
= 19 M.L.J. 130 = 1 Ind. Cas. 79 = 33 M. 89. 

(63) —Crim. Pro. Code (1898), s. 250—/^on- 
compliance with the proutsions of $, 250— Order 
for compeHSufion.—Where a Magistrate does 
not comply with the provisions of proviso (a) 
to cl. (1) of s. 250, the order under s. 250, award* 
tng compensation, cannot be validly made* 
Narayanasami Mudaly V. Bukee Reddy, 

2 Weir 310. 

(61)—Crim.Pro-Code (1872), ss. 203 and 209 
( = s. 260 o/fljs Code of 1898)—Complainf of 
offence triable as warrant case—Validity of 
trying the case as SH7n?non$ case—Diesharge of 
ihe accused — Award of compensation, S. 203 of 
the Code enables a Migistrate, if, after farther 
examination of the complainant, be asoertaioe 
that the ofience is not properly described either 
in the complaint or in the summons, to convict 
the acoused on any other charge proved by the 
facts* provided it was triable as a summons 
case. Where the complaint and examination 
of the complainant and the evidence offered for 
the prosecution ebowed that the oSonces com¬ 
mitted by the accused were, if any, criminal 
trespass, voluntarily causing hurt, and abet¬ 
ment of causing hurt, held, that the Magistrate 
bad no power to try the case as a summons 
case, and to award oompensation under s* 209 
after discharging the aoensed. BOUU v» 
QUEEN, 6 M. 316. [R., 6 A.W.N, 460 
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-1.—Oeneral—continwerf. 

{Qo)—Crivi. Pro. Code {Act V of 1898). ^ 
250 —to acciised — [iesiitutijn 
on cancellation of order.—Wh^ix componsatjoii 
aw»>rded to an accused under 3. 250 of ibe 
Grim. Pro. Code has beeu ptid by the com- 
plaioant and the order awardioK it has hcoQ ! 
subsequently set aside, the compensation uiav 
be recovered ut^dcr 'i. .547 of ihe Code. Cuow N 
V. HlRA hand. 2 P-L R. 190J-29P.R 1303. 
Cr. tl2P.R, 1885, Cr.. A, 112. 2 IMi. 

1639, Cr., U P.R. 1902, Cr., i? ) 

(66) —Cnm. Pro. Code {Act V of 1898). 

S- 260 — Conipeusa'ton for frivolous com- 
plaint^Offence — Proceedings u)ider s. 107, 
Code of Criminal rrccedure» — A Magistrate 
is not competent, under h. 250, Grim. Pro. | 
Code, to award compeosaticn to a person ! 
against whom proceedings under s 107, Grim. 
Pro. Code, <are dropped, the proceedings not 
being a case in which a person is accused of an j 
oSence. CROWN v. K.vUR^, 9 P,L.R. 1903= I 
33 P.R. 1902. Cr (15 A. 865, Pd [/?., 12 P.R, 1 
1909, Cc.*l05 P.L R. 1909.] 

(67) —CoMipemafion tmder $ 270, Crim. Pro. 
Code (1861) and under a special /aw,—Com* ; 
peosation is awarded both under s. 270. Crim. 
Pro. Code, and under a special law (e g , Catilo 
Trespass Ac^). ALLA DlTTA v. SHBRK 
Mahomcd, 1 P.R. 1872, Cr^ 

(68) — Complaints under special late^Crvn. ' 
Pro. Cede (1861), s. 270.—8. 970 of the Code 
oi Crimiual Procedure does not apply to com* . 
plaints under a special law, but only to com* 
plaints punisbabU under iho Penal Code with 
imprisonment for a period not exceeding six 
months. QUEEN v. ABDUL AZEEZ KhaN, 
14 W.R. Cr. 36, 

(69) —Cum. Pro. Code (1398), s- 250—-Iwurd 
of compensationandits reasons must be contain^ 
ed i?i order of discharge,—In this case a Msgis* 
trate, alter discharging the accused while the 
complainants wore absent, procured theic.atteo* 
dance subsequently aud made an order award* 
ing compoDsation to the accused. He/d, 
that the order was unlawful as the M.4gietrato 
bad no power to pass such an order after the 
discharge of the accused, s* 250 of the Code 
requiring that the order awarding compensa* 
tioDwith the reasons for the same must bo 
contained in the order of discharge* The 
Magistrate ought to have simply adjourned 
the case, without dissbarging the^accused, with 
a view to procure the oomplainaDt’s attendance 
and to ask them to show cause against paying 
compensation and passed final orders in the 
case subsequent to those steps. NARPAT Rai 
V. Emperor. 87 P.R. IflOS, Cr. = i81 P L.R. 
1908=8 Cr. L.J. 123. [R., 99 PX.R. 1913 = 
14 Cr. L.J. 48 = 16 P.W.R, 1913 = 18 Ind. Gas. 
272, 18 P.B. 1918, Cr.] 

(70) —Cnm. Pro. Code (1898), ss. 250 and 
481—Compensation—Deafh of person applying 
in revision against order to pay compensation— 
Abatement of appikation^Whether his legal 


CompensaHon —continued. 

- 1. — General — continued. 

representatives can conduct application.— 
Where ccuipeiifj\li< n has been aw^irclcd under 
s, 250. Crim. Pro. Podc. and an for 

revi>ion ihi'* cTdcr lias t'oeu made, 

ponding which the ptlUik^iH'r dic>«. the applica¬ 
tion does not abaU. al.*--^. but can l)c pro.-.eciUDd 
by his local roprc^outHt»v»'s. PuKM SINOH v. 
Hiiolk. 24 P K 1908. Cr =9 Cr.L J 103 = 42 
P.W.R. 1908, Cr. (G P.U lS9:^,Cr., 16 IM<. Ib78, 
Cr,, D.) 

Improper ordtr fer couitcn^iitum.—A 
KarUun, atiached lo the establi^bniont of a 
Subordinate Court, reported to the Su^-JudKC 
of an ob«5truction to tbc orocution of :t wni of 
attarliinent of properly, and the l\tu>v :^eiu the 
etj^e 10 a First Cla^- Mair^tratc. The persons 
rvlicced to have ob^t^arted tho Kar/cun svero 
acouilled, a!id the Kafkun was ordered to pay 
compeni^ation to the accused. Held that tho 
order for compeusatiou was not proper, as tho 
Sub Judge and not the harknn should be 
regarded as tho complainant. In rc IvKSHAV 
LaksHMAN. 1 B 175. [2M., 12 Cr L.J 482 

*12 Ind, Gas. 90 = 21 M L.J. 814-^10 M. 
L.T 19l;//.. 1 R^m.Cr. C. 2:j7 = M B^m. L. 
R. nnG=i 1 Cr L.J. 1 =l& Ind. Cas. 145; D., 
Rat. Uo. Cr Cas. 309.] 

(7-2) — Crim. Pro. Code, Act X of 1S72. s. 209 
— Acquxtial—Compt'nsatxon. —Thw provisions of 
s. 209 of the Crim. Fro Code, as to the award 
of compensation on tho dismissal of a com* 
plainv, do not apply to an adjudication of 
acquittal Hegv. JEKISON, Rat, Un. Cr. C. 83. 

(73) —Cum. Pro- Code. Act X of 1882, sn. 250, 
212 — Acgu^ital—Condition for compensation .— 
Tbe word “acquitted ” in s«, 260 o( tho Crim, 
Fro. Cede, implies that there has bccu at least 
an inquiry to the extent required by s. 242 of 
tbc Code. Where the Magistrate dismisses a 
complaint and acquits tbe accused for tho non* 
appearance of tbe complaicjaiit, no order for 
compensation can bomada. ABDUL GHAFUIt 
V. L\LTU. A.W.N. 1891, 63. 

(74) —Crim. 2^ro Cods (1831), s- ii —Order 
for compensation — Form. —Where two persons 
were charged with tbeit and purchasing stolen 
property respectively, and tho former was con* 
victed and the latter was discharged on tho 
ground that be had no guilty knowledge, held, 
that tbe Magistrate was not competeut to soixe 
from the thief tbe money ho b^d with him and 
to pay it to tbs second accused hs part of the 
purchase-money paid by him. HIGH COURT 
Proceedings, 16th Jan. 1869, 4 M.H.C* 
App. 28. 

(75) — Crim^Pro. Code (1861), s. 4.i—Order of 
compensation—Form of.—Tho award of oompeo- 
satioo. referred to in s. 44 of tho Code of Crimi¬ 
nal Procedure, should be a part of tbe sentenoa 
and order made upon a conviction for an offence 
of the nature epeoified therein, and it should be 
found upon a statement of loss, damage or 
expenses, as tbe oase may be, asoortaioed at tbe 
trial. (^UBEN v. GOUE CHUBK DOSS, 11 V. R. 
Cr.53* 
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-1.—General —co?iiinuerf. 

{'iCy\-^Act I c/1671 iCaWc Tre^pass)^ $. *20— 
Comphinl of Ulegnl seizure of cattle — Compen¬ 
sation (o accusfd.whether can be ordered^Crivi, 
Pro. Ccdi> ss. 1 >a) and 250.—The illegal 

seizuro of cittle is not an ofiouco vvubin tho 
ine ining o( the Grim- Pro. Code, and the order 
for compenf^ation to the accused, under s. 250 
of the Code, cannot ho niado. KOTTALAN.XDA 
V. MUTHAYA, 9 M. 374 = 2 Weir 315. [F., C. 
248 ; 2?,, 10 A. 353 «16 A.W.N. 98. 23 0. 412,1 

(77) — Security proceedinos. — Proceedings 
under s. 107. Grim. Pro, Code, aro not in con- 1 
formity with the reouiremonts of s. 250, Grim. 
Pro. Code. CuO^VN v. KaUUa, 33 P.R. 1902, 
Cr.*^9 P.L-R. 1903. <15 A. 365. F.) fiJ., 12 
P.R. 1909.Cr.*105 P.L R. 1009.] 

(78) — Security proceedings —Crim. Pro. Code^ 
ss. 107 and 560 -C^mpeyisation.—CndoT s. 560, 
Crim. Pro. Code, iSSi, the Court is not com* 
peteot to award compens^cioa on the dismissal 
of a complaint under s, 107, Crim. Pro. Code. 
Natha SINGH V. Pal\ Singh, 4 P.R. 1896, 
Cr. [F., 154 P.L.R. 19i4 = 5 P.R. 1914, Cr.] 

(79) —Sec/irift/ procecdinos --Crwi. Pro, Code, 
ss. lOTfnnrf SOO^Compeyi^ation. —The provisions 
of 8. SCO. Crim. Pro. Code, arc not applicable 
to an application under i07, such prooeedings 
not bemg a case in which a person is '^acoused 
of an oflence.” HAZARI MAL v- MeMAN 
MAL. 16 P.R. 1893, Cr. [F., 4 P.R. 1896, CrJ 

(80) — Crim, Pro, Code, s$, 119 and 250, scope 
and application of* —To a fionl order passed 
under s. 119, Crim. Pro. Code, s. 250, Crim. Pro, 
Code, does not apply. JEY SINGH v. KanhYA, 
37 P.R. 1884p Cr. 

(81) — Frivolous complaints — Compensation to 
accused — Crim. Pro, Code (1861), Chapter XV. 
—Compensation for frivolous complaint could 
only be awarded in trials under Chapter XV of 
Act XXV of 1861. BOOT.a v. BUGQOO, 14 P R* 
1866, Cr; See KaLOO v. Emam BuX. 27 P. 
R. 1868, Cr : GBOLAM YaSEBN v, KHANAN 
Khan, 6 P R. 1869. Cr.; AHMED v. KHODA 
Bux. 28 P.R. 1870, Cr, 

(^^2)—Compfainf by master on behalf of his 
servant.—WhdTC, on behalf of the servants, the 
znastor makes a complaint, held, that the 
Magistrate should not, on dismissing the com¬ 
plaint, order compensation to be paid to the 
accused. CHOBBYN v. AMEEB KHAN, 21 P. 
R. 1869, Cr. 

(83) —To the police officer for his efforts in a 
case.—It is illegal to order payment of part of 
the fine, imposed under Act III of 18G7, to be 
made to a polioo officer for bis efforts in the 
case. CROWN v. RAM SURN, 2 P.R. 1870, Cr. 

(84) — Illegal order awarding compensation— 
Bevisional powers of Chief Court. —The power of 
the Chief Court, as a Court of revision, to set 
aside illegal orders awarding oompensation 
includes the power to direct repayment of the 
money paid as compensation. Howanna ^am 
V. JASSU RAM, 12 P R. 1889, Cr. (U P.R. 1884, 
Cr.,ii.) [R.t 29 P.R. 1S03, Cr,] 


Compensaf/on—continued. 

-1.—General - continued, 

(35)—Sanction to prosecute and awarding' 
compensation. —Although there is nothing in 
the Code, which makes it illegal for a Magis-* 
irate both to award compensation to the accused 
and also to direct or sanction the prosecution' 
of the complainant (or briegieg a false charge, 
yet, a Magistrate, who adopts such course, 
would be exercising bis discretion improperly. 
BaCHU LAL V. Jagdam Sahai, 26 C. 181, 
(22C. 586. 6 B.L R. 296*16 W R. Cf. 9. R.y 
[Not F., 37 B. 376*2 Bom. Cr C. 5*15 Bom. 
L.R. 49* 14 Cr. L.J 75* 18 Ind. Cas. 411; R., 
30 C, 123, 15 C.P.L.R 104, 6 P.R. 1904, Cr., 
18 P.R. 1901, Cr,*100PL.R. 1901, 18 P.R. 
1903, Cr. = 156 P.L R. 1903.] 

(06)— Sanction to prosecute as well as awarding 
conpensation—Penal Codecs. 211.—A Magistrate 
is competent to order the prosecution of the com* 
plainant under s. 211, I.P.C., as well as award 
compensation to the accused under s. 250, Cf. 
P.C. Mulka V. P.^TTEH Muhammad, 6 P. 
R, 1904, Cr,, F.B, (26 C- 181, R.) 

(S7)—Sanefion (o prosecute and awarding 
compensation. —There is uothing in the terms 
of 8. 250 of the Code of Criminal Procedure to 
justify the conclusion that a Magistrate, who 
grants sanction to prosecute for offences 
punishable under ss. 211 and 193 of the Penal 
Code, is ipso facto debarred from also granting 
compeneatioQ to the person falsely accused. 
Mathra Das v. RAJA» lOO P.L R. 1901 = 18 
P.R. 1901, Cf. (21 M. 237, F.; 22 C. 686, 26 
0. 181, N.F.) 

(88) —Sanefiou to prosecute and aioarding 
compensatxon—Penal Code, s. 211.— Eeld that a 
Magistrate, by gtaoting, or by expressing an 
mtentioa to grant, sanction to prosecute the 
complainant under e. 211, Indian Penal Code, 
is not preotuded from awarding, under s. 2S0» 
Crim. Pro. Code, reasonable compensation to 
the accused. NaNHB Khan v. GQANRAYA, 
30P.W.R. 1907, Cr.=7 Cr. L.J. 231. (30 C. 
123, F.B., Overruled ; 22 C. 586, F.) 

(89) — Proceedings under s. 211 for false 
charge and order for compensation- —An award, 
under s. 270, Crim. Pro. Code. 18Cli will not 
bar proceedings against the complainant under 
s. 211, Penal Code, HIGH COURT PROCEED- 
INGS, 29T^ APRIL, 1867, 2 Weir 311. 

(90) — Acquittal of accused—Order for com- 
pensafion—raftdifj/— Crim. Pro.Code, s.2ll.— 
Compensation under s. 209 of the Code of 1872 
may be awarded, though the accused has been 
tried and is acquitted under s. 211, Crim, Pro. 
Code. The first accused was charged under 
s. 24, Cattle Trespass Act, with having rescued 
a cow from the possession of the complainant 
who was conveying it to a village pound to be 
impounded, aod he was further charged, along 
with the second and third accused, with using 
criminal force to the complainant on the same 
occasion. The first accused was convicted on 
both the charges, but the second and third 
accused were acquitted under e. 211, and the . 
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Compensation —oontinued, 

1-—Oeoeral— contviued. 

^mpUiDsnt was ordered to pay oompentiation. 
Held, that fho Magistrate was competeot to 
pass the order for compensation, as a complaint 
may be well fouoded as regards some of the 
Bocused, and yet vexatious and frivolous as 
regards others. NUMURR v. AMHU. 5 M 381 
= 2 Weir 316. [R. lo B. 199.] 

(91 )—Order as to cotnvcnsation on acquittal— 
Criw. Pro. Code, s. '2ll.—Au order to pay 
compensation may be added to an acquittal 
order made under s. 211 of the Orim. Pro 

SHEIKH V. ISHAN BaRDHAN. 

D C- 581. 


(92) —ImDrisonm^nt \n default of paymont of. 

A comDlain tnt, who has been ordered to pay 
compensation, cannot be ordered to undergo a 
senteDceof imprisonment, in default of pay¬ 
ment. QOERN.EMPRESS V. ASA Nand. 13 
P_R. 1896. Cr. (22 C. 5S6. 18 A. 96. F.) 
[2?-. 14 P.R. 1O0-2, Cr.] 

Grim. Pro Code. Act K of 1882. $s. 560, 
386» 387— Comj)^n$atiOK — Inivrisonmcnt.— 
8. 560 of the Grim. Pro. Code. 1 H 82 . does 
not empower a Magistrate to award iraprisou- 
ment in the order for payment of the compen¬ 
sation. It provides a procedure for the levy 
of the payment, via., that for levy of a fine 
under PS. 3S6, 387. It is only when th« com¬ 
pensation cannot be recovered that the Magis- 
^ate is empowered to award imprisonment. ' 
Quben-Emi-rESS V Hari. Rat. Un. Or. C. I 

811«Cr. Rg. 32 of 1892. 

(94)—Grim. Pro. Code (1882), .s. 560—7»«. ! 
^isonment .n default of payment of eompenso- 
tion.—An order for imoriponmetit in default 

illegal. Shtb 

o SaRAT Chunder Sarkau, 

386. (21 C. 979.F.) [F., 13 P.R. 1896, 


compe.nsatio-, 

u a fine—Imprisonment v 

awarded under s. 560 
■ Code, 18S2. is recoverable as if i 
e a noo. Rut a Magintrate is not autboris 

a complainant t 
bo should ii 

®®**^cnced to imprisonment. Befor 
ha^e an attempt mus 

mannn ° to rocover the money in tb 

N ’• PUNNA. 18 A. 96 = A.W 

«- 1805. 241. [F,19 A. 73.] 

default—Validitv o 
of Imprisonment in defaul 

not authorise. 

HaMIR Cw/«n- CROWN V 

lag^F? rp ‘,,*0 «02. Cr. (13 P.R 

736-sT P wfii ^ 896-6 Ind. Gas 

736-21 P.W.R. 1910, Or • R Ofi p » lono 

Cr., 29 P.R. 1903. Or.] * " *^**^- 

of payment o, 

^ro Uodf Urm-Crim 

a ’• 660.-WheD oompensatioc 

awarded under g. 560. Grim. Pro. Code. 1882. 
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Compensaf/oo— continued. 

-1-—-General— continued, 

can only bo partly recovered, the person ordered 
to pay compensation is not liable, on account 
of the unrecovered part of the componsatioD, 
to the maximum term of iniprisonmeat pre¬ 
scribed by tbatsenliou. vi:.. one month, but is 
only liable to a part of a month, regulated by 
the proportion wliich the unrocovered part of 
the compensation bears to the wliole compen¬ 
sation awarded. Queen-Empress V Ma Ka 
Va, L.B.R. 1893-1900. 320, 

(‘>3)—Grim. Pro. Code (1882). s. 560—Order 
for compensotion—Case instituted on viiorma- 
(ton qivcn by a Fofi'-e OQicer —7»i;,j'isou»)jenf i>t 
default of payment of compensation.—The opera- 
, tion of s. oGO is restricted to cases instituted 
. by “ comyl.iiot" as defined by this Code or 
upon information given in a Police Officer or to 
j a Magistrate. It is clear that it will not 
apply to a case instituted on a Police report or 
I on information given by a Police Officer. 
Held, that an order parsed by a Deputy Magis¬ 
trate under the provisions of s. 560 c( the Code, 
directing a Police constable, who b id arrested 
and charged a carter with an offence under 
cl. 3. s. 34 of Act V of 1861, and who had failed 
to prove such charge, to pay the carter Rs. 20 
as compensation or undergo simple imprison¬ 
ment for a fortnight, was illegal. {F.. 22 B 
934, 5 C W N- 370; R., U.B.R. 1897-190li 
68 . Or.] It is extremely douotful whether a 
Magistrate has, under the seo'ion, any jurisdic¬ 
tion to make an order for imprisonment in 
(Icfaultof p.aymont of the compeusarion. Any¬ 
how. ihe order for imprisonment could only be 
made, if the compensation could not be realised 
by distress, and it is illegal to make such an 
order, until some attempt has been made to 
levy the amount of the compensation. RaM- 
JEEVAN KOOR^^I v. DUROA CHaRAN S^DHU 
Khan. 21 C. 979. [F, 22 0. 58G ; R., 26 M. 

127 = 2 Weir 321.] 

(99)—Grim. Pro. Code. 1898. s. 250—Scope 
and appUcatilily of—Compensation, non.pay- 
ment of — Imprisonment.—S. 250 does not 
permit a Magistrate, who has passed an order 
direoting the complainant to give compoosatiou 
to the accused, forthwith to add to bis order 
that, in default of payment of compoosation, 
imprisonment for a certain term shall be 
undergone. The law requires that an attempt 
should be made to realise the amount, and if it 
be not recovered, an order of imprisonment 
may be passed in default. PRIYA Nath Bose v 
Roy Ba.santa Kumar Singh, 5 C.W.N. 213 

flOO)—Grim. Pro. Code, s. 250-Compfnsa. 
tion, natwe of — Recovery of compensation 
amount—Fine. —The componeailon which the 
Court is empowered to give under s. 250 is not 
a fine, but is in the nature of damages for 
malicious prosecution, although it ia made 
recoverable in a summary manner as if it were 
a fine. An imprisonment cannot be ordered on 
iDtimation by the person directed to pay com¬ 
pensation that be is unable to pay it. In the 

matter of Byravalu Naidu, 26 M. 127 = 2 
Weir 821 = 2 Weir 446. 
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Compensation^contioue^. 

__-l —General—conJiMHed. 

(]Ql)_7{e(.oyfr?y of compe7i'<ilion—Imprison- 
Imprisonment can only be 
av. udcd on failure t.o recovera Bne. An ord^r 
awardinR irDorisonment in default of payment 
of cDinpensation is, therefore, not valid. In te 
VliNKATARAY.aPPA, 2 Weir 320. 

(^Oi) —of compensnlifni-lni- 
prison 7 )ienl~Finc.—\ sentence of imprisoD- 
mont awar.fed in default of payment of compen¬ 
sation is not warranted by law. Tbe Uw pro¬ 
scribes that the c.Jtnpcnsation may be levied as 
a fine, but U does not '•ay ih.at imprisonmant 
may be awarded in default of payment. Tbe 
ordinary mode of IcvyiuR fines ix laid down in 
s 38G Grim Pn Cod-\ PauYAC. RaI v. AR.lU 
Mian! 22 c. I3fl. [/?.. 3L.B.U. 2 Woir 

320-3 

(I03)~2?ficover?/o/ cowi/joiynfir.nninounf — Z»i- 
prissnmenf—Fine.—It is oi>ly if tlie compensa¬ 
tion awarded under s. 250 of tbe Coda of 
Criminal Procedure cannot be recovered that 
imprisonment can be awarded, but tbe Magis¬ 
trate may. if he thii.IvS fit to do so. take action 
under fl. 3«'^ (2) o'th) Cole. BiIIWA KUNPI 
V. Ram.TI, 17 C P L R. 101. 


(lOD— Non-papmenf of compensntion — Itn- 
priiOiimenC — Fine. — A ^i-Jpistrate should not 
direct a complainant to pay compoosatioo, 
under s. 250 of tho Cods, and at ihe s.»ino timo 
make an or.if-r of imprisonment in default. The 
proper procedure is to recover the fine, in tbe 
first instaiico. under ss. 386 and 387 of the 
Code, and, if It is not found to be recoverable, 
the Magistrate oan order imorisoomeot under 
the proviso to a. 2.50. KING EMPEROR v. PAN 
AUNG, 3 L.B R. 32. 


(105)—Crim. Pro. Code (1803). s. 250-Cow- 
pcn.safioH for frivolous and vexatious acaisation 
—Objection nooiarf niyarrfinp if—Impnsoitweaf 
indc/rtuff —A Magistrate should record and 
oonsulcr any objootioo wbioh the oomplamant 
might urge against the making of an order for 
compensation, a failure to do so mak«3 the 

order b..d in U.v CA-. U B.R. f" 

Crim, Pro. Code. 51=5 Cr. L.J. 299], Im- 
prisonmoDt in default of payment of compen¬ 
sation cannot be awarded, unless it is found 
that the payment of the compensation cannot 

enlor'ced by 

KOLITANI V. DOM KOLITA. 5 C.W N. 214. 


flOGl—Crim. Pro.Code (1861). a- ‘294-Imprtr 
sonmenf of sureties -8. 291 mikes on provision 
for the sureties being impri.-OQed. HIGH COUIU; 
proceedings. 20TH AUG. 1869, 4 M.H.C. 


App. 58- 


jlQ 7 l_Crim- Pro. Code, Act X o/ 1882,5.250 

—Compensohon—Fine.—Whore a complaint 
is thrown out as false, the Magistrate can order 
compensation to be paid by the complainant to 
the accused, hut cannot impose a fine on the 
complainant and order a portion thereof to be 
naid to tbe accused. In the matter of the com¬ 
plaint 0/ BEHAri, A.W.N. 188S. 44. 


Co/npensfl<fort—continued. 

- 1 .—General—continued. 

(108) — Atuard of—Crim, Pro. Code (1898), 
s. 560.—Compensation cannot beawarded,under 
B. 570. in case in which there has been a dismis¬ 
sal of' tbe complaint without issue ot process 
for compelliiis the attondance of the accused. 
Rasta Sisgh v. Kapuri Lal. 8 P R. 1897, 
Cr. AZAM V. Mir ABDULLA. 14 P R. 1897, Cr. 

(109) —Crim. Pro. Co2fi(1893). s. 560—Award 
of coitipensation — A Magistrate has no jutis- 
dic'.ion to award oomponsition under s 560 in 

r. a^e-' triable t-xclusively by a Court of Session. 
Queen-Kmprrss V. bbavabhai Kesari- 
SING. Rat. Un, Cr, C. 96l = Cr. Rg. 14 of 1898. 

(] 10 )—Crim.Pro.Codc(l&9S), s. 560- Compen¬ 
sation—Practice, —iielote direcling a complain¬ 
ant to pay compensation, the Magistrate 
should comply with provisos (o) and tb) of 

s. 560. which ace imperative, and tbe complain- 
aut ought to be given an opnortunity to show 
cause .againsb it. QUEEN EMPRESS v. MaNIK, 
Rat Un. Cr. C. 729 = Cr, Rg. 53 of 1894. 

(111) —When atoardable and from lohom to be 
levied -Crim Pro. Code 11882). s. 560—Peitol 
Code, s. 366.—Compensation can only bo given 
under 8. 560 of tbe Crim. Pro. Code, 1832. when 
the complaint is of an oQenoe triable by a 
Magistrate. An oQence under 8. 366, Penal 
Code, is not triable by a Magistrate. Compen- 
Baiion can only be recovered from tbe person 
upon whose complaint or information the 
accusation w.is made, and not from a person 
who did not institute proceeding*, but was 
examined as a witness. Ma PWA Yon v. 
MaUNG PO MYA, L.B.R. 1893-1900, 443. 

( 112 ) —Crim. Pro, Code ll882), s. oCO— 
Charge on several counts—Acquittal on one u«d 
coKiiicfiO'ioH another —Compeusafioii loncciisrd. 

_Where a person charged under s*. 352 and 

379, Penal Code, wa-i convicted under s. 352, 
being discharged under s. 379, and the Magis¬ 
trate ordered the complainant under s. 560, 
Cnm. Pro Code, to pay compensation for the 
accused, held, that the order directing tbo com¬ 
plainant to pay componsation should be set 
aside, as s 560 could only operate when there 
was a complete discharge or acquittal. MUKTI 
BEWA V. JHOTU 8ANTRA. 24 C. 53=1 C.W.N. 
17. 

(113) —Crim. Pro, Code (1832). s. 560— Com¬ 
plaint by police — Comp> nsation to the accused,— 
An order tor the payment of compensatiou to 
the accused, under e. 560, Crim. Pro. Code, is 
not legal when tbe complainant is a police 
officer. Queen-Empress v. sakar Jan 
Mahomed, 22 B. 034, 

(114) —Crim.Pro.Code (1882), s. 560— Wrong¬ 
ful seizure of cattle — Compensation—Cattle Tres¬ 
pass Act, I of 1871, s. 20.—A wrongful seizure of 
cattle is uot made punishable under any law. 
Therefore, a complaint of tbe illegal seizure of 
cattle is not a complaint of an ofience within 
the meaning of the Code, and s, 560 is not 
applicable. Gompensation to the persona 
against whom the complaint is made cannot. 
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Compensation —continued. 


-1.—General— ned. 


— 1. —General—cn«/in 2 <(?d. 


therefore, beawPirded. ^IBOHAI v. SreOBHIK, 
18 A. 3S3= A.W N. 1896. 98. i9 M. 102, 9 M. 
374, 13 C, 304, 23 C. 243. R.) 


U15)—Pro. Code (1382), s. 560—Com- 
pens ithyi on n co7npl lint nnder s, ILO, Crii«. 
Pro. Codi. —S. 560 concempUtes information 
and accusation of an oQonco, and provider com- 
peosation for a person Nvbo h 4S boon dischargod 
or acquitted of such oflonc^', the accu^atioo 
agaiTisiCr Lien being held friv'^lou*) or vcsatiou.s. 
Compensation cannot be granted to a person 
respecting svhom a rulo issued under s. 110 has 
b^eu discharged, as be is not charged evitbany 
olleoce. QUBEN'EMrUESS v. LaKHPAT. 19 
A 365 = A W.N 1893, 114. [P., 26 B. 48, 31 

P R. 1902. Cc. ; Appr.. 5 P.R. 1014. Or.; /{ , 7 
A.L J. 743»ll Cr. L.J 44fi-=7 lod. Cis. 290. 
131 P.L R. 1905-42 P.R 1905, Cr.j 

(116)—Crim. Pro. Code (18821, 5. 560 —Order 
ior compensation lo the nccu^ed^Subsequent 
order to prosecute the compiaxnant under $. 211, 
Penal Code, and his ivUnesses under s. 193. 
Penal Code, vaiiiitp of. —There is nothing in 
the terms of s* 550, Crim. Pro. Code, to justify 
the conclasioD that a Magistrate, who grants 
sanction to prosecute for otlooces punishable 
under ss. *221 and 193, Indian Pe na) Codf^. is 
ipso facto debarred from also grant.iug compen¬ 
sation under s.560 to the person falsely charged. 
Where a Magistrate aeqatitiog the accused nf 
the charge of theft directed the complainant to 
pay compensation to the accused and subso- 
quQDtly granted sanction to prosecute the com¬ 
plainant under e. 211 and his witnesses under 
s. 193,* Penal Code, held, that the order grant¬ 
ing sanction was not illegal on the ground of 
the previous order (or cDmoeneatioo. ADIKKAN 
y. Alaoan, 21 M. 237»2 Weir 312, [F., 37B. 
376«2Bom. Cr. Cas. 5-15 Bom. L.R. 49 = 
14 Cr. L.J. 75 = 18 lod. Cas. 411, 15 C.P.L R. 
194 ;i?, 36 A. 612=1 A.L.J. a34 = A.W.N. 
1904.116, 27 M. 69,18 P R. 1901. Cc. = l00 
P-L.R. 1901. 14 Cr. L.J. 437 = 20 Ind, Cas. 
697 = 7 S.L.R. 10,] 


(I17i-Cnm. Pro. Code (1801), s 44 (s 84i 
of the Code of 1898 )—Compensation to innocen 
purchaser of stolen properly out of fine.•^Com 
poQsatiOD cannot be awarded to an ionocenl 
purohaser of stolen property out of the fine 
imposed upon the accused, the thiof. HIGH 
PBOCBEDINOS, 3 rd Dec. 1872, NO 
2091. 2 Welt 715=7 M.H.C. App. 13. [F.. S 
Weir 716.J 

(118)—CoTnp^rt3Qfton to innocent purchaser of 
sloUn property, not legal-^lt is not lawful tc 
direct payment o( part of the Bne imposed op a 
person convicted of theft as compensation tc 
an lonooent purchaser-of efcolen property. The 
sale to the purohaser la not the oflence com- 
plained of within the meaning of s. 308. 

Queen v. albxandeb Reddon, 6 M. 286 = 
3 Wolf 716. Iff., 2 Weir 716.] 

(119 & 120)—Se(fin {7 aside of order for pap* 
ment of eompensaiion^Refund, how enforced. 


—Where an order for pAytnont of compoosation 
has been s^t aside by an appellate Court *or the 
Court of Revision, the refund of compensation 
can be enforced under s 517. Crim. Pro. Code, 
as if it worn a fine. CJU)\vn v. HlR V NAND, 
29 P R. 190:^, Cr.=2 P.L R. 1904. (12 P.R. 

1835. Cr., 19 A ll2, h. ; *2 P.R, 1880, Cr., 
Not F.) 

{V2l)—Compensation in false casefiof (heft.— 
Compensation is not awardabic in fUso rases 
of Thpft. JunonjtUN V. OmPHAKKE Ram, 
3 W R. Cr.70. JAI.IB MuNsni v. IWrnam 
6 W R. Cr S5. ClUDI CHOWHKE v 
K now ANY. 1 W.R, Cr. 1 QUKKN v OOC'rUN 
SETN. 2 W R. Cr. 57 DHUUM NOSHVO v. 
HUHKB Nosnvo. 7 W.R. Cr- 12. Chootoo 
D lfGON BHaRBHONIA V. An[)OOL ME nH. 
7 W R Cr 40 OUNamaneb v HaRRE Datta, 
18 W.R Cr 6. But see K ali Cinnts Lahirre 
V. SHOSBEIO BH008HUN SANYAL, 23 W.R, 
Cr. 17. 

(123)—Crim. Pro. CchIc, 1832, s. *250— Th^ft 
—Compensation,—Wboro the oUenco complain¬ 
ed of IS theft, the oOooce being one not referred 
to in Oh. XX of tbo Crim. 1 co.Code, s. 250 does 
not npply, and no order for compensation c\n 
bo made. Kalka v, Babu. A.W.N. 1883, 2S8. 

(I23i— In caw of defamation. —Compoosation 
is not award^blo in cases of defamation. ASSUR* 
UDDEB Kir.AN V. Baboo Khan. 1 W.R.Cr. 6. 

— fiouse^breakinq. —Compensation can¬ 
not be awarded in a CAso of house-breaking by 
night. DHURAI NOSHYO v. IIUBEE NOSRYO, 

7 W R.Cr. 12, 

(125) — confinement. —Compensation 
cannot bo awarded lo a rase of wrongful con¬ 
finement. JHARUv. BaiIAR ALI, 7 W.R.Cr. 11, 

(126) — Mischirf — IIousp^ trespass- —The sec¬ 
tion did noc apply to oa^es of mischief committed 
on land and hoase*breaking by night, though 
both contain an element of criminal trespass to 
which s. 270, Crim. Pro. Code, does apply. 
Queen v L.alloo Sing, 8 W.R.Cr. 54. 

(127) — Fine — Crim. Pro. Code (1861), 
Ch. XIV.—A fine cannot be awarded «8 compen¬ 
sation in a case falling under Cb. XIV of the 
Code of Criminal Procedure, 1861. QUEEN v. 
NXJANUND, 3 W.R. Cr. 60. 

(128) — Penal Code. $, 374,—Compensation ia 
awatdable only in cases under Cb. XV of the 
Crim. Pro. Code, and, therefore, not in a case 
under 8. 374 of tbo Penal Code. RaTEBAH y. 
PHOKONDEB, 5 W.R.Cr. 1, 

(129) —f?ecouer,v of amount when not paid— 
Distress warrant — Crim. Pro. Code (1072). 

5. 209.—A Magistrate in making ao order for 
compensation is bound, if the amount be not 
paid, tu proceed to the recovery of it by distress 
and sale of the moveables of the person ordered 
to pay ; but, if such person admits be has do 
goods, and thereby waivsB the right to have 
the amount levied by distressi the Magistrate 
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CompensflJ/on—continued. 

- 1 —General—cow/inued. 

may proceed to imprison him in the civil jail. 
The warrant of distress caonot have currency 
simultaneously with the imprisonment. BISH- 
j^siiwAu shahav Bisrwamuhur Siucau. 
23 W R. Cr. 61. 

( 130 ) —/llfcrafion of ch'irrfi to bring oQenct 
under Ch. XV o/ Cntn. Vto. Coiie (1861).— 
Where a Magistrate is dealing with a charge 
which he has the power to dispose of finally 
under Ch. XV of the Cede of Criminal Proce¬ 
dure. although the charge, as originally laid, 
fell under Cb. XIV, he ba-. a di-creiion to inflict 
a fine under s. 270 ol that Code. HOTHOOR 
LALOOCJ V. HINDOO SlNfUl MOUZ. 10 W.R.Cp. 

49. 

(131) -Frt;/«rc to prove case-Crini. Pro. 
CodeUflOl), s. 270.—The High Court refused 
to interfere with the order of a Magistrate fining 
complainants under s. 270 of the Code of 
Criminal Procedure, when it appeared, after 
due entjuiry by the Magistrate, that the com¬ 
plainants laid claim to largo juwimns in a chur. 
without passessiiiK auy ooouments to prove 
their rights. In the ense of MOTIIOOR GhosB, 
11 W.R. Cr lO. 

(132) — of compensation —Crtm- Pro. 
Code (1861). s. 270 —Since the passing of Act 
VIII of 1HG9, it id competent to a Magisirato, 
under s. 270, in a e-ise in which more tb.»n one 
petEon has been accused, to award compensa¬ 
tion not exceeding R-. 50 to i-ach poraon. 
hire BHYROO LALL, 14 W.R. Cr. 75. 

( 133 ) —.hnounf of compensation .— Rs. 50 is 
the measure of compoosatioo awardable from 
any oomplainaot, irrespective ol the number ol 
accused persons. QUEEN v. LALLOO SINGH, 
8 W.R. Cr. 54. 

(134) —Cn'JH. Pto. Code. Act V of 1898, s. 250 

—CompensafiOH — Procedure.—A Magistrate, 
having como to the conclusion that a complaint 
was frivolous or vexatious, after acquitting the 
accused, ordered the complainant at the end of 
the judgment to show cause why an order for 
compeoEatioQ should not be made. The com¬ 
plainant appeared on a subsequent day to show 
cause, but. an order under s. 250 of the Grim. 
Pro Code was eventually made. Held that 
this was not quite a regular procedure, but that 
the irregularity was waived and that the High 
Court could not interfere with the order iu 
revision. JAGAL KlSHORE v. ABDUL KARIM, 
A.W.N. 1905, 214 = 2 Cr. L.J. 523. (A.W.N. 
1903 67, D ) 36 A. 132 = 12 A.LJ. 143 

= 15 Cc. L.J. 1S8 =22 Ind, Cas. 977.] 

(195) — Crim. Pro. Code. Act X of 1882, 
s, 5G0, cl. 1 —Successor xji ojfice—Jurisdiction — 
Cotnpensafion.—Where an order lor compensa¬ 
tion under s. 660 of the Crim. Pro. Code was 
made by a Magistrate who succeeded in office 
the Magistrate who bad tried the case and had 
directed the complainant to show cause why 
such order should not be made, field that be 
acted without jurisdiction. In the matter of the 
pelxtion of Mahadeo Tiwari, A.W.N. 1892, 
68 . 


Compeasatlon —continued. 

-^— 1 .—General—confinaed. 

(136) —" TaA:cn into account"—Crim. Pro. 
Code (1872), s. 30S.—The expression “ taken 
into account ” in the Code of Criminal Proce¬ 
dure, s. 308, means that the compensation 
awarded by the JIagistrate is to bo taken into 
consideration by the Court in a subsequent 
civil suit, not that it is to be afterwards deduct¬ 
ed from the damage.^ awarded. WILLIAM 
NicHOL.As LOVE V. William John Hume 
AINSWORTH, 22 W.R. 336. 

(137) —C»im. Pro. Code, s. 250—Complatnf 
— Accused of onofftnee. —By s. 250^ Crim. Pro. 
Code, an order for oompensatiou can only be 
made id a case instituted by a complainant to 
Magistrate or information given to a police 
officer that certain person has committed an 
oQboco, with a view to bis taking action. When 
a complainant filed a petition asking the Court 
to take security from the accused to keep 
the pe.ice, but the allegations were found to be 
untrue, held that the complainant could not be 
required to pay compensation to the accused, 
inasmuch as he did not charge him with aoj 
oflen''e. RamSukh Rai v. Mahadbo Rai, 7 
A.L.J. 743 = 7 lod. Cas, 290 = 11 Cr.L.J. 446. 

( 138 ) —Crtm. Pro. Code, $■ 250—Beport of 
process server— Prosecution instituted by Dis¬ 
trict Judge on such report—Acquittal of accused 
—Process server—Liaoilily to pay compensation. 

_The process server, on whose report that the 

accused had obstructed him while executing a 
warrant in execution of a decree for custody of 
a wife and bad removed that woman from bis 
custody, the Court instituted criminal proceed¬ 
ings against the accused, is not a person upon 
whose compUint or iniormaiion the accusation 
was made and is not liable to pay compensation 
under s. 250, Crim. Pro. Code. THE CROWN 
V. ABDUL GHANI, 25 P.R. 1910=195 P L R. 
1910 = 3 Ind. Cas. 382=11 Cr. L J. 634. (26 
A 1883, 20 C. 461, Doubted and F.) 

(139l — Crim. Pro. Code, s. 250—Cast? co»t- 
pounded—Award of compensation — Illegal .— 
When a criminal case is compounded, a Magis¬ 
trate cannot allow compensation to the accused 
under 8. 250, Crim- Pro. Code. THE CROWN v. 
Sunder SINGH. 30 PR. 1910 = 197 P.L.R. 
1910 = 44 P.W R. 1910 = 8 Ind. Cas. 387 = 11 Cp. 
L.J. 638. (19 P.R. 1888. Cr., F.) 

(140) — Crim. Pro Code, ss. 250, 30—Jncom- 
pctency of Magistrate exercising powers under 
s. 30, Crim. Pro. Code, to award comnens3<«o»i. 
— Held, that a Magistrate, when execoisiog his 
powers under s. 30, Crim. Pro. Code, 1898, in 
a case triable by the Court of Session, is in¬ 
competent to award compensation under 3. 250 
of the said Code. RAMZAN v. MUSSAMAT 
Rajan. 21 P.W R. 1910. Cp.= 6 Ind. Cas. 735 
= 11 Cp. L.J. 336. (14 P.R. Cr. 1902, F.) 

(141) —Crim. Pro. Code, 1882, s. 660—Ord«r 
for imprisonmenf.—It is not competent to a 
Court in awarding compensation against a 
complainant for making a frivolous and vexa¬ 
tious complaint to order at the same time that 
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Compensaf/oo—contiouod. 

——General— concluded, 

in default of payment of the compensation the 
person apainst whom the order is m^de. suffer 
imprisonment. MaNJHLI v. MANIK ClIAND, 
19 A 73=16 AWN. 180. (18 A, %. 

(143)— Dismissal in default of appertra>tce— 
Crim. Pro. Code, 1861, ss. 359, 270.—In a case 
where a Maeisirale dismissed a complaint in 
default, and doed the complainant under s, 370, 
the fine was remitted and ordered to be refunded 
Ram Cburn uey v. sheikh Jannue, 17 W.R. 
Cr. 6. 

See ACT I OF 1871, e. 22. 19 M. 238 = 2 Weir 
461. 

Report of prooess-server—Prosecution insti¬ 
tuted by District Judpo on such report—Acquit¬ 
tal of accused — Pcooess-sorver — Liability to 
pay—See CRIM. PRO. CODE, 1898, s. 250. 25 
P.R, 1910, Ct.=8 Ind. Cas. 382*11 Cr. L.J. 
634 = 195 P.L.R, 1910. 

Murder case—Death sentence—Imposition of 
fine ill addition—Award of, to deceased's heirs— 
Praot'co of Punjab Chief Court —Sec MURDER, 
leP.R, 19l3,Ct. = 14Cr. L.J. 622=20 Ind. Cas. 
1002 = 41 P.W.R. 1913, Cr. 

Hieh Court setting aside a sentence of fine 
—Recovery when a portion of it has been given 
to the complainant as—Sec SENTENCE—FINE, 
19 A. 112 = A.W.N. 1896. 182. 

Pine not to be awarded as— See SENTENCE 
—Pine, 3 W.R, Cr. 60. 

—2,—To Accused. 

See Compensation—General. 

See Grim. Pro. Code. i898, s. 250 . 

(1 )—Compensation to accused, nature of .— 
The award of compensation is by way of amends 
to the acousod and should not be credited to 
the Government. JUUNA DASS v. RauLA, 
102 P.R. 1868, Cr.; GhOOLA v. AMEER SINQH, 
1‘P.R. 1889. Cr. 

—Compensation to accused, when can be 
granted. —Compensation may be swarded to 
an acoused person on the dismisaal of the com¬ 
plaint, on the ground of its being frivolous and 
veiatioii!!. although the compfaint is not one 
of an oSenoe undee the Penal Code. QUEEN 
V. TURNER, 4 N.W.P. 94. 

(3) —Crim. Pro, Code (1861), s. 270—Com- 
pcncafton (0 accused, when can be awarded,~— 
Compensation can be awarded under s. 270. 
Orim. Pro. Code, 1861, only when a complaint 

triable by a Magistrate under 
Oh- XV le dismissed. HfQH COURT PROCEED¬ 
INGS, 218T Dec. 1871. 8 M.H.C. App. 49. 

(4) —Crim. Pro. Code (18981, «. 350—Com- 
pottndtap ofence-Acquittal—Compensation.— 

award of compensation under 
a. 260, the Magistrate himself must acquit the 
aoooied nndet e. 346 or a. 247; but wkero a 
ow ia oompnonded aoder 846, the oompoai- 
tioo ID itoall hat the pAmr of an ac^tAttal; 


Co/npe/isfl/ion—contioueda 

-2e—To kccMscd—continued^ 

neitbot in that raso Dor in tho ca^e of an 
acquittal locorded by ilxo Magistrate under 
e.ran componsatinn be legally awarded. 
Empress V. Khushali Ram, 19 P.R. 1888, 
Cp. (il P.H. 1SS3. Cr. 11 P.K. 18S4, Cr.. i?.) 
[/?., 8 Ind. Cas. 387 = 30 P.R. 1910.Cr. = l97 P. 
L.H. 1910^ 11 Cr-L J. , See aho CUOWN 
V. SUNDER SiNOn, 30 P R. 1910, Cr 

{5)—\Vithdmwnl of compl<iint^Ci>>npen.s'7tion» 
—Only meases wbero the complaint is 
ed, and not to cases wb&re tbo coEOplaiot is 
allowed to bo withdrawn, c?in tbe accused be 
compt-nsated. CROWN v, ftUT.U’U, 26 P.R, 

1870, Cr.; See also Chown v. MaIYA, 16 P R. 

1871, Cr. = ia7 PL.R 1910 = 44 1^W,R 1910 
= 8 Ind. Cas. 367. 

(6)—CcmpluitU several accused — Dis^ 

missn^ of complaint as against ofie^CompeHsa- 
tion»—A i^Iagiatrate is competent, in acompiaiot 
against eoveral persons, to award compensatioo 
tooDOof them, when bo dismisset^ the com¬ 
plaint agaiost him as vexatious. GOUR.A 
SiUH V. AMIRA, IS P.R. 1877. Cr, 

|7)— To accused — His right to be heard in 
proceeaing relalxyig lo compensation.—An ac¬ 
cused person to wb> m payment of compensation 
bas boon ordered bas do right to bo beard in 
a proceeding relating merely to tbo order of 
compensation, as be is not *'an accused person'* 
within tbe meaning of s, 439. EMPRESS v. 
Lal, U P R. 1888. Cr, [It.. Sind. Cas. 977 
*ll PR. 1909 = 10 Cr.L.J. 443 = 115 P.L-R. 
1909. Cr], 

(8)—Compen^afiort to accused^Potoer toaxoard 
compensation without hearing evidence.—Held 
that It was not oompotent (o tbe Magistrate to 
order compeosation to tbe accused undoc 
s. 270. Act XXV of 18CI, without bearing evi* 
dcQco. BiLASH V. MakuOO. 2 B.L.R. S. N. 
13 = 10 W.R Cr. 61. 

10 )—Order lor, appeal by complainant Irom 
—Necessity of notice to the accused and the 
public prosecutor.—In this case, an order of a 
Magistrate awarding compeosatioo to tbe ac¬ 
cused was reversed, od tbe appeal preferred by 
tbe oemplainaot, without notice either to tbe 
accused or to tbe Public Prosecutor. Held, 
on revision, setting aside tbe said order of the 
appellate Court, though there is no express 
pcovieion direotiog that notice should be given 
to the accused in such a case, yet, on the 
prinoiple audi alteram partem, tbe accused 
should be given notice of tbe appeal so as to 
afiord bicp an opportuoity of supporting the 
order passed in his favour. Also, accordiog to 
tbe letter of tbe law, notice should also be given 
to tbe oCBcer, if any. appointed by the Local 
Goveromoot referred to in e. 422 of tbe Orim. 
Pro. Code. Tbe safer course in such an appeal, 
therefore, nnless it be summarily rejeoted, ia to 
give notice to both the accused and the officer 
referred to. Eupbboe v. PALANiAPPAVBijaH, 
89 H. I87 = d Gp. L.J. 459. [B., 33 M- 89-9 

Cr. L.J. 160=1 Ind. Oae. 79 = 19 U.L.J. 180^ 
5 M.L.I. 9620 
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CompensflI'/on—'Continued. 

-2,—To hccMBOd-^continued, 

(10) —Criwu Pro, Cede (1861), s. 270 ( 5 . 250 
of the Code 0/18^8)— Compensation^ award of 
— Uighl Of civil suit. — Tbe compeoeation which 
a Magistrate, who dismisses a complaint as 
frivolous or vesatious, is empowered in bis 
discretion to award to an accused person, does 
not deprive the latter of any right of suit in the 
Civil Court which he may possess. ADRA^I v. 
HURiiULLUB. 2 N.W P ’58. 

(11) —Cri?n, Pro. Code (18G1), s. 270 (s. 250 
of the Code of 1S08)^ Ccint ensaiicn, nature of, 
and how to be realised. —A Magistrate dismiss¬ 
ing a complaint can award to iheaccused a sum 
not exceeding Rs. 50, as compensation. Ilo 
cannot exceed that amount and he cannot 
impose it as a Soe otherwise than in compensa¬ 
tion. He cannot directly sentence the com¬ 
plainant to impnsonmentiu default of payment. 
The amount awarded is recoverable by dntress 
and sale of the complainHut's properly, and in 
default of such distress, by impn^ooment of 
the complainant in the civil jail for any time 
not exceeding 30 days, unles^^ it shall he sooner 
paid. QUBEN V. GOI'ALt 2 N.W P. 430. [R., 
21 C. 970.J 

(12) — Crim. Pro. Code (18721, s. 209 (s, 950 
of (he Code of 18981— Order for compensation^ 
Award of, after hearing defence tt>ifnrss«5.—If 
the Magistrate 6nds mat the complaint is 
frivolous or vexatious, be may dismiss the 
complaint, and, in bis discretion, may, by 
bis order of dismissal, iiward oompensatiOD. 
Where, owing to the exaggerated statement of 
the complainant or some such cause, the 
Magistrate is not able to detect the frivolous or 
vexatious character of the complaint, he may 
award componsaiion aftf»r bearing the evidence 
for the defence. HIGH COURT PROCEEDINGS, 
14TH Dec. 1880, 2 Weir 318. 

{\Z)—Award of—To accused^Recovery of 
amount paid as compensation.—yfheiOt under 
the orders of an Inspector of the Riilway Police, 
on the report of the Railway constable, the 
accused was charged, tried and discharged by ihe 
Magistrate, Mnd awarded compoosation to be 
paid by the constable, held, that the order for 
compenestJOD was not a valid order, as be was 
not the complainant. The Code of ld7i bad no 
provisiODB for recovering the amount paid away 
to the accused as compensation, when the order 
of payment is set a^ide. KaRUN ILAHI v* 
MORRISON, 16 P R. 1879, Cr, 

(14) —False case—Compensation to accused — 
A Magistrate is competent to order the com* 
plainant to pay compensation to the scoosed in 
a case which is wilfully false, as such a case is 
necessarily vexatious. CROWN v. ISMAIL, 18 
P R, 1903r Cr.»i86 P L.R, 1908, (26 0. I 81 , 
R.; 28 C. 261, 4 B.L.R. 645, D ) 

(15) — False complaint—Compensation to 
cccus('d4 —A Magistrate is not precluded from 
awarding oompensation to the accused, merely 
because be finde that the complaint is faiee. 


Co/npensaf/on—continued. 

—2,—To Accused—conftnufid, 

PannalALv. AMRIT RaO, 15 C.P.L R, 194. 
(26 C. IBl, 29 C. 479, Disapproved ; 21 M. 237, 
Approvedim 

{\6)^False complaint^Compensation toaccu- 
sed. —Compensation to the accused may be 
awarded under s. 250 of the Grim. Pro. Code in 
a case found to be false by the trying ^lagis* 
trato CROWN V. ISMAIL. 156 PX.R. 1903 = 
18 P.R. 1903, Cr. (28 C. 251, 4 Bom. L.R. 645, 
Dhs.: 26 C. Iftl, R.) 

(17J—S. 960, Crvn. Pro. Code—Scope and 
application of charge frivolous or vexatious^ 
False charge- - The provisions of s. 250, Crim. 
Pro. Code, apply only lo cases where the charge 
is frivolous or* vexatious ; they do not apply 
where the charge is EMPEROR v. ASHA, 

4 Bom. L.R. 649. (7 M. 274. F.) [Di5S., 156 P. 
L.R. 1903, D., 5 Bom. L R. 1x8.] 

(18)— S, 250—Scope of—Charge frivolous or 
veztalious.—S. 250. Crim. Pro. Code, contem¬ 
plates a case where the accusation is false; a 
charge that is false must also be vexatious, 
though it may not be frivolous as wolJ. EM¬ 
PEROR V. BaI ASHA. 6 Boro. L.R. 128. [P., 37 
B. 376 = 2 Bom. Cr. Gas. 5=15 Bom. L.R. 49 
= 14 Cr. L.J, 75 = 18 led. Cas. 411.] 

{\g)—Crivt.Pro Codecs. 2 i 0 —Compensation- 
Charge frivolous or vexatious—False charge.— 
Held by the Full Bench (Prinsep, O J., dtssrn- 
ting) Where an accusation is frivolous or 
vexatious, the fact of its being false as well 
cannot disentitle the accused to compeusatioo 
under 8. 250. An order tor the payment of 
cooipensatioD, therefore, can bo made in a case, 
which is false as well as frivolous or vexatious. 
BENI MaDHUB KURMI V. KUMUD KUMAR 
Biswas, SOC. 123 = 6 C.W.N. 799, F.B (28 C. 
251, Over). [F.,26A. 612 = A.W.N. 1904, 116, 
37 B.376=2 Bom. Cr. C. 5 = 15, B >m. L.R. 49 
«14 Cr.L.J. 75= 18 Ind.Cas. 4 tl; 5 Bom.L.R. 
128, 7 Cr, L.J. 231=30 P.W.R. 1907,Cr.; R., 14 
Cr. L.J. 437*20iDd. Cas. 597*7 8 L.R. 10.] 

(19 a)—Crim. Pro- Code, 1893, s- 250— Fri¬ 
volous complaint —Compensofion — Conduct of 
accused. —\\heto the case against the accused 
was foutid to be false, and vexatious, and com¬ 
pensation was awarded to the accused, the order 
awarding compensation was set aside on the 
ground that the conduct of the accused was not 
straight forward throughout. THE CROWN v. 
ISHAR SINGH, 22 P L.R. 1901. 

(201—Crim. Pro, Code (1672), 5 . 209 is. 250 
of the Code of 1898)— False complaint, whether 
vexatious. — ^ fal^e complaint is also a vexatious 
complaint. In re PONNamMAL. 2 Weir 313* 

{%\) ^ Fahe complaint—Award of compensa- 
lion—Crim. Pro. Code (1682).$. 250-Coffee 
Trespass Aclf 1671, s, 20.—A Magistrate cannot 
award compensation under s. 250 of the Crim. 
Pro. Code, to be paid to the accused in a frivol¬ 
ous and vexatious oomplaiot, under a. 20 of the 
Cattle Trespass Act of illegal seizure of cattle. 
EALACBAND V. GUDADHUR BISWAS, 18 C. 
304. IR„ 16 A, 363*16 A.W.N. 98.] 
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Compensailon — oootiDued. 


Compensation—couiinMed. 


2.—To Accused— concluded. 


(22) —Criw.Pro. Code, s» 250—FrivoJo«soccu* 
saCioH—Au*ar(i cf compeiisation ioaccustd^ when 
to be mad€» —When a Magistrate, oq findiog a 
complaint to be frivolous^ thinks it right to 
award compensatiou to the accused, be must do 
so by bis order of discharge or acquittal. An 
order for compensatioD made in a separate pro- 
ccediDgt alter the accused has been discharged, 
is without jurisdiotion. A Magistrate shall bear 
the complaiuaDt. before making an order for 
compeusation against him, on that a^^peot of 
the case, and unless be does this, the whole 
proceeding as to compensation is bad. HakU 
Tanti V 8ATISH ROY, 9 Ind. Caa. 45*12 Cr. 
L.J. 6* 13 eX.J. 425*38 C. 302. 

(23) — Crim. Pro. Cede (1882), s. 250—Fa/sc 
complaint by Municipal servaut^ who had the 
sanction of the MunicipaUly to prosecute^Com- 
pensation,^Tbo accused was charged under the 
saDctioQ of a District Muoicipahty, and on a 
complaint made by a MunioipAl peoo, with the 
offence of easing herself within the Municipal 
limits in a prohibited place. The Magistrate, 
who tried the case, acquitted the accused and 
ordered tbe compUioaut, under e. 250 of tbo 
Grim. Pro. Code, to pay the accused Re. 1 only 
as compensation The District Magistrate, on 
tbe authority of Keshav v. Lakshman (1 b. 175, 
177} referred tbe case to tbo High Court for 
reversal of the order of compenaalioo. He/d, 
that tbe case differed from tbe one oiled, as 
there the complaint was preferred by a Judge 
aotiog judicially. An executive body cannot 
authorize a servant to prefer a wrongful com* 
plaint and so screen the complaiuaot from a 
legal penalty. QueKN EMJ?HEB3 v. BHIMA, 
Rat Un. Cr. C. a09*Cr. Rg. 61 of 1686. 

To acoueed on dismissal of complaint—See 
ActXIII of 1859,4 M.H.C. App, 07*1 Weir 
698, Rat, Ud. Cr. Gas. 625*Cr. Rg. 62 of 1892. 

-8.—To Complainant and his Relatives. 

See Compensation—General. 

See GRIM. Pro. Code, 1898, s. 545. 


Pro, Code (1882). 3. 546— Compen^ 
salion to complainant out of fine imposed upon 
the accu%ed—When awardable .—A Magistrate, 
acting under s. 646 of the Orim. Pro. Code, 
Cionot, in awarding oompeosation out of tbe 
fine imposed upon tbe accused, order tho pay 
meot of tbe sum to tbe complainant which he 
might have given to tbe accused for bribing 
otbera- QUBEN-EMPRESS v. NANESAHEB, 
Rat. Ud Cr. C. a73*Cr. Rg. 21 of 1888. 


(2) Cftm. Pro.Code^ $ 5^5—Compensation U 
complaxnani^When awafdable.~S^ 545, Crim. 
Pro. Code, does not empower a Court to aware 
compeDsation for alleged oSences other ibar 
those which form tbe sabjeot of enquiry in thi 
oase m which the order ia made, still less fo: 
oflences of which the aoeused is acquitted 

qobbn-Euprbss V. govind Nabayan, Rat 
Uo. Cr. 0. 407*Gr. Rg. n of 1888. 


-3.—To Complainant and his Relatives 

— continued. 

(3) —Crim. Pro. Code, 3< 545— Compensation 
to complainant when and out of what fund to be 
awarded. —Under 545, Cnm. Pro. Code, 1882, 
an award of compensation cannot bo made in 
addition to tbe fine imposed, but must be made 
payable out of tbe fine itself, (JULEN EMPRBSS 
V. DHANJI, Rat. Uo. Cr. C 196. 

(4) —S. 645— Com2yen$ation in be awarded out 
of /ine.—Under s. 545. payment of compensa* 
tion oan only bo ordered out of tbo fine recover* 
cd ; and il is not competent to h MAgi^^trate to 
award compsofation in addition to tho fine im¬ 
posed upon the accused. EMPEROR v, BHU* 
JANOA LUXMAN SlllNDE, 5 Bora. L. R 976. 

(5) ^Matters in respect of comnensation to 
coinplainanl cannot be awarded.—S. 645 deals 
with expenses incurred in tbo prosecution and 
with compensation for injury only. Compen¬ 
sation caunoti therefore, be grAOted for loss 
occasioned to tbu compl tiuant on account of bis 
inability to go on with bU field work on account 
of tho pronecution of tbe accused. l^fPERATRlX 
V. NARAYAN VAMANAJI PATIL, 22 B. 438. 

4 

(6) — In respect of what ynatters ca^i complain^ 
ant be awarded compensation. compensation 
IS to be awarded to ibo complainant, the Magis¬ 
trate should state explicitly under what section 
of tho Code the award was made and for wbat 
purpose. Held also, that an order that tbo 
accused is to ipay besides the fine all the 
expenses which tbo complainant has boon put 
to ’’ is illegal. KlNO-EMFEROR v. NQ.\ THA 
Zan, U.B.R, 1697-1901, Yol. 1. 347. 

(7) — Court should state specific ground on 

compensation is claimed and awarded. — 
In cases wboro tbe complainant can recover 
damages in acivjl action, bo cau be compen¬ 
sated under s, 308, Crim. Pro. Code, 1872. 
In order that an accused person may have an 
opportunity to contest both tbe liability to, and 
tbe amount of. compensation, tbo Court should 
state the specific ground on which tbe oompen- 
eatioD is claimed and awarded. KESAR SiNQH 
v. Crown, 10 P.R. 1878. Cr. 

(8) —Compensation awarded only in case of 
pecuniary loss or darrmpe.—Compensation to 
the complaiuant is only awardable in cases 
whore be has suffered pecuniary loss, or some 
special pecuoiary damage, or incurred expenses 
in prosecuting. CROWN v» BemraJ, 77 
P.R. 1666. Cr. 

(9) — Order for restoration of stolen property 
to complainant as well as award of compensation 
to him.—Where loss has boon oocasiooed to the 
complainant by the accused slealing bis pro* 
perty. it is oompsteot to tbe Magistrate to 
award coaipensation to the complainant out 
of tba fine levied on tbe accusedt besides order* 
ing tbe stolen property to be restored to tbe 
complainant. REO. v. YesbappA bin NIN« 
OAPPA, 8 B.H.O. Cr. 41. 
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Co/npensai/o/i—ooDtinued. 

“—3—To Coraplaioant aod his Relatiyes 

^coniiriuecL 

(lOi — Power of appellate Court as to awarding 
covipcnsalton to complainant out of fine imposed 
by lower court.—A d appellate Court canuot 
award as compensatioo any portion of a 6 ae 
imposed oo a couviot oy the trying Court, when 
the latter bad refused to award it. In re 
MAGISTltATE P p. IN CHARGE. SURAT, No. 
1193, Rat. Un. Cr C. 39. 

(11)— Nature of compensation—Loss to person 
injured Damages .—The compensatiOD award¬ 
ed, under a 41 of the Code ol Criminal Proce¬ 
dure. 1861, cortesponds to damages awarded iu 
oivil proc-edings. QUEEN v. 13.4RJOO KOOR- 
MEE. 3 W.R. Cr 76. 

(l!^)—Cri)«. Pro. Code, s. bib-Compensa- 
fion, when no fine is imposed. —Where the 
accused is discharged without the impLSition of 
any fine, an order for payment of compensation 
caunot be leg illy pa-*bcd under s 51-5. Crim. 
Pro. Cede, In re Bastoo Duma.H, 22 B. 717. 

To complainant—Poiuer to order refund, 
when aft,rwatds remitted—Powers of High 
Court Revision. —There is no provision in toe 
Ccim. Pro. Code, under which an accused person 
oan obtain a summary order from the Criminal 
Courts directing the refund ol a fine paid as 
compensation to the complainaut, but which 
has been subsetjucntly rctimted by a superior 
Court Chogatta V. Empress, 2 P R 1809 , 
Cr. C/^.. P-K. 1903, Ct.j 

(14)—Crim. Pro, Code (188v!). s. 545—Order 
for removal of fishing stakes-^Obstruclions to 
Fair IVays Ad. XVf of 1861—prnal Code, 
s. 883— Compensation to the compfainanf.—The 
accused w.ie ordered by the Suporinieodent of 
the Coast Guard Service to remove cerCaia 
fishing stakes, aod was convicted under s. VS3, 
I.P.C., lor failing to comply with that order, 
and sentenced to pay a fine of Rs. 20 , of which 
Rs. 15 were awarded as compensation to the 
oomplainant. the Coast Guard, to cover the ex¬ 
penses of removing the stakes: Held that the 
case, not having been dsilt with under the 
Obstruction to Pair Ways Act, the order of 
compensation was illegal, the same not coming 
within the terms of s. 545, Onm. Pro Code. 
Queen-Empress v. Bhikari, Rat. Uo Cr 
C. 211 <sCr. Rg 8 or 1886. 

(16) —To uiAom awardable—Relations. —It is 
awardableonly to the person wno suflered from 
the ofience, and not to bis r-la-ioos. ABDOOL 
Rahbeu V. Mehrab Shah. 89 P R, 1866 . Cr. 

(16) —Compenaafiou lotohom awarded - Rela¬ 
tives.—G 'mpensation can only be awarded to 
the person who has suffered from the accused's 
act and not to his relatives CROWN v. 
SADOOLAH. 97 P R 1866 Cr. ; CROWN v 
Debee buksh, 2S P.r. I 868 . Cr. 

(17) —Heirs of person suffering by offence — 
Cr%m. Pro. Code ( 186 l)| s. 34.—Compensation, 
under s. 44 of the Code of Criminal Prooednre, 
1861, cannot be awarded to the heirs of a’ 


Coajpeasation —coo tinned. 


•3. To Complainant and his Relatives 
—continued. 


person who has been killed. In re 
Lall Singh. 10 W R. Cr. 39 


ROOP 


I (18) Compensation for mother of deceased on 
conviction for hurt—Crim. Pro. Code (1882). 
s. 645. The mother of a deceased person, who 
; had not incurred any expense in conducting 
tbe prosecution, could not recover, out of the 
fine imposed upon the accused convicted for 
hurt, any compensaiicn. HYaT v. Mamun, 
6 P.R. 1890. Cr. {D.. 17 P.R. 1899, P.B.] 

(19) —Crim. Pro. Code (1882), s. 545-Com- 

pensatiO'i lo the widow of a man whose death is 
caused by negligent acf.—Compensation can¬ 
not be given Oy a Magistrate to the widow of 
the person, whose death was caused by tbe 
accused s negligent act out of tbe fine imposed 
on him. on being ooovioted under a. 804-A of 
the Ponal Code. Yalla Sanguli v. Mamidi 
all 21 M. 74. F.B.=2 Weir 719. iP B.) [Not 
F.. 36 C. 302 = 9D.D.J. 20l*9nr.L J. 393*13 
O.w N 362=1 Ind. Cas 814 ; 16 C.P.L.R. 

180. 17 P.R. 1898. Cr.. P.B.] 

(20) —Hewaf Code, s. 304-A— Fine-Compen- 
salion to the widow of the deceased. —Where a 
person convicted, under s. 304 A of the Penal 
Code, was sentenced to pay a fine and was 
ordered that the whole amount of fine, if 
recovered, be paid to the widow of the deceased 
as oompensation. held, that the award of 
compensation to the widow was not legal under 
8. 515. Crim. Pro. Code. In re. LUTCHMAKA. 
12 M. 352 = 2 Weir 719. (Diss.. 9 Cr.LJ. 
342. 17 P.R, 1893. Cr. P.B, 21 M. 74 = 2 
Wsir. 719, P.B.. 16 C.P.L.R 180, Rat. Uo. 
Or Cas 763.] 

(211 —Compensnfiou to widow of the deceased. 
—It IS not competent lo a Judge to award, in 
case of the death of oomplainant. compensa¬ 
tion to thfl widow of the deceased out of the 
fine imposed unon the aooused. QUEEN- 

Empress v. ABDUL Rahiman, Rat. Un Cp 

C. 7S3 = Cr. Rg. 26 of 1895. 

(221—Comprnsafton lo widow of the deceased. 
—An award of compensation to the wid >w of a 
person, whose death was caused by falling into 
a pit dug by tbe accused, out of the fine imposed 
on tbe accused, IS illegal under s. 44 of the 
Crim. Pro. Code. 1861. ReQ v. SHIVBASAPA 

111! ym.r “■ '''■ 

(231—Comper.sti.on to the widow of the deceas¬ 
ed -Penal Code, s. 304—U is competent to tbe 
Court, under a. 645. Cnm. Pro. Code, to award 
part o^ the noe imposed under s. 304 I P 0 » 
for the offence of culpable homicide oot araouDt- 
inR to morder, to ih^ widow of the person 
killed. QUCEH-EMFRBSS v. SAIF ALI S7 

^ ®- f'2 M. .352, ‘il M. 74. F.B., 
NotF.i[R..6'26 P.L R. 1913=I8P,R. ]913=U 

Ind. Cas. 1002 = 41 P.W.B. 
1913. 16 Cr. L.J 260 = 37 P.L R. 1914 = 23 Ind. 
Cas. 469= 19 P.R. 1914, Or.. 9 Or. L J. 342.1 
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CompenssHon —cootinued- 

-^3.—To Complainant aod his Relatives 

- ccntinued. 


Cow pensai ion—continued. 

-3. To Complainant aod his Relatives 

— C07itin2ied, 


(34) Cowuiciion under* $. 304-*4., l.P.C .— 
Com|)en4aiion to the relatives of the deceased — 
Act XIII of 1855.—Tbu award o( compcnsatioD 
to the relatives of the dcceasod. aodnr Act XILI 
of 1855, on the cooviction of the acoosed who 
caused the death under s 304*A.I. P.C., isillcgal. 
Crown v. Gopal Das, 7 P R. 1877. Cr. 


(36 )—io husband whose ivtfe is 
enficed nu’aj/.—Comoensai iou may be awarded 
to a busb/^nd whose wile bas been enticed away 
with onminal intent. Ki:SAK SlNOiH v. 
Crown, io P R* 1878. Cr. See, also. CuoWN v. 
ALHOO. 14 P R. 1678, Cf. 

(26)—4ICOrd of, under $. 545^ IV/ml tkeoj'der 
should ifife — Inan award of compcns^iiou to 
a complainant under s. 645 of Cnm. Pro. Code, 
1382, the two cIs. \ai and (6) of that eection 
should be borne in mind, and it ebould be 
clearly stated in the order whether the payment 
out of the 6oe is intended to defray the expen* 
ses properly incurred in the prosecution, or to 
make GoIl]pen^acioo for the injury caused by 
the oQence commiteed, such as would be recover* 
able by a Civil suit. Quben-Emi^RBSS v. Mi 
Te, U-B.R. 1892—1896, Vol. I, 290. (10 M. 
353«1 Weir 620, R.) 


(27)—Ar/yniffnf a//er trial of cbarfies—Crim. 
Pro.Code(1872), ss 209, 211.-Where a formal 
charge has been drawn up and the accused 
tried and acquitted, no compensation can be 
awarded to the accused under s. 209 in such a 
case. RADHANATH Panja v. WOOMA CHURN 
CROWDHRY, 22 W R.Cp. 12. 

(28 & 29\—Crim. Pro. Code. Act X of 18?2, 
5S. 247, 250—A65ence of complainant^Appeal 
for compensation—Act IV of 1891.— 
Where a Third Claes Magistrate, after examin- 
log tbe complainant in a case under ps 852. 426 
^ Code, Hcquittod the acous^cd under 

ol the Grim. Pro. Code, and made an 
^^njpsnsatiou under e. 250 on account 
of the noD^appenrauce of fhe complainant on tbe 
ao]ourned date, held, that both the orders were 
HiegAl. No appeal lay, before Ant IV of 1891 
came into force, from an order of rornoent^a^ioDj 
under a« 250, to the Di'^trict Magistrate. 

V. H^^DEO 9INOH, A.W.N. 

Ifls 'or'?; 23(l = ‘i3 loa. Caa. 

188»26M.L.J 160.] 

(30)—Criw. Pro. Code (lfl98). $. 545 (1) <6)— 

5,^ ®**‘ ‘’Z fine-Amount to be 

at e - Expense incurred tn v^oseculion — 
<^mp-nsatu>n formjurycaused bv the offence.-^ 
Where the ancuaed w^a oonvioled or illeRelly 
-2 moDey, under a. 21 (c) 

fV.o ' y**® »Dd w»8 fined three timee 

the amount of tbe illeRel reoeipta, and the Me- 
giatrate direoted tbe whole of the fine to be paid 
to tbe persona from whom ,he accused had 

P'osMUtion was 
on tbe report of 

•Mrieyed hart not 
noorred any exoenae id the ornseoatloo. azoept 
tbe expense of attending Coart m witnessM and 

79 


had not nufTered ain injury beyond the lo^ss of 
tbe sums paid the ncoihed, tbe amounts 
aw.irded. as compon>atioi). wore considerably in 
excess of iho amounts lo be awarded under 
cl (5) of s 515(1) KIN<1 KMI’KUOR vMaUNQ 
THIN, S L.B R. 50*2 Ind Cas 542. 

(31 )—Award of foinpf^x'intxon out of in 
petty cases —Cri»i. /Vo (hnie s. 515 —It 

? IS improper lo award, out of the fine iiupuscd, 
compensation to complainants in petty cases, 
whero no rinmage • f .iov kind to (»cc^sjon 
pecuniary los«5h4s bi'oii >u>tiiinod. S .546, Crirn. 
Pro. Code, provides ibat such pavinunt is to be 
mide where 8iibstaot»aJ compcnsHimn i> reco* 
verahic bv civil snt, tJUBKN-EMPUESS v. 

Mi Yin, L.B R. i872-1892.338. 

(32j —Crim. Pro. Code. Act XXV of 1861, 
• s* 4 I Loss or dofnaoe—Conipensafion,—Where 
there is no proof that any or special Himage 
has been ciusrd to tbe complainHut by the hurt 
lu/hc ed by the accused, hcli '■•hat an order for 
compensation is illegal. KE(> v. SaAJSCN 
BaB.AJI, 3 B H.C. Cr. 43 

(33) —C/tfffc Trespass Act. I of 1871, s. 22— 
Fine in orfiifiou fn coinpensaiion 22 does 
not provide for a flne in addition to compensa* 
tion. H.C. PKOCKRDINGS 1ST AUGUST IB73. 
NO. 1379. 1 Weir 710 = 7 M H.C- App. 24. 

l^\)^Bodilp pain suffered by contplainant — 

I Compensation. —Bodily pain suffered from tbe 
adniioistratioo of poison is uoo an iojury that 
can be nompensated by money* The question 
ol compensHting a complainant out cf fine 
depends upon whether the loss, injury or 
damage h^s boon occasioned by Iho oSenco, 
which can be apprai^^ed in money. CROWN V. 
DINDA, 12 P. R. 1876. Cr. 

See ACT Xin OF 1850. ss. 2, 3, Rat. Ua. Cr. 
C-0l7 = Cr. Rg. 40 of 1892. 

For loss or injury caused by oflenco —See 
ACT VII OF 1870, s. 31. 24 M. 305 = 2 Weir 723, 
* 1 Weir 723 

See ACT Vri OF 1870, 8. 31, U.B.R. 1892— 
1«96. Vol. I, 7. 

See ACT I OP 1871. sa. 8, 20, 22, 23 0. 442 

Iq cases of illegal aelz ire of cattle —See ACT 
I OP 1871, &8. 21 and 23, L.BR. 1872-1892, 
615. 

See ACT I OF 1871, a. 22, U C. 175, 27 0. 
992 = 5 O.W.N 32,11 M. 359 = 1 Weir 712, 3 
N-W.P. 200, 25 P.R. 1878, Cr., 36 P R. 1878, 
Cr., 37 P.R. 1878. Cr., 5 P.R. 1880, Cr. 

See ACT I OP 1871, e. 33, 22 P.R. 1886, Or. 

See ACT I OP 1871, a. 24, 1 P.R. 1873, Cr. 

In additioD to imprisonment—See ACT VII 
OP 1878, 8- 41 (Rules 31 and 26), 5 Bom. L.R. 
126. 

Order of, where person not really tbe com* 
plaioaot—See ACT IV OF 1691. 30 C* 481. 

See BOU. ACT II OP 1868. e. 14, Bat. Uo, 
Or. 0. 688 = Cr. Bg. lOof 1894. 
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Co wpensfl f/o/I--coucluded. 

-3.—To Complainant and hia Relatives 

— cottciuded. 

Sec AI'l'EAL-ACTS, 3 N.W.P. 200. 

See Al’I'EAE.—C ases where ArPEAL 
DOES NOT LIE,9 C.P.L.K. 27, Or. 

See COMPOUNDING OFFENCE. Rat. Un. Cr. 
C. 7U0 = Gr. Kg.,29 of 1894. Ral. Uq. Cr. Cas. 
957 = Cc. Rg. b of 1898, 

Power of ^lagistrato to award compensa¬ 
tion for damages to party‘s crops in disputes 
about land-Are CRIM FRO. CODE. 1898, 
as. 145 and 14b, 32 C. t02 = y C.W.N. 862 = 2 
Cr. L.J. 552. 

Compensatioa to innocent alienee of stolen 
property — See CRIM. l*RO. CODE, 1898, 
88 . 5 19 , 5 4 6 , 2 Weir 671. 672. 

See Grim. PRO- Code, i898, s. 517, Rat. 
Uu. Cr. C. 213 = Cr. Rg. 10-3-1885. 

See MaG1str\TE, JURISDICTION OF — 
General JURISDICTION. 3 P.R, 190G. Cr.= 
84 P.L.R. 1906 = 4 Cr. L.J. 3G. 

See Negligence. 5 C.P.L.R. 45. Cr. 

Complainant unable to recover substantial 
oompeusation in Civil Court—Right to com¬ 
pensation under s. 545 (6), Crim. Pro. Code, 
and for prosecuiiou expenses — See PENAL 
CODE.BS. 24,420. 15 Ct. L.J. 555 = 24 Ind. 
Cas. 963. 

See Sanction to Prosecute—Nature 
AND form of Sanction. 22 C. 586. 

See Stolen property, 3 Bom. L.R. 449. 
764. 

See Summary Trial. U.B.R. 190G. Crim. 
Pro. Code. 61 = 5 Cr, L.J. 298. 

Complainant. 

See Compensation to Complainant and 

HIS RELATIVES. 

See Complaint. 

See CRIM. PttO. CODE, 1899, s. 198. 

(1) —Compfair.f 5,v ic/iom to be made. —Any 
person baviog knowledge of tbe commission 
of .an ofloDcc may set the law in motion by 
complaint, evoo though be is not personally 
injured or afiouted by tbe oSence, unless that 
power is expressly restricted. When the oSence 
is against the publio interest, tbe truth ot the 
complaint and the amount oi the evidence of 
crime it disoloses are alone considered. Such a 
complaint ought not to'be dismissed on tbe 
ground that tbe complainant has suficred no 
personal injury and that be is a mere instru¬ 
ment. In re Ganesh Nauayan Bathe, 13 B. 
600. [F.. 18 A. 465. 19 A. 64 = A.W.N. 1896. 
149; R., 19 B. 51. 21 B. 636. 3 Bur. L T. 124 
= 11 Cr. L.J. 738 = 8 Ind. Cas. 952 = 5 L.B.R. 
341. 15Cr. L.J. 369 = 23 lad. cas. 737=7 8. 

( 9 )_Crtm. Pro. Code (1861), s. 360—TF/w is 
a eompfain(4nf-~Tbe oomplainant, intended by 
s. 360, Crim.. Pfo, Code, 1861, must be a person 
who makes before a Magistrate in 

order to tbe isAt>’°8 & summons or warrant ' 


Gomplaioant—confinued. 

against any person. A person who, merely as 
an informer, telegraphed to a Magistrate that a 
murder bad boon committed, and, when tbe 
case bad been dismissed for want of proof, 
petitioned tbe Sessions Judge to call for tbe 
proceedings and order further enquiry, could 
nob be considered as a complainant and need 
not be examined- REG v. FATTE CEAND 
Vastachand, S B.H C. Cr. 83. 

(3}-^Co:Hplaint filed — Summons not taken 
for appearance of accused—Duly of Magistrate. 
—A oomplainaut. by omitting to take out a 
summons, cannot keep a case banging over a 
man for an indefinite time. Tbe summons is 
merely 3 means of procuring attendance, but 
if the accused appears ot bis own accord with¬ 
out a summons, be is entitled to lequiie that 
tbe coinplaiot shall either be proceeded with 
or dismissed. In re Lakshman GOVIND 
NIRGUDE. 26 B. 532 = 4 Bora. L.R, 276. 

(4) —Crim. Pro. Code (1861). s. 269—Dis- 
missal of complaint for default before commence¬ 
ment of trial, —An order dismissing tbe com¬ 
plaint, on the non-appearance of the oomplain- 
ant, passed before the commenoement of the 
trial, amounts 10 a discharge without trial, and 
does not bar a fresh complaint. High COURT 
Proceedings, ist April, 1868, 4 M.H.C. 
App. 8. 

(5) —Rfcojnisance by witnesses and com¬ 
plainant. —A suoordinate Magistrate has no 
power to take recognisances from the witnesses 
and tbe complainant to appear on a certain day 
before a Magistrate with co-ordinate jurisdic¬ 
tion. High court Proceedings, 31st 
Oct. I 86 S, 4 M.H.C. App. 17. 

( 6 ) —Crim. Pro. Code (1861). s- 259—Com- 
plaint of criminal misappropriation—Dismissal 
for default.-S. 259 of the Code of 1861 applies 
only to cases which fall within Chap. XV of 
the Grim. Pro. Code. The oQenoe of criminal 
misappiopriation being triable according to tbe 
provisions of Chap. XlV, tbe Magistrate has no 
power to dismiss a complaint of such ofienoe 
for tbe non-appearance of the complainant. 

High Court Proceedings, 24th March, 

1869. 4 M.H.C. App. 41. 

See ACT X OF 1873, S3. 8 to 11, 13 B. 339. 

See BIGAMY, 10 B. 340. 

See CHB.aTING—GENERAL, 7 C.L.J. 375 = 
12 C.W N. 750 = 7 Cr. L.J. 342. 

See COMPENSATION—General, i B. 175. 

Transfer of complaint by District Magistrate 
to Deputy Magistrate for disposal—Issue of 
search warrant by Deputy Magistrate—Omis¬ 
sion to examine complainant on oath— See 
Crim pro. code, 189S, s. 96, 7 Ind. Cas. 895 
= 8 M L.T. 416=1910 M.W.N. 818 = 11 Cr.L. 
J. 535. 

BxaminatioQ of complaiDant, nature and 
necessity of—Inquiry and report without specific 
eiamioatloD—See CRIM. Pro. CODE, 1898, 
S3.195, 200. 202. 203, 476, 12 Ct. L.J. 689 = 12 
Ind. Cas. 615 = 2 P.R, 1912, Cr.= 11 P.L.R.1912. 
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Coraplainaot—coRc^uddd. 


Comp/a/nf—continuod. 


See GRIM PRO. CODE. 1899. 199. 3 8.L. 

R. 15. Cr. = 9Cr L J. 460=1 Ind. Gas. 911. 
1 S.L.R. 72, Cr. = 8 Cr. L.J. 190. 

Institution of criminal procccdiu^’s before 
Police—ProcpedinRB turning out unfounded— 
Prosecution of complainant— See CRI&I. PRO. 
Code, 1898, s 203. 33 0. 1=10 C.W.N. 168 = 2 
C.L.J. 228. 

See False Evidence, 4 N.W.P. G 

Right of complainant to conduct cane by 
counsel — Sre LEGAL PRACTITIONERS — 

Counsel, ii b.h.c. 102. 

See JIAG1STR4TE. JURISDICTION OK— 

General jurisdiction, 10 c. 67 = 13 O.L. 
R. 408. 

See Pen.\l Code. » 174, 13 B. GOO. 
Statements of — Court nut limited to the 
statements — Court lo find nut truth — See 
Practice and procedure, 14 Bom. L.R 
135=1 Bom. Cr. C. 70=14 Ind. Cas. 764= 13 
Cr. L J. 300 

See Sanction to prosecute—Condi¬ 
tions REQUISITE KOR GRANT OK SANCTION, 
ETC.. 2 B. 658. 

See SANCTION TO PROSECUTE—NATURE 

AND FORM OK Sanction. 7 c L.J 49 = 7 Cr. 
L.J. 10 = 36 c. 141 = 2 M.L.T 500. 


Complaint. 


1. —GBNER.^L. 

2. —WHAT IS. AND WHO SHOULD INSTI¬ 

TUTE. 

3 —INSTITUTION OP COMPLAINT—PRE¬ 
LIMINARIES. 

4.—PROCEDURE ON RECEIPT OF COM¬ 
PLAINTS. 

5 —Dismissal of complaint 
6.—Withdrawal and revival of 
complaints. 

See Complainant. 

See Grim, Pro. Code, 1898, as. 200 to 203. 
See Cross-complaints, trial of. 

See Dismissal of complaint. 

See False Charge 
See False Complaint. 

See Fresh Complaint. 

See Revival op Complaint. 

See Withdrawal op Complaint. 


1.—General. 


Prltna facie ease made out—Polic< report, 
—Where there ie a prtma facie case made out a 
Magistrate should send for tba witnesses, and 
not, merely on the strength of the police report, 
reject the oomplaioaot's petition aud refer him 
to the Civil Court. BORODAKANT MOOKER- 
JBB V. Kali Bhuttacharjeb. 9 W.R. Cr. 21. 

See ABETMENT, 4 P.R. 1899, Oe 

See ACT III OP 1867. e. 14. 8 B H 0 Or. 22. 


Oompetenoy to complain—Manioipal offence 
—See BOM ACT III OP 1880, ss 68. 231. 471, 
617. Rat. Uo. Or. C. 9e7-Cr. R^4& of 1898. 


-1. - General -continnede 

Brotbol house, removal of—Div^crction of 
MaRistrato — Kxcrcise of dj>«cretiiou hy his 
predecessor—Noc. addressed tu Magistra*o— 
FUN ACT XX OF 18*n, 20i. ^8 F.L.R, 1910 

^8 lod. Cas. 221^—11 Cr. L J. aUO. 

See CRIM. Pro. CODI:, 1898, 89. 4 and 190, 
1 L-B.R. 68- 

Junsdtetion of Maci«trate to sucunmn persoo? 
not named in the—Meaning of ** mpl-iint'* 
andconiplaitiAJit '*~^Sce LIcIM. PUO. L^DE, 
89. 4 fl). ih), 190, cN. (n), (c>. IH C.W.Ns 
921»15 Cc. L J. 64G»‘i^4 led Cas. 961=110. 
1013. 

NVbolhcr all the acrusod persons should ho 
named in the—5^*6 CrIM. FhO- CODF, 1^98, 
Ks 4 CS), 337 (4). 13 Ct L.J 6^8 = 16 Ind. Cas. 
1004. 

Pcc>eDtation of—Duty of Ma{^l^tfate—Direc¬ 
tion to strike o0 case from police file—Legality 
—See CRIM. PRO. CODE. )S98. s 15G l3j, 
Ch. XVI. ^8. 200, 201. 202, 203. 10 M.L.T. 120 
« J911 2 M W.N. 74*11 Ind. Cas. 999 = 12 
Cr. L.J. 463. 

Information to Magistrate - Initiation of 
criminal proceedingia — Frosecutiuu in con* 
firmity with an uUta vires order — See 
CulMv PRO. Code, 1898, s. 190, 87 PiL.R. 

1910*8 Ind. Cas. 247*11 Cr. L.J. 602. 

« 

See Grim. PRO. CODE, 1898, ss. 190, 202, 
4 O.C. 127. 

Complaint— F<tcis constituting rflence— 
Personal knowledge of compUrnani — Not 
necessHry —See CRIM- PUO. CODE. 1898, s. 190 
(1) (a» (5) (c) and 9. 4 (/i), 7 SLR. 77 = 15 Cr. 
L.J. 369 = 23 lud. Cas. 737. 

Complaint in the form of polire report— 
See CRIM.PRO CODE, 1898. ss. 190(11(61 and 
203. 2 Weir 246. 

Dismissal of. without recording reasons is 
bad—See CRIM. PRO. CODE. 1898. ss. 196, 203, 

13 Cr. L J. 48i = lS Ind. Cas. 482 = 40 0 41. 

By husband—Stalemeots made by husband in 
bis dep^'Sition are not c'mplaints —See CRIM. 
PUO. CODE, 1B98 , 09. 199 , 4 ilM. 14 bom. L-R- 
141 = 1 Bom. Cr.C. 82=14 Ind. Cas. 671 = 13 
Ct. L J. 287. 

Defamatory statements in — Absolutely privi¬ 
leged—See DEFAMATION, It M.L.T. 431 = 

14 Ind. Cas. 767 = 13 Ct. L.J. 293. 

See MAGISTRATE, JURISDICTION OF — 
General Jurisdiction, 27 C. 798, 7 B.H.C. 
Cr. 50. 

See Maintenance. L.B.R. 1893—1900. 662. 

By de facto guardian— See PENAL CODE, 
8. 363, 12 Cr. L.J. 239 = 10 Ind. Cas 261. 

Of offsnoes of criminal breach of trust and 
misappropriation—Dismissal of —Legality— See 
PENAL CODE, B. 409, 9 M.L.T. 332=12 Or. L. 
J. 123 = 9 Ind. Cas. 726=1911 M.W.N 126. 
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Comp/fl/nr—contioued. 

——1.—General —concluded 

EoticiDt? aw^v married woman—Report of 
PmJjcc olHcet-See PENAL CODE, 3. 498, 39 
P.L R. 1011 =:3i P R. 1910=* 12 Or. L.J. 50 = 
8 lud. Cas. IlGO. 

See Sanction to prosecute — Condi¬ 
tions REQUISITE for GRANT OF SANCTtON, 
ETC., 1 L.H.R. 286. 

-2.^What is, and who should institute. 

(11—Crim. Pro Code (1899), ss 4 and 199— 
Meaning of “ complaint ’’ ns usrd in 199.— 
The word “compiaint” referred to in s. 199, 
Orim. Pro. Code, means a ' complaint as 
defined by s. 4 \h^ of tbo s<me Code. Tara 
Pros AD La a a v f:mpbuou. 30 C. 910, F B. 
= 8 C.W N 17. (200 483, D ) [F . 12 Or. L J. 
50 = 8 lud CaH, ilGO = 32 P.H. IH10. Cf. =32 P. 
L.R. 1911=51 P.W.R, 1910. Cr ] 

(2)— Crim. Pro. Code. Act Xof 1882, ss. 199, 
200^Complaint, meaning .—Tbe word ** com- 
pJaiot” in s 199 of the Cnm. Pro Code must 
be taken as including not only a written com* 
plaint, but also tbe examination of tbe com¬ 
plainant under 8. 200. Tbu^. where the written 
complaioc only suggested an oQenre under 
s. 498 but tbe complamant'r^ examination made 
out such an oSonce, held that tbe lilagistrato 
bad jurisdiction to try for that offence. 

Government OF Bombay v. sheikh Maho¬ 
med, Rat. Un. Cr. C. S84 = Cr Rg. 44 of 1B91. 

(3j—Crtm, Pro. Code, Act X of 1882. s i (o) 
^Report made by Village Officer in executive 
capacity, whether a complaint. report by 
a village police oificer in bis executive capacity 
is not a complaint within tbe meaninc of R. 4 
(A) of the Orim. Pro. Code. QUEEN EMPRESS 
T. Shivram, Rat. Ud. Cf. C. 994 = Cr.Rg. 29 of 
1891. 

(3*0)—-Crim. Pro. Code.ss. 4, 195, 476—i2r/e- 
rence to District Magistrate by Revenue Court 
concerning case involving forgery of documents 
— ‘ Complaini^^* what constitutes, — Held, fi) that 
a Revenue Court, in referring a case, in which 
certain forged doouments bad been tendered, to 
the District Magistrate (wbo waa also a Collec¬ 
tor) for iogairy and such orders as might seem 
fit to bim bad not acted under s 476, Crim. 
Pfo. Code. But (ii) that the oommunreation 
by tbe Revenue Court to tbe District Magistrate 
was a complaint upon which tbe Magistrate 
was oompetent to take action under a 195, 
Crim. Pro, Code. INDER BHAN v. KINQ- 
EMPEROR. 30 P R. 1905. Cr = lC5P.L R. 1905. 
(29 P.R. 1901, Of., F.; IS B, 109, Appr.) 

(3-6)— Mainlenayice of wife, npoUcation /or, 
not a complainF* ^Cr. P.C-, ss.4, 488.—fleW, 

(i) that a petition under s. 468 Crim Pro. 
Code, 19not a complaint** of an offence within 
the meaniog of e. 4(5), Crim. Pro. Code; 

(ii) that an application under s. 468, Crim* Pro. 
Code, therefore, oanapt be referred for inquiry 
under s. 303, Crim, Pro. Code, nor dismissed 


Comp/4/nf—oontinued. 

— 2.—What is, and who sboQld instltote 
— continued. 

under s. 203, Crim. Pro. Code, and consequent¬ 
ly. tbe Magistrate should inquire into it him¬ 
self. SaRDARAN V. AMIR KHAN. 29 P,R. 1903, 
Cr.==90 P.L R. 1903. (U M. 99*, F.) 

(4)— Report to (he police—Cognizable offence 
— Code of Crimtnaf Procedure, s. 199—Juris- 
diction. —A report to the polioe ot a cognizable 
offence is not a * complaint' under s. 199, Crim. 
Pro. Cod«, 1899. EMPEROR v, KHUSHAL 
SINGH. 17C.P L.R. 105. 

16)—Crim Pro. Code (1882), s. 191 —FnJss 
c/iargc —icafton for enquiry to Magistrate 
— Complaint **—Whore tbe Police, making 
enquiries upon an information laid before them, 
reported a case as false, an application by the 
informant to tbe Magistrate for tbe investiga¬ 
tion of tbe case aud (or summoning his wit¬ 
nesses would be a compUint within the mean¬ 
ing of s. 191 of tbe Crim. Pro. Code, which 
should be enquired into by the Magistrate. 
Tbe Magistrate could not avoid the responsi¬ 
bility of makiog the enquiry by accepting the 
conclusion of tbe police on the subject, 
Quebn-Bmpress V. Sham Lald. 14 C. 707, 
F.B. 36 C. 141 = 7 Cr. L.J. 10--7 

O. L.J 49; J’., 37 C. 250=14 C.W N. 330 = 10 

C.L.J 664 = 4 lod. Cas. 710 = 11 Cr. L.J. 37, 
6 O.W.N. 264; R.. 2 M.W.N. 1911, 9 = 21 

M.L J. 796*12 Cr. L J 823*10 M.L.T. 47* 
10 Ind. Cas 619, 2 P.R. 19l2, Cr. = 12 Cr, L.J. 
639 = 12 Ind. 0*9. 615. 16 Ind. Ca9. 257 = 10 
C.W.N. 1105-16 C.L.J. 517, 16 Cr, LJ. 
369 = 23 Ind. Cas. 737 = 7 S.L.R.77.] 

(6) —CriJit. Pro. Code (1882), s$. 4, 101, 200 

and 537—Yadast from a R^^venue o^icer to a 
Third Class Magistrate, containing allegations 
against a person. —Where a Tahsildar sent a 
yadast to a third class Magistrate containing 
allegations against a person that be bad failed to 
obey the summons issued to bim and requesting 
the Magistrate to take action, held, toat the 
yadast was a complaint of (aots constituting an 
offence, punisbable under a. 174, Pen*! Code, 
and tbe omission to examine the Tahsildar 
under b. 200 was only an error of procedure, 
which was cured by s 537, Crim. Pro, Code, 
Queen-Empress v.Monu. tl U.443*2 Weir 
238. [R., 12 Cr. L.J. 217 = 10 Ind. Cas, 

356 = 11 P.R. 1911, Cr. = H6 P.L. R. 1911=32 

P. W.R, 1911, P.L R. 1900, 63 ] 

(7) — Complamt under Punjab Municipal 
Act^ S' 109.***4 document addressed by tbe 
Municipal Committee of the Punjab to a 
Deputy Commissioner to institute a prosecutioa 
under the Punjab Municipal Act, s, 186. and 
endorsed by tbe Deputy Commissioner is not 
a oomnUiot. ABDUL AZfZ v. MUNICIPAL 
COMMITTEE, BAHADABGARH, 1 P.R. 1893,CP, 
[R., 44 P R. 1905, 149 P.L.R, 1908, Cr. *8 
P.R. 3908, Ct,= 16 P.W.R. 1900, Or.=7Cc.L, 
J. 363.1 

(6)—.Bouse-trespass loifh infenf to comptit 
adultery-^Complaint by Ifusband^—A charge of 
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ooDtiDuedi | 

—2.—Whftt Is, aod who should lostitute 
— continued. 

housB-iresp-iss with iotcDt to commit adultery 
oao be euturtaiued without a complaint by the 
husband or by the person under wbo«e care the 
woman IS. CitOWN V. SULZ Aia, 2 P.R. 1877, 

Cr. Cf’.. 11 I’-R 188^- 5 P-11 18t>6; R..i2 

P.R. 1891 : Discussed, 12 P.R. 1906. P.B., Cr.] 

I 

(9) —CoJUiJiaini to Police of rape^Charge of 
adul(crp.^\Whez<d the coniplainant iDforiDed 
the Police ibai iho nccus^ed bad committed rape 
upon bis wife, bat the Police reported that the 
case was one of adultery and the complaitiaat* 
therefore, stated that ho wished to proceed 
agaiost the accused for adultery, held, that 
there was uo complaint, as required by s. 478. 
Crim. Pro. Code. I87i. KaHMATULL^ v. 
Empress, 10 P.R. 1883, Cr, (a P.H, JSSi, 
Ct., H.) 

(10) —Compfoi«f preferred through counsel.^ 
Where tho complain,iUt only complained of an 
oQence under s. 49S, I P.O.. but the counsel for 
the compiaioaot, on the day of tho appearance 
of the accused, preferred a complaint, signed 
by him ouly, under 8. 197, 1«P.C., and tho 
Magistrate discharged the accused ap to tho 
first oSence, but comcnitted him to the Sr;ssion 
on the s^ecood oSence, held, that, as there was 
DO formal complaint by the complainant him* 
self, the cominitmeat Was not propter. KIRPa . 

Singh v. buup Singh, il P.R. 1872, Cp. ^ 

(11) —dppficafion for maintenance. —Anappli- ' 
cation for an ord»r o( maintenance is not a 
complaint of an oflence. RCV« FATHER HIL- 
DEPHONSUS V. Malone, 13 P.R. 1885. Cr. 

(9 P.R. 1883, Cr., Gxled). [F, 154 P.L.R. ‘ 
1914; , 5 P.R. 1914, Cr,; i?.,3 P.R 1893, ' 

19 P,R. 1903, Cr] 

(12) — Defiimalion—Complaint byparlydefain* 
ed»—Where the accused, a petition*writer, wrote 
in a memorandum ol appeal defamatory state* , 
mentB about the lower Court, and the Appellate 
Court directed a subordinate ISIagistrate to 
enquire into the mattbr, and the latter convicted 
the accused of an oSenco under 8. 600, I.P.C., 
luld, that the conviotion was illegal, as there 
was no complaint within the meaning of s. i4i, 
Ctim. Pro. Code. NaBI SHAH v. CROWN, IS 
P.R. 1878, Cr. 

(13) —Invesfu^afton on information received 
without any complaint^' Right to examine witness* 
es on oath —False evidence. —Where, on infor¬ 
mation received demi-ofiioially from the Secro* 
lariat regarding the publication of a cercaiu 
pamphlet, the District Magistrate commenced 
an enquiry under s. 202, aod placed the witness¬ 
es on oatb, held, that, as there was no com¬ 
plaint as required by s. 202, Crim. Pro. Code, 
the Magistrate was not competent to administer 
oath to the accused, and they, if they bad given 
false evidence, were not liable to be convicted 
under a. 193, I.P.O. Patteh ALI v. Em- 
PBE86, 18 P.R. iSet, Of, 

(14) —Pf05sctt«cn/or dn oifenca under s. 121, 
2.P.C.—Sanction to prosacisto— Complaint^ 
Crim, Pro. Code^ ss. 196 and ^87.—A letter by 


Comp/tf/zi I—continued* 

—2,^What is, and who should institute 

—confinnrd, 

tho Local Government awarding 5ianotion f">r 
prosccuiioQ IS not a complaint, although it may 
be au auibonty to make a complaint. A Court 
taking cogniz^nco of an oflcnco without the 
authority required by IDG, Cnin. Pro. Code, 
acts without jurisdiction, and the defect i^ not 
cured by s* 337, Orim. Pro. Code. c^HAMAL 
Khanv Empress, 16 P R. 1890. Cr. ffl.. 140 
P.L.U. 1D08, Cr. = 8 P R. IDOS. Cr. = 15 P.W.R. 
)<J0S = 7 Cr L J. 3S3, 11 Cr. L.J 453 = 7 Ind, 
Cas. 359 = 37 C. 4G7, IGC.W N 1105, 13 Cr. 
L.J. COO = 16 Ind. Cas. 257= 15 C L.J. 517.J 

(15) —Comp/a Pi f to Pc/ice of adulUnj-^Convic* 
lion icithnut a formal charge before iJtc 
(rate tythe husbayxd ,—Tho Police,on a compl iint 
nvidc bv the husband, arrested cheaccusifd who 
was committing adultery with his wife. The 
accused wan charged and convicLed of an otfonco 
under $. 497, I.P.C., tho husband being entered 

the tomplainaot in the Police cfialan and 
giviog evidence against the accused. 3chi, that 
the absence of a formal complaint by the 
husband was merely au irregularity lo which 
the provisions ol s. 233. Crim Pro Cndo, 1872, 
applied. GUL/AHA v. EMPRESS, 17 P.R. 1881, 
Cr. 

(IG)—De famalion of wife—Complaint by 
husband. —A complaint made by ihe husband 
of a woman alleged to have been defamed, and 
not by the woman herself, is a sufiieieot 
compliance w*tb tbe provisions of s. 142. Crim. 
Pro. Code EMPRESS v. LaCHMAN, 20 P R. 
lS62.Cr, 

of Municipal Committee 
under $. IS6, Punjab Municipal Acf (1891).— 
A mere resolution of tho Municipal Committeo, 
on which some person authorized by tbe Com¬ 
mittee could have framed a coinplaiut, but on 
which DO complaiut was framed, and where 
DO complainant appeared before the Magistrate* 
was held not to be a complaint, and a convic¬ 
tion upon aucb basis w.tsi set a:%ide by tho High 
Court. NaHINYA v. EMPRESS, 20 P.R. 1894, 
Cr. 

( 18 ) —Wfiat is a sufficient eomplaini. —A 
complainaot need only state tbo facts upon 
which he relies, and it is tbe Magistrate that 
has to decide whether any and wbat oOence 
has beeu committed. If the facts, as stated, 
disclose an ofience punishable under s. 498, 
I.P.C., tbe Magistrate cannot act except upon 
the complaint of tbe husband, or of seme one 
having charge of tbe wife on behalf of the 
husband. PutAN DlTTA v. QUEBN-EmpRBSS» 

23 P R 1898, Cr. 

{19)^Competency of master to complain of 
an assault on his servant.—A master is not 
competent to lodge a complaint for an assault 
upon hie servant, CHOEBYN Vi AMEER KHAN, 

24 P.R, 1869. Or* 

(20)—Crim. Pro. Code (1882). s. 202—Scope. 
—8* 202 applies only to a case where there is a 
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Complaint —continued. 

- 2 .—What <6. aod who should iostitute 

— r oittnued. 

‘‘compUint*’as diKtinguished from a more ''io- 
formatiou/’ and lurther applies ooly to those 
where the Magi^^trate is not saUsfi^d as to 
the truth of the c'^mplainC N.\RAIN SINOH v. 
Empukss, 24 P.R. 1888, Cr. 

(21)—O^^nce binder s. 211. cotnplain^ 

ed—Framinrj of charge under $. 500, — 

Where a complaint ulleged that the accu>oi, 
with a view to injare the compUinant'f^ repata- 
lion, bad brought a false charge thit he had 
poisoned his daughter-in law, and charged the 
accused under &. 211, I.P.C., held that, having 
rogard to the substance of the complaiut, the 
I^Iagistrate could frame a charge under s. 500, 
I.P.Cm QOtwiibstindine the provisions of s. JUS. 
Grim. Pro C-^de. NUU ASLAM v. KMraESS. 24 
P.R. 1884. Cr, 

{2i) ^Tnkiyio cognizance on sungc$lion of Police 
oflUer —Where a Police ollicer ioformod a 
Magistrate that the accused injured the crops 
of tbo people of a certain village, and the Magis* 
irate acting on bis suggestion i>suod suiumoos 
to the accused, whereupon the Police bc-ld an 
investigation aud the accused, who bad been 
previously arrested and released on bail, were 
subscqueotlv finally challa>i€dy held, that none 
of the conditions required by s. 191. Grim. Pro. 
Code, bad been fulfilled, and that tbc acoused 
had been prejudlceo by the irregular proeedure 
of the Magistrate. bAMUN v. EmPBKSS, 24 
? R. 1894, Cr. 

(23) —Sanction granted to one^Comphint by 

anof/ur.—^Where a person to whom a eaootioo 
has been granted to prosecute another for an 
offence under 8. 193. I.P.C., has not availed 
himself of it, the Court can take oogui^inc<^ of 
the ose on the complaint of auy other person. 
LAKHI V, EMPEROR. 27 P. R 1902, Cr.-5 P. 
L.R. 190J. (12 M. 47. F.; 4 C 712. 8 C. 435, 

R.) [DisL, 30 P. R. 1903, Cr.] 

(24) —Trtnf without complaint. —Where, on a 
complaint of assault to a Magistrate of the First* 
Class, the Magistrate ffodiog that the facts dis¬ 
closed an affray, in which the complainant also 
was implicated, put him on bis trial, held that 
bis trial, without a formal complaint, was not 
legal. CROWN V. RAMJEE, 34 P R. 1870, Cr. 

(25) —Priuafe prcsccnfiou, distinguished from 
—Crim. Pro. Code (18821 ss. 195 and 476— 
Preliminary enquiry. — Where the District 
Magistrate acting on hid own motion proceeds, 
under 8. 476, Crim. Pro. Code, his written 
order to a Magistrate to try the case will amount i 
to a complaint. Sanction to prosecute for | 
making a false charge is granted under s. I95t 
Crim. Pro. Code, to some person who applies 
for it and the prosecution is then a private pro* 
seoutioQ. The preliminary enquiry held under 

s 476 is not judicial. KRCSHN^SAMI NaIDU v. 
Queen-Empress, L.B r. 1893—1900, 388. 

(26) —Crim. Pro. Code (1898), ss. 4, cL (/*). 
190, 191—Copmeonce of offence by Magistrate 
—Complaint— Where a petition of oomplainC 


Cocon tinned, 

I-'2,—What ia, and who should inetitute 

I — continued, 

I wa^ filed by certain persoo^ that the accused 
were interferiog with porsoo? who came to sell 
cattle and bad Assaulted them as well as the 
complainants ; held, that the complaint was a 
complaiot within the doHnition of the term as 
; contained in 8. 4, cl. (/i). The M igistrate acting 
I upon this complaint acted under cl. (a) and 
; not under cl. (c) of s. 190* S. 191 of the Code 
had no application to rhis rase. JHAN LAL v, 
Pni Bakhsh, 2 Ind. Caa, 453. 

(27, 23)— with provisions of 
Code—Crim. Pro. Code iAct XXV of 1861). 
ss- 66, G7—Act VIII of 1869, s. 66ti)—X of 
1872. ss. 144. 147 cud 49.—The Magistrate of a 
\ District, before whom a complaint had been 
made, without oompiying with the provisions 
I of B. 66 of Act XXV of 1861, s^nt the petition 
[ to be dispr^sod o( bv a Deputy M^gi^trate, 
i not authorised to receive complaints without 
reference from the District Magistrate, and tho 
Deputy Magistrate tried and cor^victed the 
oSendor. Held, per Kemp, J., that non com- 
pliancs with the provisions of s. 66 of Act 
XXV of 1861. made the subsequent procsodings 
void ; pir Aimlie, J . that the order sending the 
petition to the Deputy Magistrate for disposal 
gave the latter officer power to receive the com¬ 
plaint under s. 66 (b) of Act VIII of 1369. and 
that the subsequent proceedings were, ther^^fore, 

valid. iswAR Chandra Koer v. umi£sh 
Chandra Pal, 8 B L.R. 19, 

(29) — Non-compliance with provision'^ of Code, 

— A Magistrate of a District, before whom a 
complaint bad been mxde. without complying 
with the provisions of s. 66. Act XXV of 18G1, 
sent the petition to be disposed of by a Deputy 
Magistrate: and when the Deputy Magistrate 
bad proceeded to some extent with tho case, 
the Magistrate took it up and tried 'it himself. 
Held that non-compliance with the provisions 
of s. 66 made the suc^equent proceedings void. 
Queen V. Girish Chandra Giiose. 7 B.L, 
R 513*16 W.R. Cr. 40. [F.. 8 B.L.R. 19, 

4 N.W.P. 83; ExpL, 18 W R. Cr. 18.] 

(30) —Jio'isdtcfton of Magistrate —A Magis¬ 
trate may re*call au order which be finds to be 
wrong, and substitute any other which be may 
think right under the law. KalIDaSS BHUT* 
TACHARJEE V. MOHENDRO NATH CH.ATTER* 
JEE, 12 W.R. Cr. 40. 

{i\)—Postponement for further evidence*— 
Where the charge was one under 9. 347 of the 
Penal Code, and the evidence of the prosecutor 
and other evidenco had been taken, and the 
case postponed for the evidence of further wit¬ 
nesses which was considered necessary by the 
Magistrate, and they failed to appear, an order 
by the Magistrate dismissing the case for want 
of sutficieot evidence was held to be legal. 
QUEEN V, BiRDUU Ghosb, 7 B L.R. 9, Note 
= 12 W.R. Cr, 27. [D., 15 W.R. Cr. 53.] 

(32)—Omission to examine complainant—Act 
XXV of 1861, ss. 66 ond 373—402 X of 1873, 
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Comp/a/nf ^continued. 

-2 *~What iB» aod who Bhould ioalitiite 

— coticiudtd. 


Complaint —cootinuod. 

——3.—Institotion of Complaint—Prelimi 
iiaricB— contvKXifd. 


ss. 144 and 41— R^fer^nce by Dntrici 
tralB to subordinate Migiitratc. — A Dij^trict 
Mngi^trate is not bound, on rocoipt oi a com* 
plaiui, topx^mine tbo oomptainaut uuder b. GG 
of Act XXV of 18GI before rofernn^* tbo com¬ 
plaint to a subcrdinate Magistrate for dis¬ 
posal. Tbo examiDUtioii of the c.jmplaiaaiH by 
the Magistrate (o whom the caso has bcMi 
referred is Mitiicion^. QUKEN v Ha»U. 9 B. 
L.R.F.B. 148»18 W.R. Cr. 18. (14 W.R, Cr. 

1, F. ; IG W.R. Gr. 40, D.) 

Statement that a person keeps a g.itning 
house— Ipsuo of sc'irch warrant and arrest of 
certain persons in consequence of the stHteuient 
— Whether sta'.ement amounts to complaint— 
See Grim. Pro. CODE. 1898, ss. 4. 190 11) (c>, 
8 S.L.R.%6*16Cr. L*J. 057 «25 Ind. Cas. 9S5. 

-3-—Institution of Complaint—Prelimina¬ 
ries. 


(11—Criw. P/o, Code (1H82), ss, ^03, 537 — 
Written complaint—Attestation by oath .—Whero 
the cJepn«.iiiQr] m the shape of a compUint is 
made orally or in writing, and when it i» sworn 
to by the compUioaut, tbougb be is not exa¬ 
mined on oath, the provisions of s. 203 arc 
suHicicmly sati.<Qed. Even if this is doubted, 
R. 537 will be applicable to such cases. <^UEEN- 
EMl^RRSS V. MurPHV. 9 A. 866 = A.W-N. 1887, 
141. TDiss., 18 A. •22l = A W.N. 189C. 35: F y 
4 Bom. L.R G03; fl., 35 M GOG* 12 Ind. Cas. 
626*2 M.W.N. 1911. 356*10 M.L.T 573* 
12 Or. L.J. 550-^22 M.L.J 155. llP.R-1911, 
Or,«146 P.L R 19U* 10 lud.Oas.lSG* 12 Cr. 
LJ. 217*32 P.W.R. 1911, Cr.] 


(2)—Grim. Pro, Code (1882), s. 198— Charge 
of defamation not made in complaint — Sutsi- 
queni adding of it on examination of complain* 
anf,—Where a complaint contained only charges 
under $ 3 . 352, 604, I.P.C., but not a charge 
under s. 500, I.P.C., Aefd, that a charge of 
defamation, having regard to the provisions of 
e* 199, Crim. Pro. Code, could not. subsequent 
to the presentation of tbo complaint, be added 
by the Magistrate on statements made by the 
oompUioant in bis evidence whcLber of bis own 
accord, or with reference to nuggcstions made by 
the Magistrale. QueeN-EMPRESS v. DEO- 
KINANDAN. 10 A. 39«A.W.N, 1887.264. [R., 
Rat. Uo, Cr, 0 684.) 


(3) —Grim, Pro. Code (1882), s. 191 ( 0 —Com 
plaint of an offence^ by whom Co be made .—/ 
Magistrate can take oognizauce of hd oSence 
under B, 19l (c), upon the complaint of anj 
member of the public acquainted with the facti 
of the case. The complaint need not noccssari); 
be by|tbe aggrieved petson, except in those case 
where it is bo restricted by the Code. PAR 

Hanuman Prasad, 18 A. 465 = 

V ®00. ■P’-) 14 Cr 

L.J. 409 = 20 Ipd. Cas. 233.] 

(4) —Complaint, making of—Effect.—T/bea ; 
complaint is madei the proceedings have beei 
instituted and the proseoution has oonunenoed 


tbo rccopiion cf the complaint being a sbago of 
the judioial procoodinc towards conviction. IM- 
! PEUaTKix V. Lakshman Sakhauam. 2 B 
I 481 [R-, 28 R. 2iG-=5 Horn. L.K. 910 J 

, (5)—CriJU. Pro, Code (isr»l), s. 23 (tij— Coni- 

I pelencj/ to issnr —W’borc* a M:ipi<Lr.ite, 

I other i han a District M r.iio or a ^lagislrate 
in charge of a Division, fiUorliiucd a case 
' }1gallr^l the accused without any c unpUint 
I having teen preferred to h im nr any report 
! made to him bv iho poheo, held ibai toe Magis- 
Irate was uoc. ciuapeieni to coieriiin iho com¬ 
plaint or io psuc warrants. QUEJ:n v. OOMIt^O 
SlNOH. 3 N W.P 317. 

1 (G)—Cmuucaoii icif/toiii complaint—liailivay 

j .Icf, XVI11 of 1854 —Where a Magislrare con- 
i vicied a person of an oflenco under the Railway 
Actwiiboui nny Svvorn complaint before him 
j and acting only on a private note from a Rail- 
wav olViccr, held tb«t i h® oonvictioii was illegal. 
Reck V. Larkins, 4 B H C. Cr. 4. 

(7)—C>ini P>o. Code (I8fil). s«. GG. 179, 218, 
257 —Vofii’ifu? 7 appearance by ac'*utcd to ansioer 
n charge-^Co/nolaints xohen not 7fvcef}sary.~ 

; When the accused appears voluntarily to an¬ 
swer a charge, the want of a summons nr of a 
complaint in order to the issuing of a summons 
becomes immaterial. Taking a crmpfaiotaud 
i•isuing a summons tboroou are nor. miuisterial 
acts, butare judicial acts. When a case is sent 
under 8«. 164, 1C9 or 170. Crim. Pro, Code, 
1861, and a iSfag strati*, to whom tho case is 
sent by the Court, him.self investigates it, no 
compUint is ueccfsary, nor is it uccrpsary wbon 
the Court itself bolds an investigation, nor 
where tho accused is lawluDy nppn^beuded uy 
tho Polic'' without a warrant ana duly brought 
before Ibe Magisirate. RKO. v SadaSIIIV- 
APPA PANDUR.ANOAPP ^ 5 B H C. Cr. 29. 

(^)—Ciiiu. Pro. Code, Act XXV of 1861, 
$. 434 —Complaint if necessary— What records to 
call for. — In order to tho ex«^rcise of the powers 
given by s. 434 to tbo Sessions Judgo, it is nob 
necessary that any complaint should bo pre¬ 
ferred to him. In calling for records UD'Ur tbe 
above section, tbe Ssrsiodr Judge can call for 
the prnceodings of the subordinate Magistrate 
which have been called for and examined by tbe 
District Magistrate. REG v. VJtIJVALLADH, 
Rat. Ud. Cr. C. 55*Cr Rg. 26-8*1871. 

(9) —CUm. Pro, Code (1882), s. 198—Com- 
pfatnf 0 / defamation oj a female-^Coviplaint to 
be made by herself*—In case of tbo delamation 
of a female, it is she borself, and not h mere 
male relative, who should make a complaint 
under s. 198 of the Crim. Pro, Code, QUEBN- 
EMPHESS V. KUSSANTIN, Rat. Ud. Cr. C, 327 
*Cr. Rg. 14 of 1667. 

(10) —Grim. Pro, Code (1872), s. Offence 

under 5. 494, cognizance of *—Where a 

complaint was made against a party .apparently, 
of taking or keeping tbe complainant’s wife away 
from him, and tho accused, against whom no 
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continued, 

-3. “Institution of CoroplaiaC^Preliml- 

na Pice—conftn wed, 

compl-iint in tbo proper sense of the term had 
been uv.\^c by the prosecutor, was charged 
under s. 40l of the lodian Penal Code, held. 
th.it the Magistrate had not acted without 
jurisdiction, inasmuch as be bad not acted sno 
viotii, but upon the motion of the pro'^ecutor. 
In the 7uaUfrof UJJAL4 Bewa, 1 C L R. 3?3. 
[Appr.. 25 A. 209*23 A.W.N. 7 ; i?.,2eC- 335.] 

{n)-Crtm. Tro. Code (1898), $. 190 (I) (c) 
—«/«rtsdi:aon to xmplend a person not charqed 
os accused —Where a M igistratc has taken 
cogciiziuce of an offence, on the caso having 
been duly referred to bioi by a superior Magis* 
trate, be has the power, although be is not 
specially empowered under s, 190 (1) (ci, to 
implead a person not before the Court ami issue 
process Hgainst him and fry him. CHARU 
Chandra Das v, n \rendr \ Krishna 
Chakuavauti, 4C.W N 367. [F.. 11 Cr.L. 

J. 4Sy»'3 Ind.Cas. 461 --U.b R. lulO, Cr.p.C., 
2. 3!^ P.Il. 1904. Cr =6s L R 1904 ; i? , IB 
C.W.N. 921, H Or.L^J. 290* 19 Ind. Cas 0l6 
= 9 N L.R 05; D . ;59 C. 119=^3 Cr.LJ. 433« 
15 lud. Gas, 65.] 

(12) —Crim. Pro. Code (1898), 5s. 200, 202— 

Complntni bp Govrymnenc /^leader without per* 
sonol knojoledfjc —Whore pr<uu*ediDgH werecom* 
menced on the complaint of the Government 
Pleader who had no personal koowiedge of the 
matters contained in the proceediogs, lie/d. that 
there was no C'^mpUint pc*ipcrly so called oa 
which a judicial inquiry can he based, CHAMRO 
Sahq V. Kmperor, 11 G. W N 170 = 5 Cr.L. 
J. 13. [R.. 15 C.L J. 617»16 C.W.N. 1105* 

ISCr L.J, 609=16Ind, Cas, 257-J 

(13) —Crim. Pro Code (1871), ss. 67. 468 
{$$. 203, 196 0/ the Code of 18981 —Delay in pre* 
senting the occupied after rectxpi of eanction — 
Refusal to entertain the complaint.^ Where the 
complaioaot could give no satisfactory czplaua* 
tion of bis delay in ci»miug forward to prosecute 
for more tbaa threo months after saaction hud 
been givon, held, that the Magistrate was justi* 
fied in refu^ioe to enterram the compUiat, 
High Court Proceedings. 9th Jan. i87i, 
2 Weir 154 = 6 M.H.C. App. IS. 

{li)^^Co7nplaint of forgti'p of docximtnt— 
Pending civil suit.is desirable that crimi* 
nal proceedings on a charge of forgery should bo 
postponed, until the deoisiOD of a suit, io which 
the genuineness of the document »s in dispute, 
if such suit is pending. SaNKARAYYA v. 
Kerala SUBBA aiva. 2 Weir 260*2 Weir 
SSL 

{15)^Enticing away a married tooman. com- 
plaint of--Trial for bigamy, validity of. —Pre¬ 
ferring a complaint is an essential condition ot 
the Magistrate's jurisdiction to enquire into and 
try an offence falling under Chapter XX, I.P.O., 
and the extent of the jucisdiotion so founded is 
limited to offences covered by the facts com¬ 
plained of. Where the complaint is one for an 
offence under s. 49S, Penal Codo, the MagUtrate 


ComplAlQt —continued. 

-3.—Institution of Complaint—Prelimi¬ 
naries—confinz/cd. 

cannot convict the accused of an offence under 
s. 494* I.P C. PAIZ AHMED v. EMPRESS, 5 
P.R. 1879, Cr. [ft., 19 P.R. 18S2. Or.] 

{\^)—Power io entertain complaints on Police 
report —A Third Class Magistrate, authorised to 
receive complaints under s. 23 (a) (21, Crim. 
Pro. Code, 1872, is competent to entertain com¬ 
plaints on the f**porto( a Police officer. CROWN 
V. Rama, 27 P R. 1873, Cr. 

(17) —Report of Police oJ/lcer--Crin.Pro. Code 
(del XXV ot 1861), s. 08—del X of 1872, s 142 
— Knowledge—Report of Police—Intnference of 
High Court.—S. 66 of the Ccimiual Procedure 
Codo applies only to rases in which the private 

: individual injured or aggrieved does not come 

I forward to make a formal complaint.That section 
is intended for the purpose of enabling a Magis¬ 
trate to take care that justice may be vindicated, 
notwHbstauding that the persons individually 
aggrieved ate unwilling or unable to prosecute ; 
and, even iu such cases, the jurisdiction to arrest 
requires, for its foundatton, knowledge of the 
fact of an offence having been committed and 
that knowledge must be either personal or deriv¬ 
ed from testimony legally given. The report of 
the Police, or aoy'^tatemeDt which falls ^boct of 
an actual formal complain^ or of a statement 
made ou oath, is not sufficient in law to give a 
Magistrate jurisdiction to issue bis wamnt. Iu 
this caso. although the Magistrate bad noted 
illegally before evidence was recorded, and bad 
shown a want of disor^tioa in some of tho stages, 
the HigbCourt refused to quash the Magistrate's 
order directing tbo prisoners to be put upon 
their defence, on tho grouud that the order had 
been made by a comp*rtent officer atier bearing 
evidence, which was judicially received and re¬ 
corded. QUBEN V. SURENDRA NaTH ROY, 
5B.L.R,274=13 W.R. Cr 27. 13 B. 

600* 14 W.R. Cr 41; R., 19 W,R. Cr. 4 ; F„ 
10 C.W.N, 775.] 

(18) —Act XXV of 1861, $. 69 —Private infor¬ 
mation.—A belief, founded on private and 
anonymous information, is not knowledge with¬ 
in the meaning of s. 68 of the Criminal Pro¬ 
cedure Code. In the matter of MaRESH 
Chandra Banbrjee, 4 B.L.R, Ap. 1 = 13 W. 
R. Cr, 1. [R , 6 M. 63, 18 A. 380; F., 10 C.W. 
N 775, 20 W.R, Cr. 23.] 

(19) —Prfifion of third person—Crim. Pro. 
Code (1872), s. 205—Magistrate entertaining 
petition by third party, — Certain parties having 
complained in the Magistrate's Court of assault 
ot ill-usage by the order of one whom they called 
their zamindar, with a view to making them 
pay enhanced tent, both the complainants and 
tbeaccused were absent when the case was called 
on for hearing. As the I^Iagistrate was about to 
dismiss the complaint, a third party appeared 
and alleged that tbo complaint had been made 
with the oonnivanco of the accused for the pur¬ 
pose of fabricating evidence of bis right or title 
to the mou 2 ah, where the complainants lived, 
Thereupon, the Magistrate oompeUed the com¬ 
plainants to appear, took down the evidenoe of 
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Cornp/a/nf—'OODtiDued. 

-3.—InatltuUon of Complaint—Preliml- 

narl6S**co?itz>m(?(2. 

some of them, rcocivcd a countcr^ccmplaint from 
tbo third part) above montioned, and convicted 
tho coroplaioHQts under tbo Penal Codci s. 193, 
and sentenced them to impri^onmeat. Held 
that the Mapistrato ouf^bt not to have entertain* 
edthc third party's potuion. or compelled the 
compUinants to g*) on with their cisj; and 
that* uodcr the circum’^tances, the evidf*nce 
given was not judicial cvideaco. /u re DUKIIUN 
PaHAN, 24 W R. Cr. 32. 

(20)— Power of Maqisiratc—biformation of 
third person.—It is open to a Magistrate to lake 
cogDiZADCe of a cas6 00 the ioformation of a 
third persoD without any complaint by tho 
party injured. In the viatter of RamrUTTUK 
NEOOEE, 6 W,R. Cr. 3. 

(2U —Extro-judiciof knowledge of Magistrate 
^Crini.Pro,Code (1861). $. 6 ^—StonnioyiS ivi(h> 
out compfuinf.—Tbo Magistrate of a District, or 
the Magisirate in charge of a division ol a 
district, is competent, under s. 68 of the Code of 
Criminal Proceduroi without any complaint, to 
tako cognizance of any oSenco which may come 
to his knowledge and may issue a summons 
against the person known or suspected to have 
committed such oQence, in the same manner 
as if a complaint had been made against such 
person. This power is not afiected by tbo cir¬ 
cumstance that the oQence with which the 
acDUSod was charged came to the knowledge of 
tbeMagistrate otherwise than through a petition 
which was presented against the accused. 
BISSESHUR ROY V. BaBOO HURPEBSHAD 
61RGK. 11 W.R. Cr. 1. 

C22)— Previous enquiry — Crim. Pro. Code, 
1872. rs, 1.46, 147—Proredwre.—When a com¬ 
plaint first comes before a Magistrate, it is open 
to him to proceed under ss. 146 aod 147. After 
issuing bis warrant, and bringing the accused be¬ 
fore the Court, be is bound to go on with the 
trial and hear the case for the prosecution: it will 
be too late for the previous inquiry provided 
for by a. 146. at that stage. RamKANT SIRCAR 
V. JADCB CHUNDER DASS BYBAGEB. 21 W. 
R. Cr. 44. 

(23) —Case irregularly sent by Civil Court— 
Investigation without eomyiaint —Cr;m. Pro, 
Code (1861), 5. 68.—Although a Civil Court 
would be acting irregularly in sending to the 
Magistrate for investigation a case of using or 
attempting to use false evidence when no ^uit 
was peoding in that Court, yet as the Court 
bad given its sanction to the prosecution of the 
ofience, held that it was in the competency of 
the Magistrate, under s. 66 of the Code of 
Criminal Procedure, even without a charge or 
oomplaint, to proceed to investigate, and, if 
neoessary. to commit for trial to the Sessions 
Court, Queen v* Doorga Nath Roy, 8 W.R. 
Cr, 9. 

(24) —Cose referred by Civil CcMrt—Crim. 
Pro. Code, s. 273—Potoer to refer.—The various 
modes in which Civil proceedings can be iosti- 
iuted under the Code of Criminal Procedure 
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pointed out. BllUOOliAN CHUNDRK PODIMR 
V. MOHUN CHUNOHR CHUCKKKBUTTV, 12 W. 

R. Cr 49. 

(*.^5i — lirtgulai iUt rcrordivq eomptoint — 
Complaint }iot rtduicd to 7rriting—Ac( X of 1872, 
s*? l*y, 44 *iu<{ Prn, Code (Act 

XXV of 60. 27:^, li(i and 439— 

: Inegularifu in cominenano vri^ceedxhgs.- Under 
I r 66 of the Code of Onmin*tl Uri'cednrp, iho 
' oxaminat'on of the prosecutor be reduced 

' to writirg .and signed by him, When a 
complaint is made before a M igi'-lraic, but 
not reduced to writing, ho canrn^t, under s 273 
of the Code of Criniuml Uroceduie, refer the 
case to a Deputy Mapi-^trato for trill. Ss. 420 
and 439, Cnm. Pro. Coie, 1861, do not apply 
to a where the prosecution is not com¬ 

menced bv a complaint, as directed in tho Code. 
A f onviciion with surh irregularitv c^innot 
stand g od, mortly because ibc amount of 
punishment would have been tbo same if proper 
j proceedings had been instituted, QUEEN v, 
^ Mahim Chandra chuckerbutty, 3 B L.R. 
A. Cr. 67. 

(20 )—Authorisation to proceed with case— 
Form of complaint, irregularity or defect in,— 
A Court of S4:!S$ion is compoieut to proceed to 
' tbo trial of a prisoner brought beforo it upon a 
charge by a Magistrate authorized to make a 
^ commitment, though tbe complaint or authori¬ 
zation be Ciditaiuod ouly in a letter, from tbo 
Judge of that Court to the Magistrate of the 
District, sent with the record of the case not- 
I witbstandir<g an irregularity or defect of form 
I in recording the complaint. The complaint or 
' authorization of the Court before which, or 
I against tbe authority of which, an offence men- 
, tiooed in Cb XI of the Code of Criminal Proce- 
I dure is alleged to have beon committed is a 
' sufheiont warrant for tbe commencement of 
I criminal proceedings, QUEEN v. NaraVAN 

Naik. 5 B.L R., F.B.. 660, 14 W R. Cr. 34. 

{ 21 )—Complainant — Omission to examine 
complainant — Summons.—The Deputy Magis¬ 
trate was held, to have been wrong in summon¬ 
ing the parties charged beforo tbe complainant 
bad been examined on oath or solemn sfTirma- 
tioo. RUJBEB MUNDLE v. LOCHUN 
MUNDLE. W-R. 1864. Cr. 37. 

{28}—Offence charged under particular sec¬ 
tion of Penal Code^ Power of Magisirate to ap^ 
ply any other section appfica6ic.—A Magistrate 
^ is not bound to adhere to any partiuulac eeo- 
tioD of the law which may be meutioned by a 
complainant lo his ccmplaiut, but may apply 
any section wbiob be thinks applicable to tbe 
case, so long as tbe psitics arc not misled and 
the proper procedure is observed, KalIDAS 
Bbuttacharjbe V. Mohbndronatb Chat- 
TEBJEE» 12 W.R. Cr. 40. 

(29)—Compfainf not reduced (o writing or 
sipned,—On receipt of a petition from the 
oomplainant, tbe Magistrate, without examio- 
ing him and reducing bis examination to 
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writing and obtaining a signature ibereto. or 
appending his own signature as Magistrate, 
rofnrrcd the petition to a Deputy Magistrate 
lot trial. The Deputy Magistrate tried and 
convicted the accused. On a reference from 
the Sesssons Judge, on the ground that the 
proceedings were irregular under s. 06. Act 
XXV of 1861, and that, therefore, the order of 
the Deputy Magistrate was without jurisdic¬ 
tion, held that the petition was suQioicut, and 
that the Magistrate was justified iu miking 
over the petition to a Doputy Magistrate, who 
bad the full powers of a Magi-strate for enquiry 
and trial. QUEEN v. Umesh CriANURA 
CHOWDHRY. 5B.L.R. 160=14 W.R. Cr. 1. 

-4-—Procedure on receipt of complaints. 

(1) —Criw. Pro. Cade (1882). s. 200—Exanti- 
nation of the complainant—Duty of Magistvate. 

On receiving a complaiut in a summons case, 
the Magistrate should examine the complainant 
on oath and should reduce the suhslanoe of the 
examination (or have it reduced) to writing. It 
is not a sufficient complianoc with the require¬ 
ments of the section to merely call upon the 
complainant to swear to the complaint as it 
was filed and to sign it. The suostance of the 
examination, which is by law required to be 
reduced to writing, must be distinct from the 
complaint. KeskI v. MuhAMUAD BaKHSH, 
18 A. 221=A.W N. 1698. 33. (9 A.666 .D.)- 
[fl., 6 Bom. L.B. 662 = 15 C.L.J. 517 = 16 0. 
W.N. 1106 = 13 Ct.L.J. 609 = 16Ind.Ca9. 257.] 

(2) — Examination of complainant—Duty of 
Magistrate. —A Magistrate is beuud to hear a 
complaint on its being duly presented to him. 
It is not competent to him either to refuse to 
take cognizance or to postpone its investigation 
sine die on the ground of a non-existent Civil 
proceeding. In re CUHATBASANGJI. Rat. Uo. 
Or. C. 206. 

(3) — Examination of complainant^Dulfj of 
Magistrate "^ Whore a complaint is made before 
a MagistratOi ho is bound to examiue tbe ootn* 
plainaat on oath and then to proceed according 
to law. Wboro a complaint was filed regarding 
tbe conduct of a Goveromont Ollicdr, tbe 
Magistrate called for a report from tbo officer 
coDcetDod, and feeling satisfied with it. rejected 
the complaint* Held that the action of tbe 
Magistrate in calling for a report whs not pro¬ 
per, and that, in any case, he ought to have 
heard the complainant and bis witnesses before 
acting upon any statement made by the person 
complained against. In re SUBRAO RAM- 
eSANDRA, Rat. Ud* Cr. C. 994 = Cr. Rg. 6 of 
1898. 

{i)—Examination of complainant^Duty of 
Magistrate—Grim. Pro^ Code (188Ij, s$. 200, 
202, 203.“Upon the receipt of a complaint, 
it is the duty of a Magistrate to examine the 
complainant on oath. Although it is competent 
for him to dismiss tbe complaint under s. 203, 
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bo can only do so after examining the complain^ 
ant as required by s, 200, If ao investigation 
into tbe subject-matter of the complaint is 
necessary, it should be conducted by the 
Magistrate himsolf, or by some properly 
qualified oflicer. It is not a proper procedure 
to call on tbe person complained against to 
submit a report as to tbe truth or otherwise of 
the allegations made against him. Satya 
CHARAN GHOSE V. CHAIRM4N OF THE 

Utterparah municipality, 3 C W.N. 17. 

(6)— Grim. Pro,Code, $, 203 —Exayninotionof 
7vitnc3$€S *—Where a Magistrate has not disposed 
of a caso under s. 203, Grim. Pro. Code, 1882, 
but has issued asummons to tbe complainaDt's 
witnesses, be is not at liberty to stop the case 
whenever be likes, but is bound to examine 
tbo witnesses tendered by tbe complainant 
before acquitting tbe accused. An acquittal 
of the accused on a consideration of tbe com* 
plainnnt's statement alone is not legal. Queen- 
Empress v. sinnai Govindan, 20 M. 388*2 
Weir 251. 

(G)—^xaminsfion of complainant and witness* 
€$—Dismissal of complaint. —Until a Magistrate 
has at least examined the complainaut, bo is 
Dot iu a position to exercise tbe discretionary 
power given bys, 67. Crim. Pro. Code, to issue 
process or dismiss tbo complaint. Ranga- 
SWAMI GOUNDAN V. 6A1UPATHY GOUNDEN, 
4 U H.C. 162. 

Powers of District Magistrate to send 
case for Inal by sxibordinale Magistrate. —The 
omission of a District Magistrate to reduce to 
writing the examinatioo of the compiaiuHot 
on a complaint dir^'ctly preferred to him, before 
bo refers it to a subordinate Magistrate for 
disposal, is an illegality which vitiates all the 
proceedings taken subsequently. QUEEN v, 
BHIKARBE NAWAB ABDOOLLA, 4 N.W.P. 88. 

(8) -Cnm. Pro. Code (1882), ss. 165. 202, 
203 —Dufy of Magistrate on receivwg complaint 
'^Deference to Poftce.—It is not a proper course 
(or a Magistrate, when a complaint is made 
before him of an offence of which bo has cogni¬ 
zance,to refer the complainant to a Police officer. 
Ho is bound, when the circumstances giving 
jurisdiction exist, to receive tbe complaint, and 
to deal with it according to law. A different 
course would foster abuses and defeat the pur¬ 
pose of the law, which is to give to the persooSi 
who have been injured, an access to justice iodo- 
pendent of the Police, in re Jankidas GURU 
SlTARAM, 12 B. 161. 

(9) —Crm. Pro. Code (1882), ss. 202 and 3S0 
—Power of Magistrate to refer n case that had 
been partially heard by his predecessor to Police* 
“Where a Magistrate, accepting a complaint, 
issued process upon it and examined certain 
witnesses for tbe proseoutioD, his successor in 
office would not be entitled to ignore what tbe 
former bad done and to refer the case to the 
Police for enquiry and report. He could, under 
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s. 350, Grim. Pro. Code, 1882, re-commeoce the 
ioquiry, but the inquiry referred by that scctiou 
would, under s. 4, not include a reference to the 
Police such as the oripinai Magistrate luicibt 
direct. SaDagopaciimuau v. Raoava- 
CHARYAH. 9 M. 282^2 Weir 243=»2 Weir 430 
[K., 14P.R. 1903, Cr.«l75 P.L.R. 1903, 1914 
MAV N. G4G.] 

(10)—Crtm. Pro. Code (1882), s. 202— Power 
of M(^gUlra(e to send cases to Pohcc for inquiry. 
Magistrate is empowered, under s. 20J» to 
send a case for inquiry by the Police only wbcu 
be distrusts the truth of tbo complaint. The 
section also requires tbo Magistrate to g'vo his 
reasons. Great caution should be shown in 
sending, for investigation by the Police, charges 
against members otthat forre. In such casein, 
it would generally be better that inquiry should 
be prosecuted by a Magistrate. QUCEN EM* 
PRESS V. KANAPPA PILLAI, 20 M. 387 = 2 
Weir 240 [F., AAV.N. (1902), 195, 11 Or. L. 
J. 205-5 Ind. Gas. 714-4 P.W.R. 1910, Cr.) 

(Ill—Crim. Pro. Code (1898), s$, 4, 190, 287 
and 537— Police officfr making a complaint — 
Validity of such complaint^Informality m coin- 
plaints—Report of Police officer^ Prosecuting 
Inspector^ Charge defective in stating offence 
committei under s. 124 Penal Code^Effect — 
and*^*Boycott. ''—Wbat s. 19G, Ccim. 
Pro. Code, requires is, that tbe complaint 
should be made upon authority from tbe Local 
Government. Tbeco is nothing in a. 196, Grim. 
Pro. Code, to warrant tbe construction that 
the actual complaint muet be expressly autho* 
rised by tbo Local Government. Tbe only 
question which the Court has to consider with 
refeceocG to that section is. Is tbe complaint, 
which I am aeked to entertain* a complaint 
made by tbe order or under tbe authority of 
the Government? '' A complaint is none tbe 
less a complaint, because it is pub in by a 
Police officer* The report of a Police officer 
must be some statement made in cooneotion 
with, or, at least, under onlour of the duty of 
the maker as a Police officer. It is nob the 
duty ol a Prosecutiag luspcctor to make reports 
of oQcQces to Magistrates under e. 124‘A, Penal 
Code. Where a complaint did not set out bho 
apeeohesor tbe alleged seditious words, which 
wore the 8ubject«matter of the subsequent 
charge, there is no informality in it. Tbe com* 
plaint is not intended to give information to 
the accused. Even if it were defective, in that 
it might not have set out the dates of tbo 
apeoohes and the nature of the alleged seditious 
matter, it would, at most, be ao irregularity 
within 8. 637 (a) of the Grim. Pro. Code. Nob- 
withataoding tbe omicsioo of tbo particulars 
which a charge ought to oontaio, should tbe 
accused in fact be not misled by the omission, 
and the omissioo did not occasion a failure of 
justice, tbe High Court, as a Court of appeal, 
will not reverse a oonviotiOD on the bare ground 
of the irregularity. The notes of Police officers 
used for the purpose of refreshing their memory 


Co rnp/fifn/—continued, 

-4.—Procedure on receipt of complaints 

—continued^ 

in accordance with which iboy gavo their evid¬ 
ence, may be allowed to become part of the 
record of the Whero there is a senes of 

speeches or leotures on one topic, all didiverc-d 
Nvitbin a short, period ol lime, one miy be con¬ 
sidered for tbe purpc>>c ol Ihrowing light on tbe 
real meaning and intent of another. ;*.nd c n tbe 
stale of mind of ibe speaker with reference to 
the object-matter of tbo other speeches—a 
priuciplo ^ecoglli^cd in Ulus, (e) to s. 14, 
Evidence Act, and acted on in cisc'^ r>f prr'secu- 
tioDS for sedition in all tbe oiber High Courts 
in ludia. A staioment made by an accused 
person to tbo SuporintendcDt of a District Jail, 
with tbe request that it might bo placed rn the 
record, and so placed, w.is held to bo admissible 
in evidence under s. 2b7, Cnm. J'ro Cede, as 
evidence of an inicntion relevant to a charge 
under s. 121A, Feual Codt*. Tbe word 
“ Swatof' must, in trying to ascertain whether 
the language used by an accused per>on is sodi* 
tious. be construed with reference to bis speech 
as a whole and not with reference to isolated 
passages taken apart from their context. Tbe 
speeoh in tbo particular case, judgir g it on tbe 
evidence, actunlly adduced, was hold to mean 
not only the exclusion of the present Govern¬ 
ment, but also tu urge, if necessary, tbe use of 
force in order that that end might bo attained. 
With reffccnco to the term Boycott.''* their 
Lordships observed that it was scarcely neces¬ 
sary to say that language, advising a strike of 
workmen, or tbe boycott of foreign goods, was 
not in itself seditious, however mi'^guided or 
mifcbievouB such advice miaht bo. Jn re 
SunUAMANIA SIVA. S M.L.T. 1 = 32M. 3=9 
Cr. L.J. 108-1 Ind. Cas. 22. 

(12) —Crtm. Pro. Code, Act XXV of ISGl, 
s. 169 —Jarur/irfion of District Ugistraie to 
trasfer case sent to /u??r —The Magistrate of a 
District, to whom a ca&c has been sent by a 
Munsifl foe prosecution, has do power to refer 
the oase to a Full Power Magistrate, and the 
latter has no jurisdictinn to try the case with¬ 
out a complaint. N.B,—lu oooncotion with 
the same C'^se. a letter was sent by tbe High 
Court to the Magistrate to inform him that a 
Magistrate can try a case in which tbe accused 
has been legally arrested by the Police without 
a warrant. RBO. v. DiPCHAND KHUSHAL. 4 
B.H.C. Cr. 30. [Expl., Rat. Un. Cr. C. 8 ; R., 

6 B.H.C.Cr. 29. 6 B,H.C. G9.] 

(13) —Criw. Pro. Code, Act XXV of 1961* 
s. 276— Sub-Magistrate'spower \io refer, —A sub¬ 
ordinate Magistrate, who has no jurisdiotion to 
try a case, has no power to refer it to a Pull 
Power Magistrate, and tbe latter caonot try 
tbe case without a complaint being made to 
him. R£G V. :Baqu naiad OW.SARI et al, 4 
B.H.G. Cr. 34. lExpL^ Rat. Uo. Cr. Oas. 8 : R.* 

6 B.H.C. Ct. 29.] 

;i4)—Sfamp Act X of 1862, s. S—Absence 
of complaint — Zlemotandum by Collector— 
Crtm. Pro. Code (1861)* s. 69.—In (he absence 
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of acomplaiot, as required by b. 66 » Crim* Pro. ' 
Code, either by tho Collector or any person 
duly auibori^ed on bis behalf, a conviction and 
sentence under s. 3 of Act X of 1862, is not 
suhlainahle. A memorandam under the sig* 
nnturo of tbc Collector cannot be accepted in 
tho place of a complaiut so as to authorise tho 
issuinc r>f a complaint. REG. V. BaI DlVALli 
5 B.H.C. Cr 48. 

(15) —Cri»:. Pro. Code (1861), s. 250—Trial 
for offence diflerent from the one coxuplavud of. 
—II a Magistrate, to whom a proper complaint ' 
has been made, finds on tho evidence, that | 
an oflonce different from the one expressly ' 
charged h>is been committedi be has power to 
enquire and proceed against the accused with 
regard to such other offenoo. RkG v, DHONDU 1 
R.^MCHANDRA, 5 B.H.C, Cr. 100. [P., 11 
C.P.L. R. 9. Cr.] 

(16) — Conviction for an offence different from 

that complained of, validity of, —Where a Magis* 
trate disbelieved a complaint as originady 
framed, and drew fresh charges of wrongful 
confinement and assaulti and convicted the 
accused without giving them an opportunity 
of properly defending themselves, and the 
Sessions Judge, on appeal, went even further 
and diabelieved the case both as originally 
made, as also the one made out by the Magis- 
trate, and yet convicted the accused on a charge 
of assault, that that was not the proper 

way of dealing with the case and the accused 
ought not to have been convicted of an ofieoce 
which did not form the subject-matter of the 
complaint, specially when all other matters 
relating to the event wore found to be false or 
not proved. Rameswar Singh v. JOGl 
Sahoo, S C.W.N. 296. 

( 17 j—Cftm. Pro. Code (1861), ss. 66 ^A and 
155 — Report of Police officer—Complaint on oath 
-^Warrant case.^^In cases in which the Police 
might not arrest without a warrant, a warrant 
cannot be legally issued except on a complaint 
ou oath. Where the ^lagistrate is empowered 
to act on such complaint or oo the report of a 
Police cflBcer (s. 66 A of the Crim. Pro. Code), 
the report thus referred to does not mean any 
communication from the Police officer, but a 
formal report drawn up under s. 155 of the 
Crim. Pro. Code, in cases in which tho Police 
may arrest without warrant. REG. v. Jafar 
AL l, 8 B H C. Cr. 113. [dppr , U.B.R. (1392 
to 1696), 28, 3 Bom. L.R* 568; R., 10 B.H.C, 
Cr, 70, 26 B, 150, P.B., 2 L-B.R. 146, P.B.] 

( 18 )—Critrt. Pro. Code (1898), s. 254—Com- 
plaint of defamaixo^x—Further charge of critni^ 
nal force r>tade in course of deposition by com* 
plainant—Conviction for force. —The 

accused was tried at one trial for defamation 
and lor using criminal force. He was in the 
first place charged with defamation, but the 
complainant, in the course of her deposition, 
further charged him with using criminal force. 
The Magistrate tried him jointly for both the 
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ofiences. acquitted him of the former ofience 
but convicted him of using crimiDal force. 
Held, that tbe Magistrate's procedure was legal, 
inasmucb as tbe aUegation made by the 
complainant constituted a frssh complaint of 
another ofience and tbe accused bad bad an 
opportunity n( meeting tbe fresh accusation, 

King EMrKitoR v. Luis Mingel Fonceca, 

3 Bom. L.R. 673. 

(19) —Conrf Fees Act VII of 1870. s. 31— 
Non-cognisable offoice—Complaint—Coiiviction 
— Refund ^—Where a complaint of a non* 
cognizable ofience results in a convicticDt the 
stamp duty cm the complaint pan be refunded, 
REG. V. Bhimya, Rat. Un. Cr. C. 79 = Cr. 
Rg 27 U-1873, 

(20) —Crtm. Pro, Code (1982), s. 191, receipt 

of complaint under—Proceedings by Magistrate 
—“ May take cognizance of ” meaning of. —The 
use of the term *^may take cognisance of an 
ofience*' in s. I9l of the Crim* Pro. Code, dees 
not make it optional with a Magistrate to hear 
a complaint, but refers to tbe action of the 
Magistrate in taking cogniBance of an ofience 
in either of tbe specified courses in which the 
facts constiluting the ofience may be brought 
to bis notice. He is bound to examine the 
complainant and can then either issue sum* 
moDs to tbe accuged, or order an enquiry under 
8. 202, or dismiss the complaint under s. 203. 
UMER ALI V. SAFER ALI. 13 C. 334. [F.. 4 

O.C. 127; B.* 13 Cr. L J. 609 = 16 Ind. Cas. 
257 = 15 C.L.J. 517 = 16 C.W.N. 1105.] 

(20—Crim. Pro. Code (1398), $$. 190, 191— 
Cognieance of a case takeyi tepon aii anonymous 
coynmunication—Transfer, —Where cognizince 
of a case is taken upon an anonymous com- 
muoioatioD, and not upon a complaint or Police 
report, tbe accused are. under tbe provisions of 
8. lOl, entitled tocUim that tho case should 
be tried by a Magistrate other than tbo one 
who has taken cognizance of tbe case under 
ol. Ic) of s. 190. In the matter of HARI 

Narayan Biswas. 3 C.W.N. 65. 

(22)—Crim. Pro. Code (1898), ss. 202, 203 
and 476— Referring of a case triable by Court 
of Session to a subordinate Aiagtsfra^e of Second 
Class—Order for the prosecutio7i of the com- 
pfotwanf on report from the Magistrate,—On the 
complaint of a case triable by a Court of Ses- 
siou, tbe District Magistrate made over the en¬ 
quiry to a Bubordmate Magistrate with Second 
Class powers, and the District Magistrate, on 
receiving a report that tbe complaint was fake, 
ordered tbc prosecution of the complainant 
for an ofience under s. 211. I.P.C* Held, that 
tbe subordinate Magistrate bad no jurisdiction 
in tbe case, that tbe District Magistrate could 
not make over the case to any other Magistrate 
without having previously examined the com* 
plainant and that the enquiry ordered would 
not come either under e. 202 or under 6» 203« 
and that the order for the proseoution of (he 
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coroplainant, was, tberelorp, illepni. BuDH 
NATH MaHATO V. EMPRESS, 4 C.Y/ N 303. 
{F., 13 Cr. L.J, 539=13 Ind. Cas, 515 = 3 V. 
R. 1912. Ct.«ll P L,R. 1912 ; R., 33 C. 1 = 2 
C.LJ. 223 = 10 CAV^N. 158.] 

(23) —Crim. Pro. Code (1898). s. 190. cl (c) 
—Deputy CommissioJier, as Magistrate and 
Revenue Officer—Trial ol a Revt7iue case by him 
—Revisioual porvers of High Court. —Where a 
Deputy Commissiooer. wbo, as a Revenue 
Ofhceri is entitled to complain repardinp an 
oQeoce against the public revenuet bimRcH 
instituted proceedings, that is to say, proceeded, 
as a Magistrate, to take cognisance of a Revenue 
oScoce, and directed that the trial should bo 
hold by one of the Magistrates subordinate to 
him, held, that the action of the Deputy Com* 
missiooer cannot be regarded as other than 
that of a Magistrate acting judicially, and. as 
such, bis order was subject to revision by the 
High Court. SHAUIRAM v. QUEEN EMPRESS, 
4C.W.N. 825, 

(24) —Code. s. 451—Howse /re.^p'is? for 
purpose of carrpvig on an intrigHC wUk pre- 
secufor’s toife^Refusal bp husband to so charge 
him, effect o/.—A person wa^ charged with 
bou?e«trc9pas3 by nigbt and aduiitcod that be 
was there for the purpose of carrying on an 
intrigue with tbe prosecutor's wife. The 
complainant, tbe husband, refused to charge 
the accused with having entered the house to 
commit tbe odooce of adultery, but founded bis 
complaint solely on tbe entry having been with 
intent to commit theft, which was found to be 
false. The Deputy Magistrate dismissed tbe 
charge on th^ ground that the husband refused 
to lay a oomplaiot of house-trespass with intent 
to commit adultery. Held, that tbe Magistrate 
was right, uuder the oircumstaoccs, in refusing 
to convict the aocused of a charge which tbe 
husband refused to make, although he bad the 
power to so convict him. HlQH COURT PRO- 
CBEOWGB. 16THNOV. 1869, NO. 2221. 1 Weir 
632*8 M.HC. App. 8. [F., 16 C.P.L R. 182.] 

(25) —Ofim. Pro, Code (1861)i Chap. Ill, 
s. 144 (s. 200 0 / the Code of 1898)— Complaint 
of petty theft to ilagisirate—Jurisdiction to 
refer the complainant to the heads of the village. 
—Where a complaint is made to a subordinate 
Magistrate, he is bound to proceed under a. 144 
(s. 200 cl tbe Code of 1698) and dispose of the 
complaint aooording to law. The mere fact 
that tbe complaint is also cogoi^sable by tbe 
head ol tbe village does not affect the 
competency of the Magistrate, nor can ho 
decline to exercise his jurisdiction. HIGH 
Court Proceedings. 18th Deo. i873, No. 
2236 , 2 Weir 22-2 Weir 237 = 1 Weir 926 = 7 
H.H G. App.31. 

(26) —Complaint of offence under s. 3S4, I.P. 

C. — Conviction for rape—Setting a$i^ of 
conviction,—Tfbtte on the oomplaiot of an 
oflenoe under a. 864» hut subeeqaently 


continued. 

- 4 .—Procedure on receipt of complaints 

— coftcluded. 

nllcrcd to one of attempt to commit rape, the 
Migistratc convicted the Hccu<ed of an attempt 
to commit adultery, the conviction was ^et 
aside 111 revision by Ibo Chief Court, there 
was no complaint by a person competent to 
complain under tbo provi'^ions of s. 498. DUHA 
V. EMPRESS, 3 P.R. 1882. Cr. [R.. 10 P.K. 
1833, Cr.J 

(27)— Trial icithout complninl. —A Magis* 
trace, who is neither a Magistrate of tho 
District, nor a Divitsioral M igistrale, ia not 
competent to take cognizance of an offence in 
the absence of a lormal complaint. CUOWN 
V. Hukbhuuwan. 10 P.R. 1870. Cr. 

(33)—UVifien record only legal proof of 
terms of complaint — Policeman*s report of 
! complaiyit not sufficient proof—Productxo7i of 
(he documeyit, t/ vrocurable to be insi.s'ed oh— 
eVim. Pro. Code (1883), s. Ibi—Evuience 
Act, $• 91.—Having regard to the provisioin of 
s. 164. Code of Criminal Procedare. and s. 91, 
Evidence Act, the only legal proof of tbo terms 
of a compiaiot of a cognizible offence to tho 
l^oUco is tbo written record of the same, 
excepting where secondary evidence of its 
contents is admissible. It would be most 
unsafe if, in ca>e 6 under s. 211, Penal Code, a 
Policeman's report of what a complaint 
contained could be accepted as sofficient proof 
of its cootcots, without insisting on the 
projuction of tbe document itself il it were in 
any wav procurable. QUEEN EMPRESS v. 
NOA. SI. L B R. 1872 1892, 572. 

Allegation made in writing to a Magistrate 
with a view to bis taking action —Complainant 
not etamined before issue of process — 
Quashing of proceedings—See CrIM Pro, 
CODE, Fs. 4 ih). 190 (c) 200. 17 CAV.N. 448 = 
18 Ind. Cas. 412 = 14 Cr. L J.76. 

Petition against a Tabsildar addressed to tbe 
Collector—District Magistrate treating it as a — 
Enquiry instituted—Petitioner taking pact in 
enquiry—Effect—See CRIM. PRO* CODE, 1898t 
88 . 4 i;0. 476, 11 A.L.J. 539=14 Cr. L.J. 425 
— 20 Ind. Cas. 409, 

Complaint before District Magistrate- 
Transfer for inquiry without examining com- 
plainaot—Irregularity—See CRI.M PRO. CODE, 
1899.83.195,476, 202,439.8 S L.R. 21*15 
Cc L J. 662-25 Ind. Cas. 990, 

Order of Deputy ^lagistrate amounting to a 
dismissal of—Fresh oomplaint disposed of by 
District Magistrate—Further enquiry ordered 
by Seesiooe Judge—Legality—See CRIM. PRO* 
CODE, 1898,83, 203. 435, 437, 528. 17 O.W.N* 
461 = 18 lod.Cas. 683 = 14 Or. L.J. 123 = 17 0. 
L.J, 608. 

Examination of complainant in presence of 
accused—Practice — See ObiM* Pro* CODE* 
1898,98, 439, 503, 11 P.W.R, 1918, Cr« = 18 
Ind, Cas, 147 = 14 Or, L.J. 8 , 
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Comp/fl/n/—COD linued. 

-5.—Dismissal of Complaint. 

(\) — Dif^missal of C07nplaint^ Crim. Pro. 
Cede fis. 200 to 203—A Magistrate can 

a cemptaint only in bhreo cases, (1) if 
be. upon tbci^tatemeot of the coinplaiDant (t*e , 
tbe compi iint) fiuds do ofleDcc bas been com* 
iniUcd ; (2) if be distrusts the truth of cfae 
statement ; and (3l if, after further enquiry, be 
bolds there is Dot sufficient ground for pro* 
ceding. A complaint ought not to be dismissed 
on the grouod (1) that the Magistrate believed 
the crmplainant bad do personal grounds tocom* 
plain; and (21 because be believed bim to bo used 
as a tool by others in bringing forward tbecom* 
plaint. J« re Ganesh NaRAYAN SaTHE, 13 
B. 600, (14 C. 141, F.) 

(21—Crint. Pro. Code, s. 203— Scope of.— 
8. 203 gives very large powers to tbe ^lagistrate 
to dismiss a complaint without issuing a process 
at all against tbe accused persons, but certain 
oonditions are laid down in the Chapter in which 
tbt section occurs, and those conditions must 
be strictly fulfilled in making an order under 
tbe section. A Magistrate may dismiss a com* 
plaint under tbe scotlon on any one of tbe three 
grounds, vts.:—(i) if be, upon tbe statement of 
the complatoaoti reduced to writing under 
s. 200 , finds that DO efience bas been committed, 
( 2 ) if be distrusts the statement made by tbe 
oomplaioant, and (3) if be distrusts that state* 
ment, but bis distrust is not sufficiently strong 
to warrant bim to uct upon it^ be may direct 
further inquiry as provided in s. 200i In any 
oaee, he is bound to record bis reasons for dis* 
missing tbe compiasnt, for, if that is not done, 
it would be impossible for tbe High Court to 
consider whether tbe disoretion vested in tbe 
Magistrate, under s. 203, bas been properly 
exercised. BAIDYA NATH SINGH v. MOS- 
PRATT, 14 C.14!. [F. IS B. 600; R • 14 Cr.L J. 
493s20 Ind. Oas. 749»11 A.LJ. 754 ] 

(3)—Crim. Pro, Code, $. 203— Power of 
Magistrate under the section*—A Magistrate 
cannot dismiss a complaint under s. 203 until be 
has examined the oomplaioant. In exeroisiog 
hi8 discretionary power of summary dismissal 
of tbe complaint, tbe Magistrate should not 
allow himself to be influenced by considerations 
altogether apart from the facts adduced by tbe 
oomplaioant in support of tbe charge, nor by 
a ooQsideratioD of tbe motive by which tbe 
oomplainant is actuated, Wbat be baa to 
consider is whether there is prima facie evidence 
of a criminal offence wbiob, in bis judgment, 
calls upon tbe alleged offender to answer. Tbe 
expression sufficient ground in s. 203 points 
ezolusively to tbe facts wbiob tbe complainant 
brings to tbe knowledge of the Magistrate, and 
to tbeir establishing a prima faiee trustworthy 
case against tbe accused. In the matter of the 
petition of NarayAH Sathe, 13 B. 

890, (P.B). [F.,Rist. Un,Cr. 0. 549, Rat. Un. 
Or. 0* 562: Rel., 11 Cr. LJ. 205-5 Ind. Cas. 
714^4 P.W.R. 1910 (Or.); R., 9 BomX.R. 742, 
14 Cr. L.J. 633»21 Ind. Cas. 681 = 95 M.L J. 
510, Bab. Un. Or. C« 669, Bat. Un. Or. 0. 
786.] 


CoiTJptaiat —continued* 

-5.—Djsmisaal of Complaint— continued, 

(4) — Criyn. Pro. Code, s. 147 — Scope and 
effect of. —S. 147, Grim. Pro. Code, 1872, is 
explicit that tbe Magistrate must examine the 
complainant before dismissing bis complaint. 
Where a Magistrate bas tbo complaint with bim 
be chd only legitimately dispose of it, either by 
himself pursuing tbe procedure pointed out by 
e. 147, or by traosferriug tbe complaint to some 
subordinate Magistrate to dispose of it according 
to law. A reference to a subordinate Magistrate 
for bis opinion, and tbe opinion of tbe officer 
that tbe charge is not true, will not discharge 
tbe Magistrate from exanaining the complainant. 
SHEIKH ERAD ALI v. NUSIBUKISSA BlBEE, 4 
C.L.R. 534. 

(5) — Crim, Pro. Code (1861). 8.193— Dismissal 
of compHiyit — Pracftce.—Before dismissing a 
compb^int under e. 193 of the Crim. Pro. Code, 
a Magistrate should examine all tbe witnesses 
called for by tbe complainant. REG. v. DaYA 
EESUR. Rat. Un. Cr. C. 21sCr. Rg. 8.9-1869. 

(6) —Dismissal of complaint — Procedure ,— 
Where a cubordioate Magistrate, Firet Class,die* 
missed a complaint against a person who, 
though previously convioted twice, persisted in 
committing bouse*trespass, tbe District Magis* 
tratecaaoot interfere with tbe order as the 
offence is not one of tbe nature specified in 
6. 435, Crim. Pro Code. If a compiaint is pre¬ 
ferred before tbe latter in suob a case, be may 
either try tbe case himself or send it to a 
subordinate Magistrate. Inre REG.v. RaOHO, 
Rat. Uo. Cp. C. 26. 

(7) —Dismissal of complaint—Procedure.—k 
complaint sbouid not be dismissed without 
giving the complainant tbe necessary oppor* 
tunity of being beard. In re HaRI PURUSHO* 
TAU, Rat. Uo. Cr. C. 365»Cr. Rg. 12 of 1888, 

(8) —Crim. Pro. Code (1898), ss. 202 and 203 
—Dismissal of complaint under s. 203, effect of, 
—Tbe dismissal of a complaint, after bearing 
tbe complainant and after considering the 
results of an investigation ordered under s. 202, 
amounts to a legal determioation of the com* 
plaint. SURJYA HARIANI v. KING^EMPBROB, 
6 C.W.N. 295. 

(9) — Crim. Pro. Code (1893), ss, 160, 202ancl 
203— Dismissal of complaint without following 
the procedure prescribed by ss. 202 and 203.*^ 
Where, on tbe complaint of an offence, the 
Deputy Magistrate, having examined tbe com¬ 
plainant, put the case before tbe Deputy Corn- 
missioner, who dismissed tbe complaint with* 
out examining the complainant, held, that tbe 
order of dismissal was wrong, HaladHAR 
BHUMij V. Sub-Inspector of police,hura 
Out Post, 9 C.W.N. 199»2Cr.L.J di. [F., 
12 Cr.L.J. 639=12 Ind. Cas. 515 = 2 P,B. 1912 
Cr, = ll P.LR. 1912: Ret., 11 Cr.L.J. 205 = 5 
Ind. Cae. 714=4 P.W.R. 1910, Cr, ; R., 13 Cr. 
L.J. 609=16 C.W.N. 1105 = 16 O.LJ. 617 = 16 
Ind. Cas. 257.]. 

(10) —Crim, Pro. Code (1898), $, 202—Dis¬ 
missal of complaint—Reasons.^The reasott* 
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Comp/a/nf—continued. 

-S.-^'DUfn^aaal of Complaint— 

for dismissing a complaint should be bared on 
inferences or (acts arising from or disclosed by 
(1) the complaint; (21 the ox^minalion of the 
complainant ; (3) the investigation, if any, 
made under the powers conferred by s. 20*2 of 
the Crim. Pro, Code. This provides a wide 
field. Anything outside it is extra-judicial and 
must be discarded. JfUSTAPA v. MOTILVL, 9 
Bora L R. 742»6 Gr.L J. 8S. (13 B. 6'JO, R.) 

{l\) — Crim. Pro^ s. 503—Com- 

pfainf—Ordero/dismissni— Groundsnot recerded 
—Police refort cnntainv’g reasons — Sufficiency. 
—Where a Magistrate dismisses a complaint 
under s. 203, Grim. Pro. Coie, merely stating 
that bo agrres wirh the Police report, without 
recording bis reasons for dismissal and without 
even making the Police report part of his order. 
Held, that the order was improper and ought to 
bo set aside. AHMED BKR v. AMEKNA BEK. 

7 M L T. 175«5lDd.Ca8.g26»ll Cr. L J.331. 

(12) — Dismissal of complaint ojter enquiry — 
Pouters of Sessions Judge to interfere-^Crim, 
Pro. Code (1861)» ss. 67. 160. 435.—The words 
** dismissed without enquiry/’ in s. 435 of the 
Code of 18G1, refer to a complaint which the 
Magistrate has, under f# C7. dismissed without 
making the enquiry he is empowered to m^ke 
under s. 160* If a complaint bas not been 
dismissed without enquiry, the Seysions Judge 
has no power to interfere. 7nre, MOOLCHUND, 
3 N.W.P. 261. 

(13) —Crtm, Pro. Cede (1872), s. 147-Ordfr 
for re-enquiry^Powers of Sessions Judf 7 e, —A 
Sessions Judge has power to direct a Magistrate 
to enquire into a or>mpUint oibmissed by him 
under s, 147 of the Code. HIGH COURT 
Pboceedinob. 19th March i873, 7 M.H C 
App. 16. 

(14) —comp^otnf — Discrefioa of Magis- 
frafe.—If a Magistrate considers a complaint 
false and groundless, be is not bound to issue a 
BumcDOQs or warrHOt« The law invests him 
with a diforetioD, which it is incumbent on 
him to exorcise, an as to prevent the evil of 
allowing legal process to be made subservient to 
the gratification of malice or revenge. At the 
same time, the Magistrate should always take 
the examination of the oocDplaioant. In re, 
Bamchurn.3 N W.P. 272. 

(151—Crim. Pro. Code,1882, s. 247—Dismissaf 
of complaint for default,—VIbore a Magistrate, 
to whom a case had been transferred, called the 
OBS 0 on the day fixed by his predecessor for the 
trial, without any communication to the parties, 
and dismisecd it under s, 247, for default of the 
complaioaDt. but it was found that the com¬ 
plainant and bis witnessep, though they did 
not attend that Oourt, were present in soother 
Court in the same Oourt*bou8e, ootbaviog been 
informed of tbe particular Court to which the 
oaee bad been transferred, held that, under the 
circumstances of the case, tbe provisions of 
a. 247 bad not been properly applied. ROM A 
Nath Bal v. Bbhabi bag baqdi, 18 C.L R. 
808. 


Comp/Ainf—continued. 

-5.—Dismiseal of Complaint—confinucc2. 

(IG) —of ol complainant— 

Striking c[) case from file, practice as to .— CAses 
instituted Arid tried under Ch. XIV cannot bo 
struck off the file at iho request of the com¬ 
plainant or for wsnt of prot^ccuiinn on his part. 
QUFJCN V. JLHSROOr roHAHEK. 3N.W P. 341. 

( 171 —A^ou fi ;pcarance of cnuplainani—Dis^ 
7Mis.s<7i of complaint —The di^niisal of :v complaint 
lor tho noo*appearam*o of ibo complHinaut on 
the dale to which tho bearing ha.< been 
adjourned i« illegal, if the order of adjouriimont 
has not been made in the bearing and pre>eno 0 
ol tho parties. HIGH COURT PUOCEKDINGS, 
•24TII FKHKUAUY, 1876, 8 M.H C App 5- 

(10}_Cri77i. Pro, Code. s. 200 —Presrnf^ficn 
of complaint by ’MuVhiyuT—Dismissal ,—Where 
a complaint is presented by a womfin's viukh^ 
t^or, tbe Magistrate can dismi>sil, niiicohe has 
no opportunity of examimng tbo complainant 
as rrquirrd by s. 200 of tbe Cntn. Pro. Code. 
quekn-Emi'UBSS V. Janaki, R^t Uo. Cp. C. 
625:»Cr. Eg. 51 of 1892. 

( 19 ) —Crim. Pro. Cede (1898), ss. 247, 437— 
Dismissal of complaint on default of complain^ 
ant — E[/ect of. on an absent accused .— A 
dismissal of rhe compUiot under s. 247 lor tbo 
coraplaiD^nt*!* default and tbe ftcquitlnl of one 
ol tbe accused, teraiinatcs also tbe o*i9Q against 
tbo other accused, who^e atleodaoce could not 
^o obtained and against whom tho trial did not 
proceed, nor can tbe order under s. 247 bo set 
af^ide under s. 437. PANCHU SiNGH alias 

PuNCHANAN Singh v. Umor Mahomed 

SHEIKH. 4 C W.N. 346. [F.,1 C.W.N.71J; 

R., 34 M. 253 = 9 M.L.T. 93*9 Ind. Cae. 2f>3 
= 12 Cr.L.J 41 ; D., 7 C.L.J. 249 *7 Cr. L.J- 
318, 10 C.W.N. 1031=^4 Cr. L J. 173.] 

(20) —Crim. Pro, Code (1872), s. 220—Order 
dismusing complaint—Ac quit lal.^T be dismiss¬ 
al ol a compUint under p. 220 amounts loan 
acquittal. In the inatter o/JaDUBAR MoOKER- 
JEE, 5C L B. 399. 

( 21 )—Pisc/iurgs whether amounts to acquittal 
—Re opening of complaint—Crim* Pro. Code 
(1861). s. 260—A dipobarge under s. 260 of tbe 
Code ol 1861 does not amount to an acquittal 
where there has been no enquiry at all, the 
case is still stronger, and it cannot, therefore, 
be said that a complaint could not be re-opened. 
QUEEN V. Hub PBRSHAD, 4 N.W.P. 23. 

( 22 ) —CHm. Pro. Code. ss. 203, 204 and 476 

_ Duty of Magist} ate on receiving a complaint — 

Necessity for examination— Dismissal of com¬ 
plaint. —A complainant must be examined by 
tbe Magistrate who receives the complaint, or 
by some Magistrate to whom be has transferred 
the case. When a complainaut has been exa¬ 
mined, beie entiiled to have the person accused 
brought before the Magistratet and it is only 
when the Magistrate has reason not to believe 
tbe truth of the complaiot from his examin¬ 
ation that this can be properly refused and 
an iDveetigation held. [F., 4 0.0, 127 ; P » 
10 0*W.N. 188 = 88 C. 1= 2 O.L.J, 228.] 
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Complaint —contioued. 

-5. —Dismissal of Complaint ^continued, 

A District Magistrate on a report by the Police 
to the eilcct tb^t a complaint was false, was 
a^ked by the cooipUinant to try the oomplaiot, 
but, instead of ez^miniag the complaioaut, 
referred the complaint to tbe Deputy M^^^i^trate j 
for judicial enquiry or report. Tbo latter, I 
after ezacnininK complainant and bis 

witnesses, reported that tbe complaint wag 
fal>e. Held^ that an order under s. 476, 
ord<friiig tbe complainant to be prosecuted 
under s. 211, Penal Code, was not validly 
made, iuasmueb as tbe order was not properly 
passed on judicul proceedings before him, aod 
aslheciee before tho District Magistrate had 
never been tried out and never been dismissed 
on evidence recorded by him or obtained by 
him in the manner directed by 202. Held, 
further, chat the mere examination of tbo com* I 
plainaut by the District Magistrave. without 
bearing his witnesses and without dismi$cing 
tbo complaint and without the judicial trial 
which tbe complainant asked for and was 
entitled to, would not justify an order under 
8. 476 difcctingtbe pcoi>ooution of the coinnUin- 
ant under s. 211, Penal Code. MaHaDBO 
Singh v, Qurrn Empress, 27 C. 921. [P.. 

4 O.C. 127; R ,33 C*12 C.L.J. 228* lO C.W.N, 
158, 12 Cr. L J. 639«12 Ind. Cas. 515*2 P. 
R. 1912, Cr-11 P.L.R. 1912 ; D., 6 C.W.N* 
295.] 

(23) —Crim. Pro. Code, ss. 247, 369 and 
432 — Dismissal for defoult of a case uuder 
s. 4 20, /.P.C.— A dismissal for default o( a case 
under s. 420, I.P.C.. for tbo Don-appearance of 
the complainant, is bad, inasmuch as it 
amounts to an application, to a warrant case 
of the procedure pre^icribed by s. 247. Grim. 
Pro. Code, in respect of summons case^ only. 
Ram Coomar v. Ram.tee, 1 C.W«N. 26. 

(24) —Crim* Pro* Code (1898), s. 437 —/sswe 
0 / warranls—Further proceedings not taken^ 
Discharge^Further enquiry on Police report .— 
Where after tbe issue of warrants against certain 
persons, tbe Magistrate does not think itneces* 
eary to proceed further, tbo icrininatioD of the 
proceedings against them is in eSeccatj order of 
discharge* Where no proceedings were taken 
against certain persons mentioned in a police 
report by aSub-'Divisiotiai Magistrate, although 
other persons were tried and convicUd of the 
same oOence. held that the Sub-Divisional 
Meg'Slrate was compotont to take proceedings 
against them on tbe Police report, and although 
he was subordinate to tbe District Magistrate, 
it would not be proper to the latter to pass an 
order directing proceedings to be taken against 
tbem,unless be bad withdrawn tbe whole matter 
to hie own Court, MOUIiSiNOB v. MaFABIR 
SINGH, 4 C.W.N. 242. [R., 30 C* 449,32 0. 
783*90.W.N. 8lO*2Cr* L.J.524; Construed. 

3 0 L.J. 87*8 Cr.L.J* 209 ; D*. 89 C. 119=13 
Cr.L* J* 433 * 15 Ind. Cas. 65.] 

(96)— Grim. Pro, Code^ s, 259-—Complaint 
qJ grievous hurt—for want of prosecu¬ 
tion*^^ Sub^Magistrate has no power to diemies 


Complaint —continued. 

— 5. —DistniBsal of Complaiot— continued, 

a complaint of grevious hurt on tbe ground that 
the complainant refused to proceed with the 
proaecurion. REG v. Jaqjivan. Rat. Un. Cr* 
C* 23=Cr*Rg.20 S-1669. 

(26) ^Dismissal of coinplaint^Offence com¬ 
mitted Six yc 2 rs ago—Malice of complainant.— 
That tbe complamaot was actuated by mali¬ 
cious feeling against tbe accused or that the 
ofienco was committed years ago, is no 
sufficieot reason for dismissiug a complaint. 
There i> no limiting the time for prosccutioos 
for oaences QuebN-EmPRESS v. MaNJI, Rat. 
Uq. Cr. C. S49*Cr. Rg. 24 of 1891* (13 B. 593, 
R.\ 

(27) — of complaint—Prospect of 
raising other religious disputes — Legality.—It is 
not competent to a Magistrate to refuse to take 
up a complaint or to dismiss it summarily on 
the ground that, if tbe complaint was entertain- 
ed» it would tend to bring numerous other 
complaints and stir up old religious ill-feeiings* 

Queen-Empress v* Ramchancba. Rat. Ua* 
Cr. C. 562. 

(28) —Crim. Pro. Code (1872), ss. 205 and 361 
—f'aifure of complainant to pay fees for sum- 
monuuj of wU»ie$ie $—Dismwsai of complaintt 
validity of. —When a complainaut is required 
to pay fees (or summoning witnesses under 
8* 361 aod fails to do so. tbe Magistrate must 
deal with the case on suoh evidence as he may 
have before him, but not dismiss tbe complaint. 
KORapolu V. MONAPPA, 5 M. 160 = 2 Weir, 
303. 

(29) —Cfim. Pro. Code (1802), s. 247-Dw- 
missal of complaint—Acquittal of accused for 
default of prosecutor. —A Magistrate, before 
acquittiog an accused person under s. 247 for 
the complainant's default of appearance, is not 
bound to wait till bis Court is about to close for 
the day. SYED AMMADaTB KuTTIYaLI v. 
Pari Mukri, 7 M. 336 = 2 Weir 309. 

(30) “Crim. Pro. Code, s. 205— Dismissal of 
complaint for non-apptrance of complainant— 
Discretion, exercise of. 205, Grim.Pro. Code, 
contemplates tbe use of discretion on the part 
of Magistrates in dismissing complaints. The 
I^Iagistrate entitled to dismiss a complaint 
under this sectioa, ought to oxeroise some dis¬ 
cretion with reference to the partioular circum¬ 
stances of tbe case. Where a complninaot was 
prevented from attending Court ou the day of 
the bearing on account of a heavy Rood which 
out ofi all communications, and the Magistrate 
dismissed the complaint under s. 205« Crim* 
Pro* Code, it was h?ld that the Msgisttate did 
not use his discretion properly. BreEMUTXEB 
TaZOONNISSA V* Wassil, 24 W.R. Cr. 64. 

(31) -Crttn. Pro. Code ( 1882 ), s, 246—Dis¬ 
missal of complaint made by a Police charge 
sAcef.—Where a complaint is made by a police 
charge sheet, it is not necessary to examine tbe 
complainant before dismissing the complaint* 
in ra L* M. SOARES, 2 Weir 246. 
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Complaint —ooatinudd. 

- 5. —Disnilasal of ComplalDt— continued . 

(32) — Circular order No. 5‘A of 7th Sept$fnber 
1968—Disfnissal of complaint—Coniphunant's 
preliminary examviation—Police report. —After 
complainant's preliminary examination bad 
been recorded the case was referred to ibe police 
for report. The complainaot bid notice to 
appear on Gth November to bear tbo report. 
On 31st October tbe Assistant Migistrate dis- 
missed the case upon tbe report of tbe 
police-officer without giving complainant an 
opportunity to show can've against tbe dismissal. 
His order was set aside by tbe Uigb Court, and 
he was directed to proceed as required by 
Circular 5-A. dated 7tb September 1663. 
BuLLEK Singh v. Kanal chowdhree, 17 
W.R. Cr. 2. 

(33) —Grounds for dismissal of—Order for 

further inquiry — Notice to the accused, not 
essential—Criui, Pro. Code. 1893, ss. 203 and 
437.—Where a cnmpl tint bad been di^^missed 
under e. 203 of tbe Code of Criminal Procedure, 
heldt that the Sessions Judge was not b'^und to 
issue notice to tbe accused before ordering 
further inquiry under s. 437. Code of Cnmina) 
Procedure. Held, further, that a person bring¬ 
ing a complaint in a criminal Court is entitled 
to produce evidence in support of it .subject 
only to two conditions, viz- {a\ that tbo f icts 
alleged constitute an oOeocc and (6) that there 
are no oiroumetances apparent on the examina¬ 
tion of the complainant, such as to justify tbe 
Court in coming to tbeconclusion that the com¬ 
plaint IS false. Muhammad Salamatullah 
V. LALA SlTAL PUASAD, HOC. 261. (29 C. 

467. 5 A.L J. 74, F.\ 2 O.C. 363, D.) 

{8i)—Penal Code. ss. 497 and 493—Com- 
pfainf dismiesrd as evidence did net disclose 
offence of abduefion. —Where a complaint cf 
abduotioo under s, 498, Penal Code, was dis¬ 
missed on tbe ground that tbe evidence 
disclosed the o6«>qcg of adultery, leaving tbo 
oompUioant to bring a fresh compUint under 
a. 497, Petial Code, held that the Magistrate 
erred in law and that, until the evidence of tbe 
witnesses named for the prosecution was taken 
an order of discharge should not generally He 
made. Nihal Singh v. mohamd.\, 17 P.R. 
1874, Cf, 

(86)-Crtm. Pro. Code. 1872, s. 215—Dis- 
charge, without examinxnq nil the prosecution 
nesses.—An accused porson shall not be dis¬ 
charged unless the Magistrate has examined all 
the witnesses named for the prosecution EM- 

Kashi. 2 A 447. [F.. a. 
w.N. 1862, 179 ] Queen v, Parasurama 
NAIKAR, 4 M, 329 ; HIGH COURT PROCEED¬ 
INGS, 24TH February, i876, 8 M H.C. App. 

L JeldhAR i Singh v. shunkur doyad. 23 
W.cC. vf. 9. 

^6)—Examination of complainant's witnesses 
— Cmm. Pro. Code, 1861. s. 67.—Where the 
urim, Pro. Code, makes it necessary for a 
Magistrate, before dismissing a charge, to 
examine both the oompUioant and bis vrit- 
cesses, it supposes that there baa been already 

74 


Complaint —continued. 

-S.— Dismissal of Complaint — continued. 

a prima facie made out ; and where tbe 
complamant make- out ?ach a prima facie case, 
tbe Magistrate is bound Qr<t to cz-imine all the 
complainant's before diMnissing the 

charge; but where iIv'to is clcarlv tio ptima 
facie case e^tahlisbcd, the MapisirtU* i< justified 
in acting und-r s G7 of tlu' Criin. Pro Code, 
1861, and in disini<Hinc the once. ISSKR 

CHUNUKR (IHOSE V. PlMKl MOHUN PALIT, 
16 W R. Cr, 39. 

(371—Grim. Pro. Code. s. 193, Ch. XV 

—Pros/»( Witnesses for of.— 

a. 193 Crim. Pro. Code, 1801, is applicable .lUo 
to cases under Ch. XV of that CoJo. A M igis- 
trate cannot di'»posc oi a case under that 
chapter without esaminiog the witnesses for 
provocation. KISHARI SaH.M v Munueri 
Sahai, 16 W.R. Cr. 48 

(3^^)— /examination of com/^fainanf’s toil- 
nesses — Pecordinq reo^ons—Chrrge ?enricr s. 211 , 
Penal Code — CVtm. Pro- Code, ISGl, s. 4 29 — 
If a Deputy T^Iig^strate, without recording 
reasons, and without oxaminiiie all the wit¬ 
nesses tendered, or aiiowing a reasonable time 
for the attendance of such of tbe witnesses as 
werii Dot present, dismisses a eomplaiDt and 
directs a trial of the complainants under s. 211, 
Penal Code, he acts with mitcrial irregularity* 
QUEEN V. JIUERA LaLL GHOSE, 13 W R. Cr. 
37 ; SYED NiSSAU HOSSEIN v. KaMGOLAM 
Sing. 25 W. R. Cr. 10 . /u the matter of 
Ganooo Singh. 2 C L.R, 389. 

(391—/^ouJer fo distniss case^ Irregularity vi 
dismissal—Transfer cf case bf^ Magistrate to 
Drputy Maghtrate. —S. T, brour'bt a charge of 
theft agaiost R. before a Magistrate. The case 
was made over to the Dc'puty Ma^lstrite, on 
whose suggestion the Magistrate ordered that 
there should bo a police enquiry. Tbo PoHco 
Superintendent reported that, m bin opinion, 
tbo chargd was and that the plaintiff 

should be summoned for bringing a ftlse 
charge; and tbo Magistrate, while declaring 
that be would not encourage charges of ** false 
complaint,'* said that tbe injured party might 
swear an information if sbo cbo**d. S. T. then 
petitioned to be allowed to call witnesses in 
support of her charge ol tb^ft, and objected to 
the police proceediogs. Tbo Magistrate re¬ 
corded the following order:—“The ca-*o h-is 
been dismissed, and tbo Hcou>cd, Mrs. li. has 
received permission to prosecute the woman 
8 . T. for making a false charge; tbe preseot 
petition may be put in defence in that case.’* 
Held that the order of the Magistrate must bo 
quashed—fit because he had no jurisdiction, 
the case having been m^de over to tbe Deputy 
Magistrate ; (2) because the order above was 
not a judicial dismisfial of tbo case. Case re¬ 
manded for trial of tbo original obarge as 
brought by B.T. 8 HANTO TeORNI V. MBS. 
BEL1LIA6, 3 B.L R. App. 151. 

(40)—Fatfur^ to show in Magistrate's opinion 
any criminal offence—Act XXV of 1661, s. 180 
—Act X cf 1872, s. 146 —Poxoers of a MagistraU. 
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■ 5,—Dismissal of Cora plaint— continued^ 

—Tbe accU'^cd was charged before a Deputy 
Mao:su;i(o wah an cfioocc under s. 431. Punai 
Code. The Deputy Ivlagistrato ezamiued the 
complainant, took bail from the accused* but 
relu^od to examine tbe complainant's witnessest 
although preirout, and de]a3*ed the investigation 
unnecessarily for a long time. The Magistrate 
of the district then called for tbe proceedings, 
and. having looked at them, considered that 
there was no case for tbe interference of the 
Criminal Courts, and discharged tbe prisoner, 
although be was present and under bail. Held 
that tbe Magistrate was not onlv competent, 
but bound to^disebarge tbe prisoner, il bis con¬ 
clusion that no on*^nce was made out was 
correct; but held, also, that tbe I^Iagistrate's 
conclusion was wrong, and that the act com¬ 
plained of. if true, did amount to an oScuce 
under s 43l of tbe Penal Code: tberofore. tbe 
Magistrate's order was set aside, and further 
enquiry ordered NlAMUTlU.LA v. GoPaL 
BAHA. 6 BX.R. Ap. 6»14 W.R, Cr. 63. 

(41)— Examinalion of complai*iant—Interfere 
ence by Hiqh Court—Act X of 1872, ss. 144. 147, 
395 and uOG-Act XXV of 1661. s, 434 — 
Wboro a Magistrjte bad examined tbe com- 
plninaot under e. 56 of Act XXV of 1861, and 
dismissed tbe compUmt under s. 67, held that 
tbe High Court would not interfere under s. 434« 

Revision of puoceedings in the case op 
FOKTU bHAH. 2 B L.R.S.N 6«10 W.R.Cr. 49. 

{^2)^Examination of complainant — Crtm 
JPro. Code {Act XXV of 1861). $. 67—Act X of 
1872. s. 147 — Dismissal without enguirp — 
Where a District Magistrate removed a capo 
from tbe 6le of tbe Joint Magiatrate to bis own, 
after complaint bad been made and warrants 
issued by tbe Joint Magistrate upon tbe focting 
of tbe complaint, and thereupon suspended 
tbo warrant and dismii^sed tbe complaint 
without hearing it in due coarse of procedure, 
held that it was an improper proceeding; be 
ought to have proceeded with tbe case from tbe 
stage at wbiob it was when be removed it. in the 
matter of the petition of BAOHOO PARIBAH, 
10 B.L,R. App. 26^19 W.R Cr. 28. 

{i6]—Preliminaries to dismissal^ Becording 
evidence of complainant—Act XXV of 1061, 
S3, 66 and 180—Dismissal of complaint without 
recording evidence — Act X of 1872, ss. 144 and 
140.—A obarged B before a Magistrato for 
wrongful coofinement of ber brother* Previous 
to tbe petition to tbe Magistrate, the charge 
had been investigated b> the police, and report¬ 
ed to be false. The Magistrate without record¬ 
ing tbe complaint under e. 66 o( the Code of 
Criminal Procedure, sent for tbe police papers, 
and under a. 160 of tbe same Code dismissed 
the case* Beld that tbe proceedings were 
illegal: that tbe Magistrate was bound, under 
B. 66 of tbe Code of Criminal Procedure to record 
tbe ezamiDatioQ of tbe complainant before 
he could, under s. 180. diemise tbe complaint* 
DULALI BEWA V* BHUBAN SHABA. 3 BX. 
R. A. Cr. 53, See. also. Queen v. Harrae 


Complaint —continued* 

-3*—Dismissal of Complaint— continued. 

CHANp Nowlaka. 8 W R. Cr. 12 = 7 W.R* 
Cr. 47 : QUEEN v. SREENATH MOOKOPAD- 
HIA. 7 W.R. Cr. 45 ; SATYA CHABAN GHOSE 

V. Chairman of the utterpar.ah Muni¬ 
cipality. 3 C.W.N. 17. (16 W.R. Cr, 68, 
conO'u ) 

(44^—But 8. 380, Crim. Pro. Code, 1861, 
applied to cases under Chap. XIV of the Code 
by lorce of s. 249 of Act VIII of 1869, and a 
Magistrate might dismiss a complaint under 
that chapter without calling evidence if be 
thought tborc was no sufficient ground for pro¬ 
ceeding under it, QUEEN v, GOUR MOHUN 
Blngh, 16 W.R. Cr. 44 = 8 B.L R. App. 11. 

(45) — Hearing evidence — Dismissal without 
hearing evidence — Ctim, Pro. Code (Act XXV 
of 1861), 3 270—def X of 1H72* s. 209 - On tbe 
day fixed for bearing a complaiot of trespass 
and assault made against three poreons named, 
tbe complainant appeared with bis witnesses, 
and tbe defendants also appeared; and on one 
of them boing found to be a child of eight yesrs 
of age. tbe Magistrate dismissed tbe case with* 
out taking any evidence. Beld. tbe Magistrate 
was in error, and should not have dismissed tbe 
case,merely because one defendant was a child. 
He should have followed tbe procedure laid 
down in ss. 265 and 266. BILash v. Makroo, 
2 B.L.R* S.N. 13 = 10 W.R. Cr. 61. 

(46) — Bearing evidence—Dismissal without 
hearing evidence. —A Magistrate ought to hear 
evidence In support of a charge before dismissing 
tbe complaint. A bare assertion by an accused, 
obarged with committing theft of a proprietary 
right in tbe alleged stoleu property, is no reason 
for a Magistrate to refuse to entertain tbe charge 
of tboft* Queen v. Kaliuharan Misser, 
7 B.L.R. App 55 = 16 W.R Cr. 18. [ExpL. 16 

W. R. Cr. 68; R.. 33 C. 410=10 C.W.N 976 = 4 
C L.J, 102.] 

(47) —Dismissal after hearing evidences — 
Further proceedings— Acquittal — Crim. Pro. 
Code. 1872, s. J47-—Tbe further proceedings 
allowed by the Code of Criminal Procedure^ 
6. 147, can only be taken in cases where tbe 
complainant ba^* been alone beard, and not 
where be bas bad the advantage of having hia 
witnesses beard. In tbe latter case, a dismis¬ 
sal would amount to a verdict of acquittal 
against tbe accused partiesi. and render a second 
trial on the faots impossible* NityanunDD 
Bur v. KALA CHAND Bub, 24 W.R Or. 75. 

(48) —Non-appearance of comvlainant — Exa^ 
tnination of complainant and his witnesses- 
Dismissal of complainf.—Tbe non-appearance 
of the complainant, on the day to wbioh the 
bearing bad been duly adjourned, may be a good 
ground for dismissing tbe complaint under 
B. 908, Crim. Pro. Code, 1879 Tbe fact that 
the complainant and bis witnesses have been 
examined and that their further attendance was 
not neoessary, makes oo differenoe. MUDHOG 
600DUN SHA V. HaRI DASS DASS, 22 W.R.^ 
Cp, 40, 
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S.^DlamlaBal o( Complaint -contiuuc^J. 


5. — Dismissal of Complaint— conliu^ied. 


(49)— Non-itppenrance of canplamant—Dis- 
1^115502 of complaint .—The cbnrge ofobsiruclinR 
a road hy repairnig it without Iteave may bo dis¬ 
missed (or the non^appc^^ranco o( ibc complain¬ 
ant. QUEEN V BHOLANATII BaNEHJEE, 7 
W.R. Cr. 31. 


(50)— Non^appenrance o/complamnnt^^Prost ^ 
cu(io?i trijnessrs being present --Dismissal i/ 
comp2ain(.—The accused may be discharged 
although the prosecution witnesses bo present, 
if the compUuiant be absent and the Magistrate 
thinks it unnecessary to carry on the enquiry iii 
the ab'OQce oi the complainant. QUEEN v. 
DassoO MaKJEE, 11 W R. Cr. 39. 


s 


t 


{5\)^lUegol adjournment — Non^npj.carancc 
of complaxuanl—Dismissal for default,^ A 
Magistrate cannot dismiss a case (or default on 
the ground of the Don*appe'trtiDce of the com¬ 
plainant on a day to which no legal adjourn¬ 
ment was made. ^[ahOMED AeuMv. SHEIKH 
AKIL» 16 W.R. Cr. 6S. , 

(52)— Crim* Pro. Code, Act X of 1881, s. 247 
— DismusaZ o/ comploiiU for non-appearance ^ 
Where a complaint of miscnief and 
trespass is dismissed for the non appearance of 
the complainant, it amounts to an .icquittal, ; 
and the Magistrate cannot proceed oq anotbof 
complaint lor svibsfantially the offence- 

EMPRESS V. BhaWANI PKASaD, A W N. 1885, 
48. 

(531 —Cfim. Pro, Code (18S21, 244, 245 — 

Acquittal without examination ot complainant 
and his witnesses^ —A Magistrate cannot acquit 
an accused person without examining tbo com¬ 
plainant and bis witnesfes. QUEEN EMPRESS 
V. ToulmaN. Rat. Do. Cr. C. 539»Cr. Rg. 11 
of 1891. 

(64)—Crim. Pro, Code, Act X oMB82| S5. 200, 
902— Investigation by Polfcs and rcpOf/-Dis- 
missal oj complaint. —The complainant preferred 
charges under ss. 161, 342 and 417 of the Penal 
Code against some Police ofBcers. The Magis¬ 
trate sent the case for investigation by the 
Police and dismissed it as false, on the receipt 
of the Police report, without examining the 
complainant. Held that the Magistrate bad no 
authority to diemiss the complaint without 
following siriotly the procedure laid down in 
Chap. XVI or the Crim. Pro. Code, JALALUDIN 
V. Muhammad Kbalil, A.W.N. 1884. 47. 

(66)—Ofim Pro. Code (1872), s$. 147, 298— 
Dismissal of complaint^Fresh complaint.— 
There is nothing in the law to prevent a Magis- 
trate from entertaining a eecond complaint, 
when the first complaint hae been dismissed 
under a, 147, Otim. Pro. Code. EMPRESS v. 
INDAB Dawan, A.W.H. 1881. 88. 

(66)~Crim. Pro. Cod. (1872). ss. 144. 146, 
147 Dtsmtssnl of complaint on report bp sub^ 
ordinate without examining the com- 

pMiMnt, <)a a oomplaint of extortion, the 
Magistrate directed the Taheildar to make an 


enquiry- On re>*oivmg a report from the Tibsil- 
d-ir that tho ovulonco weik, the Magi*<irste 
di*-mis<od iho coinpWint svilhout rrcording the 
statement of the complainant on oath or, appa¬ 
rently cxamiiiiiv^ bun. The Hiqh Court set 
a>ide the order, directed biiu to examine 
the complain-int ind di'-poso of the charge 
According lo law, ob^orvnig cb\t it w/is nob 
appirent why the wa< referred to Iho 

Tabsildar lor enquiry, and that ibc pr. visions 
of?;. 146, Grim. l*ro. iJodo, 1^7 2. >hrnild not bo 
put in force wubout di'-cnmioation. KMrUKSS 
V. Lallu. A.W N. 1881, 23. 

(57) —Disc^iar/;^ n/ Tn s^nyvver to a 

reference from a Sessions J udge, the High Court 
held that, in a cise where tbo accused has been 
duly i^ummonod or arrested under a warrant, 
aod is prc??cnt to riicot any charge, and the 
complaiuant and bis witnesses negligently fail 
to appear against him. if it be not shown to 
the Magistrate that ibo case is one in which be 
ought to adjourn the ci quiry under ? 224, 
Code of Criminal Procedum, ihe accused per¬ 
son ought to be discharged; but aUn, held 
that the quoi^tion did nnt arise under tho cir- 
coiDstanccs of tbe case, and tbo o%so must go 
back to the Magistrate (or investigation. TAKl 
Mahommed Manual v. Krishna Nath 
RaI. 7 B.L R. 7=15 W.R. Cr. 53. 

(58) —Crim. Pro, Code (1861), s. 67—Di^mis- 
sa( of complaint'^Discretion of Maoistro(c.—A 
Magistrate can, in bis discretion, dismiss a 
complaint under s. 67, Crim. Pro. Code. 1861 ; 
and ho is under do obligation to go further. 
B.^TOOL NUSHYO v BHUGLOO CHOWKBEDAR, 
10 W.R. Cr. 80 ; SHIBU MANJKB v. NOSHEE 
Mookerjee, 17 W.R, Cr- 3. 

(69) —Dismissal of complaint, effect of—Inter¬ 
ference by Hioh Court—Crim- Pro, Code, 187*2, 
s. 2l2,**ii the Magistrate dismisses a case 
rightly or wroDgly as the result of judicial 
discretion, the dismissal ba^ the effect ol an 
acquittal, aod tho High Court has no juris* 
diction to ioterfere with the dismisi^al except on 
8D application made by tbo Government or on 
behalf of the Ooverument, Jn re J.G. BAORAM, 
19 W R. Cr. 52. 

(59-a)—Dtsmtssaf of complaint, effect of— 
Crtm. Pro, Code, 1872. ss 205, 212—Omission 
to comply with formalities- —Tbe omission to 
comply with the prescribed formalities before 
issuing tbesummoDS will not vitiate tbe proceed- 
luge afier summons, ao as to enable a com* 
pUioant to re*op60 tho case. The, dismij^sal of a 
complaint under s- 205 operates as aq acquittal 
by reason nf s- 212, Crim. Pro. Code. THE 
Eastern Bengal Railway Company v, 
Kali Dass Dutt. 23 W.R. Cr. 63. 

[€0)—Dismissal of complaint after charge 
framed, effect of—Crim. Pro. Code, 1872, s, 912. 
—When in a summons case a Magistrate after 
framing a charge dismisses the complaint under 
s. 312| Grim. Pro. Code, it amounts to an 
acquittal. IRFaN BI8WA8 y. OlNNCT BIBBB, 
25 W.R. Cr. 63. 
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-5.—Djsmiseal of Complaiot^co>t^inued* 

{61 )—without regular trial—Power 
of Df'putu Magistrate^Cfim. Pro. Code {m6i)» 
s. 250— Practice and pfocedure, — Uoder 8. 250« 
CruQ. i^ro. Code (1861), the Magistrate should, 
m a Citse tried uoder Chap. XIV, take the 
evidcuce o( the compiaiuHut aod bis witnesses 
and, if necessary, ejtamioe the accused, and 
then apply the law to the criminal acts, cf the 
commidsioQ oi which be may llnd there is prime 
facie evidence, (rame chari^es, and call the 
accused to plead thereto, and to enter into a 
defence, GOONaTR MUDLB v, TaoviiOCKO 
ChuCKERBUTTY, 9 W R. Cr. 19. 

{6'2i^AIagi$lraU recording evidence for pro¬ 
secution —iSome more oj/encts disclosed^Proce¬ 
dure,•• When a Magistrate, after having 
recorded the evidence cf the prosecution aod 
examined the accused, is of opinion that the 
facts disclose some more oQcDces in addition to 
those With which the accused is charged, he 
must not dismiss the complaint but should 
aojudicato on the charge disclosed on eo(]uiry, 

Dequmbeu Paul v. Kally Doss dutt. 8 

W.R. Cr. 82, 

iG3)—Complaint not having been laid by the 
most responsible person, —A complsint cannot 
be dismissed on the ground that the complaint 
ought to have been laid by a more responsible 
person. bOODHOO ROY v, RaMDYAL SINGH, 
18 W.R. Cr. 55. 

(Ci) -^Delay in rnaking charge^ Want ot mate¬ 
rial evidence — Effect —Dunussaf of complaint. 
—(l) Want of explanation of the cause of com¬ 
plainant's presence on the spot where the alleged 
assault was committed, (2) want of explanation 
of delay in making complaint, and (3) want of 
material evidence are not sufficient in law to 
justify a summary dismUsal. MaHOMED JaN 
V. KHADI SHEIK, HURNATHDE KHASHKHIL 
V. JOYGOPALDE SARKAR. HURIS CHaNDRA 
Das V. bola audhicaree, Sheik Ahmuddy 
V. ANUND MOHUN MOZOOAIDAR, l6 W.R. 85, 
Cr. 

(65)^Aduffer}/—Di^rnissaf of complaint with¬ 
out examining wife or without issuing process for 
other wil7iesst$— Fresh enquiry, —Tue dismissal 
of a complaint of adultery without examining 
the wife in the presence of her husband, the 
complainant, and without issuing process to 
compel the attendance of certain witnesses 
named by him is a material error necessitating 
a fresh enquiry, DOOKHA GOORE v. JaMBS, 

1 J.G. 24. 

(60)— Charge of theft. —A charge of theft 
ebould be enquired into before deciding it to be 
false or taking steps under a. 2lit Penal Code. 
In the case of BiSHOO Barik, 16 W.R. Cr. 77. 

(OD^Want of sanction to prosecute, — When a 
Magistrate dismisses a complaint of ofieaces 
under ss. 182 and 500, I P.O., for want of 
sanotioD to prosecute, bis order does not amount 
to an acquittal and be is bound to entertain a 
fresh complaint of the same oSeoceB, if made 
after obtaining aanotibn. In re SausUDIN. 
Cr. Rg. 38 of 1896, 


Complalnt-^ooniiuued* 

-5.—Dismissal ol Complaint—coneZuded. 

(68) —Summons, right to—Duty of Magistrate. 
—It is not competent to a Magistrate to refuse 
to issue a summons to a compiainant, even in a 
case iu which the charge might have been laid 
with the Police in the first instance. He must 
eiamine the complainant on oath and pass 
orders in the c»S 0 . AMEER MAHOMED v. G, 
Brass. 14 W.R. Cr. 36. 

See COMPOUNDING OFFENCE, 1 B. 64. 

See Crim. Pro. Code. 1898, ss. 202, 435, i, 
2.3, Rib. Un Cr. C. SeO^^Cc. Rg. 27 of 1893. 

Complainant absent—Order saying that case 
was * struck off—Legality and effect of order— 
Sanction to pro^^eoute for false complaint— 
Necessity for sanction of Courts in case of fresh 
complaint —See CRIM. PRO. CODE,1898, s 259, 
17 O.C. 18*23 Ind. Cas. 182*15 Cc. L.J. 230. 

Complaint dismissed once—Subsequent com¬ 
plaint by another complainant on the same 
facts—Same tribunal—Different incumbent— 
Enquiry ordered by the High Court—See CRIM. 
Pro. Code, 1898, ss. 437, 203, 12 A.LJ. 106 
«36 A. 129=15 Cr, L.J. 158 = 22 Ind, Cas. 734. 

Not disclosing oriminal offence—Dismissal of, 
by the Chief Court on revision— See CRIM. PRO. 
CODE, 1898, 8.439, lOP.W.R. 1913, Cr. = 33 P. 
L.R. 1913 = 18 Ind. Cas. 688=14 Cr. LJ. 128. 

Discharge without judicial investigation into 
the merits of the complaint—Inquiry into the 
same charge on a second complaint—See DIS¬ 
CHARGE OP ACCUSED, 17 0.0. 273 = 15 Cr. 
L.J. 638 = 25 Ind. Cas 838. 

See Sanction to prosecute—Conditions 

REQUISITE FOR GRANT OF SANCTION, ETC., 
2 P. R. 1907, Cr. = 5 Cr. L.J. 491 = 49 P.L R. 
1907=18 P.W.R. 1907, Cr, = 6 Cr. L.J. 258, 8 
C.L.R. 267. 

-6.—Withdrawal and Revival of Com* 

plaint. 

See COMPOUNDING Offence. 

U) — Uifhir( 2 u;af of complaiyxt’^Act XXV of 
1961, s. 270—X of 1872, s. 210.—Offences 
punishable under tbePenalCode with more than 
six months' impriRonmont are not triable under 
Cb. XV of the Code of Criminal Procedure, and 
conseqaenMy do not fall within the provisions 
of 8. *-^71 of that Code. ANONYMOUS, 4 B.L.R. 
F.B< 41 = 12 W.R. Cr.S9. 

(2)— Withdrawal of comolaint and obligation 
of Magistrate to hear {{--Effect of withdrawal 
—Acjwifful. —The withdrawal of a complaint 
by a eompUiuant operates as ari acquittal, and 
the High Court cannot entertain the matter at 
all, except upon an application duly made with 
sanction of the Goveroraeot. Lachi BBHABA 
V, NITYANUND Doss, 19 W.R. Cr. 59. 

{3)^Complainl once instituted — Duty of 
Magistrate, once a complaint of a non* 
compoundeble offence is before a Magistrate, bd 
is bound to make a complete enquiry, andtd 
see that the accused, if guilty, is brought to 
puoisbment. QUBEN v, DUDRAJ DOSADH» 
22 W.R. Cr. 83. 
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-6.—Withdrawal and Revival of Cora- 

plaint—con(i7med. 

(4) — Duty of 2Jagi$trate^Itcmcdy b?/ civil 

suit,—It, on a complaint duly midc before a 
tlagistrAte.it should appear that the act imput¬ 
ed amounts to an offence under the Penal C'^do 
and that there is f^cie reason to suppose 

the accusation true, it is the duty of tbo Mactis- 
trate to proceed, nh hough bo may consider that 
a civil suit would afford the mere convenient 
or appropriate remedy. QUEEN v. NUDAS 
MUHTON, 8 W.R. Cr, 65. 

(5) —Crimi^mf charge — Cirif action. —The 
complaint, if the allegations disclose a criminal 
offence, should not be dismissed because the 
case is one in which civil remedy is obiain.ablo. 

Kosal Sing v, toolshee Chowdhry, lO 
V R. Cr. 40 (a). 

(6) —Afischic/ — Criminal trespass — CiviZ 
action. —On a joint Magistrate dismissing a oise 
wherein the complainant charged the accused 
with illegal assembly, criminal trespass, and 
mischief, on the ground that the case was com¬ 
pletely a civil case, the High Court set aside 
the order, and directed the joint Magistrate to 
try it. SHEIKH KOREEM BUX v, SHEIKH 
MOORMUT, 20 W,R Cr. 60. 

(7) —Case where civil suit is the proper remedy 
—Procedure.—The High Court would notintor* 
fere with an order of a Magistrate, lo acorn- 
plaint of theft becau^se it appeared to him, after 
making enquiries from the police, before whom 
the complaint was in the first instance brought, 
that the complaint was one in respect of which 
only a suit in the Civil Court should be brought. 
Queen v. Russiok Monee, il W.R. Cr. 54. 

(8) —PenaZ Code, s. 498^fFithdrawal o/com- 
pZai7it^Crim. Pro. Code, 1801, s. 271.—A 
complaint under s. 499, I. P C., could not bo 
withdrawn under 8. 271, Crim. Pro. Code, 1861. 
But the husband, the complainant, could stay 
proceedings against tbo accused by declining to 
ofier anv evidence. MOHUN v. Gunsham, 
8 P.R. 1871. 

Withdrawal 0 / a complaint of adultery, 
—The power to permit the withdrawal of com¬ 
plaints is confined to cases falling for disposal 
under Ch. XV of the Crim. Pro. Code, 1861. 
Therefore a Magistrate is not competent to 
allow the withdrawal of a complaint of adul¬ 
tery. QUEEN V. GUUBHEER. 2 N.W-P. 234. 

(lO)--Cfim. Pro. Code, 8. 147—PeuioaZ of 
contpZainZ.—On a complaint of enticing away a 
married woman, a non-oogniz^blo offence, and 
of theft, cognizable offence, being made to a 
Police officer, he enquired into the offence of 
theft only, scarcely noticing the allegation as 
to the enticing away of the woman,aud report¬ 
ed to a Magistrate that no euch offence was 
even prtma/nets made out. The Magistrate, 
thereupon, directed him to strike off the offence 
complained of from the list of reported offenoes* 
Btid that this was no bar to the taking up of 
and proceeding with a fresh complaint of entic* 
iDg away a married woman, inasmuch as there 
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was no of tbo complaint in rospoot of 

that offence GovnuNMENT OF BOMBAY v. 
BHIDAl’.t, 5 B- 403. 

(ll)— Second roiniiZuiiif— First ^ 
summayily—Whether S(C(ni, tarred. —A Magis¬ 
trate is not prccliidcd fram taking up a com¬ 
plaint on the f.iccs on which a similar ccmplamt 
had l)oou summarily dismissed on a Ir^rmer 
occasion, and, if it is shown that Lin* c<'inplain- 
ant has some grounds for bis complaint, the 
Magistrate should admit it. Rf{\c;\V’\N DIN 
V Dnuu. 5 A L-J- 137« A.W.N. 1908. 67 = 7 
Cr. L.J. 297. v22 108, D.) 

(I 2 i —Crin^. 7ho- Code, 1861, Ch. XIV — 
Dismissal of complaint for dcfault’-Fresh cow- 
platnt. — In cases triable under Cb. XIV, 
where a Magistrate, on account of the non- 
appearance of the complainant or for any other 
sufficient cause, is satisfied that the charge 
cannot bo sustained he may dismiss tbe com¬ 
plaint. The disnjis.<al will not bar the com¬ 
plaint being again cfit^rrtained. HIGH COURT 

PROCEEDINGS, bTH December 1870, 6 M H. 
C. App. 8. 

{'31—Cri>u. Pro. Code, 1892. ss. 203 and 537 
— Dismissal of conplainl — Fresh complaint 
without selCiHo aside th^ order of discharge .— 
Where a com plaint is dismissed under s 203, no 
fre^b proceedings upon a new complaint on tho 
same fads can bs taken unless tho order of 
di«<roissal is set aside in the manner provided 
by s. 203 by a competent authority. If such 
proceedings are instituted without sotting aside 
tbe order of dismissal, the defect cannot be cured 
by P, 537 of tbe Code, NiLRATAN SEN v. 
JOGESH CHUNDRA BRUTTACHAIUEE, 23 C. 
983*1 C.W.N. 57. [Diss-, 29 M. 126, F.B.= 
16 M.L.J.79*! M.L.T. 31, 2 L.K ll. 27. IN. 

L. R. 18; F., 22 A. lOfi. 24 D. 286*1 C.VV.N, 

185; 28 M. 255*2 Weir 247.A ; Appr., 24 C, 
528* 1 CAV-N. 370; B.. 28 0. 652. F.B., 26 M, 
61*2 Weir 271, P.C., 2C.W.N. 290, 12 Cr.L. 
J. 320*10 Ind. Cas. 616, 9 P.R. 1902, Cr.*50 
P.L.R. 1902 ; 28 C. 211*6 C.W.N. 169. 24 

M. 337*10 M.L.J. 147*2 Wrir 251. 28 M.310 
*2 Weir 325-A.] 

(14) —Dismissal of complaint—Fresh com¬ 
plaint. —When a complaint is dii^misecd under 
9. 203, tbo Magistrate has no jurisdiction to 
revive the proceedings upon a fresh complaint 
on tbe same fact?, so long as tbo order of dis* 
missal is not set aside by a competent authority 
under s. 437 of the Code, KoMAL CHANDRA 
Pad v.GOUR ChaND AUDHIKARI, 24 C. 286*1 
C.W.N. 185. (23 C. 983. F.) [Diss , 29 M- 226 
= 16 M.LJ. 79*1 M.L.T. 3l, 2 L.B.R, 27, 

1 N L.R. 18. F., 22 A 106*A,W.N. 1899. 211, 
28 M. 266*2 Weir 247 A,2 C.W.N. 260; R., 29 
C. 652. 9 P.R. 1902, Cr.*50 P.L.R 1902 ; D., 
24 M. 337*2 Weir 351. 98 M. 310*2 Weir 
325-A.] 

(15) —Complain/ dismissed under s, 203 — 
Fresh cotnpZoinf—Procedure.—Where a oom* 
plaint iediemiesed under b. 203 for tbe default of 
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the c<^mp).iinaot. the Magisliate caunot, on a 
fsab'^equcnt appearance oE the complainant, re- 
More the case to the file and proceed to try the 
c.irf. Before any fresh proceedinRs can be taken, 
(be order of dismissal should be set aside by a 
coinpoicnt authority. SlMBHOO RA^IL.^LLv. 
KauiH.azari. 3 C W.N, 760. [ii.. 2 L.B.R, 

27.] 

(IG)— Crim. Pro- Coir (18R2). ss. 203, 203, 
437— Dismisanl of coynijlaint—Pouer (o revive 
proceedings. —On a complaint being presented, 
the Magistrate took the statement of the com¬ 
plainant, recorded it briefly and called for a 
report from the Police on the matter, without 
asking him if ho bad any witnesses to call. On 
receipt of the report, the Magistrate dismissed 
the complaint. He did not record any reasons 
for distrusting the truth of the complaint, nor 
did be direct a local investigation to be made by 
a Police officer for the purpose of ascertaining 
the truth or filsohood of the complaint. Held, 
that the Magiairalo did not comply with tho 
provisioiss of s 203, and that ho ought not, 
merely on the report of the P-.lire, to have dis¬ 
missed the complaint under s. 203. Ueld. also, 
that, when the Mfgis'.r.ite, who had dismissed 
the complaint, ordered a lurtbor enquiry, on 
receiving the complainant's second petition, he 
did not act contrary to any provision of tbe law; 
and that, considering tbo circumstaoocs undor 
which tho complaint bad bcea dismissed, a 
further enquiry was necessary. QueeN-Em- 
PUESS V. PUR.AN. 9 A. 83- A-W N. 1886, 207. 
[Diss.. 26 C. 652; F-, 1 N.L R. 18. 29 M. 126. 
P.B.^l M.L.T. 31 = 10 M.L.J, 79. 10 P R. 
1911. Cr. = 24 P.W.R. 1911, Cr. = 11 Ind. Cas. 
132 = 12 Cr.L.J.' 304 = 205 P.L.R 1911; R, 
28 0. 211 =5 C.W.N. 169. 35 A. 78=10 A.L.J. 
531 = 18 Tnd. Cas. 146 = 14 Cr.L J. 2. 2 L.B R. 
27. 9P.R. 1902 = 50 P.L.R. 1902; D.. 23 C. 
983 22 A. 106.] 

(17) — Crim. Pro. Code, s. 203 —Dismissal of 
complaint—Power to re-open the matter, —It is 
utterly contrary to sound principles that one 
Magistrate of co-ordinate jurisdiotion should, 
in efiect and substance, deal with, as if it were 
an appeal or matter for revision, a complaint 
which has already been dismissed by a compe¬ 
tent tribunal of co-ordinate authority. QUEEN- 
Empress V. ADAM KhaN, 22 A- 106= A.W.N. 
1899. 211. (23 C. 983. 24 0. 286, F-', 9 A. 85. 
A.W.N. 1895. 86. R ) (Diss.. 2 L.B.R. 27; 
F; 28 M. 255 = 2 Cr.L.J. 752 = 2 Weir 247-A ; 
JI.. 28 0. 652, 8 Cr.L.J. 249 = 26 P.W.R, 1903, 
IN.L R. 18; D., 29 A 7 = 3 A.L.J. 562 = A.W. 
N. 1907, 245, 36 A. 129 = 12 A.L.J. 106=15 Cr. 
L.J. 158 = 22 Ind. Cas. 734, 24 M. 337 = 2 Weir 
251. 29 M. 126 = 3 Cr.L.J. 274 = 16 M.L.J.79 = 
I M-L-T. 31. 5 A.L.J. 137 = A,W.N. 1908. 67 = 
7 Cr.L.J. 297.] 

( 18 ) —Crim. Pro. Code. 1882, ss. 4, 203 a«d 
43*7— Revival of proceeding by a successor in 
o^Scf.—Where an order of a Magistrate is a 
judicial and not an executive order and is oue 
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dismissing a complaint, it is not competent to 
the successor in office to set aside such order of 
bis predecessor. INDER.IIT SINGH v. THAKDE 
Singh, 2 C.W.N. 290. (-23 0. 983 = 1 C.W.N. 
57. 24 C. 286=1 C.W.N. 185, F.) [R., 2 L.B. 

R. 27.] 

(19) — Charier Act — Bigh Court's power to 
revise an order, reviving a complaint after dis¬ 
charge. —The High Conte has ample power, 
under the Charter, if not under the Code, 
to revise an order reviving a complaint after 
discharge. OPOORBA KUMAR SETT DaSSI v. 

Sreem.vtty Probod kum.\ry Dassi. i C.W. 
N. 49. (F.. 6 C.L.J. 705 = 6 Cr. L J. 490; 

Ap2)l .28 C. 709; R.,27C. 126 = 3 C.W.N. 601.] 

(20) —Crim. Pro. Code, 1882, ss. 2.53, 403. 
423, 439—U'arranf case-—Discharge —Revival 
of complaint—Power of Presidency Magistrate — 
Power ol Bigh Court to direct further enquiry 
or order re-trial. —An order ol discharge under 
s. 253 docs not, in a warrant case, operate as 
an acquittal, and is no bar under e. 403 totbe 
retrial of any person so discharged, But a sti¬ 
pendiary Presidency Magistrate or any other 
Magistrate of co ordinate authority has no 
power to sit as it ware on appeal from tbe order 
of an Honorary Presidency Magistrate or other 
Magistrate of co-ordinate jurisdiction and to 
direct tbe issue of frosb process, notwithstand¬ 
ing that, upon a consideration of the same 
materials, tbe latter has dismissed tbe summons 
and discharged the accused. [Dtss.. 28 C. 211 ; 
/?., 28 C. 652, 9 P.R. 1902, Ct. = 50 P L-R. 
1902 ;D., 2 L.B.R. 27.]—Under s. 439, read 
with 8. 423, and, possibly also under tbe 
Charters, it is open to the High Court to set 
aside such order of discharge, as is mentioned 
above and direct a retrial or further enquiry. 
GRISH OnUNDEU ROY v. DWARKA DaSS 
AGARWALLAH, 24 C. 828 = 1 C.W.N, 370. (23 
C. 983. Appr. ; 7 M. 557, 1 C.W.N. 49. Discuss¬ 
ed). 

(21) —Cri»t. Pro. Code, 1898, ss. 195, 528— 
Case pending before a Court—Poioer of superior 
Court to withdraw it or to grant sanclion* 
—When no final order has been made by s 
Magistrate in a ca<.e ponding before him, a su¬ 
perior Magistrate who has transferred the case 
to tbe former’s file, has no authority tc pass an 
order of dismissal, nor to grant sanotion for tbe 
prosecution of tbe complaioant. SHEIKH 
KUTAB ALi V. Empress, 3 C.W.N. 490. 

(22) — Crim. Pro. Code, 1882,53.259, 369 and 
439— Discharge of accused in o warrant case-“ 
Power of Presidency Magistrate to revive the 
case. —Where a Presidency Magistrate has dis- 
charged tbe accused under s. 259, be has no 
jurisdiction to revive the case, much less to 
transfer it. Damind Dassi v. Hurry MohaN 
MUKBRJEE, 4 C.W.N. 46. [Diss., 28 0.652 = 
6 C.W.N. 457 ] 

(23) —Crim. Pro. Code, 1872, s. 210—TEiiA- 
drawal of complaint — Penal Code, ss. 362 and 
323>—Where a person complained that he bad 




1181 


THE ALL INDIA DIGEST. 


1162 


Complaint—oontiuMed^ 

-6.—Withdrawal and Revival of Con)- 

piaiat— continued. 

been seized bv the b:)uds aod Ic^s and thrown 
on ibo ground, shopped, thumbed, and stilleued 
on Lbe chest by three persons, one of whom 
gave a knife to another with directions to stib 
the complainant, htld, that the complaint was 
one of voluntary hurt, and that the Magistrate 
was wrong iu treating tbo complaint as ol 
criminal force, and in allowing it to bo with¬ 
drawn. SaMDASIVANNA V BHOOAn*.^. 5 M. 
378. 


(24) — of ccmplaint^Compound^ 
ing o/ o£^enccs—Revival of complaint. —When a 
compouudable ofleuce has been compromised 
and tbc complaint withdrawn, the complaint 
may be revived, if it appeared that tbc compro¬ 
mise WHS the result ol a promise oa tbo part of 
the accused which he failed to fulfil. SVAD 

Ghulam Haidar shah v. syad rukhan* 
ABDULLA SHA, 94 P L.R. 1904. 

(25) —Crim. Pro Code (1898), 248— Mngis^ 

trate taking cognizance of case 07t police report 
7nade on complainl^Hight of complainant to 
withdraw the case. —Where a Magistrate had 
taken cogniz^uce of a case against certain 
persons under ss* 148 and 501 Penal Code, upon 
the report ol the police, m\do in coo^cqueiice 
of a complaint made to them, held, that the 
Magistrate was not competont to allow tha 
complaioarit to withdraw tbc case, inasmuch 
as there was no complaint in tbo case, the 
Magistrate taking cognizance ol the chso upon 
the police report. QUEEN-EMBRESS v. CuEN- 
OBAYYA, 23 M. 623« 1 Weir 3l0. 

See Act Xlir of 1869, ss. 1 and 2 (1), U* B. 

. R. 1909, 2Qd Qc. Workmen’s Breach of Coo- 
traots Act. 1 . 

See ACT I OP 1871, b. 24. 5 Bom. L.R. 205. 

Dismissal of. for default after partial hearing 
by Presidency Magisitrate—Instiluiion of fresh 
proceedinga^Sea ACT IV OF 1877, s. 124, 6 C. 
523*8 C.L.R. 106. 

See ACT I OF 1894, se. 9 and 10. 27 C. 935* 
5 C.W.N. 131. 


See ACT XII OF 1696, ss. 37, 44 (1), (2), 46, 
67. 22 P.R. 1900, Or, 

See AOT VI OF 1998, ss. 61, 72, 10 C-W.N. 
1029*4 Cr.L.J. 170. 

Act XX OP 1891,8.186, 2 P.R. 

*0 9 AI Ur * 

To police—S«« COMPENSATION—GCNERAL, 
7 M. 563. 

See COMPENSATION-GENERAL, 2 N.W.P. 
447. 


See Compensation—T o accused. 15 C.P. 

L.B. Gc. 19i. 

e by CiTilCoart—SeeCOORT FEES, 

oo.U.C.Gr. 104. 

1898. 88 . 4 and 196, 

nU U. 4lD« 


Complaint —continued. 

-6. — Withdrawal and Revival of Com¬ 
plaint—ainliJiucd. 

S*B CiuM. riu). Code. 1698, ss. i (;<). 190 
(cl. G C.W.N. 9^G. 

Si’P CULM. PlU) CODE. 18!H. b. 11)0, 14 
Bur. L.U. Ji-O-1 L.B.K. 300. 3 G.L.J. 87 = 3 
Cc. L.J. iO'J. 

See CiUM I'lio- Code, isys, ss. 190, 192 
and 251. 1 S.L.R. 119, Or. 

Power f.( Magistnile lo refuse to initiate 
proceedings incases inili.H'.d hy l‘oli:e report 
—Sec CitiM. Pro. Code, 189S, ss. luo, 253. i 
A.L.J. Goy. 

Sec CuiM. Pro. Code, 1898, ss. 195,476, 
5 C.W.N. lOG. 

Sre Cri.m. Pro. Code. 1S98. s. 195 (5). 30 
A. 52 = A.W.N. 1907, •2Sd«=4 A.L.J. 790 = 6 
Cr. L.J. 396, 

Ser ChIM Pro. Code, 1898, ss. 197, 527 
and 177. 4 L B.R. 265 = 8 Cr, L.J. 70. 

Bigainy, ebarge o(—Persons competent to 
complain—See CRIM. PRO.CODE, 1898, s. 198, 
25 A. 132 = A.W,N. 1902, 198. 

See CRIM. PRO.CODE, 1898, s. 198. 25 A. 
209 = A.W N. 1903, 7. 

By buBOand in charge of adultery— See CRIM. 
PRO. CODE. 1898, s. 190. 6 A. 233. 

See CRIM. Pro. CODE, 1698, es. 199, 238, 
27 M. Cl = i Weir 236. 

See CRI.M.PRO, CODE, 1898, s. 353, Rat Ud. 
Cr.C.24=Cr. Rg. 23-9-1869. 

Sec CRIM. Pro. CODE. 1898, a. 403 (1), 6 
A.L.J. 262 = 9 Cr L J. 526 = 31 A. 3l7 = 2Ind. 
Cas. 219. 

Sec CRIM- Pro. Code, 1893, ss. 435 (1 to 3) 
426. 439 (I to 4) and 110, 4 C. 617. 

Firsb eoinplaiijt—Second complaint by a 
difierent person — Same Acts — See MAGIS¬ 
TRATE, Jurisdiction OF—GENERAL Juris¬ 
diction. 3 A.L.J. 5H2 = 4 Cr. L.J. 59 = A.W. 
N. 190G. 243 = 29 A. 7. 

See JI.aGISTR.^TE, JURISDICTION OP— 
General Jurisdiction, 17 c. P L.R. 105. 

See MAINTENANCE. 168P.L.R. 1903. 

See Penal Code, s. 182, 6 A.L.J. 236=9 
Cr. L.J. 518 = 2 Ind. Ca.B, 199. 

See PENAL CODE. s. 211, 29 A. 5S7 = A.W.N. 
1907. 195=4 A.L.J. 471=6 Cr. L.J. 42. 

See RAPE, 29 C. 41u = 6 C.W.N, 677. 

See REVISION—GBNER.AL PRINCIPLES, 3 
L B.R. 234, F.B. 

See Sanction to prosecute—authori¬ 
ties COMPETENT TO GRANT SANCTION BTC., 
13 M. 144. 

See SANCTION To prosecute—Condition 

REQUISITE FOR GRANT OP SANCTION ETC., 

8 P.R. 1906, Cr. = 15 P.W.R. 1908, Cr. = 149 P. 
L.R. 1908 = 7 Cr. L.J. 363, 9 C.L-J. 619 = 10 
C.W.N. 222 = 3 Cr. L.J. 112,2 P.W.R. 1909, Cr. 
= 9 Or. L.J. 162 = 37 P.L.R. 1909-1 Ind. Gas. 
93, 6 0.0. 1. 
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plaint —concluded 

action between compUiot by private 
inaividuilti and complainint by Courts— See 
SANCTION TO PROSECUTE —REVOCATION OF 
SANCTION, 13 B. )09. 

See SXNCTION TO PROSECUTE—WllO MAY 
APPLY FOR Sanction, 9 C.F.L U. Cr. 27. 

See Warrant Case. 13 B. GOO. 

CompoundabU Offence. 

See COMPOUNDING OFFENCE. 

CompoundiDg OfTcoce. 

See Complaint—WITHDRAWAL and Re¬ 
vival OF COMPLAINT. 

SecChlM. Pro. Code, 1893, s. 345. 

See Withdrawal of Prosecution. 

(1| — Cowrie/i‘>n nstJr on appeal—TAberlp 
to compound u'hen retrml ordered—No $nnetio7i 
of Court necessory —Where the accu^f^ed ii 
charged with an oSeo^e which \ ^ compoundable, 
and IS convicted by the Magistrate, but. on 
appeal, tbo conviotion is set aside and a retrial 
ordered, /feid, that it i.s open to the complain, 
ant and the accused to compound the case, in 
the same manner in which a case may be com¬ 
pounded before conviction by tbe ^Iagi6trate. 
jJeld, further that it was not necessary in this 
case, to apply to tbe Court for permission to 
comp'^und. Umuai v. MaKBULan, 3 A.L.J. 
S23 = A W.N. 1906. 200^4 Cr. L.J. 39. 

(2) —Penal Code, s. 214—Crim. Pro. Code 
(1872), $. 210.—Whenever the words volun¬ 
tarily/’ “ intenLionally,*’ “ fraudulently,’* “dis¬ 
honestly,’* or others, whose de6nitioa involves 
a particular intention, enter along with a speci¬ 
fied act in^o the description of an ofieoce. the 
ofieoce, not being one “irrespective of tbe inten¬ 
tion/* is not one which the exception to s. 214 
by itself allows to be compounded without the 
parties incurring the penalties prescribed by 
that and the next preceding section. Tbeoilence 
to admit of compromise, must be one in this 
sense irrespective of the intentioD ! and must 
be one for which a civil action may be brought 
at tbe option of the person injured, instead of 
criminal proceedings. The ofieoce of volunta* 
rily causing grievous hurt cannot legally be com¬ 
pounded. BEQ V. RahIMAT, i B. 147 [R.n 13 
Cr. L.J. 721»16 Ind. Cau. 753»6S.L R. 76.] 

(3) — What offeyices are not coyyipouyidable. — 
Ofiences punishable under any law other than 
tbe Penal Uode are not compouodablc. {Vide 
last tabular statement in sch, ii, Crim» Pro. 
Code). Queen-Empress v. Gaubar. S.C. 78 
Oudh. 

(4)—Compounding o/ o0ence$ —TesL—The com- 
pouodability of an ofieoce charged is the sole 
or decisive test for determining the class of 
ofiences which concern iodividuals only, as dis¬ 
tinguished from those which have reference to 
tbe interests of the Slate. DalsukBRAM 
HURGOVINDAS v, CHARLES DB BRETTON, 6 
Bom, L.R. 73. 


Compounding Offence— contmued* 

(5)—Grim. Pro. Code (1882), $, 345—Com- 
poundable ojfences.—The general principle of the 
law of England that felonies and serious mis* 
demeanours shall not be compounded is em¬ 
bodied in s. 345, Grim. Pro. Code, which says 
that DO cfience not mentioned in the section 
shall be compounded; and neither that of 
[ culpable homicide, nor that defined in s. 304-A 
\ is mentioned there. Tbe Magistrate should 
I find upon tbe evidenos whether ibe accused 
should be discoarged or charged with an ofieoce, 
and should decide that only a compoundablo 
ofience had been proved before he allows com¬ 
pounding. Queen-Empress v. Naran, Rat. 
Uf>. Cr. C. 699 = Cr. Rg. 28 of 1894. [R., 1 
L.B.R. 349»] 

(6)— Crhn. Pro. Code (1872), s. 188—C/iarpe of 
adultery—Compoundvxg of the offence—Penal 
CodCy $. 497.—Where, after the conviction by 
a Sessions Judge of a person charged with adul¬ 
tery. and during the pendency of the appeal in 
tbe High Courts tbe complainant, who bad 
taken his wife back to live with him. had asked 
tbe High Court to be allowed to compound tbe 
ofience, held, that the sanction for compound- 
iog could not be given at that stage of the 
proceeding. EMPRESS OF INDIA v. THOMP¬ 
SON, 2 A. 339. [R., 14 Cr. L.J. 46sl8 Ind. 

Gas. 270*11 A.L.J, 13.] 

{!) —Withdrawal of a ccmplaiut of aduUeryn 
—Tbe power to permit tbe withdrawal of com¬ 
plaints is confined to cases falling for disposal 
under Ch. XV of tbeCrim. Pro. Code, 1861. 
Therefore, a Magistrate is not competent to 
allow the withdrawal of a complaint of adultery. 

Queen v. gumbheer 2 N.W.P. 234. 

(8)—Compounding offence ——The 
ofieuce of kidnapping oan be lawfully compound¬ 
ed. Tbe withdrawal of such a charge Dy the 
complainant has the efiect of an acquittal. 
Queen V. Gotbe Mohun Witter, 22W.R. 
Cr. 26. 

{0)^\Vronglul restraint, —The ofience of 
wrongfully restraining another may bo lawfully 
compounded. MOTHOOR\NaTH BHOOMICK 
V. HO. 1, KENARAM KUHMAKAR, 7 W.R. 33. 

(10) — Compromise—dssaull resulting in in- 

ieniional grievous hurt, —Although an assault 
may be compromised, an assault which resuUe 
in the intentional infliction of grievous hurt 
cannot be compromised. REG. v. MUDaN 
MOHAN, 6 N.W.P. 302. [F., 1 B, 147,] 

(11) —Grim. Pro. Code, Act X of 1872, a. 346 
--^Compounding of offence of hutt^Qritvous 
huri^Subsegueni complavit, —Where an offence 
which, at tbe time of the complaint, was 
believed to have caused only simple hurt* was 
compounded, and subsequently tbe complain* 
ant applied to have tbe case taken on file again 
on tbe ground that tbe ofieuce bad turned oot 
to be one of grievous hurt and therefore non- 
oompoundable, held tbet the first compoundiog 
..as legal. EMPRESS v. UNKAR, A.W.N. 1884. 
13. 
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Compoundiiig Offeoce— continued, | 

(12)—Crim. Pro. Code, $■ 213. et seq -Com- i 
powiding of loarratit case—Dismissal—Reviv tl 
of proceeding,^The di?misi^al of a warrant caso 
^—falling under the provision of s. 2l3, et seq, 
of the Code of Criminal Trocedure. 187*2, whiob | 
is not thoreforo compoundAbl*'—on the parties ; 
coming to an amicable settlement rcpardiog tbo 
matter in dispute, amounts to ^ Ji'-cbarge. 
There could, therefore, bo no bar to the conewal 
of the proceedings, if that should olhoewise be 
thought necessary, Housebtojiking in order to 
commit theft is not an oQ^uco vvbjch, accord¬ 
ing to 9, 214, I.P.C., can be legally compound¬ 
ed, and a withdrawal from tbo prosecution in 
such a case has not, according to s. 18S, Crim. 
Pro. Code, 1H72, r.ho eflect of an acquittal- 
Buch a withdrawal cannot, therefore, alloct the 
revival of the proeeculion. R£G, v. DeVaMA, 

1 B 64. [F , Rat. Un. Cr. 330, Rat.Uo. Cr, 
391 ; Appr., 29 M 12fi = 16 M.L.J. 79=1 il.L. 
T. 31; ft., 10 B. 131, 28 C. 652 = 5 C \V,N. 457 ; 
D., 37 B. 369*2 Bom. Cr. C. 17 = 15 Bom. L.R. 
61 = 14 Cr. L*J. 77 = 19 Ind. Cas. 413 ] 

(13)— Guarantee on condition o/ not taking 
criminal proceedvtqs —Compounding felony .— 
A mao, to whom a civil debt is due, may take 
seountiee for that debt from bis debtor, even 
though the debt arises out of a criminal oflencG 
and ho threatens to prosecute for that offence, 
provided he doe^ not, in con^ideration of such 
fteourities, agree not to prosecute. He must . 
Dot, however, by stifling a prosecution obtain 
a guarantee from third patties. KrssOWJI 

Tulsidas v. hurjivan Mulji, ii B 568. 
[ft,, 28 A. 718 = 3 A.L.J. 506 = A.W.N. 1306, 
212; 11 C,L.J. 131*5 Ind Cas. 99; U Ind, 
Caa, 321-31 P R. 1911 = 192 P L.R. 1911; 16 
Ind. Oas. 555*8 N.L.R. 97; n O.C. 213;I>., 
9P.R. 1906=19 P.L.R. 1906 ] 

(14)—Crim. Pro. Cods (1898), d. 345—Com¬ 
pounding offence of mischiet done to private' 
property of village Makar. —The accused was 
charged under e 427, I.P.O., with having 
caused damage to the complainant's property. 
The Magistrate refused to allow the oScnce to* 
be compounded, becHUse the damage was done 
to a village Mabar, and, therefore, could not 
be treated as damage afiecting only a private 
person, as Mahars bad duties to perform in. 
connection with the village, field that the 
ofloDce was compoundable, as tbo damage was 
caused to harvested crops, which were the 
private property of the complainant. The fact 
that the complainant was a village Mabar 
would not mak*' his personal property, the 
property of the public or even of the Mahat com* 
muniby goDerally. In re MOTIRAM, 22 B, 8B9. 

(16)—Chorge of adultery — Withdrawal of 
charge hy Austend— powers of High 
Courf.—Where in the case against the accused 
who was charged with adultery which was 
withdrawn by the husband of the woman, the 
Assistant Sessions Judge ordere'l the accused 
to be dieebargod, held, that tbo High Court 
would not be exercising ite discretion properly 
in interfering in the matter .Beq. v. RamlO 
JEBIO, 6 B.H.C. Cr. 27. 

75 


CoropouodlDg Offence—continued. , , 

(16) — Crim. Pro. Code (lS72),s. 138—IFit/t- 
drawal of offincc under s. 323, Penal Code. — 
The oflonco of voluntarily causing hurt is one 
which maybe lawlully compounded and, there¬ 
fore.’withdrawal from the prosecution in such 
a case is permissible under a- 188, Crim. Pro. 
Code. REG. V- JETIIA BHAL.\. 10 B.H.C. 68. 
[Disappr., 1 B. 147.] 

(17) — Ctirn. Pro. Code (IS82), s. 315—Com- 
poundable offences—^Penal Code, s. 323.—The 
ofience punishable under s. 323. I.P.C., is, by 
s. 345, Crim. Pro Code (1882), compoucdable 
irrespective of the permission of the Court, 
EMPRESS V. Ram GOPAL. A.W N. 1886. 167. 

(18) — Penal Code. s$ 323, 353 —Crim. Pro, 
Code. Act X of 1882. s. 345—Compo/niding.— 
Where a person is prosecuted (or oOcucos under 
ss. 323 and 353 of the Fonal Codo and the com¬ 
plainant applies to have the case under s. 323 
struck oQ. the Magistr^ate should allow the 
composition and proceed only in respect of the 
other offence. EMPRESS v. CORKIE. A.W.N. 
1884. 256. 

(19) —Ciivt* Pro- Code (18S2), 5. 345—Com- 
poundable offences^Penal Code, $$• 323, 342.— 
The oScnces puuisbablo under ss. 323 and 342, 
I.P.C.. are compouodablo uoder 9 . 345, Crim. 
Pro. Code. EMPRESS V, KIIUDA BaKSH, 
A.W N. 1883, 24S. 

(20) — Counter^cases under ss. 342, 353— Penal 
Code^Evidence in both cases taken together— 
Evidence of accused^Compousiding. —In a case 
where there were oouoter-ebarges between the 
parties of oflenccs under ss, 342 and 353 of the 
I.P.C., the Magistrate took evidence in both 
ciscs, without having oome to a decision in either 
case, and eventually allowed the chirges to be 
compounded : Ueld that the ^^lagistrate’s 
procedure io bearing the two counter-charges 
before coming to a decision io either was not 
illegal, but that bo should not have taken the 
evidence of an accused person on oath against 
the persons accused by him until the case 
against himself bad been disposed of; and that 
the order of compoundiog should be reversed. 

QUEEN Empress v. . borabji ; quebn- 
BMPRBSS V. BUDAN, Rat. Un. Cr. C. 331 = Cr, 
Rg. 22 of 1887. 

(Ql)--Crim Pro. Codecs. ZiS -Compounding 
offencea^Offence ' under $. 148, P^naJ Code. — 
Id a case before a Magistrate, the evidence 
disclosed an offence under 0 . 148, I.P.C, The 
complatnaot subsequently applied to withdraw 
the case on the ground that some of his wit¬ 
nesses bad turned around, The Magistrate 
allowed the oBcnce to bo compounded under 
6. 345. Crim. Pro. Code. Held, that the 
Magistrate acted without jurisdiction in allow¬ 
ing the compounding of a i3on*oompoundable 
odeoce. EMPEROR v. ASMAL H^SAN, 4 Bom. 
L.R. 718. 

( 22 )—Orm, Pro. Code (1832), $s, 345, 5G0— 
Compounding of offences -^Comiyencatw^. — 
Where an offence is compounded nodes s. 345, 
it is incompetent to a Magistrate to award com* 
pensation under 6G0, Ccim. Pro,: Code. In a 
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Compounding Offence— continued. 

cMiO where there is neither » discharge nor an 
acquittal, but only a composition, e. 560 does 
not apply so as to enable the Magistrate to 
award compensation to the accused. QUEEN- 
Empress v Raoji. Rat Un. Cr. C. 700 = Cr. 
Rg. 29 of 1894. 

{1^)—Compounding of olfence—Compensalxon. 
—Although the coroposition of an oQence under 
a. 345 has the effect of an acquittal yet. it is 
not an acquittal so as to bring the case within 
the provieione of a. 560, Grim. Pro. Code. The 
Magistrate is not, therefore, competent to award 
compensation to the accused. QuEEN- 
EMPRESS V. Sanoappa. Rat. On. Cr. C 957 
e=Cr. Rg. 8 of 1896. 

(24) — Penal Code, s. 214. excep. —Compromise 
of a prosecution. — It is not every compromise 
of a criminal prosecution out of Court which is 
a breach of the positive law. Raj Kristo 
MOITRO V KOYLASH CHUNDER BnUTTA- 
CHARJEE. 8 C. 24. 

(25) —Jurijiicfion of Magislrale to record 
compromise order—Ss. 248. 269 and 437. Crim. 
Pro. Code.—The mere fact of the accused 
having been sent by the Police would not 
prevent an ofience (under s. 448 of the Penal 
Code), which is legally compoundable. from 
being compromised ; and a District Magistrate, 
relying upon as. 248 and 269. Crim. Pro. Code, 
and professing to act under s. 437, would 
not be warranted in setting aside an order of 
oompromise recorded by a Deputy Magistrate 
of the first class uoder euob oiroumstances. 
Ss. 248 and 259 have no bearing at all upon the 
oase. Queen-Empress v. nowab Jan. 10 
C, 551. 

(26) — Penal Code, s, 211 — Comjiounding of 

the original charge—Charge against the com¬ 
plainant undir s. 211 of the Code- —Tbe oom- 
pounding of the original charge is not a con* 
olusive answer to the obarge made against tbe 
complainant uoder s. 211, Penal Code. QUEEN- 
empress V. ATAR ALI. 11 C. 79. [R., 18 

Ind. Gas. 149=17 O.W.N. 238 = 16 C.L.J. 467 
= 14 Or.L.J. 5 ] 

(27) — Crim. Pro. Code (1882), s. Zib—Com¬ 
pounding offences—Burden of proof—Effect of 
compounding. —Where an accused person charged 
with an ofience, under s. 341. Penal Code, 
pleaded the compounding of the obarge as a bar 
to the jurisdiction of tbe Magistrate, held, that, 
having regard to tbe fact that the accused per¬ 
son was a European and the complainants were 
ignorant coolies, and that tbe Police bad a band 
in tbe compounding of tbe offence, the burden 
of proving the validity of the composition lay 
with tbe accused and that he bad not sufficiently 
discharged that burden. Per Prinsep, The 
compounding of an offence signifies that the 
person, against whom the offence has been com¬ 
mitted, has received some gratification, not 
necessarily of a pecuniary character, to act as 
an inducement for hie desiring to abstain from a 
prosecution, and tbe law provides that a com¬ 
position would have the effect of an acquittal. 
Iq the oase mentioned above, it was for the 


I Corupaaodiog Offence— continued, 

accused, who raised an objection to the juris¬ 
diction of the Magistrate, to show that there 
was a composition valid in law. Per Treveljjan^ 
J •—Compounding an offence is more than a 
mere promise to withdraw a prosecution. It 
supposes an arrangement by which tbe parties 
have settled their differences, and. in the more 
usual acceptance of the term, implies that tbe 
prosecution has received some consideration or 
gratification for dropping the prosecution. 
Although the provisions of the Contract Act 
may not apply, the proof of tbe arrangement 
must be similar to that which tbe Court req uires 
for the proof of any agreement which is in iisue. 

I Unless it appears that the parties were free 
from inffuence of every kind and were aware 
fully of their respective rights, it would bs impos¬ 
sible to give effect to a so-called arrangement or 
composition. Murray v. Queen-Eitpress, 
21 C 103. [R., 14 Or. L J. 292=19 Ind. Cas. 

948=6 8.L.R, 284 ] 

(28) — Effect of compounding.—‘U. in the oase 
of a compoundable offence, tbe complainant inti¬ 
mates to the Court that be has compounded it 
and desires to withdraw tbe complaint, the 
order passed by the Magistrate allowing the 
withdrawal is in respeot to the offence and not 
solely in regard to the person actually under 
trial at the time. In so providing, tbe law con¬ 
templates that all tbe accused persons should 
be under trial at tbe same time before a judi¬ 
cial officer, unless in some exceptional circum- 
stances snob as their absconding, or sickness, or 
some such reason, tbe attendance of some of 
them cannot bs obtained. CHANDR\ KUMAR 
Das V. Emperor, 7 C.W.N. 176. 

(29) —Renal Code, ss. 213, 214, 406-Cow- 
pounding offences.— Tbe offence of criminal 
breach of trust, being one into which tbe 
element of dishonesty enters, canuot, uoder tbe 
terms of ss, 213 and 214. I.P.O . be lawfully 
compounded. In the matter of Reference 
PROM THE Chief Presidency Magistrate. 
eC.L.R. 392. 

(30) -Crim. Pro. Code (1898), s. 3i5—Filing 
of petition of compromise—Duty of Magistrate— 
iVuhdrawal of compromise.—Where, on the 
filing of a petition of compromise, in respect 
of a compoundable offence, the Magistrate ex¬ 
amines tbe complainant and satisfies himself ae 
to her understanding the same, it is his duty to 
accept the oompromise and to dismiss the case 
or acquit the accused. He is wrong in ordering 
the petition to be put up with the record. Where 
a bona fide petition of compromise withdrawing 
a case has been filed, the complainant cannot 
subsequently withdraw the compromise and 
insist upon the cas© being tried. KUSAM BBWA 
V. BecHU BEWA, 3 C W.N. 322. 

(31) - Crim. Rro. Code (1898), s 345 —Pcfi- 
tion of wiihdravial or compromise —Duly of 
Magistrate. —A Magistrate ebould make an 
order^ either granting or refusing application 
for withdrawal or oompromise. He is not com¬ 
petent to order the petition to be filed for 
consideration with the evidence in tbe case.- 
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CotopoundfD^ continued. 

Where a petitioQ is put in to oompouod a com* 
povindable cfieoce, it is the duty of the Uagis* 
trate to allow the parties to compouod the 
ofieDoe aod to acquit the Hcoused MaHOMBU 
Ismail V. Paizuddi, 3 C.W.N. 848. 

(32)—Crim. Pro. Code (1872), $. 188—Com- 
poundable offences^Enticing away a married 
woman and criminal breach of trust, — The 
offeDcee of cnticiog away a married woman 
with a orimioal intent and of oriminal breach 
of trust are oot ofiences which may lawfully 
be compounded. REO. v. MUTHAVAN, 1 M. 
191, 

(33I-* Comrowndinj cf offtnees, nature o/ — 
Civil action for uamoges, effect of .—Compound* 
ing iQiporis a corrupt agreement to stifle a 
prosecution or to forbear prosecuting, and it is. 
00 this account, against the pv^licy of the law, 
to allow oOences to be cumpounded. The 
bringing of a civil action does not import ibat 
any corrupt agreemeot has been entered into or 
that forbearance from crimiD»^l proceedings has 
been corruptly purchased. The institution of 
a suit is not inooDsisCent with tbe inteotton 
eventually to have recourse to criminal proceed* 
iORS. VlRANNA V. NaQAYYAH, 3 M. 6*8 
lod. Jur. 467, (6 W R. Cr. 9, fi.) [R., 4 M, 

410, 14 C.P.L R. 121.] 

{Q^)—Penal Code, s. 404 —Componndin/; of 
the o^ence.^An offence under s. 404, Penal 
Code, is not one of tbe class of offences that 
may be compounded. HtQH COURT FRO 
CEEDIN08, 30TH June 1874. 7 U.H.C. App. 
34. 

( 35 ) —Compounding of offences for a consi¬ 
deration. —A ooQsideratioQ that proceeds upoo 
the withdrawal of criminal proceedings that 
have been instituted is illegal as being opposed 
to public policy and as amounting to tbe sfi* 
fling of tbs pcoseoutioQ. 8 r1RanGACHAR1AR 
V. Bamasami AIYANOAR. 4 M.L.J. 105. 

(36) —Crim. Pro. Code (1882). s. 345-Com. 
pounding of offences ^Persons compefenf.—By 
8. 346, tbe only person who can compound the 
offence of hurt is tbe person to wboxn tbe hurt 
is caused. Tbe widow of tbe person to whom 
the hurt was caused cannot compound tbe 
offence. In re GanqamUa DORaYYA, 2 Weir 
418. 

(37) —Cfim. Pro. Code (1898), s. 345—Com- 
promise 0 / compoundatle offences^Cmviciion, 
validity o/»—Where the parties have compro* 
mised an offence compoundable under 8. 345, 
and have filed the petition of compromise, the 
Magistrate U not competent to convict the 
accused. KORA Raman v. Kandan, 2 Weir, 
418. 

Alter alien of conviction from non-com- 
poundable offence to compoundable offence —A 
person convicted by a Magistrate of a non- 
compoundable offence was on appeal acquitted 
of that offence, but convicted of a compound* 
able offence, foe which be had not been tried 
by tbe Magistrate. Beld, that the aooused 
should not have been oonvioted of the 


CornpouodlDg Offence—con^inuoi. 

offence without any opportunity having beoo 
given bim lo effect, if possible, a composition 
of tbe offence. GlRWAH SlNGH v. QUEEN- 
EMPRESS. S 0 C. 314 [R., 11 Gr. L.J, 496 

«7 Ind. Gas. 639=13 0 0. ICl.] 

(39) — Lawful composi^ioit — Althougha lawful 
composition may be cQcciel within tbe scope 
s. 345, Grim Pro. Code, 1HS2, wiibout the passing 
of any consideration or gratificatioo, there must 
be some arrangement between the parlies set* 
tling iheir differeocts. When the accused denied 
tbe charge and did not even allege that there 
1 bad been any composition between him and tbe 
' complainant, uor bad ibe complainant uttered 
1 a word which would be con^irued into an admis* 
sioQ that be bad ermpoundod tbe offence, held^ 
that there bad been no composition of tbo 
offence. Haid.^YAT ALlv. EMPRESS, 9 P.R, 
1896, Cr, 

(40)— Crim. Pro. Code (1898), s. 345—Per*ul 
Code, s. l^l^Rioting —Magistrate allowing (he 
offeme to be compounded—Reasons tor so allow^ 

—Order ultra vires.—A Magistrate has no 
jurisdiction lo allow a non compoundable 
offence to be compounded, ou the ground that 
it would probably be better for tbe complainant 
to do so. that tbe accused also wished for tbe 
compromise, aod that it was probable that tbe 
case might in the end turn out to be a com¬ 
poundable offence. Such an order is ultra vires, 
Tbe offence of rioting under e. ]47« Indian Penal 
Cods, being an offence against the public tran¬ 
quility, primarily concorns tbe State more tbau 
tbe individual; and that is probably one reason 
why it was not made a comp<)Undable offence* 
KINO*EMPBROR V. HlRA SlNGH. 11 P.R. 
1907, Cr.»34 P.W.R. 1907=47 PX-R. 1908. 

1 )—Competency of minor to compound 
o/ence.—Tbo effect ot s. 345. Crim. Pro. Code, 
read with s. 3 of tbe Indian Majority Act, 1875, 
is that a person under the age of 16 years cannot 
lawfully compound tba offences declared to be 
compoundable by the first portion of tbo former 
seotioD BHIB 8INOH v. EMPRESS. 17 P.R. 
1891, Cr. 

(42) —Crim. Pro. Code (1898), s. 846—Com- 
pounding an offence—Accused pUading not 
gu%Up—Compromise valid^Intervention of res- 
pectabU persons,—I d a case, wherein the accus¬ 
ed does not plead guilty, and the matter id 
settled by respectable persoDS and a compro¬ 
mise entered into, the Court is not concerned 
to inquire into tbo nature or value of the 
coDsideratioD ; and if the oomplaioant oonci- 
dere that bis grievance is redressed, by tbe fact 
of respectable persons intervening, even though 
be may not bave received any money payment 
or even a direct apology from tbe accused, the 
complainant is at full liberty to compound tho 
prosecution. CROWN v. LiLARAM, 2S.L.R. 
16, Cr. = 10Cp. L.J, 228. 

(43) — Duly of Magistrate before allowing com- 
position—Penal Code, ss. 324, 825 — Crim, Pro, 
Code (1898), s. 345.—Before allowing composi¬ 
tion of an offence alleged to fall under s, 826 , 
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CompouDdiag continued. 

Penal Code, a Magistrate should take sufficient 
evidence to patisfy hnnself that the oSence real¬ 
ly falls under that section and that the case is 
one in whicli composition may fitly be allowed. 
When allowioR composition under s. 345 (21 of 
the Crim. Pro. Code, the Maqistraie should 
briefly state his reasons for (;ranlinB sanction 
in order that, if any appeal Is preferred, the 
High Court may be in a posit'on :o judge whe¬ 
ther discretion has been properly exercised In 
a case falling under s. 324 or 325, Penal Code, I 
the Magistrate should take into consideration * 
all the circumstances of tbo case and should ' 
bear in mind that such an offence is punishable 
nob only for the satisfaction of ibe injured per¬ 
son, but also to pri'tcct society by deterring 
others from committing similar rff-ners. The 
degree of prevaicne..' of .such offences at any 
particular place or time may fitly be considered 
in determining whether crinposition should or 
should not bo allowed. CROWN v. KONGO 
Meah. IL.B.R. 349. (Rat. Un. Cr. C. 099, 

R.) 

(44) —Crtm. Pro. Code (1832), ss. 345 and 
i03—Compnsiticn of offence uniter Magi'.Urial 
sanction—iVliether improper discharge. — 8. 345 
of the Crim. Pro. Code gives no authority for 
the composition of an offerico under 9. 325 
of tbo Penal Code. The compesition of such 
an oSoocs is not a composition of an offence 
uodot 8. 345 of iho Crim. Pro. Code, and there 
is nothing in e. 345, or in any otbor part of the 
Crim. Pro. Code, to give such a oomposition 
the effect of an acquittal. There is thus nothing 
in 8.403 of the Crim. Pro. Code to provcot a 
District Alagistrate from trealing any such 
composition under magisterial sanction as an 
improper diachargo, QUEBN-EmPBESS v. PO 
Da, L.B-R. 1893-1900, 240. 

(45) —Opfion 0 ^ Magistrate to allow composi- 
iion—Penal Code, ss. 324, 334—Cr»m. Pro. 
Code, s. 345.—Where a Magistrate finds that a 
case is not one under e. 324, Penal Code, as 
sent by the Police, and decides to charge the 
accused under s. 334, the offence becomes 
oompoundable by the person to whom the hurt 
is caused, and the Court has no option but to 
allow it to bo compounded. 8. 334 is inappli¬ 
cable to a case where an accused person throws 
a stone at a Police constable and bits another 
person causing hurt. QUEEN-EilFBESS v. 
NQA San Hla. L B R. 1893-1900, 484. 

(46) — Non-compoundable offence—Duty of 
Magistrate'^Compromise. —If a Magistrate con¬ 
siders that on the facts alleged a noo-compouDcl- 
able offence has been committed, it is bis duty 
to decline to recognise any compromise and to 
proceed with the case. In re Abdui* ALLY 
SAHIB, 2 Weir 151. 

{iD—Compounding after commH(al—>2ffect 
of, on committal.—h. committal O'jce made of 
an acoueed person by a Magistrate to the 
Sessions, cannot be annulled by his allowing 
the proseoutor to file a compromise. QuEEN v. 
SALIM 8BEIK, 2 W.R.Cp. 57. 

(48)—Code of Criminal Procedwre. s. 345— 
Compounding of an offence—Compromise.—In 


Conipoandlog Offence—concluded. 

applying the provisions of s. 345 of the Code of 
Oiimiual Procedure a Magistrate is not restrict¬ 
ed to tbo specific offence entered in the 
complaint or Police repert but is bound to 
satii^fy himself that the facts alleged do not 
disclo'^e the commission of any offence other 
than a compoundablc offence. SITAR.MU v. 
Hiba Lal, 16 C.P.L.R. 178. 

Contract coinpnunding assault—See ACT IX 
OF 1872, 8. 23. 5 W.R.S.C C. Ref. 16. 

See ACT IX OF 1872. s. 23. 4 M H C. 14, 7 
W.R. 33. 6 Bom L.R. 73. 

See COMMITMENT TO SESSIONS COURT, 
4 A.150. 

See Compensation-General. lO Bom. 
L.R. 1056 = 9 Cr. L.J. 186. 

See CRiMiN.AL Breach op Trust, 30 P.R. 
1879, Cr. 

Case compounded—Award of compensation- 
illegal— Sec Crim. Pro, Code. ir98. s. 250, 
30 P.R. 1910. Cr. = l97 P-L-R. 1910 = 44 P,W. 
R. 1910, Cr. = 91n<l. Cas. 387=11 Cr. L.J. 638. 

See Enticing away m.arbied woman, 22 
P.L.R. 1910, Cr. 

See Grievous hurt, 19 P.R, 1902, Or. 

See PENAL CODE. 8. 214, 14 M. 400= 1 
Weir, 195=1 M.L.J. 163, 3 A 283. 

When grievous hurt is compoundablc—See 
Penal Code, es. 335 and 338, 8.O. 74. Oudh. 

See REVISION—Miscellaneous Cases, 7 
A.L.J. 103. 

Compromise. 

See Compounding Offence. 

See Crim. Pro. Code, 1898. s. 345. 

(D—Compromise by lawful guardian.— A 
oompromise by the lawful guardian of a minor 
acting bona fide for bis benefit, cannot be set 
aside even at bis instance, except on proof of 
fraud, and the subsequent extravagance or 
misconduot of the guardian could not revive an 
obligation which was once lawfully satisfied. 

Parvathi V, Ramaswami Rowth, 2 Weip, 

630. 

Termination of proceedings—Petition of— 
Subsequent proceeding, if legal—See GRIM. 
Pro. Code. 1898, s. 145. oU. 5 and 6. 9 Ind. 
Cas. 167 = 12 Cr L J. 32 = 15 O.W.N. 568. 

Appellate Court—Power to sanction com' 
promise—See CRIM. Pro CODE. 1898 ,69.323, 
345 (6). 439, 463. IIA LJ. 13=18 Ind. Cas. 
270=14 Cr.L.J. 46. 

See Evidence — non. admissibility op 
evidence, 25 0. 736 = 2 C.W.N. 484. 

Oompromise of maiutenanoe claim—Duty of 
Magistrate—See MAINTENANCE. 2 Weir 629, 

631. 

Arbitration—Order made without evidenCB 
not validated by consent— See NUISANCE 
UNDER Crim, Pro. Code, lO C.L.J. 482 = 11 
Cr.L.J. 1 = 4 Ind. Cas. 436. 

See Penal Code, e. 422, 22 W.R. Or. 46.. 
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Compalsory Laboar. 

Uolawful—Slftvety — See PENAL CODE, 

69 . 370, 374, U.B-R. 1897-1901. Vol. I. 337. 

Compalsory Labour. Madras. 

See Mad. act I OF 1863. 

Conoealment of Birth. 

See Penal CODE. s. 318, 1 Weir 334 = 4 M. 
H.C- App. 63- 

Conception. 

Advoc>ititig check'? t^—See PENAL CODE, 
e 292, R\t. Uq. Cr. C. 620. 

Concubinage. 

See PROSTITUTION. 

See Maintenance. 2 Weir 641 

Concubine, 

Guardian transferring a minor to another as 
—See PENAL CODE, 3. 372. 1 Weir 373. 

Cooourreot Finding of Fact. 

Doubt—Revieion—First report—Setting aside 
ol —See CKIII. Pbo. CODE. 1893, s. 439, 5 P. 
W.R. 1913, Cr= 14 Cc.L.J. 320=19 lud. Cas. 
1003=152 P.L R. 1913. 

Revision—Of two Courts — Insufficient evi* 
denoe—See CRIM. PRO. CODE. 1898. s. 439. 12 
P.W.R. 1913. Cf.=6G P.L.R. ijl3 = l9Iud. 
Ois. 148 = 14 Ct.L.J. 148. 

Rjvision—Of two Courts—Sttoog element 
of doubt—See CRIM. PRO. CODE. 1893. e. 439, 
29 P.W.R, 1912, ar.= IC lud. Oas. 520=13 Cr. 
L.J. 712, 

See Penal Code. s. 4li, 16 P.W.R- 1914. 
Or. = U3P.L.R. 1914=15 Cr.L.J. 621 = 24 Ind. 
Cas. B33. 

CoBoarrenc Senteuces. 

See SENTENCE—CONCURRENT SENTENCES. 

Conditional Order. 

Vagueand indefiaite—Pinal order, soope of— 
See Obim. Pro. Code, 1398, se. 133, 137, 140. 
U O.L.J. 114. 

Conduct. 

Of a brother of the accused where no privity 
is Bhown—Adml??roihty — See CHARGE TO 
JURY — Misdirection. lO O.W.N. 153 = 
3 Cr.L.J. 141. 

Previous—and character-Evidentiary value 

of— See Evidence—General, 10 W.R Cr. 
17. 

OonfetBion. 

1, —General. 

2. —CONFESSIONS MADE TO POLICE 

OFFICERS. 

8 .—Confessions to Magistrates— 

ADMISSIBILITY — RECORD OF CON¬ 
FESSIONS. 

4.—Confessions obtained by in¬ 
ducement, Threat, etc. 


Con^ess/on—oontinuod. 

5. —RETRACTED CONFESSIONS. 

6. —CONFESSIONS BY CO-ACCUSED— 
ADMISSIBILITY. 

7. —MiSCELL \NROUS. 

Sec ACCOMBLICR 
See ACCUSED PERSON- 
See ADMISSION. 

Sec APFROVEIl, 

See CRIM. Pro. CODE. l®93, ss- 164. 3G4. 

Sec EVIDEN'CE act, IS72,-s-!. 17—31. 

See Pardon. 

See Plea of Guilty. 

— 1.—General. 

( 1 ) —^Juiiicncc zl. f, 26—Con/cssion. tfe^ni- 
tion of—AdvnsstbilUy in eyidcnfc. —A * confes¬ 
sion ■ is ‘ an :idini"ion made at aoy time by a 
ptrsfin charged with a orim'' st-iting or suggest¬ 
ing the inforcnc? tb it be c'lmmittcd the crime-’ 
So. an iiicriminaiiiig stati'ment, which falls 
short of an ab«i’laie confevsioo. hut from wbiob 
the inlcrencR of guilt follows, is a ' confsssioo.’ 
Such a statement, if made by the accused while 
in police custody, ought to be exclude.! from 
consideration os inadmissible in evidence. 
HAKIMAN V. KING-EMBEROR of INDIA, 51 
P.L.R. 1905 = 2 Cr, L.J. 239 = 20 P R. 1905. Cr. 

( 2 ) —Acf, .?s. 24, 25. 26. 30-“Con- 

fcssieii." ineatvr.fj of the fenu.—The word 
“confession." t? u=ed in the sections of the 
Evidence Act rolaiing to confessions, should 
DOt beeonstrued as including a mere inculpatory 
admisiiou which fills short of being an admis¬ 
sion of guilt. A Btateinpnt by a person who 
admits that be witnessed iho perpetration of a 
crime, but denies brving participated in it, and 
alleges that ho protested agiuist it. do-'s not, 
therefore, amount to a conffssien. QUEEN- 
Empress V, J.aoruI’. 7 A. 646= a W.N. 1885. 
131. [F-.4 Ind. Cis. 102S = 5L. B.K. 131; i^., 

lO’Cr. L.J. 369 = 3 Ind Cas. 742 = 11 B^m. L-R, 
633. 14 Ind, Cas. S‘JG='2 M.L.T. 1 =1912 M. 
W N. 549 ; Dnubl-’i. 13 Cr. L.J- 305 = 14 Ind. 
Cas. 849 = 1912 M W.N 'i07 = -22 M L J. 490 = 
11 M.L T. Sup. 1 =36 M- 217.] 

(Z)—General cosei 'Voluntary confession’^ 
Effect .—If there i? no reasonable doubt that a 
confession is voluntary and geouitie it is legal 
and sufficient proof of guilt. QUEEN 7. 
JHURREB, 7 W R Cr. 41. 

( 4 )—Confession d^stinquished from admission. 
—All the admissions of an acou.^ed person are 
not, in the eye of the law, confessions. It is 
also impossible to hold that admissions only 
mean statements m-ado by parties to civil pro¬ 
ceedings, and that they do not include Gtate- 
meats of accused persons in criminal proceed¬ 
ings. A confession may be defined as “ an 
admission made ataoy time by a person charged 
with an oflorice, slating or suggesting the in¬ 
ference that be committed theoffence.” When 
the statement, taken by itself, does not suggest 
the inference of guilt, in relation to the parti¬ 
cular charge, it is not a confeeeion. To ascer¬ 
tain, whether a certain statement, made by an 
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Con/c5S/on^conbiQaed. 

-1. —Geoeral— continued, 

accused person, is ao adnaissioo only, or | 
amounts to a confession, a reference must i 
always be made to the terms of that statement. 
ILAHI BAKSH v. EMPRESS. 16 P. R. 18S6. CP 

(51—Con/ewion by persons charged with thefts 
used against accused chirged wuh concealmerii 
of stolen property —Where a Magistrate used 
against an accused person, charged with assist¬ 
ing in the concealment or disposal of stolen 
property, confessions made by others tried for 
theft, h^Ad, that the confessions were not 
admiasible under s. 30, Evidence Act. against 
the drstf who was not charged wii.h the same 
oflence. MUSA v. EMPRESS, 31 P.R. 1889. Cr. 

(6) —Irt/orm/ifion by acciised to the Police — 

Discovery of property —Admissibility of such 
information-^Evidence Act, s. 27.—Whore the 
accusod gave certain information to the Police 
and in consequence of which certain property 
was discovered. that such information 

could be proved, although it was given while 
the acoueed was in police custody and though 
they were present when the search caused by 
their information was made. GANGU v EM 
PRESS, 80 P.R. 1889. Cr. [R., 28 P.R. 1894, 
Cr.] 

(7) —To be regarded with caution .—A plea of 
guilty, DO less than a confession, must be regard¬ 
ed with caution. CROWN v* ZOOLFOOi 47 
P.R. 1866. Cr. 

(8) —Coa^e^sion, to be received and acted upon 
with cuufion.—Where the proof in a case ie 
limited to a confession made by an aeoused per¬ 
son, it ie essentia) that too much stress should 
not be laid upon it. CROWN v. OOMRA, 31 P. 
R. 1867. Cr. 

IQ}—Confession to be regarded and acted 
upon with caution ,—A Judge, who is to decide 
whether a confession is admissible in evidence 
or should be rejected, should exercise all oece^* 
sary oaution and vigilance, before admitting as 
voluntary, any ooofessioo tendered in evtdeoce. 
But, in ooming to a decision on this point, a 
Court should govern itself by the law and 
priaoiples which regulate the procedure and 
ddjudioation in a Court of Justice and should 
not be influenced by conjecture or preconceived 
piejudioo in recording what should beadeoision 
based upon roHiOoed conclusions from the 
evidence adduced. A subsequent, interested, 
irresponsible and unsupported allegation of 
misoonduot on the part of the police should 
not be taken at) sufficient to remove from 
consideration altogether a oonfession duly recor¬ 
ded by a Magistrate under tbo safeguards 
enjoined by the Legistature. NOA SHWB KiN 

V. Queen-Empress, L.B.R 1893—1900,149. 

(10)—To be taken as a whole,—Unless the 
proseoutioQ can show that any part of the oon- 
fessioD of an accused person, so far as it 
exculpates him, is untrue or violently improb¬ 
able, it is not fair to act on it so much as to 
iuoriminato him, omitting all that which goes 


Confession —continued, 

-1.—General—conf in 

to explain his own conduct and diminish the 
I gravity of his oScnce. The only fair method is 
to lake the confesssion as a whole. MaunQ 
Po Tbin V. Quebn-Emi^RBSS. L.B.R 1873— 
1892. 324- Queen Empress v. Eingti, L. 
B R. 1872-1692. 327. 

(ID—Con/esaion fo be taken as a whole—Per 
JardinCi J, —Where an accused person makes a 
confesaion, the confession is evidence in bis 
favour as well as against him. and must be taken 
as a whole. Per Candy, J —A coofessiou must 
be taken as a whole and considered along with 
the admitted facts of tbo case, and tbe accused 
must hi judged by his whole conduct. The 
Giurt is at liberty to disregard any aelf*excul- 
patory atatemeots contained io tbe confession, 
which it disbelieves QUEEN-EMPRESS V. 
DaDaAna. 15 B 452. 

(12) —Con/esszon to be taken as a wholes— 
Where a oonfession contains extenuat ing as well 
as iDcriminatiDg matter, tbe extenuating por*^ 
tion must be taken into consideration no less 
than the incriminating portion, except when 
there is evidence to contradict it. CROWN v. 
SUMUNDUR, 4 P.R. 1872, Cr, 

(13) —Pnrf of confession not to be tendered in 
evidence—Confe^'Shn to be taken as a whole,—A 
prosecutor is not to be allowed to give in evi¬ 
dence part of a confession made by a pris )Der, 
but it must be put in proof as a whole, so that 
tbe jury in the one case, and tbe Judge and the 
assessors io tbe other, may have tbe fullest 
means of testing its accuracy and forming their 
opinion as to whether tbe whole or part, and 
what portion of it, can be believed. For exam¬ 
ple, if one passage in a statement made by a 
prisoner standing by itself amounts to an ad* 
mission of guilt, it is not alone to be regarded, 
if there are passages qualifying or contradicting 
it. A confession oucht not to be rejected 
merely because there has been in the confession 
a false statement on a material point. EMPRESS 
V. MOHARMAN Singh, a W.N. 1883, 148. 

(14) —Con/ession to be taken as a whole.— 
A prisoner's oonfession must be taken in its 
entirety. QUEEN v ShaIK BOODHOO, 8 W.R. 
Cr. 38 : Queen v. Sonaoollah. 29 W.R. Or, 
23 ; GOLOKE CHUNDER OHOWDHRY V. 

Magistrate of Chittagong, 29 W R. Cr, 

18 . 

(15) —Sfafemenf of accused viconsislent with 
each other.—The ordinary rule of taking confes- 
sione as a whole and giving tbe accused (in tbe 
absence of other evidence against him) the bene* 
fit of any oircumstance that may appear in bis 
favour therefrom, cannot apply to confessions 
which are diametrically opposed to each other ; 
but only where the more favourable view is 
absolutely inoonsistent with tbe general tenor 
of the confession. QOEBN v. NITYO QOPAl 
Dass Btrakee, 24 W.R. Cr. 80. 

(16) — Con/esstons of prisoner in one case sni* 
defice in another ,— Tbe oonfessioos of tbe prison* 
erin one case in which he was convicted can¬ 
not he used against him in another case, unlees 
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Coo/ess/ 00 —continued. 

—1.—General—con«mue4. 

they are deposed to oo oath eitbot by tbeporsoo 
who took them down, or by some ono else who 
beard them, in Oie case of MUNQEB BHOO- 

10 W.R Gr 96, 

(17) -Oon/mtons to Magistrate—Sufficiency 
of confcssion^Corroborative dental of statement 
in Sessio’is Court ,—The properly attested con- 
lession of a prisoner before a Magistrate is euffi* 
oient (or his conviction without corroborative 
eyideooe although there is a subsequent denial 
before the Sessions Court. QUEEN v. BhUT- 
TUM RUJWUN, 12 W.R. Cr. 49. 

(18) —In'^onsisfeni state}nent$^ credibiiifv 
—The words actually used by an aooused. who ie 
said to have coofesaed, ought to be ascertained. 
The Court should not accept merely the con- 
elusions at which the witnesses, deposing to a 
ooofessioQi themselves arrived from the answers 
which the accused gave to the questions put by 
them Where an accused person mskes two 
distinct statements. — the one amounting to a 
confession of guilt, the other repudiating guilt, 
—if the one sratemeot is taken against the 
accused, the other also must be taken, for 
what it is worth in his favour. The Court 
ought to weigh well the relative credibility of 
the two statements before it accepts the one in 
preferecoe to the other. QUEEN v. BOOBJAN, 
10 B L.R..332. 

(10)—Husband and wife only living together 
— Deafft of wife^Cause of death not ascertained 
—Presumpixon against /msbind.—Arid, that, 
where the accused'a own confession ie the only 
evidence against him, accounting for the com* 
mission of the crime with which be ie ohargedi 
it must be accepted, in so far as it is not incon* 
sisteat with reason aud other aurroundiog oir* 
oumstances. Ae/d. also, upon the above 
principle, that, where A and hie wife only were 
living together, and the death of his wife 
occurs at hie house, and the circumstancee re¬ 
lating to her death are absolutely unknown, 
and A does not admit that be has kilted her, 
the disratiefaotion of A with her and bis ill* 
treatment of her, as well as his attempt to 
dispose of her body, arc not sufficient to bring 
borne the oBence of murder to him, but, in the 
absence of exculpating cicoumstances, which 
he has to prove, he can be found guilty of 
oolpable hcmioide, not amounting to murder* 
GOPAL Bingh V. CROWN 16 P.W R. 1907, Cr. 
c»6Cr, L.J,260. 

(*20)—S, 27, Evidence Act—Discovery artsinp 
ouf of confession,—Ka accused person, while in 
the enstody of the Police, made a full 
oontessioD, that he bad murdered a boy, to the 
Police and the tumbardars and offered to point 
out the spot where he bad concealed the body. 
He subsequently took the Police and the 
lambardars to the place, and examined the body 
himself, which was identified as that of the 
missing boy. Held that the fact discovered 
being the boy’s body lying buried to the place 
shown, and the informatioD received from the 


Confession—continued. 

-1,—General—confinurd. 

accused (which related distinctly to that (aci) 
being that the accused offered to show where 
the body lay buried, the information that the 
accused bad killed the boy did not distinctly 
relate “to the di-covory ol the b:)dy” within the 
meaning of 8. 27, Evidence Act, and was not. 
therefore, admissible. G.VNU v. EMPRESS, 28 
P.R 189*. Cr. (14 B. 260, F ; 15 V R. 1^65. 
Cr., 30 P-R. 1835, Cr, R.) 

l2\)^Confession—Admissibility and vafwe 
as evidence—Practice, —Under ordinary cir* 
oumstanceSf a confession cannot be accepted as 
sufficient for a conviction, unless it is supported 
by material (acts established independently of 
the confession itself* Experiooce shows that 
unfounded coofessions are not infrequently 
made from one motive or another naiural to 
humanity and that consequently the Courte 
have to be on tbeir guard against being led 
astray by such deceptions. It is, therefore, the 
practice in general lo require some support for 
a confession and reasonable consistency with 
the surrounding circumstances about which 
there is oo doubt. NGA SHUE TAT v QUEEN* 
EMPRESS, U.B.R. 1897—1901. VoL 1. i52. 

( 22 ) —Fracfice—Co»/e$stoni of some of (he 
accused^Trial with others—Procedure lo be 
adopted —Some of the accused pleaded gutUy 
to a charge of daooity brought against them 
and other persons jointly tried with them. The 
Tudge did not record their conviction but went 
on with the trial till the end. Held, that the 
Judge had committed an irregularity, inasmuch 
as bo should have recorded the conviction of the 
confessing accused and tben gone oo with the 
trial of the others. BUiUAN SINGH v. KING* 
Emperor, 12 A.L.J. 1239. 

(23) —Cou/ession, how construed.—^ hero 
people are so ignorant, as Barmans are, of the 
most elementary legal principles, it is extremely 
dangerous to accept an admission as a plea of 
guilty without the closest scrutiny of the 
meaning of the aokocwledgment. MlNYEIN 
V. QUEEN EMPRESS, U B.R. 1897—1901, 
Yol 1,72. (U.B.R. 1897—1901, Vol. I, 78, iS.) 

Essentials of, to be admissible against 
the accused—Retracted con/rssiens.—To use a 
confession as evidence against the accused, the 
Court must be satisfied (i) that it is voluntary, 
and (ii) that it is substantially true. Moreover* 
it is a general rule of practice not to act upon 
retracted confessions, unless they are corrobo¬ 
rated on material points by credible independent 
evidence. CROWN v. MOTAN. 2 S.L.R.Cr. 34® 
10 Cr.L.J. 200. 

( 25 )—Conviction not to be based uponbare con- 
fessiem .—Notwitbstaoding that the law saoo* 
lions the cooviotion of anacoused person upon a 
bare confeseion, it is not yet an approved prac¬ 
tice to solely rely upon it ordinarily. CROWN 
V, ChOUOATTA, 3 P B. 1868, Cr. 

^ 35 ) — Accomplice — Confession — Corroboration^ 
—The accused was convicted of offences undec 
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Co/i/essioa->oontinued, 
-1.—General— continued. 


SF. 392, 109 and 411 ol the Indian Penal Code. 
The case against the accused rested (1) on the 
confession of a co-accused ; (2) on his confession 
before a lambnrdar; and (3) on his production of 
stolen property. It was proved that there was 
enjnjty between the accused and the lambardar, 
Woo took ao active part in tho investigatiOD, 
and the confession before him was made in tho 
presence of the Deputy Inspector of Police. The 
property found was such as could not bo identi- 
fied, Heldt that the cooiession made by ihe 
accused was inadmissible in evidence and the 
other evidence against him was insufficient and 

be acquitted, DasUv. E.MPEBOR, 
j1 r.L.R, 1904. 


(27) Confession —Corro6orn/to?i necessary — 
Weight and adviissibilitp of confession as 
against co-accused.-X. Y and Z were convicted 
of murder. X made a confession before the com¬ 
mitting JIagistralo incriminating himself. Y 
and Z, In the Sessions Court X retracted tho 
confession. In corroboration of tho confession 
It was proved that he gave iuformation which 
led to the discovery of an axe .and a chadar from 
the house of hia brother. Both these articles 
were the property of the accused and blood 
colouring matter was found on them He bad 
been seen going together with Y and Z on the 

road from their village to tho village where the 
murder took place. On appeal the Chief Court 
uphold the conviction of X and set aside the 
conviction of Y and Z.—Ueld, that the confes- 
^ admissible against him and was 
sufficiently corrobor.ated but it was not sufficient 
to convict Y and Z of tho oGence of murder. 

Crown. S P.L.R. 191S*3 P. 
W.R. 1919. Cc. = 16 Cr L.J. 187 = 17 Ind. Caa. 


(28)--Casc depending on circumstantial evt- 
o^uc5—Con/^5sfo>j.—Where a case depends upoo 
oircum.staotial evidence, it is usual to find a 
confession to bolster up such evidence. Courts 
should attach little importance to euch a con¬ 
fession. naziu jhamdar V. Emperor. 9 c W 
N. 474 = 2 Cr,L.J. 235. ' ’ 


(29)—,.lccttse£i’s statement, admissibility of. 
The mere absence of the questions in a prisoue 
statement does not render it inadmissibl 
Empress v. Sag.^mbur, 12 C.L.R, 120. [f 

9 Cr.L.J. 250 = 1 S.L.R. Cr. 6.] 


(30)—Grim. Pro. Code (1882), s. 344-iiemand 
after confession—ValidUy—Wheco tho accused 
had already made a confession and produced 
an article stolen from the boy, who was alleged 
to have been murdered, be could not be re¬ 
manded in order to get from him a confes- 

siouni statement.” Referred Trial No. 54 
OF I8S5, 2 Weir 414. 


(31)—Con/ession, made at the close of a trial, 
nature of.—A confessioual statement made at 
the clooe of the trial is not a plea of guilty, 
upon which the Sessions Judge can record a 
finding without taking the verdict of the Jury. 

After the prisoner has claimed to bo tried, all 


the evidence, whether the statements of the 
witnesses or the admission of the prisoner, 
should be laid before tbe Jury. HIGH COURT 
Proceedings, 12th nov. i 866, 2 Weir 334. 

(32)— Nature of confession made voluntarily— 
Admissibility and valueof.—Where a confession' 
appears to be mado voluntarily and to be a true 
ana probable one frocu tbe circumstantial evi- 
denco m tho case, it may bo accepted as true, 

Queen-Empress v. J.\nu bin Dhondi. Rat. 
Uo, Cr. C. 867. 

confession, evidentiary value 
°f‘-~Where a confession is deliberately and 
voluntarily made in a manner incoosislent with 
any suspicion of oppression or improper induce¬ 
ment, and it is amply sufficient to prove the 
guilt of the accused, it may be accepted as 
conclusive in itself without further corrobora- 

tiou. Queen-Empress v. Sangappa. Rat. 
Uo. Cr. C. 463 = Cr. Rg. 22 of 1889, 

(34) —Admissihiiify of-^Judge to decide its 
voluntariness’“•Jury to decide whether it i$ true 
or false—Crim. Pro. Code [Act V of 1898), 
s. 298,—Tbe quesrion wboi her a confession was 
voluntarily made or not has to be decided by 
the Judge himself for the puepoao of admitting t 
it in, or excluding it from, the evidence in the / 
case. If the Judge finds it was voluntarily 1 
made and was not caused by any threat or J 
inducomeot, he must admit it in evidence • J 
once It IS so admitted, it is for tho jury fo say/ 
whether it is true or not. EMPEROR v. Ke-D 

sari Dayal Kanji, 11 Bom. L.R 332 = 2 IndJ- 
Caa. 517. 1 

(35) —Acf I of 1872 {Evidence), s. 91— 

cabihty of, when writing is not evidence of mutte 

recorded—Search list—Whether excludes ora 
evidence as to matters recorded therein—Contes- 
siort—I^OK-co»ip(tance with Government order— 
Weight to be attached to Government Order- 
Question lohether confession was Voluntary- 
Oral evidence to prove—Admissibility-Crim. 
Pro. Code, s. 167.-8. 91. Evidence Act pre¬ 
supposes that, where a certain matter is re 
quired by law to be reduced to writing the 
writing 18 Itself evidence of tho matter so re¬ 
duced, and the section does not apply it the 
writing IS not evidence of tbe matter. A search 
list 13 not evidence of tbe matter stated therein 

and It does not therefore exclude oral evidence 
of buch matter. As regards a confession, the 
only question to be determined is whether the 
confes^on was voluntary or not. A Govern- 
meat Order prescribing rules as to tho mode of 

confession or statement under 
a. 167. Crim, Pro. Ooae, has not the force of law, 
and failure to comply with its provisiona, 
though It migot bo a circumstance to be con¬ 
sidered in deciding tbe question whether a con- 

fession was made voluntarily or not, does not 

pteclnde admission of evidence to prove the 
character of the confession, PUBLIC PROSE¬ 
CUTOR V. BABABU CHINNATYA, S3 M. 413. 
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Coa/ess/on ^oontiQited, 

—1GeDorai^on<inw<?rf. 

(30)—Con/essio»— Evidentiary value^ —Tho 
test for appreciating the evidence of witnesses 
cannot appropriately be applied in estimating 
tbo value to bo attached to a confession. The 
statements of an accused person are not sub¬ 
ject to an esamination on oath compelling bis 
attention to accuracy iu dotails. The credence 
given to suoh statements when they are volun* 
taryi rests upon tbo improbability of an accused 
person deliberately adhering to a soU-crimina« 
tory statement which is substantially false. 
And thus variations in detail are of lessimpot' , 
tance in considering the eSeot of a confession, ] 
than they would be in considering a deposition 
incriminating a person other than the deponent. 
EMPEUOR v.Yellaraddi 6 m Rudraraddi, 

6 Bom. L.R. 773. f 

(37)—Proo/ 0 / confe^^icn—Lanaua^e foreign 
to Magistrate :—Where the confession of a 
prisoner is made in a language foreign to the ^ 
recording Magistrate, and is interpreted to him i 
by some person who is not an official inter* | 
preter, such confessioii ctnnot be regavded as ^ 
properly proved by the testimony of tbo Magis¬ 
trate which is only hears.iy evidence. The 
signature of the accused in the translated record 
of c nfessioQ is no evidence of its correctness, 
when there is no proof of the record having 
been accurately tranpUted to tbo prisoner. | 
Queen-Emprbss V. Lakshmya bin Bhioia, 
Rat. Un. Cr. C. 85S = Cr.Rg. 22 of 1896. ^ 

(SB)— Confession of mere presence at a murder. 
—A confession by an accu-ed of bis mere | 
presence at a murder as a neutral onlooker is * 
not, in tbo absence of any other evidotice, 
eufficient to convict him of murder. QUBBH- « 

Empress v. Sahadu Lakshman. Rat Uo. 
Cr. G. 771=:Cr. Rg. 85 of 189S. 

( 88 * 0 )— Burden of proof—Hope on a chxld — | 
Complaint of robbery^Iteporl of Chemical £xa- ] 
miner'^Confession, —The accused, who belonged 
to tbo menial etaS of a railway station, were con¬ 
victed of ravisbinga girl 11—13 years of age, who 
was travelling in a train and was left at the stat¬ 
ion while getting a drink. Their confessious were 
recorded by a Magistrate of the first class a 
day after the occurrence, and the Chemical 
Examiner’s report eupportod the girrs story. 
On appeal it was contended that the confessiooe 
were not admissible in ovideoco and that the 
girl having in the first instance complained 
only of tbo robbery of her ornaments was not a 
credible witness. Beld that the contentions 
were cot valid, for the confessions were validly 
recorded and appeared to bo voluntary, and the 
faot that the girl in the first instance complain¬ 
ed only of robbery of the ornaments to the 
strangers was natural. SOSNl v. CROWN. 93 
P.L.R-1910 =8 Ind. Cae. 494 = 11 Cr.L.J. 669 

^ 39 )_Con/es$ton— Question as lo admissibility* 

—Where a confession was objected to on the 
Around that it was Improperly received in evi¬ 
dence by the lower Court, the High Court deolioed 
to disturb the discretion ezeroised by the lower 
Court, on the grounds that the objections now 

76 


Con/ess/o/r— continued. 


- 1 .—General—confinwed. 

advanced could well have been advanced before 
the lower Court, ^ncl that there was nothing 
improper, on the facts of the case, iu the lower 
Court’.s admitting the confessions, QUEEN- 
EMFRESS V. YMIALAKSHMI. Rat Uo. Cr. C, 
J63. [.Ippf,. 32R lll=l>l3om L.R. 7S9 = 6Cr. 
L.J. 164^2 M.L.T. 414,] 

(40 )—Act —Confession bu an accused 
of abetment onlu -^Ad^nissibxUty against co- 
accused.—Tho confession of an accused is not 
admissible apainst another accused where it 
amounts only to a con^o^sioo of abetting the 
principal ofleuce charged against him and the 
other. QUREN-EMFRF-SS v. BaLA ; QUEEN- 
EMPRESS V. KEDAUI, Rat Un. Cr. C. 133. 


Ul}—Confession — Plea of torture 

in appeal-- Bccord^Proccdure— Inquiry direciea 

by High Court as lo the confession ^as 
obfnmed.—Where the accutcdi who had been 
conviclod chitlly on confessions made by 
before the MHgisirale. asked in appeal Uiat 
an enquiry bo made wbolher the confessious 
were voluu ary or caused by undue influence on 
the part of the police. h* Ul that the record by 
the Ma^i-tcate that be had warned the accused 
that it was optional with them to answer the 
questions or nnt. though cooclusive as to the fact 
of such waruiiJg. did not preclude tbo neccsstiy 
for the enquiry prayed for. It is a grave error m 
law And procedure lo refuse to make suon 
enquiry. [7i.. Rat. Un. Cr. C. 554. 24;J. 245. 25, 
B 168 ] Whore the Crown did not object to tna 
order made by iho liiRli Court, in directing the 
inquiry above refcrre-l to. to take a statemens 
on solemn afTirmation from the acouseJ. «cta. 
that tbo objection as to the illegality of such 
an order could not bo taken after 
REG V. KASHISATH DINKAR. 8 B. H, C, Cr. 
126 


'42) —Crim. Pro. Co le. Acts XXV of 18G1 and 
VIII of 1869. 45, 203, 209. 211— on 
conditional pnrdoti —4dmissit>ififf/ in evidence 
Act 11 0 / 1855. 5. 82. —A vountary statement 
given by an accused person on copditionai 
pardon is admissible iu ovideoco against him 
under s. 32 of Act II of 1855. S. 203 of the 
Grim. Pro. Code does not prohibit the admission 
of such evidence, having regard to bS- 209 aud 
211. Grim. Pro. Codp, 1801. REG v. ALIBUAI 
R B.H C. Cr. 103. 


( 43 )—Crim. Pro. Code, Act X of 1882. s. 298 
—Evidence Act, I of 1872, s. 24-Con/cssion— 
Duly of Sessions Judge —It is the duty of the 
Sesaions Judge to decide whether a retracted 
confession is admissible under s. 24 of the Evi¬ 
dence Act. Where none of the disabling 
circumstances referred to in that section exists, 
the jury should be directed that the confession 
may bo ptesumed to bo admissible. The state¬ 
ment that “ the mere fact of the withdrawal 
suggests that the confession was obtained in 
an improper manner” is too broad to be correct 
law. QUEEN-EMPRESSv. GANU Wk MATHAJI 
Bat. Ud, Cr. C. 812=>Cr. Rg. 12 of 1696. 
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Con/ess/on—continued. 

1-—General— continued. 

Ui)—EvUUnce Act, I of 1872. s. 24—Contes- 
sio»i—Where ifc was not 
sh^wu thAt a coQfe.SMon wa3 induced by illegal 
presJUfo, and the confession was also borne out 
by nrher evidence, the High Court agreed with 

the S’ssiona Judge in convicting the acdused 

differing from the jury, who held him not to 

Rag V. Budvant Pendharkab. 
H B.H C. 137. [E.. 19 B. 728. 25 B. 169 ; R 

Rat, Uo. Ct. Cas. 245, 719. 842.1 

U5)--Confession, when not voluntarily made 
admissibility o/.-The admitted ill-usage.- 
tiu . the unjustifiable violence used to the ac¬ 
cused for his arrest, illegal detention of the ao- 
cuped in police custody for more than 
twenty.four hours after bis arrest, and the 
marks on bis person.-was kHd to have vitiated 
the voluntary character of his confession, which 
WAS. therefore, not admitted in evidence 

Queen-Empbess v. APPA, 1 Bora. L R. 357 , 

(46)-Cou/ession alleging that it was not 
voluntary.—VfhoTQ the accused makes a state- 
ment in writing containing an allegation, from 
which It IS to be inferred that the statement of 
which It forms a part was not voluntarily made 
held that such a statemoot is not admissible 
under the provisions of the Grim- Pro, Code 

ROY CHOWDHRY; 

37 C. 735a8 lod. Gas. 653, 

HI)—Accused making confession—Magistrate 
enqtitrtng as to its voluntary character at the 
end of the statement-E0eci-Value of confes- 
swn which ts partly false.-The fact that the 

Magistrate, instead of asking the accused about 
the voluntary nature of the confession at the 
commencement of the confessional statement 
asked him at the end, ie merely a defect of 
form that does not alter the character of the 
ooofessioD. The entire confession should not 
be rejected merely because parts of it have been 
founa to be false. After the entire statement 
of a prisoner has been given id evidence, any 
part of It may be contradicted by the prosecu¬ 
tion If they choose to do so. and then the whole 
testimony is left open for consideration pre¬ 
cisely as io other cases where one part of the 
evidence contradicts another. Even without 
such contradiction it is not to be supposed that 
all the parts of a confession are entitled to 
equal credit. IfsufiBcient grounds exist, the 
part that chirges the prisoner may be believed 
while that which is in bis favour may be 

Tanti V Empbrok. 40 C. 
873 = 22 lad. Cas. 169 = 15 Cr. L.J. 23. (fl829i 

397 ■ R) ^ 

(AS)—Magistrate recording confession.— A 
Magistrate recording a oonfe^sion. under s. 164. 

tbe Magistrate 

Ha°dok^"3'J " “■= 

{id)—Confession made before prosecution wiU 
nesses out of Court and not recorded bh Maais. 
trate, weight of—Penal Code, s. ^\d—Pay-$h^tts 


Coo/ess/on—continued* 

-l*“G6oeral—conitntted* 

drawn up in Railway whether a *V^cofd” 

—Accused sentenced by Magistrate under two 
offences, one of which was exclusively triable by 
Court oj Sessions—Sentence under each offence 
not svecified—Objection as to ttregularity and 
want of jurisdiction verbally taken for first time 
before High Court—Apportionment of aggregate 
sentence—Conviction senUnce, setting aside 
“There is nothing in law to prevent a Court 
acting upon cxtra*jadicial confesaions made by 
the prijiooer to prosecution witnesses out of 
Court and not recorded ty a Magistrate. Such 
confessions may be, though cautiously, consi¬ 
dered by the Court, A pay-sheet drawn up in 
a Railway Office and setting out certain sums 
as due by tbo Railway to certain coolies describ¬ 
ed as working in a special gang, is a record 
within the meaning of s. 218, Penal Code. 
Where a person was charged before a Magis¬ 
trate of two ofiences, one of which was exclu¬ 
sively triable by a Court of Bessions, and the 
Magistrate awarded an aggregate sentence with¬ 
out specifying any particular sootence awarded 
in respect of each of the offences, the High 
Court, 00 objection as to the irregularity and 
want of jurisdiction being verbally takeo for 
the first time before it, apportioned the sentence 
between the two offences and set aside the 
conviction and sentence in respect of the offence 
exclusively triable by a Court of Sessions. 
Kesri Mal v, Emperor, I8 Cr. L.J. 80a-24 
Ind. Cas. 890. 

(50)—Crim. Pro Code (1898), ss- 164, 842, 
364—EtJidence Act,s$. 21, 29.—A confession, to 
come within the scope ofs. 164, Crim. Pro. 
Code, must bo made either ( 1 ) in the course of 
an investigation under Ch. XIV. or (2) at any 
time afterwards and before the oommeDcement 
of the enquiry or trial. The condition requir¬ 
ing the confefsioo to be prior to the oommeoce- 
men t of the enquiry or trial is only imposed when 
the inyeatigatioQ has ceased, and not when it is 
made in the course of the investigation. Held, 
also, that it cannot be contended that a confes¬ 
sion recorded by a Magistrate, who afterwards 
conducts the enquiry, is outside the provisions 
ofs. 164, Crim. Pro, Code. Obiter. The argument 
that the confessions, if recorded after 
mencement of the trial, would be inadmissibii.f» 

ID evidence, cannot be sustained, because the 
argument seek? to derive from tbo provisions of 
the Code, a l.mitatioo on the law of confession 
as defined by the Evidence Act. for which there 
IS no Boffiaient warrant. Ss. 364, 342, 364, 

.f'®. not exhaustive and do 

not limit the generality of e. 21. Evidenae Act, 

The mere 

fact that a statemeot was elicited by a question 

denie Of 29. Evi- 

factmav be material 
»^'S voluntariness. BARINDRA 
C 37C. 467 = 11 

3S9 = 11 Cr.L.J. 453. 
lE^. lSCr. L.J. 433=15 Ind. Cas. 65 = 39 0. 
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Confess lon^Qoni\xi\ied. 

.— 1 .—Oeneral ^coyxcluded. 

(biy-Recordingof. before the commencement of 
judicial proceciings.—A MagiRtrato may make, 
what the police may not, a record of any etate- 
ment, whether a ooofessioo or not, made to 
him before judicial prooeedings commence. 

S. 8C, Evidence Act, expressly provides for proof 
of the document, distioguUbing it from a record 
of evidence, aswoU as e. 5^3, Grim Pro. Code. 
LaLU V. EMPRESS, 2 P.R-1893, Cr. 

See Grim. Pro Code, 1898, s. 162, 9 Bom. 

L R. 789*6 Or. L.J. I6l=*3 M.L.T 414*32 B. 
Ill, F.B. 

By an accomplice—Admissibility of evidence 
—Illegal ioducement or threat—Withdrawal 
of case against oo acoused—Discharge — See 
GRIM. Pro. code, 1898. 8. 337, 5 CLJ. 
224 = 6 Cc. L,J. 142. 

Value of coofeseioo not well proved.—See 
Grim Pro. Code, 1898, s. 439, 28 P.w.R, 
1912, Cr. « 16 lod. Gas. 520 = 13 Cr. L J. 712. 

Admission of guiltwbile departmental enquiry 
was going on—Whether could be proved m 
iudioial proceeding—See EVIDENCE ACT, 1872, 

8. 9lir2 A. LJ. 306 = 36 A, 22-2 = 15 Or. LJ. 
569 = 25 Ind. Gas. 321. 

Secondary evidence, if admissible—See EVT- 
DBNCE ACT, 1872, 0 . 91, 9 M. 224 = 2 Woir 125. 

Hurt caused in extorting—Of ofiooce—See 
Hurt, 13 W.R. Cr. 23. 

Case where sentence based on—Was set aside 
—See Sentence—General, U.B R 1892 
— 1896, Vol. 1, 249. 

^^2.—ConfesaionB made to Police Officers. 

(1)— Confession to police ojfficer, admissi- 
o/.—Where a police officer read over to 
the aooused the statements which be (the police 
officer) bad taken from others and then told 
himI know the whole thing now," and the 
accused, thereupon, made a statement, in 
consequence of which bo was arrested and hie 
confession was duly recorded, held that the 
confession recorded under these ctrcumstancee 
was free and voluntary and was perfectly 
admissible in evidence. KINQ EMPEROR v. 
Banco Hahmant. 3 Bom. L.R. 404. 

(2) — Confession irreUvant under $. 24, Evi¬ 
dence Act, whether rendered relevant by s. 27.— 
S« 27 does not qualify the prohibition contained 
in a. 24, Evidence Act, where the confession 
IB illegally induced by a police officer ; a con* 
(ession, irrelevant under a. 24, does not become 
provable by reason of a fact being diBCovered in 
consequence of information received from the 
accused, while iu police custody. Bam DYAL 
V EMPBKSfl, 18 P.R. 1885. Cp. [R., 28 P.R. 
1894, Or.] 

(3) —Corroboration o/, extorted by (he police 
—Effect of defective enquxry and trial upon, of 
ce-acetued —/nodmissibiiitv of confession made 
before the police^Evidence Act, $s. 24, 25, 26 
and 90,—When there ia no judicial proof of the 
guilt of an aooused person, it is illegal to rely 


Con/ess/on—continued. 

——2.—Coofeeelooa made to Police Officers 
-^continued. 

upon an unreliable or suspicious confession, or 
a confession which is open to grave suspicion of 
having been produced hy ilUtrcatmcut of the 
police. Held, further, that when an accused 
person makes two criminating siatemoots, one 
before a Magistrate and another before a police 
officer, It is very essential to compare them and 
to try and ascertain why ihiTO occurred a 
change and which of th m was the true one, 
with a view to testing the value of the confes- 
tioD before the Maeistraio, the other being, of 
course, ioadmiasible lor any other purpose 
whatever as made to the police. KHAIR DIN 
V. CROWN. 21 P.W.R 1997. Cr. = 6 Cr.L J . 266. 

{i)—To a police officer-^Evidence Act. s. 25 
—dctll 0 / 1890 iiSumia Rural PoHce),^A 
confession to a village headman or gaung^ 
appointed under the Burma Rural Police Act, 
is inadmissible under s. 25 of the Evidence Act. 

Lu Bein V. Queen-Empress, L B.R. 1872— 
1892, 479, 

(5)— Confession to ywathugyi ivhether rele^ 
vanl—Evidence Act. $,.25—' Police officer, 
construction of the term,—A coufession made 
to a pivatliugyi should not be admitted lo 
evidence. Ho is the bead of the rural police 
and has police duties to perform. He is, to all 
intents and purposes* a police officer though he 
may not be so designated. The material point 
is, not whether be is called a police officer, but 
whether he discharges the duties of a police 
officer. The spirit of the law and not i^erely 
the letter of the law is to be considered, The 
term “ police officer ” in s. 25 of the Evidence 
Act is not 10 be read in a technical sense, but 
in its more comprehensive and popular mean¬ 
ing." M.auno wun V. Queen-Empress, l. 
B.R. 1893—1900, 22. (I 0. 207* P-) 

IQ}—Evidence Act, s. 25— Confession, 
definition of —Confession made lo a police,—A 
coufession is an admission made at any time 
by a peisou charged with a crime, stating, or 
suggesting the inference, that bo committed 
that crime. Not only niatemcnts which amount 
toa direct acknowledgment of guilt are con¬ 
fessions, but also inculpatory stalementfl which, 
although they fall tbort of being actual ad¬ 
missions of guilt, yet BUggsht an inference of 
guilt and from which an inference of guilt 
follows. The factor determining whether a 
statement amounts to a confeseion or not is, 
not the motive of the party making it, but the 
fact that it leads to an inference of guilt. State* 
mentB made to the police by accused persona 
as LO the ownership of properly, which is the 
subject matter of the proceedings against them, 
are inadmiesihle as evidence against them at 
the trial for the oBence with which they are 
charged. Ml EIN THA v KING- EMPEROR, 9 

L.B R. 131 =4 lod. Caa. 1028 = 11 Cr. L J. 188. 
(6 A. 509. 7 A. 646, 6 B. 34. 14 B. 260, 9 B. 
131* iO 0. 1022, 15 0. 699, 19 B. 363. F.) 

(7 )—Accused in police custody—Incriminating 
slaUmenU —Where an acoased person proroiaed, 
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Confession —contiouccl, 

- 2 .—CoofeBBioQS made to Police OflScerB 

— continued. 

while Id police castod;, to restore the etoleD 
property, held, that the promiao was an incri¬ 
minating statcmont suggesting tho inference 
that the accused participated in the commission 
of the offence, and, therefore, a confession 
irrelevant under ss. 25 and 26, Evidence Act. 
Hakimanv. King-Emperor. 20 P.Rr 1903* 
SIP L.R. 1905*2 Cr. L.J 230. (2 C W.N. 

702. 14 E. 260. P B,, lO. C. 1022, F.) [F., 

14 Or. L.J. 602*32 P.W.R. 1913 = 21 lod Cas. 
474 = 315 P,L.R. 1913. 21 P.W.R. 1908, Or.= 
1S5P.L.R. 190S. Or ], 

{S)^Evidence Act. I of 1872. s. 27—SMfe- 
ments made by prisoners in police custody 
leading to discovery of facts—Admissibility in 
evidence^ —The reasonal^le construction of 
s-27, which provides for tho admissibility of 
information, whether itamounts to a confession 
or not, mado by prisoners whilst in custody of 
a police officer, whereby certain facts aro 
diseoveredi is that in addition to the '(aot dis* 
covered, so much of the information as was 
the immediate cause cl its discovery is legal 
evidence* The test is was the fact discovered 
by reason of the information, and bow much 
of tho informatiou. v/as the immediate cause ot 
tho fact discovered, and as such a relevant 

fact.” Queen-Empress v. Commeb sahib, 
12 M, 153 = 2 Weir 738. [F., U B. 260, P.B ; 
2?., U B.R. 1906, 3rd Qr., Evidence, 3, 31 M- 
127*3 M.L.T. 270*18 MX,J. 66.] 

0)— Evidence Act. e. 25— Evidewe^Confes* 
sion —Jwcriminrtftnj statements made before 
police*—An incriminating statement, made by 
an accused person to the police, wheu nothing 
is discovered in consequence of it, cannot bo 
admitted in evidence against him. PARID v. 
Emperor, hi P.L.R 1903 = 16 P,R. 1908, 
Cr.=4Cr. L J. 177. (10 C- 1022, 6 B. 34. 16 B. 
260. 19 B. 363. F.) 

(10) —Scope of $s. 164 and 162—Crim. Pro. 
Code (1882).—The object of police proceedings 
is to ooUeot information as a preliminary step to 
the production of evidence in a judicial pro¬ 
ceeding against an accused person. For this 
purpose, any person may be examined, and any 
statement may bo reduced to writing by the 
police, (with tho exception specified in the 
proviso to 8. 162) and can bo evidence against 
the accused. To these provisions, s. 164 seems 
to be supplemeotaty. LALU v. EMPRESS, 2 P. 
R. 1893, Gr, 

(11) ^Confession inadmissible if oxvvig fopolice 
infer/erence.—Where the confession of an ac¬ 
cused person cooflicted with the medical evidence 
in the case and was probably induced by the 
police, the Chief Court declined to confirm a 
capital sentence based upon it. • CROWN v. 
MBBR Khan, 3 P.R. 1867, Cr. 

( 12 ) —Co«/ession to poZice.—A confession made 
to a police officer is not relevant against an 
accused person, CROWN v, CHOUGATTA, 3P. 
R. 1868, Cr. 


Confession —continued* 

—2*—ConfeBsioDs made to Police Offleeta 

—continuedi 

(13)—4d?uission xnade by accused after induce- 
ment bypoll:e —4<imissi6iiifp— PerSmyth. »/.“ 
Notwithstanding the fact that s. 24, Evidence 
Act, is in terms applicable only to “ confessioDS,** 
which ace distinguished in the Act from a mere 
admission, yet, reading it with 8. 27 of the Act, 
ands. 120, Ctim Pro. Code, 1872. tho intentioa 
of tho Legislature was to reject as inadmissible 
ao admission, made by an accused person on 
the strength of a promise made by a police 
officer making the enquiry, that such person 
would get o9, if be made a disclosure, unless, 
when the admission resulted in the discovery of 
some fact, and then only in so far as it related 
to the fact discovered thereby. Per Blsmie, J.r 
{contra) Nothing in the Grim. Pro. Code or 
the Evidence Act was held to exist neoespatily 
rendering inadmissible such an admission, 
when it does not amount to a confession, how¬ 
ever illegal or improper the conduct of the police 
might have been in inducing the admission. 
MUBSAUilAT NURAI v. EMPRESS, 8 P R. 
1682 Cr. 

ili)—Evidence Act, s* 25 —Con/mion made 
before Village Munsiff^Vdlagc^ Cess Act {Mad¬ 
ras Act IV of 1864), s. 7.—A Village Munsiff is 
not a police officer and confession made to him 
is, therefore, admissiblo in evidence under s. 25 
of Evidence A.'t, Queen-EMPRBSS v, SAM \ 

TAPI. 7 M. 287*2 Weir 738. [Ru H B. 4S5t 

1 L.B.R. 65 ] 

( 15 ) — by prisoner to police constable 
-^Admisstbiliip vi evidence^Evidence Act il of 
1872), s. 30—Con/es^ion of co-vrisoner —The 
statement given by a prisoner to a police* con. 
stable is not admissible in ovidenoe. A coovio- 
tioQ based solely upon the evidence of a 
co«pri 60 ner is bad in law REG v AMHIGARA 
HULAGO, 1 M. 183*2 Weir 740. [R. S M.L.T* 
116 = 33 M 46*9 Cr, L J. 404*1 Ind.Cas. 867t 

2 Bom* Cr. C. 143 = 15 Bom. L.R. 975, 9 Cr.L. 
J, 309*6 M.L.T. 356, 1 Ind. Cas. 547, L B R. 
1893—1900. 369.] 

(16) —Evidence Act, s$ 25 and 26 —Reasons 
for exclusion of coxifessicnmade to a police officer 
^Confesnon to Cbowkidar,—The reason why 
the law inss. 25 and 2B]oa)ouslv excludes a con* 
fession made by an accused, whilst in the custody 
of a police officer, unless it be made in the im* 
mediate presenoe of a ^lagistrate, is that there 
!€ room for apprehension that a police offioer, 
who is armed with largo powers over accused 
persons, may unwilliogly excite terror in their 
minds and extort faUo and involuntary oonfes- 
8ioD« ; andhU duty to investigate criminal oases 
and to detect oltcuders and bring them to justice 
may make him (eel tempted to obtain coofes* 
sions from accused persons by threat, promise, 
or other imoropor influence. QuBEN-EMPBESS 

V. BEPIN Behari Det, 2 C.W.N. 71. 

(17) —Con/ession to Police officers — S. 25 of the 
Evidence Act—Scope and construction of thi 
section. 25 of the Evidence Aot is not to be 
read as if it ran, “ no confession made to a police 
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Confession—zontin^^ed. 

2 .^Confe9sioDB made to Police Ofilcere 

— continued, 

officer investigating the case/* The soettoo ex- 
oludcs coofedsioDS to a Police officer under any 
oiroumstenoes. It is imoiatoria) whether such 
Police officer bo the officer invcstigatuig the case 
or cot, in the matter of Hi RAN MiYA o/ias 
AKDOOL Wahid, i C L R. 21. [d,)pl , 26 C. 
E69*3 C,W,N. 393 ;D., 6 0. 530=7 C.L R, 
541.] 

(18)—Con/(?ssio?t to Police o^ieer —Evidence 
Act, s 25, scope of. —S. 25 of tho Evidence Act, 
which deolacee that no confessiou made tu a 
Police officer shall be proved as against a person 
accused of any oRcncd, applies to every Police 
officer and should not be restricted to officers 
of tho regular Police Force. Therefore, the 
ecclioD is applicable to a confession mad^ to a 
village choickidar, QUEEN-EMPRRSS v. SALE 
MUDDIN SHEIK, 26 C. 569 = 3 C.W.N. 393 

(19)—iJvidrnw Act^ s$ 25 to 27. scope of^— 
The prohibition laid down in ss. 25 and 27, 
must be strictly applied, and any reUxttion 
of it in accordance with the proviso to s. 27 
should be sparingly admitted, and only to the 
extent of so much of the accused's staiocneut as 
directly and distinctly relates to the (act alleged 
to have been discovered in consequence of it. 
Where a person accused of murder produced a 
knife and gave it to a Police officer, sajing that 
be had committed tho murder with it, and also 
informed the Police,that be threw tho deceased's 
anklets at the scene of murder and pointed 
them out to the Police, at the placo of the mur* 
der, }ield, that the statement with respect to tho 
knife was merely a confession to a Police officer, 
and the other atatement was also inadmissiblei 
as the anklets were not discovered in consequenco 
of what he bad said, for, on tho contrary, the 
accused himself went with the Police and 
pointed out the spot whore they were lying. 
Empress OF India v. Pancham, 4 A. I98« 
A W.N. 1882, 21. [F., 10 B. 596 = Rat Un. 

Or. 0. 295 ; i?,. 6 A. 609, F. B., 11 C. 635, 12 
M. 163 = 2 Weir 739. 2 L.B R. 168; Dies., 14 
B. 260, P.B., 25 0. 413.] 

(20)—Evidence Act, s. 27 —Statements made 
bp accused to the Pofice while in Police custody 
—/n/ormn(ion leading to discovery of fact — 
Pet J.^As a general rule, a confessiou 

made to a Police officer is not admissible in 
evidence. But s. 27 of the Evidence Act makes 
admissiVilo eo much of the accused’s state* 
jnente to the Police as led to tho discovery of 
the stolen property. When more of an accu* 
Bed's statemeDts to a Police officer than the law 
will strictly justify is recorded, and there is 
ample evidence on the record, apart from that, 
against him, the accused caoDot be said to be 
prejudiced by the recording of a little more of 
the statements than the law strictly justifies. 
Pet Banncfiee, J ,—Where the statement of an 
accused person is a necessary preliminary to 
the fact discovered, it is admissible under s* 27 
of the Evidence Act, the question whether the 
statement is sufficient tq enable the police to 


Confi^ssloa —oontinued. 

— 2>-‘Confessions made to Police Officers 
—confinwrd. 

make tho d:scovefy by themselves or is only 
of such nature as lo require the further 
a^sistHnoc of tho accu.scd to enablo them to 
discover tho f.ict being immaterial. LEGAL 
REMEMHR^NCKU V, CHEMA NaJ^IIVA, 25 C. 
413 = 2 C.W.N. 257 (I A. lOS, Diss.\ 14 B. 208, 
F ; 11 C, 635. R ) [R., lO Cr. L-I. 239 = 2 S.L* 

R. 27,Cr., U.B.R, lUOG, 3rd Evidence* 
p. 3.] 

I (21)-^Evidence Act. ss. 25 io 27, scope and 

' application of .— held 6 ?/ the Full Bench (Mah- 
mood, vT,. diBseHfinf;). (1) S. 27 of tho Evidsuco 
Act is a proviso not *onlv to s. 26, but also to 
6 , 25. Thcri foro, so much of a coofossion made 
tn a Police officer, relating distinctly to f.acts 
thereby discoverod.is adiuir^siblo undor s. 27. Per 
Mahmood, J., confra: —S. 27 caunot be regarded 
as governing iho goDcral rule laid down in 
• 8 . 25, but only that contained in s. 26. The 
I confession cootemplattd by s. 27 must, there¬ 
fore* have b« en made to some person other than 
a Police ollicer, (2^ Per Straight, C. J, 
Where a statemcot is being detailed by a 
constable as having been made by an accu.‘ed, 
in copsequcoce of which bo discovered a certain 
fact or farts, the strictest precision should bo 
enjoined on the witnei^s, so that there may be 
no room for mistake or misunderstandiug. 

S. 27 not intended to lot in a confession 

generally, but only such particular part of it as 
sot the person to whom it was mado in motion, 
and led to hie ascertaining the fact or facts 
of which he gives evidence. (3) Confessions in 
huiia, their nature. The reason for the 
frequent retraction of confessions in India is 
that the average Indian Policeman, with the 
desire to satisfy bis superiors before, and the 
torma of the Police Acts and Rules behind him, 
ie not hkely to be over-nice lu the methods be 
adopts to make a short cut to the elucidation 
cf a difficult ca?e by getting a suspected person 
to confess. QUEEN EMPRESS v. BABUL 
LAL ,6 A. 509. F.B.-A.W N. 1884,229. [F.. 

11 C. 635. 4 L.B.R. 116 = 7 Cr. L.J. 82; R., 10 
B 595 = Rat. Un. Cr, Cas. 295. 14 B. 260, 
P,B., 2 L.B-R. 168. Rat. Un. Or. Gas. 245, 254, 
llCr. L.J. 153 = 4 Ind. Cas. 1098*6 L.B R^ 
131 22M.LJ. 490=M.W.N. 1912, 207, 36 M. 
397=1912 M.W N. 549*13 Or. L.J. 852 = 14 
Ind. Cas. 896, 5 L.B.R. 129 ] 

(291 —Cen/essioH to Police oJ}icer^Evidence 
Act, 1872, s* 27—Scope—Faefs leading to dis¬ 
covery already known to another Police officer, 

_No judicial officer, dealing with tho provisions 

of 8 . 27 of tho Evidence Acf* should allow one 
word more to bo deposed to by a Police officer 
detailing a statement, made to bira by an ac¬ 
cused, in consequence nf which he discovered 
a fact, iban is absolutely necessary to show how 
the fad that was discovered is connected with 
the accused, eo as in itself to bo a relevant fact 
against him. S. 27, Evidence Act, was not in* 
tei^ded to let Jn a confession generally, but only 
such particular partB of it as eetthc person, to 
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- 2 .—Confessloo 8 roade to Police Officers 

— continued. 

whom it was made, in motion, and led to bis 
ascertaioiDg the fact or facts of which be gives 
evidence, (C A, 509, F ; 4 A. 198, Diss.) [F., 
13 M. 153 = 2 Weir 738, li B. 260, F.B., P.L. 
E. 1900, 56, U.B.R. 1906, 3rd Qr., Evidence, 
3.] It would be most dangerous to extend the 
provisions of s* 27 of the Evidence Act and 
allow a Police officer, who is investigatiDg a 
case, to prove an inrorm^tion. received from a 
person accused of an oOence in the custody of a 
Police ofBcer, on the ground that a material 
fact was thereby discovered by him. when the 
fact was already known to another Police officer* 
ADU Shikdar V, Queen-Empress, 11C. 638. 
[E.. 25 C. 413.] 

(23) — Incriminating statements made to a Police 
officer^ Admissibility in evidence ,—A Police 
officer examined for the prosecution stated in 
the course of cross-ex^mioatioD, that, when he 
arrested the pnsoner, be said to the former 
that some Cbinaomr). at the time of tbo occur* 
rence, cameout with hatchets. lo re-examioa* 
tioQ, the Policeman substituted the words 

the time,'^ for the words at the time of the 
ooourrence,** On being asked if tbe prisoner 
had explained ** what time,” the Policeman 
answered that the prisoner said ”at tbe time I 
struck the deceased.” Ueld that tbe statement 
of tbe prisoner Ibat Cbioameti came out with 
hatchets at tbe time when he struck tbe deceas¬ 
ed would not be admissible in evidence, as it 
was an iucriminating statement made to a 
Polioe officer by an accused person in custody, 
Queen-Empress v. Mathews, 10 C. 1022, 
[F.. 16P.R. 1906, Cr. = UlP.L.R. 1906 = 4 
Or, L.J. 177, 11 Cr. L J. 153 = 4 Ind. Oas. 1028 
= 6 L.B.R. 131 : i? , 37 0. 487 = H C.W.N. 1114 
»7 Ind. Gas. 359=11 Cr. L J. 463. 2U M.L.J, 
490 = 1912 M.W-N.207, L.B R, 1893—1900, 
42, 20 P.R. 1905, Cr.=51 P.L.R. 1905,] 

(24) — to Police of^cer hefere arrest 

——Au admission to a Police 
officer made by an accused before arrest is ad¬ 
missible in evidence. EMPRESS v. DabeB 
Pershad, 6 C. 330=7 C.L R. 541. [R.,L,B, 

R, 1893—1900, 42, 3N.L.R. 51. 11 Or.L.J. 453 
= 7 Ind. Cas. 359=14 C.W.N. 1114 = 37 C.467, 
12 Cr.L.J, 60*8 Ind. Cas. 1181 = 6 N.L.R. 
180.] 

(25) —Evidence AeU s. 21 ^Discovery of pro* 
perty through confession of one accused^Com^ 
petency to ask another accused to produce same 
property after replacing if in the place —Where 
ihe Police succeed in discovering property in 
ooDsequdDco of iofermation received from an 
accused, it is not competent to the Police to 
re*place the property in tbe place where it was 
discovered, and to ask the other accused to pro¬ 
duce the property, because there is no further 

discovery*’ under s. 27. Evidence Act, as 
against tbe other accused, Queen-Empress 
V. BA8 HYA dtn Nabasappa, 2 Bom. L.R. 
1069. 


Coo/essf 0 / 7 —continued. 

— 2.—Confesslone made to Police Officers 

— continued^ 

(26) ^ Evidence Act, s. 26— Custody of Police 
officer —Con/ersion.—The custody of tbe keeper 
of a jail in a Native State was held not to be 
the custody of a Polioe officer, merely becaudd 
his subordinates, tbe warders of tbe jail, were 
members of tbo Polioe Force of tbe State. In 
tbe absence of any suggestion of a close custody 
of tbe prisoner inside tbe jail, such as may 
possibly occur wlten a prisoner is watobed and 
guarded tbsre by tbe Police officer investigating 
tbe oSence, it is wrong to bold that s. 26, Evi* 
denco Act, precluded such a jailor from giviog 
evidence of what tbe prisoners told him. QUBEK* 
Empress v. tatya bin appaji, 20 B, 798. 
[R., 2 C.W.N. 71.] 

(27) — Evidence Act^ ss$ 25, 26—Confession 
made to Police officer. —A statement made by an 
accused person, while in tbe custody of tbe 
Police, if it is an admission of a criminating 
oircumstaoces, is not admissible io evidence. 
Queen Empress v. Javecharam. 19 b. 363. 
(F..4 Cr. L. J. 177 = 16 P.R. 1906. Cr.*lll P. 
L.R. 1906.] 

(28) —Concession to Police officer’^Evidence* 
—A coofessino made to a Police officer cannot 
be used in evidence against the accused. EM¬ 
PRESS V, THAKUR Das, A.W.N. 1883, 188. 

(29) —J.P.C., s. A\ 2 —Evidence Act, s. 25— 
Confession to Police. —Tbe accused was convict¬ 
ed of an offence under s» 412, I,P.0, Tbe evi- 
denoe for tbe prosecution consisted of certain 
confessions mnde to tbe Police and the circum¬ 
stance tbat tbe accused found some stolen cloth 
for the Police while in Police custody. Bsld 
that tbe confession was inadmissible under 
s, 25, Evidence Aot. and the oircumbUnce 
mentioned did not justifv his conviction under 
tbe section. EMPRESS v, NaNHB BE0» A.W.N, 

1883, 126, 

( 30 ) —Evidence Act, ss. 24 fo27“ Confession lo 
Police o^cer.—S. 27 of the Evidence Act cannot 
be regarded as governing tbe general rule laid 
down ins. 25 or s. 24. but only that coDtained 
in e. 96, All statements made by a prisoner 
which can be regarded aa confessions made to a 
Polioe officer are absolutely inadmissible, though 
they may have led to discovery sneb as is con¬ 
templated by s, 27, Empress v« Kuarpala, 
A.W.N 1882, 225. [Diss., 6 A. 509=A,W,N, 

1884, 229 ] 

(31) —Confession to Police oncers—Jn^orma- 
(ion as to offence charged—Evidence Act, ss. 26, 
27— Confessions of persons charged —Jw/orwafion 
as to Cjffence, —Wheu a fact is discovered in 
coDsequence of information received from one 
of several persons charged with an offence, and 
when others give like infotmation, the fact 
should not be treated as discovered from tbe 
information of them all. It should be deposed 
that a particular fact has been discovered from 
tbe information of A.B., and this will let io so 
much of the information as relates distinctly to 
the information therein discovered, QUBBN v. 
Bam Churn Chung, 24 V.B, 86 , Cr. 
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—Gcnfeflsloas made to PoUce Officers 

^contviued. 

(32) —iJyidsnce 4c^, ss. 25 and 26—Co7ifes- 
sion, while in ihe custody of a chowkidar.—A 
village c/ioi 4 ;^idar, net being a police officer, a 
oonfessioQ made b; an accused person, while 
in bis custody, is admissible in evidence. 

Queen-Empress v. hepin Behari Dev, 2 
C.W N. 71. (IC. 207. 17 B. 485, D.) [Diss , 2 C. 
W.N. 637.] 

(33) — Evidence Act, 1 of 187*2, ss. 23, 2G — 

0 ^ stctcynfnlsinade to the Police. 
—Statomeuis made bv accused persons to PoUce 
officers, embodying whit may be understood as 
ooafessioDS are not wholly inadmissible in 
evidence, but may be received and applied as 
(ar as they prove merely corroborative oiroum' 
Btanoes and not an absolute oonfession ot guUt. 
Per Stuart. C The inteotion o( the Legisla¬ 
ture was, by ss. 25, 26 ol the Evidence Act, to 
tender confessions ab^olut^ly inadmissible as 
proof, unless made in the immediate pres'^nco 
of the Magistrate. The exception iu s. 27 should 
be snaringly applied. EMPRESS v, PaNCBam, 
A.W.N. 1882. 21»4 A. 198. 

(34)—Evidence Act, ss. 25, 26 —Confession 
made to police paul. admissibility of, —The 
term ‘‘Police Officer'* in ss. 25 aud 26, Evi¬ 
dence Aot, should be re^d not in any strict tech* 
ntcal sense, but acoerding to its more compre¬ 
hensive and popular moaning. A police patel is 
a police officer within the meaning of those sec¬ 
tions A eonfessioQ made to a police patel is, 
therefore, iiiadmiFSible in evidence, QUEEN- 
Empress v. bbima, 17 B. 485. [D . 2 CAV.N. 
71, 1 L.B R. 65.] 

(35)— Exfidence Act. ss, 8 , 25, 26, 27—Scope of 
e. i^TJie section how affected by ss. 25 and 26 
—Con/i;S 3 toa of guilt to Poiice o^cer— Confession 
leading to discovery of fact. — 8 . 8 , co far as it 
admits a statement as iooluded in the word 
“conduot** must be read in cooneotion with 
B 8 . 25 and 26, and cannot admit a statement, 
as part of the evidence, which would be shut 
by those seotione. Statements made by a pri* 
Bouer while in the euetody of the Police, are 
not admissible under e 8 , Expl* I, as evidence 
of conduct [F., Rar. Uo. Or. C. 833 ; Appl , 
20 B, 216 ; R., Rat. Un. Or. C. 829 ] A con- 
lession of guilt, or an admission of a crimi¬ 
nating oircumstance, or a statement st^ggcsi iog 
an inference of guilt, made to a Police officer, 
while in bis custody, should be rejected. [A., 
2L.B.R. 168, 20 PR, 1905. Or-=51 P.L.R* 
1905^2 Or L.J. 930, P.Wat, 1906, Cr., 2*4 Cr 
L J. 177-16 P R. 1906, Cr.-lll P.L h. 1906; 
D., 5 Bom. L.R. 312.] Where it was clear that 
it was upon the informationi which an accused 
person gave to the Police, that they accom¬ 
panied him to the spot where the stolen pro¬ 
perty wan disioterred by him, and it was equally 
clear that, but for that information, the pro¬ 
perty would not have been discovered. It was 
held to be in accordance with the ordinary use 
of Buoh terma to say that the discovery of the 


Confession ^continued. 

-2.—CoofessloDB made to Police Offloors 

—contiyiued. 

property was the consequence of the informa¬ 
tion : it sot the police in motion, the immediate 
coDsequeoco being that the police asked the 
accused to show ibotn tbo spot, and accom¬ 
panied him there ; but such a proceed og ou 
the part of the police whs with the view to the 
discovery of tbo property, Hiid was tbo natural 
cooaequence of the information they bad re¬ 
ceived from him and so couDcctoJ it with the 
final result, , the discovery o( the property 
as a cotton causons. VVbotbor tbo statement 
made by the accused is of such a detailed 
dcscriptiOQ as to enable tbo police them^elvos 
lo discover the property, or only of buch a 
nature as to requiro bis a^stslanco in dis¬ 
covering the exact spot where the property 
is. It cannot prevent the statement from being 
admissible under s. '^7. In both cases, there 
is the guarnatee afforded by the discovery 
of the property for tbe correctuess ol the 
accused‘s statement, which is presumably tbe 
ground of tbo admission of the exception to 
the general rule. Tbe distinction, tbeteforo, 
appears to bo without substaoco. In regard to 
tbe extent of tbe words " thereby discovered/* 
some assistance may be derived from the tests 
applied by the Courts iu dealing with proximate 
I and remote causes ol d m^ge, that is, whether 
I what followed was iho natural and reasc nable 
I result of tbo deleudant's actiou. Only so much 
I of tbo in formation as distinctly levels to the dis- 
I covery is admissible under the soction. Where 
I an accused person, charged with dishonestly 
receiving stolen propen y, on being aeked by 
the police, in tbe course of their investigation, 
where tbe property was, st.ifed that be bad 
kept It and buried it in the fields, and stated tbe 
fact and thecircumstauces of tbe burial showing 
that he had received tbe property and bad come 
by It disboDCStly, and suggesting tbo inforeoce 
that he was guilty, bis stati^ment whs held to be 
a confession within tbe moauing of bs. 24 to 
30. Tbe statement that be bad buried tbe pro¬ 
perty. which led to the diKcovery of tbe property 
was admissible under s. 27* but tbe statement 
that he bad kept tbe property, not being 
necessarily connected with tbe fact discovered, 
was inadmis'^ible under 8.27. QUEEN-EmPBESS 

V. Nana, 14 B. 260, F B [F., 25 C. 413=s=2 C. 

W. N. 257, 11 Cr- L J. 153*4 Ind. Caa. 1028 
* 6 L.B.R. 131. Rat Un. Cr. C. 833 ; Appf., 
20 B. 215, 2 Or. L J- 230 = 20 P R. 1905, Ur.* 
51 P.L.R. 1905, 4 Or. L J. 177 = 16 P.R. 1906, 
Or. = P.W.R.1906. Or., p.2,6Cr.L,J. S00 = U.B. 
R 1906. 3rd Qr., Evidence, p 3, 9 Cr. L.J. 
267 = 2 S-L R. 27, 12 Cr. L.J. 119 = 9 Ind. Gas. 
718 = 4 8.L.R. 209, 14 Cr. L J- 252 = 19 Ind. 
Gas. 508 = 6 S.L R. 143, 28 P.R. 1894, Cr, 2 
L.B.R. I 6 S, Rat. Un. Cr., C. 029, 16 Cr. LJ. 
533 = 24 Ind. Cas. 845 ; D., 5 Bom. L.R. 312.] 

(36)— Exndence Act, s- 27— Eew much of con* 
\ fession can be proved. —S. 27 does not apply to a 
case in which the discovery is not made by tbe 
police on tbe information given to them by the 
accused, bat the aooosed themBelvea produce 
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•^continutd» 

properly alleged to have been stoleo. Id such 
a ca^c. ooly tbo lact of productioD of the pro¬ 
perty may be proved, but not the accompany¬ 
ing confession made to the police. QUEEN- 
EMPRESS V Kamailia.IOB SSS^Rat.Uo Cr. 
C. 285*Cr.Rg.2Iof 1886. [F., 14 Cr.L.J.lOO^ 
19Ind. Gas. 190*171 P.L R. 1913* 15 P.W.R. 
1913. Or.; D., 14 B. 260, F.B.] 

(37)—Confession made to police officer, ad^ 
missihiliiyot—^Crirn. Pro. Code (1882J, ss. 517, 
523.—" Confession in s. 25, Evideoce Act, 
as in 3. 24, means a confession made by ao 
accused person, which it is proposed to prove 
against bim to establish an offence. For such 
a purpose, a confession might be inadmissible 
which, yet, for other purposes, would be 
admissible under 8. 19 against the person who 
made it (s. 21), in bis character of one setting 
up an interest in properly, tbo object of liti¬ 
gation, or judicial enquiry and disposal. 
Where an order has to be made under s. 523, 
the Magistrate may, in the enquiry, proceed 
on such evidence as is available, and make an 
order for banding property to the person be 
thinks entitled This does not conclude the 
right of any man. As tbo real owner may 
proceed against tbc holder of the articles or for 
damages as for conversion, the High Court 
would not interfere. QUEBN-EMPRBSS v, 
TRIDHOVAN MANEKCHAND, 9 B. 131. [F** 

ll Cr. L.J. 153*4 Ind. Cas, 1028*5 L. 
B.R. 131,12 Cr. L J. 400=11 Ind. Cas. 684* 
96 P,L.R. 1911; R., 19 B. G68, 35 M. 247 = 13 
Cr.L.J. 305*14 lod. Cas. 849 = 22 M.L J. 490 = 
11 M.L-T. Sup. 1*1912M.W.N. 207, 36 M. 397 
*13Cr. L.J 352*14 Ind. Cas. 896*12 M.L. 
T. 1*1912 M.W.N. 459, Rat, Un. Or. 0, 866.J 

(89) —Evidence Act, sj. 25, iS^Stalements 
made lo Police oj^c^rs by accused in self-ezculpa^ 
Hon — Admtssibifuty evidence against the 

accused, —Where ao accused person makes a 
statement to a Police officer, while io bis 
custody, not as a confession of guilt but as a 
self-exoulpatory statement, it comes properly 
within the rule of exclusion, if it amounts to an 
admission of a criminating ciroumstanoe. 
IMPERATBIX V, PANDARINATH, 6 B. 34. [F., 
19 B. 363, 4 Or. L.J. 177*16 P B. 1906*11 P. 
L.R. 1906=P.W.R. 1906, p. 3, 11 Cr. L.J. 153 
*4lDd.Ca3. 1028*5 L-B.R. 131, Bat. Un. 
Or. 0. 488 ; R., 14 B. 260, 19 B. 749, 37 0. 467 
*14 O.W.N. 1U4«11 Cr. L.J. 453*7 Ind. 
Cas. 869*20 M.L.J. 493, 2 O.W.N. 702, 12 
Or. L,J. 60*8Ind. Ceo. 1181*6 N.L.R. 180, 
14 Or. L.J. 252*19 Ind. Cas. 608*6 S.L.R. 
143; Dm 6 Bom. L.R. 312.] 

(39) — Evidence Act, $. 25— Confesswts to 
Policenot to bt proved against maker, but may 
be proved on behalf of co-accused - Separate trial. 

—S* 25 only nrovides that no confession made 
to a Police officer shall bo proved as against a 
person accused of any offence. It does not 
preclude the Counsel for one accused person, 
on his client’e behalf, asking questions to prove 


Coo/e55/o0—continued, 

~**~2.~CoDfesBioDs made to Police Officers 
^concluded, 

a confessioD made to tbe police by another 
accused person, tried jointly with him ; such a 
coufessioQ. is not to be treated or received as 
j evidence against the person making it, but 
simply as evidence on behalf of the other. The 
Judge should instruct the jury accordingly. 
Unless the law were ao, the accused person on 
trial with the confessing party might* be con* 
siderably prejudiced by tbe exclusion of that 
evidence. Although it may be difficult for a 
jury to give tbe co-accused tbo benefit of such 
evidence and not to permit it to prejudice their 
minds against tbe confessing party, the Court 
is not to presume that the jury will disobey tbe 
directions of the Judge (whose duty is to 
instruct them as to tbe law), when be tells 
them, as be should do, tbal tbe coufession 
mado to a Police officer is not to be treated as 
evidence against the accused who made it, 
That accused would have tbe protection of tbe 
direction,, whereas, if tbe confession were 
wholly excluded, tbe co-accused might suffer 
serious injury and would be absolutely helpless. 
The value of the oonfession as a circumstanoe 
in bis favour may be great or small. That is 
a matter to be weighed by tbe jury. [R., 25 
B. 168.} Where a Judge, on perusing the 
depositions before triali perceives that a confes¬ 
sion, made to a Police officer by one of tbe 
accused persons jointly tried, is likely to be 
offered in evidence on behalf of another accused, 
it would be ah important matter for his ooo- 
aideration, whether it would not be desirable 
to direct the jury that the accused persons 
should bo separately tried. IMPERATRIX v, 
PITAMBER JINA, 2 B. 61. [R • 25 B. 168, 12 
Bom. L.R. 899*11 Or, L.J. 690*8 Ind. Cas. 
622.] 

(40J—Crim Pro. Code (1872), s$. 122,193. 346 
— Crim. Pro. Code (1982). $$• 342, 364 —Con/es- 
aions to an investigating officer .—Where the 
accused, being brought up by the police before 
tbe Magistrate, made a statement before bim, 
and on tbo next day tbe same Magistrate 
examined tbe witnesses for tbe prosecution and 
committed tbe accused to tbe Sessiooff, held, 
that tbe statement by the accu^^ed, having been 
made before a Magistrate competent to hold, 
and who was actually then holding, the preli* 
minary enquiry* with a view to committing the 
accused for trial before tbe Sessions, should be 
regarded as falling within s. 193 of the Code of 
1872, or $. 342 of tho Code of 1882, and as such, 
governed by the reservations contained in s, 346 
of tbe Code of 1872. or s. 364 of the Code of 
1882. Empress of India v, Yakhuij khan, 

5 A. 253 = ft.W.N. 1883, 23. [R. 37 C. 467* 
11 Cr. L.J. 453 = 7 Ind. Cas. 359.] 

charged with murder of step son 
Admission of confession by wife to husband 
—Confession by the woman in police custody 
—Confession retracted—Effect— Meaning of 
* offence’—See EVIDENCE ACT, 1872, s. 122, 
10 P.R. 1914, Cr*261 P.L.R. 1914*15 Or. 
L.J. 613=25 Ind. Cas, 526. . 
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<Con/ession—coui\n\icd. 

-S.^Goofes^tons to Uagistrates—Adrulssi* 

billty—Record of GoofeBalooB. 

(1 )—Evidence of confession, koto to be record^ 
ed .—Wbon witnesses deposo to some statemouc 
having been m.ide to them by the accused, iho 
Judge should require each and all ol those 
witnesses, as nearly as pos.'iblo, to give the 
precise words allowed to h.ivo been usej io the 
first person, and should record them in as 
accuraiB English equivalent as bo is able, 
EMnuEss V, Balwant Singh. A.W.N. 1883, 
12 . 

(I)—Co>i/cssioH— Magistrate — Practice ,— 
Magistrates recording confossioDS and thereon 
ordering remand o( tbo persons ^making them, 
should, on all occasions, be most careful to 
ascertain how long such persons have been 
under the iuHuoocc of tho police and, in record- 
lag their reasons tor the remand, should set 
forth all the information they arc able to obtain 
on the sub)ect, EMPRESS v. MadAR, A W.N. 
1885, 59, F.B. 


(31 —Evideyxce Act, $$. 24, 25, 26, 29—Con¬ 
fession to Magistrate before action taken — Grim, 
Pro, Code (1882) • ss, 164, 304* 533*—A confes¬ 
sion was made to the Court, throe weeks beforo 
the oommencemeut of any enquiry and any 
evidence had been taken. The ounfessor stated 
to tho Magistrate that be confessed voluntarily, 
Tbo memorandum required by s. 164, Ccim. Pro. 
Code, 1882, was attached to the confession* Held 
that the oonfession was not excluded by s. 25, 
Evidence Act, and that s. 26, and the latter 
part of s. 29, appear to point to a confa^sion 
such as this being taken cognizance of* Held 
by Stuart, C J,, chat the confession was admis* 
Bible though not taken in tbo manner directed 
by sa, 164 and 304, Crim. Pro, Cole. Held by 
Straight, J., that it whs very doubtful, whether 
the statement, having beeo taken at a wroug 
Btago of the case, was not altogetbor ioadmis- 
sible, but that if that, defect was cured by s. 533» 
the Court would be'italo to bold that the 
acoueod was not prejudiced by the Magistrate’s 
action. Empress v. Baljit, A.W.N. 1883, 
238. [R., A.W.N, 1833, 2430 


(4)—Cfini, Pro, Code, Act Xof 1882, $s, 164 
342. 361.—Sfafentenf of accused-^S. 164 of tbi 
Crim, Pro. Code does not apply to any state 
Dttootofthe accoHed taken by the Magiatratt 
holding the inquiry, S, 342 doea not seem it 
apply to aCatements offered by the accui^ed, bu 
only to answers to questions put by tbo Magis 
trace, A Magistrate may record a statemen' 
of the former kind made at the commoocemeoi 
of tbo inquiry, but be should be very careful ii 
doing so eince it is u>^ually one of confession 
and since the acoused oomos fresh from tb< 
bands of the police. EMPRESS v. CHATTAI 

Singh, A.W.N. 18B4, m . 


r (1882), as, 1Q4, 342, 3G4, 

533—Con/eB5ion fukanbi/commiffin^ Magistrate 
wt signed by accused.—Where statements made 
by the accused persons to the committing Magis¬ 
trate were not signed by them: Held per 

77 


Confession—continued. 

-3.—Confessions to Magistraioa—Admlssr- 

bility—Record of Confossione— continued, 

Stuart, C.J., that the confessions were not 
absolutely madmissil>k\ and it could not be 
said that they cannot bo looked to at all and 
mailo evidence to any cfioct whatever. Per 
Straight, J. —Tho committing Magktrato did 
not follow the dicoctionsol h. 364. by requiring 
tho acoused to sign the statomc'nt>; lUrido by 
them in bis Court ’rais bo ought to have 
done, .lud his failuco in that rospeet r^'iiclorod 
them inadmi.^vitlc in tho So^-sion^i Court until 
the defect had been cured in manner piovided 
by s. 533. The rules laid down in is. 304 should 
be strictly observed, aiul tboy arc applicable 
aliko to confessions taken bvforu enquiry or trial 
unders. 1C4, arid examinations of accU'-nd under 
s- 342. EmpressV. CiAjADifAR. A.W.N. 1883, 
24S. 

(C)—Crim. Pro, Code, Jet X of 1882,53 364, 
533— Ccnfession—No signature of accused — 
^dnns6ib:fi/j;/.—Where a KlagisUHte, who took 
down the ooufcdsion of tbo accused ostcusibly 
under s. 364 of the Crim. Pro. Code, did not 
take the signature of tho accused, but. gave 
evidoucc iu ibo Sessions Court as to the 
gouuii*eQess of the confession, held that s. 533 
of tho Crim. Pc>. Code, applied and that tbo 
coufessiou was admi'^fiblc in evidence. QUEEN- 
E.MPRBSSV. CIIEDDA, A W.N. 1896, 161. 

(7) — of confession reduced to 

writing by a Magistrate—Proof of, —Where a 
docuoiciit oout lining a coDfession is pigcied by 
the accused or owned by him to be correct, it 
cannot bo rojected simply by reason of its not 
being attested by the accused or by the Magis¬ 
trate. or of tbero being no ortilloaCo or memo¬ 
randum, or of questions and answers not being 
recorded, when the examination had been taken 
iu the form of quebti ms and answers. But, if 
tbo docutnent le uot signed by the liccuBcd or 
owned by him to be correct after it was shown 
or read over to him, tho document may not be 
relevant against him* but might bo uaed under 
s. 159. Evidence Act, to refresh the Magistrate’s 
memory regarding the statement of the accused. 
Absence of formalities, effect of» —Whero the 
confession of an accused was reducod to writing 
by a Magistrate in acoordance with tbo pro¬ 
visions of 9S. 122 and 364, Crico. Pro. Code, the 
absonco of the formalities proscribed by the 
sections was hold to be matters whiob Hllected 
tho weight and tbo value of the documont as 
evidence, and not valid objections to its rele¬ 
vancy as an admission by the accused. SherB 
SiNOHv. EMPRESS. 21 P.R, 18M, Cr. [iJ,, 
52 P.R. 1887, Cc., 54 P.R., 1887, Cr.] 

(8) —Crm. Pro, Cede, Act V of 1698, s. 364 
—Statement of accused^Cef tificale of statement 
— Court's handwriting. —It is suffioieot if the 
certificate attesting the atatement of an accused 
person, under s. 364 of the Crim. Fro. Code, is 
Bigoed by the presiding officer of tbo Court* 
The whole of it need not be in the Court’s 
handwriting. EMPRESS v, RIAZ ALI, A.V.N* 
1900» 203* (8 W.R. Or* 65, F.) 
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Confession —continuedi 

-3.—ConfeeeioDS to Magistrates—AdmUsi- 

bility- Record of Coofessions— conti7iued> 

(9j — C( nhiisions to ?.fngis(rale — Confession 
tnk(7i Ij/ MarfistraU other than the one invesii- 
g'^ling (he case — Certificate of Maoislrnte — 
CriJH. Pro. Code {1^7'2), s. 122.—S. 122 of the 
Code of Criminal Procedure, which requires a 
Magistrate to certify on a confesMon his belief 
that it \va» voluntarily made, does not apply to 
the case of a coiifessioo takcu by a Magistrate 
who is actually investigating the case and oxa- 
mining the witnesses preparatory to commit^ 
inent, but to a case whore some other JIagmtralo 
takes a confession and forwards it to ihe^Iagis*' 
irate by whom the case enquired into or 
tried. QUKKN v. JETOO. 23 W.R. Cr. 16. 

(10) —Con/essi(»i5 to Magistrate — Statement 
7nade to Magist7a(c—Crim. Pro. Code (I 86 l)« 
s. 109.—It iri only when properly made to the 
Magistrate that the confessi^o c^n he used as 
evidencQ against the prisoner. The mere 
standing by of the Magistrate when the con¬ 
fession is being made to the police is not 
suflicient. QUEEN v. DOMUN Kahar, 12 W. 
R. Cr. 82. 

(11) — Irregular recordvig of confession —.Id- 
vvssibility^Criin. Pro. Code (1682), 3 . 633.— 
The point upon which evidence is to bo takon 
under s. 533. Crim. Pro. Code. 1882, is that 
the accused duly made tbo statemeot recorded 
under s. 164 or 361, as tbo case may be. (i.e»), 
that tbo accused did actually make the state- 
ment recorded as bis statement. It seems 
suSTicicnt to show that tbo statement or 
ozaminatioQ recorded, tbougb not in exact 
conformity with tbo provisions of 8 . 164, or 
364, Crim. Pro. Code, docs accurately represent 
in substance the statement of the accused 
person. If no error injurious to the accused in 
bU dclooce in the merits is disclosod tbo docu¬ 
ment becomes admissiblo. subject to all just 
ozeept’ODS as to its admissibility under the 
Evidence Act, except one under s. 91. BUTA v. 
EMPRESS. 31 P.R. 1887, Cr. [P., 7 P.R. 1899, 
Cr.] 

(121— Irregular recording of confession — 
Admissibility. —Confession in the recording of 
which all the formalities required by law were 
negleoted are inadmissible in evidence in re 
MaNNU TamULI. 2 J.O, 19. 

(13) —Irregular recording of confession — 

in evidence.—A confession not 
recorded acording to the provisions of Aot X of 
2872, s. 346, is inadmissible in evidence. 
QUEEN V. KALa CHAND PAL, 34 W. R. Ct. 
29; Queen V. chunder bhuttacharjee, 
24 W. R. Cr. 42. [P., 23 B. 221, 228.] 

(14) —Crtm. Pro. Code^ Act X of 1882, ss, 164 
364, 533—Record of confession — Regularily.— 
Where a Magistrate recorded the confession of 
an accused person in English in the narrative 
form, though the confession was made in the 
form of question and answer, and afterwards 
translated it into ihe vernacular to the accused 
who admitted it to be correct, held that there 
was no irregularity in the manner of the record 


Coo/ess/on—continued. 

-3.—ConfeseionB to Magistrates—Admissi¬ 
bility—Record of CoUfessions— 

so as to render the confession inadmissible. 
QUEEN-EMPRRSS V. ANTA, A.W N. 1892, 60. 
[R.. 21 B. 495.] 

(15)—Crn>i. Pro, Code, AefX of 1SS2, ss. 164* 
3G4—Couf€ssio7i—Record—Legality,—A M'^gis- 
tratc recorded the confession of the accused .in 
bis private bouse on a close holiday. Since be 
could not get the service of any one to write 
Hindustaui, he recorded tbo confession in 
Engliah, translated it in Urdu to tbo accused 
who admitted it lo be correct, Kach of the ac¬ 
cused was also O'camined as (o the voluntary 
and uninfluenced character of Ibo confes^^ion, 
Held that the confe.ssion was properly recorded 
in accordance with the provisioLS of ss. 1C4 and 
3 G 4 of the Crim. Pro. Code, and that it was ad¬ 
missible in evidence* QUEEN-EMPRESS v. B.A 
Channa, A.W.N. 1891, 55. [P., 21 B. 496.] 

(1C)—Crint. Pro. Code, Act XXV of 1861| 

14\)—Magistrate—Making of confession to one 
not having ;wrtsdic/ion— Practice. —The word 
“ Magistrate in s. 149 of the Crim. Pro. Code^ 
means auy Magistrate and not merely “ the 
Magistrate having jurisdiction.'' It ie not 
generally desirable, however, that a prisoner 
should be taken for confession before a Magis* 
trate not having jurisdiction to try him, hut 
such a confession is legally admissible 
duly proved. REG. v. VAHALA JBTHA, 7 B.H. 
C* Cr. 56. [R., 10 B.H*C. 166, Rat. Un. Cr. C. 
254, 468.] 

(17) —To Magistrates—Crim. Pro. Code.s. 163 
—Evidence Act. s. 24 .—Where a Magistrate 
told the accused, that, if be made a full confes¬ 
sion in regard to certain property bo was charg¬ 
ed with having stolen, the Court would tnke tbia 
into consideration io awarding puuishmeat, 
and the accused then confessed, relying on the 
above mentioned promise, held that, h'Wing re¬ 
gard to 8 . 163, Crim* Pro* Code, 1882, aud to 
8 . 24 of the Evidence Act, the confession could 
not be admitted as evidence against the accused, 

queen-emrress V. No A Vaw Lon, l,B.R, 
1872—1892, 289. (10 C. 775, P ) 

(18) —Evidettce Act. s 21— by Magis^ 

accused persons were sent before 
a Magistrate to have their statements or confes¬ 
sions recorded. They were warned by the 
Magistrate, before they made their statements, 
** not to expect any advantage or disadvantage, 
therefrom.'’ Pleld^ that the coofessioDS made by 
the accused after this wnruiog had been given 
to them were entirely inadmissible in evidence. 
EMPERORV. BasORA, A.W.N. 1906. 75-3 Cr* 
L J. 324. 

(19) —S. 150 of Act XXV of 1861 is. 27, Evi¬ 
dence Act)—Confessioji not ynads in the presence 
of Magistrate, when admissible. —In order to 
render a confession not made in the presence of 
a Magistrate admissible in evidence, the fact 
discovered by it must be one which, of its own 
force, independently of the confession, would 
be admissible in evidence, In re CHODA 
ACHAHNA, 2 Weir 73S»3 U.H.C. 318. 
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Confession —ooDtioued, 

—3*—ConfessioDS to Magistrates—Admissl* 
blllty—Record of Confcsslous— 

(20)— ConA'^siott— Cu$todt/of 

police—Prnctxce —The omission of tbo M igis- 
trato before whom a coofessiou is made, to 
record the circumstanco that the accused was 
not then iu the custody of the poiico cannot 
invalid ito tbo oouiessioo. The Sessions Judge, 
to whom the ciso is commiiieJ, may, if ho 
thought it necessary* call for evidence to satisfy 
himself, that the confodSiou was voluntarily 
made. Lire BouKU, Rat. Un Cr. C. 534 = Cr. 
Rg. 3 of 1891. 


Con/ess/on—continued. 

—3 —Confesaions to Magistrates—Admiasi- 
bilily—Record of Confeasioas—continued. 

British Indian Courts, of a confession made by 
a person, while in police custody, to a Magis- 
trato in England or in a foft-ign country, docs 
not appear lo have been intended by ibo feebion, 
A confession made by a prisoner,while in police 
custody, to a first clays MtgisirUe in tbo 
Native State of Muli in Kaihiawar, and duly 
recorded by him in the manner provided l)y ihe 
Crim. Pro. Code, 18S2. was Jidti admissible in 
evidence under s 2G. Ql’ioEN Kmpukss v, 
NAGLA Kala, 22 B 233. IF . U\t. Un Cr. C. 


{'2[)—Before Magistrate of a Native State — 
Admissibility of, as evidence in trial in British 
Lidia—Evidence ActyS. 2G.—A confession mudo 
by a prisoner voluntarily before a Magistrate in 
a Native territory and recorded by biro, under 
By 164 of tbo Code of Criminal Procedure, is 
admissible in ovidenco in a trial in British 
India, although such confession was subsc* 
quently retracted in the Courts of tbo enmroit- 
ting Magistrate and of Session, BHOLA v. 
Kino-EmperoR, 8 P.R. 1907, Cr. = 33 P.W.R. 
1907 = 46 P.L.R. 1908 = 6 Cr. L.J. 377. (12 A. 
695, 22 B. 235, R.) [F., 7 P.W.R, 1909, Cr.) 


f22 )—Made to the Magistrate oj a Native State 
and written down by his Alunshi—Admissibility 
oft in British Courts—Irregularityy if can be 
cured —Crim. Pro. Code (l89bl, ss. 164, 364 
and 633—A't;;dence Act (1872}, s. 26.—A confes¬ 
sion made to a Magistrate in a Native State is 
admiEsiblo in evidence in a trial in British 
India, if it is duly recorded in proceedings 
uoder, and in the manner required by tbo Code 
of Oriminal Procedure. Such a confession is 
none the less admissible merely because tbe pro¬ 
visions of tbe Code have not been iu every res¬ 
pect strictly observed, provided that the accused 
< ^b®teby been prejudiced on the merits 
of the case, and tbat the fact that the accused 
made tbe Btatcment is proved by evidence, Tbe 
mere fact that tbe statement was actually 
v^ittcn, not by the Magistrate himself, but by 
tbe Munshi, does not in any way injure the 
accuBcd as to his defence on the merits. But 
1 must be admitted tbat a confession so re¬ 
corded js not entitled to tbe same weight as a 
confeaeion recorded by a British Magistrate in 
strict compliance with tbe terms of tbe Code, 
and Courts should certainly hesitate to convict 
e accused upon such a confession standing 
alone. Although tbo terms of as. 164 and 364, 
Unm. ‘[^•Code, are to be strictly observed, 
^.e., oy tbe Magistrate actually taking down the 
MDfesG.on h.mBelf. aueb a defect can bo cured 
by examining tbe Magistrate as pn.vided for in 
P KING EMPEROK. 2 

(8 P li 'l907. C° : - 

26-Con<M.sion mada 
n" 8tate.~Tbe words 

Magistrate ” in s. 26 
Magistrates of a 
British India. 

A limitation which would exclude the use, in 


855, 8 P.K. 1907, Cr. = 33 P W.R.IUOT, Cr. = 16 
P.L.Il. 1908 = 6 Cr. L.J. 377.J 

{24)—Evidence Act^ ss. 71. BO—Conlessiono 
made bc/cre a Judicial Otjicfr in a Native Slate 
— .Inwissibihf.v in Bnttsh Courts. —Person 
charged with daccity in a place partly in the 
Gwalior State and partly in British territory 
made statements to a MagiNtf^ate of tbeOvvulior 
Slate. Each statement bad at tbe foot of it 
tbe following ceriificato in tbe band of tbat 
Magistrate:—! believe that the confession was 
made without coercion or threat and it was 
made in my presence and to my hearing. Tbe 
person making it having hoard it read out to 
him stated it as correct, and tbat it contained 
a full and true account of tbo statement made 
by him. Each statement bore also a mark by 
way of Bignature of tbe person making it. Heldy 
tbat the records mado by ibc Magistrate of the 
confessions were admissible under s 60 of the 
Evidence Act, prcbably under s. 74 of tbat Act, 
and tbat (hero was notbing in law to prevent a 
confession being proved, no matter when or 
where made, against tbo man who mado it, 
provided it was not uuder circumstances which, 
under tbe Courts, would render it inadmissible. 
QUKEN-EMrRESS v. Stjnd.\r SINGH. 12 A. 
593 = A.W.N. 1890, 199. [F., 22 B. 235. G Cr, 

L.J. 377 = 8 PR. 1907 = 46 P.L.R. 1908 = 33 
P.W.R. 1907. Rat, Un. Cr. C, 855.] 

(25)— Crim. Pro. Code (1682), ss. 164, 209, 
342, 356 to 36i—Mode of recording the confess 
sional sla(emeut.—V/here statements are record¬ 
ed by a Magistrato. in the course of an investi¬ 
gation under Chap, XIV of tbo Code, the 
provisions of s. 164 must bo observed. They 
ebould be recorded in tbe manner prescribed for 
recording evidence, and confessions must bo 
recorded in tbe manner provided by s. 363. 
8 s. 355 to 363 relate only to tbe modo of record¬ 
ing tbe statement of witnesses, while 8.364 deals 
with all statements mado by accused persons, 
whether amounting lo confeesionsor not. Tbe 
reason tbat s. 164 provides only for the record¬ 
ing of that class of statements of an accused 
which are or purport to be confessions, is, that 
the section relates to a stage of the case, vie.^ 
tbe Police investigation stage at which state¬ 
ments of the accused, which do not amount to 
oonfessions, and which are elicited by exami- 
DstiOD, are not intended to be obtained. Sa. 209 
and 342» which are the only provisions of the 
Oodeautboriziog the ezamination of (he accused, 
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Con/ess/on—continued. 

_ 3 ,—Confessions to Magistrates—Admissi¬ 
bility—Record of Confessions—continued. 

eleirly shows that the objoot of such examina¬ 
tion is not to obtain criminating stitemonts 
from the accused, but is only to enable him to 
cxpl.iiu circumstances appearing against him. 
It IS, therefore, improper to m-tempt to mate 
an accused person, before any evidence is re- 
quired,coQies3 his guilt and admit facts that may 
go to incriminate him. [R , 20 P.R. 1905 — 51 
P.L.R. 1905 = 2 Ct. L.J 230, -1 N.L.R. 1G3 ] 
Confessions are inadmissible, when tbe append¬ 
ed certificate does not show that they were 
voluntarily made or that tbe Magistrate inquir¬ 
ed whether they were eo made. Stutemcnls 
made by accused persons before the case reached 
tbe stage at which the examination of the 
accused is authorized, if they do not amount to 
confessions, are inadmissiblo. [I'’-. 6 C.WN. 
2-2; D., 13 C.W.N. 197=36 C. 281 = 9 C.L J. 
198 = 5 M L.T. 97 =9 Cr. L.J. 452.] The rule 
laid down in s. 21 of tbe Evidence Act must be 
taken subject to tbe special provision, relating 
to confessions and statements of accused persons, 
enacted in S3. 24. 26 and 86. Evidence Act, and 
63. 104 and 364. Grim. Pro. Code. Under 9. 533. 
Grim. Pro. Code. 1882, when a confoasion or 
other statement of an accused person is duly 
made in accordance with the provision of the 
law. but in iho recording of which those pro¬ 
visions have not been fully complied with, oral 
evidence is admissible to prove that tbe confes- 
aion or other statemoOt was duly made. Tbe 
defect which the section is intended to cure is 
not one of substance but of form only. 
QUEEN-EMI*RESS V. CHUNDER 

OHUCKEBBUTTY, 2 C.W.N. 702. (9 M. 224, 

17 C. 870. 2 B. 643, 1 C.L.R 436, 1 M H. 
C. 199. F.) [fl.. 35 M. 397 = 1912 M.W. 

N. 549=12 M.L.T. 1=14 Ind. Gas. 896 = 13 
Cr. L.J. 352, 35 M. 247 = 13 Cr. L.J. 305 = 14 
Ind. Cas. 849 = 1912 M W.N. 207=22 M.L.J. 
490=11 M.L.T. Sup. 1, 1903 U.B.R. Cr. P.C. 
16. 9 C L.J. 55=10Cr. L.J. 325 = 3 Ind. Cas. 
625, llCr- L.J.235 = 6 Ind. Cas. 101 = 7 A.L. 
J. 468, 1 Ind, Cas. 970.] 

(26)—Con/cssto«s—P>oo/ — Record of Prac- 
ticc —Tbe Courts, being well aware of the safe¬ 
guards with which the law expressly surrounds 
the action of the police, are bound to approach 
oonfe.ssioDS in tbe same spirit as the Legisla- 
ture, and to remember that the intended sa e- 
cufttds would boconao littlo better tb^^n pitialls* 
The practice of taking prisoners before Magis¬ 
trates not having jurisdiction m the case, for 
tbe purpose of getting confessions, is not 
generally desirable. It is still more objection¬ 
able to send prisoners before different Magis¬ 
trates. each of whom would have imperfect 
knowledge of the mater from only taking one 
or two examinations. QUEEN-EMPRESS v. 
RBVDBAI,«Bftt. Un. Cr. C. 2S4. 

( 2 'J)—Confession—Proof — Procfice.—Where 
an accused makes a confession before one 
Magistrate and again confesses before the com¬ 
mitting Magistrate, it is not open to the latter 


Confession ^continaed. 

3.—CoofessionB to UagistrateS'^AdniiBBi* 

bilit;—Record of CoDfesaioDS—continued* 

to read to the accused bis statemeot before the 
former Magistrate and to ask him if it was true; 
in such cases, it is very desirable ts test tbe 
value of statemcots made oa different occasioQS 
by taking them fully and in detail, and Eceing 
in what respects they t^gree and in what parti¬ 
culars they differ. QuEEN-EMPRESS v» 
Chintaman, Rat. Oo. Cr. C. 153. 

(28) — Crivi, Pro. Code, s. 164—Record of 
confession by madistrate — Irregularity.— A 
Magistrate vv ho recorded, under s. 1G4, Grim- 
Pro. Code, tbe confession of the accused instead 
of first satisfying himself that tbe accused, was 
about to make confession voluntarily, recorded 
the confession and then, at tbe end of it, put ona 
comprehensive questioa as to tho nature of tbe 
confession : Held that tbe Magistrate bad not 
complied with tbe provision of 8« 164, Crim» 
Pro. Code, which clearly denotes that the 
Magistrate should not proceed to record any con* 
fc.ssion unless ho first had reason to believe that 
tbe person was about to mako it voluntarily* 
and that be ebould, therefore have, begun 
by enquiring into that point. QUBEN-EM* 
PRESS V. APPA bin BaPU, 1 Bom. L.R. 357. 

(29) —Crim. Pro. Code (1898), B. 164 (3)— 
Confession—Record of co7%fession.—The word, 

^ record,’ id s. 164, ol. (3) of the Code, must 
necessarily mean “makiog a part of ^dicial 
record,” and not merely writing out. 

ROR V. KADAR GHULAU MaHMAD, 8 Bom* L. 
R, 950=5 Cr.L.J, 4. 

(30) —Crim. Pro. Code, ss. 161. 533—Con/<?s- 
$ion 7 }iadein Marathi rrcorJed in Eughsk.^-H 
Magislraie, in recording a confession, put ques¬ 
tion to tbe accused in Marathi, and tbe accused 
gave hie answers in Marathi ; but tbe Magis¬ 
trate recorded the statement in English, It 
appeared that the answers were correctly record¬ 
ed, that, after tbe examination was coocludcd, 
tho lilagistrato read it out sentence by sentence 
and tbo Sheristadar translated it into Maraf/it 
and tho accueed then admitted it was correct. 
Held, that, having regard to the provisions of 
8. 633, Crim* Pro. Code, tbo statement was ad¬ 
missible in evidence, and tbe error did not pre¬ 
judice tbe accused as to bis defence on tbe 
merits. EMPEROR v. PHILIP JUZE FER¬ 
NAND. 4 Bom. Ki.R. 785. 

(31) — Evidence Act, s. Confession^ Otnis- 

sion to observe the forvialiticsprescribed bj/ ss. 122 
and 346, Crtin. Pro. Code (IbTif,—A confession 
does not become unworthy of consideration, 
merely because tbo memoranda required by 
law to be attached thereto, have not teen writ¬ 
ten in tbe exact form prescribed. EMPRESS 
OF INDIA V. BHALRON SlNGH, 3 A. 338. [R*, 
23 B. 221.] 

(32) —A/ngtsfrnfe hiviself to record. —The re¬ 
cording of confessions should be made by 
Magistrates with their own bands* CRIMINAL 
Circular Memo, No* 7 of 1873, 20 W.R. Cr# 
Cir. 7. 
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Coa/esslon—continued. 


Confession —continued. 


3 —ConfeMionsto Magistratea—Admia&I--3.—Confessions to Magistrates—Admissi¬ 

bility—Record of Confessions—bility—Record of Coufessioos— 


(33) —Crim, Pro. Codfi (1972), S 5 . 122 nnd 

346—Pccordi »3 of con/ession—O^ni^sion to talc 
it in ivriii7ig irith requitci forinalUiiS. —An 
omission by a M igistmto to take a confession in 
writing with tbe fornialitie.s pre<.?ribpd bv 
8 . 346. although irregahir, docs not make tho 
coufessioub absolutely ia vdmis^iblo in ovidenco. 
If necessary, ovidonce might be taken to show 
that such a confession b id bee'n duly rocerdod. 
EMPHESS V RAMANJIVVA, 2 M. 5^2 Wclr 
123. [P., 4 B. 15. 23 B. 221.] 

(34) — Record of frctlji vtade^Dc^ 

fectivc recordvig o/con/cssions.—A confession 
freely made to a Magistrate and recorded under 
s. 164 is admissible in evidence. It would not 
become inadmissible, if ibe Magistrate thought 
proper, or it it so happened that ho was the 
only Magistrate, to take the case and commit 
it to the Se:“flions Court. A confes'^ion, although 
it is not properly recorded, because the Maeis* 
tratd has not signed the record as welt ns the 
verificatioD as required by law. is admissible in 
evidence, on the evidence of the Migistrnto. 
The Code of 180s bns placed both tbo siacemcot 
of an accused reenrded iu an investigation and 
during a judicial inquiry oo tbe same h otiog, 
in regard to the means of prrvidiug a remedy 
for a defect in recording such a statomcot. 
Empress v. Lall Sheikh, 3 C.W N. 387. 


(35) —of con/€ssic?i— 4 dniis 5 i 6 i/if?/ 
of U7irecordcd confession —Crim, Pro, Code 
(169S}» 5 . 1G4.—“S, 1G4 of tbo Crim. Pro. Code 
requires that a confession made to a Magistrate 
in the course of an investigation shall be record¬ 
ed in a particular mann^^ri and that, if not so 
recorded, no ovidonce of it can be received. 
NoA Ta Pev V. KiNG EMPRROK, 2 L.B.R. 
19. (17 0. 8G2. F.), 

(36) —Rrcorrtini; of confession—Irrfgulnritjj— 
Admissibility of unrecorded confe$sio7i —The 
^eential cequiremeots of s. 161. Crim- Pro. 
Code, are that the Magistrate should, before 
recording the confession, question the accused, 
and, upon so questioning him. form the belief 
that the confession to be recorded is made 
voluntarily, and that the record made by the 
Magistrate should contain a full and true 
Mcount of tbe statement made by the accused. 
Ii» in tbe case of a confessioa purporting to bo 
recorded under 8 . 164, it is found that any of 
the provisions of that seotion are not complied 
with, the point on which 8.633 requires the 
uourt to take evidence ie, wbotber the confes- 
B»on was made in accordance with tbe impera¬ 
tive rcquiremeotB of a. 164. Under 8 . 533, even 
oral evidence of the terms of tbe confession 
would 00 admissible, bub tbe eootion does not 
apply to a confession made to a Magistrate and 

nga wb v. 

kinq-empbeor, a L.br. sit, 

i^V—Becording of^By Uagistrati$.-k con¬ 
fession to a Magistrate before the Magisterial 
enquiry commenced consiatsdet two portione, 


in ODO of which Ihcro vvur? a note which certiGod 
tfajit the statement above recorded was read 
over to, .and .admitted ly. the accused to bo 
correct, but wnt- n t Mgni'd by him- The other 
portion contained a dilleruit account wherein 
the accused denied hi:^ quilt. Tlio entire st Uo- 
ment centaicied a cfrtilH’silo and vvh> in ac cord- 
auco with s. 304. Crim. Pro. Code. 18b2. Held, 
that tbe first porii< n wa.s admis-ihle in evidence, 
subject to all just exceptions under 21, Evi¬ 
dence Act, or (jtbcrwi>o, as an accurate record 
of a stalcniciit made by an accused person 
I before ihit Migistratn. if tbe M^giftralo should 
depose I hat iho record wa«? a statement recorded 
by him and admitted by tbo accused to i>c cor¬ 
rect and ihat tbo absence of the signature of tbo 
accused from ibo record w\5i no bar to its 
reception. NADIU v. EMPUKSS, 36 P.R 1887, 
Cr.. F.B. 

I 138 )—Mode cf (olxinq cvide^ice of a confession, 

j —A Judge, in laUitig down the ovidetjce of a 
I witncsi^ to a confcj^ftion, alleged lo have been 
. m.ido by an accused person, sbuuld insi'-t upon 
the wiincs^ stating tbo actual words u>ed by 
the acen.^^'d ; the witntj-s's idea of tbe import 
, of those worJs no; being sufficient. NawAB 
i Bihl V EMPRESS, 22 P.R. S885, Cr 

k 

(39) — Duly recorded confession, token could 
6** rejcctiii ^—A nonfe^^sion duly recorded under 
s. )G4. Crim. Pro. Code, may bo liable to bo 
rejorted under s. 2i, Evidence Act, if any 
; ground of exclusion spcciGcd in tbe secCioo is 
made to appear, although, at tbo time of re- 
' cord, it appeared to bo a voluntary confession. 
The fact cf its being voluntarily made is a 
circumstance to be taken into account, of which 
tbe accused may bo reasonably exptofed to give 
a satisfactory expIauatioDt Um v. EMPRESS. 
51 P R. 1887. Cf. 

(iO)^Priso»<r sent to Maejistrate for record¬ 
ing his confersjon^Corroboraiion, —A confes¬ 
sion made by a prisoner, who is sent before a 
Magistrate by the polico only for tbe purpose 
of having it recorded. diBers hltJe from n con- 
feseioD made to tbe police. Whero suoh a con¬ 
fession was retracted at the preliminary enquiry 
and was uncorroborated, a conviction could not 
bosustaiued. CROWN v. PAIRBE. 21 P.R. 1869, 
Cr. [R., 16 P.R. 1903, Not Apvl : 10 Cr. L J. 
584-4lnd.Cas.429=-24 P.W.R,1909. Cr.5=153 
P.L E. 1909.] 

(41) —Record of—In form of question and 
ansviet^Evidence Act, s. 80.—So far ae s. 80, 
Evidence Act, is concerned, the Court is bound 
to make tbe presumptions specified in that 
section in respect of the document purporting to 
be a oDDfessioo of tbe accused. The fact that 
questions are put to an accused person making 
a confession does not render that confession in¬ 
admissible on tbe ground that it was not duly 
taken. Tbe Court has full power to consider 
whether the questions are suofa as may properly 
be pot to the accused in tbe circumstanoeB, 
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Con/e5s/on—continued. 

-3 —Confessions to Magistrates —AdmisBi- 

bility —Record of Coofesstons— 

and foeJC'tIudo it from consideration, if it is of 
opinion tb\t the questions are itnrr^psr* SAN 
Baw V. CaoWN. IL B.R. 310. F.B. 

(12)—4Vcc;essi/y for accurate report o/—7n- 
for>n<xtio}i leading to discou^ry,—Where two 
persons are being tried, ic is not a proper course 
to allow a witnesi co say '* they said this/* or 
"tbeys^id that/’ It is not at all likely that 
both the persons should speak at onco, and it 
is the right of each of them to h we the witness 
required to depose as nearly as possible tc the 
exact words be individually used. Where a 
statement is being detailed by a constable as 
having been made by an accused in consequence 
of which he discovered a certain fact or certain 
facts, the strictest precision should bo enjoined 
on the witness, so that there may be no room 
for mistake or inlsunderstar^ding. Kha HTjAW 
V. King.EMI^KROR, 4 L B R. 116 = 7 Cr.L J 
82. 

(43)— Police tntproperiv inducino accused to 
confess—Ezayninaiton of accused 6i/ Magistrate 
with respect to co«/es.$ioH —Oo;cc^ of tza- 
7ninatto}i — Crivi, Pro. Code (i898i, s$. 287, 
342—Accused pointing out places iohere offence 
was covi}nill<d-“No discovery — Evidence as (o 
it inadmissible—ICoidcnce Act (I of 1872), ss, 24, 
25 and 27« —Where an accused person was 
induced by tbo police to make a confession of 
having tikon part in the commission of an 
oSoQce, and the committing Magistrate admit¬ 
ted it in ovidonce and examined the accused 
with respect to it and tbo accused admitted 
it. Held, that tbo accused being examined 
about a confesBion which was not admissible in 
evidence,'tbo questions and the answers to them 
could not be said to bo duly recorded, as the 
questions werosuoh as were not allowed by th-) 
law to be put, and that the answers to those 
questions were not admissible in evidence 
against the accused. Bcld^ also, the confession 
being admitted in evidence through the medium 
of those answers, the confession was inadmissi¬ 
ble in evidence. The examination of an 
accused person under s. 342, Crim. Pro. Code, 
duly recorded by or before the committing 
Llagistrate, can be tendered by the prosecutor, 
and read as evidence, under s. 287, Crim. Pro. 
Code. The examination of an accused person 
ia for the purpose of enabling him to explain 
any oiroumstanoea appearing in evidence against 
him, and not for the purpose of Btling up a gap 
for the prosecution, Remarks made on the 
effect of an accused's pointing out to the police 
the places where certain aots were committed. 
Where a oonfession was held, by the Court 
below, to be corroborated by the accused having 
pointed out to the police the places where cer¬ 
tain acts were committed: Held, that evidence 
regarding it was not admissible, under s. 27 of 
the Evidence Act, because no fact was discovered 
in ooDsequenoe of the information given by the 
accused. Tbe faot that a discovery was made 
in ooDBequenoe of information received by the 
police from an accused person is admissible, 


Co/?/es5f oo—continued, 

-3.—Confessions to Magistrates—Admissi¬ 
bility—Record of Coofessioua— continued. 

and so much of tbe inform\tion given by the 
accused, as lol to such discovery, would bo 
admissible. But a statement by the accused to 
tbe police that certain property had bean stolen 
would not bo admissible, as such statement is 
not connected directly with tbe discovery, where 
there is nothing else to connect the property 
discovered with the offence. GaUNG Gyi v. 
KlNG-BMPRftOR, 4 L,B.R. 244 = 8 Or. L J. 62 
= 14 Bur. L R. 233. 

(44) — Irregularity in recording confession — 
Admissibility A confession, which bad the 
certiffcite required by s. 122, Criui. Pro Code, 
duly attached, and which was signed by tbe 
accused, but which was not recorded in the 
manner prescribed by s. 34G, Gcicn. Pro. Code* 
nor certified tbit it containod in full tbe state¬ 
ment made by tbe accused, though it contained 
a statement by the accused that it bad been 
correctly recordod. was held to be admissible 
in evidence and to be proved by its production. 
AHMED Din V. Emdress, 20 P R. 1881, Cc. 

(45) — Bfj accused persons-^Duiy of Magistrate 
—Crim. Pro. Code (1898). s$. 164, 364.—When 
a prisoner is brought before » Magistrate to 
make a confession, it is the duty of the Magis* 
trate to question him with a view to discover 
whether he confesses voluntarily and this 
questioning must be in pursuance of a real 
endeavour co fiud out the object of it. Unless 
the Magistrate has made a real and substiotial 
enquiry as to the voluntary nature of a confes¬ 
sion, a confession even before him is inadmis¬ 
sible in evidence. ANANDA CHANDRA SEN v. 
Paubati Nath SEN, 4Cr. L.J. 198 = 3 L.B. 
R,173, 

(46) —Confession by prisoner’-Atfeslalion^ 
Magistrate's powers—Crim, Pro, Code (1872), 
ss. 324, 346 .—Tbe record of confession, upon 
which a prisoner is coovicled* need not be attest¬ 
ed by the Magistrate, trying the accused, as 
required by s. 346 of the Crim* Pro. Code (of 
1872). It is not even necessary for tbe Magis¬ 
trate to record any “confession/’ since he is 
competent, on the admission of tbe prisoner, 
to sentence him without any further record 
la. 324) In the matter of CHUMMAN SHAH, 
3C. 756 = 2 C.L.R. 317. 

(47) —Crim. Pro, Code (1372), $$, 122, 346— 

Defective confession—Adsnissibilily of secondary 
evidence,—The defect of a prisoner’s confession 
not having been recorded according to s. 346 cf 
tbe Crim. Pro. Code (of 1872) could not be 
cured by tbe evidence of the recording officer 
that tbe confession was actually made. Tbe 
express provision made to meet the case of an 
imperfect record of examination of a prisoner, 
in the course of a preliminary enquiry, cannot 
be made applicable to tbe case of an imperfect 
record of a confession. EMPRESS v. ManOO 
Tamoolee, 4 C 696*4 C L.R. 137 = 2 Shome 
L.R. Cr. 19. (10 B.H.G. 166, P.B., F.) [R- 

6 C.L.R. 238, U B.R 1892—1896, Vol. 1, 16; 
Cone., 6 C.L.R, 289 ; D., 5 0. 954.] 
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Con/e$5/on^coDtiDuod. 

—^S.'-CoDfesaions to Magistrates^AdmUsL 
bility—Record of ConfecBlooB— 


Confess/on ^—continued. 

-3 —Confessiona to Magietratea—Adraisei- 

bility — Record of Confessions—con^mufc2. 


(48)—iJecord o/con/ession —Cri»i. Pro. Code 
(X of 1872)* S3. 122* 193, 346.—S. 122 of the 
Crim. Pro. Code (of 1872) cootemplates and 
provides (or cases in which coofessions are re> 
corded by a Magistrate other than the one by 
whom tbe case is enquired into or tried. [D,. 5 
C. 958.] A confession recorded by a Magistrate, 
having jurisdiction, is to be treated as an 
examination under s. 193 of tbe Cnm. Pro. 
Code (of lS7'2j, ootwubsianding that tbe pci* 
soner may have been brought before tbe Magis¬ 
trate before the conclusion of tbe Police lu- 
vesCigatioD. The provisions of the last para¬ 
graph of s. 3AG of the Crim. Pro. Code apply 
to suoh a confessiorj. EMPRESS v. AnuNTRAM 
SlNOHf S G. 954»6 C.L R. 297 = 3 Shonie L.R. 
Cp. 29. (4 C. 696, D.) iDeclired Obsolete, 11 

Cr. L J. 453 = 7 Ind. Cas. 350 = 37 C. 4G7 ; h\, 
5 A. 253 = 2 A.W.N. 1882. 25; fl., 3 C.W N. 
387, U B R. 1892—1896, Vol, I, 16 Rat. Un. 
Cr. C. 254.] 


(49 )—Defective confession—Cure of defect^ , 
liicord of evidence by Sesnons Judge^Crim. 
Pro> Cede (X of 1872). $s. 122 end 346— Deposi- \ 
tion by recording Magisirafe before commiUuig I 
Magistrate—Evidence in Sessions Court .—Tho ; 
detect of a confession recorded by a Magistrate 
under s, 122 of the Crim. Pro. Code, wbo omu- 
ted to record tbe certificate required by 346. 
can be cured, if at all, only on the Sessions 
Judge taking evidence that the accused made 
the statement. A deporsiiion by the Magistrate, 
wbo recorded a defective confession, made 
before tbu committing Magistrate to (bo cQect 
that tbe accused did make the statement will 
not be evidence of tbe fact iu tbe Sessions 
Court: except where the recording Magistreto’s 
pre^'CQco at tbe Sessions Court cannot bo obtain¬ 
ed without unreasonable delay or expense, the 
Sessions Judge himself must examine tho 
recording Magistrate. NOSHAI MlSTRI v. 
Empress, s C. 9SB = 6 C,L.R. 353. 


(60)—Jlrccr<2 of confession of nccutcd ii 
^iarrative form—Effect of the error on acfmtfsi 
bility in evidence — Crim. Pro. Code {Act Xo 
1872), $. 346—is A memorandum .—Thi 
fact of the coDfession of ao accused porsor 
having been recorded in a narrativo form, anc 
not in the form of queetiona and answers a: 
required by s. 346 of the Code, would not aSoc 
its admiBBibility in evidenco. if tbe accused bar 
not been prejudiced by the error. In the maftei 
of the petition of MUNSHI SHEIKH : EMPRES5 
V. MuNSHi Sheikh, 8 C. 616 = 4 Shome L.R 
281. (8 0. 618, Note = l C.L.R. 1, It.) [It. 
23 B, 221, 4 Bom, L.R, 796,] 


would be the ca^^o as regards a confession taken, 
under s. 36 4, while tho caso was being heard be¬ 
fore tho JIagjstrate, and recorded in a narrativo 
form. [«., 21 B 195. U.B R. 1897 -1901. 
Vol. I, 47. 4 Bom. L R. 785] It is not ncoes- 
sary that an Englii^b incin rruiduin as required 
by s 364, pava. 3, should bo made in respect of a 
confession under s. 161* l^’RKOO MAFITO v. 
P:mi*RESS, 14 C 539. fF., 10 Cr. LJ. 325 = 3 
Ind. Cas. G25 = 9 C L.J. 55.] 

(52)— Statement recorded by MagiUrate— 
Adnussibilxty in evidence-^Induccnieni to confess 
—Evidence Act^ $. 21.—A statement by au 
accused recorded by a Magistrate, after a verbal 
warrung from the Migistrate to the accused to 
the cffoct that what bo (tho accused) was going 
to say would be cvidceco against him and that 
he must rpeak the truth, wa.s hold inadmissible 
in evidence, such warning being calculated to 
bold out HU inducement to tbe accused to con* 
f 08 S. QUEEN KMlMtESS v. UZBE, 10 C 773. 
[fi , L B R. 1872-1892. 289,]. 

(51)— Crim. Pro. Code, $s. 164, 364, 533— 
Appluabilitff to Police in iofnt of Calcutta^ 
S(a!cment$ made by accused i7t custody of Police 
recorded bv a MngistiOte—Irregular recording 
—Admissibility. —Chapter XIV of tbe Crim 
Pro. Code, except a. 155. does not apply to tbo 
PoHcq iu tho town of Calcutta. Thereforoi 
neither s. IGA, nor, as a necessary conscquonco* 
6. 361 or 8. 533 applies to a statement made by 
a person in custody, to aMsgistrato in Calcutta, 
in tbo course of an iovestigation, made by tbo 
Polico in tbo town of Calcutta, into the circum¬ 
stances of a crime committed in Calcutta. Where 
a statement of tbo kind mentioned above was 
recorded by a !^Iagistrato, wbilo tbn accused was 
in tbe custody of tbo pciico, iu English, tho 
accused, wbo spoke and understood English, 
sometimes answering in Engush and sometimes 
in Bengali, held, that tbe statement wasadmie** 
Bible, OQ the evidenco of tbo Magistrate, under 
S3. 21 and 26 of tbo Evidence Act. 21 B, 

495]. Obtfer;—Tbe provisions of s, 164, read 
with s. 364 of the Code, would not be complied 
with, when answers are made by an accused 
person in one language and written down in 
anotber, unless it is shown Ibat it was imprac¬ 
ticable to write them in tbe language in which 
they were spoken. Tbe Court bad very grave 
doubts wboiber tbo defect could bo cured under 
g. 533 of tho Code. QUEEN-EMPRESS V. 
Nir,MADnun Witter, 18 C. 995, P. B. [Dm., 

8 C.P.L.R. 21 Cr.* 16 O.P.L.R. 122 : It., 17 C. 
662. L.B,R. 1893—1900, 70, 10 Cr.L.J. 325 = 3 
Ind. Caa. 625 = 9 O.L.J. 55.]* 


(61)—Confeanion recorded by clerk in rre- 

A • a % 4 ^ in narra live form .—A 

oonfesBiOD recorded by a clerk, under s. 164 of 
the Code, io the preaeace of a Magiatcate. in the 
form of a narrative and without tho queetiona 
heiDR recorded, would not be illef?el. if the 
accused was not prejudiced by it. Tbe same 


(54) —Crtm. Pro. Code, ss, 164, 364 and 533 
—Scope of s. bZZ—Confession not recorded in 
the language in which tf is given—Admusioility 
in evidence.—Tbo section would only come ioto 
operation when a confeesion or other statement 
of an accused person, recorded under s. 164 or 
8 364, waatendecedi but a ocDfesBion recorded ia 
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Confession — cont\imcd. 

-3.—Confessions to Magistrates—Admissi' 

bility —Record of ConfessiooB— continued^ 

direct vioJ^tion of tho$^o pectioos would oot bo 
one recorded under them. 8. 533 is intended to 
provrde n remedy against omissions to sign the 
cnnfc>^ion and the ccrtifioites and to certify all 
the facts required tv-> he certified. The ptovisioos 
of s. Ifj4 read with s. 361 are imperative as to 
the language in \vhich a confe'-sion is to be ro* 
corded, and s. 633 dees net contemplate or 
provide for auy non-compliance with tbo law in 
this respect, It is clear froriits. 164 and 364 
that the confession is to be recorded in the 
language in which it was made, or, if that is not 
practicable, in the Unguigo of the Court or 
English. It would be for tbo prosecution to 
eetahlish the impraolicahililv, if any existed. 
J.\I Nahayan 11 I V. QuroRN^E.MrRKSS. 17 C. 
862. i/)is^.. 21 B. 495, 23 M. 22i, 13 C. 549: F., 
2 C.W.N. 702. 2 h B R. 19 ; li.. L.B R. 1693- 
1900, 70, PC P.LR. 2! Cr. U B R. 1903. 1st 
Qr. Cr. f'.C. 1:3, IG C.P.L.H. 122, )0 Cr L.J. 
325^3 Ind. Cas. 625*9 55.] 

(56) —Crim. Pro. Code (1882), ss. 1G4. 3C4 
533— Conlession not rendered in langu 2 (fe 
tn which il 7oa$ given, but rendered in Court 
InngungC'^KncieUdgc of the Mngistrnte of lan^ 
guofjf in which con/essioon was given^Presump- 
tion.—A confiHsiou made in Hindustani, in 
tbo pro^^enco of a Siih-Divisional Magistrate wbo 
was a Mabomedan gentleman, was recorded by 
tbe Court oHiccr in Bengalee, wbiob was the 
language of tbo Court and a memoraudum, as 
required by law, wis made by tbo Magistrate 
bimsolf in English. It was coDteuded that, 
because the Magistrate was a Mabomedan. bo 
must be presumed to have sufljoicot acquaint* 
anco with Urdu to enable him to record a state¬ 
ment in that language. Held, tba^ in the 
abseoco of any evideuco to the contrary, it 
should be presumed that tbo proceodiugs of the 
Magistrate wore conducted in accordance with 
law and that, in the absence of anything to 
show that it was practicable for tbe officers of 
tbo Court to record tbo statement in Urdu, it 
should be taken that tbe Magistrate found it 
impracticable to do so, and adopted tbe 
alternative cour?o allowed by law, ndinely, to 
have it recorded in tbe Court language, 
Bengalee. LaLCHand v. QuebN-EmPRESS, 
18 C, 849. (17 0. 862, Douhied.) [R., 21 B. 495, 
23 B. 221, 10 0.0. 112. 10 Cr. L.J. 325*3 Ind. 
Gas. 626*9C.L.J, 550; 

{5G)'^Crhn^ Pro. Code (1882), 5. 364— Record¬ 
ing statement of accused by a Magistrate—Proper 
procedure.^V/here a statement made by an ao* 
cused person in Manipuri and communicated in 
Bengali to the Magistrate was recorded in Eng¬ 
lish by tbo Magistrate, and there was also a 
record in Manipuri, and both records difiered, 
held, that tbe Manipuri document should be 
regarded as tbe proper record and tbe only 
evidence in the case. If tbo Manipuri state¬ 
ment had not been made, the Magistrate would 
not have^striotly complied with the provisions 
of a, 364 of tbe Code in recording the statement 


Con/ess/on—continued, 

—3.—Confeselons to Magistrates—Adralsai- 
bility—Record of Confessions—confini^ed, 

in English. QUREN-Empress v* SaGAL 
SAMHA SAJao, 21 C. 642. [R., 4 N L.R. 163* 
9 Cc L.J. 56.] 

(57) —Crim. Pro. Code (1682), s. 364—Con* 
fession recorded tn a l^^iguage different from 
that in which it was given — Jdinissibififi/. — 
Whore a confession of an accused given in 
Bengali was recorded by tbo committing Magis¬ 
trate in Englii^b and tbe Magistrate, in bis 
evidence before the Sessions Court, dep'^sed 
that he could not write Bengali well and that 
bo had no ^nohnrrir at tbo time when the con* 
fession was recorded, held that tbo confession so 
recorded was admissible in evidence. QUEEN- 
EMPRESS V- Razai Mia. 22 C. 8I7. (17 C. S62. 
i D.) [P., 21 B- 495. 10 Cr. L.J. 325*3 Ind.Cas* 
625*9 C. L.J, 66 ] 

(57-rt)— Co7ifession not recorded in language 
in which it ivas inadc^Admissibility. — Where a 
confession made in Urdu was recorded bv tbe 
Magistraio, wbo knew both EngHsb and Urdu 
well, in English and the Magistrate deposed 
that tbe confession was taken down sentence 
by sentence, aud was incerpreted bj himself to 
the acou^cd who admitted its correctness, held, 
that tbo accused had not been prejudiced by 
tbe defect which was, therefore, cured by s. 533* 
Held, (urlbcr, that such a defect could be cured 
by tbo statement on oath of tbe Magistrate who 
bad recorded the confession. RattI Ram v. 
Empress, 7 P.R. 1699, Cr. 

(56)—Record oft to be accompanied by English 
translation, —When confessioos of accused per* 
sons, made before a Magistrate, form part of 
tbo evidence against tbe persons couimitted for 
trial to the Court of Sessions, they bhouUi be 
accompanied by translations into English fairly 
written out. CRIMINAL ClRCULAU No. 4 of 
1872, 18 W.R. Cr. Cir. 9. 

(58 a)— Record of—Crim, Pro, Code (lS98)t 
$s, 364 and 533—Fngiis/i/ransZjifion. — A Magis- 
trato recorded an English transUtion of the 
confession made in bis presence by an accused 
in tbe Chhatisgarhi language ; on examiDatioo 
as a witness durinc a Sessions trial, li* deposed 
that ho had recorded every single question ho 
asked and every answer thereto, that he bad 
read out tbe record so taken to the accused 
translating each English sontence into its 
Chhatisgarhi eqmy^\i:ntt and that tbo accused 
acknowledged tbo record to bo correct. Held. 
that tbe Sessions Judge ought not to reject the 
record of suuh a confession as irrelevant, on 
the ground that s. 533, Crira. Pro. Code, cover¬ 
ed only cases where a statement had been 
*• recorded,” and that a translation of tbe said 
statement cannot be deemed to be any ** record 
at all. Held, further, s 533 was to be liberally 
interpreted and that its amendment showed 
that neither s. 164 nor s. 364, Crim. Pro. Code, 
prevented oral evidence being taken to show 
the statement to have been duly made, Od 
general principles, there is no reason why ^ 
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Con/ess/o n^^ODtiDued* 

3.—CoofeasioDS to Magistrates—Admiasi- 

bility—Record of Confeesiona— 

trno&latioD should bo regarded ns no record. 
Emperor v. chaitu G.vhera, 16C.P.L-R. 
122. (9 0.455. Appr. ; 23 B. 221, 15 C. 695, 
17 C, S62, 13 GP.L.R. 107, li.) 

(59)—Criw. Pro. Code, 1872, 5S. 122, 340— 
Dffect in co7itcsHon. —A defect in acotilcs^ion 
t^ken under s. 122 of the Code cannot be 
remedied by evidence taken at the Sessions, aa 
can bo dou« in ibc case of the examination nl 
a prisoner under s. 310 Emprkss v. llAUl 
KiSTO Biswas, 5 C L.R. 209. 

{60)^Cer(ij}cateof ncording MngUlrate, value 
of^Confcssiofi, ad^nissibihiii ol^Evidefice Act 
(I of 1872), s. 84— ConspitacTfy conviclicn for. 
—A Court of appeal ia not precluded from 
inquiring into tbo nature of a confes^-ion. lo 
see whether it was volutUcary or not. because 
the recording Magistrate attached at itr foot 
the momorandum prc>crib6d in s. IG4 of 
Code. It is a duty clearly incumbent on the 
Court of appeal, where ibc spont^moity and 
voluntary nature of the confession is impugned. 
A Magistrate before recording a conUssion had 
tbe following conversation with the accused 
‘*Do you knew who I am?—Yes Any slate* 
ment you make will bo of your own free will. 
You are under no coinpulaion—I understand/' 
Held, there was no romphanco ciiber with the 
letter or tbc spirit of the lawns luid down in 
8. 1G4 of iheCrim. Pro. Code. When it appeared 
that an accused person was illegally con* 
fined in solitary confiTument for about a fort* 
night, that the police bad access lo him. that 
pressure was brought to bear upon him through 
bis father, mother and brother, that tbe 
desirability nf a confession wss pressed upon 
him by tbe DisttKt Magistrate as a meaos of 
saving bim^clf and his relaiives from threaten* 
ed pains and ponaltics, that his father was 
illegally arrested and detained in hajut for a 
long time without any charge, that ho then 
made aconlebsioD which w^s recorded without 
legal precautions aud in the immediate presence 
of an officer who was the head of the police 
and was officially and personally interested in 
the ease and who put ioorimibatiug questions 
to the accused and helped in amplifying tbe 
confession, and finally that the coofessioo was 
retracted as soon as tbe accused was produced 
io Court 5 Held, such confess ion was not volun* 
tary and not admissible in evidence. Where it 
appeared that an accused person was in police 
custody from the 7th to the l6tb August, that 
from the Slat July bo had been io jail, part of 
the time io eolitary coDfinemeot, that bo was 
confronted with aaotber accusedi who, he was 
told, bad made a coofessioo, that, during the 
recording of the ooofeseion, questions were put 
to him from a polioo report by another Iilagis* 
trafe who was present, that tbe confession con¬ 
tained evidently false statements and that it 
was retracted as soon as tbe accused was pro* 
doced in Court: Seld^ tbe coofessioo was not 
voluotary and was not admissible in evideoce* 

78 


Confession —continued. 

-3.—Confessions to Magistrates—Admissi¬ 
bility “ Record of Confessions—cmif in 

Tbero i^ no vvirranl or jn&tificHiion lor the 
intervention nf a lliird party as the qurstioi^cr, 
directly or indir^clly. uf a ron(e.*>iiig pritior.er. 
It i.s highly irrcpnl ir for a M igistralo rccf'rding 
a confcJ^i^ion to obtmn from the poiicc a report 
of what the accused alIrpoJ bavn stated to 
llu m, before he becjhi'i «.>rvonr(l ihc cnnlet^sioo. 
A conviction for con-pi racy csonot stand, when 
the cb.uge agnin^ 11 he other alleged conspirators 
has failed. It is highly irregular for a Court 
Ii)-*il)ector, a police clHeer appointed to conduct 
prosecutions, to take away and retain wiih him 
petitions filed in the ease. When a bomb was 
found in a bnilakkhavaghar in a bou-^e to 
which hH tbo mcuihors of tbc family bad accCfS, 
it could not beluld that any particular m^-mher 
wa< in possrs-ion of tbe bomb. JCciHlhaN 
Ohosk V- Emperor, 9 C L J 663 = 43 C.W.N, 
861^10 Cr. LJ. 125*2 hid Cas. 681, (7 

C.W N. 220. Afpr \ 15 A. V20. [i?., 

15 C.L.J. 517=10 C.W.N. 105=13 Or. L.J. 
G09=1G li:d.Ca^ *257, 13 Cr.L.J. Go* 13 lod, 
Cas. 72l = lG CAV N 115.] 

(o)) —Crin?, Pio. Cede* IGi —Con¬ 

cessions. rfcording of— Adniissibihfy^'Evidence 
Act, $• 80—CorAssions ^node to pcHrc oj/iur.^ 
A eonf^}5«ion reerrded by a Jlagisirato during 
tbe c^aifso of a police inve^tiganen without a 
ccrtifirafc. a< fcqiured by s. 104, oaunot bo 
admitted uiider fcO, without proof of its 
having been made* A ceuRssiorj made io a 
police officer <‘annot be proved against an 
accus^ed pon^ou, and tbe officer should uot be 
allowed to 5^4y that the accused pcrfcn confessed 
to him, even though the term? 0 ( the confefsicn 
ate not allowed to be provf'd* E^MPI'dtOR v. 
Radiik IIarwai, 7 C.W N. 220. [F-, 10 Cr. 

L.J. 125 = 9 C.L.J. 6C3«13 C.W.N. 661=2 
Ind. Cas. G8l.j 

(G2) —Crim. /Vo. Code* 18S2, ss. 164. 3G4 a7id 
533—ConfessTim not recorded properly -Ez- 
aniinalion bi/\ Magistrate o/ accused person re* 
gar ding such co7ifessions — Admissxbiiity—Evi' 
denc*> Act (I of ls72), 80 and 91 —Cow/rssicn 

net confer ruing with provisioriso/ s. 164 — Ceriiain 
Mapxllas, subpected of being concerned in a 
murder, made statements to a Magistrato, who 
was acting under the provisions of tbe ilia^tffa 
Act, and they were recorded in English, 
although given in Malayalam, a^d were ueitbcr 
signed by tbe prisoner, nor certified by the 
Magistrate ; subsequently, when there was no 
evidence on the record against tbe accused, the 
Magistrate examined them as to those state- 
mcots, and tbe prisoners admitted that they 
had made such statements. In tbo Sessions 
Court, the statements which were subsequently 
retracted were sought to be admitted by the 
evidence of the Deputy Magistrate. Held, that 
tbe statements were not admissible, [i^.» 6 C. 
W.N. 22; R*, 2 C.W.N 702.] Tbe provisions 
of e, 164 are imperative, and s. 533 will not 
render a coDfession admissible, where no attempt 
at all has been made to conform to ite provision. 
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3.—ConfeseionB to Magistrates—Admlssl^ 
bility—Record of CoDfessions—continued. 


Per Parker, J. QUKEN EMPRESS v. ViRAN, 
9 M. 224*2 Weir 125. [i^., 23 B. 221; i?., 2 

C W.N. 7C?, 17 C. 802. KB.R. 1893—1900. 70. 
4 Bom.L.R.TSo ; D., 21 B, 495.] 

(03) — CoH/es5ions — TJneerixfied sinlements 
Wide 6.V accused —Admissibilitu in cviience — 
Ccnfe$Si 07 i caused ty inducement, —The Hccus;?d 
Was convicted o! tbe murder of a boy comimttcd 
on the 22nd Juno. 1901. Tbe question in this 
case was. whether the iticriminatingstatements 
made by the accused were admissible in evi¬ 
dence as contessiona, On the 2Sth June, his 
house was searched without any result and he 
was formally arre.^ted on the 29th. On the Isl 
July, b© was taken to a Magistrate at Jbeium 
with a view to obtaining a remand and on tbe 
4tbJuly to tbo Tabstldat of Jbeium. a Magis* 
trato ol tbe second clas<, who recorded a state¬ 
ment made by him which amounted to a confes¬ 
sion of actively abetting tho murd<*r by bolding 
tbe legs of tho deceased while be was strangled 
by another person, who afterwards cut the 
deceased's throat. This confession was supple* 
meoted by two uncertified statements. On the 
5tb July, the accused produced bangles worn 
by the deceased from a hole near a tomb after 
trying two other holes without finding tho 
bangles in them. On tho 10th July, the 
accused stated that ibe baogl<*s **hown to 
him were not the bangles worn by the boy and 
that tho Lanibardar had a.-^ked him to take 
them out from tbe hole for pardon baviog been 
tendered to him and told him that it would be 
better for him to do so. Tbe confession was 
retracted on tho 24tb July before the commit* 
ting Magistrate. Held that tbe uncertified 
statements were rightly excluded by the Lower 
Court from evidence and that the certified 
confession wae also not admissible in evidence 
as tbe Court was not satisfied that inducements 
woro not ofiered to the accused to make it. 
Allah Dadv. Emperor, 7 P.L.R. 1902. 

(G4)— Refusal to record confession on suspicion 
of insaniti/.^^A ^lagistrate is not justified in 
refusing to record tbe statement of an accused 
person under s, lC4t Criin. Pro. Code, 1882. on 
a mere suspicion of insanity. Although such 
a statement may contain an admission of guilt, 
it may, subsequently, be useful to the accused 
as evidence that be was not in bis right mind. 
SOHAN V. Empress. 3 P.R. 1894, Cr. 

(65 to 67)—Record of ^Practice,—It coofes* 
sions and other inoriminating statements made 
by tbe accused in prolimioary enquiries are to be 
recorded, tbe Magistrate should record whether 
the accused have been brought from police 
custody or from jail and whether tbe police 
officers, who made tho enquiry, were present in 
Court while tbe accused were making their 
statements. Tbe Magistrate should also be 
careful of tbe interests of tbe accused as he 
would be of those of tbe prosecution. His chief 
object must be to ascertain the truth of tbe 
case, to endeavour that tbe ionoceut may not 1 


suOer punishment as well as that tbe guilty 
may not esc^^pe. EMPRESS v. JlJOBa, 1 C.P. 
L R. 115. Cr. 

(GS)— Confession iiiade to a person not a police 
officer and udien acemed not iyi police custody — 
Confessio^i made under inducement held out by 
one who t$ not a person in atilhorily—Proof of so 
murk of confession as relates to fact thereby dis¬ 
covered—Admission—Kvtdence Act, S9. 21, *24, 
25. 26 and 27— Eiidenre of — Crim, Pro, Code, 
ss. 533 and 164— Murder. —The appellant, who 
was accused of murder, made a statement during 
the C"*.ur^e of police investigation to certain men 
ofinfluenco in the neighbouring villages when 
DO police official wa'^ present. In consequence 
of tho accused's statement, some money and 
other things belonging to the deceased were 
found at tbe place mentioned by him. Tbe 
accused, also, made a statement before the 
^^agist^ate of the District. Tbe District Magis* 
trate refused to make tbe memorandum referred 
to in s. 1G4. Grim. Pro. Code, because it 
appeared to him that the statement was not the 
accused's free and spontaneous statement, but 
was made by him in consequence of certain 
hopes which a constable bad bold out to tbe 
accused, which be thought might possibly bo 
realised. In the Court of the committing 
Magistrate, when the statement made by tbe 
acQused before tbe District Magistrate was read 
out to him. be stated that soma constables bad 
given him bhang and liquor to drink and he did 
DOt remember what be stated. Tbe Sesnions 
Judge held both statements to be inadmissible, 
the former on the ground that, tho accused not 
having been in tbe oustody of the police at the 
time when the statement was made, it was in* 
admissible in evidence under 27 of tho Evi» 
dence Act, the latter on tbe ground that it did 
not contain tbe memorandum required under 
8. 1G4. Grim. Pro. Code. On appeal, tbe Court 
of tbe Judicial Commissioner directed the 
Sessions Judge to examine tbe District Magis¬ 
trate as to the statement made by the accused 
before him and to give an opportunity to tbe 
accused of explaining how he came to make it. 
The District Magistrate was examined aod bo 
proved that the accused appeared to be in per¬ 
fect possession of bie senses when be made tbe 
statement and that there was absolutely nothing 
to suggest that was under tbe influeDce of 
any intoxicant, Held Iper Rpves, O.A.J,C .): 
That the confession of the accused made to the 
residents of tbe neighbouring vill <ge^ was admis* 
sible in evidence against him. A confession made 
not to apoiico officer.and not improperly obtained 
as laid down in s. 24 of the Evidence Act is 
always admissible against an accused. In tbe 
same way, any fact discovered in consequence 
of an admissible confession can also be admit¬ 
ted against him. Held {Per Scott, J. C,) that 
having regard to the provisions of s, 21 of the 
Evidence Act, the confessions made by the 
accused to the residents of tbe neighbouting 
villages and to tbe District Magistrate were 
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3.—Confessions to Uagistrates — Admiasi* 
bility—Record of ConfeB8ion6^conc^?<d^d» 


admissible in cvidcnco. The former confession 
aUbou^ri^ baviog boon made when the accused 
WAS not in police custody, proof of it was not 
prohibited by ss« 25 and 2G of tbo Evidence Act 
and it was roievant under s. *24. if the induce* 
ment held out to him did not proceed from a 
person in antbority and the latter was admis* 
sible under s. 533, Crim. Pro Code, as the 
evidenoo of the District Magistrate wbo record* 
ed it was taken to prove that the said statement 
was made voluntarily. HaKHAKS v. KING* 
EmpbkOR, 8 OX, 395, B. 

(G9 )—Recorded by Police Officer and Magistrate. 
“A coofossiou recorded by a Police OlHccr, who 
is also a Magistrate, is inadmissible iu evidence. 
Queen v. HuRRiiiOLE chunder Ghosk. 
1 C. 207 = 25 W. R Cr. 36. (/{., 37 C. 467 = 14 
CAV.N. 1114 = 7 Iod.Ca9.359 = llCr, L.J,453.] 


(70)—Crim. Pro. Code, 1832, ss, 161, 342— 
Confession to Magistrate oOur than comniUting 
Magistrate—Accused havivg been long \n police 
custody—Examination of accused .—A coofes* 
sion made under s 164. Grim. Pro. Code, made 
to a Magistrate, other tban ths^committiug 
Magistrate, if teodored on the part of the Crown, 
cannot be rejected on tbe sole ground tbat the 
accused b^id been a long time in the bands of 
the Police. It is necessary for the Court to exa* 
mine the accused at tbe clo^e of the oasc for 
the prosecution, a. 342 being imperative, as it 
is a means of enabling tbe accui^ed to explain 
what appears against hun. QUREN-Emphess 
V. MaHADHU, Rat. Un. Cr. C. 720 = Cp. Rg. 
<6 of 1894. 


(71) —Crim, Pro. Code. s. 164 —Question and 
answer by accused.- Where the Sessions Judge 
regarded as an admission by tbo accused a 
statement as to bor profe^^sion as recorded by 
tho Magistrate, held that, if tbe Court wanted 
to use it as evidence, tho Magistrate and tbe 
clerk who recorded it should be examined to 
prove iti The failure to do so is not a mere 
irregularity which can bo waived.--Per Candy. J. 
Tbe fact that the statement docs not pur* 
port to be given in answer to a question does 
not render it inadmissible. It is at best a mere 
irregularity which is waived when no objection 
ifl taken to it at the trial.—Per Puffon, J. 
QUEEN.EMPaBSS V. YESU. Rat, Uo. Cr. C. 
84l=*Cr. Rg. 17 of 1893. 

(72) —Crim, Pro. Code {Act X of 1872), s. 346 

Tire of accused in confession.^. 346 of 
Code, imperatively demands 
that the accused person shall sign or attest by 
bis mark tbe reoord of bis confession. Where, 
in plaw of sQoh signatuce, tbe record aaya 
a^Datureof A. B. facoused), tbe handwriting 
of C. D, held, that this was not enough when 
there nothing to show that A. B. authoris¬ 
ed 0. D. to eigo for him. Reo v Data 
ANAND.11B.H.C. 44. [R.,23B.2?1^ 9M.224 ] 

46, 123, 256, 

SiQ—Confesnonnot recorded properly^A dmissi- 
biMy^Confesston of co-accused tried Jointly— 


Penal Code, s, HI. —Where a confession is not 
recorded in the form of question nnd Gnawer, 
and is not oompleifd l>v ;in indor?ieinenC under 
tbn hand of the Mtgi-.trito to Ibo following 
efloctI bclievi* th vt this c'^nlo^sinn was 
volunlarily made,*' I ho eonfesj^icicj is inadmis* 
sible in evidenct*. Tfio ovideme m( (he Magis¬ 
trate c.iunot cure f lu* defects whirli ;ippear in 
^ what 15 provided f.>r Ly tbo law as a 5p»cihS of 
pro-appointed cvkIlmiuo, and whfch tho law 
rlcclarc< to bo complefo and adn>i<*^>blc only 
when certain form'- arc complied with ia tho 
recording of it. Toe wiivor of the accused 
cannot afitjct tho i^udml'^'^ihdi(y of (he docu- 
, mout. [P.. 9 M. 224 = 2 Weir 123]. If ati abettor 
I of a crime its, on account of his presence at its 
comintfsion. to be chareed as a principal, tho 
abetment must continue down lo tbo time of 
tbe commission of the ollence. At any time 
I before the event bo may change his mind, 

^ and withdraw from tbe abetment. Tho 
I law allows a locus penitfUtu*' in such c.asos, 
and if he distinctly withdraws at moment 
before tbo 6ualact is done, the offence is no 
longer committed with bis abetment Tbo con* 
fe-sion of a person who, after admitting that 
be auetted the murder, says that bo dissuaded 
the othor accused from committing the murder, 

; a« tho deceased w,is a friend of his, has not the 
iuberent quality of a confession, and canoot, 

' Ibcrofore, bo u.>ed against ibe other accused, 

' and should not be laid before the jury. REG. v. 

AMIRTA GOVINDA. 10 B H. C 497. [It, 6 B, 

; 63,2 Bom. Cr. C. 143=1.5 Rem. L. R 975 ; 

; Rat. Un. Cr. C, 153, 136, U.H.K. 1802—1896. 

191 : Appr.. 27 l\B. 1913. Cr. = 2i4 P.L.R. 

‘ 1913= 19 Ind. Cas. 1004 = 14 Cr. L J. 316 = 44 
i P W.R. 1913.) 


(74)—Crim. Pro Cod\ 1872, $s. 122, 346 — 
Scope of S- Z^Q—lmiycrfcct record of confession. 
•—S. 346. Crim. Pro. Code. 1872. v/ould appear 
to apply only to the examin.ition of the accused 
takeo OQ enquiries a^ disiinguisbcd from ioves* 
tigatious or trials, and dc.alt only with state¬ 
ments and oonfessione made iu tbo course of 
the preliminary enquiry and was not applicable 
to QOiifessious recorded under 122, Crim. Pro. 
Code. [R., 5 C.L.R. 238] Tbe confession of 
an accused person, taken by a Magistrate having 
no jurisdiction to commit the accused, was 
held to be defective for w.itit of the signature or 
mark of the accused, renderiog the imperfect 
record of tbe coofes^ion inadroissiblo in evidence 
against tbo accused. Oral evidence to prove 
that such an inadmissible confe 2 rsioD was made, 
or wbat tbe terms of the confessiou were, is 
inadmissible aleo. REG. v. BaI R\TAN, 10 

B. H.C. 466. [F.. 10 B.H.C. 497, 4 0. 696 ; 

Appr.. 4 B. 15 ; R., U B.H.C. 44. I B. 219. 6 

C. L R. 289, Rat. Un. Cr. 0, 173, 6 B. 288, 
S M. 224 = 2 Weir 128, 23 B. 2*21, U.B.R. 
(1903), Crim. Pro. Code, 13 ; Declared 
cbsoleU. 37 C. 467 = 11 Cr. L,J. 453 = 7 Ind. 
Gas, 359.] 
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-4.—Confessions obtained by inducement, 

threat, etc. 

bfj inducement — Ccrrocoraiion 
cf aypTiny and accomplice, —A coiife'Sion in- 
ducf;d by promi.oipg immunity from prc.aecution 
01 another case is not admissible aeainst the 
confessor. Evidence obviously unreliable is not 
sufiicient to corroborate the statement of either 
an accomplice or an apprevet. KiLLOO v. 
CitoWN, 12 P.W R. 1807. Cr. = 5 Cr. L.J. 437. 

(2) —Exhortation to 5s.“^The mere €x* 
licrtaiion to ibc accu.^td to speak tbe truth 
could not be crnsirurd into an inducement, 
threat or premise, ana, lea^t of all, into an 
inducement to make a false confession, and is 
not enough lo exclude ovioence o! a confession, 
not otberwiae improperlv induced. GUL\n\ 
V. Empress, 9 P.R. 1894, Cr. 

(3) —Con/essicn iy^duced hy o1 pfiydoyi 

~Rdr^citd A statement tv an 

accused perse n, under a promise ol pardon, is 
not evidence apair^t h;m. Where a confession 
made by an acLUsed. vsrobnd teen in police 
custody forionror.ys in iti- Magistrate’s Court, 
wa^; retracted by him, that tbc confession 
was prcperly received as n£bcicnt for convic¬ 
tion, as it was corr^’b^ratpcJ bv otbor evidence. 
CROX^N V. RadHA Kishen, 9 P R. 1869, Cr. 

(4) —Con/f.'siot ty dtctii.—k confei»- 

sioQ otherwise voluotariiy made is not inadmis¬ 
sible merely l ecausr it was induced by deceit. 
QUHEK-EmPRESS V. MATOUR KUB2R, Rat. 
Un. Cr. C. 756. 

(5) — InCxicaneiil to Legality cf con- 

viciiou bns^ci on sne/r con/r ssien.-^A coQViotion 
based upon the evidence of an approver, who 
confessed on being tcld ty the police that they 
were in possessirn of inicrmaiiou that impli¬ 
cated him and that all has been discovered, is 
illegal. In re JADOO KhatooA, 1 J. G. 18. 

t6)^Con/ession wxder pree^nre—SMeynent 
admittiyxg crir?ic, pUattMig coynpulsion by % 
others.—VJben tbo statemr-ocs made, by ibe 
accused amount to saying that tbo other accus¬ 
ed were really guilty, and any share they bad 
in tbe offence was owing to compulsion, they 
are not co^fessiors which can be used as 
against the other accused. QUEEN V. KiSTO 
Mundul, 7 W.R. 8. 

(7)— Confession, eviderxliary value of—Pef$ciis 
confessing must be free ogents^'^To give weight 
to the confessiens of prisoners recorded uncer 
the Oode of Criminal Procedure, there should 
be a judicial record of Che special oircumstaaces 
under which such confessions were received by 
the Magistrate, showing in whose custody tbe 
prisoners were, and bow far they were free 
agente. Queen v. Kodai Kahar, 5 W.R. 
Cr. 6. 

{8)—Confession made under threat for nur- 
pose other than to extort confession—Evidey^ce 
Actf 1879i s. 24.—A prisoner was tried for 
wounding with intent to murder, and wounding 
with intent to do grievous bodily harm. The 


Coa/essioa —continued. 

-4.^Coofeasioos obtained by induceinenti 

threat, etc.— continued* 

offence was committed on tbe high season 
board a ship on which the prisoner was a sea¬ 
man. At the trial it was proved for the pro- 
sccutioo tbav the master of tbe ship had sailed 
from Calcutta and could not be found, and the 
Standing Counsel thereupon tendered in evi- 
f dence his deposition before the committing 
Magistrate, which contaiued an admission 
alleged to Lave been made to tbo deponent by 
the prisoner, when in custody. The Court re¬ 
fused to allow tbo portion of the deposition 
cortaining tbe admission to be read, as it was 
staled to have been made immediately after 
the prisener. \vi<b oibors, had been threatened 
by the witness with a loaded rifle; it was imma¬ 
terial that the threat was not made to extort a 
confession, but- to suppress an aittmpt at 
mutiny, QUEEN v, HlCKS/lO B.L.R- Ap, 1. 

(9)—Cri?r., Pro* Code, 1682, 5. 298—Con- 
fession giirn after inducement—Cerxvietion.— 
The accused, who was charged with the offence 
of murder, bad made two confessions, tbe first 
before the flr^t class M.'^gi^trate of Junnar, 
and tbc secotjd before tbe committing Magis¬ 
trate. On bis trial before tbeCcurt of Sessions, 
be retracted tbe confessions and alleged that 
be was beaten by Cbe police and that tbe con¬ 
fessions were can>ed by inducement offered by 
the police. Held : (1) that lor tbe proper dis¬ 
posal of the it should have determin¬ 

ed wbetber tbo confession was 6rst induced 
by the illegal promise, and whether that 
inducement still existed, orbad been effectually 
dispelled when tbe Magistrate recorded Ibo 
confessions. If such inducement Ind been 
given, and bad not been effectually di-pelled 
until after tbo respectivo coofessions bad been 
recerded, it should be held that they were inad¬ 
missible ; (2) that under s. 298, Crim Pro. C^de, 
it is tbo duty of tbe Judge at bis di^crecicn, to 
prevent tbe production of inadmissible fvidence. 
wbetber it is or is not objected to* by the 
parties and also “to decide uccn all matters 
of fact, which it may be necessary to preve in 
order to enable evidence of paiticular matters 
tobegivr»D.” Tbe Judge oupb^, therefore, to 
have made seme enquiry into tbe allegation of 
tbe prisoner about tbe tutoring, which be said 
bad resulted in bis confession. QUEEN* 
EmpresSv. RUPYA, Rat, Un. Cr, C. 245 = Cr. 
Rg. 12 of 1680. 

(10)—Con/ession hiduced by false allegation. 
—A confession induced by false allegatione is 
irrelevant even if it is true QueeN-EmprBSS 
V. Chintaman, Rat. Un, Cr. C, 153. 

[U)—Improperly induced ayid inadmissible 
confession—Evidence of things done in conse- 
guence of such coyxfessicn,— lu consequence of 
certain incriminating statements which an 
accused person was improperly induced to mako 
by a promise of pardon and while in police 
custody, a witness proceeded to a certain place 
and made enquiries of some persons* Seldf 
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Confession —cootiDued, 

-4 —CoeifeSBioQS obtained by inducement, 

throat, etc.— continued- 

that the facts that the accasod made a sialc- 
moDt, ID conscqaoocc whereof a witness visited 
a certain place and mnde eD<iuiries, were role* 
vant facts provable againso the accused, ovviug 
to tho circumstaDces that a relevant fact was 
discovered in consequence of iuforipatioD Riven 
by the accused, if the discovery bo itsoU a rele¬ 
vant fact, being cap ible of proof, without adduc¬ 
ing evidence of any portiou of an inadmivsiblo 
confession. KHANV v. EMPUESS, 34 P.R. 
1894. Cr 

fl2)-^Con/e5sion made on tender of pardon 
held out (0 acemed^What a7aowHfs to rtnioval 
of inducevunt .—An accused person made a 
detailed confession to a Magistrate impUcaliog 
himself and others which was duly recorded. 
Subsequently before the committing Magistrate, 
bo admitted the statement to be correct, but 
staled that ho made it, as the Police Superiii- 
tondont and the M^igistrate bad told him that 
the District Magistrate had promised bioi a 
pardon, and tbo Magistrate to whom the con¬ 
fession was made also admitted that. Held, 
that tho confessioQ v/as inadmisaiblo owing to 
the inducement which the Alagistratc beU out, 
it being immaterial that the Magistrate to 
whom tho confession was made bad no author¬ 
ity for what bo said, and Ibcugb what be 
said did not amount to a promise of pardon. 
Though, when the committing Magistrate told 
an accused person that bo could not get the 
pardon which the Magistrate, before whom the 
accused made tbc confession on his making a 
promise of pardon, had promised, tbo accused 
adhered to bis original confe^^sion without 
however repeating it, held, that he was under 
the influence of the inducement. AIaHAMMAD 
SHAFFI V. EMPBESS, 1 P.R. 1899, Cr. 

(13)—£;i;idence Act, I o/l872. s. 24—Con/^s- 
sions induced by person in authority 
MagUlraley such a person^Confession vitiated. 
—A Mont<;ar M>*gistratc who was inquiring into 
adacoityoa^e said totho acoused. who requested 
the monigar not to report against him, 
should have been written yesterday ; there is a 
hue and cry against you ; if you speak tbc truth 
we would ooQsult the Head Constable and 
arrange/* and the accused thereupon made a 
coDfossioD, held, that the Village Magistrate 
was a person in authority within the meaning 
of r, 24 of the Evidence Act and that the arrange* 
moot was an inducement intended to make the 
accused believe that be would bo saved from 
prosecution by being taken as a witness instead 
of as an accused person, if he would ccnlessj 
and that the conlesaion was Irrelevant under 
8. 24. THANDRAYA MUDALY V. EMPEUOR, 
26 M. 38 = 2 Weir 733. 

^^4)—Evidence Ac/, a. 24—Con/e5sfon made 
to son of Fifiopc Ma^jisiraU.^Beld, that a con¬ 
fession to the son of a Villago Slagistrate, who 
was himself acting as suoh, was receivable in 
evidcQoe, as it was not caused by any inducemoot 
sufficient to give the accused person reasonable 


Con/ess/on—continued* 

-4,—Confessions obtained by ioducemeat, 

threat, etc.— continued- 

ground for supposing that, by making it, be 
would Giiu any advancigo or avoid evil of a 
temporal nature in reference to the proceedings 
agaiu:>t him. In rc KUFl'A Tn.VCIlAN, 2 Weir 
733. 

(15)—A'oid^ncc Act, s. 24— Confes-ion niduced 
by pet son lu authoriip'^i^pinuni of Court— 
littncoal of cinscd b]/ inducetnent^ 

—S. 24, whilst r<<]UJring the inciui'riiient vo bo 
offered by a person in authority, leaves it 
entirely to the Court form own opinion 
Hiy to whether the inducement, threat or promise 
was sulflcieut to loiu tbo prisoner to suppose 
that he would derive some hencGt or avoid 
some evil of a temporal nature. The words 
'‘you had better p»y the moocy, than goto 
jad. and it is better tor you to tell tho truth 
addressed by the Tr ivolliug Auditor oi a Riil- 
way Company to a booking clerk charged with 
defalcation, were held to operate as an induce* 
ment, by tbc suggestion which they curied 
with them that the prisoner would be certainly 
^ent to jail if he did not confess and pay, aocl 
that if he did so. be would not hi sent. Held, 
also that the Auditor was a persoo in authority. 
The term *' person in authority is not to be 
construed in viuy restricted souse. It pot 
confined to a per.^on having control over the 
prosecutor or the accuRod [/?., Rat. Uo. Cr. 
C. 215.1 Where the Travelling Auditor took 
the accused, aficr inducing him to confess as 
mentioued above* to the Tcaflic ^laouger, before 
whome bo signed a receipt for the amount with 
tho misappropriation of which bo was charged, 
Jtetd, that it would be impossible to hold that 
the impression had been effected in the short 
interval which elapsed bo,ween thi^ oonvorsatioQ 
in the prisoner's house and tbc signing of the 
recoipl. KEG v. Navroji DAUAhnAl, 9 B.H. 
C 358 (383). (i?., 10 Cr. L.J. 344.J 

{l6)—Evide>iceAclf s. 24i^ Confession viade 
after hopes of held otU—Accomplice evi* 

dcnce—Corroboration ,—The confodsion of an 
accused made before a Magistrate cannot bo 
used ID evideuco agsinst him at his triali when 
the police had told him that be would got a 
pardon if ho would make a confession, and bo 
made that ermfession under the hope of obtain¬ 
ing the pardon. The ovidonce of an accomplice 
cannot bo acted upon, without corroboratiun in 
material particulars, unless it is such Ibat tbe 
Court can unbesitatingly receive it. Such corro¬ 
boration must be indcpoudeiit of tbo accom* 
plice, or of a co-confessing prisoucr, The acoom- 
pHce must be corroborated as to all (he persona 
aSecied by his evidence. If he is corroborated 
io bis evidouco as to one person, there will still 
06 need for corroboration of his testimony with 
respect lo tbo other prisoDors, AHDUL KARIM 

V. King-Emperor, lA.L.J.iio^l Cr.L J. 
21t. [R., 35 M. 397 = 13 Cr. L J. 352 = 14 Ind. 
Cas. H9G=1912 M.W.N. 549 = 12 M.L.T. 1, 
22M,L.J. 490=1912 M.W.N, 207 = 13 Cr. L.J, 
305 = 14 lad, Cas, 849 = 11 M.L.T, Bup. 1 = 85 
M. 247.] 
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I Confession —continued. 

-4 —Confessions obtained by inducement* 

threat, etc.— concluded. 


(17) — Crim. iVo. Code, 1872, ss, 344, 345, 
347— Pnrdofj to an accused person—Eiidence — 
Evidence Act, $. 24-—Tender of pardon to a 
prrson enneerned along: with others in on 
olToiic^’, not exclns>veiy triable bj a Court of 
Sessions, and examination a witness, are 
both illegal. And bis statement would be 
irrelevant and inadmissible with reference to 
s. 344, Crim Pro. Code, and s. 24, Kvidcnce 
Act. Empress of India v. asghau ali. 2 

A. 260, lAijd » Rat. Uu. Cr. C. 461; Jt.. 23 

B. 213, 10 M.L.J. 147. 25 M. Cl. T.C., 62 V L 
R. 1902, 12 P.R. iy02, 16 C.P.L.R. 112- 100 
P.L.R. 1902, 33 C. 1353=10 C.W.N. 962 = 4 
Cr. L J- 165, 5 A.L.J. 89l = A,\V.N. J908. 259 : 
D., L.B.R. 1872—U92, 21fi, 248, 252,16 13. 
6fil. 13 Cr. LJ. 33 = 5 S.L.R. 174 = 13 Ind. 
Cas. 2730 

(18) — Evidence Act, s. 24—Confession to a 
Punebayat— Adntissioilily. —Where tbe matter 
before a Punchapot was, whether or not the 
accused bad hy their acts disqualified them* 
selves from further social intercourse with tbc 
rest of tbe brotherhood, and the accused made 
statements admitting that they were guilty of 
murder, held, that the provisions of s. 24, Evi« 
dence Act, could not be pleaded against their 
admissibility, (or the members of the Puncha* 
yat were not in autbonty over them within 
the meaning of that j^ection, nor was there any 
threat, inducement or promise, made with 
rcferenco to any charge against tbe accubed. 
[iR.,3A,W.N. 129.] Where tbe statements 
ascribed to tbe accused are in general terms, 
and represotit only tbe impression, conveyed 
by what might have been said, to the minds 
of tbe witnesses, they should not be accepted 
asBuSicient to corroborate the evidence of the 
approver or to support the conviction of tbe 
accused* It is always oasontial that the Court 
should knosv as nearly as possible what were 
the words used by tho supposed confessors, and 
what woro the questions or matters in regard 
to which they were used. E^[PRESS OF INDIA 
v. MOHAN LaIi, 4 A. 46 = A.W.N. 18B1, 84. 

(19) — Person in authority — Punchayat.— 
Where a Punchayat was assuming an authority 
and was leading tbe accused to believe that be 
bad that authority, held, that a Court would be 
justified in bolding that he was person in 
authority ” within tbe meaning of s, 24. NA* 
ZIR JHARUDAU V. EMPEROR, 9 C,W.N. 574 = 
2Cr L-J. 255. 

(20) —Evidence Act, s. 24—Accused in police 
cusfcd.v—Con/esston, voluntary nature of, how 
to be ascertained tn Sessions rrtof—Cou/essiou 
when irrelevant under s 24.—Where it appears 
that a confessing accused has been in tbe cus¬ 
tody of tbe police for a long period of time, the 
first question obviously wbiob a Magistrate 
ought to put in order to satisfy himself that tbe 
oonfession would be a voluntary one, is, bow 
long baa tbe accused been in custody* If there 
28 no record of the Iaot» it is tbe duty of the 


Sessions Judge, before bolding the confession 
relevant undrr s. 24 of tbe Evidence Act, to 
send for tbe M^^zistrate and to satisfy himself 
on the point, (i? , U.B.R. 1903, 1st Quarter, 
Crim. Pro, Cedv. 13.] It is a mist?ike to sup¬ 
pose that a cunfc«sioD cannot be irrelevant 
under s. 24, uijhss it can be alleged that there 
was trrtuiB leaving marks of personal violence 
Under the section, the confession becomes irre¬ 
levant if tho makmg of it appears to have been 
caused bv any inducement, ibreat, or promise, 
etc Queen Empress v. Naray.^n* 25 B, 
543 = 3 Bom.L R. 122. 

(2])^Evidence Act, s. 2B^Confe$sion given 
afttr promise—Rtmuval of what 

amounts to, —Where a promise of safety was 
made by a police officer, to whom tbe accused 
confessed* which confession was also repeated 
before the committing Magistrate and the 
accused also made a confession* allbougb diflct- 
eut in some respects* before a Sessions Judge* 
j held, ibat tbo confession before tbe Magistrate 
^ was irrelevant, and that tbe Court was not pre* 
pared to bold that the confession before the 
Court of Sessions svas made after tbe impres- 
i sion caused by tbe promise by tbe poli(?e officer 
' bad been fully removed. QUEEN v, MOSSA- 
MUT LUCHOO* S N. W.P. 86. 

(22)—Evidence Act, ss, 24 and 29 —Confession 
to Medical Ojfficer.—Tbe accused made a con¬ 
fession of his guilt to the Medical Officer of his 
Regiment, who told the accused* when be was 
under his treatment in tbe Ilo-^pital* that it 
would be better lor him to tell the truth as to 
how be had certain wounds. Ecldf that tho 
Medical Officer was not a person in authority 
in respect of anv proceedings* which might be 
contemplated or taken against the accused, 
who made the confession to him , and ihat all 
that he represented to tbe accused was that* on 
medical grounds* it would be for tho accused’s 
benefit* if he told the truth as to bow he came 
by the wounds. Tbe accused made bis confes¬ 
sion of guilt to the Cemmi^sioued Officer of 
their Regimenl, who staged to tbo accused that 
he bad already obtained information from 
another person and premised scerrey if be told 
tbo truth: Heldt that the Commanding OfEoer 
was not shown to be a porsoo in authority in 
relation to the proceedings that were to be taken 
against tbe accused: and that the alleged 
deception and inducement were covered by tbe 
provisions of s. 29 of tbe Act. EJIPEROR v* 
Mahamad Buksh Karim Buksh, 8 Bom. L. 
R. 507=4 Cr.L J. 49. 

~—5i—Retracted GonfessiooSi 

(1 )—Retracted coy</e$sion of flpp>oi'er,—Where 
thestaUment of a person in the capacity of ao 
approver bad been made under a condition no6 
fulfilled* t/ie., that be should be examined at the 
trial* if the prosecution was not prepared to 
treat him as a witness* preferring to deal with 
him as a co-accused, his retracted confessioD 
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Confess Ion ^Qoutinnadm | 

-6.—Retracted Confeesioos—’ 

would bo irrelevant under s. 24. Evidence Act. ! 
DOtwitb^tandirje tbo special provisiriti^ of cl 2 i 
of s. 3:49, Grim. Pro. Code. ISO"^. MAOnMMAD 
SHAFFI V. EmFUKSS. 1 P-R 1899. Cr. 6Vc. nl^o. 
Crown v- Raduakishkn, 9 P.R. 1869. Cr. 

(2) — R(>trncUd co>ifcsuon^Coyisidcnt(ton^ for \ 
till Couif .—lu cAses of retracted confe^bion^, 
tbe Couit should consider wbethei* tbo s:ory 
told in the confessieu isitsclf probably true, atid 
it uiu<>t see whether the story is or is not consist- 
out with such evidence in the c lsc as it boliovos. 

If the confession bents the appeirancc oi trulh 
and is not iacousisteot with the true evidence 
on the record, the Judge or Magistrate should ^ 
convict on the rnofe^sioo, whether it is with¬ 
drawn or not. Qubbn Rmphcss v, N.^nna, A. , 
W.N. 1898, 69, (20 A. 133*=A.W.N, 1307. 2i4, 
R.) : 

(3) — Confession — Rrtractioyi in Sessions 
Courts Circu}nslances^PreS7ivipiion, —Where 
a confession was made before a Magistrate 
under circumstances not liable to suspicion, 
and, to all appearances, fulfils the requiremeots : 
of tbo law, tbo fact that it is retracted in the 
Sessions Court does not negative tbc presump- j 
tion of the genuineness of the corjfea.not]. i 
QOEEN Emfrrss V. BlNDA, A. W-N. 1890, 178. i 

(4) —Sesiioas Judqe — Dui^ — Retracted con- ' 
fesston.—In cases where sorious importance is 
attached to a confes-sioo, aud the coufesvion is 
retracted in the Sessions Court, it is the duty 
of the Judge to inquire and ascertain that the ; 
confession was not tbo rosuU of undue influence, ' 
Empress v, Madar, A W.N. 1883, 69. F B. 


(5)— Co7ifession — Reiractaiion — Dutu of 
Magisifate and Judge.—Whore a confessioo 
made before a Magistrate is retracted before him 
or before the Sossiodh Judge, and a charge of 
cooroioD or torture is made against the police 
in whose custody the accused was before tho 
confession, it Ia tho duty of the Court to 
inquire into the circumstances under which 
confession was made and the manner in 
which the case was ioveBtigated prior to the 
confession. Empress v. ramanand. A. W.N. 
1883 , 221 . 


(S i 7 )—Confession subsequendu retracted^ 
Confession tciracted before Sessions Judge- 
^vxdenixary value,—k confesBioo before th 
Migistrate, though afterward? retracted by thi 
Sessions Court, ie evidence against the part: 
making it, under s. 366 of tho Code of Crimina 
Procedure. 1861. QUEEN v. MUSSAilAl 
JEMA, 8 W.R.Cr. 40. 


(8) Cwfesixon —Conuietton based on confes- 
Aion subsequently retraeltd not illegal—U 
cannot be laid down aa an absolute rule of law 
that a oonfesBion made and subsequently re¬ 
tracted by a prisoner cannot be accepted as 
evidence of his guilt, without independent 
Mrroboi^ti.e evidence. The weight to be given 
to a retracted confession must depend upon the 
oiioumstacoes under which the oonfeesion was 


Con/ess/on—continued. 

-5 —Retracted Confessions—confinuecl 

originally given, and tho circumstances under 
which it was rclr^ctod, including tbc reasons 
given by the prisoner for bis rotraHition. SAJ- 
JAD Hussain V. kmit.uou. :6 P R. i903 
»153 P.L.R, 1903- {U M.8:^. 2 OA. 138 /i.; 
•21 r H. Or., 7 IVU. 1S99. Cr.. V ) (R , 24 
IWWR 1009. Cr. ^ 1 Ind. 0\>, -12\) - 153 T L R. 
1909. Cr.^10 Cr. L J. 5S1 j 

(9) —confessions I'ahw cf. — It \i not 

prf>per to convict an a4^cu?-ed 011 bis C'5a- 

ic^sjon to a Mi^nok which w.is retract'd :<t a 
Se-^sions trial. No \ TiiA MAt Niiv. t^u:i;KN- 
EMFKESS, l b R. 18/2 — 1892,497. 

(10) — C'mfesdon, vilue 0 /.—A cdq- 
foBsioii though made voluntarily by an accused 
person before a Magistrate, if subsequently 
retracted, i^ not sulftcient by itself to justify 
a S**<«ioiis Court in a'rtin? upon it. QUKEN- 
Empress v, Balya dagdu, Rat- Un. Cr, C. 
9S2»Cr Rg 3 of 1898. 

(ID —i?co*acfed confession, value o/, —Even 
in cases where there is a coufossiou, tho Magis¬ 
trate must tike all tbc evidence of the ofloiice 
available, since, in many cases, confessions aro 
retracted in tbo Sessions Court. (JUFCN Em¬ 
press V. M.4HADU ViTHOBA, Rat- Un. Cr. C. 
8t2»Cr. Rg. 11 of 1896. 

(12) — Retracted confession good evidence 
against the person xnakiyig it, but na( against 
others.—U is a recognised rule of tbs law of 
evidence, that a retracted confession may bo 
used again$* the person making it but not 
against otbor accused jointlv with him. CHET 
Sing v. crown, 28 P.W R i907»7Cr. L J. 
227. [R., 12 Cr. L. J. 276 = 10 lud. Cas. 857 « 

5 P.R. 1911, Cr.*91 P.L.R. 1011 = 27 P.W R. 
1911, Cr.] 

(13) — Reltacled confession—Points to be consi¬ 
dered—Crini. Pro, Code, 1382, ss- 1G4, 364.— 
Where a confes'^ion made by a prisoner is with¬ 
drawn at a later stage and allegations aro made 
of impropor conduct in obtaining tbeconfessioa, 
an enquiry mast be made as to tbo oircum- 
fitan^'es under which the prisoner coofossed. 
Padan Byu V. Quebn-Bmpubss, L B.E, 
1872—1892. 423. 

(14) — Retracted—of accused—Its admisibi- 
lily against co acrused. —A confession made by 
one accused person before tbo Township Magis- 
rate and admitted before a Sob Divisional 
Magistrate but repudiated by such accused 
wheu the District Magistrate, empowered under 
8.30, Cnm. Pro. Codo, beg^n his trial, is not 
admissible in evidence against tbo co-acoused| 
who wore tried jointly wiih him. PAT THAN 
V. Qubbn-Empbess, L.B,R. 1893—1909, 
612. 

(15) — Confession — Retracted confession— 
Value of confession against co-accused, —The net 
result o( authorities on tbo value of confessions 
seems to be this: (i) That it is not illegal to 
base a conviction upon the uncorroborated con- 
lessioo of an accused person, provided tbs Court 
is satisfied that the confession was voluntary 
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5^—Retracted Coofossiona— continued^ 


“5.—Retracted CoDfeaslone—continued. 


and true in fact; (li). that, O'om the point of 
vieio of legality, p^tre and the fact that a 

coijfe>^ioD bas been retractod is immaterial ; (iii) 
that the iHo to be made by tUe Court of a cou- 
svbctber retracted or not. is a matter 
rather of prudence than of iaw, the busiocss of 
the Court boiin; to make up its mind, iu accord* 
anco with the dictatsj^ of common sense, 
whether it is pafe to believe the confession or 
not; (iv) that experience and common sense 
show that, in Ibc aOfCDce of corroboration in 
material particulars, it is not safe to convict on 
a confession, unless from the peculiar circum* 
stances in which it was made and judging from 
the reasons, alleged or appareut of the retraction, 
there remain a high degree of certainty that 
the confossioo, notwithstanding it^ huvitig been 
resiled from, is genuine ; |v) that, when it is a 
question of u^ing a confession against a co- 
accused of the person confessing and the Court 
would not be prepared to accept the confession 
per $e as sulTicient. the corroboration ought to 
be of the kind that not only confirms the 
general story of tbo crime, but also, unmistak¬ 
ably, connects the said co-accused with the 
crime. Jawan v. Emperor. 264 P.L.R, 1914 
Cr L.J. 626^30 P.R. 1914. Cr. = 25 Ind. 
Cas. 631^50 P.W.R. 1914. Ct. 

(IG)—£i;idencc Act, $. 30 —Uetracted con¬ 
fession—Evidence against co-accused .—There is 
nothing in s. 30 at the Evidence Act which 
would exclude, as against persons being jointly 
tried for the same ofTeoco, a coafession made by 
one of tbo accused duly proved, simply because, 
at the trial, tbo coDfc>6ion is withdrawn or 
denied. The svord coofessioo** mu«t be strictly 
interpreted for the purpose of 6. 30| Evidence 
Act, A confession muse bo a confession of guilt 
or a confefsioD of facts which crustituto in law 
the oScnco charged. Mere admis ions of iocrimi- 
Dating facts will not amount to a confession, 
unless those facts and the necessary inferences 
from them amount to an ofieoce. AungThein 
V. CaOM N, t L.B.R. 133. (L.B R. 1893—1900, 
642, Diss,) 

(17 )—Motive for retracted confessioi^ if a 
ground for vtiligating sentence —Adwtssiftififj/ of 
retracted conlession—Independent corroborative 
evidence absolutely necessary—Accused to 
prove that what he admitted is really tintrue .— 
Spontaneous confessions are often induced by 
hope or belief of mitigation of punishment, 
Self-intcreet is the source from which the act 
comes. Such being the casci an offender 
should not receive a less punishment than he 
ordinarily would receive, merely because, in 
pursuance of what be considered best io his 
own interests, be confessed bis crime. An 
accused person's prompt confession may do 
doubt be of use to the authorities, and in put¬ 
ting the police upon the track of, and in help¬ 
ing them to find, the other offenders, but the 
executive authorities have much better means 
of knowing what aid an accused has in fact 
given than the Courts have, and any question 
whether a sentence should be mitigated on such 


ground is one for such authorities to deal with 
; upon an appeal for the clemency of the Grown. 

The mere fact that a confession has been sub* 
^ sequcntly retracted will not make it inadmissi* 
I ble agamst the accused ; but, before a Court 
I can act upon such a confession, it must be 
satisfied as to its (ruth- There is no rule of 
law that a retracted confession must be sup- 
! ported by independent reliable evidence corro¬ 
borating it in material patcicalars. The use to 
ba made of such a coofeasioD is a matter of 
I prudence rather than of law. If a Judge believes 
I that a confession made by a prisoner, although 
subsequently withdrawn, contains a true 
account of that prisoner's connection with the 
crimes the Judge is bound to act, as far as 
i that prisoner is concerned, on that confession, 
which be believes to be true. The possible 
^ malpractrces of the police should be borne in 
I mind in estimaiing retracted coofessioos. 
Neither Ibc accused's confession, noc the record 
of the Magistrate's belief that the confession 
bad been voluntarily made is conclusive proof 
tbit it was so made, but. having made the 
admissiou that it was so made, it lay upon the 
accused to adduce, if not actual evidence, at 
least some well-founded and probable reason 
for the Court's coming to the conclusion that 
what bn admitted was not in reality the fact. 
Chit Sun v. Crown, i L.B R. 238. (lO M. 295, 
12 M. 123, L.B.R. 1872—1892, 497, 18 A. 78, 
27 0. 295, li. ; 21 M. 83, 20 A. 133. 19 B. 728, 
F.) [i?„ 6 Bur, L.T, 47*14 Cr-L.J, 179 «19 

Ind, Cas. 179.] 

(l^t'-Retracted confessions — Corroboration, 
—Where a prisoner, accused of murder, made a 
confessional statement, which was recorded by 
the Village Muneiff, and repeated the same 
before the committing Magistrate aud before 
the Sessions Judge, but on appeal ti the High 
Court, after having beeu sentenced to death, he 
retracted those statements ; held, that as the 
prisoner had withdrawn all the confessional 
statements, it was necessary to examine the 
evidence and seo if there wa^ reliable evidence 
to corroborate, to a material extent and in 
material particulars, the statements contained 
in tbo withdrawn confessional statements. If 
DO such corroborative evidence existed, then the 
ooolradictory statements remained, and doubt 
I would exist as to which statement was true, 
and tbe confessional statements could not be 
I relied on against tbe prisoner. The fact that, 
after tbe first confessional statements, tbe 
prisoner made several others, subsequently, to 
the same effect, includiog the confessional 
statement made at tbe trial, could not be 
accepted as a corroboration of the prior state* 
meat as such subsequent statements themselves 
would require corroboration as they were with" 
drawn. QUEEN-Empress v. RaNGI, 10 M. 
295 = 2 Weir 361. [Diss.y 19 B. 728 (729), 1 
L.B.R. 238, Eat. Un. Cr, C. 719 ; AppL, 27 0. 
295 = 4 C.W N. 129 ; R., 18 A, 78 = 15 A.W.N. 
227; 20 A, 133; 12 M„ 123 = 2 Weit 376, 2 
Weir 510,] 
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(19) — Retracted confession - Necessity for 
corrobora^ioiir.—Some corroborative evidence is 
necessary to warrant a Court id acHog upon a 
retracted confession. Emi'UESS v, Tlli.V R\M, 
A.W.N. 1886. 22. 

(20) — coyxfessioyi — Necessity for 
corroborilion. —A retracted confessioo must be 
supported by independent reliable evidencecorro- 
boratiog it in material particulars. Depositions 
read under s. and retracted at the trial are 
not by themselves material corroboration. 
Qurf.m-Empress v. Bharm\ppa. i2 M. i 23 
= 2 Weir 376. [Diss., 19 B. 728 ; F . L.B.R. 
1372—1892. 497, 2 Weir 609 ; AppL, Rat. Un. 
Or. C. 894; Appr., 27 C. 295 ; /?., 21 A. Ill»IS 
A.W.N. 196-= 13 O P L R. 107 = I L.B R. 238, 
Sat. Uo. Or. C. 719 = 2 Weir 510.] 

(21) —Corroborafion tn ynaterial p'lrticulars. — 

Wboce the only evidenco against two persons^ 
accused of murder, where their coufe>sions 
which, taken together, conclusively proved the 
guilt of both, but which were subsequently 
retracted, and where there was no proof that 
the confcssiODS bad been extorted or obtained 
by inducement by the police, held that the 
accused were rightly convicted of murder inas¬ 
much as the confessions were sufficiently 
corroborated in niiteriai particulars by other 
witnesses, QUBEN EMPHBSSv RARaNAVAB, 
19 H. 482 = 2 Weir 745. [«., 13 C.P.L.R. 

107.] 


(22 ,—Necessity for corroboralion-^-Rule ai 
fo.—It canuot be laid down as an absolute rule 
of law tb it a confession made and subsequently 
retracted by a prisoner Cionot be accepted as 
evidence of his guilt without independent cor¬ 
roborative evidence. Too weight to be given tc 
such a oonfoesion must dopend upon tho cir¬ 
cumstances under which the coofe>sioD was ori- 
gini^lly givbo and under which it was retracted, 
^eluding the reasoos given by the prisoner for 

A coofeesioD. in itself reason¬ 
able, and probable, must, if repeated more 
than onos and rotraot&d only at a late stage in 
P^o®®®diog8, has greater weight attached to 
'V I ° ® conlession made only once and retract- 
ed altor a short interval. Tae question which 
should bo put to the Jury regarding such con¬ 
fessions ia not whether they are corroborated 
by independent evidence, but whether, having 
regard to the circumstances under which they 
were made and retracted, and all the circum¬ 
stances connected with them, it was more 
probable that the original confessions or the 
statements retracting them were true. An 
omission on the part of the Judge to put this 
question to the Jury amounts to a misdirect ion. 
queb^Empress V, Raman, 21M. 83 = 2 Weir 

^ ^ 1903, Cr. = 153 P. 
^ CrX.J. 763= 17 Ind. Oas. 75 

M.W.N. nil, 1 L.B- 

X(i •dO.J 

(23)-fie<rac««d eonfttnon—Neceuiiy for eor- 
fOQorat%OH.^h retraoied ooufeesion ahoold oarry 

79 
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practically no weight as against a person other 
than the m^kcr ; ^nd the very fullest corro¬ 
boration would bo necei^jjary in such a case, fat 
more than would b' demanded (or the .sworn 
testiinnnv of an accomplice on oarh YA8IN 
V. KlSfi-KNfPKHOU, 28 C 689 = 5 C.W N 670, 

I [R , 38 C. 559=15 C.W N. = Ind. Cas. 

^ 1059= 12 Cr, Ij.J. 2, 12 Or. L J. 2^6=15 C.W. 

I N. 593 = 10 Ind. Cas. 5’^2 1 

(2i)^ Retracted conh<.'^f*n - Ace* ssif// for eor^ 
roboraixon — li isobviou-lv imp nt »nt that, in 
cases whsre a retracted confession is the evi¬ 
dence chiefly relied on by the orosecution. not 
only should the Court be satisfied as to the fal¬ 
sity of any allegations as to improper prossur*’ by 
tho police, but should use every reasonable 
oflort tc ascertain to what esvent, if any, the 
details of the confe-»SiOn arc corroborated. 
Queen-Empress v Bii^oi, Rat Un. Cr. C. 
242. 

125)—Value of retracted confession—Necessity 
for cortobornlion —The High Court n( Bombay, 
while full? conscious of the reed of caul ion in 
dealing with retracted confessions, has re¬ 
frained from laying down any binding rulo, 
such as that a retricted ooafession must bo 
supported by independent reliable evidence cor¬ 
roborating it in material particulars. It has 
treated the value of a retracted confession as 
a matter of prudence than of law. A retracted 
confession, it proved to have been voluntarily 
made, can be considered along with the other 
ovidenco, in the case. QueEN-EMPRESS v. 
GflARYA, 19 B. 728. [R . Rat. Un. Ct. G. 842, 
Rat, Un. Cr. C 952, 23 B. 316, 1 L.B R. 238.] 

{25)^ValHe of retracted confe^^shn—Necessity 
tor corroboration .— If a Judge believes that a 
confession made by a prisoner, altbougb sub¬ 
sequently withdnwn. contains a true account 
of that prisoner’s crime, tho Judge is bound to 
actf so far as the prisoner i.s concerned, on that 
oonfession, which ho believes to be true. When 
a oonfession not supported by the evidence of 
witnesses, a Judge must examine carefully to 
see whether it gives details wbicb indicate that 
it 13 a natural narrative of what took place in 
the presence of the man making it, and is not 
at variance with any evidence in the case which 
is believed, and is not merely a parrot-like 
repetition of a story put into tho man's mouth, 
Queen-Empress v. Maiku Lae, 20 A. 133 = 
A W.N, 1897, 224. (18 A. 78. 10 M. 295, R.) 

[P.. 29 A. 434 = A.W.N. 1907, 140=4 A.L J. 
310 = 5 Cr. L J. 360; R , 23 B. 316, 1 L.B.R, 
238, 153 P.L.R. 1903 = 16 P.R. 1903, Cr.] 

(27)— Retracted confa-sion, value of —Corrode- 
rnfton. ^It ia unsafe to tely and act upon 
retracted confessions unless, upon a considera- 
tioo of the whole of the evidence in the case, 
the Court is in a position to come to the 
unhesitating conclusion that the confessions 
were true. It is very diffioult, if not impossible, 
to come to such a conolasion unless those 
retracted confeseions are corroborated by credible 
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icdcptndent evidence, Queen«EmPRESS v, 
Mahaiur, 18 A. 78=A.W.N. 1895, 227, (10 

M. 2U5, R ) [Oisso 1 L.B.R, 233; R., 20 A. 
133, 10 P.R. 19H, Cr-, 3 P.W.R. 1907. Cr.] 

i2^)—Retraclei confession — Corroboration .— 
In the absence of any corroboration by credible 
and iadependent cvideoce, it i^ unsafe in the 
majority of cases to found a conviction on a 
retracted confession. A retracted deposition 
does not in itself afford a sufficient corrobora* 
tioD of a retracted coofossion. E^irUBSS v. 
CHUTIa, 13 C.P.L R. 107. 

(29) — Evidence—Retracted confession—Some 
accused not present when confession mode — 
Corro5or(2hon of approver's evidence* —Certain 
accused persons made confessious which led 
to the arrest of certain other persoosi The 
confessions were subsequently retracted, but 
were corroborated by the evidence of the appro* 
voc. field that the retracted confessions, 
taken behind the back of the accused who had 
no opportunity of cross-oiamining the persons 
who made them, were not sulTicient corrobora¬ 
tion of the approver’s evidence and no conviction 
should bo baspd on them. DlClU DAYAL v. 
Kinq-Empbuou. 11 A.L-J, 73*18 lod. Cas. 
672*14 Cr. L.J 1I2 

(30) —Concession retracted at trial—Its value 
when uncorroborated bjf amj other direct evi¬ 
dence—Produclioyi of thuKj unconnected with 
commission of crime.—C was convicted of 
causing the death of J, by fracturing her skull. 
C made a confession before a Magistrate, which 
ebe retracted in the Court of the trying Magis¬ 
trate. Except the evidence of one witness, who 
said bo saw the two women quarrelling, there 
was no proof whatever to show that C, com* 
znitted the crime, fiefa, that it is not safe to 
convict an accused person on bis retracted con¬ 
fession standing by itself unoorroborated. 
Beld^ als^. that production by an accused 
person, while in the hands of the Police, of a 
thing unconoootod with the commission of the 
crime is not admissible in evidence against 
him. Mt. Chandan V. Crown, 3 P.W.R, 
1907, Cr. (21 P.R- 1869, Cc., 5 C.W.N. 670, 
18 A, 78, 27 C. 295, F) 

(31) — Grim. Pro. Code (1898), $. 288—Con¬ 
fession made to a Magistrate and retracted at 
Sessions trial —Evidence brought under s. 289— 
Corroboration. —Where there arc two sets of 
evidence, neither of which can alone be accept¬ 
ed without corroboration, they cannot be taken 
to corroborate one another, and joined together 
60 as to justify any Court in taking action on 
such evidence. Evidence brought in under 
s. 288 cannot be accepted as proper corrobora¬ 
tion of a confession made to a Magistrate and 
retracted at the Sessions trial, especially when 
that confession was not fairly obtained and was 

not voluntary. Queen-Empress v. JADUB 
DAS» 27 C. 295*4 C.W.N. 129. (12 B.L.R. 
Ap. 16*21 W.R. Or. 49, 10 M. 295, 13 M, 
128, B.dAppr.). IF., 7 O.W.N. 345; R., 
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13 C.P.L.R. 107, 13 Cr. L.J. 352*14 Ind. Css, 
896*12 M.L.T. 1* 1912 M.W.N. 649, 1 L.B, 
R. 238, 3 P.W.R. 1907, Cr., 264 P,L.R 1914 
*30 P.R, 1914, Cr.*15 Cr, |L,J. 626*25 Ind. 
Cas, 634.] 

(32)— Retracted confession—Evidence of ac¬ 
complice corroborated in material particulars— 
Bvidenze Act, I of 1872, ss. 133 and 114.—A 
person, who was charged with murder, made a 
confesbional statement which was recorded 
uoders. 164, Crim. Pro. Code, but subsequently 
in the Sessions Court, he repudiated those 
statements. One of the accused, who was taken 
j as approver, deposed against him, and he was 
j corroborated in certain most important parti* 
culars by some witnesses. Held, that the ac¬ 
cused was properly convicted as there were no 
grounds for supposing that the confessional 
statement was not given voluntarily and as 
the evidence of the approver wa^ sufficiently 
corroborated bv other witnesses. KING-EMPE- 
ROR V. MOHIUDDIN 8AHIB, 25 M 143*2 
Weir 800. [R.. 13 Cr. L.J. 305 = 14 Ind, Cas. 

849*1912 M.W.N. 207*22 M.LJ. 490-11 
M.L.T. Supl. 1*35 M. 247, 35 M- 397-1912 
M.W.N. 549*12 M.L.T. 1*13 Or. L.J. 362* 

14 Ind. Cas. 896.] 

{3B)—Confession—Statement bp a person not 
implicating himself—Inadmissibility of such a 
statement—Circumstantial evidence —Evidence 
Act, ss. 11 and 30—Murder.—8eld that: — 
(1) A BtatemoDt of an accused to the eSect that, 
under threats of death, he was forced to sit out¬ 
side the door of the bouse where a murder was 
being committed^ to warn the (murderers of the 
approach of anybody, and not to divulge the 
secret and to remain an impassive agent in the 
crime, and that he took no part in, on the other 
band be vainly tried to dissuade the co-accused 
from committing the crime, does not amount 
to a confesdioD of either murder or its abetment, 
and consequently is also inadmissible in evi¬ 
dence Qoder s. 30 of Act I of 1972, against the 
co-acoused. (2) A retracted confession, though 
admissible in evidence, is not ol much value. 
(3) The circumstantial evidence, not satisfact¬ 
orily explained, to the following efiect, is suffi¬ 
cient to conviot G and S of murder, even in tbe 
absence of a clear and strong motive for com¬ 
mitting it. ** The deceased was tbe wife of one 
G who was living with her in the quarters ad¬ 
joining those occupied by S his brother at M i 
on 25th May she was seen alive in the company 
of 6 and S, and said she was going oS early 
next day with G to K ; and alter 25ih she dis¬ 
appeared and was never beard of until her body 
was found in a well at M on 2Gth July. The 
medical opinioo was that the body was that of 
a woman and was thrown down tbe well after 
being fully murdered and it must have been in 
water from two to four weeks. G arrived at K 
without her on 27th July ; neither G nor Sgave 
report to the Police of her disappearance and 
on the 6th August ornaments worn by her were 
found with 8,” (4) Satisfactory proof that 
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clothes found on the body of a murdered person 
belong to him and were worn by him immc* 
diately before di^appe^trance is sufficient to fliid 
that tbo corpse ie of that person, although it is 
too decomposed to bo identified other^vise. OUL 
Hassan and Rasul Khan V Crown. 38 P. 
W.R Cr. 1910 = 24 P R. 1910»193 P L.R. 1910 

lad. Gas. 2S0»il Cr. L J. 604. 

(31)—Con^sssion ffiven under coercion — Sub^ 
sequent wUhirawal — Confession at variance 
loUh the evidence, —Where a prisoner, a young 
girl of 15 years of age. who was suddenly charged 
with a serious oflence and was kept in police 
custody for some time, made a confession to a 
Magistrate, after being boateu by tbo police 
with a view to forcing her to make it, which 
she subsequently retracted, held that it could 
not be relied upon, especially, when it was in- 
consistent with tbe evidence giveu in tbo ca-;o 
by the prosecution witnesses. MOTIJAN BIBBH 
V, Crown, 6 C.W N. 380. 

(35) “£Jzaw»nafion of accused, record of — 
Proof of identity of person loho made confession, 
— If the accused was examined in a language 
which the Magistrate understood and was able 
to write, then the record of the examination, if 
made in another language, is inadmissible, aud 
no evidence can be admitted to prove what 
statement was made by the a :cusei. It is not 
the practice to ba^e a conviction upon a retract* 
ed confession, unless it is corroborated. That 

a person, who is being tried, is the same person ' 
as tbo person who made the corjfessiou must 
be oroved. QUEEN-EilPRESS v. K\MZAN ALI, 
L,B.R, 1893—1900. 70. (11 C.'.iQO, H C. 539, 15 ' 
0. 595, 17 0. 8C2, 9 M. 224, P.\ 11 B. 3H1, R.) 

(36) - Confession relracteit^Corroboralion^ ' 
Penal Code, ss» 114, 302, conviction under— ' 
Charge under s» 302, Ptnal Code. —Where a | 
confession was taken by a Magistrate in jail 
with a police officer in tbo next room and was 
subsequently retracted. Held, such a confea* 
sion could not bo acted upon unless supported 
by very good corroboration Qutere. —Whether 

a person charged under a. 302, as a principal, 
can bo convicted under ss. 302 and 114 as an 
abettor. SHEIKS 80HALI v. KiNO-EUPKttOH, i 
11 O.L.J. 273. 

(37) — Confessions—Subsequent withdrawal — 
Kn/ue.—Where the only evidence in a criminal 
case was the confession of the accused mado 
before the Magistrate but subsequently retract¬ 
ed, and where it was found that the police mis¬ 
conducted themselves in tbo search of tho bouses 
o! the prisoners who confessed, the High Court 
sot aside the conviction, In re SOFIRUDEEN, 

2 0.L.R. 132. 

(38>—Conressiort retraeUi subseguenlly— 
Panion^Statement by the accused, a//cr accept* 
%ng pardon, retracted subsequently,—A coofes* 
flion made before tho Magistrate, though after¬ 
wards retracted, IS evidence against the party 
making it \ and the statement ol an accused 
made after accepting a pardon, is not inadmis- 
Bible tn evideooe by reason ol the person 
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, making it fanving retracted it before the rrom- 
[ mitring MagiHrue S^HIB DiN v. EMPRESS 
OF India, P L R, 1900. 19. Cr, 

(39) — Retracted, uncorroboritci, contradicted 
inconsistent confession, mine of, — A conviction 
cannot; bo prudontly bv'^el upon a reirtcted 
confession wbon no*, only imc'irroborated, but 
actually contradiored by the other evidence on 
record, and when e ntaininc a -torv intrinsi- 
ciily improbable, Ripatv. QUF.I^N F^MPUESS, 
Siipp. 1 0 G. 13. (19 B 728. D.; A.W.N. 1395, 
227. R.) 

(40) —Con/cstioH retracted havinq been 
inducfd by lortioc — Duty of Juiqe \ohcn if is 
souijht to be used against co accused—Evidence 
Aci, $ 30 —Where a ooofos^iou is retracted by 
cha accused on the ground that it was induced 
by torture and especially when the confession, 
after admission, i.s to be taken into considera¬ 
tion against hi^ co-aocuicd under s. 30, Evi¬ 
dence Act, and the accused has m\rks of 
violence ou h's body, it miv be tbo proper 
course for tho Judge to take evidence about the 
oircLiinsiaoces before admitting the confc<>sion 
in evidence, QUERN-Empress v. BalvPPA, 
Rat- Un. Cr. C 730»Cr. Rg. 58 of 1894. 

(4 1 ) —Retracted confessions—Practice,—Tbe 
practice of the Ujgh Court of Bombay hag boon 
to deal with conlessioo.s in cmoection with all 
the facts of the oarticular cise, and while not 
iguoriuj cbo difficulties that surround retracted 
confe-si'^ne, it has not avoided thes** difficulties 
byapplyisjg any .stringent rule. There ie no 
rule of lavv that requires a duly proved confes¬ 
sion to bo oorroborited. QUREN Emprrss v. 
Dan.ti, Rat Un, Cr. C. 719, 

H2)—Cavital case%—Conviction on retracted 
confessiO'U-ln capital c.ascs, the jury should 
often r*^fcain from convicting on retracted coa- 
fesnons, Q UERN K.MPUES8 v RUPYA, Rat. 
Un. Cr. C. 21S = Cr. Rg 12 of 1886. 

(13)— Confession, definition of — Retracted 
con/essicyi — Corro6orafioH — Confession of co- 
accused—Discovery of importa7it fact—Evidence 
Aci (I of 1872), s, 'll, —An admission of all the 
ingrndtcQls required to constitute au oficnco isa 
confci^sioQ. A statement cf the following kind 
cannot bo regarded as a confession of complicity 
in an oSence. ** I told tbo other accused that, 
if they wanted to kill ray husband, they wore 
at liberty to do so, and I would bring no case 
against tbena. But when they arrived at my 
busband^a bouse on the fateful night, I endea¬ 
voured to restrain them and was only prevented 
from doing so by their throats to kill me and 
my piOD if 1 interfered. I did neither take any 
part in the murder, nor did I in any way assist 
the murderers after my husband was put to 
death." A confession taken in conformity with 
tho strict provisions of the law by a Magistrate 
cannot be ruled out of Court, simply because 
the accused was produced before the Magis- 
I trate with the sole object of having bis confes- 
I siOD recorded by him. A confession of a oo« 

I accused is corroborative evidence of another 
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co-Accused's confession, if the former sup¬ 
ports the latter in all its material parts. A 
confession retracted at an early opportunity 
must be very carefully ecrutinised bofoic it is 
accepted by the Courts. But if the confes* 
sion is made under circumstances which pre¬ 
clude the idea that it was not genuine and if 
the confession is such that, bad there been no 
retraction, the Court would not have hesitated 
to accept it as a voluntary admission of guilt, 
its value is not diminished simply because its 
author has subsequently thought 6b to disclaim 
it. The fact of pointing out the place where 
the murdered body is found strongly corro¬ 
borates the confession in a very material parti¬ 
cular. But when the place has already been 
pointed out by another co accused, the value 
of this evidence remains very small. In the 
absence of any evidence cuDVicctiog the ac¬ 
cused with the commission of the crime, it is 
not lawful to convict an accused person simply 
on the strength of the co-accused’s cnnfe.ssioD 
Bhag Singh v. Eupkror. 4 led. Cas. 429 = 
24 P.W.R. 1909, Cr. = 153 P.L R. 1909. 


{ii) — Adniissibilily — Voluntary nnd true 
confessions — Belraclion of confessions.—Per 
Aston, J. —A Judge ought to be satisfied 
that a confession was voluntarily made, before 
it can be even admissible in evidence. Per 
Bponan, J, —A Judge should, in the first 
instance, see whether a retracted confession 
is voluntary or has been improperly induced. 
The mere fact that a prisoner puts in a plea of 
not guilty and denies having made the con¬ 
fession or explains having made it by allegation 
of police torture, is enough in itself to put a 
Judge upon enquiry. And he, then, has to 
decide, before admitting the confession at all, 
or allowing it to be looked at, whether it has 
been improperly induced. That is a question 
for the Court, i.e,, the Judge to answer in 
limine. II. upon weighing all the circum¬ 
stances, the prisoner’s denial and the proba¬ 
bilities. it appears to the Judge that the coufes- 
sion has been improperly induced, no matter 
how true it may bo, he is bound to exclude it. 
If he comes to the conclusiou that the confes- 
siou was not improperly induced and admits it 
it then becomes evidence and liable to be appre¬ 
ciated and weighed with the ro^t of the evideuee 
in the usual way. EMPEROR v. BhaGI VEDD 

8 Bom. L.R. 697 = 4 Cr. L.J. 332, 

(45) —Rdfroclo.i confession—Duly of Court 
—Where a confession is retracted, it U the 
duty of the Court that has to act unon it 
especially in a case of murder, to inquire into 
all tho material points and surroundingcircum 
stances and satisfy itself fully that tbo confes 
sion cannot but be true. KinG-Euperor v 
Ddrg.aYA, 3 Bom. L.R. 441. 

(46) -Cn»n. Pro. Code (1861), s 20b—Retract¬ 
ing of confession when read cycr by committing 

Where the accused, who 
detailed confessioD before the 
Magistrate, retracted it, ou hia 


Confession' **coQtinued« 

-5.—Retracted CoDfeesions^^onfinwd. 

beiDg read over to bitn in couformity with s. 205, 
Crim» Pro. Code, held that that did oot amount 
to aconfessioD. Reg. v. GARBAD BECHASr 
9 B.H.C. 314. 

{il)—Evidence Act, s. Confession, ad* 
viUsxbilily of^^Relracled confession^English 
and Indian Law ,—A confession duly recorded 
and certified under s. 164, Crim. Pro, Code, is 
admissible ia evidence against the person 
making it, unless shut out by the provisions of 
s. 24. Kvidooce Act. In India the law relating 
to the ado^i^sibility of a confession is contained 
in i, 24, Kvidonce Act. It is not idontical 
with tbo law in Ciiglntid. Tbc question which 
a Court has to decide when determining on the 
aclmisbibility of a confession is whether it 
appears to the Court to have been induced by 
the means mentioned in that seclion. The 
mere subsequent retraction of a cotifcssioo, 
which has been duly recorded and certified by 
a Magistrate, is oot enough in all cases to make 
it appear to have been unduly induced, QUEBK* 
EmI'HESS V. Basvanta, 25 B. 188= 2 Bom. 
L.R. 761. (U B.H.C. 137, P.) 

(48) —eVim. Pro. Code, $s. 164, 364i 533— 
Confession made to Presidency Magistrate —Con- 
fessionnot recorded in the language in which it 
was made — Admissibility.^Cho XIV, Grim- 
Pro. Code (except s. 155} does not apply to the 
police in the Presidency towns, andi oonse- 
queotly, a confession or statement to a Presi* 
dency Magislrato does not come within the 
words of 8. 164. Therefore, tho procedure 
prescribed, in regard to (bo recording of state¬ 
ments or confessions, by 3. 164 and (by refer¬ 
ence) s. 364, docs uot apply to statements and 
confessiot^s recorded by a Presidency Magistrate 
before the commencement of tho trial. Such 
statements or confessions, though not taken 
under 8. 164, would be admissible in evidence 
under s. 2G, Evidence Act, if it is proved that 
the whole statements ooDtained in the docu¬ 
ment wore either the actual words spoken by 
the prisoner or were accepted by him as repre¬ 
senting the true meaning of what be bad said 
and when the whole document was signed by 
him with bis own hand. The scope of s. 533, 
Grim. Pro. Code, cannot be limited to any 
particular kind of non-compliance with s. S64. 
No distinction can be drawn between a neglect 
to sign the oonfession or the certificate, or to 
certify the facts requiring to be certified, and a 
neglect to record tbe examination in the 
priBoner's own language. In both caseSi tbe 
statement would be admissible in evidence, if 
the accused would not be injured by such 
irregularities. QUEEN-EmprESS v- VISRAM 
BABAJI, 21 B. 495. [P,, 23 B. 221; R., 4 Bom. 
L-R. 785, U B.R. (1903), Ist Quarter, Oci P.O* 
13, 10 0.0. 112*6 Cr. L.J. 94.] 

(49) —Cnm. Pro. Code, s. IGi—Statement 
recorded by Magistrate not empowered to carry 
on preliminary enquiry—Contradieticn before 
Magistrate having iurisdiction—False evidence 
—Alternative charge—Penal Cede, e$, 191| I93i 
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Coa/ess/oii—contiDuecii 

—^5 —Retracted CoQfeesione— coniiniud, 

— A statemcot taken by a third class >Iai;istratQ 
under s. 164, Ccim. Fro. Code, such Magistrate 
not having rtutbonty to carry on tho preliminary 
enquiry in the case, is not evidence in a stage 
of judicial proceeding within the moaning cf 
ss. i9i and 193, I.P.C., such that, when the 
statement is contradicted afterwards before the 
Magistrate having jurisdiction and exercising 
it in tbo preliminary enquiry into an accusation 
of murder, it will form a sufticient basis for an 
altoToaiive charge of giving false evidence in a 
judicial proceeding. QUEEN* Empress v, 
BHARMA 6m NlNGAPPA, 11 B. 702. [F.. I 

Bom. Cr. 167 = 14 Bom. L.R. 753*13Cr L J. 
709= 16 hid. Gas. 517; fi., 11 B. 659. Rat. Uo. 
Cr. 468. 2 Weir 605; D., 22 A. 115 = A.W N. 
1899.207. 16 M. 421 = 1 Weir 175, 13 Ind. 
Cas. 273«5 S L R. 174.] 

(50)— Ayprover — Retracted confession, — 
Where an approver who bad accepted a condi* 
tioual pardon, made a confession implicating 
tho accused, but afterwards retracted it, held, 
tb'tt the accused was not liable to be convicted 
on thatconfo^siou alone, QUHB.N v. HahDBWa, 
S N.W P. 217. 

{5\)—Cnm, Pro. Code, ss. 161, 193 fl), 537 
—CoM/^t-ssion sub^equentli/ retracted -^Toe ac¬ 
cused WHS examined as a witness under a. 337, 
Grim. Fro. Code, by tho coniaiittM»g Magis¬ 
trate, and WHS not himself ccuima^od for 
trial bolore tbo Sessions Court, but was sent as 
a witness for tbo prosecution. On the same 
day, be made a confossion recorded by a Magis¬ 
trate under s. 164. Grim. Fro. Code. A pardon 
was cQored by the District Magistrate which 
InAuenced him to confess. In tbo Sessions 
Court* however, tbo accused was made to plead 
to^Ue ohargo aud, on his retracting his confes* 
sioQ, was put on trial with other persons who 
bad Deen duly committod. The accused wa$ 
ooDvicted mainly on his retraced confession. 
Held, that the conviction and the sentence 
must bo reversed on tbe ground that the accused 
was not committed for trial, under s. 193 (1), 
Grim. Fro. Code, as this is not a more irregu¬ 
larity such as is contemplated by a. 537, 
Grim. Pro, Oode, but is very projudicial to 
tho accused. Deld^ also, that the coafeseioo 
recorded under a. 164, Grim. Fro. Code, and 
re&cactcd, was inadmissible und^r g. 24 of 
the Evidenoe Act, Beli. further, that the 
evidenoe given by the accused as a witness was 
not admissible in the aosence of anything on 
tho record to show that the ooDditioos of 
pardon were explainod to the accused who was 
lettered by the ooniession which had been 
obtained from him. Nqa Thin NO v. QUEKN- 
Empress, L.B.R, 1893-1900, 8. 

(52) siaterr^nt ct co*accused not 

amounting to eontession-^S. 30, Evidence Act .— 

The mere statement of a co-accused, as distio* 
goiabed from a oonfessioo, cannot be used 
for or against another oo accused person. 8. 30 , 
Evideoee Act, does not permit the ooolegsioD 
of tbe 00 -accused to be ussd in favour of some 


Con/ess/on^continued. 

—8.—Retracted Confessions—concfwded. 

other of tho co-accused por?;oDS. BAGQA SlNGII 
V. EMPRESS. 39 P-R. 1888. Cr. 

Reiractod confession made afiec long police 
custody—A d in is.-) in n.^ in, not retracted, if sid- 
missible—See CONSl’lRAtiv, 16 C.W.N, 1105 = 
16 Ind Gas. 257. 

See Judge .^nd Jurv, Ra. Un, Cr. C. 730 
= Cr. Ug. 58 of 1894. 

^lurder—Retracted confo^^ion, C'^rroboruioo 
—Sulphate of ccpp?r p lisooing—Sri' FENAB 
GODB. s. 302. 43 P.W.R. 1910. Cr. 

-8. —Confessions by co accused —Adraiaal- 

bility. 

{\)—Kvidince Act, s, ^O^Confession—Ad- 
nvssion — Dishnclion between, i*0 must be 
strictly construed. It makes a clear distinc¬ 
tion between an admission and a coofession. 
It is only uodiT that section lhat the confes¬ 
sion of one of two or more accused, jointly 
tried for tbo same offence, can bo uken into 
coDsideratioo as agxinst tbo rest. It must bo 
a coolo^sion lo bo eo admig^blo. that is. it 
mu<t aBcct both the per.ion confessing and tbo 
other accused. The word ** confession,’* as usod 
in the Aot. must not bo construed as irictudiog 
a moro inculpatory admissicQ. which falls short 
of being au admi^ni'in of guMt. Tbe terms of 
tbo section do not countenaoce the coQStvuction 
of a statement into a confe^bioa by a process of 
ioforenlial roasouiog. It is one thing to make 
statcmoiitA giving rise to an inforonco of guilt 
and another thin>> to confes- a crime. EMPE¬ 
ROR V. SanTYA BaNDU. II Bom. L.R. 633« 
3 Ind. Cae. 742. 

(2) — Evidence Act, $. 30 — Confession, —A 
confe»^ion withiu tbe meaning of 6. 30 is a full 
and unqualilled admission of the guilt of the 
person miking it and of a charaotor to justify 
bis conviotton upon it. The statement^, there¬ 
fore. of a person being jointly tried with ao- 
o:bct person for tbo same ofTence. cannot be 
taken into conndetatioo against such other 
parson, under ^Lat section, unless such state¬ 
ments are of tbo nature indicated above. In 
re pedlxon of KAPUR SlNQll, A.W.N. 188f, 20. 

(3) —Evidence Act, s. 30-CoH//»s<ion 6v co- 

accused pleading Whore one of tbe co- 

accussd pleads guilty and bis trial ie suspended 
immediaiely after his plea is taken, his confes* 
SIOQ cannot bo used against the other accused, 
for, ho IS nob jointly tried with the co-aocused. 
His plea of guilty has not the eQeot of making 
bis admission relevant against them. A state¬ 
ment by aa accused person consisting of tbe 
vague AGQusatioDs of a co*ajcused. but contain- 
ing DO admission of an oSence or a share io an 
oSence. beyond the admission, that he only 
knew thit a daooity was to take place and that 
he was a passive spectator of it, was held not to 
be a ooofeesioD. EMPRB6S v. BaJJU, A.W.N- 
1681, 99. 

(4) —Joint trial — Evidgnee—Confession of co- 
accused-^^Evidontiary vafue.—Two persons were 
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Confession —continuedi 

6.—Confoesiona by co-accased—Admisai- 

■^contiimed, 

jointly tried, the former for criminal breach of 
trusiand tbe latter for the abetment of that 
oifeoce. The only evidence against the latter 
Was the confession by the former. Eeld that he 
was improperly convicted on such unsupported 
statement. EilPRERS v. BaLDEO A W N 
1881, 164. 

M-a)—CoH/cssion—JojMf trial—Admissibility 
Of.—Several persons were put upon their trial 
for an oBonce under s. 193. l enal Cede. Coe of 
them made a siaiemciit confessing his puilt and 
i^mplicating some of the other accused. The 
Magistrate did not convict him upon the con¬ 
fession but recorded evidence against all the ac¬ 
cused and convicted them after considering the 
whole evidence, including the confeesion. The 

® tho judgment m thie 

respect. that the confessing accused was 
tried jointly with the other accused and the 
confession wa.s admissible in evidence against 
them all KlNG;^i:MPEROR v. Dip Narain. 

W. 327-28 

”‘*"'^«»’“C6«/cssioK iw- 
2)ticaftHg ajiof/icr, admissibility of.—Held that 

a confession made by one petfoo while he was 
on bi9 trial for murder, for being a thug, and 
unphoating another, was not admissible in ovi- 
denco against the fatter tried alone, subsenuoot 
to the confession and conviction of the former. 
empress V. JlTA SINGH, A-W.N. 1881, 164. 

(0)—Confession of cO’-accused—Hoio far con be 
acted on.—The confession of a co-accused canuoi 
be takeu into coasideration, where ho does not 
substaotially implicate himself to the same 
extent as the other accused, but on the cootrary 
tries as far as he can to minimise the part be 
took. Where a conviction is based for the most 
part on such evidence, it is bad in law. SlVA- 
SAUi PiLLAi V. Emperor. 8 lud. Cas. 719=9 
M.L.T. 318 = 1910 M.W.N, 734, 

{D-Evidence Act il of 1872). s.ZO—Confes¬ 
sions by co accuscd—No conviction can be made 
OH such confessions uitless they are corro6orafed 
^Arrest of K'iintss during the course of (rial—‘ 
Practice —A convictioa should uot besustAioed 
where it rests eotiroly oo statemcots contaioed 
in confessions of oo-accused pereons. Tboarrest 
of a witness for the defence for giving false 
evidence, while the evidence for the defence is 
being taken, is very improper. Nga TO Kt\ 

12 Cr. L.J. 463 = 11 Ind. Cas 

1001 . ■ , 

( 8 ) — Bij Go'O'^cHsed tried for abet- 

ftientof the —An accused person and 

another co-accuS®^ were tried together for an 
offence. The though only liable for 

abetment of the ^ff«nce, was found to have 
been present at thS of the commission of 
the offence. flefd.|bat, under s. 114, I.P.C., 
the accused stood ik the same position as if he 
himself bad commpfted the offence ,* that his 
trial with the oo-ac^used for the offence was 
proper, and that tbe\ confession made by the 


Coii/fss/O0—continued. 

-6.—ConfesBlons by co-accosed—Admiait 

bility—confinaetJ, 

co-accused in such trial could be taken into 
consideration under s. 30. Evidence Act. against 
the accused. Thakur Singh v. Empress. 
32 P R, 1882, Cr. (3 P.R. 1870, Cr., F.) 

(9) —Confessi.ift of a prisoner ivhen admissible 
against co prisoner. —To render the confession 
of one prisoner, jointly tried with another, 
admissible in evidence against the latter, it 
must appear that ibat confession implicates 
the confessing person substantially to the same 
extent as it implicates the person, against whom 
It IS to be used, in the commission of the offence 
mr which the prisoners are beinc jointly tried, 
Queen v. Belat Ali. lO B.L R 463 = 19 W. 
R. Cr. 67: see also. Queen v. Mohesh Bis- 

Note = f9 W.R. Cr. 16. 
[F., 21 W.R. Cr. 69, 2 A. 441. 2 A. 646 ; R., 
Rat. Un. Cr. C. 436, 10 B.H.C. 497.] 

(10) —Con/cssion of accused, when admissible 
against co-accused.—Before tbo confession oi a 
person, jointly tried with a co-accused, can be 
taken into consideration against such co-accus- 
od, it must appear that the confession impli¬ 
cates the confessing person substantially to 
the same extent as it implicates the person 
against whom it is to be used in thocemmia- 
sioD of the offence for which they are 
being jointly tried. AUNG HlA v. Queen- 
Empress. L.B.R. 1893-1900. 7. (19 W.R. Cr. 
67, 2 A, 446, Cr. Rg. 12th April. 1898, R.) 

(11) —Con/cssio« when admissible against 
co'accused. — Fer Eattigan, J. —A confession 
to be admissible against co-prisoner.s must 
affect the person making it substantially to 
tbo same extant as the others, but so long as it 
fulfils this condition, and provided the evidence 
adduced in corroboration relates not simply 
to tbe general drift of the coulessiog pri- 
soner's story, but to those particular points 
that affect tbe co-accused, the actual weight 
to be attached to tbe confession must depend 
upon the circumsiaoces of each case The 
extent of corroboration which is sufficient, 
coupled with tbe confession of a co-accused to 
convict a prisoner must depend on the cir¬ 
cumstances of each particular case. The same 
pneral tests must be applied to the confession 
by a co-accused as to other kinds of evidence, 
except that it must not be forgotten that the 
confessing prisoner is not giving his statement 
on oath, and that his fellow prisoners have not 
the liberty of cross examining him and of 
exposing his falsehood. Fer Raliigan, J. Tbe 
confession of aco-accused may be considered with 
the other evidence, and if. in taking all !o- 
getber and considering the matter before it, 
the Court believes that the events detailed 

*'***'^ existence is so prob¬ 
able that a prudent man ought, under the 
oircumstances of the particular case, to act 6a 
thesupposiiion that they existed, tbe Court 
should then hold the fact stated to be proved. 
DO Banna v. empress, 29 

k«K« 1880, Cf. 
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Confession —ooDtioued. 

-6.—CoDfessloos by co-aecueed^Adnilsel* 

bltlty ^continued. 

( 12 ) —Co7i/^ssion, how far affects co^acciiSf^d .— 
Tbo corroborntiOD of tbc coofcdsioD of 4 co- 
aooused as to tbe details of tbe crime, without 
corroboration as to the person of the accused, 
is worthless. QUEEN v DUltBAUOO DaSS 
SIRDAK. 13 W.K. Cr. 14. 

(13) —Co«/e 5 sioH of oie accused^ how far affects 
oo acc 2 ^sed>***SirttemGDta made by one sot of 
prieooerSi onminatiof? another set of prisoners, 
when each individual prisoner made a case for 
bimself in wbtoh bs was free from anv criminal 
oflence, ought not to be taken loto eonsidera* 
tioDunders. 30 of tbe Evidence Act agaiu«t 
the prisoners of tbe second sot| when tbo two 
sets* although tried together, were tried upon 
totally diSereiit charges. QUBBN v. BUN- 
WAREE LALLi 21 W R. Cr. 53. QUBBN v. 
Khukrbb COORAM. 21 W.R Gr. 48. 

(14)—Con/e3sion, how far affects co-nceused .— 
Confessions of prisoners tried simultaneously 
with tbe accused tor the same oflence, which 
arc m a very qualified manoer made operative 
as evidence by Act I of 1872, e. 30, are only to 
be rated as evidence of a defective obaractor, 
and require especially careful scrutiny before 
they can be safety relied on. QUEBK v. 
Sadhu Mundul, 21 W R. Cr. 69. 

{\5\*^Bvidence Act, $, 20^Statement by 
prisoners .—Statements made by a prisoner 
before tbe committing officer which implicate 
his fellows and exculpates himself, cannot be 
regarded aa evidence under the Evidence Act, 
8 . 30. QUBBN V. KesHUB UHOONIA, 2S W. 
R. Cr. 8 . 

(16) —Con/rssion of guilt implicating oyiolher. 
^The rule that the statement of one prisoner 
oan be considered against another is applicable, 
only when tbe statement amounts to a confes¬ 
sion of guilt and implicates the prisoner 
making it EMPRESS v. KaDIR BaKSH A.W. 
M,1885, 303. (10 B L.R. 463, 6 C. 279, 2 A. 444. 
2 A, 646, i?.), 

(17) —Evidence Acf, s. 30—Con/e jsion o/ co- 
needed.—I d order that tbe confession referred 
to in e. 30 of the Evidence Act may be admis* 
siblot it must be proved, and the person or per¬ 
sona against whom it is sought to use it must 
be on their jaint trial along with tbe person 
proved to have made it; but the law nowhere 
requires that the ooDfession should have been 
made in the presence of the person against 
whom it is sought to use it. QUEEN- 
EMPRESS V. KaLLUA, A.W.H. 1894, 11. (6 
B. 124, B.), 

CO accused—Joint irial.what amounts 
fc—A prisoner escaping from custody during 
the trial, but before charge, who has been tried 
separately after re-arrest, cannot be said to have 
been jointly tried with the person whose trial, 
from a stage prior to the charge, was separate 
owing Co tbe escape from cuitcdy and tbe con* 
leesion of the oo-acoosed, first tried, was held 


Confession —continued. 

-6.—ConfessioDB by co accused—Admissi¬ 
bility—cow/in wed. 

to be inadmissible against the prisoner as tbo 
trial was not joint. Hassan KhaN v. 
KMPEROU. 29 P.R. 1901, Cp. = PX.R. 1900, 
p. 32. 

(19)—Cou/^e5sion of co^accused—Joint (rial 
xohat amounts to. —Two persons jointly tried, 
one for tboft, the other for abotmont of it before 
hand and being present during its commission, 

' were held to bo joiiKly tried for the i-aine oQonce 
wiibii) the moaning of 3 . 30. BAG bllAJl v. 
Crown, 3 p R. i8i9. Cr 

(201—Co>i Session of co-nccustd —Jo inf (rxal,— 
In 1873, two persons wore concerned in the 
murder of a third person, the first ab-conded, but 
the second, having been arrested, was tried in 
that year. Tne second person, during bis defence 
' at tbe Sessions trial, made a statement that the 
first person admitted to him having committed 
the murder. In 1877, the first person having 
been arrested and pUced upou bis trial—tbe 
second person bad meanwhile died—ibe Court 
of Sessions used tbe statement of iho deceased 
made at bis trial in 1873 as evidence against 
the first. Held that tbe deceased person's 
statement was not admissible against tbo 
first, cither under s. 327, Crim. Pro. Code, 
1872, or 8 s. 30 and 133, Evidence Act. CROWN 
V. JHAHA. 13 P.R. 1878, Cr. 

{ 2 \)^Evid€yice Act. $s 24, 25. iC, 30— Joint 
trial for same offence^Confession by one. admis¬ 
sibility 0 /.—Where a number of persons are 
jointly tried for the same oflenco. the confessiou 
of one of them, if admissible at all. is admis¬ 
sible for tbe purpose of tbe Court’s taking it 
into consideration against bis co-acou^cd, as 
well as against himself* Alter it has been once 
entirely rejected as unduly obtained, it cannot 
be admitted against tbe co accused. If circum- 
stanoen made it wholly or partly admissible, it 
ought nut to be set aside at all, but weighed 
for all purposes with care and discretion. EM¬ 
PRESS V. Rama Birapa. 3 B. 12. [fl-. 4 A. 

198»A.WN. 1882, 21, 6C. 530, 26 0. 509,2 
L.B.R. I 68.3 

{ 22 } ^ Uxicorroborated confession of cO‘accused, 
—Cotroboraiion.— A cooviotiou based on tbe 
cooftssioQof a oo-acoueed not corroborated in 
material particulars by iudependeot evidence is 
illegal AMIR SHAH v. EMPRESS. 20 P.R. 
1880, Cf. 

(23)— Actomplice tvidence — Necessity for 
corroboration—Confession of another accomplice^ 
no corfoboraiion.—Although tbo conviction of 
an accused person upon the euncorroborated 
testimony of an accomplioe is not illegal, yet, 
the invariable and undeviating practice of all 
Engliab Courts and Judges has, time out of 
mind, been to require that the evidence of ao 
approver shall be corroborated in some material 
particulars, from an independent and ao un¬ 
tainted source. It would be absurd to bold 
that any soob oorroboration is to be found in 
tbe oonfessioo of another accomplice who is 
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Co/i/ess/on—coDtinue'i, 

6.—Confe«ionB by co-accased-Admiasi- 

continued, 

being tried along mifeb the person against whom 

approver is tendered. 
Emi'Rlss V. BuDeo, A.W.N 1881 . 18 . 

U^)—Ccniea$ion of co-accused—Necessilv lor 

^''rroboTaiion.—The statement of one prisoner 
when considered against another, is entitled to 
hUle or no weight if it is not corroborated by 
other testimony m material particulars, and. 
among them, such particulars as connect the 

a" w'n 18H5!'Z20^^ EMi-RF.SS v. Piria, 

Act. $. 114. j/i, (b)^Corrobjration.-The cod- 

loain!'. although evidence 

against the accused, one of the weakest kind 
and if uncorroborated, is not sufficient to 
warrant a conviction. Manki TEWaRI v AMIR 
Hossein, 2 C.W.N. 749. (4 C. 483. f!) 

(25)—£o.dcnce ^Icf, T of 1R72, s. .30~Con- 
fessionof co-accused-Evidentiary value -The 
confession of a oo accused is .viden.-e, though 

not conclusive or of great weighs,gainst the 

oth« Reused. May be considered.- in s. 30 

li n n r"® considered 

as ID the nature of evidence and the confession 

mu.st fae treated as evidoace.” (24 W R.Cr 42. 

C.J, The confession of one 
?,K^ speaking. ,vidence 

against the other on a joint trial for the same 
ofi^ce. Per Straight, J. EMPRESS v. SUNDRA, 


(26) —fiutdence Act, lot 1872, s. 80-Use of 
confeaston—Same offence—Meaning. —Where two 
persons were accustd of an offence under s. 411 
of the Penal Code, another of au offence under 
3 . 467. the offences arising out of the same 
traasaotion. held that the coufession of the 
third accused oould not ho used under «. 80 of 
the Evidence Act against the other two accused, 
though It appeared bo the Magistrate that the 
latter should properly have beeo charged with 
abetment of the offence with which the third 
was charged. Quebn-Empress v. HiRA LaL 
A.W.N. 1899, 63. 

(27) — By CO accused triid jointly for dtsfmcl 
offerees — Admissibility of confession by one 
against the other. —An accused persou was tried, 
under 8 . 4ll. I.P G., for receiving stoleu pro- 
perty knowing it to be stoluo, simultaneously 
with the thief. Another person was also charg¬ 
ed under the same section wiih receiving stolen 
property, tbe proceeds of tbo same theft, from 
the same thief, but the properly was different. 
^cW, that the two persoos were being jointly 
tried, not for the same offence, but were tried 
together for different offences punishable under 
the same section, and that a confession made 
by the latter could not be legally considered 

Maya SINGH v. Empress. 

9 r XV. 1886, Cr. 


(28J-C0 aecused tried jointly for principal 
offence and far abelment^Con/ession by one.— 


Confession — continued. 

I 6 .—Confeeslons by co-accaaed—AdmUsi- 

bility — continued. 

Two persons were jointly tried, one for commit¬ 
ting an offence and the other for abetting it. 
Hefd.that they were not tried for the same offence 
j within tbe meaning of s. 30, so as to authorise 
a Court to take into consideration a confession 
made by one of the co accU'^ed against the other. 
Nur AHMED V. Crown, 8 P.R. 1874, Cr. [F., 
39P.R. I885;fi.. 3P.R. 1879.] 

(29) Confessions of prisoners tried joinily— 
Confession of co prisoner—Trial for substantive 
offei.ee and for abetment. —S. 30, Act I of 1872, 

ought to be construed with great atrietoess, and 
too conf6^sioQ of ooe porsoQ is not admissiblo 
io eyidenco agrtiusb aoothor. although the two 
are joaotiy tried, if one is tried for the abetment 
of tbe cffeoco for which the other i.q oq his trial, 
QUKRa>J V- Jaffir ALI, 19 W R, Cr. 87. 

{'^Oi^Confession of person jointly tried— 
hjXtent 0 /imp/tca^iou«~Bdfore the coofossioD of 
a person jointly tried with the prisoner can be 
taken into consideration against »uch prisoner, 
it must appear that that confession implicates 
tbe confessing p-rsoo substantially to the same 
extent as it implicates the person against whom 
it is to be used in the commission of the offence 
for which tbe prisoners are being j'ointly tried. 
Inre Khbtteb MOHDN v. DOTT, 2J.O. 37. 

(31) — Self-exculpatory statement of co-necus- 
ed.—Self-exculpatory statements made by oo- 
aceused are not admissible in evidence against 
the other oc-acoused. EMPRESS v. K.^LWA 

A W.N. 1881, 139. 

(32) —C?on/«sion of prisontrs tried jointly— 
Confession of co-prisoner incriminating htmsi If. 

The statement of one prisoner cannot be 
taken as evidooce against another prisoner under 
8 . 30 of tbo Kvideoco Act, unless the confessing 
prisoner implicates himself to the full as much 
as bis oo-prisonet whom bo incriminates. 
QUEEN V. Bai.JOO CnoWDHRY, 29 W.R. Cr. 
43* 

(.33)-—C’oii/tS5torts of prisoners tried jointly— 
Confession by co-prisoner implicating himself.— 
Tbe intention of the legislature as enacted in 
s. 30, Evidence Act, is that when, as against 
any person implicated by a co-prisonoc’s con- 
fessioD. there is evidence tending to his con- 
viction, the circumstance of such person being 
implicated by the confession of one of those, 
who are boing jointly tried with him. shall be 
taken into oousideration as bearing upon the 
truth or sufficiency of such evidence. QUEEN v. 
Chunder BHUTPAGHARjee. 2i W.R. Cr. 42. 

(3i)—Cim/esston under a. 30. Evidence Act, 

not substantial evidence-Judge to decide himself 

the question of admissibility or otherwise of evi¬ 
dence—Jury not a Court. — A oonfessioD under 
9. 30, Evidence Act, may only be taken into 
consideration but cannot be treated ae substan¬ 
tial evidence. A Judge should not leave tbe 
qaestioQ of determining tbe admissibility or 
otherwise of a piece of evidence to the Jury, but 
ehoold decide it himself. The word “ Court ” ia 
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-6.—CoofeBBioas by oo-accased —AdmisaU 

billty— 


s. 3i Evidonco Aot. does not include a Jury aod, 
tbefefore, a confession under that section cannot 
bo Ukeo into consideration by a Jury. In (he ' 
matter of, Ram MOLF^a, 1 J.O. 77. i 

(35 )—Confessions of prisoners tried joininf — 
Defects of co7ifes$ions by co-prisoners .—The con¬ 
fessions of CO prisoners cannot, under the Evi- 
denco Aot, I of 187 2, s 30, be treated as evidence , 
of an ordinary character, not distinguished by j 
any special intirmity or qualifl^alions against 
the other prisoners, as. in addition to the i 
infirmiiy inherent in an accomplice's testimony. ; 
they are not sanctioned by an oath, and not 
tested by cros^-examination. QUEEN v. Naga, 
23 W.R Gr. 24. 

(i6)^Evidence Act. I of 1873. ss. 30, 114 — 
Joint trial^Elea of guilty by a co-accused — ^ 

of such confessiofi against other , 
accused. —Whore, in a joint trial o( more than ' 
one person, one of the accused pleatls guilty, bis | 
statements aSecting bimsolf and the other \ 
accused are not entitled to be considered uedor 
9 . 30. for the etatementa, following tho plea of ! 
guilty, cease to be the stHtomonts of a person 
jointly tried, because the trial ends, so far as 
be is concerned, with bis plea. [Diss , 33 M. 
151; R., 33 A. 53 ] Confessions made by ac> 
ousod persons at a joint trial cannot be treated 
as evidence of accomplices against one another. 
Queen.Empress v. Lakshmayya Panda* 
RAM. 22 M. 491 *5:2 Weir 746 [R , 23 lod. Cas. 
157-14 M.L.T. 453 ] 


(37) —Trinf of accused, when it ends^Plea of 
guilty^Evidence Ac/, $, 30.-“The trial of a 
person docs not necessarily end as soon as be 
pleads guilty. The proper course to be adopted, 
when an accused person pleads guilty, is either 
to convict him on bis plea and remove him from 
the dock, in which case bis trial would be mani* 
fostly at an end so as to warrant bis being called 
as a witness for or against any person, who had 
been accused along with him, or else to allow 
the trial to go on as if the pica had been one of 
net guilty in which case bis trial does not eod 
with the plea of guilty aod. therefore, any con* 
feestoQ made by the person so pleading could 
^ taken into oonsideration under s. 30 of the 
BvjdencoAct. as against any other person, who 
was being jointly tried with him for the same 
offence. The only oase in which there may be 
a doubt is where neither of these courses has been 
explicitly adopted, but the accu.^od who has 
pleaded guilty is left in the dock merely to see 
what ihe evidence will show as against him, 
though the Court intends ultimately to convict 
him on the plea of guilty. In such a case, It 
would not bo fair lo allow his confession to be 
considered as against hU co-accused for that 
would be, in effect, to comply with the form^of 
justice while ^olatiog it in substance. QOEBN- 
EMPBE88 V. ChihNA PAVuOHI, 23 M. ISl —2 

*®‘** ***• c^*., laot. L.J. 605 

-la iQd. Oae. 981-16 P.R. 1911; AppL. 23 

A. 63-A.W.N. 1900, 199;iJ., 36 

80 


L.R. 510 = 5 5.W.N enC^-iS I.A. 267 = 11 M. 
L.J. 233 = 8 Sir. IGO, 10 M7, P.B., lO 

C. L J. 19. 14 Cr. L.J. 5nr, = 2l I,,d. C*--. 106 
= U.B.R. 1913. ^tri i>r. p- 170.] 

\'iH) ^Evidence Act. I of 1^7 2. s. 30—Co;i/€S- 
sionsofeo vrisoners — Murder —Abetm^'nt. — Mur¬ 
der and abetment of murder are not tbe >ame 
specific offence so to warrant the c )nfe>«ions 
of persons charged with murder bemg taken 
into con'^idcration under 10 of the ICvidcnce 
Act against those who arc char*^ed wiih tho 
abeiment of murder oqJ%. H .I>1 v. t^UICllN- 
KmJ'RBSs. 7 M. 579 -2 Weir 742. /-'..2 Weir 
742 ; R., Rat. Un- Cr. C 450.] 

f31) A 40) —Koidrnce Act. s- 30—Persons 
charged jointly wtl'i .‘mother for separate oifcnci^.s 
under $s. 37'2 and 37:s of (ho Penal Code respec- 
livrly^AdnussiOiluy of con/rs.st>n tnadc by rate 
of (hem as agaim-t the other —Itcirocti'd confes- 
sions^Tlieir uafue• — VVht fC twi persons aro 
tried t<^gcthcr. one charg-^J with an ofleiico 
uiid' T s. 372 aod tbe other utiJer s. 373, Uonal 
Code, a confession m vJe by oiio of them canuot 
be admitted against the other under s. 30 of 
tbe Evidence Act. a 3 tho offences are substantive 
oScncos. Confessions, which arc 'supposed to bo 
ihe off.^pnng of penitence and remorse, and 
which, novefthcless, are repudiated by the 
prisoner at the trial, must always be open to 
suspicion. DEPUTY LECSAL REMEMBRANCER 
V. KakUNA BAISTOHf. 22 C 161 (R.. 1U13 

MAY N. 207 = 11 Cr L J. 33-13 M.L T. 131® 
24 M.L J. 211 = 18 Ind- Cas. 257.1 

(4 n —by one of several prisoners 
jointly charged, implicating others alone—Evi¬ 
dence Actt $ 30. —A statement, by a pri<^onec 
with others, made hoforo the committing Magia* 
trate, which, being neither a confcsaion nor 
amounting to any admission of guilt in any 
degree with re.spcct to iho offt nee charged, ie 
simply an endeavour on bis pan lo explain bis 
own presence on the occasion iu such a manner 
as to exculpate bim^eU, is quite irrelevant as 
regards any mention therein implicating others 
and is not e vidence agaiost them. NOOR BUX 
KAzi V. Empress, 6 C. 279-7 CX R. 389. 
IR.. 27 M. 271-2 Weir 803.) 

{^2)—Acc^^ed, confrssion of, affecting co- 
nccu^ed^CoHviction ‘Cofi/es$icn is evidence.*— 
Tbe confession of a prisoner affecting himself 
and another, being j<untly tried with him for 
tbe same offonce, is, under s. 30 of the Evidence 
Act, evidence against both when duly proved. 
[J*., L.B.U, (1893—1900), 368, 29 A. 434-4 

A. L.J. 3iO«6Cr. L.J 360- A.W.N. 1907, 140.) 
A prisoner cannot bo legilly convicted upon the 
uncorroborated confession of another, jointly 
tried for the same offence . 2 C. W.N» 749 ; 

B. . 10 B. 319, Ru. Uo. Cr. 436. Ru. Un. Or. 

C. 466.) Per GaETH, C.J. Unsupported by 
other evidence, its evidentiary value is of the 
weakest kind ; but. if supported by other evi* 
deoce, it is immaterial* for purposes of a 
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conviction upon it, whether the confession 
succeeds or precedes the evidence that supports 
It, [Crilicized. 29 A. 434^=4 A.L.J 310 = 5 
Cr. L.J. 360 = A.W.N. 1907. 140.] Per JACK- 
SON. J.,a^ad MCDONNEL. J. Such confession 
IS not sumcieot to support a ooovictioD* cveo if 
corroborated, unless the corroborating ciroum- 
Btanlial evidence is such as itself to support a 
conviction independentiy. fOiss . 29 A. 434 = 4 
310 = 5 Cr. L.J. 360 = A.VV.N. 1907, 
140.J If a relevant fact is proved, and the 
Law expressly authorises its being taken into 
consideration, j.e.. considered for a certain 
purpose or against persons in a certain situ¬ 
ation, the fact in question is “evidence” 
for that purpose or against such persons, 
aitbougb the result has not been expressed 
jn those words by the Legislature; and 
being evidence “ it must be used in the 
same way as everything else that is “evidence.” 
ifae c.->nfession being thus what is called " evi- 
donee,” it is clearly matter for the jury to 
consider. What the Legislature intended to 
denote whenever the word “ evidence " U used 
in the Act, is explained in ibo interpretation 
clause. Empress v. Ashootosh Chucker- 
HUTTY, 4 C, 483 = 3C.L.R. 270 F.B. = | Shorn. 
^.R. Cr. 79. [Di.cs,. 14 Cr. L-J. 179 = 19 Ind. 
Gas. 179=6 Bur. L T. 47; R . 33 M. 46 = 9 Cr. 
L.J. 404 = J Ind. Cas. 867. 2 Bom. Cr. C. 143 = 
16 Bom. L-R. 975 = 38 B. 156. 11 O.C. 328-8 
Cr. L.J. 393. 9 Cr. L J. 308 = 5 M L.T. 355, 11 
Cr. L.J. 71=4 Ind. Cas. 884 = 12 O.C. 418, 14 
Cr. L.J. 666 -U.B.R. 19l3, 2od Qr. p. 170 = 
21 Ind. Cas. 166. 1 Ind. Cas. 547 .] 

(43)—Conviction bated iolelv on confession of 
co-accused—Circumstantial evidence. —An accus¬ 
ed person ought not to be ooovicted where the 
only evidence against him is the oonfeseioo of a 
oo-accused and oircumsiantial evidence, wbiob, 
although true, would not itself eupoort a oon- 
viotioD. Sri Kishbn v. King-Emperor. 

6 0,0.204 (4 0.C. 70, R.| [Diss., 11 O.C. 328 
= 8 Cc. L.J. 393.] 

Ii4)—Conviction based solelu o i uncorroborat'd 
confession of co-accused.—The w.orling of s. 30 
shows that a oonfe^eion of a co-accused is 
merely an element in the consideiation of the 
evidence. Unless there is something mote, a 
conviction upon it will still be a case of no 
evidenoe. HlOH COURT PROCEEDINGS 24Tn 
January 1873. No. 175, 2 Weir 740=7 M H 
0. App. 19. [F.. 1 M. 163 = 2 Weir 740.] 

(45) Conviction based o>i confession of co-ac¬ 
cused- ■ Necessity for corroboration,—X conviotion 
cannot be based upon the uncorrborated con¬ 
fession of one of the oo-aoouaed. The mere fact 
that theaooused. who was charged with house¬ 
breaking by night with intent to commit theft 
pointed out. some months afterwards, the stolen 
property, is not a sufficient corroboration of the 
oonfeesiOD of a oo-aooused, as the act of point¬ 
ing out the stolen property is in itself ambi¬ 
guous, and not inconsistent with hisionooenoe 


1 Queen-Empress v. dosa jiva. 10 B. 231 = 
3 10 lad. Jur. 383. [F., Rat. Un.' Cr. G- 468, 
) Rat.Un. Cr. C. 746; R , 2 Bom. Cr. C. 143= 15 
- Bom.L.R.975 = 38 B 156, Rat. Un. Cr. C. 436. 

1 Rat. Un Cc. C. 456]. 

I (46)— Confession of co-accused, evidentiary 
^ value o/.—Stateiiieots of co-Siccus 6 d porsoos 
^ j are Dot entitled to eveo as much coosideratioQ 
as the teetimnny of ao accomplice. QUEBN* 
Empress v. n.ana Raju, Rat Un. Cf. C. 46» 
; -Cr. Rg. 26 of 1889. (10 B. 231, /?.) 

(47)— Conft:s%ioii oj co^accuted^ exyidentiary 
value of, —Confessious mideby accueed per- 
soos at a joiot trial cannot bo treated as tbo 
evidooco of accompUces at^aiost one auntber. 
Such a confession would be evidence ool; 
against the person making it. AcoDfession muat 
^ be taken as a whole aod considered along with 
the admitted (acts ot the case, and the accused 
must be judged by hia whole oonduct. Where 
the accused admitted that be beard the other 
accused say that she was going to kill the child 
as it was a bindraDce to the journey she was 
j about, to make with him, that be saw her killing 
it| that be did notbiog to prevent her, and that, 
after the murder, he, with her, oonoealed the 
body and harboured her several days, held that 
such a oou(ee«ioa was a positive proof of the 
guilt of the accused on the charge of murder. 
The confession of one co-acoused, where be does 
noteubstao^ially impliotte himself to the same 
extent as be implicates the other oo accused^ le 
not admissible in evidence against the latter. 

Queen Empress v. Uma ; Queen-Empress 

V. BAliAJi. Rat Un. Cr C. 370 = Gf. Rg i9 of 
1868 . 

(48) - Confession ofco-accuud, evidentiary value 

two persons are accused of ao of¬ 
fence of the samedefinition arising out of a single 
transaction, the confession of tbe one may be 
used against the other, though it inculpates 
bimseif through acts separable from those ascri* 
bed to bisaccompljoe, and oapablei therefore, of 
ooDStituiiog a separate offence from that of the 
accomplice. QUBEN-EmpRESS v. Nur MaHO- 
MED, B B. 223. [R., Rit Un. Cr. C, 450.] 

(49) — Use 0 / confession of to-accused against the 
other ^Evidentiaty value.—lo a case where two 
persons were jointly tried on a charge of mur» 
der, the Judg-^ examined each of the accused in 
the absence of the other, in order that neither 
of them might bear what tbe other said, and 
the statements 80 taken were not read over tOf 
or in any way proved as against, the other, 
held, that the etatemeot made by each prisoner 
could not be taken into ooneidetatioo against 
the other pfisoner. EMPRESS ▼. LAKSHMaN 

nJJ317. [R., A.W.N. 
i X.J 

{SO)^Evidence Act, s. HO—Confession of eo- 
accused—Evidentiary vafue.—Where some cf 
the accused make statements in Ooutt denying 
their patticipation in the commission of any 
crime, but inonminating a oo*>aeon 86 d, auob 
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-6.—CoDfeesioDS by co acoQeed—Admiesi* 

biJity—continued. 

statements are not confessions, and c«anDOt bo 
taken into consideratioo as against tho co accu¬ 
sed under s. 30. Evidence Act. BlRHAN Dat v. 
KING-EMPEROU, 2 a L J. 53-2 Cr. L J. 22 

(51) —Confession of co-ocens^d, eridt* 
value o/—Evidence Act^s* 'iO^'*Taken intocon^ 
sideration.^'meaiiingof *—TUe words “lakeo into 
consideration '* in s. 30 mean ebat the confes¬ 
sions of a co-accused are not to have the force 
of sworn evidence. A conviction rrsiing on 
such a confes^sion alone cannot, be m-intaiucd. 
QUEEN-ERPUESS V. NIHMAL DaS, 22 A. 445 = 
A.W.N, 1900, 169. (15 B. 66, R.) [ii., 2 Bom. 
Or. 0. U3=16 Bom. L.R. 975 = 33 B. 15G, U 
O.C. 3*i8 = 8 Or. LJ. 393.] 

(52) — Slatcmeyil of co-accwscd— Evideutinry 
value of, —Tbo statement by an accused, being 
jointly tried with oebor:», should not bo taken 
into ooDsidcrai ion against such other persons, 
if the person making the statement entirely 
deprecates any guilty knowledge and seeks to 
clear himself at tbo expense of bis co-prisoners. 
Empress op India v Mulu. 2 A. 646. [i?., 
L.B.R. (1893—1900). 70.J 

(53) — Confession of co accused, evidentiary 

value of—Necessity for corrobornlion —Practice. 
—Although tbo law allows a Court to consider 
statements made by accubed persons when deal¬ 
ing with tbo case ag<*i 08 t other accused persous, 
who are tried with them, a conviction based on 
such evideoce only, without corroboration on a 
material point, is not proper. EMPRESS OF 
India v. Uhawani. l A. 664 [P., 2 Bom. 

Cc, C. 143«38 B. 156=16 Bom. L R. 975.] 
Empress of India v. Ram Ckand, l A. 
675. 

(64)—Evidence Aci^ s. 30 ^Confession of co* 
accused, effect of—Misdirection to jury — Judge 
not inslracting jury that confession of co accused 
was not e7U)uo>i, if amounts fo.—As a general 
rule ol practice, it is not safe to cocjvict an ac¬ 
cused upon tbe uncorroborated evidence of an 
accomplice ; the confespion of a co accused is on 
even a lower footiog. The statement of a co* 
accused is of less probative forco than tbo 
evidence of ao accomplice, for, it is affected by 
all tbe inberent weakikcss of such ovidence, and 
it could not be tested, as suchcvideDco can. by 
cross-examination, nor is it given under the 
Banction of an oath. A coDvictioo on such a 
oonlession alone has long been held to be a oase 
of no evidence and bad in law,** The omis¬ 
sion of tbo Sessions Judge to give instructions 
to the jury iu the sense above stated is clearly 
a miedireotioQ, leading to a failure of justice. 
In re KDPPAN, 5 M.L.T. 356 = 9 Cr. L. J. 808 
= 1 Ind. Cas 647. 

{bb)—Evidence Act, 6. 80 — Confession of a 
co-prtsoner making plea of guilty--Admissibility 
agaxnH other prisoners.— Where, in a trial for 
tbe offence of house-breaking, some of the pri¬ 
soners pleaded guilty and were convicted on 
their own plea, held, that tbe oonfeesiond made 


j Confession —continued. 
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by such prisoner could not bo used in evidence 
against iho other prisoners inasmuch as they 
were not tried at all, and Iberolore were not 
; *• being tried jointl) (or ibu same oflence " with 
tbe other prisoners. Tbo only course to make 
their statemoDl.s admissible against the other 
prisoners would be to remove them from the 
dock and call them as wituobses. \ENKATA- 
SAMI V. QUEEN, 7 M 102 = 2 Weir 740. [ii , 
IU B. 195 (lUHi, 25 M. 01 (OUK B.C =3 Bom. 
L. R. 540 = 5 C.W N. 860=1^3 1. A. 257^ il M. 
L.J. 233 = 8 Sar. B.C.J. 1GU = '<^ Weir 

(56)--‘0/ co-acewsed and actomplice testimony 
— A confession of tho co accustu stands ou a 
perfectly diOcrent footing from tho testimony 
of an accomplice- The latter being subsiautive 
evideoce iti the btrict sen^o ol the term, a con¬ 
viction may legally proceed upon it without 
corroboration. It is entirely otherwise with 
the confession oi a co-accused. It can ouly be 
used lu a subsidiary manner lo connection with 
tbe substantive evidence adduce! lu the case. 
EMPRESS V. KAiUM BAX MUSALM \N, 9 C.P. 

L.R. Cr 37. 

Co accused's confession, tf accomplice 
testimony—‘Evidence Act, ss, SO ar.d 133.—The 
couivssion ol a co-accused is not ''the testimony 
of an accomplice ** witbm tbo meaning of s. 133, 
Evideoce Act, EMPRESS v. GOVINDE, 9 C.P. 
L.R. Cr. 35. 

(58f—Evidence Act, s. 30— Accused pleading 
gi^itty ^ AdinissibiUty of co7tfession against co- 
accttsed oh friaf. —Four persons being charged 
with murder, one ol thorn was m*de an approver 
and two of them pleaded cuilty, and the trial 
proceeded agaiobt the fourth alone. Held that 
tho stalemeut of persons pleading guilty could 
not be used against tho accused to corroborate 
tbo evideoce of the approver, as be could not be 
coosidored to be undergoing trial jointly with 
persons pleading guilty. QuEEN-EMPRBSS v, 
CHAND. Rat, Un. Cr. C. 400 = Cr. Rg. 69 of 
1888. 

{bOi—Evidence Act, s. 30-Confession byac^ 
cused-Corroboration.—Tbo appellants, acoused 
Nos. 3 aod 7, wore convicted of the abetment 
of murder and of murder respectively, on the 
strength of a confession made by accused No. 3, 
which implicated himsolf as well as accused 
No. 7. Held, ID that the confession of accused 
No. 3 was not evidence against accused No. 7, 
and ought not to have been coueidered against 
him. because, in tbe confesBion, tbe share of 
tbe accused in tbe murder was mini misled to the 
IsHt degree and the blame was all placed on tbe 
other accused, ( 2 ) that motive fnr tbe murder 
could not take tho place of evidence of identifi¬ 
cation, nor could it afiord corroboration of the 
conleasioD, (3) that the coDfersioo was insuffici¬ 
ent to coDviot upon, for it did not amount to a 
ooofessioD of murder. The acoused described 
himself as a spectator of the murder, taking no 
part in it and oompelled by force to witness it 
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as be was not allowed to go away. His being 
there at all was uot crimiunl as he bad no fore¬ 
knowledge that a murder was about to be com- 
initied. He went when called aud there he was 
compelled to remain, QUCEN-EMPttliSS v. 
DNY.aNu binT atya, 1 Bora. L.R. 428. 

{60}~Evidence Act, I of 1872, s 3Q~ Joml 
trinl—Different charges — Ameyided into one 

cfinrije—Confession—Effect—Criin. Pro- Cod? 

AelX of 1872. ss. 4J7 to 449. —A and B were 
tried at the same trial. A for murder and B (or 
abetment. A confcs.sed to having coramitted 
the murder at the instigation o( IJ. The Bo.?- 
sions Judge sub.sequently amended tbe charge 
against A into one of abetineot. B, who was 
rcpreeeiitod by a vikil, did not object to ihe 
amoudmont or ask lor a now ttiil. Held that 
the objectiot) th-^b the Judge should oot, under 
s. 30 of tbe Rvidoneo Act. have taken the con¬ 
fession of A into consideratirm as against B. 
could not be allowed in appeal, sines tho two 
charges were so nearly related, and there was 
uo such maierial prejudire as would, under 
83. 447 to 449 of tho Crirn. Pro. Code, hove 
necessitated a new trial, and since the amend¬ 
ment of charge was not objented to Rkq v 

Govind babli Raul, ii B.H.C. 278 fJ? ’ 

8 B. 209. F.B ] ■ 


Io/ 1872, ss. 30, 114. 113, 
^7 Corroboration of euidencc of accomplice— 
CorrotioraCicn of approver, —The previous state¬ 
ment nf an acoomplice is no oorroboration ofhis 
evidence. It must be corroborated as regards 
every material particularand tbe identity of the 
accused must be proved by reliable indepeodent 
testimony. [F.. lO B. 319. Rat. Uo. Or. C. 
840. 6 Bom. L.R. 491.] The confession of one 
of several accused persoos, though ic may be 
taken into consideration against tho others, 
under s. 30 of the Evidence .Act, caonot oe taken 
as evidence to oorroborate tho testimony of au 
approver. REG. v. MalaPA 6 in K.apanA. 11 
B.H.C. A.C. 196. [F.. 1 B. 475 , JO C- 970, Rat. 
Ud. Or. Cas. 400 (750) = 35 M-247 = 22 M L.J. 
490=llM.L.T.sup. 1 = M.W-N. 1912,207 = 1.3 
Or,L.J. 306=14 Ind. Cds. 849. 36 iM. 601 = 2 
Bom. Cr. Cas. 12.3= 16 Bom. L. R 910= 18 C. 
L.J. 366 = 14 0r. LJ. 577 = 17 C.W.N. 110 = 20 
Ind. Cas. 369 = 25 M.L.J. 518 = 14 M.L.T. 2G3 
= M.W.N. 1913, 306=38 M 397 = 13 Or L J 
352 = 14 lud. Cas. 896=12 M.L.T. l = M.W.N. 
1912, 549, 12 Or. L J. 150 = 9 Ind- Cas. S97 = 
21 M.L.J. 283=10 M.L.T. 84 = 191i, 2MW 
N. 327.] 


Act, 1 of 1872. s. 30—Jointly 
tried—Prisoner toho has pleaded guilty.—Viheto 
one of the prisoners, who were jointly tried 
pleaded guilty, the proper course for tbe Couit 
to adopt is, not lo keep him on along with the 
rest 80 as to use his statement against tbe 
others, but to convict and sentence him and 
famine him on solemo’ affirmation. 
Beg. v. Kalu Patil, ii b H.C. 146. fu a 
W.N. 1881, 99, 10 M.L.J. 147, F.B.] 




Cofl/ess/oiJ—continued. 

- 6 —ConfessloDB by co-acouted—Admissi- 

bility— continued. 


(63) Evidence Act, s. 30 —Coyifession byco' 
•Recused pleading guilty, but not convicted.— 
Where oue of two accused persons tried jointly 
pleads guilty, but is not convicted till tbe con¬ 
clusion of the trial of tho other accused, held 
that his confession is not admissible in evidence 


at. dgainac ino co-accused, as the aoeused, 
pleaaing guilty, could not be troaied as being 
jointly tried with the other accused. QUEEN- 
EMJ'liESS V. PaHU.JI. 19 B. 193. [8..22M. 

491 = 2 Weir 746 ; R., R*t. Un. Cc. 0.776, 17 
A. 524. 23 M. 151 = 2 Weic 747, 10 M.L.J. 147, 
i.B., 25 M. 51. P.G =2 Weir 749, 23 A. 53, 9 
O.L J. 291 = 13 O.W.N. 552.1 


(64j—S. 30, Evidence Act—Joint trial— 
Confession of fellow pnsoners—Effect. —Whote 
ail accused person was convicted solely on the 
confessions of bis fellow prisoners who were 
I tried jointly with him for tbe same oSence, 

, held, that the conviction was bad. Under 
s. yO, Evidence Act, these confessions could be 
“ taken into consideration” .»s against the 
accused ; but they arc not technic.Ally evidence 
within tbe definition given in a. 3 of the Act. 
They could not, therefore, form the basis of a 

conviction. Queen-Empress v. Khanoia 
6 m Pandu, IS B. . 66 . [i?.. 22 A. 445 = A.W. 

N. 1900, 169. 38 B. 106 = 2 Bom. Or. Cas. 143 = 
16 Bom. L.R. 975, 24 M. 523 = 1 Weir. 351, 
L.B.R. (1893-1900) 363 ; 10 O.C. 328 = 8 Ct. L. 
J. 393.] 


(66)—Evidence Act, s. 30—Confession by 
accused charged with dacoUy.—lts admissibility 
against person charged with receiving stolen pro¬ 
perly.—\Whete the sole evidence of the identity 
of tbe goods stolen at a dacoity with those found 
IQ the possession of tbe accused, wuo was charged 
with having received the stolen property was 
t^be confession to the committing Magistrate 
by the person charged with the dacoity, who 
had pleaded guilty to that charge, held, that 
the confession was inadmissible against the 
person charged with receiving tho stolen pro¬ 
perty, as be and tbe other person were not being 
tried jointly for tbe same offences. Empress 
y. Bala Patel. S B. 63 = 5 Ind. Jur. 423. 
[«., 6 Bom. L.R. 517.] 

(66) —Foidence Act, s. 30—Statement of per- 

holding him guilty 
—The stacemcot of a peraoa joiotiy 
tried with others for tbe s%ma offooce is not (he 
les 3 ao admission regarding all that the person 
knew about (be offence affecting himself and the 
other persons, merely by the faot of the Court 
noi holding him guilty of the offence with 

« M w D QueenV. Bakub khan, 

h rl. u«ir« fliS* 

(67) —Sfofemsnfs made by an accomplice no< 
conclusive etuc2ence.—Though the oonfessiop ol 
an accused person is relevant evidenoe againet 
tbe co.awused jointly tried with him, still ilia 
not ooQolusive evidence against tbe co-aooused* 
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Con/e$ 5 <on—ooQtinued. 

-6.—ConfeiBlona by co^aoousecl—AdmUat* 

h\Uty ^continued. 

and must be received ^vith the greatest oautioo 
and discrimiuatioD. EMPHESS v SUNDUA. 
A.W.N. 1881. S8. 

(C 8 )— Evidence Act, $, 30— Plea of giiiltjf by 
some 0 / the co-accused ^Continuance of the trial 
wiihiiil convicting Aitbougb it is opon 

to the Court, under certain circumstaDces, to 
coatmuetbe trial without convicting tbo^c of 
tbe accused who plead guilty, yot, U is unfair 
to delcr convicting them mcr<.iy iu order tbit 
their confessions may bo considered against the 
other accused who are being tried with tbcin. 
QUEEN-EMPRKSS \\ PALTUA. 23 A. 63 “A W. 
M. 1900. 192. {VJ R. 105, 22 M. 49i, 17 A 525, 
23 M. 151, RA [K, 30A. 5»0*5 A.L,J. 505=* 
A.W.N. 1908. 241*4 M L.T. 540*8 Cr LJ. 
380 ; i?., 9 C.L J. 291*13 C.W.N, 552*l0Cr. 
L.J. 484 * 4 Ind. Cas. 57.] 

(69) — Evidence Act, $. ZO-Co-accused plead* 
in(j guilty — Jomt trial.—VfhetQ tbe statements 
of two of Foveiai co^acoused persons followed 
their plea of guilty, held, they were not entitled 
to be considered as evid<iDCc against tbe other 
accused persons, and that, iu those circum¬ 
stances. they ceased to be statements of persons 
jointly tried, for the trial ended, as regards 
them, with their plea of guilty QUEEN- 
Empubss V. PIUHHU, 17 A. S24 = A W N. 1893. 
111. [i*'., 22 M. 491; i?.. 23 A. 53«A.W,N. lUOO 
192, 3 Bom.L R. 437. 15 Cr.LJ. 13*22 Ind. 
Cas. 137*11 M.L.T. 433]. 

(70) — Evidence Act, s dO^Scope and applica* 
tion o/.—The test, for s. 30 of the Eridence 
Aot intended, to be applied to a statement of 
one prisoner proposed to be used in evidence hs 
against aaotber, is to see whether it is sufficient 
by itself to justify the conviction of tbe person 
making it for the offence for which he is being 
jointly tried with another person or persons 
against whom it is tendered. To use a popular 
phrase, tbe confessing prisoner must tar himself 
and the person or persons be implicates with 
one and the same brush. EMPRESS OF INDIA 
V. GANRA.1, 2 A. 444. [F., 2 A. G46. A.W.N. 
1881, 30, 135, Rat.Uo.Cr, C. 436. L.B R. 1993- 
1900, 7 ; Dnubted 13 Or.L.J. 305= 14 Ind. Oa.\ 
849*1912 M.W N. 207*22M.L.J. 400*11 M. 
L.T Sup. 1*35 M. 407; S , L B.R. 1893—1900, 
700 

Evidence of co^accused —Par dm — 
Practice—Crim. Pro. Code, Act X of 1882, 
e, 288.^Whero a pardon tendered to one of two 
accused persons by a Magistrate was withdrawn 
before tbe close of his examination, held that 
the evidence thus given wae inadmissible in the 
Seseions Court. In tbis oaeo, tbe person to 
whom the pardon was tendered repudiated the 
statements in the Magistrate's Court when 
examined ae a witness in the Sessions Court. 

Qubbn-empbessv.Naou, A W.N. 1891. lb*. 

Scope of the term Confession”—See Crim. 
Pro. Code, 1898, s. 162, 6 N.L.R. 180-8 
Ind. Oas. 1181-13 Cr. L.I, 60. 


Confession —continued. 

-6 —Confeaeioos by co-accused—Admissi¬ 
bility—concfiirfcrf. 

Duty of i^lagi^trate taking part in police 
investigatirns —See CUIM. l*UO. CODE. s?5 164, 
103,5 S.L.R. 31 = 12 Ind. Cap. 209 ^12 Cr, 
L.J. 4S9. 

CertiCcato of voluiit arinos-^ omitted—Defect 
cured by ovideoco of M lui^trate —S^r ClUM. 
PRO. rODE. ss. 161, 107. 533, 9 Ind. Cas. 148. 
*12Cr. L.J 15. 

— not relevant against the maker wholhor re¬ 
levant against a c‘^-acrused — Sec KVIDENCE 
ACT. IS72. Sii. 21, 30. 133, 166 P.L It 1911* 
10 Ind Cas. 310*9 IMl. lOU. Cr, *22 P.W. 
R- PJU, Cr.*12 Cr..L.J. 207. 

—-of ca-HCcused ^^xeulpaiing himself—Value 
—.SVe Murder, (lOlL 2 M.W.N. 375*12 Cr. 
L.J. 562, 

Conltssion—Mido to ;iaildar or nominally to 
third party in presence of police--Inadmi.>iibi:ity 
—See MURDER, 14 P.R. 1911,Cr. = 12 Ind.Cas. 
073-l2Cr. L.J. 597. 

Retracied confession — Value — Statemeut 
recorded by police officer prior to rnnkiuc con- 
ft'asion not produced-Knuci-Accused offoring 
to confess—Propriety of police officer recording 
statement before taking to Magistrate to record 
confession—“ Verifi-^ation'' of confeceion, value 
and utility of—P enaL CODE, s. 12L A, 15 
C.W.N, 593*10 Ind. Cas. 582*12 Cc. L.J. 
283. 

One accused can prove on his own behalf a 
co-accused's confession to a police officer—5ee 
Penal Code, ss. 241. 243 , 12 Cr, L.J, 79* 

9 Ind. Cas. 449. 

Evidence of Magistrate—Best evidence of 
vcri6ca?ion —Sre PENAL CODE, s. 400. IG C. 
W.N. 69, 

-7.—Miscellaneous. 

Pro. Code (1872). ss. 122, 54G— 
Scope of s. 122.—8. 122 applies to a coofessioo 
made to a Magistrate other than the Magintrato 
by whom the case has to bo enquired into or 
tried, but who may not even have jurisdiction 
to enquire into or try it; and to a coofesaion 
made while the case is still under investigation 
by the police, cr before such investigation is 
commenced, Tt does not apply to a confession 
recorded by a Migistrate acting under Ch. XV 
or Ch. XVII of the Code, In the matter of, 
Behari Ha.jdi, 9 C.L.R. 238. [Cons., G C.L. 
R. 289; R., 37 C. 467*11 Cr.LJ. 453*7 
Ind. Cas. 359.] 

( 21 —Crim. Pro, Code (1872), ss 123, 346— 
Objfct of the section—Making confession the 
commencement of enquiry, validity of. —The 
object of s. 122 is to enable any Magistrate, 
other than the Magistrate by whom the case is * 
enquired into or tried, and who is conveniently 
near at hand, to record a confession promptly. 

Bf 122 enables any Magistrate to reoord a 
confession bot if that confession be made 
before a Magistrate who had jorisdiotion to 
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Con/ess/oo—continued, 

-7-—MisceNaoeouB— continued. 

deal with the matter to which it relates, in the 
form, either of a trial or of an enquiry under 
Ch XV, be can record the confession before the 
commeocpment of such trial or enquiry, and so 
proceed under s. 346, whether or not the case 
he still under the investigation of the police. 
Krisna monee V, Empress, 6 C.L R. 289. 
(5 C.L.R. 238, 1 Bom. 219, Discussed,) 

(3) —Penof Code, ss. 109. 302— Abetment of 
murder. —Where the only evidence sgaiost the 
accused charged with having abetted the com¬ 
mission of murder by the administration of 
arsenic was a retracted confession, held, that 
it would be manifestly unsafe to found a con¬ 
viction of abetment of murder on so su.spicious 
a piece of evidence, and more particularly when 
the police had failed to trace any vestige of 
arsenic into the accused’s possession. Emperor 
V. Naganda Kom Bhimappa. 4 Bora- L.R. [ 
425. [D., 31 A. 290*6 A.L.J. 203 = 9Cr. L J. ' 
522 = 2 Ind. Gas. 214.] 

(4) —Crtm. Pro. Code, Act X of 1872, ss. 283. 

346—Prisoner represented by counsel-^Pre- 
judice. —Where the counsel representing the 
prisoner in the Sessions Court did not object to 
tbo admission of a statement of the accused 
not signed or marked by him as required by 
s. 34Cofthe Crim. Pro. Code, held, that the 
error in tbo formality could not have pre¬ 
judiced the prisoner io bis defence and that no 
objection to the conviction on that ground 
could be considered bv the aDpellate Court. 
Reg. v. Deva Day.al. II B H.C. 237. li?-. 

23 B. 221, U.B.R. 1892—1896. 187.] 

( 5 ) —Picfl of guilty of charge of murder.— 

The accused, who was iu the habit of smoking 
ganja, being charged with the murder of his 
wife and an infant son. made a confession, two 
days after the occurrence* statiog that he had 
killed his wife and child because of a quarrel 
wbicb aroso on account of her refusal to accede 
to bis proposal to go to another place* on account 
of his poverty. Beld. that the statements 
made by the accused did not amount to an 
admission of the offence of murder. Ho alleged 
a sudden provocation and be should, therefore, 
have been put on bis trial, in order that tbo 
Court might ascertain whether tbc provocation 
was grave and sudden enough to prevent the 
offence from amounting to murder. QUEEN- 
Emprers V. Sakharam valad Ramji, 14 B 
S64. [P.. Rat. Un. Cr. C. 632.] 

{Q)—Crim. Pro. Code, s. 122 - Confession— 
4dmisst6ih/y—Evidence Act. s. 30.—I3oth the 
memorandum and the certificate required by 
SB. 122 and 346 of the Code of 1872, should be 
attached to confessions. The effect of these is 
to afford proof of the accuracy of the record, 
of the presence of a Magistrate, and of the 
voluntary nature of the confession. When a 
confession taken under s 122 is inadmissible in 
evidence, oral evidence to prove that suoh a con¬ 
fession was made, or what were the terms of the 
oonfesBioD, is inadmieeible also. REG, v. 


Con/ess/oa —continued, 

--7.—UIscellaoeouB—c ontinued. 

SHIVYA. IB. 219. [NotF: 2M. 5 = 2 Weir 
123; Appr., 4 B. 15 ; B., 21 B. 495. 23 B. 221. 
9 M. 224 = 2 Weir 128 ; Const., 6 C.L.R. 289,] 

(7) —Crim. Pro. Code {1872) s. 122—Confes¬ 
sion. without necessary certificate—Admissibility 

Evidence Act, s. 24—Confession to a police 
officer —A confession upon which the necessary 
certificate that it is voluntarily made is uot 
recorded at the time, or, at any rate, on the day 
the confession was reduced to writing, is bad, 
and cannot be admitted in evidence. {■!}. 23 B. 
221.] A confession made by an accused person, 
while ho i.s in police custody, is not admissible 
in evidence. Empress v. Daji Narsu. 6 B, 
288. 

( 8 ) — Penal Code, s. 180— Refusal by accused 
to sign statement made by him.—Q. 180. I.P.C., 
is not applicable to the signatures or marks 
made to such confessions and statements as 
those treated of in ss. 122, 346, Crim, Pro. 
Code. Therefore, an acoused person refusing 
to sign his examination docs not reader bimself 

I liablH to bo punished (or contempt under s. 180, 
I.P.C. lUPER.ATRIX V. SIRSAPA. 4B. 15. [5'., 

4 Cr. L. J. 205 = 3 L.B.R. 199 ; R., 13 Cr. 
L.J. 713=16 Ind. Cas, 621 = 245 P.L.R, 1914 
= 8 P.R, 1912 (Cr.)-37 P.W.R. 1912 (Cr.). 

(9) —Sessions trial—‘Accused's examination 
I before committing Magistrate—Admissibility 

before Sessions Judge—Crim. Pro- Code (1868), 
s. 205.—Where the accused makes a confes¬ 
sional etatsmoot when examined by the Magis- 
trate, the mere signing of the statement by tbo 
Magistrate would not be sufficient to make the 
examination legal evidence in the Sessions 
Court. The certificate under the Magistrate’s 
hand required by s. 205 of tbo Code of Crimi¬ 
nal Procedure should be attached. A coofea- 
sion should be recorded in the language in 
which it was made. The question must be put 
to him in a language which the accused under¬ 
stands. and his answers are to be recorded in 
full. They are to be shown and to be read to 
him. It is obvious that a Magistrate who shows 
or reads a confession ; taken in English, to a 
Native whodoes not understand English, cannot 
be said to comply with the provisions of the law 
in 8 - 205, Crim. Pro. Code. Or if the Magistrate 
translates both the questions and answers, this 
cannot be said to bo a showing or reading of 
the questions actually put or the answers 
actually given. QOEEN v. BheebbekbB, 4 
N.W.P. 16. 

—The admission of the accused 
as to his presence at the murder, corroborated 
by his possession of pact of the property of 
deceased, held to justify his conviction for the 
principal offence CROWN v. KaLOO. 73 P.R. 
1866, Cr. 

proof of.—If the confession 
was written down and then signed by the pri* 
sooer, on proof of his signature it may be read 
in evidence as an ordinary document. If written 
and not signed it may be used by (he parson 
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Confession —ooDoIuded. 

7.—Miscellaneous — concluded. 


Coofiecation. 

See FOHPEITURE OP PROPERTY. 


who wrote it to refresh his memory if he is 
examined ; but the writing is not itself evidence 
and the oonfession must be proved by the 
Magistrate sworn as a witness, or by another 
person who beard it. CROWN v. Gunoa Ram, 
61.P. R. 1866 . Cr. 

Acquittal of oonfessiog prisoner—See AC* 
QUITTAL. 1 W.R. Cr. Letters. 2. 

See ACT III OP 1867, ss. 3 and 5, L.B-R. 
1872—1302. 2S1. 

See BOM. ACT IV OF 1902, s. 63. 9 Bom. 
L.R. 789, F.B.-6 Cr. L.J. 164 = 2 M.L.T. 411 
= 32 B. 111. 

See Charge to Jury—General, 26 M. 
38 = 2 Weir 733. 

See Grim. Pro. Code, 1898, ss. 193. 288, 
337. 22 C. 50. 

See Crim. Pro. Code, 1898, es. 200, 533, 6 
C.W.N. 840. 


Admissibility in evidence of retracted confes¬ 
sion—Evidence of accomplice—Sec CRIM. PRO. 
Code. 1898, s. 288. 2 L.B.R. 214. 

Oral evidence of—Admissibility—Voluntary 
confessions without pressure—Admissibility— 
See CRIM. Pro. CODE, 1898, ss. 288. 364, 533, 
11 A.LJ 286 = l4Cr.LJ. 211 = 19 lud. Cas. 
307 = 35 A. 260. 

See Crim. Pro. CODE, 1898, ss. 288, 423 

(2). 2 Weir 509. 

See Chiu. Pro. CODE, 1898, s. 423, 2 
Weir 507. 


See CRIM. Pro. Code, 1898, s. 423 (2). 2 
Weir 610. 

See Crim. Pro. Code, 1898,8.533, 23 B. 
221.8C,P.L R. Cr. 21. 

See Crim, Pro. Code. 1893, s. 537, 3 M.L.T. 
263 = 7 Ct. L.J. 353 = 18 M.L J 250. 

See Evidence—ADMISSIBILITY op Evi¬ 
dence. 13 C.W.N. 501. 

See Evidence Act, 1872, ss. 159 and 160, 
IG O.P.L.R. 122. 

See False Evidence. 22 A. 115 = A.W.N 

1889. 207. 

See Judge and Jury, 18 M.L.J. 66=31 M. 
127 = 3 M.L T. 270 = 7 Cr. L-J. 325. 

See Magistrate. -Iurisdiction of—Ge¬ 
neral Jurisdiction, 4 M.H.O. App. 2 
See Penal Code, s. 400.18 P.L.R. 1910. Cr. 

See Sanction to prosecute—Condi¬ 
tions REQUISITE FOR GRANT OF SANCTION. 
19 0. 345. 

To a police ofiicer inadmissible—See WIT¬ 
NESS—MISCELLANEOUS Cases, L.B.R. 1893 
—1900, 42. 


Conflneroent. 

See Mad. Reg. XI op 1816. s. 10. 24 M 
271-1 Weir 928 = 11 M.L J. 23. 


CooflrniatioD of leotenoe. 

See SENTENCE—Confirmation op sen¬ 
tence. 


(11—Penaf Cod,-, ss. 121, 122 nndl24-/l— 
Conytsenfton of pres.-: in which sedili(jus mnlters 
have been published — Crim. Fro. Code (1898), 
s. 517.—Confiscation of property may be ordered 
either under s. 121 or s. 122, Penal Code, but 
there is nothing in s. 124-A which authorises a 
Magiatraio to coniiscato the property of au 
^ accused person. The oflencc under s. r24-A 
consists in publication. The Press, 

in which seditious nnttet,-:. puni"-hablo under 
s. 124-A. have been printed, c.itinoi be said to bo 
property, which has been used for the commis¬ 
sion of an offence witbm the meaning of s. 517, 
Crim. Pro. Code, the Pre-^ being a remote 
instrument. The Printing Press could not be 
I said to have been used (or tbo commission of 
I Ibe offence in Ibe same way as a gun. sword, 

. or a dagger. AHINASH CHANDRA RHaTTA- 
! CHARJEE v.EMI’KUOU. 34 C. 986 = 11 C.W.N. 
1046 = 6 C.L J. 754 = 6 Cr. LJ. 293 [F., 9 
Cr. L J. 539 = 2 Ind. Cas. 233 = 5 N.L.U. 59; 14 
Cr. L..J. 27 = 18 lud. Cas. 171 = 24 M L.J. 1 
= 14 M.L-T. 431 = 1913 M.W.N. 851.] 

t-2)—Crim. Pro. Code (1998), s. 517—Fafse 
chargeol Ine/t—Stolen object found in complain¬ 
ant's house — Confiscation—Penal Code, s. 182 — 
Where the accused was convicted under 3. 382, 
Penal Code, of giving false information regarding 
a case of tbell, the jewels alleged to have been 
stolen having been found in the bouse of the 
accu.scd and the Magistrate passed an order 
under s. 517 confiscating them fte/d that such 
an order could not be made under s. 517. 
Lakshmi Narayan Dutt v. inspector 
UreaoaN. 9C.W N. 597 = 2Cr, L.J. 273. [i?., 
itiExpl., 14 Cr. L-J. 27= 18Iod. Cas. 171 = 24 M. 
L.J. 1 = 14 M.L.T. 431 = 1913 M.W.N. 851,] 

(3) —0/ properly found with the accused. —A 
Magistrate ordered the confisaciion of money in 
tbc possession of the accuaed, who w.is convicted 
of inoculating under s. 269, I-P.C., merely 
because be admitted that he bad received the 
money by way of fees for inoculating. Held, 
that the Magistrate acted illegally and that tbo 
confiscated money should be refunded to the 
accused. PdLICE v. DULliSUKA, Colm- Dig. 
Cr. 54 of 1816. 

(4) — In cases of murder—Sanction of Revenue 
auihofiiits —CoDfi3catioD» io cases of murder, 
does Dot require tbe saoctioo of the Uevenue 
authorities. CUOWN v. TALUB, 7 P.R. 1868, 
Cr. 

(6)—Money offered as hrtfio,— Money given 
as bribe and p»id into Oourt. by tbe person to 
whom it was otfored, who at once turoed in* 
formerp could, on tbe conviction of the person 
oSering the bribe, be ordered to be paid partly 
to tbe iDformer, and could be coofisoated as to 
tbe rest. CuoWN v. BUTA SINGH, 9 P.R. 
1873. Cp. 

(6)—Ort eonviclion under $. iS8, / P. C.— 
Where a person disobeying a duly promulgated 
order was convicted under s. 188, I.P-0,| foe 
eypoeiog beef for sale, and bis knife and scales 
were ordered to be confisoated, held, that tbe 
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CoDfiscatioo— continued. 

cooBfcatiou was uot authorised bj law. CBOWN 
V. iMaMi, 13 P R 1872, Cr. 

Cil — C.inlonvicnt Act, XXII of 1364. s. 29— 
Pievious conviclion. —Where the maoager of a 
Iiqunr incrchant was convicted under s. 29 of 
Act XXII of 1864, after a previous conviction 
of his master for selling liquor without license 
under the same s. 29. held that, an order for 
confiscation of wine and liquor was illegal, as 
the manager had not been previously convicted. 
Peston.jee V. Crown. 20 P R. 1872. Cp. 

{8)—Dtscharge of thief, efffcl of.—The fact 
that the person charged with theft is discharged 
does not preclude the confiscation of property | 
suspected of being stolen. PhuLLA SINGH v. 
Ram Singh, 20 P.R. 1873, Cr. 

(9) —Proferty stolen in British Jndia, but 
seised in foieujn Urnlorp.—Property stolen in 
British India, but seized ir. foreign territory 
and brought into British territory by the police 
may bo conri'cated MUSSUMMAT KlSHEN 
KOUn V. CROWN. 20 P.R 1878, Cp. (iT., 16 P. 

R. 1880; R., 35 P.R. 1880, 7 P.R. 1894. Ct., 

36 B. 624*14 Bom. L.R. 147 = 14 Ind. Cus. 
970*13 Cr. L.J. 426.] 

(10) — Sfofen properly in possession of innocent 
purchaser. —The proper order, where stoleo 
property is in the possessiou of an innocent 
purchaser, is to leave the property in his posses¬ 
sion, until (be owner takes ihe necessary step 
to establish bis ownership and recover posses¬ 
sion from the purchaser. CROWN v. SAWAN 
Singh, 21 P R. 1878. Cr. 

(11) — Penal Code. s. 02—Forfeiture of pro¬ 
perty. —A sentence of forfeiture of property 
should not bo inflicted where the accused does 
not possess any property worth mentioaiog. 
JiVAN V. Emperor, 2i P.R. 1903. Cr. = i32 
P.L.R. 1903 

(12) —Order for forfeiture of property. —Where 
the act of the accused in causing the death of 
another arose out of jealousy be felt at the de¬ 
ceased having an unuatural intimacy with a 
boy, with whom he bad a simihtt intimacy, 
heldf that an order for forfeiture of property, 
besides seuteucing him to death, was not a 
proper order. TUBAB v, CROWN, 23 P.R. 
1900 Cr.*P.L.R. 1900, p. 3S. 

(13) —Convtrfion/or murder—Accused having 
mother and young children — Confiscation .— 
Where the accused, convicted of murder, had a 
mother and young children, a sentence of con¬ 
fiscation of property was annulled. CROWN v 
Bunt Singh, .35 P.R. 1866. Cr. 

(14) —S. 617, Crim. Pro. Code, property with 
reference to which no offence has been committed. 
—8. 617, Crim. Pro, Code, does not warrant an 
order for the disposal of property regarding which 
no offence appears to have been committed AB¬ 
DUL Khalik V. Empress. 46 P.R. 1888, Cr. 

(15) —japirs, Mafis, inams.—The Penal Code 
does not authorise the confiscation of jagirs 
mafis and inams. The case should be reported’ 


Confiscation—conefttied, 

for the orders of the Government as to resump* 
tion. Crown v. anwar Khan. 64 P.R. 1866, 
Cc. 

(16)—Order of, added to a sentence not other¬ 
wise appealbale, whether mohes ihe order 
appealable—Confiscation, whether part of the 
sentence—Ezeise Act, S. 51—Crim. Pro Code 
(1893), $. 414.—The addition of an order of 
confiscation to a sentence passed under e. 51 , 
Excise Act, does not render appealable, a 
sentence otherwise not appealable. The order 
of confl-^c-ition is not a part of the sentence. 
(Case where an order of confiscation of valuable 
property in addition to a fine was held excessive 
and set aside). QuEEN-EMI’RESS v. T-^GARA- 
JAN. I.B.L.R. 3. 

Boat, unlawful user by hirer—Without 
hearing owner—See ACT I OF 187R, s 11,15 
C. W.N. 296 = 9Ind. Gas. 537 = 12 Cr. L.J. 103, 

See ACT I OF 1878. 8. 11. 1 Weir 835. 

See ACT VII OF 1878, ss. 25 and 54. 27 C. 
450. 

Sentence—Payments of rewards out of fines 
and—See ACT VII OF 1873. ss. 25, 76, Rat. 
Uo. Cr. C. 960=Cr. Rg. 13 of 1898. 

Theft of timber or forest produce, conviction 
fot—Ordec of—See ACT V(I OF 1878. as, 32, 
54. 55. 1 P.R. 1912(Cc.J=S7 P.L.R. 1912-13 
Cr. L.J. 172=13 Ind. Cas. 924. 

See ACT VII OP 1878. ss. 54 and 55. 4 A. 
417. 

See ACT Vn OF 1878. s. 75. 12 C.W.N. 139 
See BOM. ACT V OF 1878, 9. 55, 17 B. 154 ; 
Rat. Un. Cr. C. 149 = Cr. Rg. 22-7-1880. 

See Bom. Act IV of 1S87. 3. 6. 1 S.L.R. 
64Cr. = 80r.L J. 182. 

See Bom Act II of 1890. s. 52, 4 Bom. L. 
R> 459. 

See Mad. act III op 1861, s. 17. 4 M. 240. 

See M.AD. Act HI OF 1864, ss. 17, 21, 5 M. 
H C. App. 41. 

See Mad. Act III of 18G4, gg 17 23 -A, 
26-B. 5 M 137 = 6 Ind. Jur. 243. 

Orderfor, of property—See Mad. ACT III OF 
1864. s. 65. 1 Weir 651. 

See Mad. ACT I OP 1886, b. 29 (N). 5 M.L. 

T. 256 —9 Cr.L.J. 149 = 1 Ind. Cas. 79 = 19 M. 

L J. 254. 

Of money—See Mad. ACT I OF 1886. s. 65. 

1 Weir 652. 

Of liquor and measures—See Mad. ACT I 
OF 18S6. s. 65. 1 Weir 652. 

See U.P. ACT III OF 1867, s, 13. 26 A. 270 
= A.W.N. 1904. 11. 

See Bribe, 16 P.R. 1896, Cr. 

See Crim. Pro, Code (1898), s. 517, 8 0. 
W.N. 867* 

ConfiscatioD, etc. for Rebellion. 

See Act X OP 1858. 

Confiscation of salt. 

Power of releasing from confiscation— 

8. 18, Ben. Act VII op 1864, 7 W.R. Qr.48. 
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Conflicting Claims. 

Buqoirj as to pcssossioo* based oo diflcront 
tities —Refusal of Msf^istrate to decide.as to 
possessioD — Jurisdiotion— Sec CrIM. Pro. 
Code. 1898» s. U6, 8 lad. Ca$. 63. 

Conjecture. 

(D—Rc'isoned conclusion based onevuU>u:e and 
legal prcsuniptions, to be distinguished ftotn.— 
Courts adjudicating oa.^os upon judicial evi* 
deuce should always be careful to distinguish 
between bare conjecture and reasoned oonclu* 
sioDS as to facts or probabilities based upon 
evidence and legal presumptions. QUKDN* 

Empress V. Naga auno Kyu* L.B R. 1893— 

1900. 2S7. 

Conjugal Rights, Restitution of. 

See RESTITUTION OF CONJUGAL RIGHTS. 

CoDsecutive Sentences. 

See SENTENCE — CONSECUTIVE SEN¬ 
TENCES, 

Consent. 

See ACQUIESCENCE. 

See Waiver. 

( 1 ) — Consent cannot cure irregularity. —If 
criminal proceedings are substaotiaMy bad. 
they will not be cured by any waiver or consent 
of tbo prisoner. EMPEROR v. KASIM, IS C.P. 
L.R. 66. (2 C. 23, R.) 

(2) —Consent of accused cannot cure — Irregu¬ 
larity. —Tbo object of a trial being the adminis¬ 
tration of justice, as far as bumaa administra- 
tiOD of it can be—oot the interest of either 
party—a prisoner can consent to notbiog, BeQ. 
V. NaVROJI DADABHAI, 9 B H.C. 358, 

(3) —Legaf conseuf,—A consent is not a legal 
consent unless the person consontiog is above 
the age of 18 years. 1 W.R, Gr. Lettere, 10. 

Curing of iUcgalities by—Sets CRIM. PRO. 
Code, 1893, as. 346. 349 350, 537, 91 P.L.R. 
1905*»2Cr, L.J.369. 

Compromise—Order made without evidence 
not validated by consent— See NUISANCE 
UNDER OaiM. Pro. Code, lo C.L.J. 482-il 
Or. L.J. 1-4 Ind. Cas. 436, 

Consent obtained by fraud, coeroion or misre* 
presentation—Eflect— See PENAL CODE, ss. 90, 
366. 36 M, 453. 

Through fear of injury—Sea RAPE, I W.R. 
Or. 21, 

See Security to keep the peace— 
EVIDENCE AND Procedure, 8C.L.J. 68- 
35 0. 674-8 Or. LJ. 128. 

-OoDseryancy Hohurrir, 

See Public Servant, a.W.N, 1805,17S. 

CoQseryaooy Rules (Forests and Jonglesj. 

See Pun. ACT IV op 1873. Schedule 1, 7 
P.R. 1893, Cr, 

81 


Goosideratlon. 

Salc-dced with false statement of—Sre PENAL 
COOB. s. 433. 10 P.R. 1902, Cr.-76 P.L.R. 
1902. 

Sie Withdrawal ok case. Old S.C. 43, 
Oudb. 

Cooepiracy. 

See AUBTMBNT. 

See Penal Code, ss. 109—111, 121-A. 

(1) —eVim. Pro Code $. 339— Chirgcs 

inroluing consSpirneg between accu^fd ^ Joint 
trial.—Wberta there arc charges involving con¬ 
spiracy between tbo accused, they should be 
tried jointly. QueeN Empress v. Mgss. 16 
A. 88-A.W.N. 1894, 23. 

(2) —Abetnient of .W-inuppiuff by conspiracy*” 
A forcibly took a girloutmde the fort against 
her will into the fort and there bad forcible 
connection with her. Immediately after, B. 0, 
and D. who were previously acquainted with A 
and with each other, took tbo girl oS to a sarai 
in the city and. after having had forcible 
conuection with her, brought the girl back in 
the next morning and returned her to the cus¬ 
tody of A. Held, that there was a sutKeient 
evidence upon which a jury could find a cons- 
piraev to kidnap against all the four men, 
KINO-EMPEBOR V, RaHAMATULLAH. A.W.N, 
1902. 143. 

Proof of conspiracy — Evidence- —A cons- 
piraoy may be proved by other than oral 
evidence^ it may bo proved by the evideooe of 
surroundiog circumstances and tbo conduct of 
the accused, both boforo and alter the alleged 
commission of the crime. EMPEROR v. 
ANNAPPA BhauamgaNDA, 9 Bom.L.R. 347 — 
5 Or. L.J. 329. 

(4)— Evidence Act^ s. 10— Things said or 
done by consvirator in reference lo common 
infeiUion — Code, -$s. 107 and 108— 

Conspiracyt what amounts to. —Where there is 
reasonable ground to believe that two cc more 
persons have conspired together to commit an 
oflence, anything said, done or written by any 
one of such persons in rofcceDce to their common 
inteotioD may be proved both for tbo purpose of 
proving the existence of tbo conspiracy as also 
for ebowing that any such person was a party 
to it. The elemenlB which constitute an 
abetment by conspiracy are. first, the combin¬ 
ing together of two or more persons in the 
conspiracy, and, secondly, an act or illegal 
omission must take place in pursuance of 
that conspiracy, and in order to the doing of 
that thing. It is not necessary that the act 
abetted should be committed, or that the eflect 
requisite to constitute the oflence should be 
caused, nor is it necessary that the abettor 
should concert the offence with the person who 
commits it. It is sufficient, if be engages in 
the conspiracy in pursuance of which the 
offence is committed. Conspiracy is stated 
to be a crime, wbioh consists either in a com- 
binatioo and agreement by persons to do some 
illegal acts or to effect a legal purpose by illegal 
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Conspiracy 

moans. Tbo crime of conspiracy is complete, 
if two. or more thaa two, persoos. should agree 
to do an illegal thing, i.e.^ to eSect somcching 
in itself unlawful, or to eQcct by unlawful 
means something which in itself may be in* 
difTerent or even lawful. Conspiracy is not a 
substantive cfiiuce in India. However, 9 . 107, 
laying down the law oo the abotmcni of a crime, 
incorporates lo it the crime of conspiracy. 

Kalil Munda V. King-Emperor. 28 C. 797. 

(5) ^Evidence Acf, s. 10 —what 
dmcRnfs to — Abclnie7U of kidnn 2 >ping'^Penial 
Code, 5S. 109, 363.—A conspiracy, within the 
terms of s. 10, contemplates something more 
than the joint act of two or more per&oos to 
commit an offence. Where a child was kid¬ 
napped after a visit to tbo accused's bouse, by 
the servants of the person whose paramour the 
accused was. and she whs charged with the 
abetment of kidcapping and it whs proved 
that she was very food of the child, held, that 
the ovidence was* insuffnient to establish the 
charge of abetment, or tbnt. if there wh9 coq 
spiracy, she was a party to it. NOOENDUAHALA 
Dbbee V- Empress, 4 C.W.N 528. 

(6) —ConvicfioH for conspiracy, when not 
sustainable*—K conviction for conspiracy cannot 
stand when the charge against the other alleged 
conspirators has failed. JOGJIBAN GHOSB v. 
Emperor. 9 c.L.J. 66 ‘ 3 ^ i 3 C.W.N, 861 = 2 
lod. Gas. 681 = 10 Cr.L.J. 123. 

(7) —Conspiracy— ICvidencc of ^Evidence Act^ 
f»s> 10, 25—Con/ession.—3. 10, Evidence Act, 
says that reasonable ground for beliet in the 
osistence of a conspiracy should bo shown before 
evidcDCo is given of tbo acts of persons, tvbo, 
but for such conspiracy, would bs strangers to 
one another. The existence or fact of conspiracy 
must be proved before evidence can be given of 
the acts of any person not done in tbe presence 
of tbe prisoner. Again, a statement which ie 
ioaduaissible under s. 25 of tbe Evidence Act, 
cannot beaded again as evidence against the 
accused under s. 10 of tbe same Act. The 
criterion in s. 26 for exoludiug a confession is 
not, to whom was tbe confession made and was 
it made by a person accused of an ofience. but 
to whom was tbe ooufession made? If it was 
made to a police-officer, it is excluded. Further 
it is the duty of tbe Sessions Judge to prove the , 
evidence in the interest of the prisoner as well as \ 
of the prosecution, particularly, where tbe 
prisoner is not defended. Mandai v. KING- 
EMPEBOB, 5 O.C. 321. 

{8)—PeanZ Code, ss. 121 -A, 123—Cons^irncy ; 
to wage war against the King—Concealing exis^ 1 
tence 0 / conspiracy »w /urf/ierance thereof —Joint 1 
trial for both ojenc^s, if legal^-Crim. Pro. Code, ' 
$s, 286 to 239 —S 196, sanction to prosecute ' 
under, legality 0 /—Locai Government even ille- 1 
gaily coyistiiuted, authority of, to gra^it sanction^ 
o5;ecfion %/ niay be taken by accused — Govern- 
ment de facto, Judge de facto, exercise of power ; 
6^1 if rnay be collaterally attacked—Complaint ^ 
not discfositig facts, validity oft proper stage for \ 
taking objection—Crinu Pro.Code, ss. 4 th), 190, 1 
537 (a)—Spies ond informers, tesiiniony of, if ^ 


, Conspiracy—confinwed. 

should be corroborated and when — Accomplice's 
\ evidencC’-Evidence Act. s$. 114, 133-Conspiracy, 

^ crime of, essence of—Overt acts, bearing of— 
Proof of conspiracy, indirect—Acts of co-cons* 
pirators, before and after entry into conspiracy 
if admissible and for what purpose— Evidence 
Act, s, 10- Documents in possession of one 
[ conspirator if admissible to wove complicity of 
another, independent proof of complicity, if 
necessary •‘Documents when adiyiissible — Eand* 
writing, proof of the Standard of comparison— 
Evideisce Act, s 73— Dacoity, charge of, aban* 
donment, if bar to ^ial for conspiracy — Acguit^ 
tal, effect of—Association in (lathi) play, if 
evtdtiiiic of intention to wage war—Books, fen* 
dency and teachuigs of, tf may be judged from 
isolated extracts — Books, objectionable, posses^ 

, Sion of, if proof of guilty intention —Seditious 
cowposiftons by accused as proof of intent —Asso- 
ciaiion, if a ftraneft 0 / a revolutionary organisa^ 
tion, proof of—Meinbers of revolutionary society 
not acquainted with its real object, if guilty of 
conspiracy — Ar?ns, find of, after arrest and 
pending prosecution 0 /conspirators, if evidence 
—Retracted confession made after long police 
custody, admissions in, not retracted, if admissi* 
bU. — Per Curiam When persons engaged in a 

conspiracy within tbe meaning of 8. 121 A of 
the Ponal Code, in furtheraooe of their object, 
conceal tho existence of tbe conspiracy from the 
authorities, a charge under s. 123 of tbe Penal 
Code may be legally joined with one under 
8. 131-A. (14 O.W.N. 1114»37 C. 467, F.) Per 
Mookerjee, J.—Criminal Courts have, equally 
With Civil Courts, inherent power to mould 
their procedure, subject to statutory provisions, 
to enable them to discharge their functions as 
Courts of Justice A Criminal Court has power 
to permit the prosecution to withdraw charges, 
tbe joinder of which is objc-'tsd to as illegal. 
Where a conviction under s. 1*21.A of tbe Penal 
Code at a trial which was sanctioned under 
s. 198, Grim. Pro- Code, by the Local Govern¬ 
ment, was challenged on appeal to tbe High 
Court, on tbe ground that tbe Local Govern¬ 
ment was not legally constituted aud b^r] no 
authority to sanction tbe prosecution. Beld 
{per Harington, J.) —That it whs not open to 
persons, who had been convicted, to question 
tbe right of the de facto Government of tbe 
Province to exercise any of those powers which 
a Government may lawfully exercise. 110 such 
point having been taken, at an early stage of 
the trial, by motion to tbe High Court, and 
tbe fairness of tbe trial and tbe merits of tbe 
case being in no way afiected. Per Mookerjee, 

J.“Sanction having been given by the de facto 
LogaI Government and cognisance having been 
taken by tbe de facto Sessions Judge, it was 
not open to tbe persons convicted at tbe trial 
to question collaterally tbe legality of the con- 
victioD. upon the allegation that the Local 
Government was irregularly constituted and tbe 
Sessions Judge irregularly appointed. Tbe aots 
of one, who, although not the de jure bolder of 
a legal office, was actually in possession of it 
under some colour of title or under such condi¬ 
tions as indicated tbe acquiescence of the 
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r Coo^ptrtkcy^continued. 


public in his actions, cannot bo collaterally ' 
impeached in any proceeding in which fucb 
perc^on le not a party, (i Lord Ravmond 
658, 12 Mid. 467 and G Last 35U (ls05). F ) 
Alookcrjcc^ t/.— Wbon the persons sought to 
bo prosecuted wero aU naniod in the sanction 
and the scction>< of the Code under which they 
were alleged to have committed oflrnce®, as also 
the period of their activity, were srecified, tbo 
more fact that thoss persons were not described 
astnemborsof a revolutionary society ubc exist¬ 
ence of which was sought to he eslihlishcd 
at the trial) did not aSect the validity of the 
flanction. The sanction wa? neither vacuo nor 
did it amount to a delegation of authority vest¬ 
ed in the Local Government (M C.W.N, 1111 
= 37 C, 467, D ) The complaint in this case 
did not set out the facts which constituted tho I 
alleged cScnce, bub stated that tbo persons ’ 
named bad committed oflences pUDisbable un* 
dercertain sections of the Penal Code: —Z7c/<i 
(per Mookerjee, i/.)*^That a cr>mplaiot of the 
description constituted a merely colourable com- 
plianco with the provisions of 8. 190, Crim, Pro. 
Code.—Prr J —There was a com- ; 

plaint which ibe Magistrate bad jurisdiction to i 
eotoriain —Per Harvigton, J.—Where a trial l 
hag been concluded, th^^ Droccediiigy cannon bo , 
attacked on the ground tbit the materiiU tbo I 
Magistrate bad before him at tbe time he i>suGd ^ 
process wore meagre or even iooofficient, if tbe I 
Magistrate bad jurisdiction bo issue process. To i 
make tbe whole proceeding void, it necessary 
to show that there was no complaint before the : 
Magistrate and the Magistrate bad no other ! 
course but to refuse to issue process on the ^ 
ground that be bad no jurisdiction under tbe 
law to issue process.-* Where the accused took no 


steps at the initial stage to set aside the Magust- 
rate’s order iissuing process, on tbe ground, that, 
on the face of it, tbe uiatortals on which it was 
made were ioBufficient, and proceeded bo trial. 
Held [per Baringlon, J.)—That no objection 
could be allowed to be taken to the issue of tho 
process upon an appeal from the conviction bad 
at the trial, tbe point nob being one aOocting 
the fairpess of the trial in any way. Per 
Mookerjee, ,1.—The case was covered by cl fa) 
of 8. 637 of tbo Orim. Pro. Code. Per Earing- 
ton, J, The testimony of persons who have 
een members of a criminal conspiracy or else 
ave joined it for tbe purpose of betraying its 
Hecrets must be very carefully scrutinised, and 
much weight cannot be attached to it unless it 

other ciroumstaoces. Per 
00 ier)ee^ t^^^Where a witness has made him- 
86 ap agent for the prosecution before a«sociat< 
log with the wroLg.doers or before the actual 
perpetration of the offence, he is not an accom- 

extends no aid to the 
? until after the offence is committed. 

A mere detective or decoy is not therefore an ao- 
eomplioe nor an original confederate who betrays 

afS f f “fitted. Yet an accessory 

^ would be an accomplice, if be had, 
before betrayal, rendered himeelf liable as such. 

conspiracy is complete, the 
moment there la concerted intenticD, members 


of tbo noiif^piracy, who, after such agrooment, 
have, out of foar or repentance, transformed 
tbrmsclves into spip< and informers, do not 
thereby cca>o li> bo arroinplices- and their evi¬ 
dence requires corrob ration to tho tamo exiont 
and eburavter as *ii flio case of accomplices. 
Overt acts iniy properly be Jo'^ked at a^: evi 
dcnco of tbe exisfcno ' of a eonecriod inttnilion, 
snd in many eves it is only by means of overt 
acts that tbe oxt^icnce of the cnn^piracy ciii bo 
made out. Put thf' nnmiualiry of the con¬ 
spiracy is independont of the crimni ility of tbo 
overt net. IL.K R <l\S. 102, 12 Cox. C-C. 3S3 
fl873). 11 Cl. aud V. 156. 1 Cox. C, C. 413 
118M). 5 Cox C.C. 101. 431 (1S5I), fi.) Tho 
prosecution is not obliged to prove a cons¬ 
piracy by direct evidence of the agreement 
to do an unlawful act. If tho facts proved 
arc such tbit the jury, as reasonable men, 
can say that there wa*? a common design and the 
prisoners were acting in concert to do what 
i< wrong, that is evidence fr^m which the 
jury may suppose that a conspiracy was 
actually formed. (7 Cox. C. C. 412 ilfl58), 
Whore it appeared that certain members of a 
society found to be revolutionary wore not ac¬ 
quainted with tbe real object of tbe frociery, not 
having been admitted to its secrets, it was held 
that it would not bo proper to convict such 
members under s- Penal Code. Tho 

criminality of a conspir.ary Jyin^ in tho concert¬ 
ed intention, oocc reasonable grounds are made 
out for belief in tbe existence of tbe conspiracy 
amongst the accused, tho actg of each conspira¬ 
tor in furtherance of the objects are evidence 
ag4iDi-t each of the others and this whether 
such act» were done before or after bis entry 
into tbo combination, in his presence or in his 
ab-ence. Conspirators arc not thereby neces¬ 
sarily subjected to punishment for everything 
dooe by their fellows ; but act^ done prior to tbe 
entry of a particular person into tbo combina¬ 
tion are evidence to :-how the nature of the 
concert to which he becomes a party, whilst 
subsequent acts of the other members would 
indicate further ibo character of tbe common 
design in which all are presumed to he equally 
concerned. ^8 C.L.P. 297 at p 310 (1B37), 6 
COXC.C. 134 (1852), 12 Cox, C.C. Ill (1871), 
2 I R. 68t fl903), i?.) If arms were collected 
and secreted in furtherance of a conspiracy 
before tbe activities of tbo associates bad been 
brought to an end by their arrest, the fact that 
they were discovered after tbo arrest and after 
prosecution bad been started against them 
would not make the evidence cf the find 
inadmissible at the trial. A letter written by a 
stranger to a conspirator, which is not shown 
to have been received or replied to or otherwise 
acted upon by tbe latter is not sufficient to 
establish tbe former’s connection with the cons¬ 
piracy so as to make his acts, acts dono in pur¬ 
suance of the conspiracy (12 Cox, C.C. 87 (92) 
(1871), Rel. on,) What has to bo ei^tablisbed 
under s. 10 of the Evidence Act to make docu¬ 
ments found in tbe possession of one of several 
persons accused of conspiracy admissible 
against the other accused, is, that there is 
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rea^onablo ground to bolieve in tbe existence 
o{ a conspirany amongst such persons. It 
is not necessary for this purpose to establish 
by independent evidence that they were 
conspirators. (2 B. & B. 203 flS20); 1 Cox. 
C. C. 173(1845). 5 Cox. C.C. 404, 434 (1851), 
A dooument to be admissible against an 
accursed person should be proved (1) to be either 
a document in the handwriting of an accused 
person by comparison with an admitted or 
proved specimen of bis handwriting, in tbe 
light of tbe testimony of expert witnesses or 

(2) to be in the possession of an accused person, 
or (3) to bo admissible as falling within tbe 
eoope of B. 10, Evidence Act. (14 C.W.N. 1114 
«37 C. 4G7, P.) The fact that proceedings for 
participation in a dacoity against certain 
individuals were dropped owing to insufficiency 
of evidence does not preclude a charge for 
conspiracy in respect of that dacoity from being 
brought against tbe same persons and others, 
for tbecrimioaliby of a conspiracy is distinct 
from and independent of tbe criminality of overt 
acts. (15 O.W.N. 593, D.) A judgment of not 
guilty against an accused person fully establi* 
ebes bis innocence, and the incident in respect 
of which ibo charge was brought cannot be used 
against tbe acquitted person in a subsequent 
trial for conspiracy. (15 C.W.N. 694, P.} Lathi 
play by itself is perfectly harmless, and stand¬ 
ing alone cannot bo treated as evidence of a 
conspiracy to wage war. To attach sinister 
significanco to the mere assooiattoo in play or 
pastime of those that live in tbe same village or 
attended the samo school would be dangerousi 
specially when those ozerofsea were undertaken 
with complete absence of secrecy and rather 
with a courting of publicity. (15 O.W.N.694. F.) 

A Court cannot be invited to form an opinion 
as to the true tendency of books from transla¬ 
tions of isolated passages ; books must be judged 
as a whole. The mere circumstance that a 
book of an objectionable character is present 
in tbe library of an individual or an associacion 
does not justify the inference that tbe teachings 
of the books are approved and adopted by per¬ 
sons who have access to it. Tbe mere fact that 
books of a distinctly revolutionary character 
were found in the library of an a^sooiation and 
were now and then read by some of its members 
would not conclusively show that the object of 
the society was revolutionary. (2 Slarkie 
116i 147, 32 Howell St. Tr. 354, East on 
Fleas of the Crown. 119 (1817) and IS C, 
W.N. 594, B*) Tbe presence of seditious 
literature of this description written by members 
of the sooisty would however be an important 
element in furnishing a clue to their tendencies 
and designs. Per Barington, J.—The utmost 
that can be said of persons in whose library 
are found books wbiob are calculated to excite ^ 
hatred against the English is. that they appro¬ 
ved of literature of that nature, and even that 
assumption would not in all cases be a just 
one. But tbe presence in the library of a 
Samity of violently revolutionary literature 
(some of them written in the hands of a 
member of tbe urging the destruction 


Coneplracy^^onfini^ed. 

of tbe English and exalting persons who had 
murdered English people justified the inference 
that tbe members of the Samity were imbusd 
with tbe sentiments those documents expressed. 
Per Mookerjee, J. —In the absence “ of a joint 
design, a joint combination" one association 
could not be held to be a branch of anotber 
association proved to have had revolutionary 
designs* N who was charged with an oSence 
under the Arms Act made a confession in the 
course of which be stated he was a member of 
tbe Samity, but subsequently retracted tbe con¬ 
fession by a statemeoD in wbiob be repeated 
that he was a member of the Samity, Beld^ 
that the statement that he was a member of 
tbe Samity was good evidence against himself, 
even though the original confession might have 
been made after long police custody. Pufjllid 
Behari Das v. King Empbrob, 16 C.W.N. 
1!03«16 Ind.Cae. 257. (7 C-W.N. 457, 14 0, 
W.N. 1114 = 37 0. 467, 3 Bom. L.R. 438, 150. 
W.N. 25, R.) [i2„ 17 O.W.N. 238 = 16 0 L J. 

467.] 

(9)— Conspiracy— Murder — Sedition — Defec¬ 
tive charge—Precise date of inauguration of con¬ 
spiracy not necessary — Meaning and effect of 
5. 10 of Act I of 1872—Inconsistency between it 
and its Illustration — Accomplice — Confession — 
Corroboration—St 114. Illustration (b) and 133 
of Act I of 1873. Penal Codcy ss. 109, 115, 130- 
B, 302—Ss. 4, 5 and 6, Explosives Act (VI of 
1908)— Pardon — Acquittal converted info con* 
t>icfion— Appeal by Locaf Oovernment — Crim. 
Pro. Code. ss. 221 (1) (3), 225, 337, 417, 439, 
633 and 537—Revision by Local Government— 
lUuslraiion to an Act.—Per Johnstone, J —(1) 
It is not necessary for the prosecution to fix a 
precise date for the inauguration of conspiracy, 
it is sufficient to state and prove that between 
certain dates a'coospiraoy was in existence. (2) 
An omission or a defect in a charge which docs 
not mislead or prejudice an accused person and 
has not occasioned a failure of justice cannot be 
regarded at any stage of the case as material. 

(3) Tbe principles laid down in s. 10 of Act I of 
1872 are wider than those of tbe English Law 
on tbe subject and they cannot be restricted 
in their application with reference to that Law. 

(4) There is a difference between reasonable 
ground to believe a thing " and proof of that 
thing." (5) In case of conspiracy to commit 
murder or any other crime, anything said or 
done or written by any one of the oonspiratorst 
whether accused or not, in reference to the said 
common intention, after that intention was 
first entertained by any of them, is a relevant 
fact against each and all of the accused, as 
well foe tbe purpose of proving tbe existence of 
the conspiracy as for the purpose of showing 
that **aoy such person " was a party to it. 
(6) There is a considerable inconsistency bet¬ 
ween the provisions of the said s. 10 and tbe 
Illustration attached thereto. The way that 
tbe words **and to prove A’s complicity in it’* 
come into the Illustration are not quite iti 
accordance with common sense or with the 
gist of the section. How what B did in Europe 
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CoDtpiraoy— continued, 

aod 0 ID Oaloutta and so forth oan per se 
possibly touch the question ot A’s compHcift/ ? 
A's complicity can, from the nature of tbio/^s, 
only be shown by A's acts, or. A being otbor* 
wise shown to be a member of the conspiracy, 
by acts of B, C and so forth implicating him. 
Other nets oi B, C and the rest seem cap\blo, 
as regards A, only of adding proof of tho exist¬ 
ence and nature of the conspiracy. This view 
can bo better explained by tho following illusUa* 
tion : In tbocaso given io cbo illustration, if B, 
in ordering arms in Europe, tells the manufac- 
turers to send the Bill to A ot to consign tho 
arms to him. this, if A is otherwise prtma facifi 
shown to be a member of the conspiracy, would 
be relevant both as to the nature of the con¬ 
spiracy and as to A's complicity ; but if B does 
not mention A. and A's name in no way comes 
into tbc business of ordering arms in Europe, 
it cannot be said that B's ordering of arms there 
oan produce io the mind of the Judge any 
added conviction that A was a member of tbc 
conspiracy. (14 G.W.N. 1115, J?.> (7) It is 

not necessary to establish by direct evidence 
that the accused persons did enter into agree- 
moot to commit an oOence ; and hence as soon 
as it is shown with regard to an individual 
accused that be was in privy with the com¬ 
bination and its object and adopted the acts 
already performed, bo, as a conspirator, becomes 
bound by the antecedent and the consequent 
acts of bis conspirators. (16 Ind. Cas 815 , 30 
C. 983 li. (8) (a) As kid down in s. 133 of the 
Evidence Act, an accomplice is a competent 
witness and a conviction based even on bia 
uncorroborated evidence is not illegal, fb) 
Notwithstanding a. 114 and illos. (6). the 
Courts are not tied down in any technical way, 
but it is their duty, when deciding (1) 
whether any corroboration of a particular 
accomplice ia required, and (2) what amount or 
kind of corroboration is required, to look at the 
question as a prudent man, desiring to avoid 
error and to arrive at the trutb* would look at it. 
(cl As a general rule corroboration is necessary, 
but as to the extent and nature of such corro¬ 
boration no hard and fast rule oan be stated. 
(14 P K. 1894 (Cr.l, 6 P.R. 1902 (Cr.), 28 P.W. 
R. 1907 (Cr ), 36 P. W.R. 1910 ICt.l, 19 P. W.R. 
1912. 1 P.W.R, 1911»19 P.L R. 19U. 29 C. 
782 1787). 10 0. 970 (973, 975), R.) (9) Where 
a Magistrate is enquiring into an oSenca exclu¬ 
sively triable by a Court of Sessions along with 
triable, pardon can be granted under 
0.337 of the Grim. Pro. Code. (10) The Soding 
of papers relating to conspiracy in possession of 
one of the conspiratore though io closed covers 
10 relevant against the others under s. 10 of 
the Evidence Aot. (41 C- 380, Diss.) (11) 
Ad accused can be convicted on bis own bare 
^nleBsion if there is no reason whatever to 
doubt it, but when there is other circumstan¬ 
tial evidence in its corroboration it is the best 
proof of his guilt. Per Rattigan, J.—(a) In a 
rase of a CO oepi racy to murder certain human 
Mings indiscriminately, it ig not necessary for 
the proaeoutioo to particulariee in the charge, 
the person or class o! persons murdered or 


Conspiracy 

intended to bo murdered. (72 B.D. 244 ^50 L. J. 
JIag. Crts. 113, R. ; 33 C. 295, D.) {h) In case of 
a conspiracy to commit murder, if also murder 
is actually committed in pursuance tboroof. it 
is not illegal to try all tbc conspirators upon 
tbo charqo of conspiring to commit murder, 
though it is ^satisfactory and eipcdicut to 
charge the persons actually committing tbo 
murder with tbo murder of iLe victim or 
victims, and tho rest with the oflouco of enter¬ 
ing into a conspiracy to commit murder. (5 Cox. 
C.C. 495, 12 Cox. C.C. 9i. 11.\ 38 C. 678, /;.) 
(c) Illustrations appended to sections of an Act 
of the Legislature arc not to be taken as ex¬ 
press provision of Law cr as binding on tbo 
Court, (d) It is not necessary that the evidence 
of an accomplice should bo corroboriicd in every 
detail, if. taken in its entirety, it is found lobe 
confirmed by tho testimony of independent 
witnesses or circumsUatial evidence which 
strongly supports it. (7 A. 113, 9 A. 6i8, il.) 
(e) A defect in recording a confession can be 
cured by taking the evidence of tho Magistrate 
recording it as is provided under e. 533 of the 
Grim. Pro. Code. Hi The prosecution is not 
obliged to prove that tho persons accused of 
conspiracy actually met and laid (heir heads 
together and after a formal consultation camo 
to an express agroomeot to do evil. Such an 
inference is very often drawn from their overt 
aots. Conspiracy in fact is a matter of in¬ 
ference deduced from certain criminal acts, of 
the parties accused, done in pursuance of an 
apparent criminal purpose in oommoo between 
them, and which hardly ever arc coohned to 
one place. If a conspiracy be formed and a 
person joins it afterwards be is equally guilty(fi). 
BALMOKAND V. THE CROWN, 11 P.W.R. 1913, 
Cr. (8 C. & C. 370, 37 C. 507, 7 Rev. Repts. 
551,28 C. 797, R.) 

See Confession—CONFESSIONS to M4qis- 
TRATEs—ADMISSIBILITY—R ecord of con¬ 
fessions. 9 C.L.J. 663 = 13 C.W.N. 861 = 2 
Ind. Cue. C8l. 

By accused io procure conviotion of innocent 
person—Several acts done by each all converg¬ 
ing to the point agreed upon—Liability of all 
conspirators—Trial can be joint-O rIM. 
Pro. Code, 1898, s. 239, 14 Bom. L.R, 972 = 

1 Bom. Cr. C. 216 = 13 Cr, L.J. 833 = 17 Ind. 
Cas. 705, 

See CRlM. Pro.Code, 1898, s. 239, 16 A. 88 
= A.W.N, 1894, 23. 

See CRni. Pro.Code, 1998, s. 252 ,11 Bom. 
L.R. 1163 = 4 Ind. Cas, 268 = 10 Or, LJ. 630. 

See EVIDENCE ACT, 1872, ss. 10, 30, 8 Ind. 
Gas. 770=15 C.W N. 25 = 11 Or. L.J. 710 = 38 
C. 169. 

See JOINT TRIAL, A.W.N. 1882, 64. 

At Cambay—Abetment of forgery—Forgery 
committed aocordingly in British India—Trial 
for abetment in British Indian Court—Juris- 
diotioD—Place of trial—OOence continued and 
completed in Biitieb India through initiated in 
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foreipn torritory-Abetmeat—Sec PENAL CODE, 
ss. 4. 34. 107. 14 Bom. L.R. 147=14 lod. Cas. 
970=13 Cr. L.J. 426=1 Bom. Cc. C. 83 = 36 
B. 524. 

To wage war— Essentials— Evidence of — 
JIusical associations—Laf/jg-play, etc.—Effect 
—Sec Penal CODE. s. 121 -A, 15 C.W.N. 593 
= 10 Ind. Cas. 582 = 12 Cr. L.J, 286. 

Towage war—Sec W.\OING WAR AGAINST 
THE Queen, 7 B.L.R. 63=15 W.R. Cr. 25. 

CoDstablea. 


CoDstractive Poaaesaion. 

See Ben. Act V op 1909 , as. 2 ( 12 ), 46. 62. 
61. 18C.L.J. 614=18 C.W.N. 309. 

Coaaular Coart. 


{li—iJcwisiouaZ jurisdiction of High Court at 
The High Court at Bombay has no 
criminal revisional jurisdiction over the pro¬ 
ceedings of Her Majesty’s Consul within the 
dominions of Sultan of Muscat. 7n re RATSAN- 
SEE PURSHOTTEU. 2i B. 471 = 1 Bom. L.B. 


See SPECIAL Constable??. 

Keeping out of way knowing that offence is 
likely to be committed—See ABETMENT 21 
W.R. Cr. 11. 


Police—Staying away after expiry of casual 
leave, guilty of the offence —See Mad. ACT 
XXIV OF 1859, s. 14. 29 M. i92s=3 Cr. L.J. 


Misappropriation of pay of thanna police— 
Sec Criminal breach of trust, 3 W.R. 
Cr. 44. 


See Criu. Pro. Code, 1898. s. 1G5, sub 
s. 3. 6 C.L J. 753 = 6 Cr. L.J. 439. 

Prosecution under s. 211, I.P.C.. sanctioneo 
by Assistant Superintendent of Police—Station 
House officer presenting charge-sheet through 
a Order directing — to pay compensation — 
Illegality—See Crim. Pro. CODE, 1898, s. 250, 
10 M.L.T. 191 = 21 M.L-J. 844 = l2Cc. L.J. 482. 


Right of police oonstable to enter bouses of 
suspected persons—Assault on the oonstable— 

See Criminal Trespasp, a? M. 5-3 = 1 Weir 
529 and 346=13 M.L-J. 285. 

Obeying an illegal order of Tilagistrate— 
Right of self-defence—See PRIVATE DBPENOB, 
Right op, 1 Weir 344 . 

Stealing one's own property in possession of 
—See THEFT—General — what consti¬ 
tutes theft, Rat, Ud. Cr. 0. 343 = 0r. Rg. 
36 of 1887. 

Theft by—See THEFT IN A BUILDING, 3 W. 
R. Or. 29. 


Constable firing under orders of superior 
officers, liability of —See UNLAWFUL ASSEM¬ 
BLY, 21 M. 249 = 1 Weir 310. 


Construotioa of Act. 

See Statutes. Construction of. 


ConstructloQ of Documents. 

Newspaper article ambiguous—Both defama¬ 
tory and innoceat—Interpretation in favour of 
acoused—See DEFAMATION, 15 Cr. L.J. 566 = 
24 Ind. Cas. 974. 


Construotioa of Statutes. 

See Statutes, Construction of. 

Gonatruotive Murder. 

Dacoity accompanied with murder—Con¬ 
structive murder—See Murder, 2 Bom. L.R. 
825. 


Abetment-S m Penal 
802, 2 C.W.N. 49. 


Code. ss. 114 , 149 , 



(2)—Consular Court in Uganda—Jurisdic¬ 
tion over offences committed beyond British terri¬ 
tory— Military jurisdiction.— Her Majesty’s 
Commissioner and Consul-General in Uganda 
can. as Commander-In-Chief, try foreign sub- 
jects (German in this case) under the martial 
law for offences committed in territories under 
the military occupation of the British, provided 
ho does so at the place of military operations. 
Queen-Empress V. JUMA. Rat. Un. Cr. C. 
880 = Cr. Rg. 3 of 1897. 

See Jurisdiction of Criminal Courts— 
General. 19 b. 741. 

ContaglouB Diseaae- 

See ACT XIV OF 1868. 

Failure to report to cantonment Magistrate 
the appearance of—See Mad. ACT I OP 1866, 
8 . 19. 8 M. 428 = 1 Weir 708. 

Contempt of Coart. 

See Contempt of lawful authority— 
Crim. Pro. Code, X8 U8, s. 480. 

See Penal Code, as. 172-190. 

See SENTMNCE—Contempt of court. 
Sentence for. 

(1)—Contempt of inferior Court —Inherent 
jurisdiction of High Court--S. 15. High Courts 
' The High Court has the Common Law 
jurisdiction to deal with contempt of an inferior 
Court, but it has no such jurisdiction under 
8 . 15 of the India High Courts Act. In re 
Venk.at Rao. 10 M.L.T. 209 = 21 M.L.J, 632 
= 12 Ind. Gas. 293 = 12 Cr.L.J. 823. (10 0. 
109, 7 B. 1, B.) [Disc.. 14 Cr. L.J. 321 = 20 Ind. 
Cas. 8l.] 

^2 )—Contempt of Court—Comment on pending 
proceedings-^newspaper. —It is a contempt of 
Court to make comment on a pending case, 
especially where the comment can in the 
least be taken to have the effect of prejudicing 
the fair trial of an accused person. In re G- 
w. Claridge. 14 Bom. L. R. 231 = 15 Ind. 
Cas. 93 = 13 Cr. L. J. 481 = 1 Bom. Cr. C. 106. 

(3}~ Contempt—Comments on pending cases— 
Intention of offender to 6c considered—Prepossess 
or prejudice minds of person—Prejudice trial- 
intention to preserve honour being discussed iis 
papers before judgment. —Comments on oases 
pending or allegations against parties to suits 
(bat are pending, if published, amount to oon* 
tempt on the part of the offender. But it 
would not be right to lose sight of the iuteotion 
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by whiob a person giving publicity to a matter 
wbiob is the subject o( the charge of contempt 
is actuated. Tbe piaintiS iu this case is obo 
daughter of the defendant. She instituted a 
suit against him for the recovery of certain 
property left by her mother. On tho day after 
the suit was instituted, there appeared in two 
newspapers a paragraph in each with a sen^a* 
tional heading suit against an Attorney 
which made reference to some of the allegations 
setout iu the plaint. The defendant, who is an 
old Attorney, replied by two letters addressed 
to the Editor of the two newspapers, being 
only anxious to preserve bis honour being (]i.s* 
cussed in the papers before a judicial dcolaration 
bad been made by a competent Court. On tho 
statements contained in those two lcttcr*«t an 
application has been founded for proceedings 
for oontempt against him : Held, that, as the 
intention of the defendant was not to pre-possess 
or prejudico the mind of any person in reference 
to the matter in dispute, and as the publioaticus 
in question did not tend to prejudice a trial, the 
date of which ie not yet fixed and which is very 
distant, the defendant w^s not guilcy of con* 
tempt. KETUA MONI DASI v. SHAMAL DHONB 
DUTT, liCr. L.J. 267s 19 Ind. Cas. 539. 

(4 )—Criminal offence—Comment on peyiding 
case ^Offence to be proved bu legal evidence — 
Statement resting on information and belief, no 
legal evidence—Alaterials on which application 
for summary process for contempt, not to be am* 
plified by otlur materials High Court — Juris¬ 
diction—Power of High Court to commit for con* 
tempt of iUo^udsif Magistrate^Comment on case 
pending before Mofussil Magistrate—Comment 
in newspaper published in Calcutta-^Remons* 
traiing against universal house-search^Protest¬ 
ing against harsh treatment of accused — Depre¬ 
cating Police methods—Request that case should 
not be tried by Magistrate^Appeal to Qovern- 
ment ^s recognized fairness—Whether confempf of 
High Court—Interference with due administra^ 
lion of juslice^Deterring witnesses from giving 
evidence—Comments on pending cases deprecated 
—Sttmmarp process of contempt — Technical 
contempt of Court not enough—Substantial inter¬ 
ference with administraiiofi of justice necessary. 
~A contempt of Court for making comments in 
a newspaper on a pending case is a criminal 
oSeoce, and no person can be punished for it 
unless that oSence be proved by legal evidouce« 
(L.R, 2 P.O. l06 = 5Moo. P.C. 111 = 16 Eng. 
Hep, 457, Hef.) The oonneotion of the accused 
with the impugned articles in the newspaper 
must be shown by legal evidence. A statement 
resting on ioformatioo and belief is not legal 
evidence in suoh a case. (6 Q.B. 352 = 40 L.J.Q. 
B. 96 = 24 L T, 266 = 19 W.R. 610, F ) There¬ 
fore, where an application. for a Rule to show 
cause why M shonld not be committed for con¬ 
tempt of Court as the Editor and Manager of a 
certain newspaper for making comments in that 
paper on a pending case, was made on affidavits 
which alleged that M ie the Editor and Manager 
of that paper to the inlormatioa of the deponent 
and that, when the serving officer went to the 
office of the newspaper to inquire for tho 


Contenapt of Courts continued. 

Editor and Manager,tho sub^oditor said that tho 
Editor and Minagor was in Darjeeling. Held, 
that the apphettion against M. should bo dis- 
tDK^sod 00 the ground that there was no legal 
evidence that he was tho Editor and i^Ianagoc 
of tho paper. It wa< aUo alleged that, in a cer¬ 
tain other proceeding in tho High Cnurt, M, 
being charged as tho Editor and Manager of tho 
newspaper, be did not denv beinc Manager, and 
it was suggested (bat in the pre^'Cnt caso there 
was no denial by M. : Held, that, if the mate¬ 
rials on which tho appho\Lien was made, did 
not justify that which was the es'aontial fact in 
the case, it could not be amplified by other 
materials, and that a man in a criminal proceed¬ 
ing need not dony that which i> not legally 
proved against him. The High Court has uo 
jurisdiction to punish^ as an oQence in a 
summary proceeding, conduct in relation to a 
prcceodiQg in tho Mofussil Criminal Court, such 
as commenting on a case pending before that 
Court, as such jurisdiction is not inherited from 
any of the three abolished Courts—the Supreme 
Court, the Sudder Dewany and tho Suddec 
Niaamat Adalats—and is not vested in the 
High Court by tho Charter Act of 1861 or tho 
Letters Patent under that Act, and as such 
conduct is not contempt of the High Court, and 
tho High Court’s power of superintODdence 
ovoc the Molussil Courts does not imply 
any povvor of protecting those Courts from 
improper interferenco. (190G, 1 K.B. 32 = 75 
L.J.K B. 104 = 93 L T. 772 = 22 TLR. 97 = 
51 W.R. 107; 12 lod. Cas. 293 = 10 M.L.T* 
209=12 Cr. L.J. 525 = 21 M L.J. 832; Diss.) 
Some of tho articles reUtiog to the ponding 
case (1) remonstrated against univorsal house- 
searches, (2) protested against the harsh treat¬ 
ment of those arrested, (3) deprecated certain 
methods attributed to tho Police, (4) requested 
that the case should not bo tried before a 
Special Magistrate as a conviction by him 
would not command publio confidooce, and 
(S) appealed to the rooognizsd fairoese of the 
Goveromont accompanied with advice: Held 
that, no suspicion of contempt of the High 
Court was to bo found in the first, second and 
fifth of the topics, even if there be involved in 
them what tho proscoubion alleged to be the 
inexcusable effrontery of presuming to oSec 
advice to the higher authorities; that the 
fourth topic showed that the writer knew very 
little about what bo was discussing, for the 
case could not be tried and the accused convict¬ 
ed by a Special Magistrate as their trial in the 
normal course could only oome before a Sessions 
Judge sitting with assessors and against such a 
tribunal not a word had boon said, and that 
there was nothing in the discussion of this 
topic that was in any degree a contempt of the 
High Court; that as to the third topic, although 
iodieorimioato attacks on the Police are to be 
deprecated, there was nothing in the articles 
sbowing a contempt of the High Court; and 
that the only ground on which it conld be sng- 
gested that there had been a oontempt of the 
High Court, an interference with the due 
administration by it of jastice, would be if i^ 
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could be sbowo that wUuesscs might have been 
deterred from giving evidence by reason of 
this attack on Police methods or of any¬ 
thing contained in the articles. The propriety 
of abstaining from comments on pending cases 
in whatever Court they may he or what¬ 
ever stage they may have reached, pointed 
out. In order to justify recourse to the sum¬ 
mary process of oontempt, it is not enough that 
there should be a technical contempt of Court; 
it must be shown that it was probable that the 
publication would substantially interfere with 
the due administration of justice. GOVERNOR 
OP BENGAL V. MOTI LaL OhOSH. l4Cr. L.J. 

321 = 20Iod.Ca8. 81 = 17 C W.N. 1253 = 18 C L. 
J. 452 S B.. = 41 C. 173. (69 L.J.P. 47 = 15 P. 

D. 59 at p. 64 = 62 L.T. 713 = 38 W.R. 374 = 17 
Cox, C.C. 107, {18‘J9> A.C. 519 = 68 L J.P. 137 
~4S W R. 173 = 81 L.T. 158 = 16 T.L.R. 487. 17 
Ch. D. 49 = 60 L.J. Cb. 406 = 44 L.T. 389 = 29 
W.R, 510. (1900) 2 Q.B. 36 = 69 L.J. Q.B. 502 
= 64 J.P. 484 = 48 W.R. 474 = 82 L.T. 534 = 16 
T.L.R. 305, (1907) 2 I.R. 260. Rcl.) 

(51 — Contempt of Court, its quasi-crtminuf 
charactir—Commetxts reflecting on witness end 
pnrlu ufider cross-examination, if con(e7npt — 
Contempt proceedings, strict observance of rules 
of pract\ce in-^Applicalicn by private party—If 
applicant to najue (he person charged with con- 
tempt ^Court taking notice of its own initiative, 
practice dxffere^xi—Rule against editor^ 

printer, publisher without naming them on 
application of private party^ if to be discharged 
—Person charged, wnivvxg objection subject to 
guestion of costs—When apology accepted by 
Courts if would allo7o costs when rule omitted 
name,—An artiolo in a newspaper reflecting on 
the partj to a suit, more especially when he is 
a witness under cross-ezamination, is a eon* 
tempt of Oourt. Proceedings in contempt are 
of a quasi-orimin^l character and all the roles 
of Courts must be observed strictly in respect 
thereof. Wbero a private psrty applied for a 
rule against the editor, printer and publisher o( 
a newspaper, alleging oontempt of Court, and 
omitted to name them respectively: Held — 
the rule was liable to be discharged. It the 
persons concerned waive the objection and ofler 
apology which is accepted by Court, the Court 
would not order any costs against them when 
the rule omitted to name them. WESTON v, 

Editor, printer and Publisher of the 
Bengalee, iso.W.N, 77i, 

(G)—Penal Cods, s. lli—Non-atUndancs in 
obedience to summons—Contents of summons.— 
A summons should be clear and specific in its 
terms as to the title of the Court, the place at 
which, the day, and the time of the day when, 
the attendance of the party summoned is 
required, and it should go to say, that such 
party is not to leave the Court without leave, 
and if the case, wherein he has been summoned 
28 adjourned, without ascertaining the date of 
the adjournment. A oonviotion under e. 174 
LF.O.i for non-attendance in obedience to a 
summons, was set aside on the gconod, that 
the sommons oonlained no mention of the place ] 
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at which the parties summoned were to attend, 
nor the lime of the day when their atteodance 
would be required. EMPRESS OF INDIA v. 
Ram Saran, 5 A. 7 = A.W.N. 1882, 145. 

(7) — Summons to appear before public officer— 
Penal Codecs. 174.—Where a person summeoed 
to appear before a public servant on a certain 
day was not informed of it till three days sub¬ 
sequent to that day, held, that be was not 
bound to appear before the Court as soon as he 
became aware of the summons to appear on a 
previous day, and that he was not, therefore^, 
liable to be punished under s. 174, I.P.C. 
Queen v. Ungam Lal, l N.W.P. 303. 

(8) — Penal Code, 174— Contempt of Court .— 
Where a person, who was required by summons 
to appear before a Magistrate and to answer a 
criminal charge, waited for two or three 
minutes beyond the time mentioned in the 
summons^ and departed, as the Magistrate was 
not present theu, held that, as he had not 
waited for a sufficient time, be was guilty of an 
offence under s. 174, I.P.C. Queen-EM- 
PRESS V. KISAN BAPU, iO B. 93. 

(9) — Penal Code, s. 174, construction of. —The 
proper construction of s. 174, Penal Code, is 
that the place where a witness is summoned to 
appear must be in British India. Where a 
Magistrate summoned a person to appear before 
him at a place outside British territory, held, 
that disobedience to such summon*! would not 
constitute an offence under s. 174, Penal Code. 
QUBEN-EMPRBSS V. PARANOA, 16 H. 483-1 
Weir 86. 

(10) ~Penaf Code, s. 174— Scope of.—The 
offence contemplated by s. 174, Penal Code, ia 
not an omission on the part of the person sum¬ 
moned to be at a particular place and at a 
particular time, but an omission to appear at 
such time or place bofore a specific public func¬ 
tionary. Where a public servant, who had 
summoned the acoused to appear before him on 
a particular date at a certain place, was absent 
from that place on that date, the accused could 
not be convicted under s, 174 for his failure to 
attend, even though the failure was due to an 
intention to disobey the summons# QUEEN- 

Empress v, kristappa, 20M. 3i = a Weir 
88 . IR., 3 S.L R. 165.] 

{II)—Penal Code, s. 174—Scope o/.—Where 
the accused, summoned to appear before a Set¬ 
tlement Officer, explained to the process-server 
his inability to be present, but the latter omit¬ 
ted to mention it to the officer issuing the sum* 
mons, held, that the accused could not be con¬ 
victed under s. 174, Penal Code, for failure to 
attend in obedience to the summons, as the 
acoused could not be said to have iDtentionally 
disobeyed the summons, EMPRESS v. B.AM- 
DHIR, 22 P R. 1880, Gr, 

[12i—Penal Code, s. Hi—Scope of,—B. 174, 
I.PaOi, does not apply to an escape from custody 
under a warrant in execution of the decree of ^ 
Civil Court. Reo. v. Sardae Pathu, 1 B H.C. 

U.B.R. l89^ 
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(13)—Surmuons before Tnhsildar — 

Pena^ Code, s. 174—iVadras Act III of 18G9.— 

TJodor Madras Aoti III of 1860, Tabsildara arc 
empowered to is?ue sammonsca. Thoreloro, 
disobcdieuce to such summonses is punishablo 
under the first part of a. 17l» Penal Code*. HIGH 
COURT Proceedings, 30th nov. i671, 

6 M H.C. App. 44. [D., 3 M.L.J, 241.] 

(H)— 8u77i77ions by TahsiUinr—Penal Code, 
s. 111 0/ 1869.—The only Act which 

authorizes a Tahsildar to issue a legal summons 
isliladras Act III of 1369. Disobedieoco to such 
summons would constitute au offence under 
8. 174, Penal Code. HIGH COURT PROCEED- 
INGS, 4TH NOV. 187'2, 7 M.H.C. App. II. HIGH 
Court proceedings, 21st aug. 1872, 

7 U.H C. App. 10. 

(15)—Ta/isifdar's order toj^cn — Penal Code, 
S. 174.—Whore a Tahsildar issued an order to 
a peon to produce the accused before him to 
maintain bis objection to a oUim for pre emp- 
tiOD in a dakhil khatij case, and the accu^icd 
refused to attend, /tefd that the refusal to attend 
was not punishable unders. 174, I P.C.. as the 
order bad been directed to the peon, and that 
the Tahsildar was competent to issue such an 
order, CROWN v. PiRKHA, 6 P,R. 1870, Cr. 

(16) —Summo«3 by Revenue officer — Penal 
Code. $, 174.—Where the accused intentionally 
omitted to attend the Mabalkari'u Kacberi to 
give evidence in a revenue case, in obedience to 
a summons duly served on him, held that be 
was properly convicted under s. 174, I.P.C. 
Beg. V. Narainappa Comte, 9 B.H.C.Cr. 39. 

(17) —Order by chainnanof Municipaliitf — 

Penal Code, e. i74—det XXVI o/ 1850.—The 
Cbairman of the Commissioners appointed under 
Aot XXVI of 1850 is a public servant. But be 
is not legally competent, as aucb, to issue an 
order direoting a person to appear before him. 
Disobedience to such an order is not, therefore, 
puniebable under s. 174, T.P C- REG. v, PUB- 
SHOTAM Valji, 8 B.H.C. Cr. 3i. [R., Rat. 

Ud, Cr.C. 488.] 

(18) —PerboZ erder of Village Magistrate^ 
Penal Code, s. 174 .—a disobediooco to the 
verbal order of a Village Magistrate, directing 
the attendance of an accused person before him, 
ie an offence under Penal Code. s. 174. HIGH 
COURT Proceedings.20TH February 1872, 
1 Weir 88*7 M.H.C. App. 3. 

(19) —Verbal order to appear token required— 
Penal Code, a. 174.—Where a persooi being 
summoned as a defendant in a case of trespass, 
was verbally ordered, by the Magistrate, to 
appear when required, the Magistrate not ad¬ 
journing the trial to any particular day, held, 
that the person could not be convioted of disobe¬ 
dience of summons under a. 174, Penal Code, 
High court Proceedings, 92nd Decem¬ 
ber 1870, 1 Weir 82-6 H.H 0, App. f 0. HIGH 
Court pbocebdinob, 18th January 1870, 
S M.H.C. App. 18. 

(20) — Penal Code, e. Vli—Non-attendance in 
obedienes to order of public servant,—A convio- 
tioii tor Don-attendaDce in obedience to an order 

82 
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from a public servant, under s, 174, Penal 
Code, canuot bo bad, unless tbo person sum¬ 
moned was IcRally bound to attend, and refused, 
or iiitontionally omitted, to attend, hi the case 
of SUEENATll CrHOSK, 10 W.R. Cr. 33. 

(<21)— Cod*\ s. A —Disobedience to 
swjuwons served.—In order to make a person, 
summoned as a witness, liable under s. 174 
of the Penal Code, the fact must ho that he in¬ 
tentionally ,omitted to attend at the place or 
time mentioned in the summons, or that be 
wilfully depiftod from the place where be bad 
attended before the time at which it was law¬ 
ful for him to depart. QUL'EN v. SUTHER¬ 
LAND, 1* W-R. Cr. 20. 

(22)—nof specifying place of a(ten‘ 
dance—Penal Code, s. 174.—Where a sum¬ 
mons does not specify the place at which the 
attendance is required, a person disobeying Iho 
summon*? cannot bo convicted iindor s. 174. 
High Court Proceedings. 20th Decem- 
HEIt 1872, No. 2231, I Weir 81 = 7 M.H.C. 
App. 14. High Court Proceedings, 30th 
NOVEMREU 1874, 7 M.H.C. App 43. 

{2‘i)^Diiobedience to warrant •-Penal Code, 
ss, 174, 224.—Discledience to a warrant issued 
for the appearance of the accused before a Sottlo- 
mcDt Ollicer was held not to be punisbablo 
under s. 174, I.PX., when the warrant was not 
addressed to them ; nor could the accused be 
committed under s. 224, I.P.C., in the absence 
of evidence of an arrest and sub.sequeut escape. 
EMI*HESS V. GOK\L, 8 P.R. 1881, Cr, 

{2i)^Contempt of Magistrate's avn authority 
—Convnitment tol be to another Magistrate .— 
A Magistrate cannot convict a person for con¬ 
tempt of Court committed in respect of bis own 
authority. A commitment to another Magis¬ 
trate is necessary in all such cases. RCG» v. 
ATMauam Govind, Rat. Un. Cr.C 6i=Cr. 
Rg. 25 4 1872. (Kat. Uo. Cr. C. 45, R.) 

{ 25 )—Turning out the SheriJ/^'s orncers— 
Oncers in possession by order of Vourt, —Land 
belonging to N.B., had been seized by tbo 
Bheriti under a writ of fieri facias, which ex¬ 
pressly directed him to take that particular 
land \ while in possession, bis officers were 
turned out by A, who knew that they wore in 
possession by order of the High Court. A bad 
purchased the right, title, and interest of N«B., 
in the land at a ealo hold in the Court of the 
Zilla Judge of the 24-Pargaoa8, in execution 
of a decree of that Court against N.B. A was 
nut in possession, by an oilier of that Court, 
Beld that the turning out of the Sherifi's 
officers was a contempt of the High Court- 
BHUGGDBUTTY DASSEE v. NOBIN CHUNDER 
BOSEi 2 lod. JuF. N.8. 99» 

(26)— Resistance of process af Civil Court— 
Jurisdiction of Criminal Court—Penal Code, 
5, 186.—The resiatanoe of the process of a Civil 
Court ie puniahable, under the Code of Cei- 
zninal Procedure, by a Court of oriminal juris- 
diction. QUEEN v. BE.\aAl DAFADAR. 2 B. 
L B. F«B. 21 = 10 W.R. Cf. 13. [i{.. 22 G. 

759J 
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(ID—Crvn. Pro. Code, 1882, ss. 480. 537 — 
Coniempt of Coii>-/—Procedure.—The provisioos 
of s. -IISO. Cnm. Pro. Code, should be applied 
f/icn there, or at any rate before it rises, by 
the Court in whoso view or presence a contempt 
has been committed, if it considers than it c.ao 
be properly and adequately dealt with under 
that section. Whero a Magistrate, in whose 
presence a contempt was committed, after 
taking cognizance of the matter, postponed 
passing final orders, in order to afford the ac¬ 
cused an opportunity of showing cause why 
such order should not be parsed, and eventually 

u procedure adoptel by 

the Magistrate was an irregularity which was 
cured by s. 537, and that the proper procedure 
would have been to detain the accused and to 
deal with the matter at once or before rising. 
QUKEN-EMI'HRSS V. PETAMBER Bakhsh II 
A. 361 = A W.N. 1889. 128=13 Ind. Jur. 477. 

10 C.W.N. 1062 = 4 C.L.J. 415.J 

{28)—Accused, presence of, not necessary in 
prellmmary ^t,qutry—Cri)n. Pro. Code, 1861 , 

1"1 •—It la not necessary that the prelimi¬ 
nary enquiry, contemplated bv s. 171, Grim. 
Pro. Coae, 19Gl, should bo conducted in the 
presence of the accused. All the Court making 
the inquiry has to do is, to satisfy isself that 
there are pri»m /acie grounds for sending the 
case for investigation to a Magistrate. Chota 
bADOO PRADAH V. BHOOBUN CHUCKER- 
BUTTY, 9 W.R. Cr. 3. 

(29) —Confempf of Court—Ss. 244 and 2 of 
Civ. Pro. Codct 1882*—Proceedings by a Court 
in the exercise of its inherent power to punish 
for contempt do not come undoc s. 244, nor 
under the term “ decree ’’ in s. 2 of the Oiv. 
Pro. Code. GoDU RAM v. 8URAJ MaL, 27 A. 
380=2 A.L.J. I8 = A.W,N. 1903, lO. 

(30) —Order of attachment for contempt— 

S. 591. C»i>. Pro, Code. 1682.—An order of 
attachment for contempt is not an order in 
the exorcise of the High Court’s civil jurisdic¬ 
tion, and, therefore, does not come within 
the provisions of s- 601 of the Civ. Pro. 
Code. Contempts are of the nature of offences, 
and, therefore, under s. 15 of the Letters 
Patent, 1865, an appeal lies from an order of 
committal for contempt. In dealing with an 
appeal from such an order, the appellate Court 
will go behind the order the disobedience to 
which constitutes the contempt. Navivahoo 
V. NAROTAMDAS Candas, 7 B. 5. 

(31) —TPifMcsses not producing the document— 
Ctu. Pro. Code. 1882. s. 174—Crtm. Pro. Code 
1882, s. 430—Penaf Code, s. 175.—The juris¬ 
diction to punish under s. 174, Civ. Pro. Code 
exists only in the case of a witness, who. not 
having attended on summons, has been arrested 
and brought before the Court. The case of a 
witness who, having a document, will not pro¬ 
duce it. is provided for by s, 480, Orim. Pro. 
Code. Where a witness denies, on oath that 
he has the possession of. or means of pcoduoing 
a particular document, be can, if he is guilty of 
falsehood, be prosecuted for giving false evidence 


Contempt of Coarfc—continued. 

in a judicial proceeding. 7n re PREUCHAND 
Dowr.ATRAM, 12 B. 63, 

{Z2)—Penal Code, Act XLV of 1860. s. 229— 
Prevarication in giving evidence,—Pievariontioa 
in giving evidence is not an ofienoe under s. 228 
of the. Penal Code. Reg. v. Auba bin Bhiv- 

47^] * ^ ^ ^ 

(33) Prevarication by witness in giving 
evidence. Prevarication by a witness may 
amount to a contempt of Court within tbe 
meanmgofs. 228, I.P.C.. and s. 435. Ctim. 
Ti « f^ode. 1872. Reg. v. Jaimal Shravan, 
10 B.H.C, 69. [P., Rat. Un. Or. C. 473.] 

9 or persistent refusal by 

u itness to answer questions,—Though prevarioa- 
tiou or persistent refusal to answer questions 
does not necessarily constitute the oflence of 
cautempc of Court, it may. according to cit- 
oumstances, amount to interruption in a judi¬ 
cial proceeding punishable under s. 229 of the 
I Penal Code. QUEEN-EMPRESS v. DbvJI ASA, 

I Rat. Un, Cp. C. 473=Cc. Rg. 31 of 1889. 

(35) —Refusal or neglect to give direct answers 
to questions.—Refusal or neglect to return 
direct answers to questions does not amount to 
an offence under a. 228 of the Penal Code. 
REG. V. PANDU 6in VlTHOJI, 4 B.H.C. Cr. 7. 
[R., Rat. Un. Cr. C. 69.] 

(36) —Contempt of Court — Rule nisi and 

order for attachment granted fate. —Where a 
rule nisi for attachment against certain defend¬ 
ants in a suit, who wore guilty of contempt of 
Court in noi obeying an order with reference to 
the appointment of a receiver, was granted late 
on account of their having boon evading servioe 
frauduIoQtly, held that the objection that the 
rule and order were made late could not be 
raised by them, HARIVALLABHADAS KALLI- 
ANDAS V. UTAMCRAND MaNICK CHAND 7 B. 
H.c. O.C J. 172. [s„ 8 B.H.C, O.C. 236,] 

HD—Act XI of 1843. S. 8—Ma/taf&ari. with 
poioers of Second class Magistrate—Penal Code, 

^ il/ihalkari with the powers of ft 

Second class Magistrate cannot issue a summons 
under s. 8 of Act XI of 1843. A person dis¬ 
obeying such a summons cannot bo oonvioted 
under s. 174 of the Penal Code. REG- v. 
Venkaji Bhaskar. 8 B H C. Cr. 19. 

(38)— Language tohich strikes at the root of 
all respect for the Court and its authority 
ivnounts to contempt—Criticism of Judge or 
Court how far justifiable.—Kay act done or 
writing published, calculated to bring a Court 
or a Judge of the Court into contempt, or to 
lower his authority, or to obstruct or interfere 
with the due course of justice or the lawful 
process of the Court, is a contempt of Court. 
Judges and Courts are alike open to oriticism i 
and If reasonable argument or expostulation is 
offered against any judicial act as contrary to 
law or tbe public good, it is not a contempt 
of Court. In re NARSINHA CHINTAMAM 

S B^ 1040=4 M.L.T.S49- 

33 B. 240=8 Cr L.J. 426 = 2 Ind. Gai. 388. 
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(39)—TKdifcm^ in presence of Magis^ 

(rate — Magistrate acting under s. 480, Cnm. 
Pro, Code—Offence under $, 2'2St I P.C.Suit , 
—Maintainabtliit/.—Wbore the respoodent, a 
Magistrate, acting uadcr s. 480, Grim- Pro. 
Code, charged the appellant with an oQcaco 
under s. 228, I.P.C., committed by the appeU 
lant. a Reddy, by walkiog in view oi the ros- 
pendent with shoes on while discharging bis 
duties as a Magistrate, and where it was found 
that the respondent acted 6ona jide :—Held 
that the respondent was justiSed in his action 
and that do suit could bo maintained against 
him. VAMA Reddy Ranga Reddy v.Toke 
J. ABIJOY NAIDU, 9 M.L.T. 444, 

(40)—Crim. Pro. Code, Ac( X o/ 1872, ss. 49. 
471— District Magistrate—Allocation o/ business 
—Contempt of ('ourf.—Any general allocation 
of business in various parts of the District 
made by the District Magistrate does not con* 
trol the special power conferred on a Court to 
send cases of contempt of its authority to some 
other Magistrate. The latter may try it him* 
self or transfer it to some other Court, if be is 
competent to do so. LETTER FROM THE 
Sessions Judge of Tanna, no. 4414, Rat. 
Ud. Cr. G. 8B. 

(41)— Magistrate—Powers of—Pleader not 
behaving properly* —A Criminal Court has no 
tight to ask a pleader to ait down in the middle 
of an examination of a witness because be is 
asking irrelevant questions, or to refuse to 
allow the pleader to examine other witnesses 
beoause he has not apologised for the contempt 
he showed in examining the previous witnesses, 
or to ask the accused to engage another ploder 
beoauBs his pleader did not behave properly. 
The Magistrate can only rule questions as irrelc* 
vant. and it the pleader is pereietent and dis* 
respectful and wastes the time of the Court 
and tries its patience, the Magistrate can com* 
mit for contempt. In re James FITZGERALD, 
Rat. Ud. Ct. C, Mt^Cv, Rg. 2S of 1896, 

(42) —Imprisonment for contempt of Court— 
8s. 341 and 842 of the Civ. Pro. Code iof 1877), 
applicability of—High Court's jurisdiction.— 
Bb. 341 and 342 of the Civ. Pro. Code (of 1877) 
apply only to cases of imprisonment under 
process of ezeoutioo of decrees, and not to 
cases of impeisonment for contempt of Court. 
Bo, where a party bad been imprisoned lor 
disobcdienoe of an order of the Court in an 
admioistratioD suit, be could not apply to be 
disebargod under s. 841, on the ground of his 
having been in prison for six months. [F., 
Rat. Un. Or. C. 614,] The High Court’s juns* 
diotioQ to imprison for contempt has been 
inherited from the old Supreme Court, upon 
which it was conferred by the Charters of the 
Crown, investing it with all the process and 
authority of the then Court of King’s Bench and 
oltbe High Court of Ohancoty in Great Britain ; 
and this jurisdiction has not been removed or 
afieoted by the Oiv. Pro, Code of 1877. (Per 
Aife, J.) Martin v. Lawrence, I G, 69S. 
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(F., Ru. Un. Cr. O. fill : R., 7 B. 1, 7 B. 5, 
11 B. 353. 33 B. G30. 11 \}am. L.R. 360, 14 Cr. 
L J. 321 = 20 Ind.CiS. 81.] 

(43)— Libel ujwi Judif' in his Judicial capa* 
city —Punishment^' Offmcc yioi included hi Penal 
Code — Cnm. Pro. Code, HS2, 5 —Courts of 

record—Power under common law—Contempt 
of Court—Pozoers of CoHrt%^ Origin of 

jurisdiction. — The High Courl:^ iu ihc Presiden¬ 
cies are superior Courts ol Record, and the 
ofTeoce of contempt, ami the p jwers id the High 
Court for punishing it, arc the same ui India 
as in England, not by virtue of the Penal Codo 
for British India and the Crim, Pro. Code, but 
by virtue of the common law of England which 
was introduced at the time of the esiabli^hmeut 
of the Supreme Courts. Such junsilietion has 
not been aflectod bv the Crnn. Pro. Code. 
[R., 8 B. .390, Rat. Un. Cr. C fiU, 2 Bom. L. 
R. 130. 33 C. 927 = 3 C.LJ. 67.J Chap. 21, “of 
defamaiion,” in the Penal Codo, does not defioe 
“ contempt of Court “ or mike any provision 
for the punishment of a contempt of Court, by 
the publication of a libel rcllccting upon a 
Judgo in bis judicial capacity, in reference to bis 
conduct in the discharge of bis public duties. 
Though the oflonce may doubtless be punished 
under the chapter, it docs not preclude the 
publisher from being summarily puoished by tho 
High Court for a contempt of Court with dno, 
or imprisonment, or both Such a contempt 
of the High Court by a libel published out of 
Court, when the Court is not Bitting, is not in¬ 
cluded in the words ” oflences under the Indian 
Penal Codo ” or all offences under any other 
law/’ in a. 5 of the Cfim. Pro. Code, though 
the contempt may include defamation. It is 
something more than m<^re dofamatioo, and is 
of a different character. [/?., 2 Bom. L.R. 130.] 
By the Common Law, every Court of Record 
ie the solo and exclusive Judgo of what amounts 
to a contempt of Court, 8URENDRA NATH 
BANERJEB V, THE CHIEF JUSTICE AND 

Judges of the High Court at fort 
W iLLiABiiN Bengal, lOC. 109. P.C. =101.A. 
171 = 4 Sap. 474. [R.. 39 C. 164 = 15 C.W.N. 

1053=14 C.L.J. 375 = 12 Oc.L.J. 505 = 12 Ind* 
C%8. 273, 12 0P.L.J. 526 = 12 Ind. Css. 293 = 10 
M.L.T. 209; Fxpf.. 18 C.L.J. 462=17 C,W.N, 
1*253=14 Cr.L.J. 321 = 20 Ind. Css, 81.] 

(44)— Reg* IV of 1816 (Village Munsiffsjt 
ss. 15 and 16—Summons bv Village Munsiff — 
Disobedience to summons—Penal Code, s. 174. 
—The provisioDS of s. 174, Penal Code, are not 
in conflict with those of Reg. IV of I81C, and 
eSect may, ther«^fore, be given to both. By 
8.16, cl. 3 of the Regulation, a summary power 
to impose a fine on a person, who disobeys his 
BummoDS, 16 cooforrod on a Village Muostff 
analogous to that conferred on the Civil Courts 
by p. 170, Grim. Pro. Code. In ordinary cases, 
where there are no aggravating circamstances, 
the Village Munsifl or Civil Court would aot 
discreetly in employing the special power coo* 
ferred on it, but if a charge is instituted in a 
Criminal Court under the Indian Penal Code, 
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it must be dealt with by that Court. QUEEN 
V. KA.MCUANDRAPrA. 6 M. 219 = 1 Weir 89. 

(15)—C/n«. Pro. Code, lfl32, ss. 476. 477, 
480, 485 and 487— Jurisdxctioyi of Magistrates to 
trf! person for offences committed before him — 
Penal Code, s, 175.—Only in cases provided (or 
in ss. 477, 480 and 485, Grim. Pro. Code, a 
Court, other than tbo High Court, can try any 
person for offences committed before itself, An 
offence under 8. 175, Peual Code, docs not 
come under any of these sections, and. there¬ 
fore, a Magistrate, before whom the offence is 
committed, is precluded by tbo provisions of 
8. 487 from trying the case himself. QUEEN- 
Empress v. Seshayya, i3M. 24 = 2 Weir 6io. 

(46) —Criwi. Pro. Code, 1882. ss. 194. 480, 

482 and b^l—lnsuUing a Village Mnnstj 
while sitting in a stage of judicial proceeding — 
Penal Code, s. 'ii'i — Power of Second Class 
Magistrate to try the charge n ilhout any com¬ 
plaint by Village A/uhsi^.—T he accused was 
charged under s. 228, Penal Code, with having 
intentionally offered an insult to a Village 
Muosiff, while sitting in a stage of a judicial 
proccedir)g, and was convicted by a Bccond 
Class Magistrate, in the ut>sence of aov com¬ 
plaint by the Village Monsiff. Held, that the 
provisions of ss. 480 and 4n2, Crim. Pro. Code, 
do not apply to Village Magistrates, that the 
defect of the absence of complaint by tbo 
Village Munsiff was covered by s. 637, and that 
the Second Class Magistrate was of a grade 
competent to try the complaint. QUEEN- 
Empress v. Venkatasawmi. 15 M. 1S1»2 
Weir 603 = 1 Weir 218. [fl., A.W.N. 1904, 

266.j 

(47) — Fine for contempt of Court—Recording 
reasons —A. Criminal Court infficting a fine for 
contempt of Court should speoiffcally record its 
reasons, and the facts constituting the oon- 
tempt, with any statement the offender may 
make as well as the finding and sentence. In re 
PancHANADaTOAMBIRAK. 4M H.C. 229 [P.. 

4 0.L.J. 415 = 10 O.W.N. 1062.] 

(48) —Cfim. Pro. Cade, 1861, s. 273— 
Madras Act I of 1863, Si. 1 and 2 — Jurisdiction 
of Magistrate to punish for disobedience to his 
own sum*no«s. —Under 8.273, Crim. Pro. Code, 
read with 88. land 2 of the Madras Act I of 
1863, a Subordinate Magistrate is competent 
to oonviet persons under 8. 174. I.P.C., for dis¬ 
obedience to summons issued by himself. 
HIGH COURT PROOBEDINQS. 18TH MAY, 1869, 

4 M.H.C. App. 51. [Diss., 4 M.H.O. App. 52.] 


(49)—Crim. Pro. Code, 1861, ss. 172 to 175— 
Disobedience to summons — Jurisdiction .— A 
Magistrate may, undor the general provisions 
of the Grim. Pro. Code, try the offence of 
disobedience to his own summons. High 
COURT PROCEEDINGS, 26TH JULY 1869. 4 M. 
H.C. App. 62. (4 M.H.C. App. 51. B.) [D., 2 
Weir 61 = 3 M.L.J. 241,] 


(60)—Crim. Pro. Code. 1898, s. iSO—Con¬ 
tempt of Court—Walking with creaking shoes— 
Accused committing some act not enumerated in 


Contempt of Court — continued. 

s. 480— Power of Court to punish—Abuse of 
power. — Held, that, merely because the accused 
walked with creaking shoes on his feet neat the 
Court room, a Court is not justified in arriving 
at the conclusion that the accused intended 
to insult it or interrupt it in its work, and 
that a conviction by the lower Court in such a 
case IS an abuse of the power conferred by the 
Legislature on Courts to punish wilful acts of 
contempt or interference with the due dis¬ 
charge of judicial duties. Under a. 480, Crim. 
Pro. Code, a Court has power only to deal with 
the accused if he committed one of the offences 
enumerated therein. In re DavulurI YEE- 
RAYTA, 5 U.L.T. 266 = 1 lod. Cas. 560. 

(51) —Penal Code, s. 160— Refusal to siptt 
deposition given in Revenue inguirp.—A. wit¬ 
ness is not legally bound to sign a deposition 
given by him in a Kevenue inquiry. HIGH 

Court Proceedings, 9th Jan. i871, no. 40, 
1 Weir 112 = 6 M H.C. App. 14. 

(52) —Penaf Code, s. 174— Revenue Osiers 
summoning village official to attend for carry¬ 
ing out a sole of land for revenue arrears— 
Legality of the summons — Madras Act III of 
1869.—Madras Act III of 1869 confers no 
authority upon Revenue officers to summon a 
subordinate to attend for the purpose of carry¬ 
ing out a sale of land for arrears of revenue. 
Disobedience to Bucb summons is not punish¬ 
able under s. 174, Penal Code. HIGH COURT 
Proceedings. 16th July 1870, No. 1312, 1 
Weir 90 = 5 M.H.C. App. 27. [P., 7 M. 197. P. 
B. = l Weir 90.] 

(53) — Cfim. Pro- Code, 1898. s. 480—Con- 
tempt of Court. —The power of Magistrates to 
punish any person for an offence committed in 
contempt of tbeir owo authority restricted 
by the provisions s 480, Crtm Pro. Code* 
EMPBESS V. LACHM.\N. 12 C.P.L.R. Cr. 18. 

(o\)—Jurisdiction—Preferring of false chtxrgt 
— Prosecution for contempt of Court,—A. person 
who prefers a false charge commits a contempt 
of Court, aacl is. therefore, not triable by the 
Magistrate to whom the oomplaiotis presented. 
As there has been in such a trial, a fatal defect 
of jurisdiction, there should be a retrial by ^ 
competent Court. Per Souinots and MelvUUf 
JJ. (Lindsay, J,, dissenting), The Chief Court 
exercising its discretion under e. 297, Crim, 
Pro. Code, 1672, should order a new trial, if the 
accused ie not prejudiced by such a trial. Pit 
Lindsay. Nathu v. CROWN, 8 P R. 1875, Cr- 

(55)—Penal Code, $. 211 —Jurisdiefion.—A- 
Magistrate, to whom a complaint is presented 
and who has tried the case, cannot convict the 
complainant for an ofience under s. 211, 1 .P^O. 
Crown v. Hassan ali, sP.R. 1877, Cr. 

1 P.R. 1898, Or.] 

(66) —Comvlaint to police—Conviction by 
Magistrate for making false charge — Jurisdic^ 
fu>n.“Where a complaint to the police was re* 
ported to the Magistrate who convicted the 
oomplainant for making a false charge, heldt 
that he bad no jurisdiotion to try the case. 
Dhoni V. Crown, « P.R, 1876, Cr. [5., 30 ?• 
R. 1882, Cr,] 
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Contempt of Court—con<im<rd. 

( 57 )— Conduct of a pleader in a suitor's cipa- 
ctfi/.—The cooduot which is io iUelf indefensi¬ 
ble and amounts to gross misconduct in au 
advocate, is not taken out of s. 41. Legal Prac¬ 
titioners Act* by a mere colourable pretenco 
that it was the conduct of a suitor or acca*<ed in 
that capacity. In the matUr of an ADVOCATE, 

5 P R- 1902, Cr., F.B. 

(53}— Off^^nce tinder Penol Code, s. 181 —Juris* • 
diction to trtf the q/fe^nce.—Tbo oflfnco epootfied 
io s. 181, IPO., when committed in a Court 
of Justice, is a contempt of Court. The Court 
in which the offence was committed cannot try 
it. KtsNEN V. Crown, 7 P-R 1874, Cc. [P., 
18 P.R. 1875.] 

(69)—Judicial proceedings, what amounts to. 
—Where the accused was committed under 
3. 228, I.P.C,, and s. 480, Grim. Pro, Code, 1882, 
for contempt of Court, in having insulted the 
Court after the recording and reading out of an 
order calling upon him to give security, held. 
that he was properly convicted. The announce¬ 
ment of the order under s. 107, Orim. Pro. 
Code, was undoubtedly a stage in a judicial 
proceeding, and such proceedings must be held 
to have continued until the accused was allow¬ 
ed to leave the Court after executing the bond, 
or was removed in custody on failing to exe¬ 
cute it. Tbe whole sitting for the di^ipo^al of 
judicial work from the epooiog to tbe rising of 
the Court is a judicial procseding and tbe neces¬ 
sary interv.al between the oonclusions of one 
case and the opening of another is a stage in a 
judicial ptoceodiog. A Magistrate cannot be 
ooosideted to have concluded a case the very 
moment be has announced tbe order, while the 
judgment is still in bis hands and before bo 
could possibly have turned to any other occu¬ 
pation. Per Frieelle. J. QUEEN-EuPRBSS 
V. 8 auq Ram, 16 P R. 1897, Cr. 

(60) — Re/usaf io assist in apprehension of a 
criminal. —Perbona refusing to aid in the ap- 
prebeDsion of a criminal cannot be fined sum¬ 
marily without a trial according to law. tiOOKE A 
V. Crown, is P.R. 1669, Cr. 

(61) —FoiZure of arbitrators to attend Court. 
—Tbe failure of arbitrators in a civil suit to 
attend Court in obedience to a summons was 
held not to be punishable under e. 174, I.P C. 
ObOWNv. Kuria, 18 P.R. 1875, Cr, (R.. 4 
P.R. 1907,] 

(69)—Re/itsaZ for attachment in execution of 
a decree.—A Judge, whose order foe the attach¬ 
ment of the judgment-debtor’s property in 
oxooutiop of a decree has been disobeyed, has 
no juriediotiOD, as a Magistrate, to try and con- 
viet the accused of an offence under 196, 
I.P.C Empress v. khushala, 22 P.R. 
1879, Cr, 

(63)—Givin {7 false evidence—Pena Z Code, 
s. 191—Jwriidiefion to frp.—A judicial officer, 
before whom the offence of giving false evidence 
bad been committed, might himself try and 
punish the offender. GROWN v. SAIN DASS. 
25 P.R. 1873, Cp. 


Contempt of Court-confinzicd. 

(64) —Disobedience to summons — Tahsildar^s 
power to trtf the accused. —Neithoc the Tab si 1- 
dar nor tbo Naib-Tabsildar is competent to 
cominoDco proceedings on the criminal side of 
his Court lor an offence under h. 174, I.P.C., 
for the nou-attoiuKnco of itmbardars and 
Pd^waris in obodicnc© to <iuinmooses is*%aod by 
him. Roda V. CROWN, 28 P.R. 1369. Cr. 

(65) — J'f'o. Code, Act XXV of 1861, 
ss. 163 and 1(^8—Junsdic(ton of Soiall Cause 
Court.^ A, Judge of a Sin^11 OaU'^o Court in tho 
mofus^il found a judgmonl-deotnc guilty of 
resisting an olficor of tho Court in atiaohing 
property ia ^atiJactinn o( a decree, and lined 
him. Held that tho Judge acted without juris¬ 
diction. Ho ought, to have scut tho judgment- 
debtor before the Magistrate. In the matter of 
M.kNI CHANDRA Das, 2 B.L R.AX. 188= II W. 
R. 62. 

(GG)-Cri»i. Pro. Code. 1861. s. 219—Fof- 
feiture of recognizance. —In consequence of tbe 
default in appearance by tbe persou bailed, the 
surety was compelled to pay tbe penalty men¬ 
tioned in the recognizance. Held that, not¬ 
withstanding B. 219 of Act XXV of 1861, the 
accused might have been proceeded against for 
contempt of Court under s. 174 of the i'cnal 
Code QUREN v T\JUMADDI LaHORY, 1 B. 
L R A. Cr. Is 10 W R. Cr. 4 

(67)— Sending officer to Judge to ask for ex* 
pZanafioH of language used on the Bench. —A 
barrister, offended by the use of a strong ex¬ 
pression on tbe part of a Judge while sitting in 
Court, sent an officer to tho Judg«^*s private 
residence upon a pacific errand to ask for aa 
expUnatioD. Held, by nino Judges out of 
eleven, that the party sending tho message and 
tbe party cooveying it were guilty of a contempt 
of Court. In tho matter of PlFFARDi 1 Hyde 
79. 

{68)^Carrying of crops pending suit for rent 
— Orouad for disiittssaf of sitif.—During the 
pendency of a suit for rent, tbo plaintiff pro¬ 
cured ao attacbment of tbe growing crops; and 
aftorw.ards. without authority and before the 
suit was determined, carried off some of the 
crops. Held tbat» altbuugb Ibis was an aot 
properly punished by the Court below as a 
contempt with a fioe^ it was no ground for dU* 
missing tbe suit. ChuttoohatH SINQH v, 
BOOliOON SINGH. Marsh 21^1 Hay 56. 

(69) — Application for discharge — Practice.— 
When a person is in custody for contempt of 
Court, any application for release should be 
made to tbe committing Judge. It is advisable, 
but not necessary, to limit the period of com- 
mitmont to a fixed time. In the matter of 
SITA RAM ATMARAM, 1 !od. Jur. N.8. 23. 

(70) —Sending; case for investigation—Penal 
Code. $. 174— Crim. Pro, Code.Act XXV of 1861, 
s. 171— Power of Subordinate Magistrate. —A 
Bubordinate Magistrate has no power to try an 
offoDce punishable under s. 174 of the Pena 
Code, oommitted against bis own Court, but is 
bound, under s. 171 of the Code of Criminal 
Procedure, to send the case, if, in hia opiaion. 
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Contempt of Court— coiitiniied, 

there is suQ'icieDt ground tor investigation, to a 
W igisttHie having power to try or to commit 
Inr trial. QUHKN v. CHANDR.^ SKKHAR 
Koy, 5 B L R, 100=13 W.R. Cr 66. (F.. 14 

W.R Cr. 74. 15 W,K. Cr. 2, 88 : D., 8 B.L.R. 
422. F.B., Rat. Uu. Cr. C. 64 ; R., 17 W.R. Cr. 
30] 

(7l>*-Pe>'.son undtr contoiipi—ptivilege from 
arresl—Parly to suit prcceedvig to Court .— 
When a writ of attachment for contempt was 
issued by the Court against a parly to a i-uit in 
that Court, held, be could not cla'ui privilege 
from arrest while proceeding to the Court for 
the purpose of attending the hearing of his suit. 
JOHN V. C.ARTKR. 4 B.L R.O.C. 90. 

(72) —Pretaricafion—Crim, Pro- Code. 1872, 
s. 435. —Prevarication and refusal to answer on 
the part of a witoo.ss may amount to a contempt 
of Court wiihin the moaning of s. 228, I.P.C., 
anda. 435, Oim Pro. Code. In the matter of, 
AIJDOOL Rahim.\N. Cr. Rg. 16 3 1871. 

(73) —Cowfciwpfs gencralin —Communication 
with Judge. —It is contrary to the practice of 
all Courts of Justice, unfair to an adversary, 
and a contempt of Court, for a suitor, under 
any pretext whatever, to communicate with a 
Judge, except by public prcccediops in open 
Court, rospeciiijg the merits of any case in 
which be is interosled, aud which is either 
pending in the Court of i-uch Judge or likely to 
come before him William Tayler v. Ranee 
ASMEDH KoonW.ar, 4 W.R. 86. 

(74) —Ct«fe?«pfs generally — Officer of Court 
accepting br\be !>—Persons offering bribes to 
officers — Power of High Cctrrf.—Any ofQcer of 
the High Court, who asks for or accepts a 
present from any person in whose favour judg¬ 
ment is pronounced by the Court, is guilty 
of a gross broach of duty and a contempt of 
Court. So, also, any person who offers or gives 
such present is guiltv of a contempt of Court, 
In re ABDOOL. 8 W.R. Cr. 32. 

(75) — Penal Code, s, 174— Evidence of notice 
to attend. —Before couviot-ing a person under 
s. 174 of the Penal Code, it is necessary to 
prove that be had notice to appear at a certain 
time and place, and that be did not do .<>o. Jn 
re Shib Pershad CHUCKERBOTTY, 17 W.R 
Cr. 38. 

(76) —Pc«(if Code, s. 228 —So»ts officer in 
different capacity cannot lry[cffenees.~\WheTe an 
offence, under s, 228 of the Penal Code, is com¬ 
mitted before an officer while he was acting in 
a certain capacity be cannot in another capacity 
take up and try the offence. QUEEN v. CHUN- 
DUR Seekur Roy, 12 W.K. Cr. 18. 

[17) —Giving evidence reluctantly and incon¬ 
sistently—Penal Code, s. 228.—No conviction 
be had under s. 228 of the Penal Code, simply can 
because witnesses have spoken issues of incou- 
slstencics, have shown throughout a reluctance 
to speak the truth aud have caused much 
interruption tp the Court bv taking up its 
valuable time for nothing. QUEEN v. CHOTA 

Hurry Pbammanick Tautee. is w.r 

Cr. S. 


Contempt of Court— confinueii. 

(78)—Penal Code, s. 228 — Obstruction of 
public servant.—A party, who bids for an estate- 
at a s.ale in execution, knowing that he is not 
able to deposit the earnest money, obstructs 
the business of the Court, and is guilty of a 
contempt of Court, punishable uudei a. 228 of 
the Penal Code In re MOHE.'JH CHUNDER 
Mooker.iee, w.r. 1864. Mis. 3. 

—Penal Code, s. 228 —Judicial proceed¬ 
ing.—la a conviction under s. 2-28, Penal 
Code, it ought to be stated that the Judge was 
sitting in a stage of judicial proceeding, the 
nature of which should also be slated. /?t re 
Prok-.sh CaUNDER Dass. l2W.R.Cr 64. 

(SO) Penal Code, s. 228— Intention to insult, 
proof of.— Before a coovicliou can bo had. under 
s, 228 of the Penal Code, of offering an insult 
I to a public servaot, it must be proved that 
there was an intention to insult. QUEEN v. 
HURRI KISHEN Doss. 13 W.R Cr. 62. 

(SL —Contempt —Receiver — Obstruction of 
Receiver in discharge of duty—Stranger in 
possession not to obstruct Receiver but to apply 
to Court for redress of grievance —Costs against 
person obstructing Receiver. —Tho right of a 
stranger in possession of property to continue 
in possession is not affected by an order of a 
Court appointing a Receiver; but the fact of 
bis possession does not give him the privilege 
to interfere with the Receiver directed to take 
possession of the property. His proper course 
IS to apply to tbo Court to rediess hisgiievancc. 
If he interfere-* with the Receiver, he does so 
at bis peril. The Court will not permit the 
Recuirer appointed by its authority to be 
ioterfered with or dispossessed of the propsrty 
which he is ditect.-d lo receive, by any one, 
even though the order appointing him may be 
perfectly erromnus. (20 Beav, 332(.354). 24 L.J. 
Cb. 540, 1 Jur. iN.S.) 629. 3 W K. 3>il-=52 
Eng. Rep. G30. 109 R. R. 442, F. ) A person. who 
is guilty of a couterapt of the Court’s authority, 
by obstructing a.Receiver in the discharge of bis 
duty, may be made to pay the costs as those 

of a hearing and not of a motion. Mr P. Roy 

CHOWHURY V. NOLINI PROliASH SEN IS Cr. 
L.J. 65 = 22 Ind, Cae. 4i7. 

(82) - Procedure—When sentence of imprison¬ 
ment necessary—Crim. Pro. Code, 1861, S- 163 
—Penal Code.s. 179.-Under s. 163 of the 
Code of Criminal Procedure, if a Court, before 
which the offence of contempt, under s. 179 of 
tho Penal Code, is committed, consideia that a 
seutenceof imprisonment is called for. it should 
record a statement of the facts constituting the 
contempt and the statement of the accused, 
and forward the case to a Magistrate. QUEEN 
V. Button Sahoo. ll W. R. Cr, 49. 

• —Sending case for investiga- 

tton-Crwi. Fro. Code. 1861, s. 17!.—A Civil 
Court may. under s. 171 of the Code of Crimi¬ 
nal Procedure, transfer a case to the Criminal 
Court for luvestigatioc, without speoifjiog the 
particular oEBcer by whom it is to be investi- 

MaDHUBCHUNDBR UISSBB, 

13 W.R. Cr. 43. 
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Contempt oi Court—continueii. 

(84)—Jurisdic/ioa—Compiaint to police sub¬ 
mitted to Maqistrate — Competencu of the litter 
to Iri) co»ipJnin'ni£ /ora>i offence under s. l82 or 
5 . 211. —Wnere acomplAmt i'’ mado to 

tb© poUco and the police submitted a report to 
a RliRistrate, the latter is not incompetent to 
try the complainant for an cflenca under s. l8-2 
ora. 211, I.eC. EMPRESS v. DUDI, 30 P.R 
1882 Cr. (1 P.R. 1S76, Or., Not F.) 

( 85 )—Application for lran\fer on ihi ground 
of probable failure of justice. — A person, who 
applies to an Appollato Court fjr atrinsferof 
a suit oo the ground of a likelihood of mis- 
oarriage of justice, if the case were retained in 
the particular Court, ca'inot bo convicted, on the 
transfer being refused, for cont!»mpt of Ciuct 
under s. 163, Critn. Pro. Code. l^Gl. CltOWM 
V. SIRDAR BUKSH. 34 P.R. 1869, Cc. 

(qQ )—Duly of Court taking sunimary action 
under s. 481, Crim Pro Cotfe.—Under the 
provisions of s. 481, Crim. Pro. Code, 1832, the 
record oi a Court taking summary action 
must show the nature and stage of the judicial 
proceedings in which the Court interrupted or 
insulted was sitting and the nature of the 
interruption or insult- KhOSHad SINGH v. 
EMPRESS. 36 P.R. 1883. Cc [F.. IG P.R. 
1897, Cc.] 

Practice—Conlemol ease -Assiiran:e of 
pleader not accepted by Munsif —Interference in 
revision.—A pleader was trial and punished for 
contempt by a Munsif for having U’-ed certain 
words which the Utter thought to be deroga¬ 
tory to hie position. The pleader gave an 
assurance that the words in question bid no 
reference to the Court, but the Munsi! declined 
to accept the assurance. The District Judge 
refused to interfere on appeal by the pleader. 
The High Court on revision directed the Muoeif 
to consider whether it was not a case in which 
he himself should take action under s. 484 of 
the Code of Criminal Procedure- Upon the 
Munsif declining to do so because the pleader 
had not withdrawn the words, held that the 
assurance given that the words in queetion had 
not been used with rofocorioe to the Court «hould 
be taken to be su^ciont- R.AM BALI Rai v. 
Kino Empbbor, 11 A.L.J. 955 = l4 Cr. L.J. 
e87a21 Ind. Gas. 1007. 

(89)—Puffing trrefevanf and vexatious ques¬ 
tions after being warned —Pereisting in putting 
irrelevant and vexatious questions to a witness 
after warning might amount to a oontempt. 
Azeeuoola V. Crown. 44 P.R. 1667, Cr. 

(89) —Failure fo appear before a Civil Court 
as entered into in a recognisance. — A defendant, 
who was ordered to attend Court until the 
deoision of a Civil appeal filed against him. and 
who enlered into a recognizance, which was 
taken by the Original Conn, could not be 
aentenoed to pay a fine for having failed to duly 
attend Court. ABDDL Bubuan v. CROWN, 
TB-A.P.B. 1866, Cr. 

(90) — Minor under Court of Wards—Liability 
for disobedience by Ais seruanfe.—A minor under 


Contempt of Court — concluded. 

the Court of Wards cannot be convicted, under 
3 . 174, I.P.C., for disohodicnce by his servants 
of a lawful order duly promulgatod with 
roforonco to such nroporty. CROWS v. SIRDAR 
DYAL sing. 84 P.R 1866. Cr. 

iV... Code, 1872. s 473—Sco^JC.— 

I S. 473, which says that Cn-irt sh-ill try any 
person lor an oSenee coinuiitt-il m coolempt. of 
Its own autboniy, i"^ not limi'cd to ofTouccs 
^ falling under Chip. X of the I’cuil CoJo. Is 
! extends to all CJiit^mpt-' of Courts KEG. v. 

; Pausappa M-\hadkvap.\, l B. 339 d a. 
129, Oiss.; 7 M.H.C. App. 17, 10 B II.C. 

73. F.) 

Sec AHSCOXDINGOI'PUNDKU,7 W.R Cr. 40. 
See ACT XXVI OF 1950, 6 B.H.C. Cr. 33. 

See BOM. ACT V OF 1862, Hit- Uo. Cr. C. 
70»Cr. Rg 17-M573. 

See Mao. act III OF 1369, 5 M. 377 *1 
j Weir 91. 7 M.H.C. App 10. 

See APPE.VL — CASES WIIERi: APPEAL 
LIES. 16 P-R. 1337. Cr. 

See ARREST, 4 B.L.R. O.C. 90. 

S.’e Bail. 12 W.R. Cr. 19. 

See CRIM. Pro Code. 1898, as. 369. 480, 
481. 10 O.W.N. 1062=4 Cc. L J. 210 = 4 C.L.J. 
415. 

5«3 CRIM. Pro. Code, 1898, ss. 481, 482, 
195. 476. 1 A. 625. B. 

See Crim. Pro. Code, 1398, s. 482. 2 Weir 
GOi. 

See CRIM. PRO. CODE. 1898, a. 487. Cohn. 
Dig. Cr. 27 of 1875, Colm. Dig. Cr. 41 of 1876, 
Colm. Dig Cr. 44 of 1876. 

See HIGH COURT — JURISDICTION OF, 
General. 7 B. 5, Rit. Uu. Cr. C. 6i4. 

See Injunction, G C. 445 = 7 C L.R. 350. 
See Joint Trial. a.W-N. 188.3. 25. 

See LEGAL practitioners— PLE.iDER. 7 

B. H.C. A.C.J. 102. 

See Magistrate, jurisdiction of — 
General Jurisdiction, 2 Weir 38 = 7 M.H. 

C. App. 43. 

See Magistrate, Jurisdiction of — 
Miscellaneous, 8 W.R. Or. 6i. 

Sec Penal CODE. s. 228. 29 P.L.R. 1903, 
137 P.L.R. 1903, 23 P.W.R. 1912, Cr.*15 
lod Cas. 993 = 13 Cr. L J. 567. 

See PEB.IURY, 13 C.W-N. 685, P.C. = G M. 
L T. 9*19 M-L J. 324. 

Contempt of Lawfol Authority. 

See CONTEMPT OF COURT. 

See PENAL CODE. 88. 172—190. 

( 1 ) —Penof Code, s. 185— Bidding at auction 
without intending to purchase.-A person is guilty 
of contempt under s. 185, Penal Code, who 
bids for the lease of a ferry sold at a public 
auction by a Magistrate, without intending to 
perform the obligation under which he lays 
bimself by such bidding- QUEEN v. RE- 
AZOODDEEN, 3 W.B. Cr. 33. 
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Contempt of Lawful Authority—concZud^t!. 

(2) —C»i»n. PrO' Code, AetX of 1872, s. 473— 
Penal Code, s. 174— Contempt. —A trial for 
cnntrmpt in not obeying a summons issued by a 

igisirate C!)Dnot be held by the same Magis- 
trarp, Rrg. V. Mahomed ISMAii, Rat. Uo. Cr. 
C. 70=Cr. Rg. 17 4-1873. 

(3) — Disobedience to ywathugyi’s order — 
Loiver Burma Village Act, s. 9 (2).—A villager, 
who, ordered by the ywalhugyi to remove himself 
to a village X, removes himself to village Y, is 
not guilty of a neglect or refusal to obey the 
yualhuQi/i's Older. Queen-Empress v. NOA 
San Hla. L.B.R. 1893-1900. 218. 

iS«e Sanction to prosecute—Condi¬ 
tions REQUISITE FOR GRANT OF SANCTION, 
2 B. 663. 

CoDtiouiog Offence. 

See CONVICTION. 

(1)— Penal Code, s. 363— Kidnapping. —The 
oQeuce of kidnapping under s. 363, Penal Code, 
is not a continuing oQence. QUEEN'EmpreSS 
V. RAM SUNDAR. 19 A. 109 = A.W.N. 1898, 
191. 26 A. 197 = A.W.N. 1903,233. 27 0. 

1041 = 4 C.W.N. 045.] 

See ABETMENT, 8 P.R. 1894, Cr. 

Likely to be committed after proceeding— 
Daily fine—See Ben. ACT HI OF 1885. b. 140, 
37 C. 671 = 7 Ind. Cae, 931=11 Cc.L.J. 640. 

See Ben. act lit of 1899, cl. 18 of se. 669, 
661 (6), 631, 10 C.L.J. 623 = 14 C.W.N. 614-4 
Ind. Cae. 259 = 10 Cr. L,J. 522 = 37 0. 545. 

Sec BOM. ACT III OF 1988, sa. 471, 472, 22 
B. 766. 

Sec U.P. ACT I OF 1900, s. 147, 24 A. 309 = 
A.W.N. 1902, 70. 

Additional fine for, validity of—See CAN¬ 
TONMENT CODE, 1899, 8. 26. t. 2, 22 B- 841. 

Kidnapping not a—See KIDNAPPING, 26 A. 
197. 

Kidnapping—Abetment — Mother can be 
guilty of kidnapping her own child—See Penal 
CODE, 88. 363, 498. 9 Ind. 0»9. 511 = 56 P.L. 
R. 1911 = 12 Or. L.J, 94. 

Contraband Salt- 

Sec ACT XXXVI OF 1865. 

Contract. 

See Criminai, Breach op Contract. 

See PENAL CODE, BS. 490—492, 

( 1 )—Confrncf—Su6se</uenf conduct of parties- 
—If the parties who have entered into definite 
and distinct terms involving certain legal 
resulte—certain penalties or legal forfeiture— 
afterwards by their own act or with their own 
consent enter upon a course of negotiations 
which has the effect of leading one of the parties 
to suppose that the strict rights arising under 
the oontraot will not be enforced or will be kept 
in suspense or held in abeyance, the person who 
might have otherwise enforced these rights will 
not be allowed to enforce them where it would 
be inequitable, having regard to the dealings 


Contract— ccncluded, 

which have thus taken place between the par* 
ties. Emperor v. Nadirsha, 29 B. 35 = 6 
Bom. L.R. 667 

Sec Duress, 1 C 330 = 3 I.A. 61 = 5 Sar. 
597. 

Advance to brokers on pro-notes—Loan or 
trust—Debtor and creditor—Breach of—Breach 
of trust—See Penal code, s. 405, 6 L.B.R. 
62 = 17 lod. Cas. 824 = 5 Bur-L.T. 143=13 Ct. 
L.J. 888, F.B. 

Immoral contract—Cheating in respect of the 
—Whether punishable— See PENAL CODE, 
1898, s. 420, 14 Bom. L.R. 503, 15 Ind. Cae. 
793 = 13 Cr. L.J. 521=1 Bom. Cr. Cae. 148. 

Contract Act. 

See Act IX of 1872. 

Contract. Breach of. 

See ACT XIII OP 1859. 

See Penal Code, es. 490 to 492. 

Contractor, 

See ACT XIII OP 1859, 7 M. 100 = 1 Weir 
690. 

See Act XIII of 1859, e. 2.10 B. 96, 4 B.L. 
R. App. 1 = 13 W.R. Cr. 1, Rat. Un. Or. 0. 687 
= Cr. Rg. 9 of 1861. 

Or oommieeion agent—See ACT XIII OP 
1859, s. 2, 2 Bom. L.R. 801. 

Member of Municipal Committee—Advanc¬ 
ing money to, for oattying out municipal 
contracts—Offence under e. 168, Penal Code- 
See PENAL CODE, 8. 163, 7 N.L.R. 53 = 10 
Ind. Cas. 577=12 Cr. L.J. 291. 

Contract, Workraan’e Breach of. 

See ACT XIII OF 1859. 

Contradictory DepositiooB. 

See FALSE EVIDENCE, Rat. Un. Cr. 0. 26 
= Cr. Rg. 20*10-1869. 

Contradictory Stateroeots. 

See F.alse Evidence. 

(1) —Coufradiefort/ sfafcmcHfs, reconciliation 

of. —In charges founded upon supposed contra¬ 
dictory statements, every presumption in favour 
of the possible reconciliation of tbo statements 
must be made. QUEEN-EMPRESS v. RaMJI 
SajaBA Rao. 10 B. 124, [R,, 28 B. 533 = 6 

Bom, L.R. 379, 15 Cr. L.J. 379 = 23 Ind. Cas. 
747 = 7 S.L.R. 96]. 

[2) ~Contradictory statements, mode of prov¬ 
ing — A witness before a Court of Ssssionfl 
made a statement different from the one made 
by him before the Magistrate or the Poliae. 
Beld that the proper procedure to prove the 
oontradiotioD in the statement is for the Sessions 
Court to bring on record the deposition of the 
witness before the Magistrate or obtain from 
the Police proof of the statements made to them. 
The Sessions Judge’s note that the witness did. 
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Contradictory Statements— coH«Zii<?cd. 

make a particular statement to the Magistrate 
or the Police is no evidence and is not proof 
that such a statement was roado, CkOWN v. 
BALOCHKHAN WD. KANDER, 4S.L.R. 38*7 
Ind. Gas. 601 = 11 Cp. L.J. 498. 32 B. 111. R.). 
iExpl; 12 Cr. L-J. 489 = 12 Ind. Cas. 209 = 6 
8 L.R. 31.] 

See Charge—POR jf OK Charge, 12\V.R. 
Ct. 23. 

Itladc before a qualified ^lagistrate in the 
preliminary coquity—False evidence —Alterna¬ 
tive charge—Penal Code, fs. 191. 193 —See 
Grim Pro. Code, 1898. s. 1C4, 14 Bora. L.R. 
763 = 16 Ind. Cas. 517 = 13 Cr. L.J. 709= 1 Bom. 
Cr. C. 167. 

See Crim. Pro. Code, 1898. ss. 164.191 (c). 
202.7 S.L.R. 75--=21 Ind. Cas. 472=14 Cr, 
L.J.600. 

See CRIM. PRO- CODE, 1898. ss. 225. 232. 
233, 537.10 B. 124. 

See CRIM. PRO, CODE. 1893, s. 487, 3 M. 254 
= 2 Weir 607. 

See Penal Code, ss. 1S2, 193, 5 A. 17. 

See Penal Code, s. 193, Rat. Un. Cr. C. 
502 = Cr. Rg. 16 of 1890- 

Perjury, basis of tbo charge—Reconciliation- 
Presumption in favour of — See PER.JURY. 7 S.L. 
R. <j6=15Cr. L.J. 379 = 23 Ind. Cas. 747, 

Perjury—Sanction to prosecuto two—Ro- 
conoiliation of — Presumption in favour of 
Penal Code. a. 193—S« PERJURY. 7 S.L.R. 
108= 16 Cr. L.J. 438=24 Ind. Cas. 576. 

Sec Sanction TO prosecute—authori¬ 
ties COMPETENT TO GRANT SANCTION, 30 
P.R. 1901, Cr. 

Alternative charge-See SANCTION TO I-ROSB- 
CUTE—CONDITIONS REQUISITE FOR GRANT 
OP SANCTION ETC-, 2 Weir 169. 

Made before the Police and Magistrate—False 
evidence—Sea Sanction to prosecute— 
CONDITIONS REQUISITE FOR GRANT OF 
SANCTION ETC., L.B.R. 1893—1900, 187. 

See Sanction to prosecute—Condi¬ 
tions REQUISITE FOR GRANT OF SANCTION, 
ETC., 2 Weir 168. 

Gontribaiory Negligence. 

See PENAL CODE. a. 304-A, 1 Weir 322 = 6 
M.H.O. App, 31, 1 Weir 327. 

Convenience. 

Of parties and witneasea—Grounds of trans¬ 
fer—See TRANSFER OF CRIMINAL CASES— 
GROUNDS FOR TRANSFER—NOTICE, 4 S.L.R. 
42. 

CoDversloo. 

( 1 ) Relapse of Christian husband and wife 
to Hinduism—Necessity for second marriage 
ceremony according to Hindu rights. — The 
^ndu Law might poseibly not reoognUe as valid 

B8 


Conversion—concfKdci. 

a marriage obligation under the Christian status 
and would not regard such a contract a.s a 
Hindu marriage. Bui if husband and wife 
reverted to Hinduism at the same time, the 
caste would rocogniso tbo marriage uuion, 
though contracted in another status as a valid 
one, and would neither insist upon a second 
marnago being performed according to the 
Hindu ceremonial, nor permit tbo flapsing 
! wife to contract a Hindu ra-irriasc with another 
I man. In re MiCH AHl. afia.s VeLL.W.a KudUM- 
HAN. 1 Weir 563. 

Conversion of Hindu wife to Mahomedanism 
and re-marriage with Mibomcdau — See 
BIGAMY. 4 B. 330. 18 C. ‘2G1. 

t 

■ Marriage according to Hindu rights of 
1 relapsed convert —Subsequent c-'nversion and 
marriage to Chrisiitu—See BIGAMV, 10 M. 
213 = 1 Weir 566. 

Second marriage with a Hindu woman by 
a person relapsing from Christianity to Hindu¬ 
ism—Bigamy—See BIGAMY, 1 Weir 561 = 3 M. 
H.G. App. 7. 

See Crim. Pro. Code, 1893, s. 517. 12 Cr. 
L.J. 473. 

See False Evidence, I Weir 150 = 4 M.Ii- 
C- 185. 

See Maintenance, 4 M.H.C. App. 3. 
ConveyanccB, Public. 

See Bom. act VI of 1863. 

Convict. 

Bringing convicts to Court in chains, propriety 
of. — As a general rule, a convict should bo 
relieved of bi.s chains, when brought before a 
Court for trial or as a witness. HIGH COURT 
Proceedings, 24th Aug. 1869, 4 M.H-C. 
App- 69. 

Conviction. 

See DOUBLE Conviction. 

See Previous Conviction, 

See SECURITY TO KEEP TUB PEACE—ON 
CONVICTION. 

See SEPARATE CONVICTION. 

See SENTENCE. 

(1) —Not to be based on the weakness of the 
defence.—A cooviolion ought not to be based 
on the weakness of the defouce, but on the 
strength of the proseoution. ABDUL GHANI 
V. KING EMPEROR. 2 A L.J. 411 = 2 Cr. L.J. 
362. 

( 2 ) —Cenvirfien without evidence — Illegal 
conviefton.—A oonviotion on no evidence is 
wrong in point of law. QUEEN v- CHAND 
Baodee, 7 W.R. Cr. 8. Queen v. Poornoo 
CHUNDBB Doss, 8 W.B. Cr. S9. 

(3) —Conviction on statement of complainant. 
—A oonviotion on the statement of a complain¬ 
ant is lawful. EULAU MUNDAL V. BHOWONI- 
PBOSAD, 22 V.B. Cr. 82. 
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CouvictioQ— continued» 

(4) —Coni^ichou on vha of guilty without 
assessors—Cr\m. Pro. Code{Act XXV of 1861), 
5. 36*2,—A couvictioQ of a prisoner on a plea of 
guiliy before a Court of Session is valid, 
although there were no assessors. QUEEN v. 

Skikant Charal, 2 B.L.R. F B. 23^10 W. 

R. Cr. 43. 

(5) —iJouble conviction—Jligh CourCs nvi- 
$ionalpiri$diction. —P brought aobargeofassault 
against M before a Bench of M^igisLrates, who, 
finding no evidence to show by whom complain¬ 
ant's arm bad been broken, treated the case as 
one of simple hurt, and sCDtcnccd the accused 
accordingly* Complainant then applied for 
oompensation to the District M.igisirate, who 
instituted fre^b pre^ceedingH. aud convicted the 
accused of grievous hurt. Held that, as the 
whole matter was ouc transaction, and went as a 
whole before tb>: bench of Magistratesi and as 
the facts were deposed to by the same witnesses 
before the Magistrate, the two conviotions could 
not stand side by side. The proceedings before 
the Bench of Magistrates vvero accordingly 
quashed. 7n >c Fakeer MAHOMED, 24 W.R. 
Cr. 46. 

(6) —Conuieftou on evidence taken before 
another Magistrate — Illegal conviction. —When 
a prisoner in convicted by one Magistrate upon 
evidence previously recorded before another, 
the defeetcannot be cured by the evidence being 
again recorded, and the coovictioj confirmed. 
Queen V. Pooknoo Chunder Doss. 8 W.R. 
Cr. 59; f^UEEN V. rot^I NOSHYO, 21 W.R.Cr. 
47. 

(7) — Power of Court to quash its own convic¬ 
tion.^ A lower Court has no power to quash its 
own conviction, though illegal. GUNOWBBE 
Bhovba V. JHANDOO, 6 W.R, Cr, 70. 

(8) Ground for setting aside conviction—Police 
Act V of 1861. 3. Offence under Ptnol 
Code, —That the facts proved would also consti¬ 
tute au oQeooe under a section of the Penal 
Code seems to be no reason for quashing a cod* 
viotion under the special law, AOt V of 1861. 
Queen v. Kassimuddin, Constable, 8 W. 
R. Cr, 55, 

(9) —Subse^ueni evidence—Effect on a valid 
conviction. —A valid conviction arrived at by a 
Magistrate, who bad juriedictioo in the matter, 
cannot be set aside, simply because, subsequent 
to the trial and ocuviction, fresh evidence has 
been discovered which may tend to convict the 
accused of an ofleuoe other than that for which 
he was convicted. QUEEN v, ROMDAYAL 
MaharA, 21 W.R. Cr. 47. 

(10) — In criminal trial — Evidence. —A con¬ 
viction oan only be based on the evidence 
actually before the Court, and cannot be sup¬ 
ported by a consideration of what it is believed 
witnesses would have stated or ought to have 
testified. MuKERJl v. Emperor, 8 P*R. 1901, 
Cr*-S1P.L.R. 1901. 

(11) —Oonvtcfton on evidence taken without 
jurisdiction. —A conviotion having been set 
aside as arrived at without jorisdiotioo, no 


CooTiotiott*^continued« 

sanction to the prosecution having been obtain¬ 
ed from the Court against which the offence 
was committed, formal sanction was obtainedi 
the accused re-arrested, and| without being 
called upon to plead, ordered to undergo the 
sentence previously passed. Held that the 
whole of these proceedings were illegal, hire 
Edoo KHANSAMAH, 24 W.R. 64, Cr. 

(12) Dispute bettoeen Civil suitors—Improper 
prosecution — Illegal co7iviclion. —As a general 
rule, one of the two parties to an impending 
suit ought not to put the Criminal Law in 
motion as against the other in matters connect¬ 
ed with the suit; or if ho does so, the bearing 
of the criminal case ought to be postponed 
until the suit is concluded. But, although that 
is a good ground for questioning the propriety 
of a prosecution, it is not aground for question¬ 
ing the legality of a conviction. QUEEN v* 
ACHEET LaIjIj. 17 W.R. Cr, 46. 

(13) --Opinion of assessors on whole evidence 
necessary for legal conviction. —No legal convic¬ 
tion cau take place unles.^ the opinion of the 
assessors is t^ken on the whole of the evideuce 
in a case* In re PURUSHOTTAM LALL 
KHETTRI, 2 J.G. 38. 

(14) ^ Oonvtcfton on plea of guilty without 
assessors—Crinu Pro. Code (Act XXV 0/1861), 
s. 362«—The oonviotion of a prisoner on a plea 
of guilty before a Court of Session was held to* 
be valid, although there were no assessors. 
Queen v. bhaoai Dafadae, 2 BX.R. P.B. 
21*10 W.R. Cp,43. [F., 11 W.R. 62; R.* 22 
C. 759.] 

(15) — Conviction based on Magistrate's own 
evidence bad. —A oonviotion based on the Magis¬ 
trate's owu evidence is illegal, in the absence 
of other evideoce to support it. In re DON¬ 
NELLY,! J.O. 22*2 C. 405. 

(16) — Conviction based on uncorroborated 
testunony of accomplice 7)tade when a tiefim 
and bthived by the Courf,—A convictioa based 
upon the uncorroborated testimony of accom¬ 
plices, found by the Court to have been once 
believed when the charge was different and the 
witnesses were not accomplices, but victims, is 
not illegal. In re Bholanath PaTTRO, 2 
J.G. 13. 

(n)^Separale co7iviction$ under I.P.C., and 
under special law for same offc7xce. —A Magis¬ 
trate cannot convict and punish an accused 
person both under the Penal Code and under a 
special law for the same offence, QUEEN v« 
HUSSDN ALI, 5 N.W.P, 49. 

(18) — Penal Code. s$. 147 and 324, separate 
convictions under.^Qiiatre. —Whether separate 
conviotions under ss. 147 and 324 of the Penal 
Code are legal. Empress v, Jubdur KazIi 
6C. 718*8 C,L.R.390. (2 A. 139, 7 W,R. 
Or. 60,9 W.R. Cr. 33, R.) 

(19) —Crim. Pro. Code, Act X of 1872, s. 228 
—Record.—Where, in a summary trial in which 
there was an appeal, the Magistrate did not 
embody in his judgment the substance of the* 
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Cons\ct\on—continued* 

6vid8DCd, aodcoDviotcd one of the prisoners on 
the more statement of another, held that the 
conviction tvas bad and that there should be a 
re trial. EMPRESS v. LALII. A-W.N. 1882, 
178. 

iiO)—Stamp Act, XXXVI of IPCO, 26, 37 
—Crtnt. Pro. Code, Act XXV of 1861, 65, 

67— Procedure. —A conviction under h. 26 of 
the St^mp Act is illegal whore tbo proceedings 
were commenced without any complaint on 
the record, but only an oudorsemeot bv tbo 
Collector of Stamp Revenue to a Deputy Magi?* 
trate to inquire into a matter and report, and 
where summons wa« issued to the accused with¬ 
out aoy sworn complaint on the record. RlCG. 
V. DEVAS.^NVAT 6in SHIVARAMSAN VAT* 
3 B.H C. Cr 34. 

(21) -Pena; Code. Act XLV of i860, s. 409- 
Accounts not produved^Crim. Pro- Code, Act 
XXV of 1861. s. 373—In a pro¬ 
secution for criminal breach of trust, where 
one of the accounts whose existence was not 
disproved and which was material foe the 
defence, was not produced by the propeeution, 
and the Court did not put qa<»stionH to tbo 
accused as required by s. 373 of tbo Grim. Pro. 
Code, held that the conviction was uot jusi ifi- 
able. REG. v. Diaz, J.M., 3 B.H C. Cr. 51. 

(22) — Absconding ^Effect of - Production of a 
stolen article- Other evidence doubtful. — Beld, 
that the fact that tho accused person has 
abecooded does not raise any presumption of 
bis guilt. Ueldi also, that tbo more fact that the 
accused ba(« made a certain incriminating state* 
meat before nevcral witnesses for the prosecution 
and has produced in their presence one of the 
atolen articles from a Geld, does not establish 
that be is one of the dacoits, when other 
evidence against him is doubtful. FatTA v. 
Crown, 31 P.W.R. 1913, Cr.*3l4 P.L.R. 
1913»21 lad. Gae.473sl4 Cr. L J. 601. 

(23)“^Jmprisonwe?if in default of payment of 
fine^Portion paid--Refund. —A person was 
sentenced to a term of imprisonmont and to a 
further term in default of payment of Gno. Ho 
paid a portion of th<* Gne. but the fact not being 
communicated to tbe jailor, be bad to serve the 
whole term. Reid that, under such circum* 
stances, a Magietrate bad no jurisdiction to 
order rc*payment of the One, but that tbe party 
should be advised to apply to tho Government, 
REO. V. Natha Mula, 4 B.H C. Cr. 87. 

i^i)—Sentence of ^snafanf Sessions Judge — 
Power of Sessions Judge to quash sentence — 
Afore f?ian one offence proved—Conviction for 
one only illegal,—A Bessionfl Judge has do power 
to quasb a sentence passed by an Assistant 
SossioDs Jndgo and direct tbe passing of a new 
sentence in a case submitted to him for con* 
firmatiOD of seotence, even supposing such 
sentence to have been illegal; much less has be 
Buob a powor, where the seotence is one wbiob 
tbe Assistant Besaions Judge was competent to 

fd. 


pass. Where more than one oSenoe is 


Conviction—confoined. 

acquit of tbo rc:5t, aUhough the oflcnoe? may 
be cognate. REG. v. MURAR TriKAM. 5 B. 
H C. Cr. 3. (/?., 10 A. 58, Rat, Uo. Cr. 597.] 

(25) —Previous conviction no reason for sub¬ 
sequent conviction. —To convict a mao because 
he has been punished before id iHogaL REG. 
V. MOUOHA IJH^SKAII, 8 B H.C- Cr. 101. 

(20)— Cnm Pro. Cede. Acl X of 187*2, s. 457 
—Charge of murder—Com i l.o i fttr abt^nunt— 
Legahiy.—A person, who bnd been charged 
with murder, cannot be convicted on the same 
charge of abetment of tho oucnce, for a chargo 
of murder, simply a< siuch gives no int imatiou 
of a trial on the ubciment : s. 457 of the Grim. 
Fro, Code does not aoplv to a collateral oflence. 
REO- V Cl!AND NUR. 11 B H C 240. [l\. 33 

264=11 Cr. LJ 49 = 5 Ind. Cae. 145 = 20 
M L.J. 84=7 M.L.T. 79 ; R., 13 C.P.L R. 1G7, 
13 Cr. L.J. 453=15 Ind. Cas. 85 = 23 SI.L-J. 
722=12 M.LT. 203-M.WN. 1912, 725, 

Ua. Un, Cr. C. 775.] REG. v. KAMAJIRAO 
JiVBAiI Rag. 12 B H.C. 1. 

(27)—Criminof cass—7?(?nsnu for conviction. 
—A prisoner must be convicted on tbe ^treogth 
of tbe case made againet him and not in conse¬ 
quence of bis inability to bring evidence to 
prove his innocence. Reg. v« Jenkoo. Rat. 
Uo. Cr. C. S. 

Transfer of case—Order not reaching 
Magisirntf—Conviction — Legality. — Wbore a 
case ponding before a Magistrate was ordered 
by tho High Court to he committed to tbe Ses¬ 
sions, if there was suffirient evidence fora con¬ 
viction. but, owing to the order not reaching 
him in time, the Magistrate tried the case and 
convicted the accused, held, that tbe conviction 
was not illegal though the Magistrate's action 
was indiscrcot. REG. v. Vinayek. Rat* Un. 
Cr. C* 46. 

( 29 ,—Comm if men f for culpable homicide — 
Plea of guilly'^Coyiviclio7i for grievous hurt — 
Legality.— the accused, committed (or 
trial of the oflenco of culpable bomicido. plead* 
ed guilty, but tbo Sessions Judge, without con¬ 
victing him on such plea, convicted him of 
gricvou.«i hurt on tbe evidence recorded by tbe 
Committing Magistrate, held that the conviction 
was illegal. QukeN-EmPRESS v. RAGHU, 
Rat. Un. Cr C.413 = Cr. Rg 79 011686. [R., 

10 Cr.L.J. 5 = 2 lud. Cas. 372 = 3 S.L R. 58,] 

(30) — Retracted statements by witnesses, —A 
coDvictioo based on previous st^toments of 
witnesses, who retracted thorn at tbo trial, can¬ 
not be gustainod in lew. QUEEN*£MPRE86 v. 
RAMDIK. Rat. Uo. Cr. C. 762 = Cr. Rg. 23 of 
1895. 

(31) —Crim. Pro, Code, Act X of 1882, $. 258 
—Charge framed—Ro rebutting tvidence'^Con^ 
vieixon, if necessary. —Where a Magistrate baa 
framed a obarge in a warrant ease, he is not 
bound to convict the accused merely because he 


does not produce any rebutting evidonoe. 

P a, I QUEEN-EMPBESS V. CHANBASAPAMADIAPAi 
^ 854 = Cr. Rg. 20 of 1S9B. 

Vjifcil 


\ raiui Oiirh , 
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CoQvictfon—conhuwed. 

(32)^Convic(ion of accused by Magxstrale — 
B>ic/ r^rorrf of renso7is»~ln noo^appealablo 
c:i.^es, a Magistrate must briefly record the rea- 
sons for convicting aa acr^used. In (he 7na((er 
of th^ pention of RaDOIN^TH SHvHa;EmP- 
KfSSv. RADOINATU SHAHAp 8 C. 195. 

(33; — Of offence with^xit sp?ci1ic charge — 
direction to jury, —If the accused bad been 
charged with an oSotice uoricr s^. 304 or 325, 
they might be coDVicted of an odonce under 
s. 323« though uo charge under that section was | 
drawn up agaiosk thorn. But, wbcu they are . 
charged with these cOcnccs, aUegod to have , 
been committed by another person in the course 
of a riot, and the jury found that theta was no 
riot they should not be convicted of the ofT'.^ncc 
of hurt in respect of their individual acts» with 
which they were not charged and of which fhero 
IS no trace in the Judge's ebargo to the jury of 
over having liecn impufed to them. The omis* 
sioQ of the Judge to call the attention of the 
jury to the fact of the original witnesses having 
been abandoned by ibo prosecution, of two of 
them having given ovulence for the defence and 
of tbo witnesses examined in Court for cbo • 
prosecution being entirely new witocssea. is a 
sufficient misdirection in the charge to the jury 
to justify tbo High Court in setting aside tbo 
conviction. Dasauath Manual v. EM* 
PEROR, 34 C. 325»5Cr. L.J. 424. 

(31)—Crini, Pro* Code (1893). s. 263 (h)— 
Omission to record reasons for conviction in a 
suxnmary trial, —Hho omission to record the 
reasons for conviction in a summary trial is 
fatal, when the cvidonco recorded ie not such as 
would enable tbo Uigh Court to deal with the 
case on the merits* DiNA NATH TaLUKDAR v. 
JOGBNDRA NaRAIN MAJUMDAR, 6C.W.N 40. 

(35) Defence (o a charge^Committal to Ses- 
sions on that charge axid on fio ther charges of 
fabricating false evidence and picferring false 
charge on disbelieving the defence^ Conviction, 
validity o/.—Where persons, charged with the 
ofienco of wrongful confioemooti raised the 
defence, that they had a lawful excuse for coo- 
finiog the persons, inasmuch as they were caught 
in the house of one of the prisoners under 
circumstances, which led to the belief, that they 
had committed bouse bceaking by night with 
intent to commit thr.ft, and the Jligistrato 
disbelieving the story and the evidence of the 
defence, committed the accused to the Sessions, 
DOt only for the wrongful coafinement, but also, 
for fabricating false evidence and for bringing 
a false charge, and, at the Sessions tri^l, they 
were found guilty on all the three charges^ held^ 
that the conviction on tbe last two charges wis 
illegalf inasmuch as, in putting the accused 
upon their trial in respect of tbe two additional 
charges, the Magistrate was reallv prejudging 
the defence which they bad raised to the first 
charge. In the matter of TURIBULLAH, 4 C.L* 
R. 338. 

(36) —of, to be kept in a prescribed 
form ,— For the purpose of enabling tbe Magis- 
trates to ascertain whether tbe parties, charged 


Conviction—confint^d. 

before them with heinous offences have been 
previously convicted of any of the offences for 
which eobanoemeot of punishment is provided 
on asubstqueot conviction, registers should be 
opened in tbe prescribed form in Magistrates’ 
offices, containing the names of parties convict¬ 
ed of any of tbe previous offences written in 
tbe vernacular of tbe District. CRIMINAL 
Circular NO. 5, 5th July, 1865,3 W.R. Cr. 
Cir. 1. 

(37)— Of a prisoner pleading guilty before a 
Court of Sessions —Validity —Crim, Pro. Code 
(1861). s 362— Conviction far one charge out of 
several —The conviciion of a prisoner, pleading 
guilty bofure a Court of Session under s. 362, 
Cnm. Pro. Code, is valid, although there are 
DO assessors. When persons are charged with 
several offences and convicted of one only, the 
bead of the charge on which they have been con¬ 
victed may be indicated in Col. 5 of tbe Sessions 
: statement No. 3, CRIMINAL CIRCULAR, No. 8 
OF 1863, 10 W.R. Cr. Cir, S. 

(33)—Cop?/ of, forwarding o/, to the Mililarij 
Department of the Government of India.^ 
Judicial Commiesioners, District Judges and 
Magistrates should forward to the Military 
Department of tbe Governmoot of India, a 
copy of the conviction and sentence in all 
cases, in which persons serving under the 
Government of India in that Department are 
convicted in a criminal Court. CRIMINAL 
CIRCULAR NO. 6 OF 17TH JULY, 1871. 16 W.R. 
Cr, Cir. 1. 

(39)—Evidence taken in the absence of the 
accused, —A conviction passed upon an accused 
person on evidence taken in his absence is not 
legal. High Court Proceedings, 8th 
APRIL 1867, 3 H.H G. App. 34, 

(lO)— Crim Pro. Code (1861), $. 55— Amende 
ing of the sentence. — Where au appellate 
Magistrate at first reversed a sentence, but on 
rc-coQdideration confirmed the lower Courtis 
decision, held, that the second order of the 
Magistrate should be sot aside and tbe original 
order restored. HIGH COURT PROCEEDINGS, 
8TH Dec. 1870, 6 H H.C. App. 7. 

(41)— Based on deposition of accused —Solemn 
affirmation — Sustainability. —Where a convic¬ 
tion is based on the deposition of tbe accused 
taken on solemn affirmation, such a conviction 
is bad in law and cannot bo upheld. ANTHONY 
V. EMl’EROR, 3 M L-T. 138 = 7 Cr.L.J. 131, 
H2)—Finding of guilty—Passing of sentence, 
—Where the finding of the Magistrate is one 
of guilty, he is bound to pass some sentence, if 
only a nominal one. HIGH COURT PROCEED¬ 
INGS, 12 th AUGUST 1869, No. 1513, 2 Weir 
30S = 4 H.H C. App 66. 

{i3)—Act XVII of 1854, s. 50 {$. 52 of the 
Post Office Act VI of 1898)— Separate sentences 
for offences arising out of the same transaction^ 
—Where a person bad been previously commit- 
tsd and sentenced on tbe charge of fraudulently 
secreting a letter under s, SO of AotXVIIof 
1854, his subsequent conviction upon the charge 
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CoQvlctioQ^cwlmueei. 

of having (raoduleotly made away with the 
same letter upon the same occiision was hold to 
bo invalid. QUBEN v. DaLAPATI RaU. 2 
Weir 454=«1 M H.C. 83. [i2., I Bom. L.R. 15 ] 

(44) —Burden of proof^Guili of accused— 
Benefit of doubt, —Before an accused persoficvn 
be convicted of an oBeoco, every conceivable 
hypothesis of ioooceoce must bo at least reason- 
ably excluded. LachmaN SlNGH v. KING- 
Kmpeuou ok India, 7 P.L.R. i9il-9 lod. 
Gas. 400*12 Cr. L,J. 69«11 P W.R. 1911. Cr. 

(5 P.R. 1873. Cr., B ) 

(45) —Burden of proof—Ouilt of accused — 

BenedC of doubt— Circumstnutial (videyicc — 
i^aefs atleged musf be incompatible with the 
nocence of the neewsed—Tracker, evidence of.— 
Befo e tho accused cun he ccnvicted ol an 
ofience, ibe Criminal Court be satisfied 

that the iocriminatiog facts, brought out in 
the evidence for the prosecution, arc incompa¬ 
tible with the innocence of ibo accused and are 
iooapable of cxpUnatioo upon any other hypo¬ 
thesis than that of his guilt. To convict on 
circumstantial evidence alone, not only roust 
the Court be satisfied that each of the faot^ on 
which the presumption of guilt is founded is 
proved bej'ood reasonable doubt, but there roust 
be a chain of evidence 'Ao far complete a'l to 
leave no rcASOoable ground for a conclusion 
tberolcom consistent with the iuooccDCC of the 
accused. When tho whole question of the ap- 
pclUot's guilt in regard to a serious crime, such 
as murder, depouds practically upon the bare 
word of the froc^ccr, tho Court will not be justi* 
fied in placing reliance upon his testiniony as 
that of an expert, unless and until it is shown to 
be clear, credible, and consistetit beyond all 
doubt, and to be wholly inoompatible, upon any 
reasonable hypoihosis, with the innocence of the 
accused GUAUDIT SINGH V. CROWN, 136 P. 
L-R. 1909-36 P.W.R. 1909. Cr.-4 Ind. Cas. 
941. 

(46)—Crtm. Pro, Code (1893). s. 336—Re- 
calfi^p witness for cross ea:ominafion after 
charge—Accused not depositing (he necessary 
expenses.—It is tbo duty of the Magistrate to 
ro call the prosecution-wituesse^ for cross-exa- 
mioatioD. if the accused demands it after the 
charge is framed : this must be done presum¬ 
ably at the public expense. Tbe accused is not 
bound to deposit tbe expenses. A conviotion, 
based ou tbe ground that tbe accused bad uot 
deposited tbe Decepeary expenses for re calling 
the prosocutioQ^witaeases for oros^-examiDatiori, 
af£er the framing of tbe charge, is illegal. 
AMIN ChanD V, KING-EMPBROR, 12 P R* 
1907, Cr »32P W R. 1907*6 Cr. L J 339*49 
P L.R, 1908. [F., 13 Cr, L.J, 654 - 16 Ind. Cas. 
970*8 N.L.R- 650 

Validity oL reason of illegal arrest, 
—The legality or illegality of tho arrest of a 
person does not aSeot tbe juriediotion ol a 
ooropetent Court in convioting him. If the 
arreet was bad. the accused has other remedy 
as against tbe party, who illegally arrested him- 
JUMO V. Eino-Eupbrob. it P.R. 1906. Cr,* 
5 Or. L.J. 89*60 P.L.R. 1907. (L.B. 4 Q.B. 


Conviction— continued. 

D. 62'2. G P.U. 1S99. Cr.. R.. G P.R. Cr. 

D ) [li-. 12 Cr. L .7. 113 = 9 Ind.Ca^. 677 
= 1P.K. lull. Cr. = 4 P.W.R. 19il. Ct =84 
P.L R I'JU.J 

{iS)—^]ngis^rntc coniictino ncciiscd 7iol ac- 
cording lo hit oini conscience —Co>ivic(ion bnd 
/’racucr —Where a M^Ri-trato ennviclod the 
accused nob itccordinR to Lis own conscience, 
tho convicti-'n w.is setasi.le as illepal. MUNSHI 
V. EMPBROU. 4 Ind Cae, 428. 


( 49 )—Co«uic/to>i for a more serious offence^ 
Lesser offences i»i the same (mnsnclion Pre- 
SMn.yt.'in. —Whoro the accused were convicted 
of the rooro serious oflenec of riotinc and they 
could also he oonvioled of the lc>scr oflenco of 
criminal Ire-ps-ss. committed in the course of 
the same iran-saction. it Wf uld not bo proper to 
order a further cliatpe and a re-tnal m regard 
to tho minor offetico, 'f it appears that tbo 
Sessions Jud<;e bad taken it into account in 
tixing the appropriate seutenco. MAl’PILL.^l 
MUTH.M'I't NADAH V. MaPI’ILL.'I Kula 

SrvNKAKA N.tOAlt. 12 Cr. L.J l9. 

Criminality—Probability compatible with 
innocence— No justification for conviciioQ- See 
AUETMKNT. 15 Cr. L.J. Gl7*25 Ind. Cas. 62 j. 

Conviction upon what should be based 
Conviction based upon insufficient evidence 
Revision-Sce CRIM PRO. CODE. 1898. s. 439, 
li r.W.R, 1913, Cr.=»6C P.L.R. 1913 = 19 Ind. 
Cas. 148 = 14 Cr. L.J. 148. 

When may be based on circumstantial evi¬ 
dence—St-e KYIDENCR—GENER.VL, 14 Cr. L. 
J. 6G0*2l Ind. Cas. UOO. 

Previous — Admissibility of evidonce-See 
EVIDENCE— General, 7 W R. Cr. 7. 

Enhancing punishment—Rplovancy Pf®- 
vious conviction-See evidence ACT. 1872. 

ss. 54, 1G5. 16 Bom. L.R. y34=2Bom. Ct. 
C. 252.’ 

Identification made after dark - Evidence of 
a single witness as to identification—Conviction 
rarely safe—See IDENTIITOATION, 2 L B-R. 
206. 

Prosecution evidence mostly disbelieved— 
Hypothetical case made by tbe Court—Propriety 
of couvictioo-Sec PENAL CODE. b. U7. 17 C. 

W.N. 538-= 19 lud. Cas. 1002-14 Cr.L J. 314. 

Upon a hypothetical s'alo of facte not sugges¬ 
ted by the prosecution, how fat eu-staioable— 
Hypothetical case— See PENAL CODE. sa. 147, 
307 read with a. 149, 11 C.L J. 270 = 6 Ind. 
Cas. 771. 

Receiving illegal gratification partly on one 
day and partly on another day—Separate—Vali¬ 
dity of—See PENAL CODE, aa. 161, 165, 6 0. 
W.N. 332. 

When to bo set aside on appeal— See PENAL 
CODE, 88. 302. 109, 17 C.W N. 1110-U M.L, 
T 263 = 1913 M.W.N. 806 = 15 Bom. L B. 910 
*25 M.L.J. 518 = 2 Bom. Ct. 0. 123 = 18 O.L J. 
365 = 14 Or. L.J. 677=21 Ind. Oaa. 369 = 11 A. 
L.J. 881-36 M. 501. 
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Consictloo—coHcZ«rfc(f. 

On mfire probability—See PENAL CODE, 
s. 304, RU. Un. Cr. C. 686 = Ct. Rg. 4 of 1894. 

Separate—See PENAL CODE, S3. 380. 461. A. 
W.N. 1896. 194, 

Repugnancy in judgment—Conviction if can 
be set aside on such ground—High Court’s 
power to alter acquittal on one of two alterna¬ 
tive charges into conviction—See PENAL 
Code, ss. 399. 402, 18 C.W.N. 498 = 41 C. 350 
= 15 Cr. L.J. 385 = 23 Ind Gas. 985. 

Alteration of —Sec PENAL CODE, ss- 497. 
498, A.W.N. 1881, 112. 

Convict Warder. 

See PENAL Code. s. 21, 22 P.R. 1908. Cr. = 
9Cr. L.J. 90. 

See PUBLIC SERVANT, Rat. Un. Cr. C.389. 
7W.R. Cr. 63. 

Cook. 

See ACT XIII OP 1859. s. 2, l Weic 689. 

Leaving service suddenly — Sec PENAL 
Code, s. 491, Rat. Un Cr. C. 354 = Ct. Rg. 43 
of 1887. 

Cook’s Knife. 

—Cook’s knife whether " arms Sec ACT 
XI of 1873, s. 4, 5 L.B.R, 130. 

Cooly. 

See ACT XIII OF J869, 8 W.R. Cr. 6. 

Contract to supply—See ACT XIII OP 1859, 
s. 2, 1 Weir 676. 

Employed by servant—See BEN. ACT VII 
OF 1878, 8. 61, 9C. 847 = 12 C.L.R. 451. 

Cooly Sirdar. 

Or reoTuiter whether an artificer, workman 
or labourer— See ACT XUI OP 1869, s. 2. 6 C. 
L.J. 180 = 6 Cr.L J. 191. 

Co-owoers. 

See Criminal Trespass, 3 M. 178=i Weir 
286. 

See Dispute as to possession op im¬ 
moveable PROPERTY, 2 C.L.R. 62. 

See Penal Code, ss. 99, i4i, 42s, 2 O.L. 
R. 68. 

Trespass by, what amounts to—See PENAL 
Code, s. 297, 8 A.L.J. 927=12 Ind. Cas. 300 = 
12 Or.L J. 532. 

Co-prlsoner. 

See CO-AOCUSED. 

See CONFESSION—Confessions by co- 

ACOUSED. 

See EVIDENCE ACT. 1872, s. 30. 

Copy. 

(1)—SfAfernenfs o/ wtfnesscs lo the police— 
Grant of copies to accused. —The granting of 
copies, to the aooused, of statements made by 
witnesses before the police, is a matter in the 


Copj—continued. 

discretion of the Magistrate. Queen-EmpresS 
V. Shidlingappa, Rat. Un. Cp. C. 874=Cp. 
Rg. SI of 1896. 

Occurrence reports—“Public documents”— 
Evidence Act, a. 74—Right of accused to— 
Before trial—See ACCUSED PERSON. 20 M. 
189 = 2 Weir 763. P B. =7 M.L.J. 167 = 2 Weir 
120 = 2 Weir 142 = 2 Weir 144. 

Copies of records of criminal trial—Stamp 
—SesACTXOF 1562. s. 14. 4 M.H.O. App. 
57. 

Copies of order passed by, and depositions 
made bcf.are, Pce'?idency Maeistrate:^, right to 
—See ACT IV OF 1877. s. 170, 8 C. 166= 10 C. 
L.R. 190. 

Exclusion of time in obtaining, of judgment 

— See ACT XV OF 1877, s. 12. 10 C- 042. 

Appeal by persons in jail—Time taken in 
obtaining copies of judgment -See ACT XV OF 
1877, 9. 12, sch. II, art. 154, 9 M. 258 = 1 
Weir 789. 

See ACT XVIII OF 1891, ss. 2 and 4. 4 C.W. 
N. 433, P.B. 

Sec APPEAL—General, U.B.R. 1892— 
1896, Vol. I. 5 Bom. L R. 704. 

Delay in furoiebing—Duty of lilagistrate to 
prevent—Special arraDgements— See APPEAL 

— General. U.B.R 1892—1896, Vol. I, 129, 

Right of counsel to refer to certified copies 
of evidence at hearing of appeal—See APPEAL 
—GENERAL, 11 O.C. 360 = 9 Or, L.J. 55, 

See Grim. Pro. Code. 1398, ss. IGland 162, 
36 C. 560=2 Ind. Cas. 591. 

Right of accused to get—of statements made 
to the Police—See Crim. Pro. Code, 1898, 

8. 162, 26 M L.J. 182 = 15Cr. L J.289 = 23lDd. 
Gas. 497=1914 M.W.N. 484. 

Sec Crim. Pro. Code. 1898. ss. 162 and 164. 
30 M. 466 = 17 M.L.J. 471 = 6 Cr. L.J. 346 = 3 
M.L.T. 14. 

See Grim. Pro.CODE. 1898, ss. 526 and 548, 

S C. 141, Oudb. 

See Discharge of Accused. Rat. Uu. Cr. 
C. 305«Ct. Rg. 54 of 1886. 

Forgery—True—of false entry in publio 
register—See FORGERY, Rat. Uo. Cr. C. 593 = 
Cr. Rg. 42 of 1891. 

Forgery of—of document—See FORGERY, 
W.R F.B. 71 = Marsb 270=2 Hay 236. 

01 document proved in foreign Court if ad¬ 
missible—Sre Habeas Corpus. 15 C.W.N. 
1053=14 C.L.J. 875 = 12 Cr. L.J. 605 = 39 0. 
164 = 12 Ind. Cas. 273. 

See INSPECTION OF DOCUMENTS, S C. 189, 
Oudb. 

Secreting a document—Panebnama—Rough 
copy destroyed owing to obliterations—New 
copy made and duly signed— Destruction of 
tough copy is no ofieoce - See PENAL CODE, 

8. 204, 14 Bom. L.R. 1163=1 Bom. Cr. C. 
234 = 13 Cr. L.J. 912 = 17 Ind. Gas. 1003. 








1325 


THE ALL INDIA DIGEST. 


132G 


Copy—concittdeii. 

Criminal oases — Judgment'^, copies of— 
Judgm'^nts for prisoners —See PRACTICE and 
Procedure, 9 W.R. Or. 19. 

Kigbt of—Of documents —See PRISONER, 6 
B.L.R. 59=14 W.R. Cr. 77. 

Right of convicted person—Of proceedings— 

Sec REVISION—SENTENCE, 11 Cr. L J. 17 = 

4 Ind Gas. 611 = 9 P.K, 1909. Cr. = 30 i’.W.R. 
1909, Cr. 

Copy of Judgment. 

Sec GRIM- PBO. Code, 1898,93.548.307, 
831, Rat. Un. Cr. C. 73. 

See JUDGMENT. Rat. Un. Cr. C. 82. 

Copyright. 

See ACT XX OE 1847. 

See ACT XXV OF 1807. 

Coroner. 

Sec ACT IV OF 1871. 

(1) Poxoer of Coroner of Calcuita^Poioer to 
to prison*—'Tho Coroner ot Calcutta bas 
DO power to commit any person to prison pend¬ 
ing an inquest. In cases where be has autho¬ 
rity to commit, a commitment to tho officers 
deputed to receive prisouete by the statute iu 
force ift v ilid» and it is not necessary that the 
commitment should be directed to the SberiS. 

Jn re TayLOH, 2 lad. Jur, H.S- 101. 

(2)_Cfim. Pro. Code (1892), e. 174—iJow. 
District Police Act, IS67—Police Constable-^ 
Coroner .—There ia no law to authorise a police 
constable bo take upon bimselt any part oJ the 
duties of the Village Patel as a Coroner under 
the Bombay District PoUoa Act, 1867- QUEEN- 
BMPRE8S V. SAHADU LaksbmaN, Rat. Ud. 
Cr. G. 77i=^Cr. R 8S of 1895. 

Coroner'e Act. 

See Act IV of 1871- 

Coroner's Inqoeat. 

See Inquest. 

See BOM. Act VIII of 1807. s. 11, Rat. Un. 
Cr« G. 740 » Or. Kg. 8 of 1895. 

Corporation. 

See Municipal Corporation. 

Corpse. 

Carrying of corpse on a highway*^Sre OBIM. 
PRO. CODE, 1898, s. 147, 7 M. 49*^2 Weir 
116. 

See CbIM. Pro. Code, 1B98, b. 147. 6 M.L. 
J. 193. 

OrematioD of— in a barning ground used 
immemorially for the purpose, against an 
order by the Oollectot prohibiting such oremo' 
iioD—See PENAL CODE, 88* 188 and 290, 19 
M. 464 - 6M.L.J. 181»1 Weir 247 - 2 Weir 66. 


Corpus Delicti. 

corpus delicti fipiaiued.—Tbo 
term corpus dcli''(i an invootioo of the 
jurists of the middle ages and was used by thorn 
to denote the whole of the facts, which con¬ 
stituted tho crime of killing, when the body of 
tbo killed hal been lounO. A mixture of 
German and Rcni^n views lc<l fn the proposi- 
I tion, which has Iciund its way into Ibc Knglish 
Penal Law, that the proof of tho Apgregaic of 
facts couatilutinp the nflooce failed, when the 
body was not found. The oxprcsifion was then 
extended to olbor o0onces and was u<ed to 
denote that tho qualities necessary to^bring a 
(aot within the operaiion of a rule of Criminal 
law bad been shown to attach to that fact. 
The jurists of the middle ages, however, never 
conceived the dead boly. in murder, or the 
object S'tolen, in theft, to be that " corpus. 
The expression itself has many vices, but in the 
sense in which its authors u^ed it is at least 
intelligible. HKJH COURT PROCEEDINGS, 
18 th FElh 1873, 1 Weir 427-7 M.H.C. App. 
19. 

(.j)—crt 9 ^»s -Proo/. —Before an accused 
person can be properly convicted of murder, it 
must bo proved beyond reanonablo doubt ebat 
murder has been perpetrated and that veritable 
corpifs delicti GHULAM HUSSAIN v. 

EaiFRFSS, 6 P. R-1900. Cr. — P.L.R. 1900. 54, 
Cr. 

{ 3 )^Indirect prcof*—U is not a correct ex¬ 
position of tbo English or Indian law of evidence, 
as it now exists, that the corpus delicti may 
not be established by indirect or presumptive 
proof and that such proof is admissible only 
to fix tho criminal. NATIIA SINGH v, LM 
PRESS, 44 P R. 1888, Cr. 

( 4 )—J/urder—To oblnin propertt/.—lo this 
case it was held that t,he carpus delicti was esta¬ 
blished. and that tbo confe9sioD ot the accused 
was corroborated. Honce the sentence of d^atb 
was confirmed. THE CROWN v. KOOBDAN 
I KHAN, 25 P R. 1866, Cr. 

See ACCOMPLICE — ACCOMPLICE EVI¬ 
DENCE—NECESSITY FOB CORROBORATION. 

Rat. Un. Cr. C. 102 «Cr. Rg. 17-1-1876. 

See Murder. 3 a. 383, ll C. 635, A.W.N. 
1881. 11 ‘i, 15 P.R. 1890, Cr. 

See PENAL Code. e. 201. 1 L.B.R. 316. 

Correction. 

Of false entries to conceal attempted mis¬ 
appropriation—See PENAL CODE. 8.465, Rat. 
Un. Cc. Cas. 695 = Ct. Rg. 15 of 1892. 

Corroboration. 

See ACCOMPLICE—ACCOMPLICE EVIDENCE 
_NECESSITY FOR CORROBORATION. 

(1) —JSuidence of probabilUy^Corroboration. 
—Internal evidence of probability may bo good 
corroborative evidenoe of a confession. CROWN 
V. BaHadOOB. 86 P R. 1867, Cr. 

Gambling—Evidence of informer—Necessity 
for—5w Bub. act I OF 1899, s. 11, U.B.R. 
1897—1901, Vol. I. ai8. 
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Corroboration--c3«ciwdc(i. 

Accomplice evidence — Necessary — See 
Charok to Jury—Misdirection, 6 W.R. 
Cr. 17. 

Material corroboration, meaning of—Motive 
whether sufficient corroboration— See CRIM. 
Pro. Code, i898. s. 364 = 15 C.L.J. 323 = U 
Ind. Cas, 607 = 13 Cr. L.J. 293. 

See Evidence act, 1872, s- 133. L.B.R. 
1872—ia92. 322. 

Teatimony of single witness—Comparison of 
signatures, one kind of—See False Evi¬ 
dence, 5 W.R. Cr. 98. 

See Murder, 6 M L.T. 123 . 

Corroborative Evidence. 

See Evidence-General. 13 W.R. Cr. 22 . 

When to be let in —See Evidence ACT, 
1872, a. 157, 5 C.W.N. IG. 

Co-sharera, 

See CriM, Pro, Code, 1898, s. 145, 15 C.L. 
J, 184. 

Possession of—Applicability of a. HS. Crim. 
Pro. Code—See CRIM. PRO. CODE, 1898, 8. 145, 
14 Cr. L J. 209 = 19 Ind. Cas. 541 = 17 C.W.N. 
944 = 40 C. 982. 

See Dispute as to possession of im- 
moveahle property, 4 C.W.N.426. 

Sec Penal Code, a. 155, 8 C.W.N. 908. 

Co sharer building on thecommon land with¬ 
out permission ol the other co-sharer —Permis¬ 
sion asked for and refused—Whether criminal 
trespass—See PENAL CODE, s. 447. 12 A.L.J. 
790 = 36 A. 474 = 15 Cr. L.J. 584 = 26 Ind. Cas. 
33C. 

Goats. 

See adjournment. 

See Crim, Pro. Code (1898), s. 344. 

(1)— Suit to recover expenses incurred in 
2)rosecutmg the defendant. —A suit to recover aa 
damages the expenses incurred in prosecuting 
the defoudant will not lie in a Civil Court. 
This has no analogy to the case of a defeudaut 
in a malicious pcoseoution bringing a suit 
against the prosecutor and obtainingasdamages 
the expenses be was put to in defending himself 
on the criminal trial. PazAL Ima.M v. Pazul 
RASUL, 12 A. 166 = A.W.N. 1890, 19. [F., 32 

0. 429, 15 0. P.L R- 129.] 

{2)‘—Adiournment of criminal friaf—Cos/s.— 
The provisions of s. 344, Grim. Pro. Code, 1898, 
justify criminal Courts in allowing the costs of 
an adjournment to the party in damage by 
such adjournment. Crown v. BHULDRAM 
20 P.R. 1904, Cr. [Disf., 6 P.R. 1906, Ct.] 

(3)—Application for adjournment — Day's 
costs, —A Court of criminal appeal cannot, on 
granting a motion for an adjournment made by 
the Public Prosecutor, order that the applicant 
should pay the coats of the day ioourred by the 
appellant. KINO-EMPEROR v. ObHABRAJ 
SlNOH, A.W.N 1902. 59. [D., 28 A. 207 = 2 

A.L.J. 831=A.W.N. 1905, 266, A.W.N. 1905, 
267, Note.] 


Coats— continued, 

(4)— General order to pay costs in addition to 
fine bad—Process fees and Court fees to be paid 
in addition to fine — Any other compensation lo 
be paid out of fine imposed. —A general order to 
pay costs in addition to fine is bad. The 
Court, on conviciing an accused, can order him 
to pay in addition to the fine, the Court fee 
paid on tbo complaint and the process fees paid 
by tbe complainant. Any other compensation 
to the complainant can be ordered to be paid 
only out of i.he fine imposed. QUEEN EMPRESS 
V, PO THAW, L.B.R. 1872-1892, 6 I 6 . 

Order of appellate Court awarding further— 
if fine-Sfc ACT VII OF 1870, e. 31, 22 M. 153 
= 1 Weir 724. 

See ACT VII OF 1870, s. 31, U.B.R. 1892— 
1896, Vol. I, 7. 

Magistrate bound to award complainant the 
cost of tbe fee paid on tbe complaint—See ACT 
VII OF 1870, 8*. 31. L.B.R. 1872—1892. 695. 

Incurred for prosecution— See ACT I OF 1871, 
6S. 21 and 23, L.B.R. 1872—1892, 515. 

In case transferred to High Court— See ACT 
X OF 1875, 8. 147, 15 B.L.R. App. 14. 

ACT XIII OF 1880, a. 18, 4 L.B.R 12 = 
G Cr. L J. 124. 

Appeal— Costs against Grown in criminal 
appeal—See Appeal to Privy Council. 18 
C.W.N. 98. 

Expense incurred in prosecution— See CO.M- 
pensation— to complainant and his 
BEL.ATIVBS, 5 L.B.R. 50=2 lod. Cas. 542. 

Costs against person obstructing Receiver— 
See CONTEMPT OF COURT, 16 Cr. L.J 65 = 22 
Ind. Ca«. 417. 

See CONTEMPT OF COURT. 15 C W.N. 771. 

See Crim. Pro. Code, 189S, ss,96. 105, 165, 
13 C.W.N. 468 = 9 O L.J. 298 = 300- 433 = 5 il. 

L. T. 367. 

See CRI51- Pro. code, 1898, s. 145, 8 C.W. 
N. 178. 

Order under s. 146, Crim. Pro. Code—Costs— 
Failure to assess—Right ol legal representative 
of successful party to obtain costs—Successor 
in office of tbe Magistrate—Cciupetency to 
pass order—Sec CULM.Pro. Code, 1898, s. 145, 
16 M.L.T. 248 = 1914 M.W.N, 790 = 27 M.L-J. 
613 = 15 Cr. L.J. 676 = 25 Ind. Cas. 1004. 

Jurisdiction of Magistrate to award dama¬ 
ges and costs in disnute about land—Sec Crim. 
Pro. code, 1898, 88. 145. 148, 32 C. 602 = 9^ 
C.W.N. 862 = 2 Cr. L.J. 652, 

Order direoting payment of tbe costs of the 
other side without specifying the amount— 
Amount assessed in a separate order—Legality 
—See Crevi. Pro. Code, 1893, ss. 145 , 148 . U 

M. L.T. 195 = 1913 M.W.N. 771=21 Ind. Cas. 
170 = 14 Ct. L.J. 570. 

Proceedings under s. 146, Grim. Pro. Code- 
Order allowing withdrawal—Award of costs— 
See Crim. Pro. Code, 1898, sa. 146,148, 9- 
M.L.T. 324=9 Ind. Cas. 289=12 Ct. L.J. 491. 
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OoBtB—concluded, 

Uodet B. 148. Grim. Pro. Code, whun to be 
assessed—High Court's power ol revision to 
the amouul of costs— See ClllM. FltO. CODK, 
1898, s. 148, 15C.W.N. 811 = 11 lud. Gas. 114 
= 12 Cr, L.J. 376. 

Order for, and assessment thereof without 
notice to party affected by it— See CltlM. PitO. 
CODE, 1898, s. 148, 28 0.302 = 5 C.W.N. 291. 

Jurisdiction of Magistrate to award costs not 
provided Ini' in s. 148 (3), Grim. Pro. Code— See 
Grim. Pro. code, 1898, s. HB i3). 13 Or. L. 

J. -297 = 14 Ind. Gas. 76l. 

Penalty for document not properly xtamped— j 
Inclusion nf penalty in costs— See fltlM. PRO. , 
CODE, 1898. 8. 148, cl. (3). 13 M.L T. 2'24= | 
19 Ind. Las. 306=14 Lr. L.J. *210. 

SecCRlM. Pro. CODE. 1898. s. 148 f3). 29 
M. 373 = 4 Cr. L J. 232. 9 C.W.N. 887 = 1 
C.L.J. 331 = 2 Cr. L.J. 408. 

See GRIM. PRO. Code. 1899,8.423, 29 M. 
188 = 3 Cr. L.J. 460. 

And process-fees awardable under Grim. Pro. 
Code, s. 545—See Crim. PRO. CODE, 1298, 

8. 548, L.B.R. 1872 — 1892, 409. 

See Grim, Pro. Code. 1898, s. 545 (2j. 4 
Bom. L R. 877. 

See Dispute as to I’OSSBSsion of im- 
MOVEaHLE 1‘ROPEUTY, 22 C 384, 21 C 009. 
22 0. 387. 23 C. 37. 10 C.W.N. 1030 = 4 Cr. 
L.J. 171, 13 O.C. 66. 

SecLllJEL. 14 C.W.N. 713 = 37 C. 760 = 6 
Ind. Cas. 61. 

Of application for maintenance— See MAIN¬ 
TENANCE. llC.P.L.R. Cr. 14. 

See Malicious Prosecution, i Agra 38, Cr. 
Proceeding under s. 195, Crim. Pro. Code— 
Coats—See PENAL CODE, ss. 471, 511. 13 Ind. 
Cas. 99. 

S, 14, Merchandise Marks Act—Costs ol 
Buccessful party—Costs of appeal —See PENAL 
CODE, s. 486, 16 Bom, L.R. 78 = 2 Bom. Ct, 
0. 177 = 15 Cr. L.J. 6a2-21 Ind. Cas. 831. 

See Sanction to prosecute—miscel¬ 
laneous CASES. 2 Weir 196. 

Cotton FraudB. 

See Bom. act IX OF 1803, 

See BOM. ACT VII OF 1878. 

See Bom. Reo. HI of 1829. 

Coanclllor. 

See Municipal Councillor. 

Council of Elderi. 

Trial of person under e. 59, Prenlier Crimea 
Regulation, without the assistanae ol—Course 
of appeal—See Appeal—GENERAL, 19 P>R. 
1910. Cr.-6 Ind. Caa. 969 = 11 Cr.L.J. 426 = 
108 P.L.R. 1910-34 F.W.R. 1910, Ct. 

CoaoBol. 

See Legal Pbaotitiokebb—Counsel. 

84 


Counter Case. 

( 1 )—Deposifiou ol accused as witness t>i a 
cotmftJ-ense—,l<iniissjbi/tf!/ - Tho deposition of 
wilnesf-cs inaca-^o of noting may bo used as 
evidtiuco against them in their trial on a 
counter chargo of rioting. MOHElt SllElKH v, 
tJUEEN-KMl’RKSH, 21 C. 392. (3 JI. 271. 

1-2 B. 440. i-\) I/-'.. 31 C. 715 = 8 C.W.N. 910.] 

Sec COMPOUNDING UM-ENLE. Rat. Un. Cr. 

C. 33l = Ct. Ug. 22 of iSsT. 

See CUlM. PRO. CODE, Ib'JB. ss. 239. 537. 
20 C 537. 

See Rioting, i C.W.N. 126. 

Counter Charge. 

See Transfer ok Criminm, Cases— 
GROUNDS FOR TR--.NSFER-NOT1CE, 30 M. 231 
= 2 M.L.T. 89 = 5 Cr. L.J. 2‘.-0. 

Counterfeiting- 

Counterfeit — Cleaning of — Kssenlials of 
Offenco of—S«e PENAL CODE. s. 469 D, 10 
M.L.T. 108 = 11 lod. Cas. 241 = 21 M.L.J. 766 
= 12 Cr. L.J. 377. 

Counterfeiting Coin. 

See Coin. 

Sec KING’S COIN (COUNTERFEITING OF). 

Sec PBN.aLCODE, ss. 230-251. 

Code, s 232 — CottHfer/eifing King’s 
coin, tc/t'U onjOHufs to.—Where ihe accused bad 
been in the habit of receiving what arc called 
" kundedar •'Topeei. and thtro was nothing to 
show that any material part of the rupee had 
been removed, and all that the accused could 
have done was to remove the "kunda'' and 
work up the (ace of the coin whore tbo “■kund<i ” 
had been. held, that the accu^ed was not guilty 
of an t'fleocc under s 232, Penal Code. KING* 
EMPEROR v. :MunAMMAD ilUSAIN, 23 A- 420 
= A W.N. 1901. 116 

{.2)—CounteTfeil coins, what are.— Copper 
coins issued from the mints of the Nawao of 
Lobarn with a cerldin stamp impressed upon 
them, the stamp not resembling any legal com, 
were bold not to bo counterfeit coins, as it was 
generally believed that the Nawab had author¬ 
ity to establish the mints and issue the copper 
sent to him by mercbanls as coins. PREM- 

sooKB Dass v. Crown. 38 P.R. 1870. Cr. 

( 3 )_Pe„ai Code. s. 2Z2—Offence under.—To 
conatitute the oQence described in a. 232, l.P.C., 
there must be an intention that the coins made 
will be used as Queen’s coins, or a knowledge 
that they are likely to be used as such. A 
deception practised for show merely, and not 
for wrongful less or gain, is not an ofienoe 
under the Penal Code. SaUMSOODEBN v. 
CROWN, 26 P.R. 1868. Cr. 

[i)— Penal Code, ss. 232, 235, offence under.— 
lu order to conetitute oSences under es. 232' 
and 238, I.P.O.. it ic not necessary to prove 
that the aooused intended that the specious 
coins should go into circulation and be used as 
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Coudterfeitiog Coin— continued. 

mooey. It is sudicieDt that tbete should be 
the uuencioa to ptc^otiso deceptioo by moaos of 
tho jQiit^tioQ. Pmnau v, emphbss, i P.R. 
2699. Cr. 

Penal Code. s. 239—Scops.—The ofience 
for which pauishinent is provided by 
s. 239 is Dot tho ofieoce committed by the 
coiacr. The words “ wbioh at tbo time when 
ho became possessed of it be knew to be coun¬ 
terfeit poiat to a person other than the coioer* 
that ie to say, tbo persoo who procured or 
obiaios or receives counterfeit coio. It is 
agaicst such a peesuu that tbo section is 
directed. Queen v. 8HEO Bux, 3 N.W.P. 
150. [P , KL.K. 1900. 14, Cr,] 

(6) —Penal Cede. s. 241 —Gfit of the cfjence. 
*^Tbo gist of au offeDCC under s. 24 I is toat a 
person should deliver to another person as 
geouiuc, or attempt tu induce any other person 
to receive as genuine, anv counterfeit com 
which be knows to bo couuierfeit, but which be 
did not know to bo counterfeit at tbe time 
when be took it into his possession. QUEEN 
V. SOOHAT, 4 N.W.P. 62. 

(7) — Penal Code, ss. 230, 235—Couii/cr/eif- 
ing ** coin *’ —imimfions of coins ,—Charges 
ot GouQterioitiug and possession and manufac* 
ture of counterfeit coins are not sustainable in 
respect of imitation!^ of coins out of currency. 
EMrUESS V. BisHESHAR, A.W N. 1892, lO'O. 

(8) — Penal Code, $, 239— Deliveiy of counter- 
ten coins •^Eoidence. —Where a person isobarged 
with having fraudulently delivered to another 
couiucrteit coins, ovidence of previous attempts 
to dispose of such coins is relevant. QUEEN* 
Empress v. Nuu Mahomed, 8 b. 223. [ft., 
16 B. 414.] 

{9)—Penal Code, ss. 230, 231 —Monrj/- 
Akbar's coin. —To counterfeit a coin of isimperor 
Akbar*s time is not an oSeoce under ss. 230, 
231 of tho Penal Code, since tbe test of “money” 
is the possibility of its being used a.i a current 
medium of exchange in the market- REG. v. 
Bapu Yadav. 11 B H C, 172. [F., 29 A. 

141 = 4 A.L.J. 43 = A.W.N- 1906,308*4 Cr, 
L J. 453-J 

(10) —Penaf Coda. ss. 230. Counterfeit 

coins—MurshidaOad rupees^Queen^s coins — 
Murshidabad rupeee. wbiob have been declared 
to be cQtrent coins by Reg. XXXV of 1793, are 
“ Queen's coins ” within the meaning of s. 230, 
LP.O.. and conecquontly tbe possoSiiioD of 
counterfeit ^lursbidabad rupees with tbe 
knowledge that they are counterfoit is an 
offence under b. 243. I.P.C. Emperor v. 
GOPAL. A.W.N. 1003, 115 [P., 23 A. 62*2 

A.L.J. 498*A.W.N. 1905, 84 = 2 Cr. L.J. 395.] 

(11) —Penal Code. st. 240. 243—Preuious 
conviction for possessio7i of counterfeit coins — 
Subseguent trial for delivery of the same, validity 
o/*—A previous conviction for being in possession 
of counterfeit Queen's coins does not bar a sub* 
sequent trial for delivering them to another with 
a view to their being changed for good money. 

PROSONNO Kumar das v, Emperor, 8 
I3.W.N. 717 


Counterfeiting Coin—continued, 

{12)—Penal Code, s, 256 ~ Possession of 
counterfeit coins and implements for making 
them—Evidence —An accused person was con* 
victed of being in possession of implements for 
counterfeiting tbo Queen’s coins and of the 
counterfeit coins themselves, on the evidence of 
three persons. The first of them had made 
contradictory statements, the second was on 
terms ol enmity with the accused, and the third, 
a police officer, was uncorroborated in his testi¬ 
mony. He/d, reversing bis conviction that the 
case was not free from reasonable doubt and 
that tbe accused was entitled to tbe benefit of 
that doubt. In re KUMMARA GURUVAYYA, 
3 M L T. 140«7 Cr. L J. 132. 

(13) — Penal Code, a. 231 —Counfer/ett coin— 
Easenfta/s.—The tci*jg charged to be counterfeit 
coin must have some such resemblanoe to a 
piece of tbe genuine coin as to show that it was 
intended to resemble and pass (or it, though 
tbe imitation may oe imperfect or the process 
incomplete. HIGH COURT PROCEEDINGS, 
17TH NOV. 19(53, 1 Weir 219. 

(14) — Queen*s coin—Proof of fabrication — 
Guilty knowledge — Evidence —Where tbe 
charge is one of oountarfeiting Queen's coin, 
direct proof of fabrication is not necessary to 
render the person punishable under tbe sections 
of the Peoal Code with reference to tbe uttering 
of false coin. All that is required is a guilty 
knowledge of tbe epuriousnees of tbe coio at tbe 
time of receiving possession of such coio, or tbe 
absence of such guilty knowledge at first. Such 
guilty knowledge may bo proved either directly 
(which seldom is tbe case) or iudirectly from 
surrounding oircum’^taoo^^s. ParUSHULLAH 
MUNDUL V. KHBROO MUNDUL, 23 W R- Cr. 4. 

(15) —Penal Code, ss. 240 end 2il—Evidence 
of nttering counterfeit com.—To constitute an 
oSence under ss. 2i0 and 241, Penal Code, there 
must be evidence that the aocui^od knew tbe 
coins to be counterfeit. EMPRESS v. HASAN* 
SHAH, 5 C P L.R. Cr. 5. 

(16) —Coining Rupees, etc. — Counterfeiting .— 
Coining Akbaree. Shah Jehanee. Kasi Stkka 
and Kora Poonjee Rupees and Mohurs, found 
to have been used in tbe Jubhalpore District as 
oroamente and sometimes profieced aud received 
in barter, but. in tbe Utter case, not used as a 
koowQ and accepted standard of value, each in¬ 
dividual piece having its own particular value 
and being exchangeable far mooey as an article 
of trade rather than in itself of tbe oature of 
money, was held not to be an offence, POLICE 
V. DurGAHI, Coim Dig. Cr. 24 of 1875. 

(17j—Possession of counterfeit coins, Penal 
Code, s. 239.—An accused found in possession 
of coine, counterfeit of Indore and Bhopal coins, 
waa held to be rightly convicted under s. 239, 
Penal Code, tbe coins being used as mooey in 
tbe Hoshargabad District. POLICE v. MUN* 
SOOKB. Colm Dig. Cr. 25 of 1875. 

(18)— Imitation of obsolete coins. —An accused, 
who, in imitation of obsolete coins “not now 
used as money,” supplied tbe public with or* 
naments found to suit tbe prevailing fashion 







1333 


THE ALL INDIA DIGEST. 


1331 


Counterfeiting Coin—conchieied. 

using good dilvec and gold fot the purposo, and 
who carried on an apparently hooeHt business 
oannot be oonvioted under s. 239, Penal Code. , 
POLICE V. SHaHAMaK* Colm. Dig, Cr. 31 
of 1B76. 

{\9]-Penal Cods {Act XLVof IfiGO), s. 243— 
Possession cl counterfeit coin.—When there is 
nothing to tbow that a person charged undoc 
3. 243 of Indian Penal Code was in possession 
of counterfeit coins fraudnlentlr or with ifitcnt \ 
that fraud nity bo cooiojitted, or that ho knew, 
when be becaujo possessed of them* that they 
were counterfeit, the rerjuisites of s. 243 arc not i 
fulfilled. ALLADAD V. The RMPEROH of 
INDIA, 69 P.L R. 1P02=7 P.R. 1902, Cr. 

(20)—CounUr^eiftnff Queen's coin—Pnssinr/ of 
counfer/eif coin and possession of instruments for 
ccunte^feiting—Penal Code, ss. 235 and 240 — 
Where a person, svbo was paosiog counterfeit 
Queen’s coins was, on being chased, found ia 
possession of instrunoents or metals used foe 
counterfeiting c^io, held^ that bo should be 
convicted under e. 235, and not under s. 240. 
I.P.C., as the Utter section did not apply to the 
actual c^ins, AHMAD SHAH v. QUEEN'EM* 
PREHS. 10 P.R. 1892, Cr. 

See ACT XIX OF 1872, 6 N.W.P. 187. 

See Penal Code, 28. 231. 239, 4 A L.J, 
77C = AAV.N. 1907, 289 = 3 M.L.T. 56 = 30 A. 
93. 

Separate convictions for possession of and 
uttering —See PENAL CODE, S9. 71, 240.243, 
Rat. Uo. Cr. C. 202. 

See Penal Code, ss. 230, 236, I P.R. 1903, 
Cr. 

See Sentence—CUMULATIVE and sepa¬ 
rate SENTENCES, 111 P.L.R. 1904. 
Coaoterfeltlng OoverniDeot Stamp. 

Counterfeiting Qovernment Stomp — Penal 
Code, s 260 —The passing oS of a one* anna 
stamp as a one-rupee stamp is not counterfeit- 
iDg a ooe-rupeo stamp, QUEEN v. SHUROOF 
ChuNDBR DasS« 2 W.R. Cr. 6S. 

Counterfeiting Trade mark. 

See PENAL CODE, as. 478—46G. 

See Trade Mark. 

(1 )—Penal Code, s. 486—Possesion of goods 
with counterfeit trade-mark’^Jurisdiction of 
Courts^Crim. Pro.Code (1882), a. 182.—Before 
the pospeseioDS of goods with a counterfeit 
trade mark can be held to constitute an oSence 
under e, 486, Penal Code, it must be shown 
that such poaeessioQ was for sale or any pur¬ 
pose of tr^de or manufacture. But there is 
nothing in the law to show that the sale, for 
the purpose of which the acoused has the goods 
in his po^iseseion, must be intended to take 
place within the jurisdiotion of the Court in 
which the oomplaiot ie lodged. Poseession 
within such jurisdiction of an actiole bearing a 
counterfeit trade mark with the intention of 
sale, irrespeotive of the locality of the intended 
Bale, is Bufficient, The provisions o! s. 182, 
Crim. Pro* Code, go to ehow that the policy of 


Counterfeiting Trade-raark—con»n«c(i. 
tbo law is to authorise more courts than ooo to 
try ao oflenco of this kind, YUSAl-’MAFtOMBD 
AHARUTH V. BANSIDHUR SlRAOGI, 25 C. Bda 
= 2 C.W.N. 450. 

{■2)-Pe»nt Code. 48'2, i^G-Counterhil 
Irade-ntorl:. sale of l^ods jvith The 

accused, a dealer in piece C'ods. parebased 
coeds in the market bearioR the trade mark 
labels of the cotnpl<iTiatil (a firm) attached 
thereto. Ho sold the same in the condilioo m 
which he booRbt them, without removuiR those 
labels and was convicted under s. 480 ol the 
Penal Code for selling the g-'ods marked wub 
a counterfeit Irado mark. Held, by the llieh 
Court on revision, tb a no offence was onmmit- 
ted either uudots. 486 or under s. l of the 
Pena! Code. ilATI HAL PRUMSUK v, IvANH.M 
LaL DaSS. 32 C. 969 = 3 Cr. L J. 106. 

s>-e. ACT IV Ol-' 1889. s. 15. 21 M. 498- 
1 Weir 821 = 1 Weir 558. 

See PESAL COLE, S. 480. 9 Bom. L-R. 732. 
= 6 Cr. L.J. 75i 

Court. 

See CONSULAR Court. 

Sec Criminal Court. 

(1) —" Court’• os defined in Evidence Act— 
Scope—judiexal enquiri/, what avionnls to. 
The definition ol '•Court'm the Evidence Act 
is framed only foe the purposes of the Act itself, 
and ^bouldno^boeEtonded beyoud its legitimate 
scope. Speciallaws mu--,t be confined in their 
operation to their special subjects. An excep¬ 
tion to the rule must not be permitted to absorb 
tbo rule. An enquiry is judicial if the object 
of it is to dotormine a jural relation listween 
one person and another, or a group of persona, 
or between him and tbe community generally ; 
even a Judee. acting without such an object in 
view, ia not acting judicially. QUEEN-ESII'UESS 
V. TUL.IA, 12 B. 36, 

(2) —“ Court ” irt s. 30 of Oie Evidence Act, 
meaning 0/,—The word “Court” in tbe above 
seclioD means and includes, in a trial by jury, 
both Judge and jury. EMI'UESS 
CHUCKEBBUTTY. * C- 483 = 3 

F.B. = 1 8horoe L.R. Cr. 79- [F., Rat. Un. Ct. 

C. 45-2.] 

lZ)^Civ.Pro. Code (1877). s. 651-Retienae 
Court, iohtiher “ a Court of Ciutl Jiidicalure. 

—The term “any Court of Civil Judicature’ m 
8. 651. ia used for the purpose of including all 
Courts of Civil, in contradistinction to Courts 
of Criminal Procedure. A Revenue Court 
being, therefore, a Court of Civil Judicature, 
the provisions ol 8. 651 are applicable to a per¬ 
son. who escapes from custody under the warrant 
of a Revenue Court. EMPRESS OF INDIA v. 
HABAKH NATH 3INQH, 4 A. 27 = A. W.N. 1881, 
121 . 

(4)—“ Court " — Meaning of—Place of trial of 
criminal case—Open Court—Pronouncing judg¬ 
ment »n private house—Crim. Pro. Code (1861), 
,, 379,—Where a Uagistrate conducted and 
closed a trial in the established oourt-hocse, bat 
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Court- continued. 

could not, by reasou of illocss, prooounce judg¬ 
ment, wbicb ha did at his private house, held 
that the procedure, being exceptioaal and in no 
way prejudicial to the prisoner, could not be 
quashed as illegal under e. 279 of theCrim. Pro. 
Code. 13G1, Government v. Holasee 
S iNOfi. 1 Agra. 17. 

Importing its own knowledge into case— See 
ACCUSED PERSON, 6 O.C. 204. 

Sub-Registrar, whether a “Court"— See 
ACT III OF 1877, a. 34, 11 M. 3- 

Sub-Registrar acting under s. 41, Registra¬ 
tion Act, wheiher a “ Court"—Sec ACT ill OF 
1077, s. 41, 10 M, 154 = 2 Weir 170=11 lud- 
Jur. 140. 

Registrar whether a “Coufi" within the 
meaning ofs. 195, Grim Fro, Code, 1882—See 
ACT III OF 1877. ss. 72, 73. 74 and 75. 2 M-L. 
J. 04. F.B. = 15 M. 133. 

Sub-Registrar, if a Court— See ACT III OF 
1877. 9.84. 22 W.R. Or. 10 = 13 B.L.R. Ap. 40. 

Collector acting under the Land Acquisition 
Act, whether a "Court ”—Powerof Collector to 
administer oath—See ACT I OF 1894, s. 53. 27 
C. 820. 

Moaning of—See BEN. ACT VIII of 1885, 
SB. 69 and 70. 17 C. 872, 

Judge de facto, exerciso of power by, if may 
be collaterally attacked —See CONSPIRACY, 16 
C.W.N, 1105 = 16 Ind. Cas. 257. 

See Grim. Pro Code, 1898, as. 96. 105, 165, 
13 C.W.N. 463 = 90.L J. 208 = 36 0. 433 = 5 M. 
L.T. 367. 

Power of Court to invent rules of procedure— 
See Crim. Pro. Code. 1898, s. 14S, 16 M.L.T. 
248= 1914 M.W.N- 790 = 27 M.L.J. 613=15 Cr. 
Li J. 676 = 25 Ind. Cas. 1004. 

Assignee not a—Sec GRIM. pRO. CODE. 1898, 
8. 195. 11 M.L.T. 391 = 14 Ind. Cas. 693 = 13Cr. 
li.J. 241 = 1912 M W.N. 636. 

Registrar acting under s. 73, Act HI of 1877, 
whether a “Court"—See CRIM. PRO. CODE, 
1898, e. 195, 15 A. 141-A.W.N. 1883, 69. 

See Crim. pro. Code, 1898, s. 195, 9 C-W. 
N. 127. 2 M.L.J.286 

See Crim. Pro. Code, i893. ss. i 95. 476, 34 
C. 561 = 5 U.L.J. 508 = 11 C-W.N. 568 = 5 Cr.L. 
J. 398=2 M.L.T. 298. 

Collector superior to Tahsildar—Sanctiou to 
prosecute—Mutation proceedings— See CRIM. 
Pro. Code. 1898, b. 195 (G), 12 Cr. L.J. 109 
= 9 Ind.Cas. 635. 

Income-tax Collector whether a “ Court ” 
—Sanction to prosecute—See CRIM. PRO. 
Code, 1898. s. 196. oU. ifc) and (c), 16 Bom. L. 
R. 446 = 2 Bom. Cr. 0. 199 = 38 B. 642 = 16 Cr. 
L.J. 681 = 26 Ind. Cas. 333, P.B. 

Revenue Courts whether Civil Courts— See 
Crim- Pro. Code, 1898. as. 198,195, 2 a. 
633, F.6. 

Effect of using the term—See CrIM. PrO. 
CODE, 1898. S8. 250. 476, 12 Cr. L.J. 621=12 
Ind. Cas. 269=4 Bur. L.T. 246. 


Covvt—‘Concluded. 

Inherent power of Court to replace lost reoords- 
—See Crim. Pro. Code, 1893. as. 366. 537, 
14 M.L.T. 317 = 25 M.L.J. 445 = 1913 M-W.N. 
862 = 21 Ind. Cas. 467 = 14 Cr. L.J. 595. 

District Registrar wholhet a ‘Court ’—See 
Crim. fro. code, 1898, s. 476, 16 Horn. L.R. 
946 = 2 Bom. Cr. C. 264. 

See Crim. Pro, Code, 1898, s. 476, 6 P.R. 
1909 Cr. = l04 P.L.R. 1909 = 10 Ct. L.J. 158 = 
2 Ind. Cas, 812. 9 A.L J. 156=13 Cr, L.J. 190 
= 13 Ind. Cas. 1006. 

See CRIM. Pro. Code, 1398, s. 487, Colm 
Dig. Cr. 27 of 1876. 

Criminal Court reviewing its own decisions— 
Practice—See CRIM. Pro. CODE, 1898, s. 517, 
12 Cr. L.J. 473 = 1-2 Ind. Cas. 81. 

Discrepancies between the statements of 
witnesses before the police and—See EVIDENCE 
ACT, 1872. ss. 114, 1.33, 36 P.W.R. 1910. Or. = 
9 Ind. Cas. 193=11 Or. L. J. 680. 

Power of Magistrate to try case after making 
over charge lo successor—Sec JURISDICTION 
OF Criminal Courts—General, 14 Cr. L. 
J. 239=19 Ind. Cas. 335. 

Excise Collector, whether a Court—See 
PERJURY, 10 C.W.N. 220 = .3 Cr. L.J. 196. 

See Revision—GENERAL principles, 3 
S.L.R. 66, Cr. 

See SANCTION TO PROSECUTE—AUTHORI¬ 
TIES competent TO GRAJIT SANCTION, ETC. 

6 0. LJ. 176 = 6 Cr L.J. 186, 11 C.W-N, 909 
= 6 Cr. L.J. 160, 11 M. 375 = 2 Weir 163. 

See SANCTION TO PROSECUTE ~ CON¬ 
DITIONS REQUISITE FOR GRANT OF S'iNCTION 
ETC., 22 B. 936. 11 O.C. 368 = 9 Cr. L J. 54. 4 
M.L.J. 189. 

Court, duty of. 

Duty of Court —JJxposifioM of Ian:. —The duty 
of a Court is cot to make the i.^w reasonable, 
but to expound it as it stands, according to the 
real sense of the words. Rustam v. KlNO- 
EMPBROR, 7 A.L J. 468 = 6 Ind Cas. lOl. ' 

Court Fees. 

See ACT VII OF 1870. 

{l)—Crim. Pro. Code (1861). ss. 168. 171— 
Complaint by Civil Court. — Under s. 168, Grim. 
Pro. Code, the sanution of the Civil Court is all 
that is necessary, and under s. 171, Crim. Pro. 
Code, on the Mucsif sending a ca<e to the 
Magistrate, be is required to proceed thereupon 
according to law. The Muosif is rot required 
to prefer a complaint on stamped paper. REG. 
V. SAJJAN valad VlTHU. 9 B H.C, Cr. 104. 

12)— Court-fee on copy of judgment appealed 
against—Warrant case—Crim. Pro. Code (1882), 
s- 371 —By cl. (3) of Government Notifioation, 
No. 532 of 26th January. 1886, the Court fee is 
remitted oo the copy of a judgment, in au appeal 
from a conviction in a warrant case, when given 
under s. 371.Crim.Pro. Code. Queen-EMPRESS 
V. Raoba, Rat. On. Cr. C. 364= Cr. Rg. 9 of 
1888. 
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Court Fees— co'ncluded. 

(3)_Coj)ws 0 / snmvviry of evidence—Stamp 
Copies ol summary ot evidence and 
grounds of conviction can only ho furnished on 
etamo paper. The esemption by the order of 
the Government of India, dated lltb Septem¬ 
ber. 1870, refers only to final sentences and 
orders which alone it is necessary for a party to 
pre?ent with his petition of apD*al. HlOH 
COURT PROCEKDINGS. 5th Jan. 1871,6 M H. 

C. App. 12. 

See ACT XIII OF 1880. s, 18. 4 L.B.R 12 = 

6 Cr. L.J. 124. 

See Cognisable Offence, Rat. Un. Ct. 
C. 70. 

Warrant case—Court-fees for summoning wit- 
nesses-See CriM. PRO- CODE. 1398. es. 215 
and 252, 2 Weir 323. 

Court Fees Act. I 

See ACT VII OF 1870. | 

Court Fees, Presidency Magistrates Act. 

See ACT IV OF 1877. 

Court Inspector. 

Functions of—and investigating police officer. 
— See POLICE, A.W.N. 1882, 24. 

Court of competent Jursidictioo. 

See Grim. Pro. Code, i898, s. 537. lOB. 
319, 

Court of Record. 

See coNTBilPT OF Court, lO c. 109, P.c. 
= 10 I.A. 17J. 

Court of Wards. 

See CONTEMPT OF COURT, 84 P R. 1866, 
Ot. 

See Criminal breach op Trust, 5 C.W. 
N. 246. 

See PUBLIC servant, 21 A. 127=A.W.N. 
1898, 205. 

Manager under Court of Wards—See PUBLIC 
SERVANT, A.W.N, 1885. 297, 

Peon of Court of Wards, whether public 
servant—See PUBLIC SERVANT, 7 M. 17 = 1 
Weir 27. 

Courts. Bengal Civil Courts Act. 

See BEN. ACT, VI OP 1871. 

Coopts, Burma, 

See Bur. act XVII of 1876. 

Courts, Central Provinces. 

See C.P. ACT it OF 1904. 

Courts. Hamlatdars'. 

See BOU. ACT V OF 1864. 

See BOM. ACT III OF 1876. 

See BOM. ACT n OP 1906. 

Courts of Requests, Military. 

See Act XI of 184I. 

Courts, Presidency Small Causes. 

See ACT XV OF 1882, 


Courts. Punjab. 

See PUN. ACT XVIII OF 1884. 

Courts. Village. 

See U.P. ACT III OF 1892. 


Cow. 

Slaughter of—See I’liN. ACT IV OF 1872. 
63 . 43, 50. 60-A. 50-B. 20 IMt. 1888. Cr. 

Hindus taking forcible pos.Rc-ssioo of. from 
Muhammadans—See D.tCOlTV, 15A. 299 = A. 
W.N. 1693, 142. 

Throwing stone at a— Sec MiSCllll'.l-. 1 Weir 
497. 

Killing of. by T^Iahomodans—See Nuis.^NCB 
UNDER ClUM. Pro. CODE. 30 A. 181 = A.W. 
N. 1909. Gl = 5 A.L J. l47 = 7 Cr. L J. 381. 

“Bull" “Cow” and "any other animal." 
moioiog’ of-Sec PEN.\L CODE, s. 429. 22 C. 
457. 

Exhibition of cow flc.^h by Muhammadan 
Sec Religion, offences relating to, 
A.W.N. 1893, 144. 

Cowdiing. 

Drying—in public street—See PUBLIC NUIS¬ 
ANCE, Rat. Du. Cr. C. 2'J7 = Cr. Rg. 42 of 
1880. 

Cowries. 

(1) —CoJuries. if insfrumenfs of ejaming .— 
Cowries cannoi. be taken to ba instruments of 
earning for the purposes of Act lU of 1867. 
Empress V. Musst. Kashi, 6 C P L.R. Cr. 
17 ffiri OK . IZCp.L.J. 28 = 8 Ind, Cas 1127 = 
BN LR 168] See nf.to QUEEN-FMPRESS v. 
BHAWANI. 18 A. 23 = A.W N, 1895 139; 

Queen-Empress V. bala Misra, 19A, 3ii 
= A.W.N. 1897. Ii7. 

See ACT HI OF 1867. ss. 5 and 6 A.W.N. 
1882, 132. 

Whether instruments of gaming— See ACT 
III OF 1867. s 6, 18 A. 23. 

See BEN. ACT II OF 1807. ss. 1 and 6, 5 
C.W.N. 503, 25 C. 432, 

See G.aMBLING, A.W.N. 1897, 117 = 19 A. 
311 

Crabs. 

/i) _ Crabs, if animaZs.—Crabs are aoimala 

within tbo meaning of r. 2 of the Prevention of 
SJueUy to AnimaU Act. XI of 1890. TULSI 
BEWAH V. SWEENEY, 24 C. 881. 

Cruelty to—See ACT XI OP 1890. ss. 2 and 
3. 1 C.W.N. 642. 

Credible loformatloo. 

See SECURITY TO KEEP THE PEACE ON 
CREDIBLE INFORMATION. 

Creditor. 

See DEBTOR AND OBEDITOR* 

Bemoval of property without cooeent to 
BstUfy his own claitQ—S^s THEFT*^THINGB 
WBIOH MAY BE THE SUBJECT OF THEFT, 
18 A. eS^AeW.N. 1896, 933* 
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Creditor— concluded. 

Sep Theft—THINGS wercH may be the 
SUBJECT OF THEFT. 22 C. 1017 ; 1 WEIR 
405. 

Cremation. 

Of corpse in a burning ground used im- 
memorially lor tho purpose, against an order 
by the Collector prohibiting such cremation— 
See PENAL Code, S3. 188, 290, 19 464 = 1 

Weir 247 = 6 M.L.J. 181 = 2 Weir 65. 

Cremation Ground. 

Sre CniM Puo. CODE (1898), s. 133 (3). 25 
C, 425 = 2 C.W N. 113- 

See NUIS\NCE, UNDER Penal Code, i 9 
M 464 = 1 Weir 217 = 6 M L.J. 181 = 2 Weir 65, 
1 Weir 144, 

Crinaes and OfTences. 

See Bom. Rrg. XIV of 1827. 

Crimes Regulation. Punjab Frontier. 

Sec Pun- REG- IV OF 1987. 

See PUN, REG. Ill OF lUOl. 

Crirainal and Civil Justice, Aden. 

See BOM. ACT II OF 1804. 

Criminal Breach of Contract. 

See ACT XIII OF 1859. 

See PENAL CODE, S3. 490 to 492. 

(1) —Pencil Code, s 490— Ccnlract of service 
to convey indigo to the vats. —An agreement for 
personal service in conveying indigo from the 
field to tho vats is not a contract, tho breach of 
which is punishable under p. 490 of the Penal 
Code. NOWA TEWAREE V. MALLEN JHA, 6 
W,R. Cr. 80. 

l2)—Oj)'ences against travellers.—Quare 
Whether the words “during a voyage or journey’ 
in 3 . 490 of the Penal Code do not limit the 
oSenccs made under that section to ofieoces 
against travellers. That section, however, does 
not apply to a contract to place the defendant a 
carts at the complainani’a disposal for a speci¬ 
fied time to convey a thing from where he 
pleases to where he pleases. SAGE v. NIRUN* 
JUN CHATTERJEB, 9 W.R. Cr. 12. 

Criroinal Breach of Trust. 

SfiC CHEATING. 

See Criminal misappropriation. 

See PENAL Code, ss. 405—409. 

(D^Bequisites for offence.—To constitute the 
offence of criminal breach of trust, there must 
be dishonest misappropriation by a person in 
whom confidence is placed as to the custody or 
management of tho property in respect of which 
the breach of trust is charged. ISSUR ChuN- 
DER GHOSE V. PBARI MOHUN P.\LIT. 16 W. 
R. Cr. 39. 

(2) _Ponaf Code, s. 405—Criminal breach of 

Ifust- _Where the complaint amounted only to 

saying that, because, as between the father of 
the complainant, and the accused, certain 
arrangements were made in consequence of 
wbioh certain moneys were received by the 


Criminal Breach of Truet—continued. 

accused and that the accused declined to render 
accounts, held, that the accused would not be 
guilty of the offence of criminal breach of trust, 
unless it was alleged that the money had. as a 
matter of fact, been realised by the accused, 
and was wrongfully appropriated to his own 
use. Queen-Empress v. Murphy, 9 A. 666 
= A.WN. 1887. 141. [Doubted 11 Cr. L.J. 
44 = 4 Ind.Cas. 762 = U.B.R. 1909, Penal Code, 

p. 21.] 

(3) — Penal Code. s. 40G—Criminal misappro¬ 
priation.—Per Batty, J. —The loan of a chattel 
does not constitute the borrower a person 
entrusted with the chattel or with dominion over 
it wilbin the meaning of s. 406, Penal Code, for, 
the borrower is not a trustee but has a benefi¬ 
ciary interest given him in the thing lent. Per 
.Ismn. J. — Where the property dishonestly 
misappropriated had come into the accused’s 
possession through his being entrusted with, or 
with any dominion over, it, which includes a 
loan of a chattel, the offence committed is 
criminal breach of trust. EMPEROR v. GlRJI 

Kom Hari, 6 Bom L.R. 1093. 

(4) — Trust — CriMiinof misappropriation— 
Evidence. —Evidences of trust and dishonest 
misappropriatioD are sutficient to oonstituto tho 
offence of criminal breach of trust. The words 
“in violation of law’’in s. 405 relate and are 
limited to, the words “dishonestly uses or dis- 
poscsof that property,” and are not to be extend¬ 
ed to the words “dishonestly misappropriates or 
converts to bis own use that property.” HIGH 

Court Proceedings, 30th June' 1868, No. 
879, 1 Weir 460. 

(5) — Penal Code. ss. 405. 415 — Oriminfli 
breach of trust — Cheating. —A chaprasi was 
directed by tbo Tabsildar to bavo census labels 
made and to affix them to certain bouses. The 
cost of 1^ annas to make the label, be was 
directed to collect from each bnusc-ownor. 
But bo oclleoted more than ll annas, and 
appropriated the sum. Beld that tbo offccco 
committed was not criminal breach of trust, 
bubcheating. EmPRESSv. MuLCHAND. A.W. 
N. 1881,32. 

(61— Penal Code, ss. 95, 405— Vatuo of pro¬ 
perty. —In the case of a conviction for criminal 
breach of trust, except in so far as a. 95 is 
concerned, the question of the value of the pro¬ 
perty, in respect of which tbo offence was 
committed, is quite immaterial. EMPEROR v. 
MauLA BAKHSH, 27 A. 28 = A.W.N. 1904,1S3. 

(71— Penal Code, s. 409—2'7ai6Na2iV, ichcther 
a public servant. —The Naib Nazir is a public 
servant within the meaning of s. 409, and not 
merely the private servant of the Nazir. QUEEN 
V. MaEMOOD HOSSIM, 2 N.W.P. 298, 

(81—Pe>i<i7 Code, ss. 62, 406—Criminaf breach 
of trust — Sentence. — Beld, that the special 
seoteoce provided for by s, 62 of the Code is 
a seoteoce, which should only be ioflioted in 
rare cases—those cases in which crimes of an 
atrocious nature are exposed or in which o&eooes 
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Criraioal Breach of Trust— contimicd, 

have been committed under BRgravated circum¬ 
stances. EMI'BUORV. AMIUT LAL, A.W.N. 
1906,259^3 A L J. 772-=4 Or L J. 37i»29 A. 

23- il2 W,R. Or, 17, F.) 

( 9 )—Pt nal Code, s iOd^Criminal breach of 
Tl^e accused, a clerk m a record room 
entrusted with Governmt'Ot records, gave a 
dooument io bis custody stealthily lo a person 
entitled to it. By his action* the Goverumoot 
was deprived of money, which it would have 
received, bad the reiurn o( the document bctn 
applied for in the usual manner. Iltld, ibat 
the clerk was rightly convicted, under s. 40^, 
ol the oScnce of crimiual breach of trust by a 
servant, as the giving ol a document in bis 
custody stealthily amounted to a violation of an 
implied contract touching the discharge of bi> 
trust, EMrEKOn V. GANGA TRASAD, 27 A, 
260 = A W M. 1904, 228. 

(10)—Penal Code, 5. 400—Breac^i of trust by 
public sertant.-WboTQ tho accused, a revenue 
patel, who received from Government small 
sums of money to be paid over as temple allow¬ 
ances. took formal receipts from the person to 
whom these payments were to be made, and 
forwarded those receipts to tho authorities iu 
due course, but the money was not paid over to 
the persons entitled to receive it, as they were 
willing to trust him * held, that the accused bad 
fulfilled the trust reposed m him by the Govern¬ 
ment, and that be was not guiltv of an olTcuce ! 
under b. 409, I P.C. QUEEN KMPlUlss v, | 
GanTaT TapIDAS, 10 B. 256. [A., U.B.R. 

1905, 1st Qt. Penal Code, 19j 

(llj—/nfenfion fo cause urorrrjiul pain or loss 
—Penai Code, 5S. 405. 40G—CaAfe Trespass Act 
(I 0 / 1871), s. 19.-The accused was Sub- 
Inspector of Police at the lhana of Dunyar. A 
pony was brought to the pound at the police 
station and confined there under Act I of 1871. 
The books kept at the station showed that the 
pony had been sold by auction under the Act 
and purchased by one Gopinatb. Alter .some 
time, the pony bad eventually been purchased 
by the accused from a vendor from Clopinatb. 
The Magistrate found on the evidence that 
there had been no sale under Act 1 of 1871, 
and convicted the accused of criminal breach 
of trust, and sentenced him under s* 406 of the 
Penal Code, Beld, the conviotioo was illegal. 
There must be an entrusting of the accused 
with the property, and evidence that he dis- 
bonefitly misappropriated it; there must be an 
intention on the part of the accused to ciuse 
wrongful gain or wrongful loss. QUEEN v. 

Bajkrisbna Biswas, 8 B.L.R. App. 1^16 
W.B. Cr. 52. 

U2 )—Penal Code, $. 405—Criminal breach of 
irusi ,—An ekka^dfiver was the owner of a pony, 
when the pony fell into such condition of die- 
• ease that it was condemned by the Municipal 
authorities. It then came into the custody of 
a Magistrate who, in the ordinary course, would 
have ordered it to be destroyed, but, being 
actuated by humane motives, handed the pony 
over to the aoousedi who professed to be the 


Ctiminal Breach of Trust—confinu^d. 

Secretary of a Bocioty for the maintenance of 
incurable unimalB. Having kept the animal 
for .<omc tunc, the accused eold it to the ehUa- 
drivv>. lUiil that iho arcin-cd w.i8 guilty of 
I criminal breach ( f irii«i. QUMEN-EmPUESS 
\. GAOKI SUANKAU A.W-N. 1894, 197. 

{\'^)^^Parlner—.Ur iVid servant .—Tho 
accused was conviciiU of criminal breach of 
trust ill respect of iho value of g( ods be was 
asked to sell. The contention was tbU ihc 
conviction could uot le the ac* 

cu«od was a pari nor with the pr ccut'u. Uvhi 
by Jackson. J.. that the tuicjnig of ibe Magif- 
traie ami Sessions Judge on ihc ovidonco was 
to ibc cilect tbat tbc prisoner i iriTV.uit 
nnt a partner: but ibat such linding could mt 
be inlcifcred with by thu High Court as a 
Court oi Revision, unless there wris a mislaliC 
m Uw ; that tho tindiog was kgaily correct ; 

, tbat the defence of tho pri'ionor could not be 
taken to mtan that he Wiis a partner, but 
merely that be claimed a small ?hare in the 
profits, and that such claim did not make him 
a partner, as an agent's remuneration, a share 
in the profit®, does not constitute the agent a 
partner. Jhld by Kemp and Milter, JJ., (ro- 
1 leasing the pnsonei) that, though the allow¬ 
ance ol a pociiou of the profits or goods does 
not destroy tbc relation of master and servant, 
tbo accin^ed in tbiscaso distinctly pleaded tbat 
he was a prirtner, not merely that ho was on- 
b:tled to a ^^hare of ibc prefits : tbat the lower 
Courts did not specifically decide that the accus¬ 
ed was a servant; and that tbc prosecutor 
should sue for an account. In the case of LaLL 
ChaND hoy, 9 W R. Cr. 37. 

(U)^Penal Code, s. 409 —Kaoungo receivinr/ 
salary through Governinent —Threat of criminal 
prosecution —A /coninigo appointed to collect 
rents for tho Maharajah of Benares and 
receiving bia salary through the Government 
is punishable under s. 409 of tho Penal Code 
for criminal breach of trust. Where a threat ol 
criminal proBotuiioo is used for constraining 
tbo accused to pay up moneys misappropriated 
by him and, after a portion is recovereo.a 
criminal complaint is preferred, held tbat the 
conduct of the complainant is improper in that 
it is in diregard of tho real ohjecte of the 
criminal law and tbat a criminal proeeouiion 
should not be u-«ed as a means of recovering a 
civil debt. EMPRESS v. BBIJ KUMAR LaL, 
A.W.N. 1884, 109. 

{ 15 )—Penal Code, s. 405—Breach of trust— 
Refusal to give up mortgaged land .—A refusal 
by the accueed to give up land alleged to have 
been mortgaged to them, the morigago being 
denied, could not be treated as a misappro- 
priatioo of the documents of titlo amounting 
to criminal breach of trust under s. 405,I.P.C- 
The matter in dispute would be but of the 
ordinary description which would form the 
RUbjeot of a civil suit. BEG v. JAFFIR NaIK, 
2 B.H C. 127. 

(16 & 17 )—Failure to account—Penal Cocie, 
$$, 406| 407 and 408.—The prisoner, a gomastahf 
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Criminal Breach of Trust--con 

tO'‘k from bis employers, between the 15th 
April ^nd -iOih June, sums amounting to 
R:^. noO, for the purchase of wood. During 
that p<>riod be supplied wood to the value of 
R<. 234, but the prosecutor alleged that moiit 
of tLat wa^ to be set cl! against tho balance to 
the dchit of the prisoner for the year before, 
and that tho value of the firewood was, as a fact 
only R'i. 31. The prisoner was charged with 
criminal br«*acb of trust as a servant. Tho 
defence was that be had purchased wood and 
made advances on that account ; but this 
defence was proved to be false. Tho I^I^gistrate 
convicted him. but the Jud^o held it was 
merely a failure to account, and acquitted the 
prisoner. Bcldi the prisoner was guilty of 
crimioal breach of trust W \T«ON v. GOLAli 
Khan, 1 B L.R. S N 21*10 W.R Cr. 28. 

(19J —Act XIII of 1R50— Furnu<ihiyig false 
accounts .—Where there is no provision in the 
Penal Code, and any other law (such an the 
Breach of Tru^t Law, Act XIII of 1860) pro¬ 
vides for the punishment of persons furni.^bing 
fal.se accounts such persona may be tried under 

that law. Watson A Co. v. Bykantnath 
DasS, 14 W.R. Cr. 80. 

{lO}-^Misappropria(ion of pay of thanna 
police—Penal Co ie, ss. 405, 40'J.—A constable, 
who dishonestly mi.sappropriates to bis own 
use the his lhanna police entrusted to 

him, commits the ofionce of criminal breach of 
trust. QURRN v. SUBD.SR MEEAH, CON- 
ftTAJiLE, 3 W.R. Cr. 44. 

(20) —7-eual Code, Act XLV of 1860, ss. 405, 
417*—Where the accused, to whom silver had 
been entrusted for making a jewel, introduced 
copper, held that the oQence committed was 
criminal broach of trust and not cbeatiog. 
Reg. V, Bahaji 6m Bhau. 4 B.H C. Cp. 16. 

(21) —Penof Code, s. iOS^Dreach of trusts 
Temporary loss -—An offence, under 8. 408 of 
tho Penal Code, is committed, even where the 
act of the accused was to cause wrongful loss 
to the complainant for a time only. EMPEROR 
TULSHIDAS V. CHHAGAN LaL, 8 BoiD, L.R. 
951»5Cr. L.J. 5. 

(22) ~P^n<7f Code, s. 405—Criminal breach of 
trust-^Municxpal Chairman—Statemenl as to 
cash in hand,—k Municipal Chairman was 
charged with criminal breach of trust for stat¬ 
ing to the Mamlrfdar who examined the ac¬ 
counts on a certain day that he bad a definite 
sum of money iu hand, while the accounts, 
showing a correct cash-balance, showed also 
that a sum in addition to the admitted amount 
must have been in the bands of the Chairman 
as due to petty servants. This was, however, 
paid to the servants two days later, and the 
failure to state that sum appeared to have been 
due merely to a desire to bide the delay in the 
payment to servants. Held that no offence 
was made out, since no dishonest intention oc 
dishonest use of money was proved, mere delay 
in payment not being a criminal act, and that 
there was no duty cast on the accused to pay 


Criminal Breach of Trust—confint^ed. 

the servants on any particular day. Not merely 
a civil breach of trust, but also a fraudulent 
intent or a wilful violation of trust with fraudu¬ 
lent design, should be proved. QUEEN-EM¬ 
PRESS V. ARDESHIR MERWANJEE. Rat. Uo, 
Cr. C. 484*Cr. Rg 50 of 1889. (12 M. 51, D.) 

(23)— Penal Code, $. 409—Burden of proof,— 
In a case of criminal breach of trust where the 
accused pleads that be has accounted to the 
complainant and paid the balance of the money, 
the burden of proving non-accounting and non¬ 
payment is on the prosecution and not on the 
accused. Quern-Empress v. Ramch.andra 
Ganesh, Rat. Ur. Cp. C. 860 = Cp. Rg. 27 of 
1896. 

{2i)—Burden of proof. —Where, in a charge 
of criminal breach of trust, the accused pleads 
payment to the proper person, the burden of 
proving non-payment is on the prosecution and 
not on the accused. QUEEN-EMPRESS v. 
HaRI Dagdu, Rat. Un. Cr. C. 872*Cr. Rg. 
47 of 1896. 

(25)—P^naZ Code, as. 403 and 405— Immove^ 
able property —The property referred to in 
s, 405 must, as in s. 403, be moveable property, 
and criminal breach of trust cannot be commit¬ 
ted in respect of immoveable property. JUG- 
DOWN BiNHA V. Queen-Empress, 23 c. 372 
(6 B.U.C. Or. 33. F.) [R., 15 Cr. L.J. 176*18 
0. W.N. 1146*22 lod. Cas. 761 ; D , 36 C. 758 
s3lDd..Ca8. 189*10Cr. L J. 353.] 

{26)—Penal Cod?, s. 408 —Charge under 
sectio7i in respect of general deficiency in 
accounts. —In a case of criminal breach of trust 
under s. 408. a count baeed upon a general defi¬ 
ciency was struck out of the indictment by the 
presiding Judge after consultation with the 
Chief Justice. Queen-EMPRESS v. Pursho- 
TAM DASS MORAR.IEE. 24 C. 193, [Aptr., 2 
C.W N. 341; B., 33 A. 36 = 7 A.L J. 897=7 Ind. 
Gas. 186 = 11 Cc. LJ. 442.] 

(27) — Penal Code, s. 406— Crvninal breach 
of trust—Refusal to pay money on ground of 
claim made to it by another,—Where a person 
was employed by the complainant and another 
person to take their paddy for sale, but refused 
to give the complainant the amount of money 
reali 2 ed by the sale of bis paddy on the ground 
that a portion of the paddy was also claimed 
by the other psrsen, held, that the accused 
could not be oonvioted of oriminal breach of 
trust. The fact that the other person had 
brought a suit to recover the sum of money 
claimed by him would be a complete answer to 
the charge and meet the findings of the Magis¬ 
trate that the claim made by the other person 
was fal^e. RAJ KISHORE PatTER v. JOY 
KRISHNA Sen, 28 C. 362. 

(28) — Penal Code, s, 408—Criminal breach 
of trust 6j/ servant—Waste paper ordered to be 
destroyed—Appropriation by servant* —A servant 
received from his employers, a firm in Calcutta, 
some bags of waste paper with an order to take 
them to their yard and there to burn and 
destroy the papers. The servant instead of 
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Crimlaal Breach of Trust-couiinucd. , 

deBtroyiDg them brought some of them to Bow 
Bazaar in Calouita; held, that the aot committed 
bv the accused did not amount to an offonco 
under s. 403. EMPEROR v. l>REO NaTH 
CHOWDHRY, 29 C. 489. i2 C.W.N- 216, h.) 

(29)—Pcnaf Code. s. 406 —Criintnaf breach of 
Iriist^Dishonest conversion by partner—Liabi 
lily 0 / partner to account lor partnership money. 

—In a partnership, it is open to a partner to 
spend the money be receives and account for 
it in dealing with the partnership ; and such a 
partner is plainly entitled to bo called upon for 
an account of the expendityro of the money 
which ho baa received. In a case where it was 
not satisfactorily made out that this was not 
done, and ii would not ho made out in the 
absence of a proper demand for an account, it 
was held that no dishonest conversion could he 
found, which would justify the conviction of 
the partner under s. 406. Penal Code. DBBl 
Prasad Bhagat v. NagarMUDL, 35 C. 1108 
= 9 Cr. L J. 74. 

(30)—Penal Code. $s. 406, 409—Gisf of f/ie 
offence^Jurisdiction of Mcgislrates* S. 403 
does not require the property, in respect of 
which criminal breach of trust is committed, 
to bo the property of the Government, but only 
requires that it, shall be entrusted to a public 
servant in bis capacity as such. Where a 
Magistrate tried a case which properly came 
under s. 409. and which was. therefore, triable 
by the Court of Session, under e. 406. the 
High Court, annulled the trial, and ordered » new 
trial for an oflence under s. 409. Penal Code, 
before a Court of Sessions- In the ^ 

RaUSOONDBB PODDAR. 2C.L.R. 515. [F., 8 
Ct. L.J. 160=1 S.L.R. 38.] 

(31)—Ptinal Code. ss. 213. 214. 406—Com- 
pounding ojTences.—The ofienoe of otimmal 
breach of trust, being one into which the ele- 
ment of disbone^ty eoters, oaooot, unaer tba 
terms of 69 . 213 aod 214, I.P.C-* be lawfully 
compf^uD^ed Jn lh£ matter ot Reference from 
the CHIEF PRESIDENCY MAGISTRATE. 6 C. 
L.R. 392. 

(32)—P^nai Code* s* iO^—Approvriation of 
property ordered to be desfrov^d.—Where un« 
olaimed rice lying at the ICidderpor© Oocks 
was advertised for sale, but before sale, it wao 
ooDdecooed as being in a rotteo condition and 
was banded over to the Superintendent of the 
Health Department of the Calcutt^^ Corporation. 
heldt that the latter bad not committed the 
oflence of oriminal breach of trupt by scUing 
the property and retaining the sale proceeds, 
instead of destroying it EMPRESS v. WlLKIN* 
SON. 2 C.W.N. 216. IF., 29 C. 489.] • 

(33>—Penal Co4e, a$. 408 and AU—Abetment 
of criminal breacA of trust by servant. 
order to euetaio a conviction for the abetment 
of oriminal breach ot trust by a servant, it 
must be proved that the accused knew that, in 
respect of suob transaotioo, the servant was 
acting dishonestly and was committing a 
breach df trust, and that the accused abetted 


Crimloal Breach of Troat—continued. 

the servant in doioc BAD GOltIND SHAUA 
V* EMPRESS, 4 C.W.N. 309. 

j 34 )—Criminui breach ot trust by servant 
Pro 5 cc«fton 6?/ n/rmr on talcino the manngnnenc 
from the Court of It'ards.—The owner of an 
estate, on assuming management thereof, is 
competent to prosecute a servant of the Court 
of Wards for criminal breach of trust commit¬ 
ted during the manaceinent of the estate by 
the Court. TARAKNATH Nundy v. Gouinda 
CHANDRA MiTRA, 5 C.W.N. 248. 

( 35 ) —.-lieimoU—ConDicficn of obcU r on the 

uncorroborated confession ot the fjrincip'il offen^ 
jgr. _Whero a person was charged with abet¬ 

ment of criminal broach of tru^l and the only 
evidence agaiost him was a confession oy the 
principal ofleoder, who had pleaded guilty, 
/leid, that* in the absence of any corroboration 
of the confession, ir was not proper to convict 
the accused* NIKUN.IA 13EHARI ROV v. 
QUERN -Empress, 5 C.W.N. 294. 

(36) —Penai Code. $s. 23. 24, 109 and 4(38— 

Crimhial breach ol (rust by a servant.—yfhere 
\ a person, entrusted with some blocks of wood 
enecaving for the purpose of baviog a catalogue 
; primed for the complainant, allowed his brother 
; CO use the block to print his catalogue, held, 

' that such act constituted criminal breach of 
trust. KESHAB CHANDRA BORAL v. NITYA- 
^ NOND BISWAS* 6 C.W.N. 203 (3 M.H.C. App, 
i 6. D.) 

{ZD—Penal Code, s. 405—Crinimal breach of 
trust—Leavvuj box in occused’s house —Claim 
of debt—Refusal to allow removal of box till 
1 paiment of debt.—Held, that the refusal of the 
I accused to allow the complainant to remove a 
box left in his (accused’s) house by the latter, 
unless a debt claimed by the accused to he due 
to him from the complainant was paid, did not 
amount to a criminal breach of trust* inasmuob 
as there was no evidence that the accused dis¬ 
honestly misappropriated or used or disposed 
of the box. In re ADINAUAYaNA IYER, i1 
M.L.J. 413-6 Cr. L.J. 330. 

( 38 )—Penal Code. ss. 403. 405, 416 and 108 
—Criminal breach of trust—Manager of Pro¬ 
vident Institution permitting preprietor to receive 
monies which should have been in deposit in 
Bank—Contract so to permit—Mana^r not 
nuilty of breach of trustor abetment.—The d,Q- 
cased B, the manager of a Provident Institu¬ 
tion, undertook by his security bond to make 
himself civilly and criminally liable to tbo 
proprietor for the management of the entire 
concern, the safe custody and proper applica¬ 
tion of funds, but the proprietor and his agent 
were at liberty to take charge o( money, papers, 
etc.* relating to the Institution. B allowed 
the proprietor to receive a sum of money from 
a diploma-boldor, which should, according to 
the Prospectus and Buies, be deposited in the 
Bank for meeting death claims, and tbo pro¬ 
prietor misappropriated the same* Held, on 
a charge of criminal breach of trust or abetment 
thereof, the accused was not guilty, as be could 
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not. under his contract, prevent the proprietor 
and h}i n^eut irem taking the money. There 
no contract uotween B., and ibedipbma- 
boldi rs, and he cannot bo said to have heJd 
the Mibsenplion in trust /or their nominees 
PVhidC F'aOSKCUTOR V. KaMAL KRISHNA 
BOSIC. 5 M L.T. 141. 

CodCy s. 405— Criminal breach of I 
trust — “ D\sho7ie$(ly ” explained. —The word | 
dishonestly ” means the doing an aot with ibe 
intention of causing wrongful loss or wrongful 
gain; and wrongful gain is gain by unlawful 
xnean*^ of property to which the person gaining 
19 not legally entitled. For either wrongful loss 
or gain, the property must be lost to the owner 
or the owner must be wrongfully kept out of 
it. The deterioration of an article pledged with 
another by use is not such a loss of property to 
the owner and the wrongful ueo of the property 
by the pledgee is not such a gain to him. HIGH 
Court Pbocbedings. i8th Skp. 1866, i 
Welp 460 = 3 M.H.C. App. 6. [i?.*6C.w'N. 

203.3 

(40) —Pctiaf Code, s. 406^Crt7HtnrtZ breach of 
trust by a pledgee.^A poTBoo, who pledges what 
is pledged to him, may bo guilty of criminal 
breach of trust. There are two elements to 
constitute the oQcncei (1) ibe disposal in viola* 
tiop of any direction t^f law or contract, express 
or implied, describing the mode in which the 
trust ought to be discharged, (2) and such dis** 
posal must be madediBbooestly. Great caution 
ought to be used in drawing the inference of 
dishonesty from a breach of duty imposed by 
civil law. Whether it should be drawn or not 
is a question in each particular case. HIGH 
Court proceedings 23rd May 1871,No. 
S85. 1 Welr461 = 6M.H C. App. 28. 

(41) —Penuf Code, s, 406 — Criminal breach 
of trust-^Misnppropriation of money that ought 
to be sent to the treasury, —Where the accused, 
whoso duty it was to send immediately to the 
treasury sums received by him. retained small 
sums without immediately entering them io 
bis accounts, and also mixed the employer’s 
money with bis own, held, that the accused 
was guilty under s. 406. hire PoNNAMBALam 
PlLLAl, 1 Weir 462. 

{i2)—Penal Code, s. 406 —Agreement with 
person guilty of embeazlement for refund of 
money embezzled, effect o/.—An agreemeut 
allowing a person, who bad committed crimi* 
nal breach of trust, to refund the property 
misappropriated cannot operate to bar a subeo* 
quent prosecution for the offence of criminal 
breach of trust. In re Mayandi PIDLaI 
1 Weir 482. 

(43)— Penal Code. s« 406— Entrusting pro* 
f^rty in order to prevent it from being taken 
in execution of decree—Misappropriation, —The 
fact that the complainant entrusted the acous* 
ed with his flock in order to evade the payment 
on the execution of a decree, which might be 
Issued, is not a legal defence which will justify 
the accused in selling the animals and appro* 
priating the sale proceeds to his own use. 

In re CHINNA Karufpa Mdppan, 1 Weir 463. 


Crirainal Breach of Trust—continiud, 

[ii)—Penal Code, $. ^05—Entrusting of pro* 
petty for raysxng a loan —iJatstnj a larger sum 
and applying the additional money to his own 
use, eQeci of .—The prisoner was entrusted with 
dominion over a pair of ear-rings for the pur¬ 
pose of raising Rs. 7 upon them, and creating 
a lien upon them to that amount only. The 
accused obtained a larger sum and created a 
greater lien, and then applied the additional 
money to his own use. Held, that the accused 
was guilty of criminal breach nf trust. 7n re 
GURUMAHANTY APPALASAMY, 1 Weir 464. 

(45) —Penal Code, s, i05—Delay nt remitting 
ynoney to treasury.—Where a village officer 
delayed, for four or five months, in remitting 
the kist amount to the treasury, held, that 
the o/Bcor was guilty of an ofience unders. 408, 
Held, also, that it may be difficult to separate 
carelessness from dishonest misappropriation 
and to say where the one ends and the other 
begins. HIGH COURT Proceedings. 19th 
November iseo. No. 2340, i Weir 464. 

(46) — Penal Code, $. 408— Criminal breach 
Of trust bp servant—Effect of servant executing 
a bond for the amount rnisopprepriated,—Where 
a servant committed criminal breach of trust, 
held, that the circumstance that the employer 
bad taken a bond for the amounts misappro¬ 
priated or for amounts similarly misappro¬ 
priated, would not prevent the prosecution or 
conviotiou of the accused for the offence. But 
the accused would be entitled to prove that the 
terms of bis employment were such that the 
omisaion to make payment of the sums collect¬ 
ed amounted only to a debt. Zamindak OF 
Yettiyapuram V. Ramasami Nadan, t 
Weir 465. 

(47) — Penal Codecs. 409— Village shroff rc* 
ceiving grain in payment of public revenue — 
Misappropriation of the grain, —Where a village 
shroff, whose duty it was. among other things, 
to assist in collecting the revenue, received 
grain from certain ryots and, in return, granted 
receipts for the public revenuo, as if for money 
received, held, that the shroff could not be con* 
vioted of criminal breach of trust of the grain 
so received, inaf^mueb as the accused were not 
authorised to receive the public revenue in kind, 
and as the party who so delivered the grain did 
not thereby discharge himself from liability 
for the revenue. HIGH COUftT PROCEEDINGS* 
liTH February 1869, l Weir 465*4 M H.C. 
App. 32, 

(48) —Penal Code, ss, 409 and in—Kurnam 
receiving illegal payment.—The accused was 
charged with criminal breach of trust and also 
of cheating in respect of the fallowing (1) 
payment from ryot, as part of the assessment 
for a/osfi or three porambote fields for which 
the accused, subsequently, on the same day, 
issued two forged pattahs to the ryot; (2) 
payment from a ryot as costs of demarcation 
stones for two waste fields, one of which the 
ryot was cultivating without leave; (3) pay¬ 
ment from another ryot as for assessment on a 
piece of waste land which the accused promised 
to get for him without a darhbast and as for 
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Crlmiaal Breach of Trust—coniinued. 

cost of demaroatioo stones to be fixed for tbo 
said lands. Held, that tbo payments made to 
the accuse 1 were not made utidor such circum- 
stances that it could be said that iho aocusod 
received them as Government money or in 
trust for G ’vermnout. Held, further, that the 
accused was not puilty of cheatiup, as the por- ' 
80 QS who pave the money must clearly nave ^ 
known that the money was not to be paid to 
the Government - re RENOaSAWMI AY\ AN- ■ 

GAR. 1 Wetr 466. ' 


(49) -Penal Code. s. ■iOO — Criminnl breach of 
trust by public servant. 7uhat dnwunfs fo.-The 
accused, a petty officer in the Salt Department, 
was empowered to sell salt at reduced prices to 
fish outers (ticket-holders). Tbo charge against 
him was that he really bought salt for himsell 
at reduced rales, entering the sales in tbo 
Government books as il made to tickot-bolder.?, 
thus defrauding Government of the diQerooce 
in the price of the salt. Held, that the officer 
was guilty of the oSence of criminal breach of 
trust by a public servant GOVERNMENT 

Pleader v. Bal>yy v, l Weir 467. 


( 60 ) —Criminul breach of trust by public ser¬ 
vant—Nazir .—T:ho petitioner, a Nazir of the 
Cour^^ of the Cj^ntonmeiit M^gistrAte, con¬ 
victed of the offence under s. 409, I.P.C., for 
having ofirainAlly mieappropriated the sum o! 
Rs, 6‘i*6 3 out of the Government money in 
bis charge. It appeared that tbe Accused in¬ 
tended to restore this money to i be Government, 
It was a1-o found that the accounts in tbe books 
were kept all right and there appeared to have 
been along <»tAndinR practice in tbe ofhcc, 
among tbeofficials employed, to receive advanc 
es of moneys out of the cash with the accused 
according to theit requtroments, generally out 
of mutual regard, and then to re-pay tbem 
when the salaries were drawn from tbe Treasury 
and that the accused bad made advances 
when tbe cash wae found to be deficient. Tbe 
accused made good the deficiency when he was 
ordered by tbo Cantonment Magistrate to 
refund it. Held, that there was no dieboneat 
tnisappropriatioD or conversion or use within 
the meaning of e, 405 of tbe Indian Penal 
Code and that the accused was entitled to be 
acquitted. IMAM DlN v. EMPBROR, 39 P.L. 
R. 1902. 


(61)—Afere retention of monej/—Penul Code* 
$, 405.—Mere retention of the money received 
by an accused persco as diet-money in hie 
capacity as Naib Nazir, would not amount to 
misappropriation and if be produces tbo money 
when asked for it, clear proof must be given of 
its use or oonvereion in the meantime. Fur* 
tber where tbe accused bae given security foe 
the money placed in his bands, there would be 
a reasonable presumption that, il he kept tbe 
money in bis posseeiiioo until be was told to 
re-pay it, he did not convert it to bis own use, 
EMPRESS V. RAMAJl, 2 O.P.L.R. 161. 


(63)— Penal Code, s. 403— Embezzlement of 
pub (to money. —If an accused person receives 
publio money and doea not pay it into the 


Criminal Breach of Ttnzt-continued, 

treasury and it is not shown to bavo iolt his 
possession, the proper inlerenco would be that 
he emhczzlocl it. 1*01^1010 v. MOHAMMED 
ALI, Colm. Dig. Cr. 35 of 1876. 

/Vko/ Coiii\ -5. \ 0 C*—Criminal breach 
of trust — hoon —Df Up^'ti a charge of 

criminal brearh of iru*<i. the accused pleaded 
that the amoufit clauiicd by tbo compUtnaiUs 
duo by thtin as a di-ht. tun having sustain¬ 
ed losses in bu.siru>'* they wo re unable to pay 
it. Tlfld, that in such cases tho crucial lest is, 
was tbe sum duo to the cnniplainanis owed by 
the acoU'^ed as h debl, or was jr heh) hy them 
as trust, money for the complainant* over which 
iboy bad no right of disposition of any kind, 
ZIeld, upon tb<' evidence, that tbo accused 
cunsL bo considered to have acted as tbe com¬ 
plainant's biokers, and the relation between 
banker and customer is in law that of debtor 
and of creditor Ranshan Rai v. PjMPEROR, 
J35PLR. 1901^32 P.R. 1901. Cr, (95 P.R. 
1885, i?.) 

Servant ')/ aofnt of a firm-^Ss 409, 
Penal Code^Agent entirely responsibie—itis* 
appropriation by agent—Liability of srrvdiif.” 
Wtiero a branch firm employed purchasing 
agents who. in tbeir turn,omplovcd tbe accused 
as their eervani, and where the purchasing 
agents were charged with criminal breach of 
trust as agents under s. 409, and tbe servant for 
criminal breach of trust as a servant, held^ that 
the servant could not be convicted of tbeofience, 
as be was not tbe servant of tbe firm, tbe 
purchasing agents having taken tho sole 
rcspon^ibilMy. as no flpecific amount had been 
proved to have been embezzled by him and as 
be was not proved to have abetted tbo purchas¬ 
ing agents. UTTAM CHAND v. EMPEROR. 2 P- 
R 1902 Cr.^9 P L-R 1802. <68 P R 1900, D, 
Cr. Misc.) [fi., 18 P.W.R. 1908, Cr-] 

(65)—Penoi Code* s, 406—Posifion of shroj^ 
of a Battery—Deficienev of Government monies 
in his hands—Criminal breach of trust — 
Essence of viisapproprtaiion. —The sbrofi of a 
Battery bolds the position of a cashier with 
relereoco to tbe custody of GovernmoDt monies 
entrusted to him, and bis failure to produce 
cash (or tbe entire balanoe due out of the 
amount so entrusted amounts to a criminal 
breach of trust A contract of a speoial nature 
to keep a certain fund intact* and not to mix 
it with the other cash he holds in his hands for 
his business, must Ip established, beforea person 
oan be held to be a trustee of that fund It is 
doubtful whether a more contract that he 
should always be ready to show that ho has in 
hand a sum equal to tbe balance of Government 
monies in bis bands would sufBce. For, tbe 
essence of misappropriation of property is that 
tbe property itself should not be at tbe disposal 
of tbe accused person sccording to his wish, 
HiraLalv. King-Emperor. 19 P.R. 1908, 
Cr. 

J 55 ) —Police officer entrusted with property by 
a traveller for proiecticn. —A tbaoa officer 
entrusted with property for its protection by a 
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traveller, who believed himself to be dving, 
would bo yuiity of an ofience under s. 409, 
I.l’ C.. if bo misappropriated it as the accused 
entrusted with the property io bis capacity as a 
publioservant, who was empowered under g. 95, 
Crim. Pro. Code, 1872, to receive the property 
to prevent the commission of an cflenco. i. e., 
theft by other persons taking advantage of the 
illness or death of the traveller, BHAG SINGH 
V. Crown. 24 P R. 1876, Cr. 

(57) — Criminal breach of irust, if a compound- 
able offence. —A charge of criminal breach of 
trOst is not compounuabla: Ibe dishonest intent 
being an e.-isential ingredient. K:\irKESS v. 
R.aHlM BakSH, 30 P R. 1879. Cr. 

(58) — Danher and customer—Moneys of cus¬ 
tomer used by Banker for his own purpose .— 
Moneys due to a customer from a banker are 
simply duo as debtg and are fully at the disposal 
of tbo banker. The latter is not. therefore, 
guilty of criminal breach of trust in using them 
for his own purpo'c. RauSHAN Rai v. 
EmpEROU.32 P.R 1901, Cp. = 135P.L.R. 1901. 
(95 P.R. 1885. i?.) 

(59) —Scruanf taking money entrjistcd to him 
io be taken to another place—Neresstiy for proof 
of actual concessioft.--Where a servant is charged 
with criminal breach of trust of bis master's 
money, it is not nccess.ary for the prosecution 
to show that the accused has actually expended 
any portion of the money. Tbo first possession 
being lawful, the ofience consists in a mental 
act or intent to deprive bis master of bis pro¬ 
perty without soy outward or visible trespass. 
Where a sorvani entrusted with money for the 
purpose of taking it to one place walks away 
with the amount to another place, be is guilty 
of criminal breach of trust, although be has 
not spent any portion of the money. KeSBO 
BAM T. Empress. 36 P R. 1889, Cr. 

(60) —Penaf Cods, ss. 406, 408—Crirntnaf 
breach of trust—Defective charge — Crim. Pro, 
Cods (1899). ss. 222, 234, 439.—.HsW, that, in 
the case of criminal breach of trust, a general 
charge of embezzlement, mentioning the gross 
sum misappropriated, as laid down in sub¬ 
section (2) of s. 222 of the Code of Criminal 
Procedure, is sufficient, but it is defective and 
must fall through, where the accused appears 
to have been prejudiced by not having any 
definite charge to answer. MOHAMMAD 8HAB 
V. Crown, 16 P.W.R 1007, Cr.-e Cr. L.J. 
187. I2P.R. Cr. 1896. 24 A. 254, 25 M. 61R.) 

(61) — Stake-holder misappropriating slakes 
— Penal Code,s. 406.— The bolder of the stakes 
of a wager, who appropriates them or couverts 
them to bis own use without the consent of 
the depositor or of the winner of the wager, is 
liable to conviction under s. 406, Penal Code. 
The words "by unlawful means” in the defini¬ 
tion of " wrongful gain ” and “ wrongful loss ” 
are intended to refer to an act which would rea¬ 
der the doer liable either to a civil action or to 
a criminal prosecution. NGa Te v. King-EM- 
PEBOR, 2 L.B.R, 216, (L.B.R. 1872—1892, 
130, overruled.) 


Criminal Breach of Trait—continued. 

(62) — Penal Code, s, i05—Money advanced 
for a specific purpose, misappropriation of, cons- 
tilules the ojTence of criminal breach of trust.—’ 
The accusea was convicted and sentenced on a 
charge of criminal breach of trust for having 
misappropriated tbs money lent to him to buy 
paddy with, in pursuance of an agreement, 
under which be was to sell the paddy, so bought, 
to the complainant. Held, the money was 
advanced for a specific purpose, and, apart from 
that purpose, it would not have been advanced 
at all and, the relation of debtor and creditor 
not being incompatible with the existence of a 
trust in respect of the money advanced, euoh 
money must be regarded as having been entrus¬ 
ted to the accused within the meaning of s. 405 
of the Code. THA Po v. KlNG-EuPEROR, 3 
L.B.R. 200*4 Cr. L.J. 466. (2Bi>r. L.R. 9, F.-, 
2 Bur. L.R, 11, Diss.) [i?.. 13 Cr. L.J. 269 = 
14 Ind. Gas. 653 = 5 Bur. L.T. 11 = 6 L.B.R. 
46. 13 Cc. L.J. 888=17 lod. Cas. 824 = 5 Bur. 
L.T. 143 = 6 L.B.R. 62.] 

(63) — Penal Code, s, i06—-Criminal breach 
of trust — Hypothecation by accused of all Ais 
claims as a contractor against Oovernmeni — 
Undertaking to convey all cheques drawn in his 
favour—Cashing cheques and appropriating pro¬ 
ceeds in violation of the undertaking—Whether 
constitutes criminal breach of trust. —An accused 
person hypothecated by a written oontrsot to 
the applicant all his claims ss a contractor 
against the Government in respect of work done 
and materials supplied to the Executive Engi¬ 
neer. and undertook “ regularly and without 
fail ” to " convey and make over ” to the appli¬ 
cant all cheques drawn by the said Executive 
Engineer in his favour, to " bold tbo same unto 
the use of the applicant, and not under any 
circumstances to cash any bill or cheque or 
otherwise appropriate the proceeds thereof with¬ 
out the knowledge and consent of the applicant.” 
The accused cashed two cheques and misap¬ 
propriated the proceeds in violation of the 
contract. Held, such misappropriation amount¬ 
ed to a criminal breach of trust. Shuddthroy 
BISSESHURDAS V. AGAMA MiSTRY. U.B.R. 
1908, 1st Quarter. Penal Code, 13=8 Cr. L.J. 
24. (5 W.R. Cr. 230, U.B.R. 1902-1903, Penal 
Code, 9, R.) 

(64) —Pe»ial Code. s. 405—Eat/ttre to account 

for money entrusted—Criminal breach of trust 
whether consftfufed.—Failure to account for 
money by the person to whom it has been en¬ 
trusted may constitute the ofience of orimioal 
breach of trust under s. 405. Penal Code. GiR- 
SHAM V. MUTUSAUY, U.B.R. 1909. Ist Quar¬ 
ter. Penal Code. 21 = 11 Cr.L.J. 44 = 4 Ind. Caa. 
762. (9 A. 666, Diss.; U.B.R. 1904-1906, 1st 

quarter Penal Code, 19, R.) 

(65. 66)—i’enaf Code. s. AQd—Subiect-matter 
of breach of frusf not belonging to Government— 
Crim. Pro. Code. s. 22-2 (2)—Incfimon of vari¬ 
ous items in one charge.—Held, 8. 409, I.P.C., 

does not require the property, in respect of 
which criminal breach of trust is committed, 
to be the property of the Government, hut only 
requires that it shall be entrusted to a publio 
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Orlmiaal Breach of Trast—concluded. 

servant in his capacity as such public servant. 
The inclusion of various items, in respect of 
which the criminal broach of trust wss alleged 
to have been committed, in one charge, does 
not vitiate the trial, as such a procedure is in 
accordance with the provisions of s. ‘2‘22 ('D, 
Grim. Pro. Code. EMPEROR v. ALI BUX. 8 
Cr. L,J 160 = 1 S.L.R. 38. Cr. 

(67)— Criminal breach of trust—Penal Code, 
s. 408.—On a Court Inspector having no 
authority to delegate to a constable the custody, 
etc., of Government money, delegating to him 
tbe said functions, taking no doubt private 
security for bis safeguard, and on the constable 
dishonestly converting the money to his own 
use. held that the case fell under s. 408, Penal 
Code, notwithstanding subsequent restorations 
by the constable. QUEEN v. B.\NEE MADHUB 
GHOSE, 8 W.R. Cr. 1. 

See COMPOUNDING Offence, i M. I9i. 

See Grim. Pro. Code, 1898. ss. 179. I8i (2) 
and 190 (c). 4 M.L.T. 481-9 Cr. L.J- 92. 

See Grim. Pro. Code, 1899, ss. I8l (2) and 
531. 9 P.L.R. 1902. 

See GRIM. PRO. CODE, 1898. ss. 222, 234, 24 
A. 254-A.W.N. 1902, 44, 31 C. 928=8 C.W. 
N. 807. 

See GRIM. PRO. CODE. 1898, s. SCQ. U.B.R. 
1897—1901. Vol. I. 138. 

Charge of—Conviction for ebsatiug, whether 
sustainable—See JOINDER OF CH.4ROES — 
MISJOINDER OF CHARGES, 9 Cr. L.J. 40G-=1 
led. Cas. 867. 

See Joinder of charges—When legal, 

29 M. 858 = 5 Or. L.J. 133. 7 A 174, F.B. 

Property must be received or retained within 
jurisdiction of tbe trying Court—Sec JURISDIC¬ 
TION OF CRIMINAL COURTS—GENERAL. 8 
Ind. Cas. 595 = 3 Bur. L.T- 10. 

See Jurisdiction of Criminal Courts— 
General. 19 a. iii = A.W.N. 1896. i9i. A. 
W.N. 1883. 88. 

See Penal Code, b. 4ii. 2 N.W.P. 3i2. 

See Release on probation of Good 
Conduct, i l.b.r. u2. 

See REVISION—Matters pertaining to 
Evidence, 19 B. 7i4=Rat. Un. Cr. C. 707 = 
Or. Rg. 40 of 1894. 

See Theft — Things in respect of 
which the offence of theft cannot 

BE COMMITTED. 1 W.H. Cr. 2. 

See Theft—Things which may be the 
SUB.IECT op Theft, 2 W.R. Cr. 55. 

Bee Theft—Miscellaneous. Bat. Un. 
Cr. C. 928-Or. Bg. 86 of 1897. 

Grimlaal Cate. 

See Transfer of Criminal Cases. 

( 1 )—Not to be thrown out as ciutf, but to be 
investigated.—It is no answer to a criminal 
charge to say that a civil notion sboald be 
brooght; for “a charge, properly laid noder tbe 
Penal Code, ehoold be investigated even if tbe 


CrliDinal Case—contintied. 

oaiie be ono in which a civil action will lie. 
EMPEROR V. SAltALSANO, 4 Bom. L.R. 936. 
(10 W.R. 40. Cr.. II.) 

(2)—St. 11 and 12 Tic., c. 42. s. 50—Insof- 
vewcJ/ ftidingni imj^ri^njuiifiil. eflcct of —PttntsA- 
»nenf for contempt of Court. coniii/ioMS /or. —An 
insolvent, seeking tbo benefit of tbe Insolvent 
Act, was found to defeat tbe object of the Act 
by wilfully preventing .and piirpo-ely withhold¬ 
ing the prodacti'‘'n of lit'crs writl-n to him. 
No charge was framed against him regarding 
this; and no pointed question wis asked him 
during the proceedings : yet, at the tormmation 
of the proceedings, be was senteucto to a term 
or imprisonment, under tbe provisions of s. 50 
of the Act. Reid, reversing tbe seutenco. that 
the procsfdingis. so far as they resulted in im¬ 
prisonment amounted fo a criminal charge; and 
in allcnroioal cases, it was ncces.sary that there 
should be a charge, a finding, and a cooviotion. 
as a foundation for the sentence: overyibing 
should be strictly and accnr.itr'ly pursued : and 
if, in any one nf these tbro»' points* h bubstaotial 
defect should appear, ir. would be a ground for 
reversing the proceeding : and that nn person 
should bo punished for ooniompt of Court, which 
is a cfiiniDil oflence. unless the specific oflence 
alleged against him be distinctly slated, and an 
opportunity of answering it given to him. 
Valabhdas Jaiuam v. narrosmee Pebma- 
NAND, 5 Bom. L R. 343 = 27 B. 394- 

I (3) —Kuiiicnce Act. s. 101 — Criminaf cases— 

I Adjudication on mere })ro<)abilxttes. —Tbe Court 
I ought not to judge a criminal case on mere 
1 probabilities as if it were a oivil action, or con¬ 
travene the well-known principle of law that 
tbe burden of proof lies on the Crown, not at 
all on the accused ; and. unless tbo evidence is 
such as to enable the Court to judge rather than 
to coniecturc. the accused should noi be called 
upon to mak'’ bis defeiico. QuEEN-EMPBESS 
v- GANESH BniKA.lI. Rat. Un Cr. C 772 = 
Cr. Rg. 36 of 1898. 

( 4 )— He-opcninij a crixninal case dtfposed of in 
default of appeara7tcc—Inherent power of Court 
1 tore-henr —Jvdqjjicnf signed and sealed — Crtm. 

Pro. Code {Act V of 189S), s 440.—A Court has 
I power to re-open and dispose of a criminal case, 
which has been previously disposed of in default 
of appearance. Th-^ Court may. under s. 440, 
Grim. Pro Code, determine the questions raised, 
without bearing counsel or pleader on either 
side, but, where it has not done so, but merely 
disposed of tbe ease in default of appearance, the 
Court has power to reitoro tbe case and beat 
and determine it. OlBHUTY MOBUN ROY v. 
DASIMONI DASSI, 10 C L.J. 80 = 8 Ind. CaB. 
393 (14 C. 42. 10 B. 170, D.) [D.. 38 0. 933 

= 15 C.L-J. 325 = 12 Cr L.J. 407 = 11 Ind. Gas. 
591.] 

See Bur. act XI OF 1889, ss. 60, 69, 19 0. 
606- 

See Cheating—General. 7 C.L.J. 375= 
la G.W.N. 750 = 7 Cr. L J. 342. 

Proceedings to prevent breach of the peace, 
j{ a^See Grim. Pro- Code, 1898, ss. 145 and 
626, 26 B. 179 = 2 Bom. L.B. 766. 
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Crlmiaai concluded. 

See Ciau- Pro. Code. i898 33 . 145. 526. 
435. and 439. -28 C. 709 = 5 C.W.N. 749. 

See DiSl'UTE AS TO POSSESSION OF IMMO- 
VEAMLE PROPERTY. H O C. 61 = 7 Cr. L J. 
423. 12 M.L.J. 391 = 2 Weir 678 = 26 M. 188. 

— Cheating —Evidence of the previous and sub¬ 
sequent oonduut of aocubed when and in what 
ca«e3 relevant—Principle of civil law when 
applies to—Evidence Act {I of 1872) S3. 14, 15. 
and 54—See PENAL CODE. s. 420. ‘26 P.W.R, 
1910, Cr. 

Criminal Courts. 

See JURISDICTION OF CIVIL AND CRIMINAL 
Courts. 

See Jurisdiction of Criminal Courts. 

i^)—Police paie.l, H Court —\ police patel 
is not a Criminal Court. ImpkhaTRIX v Ir- 
BASAPA, 4 B. 479. 

Duty of. in cases of disputes as to land—See 

Crim. Pro. Code, 1898, s 145,5 c.w.N. 663. 

Duty of Criminal Court tn give effect to 
final judgment of Civil Court—See Grim Pro 
Code. 1898, a. 476. 12 C.W.N. 1 = 6 O.L.J. 703. 

See Local Government, Rat. Uo. Cr. C. 
827 = Cr. Rg 70 of 1895. 

Criminal Force. 

Sea Assault. ; 

See Penal Code, sa. 349—358. j 

[1)—Death caused bv sirikino a person with 
enlarged spleen Culpable homicide—Criminal 
force- Where the accused struck the deceased 
who had an enlarged spleen, in the course of a 
quarrel and caused his death thereby, but the 
acoueed bad no knowledge of the diseased 
stale of the deceased’s spleen, held, that the 
accused wasguilty only of using crimiuat force, I 
under e. 352, Penal Code, but not of culpable | 
homicide. CROWN v. Jai DyaL, 21 P.R. 1876. ! 
Cr. 

See Complaint—Procedure on receipt 

OP COMPLAINTS, 3 Bom. L.R. 675, 

—Meaning of—S‘e Crim. Pro. Code ( 1890 ). 

0. 622. 6 C.W.N. 260. 

See Wrongful Restr.vint. l Weit 340- 

Criminal intimidation 

See Penal Code. e. 506. 

{\)—Penal Code, ss. 503. 506—Crinmmf 
initmidafion, what amounts fo.—The com- 
muuioation by a person that he is going to take 
revenge by faNe complaints cannot amount to 
threat or criminal intimidation. A threat will 
not amount to an oSeoce, unless made with 
intent tf> oau«e alarm to the complainant. 

Queen-Empress v. Govind Rao.ii thosur 
2.Bora, L R. 53. 

(2)— What amounts to.—Vibere the accused 
threatenedcomplainant that be would get 
him imprisonVd for six monibs if he continued 
to detain his adu-^t sister in his house held, that 
this did not amoumt to the offence of oriminal 
iotimidatioD. RECA MoroBA BHASKARJI, 

8 B.H.C. Cr. 101. [i^.. 20 B. 794.] 


Criminal Intimidation- confinued. 

(3) —W/taf amounts to. —To constitute the 
; offence described in s. 506. Penal Code, it must 
I be sbowu that tbe person charged actually 
I threatened aooiher wich injury to his person, 

I reputation or property, or to the person or repu- 
■ tation of any one in whom that person is intec- 
( ested. with intent to c^usealarm. Where, upon 

I a quarrel botween two brothers, one of them ran 
^ off and fetched a sword, but tbo sword was 
snatched from his bands before be had oocasiou 
to use tbe sword, and till then there was nothing 
to show that the prisoner u.sed any threat 
towards the complainant, although, when he 
I was seized and disarmed, be threatened to kill 
I tbe complainant if be was free, held, that the 
accused was not guilty under s 606. aa tbe 
words used by the accused were uttered under 
circumstances which negatived any iniention 
to intimidate. DATA RAM v. EMPRESS, 43 
P.R. 1882, Cp. 

(4) — Penal Code, s- 603— What amounts to.— 
The words ’.threatensanother ’ in s. 603. J.P C., 
ebow that the tbreatmu.se be made to tbe com¬ 
plainant personally, or, if made to a third 
person, must be made with tbe intent that be 
should communicate it to the complainant. 
When a man conveys threats to the pleaders of 
a person, who is executing a decree against 
him, be may reasonably be presumed, in tbe 
absence of ovidenoe to tbe contrary, to intend 
those threats to be communicated by the 
pleaders to their employer. Syed Mahomed 
V. SarwarkhaN, 5 C.P.L.R. Cr. SO. 

(5) — Penal Code, s. 606, offence under —Crimi- 
tuaf intimidation, what amounts t'l. —Where 
tbe accused held out threats to both Hindus and 
Muhammadans to get them implicated and 
imprisoned if they kept to the torm.s of an 
iArrurnania (entered into by the parties to keep 
tbe peace during tbe Moharram festival), held 
that ho bad committed an offence under s. 506, 
I.P.C. EMPRESS V. ATA HUSAIN. A.W.N. 
1886, 41. 

(6) — Penal Code, s. 803— Criminal intimida¬ 
tion—Gist of the offence.—The gist of the offence 
of criminal intimidation, as defined in s. 503, is 
the effect which the threat is intended to have 
upoD)tbe mind of tbe person threatened, and it 
is equally clear that, before it can have any effect 
upon the mind, it must be either made to bim 
by the person threatening or communicated to 
him in some way. In other words, it must be 
a threat communicated or uttered wich the 
intention of its being communicated to the 
person threatened for the purpose of influencing 
the man’s mind. GUNOa Chunder SEN v. 
Gour Chunder Banikya. i5 C 671. 

(7) — Penal Code, ss. 44. 503 and 506— 
Crimtrinf intimidation—Threat to ruin another 
with cases, whether a»rtouufs to injury, — 
According to the definition of criminal iotimi* 
datioo in s. 503, Penal Code, there must be a 
threat to another person of injury to bis person, 
reputation or property, or to the person or 
reputation of any one in whom that person is 
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Crltnioal lnt\mld^Hou-^ontinued, | 

ioterestod. Where a person bad been convict* 
ed under a* S06i (or tbrcsteniog to ** ruin 
another with cases, '* held» that the conviotion 
should besot aside, since the threat to ruin by 
cases did not necessarily imply that the cases 
were false cases. If tho cases were not false, . 
the more fact that they were institoted for tbo i 
purpose of persecuting the complainant would i 
not bring them within the definition of the term , 
** injury/' because the barm, although caused 
from an improper motive, would not be caused 
illegally. If the threat bad been to ruin tho 
complainant with false cases, tbe oSence of 
criminal intimidation would have been com* 
mitted. JOWAHIU PaTTAK v. PaRBROO 
AHIR, 30 C, 418«7 C.W.N. Il6. 

(8)—Penoi Cede, s. 503—T/ire'if of excom- 
miiHicnfiou.—Where a person complains to a 
Magistrate that be is threatened with an illegal 
sentence of excommunication, which will at 
least injure his reputation unless bo abstains 
from acts which be is legally entitled to do, 
the allegation, if established, might constitute 
tbe oSence of oriminal intimidation. But to 
hold that tbe oOence has been committed, it 
would be necessary (or tbo Courts to iD(]uire 
(I) whether the acts inhibited by tbe threat 
are such as the complainant was legally entitled 
to do, Vi) whether tbe ecclesiastical authority 
has or has not jurisdiction to pronounce on 
their legility. (3; whether or not the same 
authority has. under the circumstances, jurisdic¬ 
tion to pronounce a sentence of eicommuDi* 
cation* and (4) whether, if it does Q)t possess 
that jurisdiction, but has exercised it in good 
faith and under a misapprebenstoo of law, such 
an exercise of jurisdiction would amount to an 
oBeoce. All these enquiries cxc>‘pt the last 
raise nice questions of civil right involving tho 
consideration of tbe ordinances and practice of 
a particular ecclesiastical authority and tbe pro* 
per course for a Magistrate is to postpone the 
trial till the complainant has proved in a Civil 
Court the incompetenoy of tbe ecclesiastical 
authority to exercise the powers it has assumed, 
either geoerslly or in the particular case and the 
legality of tbe rights they severally assert. In 
the vi'itUr of ilie peiiiion of PAUL DE CRUZ. 8 
M. 140»2 Weir 249 = 2 Weir 22=«1 Weir 624; 
in re John Raymond Bibbr, 8 H. 140=2 
Weir 2<9 b 2 Weir 22^1 Weir 624. 

(9)—Penai Code, s. 506-TAreat of injurj/, 
whaC amounts to. —Intimidating a police coo* 
stable, by bolding out a threat of getting him 
dismissed from service, is not such a threat of 
injury as is punishable under s. 506. QUEEN* 
EMPRESS y. Dada Hanmant DanI, 20 B, 794. 

(10}^Threat of expulsion from caste, mere 
threateDiog to bring a matter before tbe caste 
ID order to get one expelled does not amount to 
criminal intimidation. Quebn-EMPBESB y« 
Fakibappa, Rat. Uq, Cr. C. 186. 

(10*a)—Penal Code {Act XL7 of 1860), ss. 603, 
A^^Ofi^nal intimidation — Injury—Threat to 
put out of caafa.— The accused told the com* 
plainant, a member of their caste, that he 


Criminal IntimldatloD—confim^ed. 

should givo up his field or else they would put 
him out of castor— Held, that this did not 
amount to criminal intimidation within tbe 
meaning of tho Indian Penal Code, the injury 
threatened not falling within tbe dcfinitiou con¬ 
tained in 6. 44 ol tbe Indian Penal Code. HEO, 
V. ALYA DHURMA, Rat. Un. Cr. C. 37. 

(M)—Penal Code, s. 50G-r;i»^rif addressed 
to a third person. — The threat, vindor 506, 
need not be addressed to the pro.'^coutor direct. 
It is sufficient if the throat, though addnsaed 
to the neighbours, was intended Ui rea'^h tho 
party threatened HIGH COURT lM:OUEED- 
INGS, 21ST Jan., 1866, 1 Weir 622. 

(12) — Threat to whom to be addressed. —To 
constitute an oflence under a. 506, Penal Code, 
it ia not necessary that the tbrtat should be 
uttered directly to the persons intended to ho 
intimidati'd It ia sufiicicnt if it intended to 
be, and is, commuoicated to such pcr.soa. 

re Pal.\nI GOUNDaN, 1 Weir 623. 

(13) —T/ireaf to commit suicide. — A threat to 
commit suicide, if another person refuses to do 
a particular act. is not criminal iutimidation, 
unless tho person be interested iu tbe person 
miking tbo threat. NUBI BUKSH v. OOMRA, 
109 P R. 1866. Cr, 

{]i\^Pc}xal Code, $• bOO—Threat to bring 
false charge. —A threat to bring a lal<e charge 
against a person and to support it by (abneatiog 
false evidence is oriminal intimidation. CHITE- 
RAPUTTRA PlLLAI V. PARVATHI, I Weir 623. 

( 15 ) —Crim. Pro. Code, 1872, s- 439-SKunfjj 
fo keep the peace on conviction for criminai 
inlvfiidalion — Penal Code, ss. 503, 50G.—Upon 
a mere coovictioQ under Si. 503. 506. I.P.C., 
the accused person cannot bo cailcd upon under 
s. 489. Grim. Pro. Code, to find recognizance 
to k.ep tho peace. EMPRESS OP INDI4 V. 
RAGHUBAR, 2 A. 381. 

( 16 ) —PenoZ Code, ss. 503. 507. bll—Attempt, 

_ Pgr West, J.—The oSenca olctjminHl intimi* 

dation. as defined, seems to require boih a per¬ 
son to be threatened and another in whom be 
is specially interested. Then, there roust be 
tbe intent to cause alarm to the former by a 
threat to him ol injury to the latter. The 
intent itself might be complete, though it could 
not bo effected, but the existence of the interest 
seema essential to tbe offenoe, as .also and 
equally to tbo attempt at tbe offence, since, 
otherwise, tbo attempt would be at something 
not constituting tbe offence. Per Birdwaod, J, 

_oriminal liability can bo iocaried under 

the Code by an attempt to do an aot, which, if 
done, would not be an offence against tbe Oode. 
Where, therefore, tbe accused was not guilty 
of committing criminal intimidation, because 
tbe person threatened bad no interest in tbe 
person regarding whom the threat is made, he 
could not also be guilty ol an attempt- QUBEN- 
EMPRESS T. MaMGESH JlVAJI, H B. 376. 
IB., 9 O.P.L.R. 14.3 
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Criminal Intimidation— conchided. 

ilD—PcnilCode, ss. 186, 189, 506— Inlimi- 
datirn nf pcoj)le going icith Police — Crim. Pro. 
Code. Act X of 1S8‘J. s. JOG— Biotmg. —Where 
a Police laspeclnr sent a constable to bring two 
persons for inquiring of them about an offence, 
the order was one under s. 160 of the Crim. 
Pro. Code, and, if the order was not in writing, 
the persons need not accompany the constable. 
A person, therefore, who threatened and induced 
such persons not to accompany the constable 
and give evideuce. cannot be convicted under 
8 s. 186 and 189 of the Penal Code, but commits 
an offence under b. 506 Queen-EMPBESS v. 
PURSHOTAM VaNAMALAI, Rat. Un. Cr. C. 
850 = Cr. Rg. 18 of 1896. 

(18)—-Pennf Code. s. 60.8— Criminal intimida¬ 
tion, tohat consdtttles-^ Co7ivcntional punish¬ 
ment by sviriiiial '.uperior, whether amomits to 
injury .—There can be no criminal intimidation 
where the injury ol which complaint is mado is 
the hardship arising from coavoutional punish* 
ment which a spiritual superior, acting in the 
e.xercise of bis authority as regulated by the 
custom of the caste, is competent to inflict. 
The custom implies a common submission to 
bis authority, and, assuming that there was 
an error of judgment on his part, the error 
cannot bo accepted as sufficient for turning a 
oase of conveiiiional discipline into a criminal 
offence. QUEEN v. SiB VlDYA S.aNKABA 
N.^RASIMHA HHABATTI GURUSWAUUIiU. 6 
H. 381 = 1 Weir 595 = 1 Weir 624. 

Criminal Justice Regulation, 

See Bur. Reg. V of 1895. 

Sob. XV—See SUMMARY TRIAL, U.B.R 
1906, Crim. Pro. Code, 51 = 5 Cr. L.J. 298. 

Criminal Justice, Upper Bnrroa (Ameoding 
Reg. VII of 1886). 

See 3UR. REG. VI OF 1890. 

Criminal Justice. Upper Burma, Ameodiog 
Reg. V of 1892. 

See Bur. Reg. V of 1896. 

Criminal Law. 

See Penal CODE, s. 1,25 a. 31 = A.W.N. 
1902. 173. 

Criminal Law Amendment Act. 

Set ACT XIV OF 1908. 

Criminal Law, Repealing enactments relating 
to. 

See ACT XVII OF 1862. 

Criminal Misappropriation. 

See Cheating. 

See Criminal Breach of Trust. 

See PENAL CODE, ss. 403, 404. 

[1) ~-Conversion-Penal Code, s. 403.—Where 
the accused found a thing, and merely retained 
it in bis possession, he was acquitted of crimi¬ 
nal misappropriation under the section referred 
to. QUEEN V. ABDOOL, 10 W.R. Cr. 23. 

(2) —Selaining by servant of money due as 
wa^es.—The retaining by a servant of money 


Criminal Misappropriation— ctmfinned. 

doe as wages would constitute oriminal mis¬ 
appropriation. Queen v. Bissbssur Roy, 
11 W.R. Cr. SI. 

(3) —A/isnppropriafion of property of deceased 
person — Penal Code, s. 404.—It is not neces¬ 
sary for a conviction for dishonest misappropria- 
tioD of property posse-^sed by a deceased person 
at tbo time ol bis death, under s. 404 of the 
Penal Code, that the accused should misappro¬ 
priate it to his own use. QUEEN v. NOBIN 
Chunder Sircar. 12 W.R, Cr. 39, in re 
Enayet Uossein. 11 W.R, Cr. 1. 

(4) — Penal Code, s. iOi —Offence under.— 
Under s. 401, all the elements are required to 
constitute the offenco which would be required 
to constitute the offence of criminal misappro¬ 
priation in ro.'<pect of a person wbo is alive. 
QUEEN V. NOBIN CHUNDER BlRCAU, 12 W. 
R. Cr. 39. 

{5)—Refusal to pay for goods purchaicd— 
Penal Code, s. 403.—The person, who takes 
certain hides from the prosecutrix, but refuses 
to pay for them, is not on that account guilty 
of dishonest misappropriation. QUEEN v. 
BOYSTUM MOOCHEE. 17 W.R. Cr. 11. 

(6) —Penal Code, ss. 403. 415—Crminaf mts- 
appropriatioti — Cheating. —A and B met at 
Benares station. A got a tioket for Ajudhia 
and B for Benares Cancooment. A showed her 
ticket to B to see if it was all right. B, instead 
of returning the same ticket, substituted his 
own Held that the offence was one of mis¬ 
appropriation under s. 403 of tbe Penal Code 
rather than cheating under s. 415. EMPEROR 
V. RaZA HUSAIN. A.W.N. 1905, 9. 

(7) — Penal Code, s. 403— Crhninal 7nisappro- 
prialio7t—Disho7iest intent. —A mortgagor, who 
appropriated to himself certain money which 
was stated in tbe mortgage boud to be payable 
to tbe mortgagee, was charged with criminal 
misappropriation. He pleaded that he did so, 
as the mortgagee bad not paid part of the con¬ 
sideration money provided for in tbe boud. 
Held that, assuming that there had been mis- 
appropriation by the mortgagor, it did not 
become criminal misappropriation, as defined 
in 6. 403, I.P.C., until it bad been established 
that there was dishonest misappropiUtion. 
EMPRESS V. Parsotam Das. A.W.N. 1881, 
80. 

(8) — Disho7iest intent, —Tbe mahars of a 
village appropriated to their own use tbe skin 
of a buffalo, tbe owner of which could not be 
found. Held, that they were not guilty of 
criminal misappropriation, as there was no dis¬ 
honest intention. 7>t the maffer of JETHA 
Sathu. Cp. Rg iBt Hay 1872. 

(9) — Penal Code, s. 403—/ron safe con/ain- 
tng property belonging exclusively to other 
members of the family—IroTX, safe common 
property of alt — Removal of iron safe with 
^operty, nature of the offence. —A, the manag¬ 
ing member ol a joint Uindu family, removed 
an iron safe, the property of tbe joint estate, 
but oontaioiDg properties whioh exclosively 
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Criminal MUapproprlatlon—confirmed. 

belonged to the other members of the family, 
from the possession of the latter without their 
consent. Bold that A, by removing it. did not 
commit theft or any other ofionoo but was 
guilty of misiippropriation, if, on discovering 
the contents of tbo safe, ho retained them and 
attempted to appropriate them. In vo, KOOUAlt 
JOOENDRANATH. 1 J.Q. 31. 

{10)—Penal Code. s. 403 — Crirninai mis- 
appropriation—Joint properlv — (Juesftou of 
oUMie)s/iiw -*/Mrisdicfio;i of Ciioiinaf Cour/s. 
Joint property may bo the subject of cnmina 
misappropriation. The quealiou of the actual 
ownership of property is not one for the decision 
of a Criminal Court, but of a Civil Court, and 
all appearances of pn-judpmg the question 
should be avoided. EMlRESS v. PASIA. A W. 
N. 1881, 89 

( 11 )_ ^pproprialionot monty paid by mistake. 

—Where money is paid by mistake, and the 
person receiving u. either at iho rime he re¬ 
ceived the money or at any rime subsrq-i-nily 
before its refund, discovers the mistake mado 
by tbo complainant, but determines lo a-pro- 
pciato the money, he is. guilty of misaporoptia. 
tion QUEEN v. SHAUSOONDAU. 2 N.W.P. 
473. 

(121 —Innocent possession ruhen amounts to. 
Criminal misapproprUtioii t.ikc3 place when 
the possession has been innocently c une by, but 
where, by a subscqoont ebango of intention, or 
from the knowledge of some now fact with 
which the parly was not previously nequamted, 
the retaining beooroes wrongful and fraudulent. 
BHAGlBaai DOME V. AI3AR DOME. 15 C. 388- 


(I 3 )_( 3 isi of the offmee.—To constitute the 
oQenco under s. 403. I.P.C., there must bo a 
miBappropriiiCiou of moveable property aud the 
mie^ppropriatioii must bu disbooest* Iti order 
to be dishoaesi, the property must be misap¬ 
propriated or converted ** with the intention ol 
oausing wroogfut gain to one person aod a 
wroDgiul loss to another,” i.c., with the intcD- 
tion of causing gain by utilawlul means of pro¬ 
perty to which the person gainiog it is not 
legally entitled, or the lo*s by unlawful means 
of property to which the person losing it ia 
entitled. Whore there is no iotentioa to cause 
wrongful gain or wrongful loas of property, and 
merely an iotentioa to deprive the owner tern- 
poranly of the use of property, dishonesty is 
not made out, Ezpl, 1 to a. 430, I.P C., does 
not extend the seotion so as to include not only 
cases of wrongful gain or loss of property, but 
also oases of wrongful gain or loss of the pos- 
session of property, as distinct from gain or 
loss of possession of the property itself. JHAN 
DU V, EMPHB6B, 37 P.R. 1886, Ct. 

(14)—Penal Code, S3, 403 and 411—Z^isfinc- 
tion between criminal mitappropriaUon and 
dishonestly retaining ,^— A person, who is 
proved to be the thief, oanoot be oonvioted of 
reoeiving, and by like reaeoniog, a person, who 
is proved to have dUhoneetly misappropriated 
property I cannot be oonvioted of retaining it 

86 


Criminal Misappropriation—confin«cd. 

under s. 411. If a man came honestly into 
possession of stolon property aud then rotaiDcd 
it after ho had discovered that it was stoleu, 
ho would commit tbo oneiica of dishoueatly ro- 
taiuing under s. -Ml. S. 76. Peual Code, does 
DOt apply to 8. 103, though it applies to 411. 
SUWE THI V KINCI-KMI'EUOU. 3 L B-R. 254 
= S Cr L.J. 413. 

(15)-^Praperty not token from Ike possession 
of the owner—No thcll but crtnnno) misappro¬ 
priation — Penal Code, .s?. 371). 503. —Whero 

proportv. lost by the owner, is found in the 
possession of the accused, tbo nnoii.c commit¬ 
ted by the accused is not theft but criminal 
misappropriation as the property was nor taken 
from the possession cf the owner. SIMM-. LE 
V. CROWN, i L B R. 123- 

(16)— Penal Coda, ss. 403 and 429—Bull 
dedicated lo iifol.—A bull dedicated to an idol 
and allowed to roam at l.»rgc is not fero beslta 
and therefore res niilhus. Such an animal 
would, prima facte, be tbo property of the 
tempi-, and be the suhj.-ct of criminal misap- 
propnatiuu QUEEN-EMPUESS v. NALLA- 11 
M 145 -= 1 Weir 498= t Weir,456 [/(-. 17 C. 
852. U B.R. 1092 —1«96. Vol- I. 238.) 

(l 7 l —ptomise to pay—dcQuitial — Older of 
iJeuision,.—When an acquittal proceeds ou a 
oiistaken view ol the law, the High Court can 
inietlero in tovision. Tbo complaiaaut agreed 
to receive money which the accused, obaeged 
with criminal misappropriaiion. promised to 
nav iu throe day.s. Tbo Magistrato thereupon 
acQUittcd the accused. Held, that the acquit¬ 
tal v»as illegU. MUSa.MMAT NaNHI BaHU V. 
DHUNDE, 6 A.L.J- 758 


(18)_ Duly of agent lo landholder .—It iu the 

duty of the ngoot of a l.indboldoc to keep the 
collections he m-kes for his roaster separate 
from hi 3 own moneys, expending thereout 
moneys on bis master's behalf and hauding over 
the balance to his master, and if bo, m breach 
of this trust, converts the money to bis own use, 
be is ameoabla to a criminal prosecution. 
Where a land owner permits the agent to mix 
the collections with bis owumoneys, if tbo agent 
applies the moneys so collected to 
fraudulently and dishonestly, and lA>BifioB the 
accounts sobs to conceal 

evidence of criminal misaporopnaiion. QUEEN 
V. Karee-M BUX. 3 N W.P. 30. 

( 19 )—Property in fosf goods. — The offence 
consists in tho diahoneso misappropriation or 
oonversion of moveable properly, and before 
a conviction can be recorded, it must be proved 
that the article forming the object of the 
was moveable property* [D., 11 P.R* 1908« 
27 P.W.K. 1903 Cr.] Whore property has been 
cast away or abaDdoned, any one finding 
taking it acquires a right to it which would be 
good even as against the former owner, u the 
latter should be minded to resume it; but when 
a thing has been accidentally lost, the property 
is not divested, but remains in the owne who 
has lost it. Where the accused found a gold 
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Crirainal Misappropriation—continued. 

mohour--n au open plain, and sold it tbe next 
day t j a sbroff. Held, that, in tbe absence of all 
information as to the circumstances under 
wbicb it was lost, it would be impossible to say, 
with any approach to certainty, that it had not 
been iiiially abandoned before it was picked up, 
and that tbe accused could not be convicted 
under s. 403. I.P.C, QUEEN-EMPUESS v. ' 
SITA, 18B. 212. [D., 11 P. R. l008 = -27 P. 

W. R. 1903 ; Cr.], 

(20)— Penal Code. Act XLV of 1860. s. 404— , 
Immoveable property.S. 404 o( tbe Penal Code ' 
does not apply to immoveable property. RRG 
V. GiRDRMt DHAUamdas. 6 B.H.C. Cr. 33. 
[f’. 23 C- 37-2 : 2?., Rat. Un. Cr. C. 923 I D., 

3G C. 753= 10 Cr. L.J. 2-53 = 3 Ind. Cas. 189.] 

y21]—PenilCode. ss. i09. AG^—Misappropri- I 
afion and falsification of accounts fo' the purpose 
of screening the misapprop^intion. — Whore a 
person misappropriates a sum of money, and ' 
to screen tbo misappropriation, falsifies the | 
account, the offence of falsification becomes part ' 
and parcel of the offence of misappropriation, [ 
and the svhole transaction must bo considered i 
as an offence consisting of criminal misappro- ' 
priation. EMPEROR v. ANaNT NaraIN. 6 
Bom. L. R 94. 

(22) —Penal Code, s. 405*— A/i$iipproprta(tcrt 
by partner,—h partner wbo dishonestly mis- 
appropriates or oouverts to his own use any of 
tbe partnership property with which, he is en¬ 
trusted or which bo has dominion over, is 
guilty of an offence under s. 405. EUPEROR v. 
Laloo Ghella, 6 Born. L. R. SS3. 

(23) — Talcing coins from land bought. —A 
person finding and taking coins from land 
bought by him cannot be convicted of oriminal 
misappropriation though tbe money did not 
belong to him, so long as they were not in 
tbe possession of any other person. REG. v. 
CHODAPa, Rat. Un. Cr. C- 8. 

(24) — What should be considered tn a case of 
— Criminal misappropriation. — In a case of 
criminal misappropriation, tbe Court should 
consider tbe question, whether tbe money was 
kept with a dishonest intsaiion, or only on a 
wrong opinion that tbe prisoner was justified in 
keeping it. In tbo latter case, tbo act of the 
accused would .not constitute the offence of 
criminal misappropriation. QubeN-Empkrss 
V. KhaNDERAO, Rat. Un. Cr. C. 700 = Cr. Rg. 

30 of 1894. 

(25) — Penal Code, s, 403— Crim. Pro. Code. 

Act X of 1882, s. 203 —Misapproptiation of tem¬ 
ple property.—'^hete tbe complaint of a poojari 
of a temple against tbo trustees, of having 
misappropriated some of tbe God's ornaments, 
was dismissed under s. 203 of the Crim. Pro. 
Code, on the ground that the nature of the 
trust had not been determined, held that tbe 
dismissal without enquiry was illegal and that 
any use of temple property otherwise than for 
tbe idol or temple amounts to misappropria* 
tion, Gadqayya V. Guru Siddheshvar, 

Bat. Un. Cr. C. 919. 


Criminal MiBapproprlation— continued, 

(26)— Penal Code, s- iOS—Criminal misappro¬ 
priation-inference of dishonest intention—Oist 
of the offence- —Where an Inoome.tax clerk in a 
Collectorate. whose duty it was to receive 
moneys paid by persons assessed to inoome-tax, 
to enter such receipts in the remittaoco book 
and to remit tbe moneys immediately to tbe 
treasury, retained two sums for several months 
without entering them in his accounts, and 
paid them up, when he knew that detection 
wa^ inevitable, ‘making false entries in the 
remittance nook as to the date of receipt, held, 
that the inteoiion of the accused, as was 
deducible from the circumstances of tbe case, 
was a dishonest one, and that the accused was, 
therefore, guilty of criminal misappropriation 
under s. 403. Penal Code. [D., Rat. Un. Cr. 0. 
484-] The offence under s. 403 consists in the 
dishonest misappropriation or conversion, either 
permaocotly or for a time, of property which is 
already without wrong ir> tbe possession of tbe 
offender. QUEEN EMPRESS v. RaMaKRISHNA, 
12 M, 49 = 1 Weir 437. 

(27)—Penal Code, ss. 379, 403 and 424— 
Sfandinp crops under attachment under s. 274 
of the Civ. Pro. Code—Their removal, whether 
amounts to theft or criminal misappropralion.— 
Standing crops are, for the purposes of the 
Penal Code, immoveable property, and when 
suob crops are attached under s. 274 of tbe Civ. 
Pro. Code, possession of them is not transferred 
to the Court, but remains with tbe owner with 
tbe condition that he is forbidden to alienate 
or charge tbe crops. When tbe crops are out 
by tbe owner, they become moveable property, 
but it cannot be said that tbe possession of 
them is transferred to tbo Court or iis officer 
by the act of cutting. Tbe outting, bowt-vor, 
oannot put an end to tbe attaohmooc once pro¬ 
perly effected. The crops must be regarded as 
moveable’property under attachment, but in the 
possession, as before, of the judgment-debtor. 

A judgment-debtor removing such attached 
or-'ps would, therefore, not be guilty of an 
offence under s. 379. but will be liable to be 
convicted of criminal misappropriation under 
s. 403 and of an offence punishable under s. 424. 
Penal Code. QUEEN E.MPRESS v. MAKAN 
Ab.ayya, 22 M. 131 = 8 M.L.J. 259 = 1 Weir 
424 and 486. 

(28) —Penal Code, ss. 403 and i09—Conviction 
for minor offence—Evidence disclosing graver 
offence to appellate Court—Conviction, whether 
invalid. -The conviction of a public servant by 
a second class Magistrate (or tbe minor offence 
of criminal misappropriation wa.s held not to be 
invalid, although the facts, established by the 
evidence, seemed to constitute the offence of 
criminal breach of trust by a public servant, 
not triable by the second cias-s Magistrate ; the 
interests of justice did not suffer by the convic» 
tion of the prisoner in respect of the minor 
charge NaraYAN Naikan v. TAHSILDAB 
OF CONJEEVARA.M, 2 H L.T. 493=7 Cr. L.J. 
21d» 

(29) — Managing member of joint Hindu 
famxly, when liable to be charged with criwifwi 
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CrlmiDat Misappropriation -coniinuei. 

misapwopriaiion.—The manaRing member of 
a joint Hiudu family is entitled, under the 
Hindu Uw. to collect, keep and sell the produce 
of the family lauds. uotwiLhsiaodioR the wish 
of any of the oo-parcenors to the contrary, such 
co-parccDor being only entitled to an account 
of the family income at the time of partition 
and not to the payment of a share of the produce 
whenever it is collected. Such managing 
member may be liable to a charge of misvppro- 
priation, if. after a division of the property has 
taken place, and the share of each member of 
the family has been ascertained, it is found ^ 
that the mauagot has wrongfully applied to bis 
own use the share that belongs to one of the 
other oo-paiceueta ; but, so long as no account 
of the produce or money has boon taken or the 
shares asi-eclaioed. no member of an undivided 
Hindu lamily has the right to claim any parii- i 
QUlar share or property as his separate property. 1 
and no prosecution against the manager for i 
misappropriation would lie. The mete fact j 
that there has been a general igteement to , 
divide does not entitle one of the co-parceoera 
to claim any defined portion of the estate, nor 
does it even enable him to siy that ho is 
entitled to auy particular //uanfum lu an 
isolated item of the property; until division, 
the Uw entrusts the property to the manager. 
HIGH COURT Proceedings, uth Dec. 
18a0, No. 2568. I Weir 453. 


(30) —Accused finding logs of wood i't n rit'er 
and leaving them in from of his house The 
accused found two logs of wood drilling in a 
rivet during high freshes and took possession 
of them. They were left in front ol bis house 
for about nine months. Held, that the accused 
had DOt ooiBQiitted an oBooca under s. 403, 
becaue© the face that the wood lay unused and 
exposed in front of the accused’s house for a 
loag time would negative anv dishouost loien* ^ 
tion. in re VlURUOAN, 1 Weir 43S. 

(31)—Criminal misoppropriaUon by Kurnam, 
—Where the aooused, a villaKo Kucoam, 
received money from the head of the village for 
the purpose of remitting it to the treasury, but 
omitted to do bo, until alter an inquiry by the 
Tabsildar into the arrears due by the vilUgera, 
held, that the Kucuam wan guilty of the 
offence of miaapprooriatioo. In re, MAODURI 
KeISBNAMUa. 1 Weir 4S3. 

(32)—Penal Code, s. ill Buuing stolen 
article trom a child for a value much telow tie 
original nafue.—Where the accused purchased 
for one anna from a child, aix years old, two 
pieces of chintz valued at 15 annas, held that, 
although it was douotful whether the accused 
could be convicted under 8. 411, yet, the accused 
was clearly guilty of orimioal misappropriation, 
if be knew that the property belonged to the 
ohild*B guardian and dishonestly appropriated 
it to hie own use. In re MaKHULBHABi 1 
Weir 470. 

(83)—Picfctn(r up c/monep.—The mere picking 
np of money, and retaining it, or making it over 
to another, would not neoeBsarily constitute the 
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Criminal MUapproprlatlon—continued. 

oflence of ociminal misappropriation 
8 . 403.1.P.C. E.MrRKSS v. MAHAU. 5 C. 

P.L.R. 47, Cr. 

(341—/'cnaf Co-fr. s. 103 —.l/isaj)prc;>rinfion— 
Durden ot prouf -Dishonesty—U^c of strayed 
animal •False statement by accusu). -Th« 
ed WAS found riding oti a nvire which h id 
ed away from the poj^sc^sion of us owner. The 
day after he was (ouiul nditm.he couie:>'*ed tbat 
bo had found tbemvro hobbkd, had unfAbtened 
the rope and used jt as a bridle, had m^uiited 
the marc inteodinR tii rido her to his house, 
being tired, and to looseu bor when be rtacbod 
his bouse. Subsequently ho stated before the 
Magistiato that bis intention Wiis to take the 
strayed mate to a P »licc Siation. Ho was 
convicted under e. 403 of the Indian Penal 
Code. Held, that the cooviotioa was illegal, 
lor u could not be assumed that the inteutiou 
of the HCcueed was dishonest. Tho subsequent 
stateiu»'nt, being attributable to fear, did not 
aQoct the questiofi of the accused's 
CUOWM V. MuHaMMADA. 28 P L.R. 1905-3 Cr. 
L.J. 299. 

Partner wisappropriciting partnership 
properirj .—Tuere is nothing in the law to ex* 
empt a partner from a prosecution for criminal 
breach of trust provided the ingredients of the 
oflooce, an dchned in 8. 405, I.P.C., can be made 
out. Where a partner received money on be¬ 
half of the firm, and omitted to enter it in the 
accounts so that tho fact of the receipt could not 
bo known to his co-partnor, hrUi, that such 
emission,uolees accounted for, was some proof of 
a prima /acts dishonest intculion, and that bis 
admission, whea detected, and profession to 
credit tbe money to Ins share of tbe profits did 
not exculpate him- KaRIM BAKHSH v. UABI- 
13 ULLAH, 10 P.R- 1903. Cr. <13 U.Li.R. ^7, L. 
E. 1 Q.B. 1894, 648 Cited ; 2 P.R. 1901, Cr. D.) 


{3Q)~Penal Code, s Properly found in 

a public place—Finder picking it up and putting 
it in his pocket—No overt act of misap- 
proprialion^Whether criminal misappropria¬ 
tion committed —Devisional powers \o/ Chief 
Court —Discretion—C'rim. Pro- Cone, s. ■439. 
Tbe accused picked up from tbe floor ot a 
templeabag oonUining articles of appreciable 
value, placed tbe bag in his waist cloth, and 
bad not taken any action to discover the owner 
of tbe bag when arrested. Beld, per Beid ana 
Chatleriee, JJ., fClerk, C.J.. dissenting as to 
thifl) that a person who merely picks up an 
article and puts it in his pock**t, cannot beheld, 
ivso facto, to have appropriated or converted 
it to hie own use and that there must bo 
some disposal of the article indicatinc an in* 
tsDtioD to eieroise righti^ of owoetship, Further, 
technical flaws and minor errors in the proce¬ 
dure of tbe lower Courts, and even miatakes m 
the appreciation of porticos of the evidence 
would not ordinarily bo good grounds foe the 
Chief Court’s revisional ioterfereoce where they 
have not resulted in substantial prejudice or in- 
jostice to tbe accused. Tbe discretion is a sound 
judicial disocetion which is to be exercised with 
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Criminal Miaappropriation—coniinucdi 

reference to tbe facts and circumstances of each 
ca?o, and which should be subsorviont to the 
ends of justice. But, where euch flaws and 
errors result io substantial prejudice or injustice 
to tbe accused, tbe Chief Court ought, under 
439, Grill).Pro. Code, to interfere in revision* 

Phuman V. King-Empbror, 11 P R. 1908 Cr 
= 27 P.W. R.1908 = 8 Cr. LJ. 250. 

(37)“Approprtafion fo one's own use of ie7oel 
picked by another and got from the latter on 
false representation —Whore tbe brother of a 
girl, who picked up a gold necklace, got posses* 
eion of the necklace from the latter on represent¬ 
ing that it belonged to an acquaintance of his, 
but later on delivered it to the police, although 
repeating to the police, representations made to 
bis sister, which wore found to be untrue to the 
knowledge of the accused, held, that he was 
guilty of criminal misappropriation. RAM 
Dyal V. Empress, 24 P.R, i886. Cr, 

i^B)—Charge, form of—Penial Code, s. 403. 
Ip a case in which the accused is charged with 
having dishonestly appropriated property, the 
charge should specify tbe person to whom the 
property belonged. SVhere the accused is interes* 
ted io tbe property jointly with others,be is not 
neceasanly guilty of a cciminal act. if be takes 
possession of it and disposes of it. QUBBN v, 
Parrutty CHUUN CHUCKERBOTTY. 14 W. 
R. Cr. 13. 

(39 )—items of money • Charge, form 
The misappropriation of each separate item 
of money with which a person is entrusted is a 
Beparato oflence, and tbe facts cooneoted with 
it should form the subject of a separate enquiry. 
The duty of a committing officer in such a case 
is to seloot cortaiu distinct items, to frame bis 
charges upon them and to adduce evidence 
specially upon those items. OHETTER, 
C.A., {Appellant), 13 W.R. Cr. 5. 

{AO} —Trust arising from duty of public servant 
—Penal Code, s. 409 —Where it was proved 
that the Head Clerk of an office entrusted the 
management of stamps, with tbe knowledge 
and sanction of bis superiors, to one of bis 
assistants* the latter whs held to be guilty ol 
criminal misappropriation by a publio servant, 
within the meaning of s. 409, wbeu be made 
away with tbe stamp.*^. QUEBN v* RamDhun 
Dby, 13 W.R. Cr. 77. 

(41) — Cheating or extortion by Chowkeedar, 
—Wbeo a chowkeedar obtains money from 
another either under fraudulent inducement 
or dishonesty, or by putting that person io 
fear of injury, be is punishable under s. 417 
or 99 . 383 and 384, I.P O. He can never be eaid 
to have appropriated publio money eatrueted to 
him as a public servant. QUEEN v. RAM 

NaR.ain chowkeedar, 3 W.R, Cr. 32. 

(42) — Mortgage-Wilful default by mortgagor 
in possession— Sale for arrears of Revenue — 
Benamee purchase by mortgagor —Criminal 
misappropriation. —If a mortgagor in possession 
who is entrusted with the dominion over the 
mortgaged property by tbe mortgagee in whom 


Criniioal Misappropriation—conduded. 

the property is in a mortgage in the English 
form, wilfully defaults, and causes the property 
to be sold for arrears of Government revenue 
for the purpose of defrauding the mortgagee, 
and purchases it beytamee, he is liable to be 
punished for criminal misappropriation under 
8- 405 of the Peual Code. Ram ManicK 
Shah v. Brindabun Chundbu Potdar, S 
W.R. 230. 

See ACT XIV OP 1866, s. 48,14 M. 229 = 1 
Weir 860. 

See Crim. Pro. Code, 1893, ss. 222 (2), 234, 
31 C. 923 = 8 C.W.N, 807. 

See Grim. Pro. Code, 1893. s. 234 , 2 C.W. 
N. 341. 

See GRIM. Pro. Code, 1898, s- 517, 12 Ct. 
L.J. 467 = 11 Ind. Cas. 1003. ‘ 

See Grim. Pro. code. 189S, ss. 536, 537, 
26 M. 243. Note. 

See False Evidence. 10 C.L.R. 187. 

Joinder of the ollences of forgery and, com* 
misted in one transaction with like offences 
committed in another—See JOINDER OP 

cuAROBS—M isjoinder op charges, 2 l. 
B.R. 10 . 

See Partnership property, 13 B.L.R. 
P.B. 307 = 21 W.R. 59. Cr,. 6 B.L.R. I33=l3 
B.L.R. 310, note-16 W.R. 51. Cr. 

See Penal Code, ss. 95, 403, a.W.N. 1831, 

100 . 

See Penal Code. ss. 379 and 403, 7 C P. 
L.R. Cr> 34. 

See Penal Code, s. 409, is A. 116 = A.W. 
N. 1696, 11. 

See THEFT—General—WHAT Consti¬ 
tutes THEFT, Rat. Uq. Cr. C. 143. 

See Theft—THINGS in respect of 
WHICH THE offence OF THEFT CANNOT 
BE COMMITTED. 15 C. 39i. l5 C. 390. note. 

See THEFT—THINGS WHICH MAY BE THE 
SUBJECT OF THEFT. 4 Bom. L.R. 626. 1 Weir 
408, Rat. Un. Cr. 0. 136, 314 =Cr. Rg. 70 of 
1886, U.B.R. 1892—1896. Vol. I. 236. 

Criminal Procedure Amendment Act. 

See ACT XV OF 1862. 

See ACT XI OF 1874. 

See ACT III OF 1884. 

See ACT IV OF 1891. 

Crim. Pro. Code (Act XXV of 1861). 

[Rep., act X op i872.] 

(1)— General—Adovtion of Western Court's 
Circular 2fo 12 — Publishing a table of changes. 
—For the information and guidance of all dea* 
sions Judges and Magistrates, the High Court 
was pleased to circulate Circular Order No. 12. 
dated the 27th April, 1866, issued by the Wes¬ 
tern Court, publishing a table indicating the 
changes made in tbe schedule annexed to tbe 
Crim Pro. Code by the provisions of Act VIII of 
1866. Criminal Circular, No. 7. dated- 
HTH June. 1866. 6 W.R. Cr. CIr. 1. 
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Orlm. Pro. Code (Act XXY of 1861 )—contd. 

(а) —See ACT V OP 1861, 5 W.R. Or. Cir. 1. 

(3) —Sec ACT XX OP 1866. ss. 94.95. Rat. Uo. 
Or.C. 51. 

(4) —8. 15—Sec MAGISTKATE, JURISDIC¬ 
TION OF— General—Jurisdiction. 4 M.H. 
0. App. 2. 

(5) —S3. 22, 46—Sec SENTENCE -GENERAL. 
Rat. Un. Cr. C. 49 = Cr. Rg. 2.3-1871. 

(б) —8s. 43, 66 and 68—See MaD. ACT III 
OP 1871. s. 154, 6 RI.H.C. App. 49. 

(7)—Ss. 44. 6-2. 308 —See MAGISTRATE, 
Jurisdiction of—general jurisdiction, 
Rat. Uo. Cr. C. 50 = Ct. Rg. 13-1-187I. 

(8) —S. 46—SceNn. 5. supra. 

(9) —S. 62—See No. 7, supra. 

(10)-S. 66—Sec No. G. supra. 


Crim. Pro. Code (Act XXY of 18611 — eontd 

any order of tbo Magistrato- CRIMINAL CIR¬ 
CULAR. No. 7 OF -iOTn JULY. 1871, 16 W.R. Cr. 
Clr. 1. 

(23) —S. 237—See No. 20. supra 

( 24 ) — S3.237.‘i3U— Seei’KNALCODE, s. 323, 
Rat. Ud. Cr. C. 20 = Cr. Rg. 17-8-18G9. 

( 251 —S*. 237. 239 and 213 —See Ch.arGE- 
GENERAL. 8 W.R. Cr. Cir- 3. 

I (26)-Cri»«. Pro. Code (l^^Ol), s 239 (6) — 
Fcrtn of indic/mc»*L—Where tbi’ LL■ui^laI.ure has 
provided, as in s. 239 of the ■ run. I’ro Code 
of 1861 . an example of an iiidiciineiit to be 
used, it issuffioicDt to folhuv that lorm. HIGH 
COURT Proceedings, I6tb March laua, i 
U.H.O. App. S. 

(27) —S. 239—See Njs. 24. 25, supra. 

(28) —S. 24‘2— See CHARGE—FORM OP 
CHARGE. 12W.R. Cr- 23. 


66. ’lOb—Altestfilinn and signature , 
of statement.—Where thestatemoot of anaccus- 
ed person was not attested and .signed by the 
Magistrate as required by s. 205 of the Crim. 
Pro. Code, before an appeal from the convictioo | 
was disposed of. held, the omission was a | 
material irregularity. Where the examination 
of the eomplaioant was not signed a.« required 
by s. 66 of the Code, held that the warrant of 
arrest issued on such examination was informal. 
REG. V. vyankatrav Shrinivas, 7 B.H.C. 
Cr. 80. [B.. 12 B. 377.] 

(12) —8. 68—See No. 6, supra. 

(13) —B. 100— See ARREST. 7 P.R. 1369, Cr. 

(14) —S. 149— Sec CONFESSION—CONFES¬ 
SIONS TO MAGISTRATES ETC. 7 B H C. Ct. 
66 . 

(16)—8. 163—See BAIL, 12 W.R. Cr. 18. 

(16) —8. 205—See No. 11, supra. 

(17) -S3. 206. 366. 380. 426. 439-Sec 

BEUAKD, 2 B.H.C. 395. 

(18) —8. 212—See BAIL. 1 B.L.R 8.N. 26 = 
10 W.R. Cr. 34. 

(19) —8s. 225. 359, 425—See COMMITMENT 
TO Sessions Court. 4 M.H.O. App. 30. 

(20i—8s. 234 and 237—Sec CHARGE—FORM 
OF OHABaB. 9 W.R. Cr. 33. 

(21) —S. 237. scope of.—In s. 237. Crim. Pro. 
Code, lB6l, requires that in framing a charge 
under any aeotion of the Penal Code,, the exis¬ 
tence of the special exception contained within 
that section should bedistioctly denied. 1 V. 
R. Or. Letters, 10. 

(22) —S. 287, Crim. Pro. Code (1861). as 
amended by Act VIII of 1869, Amendement Act. 
—8. 237, Act VIII of 1869, forbids a police 
ofBoer in charge of a station from proceeding 
with the investigation cl any case in which there 
is no sufSolent ground (or entering on an enquiry 
or in which the immediate apprehension of the 
accused is not necessary for the ends of justice. 
In such a case, be must report the substance of 
the complaint or information for the orders of 
the Magistrate having jurisdiction and no other 
police officer is competent to make such enquiry 
uolesa he is authorised and required to do so by 


(291—S. 243—See No. 25. supra. 

(30) —S. 271— See COMPLAINT- WITH¬ 
DRAWAL AND REVIVAL OF COMI'L.AINT. 8 
P.R. 1871, Cr. 

( 31 ) -Crtw. Pro. Code (1861). ss. 280. 287 
and 288— Bef.orl of Sub-Magistrate not evidence 
of likelihood of brcochof peace —Scope of ss. 287 
and 2HB.—The report of a Bub-Magistrate is 
not evidence on which a Magistrate can pro¬ 
perly arrive at a conclusion that the accused 

I is likely to came a broach of the peace. Ss. 287 
1 and 288, Crim. Pro. Code, require that evidence 
in such a case shall bo recorded, and, if none is 
forthcoming, seourity to keep the peace should 
not be demanded. 3 J.G. 37. 

(32) —8. 287—See No. 31, supra. 

(33) —8, 268—Sec No, 31, supra. 

(34) _S. 306—Sec ABSCONDING OFFENDER. 

3 N.W.P. 2. 

(35) _S. 308—See JURISDICTION OF CIVIL 
COURTS, 4 B.L.R. P.B. 24 = 12 W R. F.B, 18. 

(36) —8. 308—See No. 7, supra. 

(37) —S. 318—See ACT XXVII OF 1860, 11 

W.R. Cc.23. 

(38) —S. 318—See ACT XV OP 1877, art. 47, 
7 N.W.P. 35. 

(39) —S. 318—See DISPUTE AS TO POSSES¬ 
SION OP IMMOVEABLE PROPERTY, 6 B.H.C. 
Cr. 30. 

(40) —Bs. 318. 319 —See DAMAGES. 4 M.H. 
C, 410. 

(41) -8. 319—See No. 40. supra. 

(4l-al 8. 359 —See No. 19, supra. 

(42) —8.366—See No, 17, supra. 

(43) —Ba. 368 and 369—See EXAMINATION OP 
WITNESSES, 8 W.R. Cr. Cir. 6. 

( 44 ) —S. 369—See DEPOSITION, Cr. RO. 26- 
8-1869. 

(45) —8. 369—See No. 43, supra. 

(46) —s 373—See CONVICTION, 3 B.H.C, 
Cr. 51. 

(47) —8. 380—See No. 17, supra. 
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Crim. Pro. Code (Act XXV of 1861) — concld. 

f4S) —S 382—See ALTERNATIVE FINDING. 
Rat. Un. Cr C- 20 = Cr, Rg. 6-9-1869. 

(40)—S:?-411. 436—See BAIL, 1 B.L.R. A. 
Cr. 7= 10 W.R. Cr. 16. 

(50) —S- 415 —See APPEAL — APPEAL — 
Practice and Procedure. 5 w.R. Cr. eo. 

(50-a)—8- 425— Sec No. 19, supra. 

(51) —S. 426— See APPEAL— GENERAL, 6 
B.H.C. Cr 47. 

(52) -s. 436 —See REVISION — GENERAL 
Principles. 3 B.H.C. Cr 42. 

(53'—8. 426— See No. 17. supra. 

(541—Ss. 426.439—See ACCUSED PERSON, 
6 M.H.C. App. 45. 

(55) —S. 427—Sec RENTSION—RE TRIAL. 4 
B.H.C. Cr. 2. 

(56) —8.436—See No. 49, supra. 

(57) —8. 439—Sec Nos. 17. 54. supra. 

(58) —S. 440 —Scope of the section. — S. 440 of 
the Codo has no boaring on the question of 
stamp dut 3 '. but refers solely to the expoose of 
copying. Copies applied for under thatseotioo 
should in all case.s he written by a salaried 
Officer of the Court. HIGH COURT PROCEED¬ 
INGS. 26 th July, 18G9, 4 M.H C. App. 87. 

(59) —8. 443—Sec WITNESS—MISCELLANE¬ 
OUS CASES, I W.R. Cr. Cir. 4. 

(GO)—Ss. 445-A—445-0—See APPEAL — 
Cases where appeal lies, h w.R. Ot, i8. 

(61) —Ch. Ill—See MAGISTRATE, JURIS¬ 
DICTION OF—General jurisdiction, 9 
Weir 20. 

(62) —Ch. XIV— See COMPLAINT — DIS¬ 
MISSAL OF COMPLAINT, 3 N.W.P. 341. 

(63) —Ch. XIV—See COMPLAINT—With¬ 
drawal AND REVIVAL OF COMPLAINTS, 6 
M.H.C. App. 3. 

(64) —Cb. XV—See BEN. ACT II OP IS72. 
B8. 4, 34, 19 W.R. Ct. 4. 

(65) —Ch. XX—Declaratory suit to set aside 
award—See ACT I OP 1877,8. 42.15 W.R. 294 
= 6 B L.R. 643. 

(66) —Chp. XX aud XXII-Order for remov- 
iog of enoroaobmeots not dealt with as local 
nuisance — Sec JURISDICTION OF CIVIL 

Courts, 2 w.R. 287, 

(67) — Ch. XXII—Sec No. 66, supra. 

(68) _(7ftn». Fro. Code. Act XXV of 1861, 
Schedule—Seventh Explanalorp note — Purpose. 
—The seventh explanatory note at the bead of 
the eobedule to the Crim. Pro. Code of 1861. 
as amended by Act VIII of 1869, refers to pco- 
oedure and not the class of officers by whom 
an offence is punishable. REG. v. LaKHA 
JiBHAl, Rat. Un. Cp. C, 24= Rat. On. Cr. C. 
26=Cr. Rg. 20 9-1869. 

QrimlDal Procedure Code(Act X of 1672). 
[REP. ACT X OP 1882]. 

(D—See ACT I OF 1877, s. 42, 6 M. 176. 

FALSE Evidence, 18 b. 877, F.B. 


Grim. Pro. Code (Act X of 1872)—continued. 

(3) —See Magistrate, Jurisdiction of— 
General Jurisdiction, 7 B. 303. 

(4) —Sec Revival OF Criminal Proceed¬ 
ings, 1 C. 282 = 26 W R, Cr. 30. 

(5) —See STOLEN PROPERTY. 1 B. 630. 

(6) — Crim. Fro Code (1872), ss. 4, 296— "Ses¬ 
sions case," meaning of — S. 467, Penal Code — 
Eeld bp the Full Bench (Spankie and Oldfield, 
JJ., dxssenling) :—A “Seseions case” in s. 296, 
means a case exclusively triable by a Sessions 
Court. Where a Magistrate discharged an 
accused person under e. 457, I.P.C-. and the 
Sessions Judge ordered the commitment of the 
accused to tbe Seesionti Court on a charge 
under ss. 457 and 380, I.P.C., held, that tbe 
Judge's order to commit tbe case to tbe Ses¬ 
sions Court was illegal, as tbe case was a 
Magistrate’s case, and not one triable by the 
Court of Sessions only. EMPRESS OF INDIA 
V. KANCHAN SINGH, 1 A, 413 F B. [F., 7 
C.L.R. 168. 2 A.W.N. 105 ; R., 2 A- 570.] 

(7) _8s. 4 and 296—See COMMITMENT TO 
Sessions court. 7 M.H.C. App. 27. 

( 9 )_S 5 . 34 and 283—Evidence for the defence, 
not recorded bp the A/a< 7 is/ra(c who tried the 
case. —S. 283 does not cure tbe defect of a 
Magistrate, who bad not jurisdiction, recording 
the evidence of witoessee for tbe defence, while 
tbe case was tried by another Magistrate having 
jurisdiction over the offence. Basawa SINGH 
V. EMPRESS. 19 P R. 1881. Cr. 

( 9 ) _g 3 , 86 and Alternative sentence of 

imprisonment .—An alternative sentence of im¬ 
prisonment exceeding 9 months could not bo 
legally passed by a Magistrate of tbe District 
with enhanced powers, without confirmation 
bv tbe Benaions Judge. EMPRESS v. PiR 
Baksh. 16 P.R 1881, Cr. 

(10) —Crim. Pro. Code, Act X of 1872, ss. 45, 
316 —Penal Code. s. 75—Previous convictions— 
Light senfence.-Though the High Court found 
that, in con.sideration of tbe various previous 
convictions proved against the accused, the 
sentence passed by the Magistrate was in¬ 
adequate and that the Magistrate should have 
proceeded under ss. 45 and 315 of tbe Grim. 
Pro Code, held that the Magistrate bad full 
discretion under s. 315 and that no new trial 
could be ordered. REG v. AnnaJI KRISHNA. 
Rat. Un. Cr. G 70=Cr. Rg 24-4-1873. 

(11) —Ss, 50. 630—Sec BENCH OF MAGIS¬ 
TRATES. 2 O.D.R. 263. 

(12) —Ss. 63. 530 — See JURISDICTION OF 
Criminal Courts—General, 9 P.B. 1883. 
Cr. 

(18)—Ss. 76, 90. 93—A Magistrate is com¬ 
petent to admit to bail recalcitrant witnesses 
arrested under s. 90 of the Codo. HIGH COURT 
Proceedings hth May. i88i.No. 957, 2 
Weir. 39. 

(14)—S. 90—Information to police by agents. 
— Per Markby, J. — A khasanchi of the 
zemiudar of a village is not an ' agent ’ under 
tbe above section. A devjan may be an ‘ agent* 
during the absence of his master; hat not a 
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Crlm. Pro. Code (Act X of l872)-c£l«^mued. 

dej«an. who acta only under tho orders of hie 
resident master. Quart—Per Prittsep, J.— 
Whether, under the above seotion, an agent is 
responsible only (or giving information of the 
occurrence of any sudden or unnatural death ? 
Empress v. achiuaj lall, 4 C. 603=»3 C L. 

R. B7»l Shome L.R. Cr. 89. 

fl5)—S. 90—See ILLEGAL OMISSION, 34 
P.R. 1882. Cr. 

(16) —s. 90(c)—See PENAL CODE. s. 202, A. 
W.N. 1883.9, 

(17) —3. 90—See No. 13. supra. 

(17.a)_S. 93—Sec No. 13, supra. 

(18) —S- 109—See No. 3. supra. 

(19) —8. 147—Sec False Charge. 8 C L.R. I 

289. • 

(20) —Ss. 227 , 274—Scnfence o/imprison»Henf 
and fine by first class Magistrate — Appeal— I 
Form oj record.—Whore a Magi.stratc of tho ' 
first class passed a sentence of fine and impri* 
aonment, held that bis order was appealable ; 
therefore, he should record the evidence of the 
witnesses and bis reason for passing the sen¬ 
tence. In the matter of SlIER MAHOMED, 2 
C.L.R. Sll. 

(21 & 22)—Cri»i. Pro. Code (1872). s. 263— 
Acquittal by jury — Duly ot Sessions Judge in 
making a reference.—When a Sessions Judge 
disagrees with a verdict of acquittal, it is his 
duty in sending up a case to tUe High Court, 
under sa. 263 and 4G4. to state the oflence 
which, in his opinion, has been commitlod. 
Where a Sessions Judge referred a oase to the 
High Court under s. 263. Crim. Pro. Code, 
1872, held that the Court wsis oorapelent to 
find the prisoner guilty, though the majority 
of the jury might have celurned a verdict of 
acquittal In f/ie tnaHtr of SaEAE Bae IJ. 
Q. 88. 

(23) -Crim. Pro. Code (1872). s. 263 — 
Verdtef of Jur;/— Interference of High Court .— 
Where there are reasons for suspicion sufficicot 
to warrant the jury in disbelieving the witness¬ 
es and in giving the prisoocr the benefit of 
the doubts raised by inoonsisteocies in their 
evidence, the High Court will not interfere, 
merely on the ground that another jury would 
have oome to a different conclusion on the 
evidenoe. It must bo shown that the verdict 
was uoroasonablo and perverse. In re HURBEE 
NaraIN, 1 J.O. 76. 

(24) —8e. 272. 283. 443 — See CHARGE— 
OdnEBAL. 10 B.H.O. 373 

(25) —8, 274—See No. 20, supra. 

(25-0)—8. 283—See Nos. 8, 21. supra. 

(26) —8. 296—See Nos. 6. 7, supra. 

(27) —Ss. 308, 810, 311—See JURISDICTION 
OP CIVIL COURTS, 19 W.R. 845. 

(28) —8. 309 (3)—See SENTENCE-IMPRI¬ 
SONMENT—IMPRISONMENT IN DEFAULT OF 
PAYMENT OF FINE, BTC., Rat. Un. Or. 0.68- 
Cc. Bg. 27-3-1873. 


Crlra. Pro. Code (Act X of 1872)—confinued. 

(291—S. 310—Ser No, 27. supra. 

(30) —S. 311—See No. 27. supra. 

(31) —S. 315—Po:,->er of Subordinate Mogis- 
rale to send a case (or trial to the District 
Magistrate. — A Magislnto may. at any stage 
oftbc proceeding'^, witbnut framing a charge 
or completing an enquiry, send the accused to 
the Magistrate of tho District to be pi leed upon 
bis trial, in rc- a reference froniCO.M.MlSSlON- 
ER, Lahore, i? P.R. 1873, Cr, 

(32) —S. 315—See HaHITU^L OFFENDER. 
A.W.N. 1891. 153. A W.N. ISS'i. 215. 

(33) —S. 315 —See No. lO. supra- 

(34) —8- 390 —Sec Bail, 24 W.R. Cr. R. 
135)—S. 435-See CONTEMPT OF COURT. 

Cr. Rg. 16—3—1871. 

<36)_S. 439—See CHARGE. FORM OF 
Charge 22 W.B.C.R. 39. 

(37) —8. 443—Sec No 24. supra. 

(38) —S. 446-Pciccr of Sessions Judge to 

expunge a charge before calling upon accused to 
plead - Wbero a Magistrate commit? an accused 
person to the Sessions Court to be tried on 
specific charges, the Se.ssionfl Judge has no 
power, before calling upon the aecu-sod to plead, 
to expunge one of the charge®. EMPRESS v. 
PORESHOLLAH Sheikh. 7C.L R. 143 [R.. 

13 Cr. L.J. 609=16 Tnd. Cas. 257= 15 C.L. 
J. 517 = 16 C.W.N. 1105.] 

(39) —Sa. 489. 490. SCO. 504—See SURETY 
Bond. B*t. Un. Cr. C. 126 

(40) —S. 490—Sec No. 39. supra. 

(4j,_S9. 491, 492 —See SECURITY TO KEEP 

THE PE.ACE— Summons to show c.ause, 
FORM AND NATURE OF, NOTICE. ETC., 27 P. 
R 188V!. Cr. 

(42)—Ss. 492—See No. 41, supra. 

(43»—S. 497—Sec SECURITY TO KEEP THE 
PEACE—Evidence and procedure, u P. 
R. 1882, Cr. 

(44) -S. 500—See No. 39, supra. 

(45) —8. 504—See No. 39. supro. 

(46>—Ss. 605!ona 506. Crim. Pro. Code (1872), 
—Discrefton. —The powers under these very 
BtriDg6Dt Mctioos shfiuld bo oxerc^sed ooly with 
extreme disoreiioo. EMPRESS v KALA CHAND 
DaSS. 8 C. 14 = 6 C.L.R. 128 = 3 Shome L.R. 
Cr. 14 [R.. 16 B. 372.] 

(47) —Ss. 505, 606—See SECURITY FOR GOOD 
BEHAVIOUR, A,W.N. 1882, 92. 

(48) —8. 506—See Nos. 46. 47, supra. 

( 49 ) _S. 521 _ See PENAL CODE, 8. 188, 

A. W.N. 1982. 232. 

(50) —Ss. 536 803 537—See MAINTENANCE. 
28 P.K. 1880. Cr. 

(51) —8. 639—See PONJ. ACT IV OF 1872, 

B. 42. 28 P.R. 1873, Cc. 

(52) —Ch. XVII—See WITNESS— EXAMINA¬ 
TION OF Witnesses, 4 M. i30=2Weic 824 
=6 Ind. Juc. 30. 
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Crim. Pro. Code (Act X of 1872)— concluded. 

f53)—Ch. XVIII—See SUMMARY TRIAL, 6 
JI- 39f> —‘2 Weir 328 = 8 Ind. Jur- 35. 

<51)—Cb, XLI-See MAINTENANCE, 4 C. 374. 


CriiD. Pro. Code (Act X of 1882)— concluded. 

(15)—8- &66-A —Sec TRANSFER OF CRIMI¬ 
NAL Case, grounds for transfer — 
Notice, 2 c.w.n. 498. 


Crim Pro. Code (Act X of 1882). 

[REI’., Act V OF 1893]. 

(\) —Crim. Pro. Code, object o/.—The object 
of a Code of Crimioal Prooedure is to provide a 
machinery for tho punishment of oflenders 
against the substantive criminal law. In the 
matter oi the vf’titiov of GaNESH Nar.WAN 
SATHl. 13 B. 590, F.B [R. 16 B. 580 ; R.. 16 

B. 661. Rat, Un. Cr. Cr, 776.) 

{“ 2 )—Police officer's atithorit]! to take security 
bond for production of n. person before the Police 
.—Magistrate's power to alter such bond. —There 
is no provision in the Code, auihorizinga police 
officer to take a security bond for tho production 
of any person before the Police. The Magis* 
trato has, thc-tetore, no power to alter it and to 
impo.'O a fresh obligation In the matter of 
CDENDRA SEKIl-Mt RAI. 11 C. 77. [Diss . 21 
Incl.Cas. 679 = 22 P.R. 1913, Cr. = 6P.L.R, 1914 
-6 P.W.R. 1913, Ct.] 

(3) Applicability of —See ACT XXI OF 1879, 
12 M. 39 = 1 Weir 10. 

(4) —See False evidence. 7 a. 44 = A-W. 
N. 1884, 258. 

»5)—See Reply, RIGHT OF, Eat. Un. Ct. 

C. 938 = Cr. Rg. 49 of 1997. 

(6) —Repeal of Crim. Pro. Code of 1872 by 
that of 1882-See REVISION—MISCELLANE¬ 
OUS Cases. 9 C. 513 = 12 C.L.R. 500. 

(7) -Crtm. Pro. Code (1882). s. 100 -Ctw(odv 
of minor.—li is not in all cases 
kidnapping that an order under s. IW oi tne 
Crim- Pro. Code should be passed. It i3 only 
when the Magistrate believes that the minor 

was wtonglv confined that such 

be made. QOEBN-EMPRESS v. MuKTABAL. 

Rat.Un. Cp. C 839=Cr. Rg 8 of 1896. 

(8) —Ss. 109, 112. 118 and 123 —Secunfi/ 
Minor.—There is nothing in these s^tions. 
which precludes a Magistrate from 

minor lo give security, but the nature ol the 
security which may be requited, wben tho 
narson in respect of whom the inquiry is made 
F,Tm"ro,ns%ro.idea .o. QUKK.^ 

V. NGA SHAN. L B.R. 1893 19UU. lev. 

(9J—S. 112 —See No. 8, supra. 

(10)—8. 118 —See No. 8, siipra. 

(ID—S. 123—Sec No. 8. supra. 

(12) -S. 380-Sec SENTENCE—CONFIRM.a- 
TION OF SENTENCE, 36 P-R. 18S6, Ct, P.B-, 
26 P.R. 1387. Cr.. 3 P.R. 1898, Ct. 

(13) —s. 380—Sf-c SENTENCE—Transpor¬ 
tation, 43 P.R. 1884, Cr. 4 P.R. 1886. Cr. 

(14) — Crim. Pro. Code, 1882, s. 439—Htjh 
Court — Revision-Preshevidence-Enhancement. 
—Evidence of previous conviction discovered 
after the trial does not justify the High Court 
in enhaooing the sentence in the execoise of its 
revisional powers. QUEEN-EmpBESS v. KARIM 
Bat. Un. Cr. C. iBl. 


(16)—Ch. XXII—Sec Penal CODE, 8.75, 
L.B.R. 1872—1892, 386. 


(17)— Crim. Pro. Code (1882), Ch. XXXlI— 
Sessions Judge—Reference to District Magistrate. 
—Where an application is made to a Court of 
Sessions under Ch. XXXII of the Crim. Pro. 
Code, the Court has no power to refer the aopli- 
cant to a District, Magistrate whose Court is one 
not subordinate to, hut of concurrent jurisdic¬ 
tion with, tho Sessions Court for the purposes of 
that chapter QUEEN-EMPBESS v. TA.JBHAI, 
Rat. Un.Cr. C, 525 =Cr. Rg 97 of 1890. 

Criin. Pro. Code (Act Y of 1898). 


[Rep. in pt-. hn sindh Frontier). Reg. 

V OF 1972, s. 11 (SAVED BY S. 3 OF THE 

Code), am. (locally in Madras). actV 
OF 1889, s. 4. AS AMENDED BY ACT I OF 1903- 
AM.. ACT XII OF 1899. S. 3. 3. 185 (2) (AS 

TO LOWER Burma), and part of s- 487 
RELATING TO LOWER BURMA, RBP., ACT 

VI OF 1900. S. 49. SS-54 (2). 55 (2), 56(2), 
84 (4). 127 (2) AND OH- IX (SS 127 TO 132) 
RBP. AS TO THE TOWN OP BOMBAY, AND 
SS.93(2). 85. 86 AND 155 RBP. AS TO THE 
POLICE IN THE TOWN OF BOMBAY, BOM. ACT 
IV OP 1902. 88.260 (1). 565 AND SCHS II, 
VI AM.. ACT I OP 1903. APPLICATION OF S. 46 
BARBED) Bur. ACT VI OF 1907, S. 7 (2). 
APPLICATION RESTRICTED, ACT XIV OF 
1908. SS. 12. 14. S. 392 (2) AM,. S. 32 (1). (3). 
8CH. IV BEP. IN PT.. ACT IV OF 1909, SS. 7. 
8 AM. (IN LOWER Burma), Act vi of 
1900. S. 47; AM., (IN ANDAMAN AND NICOBAR 
ISL.ANDS), REG. Ill OP 1876. S. 13..^S AMEND¬ 
ED BY REG. I OF 1894, S. 3 (SAVED BY 8. 3 
OF THE Code): am., (in British Balu¬ 
chistan). REG. VIII OF 1896 (SAVED BY S. 3 
OF THE CODE) ; AM. (IN PART OF THE PUN¬ 
JAB AND IN THE N. W. FRONTIER PROVIN¬ 
CE.) REG. lit OF 1901, SS. 4 TO 7, ETC.: AM.. 
(IN N.W. FRONTIER PROVINCE). REG. VII 
OF 1901. PT II; AM., (IN Sindh Frontier), 
REQ. Ill OF 1892. S. 27 (SAVED BY S. 3 OF 

thbCodei. declared in fouck—in the 
SonthalParganas (with modifications) 
Reg. V OF 1893, s. 4. as AMENDED BY REG. 
Ill OP 1899. S- 2 ; IN THE CHITTAGONG 
Hill TRACTS (with a restriction), reg. 
1 OF 1900, s. 4 ; IN Upper Burma (except 
the SHAN States)—(A viTH modifica¬ 
tions!, Reg. V of 1892, s. 2. as amended 
BY act XIII OF 1898. SS 16. l8 ; (SUBJECT 
TO THE provisions OF THE UPPER BURMA 
Criminal Justice regulation, is92). act 
XIII OF 1898, s. 4.] 


[\)—Wtthdrawal of Crim. Pro. Cede from a 
Dislrict~~lts effect on the pfu;erso/ the Btgh 
Court .—It 16 quite conceivable that, notwith¬ 
standing the withdrawal of the operation of the 
Code of Criminal Procedure from a certain dis¬ 
trict, the High Court might ooutioue toeietoiae 
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Grim. Pro. Code (Act Y of 1898)—continued. i 

appellate and revisional powers over that dis- I 
triCt. SOONDERJEE NANJBE v. MAYLON. 28 
C. 874 = 3C.W.N 864. (4 C. 172 = 5 I.A. 178. , 

B) 

(2) —De/iixrj/o/property, order directino.mere- l 
ty upon complaint, illtgal. —Ao order passed by a 
Magistrate, dircctiog the delivery of property ; 
to the complaioant merely upon a complaiot 
that some accused person was detainiag it 
unlawfully, is illegal. The High Court, as a 
Court of Revision, set aside such an order, but 
declined to make a further order for restora¬ 
tion. on the ground that it would be illegal to 
do Bo. NUR Mahomed J.skariah v. Jafar 
MEHAR ALT. 5 C L.J. 229 = 5Cr, L-J. 147. 

(3) — Ezaminalion of the accused at a .Sessions 
trial, — At a Se.-sions trial, if, at the close of a 
case for the prosecution, the accused person . 
makes any statement in his defence, it should 
be recorded : if be docs not voluntarily make 
any statement and declines to answer any ques¬ 
tion put by the Court, the fact should also 
be noted. QuEEN-EMPRESS v. MUSSAMUT 
Hardai. S.C. 95, Oudh. 

(4) —See District magistrate, a.W.N. 
1882, 135. 

(5) —Sec Examination of accused, 
GS. 289, 342 and 637, 2 L.B.R. 115. 

(6) —Sec JURISDICTION OF CIVIL COURTS, 
6 C. 291=7C. L.R. 433. 6 C. 835 = 8 C.L.R. 217. 

(7-8)—Sec SANCTION TO PROSECUTE— 

Conditions requisite for grant of 
SANCTION, etc., 6 M.L.T. 128. 

(9) -See SENTENCE -CAPITAL SENTENCE, 

8 M.L.T. 8l=7lQd. Gas. 397 =11 Or. L.J. 481. 

-8. 1 ( = 1882.8. 1; 1872, ae. 1. 2, HI. 533. 

840). 

(10) —S. 1 (=G’riTO. Pro. Code, 1883, s. 1 (2) 
(6)— Applicibilily of the Code £o village head¬ 
men, —No part of the Ctim. Pro. Code applies 
to village headmen and, therefore, they are not 
bound to follow the procedure preaoribed by 
B. 476. VIZIRAMUTHA PlllaI, Accused, 2 
Velrl. 

(11) —Ss. 1, 2 (1 to 3)—See ACT XVIII OF 
1854, 88.30, 35, Rat. Un. Or. C. 83 = Cr. Rg. 
28-7-74. 

(12) —Ss. 1, 2 (1 to 3)—Sec ACT XXXI OP 
1860, B. 36, Rat. Un. Ct. 0. 80 = Cr. Rg. 15-1- 
74. 

(13) —8a. 1 and 2 (I to 3) and 44—See 
European British Subject, 2 Weir 678= 
7 M.H.O. App. 32. 

(14) —Sfl. 1 and 192—See ACT I OF 1871, 
BB. 20 to 23, 23 C. 800. 

(16)—Sb.I aod403—See AUTREFOIS ACQUIT, 
PLEA OF, 10 B. 181. 

(16)—Ss. 1 (2) fa), 4 (p) and is), 65 (6)— 
Arrest by Police in Oafeuffo.—Prom 8. 1 (2) {a) 
of the Code of Criminal Procedure, it is olear 
that the Code does not apply to the Police of 
Calcutta, unleea expressly made applioable to 
them. Paragraphs (p) and (a) of s. 4 have 
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not been expressly made applioable, and bcuoo 
they do not apply to the Calcutta Police. S. 65 
of tho Code is, howovor, expressly applicable. 
Tbereforo, an ofTicor in charge of tho police 
station in Calouila may ihcrefoco arrest a 
person, although there ia no declaration by 
Government declaring a thnna or police station 
in Calcutta to bo a pvlicc station within tho 
meaning of the Code. EMI’EROli v. M.aDIIO 
DHOm. 31 C. 557 = 7 C.W.N. 66t. 

(17) —Ss. 1 f2) In), 4 (p) and (si, 65 (6), 109 (6) 
—Arrest by Z’oftce in the town of Calctilia— 
Security for good behaviour—Duty of Hagis- 
Irate to proceed with the case — Lt-galily of the 
arrest. —Honorary M.agistrales are empowered 
to put in force ibe provisioo.s of s. 109 of the 
Code, whenever they have credible information 
that tho accused has no ostensible metus of 
livelihood nr is unable to give a SHiisfactocy ac¬ 
count of himself and Is within the limits of 
tbcir jurisdiction. Whether the person is before 
them under a lawful arrest or not is immaterial. 
EMPEROR V. MaDHO DHOW, 3t C, 357 = 7 
C.W.N. 651. (2G M. 124. J>'.). 

-S. 2 ( = 1882, 88. 2 (1) (2), 538; 1872, 88.2. 

82. 86). 

(18) —S. 2—See Nos, 11. 12.:i3. supra. 

2. 32—See MAGISTB.aTE. JURIS¬ 
DICTION OF-GBNBRAL JURISDICTION. 7 B. 
303. 

-S. 3 ( = 1882, a. 3 (1) (2); 1872.^8. 2:(3)aDd 

l4|.) 

(20) —S. 3—See ACT XVI OP 1871,12 M. 161 = 
1 Weir 887. 

-S. 4 ( = 1882, 8.4). 

(21) —S. 4— " Complaint"—Definition of the 
Igrm ,— Although a petition to the Magistrate 
impugning the correotnesB of the Police report, 
and praying that the person accused by the 
petitioner might be brought to trial, is not 
such a petition as. according to tho practice in 
the mofussil. would bo regarded as a complaint, 
etill as the definition of complaint in s> 4 is 
very wide, such a petition falls within that de¬ 
finition. JOOENDRA NATH MOOKEBJEB V. 

Emperor. 33 C. 1 = 2 C L.J. 228 = 10 C.W.N. 
158 = 2 Cr. L.J. 615. 

(22) — S. 4—Sanction to prosecute—I.P>C., 
(XLV of 1860). s. 211—Pefifion before Magis¬ 
trate making charges against accused and asking 
for an order on Police to warn accused, if com¬ 
plaint. —A petition in which the petitioner made 
certain allegations against a person and asked 
for an order on the Police to warn him ie not a 
complaint in a criminal case, and no sanction 
to prosecute the petitioner under 8. 211, Penal 
Code, for those allegations, can be granted. 
PURNO CHANDRA GHOSH v. HUBISH 
CHANDRA Ghosh, 15 C.W.N. 10S1 = 12 Ind. 
Cat. 203 = 12 Cr. L.J. 835. 

(23) —S. 4—See ACT XXII OP 1881, sb. 35, 
47 and 49, 8 P.R. 1894, Cr. 

(23-0)—S. 4—Sec Noa. 16, 17, supra. 

(94)—Ss 4. 88. 89 i^Crim.Pro. Cede, 1883, 
ss. 4 (m), 88, 69)—Proceeditipe of Magistrate 
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under s. 89, Crim. Pro. Code, ichether "judicial 
proceeclmgs.” —The )aw makes oo provision for 
the ins’e^tigation by a Magistrate of the claims 
of third persons to property which has been 
attached under s. 89 of the Code. Therefore, 
the proceedings of Magistrates under s, 88 are 
not ' judicial proceedings in the sense of s. 4 
(hi) of that Code. QUBKN-ElIPUESS v. SHEO- 
Dliur^ R.\l, 6 A. 487. [F., 4 L.B.R. 103 = 7 

Cr. L.J. 81; R., 8 Cr. L.J. 280 = 29 P.W.R, 
1908 = 9 P.K. 1908, Cr.. 3 P.L.R. Cr.. 81.j 

(25)— Ss. 4, 145, 437 ( = Crim. Pro. Code, 
1882, as. 4 (h),l45 and 437)—Cass wider s. 145— 
Power of Afaf 7 isfra<e to order a further enquirif. 
—8. 437 of the Code does not authorise a 
Magistrate to order a further enquiry in a cise 
under s. 145 of the Codo, as the section is not 
directed to any offence at all. S, 437 only allows 
a further enquiry into a complaint which 
means, under s. 4 (/i) a complaint of an offence, 
i.e., any act or omission made puotsbable by 
any law for the time boiog in forco. CHATBU 
RaI V. NIRANJ.^N RaI. 20 C. 729. [R., 17 

O.P.L R. 127. 42 P.R. 1905, Cr. = 131 P.L.R. 
1905; D.. 29 0. 242 = 6 C.W.N. 290, 33 P.R. 
1905, Cr. = 149 P.L.R. 1905.J 

126)—Ss. 4, 155, 156, 165—Scfi ACT XIII OF 
1857. 8. 24, 24 C. C91. 

(27) —Ss. 4, 177, 488—See MAINTENANCE, 
3 P.R. 1893, Cr. 

(28) —Ss 4, 190— Police report — Complaint — 
Procedure. —An information laid by a police 
of&cer of gambling contrary to ss. 11 and 12 of 
the Act is not a police report in the sense in 
which this term is used in s. 4 or s. 190, Crim. 
Pro. Code. Police report means a report made 
by a police officer under ch. XIV in a case 
he is authorised to investigate. The informa¬ 
tion must be treated as a complaint and the 
complainant should be examined, and, if neces¬ 
sary, aotioQ should be taken under s. 202, Crim. 
Pro. Code, before issue of process. QUEEN- 
EMPRESS V. NGA SHWE E, I L.B.R. 58. 
iOverruled; 2 L.B.R. 146.] 

(29) -8s. 4 and 190—See PUN. ACT XX OF 
1891. B. 186, 2 P.R. 1892. Cr., 3 P.R. 1892, Cr. 

(30) —Ss. 4, 190 and 200 fo 203—Compfamf, 
what constitutes-— petition sent by post to a 
District Magistrate informing him of an oDence 
and praying for an enquiry by the Tabsildar, is 
not a complaint within the meaning of s. 4, 
but only an ioform^tion under ol. (c) of sub-s. 1 
of B. 190 of the Crim. Pro. Code, The rejection 
of BUoh a petition does not bar the entertain¬ 
ment by a Subordinate Magistrate of another 
complaint in respect of the same oQence. 
KARIMBAESH V. ADU, KHAN, A-W.N, 1899, 
201 . 

(31) — Ss- 4, 190 ( 1 ) (c)— Statement that a 
person keeps a gaming house-issue of search- 
warrant and arrest of certain persons in conse¬ 
quence of the statement— Whether statement 
amounts to complaint—Magistrate not author¬ 
ised under s, 190 (1) {c)—Exercise of powers 
under Bombay Gambling Act, s. S— Effect. 
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Where one M made a statement to the Magis¬ 
trate that H kept a common gaming house in 
which many persons ueed to gamble, and in 
consequence of such statement, the Magistrate 
issued a warrant under s. 6 of the Gambling 
Act, directing the search of H's bouse and the 
arrest of alt persons found therein. Held, that 
the Magistrate received no 'complaint' within 
the meaning of the term as defined in e. 4 of 
the Code, because it is clear that M’s statement 
did not refer to any ofience that was committed 
before the complaint was made and because it 
was not made in order to induoe the Magistrate 
to take any action under the Code of Criminal 
Procedure, but in order to induce him to pro¬ 
ceed under s. G of the Gambling Act. Held, also, 
that the Magistrate who was not specially 
authorised to take aotion under s. 190 (1) (c), 
Crim. Pro. Codo, took cognisance of the case 
only after the accused were arrested and brought 
before him for trial as the result of the warrant 
issued by him under s. 6 of the Gambling Act 
in consequence of the statement made to him. 
HOTU, SON OF PBSSDMAr. v. CROWN, 8 S.L.R. 
65 = 15 Cr. L.J. 657=25lod. Gas. 985. 

(32) —8s. 4, 191, 200 and 537—See COM- 
PDAINT. WHAT IS. AND WHO SHOULD INSTI¬ 
TUTE, 11 M. 443 = 2 Weir 238. 

(33) —Ss. 4 and 195—See BEN. ACT VIII OF 
1885, s. 123, 30 C. 286. 

(31) -Ss. 4, 195, 487 (= Crim.Pro.Code, 1892, 
sj. 4 (m), 195 and 487)—Power of Magistrate 
declining to revoke a sanclion. to try the case. — 
An order, whether original or appellate, grant¬ 
ing or refusing or revoking sanction under 
s 195, Crim. Pro. Code, is a "judicial proceed¬ 
ing " as defined in s. 4 of the Act. Therefore, a 
Magistrate, who has declined to revoke a sanc¬ 
tion to prosecute a person on a charge of forgery, 
is precluded, under s. 487, from himself trying 
the case. QuEEN EmpbesS v. SESH.vDRI 
AYYANQ.ar, 20 M. 383 = 2 Weir. 613. [P., 13 

Cr. L,J. 1= 13 Ind. Cas. 111.] 

(35) — Ss. 4, 195, 531—Absence of complaint 
or sanction—Penal Code, s. 18G—Defect of 
jurisdiction. — Where a Magistrate convicted a 
person of an ofience under s. 186 of the Penal 
Code, on a letter sent by a Civil Court Amin to 
a police officer, and without sanotion by the 
Civil Court, held that the Magistrate bad no 
jurisdiction, since there was no complaint with¬ 
in the meaning of s, 4 of the Crim, Pro. Codo, 
and since there was no sanction. The defect 
was not cured by s. 537. Emperob v. 
Mathura Singh, A.W.N. i904, 266, 

(36) —Ss. 4, 196. 287 and 537—See COM¬ 
PLAINT-PROCEDURE ON RECEIPT OF COM¬ 
PLAINT, 5 M.L.T. 1 = 32 M. 3=9 Or. L.J. 103 
= 1 Ind. Cas. 22. 

(37) —8s. 4 and 199—See COMPLAINT— 
What is, and who should institute, 30 
C. 910, P.B.=8 C.W.N. 17. 

(33)—Ss. 4, 203, 437—See COMPLAINT, 
WITHDRAWAL AND REVIVAL OF OOM- 
LAINTS, 2 C.W.N. 290, 
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(39)—Ss. 4, aC5—Ser BOM. ACT VI OK 1873, 

8. 48, Rat. Ud.Cc. 0.203 = Cr. Rg. 7—8-1884. 

[401—Ss. 4, 250-S^^? Act XIII OP 1850, 

3. 2, 4 C.W.N, 253. 

(41) —Ss 4 aad 250—SC(3 CO^irENSATION— 
General. 7 M. 663. 

(42) —8s. 4. 435 —S^fl ACT V OF 1676, 8. 8* 
14 B. 381, Rat. Un. Ct. C. 494. 

(43)—S5. 4. 488 i = Crvn.Pro. Code, 1882, 5S. 4 
and 488)— ileoning of the Uffn adiiUer ^,'^— 
TFi/^‘s refusal to live with husbayid on the ground j 
of husband's adultery. —The term aduJtery ** 
in s. 488 must be construed with rcfeteoce to 
the deHnitioa of tho term given in s. 487, Penal 
Code. The husband’s immorality, which does 
not amount to adultery or involve the degrada¬ 
tion of a married woman being brought into 
the society of a concubine, is not a suiBcient 
ground for the wife’s refusal to live with her 
husband. In face of s. 4 of the Crim. Pro. 
Code, no other iotocpretation of the term 
adultery” is possible than tho limited inter¬ 
pretation contained in the Penal Code. QUEEN- 
EMFUESSv Mann ate ACHARI, 17 M, 260*2 
Weir 641 M.L.J. 83. [Overruled, 20 M. 470, 
P.B. = 7 M.b.J. 303*2 Weir 045.] 

(44)—iSs. 4,495 (4). 537—Proscci^tfon cort- 
ducted by police o^icer making investigation— 
Irregularily.—An Inspector of Police, on infor¬ 
mation received by him in a case of gambling, 
applied for the warrant, arrested the accused, 
seized the books, etc., and named the witnesses 
to be summoned by the Magistrate. But be did 
not examine any of tho witnesses, and bis in¬ 
vestigation was confined to an inspection of tho 
books and the papers which bad boon seized, 
and from wbiob be gained alt the necessary 
information. Held that, though the case tech- 
nically fell within the provisions of a. 495 (4). 
Crim. Pro. Code, the irregularity in the Magis¬ 
trate’s prooeediogs in no way prejudiced the 
accused persons. KlNG-EUPBROR v, TriuHO- 
VANDAS Brijbhukundas, 4 Bom. L.R. 271 
*26 B. 833. 

(45) —9a. 4 and 537—Ssa ACT XXII OF 1881, 
98. 41 and 47» 2d F.R. 1883, Cr. 

(46) —8. 4 (a)—See COifPLAiNT—WHAT IS 
AND WHO SHOULD INSTITUTE, Rat, Un. Ct. 
C. 554*Ot. Rg. 29 of 1891. 

(47) —Si. 4 (6), 195, 476—Comp/aint—Wo 

snnefion—Reoisiot^.-A Judge passed an order 
to the following eSeot: ** I complain that R 
filed two false and forged bonds in the Court of 
Small Caases, He sent the papers to the 

District Magistrate for taking action. Held, 
that the order of the Jodge was a complaint 
within the meaniogof a. 4(6) of the Crim. Pro. 
Code and was not a Banction given by him 
under s, 195 or 476. Raja Ram v, KINO- 
EMPEBOB, 13 A.L.J. 881»IS Gf. L J. 700* 
26 Ind. Oai. 148, 

(40)—Bs. 4 (6), 199—Enticing away married 
woman—Complaint—Report of Police effioer— 


Crim, Pro. Code (Act V of 1898)— continned. 

See PENAL CODE, s. 498. 39 P.L.R. 1911*32 
P.R. 1910= 12 Cr. L.J. 50*3 Ind. Cas. IIGO. 

(49) —S. 4 {h)‘^ComphiHf, what constitutes^ 
—The presentation of a petition by tho com¬ 
plainant that bis compi tint should bo enquired 
into H in oficct acompi linl, and the Magistrate 
is bound to bold a full jndici^il inquiry into 
the matter before pmceciiing furtlior. LALJI 
Corn V. GiRiDnsui Ciiaudhuhv, 5 C.W, 
N.106. 

(50) —S. 4 (fi). Penal Code, 5, ISG —f)6s(twc- 
lion of public servant—Complaint — 

want of^Quashing of proceedings .—Tho peti¬ 
tioner was summoned under s. 180. I.P.C., for 
obstructiog a peon in the ezecutioo of a warrant 
under the Cess Aot. The report of the peon on 
which the proceedings wore started was merely 
a report of what took place and contained no 
express or implied request to the Magistrate to 
take any action. Held, that the report did not 
come within the meaning of a complaint under 
s, 4, ol. (h), Crim, Pro, Code, lleii, further, 
the report not being a complaint and there 
being no sanction by the public officer concern¬ 
ed, the prosecution under s. 186, LP.C., was 
bad. AHMED HUSAIN v. KMPEUOR, 17 C.W. 
N. 930=20 led. Cae. 622 = 14 Cr. L.J. 462. 

(51) —S. 4. cl. Oi)—See ACT VI OF 1898, 
ss. 61 and 72, 10 C.W.N. 10*29 = 4 Cr.L.J. 170. 

(52) —S5. 4 (h), 154, 159, 173, 202, 476— 
Penal Code, $• 211—Information before Police 
reported false—Informant called upon by Magis^ 
Irate to prove his case—Order for prosecution 
under s. 211, I.P.C.—Jurisdiction to make 
such order.—Tbo petitioner lodged an informa¬ 
tion with the Police, who reported it to be false. 
Tho petitioner made no complaint in Court, 
but the Sub-Divisional MagistratSt on receipt 
of tho police report, parsed the order **complain- 
aot to prove his case,” and made over the case 
for disposal to another Magistrate who ulti¬ 
mately made an order under s. 476, Crim. Pro. 
Code, against the petitioner : Held, that the 
order of the Sub*Oivisioaal Magistrate and the 
prcceedings held thereunder do not come with¬ 
in any of the provisions of the Code of Criminal 
Procedure, and the order for prosocution was 
without juriddiotion. BARBA MaHTON v. EM- 
PEROB, 17 C.W.N. 824=14 Cr. L J. 287 = 20 
Ind. CaB. 211. 

(53) _9g. 4, ol. ih), 190. 191—See COM¬ 
PLAINT—WhaT IS, AND WHO SHOULD INSTI- 
TUTB. 2 lod. Oas. 453. 

(51)—Ss. 4 (h), 190, 196, 235 to 239, 537 (a) 
—See Conspiracy, 16 C.W.N. 1105=16 Ind. 
Cas. 257. 

155)— Ss. 4 (fe), 190, els. (a), (c) —Cognieanee 
—Jurisdiction of Magistrate to summon persons 
not named in compl 2 tnt, on the evidence for pro^ 
seeution—Cl. (c), s, 190, scopa of — Complaint 
and complainant, meaning of.—A. com plaint was 
filed against several persons before the Magis- 
trata under ss. 342, 363,1.P.O., by the husband 
of a girl against whom the offences were said to 
have been committed, The Magistrate ordered 
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the complainant to prove bis oase« but before 
tbe date fiscd, the compIainaDt filed a petition 
withdrawing the complaint. The Magis^trate. 
however, ciatniued witnesses on tbe date fixed 
and found that there was no satisfactory evidence 
against the persons complained against, but be 
summoned two other persons under ss. 342. 
303, 353, I.P.Cm holding that there was 
evidence against them : Betd. that tbe Magis¬ 
trate took cognizance under ol. (II (o) of s. 190, 
Ctim. Pro. Code, and bad jurisdiction to try 
tbe persons summoned by him. A Magistrate 
haviog taken cognizance of a complaint can 
also proceed against another person, who. 
although not mentioned iu tbe complaint, 
appears on the evidence for the prosecution to 
have been concerned iu tbe commission of 
the oficDce. Clause (c) of s. 190 deals with 
cases where there has been neither a formal 
complaint nor a police report, and indepen¬ 
dently of tbese tbe Magistrate takes tbe 
initiative upon information received from any 
person other than a Police Officer or upon 
hie own knowledge or suspicion. It is clear 
from the definition of "complaint'* in cL 
(/Of sub'B. (1) of s, 4, Grim, Pro. Code, 
that it is not necessary that tbo complainant 
should always bo the party directly aggrieved 
by the commis^ioD of the ofience. and the hus¬ 
band of tbo girl was a competent person to 
apply to tbe Klagistrate with a view to bis 
taking action under the Code. That, id tbe 
circumstances of tbe case, tbo Magistrate was 
right in ordering examination of witnes^ea in 
order to ascertain if there was any eubstanoe in 
the petition of withdrawal and in tbe complaint, 
DBDAR BUX V. BYAMAPADA MaLAKAB. 18 
C.W N. 921*15 Cr. L.J. 546=24 lod. Cas. 954 
*41 G. 1013. 

(66) —Ss. 4 (h) and 190 (1) {b)--'Beporl of 
a police officer " and "Police report," meanino of 
— BiiT7na Oambling Act, ss. 11 and 12. The 
words “ Report of a Police Officer ” and “ Police 
Report ” respectively, in ss. 4 (1) (ft) and 
190 U) (6) of the Grim. Pro. Code, do not refer 
exclusively to reports under Chapter XIV of tbe 
Code. They refer to, and include, any report 
by a Police Officer, whether in a cogoizable or 
noD-cognizable case ; and it is not necessary for 
a Magistrate receiving suoh a report to treat 
the reportiog cfficet as a complainant under 
s. 200 of tbe Code. The term “ Police Report” 
in s. 190 (1) (6) includes even a verbal report by 
a police officer. The term “ Police Reporc ” in 
as. 4 and 190 includes any written information 
given by a Police Officer in the performaance of 
bis duty as a publio servant, and not in bis oapa* 
city as a private iodividuil. KING KMPEROR 
V. NgaPOThin, 2 B.L.R. 146. (1 U.B.R. 
1892—1896,28. Diss; 1 L.B R. 18. 58, 69. Over¬ 
ruled; 8 B.H.C. Or. 113, 13 W.R. Cr. 27, 10 B. 
H.C. Or. 70, B.) [ft., 7 Ct.L.J. 414 = 4 L.B.R. 
137.3 

(67) —5s. 4 (ft) and 190(c)—Complatnf, what 
amounts to. —Where a petition was presented 
to a Magistrate alleging that the petitioner was 
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taken to a certain place and there was made to 
sign a paper, but be expressly stated that be 
did not wish to prosecute, held, that tbe peti* 
tioD was not a complaint and that proceedings 
taken upon such a petition could not be justihed 
as having been instituted by the Magistrate 
on bis own responsibility under s. 190 (c). 
BHAMAN SINGH v. HALUMAN MANDAL, 6 
C.W.N. 926. 

(58) —5.1. 4 (ft). 190 (c), 200—Complaint-- 
Allegalio7t jnade in writing to a Magistrate with 
a view to ftis taking action — Exa^ninalion of 
complatna7it before isstie of process—Quashing of 
proctedings. —Where one N. M, wrote a letter 
to tbe Sub-Divisional Magistrate in which be 
stated that the petitioner had used insulting 
language towards him and asked the Magistrate 
to take action, and the Magistrate, on receipt 
of that letter, issued process against tbe peti¬ 
tioner without examining the said N. iti. Held, 
that tbe letter in question certainly comes 
within tbe defioitioD of "complaint ” given in 
8. 4, Crim. Pro. Code, and the Magistrate 
should have examined the complainant and 
than proceeded in accordaoce with law. KhETRO 
MOHAN MiTRAv. Emperor, 17 C.W.N. 448 
= 18 lod. Gas. 412=14 Cr. L.J. 76. 

( 59 ) —gs. 4 (/i). 195—Pc/ifion to Collector 
against a subordinate officer, whether a crimi¬ 
nal complaint—Dismissal of complaint, without 
giving opportunity to call witnesses—Order for 
prosecutioyi under s, 2\\, Penal Code, validity 

—A petition to tbe Collector directed against 
ooe of his official ioferiors, and asking tbo 
Collector, as the head of the Department, to 
redress the grievances of the petitiooeri is not 
a complaint within s. 4 (ft). Where, on such 
A petition being presented, the Collector saw 
tbe petitioner and got him to repeat his state¬ 
ment on oath and, purportiog to act judicially, 
dismissed the complaint and ordered tbe pro¬ 
secution of the petitioner for an oltooce uoder 
s. 211. held, the order should be set aside, 
inasmuch as the Collector was not justified in 
arbitrarily turning a departmental complaint 
into a criminal complaint and that, even if the 
Magistrate was justified in taking the course 
he did, he should have given the petitioner an 
opportunity of calling bis witnesses, and proving 
bis allegation. JAGOBUNDHOO KaRMAKAR v. 

Emperor, SO C. 415. [F., 30 c. 9io, F.B.= 
8C.W.N. 17. 109 P.L.R. 1904 ; ft., 8 A.L.J. 
1106=12 Cc. L.J. 433=11 Ind. Cas. 617.] 

(60) —Ss. 4 (ft) und 195—Public scruanf. 
obsfruclion fo—Culling crops dislrained under 
s. 123, Bengal Tenancy Act [VllI of 1885)^ 
Penal Code, ss. 143 and 186—Absence of com¬ 
plaint by public servant concer7ied. —A person, 
acting under tbe orders oi a Munsifi, was cut¬ 
ting crops which were distrained under s. 123. 
Bengal Tenancy Act. While doing so, with tbs 
aesista'.ioe of a number of labourers the peti¬ 
tioners with a mob threatened the labourers and 
prevented tbe peon from having tbe crops out. 
The peon lodged information of tbe ocourienoe, 
and tbe petitioners were oonvioted under ee- l8d 
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and 143, Ponal Code. Held, that the cooTiction 
under 9. 18C, Peunl Cade, should bo set aside 
as there was no complaint of the public servant 
concerned within 8. 195, Crim. Pro. Code, 
taking complaint as defined in s. 4, Crim. Pro. 
Code. KaiTjAS KurMI v. EmPRUOR, 30 C. 
285. [R., 8 C.W.N. 17 = 30 C. 910. P.B.] 

(61)—Ss. 4 {h). 195, 202, 203, 258, 47(5— 
Penal Code, s. 211—Comp?nin(— Order for prcli- 
mind} y enquiry without recording reasoyi^ for 
distrusting truth of complaint — Preliminary | 
enquiry in (he of the accufied coyxdcmncd \ 

—Acquittal of the accused by one Mnqistrafe, 
order for prosecuHoyi of the cotytplahiayif by 
ayiothett without Jurisdiction — Delated order 
uytder s. 476, Crini, Pro. Codc$ no videveyidcxU 
judicial opinion.—Whore a man tiles a com¬ 
plaint and supports it by bis oath rendering 
bimsell liable bo prosecution and impri>^onment 
if it is false, he is entitled to be believed unless 
there is some apparent reason for disbelieving 
him, and be is entitled to have the persons 
against whom be complaios brought before the 
Court and tried. Where the Magistrate, on 
receiving a complaint, did not order a loc^il 
investigatioQ, and without recording any reasons 
for distrusting the complainant passed the 
following order —'' Complainant tn prove bis 
case. Accused may cross-examine.'' Bcld, 

that the order was absolutely illegal. The 
practice of condaoting proHminary enquiries in 
the presence of the accused condemned. Futility 
of such preliminary onquiries p'^inted out. (14 
C. 141, R.) Where the persons complained 
agamst by the petitioner were tiiod and acquit* 
ted by a Deputy ^lagisirato on the l«t August, 
and a week later another Deputy Magistrate 
called on the petitioner to ebow cause why bo 
should not bo prosecuted under s. 211. I.P.C.. 
and finally on the 23rd August directed bis 
prosecution under s. 476. Crim. Pro. Code, but 
sabsequently on the District Magistrate observ¬ 
ing that the order for prosecutioo ought to bo 
mado by the Magistrate who tried the accused 
persons, the trying Magistrate on the 16tb 
September parsed the following order—“Petition 
purporting to show cause against proseeutioo 
under 3 . 211 filed* The cause shown is not 
good ; draw up prooeediDgs under s. 211,1.P.C.‘* 
—this order purporting to be made under s. 476, 
Crim. Pro. Code, although the accused persons 
bad applied for the prosecution of the petitioner- 
Beld, that there was no judicial proceeding of 
any sort or kind before the Magistrate who 
made the order of the 23rd August, and hie 
order for the prosecution of the petitioner was 
altogether beyond hie jurisdiction. That the 
belated order of the 16th September did not 
represent the independent judicial opinion of 
the Magistrate who made it. If he had thought 
that aotioo ought to be taken under a. 476, 
Crim. Pro- Code, he ought to bavA passed 
the order one and a half months before, and the 
feet that he did not do so indicated very olearly 
that he did not at the time think it neoessary. 
There may be oases in wbiob a Court may not 
think it neceeeary in the public interest to take 
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action under s. 176, Crim. Pro. Code, but may 
bo willing to allow the person injured to seek 
redress. In such a c\<c, it is not oecepsary 
that the order should be pa«sod at or near the 
time of the disposal of the original case, Eeld^ 
however, in iho prpj^eni ca<e — that, even 
treating Iho order of the HUb Septombor as one 
made undor s. 196, Cnm. Pro. Code, tbe 
further prosoentinn of the p^tuioncr should 
not be .'sanctioned, ronj^idomig how illogally 
and unnecessarily bo ba‘^ been harassed in 
thcpo proceeding'^. BniM LAfi SHAH v. HlSU 
SiNon. 17 C.W N 290*14 Cr. L J. 57*18 
lod. Caa. 345 = 40 C 444 

(61 a)—Ss 4 f;0. 195, Sanction without 
application, legality of^Order dircclinq prosixu* 
(ton, wheyi (0 be madc-^Comviainant, whether 
can delegate his right.—fiti application is a 
Dccorsary condition precedent to the grant to a 
private person of sanction to prosecute. (23 
P.R. 1901. Or., 30P.R. 1905. Cr. * 105 P.L.R. 
1906 = 2 Cr, L.J. 687, 5 Ind Cas. 721*11 
C.LJ, 111 = 11 Cr. LJ. 212, R.)-Whore the 
facts constituting an oflenco arc not brought to 
the notice of a Magistrate in tbe course of a 
judicial proceeding, ho has no authority to act 
under s. 476. A person cannot delegate to 
another the right to file a complaint A District 
Magistrate cannot, therefore, authorise the 
Public Prosecutor to file a complaint on bis 
behalf. Laoha SinGH v. EmpRROR. 16 Cr. 
L.J. 251 =28 Ind. Caa. 107 = 13 P.R. 1915. Cr. 
= 20 P.W.R. 1915. Cr. (25 Ind. Cas. 333 = 38 B. 
642*16 Bom. L.R. 446 = 15 Cr. L.J. 581, F ) 

(G2)-.S3- 1 (/i), 196—Accused not named in 
petition of complaint made with sanction of 
Local Governmeot. but named in sanction 
itself—Jurisdiction to try —See PRNAI< CODM, 
e. 121A, 15 C.W.N. 98 = 8 Ind. Cas. 1059 = 12 
Cc. L.J. 2=38 C. 659. 

(03)—Ss. 4 (W, 200 to 20i—Charge before 
Police reported false—Petition to Magistrate 
xynpugning the PoUce report—Magisiratejs order 
to coynplainant to shotv cause against his prose¬ 
cution uyider s, 211, I. P.O-—legality of the 
order ayid the procedure•—T!he petitioner in¬ 
stituted proceedings at the tbana, against two 
persons, for an offence under e. 436, I.P.C# 
Tbe Police investigated the case and reported 
it to be false. He then presented a petition to 
tbe Sub Divisional Magistrate, impugning the 
Police report and praying for the trial of the 
porsous charged. This petition the Magistrate 
ordered to be “put up with tbe Police report'* 
and, without any disposal of it, directed the 
petitioner to ebow cause why be should not be 
prosecuted under 8. 211. I.P.C> Tbe case was 
then referred for enquiry and report to a 8ub« 
Divisional Magietrato and agreeing with bis re¬ 
port that tbe obarge was maliciously false, the 
Sob-Divisional Magistrate passed an order direot- 
ing the proseontioo of the petitioner, Eeld^ 
that tbe petition presented to the Magistrate 
was a complaint under s, 4 fh] of the Crim. Pro. 
Code and must have been dealt with as euoh 
under s. 903 of tbe Code before any order for 
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the prosecution of tbe petitionee was passed. 
JOGENDR.A NATH MOOKEBJEE V. EMPEROB, 
33C. 1 = 2C L.J. 228=10 C.W.N. 158=2 Cr. 
L.J. 615. (8 G.L.R. 289. 27 C. 921. 3 C.W.N. 
758. 4 C.SV.N. 305, 5 C.W.N. 254. F.) [F.. 37 
C. 250=10 C.L.J. 564 = 14C.W.N 330 = 11 Cr. 
L.J. 37 = 4 Ind. Cas. 710; B.. 8 Cc. L J. 349 = 

4 N.L.R. 136. 13 Cr. L.J. 678=15 Ind. Caa 
994 = 5 Bur. L.T. 129.J 

{64}—Ss. 1 (h), 250, 113 — Information under 
5.51. Bombay Act, IV o/ 1890 (Disfj'icf Police) 
by police officer—WItelher a complaint—Power 
of Magistrate to award campoisution under s. 250 
Crim. Pro. Code—‘Police Report' in s. 4 {/{) — 
Meaning of. —Whore a Police officot empowered 
to lay an information under s. 51, Bombay 
District Police Act, lays such an information 
before a Magistrate : Held that the iotoemu- 
tioD was a complaint under s. 4 (/i), Crim. Pro. 
Code, and the Magistrate has jurisdiction to fine 
tbo police ollicer who lodged tbe information, 
under s. 250, Crim. Pro. Code, if bo decided 
that tbe oasa was frivolous or vexatious. (26 B. 
150, Appr.; 22 B. 934, Diss.) Tbo Police report 
referred to in n. 4 (/<). Cnm. Pro. Code, is a 
report made under s. 173, Ciim. Pro. Code, after 
the conclusion of Police iovestigatioo. IMPERA- 
TOR V. KlIUSHALDAS, 6 S.L.R. 82 = 17 lod. 
Cas. 64 = 13 Cr.L.J. 752. (5 S.L.R- 1, R.) 

(66)— Ss. 4 (/i), 337 (4)— Complaint—Tender 
of pardon—Recording of reasons, for the pardon 
—Penal Code, ss- 7. 20, 466— Plaint — Proceed¬ 
ing of a Court of Justice- Alltralion of plairxt 
after it has been filed. —In filing a complaint io 
a Criminal Court, it is not necessary that tbe 
complainant should name all tbe accused per¬ 
sons. The recording of reasons by the inquiring 
Magistrate is not a condition precedent to tbe 
tender of pardon and its acceptance by the 
approver. A plaint is a record or a proceeding 
of the Court of Justice io which it is filed. It 
is a dooumSDt which, ones filed, cannot be 
altered or amended without tbe special sanction 
of the Court. EMPEROR v. BHAMA ChaRAN. 
18 Cr.L.J. 588 = 15 lod. Cas. 1004. 

(66)—Ss. 4 (b). 476—CompfoMit— 
against a Tahsildar addressed to the Collector 
—District Magistrate treated tl as complaint— 
Enquiry instituted—PelHionets took varl tn en¬ 
quiry—Intention of the petHianers —Their sub¬ 
sequent action.—The petitioners addressed a 
petition to the Collector of Muttra alleging that 
a Taheildar bad been guihy of certain acts, 
some of which it appeared amounted to ofiences 
under tbo Penal Code. They further asked for 
issue of orders to tbe Tahsildar to refrain from 
doing those acts. Tbe District Magistrate of 
Muttra who received tbe petition treated it as a 
oomplaint and ordered an enquiry. Tbe peti¬ 
tioners did not at all protest against the course 
taken by him and produced evidence in support 
of their petition. It was, however, dismissed 
and they applied in revision to the Sessions 
Judge, referring to tbeic petition as complain¬ 
ant’s 0 omplaint and prayed foe a further 
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magisterial enquiry into the matter of their com¬ 
plaint- Tbe revision was also rejected. Tbe 
District Magistrate took action under s. 476, 
Crim. Pro. Code, and proceeded to make a com¬ 
plaint against tbe petitioners for offences under 
ss. 182 and 211, Penal Code. In defence it was 
pleaded that the petition on which enquiry 
proceeded was not a complaint under e. 4 (b), 
Crim. Pro. Code. Held that, although tbe 
petition was addressed to tbe Collector and tbe 
petitioners did not appear to make a oomplaint 
or to invoke the exercise by tbe Magistrate of 
bis powers as such, tbe subsequent action of 
the petitionere showed that, whatever may have 
been tbe beading and tbe language of the peti¬ 
tion, they all along intended it to be a com¬ 
plaint and desired the Magistrate to take action 
under tbe Code of Criminal Procedure. BHUL- 
LAN V. King-Emperor. 11 A.L.J. S29 = l4Cr. 
L.J. 423^20 lod. Cas. 409. 

(07)—S. 4 (%)—British-born subject — Proof.— 
Where a prisoner pleaded that he was a Bri¬ 
tish-born subject and that be ought, iherefoto, 
to be tried before tbe High Court, and where the 
evidence showed that tbe prisoner was tbe 
legitimate grandson of a person said to have 
been a aerjeant in the service of the King or of 
the East India Company, and there was no 
sufficient evidence to establish a valid marriage 
between that grandfather and a native Chris¬ 
tian woman, through whom the prisoner traced 
his descent, and there were also doubts about 
th6 nationality of tho said grandfather* held, 
that there was no evidence to show that the 
prisoner was a British-born subject. In re THO¬ 
MAS NASH TURNBUIii,, 2 Weir 11 = 6 M.H. 
C. 7. 

(68)—Ss. 4 (t), 454 (i), 460—European British 
Subject—Son of Indian subject born at C-onslan- 
finopfe- Failure to claim vrivilege-Relinquish- 
ment—Penal Code, s- ‘301—Attempt to murder 
—Intention—Wounding in neck with knife— 
Punishment—Sentence— Aforpliia habit — Ab¬ 
sence of mental aberration.—The mere fact that 
the accused, tbe son of an Indian subject of 
His Majesty, was boro at Coostaotinople, docs 
not make him an " European British Subject," 
when it is not proved that tbe accused or bis 
father or bis grandfather was domiciled in tbe 
United Kigdom or in any of tbe European, 
American or Australian Colonics or Possessions 
of His Majesty. If an accused wishes to avail 
himsell of tbe provisions of s- 460 or e. 454 of 
the Crim. Prc. Code, he is bound to make a 
claim under the section. Failure to make a 
claim amounts to a relinquishment of tbe alle¬ 
ged right to be dealt with as an European or an 
European British subject. Tbe wounding of a 
person with a knife in the neck only ^ih of an 
inch from the carotid artery, is an act eo im¬ 
minently dangorous that it must in all proba¬ 
bility cause death. Io awarding punishment 
under s. 307 of the Penal Code, tbe fact that 
the accused bad coutraoted tbe morphia habit 
and was a very fickle minded person, may be 
taken into consideration, although there is do 
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iodicatioo of a^plaioly marked mental aberra¬ 
tion. ALEXANDER RUFFE v. EUFEltOH, 

13 Cp. L J. 197=14 lod. Cas. 197=24 P.W R. 
1912, Cr.=6 P R. 1912 Cr, 

(69) —Ss. 4 (j). 346, Cb. XXXIII—Claim to 
be tried as European British subject—Waiver — 
Jurisdiction of Judicial Commissioner's Court, 
Nagpore — See EUROPEAN BRITISH SUB¬ 
JECTS, 7 N.L.R. 93 = 11 Ind. Cas. 6-20=li 
Or.L.J. 436i 

(70) —Ss- 4 (k), 145 and 350— 

Proceeding undtr s. 145. whether — Part heard 
proceeding under s. 145— Transfer of trying 
magistrate — "Successor." —Proceedings, under 
s. 145, Crim. Pro. Code, are inquiries within 
the meaning of the Code of Criminal Procedure. 
Under that Code, enquiry means not only an 
enquiry into an oSence, but extends to enquiry 
into matters which are not ofitnees. When, m 
the course of a proceeoing under s. 145, Crim. 
Pro. Code, one Magistrate ie transferred and 
another comes in bis place, the latter, if of com¬ 
petent jurisdictiou, can deal with the proceed¬ 
ing under s. 350. Crim. Pro. Code. S. 350« Grim. 
Pro- Code, ought to bo construed with all 
reasonable liberality. ALIMOBAMED KHAN v, 
Tarak Chandra Banbrji. 13 C.W.N. 420* 

9 Cp, L J. 278 = 1 Ind. Cas. 336. [F.. 39 C. 781 
= 13 Cr. L J. 218 = 14 Ind. Cas. 314.1 

(71)—Ss. 4, cl- (fc). 145 and 526-Znicsf*- 
paiion in a case under s. 145, whether an 
enquiry in a Criminal Court.—Per Ghose. O .— 
An investigation in a case under s. 145 is an 
enquiry within the meaning of e. 4, cl. (/c). 
The Court or Magistrate taking cognisance of 
it is a Criminal Court within the maaniDg of 
the Code. Therefore, a proceeding under s. 145 
is an eoquiry in a Criminal Court as indicated 
in the let para of s 626. LOLIT MoHaN 
MOITRA V. SURJA KANTA ACHARJEE. 28 C. 
709*8 C.W.N. 749. [R.. 34 a. 533 = 10 A.L I. 
27 = 13 Cr. L J. 452-15 Ind. Cas. 84. 14 Cr. L. 
J. 629=14 M.L.T. 200-21 Ind. Cas. 129= 19>3 
M.W N. 728; Cons.. 15 Cr. L.J. 359 = 23 lud. 
Gas. 727 = 18 O.W N 393.] 

(72) ~5. 4 [l)—Inve3tigation’^Bombay Act 
IV of 1887 [Oambling), ss. 4 and 6.—The 
definition of the term “ investigation ” in a. 4, 
Crim. Pro. Code, 1898, is not exhaustive. A 
Police Inspeotor, who had got information 
that persoDB were carrying on wagering buai- 
ness, and. having satisfied himself, had obtain¬ 
ed a warrant under s. 6 of the Bombay Gamb¬ 
ling Aot and eSeoted the arrest of the accused 
and peixure of their books, does make an " in¬ 
vestigation “ into the offence in respect of 
which the accused was being proseouted, 
KINOEMPBROR V. TRIBBOVANDAS BRIJ- 
BBUKDNDAB, 4 Bom. L.R. 211 = 26 B. 633. 

(73) —Ss- 4 (m), 196, 476—Proeesdinps in execu¬ 
tion whether * judicial proceedings' — Action 
under a. 195 or s. 476 when nay be laAsn.— 
Pcooeedioge in exsoatien ue judioial proceed- 
inga within the meaniog ol Oiim. Pro, Code 
till they are finally disposed of by the Court. 
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(10 C.W N. 55. 37 0. 642. F-; 32 G. 367, 35 C. 
133, Dis.i; 12 B. 30, R.). 11 a Court acted on 
merely lanciful grounds, oil grounds so empty, 
8 O 00 viou-»ly wrong that it could not bo said to 
havofouned a scriuus judicial opinion at all, 
then the High Court would probably interfere 
in revision and bold that there had been no such 
action as 3. 476, Crim. Pro. Code, contemplates. 
The opinion spoken of by 476 is a judicial 
opinion lounded on ovideuce. If -uch an opi¬ 
nion has been formed, then the High Court 
ought not in revision to interfere merely ou the 
ground that it disagrees with it. (23 A. 249. F ) 
The principle which should guide the Courts 
in taking aciiou under e. 195 or s 47G ii that 
no sanction should be granted unlc.ss there a 
reasonable probability of conviction KMl'EROR 
V. Shioshankarpuri. lO N.L.R. 177. (37 C. 
250, F.) 

(74) -Sa. 4 )m). 476—“ Judicial proceedings." 
what amounts to. —Aa enquiry conducted by a 
Magistrate into the truth of allegations against 
a subordinate official, contained in a petition 
presented to a Deputy Commissioner, is a 
judicial proceeding within the moaning of s. 4 
(m) of the Code. EMPEROR v, KUNA 8AH, 28 
A 89 = A.W.N. 1905. 195=2 A.L.J. 717 = 2 Cr. 
L.J. 494. (32 C. 367, D ) 

( 75 ) _Ss, 4 (n,), 476—Fxecution proceedings, 
if judicial proceedings—Jurisdiction of execut¬ 
ing Court to deierimne genuineness of decree — 
Onus oj proof ns to jurisdiction.—The petitioners 
preseuied an application for the execution of a 
decree alleged to have been passed, whereas, as 
a matter of fact, no such decree had been 
passed, and all the statemouts contained in the 
application were false. The Court took action 
under s. 476, Crim. Pro. Code, the petitioners 
wore prosecuted, and convicted under s 193. 
fleid. that execution proceedings are ' judioial 
proceedings.’ within the meaning of s. 476, 
Crim. 5’ro, Code. The test whioh has to bo 
applied to a particular procoediog before aCqurt, 
to doierinine whether it is or is not a ' judioial 
proceeding ' for the purposes ofs. 476, is, whe- 
tbeir. in the course of that proceeding,the Judge 
has power legally to take evidence on oath, not 
whether he has actually taken such evidence. 
Beld, also, that the Wunsifi bad jurisdiction 
in the manor, as the onus lay upon the peti¬ 
tioners of showing that the amount of the 
decree sought to be execuled exceeded the 
pecuniary limits of the MunsiB’s jurisdioUon, 
and they were unable to discharge the same. 
Held, further, that the Munsifi bad jurisdic¬ 
tion to enquire into and decide the question of 
the genuineness of the decree, and the mere fact 
that the decree was fictitious and so not execut¬ 
able cannot make the proceedings, so far aa 
regards the determination of the genuiDenesa 
or otherwise of the decree, void for all pur¬ 
poses. CHANAN V, Crown, l P.F. I910, Cr. 
• 161 P L.R. 1910=8 P.W.R. 1010, Cr. =6 Ind, 
Gas. 257 = 11 Cr. L.J. 90. (82 0. 367, 35 0. 
133. Diet.; 10 C.W.N. 66. F.) 

(76)—8. 4 (n) and (ft—See PENAL OODB, 
a. 218, 37 C. 144. 
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(77) —Ss. 4 (o). 29 {2)—See BeN. ACT VIII 
OF 1885. s, 58 (3). 9 C.W.N. 816 = 2 Cr. L.J. 
532. 

(78) —Ss. 4 (o). 193 (D—See ACT I OF 1871. 
ss. 20 to 23. 34 C. 926 = 6 Cr-L.J. 363. 

(79) —Ss. 4 (o). 241. 243. 245. 246. 407. 439 
— Sec ACT I OF 1871, s. 22, 4 L B R. 10 = 6 
Cr. L.J. 121. 

(80) — Ss. 4 (o), 250—4ppeai againet order 
made under s. 22, Cattle Trespass Act (I o/ 
1871). ss. 20 and 22 —By s. 4 (o) of ibe Crim. 
Pro. Code of 1898. tho word “ offenco ” includes 
an act, in respect of which a complaint may be 
made under s. 20 of the Cattle Trcspa.ss Act. 
It follows that a person, aeainstwbom an order 
under 8. 22 of the Cattle Trespass Act is made, 
is a “person convicted on a trial,” and an 
Appeal against such conviction, therefore lies 
under s. 407 of the Code, S. 250 of the Code 
applies to a case, in which compensation is 
awarded to an accused person, because a frivo¬ 
lous complaint has been made agtinst him. 
But, where oompen.«a'-ion is awarded, not to the 
accused, but to the complainant, and it is 
awarded under s. 22 of the Cattle Tresp.iss Act, 
3. 250 of tho Crim. Pro, Code, does not apply. 
In the matter o! PONNOSAMI. 29 M. 517 = 9 Cr 
L.J. 86. 

• (81)— Ss. 4 (o), 250 —Compfainf as to use of 

hojise ns a hrothel —S- 41, Bombay District 
Police del—Offence — Friwofoas complaint — 
Compensation.—^. 41, Bombay District Police 
Act. does not make the use of a bouse as a bro¬ 
thel an offence. So a complaint under that 
section is not the complaint of so ofience as 
defined in e. 4 (o). Crim. Pro, Code, and a 
Magistrate has tio jurisdiction to award com¬ 
pensation under s. 250. Crim- Pro. Code, if the 
ootnplaint is found to be frivolous or vexatious 
IMPERATOR V. MUSS-MIIAT KHAIRI, 6 S.L.R. 
254 = 19 lod. Gas. 1008 = 14 Cr. L.J. 320. 

(82)— S. 4 {p>—Officer in charge of Police Sta¬ 
tion — ^6ssnce of —Senior Constable in Madras 
—Whether such officer. —8. 4. eob-sec. ip) says 
that the term,’ officer in charge of a Police 
station ' shall include, when the officer in such 
charge is absent from the Station-House, the 
Police officer present at the Station-House who 
is next in rank to the above Police officer aud 
is above the rank of Constable, or when the 
Local Government so directs, any other Police 
officer so present. In Madras, under Judicial 
Notification, No. 3, dated Slat January, 1883 
(Vide Local Rules and Orders, Madras, Vol. I. 
part 11, p. 165), the Madras Government has 
direoted that the Senior Constable present at 
any suoh station shall be deemed to be the 
officer in charge of the Police station for the 
time being, during the absence of the officer in 
charge as defined in the said section. THE 
PuBDio Prosecutor v. kuppa Kavundan, 
9HL.T. 414=9 Ind. Ca«. 1067 = 12 Cr. L.J. 
190=10Iod. Cas. 667=1911 H.W.N. 231. 

(83)—8. 4 (p)—S m Bor. aot IX OP 1892. 

B8. 6. 8. L.B.B. 1893-1900, 309. 
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(84) —S 4 (p) and Oh. XII—See ACT I OF 
1871. 83. 20 to 23, 23 C. 248. 

(85) --S- 4 (r)— Mukhtear — Power of Magis¬ 
trate to withhold permission to appear, —An 
order by a Magistrate refusing permission to a 
mukhtear to appear in two cases and also a 
general order refusing permission to appear in 
any ra«e before him, owing to the latter's 
alleged misconduct in Court|on a particular day, 
wore held to be without jurisdiction, Evsu in 
puni.sbiDg the mukhtear for the particular mis¬ 
conduct. the Magistrate should deal with the 
matter on its own merits giving the mukhtear 
an opportunity of defending himself. In the 
7na(fcr of TARENDRA NATH CHATTERJEE, 7 
C.W.N. 524. 

(86) — S. 4 (r)— Mukhtears. meaning of—Right 
to practice —Legal Practitioners Act (XVIII of 
1879), s. 9— Powers of mukhtears. — Per Curiam, 
—A mukhtear cannot, as a matter of right, prac¬ 
tise in Crimioal Courts. He can do so only if 
be obtains tbe permission of the Court in each 
case. The word “Mukhtear” in cl. tr), s. 4 of 
tbe Crim. Fro, Code also refers to such mukh- 
tears as have obtained a certificate of qualifica¬ 
tion from tbe High Court. Where tbe District 
Magistrate issued a notice that “mukhtears can 
appear unders. 4 (r) only with tbe Court's per¬ 
mission,” held that he did not act without 
jurisdiction, Per Banerji, J. —If permission, 
to aot in a crimioal case, is asked for by a 
mukhtear, who holds a certificate empowering 
him to practise, such permission should nob be 
refused except for valid reasons. Per Richards, 
J .—In considering whether or not permis¬ 
sion should begcanted to a mukhtear, who has 
qualified himself with a certificite provided by 
tbe Legal Practitioners Act, the Court ought to 
consider every application on its merits. In the. 
matter of k-ftMUT RAM, 5 A.L.J. 40= A.W.N. 
1908, 11=30 A. 66 = 7 Cr. L.J. 21. 

(87)—8. 4 (r)—Pleader—Sanadnot extended 
to a District—Magistrate’s permission to prac¬ 
tise before him—Necessity—Sea LEGAL PRAC¬ 
TITIONERS—Pleader AND CLIENT. 7 S.L. 
R. 98=15 Cr. L.J. 382 = 23 Ind. Cas. 750. 

(85)—8. 4 (r)— See Legal Pr.aotitioners 
—Pleader. 4 S.L.R. 207 =9 Ind. Cas. 717 = 
12 Or. L.J. 118. 

(89) —Ss. 4 (r), 340—Right of accused to be 
represented by mukhtear before a Magistrate or 
Sessions Judge—See LEGAL PRACTITIONERS 
—Mukhtear, i5 o.w.n. 409=9 ind. Cas. 664 
= 12 Cr. L.J. 111 = 13 C.L.J. 535 = 380. 488. 

(90) —Ss. 4 (rl. 340, 421, 422. 423—See 

Legal Practitioners-Mukhtear. 4 8.L. 

R. 195 = 9 Ind. Cas. 711 = 12 Or. L.J. 118. 

-8. 5 (=1882. 8. 5; 1872. ss. 6, 7, 8. 11, 63, 

expl; 1861, a- 21). 

(91) -8. 5—Sec ACT I OF 1671. a. 18. 5 B.H. 
0. Cc. 13. 

(92) —8. 5—Applicability of Penal and Crim. 
Pro. Codes to tbe Laccadive Islands—See ACT 
XIV OF 1874, ss. 1 to 7 and 11, 13 M. 363= 

2 Weir 1. 
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(93>—8. b—See ACT XI OF 1878, 8. 19 (i). 1 
Weir 660. 

(94) - S. 5—See CONTEMPT OP COURT, 10 
C. 109* 10 I.A. 171, P.C. 

{ 96 )_S 5 . 5 , 7 {t^Crim Pro. Code. 1871, ss. 8 
(2) and 12 (2i—Jurisdiction of Magistrate .—A 
Magistrate io tbo division in which ao odence 
is committed and a Magistrate whose powers 
have not been formally limited to any particular 
portion of the division have jurisdiction over an 
oileoce committed in the division. HIQH 
Court proceedings, 1st April, 1880, 
NO. 670. 2 Weir 13. [R., U.B.R. 1892—1896, 
Vol. 1, 16.] 

(96) —Ss. 5 and 83—IParranfs issued under 
Act XIII of 1859 — A Magistrate has no di.scre- 
tioD to decline to exccuto warrants issued by I 
the Magistrate of another district under Act | 
XIII ol 1859 and forwarded to him for execu¬ 
tion under s. 83 against persons residing io his 
district, as 8. 5 read with 6. 83, Crim. Pro. 
Code, does oot exclude from the operation of 
the latter section warrants issued under Act 
XIII of 1859. Queen-Empress v. Chetu, 
11 P.R. 1698, Cr. 

(97) —Ss. 5. 386—See ACT I OF 1868, 8. 5, 
Rat. Un.Cr. 0. 57*Cr. Rg 5 10«71. 

-8. 6 (*1882. e. 6 ; 1872, ea. S. 19 ; 1861. 

6. 23), 


(98)—S. 6 —See PRESIDENCY MAGISTRATE. 
Rat. Uo. Cr. C. 193. 


(99)—Ss. 0 and 32—Disfricf Magistrate^ 
Jurisdiction^Trxal commenced but not cenefu- 
ded by first class MagislraU v)hile o^ciafin^ as 
Magistrate of Hit Disfrici.—A trial oommenced 
before an officiating District Magistrate was 
concluded by that officer after be bad ceased to 
act as Magistrate of the District. He contia- 
ued to serve in the District as a Rest olass 
Magistrate. No objection to his jurisdiction 
was raised during the trial by tbo accused. On 
appeal, tbo learned Sessions Judge set aside tbo 
ooDviotion and ordered a re-trial on the ground 
that the Magistrate in question had no jurisdic¬ 
tion to oontioue the trial after coaslog to act as 
District Magistrate. that the Magistrate ' 

had jurisdiction to continue the trial to its coo- 
elusion. EmPEROR v. SybD SA.JJAD HuSAIN, 
JI,W.1I. 1908. 201*8 A.L.J. 825*4 CrL.J. 
140, (22 M, d7, 1 A.L.J. 3l6, R.) 

(100)—Ss. 6, Sibi^Crim Pro, Code. 1882, 
ss. 6, 645J—Pouier of Police Patel to make 
order for compensation under s. 5 i 5 —Village 
Police Act. VIII of J867, a 15.—As the Police 
PatePs Court is not a Criminal Court within 
the enumeration contained in s. 6, Ctim. Pro. 
Code, 1889, he has no power to make an order 
under s 645, Crim. Pro. Code. QUBBN- 
EMPRB88 V. BAMU. Rat Uo. Or, 0. 817*Cr. 
Rg. 2 of 1887 


(101)—8, 7—See No, 96, supra. 


88 
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(102) —Ss 7 (3), 408, 435—Two Sessions divi- 
sons in one district^Magistrate having jiirisdic* 
fion over the whole district—Jur}sdiction of the 
Sessions Courfs in appeals against the Magis^ 
trate^s decisions .—Under a. 4.35, (ho Sessions 
Judgo may call for and eiaminethe records of 
any inferior Criminal Court “ situate within 
the local limitsof his jurii^diction. Tbe word 

situato means fixed or located, and when 
applied to a Court, it mu^t be takon tn refer to 
the place where tbe Court ordinarily sit^. In 
tbe absence of any indication to tbe contrary in 
the Code, the principle thus laid down in rc'gard 
to the an alogous powers of revision under 435, 
should be followed in tho ca^o c( appeals also. 
So, wboro a Magistrate, agaicst whose decisions 
appeals arc preferred, has his head quarters in 
a place, which is within tbelocal limits of ouo of 
tbe two Sessions Divi^iioris in a district (e.g.. 
Malabar), though be is authorised to try offences 
throughout the whole district, indudiog cases 
arising within the other Sessions Division, tho 
appeals lie to tbo Sessions Division, within 
whoso jurifidictiou the hcad-quarrors of the 
Magistrate arc situato, irrespective of the place 
where tbe oSenca was committed. MUNDIATR 
VAMA a MRU PODAVAL V, KISG-EMPKROR, 
16 M.L.J. 444*1 H.L.T. 402*4 Cr. L J. 443 
*30 U. 136. 

-8, 8 (*1862, 8. 8(1) (2) ; 1872. a. 39). 

(X03I—S. 8 (1)—Sec Complaint— iNSTiTU* 
TiON OF CO.MPLAINT—Preliminaries, 3 N. 
W r. 317. 

-8. 9 (*1872, BB. IS to 18 paras, f. 3 and 

5) (*1882, s, 9, paraa 1» 2, 3). 

(101)—Ss. 9, 31. 193. 423, 426, 439 and 440 
(*Crfm, Pro, Code. 1872, ss. 19, 290 *297).-Tho 
word modify in 3. 18 does oot include tbe 
power ot oahaociog a sentence. Au appellate 
Court can, when hearing an appeal, enhance tbe 
sentence under s, 290. The High Court, as a 
Court of Revision, can enhance a sontooee under 
oK 7, s. 297 ; but no such power of enhance** 
meat of sentence is anywhere given to a Ses¬ 
sions Judge taking up a case referred by ao 
Assistant Sessions Judge under the first clausa 
of 8. 18* IMPBRATRIX v. RAMA PRBMA. 4 B. 
239. [P.. 9C.P.L.R. 29.] 

(105)—Ss. 9,193, 197 (*Criw. Pro. Code, 
1682, ss. 9, 193, 197)—Power of Local Govern¬ 
ment to apooini Additional Sessions Judge to try 
a case of bribery against a public officer ,—The 
Local Govornment, under tho provisions of 
8 . 197, Crim. Pro. Code, specified tbe Seseione 
Court of Tellicherry, ae tbe Court which should 
try a Subordinate Judge, charged with an 
oSeoce under s, 161 • Penal Code, and tbe abet* 
meat of an offance under s. 164, atid tbe second 
accused, a relative of tbe first accused, charged 
with an oSence under s. 164. Penal Code. 
Mr. Irvine was appointed to officiate as District 
and Sessions Judge of Teliicberry. Subsequently 
Mr, Irvine was appointed Additional Sessions 
Judge of Tellioherry and was direoted to try 
the case. Held by thf« Full Bench: Having 
under s. 197, Crim. Pro, Code, specified tbe 
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Sesfiionfl Court ot Tellioberrj as the Court before 
rvbicb tbe trial of the Subordioate Judge was to 
be held, tbc Local Goverumeut under 3. 9 of the 
Code appoiQi‘^d Mr. Irvioe as Additional Ses¬ 
sions Judge, to exercise jurisdiction in the 
Tellicberry Sessions Court and under s. 193 of 
tbu Code directed him to try the cases then 
ponding. His appointment did not constitute 
an Additional Sessions Court. There can bo 
only one Sessions Court for each Sessions Divi¬ 
sion, but there may be more than one Judge of 
sucb Sessions Court. II an Additional SessioDS 
Judge is appointed, be can ouly try suob cases 
as the Local Government directs, ot as the 
Sessions Judge makes over to him. Mr. Irvine, 
having been directed by tbu Local Governmeut 
to try the case, was competent to try the case 
Queen-Emi'rkbs V. Kun.ian Menon. 1 M.L. 
J. 397. [fi., 35 M. 397==13 Ct.L.J. 352=14 

Ind. Cas. 896 = 12 M.L.T. 1 = 1912 M.W.N. 
649. 22 M.L.J. 490 = 1912 M.W.N. 207.] 

(106) —Ss. 9and 215—See JURISDICTION OF 
Criminal Courts — Jurisdiction over 
Europeans, s p.r. iao7: Cr. = r> Ci.L.J. 108 
= 41 P.L.R. 1907 = 26 F.W.K. 1907. 

(107) —Ss. 9 a to 5), 31. 193 and 35—Sec 

Sentence—CUMULATIVE and separate 

SENTENCES, 1 B. 223. 

-S. 10. para (1) ( = 1882. a lO ; 1872, a. 35) 

and para. (2), new. 

(lOS) —Ss. 10, 12— District Afagtsfrafes and 
Magistrate of the first class—Area of appoint¬ 
ment. —8s. 10 and 12 of the Code show that 
District Magistrates and Magistrate of tbe 
first class arc appointed only in districts out. 
aide tbe I-'resideDcy>towDS. EMPEROR Vi 
Chota Singh. 32 U. 303. 

(109) -88 10 (1), 12 (1. 2). 17 (1 to 5)-See 
Magistrate, Jurisdiction of—Transfer 
OF Magistrates during trial, 3 a. 663. 

(110) —Ss. 10 (2). 12, 528 —Subordination of 

Additional District Magistrate to District 
Magistratt—Relations between a District Magis¬ 
trate and an Additional District Magistrate^ 
Transfer of cases—Omission to state reasons for 
—Irregularity. —S. 12 of the Grim. Pro. Code 
doee not make an Additional District Magis¬ 
trate. appointed under sub-s. (2) of s. lO of the 
Code* subordinate to a District Magistrate, wbo, 
therefore, has no power under a. 528 of the 
Code to transfer oases to the former ; tbe Code 
does not define tbe relations between a District 
Magistrate and an Additional District Magis¬ 
trate ; although, under sub-s. (3) of s. 528, an 
officer transfetring cases from one Court to 
another ought to record hi^ reasons for it, bis 
omission to do so, being only an irregularity, 
ia not a material ground for setting aside bis 
order of transfer. PrakAS CHUNDBR DUTT 
V. EMPEROR. 34 C. 916 = 6 Cr.L.J.S60. [F., 

9 Or.L.J. 310=1 Ind. Cas. 563. 12 Or.L.J. 
437 = 11 Ind. Oaa. 621=7 N.L.R. 97.] 

(111) —Ss 10 (2) and 436 (1) — Relation 
between Additional District Magistrate and 


j Crim. Pro. Code (Act V of 1898)—continued. 

District Magistrate—Additional District Magis¬ 
trate inferior to District Magistrate —Revision.— 
Tbe Court of a Magistrate of tbe first class, 
appointed under s. 10 (2), Crim- Pro, Code, to 
be an Additional District Magistrate, is an 
inferior Criminal Court, situate within tbe local 
limits of tbe jurisdiction of the District Magis¬ 
trate, for tbe purposes of s. 435 (1} of the Code. 
The Code of 1698 did not except Additional 
District Magistrates from supervision by the 
District Magistrate and Additional District 
Magistrates are obviously not inferior to Sub- 
Divisional Magistrates CROWN v. ABDUL 
Karim, 25 P.R. 1908, Cr.=9 Cr.L.J. 104. (38 
P R. 1885.Cr.. Appr; 9 B. 100, 13 C. 473, P.B. 
8 M. 18, F.B.. R ) 

-S. 11 ( = 1882. 8. tl; 1372, 9.53; 1861, 

9. 23 B). 

(112'—3. 11—See Sentence-General, 
20 M. 444 = 2 Weir 452. 

-8.12. para. (K (= i882. 9. 12; 1872, 99. 37, 

49 ; 1861, 8. 23-G) and para. (2i, new. 

(113) —S. 12 —Trans/«r of Magistrate. —A 

judgment written by a Magistrate subsequent 
to his transfer to another distciot, after ho had 
handed over charge of his duties as such 
Magistrate and thus ceased to oxetciee his 
powers, is invalid. EMPEROR v. DHONDU 
81NQH. 15 C.P.L.R. 15. (3 A. 636. 19 A. 114 

and 7 C.P.L.R. 18, R.) 

(114) —S. 12— Magistrate, local jurisdiction of. 

_ Stli that a Sub-Divisional Magistrate has 

power to record tbe coofesaious of the accused 
at the bend-quarters of the district, though 
beyond tbe limits of his eub-division. QUEEN- 
EMPRESS V. Laban Hla, U.B.R. 1892—1896, 
Vol. I, 16 . (4 0. 696. 5 0. 954. R.) 

(115)— S, 12—See Nos. 108. 109 and 1 10, supra. 

( 116 ) —Ss. 12, 17. 90. 342 ( = Crim. Rro. 
Code.1661. as, 28G and21S)—Power of Dishict 
Afagisfrafe to refer cases to Diuisionat Wagis- 
frofes.—S. 23-G empowers District Magistrates 
to refer oases under s. 273 to Divisional 
Magistrates. HIGH COURT PROCEEDINGS, 
23RD April 1872, 7 H.H.C. App. 5. 

(117) — Ss. 12 and 107 — Magistrate in a 
District—Extent of juri<dicfion. —Under s. 12, 
Crim. Pro. Code, unless tbe powers of a Magis¬ 
trate hive been restricted to a certain local 
area, he has jutisdiction over the entire 
District. Where a sub-divisional Magistrate 
instituted proceedings under s. 107, and the 
Distriot Magistrate transferred tbe case to a 
Magistrate not in tbe sub-division, but 
holding hia Court at the bead-quarters of the 
Distriot, held, that tbe Deputy Magistrate, 
in ss much as bis powers were not restricted to 
a certain local area, bad juri.'diction over the 
entire distriot, and bad jurisdiotion to institute 
the fresh proceedings. SARATCHUNDEB ROT 

V. BEPiN Chandra Roy, 29 C, 889*6 C.W.N. 
852. IF . 37 0. 91 = 5 Ind. Has. 29 =UO.W. 
N. 49 = 11 Ct.L.J. 23; R.. 2 L B.». 80, 10 0. 

W. N. 1095.] 
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(118)— Ss. 12, 531—Afagis/rnfc retaining case 
on }Ue after (tans/er to another local area. — 
Cases oil tbe file of ooc Maf^istraio lu a dis¬ 
trict do not pass automatically to bis successor 
in the local area, merely because the former 
bas been transferred to another local area in 
the Sfiine district, and there is notbing in s. 12 
of Crim. Pro. Code, which supports such a 
procedure. The High Court refused to interfere 
with an order of acquittal passed by a Magis¬ 
trate who retained tbeoase ou hie fileafter being 
traneferred to another local area m tbe district, 
when that order did not occasion any failure 
of justice. MlTH.\NI v. K|NG-E.MrEROK. 9 A. 
L.J. 448 = 84 A. 203«14 Ind. Cas 203=]3Cr. ' 
L.J. 203. 

(119) —S. 12 (1 and 2)—See MAGISTRiTK, 

Jurisdiction of—Transfer of Magis¬ 
trates during TRIAL, 19 A. 114 = A.W-N. 
1896, 195. 

(120) -S8. 12 (1. 2), 17 (1 to 5). 90, 342-Sec 
Magistrate, jurisdiction of—transfer 
OF CASES—Reference to other Magis¬ 
trates, etc., Rat. Un. Cr. C. l8*Cr. Rg. 
27-7-1869. 

(121) —8a. 12 (1. 2), 17 (ItoSl, 198—See 
SANCTION TO PROSECUTE— AUTHORITIES 
COMPETENT TO GRANT SANCTION—REFUSAL 
TO GR.ANT SANCTION, ETC., 2 A. 20£. P.B. 

(122) —8s, 12 (1. 2). 476—See CONTEMPT 
OF COURT, Rat. Un. Cr. C- 88. 

(122-0)—8. 13—Sec No. 135, infra. 

-a. 14 (= 1882, B. 14; 1872, 8. 42; 1861. 

S. 23). 

(123) —83. 14, 412—Sec APPEAL—GENERAL. 
S B.H.C. Ct, 18. 

—8. 19, paras. (I) and (2) ( = 1882. 8 13; 
1872, 88 . 30 , 51. 234). 

(124) —S. 15— Bench of Magistrales-^Disposal 
of case by single member of Bench. — Where a 
Bench of Magistrates cslabliebed by the Local 
Government under s. 15. Crim. Pro. Code, is, 
under tbe noiidoatioo establishing it, to consist 
of not less than two members, one member of 
tbe Bench cannot alone adjudicate upon a case. 

King-Emperor v. Lado. A.W.N. 1902,148. 

(125) -8. 16—See Bench OP Magistrates, 

29 C, 483 = 6 C.W.N. 696. 

(126) —Ss. 16, 16—Bench of Magistrates — 
Absence of some of Bench Magistrates from later 
stages of a trial, effect of, —The absence of some 
of the Benob Mtgistiatea, who were present at 
the earlier stage of a trial, from the further 
stages of tbe trial and at tbe time of judgment, 
does not vitiate the trial or invalidate tbe con- 
viotion, VENKATRAMA IyER V. SWAMINATHA 

IYER, IS Cr.L.J. 949 = 24 lod. Css. 997=1914 
M.W.N.897. (21 M. 246 = 2 Weir 217. F.\ 12 
M. 118, 20 0. 870, 23 0. 194. R.) 

(1271—88. 16 and 16—Sec BENCH OF MAGIS¬ 
TRATES. 16 M. 410=2 Weir 14. 

(128)—S«. 16. 16. 261, 403, 629 (/), 530- 
Offence tender a. 466, l.P.O.^Power of second 
cfoea Bench to lry.~-h second class Bench tried 


CrliD. Pro, Code (Act V of 1898)— confinned. 

regularly a ca^e under S. 460. Penal C'^de, 
which WHS transferred to them by tho District 
Magistrate, and acquicted the accused, held 
that the proceeding-^ of the Bench were not 
void, under rule 4 of the Local llovernment Rules 
made under ss. 15 and 16. Crim. I’ro, Cods, aud 
that the District Magistrate's order (or a re-trial 
was bud. NGA SaN H.MI v, King-EmI’RROR, 
U-B R. 1910, 4lli Or., p 70= 11 Ind. Cas. 247 
= 12 Cr.L.J. 383. (L'.B.R. 1S‘J7—1901, 1. pp. 
91 and 100, U B.R. 1H92—Ift'JC. I, p. 11, R.) 

|l-29i—Ss. 15 and 115— Sec BhNtH OF 
Magistrates. 3C. 754. 

-S. ]6 ( = 1882, 9. 16 ; 1872. ss. 52. S3). 

(129-(i)—S. 16—Tnaf by Dench of nonorary 
Magistrates - Difference of opinion—Benefit of 
doubt - lieferince to District Magistrate, lohtther 
legal —Practice. — Where there is an itrccoiicil- 
ablo diOerence of opinion between ihe members 
of a Bench of two Honorary Magistrates as to 
the guilt of an accused, they should follow the 
principle laid down by the Local Government 
lot their guidance, though not formally issued 
by tho District Magistrate of thei r district under 
s. IC of the Crim. Pro. Code, and, giving the 
benefit of tbe doubt, should acquit tbe accused. 
A reference by a Bench of Honor.ary Magistrates 
on diOeroDce of opinion between them to a Dts* 
tricl Magistrate is irregular and not justified by 
any provisions of tbe Urim. Pro. Code. K.asHI- 
NATH V. Sh.ankbr Ram, 16 Cr.L.J. 113 = 27 
Ind. Cas. 177. 

(I30l—s. 16—See BENCH OP MAGISTRATES, 
2 Weir 1.3. 

(130-a)—8. 16—See Nos. 126, 127 and 123, 
supra. 

(131J—Sse 16 and 350 l = Crim. PrOs Code, 
1882, sss 16 and 350J - Rules framed by Bengal 
Government under s. 16, r, 8—Faiidziy of the 
rule —Under s. 16 of the Crim. Pro. Code, the 
Bengal Govorninent bae framed rules foe tbe 
guidanco of tbe Magif^tratce. B. 8 of those 
Rules J9 as follows: •* any part-heard case 
postpooed to a furiber sitting of the Benob 
maj be proceeded with, if any member of the 
Bench has been present at tbe previous hearing 
ID tbe case, but subject to tbe provisions of 
8. 360 of the Crim. Fro. Code.’* Held, that 
tbe rule is ultra and does not come under 

tbe provisioos of e. 16 of tbe Code. HaBDWAR 
SlNQH OR L.aLL V. KHEGA OJHA, 20 C. 870. 

{182>—Ss. 16, 350—See BENCH OF MAGIS¬ 
TRATES, 18 M. 394*2 Weir 17. 

(133)—S. 16, cZ. (d>—Benc/i of Honorary 
Mogistratts^Chairm'in^s casting vote—Rule 6 
of Ou Government ruleSs whether ultra vires*— 
Held, by a majority of the Full Beoch [Ohose 
and Prall, JJ,, dies.) —Rule 6 of tbe Ruled 
framed by the Goveromeot of Bcneal for tbe 
guidance of Benobee of Honorary Magistrates, 
under the provisions of s. 16 of the Oodst 
cl. (d), providing that, when tbe members of a 
Bench of Magistrates are eveui the view of the 
Obairman ehali prevail, is not iDcoDsistent with 
tbe Code, and, therefore, not ultra vires though 
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highly uu Jesir.ible. EMPEROR v. KALI Pra- 
S^N.w Rov. 3 C.L J. 492. F.B.^10 C.W.N. 
642, F B. =3 Cr. L.J. 409. [R., 19 C.L.J. 92, 
J4 Cr. L.J. 6«J -21 Ind. Gas. 1004.] 

-S. 17 ( = 1882. 0.17, paras 1. 2, 3. 4; 1872. 

8S. 37. 41; 1861, s. 23 G.) 

(134)-—S. 17 — Powers of n District Magistrate 
to (itstnbute wo'k —District Magistrate cannot 
delegate his jwwers.—S. 17, Cnm.Pro.Code. em¬ 
powers a District Magistrate to make rules or 
give special orders connected with the Code as 
to the distribution nf work among Subordinate 
Magistrates and Benches of Magistrates. It 
does not empower a District M^gislrale to pass 
on his powers of calling up cases from Subor¬ 
dinate Courts and re-distributing them. Too 
power of distribution of business cannot bo ex¬ 
ercised by a Magistrate in charge of a sub¬ 
division or by a spnior Honorary Magistrate. 
Bal KfSHUN V SIPAHI Lal. 12 A,L.J. 803 = 
36 A. 468= 19 Cr.L.J. 384 = 25Ind. Cas. 336. 

(134-rt)—S. 17—Sec Nos. lOy. 116. I 2 O, 121, 
supra. 

(136)—Ss.i7,13. 435—.See Sessions Judge, 
JURISDICTION OF, ‘2 Weir 637 = 7 M.H.C. 
App. 27. 

(136) — Ss. 17, 196rtiid435—Saicfton Su6- 
^ogistrale—lievocalion of the sanction by Oic 
Sub^Divisional Maf^isirciie—Power of Sessions 
«77^d5e.—The .scbordinaiion of an authority, 
which is a Court, to another authority is regu* 
lated by sub*s. 7 of s, but wbon tbo author* 
ity grantiog or refusing eanctiou does oot act 
ds a Court, the appeal lies under ^ub'S. 6 to the 
authority to which the former is sobordioate 
under a. 17, Crim- Pro. Code. Where a Sub- 
Magistrate sanctions the prosecutioo of a person 
under a. 182, Penal Code, the appeal lies to. the 
Bub'Divisional Magistrate, The latter, in a 
case of this kind, does not act as a Court, bat as 
an executive officer. Therefore, where the Sub- 
Divisional Magistrate revokes the sanotion 
given by the Sub-Magistrate a Sessions Judge 
has no jurisdiofioo to interforo under sub^ss. 6 
or 7 of 3, 195, not has bo any authority under 
6. 435. Crim. Pro. Code. SANKARAM AIYAR 
V. Sakkabappa Mudaliab, 2 Weir 19«2 
Weir iSS = 2 Weir 199- 

(137) —Ss. 17, 435. 436-See MAGISTRATE, 
JURISDICTION OF, TRANSFER OF C-^SES—RE¬ 
FERENCE TO OTHER Magistrates, 9 B, lOO, 

(138) —Ss. 17. 435 and 437 {^Crim. Pro. 

Code. 1892. ss. 17, 435, 437)—J’irsf cfass Magis^ 
trate, tohether subordinate to District Magislratee 
—A Magistrate of the first class ie, within the 
meaQing of 437, subordinate to the Magistrate 
of the District. The latter is* therefore, compe¬ 
tent to call for the records of the former. 
queen*Empress v.L.\SKari, 7 A. BS3 F B ^ 
A.W.N-1885. 297. [F.. 12 0. 473, F.B,] 

(139) —S. 17 (1-3 and 5) and Ch, 32-See 
SESSIONS Judge, Jurisdiction of. 9 B. 

164. 

(140) —S* 17 (1) and (5)—Disfrtef Magistrate, 
if subordinate tc Sessions Judge.—Under a. 17 


Crim. Pro, Code (Act Y of 1898)— continued. 

fl) and (5), Crim. Pro. Code, neither the 
District Magistrate nor the other Magistrates 
are subordinate to the Sessions Judge, except so 
far as is expressly provided by the Crim. Pro. 

Code. Muhammad Bavu Sahib v. District 
Judge OP Madura, 13 M.L.J. 272=:26 H. 
j 596. 

I -S. 18, para. (1) (=1882, 8,18 (1), and 

para. (2), nev. 

(141) — Ss, 18. 21 and 106— Power of Bench 
of Ilonorary Presidency Magistrates to take 
action under s. 106.—S. 18, Crim. Pro. Code, 
confers tbo full powers of a Presidency Magis^ 
trate on a Bench of Honorary Presidency 
Magistrates under the Ccimtnai Procedure Code, 
and the Bench can, therefore, t^ke action under 
s. 106 of tbe Code. HaSSAN v. Yas KuRAR, 
7 Bora. L R. 833-2 Cr. L.J. 770. 

-S. 2!, para. (1) {a, 6, c. rf) (=1882, e. 21, 

a, b, c, d) and paras, 1 (e) and 2, new, 

(142) —S, 21 — Hufes framed by Chief Pre- 

sidency 4V;2gisfrafe under that section regarding 
decisions by Bench of Magistrates—Rule 8.— 
Rule 8 of tbe Rales framed by the Chief 
Presidency M»)gistr*ite under 8. 21 1 is held to be 
not oonsisteot with the provisioos of tbe Code 
in so far as it directed that, in a Bench com- 
posed of two members, the decision of tbe 
Chairman should prevail. It was also arbitrary 
and not ooosooaot with justice. HeNRY 
Wakefiedd V, Haran SARDAR. 8 C.W.N. 
862. [F., 10 C.W.N. 642.] 

(143) —S. 21—Sro BOM. ACT XXXI OF 1850. 
8, 3, 5 B.H.C. Cr. 61, 

(144) —8. 21—Rule 9 framed under— See 
PRESIDENCY MAGISTRATE, Rat. Un. Cr. C. 
968»Cr. Rg. 24 of 1898* 

(145) —S. 21—See No, 141, snpra. 

-S. 28 (=1882, 8.28). 

(liB)S. 2S ^Offences under Treasure Trove 
Ac(-^Jurisdiction of third class Magisbate ,— 
Third class Magistrates h^ve no jurisdiction to 
try offences punishable under s. 20 of Act VI of 
1870. CRIMINAL REVISIONAL CASE, NO. 328 
OF 1882. 2 Weir 23. 

(147) —S. 28 {^Crim. Pro. Code, 1882, s. 28) 
— Scf^pe of (he section. —S. 28, subject to tbe 
other provisions of the Code, empowers the High 
Court and tbo Court of Sessions to tty any 
offence under the Penal Code. The provisions 
as to the other Courts do not cut down or limit 
the jurisdiotioo of the High Court or Court of 
Sessions. QUEEN-EmPRESS v. KHarGA. 8 A. 
669=A.W.N. 1886, 251. 

(148) —Ss, 28. 30 and 250—Compensation for 
mafcing a false and frivolous complaint —' 

** Triable by a Magistrate^'—Offence ordinarily 
triable by Court of Sessions tried by District 
Afa^istmte exercising powers under s, 30, Crinu 
Pro. Code.—The object of tbe Legislature is to 
exclude offences of great gravity from the pro-, 
visions of s. 250 of tbe Crim. Pro, Code. The- 
worde triable by a Magistrate in that section 










1401 


THE ALL INDIA DIGEST. 


1402 


Crira* Pro* Code (ick Y of 1898)— 

medo triable under b* 28 of tho Code by a 
Magistrate. The cases provided (or by s, 250 
are those specified in the eighth column o( the 
Schedule as triable by a Magistrate. A Magis* 
trate exeroising poi^ors under 9. 30 of the Criin. 
Pro. Code. \b not competent to award compen* ! 
sation under s. 250 to the complainant in a . 
ease ordinarily triable by a Court of Sessions nr ^ 
the High Court. EMPEROK v. QADU, 139 P, l 
L.R. 1902^26 P.R. 1902. Cr, 

(149) —Ss. 28, 207, 245, 254—See Maots- ' 
TRATE, JURISDICTION OF—COMMITMENT TO 
Sessions Court, 24 C. 429*i C.W.N. 4i4. 

-S* 29 (=1882, B. 29; 1872, 8. 8. para. 1). 

(150) —S. 29( = Cri?n. Pro. Code. 1882. $. 29) 
—O^'^ncfs under the Treasure Trove Act— 
Jurisdiction of third class Alagislrate. —Third 
class Magislraten have no jurisdiction to try 
oSences punisbable under 8-20 of Act VI of 
1878. Criminal revisional Case No. 328 
OF 1882, 2 Weir 23 

(151) —S. 29 {^Crim. Pro. Code, 1882, s. 29) 
— evinces punishable under Act III of 1877 
{Registration Aet)^Jurisdtclion. —Under s. 29, 
cl. (6). 8ub-6. 1. a second class Magistrate 
cannot try an ofieoce under s. 82 of tbo Regis* 
tratiOD Act, since tbe oSenoes referred to 
therein are punishable with imprisonmont 
which may extend to three years. In re 
Enumulla Naravana, 2 Weir 25. 

(152) —S. 29** JuriedictioQ of second class ' 
Magistrate over ofienced under Registration 
Act—See ACT III OF 1877, ss. 82, 83. 7 M. 347 
*2 Weir 24. 

(153) - 8. 29 —See ACT I OF 1878, s. 9, 19 A. 
466-A.W.N. 1897, 115. 

(154) —8, 29—See ACT XVI OP 1861, ss. 7, 
9. 21, Rat. Un, Gr. C. 364*Cr. Rg. 7 of 1838. 

(155) —B. 29—See BOM. ACT VI OP 1973, 
B. 68, Rat. Uo. Cr. 0. 763«Cr. Rg. 24 of 
1896. 

(156) —5. 29—See No. 77 supra. 

-B. 30 (*1882, B. 80; 1872, b.36). 

(157) —S. 30, cases fria^fe by District Magis^ 
trate empowered under. —A District Magistrate 
empowered under s. 30, may try all oSeoces 
Dot puniAhablo with death. QueBN-EMFRESS 
v. Qubdit Singh, 3 P.R. 1891, Cr. 

(158) —S. 30— Inquiry of daeoity case— 
2'rans^er by Magistrate to a Deputy Commis^ 
aioner empowered under s, 30. validity of. —A 
Magistrate of the firet clsss, who ib holding an 
inquiry in a case of daeoity has jurisdiotioo 
either to commit the accused to tbe Court of 
SesBiona ot to disobarge him. He bae no 
authority to make over the oaee to a Diatriot 
Magistrate! who is a Deputy Commissioner 
epeoially empower^ UDdec b. 30» to try suoh 
oases. But tho High Court maintained a con* 
viotioD by the District Magiatrata in a oase 
where it was found that tbe acoused had not 
been prejudioed by suoh trial, ahlb Khan t. 
£1NG*EUP£E0B, 7 O.W.M, 187* 


Criro, Pro. Code (Act Y of 1898)— continued. 

(159) —S. 30—Disfrief Magistrate empowered 
under this section— Juriulictionto try the offence 
of culpable hoimcide not amouniing to murder. 
— A District Magistrate, empowered uuder s. 30 
to try all ofTences not punishable with death, 
cannot legally try tbooficneo of culpable bomi* 
cide not amounting to murder, punishable 
under the first part of s. 304, an ofience 

not punishable with death. Where there is 
credible cvidenco both of murder and of quali¬ 
fied murder, the accused should bo committed 
(or trial before a C^^urt wbiob is competeut to do 
wbut a District Magistrate is not, vtr., try both 
offences once for all, and proucunce a judgment 
which shall effectively bar a second trial on tbe 
same facts. Mangal SINGU v. Km press, 1 
P R. 1893. Cr F.B. f/i , 8 Cr. L.J. 203^ 
84 P.W R. 1913 = 14 P.R. 190H.J 

(ICO) —S- 30 —ilagisfrafr described in the 
heading of his judgment as mvested with powers 
under s. 30, but not purporthig to act under 
those powers. — Held, that, a first class Magis* 
trate simply described in the beading of hie 
judgment as invested with powers under s. 30, 
but not purporting to act under such powers, 
counot exorcise those powers in oas^iug tbo 
sentence. MahI v. CROWN, 17 P.W.R. 1908, 
Cr. 

(161) —S. 30—See Penal Code, ss, 147, 
148.332,395. 223 P.L R. 1912»41 P.W.R. 
1912. 

(162) —S- 30—See No. 148, supra, 

(163) —Si*. 30, 33 and 34. Crim. Pro. Code, 
ll8B2j — Imprisonment in default of payment of 
fine .—A Dl^trict Magistrate, who is empowered 
under s. 30 and convicts an accused for an 
ofience under s. 47, I.P.C , can pass a sentence 
ol 1 year and 9 months, i e , ] oi 1 years, in 
default of payment of fine. His power is not 
limited to awarding oue-fourtb of tbe punish- 
meat which, under s. 34. ho is competent to 
inflict without confirmation. KaRM ChaND 
V. EMPRESS. S5 P.R. 1883, Cr. 

(164) —Ss. 3C and 34 {^Crini. Pro. Code, 
1872, s. 3S)—CommUm€nt to Sessions—Po?^;ers 
of Deputy Commissioner empowered under s. 36. 
—On tbe committal of a prisoner to tbo Court 
of Sessions,' tbe rooords were sent to the Deputy 
Commissioner, who, on tbe passing of tbe Code 
of 1872, was no longer a SessiooB Court, but 
bad received power uoder e. 36, to try as a 
Magistrate, classes of cases which formerly he 
would have tried as a Court of Sessions. Held, 
that tbe Deputy Commissioner was not compe¬ 
tent to intercept the case and try it himself, 
but should send tbo case to tbe Court of 
Sessions. QUEEN v. POORUN, 9 N.W.P. 219. 

(165) —Ss. 30 and 34 ( = Crm. Pro. Code. 
1872, 3. 36).—Tbe powers conferred on a Deputy 
Commissioner uoder s. 36, cannot be exercised 
by him in a aummary trial. POLICE v, 
Mabbib, OoliD. Dig. Cr. 42 of 1876. 

( 166 ) —Ss. 30 and 34 { — Crim, Pro. Code. 
1872, s« 36)— Case referred for confirmation by 
Sessions Judge—Bis poioers,—Where a case ia 
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rofcrrcd for coofirmatioQ ofaeoteoce, a SeaaioDS 
Judge no power to eohnuce tho same. 
Police: v. E.\mbaesh, Golra. Dig. Cr. 16 of 
1874 

<167)— Ss. .30 and 34 ( = Crjnt. Pro. Code, 
1872, s. 36 )—Confirmation by Sessions Judge, 
when necessary .—The confirmation of the 
Sessiona Judge is necessary only when asontcncc 
exceeds three years’ imprisonment, and this 
mu»t be construed to mean the substantive 
sentence, exclusive of the impnsonmoat, which 
the offender may have to undergo in default of 
payment of fine. A longer period of imprison¬ 
ment, in default of payment of fine, than one- 
fourth of three years, the substantive imprison¬ 
ment being three years' imprisonment, need 
not bo confirmed bv the Sessions Judge. 
BHAGAT SINGU V. EMPRESS. 18 P.R. 1882, 
Cr. 

(168)—Ss. 30, 34 { = Crim. Pro. Code, 1872, 
s. 36 )—Order of Sessions Judge—Sentence 
under s. 325, I P.C. — Confirmation — Legality. 
—A Sessions Judge's order, annulling the pro¬ 
ceedings of a Magistrate, who sent tho case, 
under s. 36. for confirmation of sentences passed 
under s. 325. I. P.C , and directing him to retry 
the case for culpable homicide not amounting 
to murder, was held to be ultra, vires, and, all 
subsequent proceedings being thereby rendered 
illegal, the 8e<’sion9 Judge was ordered to again 
proceed under s. .36, tho annulment of the 
Magistrate's order by him being annulled. 
POLICE V. Munalal, Colra. Dig. Cr. 56 of 
1876. 

(IG'J)—Ss .30. 34 ( = Cri»i. Pro. Cede. 1872, 
s. 36)—“ Modify,” meaning of .—The word 
“ modify ” lu the above section of the Code does 
not empower a Sessions Judge to alter a sen¬ 
tence of imprisonment into one of transportation. 
Under ss. 75 and 379, Penal Code, the aveard- 
ing of more than six years’ imprisonment is 
illegal. POLICE v. PARMU, Colm. Dig. Cr. 62 
Of 1878. 

(170) —Ss. 30. 34 ( = Cr»M. Pro. Code. 1872, 
s. Z&)^Reference by Sessions Judge to Chief 
Court for enhancem^.nt of sentence.—h Sessions 
Judge, to whom a case has been referred under 
8. 36, Ctim. Pro. Code, 1372, can refer the 
case to the Chief Court for enhancement of 
sentence, only after confirming the sentence. 
Empress v. puran Singh, S P.R. 1882, Cr. 

(171) —Ss 30, 34 ( = Crim. Pro. Code, 1872, 
s. 36)—Sessions Judge, duty of, before confirm¬ 
ing the sentence .—A Sessions judge, to whom a 
case has been referred under s. 36, Crim Pro. 

' Code, 1872, should consider, before confirming 
the sentence on his bolding tho conviotion to 
be right, whether that sentence is appropriate, 
notwithstanding the fact that the accused can 
appeal to the Chief Court, Deodit v. Em¬ 
press, 8 P.R. 1883. Cr. 

(172) —Ss. 30 and 34. Crm. Pro. Code 
(1882 )—Sentence of transportation for 7 years — 
Confirmation by Sessions Judge .—Though a 
Magistrate can lawfully pass a sentence of 7 
years’ transportation in exercise of bis powers 


Crim. Pro. Code (Act V of 1898)—continued. 

under ss, 30 and 34, Crim. Pro, Cede, aided 
by s. 59, I.P.C', yet. as he can lawfully pass a 
sentence of 7 years’ imprisonment subjeot to 
the confirmation of the Sessions Judge, the 
existence of a power to lower the seutenoa of 
imprisonment to one of transportation is no 
reason for dispensing with the confirmation, 
which is required by law for the sentence of 
imprisonment, for which the sentence of trans¬ 
portation is substituted and upon which it is 
founded. BAHADUR v. EMPRESS, 14 P.R. 
1886, Cr. (17 P.R. 1830, Cr.. R.) 

(173) —Ss. 30, 34 ( = Crtm. Pro. Code, 1872, 
s. 36)— Summary friaj.—The Magistrate of the 
District in the oxeroiee of bis special powers 
under s. 36, Crim, Pro. Code,* 1872. has no 
power to try an accused per.^on summarily. 
PAZLU V. EMPRESS. 25 P.R, 1879, Cr. 

(174) —Ss. 30, 34—Sec DISTRICT M.AOIS- 
TRATE, L.B.R- 1893—1900, 219. 

(175) —Ss, 30, 34—See PENAL CODE, s. 353, 
12 P.R. 1879, Cr. 

(176) —Ss. 30. 34—See Sentence—SEN¬ 
TENCE AFTER PREVIOUS CONVICTION. 27 
P.L.R. 1904. 

(177) —Ss. 30. 34—See SENTENCE—TRANS¬ 
PORTATION, 17 P.R. 1880, Cr. 

fl78)-Ss. 30. 34. 35 ( = ss. 36, 34 of the 
Code of \S12)—Confirmation of sentence—Two 
separate sentences of three years. —Confirma¬ 
tion by tho Sessioos Judge is not necessary for 
two consecutive seotences of three years' 
imprisonmeut passed for two distinct offences. 
REBMAN V. EMPRESS. 25 P-R. 1882. Cr. (23 
P.R. 1881. R.) 

(179) —Ss. 30,34, Competency of Sessions 

Judge to annul sentence. —.A Sessions Judge to 
whom a sentence has been referred (or confirm¬ 
ation under s. 36, is competent to annul such 
seotonco on the ground that evidence does not 
in his opinion, prove tbo offence. EMPRESS v. 
Pm Baksh, 16 P.R. 1881. Cr. 

(180) —Ss. 30. 34, 244 ( = 8S. 36. 207 of f^ie 
Code of 1872)— Order of Deputy Co»i»tisstoner 
—Omission to get sanefion of Sessions Judge 
—Appeal- —Where a Deputy Commissioner's 
order required, under s. 36 of the Code of 1672, 
the sanction of the Sessions Judge, the High 
Court could have no jurisdiction to entertain an 
appeal from it until so sanctioned. QUEBH 
v. SHAM SOONDER D.ASS, 25 W.R. Cr. 18. 

(181) —Ss. 30. 34. 347, 349. 463, 528 (= Criw- 
Pro. Code, 1872. ss. 36. 46, 47 and 460)—Su6- 
jnission of case to Disirief Magistrate—New 
trial by the latter—Validity—Enhancement of 
sentence by Sessions Judge. —A case, after con¬ 
viction, was submitted by a Subordinate Magis¬ 
trate to the District Magistrate under s> 46, 
Crim. Pro. Code. The Distciot Magistrate 
purported to withdraw that case from the 
Bubordinate Magistrate under s. 47 of the Code, 
and then proceeded, ostensibly by way of a 
new trial, and finally passed a sentenoe of 
rigorous imptieonment foe 5 years being. 
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iovested with powers under 6. 3Go( the Code; 

thftt the new trial was barred by s. 4G0» 
eo long as the original oonviotioo was in exist' 
enco ; that, hence, tbo Magistrate's proceedings 
were not valid on a new trial, and that they 
were merely proceedings under s. 46 of tbo Code, 
and the sentence was reduced to 2 years' rigor¬ 
ous imprisonment; held farther that a Sessions 
Judge could not bo said to ' modify ' a sentence 
of impri-^ooment by ordering solitary oonline- 
ment which had boon ordered by tho Iklagis* 
trate, (or. such an order, if made, was only 
calculated to enbaoce the punishment which a 
Sessions Judge bad no power to do under s. 3d 
of the Code of 187i. POLICE v. M\HIiUli 
KBaN, Colin. Dig. Cr. 68 of 1877. 

(182) —Ss. 30, 34, 340 («85 , 30 , 46 of (he 
Code of 1872)—xl/u.rintum (ervioj imprieofiuienit 
awardable under s. 46.—The maximum term 
of imprisonment that can be legally imposed by 
a Magistrate under 9. 4C of tbo Code, even 
though entrusted with powers under s. 30, is 
only 2 years, POLICE v. BH.\GWANDIN, 
Colm. Dig. Cr. 61 of 1876, 

(183) —Ss. 30,34,349 (=ss, 36 46 0/ 1872) 
—Case referred to District Magistrate under 
3 . 46—Poioer (o direct fresh trial under s. 36.— 
Though the Magistrate of the District cannot, 
if he passes a judgment and sentence under 
B. 46. Ccim. Pro. Code, 1872, exercise his 
powers under s. 36, be can, under that section, 
pass an order directing a fresh trial before him¬ 
self under s. 36, and, if on such trial, he finds 
the prisoner guilty, he can then exercise bis 
powers under that section. EMPRESS v. 
Beou, 10 P R. 1881, Cr. [R., 44 P. R. 1882, 
12 P.R, 1903, Cr.] 

(184) -88, 30, 34, 394 and 395—Sec WHIP¬ 
PING, 10 P.R, 1889, Cr. 

(185) —8s. 30. 34. 403, 410, 422—Sec APPEAL 
—Cases where appeal lies, lO P.R. 1875, 
Ct., 8 P.R, 1877, F. B.,Cr. 

(196)—Ss, 30, 34,408, 410,423 (=«Crim. 
Pro. Code of 1872, ss. 36, 270, 271)—Confir¬ 
mation bu Sessions Judge of a conviction by a 
Deputy Commissioner —^ppcfli,-Where a con¬ 
viction passed by a Deputy Commissioner, 
acting under s. 36. Crim. Pro. Code, is con¬ 
firmed by a Commissioner, having the powers 
of a Sessions Judge, to whom the former is 
subordinate, it is doubtful whether an appeal 
lies to the High Court. In accordance with the 
praotioe of the Allahabad High Court, Ruoh an 
appeal was admitted. EMPRESS OF INDIA v, 
NADUA, 2 A. 83. 

(187)—Ss, 30, 337 and 838 of 1698—Condi¬ 
tional pardon—Tender by Local Government— 
Validity—Evidence of co»accustd so pardoned— 
Admissibility—Trial by Deputy Commissioner 
of ease after tender of pardon by him. —The 
Local Government has no power to offer a eon* 
ditiooal pardon to an accused, within the mean¬ 
ing of 8S. 837, 836, of the Code. The evidence 
of an accused taken under a conditional pardon 
BO offered is wholly inadxaifieible. When a 
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Deputy Commissioner tries a case oxolusivoly 
triable by tbo Court of Sessions, under powers 
conferred upon him by s. 30 of tbo Code, bo 
does so as a Migistrato. and if he tenders a con¬ 
ditional pardon to one of the accused, he is 
precluded from trying the case himself. PATIAN 
SfNcJH V. Empeuok, 10 C.W.N, 847 = 4 Cr.L. 
J. 44. 

(189)— Ss. 30.349,408— IllcgU sentence on 
reference to a District Magistrale — Appeil —In 
a case traiuferred to a District Migi^itrato uudor 
s. 349, Crim. Pro. Code, tbe District Magis¬ 
trate must be regarded as a Magistr.itc not em¬ 
powered with tbe powers conferred under 9. 30. 
But where iu such a cado, be exercises his 
powers under s. 30, and sentcocos tbe accused 
to five years' imprisonment, tbo sentence is 
t^ircs under tbe Ust clause of s. 349. In 
spite of such a sontenco, an appeal lies, not to 
the Chief Court, but to tbo Court of Sos^sjon. 
NGA PVA V. KISG EmpeRORi 4 L.B.R. 53«6 
Cr. L J. 289. 

(189) —Ss. 30 and iZG—Discharge—Power of 
District Magistrate invested with powers under 
s. 30. to take action under s. 436.—Tbo words 

triable exclusively by a Court of Session" 
in 8. 436 of tbo Crim. Pro. Code mean an 
odoQCO shown as so triable in tbo eighth column 
of tbe second schedule to tbe Code, and a Dis¬ 
trict Magistrate in oon-regulatioo provinces, 
invested with powers under s. 30 of tbo Code, 
is competent to take action under s. 436. when 
be finds an accused person has been improperly 
discharged by any inferior Court. AEJAN 
SINGH V. EmI'EROU, 60 P.L.R. 1904. 

(190) —Ss. 30 and 437— Discharge by District 
Magistrate exercising powers under s. 30. Crwi. 
Pro. Codc—JurUdiction of Sessions Judge to 
order further inquiry. —The police sent up tho 
accused for trial under s. 366, Peual Code, to 
the District Magistrate who ordered a Magis¬ 
trate of tbe first class to b jld a local enquiry 
and to submit a report. The Magistrate made 
an enquiry and submitted a report adverse to 
the accused. Tbe District Magistrate, however, 
without examining the complainant or taking 
any eviden to (or tbe pcosecutioo, held tho charge 
false upon tbe police papers and tbo record of 
tbe local enquiry, and disobargod tbe accused 
under 8- 253 of the Crim# Pro. Code, The 
Sessions Judge, on application under s. 437 of 
tbo Crim. Pro. Code, set aside tbe order of dis¬ 
charge and directed the Distriot Magistrate to 
make a further inquiry into tho case. On 
revision in the Chief Court, it was contended 
on behalf of tbe accused that, the District 
Magistrate baviog acted under s. 30 of tbe 
Crim. Pro. Code as a Court; of co-ordinate 
jurisdiction with the Sessions Judge, the 
Utter Court had no jurisdiction to revise the 
order of discharge, and that tbe order of 
discharge was a proper one. Reld^ overruling 
the conteotions, that the Sessions Judge was 
comp«»teot to revise the order of tbe Distriot 
Magistrate under e. 437 of Crim. Fro. Code» 
and that the order passed by the Seseioo, 
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Judge Wiis right. JaLLOO v. EMPEBOR, 131 
P L.R 1904 = 15 P.R. 1904. Cr. 

(1911—S. 31—See No3. 104 and 107. supra. 

- S, 32 ( = 1882, 8. 32 ; 1872, 8. 20). 

See SENTENCE. 

(192) —S. 32 — Enhanced sentence — Pennl 
Code. s. 75—A MAgisirate, whose powers are 
limited by s. 32 o( the Grim Pro. Code, has no 
power to pass an enhanced sentence under s. 75 
of the Pon.Al Code. QUEEN EMPRESS v. NGA 
JUN tea, L.B R. 1893-1900, 78. 

(193 & 194)—B. 32—Scf ACT VI OF 1882, 
s. 35. 20 C. 676. 

(195) —S. 32—Sec Nos. 19 and 99. supra, 

(196) -8a. 32. 33. 262 — See SENTENCE — 
IMPRISONMENT — IMPRISONMENT IN DE- 
FAULT OF PAYMENT OF FINE, ETC., 6 A. 61. 

(197) —Sa. 32, 33, ^GZ-See SENTENCE- 
SOLITARY CONFINEMENT. 6 A. 83. 

(198) —Ss. 32 a»id 395—Sdn/encc ofi7nprison- 
menlinlieu of whipping. —Although s. 395 
enables a Magistrate in certain cases to impose 
a sentence of imprisonmout in lieu of asentence 
of whipping, yet, it is expressly provided that 
nothing in s. 395 shall be deemed to authorise 
a Court to inflict imprisonment for a term 
exceeding that which the Court is competent to 
inflict under s. 32. PelUioner, KaraT AHUAD. 
2 Weir 449. 


-S. 33 ( = 1882, s- 33 ; 1872, bb. 20. Ezpl. 

309, para. 2). 

See Sentence. 

(199)—5. 33 ( = s. 309 of the Code of 1872) — 
Effect of the section on 5. 65, 7..P.C.—Act VIII 
of 1873, Canal Acf.—The provieoa to s. 302, 
Orim. Pro. Code, do not extend the period of 
impeieonmont that may be awarded under the 
provisions of s. 65. I.P.O. They only regulate 
the proceedings of Magistrate whose powers 
are limited. 8. 309. Grim. Pro. Code, makes 
BS. 64 and 65 of the Indian Penal Code appho- 
able, not only to offences punishable under 
that Code, but to offences punishable under 
any law in force for the time being, and. there¬ 
fore, applicable to offences punishable under 
theCaia! Act, VIII of 187^ EMPRESS OF 
INDIA V. DARBA, 1 A. 461, F.B- (F., 10 M. 
166 = 2 Weir 26, 10 M. 165 = 2 Weir 30; R., L. 
B.R. 1893—1900, 494.] 


•(200)—S- 33 (=Crtn*- Pro. Code, 1872, s. 309) 
--Imprisonment in default of payment of fine. 
When affns alone is inflioted, imprisonment in 
default of payment of fine may, under s. 309, 
Grim. Pro. Code, 1872, be awarded by a Court 
of Sessions or by a Deputy Oommissiooer, 
under 8. 36 of the Code for a term not exceeding 
one-fourth of the ebaximum term provided for 
the offence ; by a Magistrate for any term 
allowed by law, provided suoh term does not 
exceed the term awardable by the Magistrate 
under the Orim. Pro. Code. GROWN v. SHEO* 
AMBAB8INQH, S.G, 28. Oadh. 


Grim. Pro. Code (Act ¥ of 1898)—conftnued. 

(201) —S. 33—Penif Cede, s. 65— District 
Magistrate with higher powers—Maximum term 
of imprisonment which he may in/iici.—The 
effect of s. 33. Grim. Pro. Code, read with s. 65, 
Penal Code, is to limit the maximum imprison¬ 
ment which a District Magistrate with higher 
powers may inflict to one-fourth of seven years. 
NGA Paw V. Queen-Empress, L.b.R. 1893 

— 1900, 281. 

(202) —S. 33— Applicability of, — 8. 33, 
paragraph 2 of the Grim. Pro. Code, does not 
apply to cases where the substantive sentence 
is one of fine only Queen-Empress v, NGA 
SON GAUNO, L.b.R. 1872-18S2, 486. 

(203) —S. 33—See PENAL CODE, s. 64. 30 P- 
R. 1878, Cr. 

(204) -S. 33—See Nos. 163, 196 and 197. 
supra. 

(205) —Ss. 33. 369, 386. 337--Imprisonment 
in default of payment of fine> —Imprisonment 
in default of fine should, as a rule, be awarded 
in the judgment in cases where the Court is 
competent to award it, unless the Magistrate 
for special reason eees fit not to award such 
imprisonment in default; and this is because 
the Magistrate has no power to alter bis judg¬ 
ment after be has signed it (s. 369, Crim. Pro. 
Code): so that, if the fine is not paid up at 
once, be has no power to detain the accused 
and can only proceed in the ordinary way under 
ss. 366. 387, Crim. Pro. Code. QUEEN- 
Empress v. M. B. Qywe, U.B.R. 1892— 
1896. Vol. I, 18. 

-S. 34 ( = 1882, 8. SI: 1872, a. 36). 

See SENTENCE. 

(206) — S. 34.—In every appeal, and a fortiori 
in every reference under a. 34 of the Code of 
Criminal Procedure, it is obviously the duty of 
tbn Sessions Judge to carefully weigh the evi¬ 
dence himself and not to rely solely upon the 
weight attached to it by the Court whose order 
is appealed against or is referred for confirma¬ 
tion. No doubt an appellate Court is right in 
attaching, in all cases, a certain weight, and in 
some cases very considerable weight, to the 
fact that the lower Court believed the witness¬ 
es for the prosecution; but, even in such 
cases, the appellate Court is not justified in 
placing complete reliance upon the lower 
Court's view as to the credibility of the wit¬ 
nesses. It is bound to look into all the oiroum- 
stances of the case and to see whether they, 
in any way, impugn the statements made by 
them. KYAW ZAN v. QUEEN-EaiPRESS, I». 
B.R. 1872 1892, 516. 

(207) -B. 34—See Nos. 163 to 178 and 180 
to 186, supra. 

(203)—Ss. 34, 35. 380—Convictions by a Dis¬ 
trict Magistrate at one trial of several offences 

— Aggregate sentence —Senfence submitted fof 
confirmation of Sessions Judge —Single sen¬ 
tence—Crim. Pro, Code, 1882, ss. 34, 86 and 
380.—When a sentence passed by a District 
Magistrate, acting under e. 34, Crim. Pro. Code, 
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Criiti, Pro, Code (Act Y of 1898)—con^«iwcd. 

13 submitted to a Sessions Judge foe conficmi* 
tioD in a case in which more thnn odo seotenoo 
has been passed upon conviction at one trial of 
Bcvcral distinct offences, the sentence submit- 
tod for coofiemation under s. 380 of th#» Criin. 
Pco, Code is tho aggregate sentence. For the 
purpose of conhematioD or appeal, asgregate j 
sentences passed unier s. 35 of the Grim, Pro. , 
Code in case of convicti<^ns for several r'ffonces 
at one trial shall be deemed to be a single 
sentonco. NoA U v QUKEN-EMPRCSS, L.B. 

R. 1693 1900, 268 

(209) —Ss 34. 114, 423 and 43U—Accused nc- 
ouitffrf uHr^e>* s 323. Penal Code~Sub$f^u€tit 
death of the injurcd'^Cornniittnenl to Stssions* 
—S and R wore charged (or causing simple 
hurt to K. The case wan compounded and 
both the accused were acquitted, K, later on. 
died of the injury caused by 8 and R. The 
Magistrate, thoronpon. sent up R for trial 
before tbo S'^ssions under s. 304 and discharged 

S, aa ho found th^^t the injury cauRed by him 
did not in any way contribute to K's death. 
The Sessions Judgo directed the Magistrate 
to commit S also and ho was committed 
accordingly. Heid that there was no legal 
bar to the trial of 8 under e. 304» Pcual 
Code, and to his conviction under that section 
if the evidence enabled tbo Court to apply 
either s. 34 or 114 of the Crim. Pro. Codo to 
the case. A commitment c^n only bo set aside 
on a point of law. and as no such point arose 
in thia casp, Hitb C-^urt did not interfere, 
Sail\ni V. KING Emperor. 11 A.L J, 959 ** 
22 lad. Caa. 336»15 Cr. L. J. 64 = 36 A. 4. 

(210) -8r- 34, 201—See JURISDICTION OF 
Criminal Courts-General, lO C. 85-13 
C.L.R. 375. 

(211) —8^. 31 and 380 — See SESSIONS 
Judge - Jurisdiction of, L.B.R. 1893— 
1900, 258. 

- a. 38 (-1882. 8. 35; 1872, 8.314 ; 1881, 

B. 46) and explanation new. 

See ACT VI OF 1864. 

See Sentence. 

See Whipping. 

(312)-S. 35 (-Crim. Pro. Code, 1882, s. 3) 
—Poto<f of Miigislrate to priss aggregate len¬ 
ience, loAere s-paraie eenUnceeoughi to 6epassed 
^Maximum term of imprisonment passed unde.r 
this section, no bar to further punishment on (he 
same accused for adisunct oQtnce tried separa^ 
B. 35. Orim, Pro* Code, doee not empower 
) a District Magistrate or any other Magistrate 

J to pars an aggregate eentenoe. instead of separ^ 

ate sentenoeij, upou an accused person couvicted 
o at one trial of two or more diatinct oSeocce* 

^ Whore a person was charged on two charges of 

daooity and one charge of kidnapping, and was 
tried eeparately lot the daooity and for the 
kidoappiog. held, that the fact that the Magis¬ 
trate bad passed, nnder s. 85, Grim. Pro. Code, 
double the amount of eentenoe he was oompeteot 
to award on the chaises ol daooity» would not 

89 


disqualify him from passing suntonCG for tbo 
oHencd of kidnapping, although tbo trial for 
that nOetice was coutcmporauoous with tho trial 
OD the dacouy charges and terminated ou the 
same day BaIIADau v, EMPRESS, 14 P.R. 
1866, Cr. 

(213) — S, 35 ( —Crinu Code, 18S2, s. 35) 

— CoHCio*re>U senfenccs of (rayisportation .—A 
dire^tK>u that .•several scnloocOf^ of icansp::>rta- 
tion parsed on an acruscu person on a conviction 
oftwoormoro distinct oll^nccs at tho same 

1 trial, should bo concurrent, is illegal, being 
‘ contrary to tbo provisions of s. 35 cf the Crim. 
Pro. Code. QUEEN EMPRESS v RAM \. Rat. 
Un. Cr. C. 383-Cr. Rg. 34 of 1383. 

(214) —S 35 ( —Cnn:. Pro. Code, JS82, s. 35) 
— Qfftnce under s. 411. I.P.C., read uith s 75, 
PP.C , whether distincl offences — Enhanced 
p^iHishvicnt .—The fact that an accused person 
i.*^ couvicted under s. 411, I.P C., aftor having 
been previously convicted of the pamo (sic) 
ofleoce, is not sufficient ?o give the M tgistrate 

« the increased powers referred to io s. 35. Crim. 
Pro. Code. If the Magistrate thinks that the 
accused deserves an eubanced punishment, the 
best oourso (or him would be fo commit the 
accused lor trial to tho Courr of Sc^^ioas under 
ss. 4U, 75. I, P. C. QUKKN-KMPRESS v. 
KHALAK. 11 A 393-A.WN. 1889, 152. (10 

A. 146-A.W.N 1888,5, BxpU 

(215) —S. 35 (-Crim. Pro, Code, 1872, 
5 ^ 314 J —does yiotavpiyio s^para^efriafs. 
— An accused was tried on four separate charges 
by a Magiscraio of tho second ola^s and sentoaoed 
to an aggregate panisbmeut of twenty months^ 
rigorous imprisonment. Held that tho scalioo 
did not apply, aa the trials wore separate* 
EMPRESS V. THAEUR. A.W.N. 1881, 23. 

— 3 , 35 — Penal Coie, ss. 357, 380—i)is- 
finef offences—Conviction -Sentmre^Poioers of 
the Mcgislralc io pa^s consecutive sentences.^ 
The ofienccs under s^. 457 and 380 of tho Penal 
Codo *DOt being distinct oQeuces, the trying 
Magistrate’s ordinary jurisdiction is not en¬ 
hanced by tbe pfovisi')rj« of para. 2 and proviso 
(M of s. 35 of tho Crim. Pro. Code. EMPEROR 
V. DHONDI BAPU BH.^PEER, B'Bom. L.R. 850 
= 4Cr.L.J. 44S. 

(217J—S. 35—Concurr^nf sentences when not 
awnrdable.^lt is illegal to award concurrent 
sentences under this section ; wbon a person is 
convicted at one trial of two or mote distinct 
oSences and sontencod Io several punishments, 
such sentences must not be directed to run 
simultaneously. EMPRESS v. SHHAWAN, 6 
G P.L R. 9, Cr. 

(218)^ S. 35 ( — Crim. Pro. Code, 1882, 
35 )— Penal Code, j, 59—Afaximum term of 
imprisomnent —According to cl. fa) of e. 35 of 
tbe Code, tbe maximum term of imprisonment 
awardable as an aggregate sentence is 14 years. 
A sentence of ttansportation in lieu of impri¬ 
sonment awarded under e» 59, Penal Code, is, 
therefore^ subject to the limitation, whlob baa 
been provided by e* 35. Crim. Pio« Code» in (be 









1411 


THE ALL INDIA DIGEST. 


1412 


Crinii Pro. Code (Act Y of 1898; — corUinned. 

ea^o of >eu:cucos of imprisoDment. It is uot 
sullicienl to find that ao accused pecboo is 
RUil^y of ilie f^fienco ebargedaifer previous 
convictions,” or even ” after having been pre« 
viou^ly many times cotivictcd ot similar oflen- 
ces.” The liuding should clearly show that lUe 
previous convictious are sueb a^ bring The ca-e 
witbiu the purviesv of s 75. I'enal Code. 
Empresj- Gumani v. GOND, 7 C P L R,Cr- 29. 

(*219)—'S. ‘i5 {^Crim. Pro, Code. 1892, s 35) 

—Concurrent sentences—Ptml Code, ss ill 
ayid 109.—An accused person was separ-ttely 
convicted at the samo tnil of two dibiuict 
offences* one being abcimcia of forgery under 
8, 109 read with s. iCo* PciuJ Code, and the 
other di->boue5tly using a furgcl docuoiont as 
genuine uuder e. *171. tlo was soac<ncod for 
each oBence to two yoars^ ngoroa.i imprison- ; 
ment, tbo sentences to run concurreutly. ileld^ 
that it was not correct to charge or couvict 
under s 471 only, auy more tbati it w^uld be 
to charge or couvict under s. lOt/ only. S. 471 
muet be coupled with one or other of tho sec¬ 
tions which provide a piniishmout for the 
commission of forgery. Concurrent seutoocca 
cannot be legally passed at a trial uuder s. 3d, 
Oritu. Fro. Code. Emfress v. TlKARAM 
LOHAU, 8 C.PL.R Cr. 1. (TW.B. 69, Cc., 
10 B. 251,C C.F.L.it. 9, Cr., H.) 

(2i0) — 5’. d5—Paial Code, ss. 147 and 447— 
Conviction for rioting and lrcspass,whe7V common 
object ts the same. — Where ibo corainon object 
of a not aij<l a ( ruuintl crespais was tbe same, 
held, that septrate convictioue for both toe 
offences were not valid. BHUP SINO v. 
EMPEROR. 8 C W.N. 308. ID., 17 O.C, 184.] 


Crira. Pro. Code (Act Y of 1898)—confined. 

bouse^trespass and tbe ofleoce which be intend- 
ed to commit. But, be caonot he punished 
sep^rafelv lor the two effences. CROWN v. ON 
Bu, 1 L,B.R. 279. (IL B.R. 33. 23 B. 706*5’ ) 

(224) —S. 35~Concurten( seytlences passed at 
one trial not to be considered oggregnte stnlences 
for purposes of apptaL — Where iho accused was 
convicted on three charges and sentonced to im« 
pri^onment for 4 years on each charge* tbe sen- 
tcTDoes to run concurrently, /le/d, that, as the 
puDishinent. to which the 'ippellaut was sen¬ 
tenced, was four and net 12 years’ neorous 
imprisoumont, the appoil lay to the Court of 
Session and not to the H^gh Court. Saw 
Ulungv. Queen-Empress, O.b.R. 1897— 
1901, Voi. I, 13. 

(225) —S. 35 (=Cfim.Pro Code, 1872,5.314) 

—Scope * f l)ie serMon.S, 314. Crim, Pro, 
Code* 1972, h^is reference only to the conviction 
of an accused pec^ou of two or more ofTcuces at 
one trial. It does not include the case of 
separate trials held on tbe same day for 
separate oflonces committM by the same perr^on. 
High court Proceedings, sth June ih79, 
Extra No. 13. 2 Weir 30. [F., 2 Weir 31 ] 

l226)—S. 35 —Scope of .—Tho restriction in 
s. 314 is limited to cases in which the Magis¬ 
trate is at Itburty to bold one trial for dietinot 
cfleDces under ss. 452 and 453 234 of tbe 

Code of lfl93), HIGH COURT PROCEEDINGS, 
7TH December leso. No. 2606, 2 Weir 3i. 

(227)-^S. 35 —convictions for house- 
breaking and Separaie sentences in a 

case of house-breaking with iuteot to commit 
thefti and theft are illegal unders 35 of Crim, 
Pro. Code, 1898. Inrc SUBBADU* 2 Weiv34. 


(221)—S. 35 ( = Crmt. Pro. Code. 18S2, s. 35) 
^Separate sentences, if can be passed under. 
Tbe above seotion being permissive with respect 
to tho passing of joparato sentences for each 
oflonce of which an accused may be found 
guilty, a Criminal Court U not bound tp pass 
sopar.ito secitoDce-i io such QUEBN- 

EMIUIESS V. NOA KYIN U, L B.R. 1872 1892, 

271. 

I2-22)_8 . 35(«'C»'im. P’'o. Code, 1882. s. 35) 

— Concurrent sentences ol impritonvienl. 
Under 8 35 of the Code, if separate senteooes 
are passed for each oSeoce of which an accused 
has been found guilty, the seoteoces must 
commence tho one alter the expiry of tbe other. 
GoDourreot sentences of imprisonment are not 
recognised by the Crim. Pro. Code. Tbe 
above section docs not require a sopar.ite 
Beotenoe to be passed on the accused in respect 
of every distinct oflonce of which be has been 
found cnilty at one trial. QUREN-EMPRESS 
V. MAUNG KaLA, L.B.R. 1872—1892, 526. 


(223)—S* 35—House trespass and insult— 

Separate convictions bad .—A man, who com- 
mits house-trespass with intent to commit an 
ofienoe and commits that oSence, can be pun¬ 
ished either for the house-trespass or for the 
ofieoce, but not separately for both. He may 
be tried lor and oonvioted of the oSeocd of 


(228) —S* 35—Di^fincf trials Concurrent sen¬ 
tences.—A Sessions Judge cio power to order 
sentences to run concurrently, unless ihe accu¬ 
sed is convicted at one trial for two or more 
distinct offences* If tho Court wished to take 
the sentence in the first trial into consideration* 
it might have done so imposing a lessor sen- 
toooe in tbe subsequent case. Where, tberefoTo* 
a Sessions Judge, baviog convict ed an accu^edi 
passed a sentence of imprisonment and ordered 
that it would be concurrent with the sentence 
be was undergiuog for quito a distinct cflence, 
for vvbich be had boon tried at a separate trial* 
held that the order whs bad, s. 35 of the Code 
of Criminal Procedure not applying to the case, 

Makbdl Hussain v. king-Emperor, ii A. 
L.J, 263 = 19 lod. Cae. 338-14 Cr. L J. 240* 

(229) — S 35—Srnfcnce of imprisonment torun 
concurrently with sentence ot transportation for 
life — Legality .—In view of the provisions of 
s. 35* Crim. Pro. Code, it is not illegal to direct 
a aenteoce of imprisonment to run ooocarrent- 
ly with a sentence of transportation for life, 
BOGI V, Crown, 21 P R, 1913, Cr.^flO P L- 
R, l914«»i5Cp. L.J. 6S = 22 lod. Cae. 420, 

(230) —S. 35—Cotcurrenf sentences, validity 
of. — Held, that the power of passing oonenr- 
rent aentences is oonfioed to oases where a person 
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Pro- Code (Act Y of 1B98)— 

is convicted at one trial o( two or more distinct 
oSonoPS. OEUI DaY.\L v. KinO KmPHUOR, 
16 O.C. 370^15 Gr. LJ. 300^23 lod. Cas. 
SOS. 

(231) —s. 35—Sre BOM. ACT V OF 1676, a- 43, 
els. (c) & (/)• 1 H'^m. L R 3M. 

(232) —S. 35 —Sr*? HOUSB-BREAKING, 8 B. 
L.R. 855 = 1 f3r. L J. 450, 1 Bom. L. R. 69. 

(233) —S. 35—Sre JOIJ^DEU OF CHARGES— 
Mis joinder of charges, 3 A. 305, F.B. 

(234) —S. 35—Srr PENAL CODE, s. 71, U.B. 
E. 1904. Qr,, Penal Code* 1, 

(235) —S- 35—Srr PENAL CODE, ?9, 75, 379. 
Eat, Ud. Cr, C G88*Cf. Kg. 9 of 1894. 

(•2361—S. 35 —Sovoral oflences - Sentence of 
fiinc for each of—Ti^rm'» of impriaonment in 
default of payment—Order to run concurrently 
—Logalitv—See PENAL CODE. es. 279. 4*27. 5 
S.L.R, 263 = 15 lod. Cas. 803=13 Cr. L.J. 
536. 

(237 to 241)-S. 35 —Srr STOLEN PROPERTY, 
1 Weir 4G9 = 4 M.H.C, App. 13 = 2 Weir 35. 

(242) —S. 35 —See Nos. 107, 178, 203, supra, 

(243) —Crim, Pro, Code, ss. 35, 123—Pretinns 

sentence under s 123, Crim. Pro. Code‘^Sub¬ 
sequent sentence tor an offence under Arms Act, 
$. 19 (e)^Coneiorent senUnces .—The accused 
was sentenced to a term of imprisonment for an 
ofienen nndor ibe Arrr:? Act : the scotonce was 
ordered to run coocuirently with another sen¬ 
tence previously passed upon him under 
8. 123, Crirn. Pro. Cnrla. Beld, that the sen¬ 
tence for the ^ubstaotivo oQooce must com¬ 
mence at once and cannot he postponed to take 
eflect after the expiry of the period of imprison¬ 
ment in default of giving securit? for good 
behaviour which the accused wes undergoing at 
the date of the conviction, that e. 35 of the 
Orim. Pro. Code, applir^a to seotooces on con¬ 
viction for offences at one trial and has no ap¬ 
plication to imprisonments under a, 123» Crim- 
Pro. Code. Empbror v. kanji Jaysingh, 
5 Bom. L.R. 26, [P,, 37 B. 178 = 1 Bora. Cr. 

e Cas. 209=14 Bom. L.R. 965= 13 Cr. L.J. 849 
*17 Ind. Cas. 7P5.] 

(244)—Ss. 35, 190. 19G. 197, 200. 233. 239, 
527 (a) —Dwfiucf offences-Concurrent sentences^ 
Separate Irxal-^Complaint cqoinst public official 
dulu signed by Public Prosecutor—Erroneous 
impression of Maqistraie, effect of ^Cognizance 
—Failure to examine complainant,effect of — Irre- 
gulnrity^-Sanctionunder $. \Q7—Sanction fopro- 
secxite under s. 161, or any other section of Penal 
Oode^Valid — Cluxrge framed under s. 165— 
Penal Code —Su6se<7*4enr addition of charge 
under $, 161— Prejudice^Misjoinder of charges 
or offences—Illegal gratificalion—Receipt of 
lump sum collected fro7n different persons—Penal 

Vodst ss. 161. 165—Puutahment—Esvtsim— 
Pindtn^ of fact.—A direction that pooishmeDte 
inflioted in respect oi distinct ofieocee ehall run 
concnrcoDtly can be made only when tbe aooas- 
ed is convicted at one trial of two or more die* 
tinot ofiences. Where a complaint under a. 161, 
Penal Oode, against a Government oSoiaL 


Crira. Pro. Code (Act Y of 1898)—coRfin 2 <c^Z. 

is duly signed by the Public Prosecutor and 
proceedings tborcon aro taken, ibe u)cro fact 
that the Magistrate subscquvuUy, by oversight, 
thought that he was taking cognizance of ibo 
ofTence on a police report would not fonder him 
incompetent to take cogmzmce of the offence, 
A failure to comply with the p^ovI-^ions of s, 200, 
Crim. Pro. Code, docs not necessarily and 
in every case invalidate all *^ubs«-qupnt proceed¬ 
ings. Where a complaint, preferred against a 
Government servant by a responsible public 
othciftl, was reduced to writing aud ^:ignod by 
him and was accompamed with ibu formal 
sanction by the Local Government authorizing 
tbe prosecution, and the accursed w.is aciU'tlly 
convicted of the oilcnce charged : Ileld, tb<kt 
tbe Magisirato's failure to observe tbe strict 
requirements of s *200, Crim. Pro. Code, had in 
no way prejudiced the accused or caused a 
failure or mi&carriage of justice, and that the 
irregularity was suPicieiuly covered by the pro¬ 
visions of 8. 027 (a) of the Cn.lc, (9 A. 66. II M. 
443, G3P.R- 1901=101 P.L.R. 1901, i\) The 
Local Government granted sanction for the 
prosecution of one of its servants of an ofTence 
under s. X6l. Penal Code, ** or any other sec¬ 
tion of the Code that may be found to be appli¬ 
cable to the oSeuco in re.sp^ctof tbeoficoce 
briefly described in the schedule annexed/' In 
tbo scbolulo tbo alleged f^ctsof tbo c03nco wore 
briefly set forth. Held, that the ^*anction was 
not vague or inueGnite. Tbe Local GovernmeQ*i 
hid not delegated its function under s. 107, 
Crim. Pro. Code, to any otbf»r person or body. 
It sanctioued the pro:^ecution of ono of its ser¬ 
vants upon a given set of facts ; and wbilo tbo 
Governmont wa'< itself of opinion that the said 
faot<i constituted an oflence under s. 161, Penal 
Code, it loft it to tbe Court (which alone could 
decide the maUer] to determine whether upon 
these facts tbo oSeuco fell under s. IGl or any 
other section of tbo Penal Code. (16 M. 463, 
37 C. 467 = 14 C.W.N. 1111 = 7 lod. Cas. 369 = 
11 Cr. L.J. 433, 22 B. 112, D.) The con- 
sideratioDS which arise in a case to which s. 197 
is applicable are esi^entially different from those 
considerations of policy which underlie the 
grant of sanction under s. 196. Crim. Fro. Code, 
In tbe trial of a charge of bribery, the I^tagia* 
trate at Qrst framed a charge under s. 165, 
Penal Code, but at a subsequent and much 
later stage added a charge under 9. IGl. On tbe 
addition of the charge, tbe accused was given an 
opportunity of re-calling tbe witnesses and be 
actually did re-call some of them ; Beld, that 
tbe accused was in no way projudiced by the 
addition of tbe charge, and that tbe proceedinge 
of the Magistrate were in no sense void or with¬ 
out jorisdiction. Certain sums of money were 
collected from land-holders of various villagee 
and were paid in a lump sum by tbe persons 
who had collected them to tbe accused, a eilla- 
dar in tbe irrigation department, with the 
cbjeot of inducing him to show favour in bis 
official capacity to their village as a whole. The 
accused was charged at tbe trial with having 
received a lump sum : Beld, that the charge 
as framed was legal and correct. It was o9i 
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Crirti. Pro Code (Act Y of 1898)— continued. 

uecc^^i^ y to charge the accused with aa ofieuce 
under?. IGl. Penal Code, in respect of every 
item contributed by the various landholders, 
and consequently there was no tnisjoinder of 
offences or charges. (13 C.W.N. 106*2 = 4 Ind, 
C^.>. 1J=10 Cr. L.J- 463, F.; A.W.N. 1904, 
223, D.) The orders of Criminal Courts should 
not be interfered with in revision upon facts, 
swo in rare cases and for very osceptiooal 
re^cons. GlUDHAlU Lal v. EWPEROR, 146 
P.L R. igil^iO Ind. Cas. 156»12 Cr. L.J. 
217*11 P.R. 1911, Cr.=32 P.W R. 1911. 

(245) —35, 233, 235. 236—See SENTENCE 
—GENERAL, 2 A, G44. 

(246) —S?. 36, 235—See SENTENCE—CU¬ 
MULATIVE AND SEPARATE SENTENCES, ? A. 
29, 10 A. 146*8 AAV.N 5, 10 B. 493. 

(247) —S'?. 35 and 253—See SENTENCE—CU- 
MULATIVK AND SEPARATE SENTENCES, 12 
M. 36 = 2 Weir 32. 

(248) —Ss. 35, 2b^—Concurrint sentences — 

Recalling ptos»ecui\on 7vitnc$se$M —Tho accused 
was tried at four separate trials upon four dis¬ 
tinct charges aod sentences to various terms of 
imprisanmout ringing from six months to six 
years, and it was ordered that all the sentences 
should be served contcrminously : Reid, that 
such an order was illegal and that, even if it was 
meant that the sentences were to run concur- 
reutly, the order was illegal as the FCDicnces 
were at separate trials and not at one 

trial. (1 L.B.R. 147, 7 Cr, L.J. 445, F.) The 
Magistrate refused to grant the accused's appli¬ 
cation (oc re-calling all the prosecution wit¬ 
nesses under s. 256, Crim. Pro, Code, for cross- 
examination, 00 the ground that the accused 
had the fullest opportunity of cross-examinatioD 
and apparently did not waot to elicit anything 
Dew : lleldt settiog aside the coovictioo and 
ordering a new trial, that the section gave the 
Magistrate no discretion in the matter, and the | 
fact that there had been some cross-examina- 
tioD before the charge was drawn up did not 
affect the privilege of the accused. NOA Pya 
V. EMPEROR, 14 Cr. L.J. 388=20 Ind, Cas. 
212 = 6 Bur. L.T, 87. (22 C. 469, F.) 

(249) —Ss. 35, 367—See SENTENCE—CON¬ 
CURRENT SENTENCES, A.W.N. 1697, 207 = 20 
A. 1, P.B. 

(250) —Ss. 36, 367. 897, 393—Sse SENTENCE 
—CONCURRENT SENTENCES, 12 P.R, 1894, 
Cr. 

(261)—Ss. 35 and 391—See SENTENCE- 
WHIPPING, L.B.R, 1893—1900,582, 

1252)—Ss. 35, 391, 397 ( = Oriw. Pro. Code, 
1662, ss. 85, 391, 397)—Senfence of imprison¬ 
ment and whipping-^ Execution of latter sen¬ 
tence. —The accused was convicted of house* 
breaking by night in order to commit theft, 
and of theft in a building, and sentenced to 
"buffer rigorous impriaonment (or 18 months 
and to receive twenty etripes with a light rattan, 
the sentence to commence after the expiration, 
of the sentenoe in the other case {vie,, eighteen 
months' rigorous imprisonment and twenty 
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stripes): Held that a sentence of whipping must 
be executed fifteen days after the sentence is 
proQouDcod or on confirmation of the sentence 
in appeal. It is only a sontooco of imprisonment 
that can be pronounced to take cfiect in succes* 
sion (ss. 35 and 397. Crim. Pro. Code). The 
eentODce of whipping should not have deferred 
the infliction of tbe punibbment so as to con- 
traveoe the provisions of s. 391 of the Crim. 
Pro. Code, QUEEN EMPRESS v, SaGRAM, 
Rat. Un. Cr. C. 300 = Cr. Rg. 47 of 1886. 

(253) — Ss. 35, 397— Concurrent sentences 

Tbe passing of concurrent sentences is opposed 
to the provisions of s. 397 ; this, however, must 
be read subject to the provisions of s. 35 of tbe 
Code. Emperor v. Tukaram Hart, 4 Bom. 
L R. 876. [R., 5 Horn. L.R. 26.J 

(254) — Ss, 35, 397—Concurrent se?i(ences.— 
S. 35 does not autborizs any Court to direct that 
two or more sentences shall run concurrently 
except sentences passed at one and tbe same 
trial. 8. 397 is explicit and gives the Court no 
option ; a sentence of imprisoomeut must com- 
mcoce at the expiry of tbe previous sentence, 
King-Empekob v. San E. 4 L.B.R. 147 = 7Cr* 
L.J. 445. [R.t 14 Cr. L.J. 388 = 20 Ind. Cas, 
212, 4 Bur. L.T. 174 = 12 Cr. D J. 465 = 11 Ind* 
Cas. 1001 = 6 L.B.R. 22,] 

(255) —Ss. 35, 397 —C’oncurrenf senfences.—It 
19 only in the case of a conviction for several 
offences at one trial that a Court, under tbe 
provisions of s. 35, Crim Pro. Code, cau direct 
that tbe punishments shall run concurrently. 
8. 397, Crim. Pro. Code, provides that a sen¬ 
tence of imprisonment for another offence shall 
commence at the expiration of the imprisonment 
to which bo has been previously sentenced, 
NGA TDK Gyi V. King Emperor, U.B.R. 
1902—1903. Grim, Pro. 19. 

(25G)—Ss. 35, 397—Conenrr^nf sentences^ 
Consecutive stnltnces —Separate trials — Pracitce* 
—At a trial held by a Magistraie, the accused 
was convicted of oheating and sentenced to 
undergo rigorous impribonment for one year* 
He was immediately tried by tbe same Magis* 
trate for anothor cheating and was couvicted. 
Tbe Magistrate seotenced him to suffer one 
year's rigorous imprisonment and ordered the 
two sentences to run concurrently. Eeld, that 
tbe order of the Magistrate was not illegal, inas¬ 
much as tbe trials toek place on one and the same 
day and one after the other, it was, for all prao« 
tical purposes, ooe trial, EMPEROU v. MABO- 
MED ISAF Habib, 13 Bom. L.R. 200 = 10 led. 
Cas. 769 = 12 Cr. L J. 241. 

(257) —89, 35 and 397—See SENTENCE- 
CONCURRENT SENTENCES, 2 S.L.R. Cf. 23»» 
10 Or* L.J, 236, 

(258) —Ss. 35,397,438, ^39—Accused convict¬ 
ed in two separate cases—Second sentence order¬ 
ed to run from date of order—Direction iUegd 
—Conctirrenl seyilences, when can be passed-^ 
Revision—Effect to be given to real intention of 
Magistrate—Reduction of sentence .—The qnes- 
tion whether sentez>ces should be oonourrent ot 









1417 


THE ALL INDIA DIGEST* 


1418 


•Crlm. Pro. Code (Act Y of 1898)— 

eoDscoutive fttisea ooly in cases oi separate con* 
viotions ot one In all other cases, s. 397 

is imperative and should not bo disreparded. 
On 30lh March, 1910, A was sentenced lo four 
years' rigorous imprisonment. On 19th April, 
1910, he was convicted in a separate case by 
the same Magistrate and Bentf*ncod to three 
years' impcisonmcDt which the Mipisirato 
ordered should tun from the date of bis order. i 
The first sentenco was reduced on appeal to two I 
years. On a reference to the Chief Court that 
the Magistrate's direction as to the commence* 
ment of the sentence in the second case was 
illegal: Held, (l) that the diteolion was illegal 
and ought to bo expunged from the order; (d) 
that, as the intention cl the Magistrate was 
that A should undergo a total period of 4 years* 
imprisonment, effect should oe given to this j 
intention and, consequently, tho second sentence ^ 
should be reduced to a term of two years, to 
commence from tho date of expiry of the first 
sentence. EMVEROR v. (VANDA SlNOH, 20 P. 
L.R. 1912*13 P W,R. 1912, Cr,*l3 1nd. Cas* 
109*13 Cr L.J. 3. 

(259) —Ss. 35 and 409 —APPEAL-CASES 
WHERE APPEAL LIES, 25 P.R. 1901, Cr. 

(260) —Ss. 35, AW—ScnUnces to run concur- 
rendu—Sentence of six months* imprisonment 
on each of two counts by Prestdency Maqistrats 
—Right of appeal—Aggregate sentence.—Two 
sentences, each of eix months' imprisonment 
passed Bimultaueously under s. 35 of the Crim. 
Pro. Code, and directed to run concurrootly. 
cannot be held to be a single sentence of one 
year's imprisonment, but would be considered 
as a single sentence of six months' imprison* 
ment, If j^uch a sentence is passed by a Presi¬ 
dency Magistrate, it will not be appealable under 
B* 411 of the Crim. Pro. Code. SUKNANDAN 
BINOH V, Emperor. 13 Cr. L J. 787 * 17 Ind. 
Caa.331-17 C.L J. 392. [dpp/. 40 C. 691 = 
14 Cc. L.J. 264*19 Ind. Cas. 510*17 C.W.N, 
825.] 

(261)—Ss. 36, Appeal, whether lies, 

tvfien aggregate sentence one month.—Vfheto 
tbe accuaecl were convioted od two separate 
ohargos and senteticod to ODO month's rigorous 
imprisoomeDt on each of tbe charges by a first 
elaes Magistrate, tbe sentcoces to rua concur' 
reotly: Hrfd—tbatan appcallay to ibeSessiona 
Court. BeI'IN Behary Dey v. Emperob. 
18 C.W.N. 73*»11 Ind. Cas. 23S-12 Cr. L. 
J. 391. 


Crim. Pro. Code (Act Y of 1898)—continued. 

one of which is individually app-jalablo. has no 
right of appeal acainst ibom collectively. A/,I/. 
eilRIKH V. K.Ml'KKOU, 14 Cr. L.J. 254 = 17 0. 
W N 825 {lUporlri ns Shahijnn Shnthh v. 
Emperor, in 17 C.W.N. S-2.S= lU Ind. Cas. f)lO 
= 40 C. G31.) (17 Ind.Ca^. 8J:l = 17 C.W.N. 72 
= li Cr. L.J. R77, Dissr. 17 Ind. C.is. 531 = 1 j 
C.W.N. ccUxxiv-= 13 Cr. L-I 717 = 17 C L J. 
39*2, Appr.i 

(264',-S. 35. cl. 2 (a)-5.v SknTKSCR— 
TilANSrORT.VTION. L.H.R. 47S. 

(2651—S 35 (.3), /lF?)hcafcift?i/ u/. —Sub-?. (3) 
of 3 . 35. Crim. Pro. Code, appll'-^ to corsecu- 
tive sentences only and not to si'iiienct^ which 
run eoncurrentlv. S.AW Hl.AlN*' v QUI'RN- 
EMl'BESS, U.B.R. 1837-1901. Yol 1. 13. 

(‘266)—S3. 35 (3), 108 (c) —Conviction and 
separate sentences urdcr fs 125 A and 163-A, 
I.P C , passed on same trial—Aop>al to High 
Court. —See PENALCODK. fS. 124.A, 153-A. 38 
C. 214*12 Cr. L.J. 348 = 10 Imi. Cac. 043. 

(267>—Ss. 35 (3), 413—rlp/icif-C'oncjtrrent 
fcutincfs agqrcqaltiig /o wore //ie>i one ntonf’i. 
by a Mngistrau of (he jhsl clasi—^i'hether 
aipeal lies .—For the purpose of appe.il. concur¬ 
rent sentences passed by tho tryiot; Magistrate 
on an accused must be taken in the aggregate. 
The petitioner and others were lound guilty by 
a Magistrate of the first class, under ss. 143 and 
365. read with 8. 114, l.P.O. and each of them 
wa<! sentenced to one monihs' rigorous im- 
prifODinent undot each of tbe sections, tbe sen- 
tooces to run concurrently. H<fa —that an 
appeal lay to tbe Court of Sessions. AIJDUL 
KHALEK V. KING EMPEUOR. 17 C.W.N, 72 
*13 Cr. L.J. 817 = 17 Ind. Cas 813. [Diss.. 
35 A. 154 = 11 A.L.J. 111 = 18 Ind. Cas^ 679 = 
14 Or L J ll'J; ‘Vof F . 40 C. 631 = li C.W.N. 
8‘25=14 Cc. L J. 254 = 10 Ind. Cas. 510. J 

MGR)—S. 35. ExdI.—OQ ences falliug under 
ss. 365 and 387. I. P.C.—Separate sonteuces— 
Not to be passed— See PENAL CODE, sa. 71, 364, 
365, 833, 111 15). anJ 337' ^ L.B.R. 160=19 
Ind. Cas. 167 = 14 Cr.L J. 167 = 6 Bur. L.T. 77. 

(269) —8. 35, ill.—House breaking with 

inteot to commit theft and theft not dietinot 
ofiences — Separate sentences illegal — See 
SENTENCE. CUMULATIVE .IlSD SEPARATE 
SENTENCES, Cr. Rg. 36 of 1898. 

_8. 36 (=1882. B. 36; 1872,88. 22.24.26, 

f%Q 9^1 


(262) —SBs 35 acd 428—SENTENCE— 
Powers op appellate court—Enhance¬ 
ment, 45 P.R. 1887» Ct. 

(263) —S. 85 [2)—Appeal—Criminal Appeal 
—Admieaion—Subsequent dealing with question, 
wheOur appeal lay—of one rfwnih's 
impfifonmeni under each of three sectiorts to 
tun concurrently—Whether appealable.—Tbe 
mere (aot of tbe admisaioo of a crimioal appeal 
does not preclude the Court from dealiog 
rabsequently with the qnettion whether an 
appeal lay. An acoosed. wbohae been sentence* 
•d to oononrrent terms of imprisonment, no 


(270)—Ss, 36,107 (3) (4). 104. 114 ani 334 

_ District Magistrate’s order delainitig accused 

not sent before him under s. 107. cf (Z) — Jur\s- 
diction. —Where an accused person ia not sent 
before a District Magistrate by any other 
Magistrate under oub-a. 3 so aa to bring the oase 
within BUb-B. 4. such District Magistrate’s order 
deUiniog him in custody is one made without 
jurisdiction. Even if a. 36 can be construed aa 
giving powers which are not epecially referred to 
in sob. Ill, having regard to tbe term of aub-s. 3 
of 8. 107 the power ie not one which can vest in 
the Magistrate to whom tbe acensed person is 
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sent. A-.-uinir,g that the proviso tos. 114 applies 
m the of a person who is before lha Court, 
ao order of the Magistrate cannot be supported 
under s. H I. where he has not followed the 
procedure therein prescribed. Chidsimbara 
PILLAI, V. o V. Emperor, 3 M L.T. 311 =31 
M 313 = 7 Cr L.J. 360. F.B. 

(271)—S. 36—See No. 179. supra. 

( = 1882, s. 37 : 1872, sa. 23. 23. 27, 

29 ^ 


(272)—Ss. 37, 190—Sec Co.MI'LAINT—IXSTI- 
Cr. 

7 2-^2. 243 ( = 55.25 

cl. .3), lOS fo 206, Criwi. p,o. Code, 1672),—A 
Alagistrate. having no power to try a case 

such cases under 
93. lOS—206, as these sections otherwise invest 
mm with jurisdiction. 8. 108 of Crim. Pro 
Code enacts that bail may be allowed to an 
accused for bi.i appearance for trial before a 
Magistrate having jurisdiction ; so that, if the 
Magistrate, acting under s. 108. chance to 
have jurisdiction to try the case, he can legally 
do so though not invested with the power of 

KrrMifr Code POLICE v. JUJBA 

IvUNBi, Colm. Dig. Cr. 22 of 1873. 

(274j—Ss 37.190. 423, except. 1 (d)— See 

Evidence—Gener.vl, lOB.H.o 497. 

3.39 ( = 1882, 8. 39; 1872, s. 43). 

o f^Crim. Pro. Code, 1882, 

5. d J. 235)—I S 0 / Magistrate 0 / first class 
conferred on a Magistrate of second class Jurin^f 
/n .7 ~ Sentence.—Held by Oie Full Bench 
\^^ihtram C.J. and lirodhutsU dissenting) : 

A Magistrate of the secood cla?8, wbo begios 
^ trial in that capaoitj and continues it 
ID the eaxne oapaoily up to the passing of the 
GCDtence, and who, previously to the passing of 
«Ds sentence, has been empowered as a Magis* 
trate of the first class, can iofliot a severer 
sentence than he could have inflicted as a 
Magistrate of the second class. Per Petheram, 
C.J, (C'oufrfl)—A case IS supposed to be tried on 
the day the trial commeuoes, and after that day 
the case proceeds by adjournment. The only 
date^ to be looked at is tbe date of the first day 
of trial. Hence, tbe Magistrate is not competent 
to pass sentences in hie capacity as a Magis* 
trate of the first class conferred upon him just 
before tbe passing of tbe sentence. QUEEN 
Empress v. pershad, 7 A. 4i4, P.B. = a.W. 

If. 1865, 105> 

-56-- 1831. 

(276)—5. iO-Transfer of ilagislrate-Con- 
ferrxng of appellate powers—Continuance of 
powers. Ad Assistant Uolieotor was appointed 
a first class Magistrate in Shikarpur District 
and was subsequently invested with appellate 
powers. He was tbeu ttanaferred to Sholaput 
and was next appointed to aot as Collector aud 
District Magistrate of Abmedabad. and as 
Assistant Collector of Abmedabad on the 


Crim. Pro. Code (Act Y of 1898)—con(i)iu«i. 

return to the duty of the permanent incum* 
bent. During the course of this service, thera 
were various intervals of leave. Beld that, 
under the provisions of a. 40. be continued to 
exorcise the same powers in successive local 
areas to which he was Uansferred ; and it made 
no difiereoce that be proceeded on various terms 
of leave Bai Harku v. SlTARAM KALIAN, 
2 Bora, L R 336. 

40 (-Crim. Pro Cede, 1882, s. 40) 
— Scope of section—Jurisdiction of Maralatdar 
invested with second class peuers.—S. 40, Crim. 
Pro. Code, relates onlv to transfer from one 
district or area to another A Mamlaldar in¬ 
vested by name with second class Magisterial 
powers in a district, retains ibem though he 
ceases to be a Ma»7i/>jtrfar. His revenue title is 
a matter of mere description. QUEEN EM¬ 
PRESS v. Rama. Rat Ud. Cr. C 322 = Cr Rtf 
8 of 1887. ‘ “ 

(278) — Ss 40, 41 ( = Crt»7i. Pro. Code, 1882. 
ss. 40, 41)—A/aj7»sfra(es—Iiites/t^ure 0 / poicers 
— CoJifinitnnce.—When a Tahsildaris invested 
with the powers of a Magistrate of the first 
class, while acting as a Deputy Collector, bis 
powers continue so loop as be is a Magistrate, 
until they are withdrawn by a fresh notifica¬ 
tion, though be is posted in a less respooeible 
post. In re HanUMANTBA, 2 Weir 36. 

(279) -55. 40, 86—Ctn. Pro. Code (1882), 
ss. 688 (291.651—Convtcfton for escape from law¬ 
ful custody—Appeal.—As to whether a person 
who has been convicted under s. 651, for escap¬ 
ing from lawful custody and has bsen sentenced 
for one month, has the right of appeal under 
s. 688 (29), Civ. Pro. Code. Emi’RESS OF 
INDIA V. AMAR Nath, 5 A.318. 

(280) -S. 41-Sfe No. 278, supra. 

-S. 42 ( = 1882. s. 42: 1861. s. 91). 

(281) —5. 42—Pettier of police officer to demand 
aid of choickxdar i>i arresting an accused person.- 
—A police officer is autbotizsd to employ a 
chowkidar to assist him in arresting a person or 
to preventiDg his escape. Manik Pan v. 

Ivenaram Sirdar CHOvviaD.\R,6 C.W.N. 337 , 

(282) —5. 42 ( = Cri7ij. Pro. Code, 1882, s.42) 
Scope of (he spcfio?!. —The assistance thatcan 

be demanded under s. 42. Crim. Pro. Code, is 
personal assistance of tbe individuals of whom. 

It 18 demanded, and not a supply of acontingent 
of men to assist, in te RamiaH, 2 Weir 37. ' 

”^7^*) ; 1861, 

% 

(283) —5. 43 (=Cri7M. Pro. Code, 1872, s. 90) 

— Village ^cmutKqjk and village peons—Appli- 
tatiUty of the section—Penal Code, $. 217 .—A- 
Village Accountant, being neither the head of 
the village nor a person engaged in the collec¬ 
tion of tbe public revenue, does not come- 
within 8. 90, Crim. Pro. Coda, 1872, nor does, 
the section impose any obligation on village 
peons as suob. Therefore, neither of them can , 
be convicted under s. 217. Penal Code, foe^. 
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haviDc dieobovod the direction of the law con¬ 
tained in fl. 90, Grim. Pro. Code. In^ie 
of Raminihi Nayah. I M. 266 = 1 Weir 196. 

(284)-S. 43 ( = s. 90 {cl. Crim. Pro. Codf. 
1872).—The word ' ne.*r ’ in the above section 
of tlie Code might incUicle. in ceriam eases, a 
distance of two miles. POLICB v. BHORIK. 

Colm Dig. Cr. 14 of 1874. 

(286) —S. 43 Sec iN’FOUMtTlON OF COM¬ 
MISSION OF OFFENCE, 4 C. f)23. 

(285-0)—S. 43—Set- No. 289. in/ro. 

_S. 44. para 1 ( = 1883. B. 44 : 1872. b. 89 . 

1861, B. 138^ 

(2861—S. 44 —pAiluro to report plot—Xbet- 
menr. ol waging war—Inienti''n —See PEN^r-' 
CODE. ss. 107 (3). 121, 121.A. 6 Bur. LI. 
153 = 21 Iiid. Can. 658. 

(287) - S. -14 ID — PENAL CODE. s. 193. 
Rat, Ua. Cr C G74 = Cc. Kg. 40 ol 1893- 

(288) —8. 44 See No. 13. sujjra. 

(289) -S-». 44 M). 43-Sec PENaL CODE. 

8. 217. 1 M. 266=1 Weir 196. 

_ S, 4S. para (1) (a. 6 c. di [ = 1882. s. 45 

para (1) (a, 6, c. d> ; 1861. 8. bO ; para (2. 
.iM = 1882. s. 45. Expl.J and paro» (II (e. o- 
(2) (il) and 3 new. 

See Information of commission of of¬ 
fence. 

f290) — S 45 ( = Crii«. Pro Coir- 1872. 

3_ 90 )— Omis^if-n to give informntxoHoi offence— 
Residence —of resident nr?fn< —Ibv 
duly imposed by Act X ol 1872. s. 90. upon a 
village boadman. etc., ol giving loloimuion as 
to tbe occurrence of anv Budflen or uni.a«ur-l 
death is intended to be done only when such 
occurrence takes plaoo at or near the village of 
whiuh he is headm.n. or in which b *-owoa or 
occupioTi land, etc. Residcoc*^ io ^ dwcUiog* 
bouf^e o^voed by aoother les uot ^uch nccupa- 
tiOD of laud aR is withio tho meaning of tbn 
eeotioD. In the vuilter 0/ MUDHOOSOODUN 
CHUCKBUBUTTY, 23 W.R. Cr. bO 

(291)—S. 45 Crtm. Pro. Code. 18B2, s 451 
^Village ebaukidar — informa’ 

lion ftj aacoxty commiiitd tn another vVlage -^ 
NAV.P., ViUage and Rural Police Act, X cf 
1873, B5 8 and U^Penal Code, s 176. - a 
dacoity was committed iu tho laods ol a certain 
villagis Tbe village c^rtuktdars did not give 
informatioii of the occurrence till the next day. 
They were charged with and convicted of an 
offence under e 11 ol Act XVI ol ln73. Held 
that, under the Act, the village chaukidars were 
not bound to give immediate information of an 
oSonce not committed within their village. 
EtfPBEBSy* KbuDA BAK8H. A.W.N. 1886. 65 

(2921—S« 46 {^Cfim, Pro, Code. 1832, s. 46)— 
Owiasicn to give information of offence to the 
police—Penal Code. 9 . 176—Proo/ of knowledoe 
0/o^erice. —When information, ae 10 tbe cem- 
miBsioD of a murder^ ia conveyed to tbe nearest 
Magistrate or police officer by one ol tbe parties 
bound to give snob information under a. 46 of 


Grim. Pro. Code (Act Y of 1898 )-co)i(i«nf(Z. 

tho Crim. Pro. Cndr, it is not ressonablo that 
every other per on, who may, possibly, be bound 
to give iiiformatioi.. >haul(l bo prosecuted for not 
having dono so, and ocuvictc-d of an oOence 
nndets !7Ci of tiiu I'-nal C-'do. 

Cr C. 77 h; li: Kit. Un Cr L. 674,] 

Octtaiii prooiui, ,r-ro-idiiig it i certain villngo 
wore charged, undvr s. 17b of t.bc Code, 

for not ci>,n)g iinormali 'n to tho lolicc of a 
murder wbioh w.s c-iiiui'ilcd in anoihur village 
lour mile. rQ their village Tb-r/. was no cvt- 
(lence on tbe sid.- of tb-' Crown, thu tho-« Per- 
-ons wore aw.iro ol ilu* uiurd«'t on the dale o£ 
tho occurrenne. Hut tbrro wa. .-vidcti. c on ibo 
side of (he do'cnce that they did ml ''b im 
informaiiou of : Ue murder unnl ih- n-^xt day. 
and that Otis ofihcir Hgrnt<. thereupon. Went 
(0 tbe aunt and rcpor’cd tbe mafier to tlio bub- 
Insoc.-tor on tbcir hebalf Held, rhal it lay on 
thc’cr wo to show that ihoybad ohlau'crt inf or- 
mation on ihe dav of the oecurrsnee and bad 
failed lo inform on'that day -. ot.hcrwHe, it couid- 
nol bo held that they were under a legal ob tgai 
lion to r, port ibe niurdor required hv « 45 o 
tbe Crim. Pro Code; held, also. that, undor iho 
circum-i'ancaa ol iha caio. ihey b id -nfhcient y 
di-cbarcel tbe obligHion impo^idup-'U them 
hv S.45. Onm. Pro G de. and w, u'd- 'berelorc 
bo f-nlitl‘''J to an acquittal QlUCEN-LMl’llESS 
V r.Ol’AL SINGH, 20 C 316. 14C.623. Rel. 

0 * 1 .) [D.. Rii Uu. Cr. C. 734.] 

(•293)-S. 45 ( = C>-4*« Pro, Cod-. 1882. 5 45 
—Penal Code, t- 176-(>»ussv..i lo report sH iden 
death tw n houS' —The owner or occupier ot a 
house witb.il a village is not an o^'ier Ot oceu- 
pitT of land within the mo,.rung of s. Crim. 
Pro. C’l.lo Wber-tDO karnav^n ol ^ 
larwad wa* conviclol uuder 8. 176. 1 eoal Code, 
for omitting to give M.form.Mion 
«udd.jfi dca'b of a rormher ol his launly, held, 
that tbn c .nviclion was wrong as bo was^ not 
bound to do 80 under .s. 43. Cnm. lro. Code. 
QOEEN-KMPRESS v, ACHUTA. 12 M. 92 1 

Weir 102 = 2 Weir 38. 

1^94)—S. 45 ( = Crim. Pro Cede, $■ 45) 
—Omission lo g ve infnrtnalion regarding sus- 
Mcwus dtafh—Necessity for proof of death on 
land-Peual Co.ie. s .170.-To su^taln the con¬ 
viction under 9. 176, l.P.C . ol a person (ailing 
under s.45 of the Crim. Pro.Cede, 1882 ,for omis¬ 
sion to give iDformaliOD of an occurrence relerrea 
to in cl (dl of the latter pcotirn. it la not neces¬ 
sary to show that the death actually occurred on 
his land, il ihe dead body is found on the land 
under circumstances distinctly showing that the 
death was sudden, unnatural or suspicious, as, 
in eucb circumstances, the inference will rea¬ 
sonably be made that tbe death itself took plaoo 
on Ihe land—Per Prinsop and Maepberson, JJ. 
Mitter. J.. however, held that proof of deaib on 
the land was neccssaty, as the finding of a drad 
bodv thereon would not afinrd tbe proiM. 
MATUKl MlSSEB V. QUEEN EMPRESS. II C. 
6 iB U/pr., Rat. Un. Or. 0. 784 ; R . 12 Or. 
L.J. 441 = lllud. Cao. 785 = 7 N.L.R. 101.] 
(296)—S, 45—Caffle-f/ic/f. whether an offence 
in Upper Burma—Liability of headman for not 
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Crim. Pro. Code (Act V of mQ)-^co>itinued. 

reporti^cise or cattlc-thefl.-Io Upper Burma. 

fu TrV,'’'"^amended by s. 4 of 
the \il|;ig 6 Regalauon. Cactle r,hefc is noc one 
of tbo offences mentioned in 9 . 45. Crim. Pro. 
Code, as It exists in Uoper Burma, where it was 
not. as far as appoarel from the proceedincs 
been made, by order under cl. 6 of tbo section’ 
an oflence tespeci.nf? which a headman is 
directed to communicate iolormatton. and it 
was Md that the accused oommitted no breach 

cittlt to report a case of 

catt e-theit. and that. ovcm. if the obligation 

existed, the accused would not bo liable, because 

appointed under the 
Village Regulation QUEBn KMPRR«?<i v MrA 

PO MAUNG. U.B K. 1892-189rVoI I. 19 

(29G)—S. 45 ( = CWni Pro. Code. 1882. s. 45) 

the mtirprctation of 
nftL t ' wi'h the majority 

C. G22). The w.ird "forthtoilh" m the first 

construed with reference to the 
?vl aA M ‘A® enactment, QgeeN-Emi>RESS v. 

C^r“«ria‘'.™893“‘''' '■ 

45 -~Omi.‘ 5 ton fo give information- 
Iva .«e of proof-Crtvi. Pro. Crde, 1872. s. 90, 
7 -io support a conviction for omitting to give 

.“a”?®' P'° Code, 

187-, It should be proved m), tuat a specified 

oflcnce has been commitiel by some one. ( 6 ) 

^Ht the accused knew of its having been com- 

mittod arid (cj that he wilfully omitted to give 

eo ur B QUBBNV. AHAIED ALI. 

2^ W Ki Cr« 42. 


Crim. Pro. Code (Act V of 1898)-co»fm'«d. 

be bound to give such iolormation, should be 
prosecuted for not having done so. In the 
matur of PANDYA Nayak, 7 M. 436=1 Weir 
102, (iT., Rat. Ud. cr. C. 778 ] 


(303)—Ss. 45. 87. 88 - See 
Offender. 7 M. 436 = 1 Weir 


absconding 

102 . 


^ (c)— Informalion of commission 

I of offence, what is.—Where the evidence showed 
that, the only information the village muosifi 
. ^ J®we) was missing, whether 

It had been stolen or it was lost, held, that ho 
bad no information ol the commission of tbe 
ouence of theft, which ho was bound to com* 
muQicace to the Magistralo or Police under 
s. 45 (c). Crim. Pro. Code, ls98. in re VeMI 
REDDI LaCHA Reddi, 5 M.L.T. 267 = 9 Cr.L. 
J. 224=1 lad. Cas. 245. 


(305)—3. 45 {c)—See CHARGE—GeNER-AL, 
6 M.L.T. 175. 


(305-O)—Ss. 45 (1) fc). 250—Compfaint 0 / 
theft before Village Magistrate — Beport to 
Police officer — Charge — Compensation, right to. 
-Where a complaint of theft was made to the 
Village Magistrate who communicated tbe 
information to tbe nearest Police station and 
tbe Police in due course obargod tbe case: 
Held, that tbo case must be regarded as insti* 
tuted upon information given to a Police 
Officer within the meaning of s. 250 of the 
Crim Pro, Code, and tbo Magistrate was uom* 
potent to pass an order for compensation. 
M.aRUDAI VeERAN V. PICHAN AMBALaG.A- 
BAN, 16 Gr. L.J. 248 = 28 lud. Cas. 1 O 4 . 


(298)—8 45 — Sec ILLEGAL OMISSION, 20 
P.R. 1887, Or.. 30 P.R. i887. Ct. 

(299. 300)—s. 45—See PENAL OODE. 8. 176. 
A.W.N. 1900. 207, 1 Weir 101. 

(301) —S. 45—Conoeatment of dead body—See 
Penal Code, ss. 179 , 201 . 302 . 309. 17 P.W. 
R- 1911, (Cr) = ll Ina. Cas- 609= 12 Cr.L J. 425. 

(302) —Ss.45. 37. 08 ( = Crim. Pro. Code. 1882, 
5S. 45. 87 nnd 88 )—Owission bp zemindar to give 
information of presence of proclaimed offender to 
police.—Proof of proclamation — Ptnol Code, 
s, 176— Object of ss. 45 and 176, I.P.C —Where 
a zemindar was uonvictedof having intentionally 
omitted to inform a public servant of tbe resort 
to.the village of a proolaimed offender, and tbe 
fact of his being a proclaimed offender was 
presumed from tbo fact that tbo property be* 
lo«jgiQg*to him was attached and sold under the 
provisions of 3 . 88 , Crim. Pro. Code, held, that 
the conviction was bad. as it was on tbe prose¬ 
cution to prove that the proclamation was made 
in the manner prescribed by s. 87 of the Code 
The prov-sioos of a. 45. Grim. Pro Code, and 
8 . 176, Penal Code, are not to be worked solely 
or principally foe the purpose of vexation, but 
for the purpose of insuring ih*t information be 
not intentionally withheld by those whose 
position renders them liable to give it. It is 
not reasonable that every person, other than 
him or those from whom such information has 
been aotually obtained and who may possibly 


(306)-Sa. 45 (c), 250. 435, 4.39-Compe»isa- 
tion for false and vexatious complaint —“ Jnjor- 
mation given to Police Oficer, ' meaning of— 
Complaint of thatt to village headman—Report 
sent to Station House Officer—Charge by Police 
Falsity of ch trge —il/djisfrafc's order atrecfin^ 

payment of compensation whether legal _The 

words “information given to a Police Officer" 
IQ 8. 200 of the Code of Criminal Ptocouure 
mcludo also a report which a vtUage-luadman 
14 bound to send, under s. 45 (c) ol the Code, 
on a complaint made to him of the commission 
ofa noo-bailable offence. (25 M. 667, 13 Ind. 
Cas 221 = 22 M.L.J. 138 = 191), J M W N. 
558 = 10 M.L.T. 550=13 Cr.L.J. 29. D.; 1 lod. 
Cas. 137=32 M. U58--6 M.L.T 269. P.B.=9 
Cr.L.J. 170, F.) Where a complaint of theft 
was made to a village-headman and he sent a 
report of the same to the St.iiion House Oflacer 
upon which one Police charged the accused, 
and that charge tbe M-tgistrate found to be 
false and vexatious ; Held, thatan order by the 
AligiscraCe dirco^ing p^yiB^ot of coaspdnsAtioD 
to tbe accused by the complainant was nos 

illegal. Nachimdtbu Cbetty v. Muthu- 
S.AMI Chetty. 13 Cr- L.J. 431 = 24 lod. Cas. 
167 = 27 M.L.J. 37 = 1914 U W.N.804. 

(307)— Ss. 45 (/), 54 (1)—See PRIVATE 

DEFENCE, Right op, 21 p.r. 1900 , Cr. 

(3031—S. 45 12) (ii)—“ Proclaimed offender", 
o/'—Tba perso'^s included in tbe expres¬ 
sion proclaimed offenders" in s. 45, sub-s. (2), 












1425 


THE ALL INDIA DIGEST. 


1426 


C?ini. Pro. Code (Act Y of 1898)— 

cl. (ii), ate persons over and above those to 
whom the words in their ordinary Hignification 
apply, and who m-eht. but fortbis expUnatioo. 

' have escaoed out ot the civteRory ol *’ proclainied 
oQendetg.” Per Blti'. J.—T\xq oxplioaiion 
clause iu the section dealing with " proclaimed 
o2et»ders " does not in any way apply to por.sons 
proclaimed as oflenders (or any act commitied 
in British India It applies exclusively to 
acts which, if committed in British India, 
would be punishable under certain socnons. 
Queen-Empress v. naupat Singh, A-W.N, 
1901. 10. 

(30Uj-Ss. 45 (3). 435 —Zifluiuo*:—E»VC!<(iue 
—Order of DisLricl Maqistrate disinuunq 
Juadvian.—Beld that an order passed by a L»is 
triot Migistrate under the rules (tamed by 
Govtrtimunt under a. 45 (3) of the Code o( 
Criminal Procedure is an executive order, and 
not subject to the revisional powers of the High 
Court, lu the m-itUrof til* petition D-\MM.V. 
A.W-N, 1907, 168=3 Cr.L.J. 476 = 29 A. 563. 

-S. 46 ( = 1882, 8.46; 1872; as. 177, 178; 

1661, 88. 91 and 92;. 

Sec ARREST. 

(310)—S. 46—A^rfS^, power of — Punjab 
Frontier Req. of I’i'il, s. 37—EfeeJ.—The 
Punjab Frontier Crimes Regulation makes | 
DO alteration in the general principle o( the 
law, that, in making an arrest, no more force 
is to be used than i.s necessary, and that death ; 
should not he caused, unless the arre-t canuot 
be ellocted without causing it. But the limits 
presented by this section, aa lo the classes of 
persons to whom death may be caused in c9cct- j 
ing an arrest, do not prevail where Reg. IV of i 
1887,8.37 Uin fores. MUHIMMAD AZIM v, 
8 AWAN, 32 P.R. 1894. Cr. 

(311) —Ss. 46 and 50 -See ARREST, 1 L.B.R. 
173. 

(312) —Ss. 46, 50—Abuse ol—See PENAE 
CODE, 8. 224. 1 L B.R. 173. 

(313) —Ss. 46 and 50—6Ve ARREST, 29 P.R. 
1902, Cc. = 2 P.L.R. 1903. 

(314) —Ba. 46, 59—See PENAL CODE, es. 97. 
804. 2 P.L.R. 1903. 

(315;-Ss. 46 and 59—See PRIVATE DE¬ 
FENCE, Right OF, L.B.R. 1893—1900, 136. 

(816)—Ss. 46 and 80—Warrant of arreet in 
foseeasioD at time of arront—See AOT XIV OF 
1882, 3. 651. 5 A.318. 

(317)—Ss. 47. 101 < 2 )—Meaning and scope of 
8 . 47—Search—Right of 'occupant ' to bo pee- 
sent at Bcarcb—Denial ol this right, eOeot of— 

‘ Occupant of the place,’ meaning of—OmiFSion 
of one Magistrate to take engnizance on ^'uspi- 
oion. eSout of. on subsequent proceedings— 
FinOiog of incriminating articles in a bouse— 
Fiesucnptioo—See Penal CODE, es 399. 402. 
IBO.W.N. 498-41 0. 850=15 Or. L.J. 335 = 
28 Ind. Gas. 986. 

-B. 50 ( = 1882,1. SO; 1872. $.182; 1861, 

I. 96). 

(818)—S. 50{ = s. 162, Crim.Pro.Code, 1872)- 
—A MagUtrate ie incompetent to teqciie bail 

90 


Crim. Pro. Code (Act V of 1666)—continued. 

for the personal appear.anco of an absentee 
accused person at a future date, where be has 
been peraiitlcd to appear by agent under s. 162. 
Crown v. Seth (Iokulu^s, Col Dig. Cr. 9 
of 1873. 

(319)—S. 50—Sre Nos. .311. 312, .Indira. 

-8. 54 {= 1882. s 54 ; 1872. 8. 92 ; 1861. 

8. lOOl. 

; (3-20) —S. .51 —UOM- A' T VlIOF 1367. 

8. 4 >. Rat. Un. Cr. C. •229 = Cr. Kg. ^ti-U — 
1885. 

(3'2U—S-54—S'-e AuREST, Rat. Uii. Cr. C. 

I 795 = Cr. Re. fid of 1895. 

(3221—S ol—See PENAL CODE, '. 221. .3 A. 
60. 

(323)—S. '>l — See PENAL ConE. s. 223. A. 
SV.N. 1907, 91 = 5 Cr. L.J '277 = 29 A. 377 
(321)-S. 51 —See WRONGFUL CONFINE¬ 
MENT. 19 B 72. 

(325)—S. 54—Sec WRONGFUL RESTRAINT, 
1-2 B. 377. 

I (320—S. 51—See No. 307, supra. 

■ (327)—Ss. 51. 155, 166. 550—Police search 
outside jurisdiction—Legality — See PENAL 
CODE. S3. 332. 147, 99, 8 S.L.R. 1. 

(328) —S. 51 (D—Peniii Code. s. 353—Coq* 
nizable offence — Warrant issued— Ariest with¬ 
out loarrant—Credible intcrination of (he com- 
mission^Obstructwn in the discharge of his 
warrant of arrest was issued against 
R, on a ohargeof cheating, to the Sub-Inspector 
of'tbo tbana within whose jurisdiction B. re¬ 
sided. Th.at f (licet ordered bis subordinate 
constables to be on the look out for It and arrest 
him wherever found. One ol the constables 
came across R and proceeded to arrest him, 
i informing him of the issue of warrant against 
1 him. The warrant itself was however not 
, produced. The accused inietfared with the 
i constable in arresting R and managed to prevent 
bis arrest. Reid, that, under s. 54 (1), Grim. 
Pro. Code, the constable was empowered to 
make the arrest without warrant, as be had 
credible information that the person wanted 
bad committed a cognizable oSence and m 
making the arrest be was occupied in the dis¬ 
charge of bis duty as a police oCBcor, and any 
ioterfecence with that arrest amounlcd to obs¬ 
tructing a police < ffin-r in tbo discharge of his 
duty and was an oBenoe under e. 353, Penal 
1 Code. GOI’AL SINOH v. KINO-E^^PEUOR. 11 
' A L.J. 997 = 13Cp.L.J 179 = 22 Ind. Caa. 758 = 

I 36 A. 6. (18 A. 246. D.) 

(329)—8. 54 (D—See Penal Code, s, 225, 
5 L.B.R- 21 = 2 Ind. Gas. 0J9. 

j (330) —S. 51 (1) sixthly—Sec PENAL CODE, 
I ss. 225, 225-B, 20 P.R. 1911, Cr. 

-a. 59 (=1882, s. S3; 1873, •. 94; 1861, 

6 . 101 ). 

See ARREST. 

(331)—S. 65—Ofc;«cf.—8. 55 was intended 
foe the suppression of habitual bad oharaoters. 
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whom ;!1I _ r tn charee of a police station 
seddci '\ ;i - • \v ' liui his jurisdioiion, or about 
whoni I..; i Ml f-c d c.iUFe t<i fear that they mill 
ccin''u:ii • 'nil' Innu before there is time to 
apply ■>. il.c mar. si Magistrate empowered to 
dc'.l v.i h .•asn under s. 112. Crim. Pro. 
Code, l.i ihc motl.r of the peiitton of DaulAT 
c.lN(,n, '4 A. 45r,A.W.N. 1891,179. (fi,, 3G 

A, 2G2=U A.LJ. 3G5=15 Cr.L.J. 280 = 23 
Iiul. Cas. •lOfi.J 

{332}— S. bfi — Burma Cambtinf) Act^ 38P9, 
s. n—A}ns/ '// Police under $. 55, Crim. Pro. 
Code, on susunion of ilhgal—Evii 

ceucc of repute. - accused was suspected of 
ea^ni^^ bj ^ 1’vr lih* od by UD lawful gam mg. 
The I'olicc, uito rihe j^anction of the Magis¬ 
trate. hr i; of prcceeding?. arrested 

^ • S5 of ibo Crim, Pro. Code. 
Held, ^ not empower the Police 

to arr^>t a i^ on on suspicioo of unlawful 
gamin:; nf.d fb it ihe Magistrate should have 
made an • n, r lu writing under a. 112 aod 
summoned ./e ncustd to appear under s. 114 , 
attacbing to the summers a copy of the said 
order und<.r 1*2 as required by s, 115 of 
the Cnm. f'n i:r)^o. Observaiious on how 
tvidenou of lenuff onehr to he accepted. KING- 

EMPEbon V Kv w Mjn. 3 L.B.R. 94*3 Cr 
L,J. 20, (2 L 1. u JCn. li.) 

(333 1 —5j —.irrfsi immediafely after re- 
lease.— T he ju e : < r the accused at Delhi under 
the or<b,r c? i iie Magistr^uo of Meerut, and 
all thf'pri cfc ir f^ubfcquently taken by the 
Magi^true >r him under Chap. VIII, 

Crim. l^ro. r. «•, were held by the High Court 
to be tJicg i! {Uti rbe Magistrate of ^IeerQt» 
however, wh li O'^tensibly giving his release, 
caused him unrut<^iately to be arrested within 
the Coiirt under the provisions of 

s, 55,Criiu. I m. tJt de.and renewed proceedings 
against him under Chap. VIII of the Code, 
Beld that the {Mr,.c£ediDg8 so takeo did not give 
effect to the of the High Court, aod had 

rendered i. ,burlivn. It was aa attempt io 
another way i' do wl>at bad been declared to be 
illegal. T> >. Mi.gi^trate could Dot. by unlaw¬ 
ful cxerci.u <t -lUthorii-y, obtain jurisdiction 
over M pF-r-', n with a view to take proceedings 
agam^t hirowh^nbis former proceedings were 
set aside. EWI'RESS v. AMIRKHAN, A.W.N, 
1683, 223. 


fS34)—5. 55 f = Crim. Pro. Code, 1982. s. 55) 
— Magislralc—Dn-qualiJJCation to try a case .— 
Where a Mngistraie is not shown to be person¬ 
ally interested in the case, the mete circum¬ 
stance that he happens to hold the olfice of 
Secretary to the Cantonment Committee, 
would not. of itsi If, debar him from trying an 
accused person on a charge, the substance of 
which was au illcged infringement of one of the 
Committee’s bye-law. RampARSHAD v EM¬ 
PRESS, 43 P.R 1888. [i?., 3 P.R. 1895. Cr.3 

(335) —8. 55—See BAIL, 14 A. 45 = A.W N 
1891, 179 

(336) —S. 55-See Nos. 16, 17 supra. 


Crim. Pro. Code (Act Y of 1898i-conft«ued. 

(337) —Ss. 56, 61, 109 and 110—See SECU- 
Rm’ FOR GOOD BEHAVIOUR, L B.R. 1893— 
1900, 270. 

(338) * Ss. 55, no. 1)7 il. 2 and 3). 118-5ce 
Escape from lawful custody, 7 A. 67. 

(339) —Ss. 55. no. ch vin— Arrest without a 
If arrant ~ ptoeenhtgs under s. HO. Crim. Pro. 
Code .—S 55. Crim. Pro. Code, is indcrendent 

I of chap VIII of the Code, although prcceedings 
under that chapter might folltw an arrest 
under s. 55. Crim. Pro. Cede, a.*! a natural 
sequence. A Police cflBcercan, Ibfre'ore. arrest 
or cause to he arrested, without a warrant or an 
order of a MagiPtrate, any person who is by 
repute a robber, house-breaker or thief, or 
otberwije comes under p. 110. NEPAL v, KING- 
EMPEROR, J1 A.LJ. 896 = 35 A. 407 = 14 Cr, 
L.J. 618 = 21 Ind. Cas. 666. 

(340) — Ss. 55. 112 ( = Crjm. Pro. Code. 1882, 
•'S. 55, 112) — Security tor qoed behaviour—The 
powers with which effi-.'er"* in charge of police 
stations and the District Magistrate have been 
armed under the Code, for the purpose of rea* 
'raining bad cburaciers, are rxcepiional powers. 
They provide very strong remedies, and should 
never be put in force without the greatest 
deliberation, and except upon evidence which 
coiiviuces the Magistrate that, in the interests 
of the public weliare. it is absolutely necessary 
to demand from the per^' n before him. security 
for good behaviour. In the tnath r of the pefifion 
o/DadLAT SINGH. 14 A. 45 = A.WN. 1891, 
179. [R.. 36 A. 262=12 .\,L J. 365 = 15 Cr.L. 

J. 288 = 23 Ind. Cas. 496.J 

(341)—Ss. 55. 156. 16)-See P.ALSB EVI¬ 
DENCE. A.W.N. 18y:j, 124. 

(312)—Ss. 55 and )fi5-Sfe ACT XI OF 1878. 

S8. 19 (fi, 20. 25 and 29. 27 C. G92 = 4 C.W.N. 
760. 

S. 56 ( = 1882, 8. 56; 1872, b. 102, para(l): 


1861. 8 140.) 

See ARREST. 

(343>—S. 66 i = C/im. Pro. Cade, 1961, 
3. 140).—The above section wa* held inappli¬ 
cable where i»u arrest tor dacoity was made 
without warrant by a subordina'e police officer, 
in the presence of a head constable who autho¬ 
rised him to make ibo arrest- QUEEN 7 . 
SHAIKH EMOO. 11 W R Cr. 20; QUEEN v. 
Sagdr Beevah. 11 W R. Cr. 20. 

(3ili —S?. £G and 80—See ARREST 27 C. 
320=4 C W.N. 3U. 

(345) —Ss, 56 and 80—See ESCAPE FROM 
LAWFUL CUSTODY. 27 0. J20=4 C.W.N. 311. 

(346) S. 56 (1)—.aj resl by a Cbowkidar, an 
e^ccr su6ordinnfe (o o^cer-in-charge of Police 
S/nfion, legality of .— A chowkidar, having 
regard to his duties a? set rot id e 39 of the 
Village Cbowkidari Act (VI of 1870, B O.), ia 
an officer subordioate to an officcr-in-charge of 
a Police Station, witbiu the meaning of s. 56 
of the Crim. Pro. Code. Au arrest of a person 
by a cl.ojgAtidar, who may be lawfully arrested>. 
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without, a warrant, on Ibo authority of an order 
in vvriliiiR delivered to him in oonformity with 
the provisions of s. 5G III of the Crnr. Pro. 
Code, would bo U'R.al. BaHUP'I* SlUCAR v. 
EMPEROR. 10 C.W.N. 287=3 Cr. L J. 201. 

_S. 59 (=1882, s. 59 ; 1872, ss. 105. 107). 

(347)_S. 59—ZVnnl Cerfe. 224, 221 (1). 
109—ri»acjf C)toit-feiu-*r if a Police O/'i'-er— 
Escape from custodu—abetment.—h Chf.wkidar 
cannot be properly regarded a<5 a Police vllli'ct 
within the terms of s. .59, Ctim. Pro. Code, aod i 
escape from hia custody is not an offence under 
s. 224. I.P.C. PURNA CHANDRA KUNDU v. 
Hachanali Chowkidar. 17 C.W.N 978=l4 
Cr. L J. 494 = 20 Ind. Cas- 750 = 41 C. 17. 

(3481—S 59-See ARREST. 27 C. 366 = 4 
C.W N. 252. 

(.349,_S. 59-See Chowkidar. 27 C. 366 = 4 
C.W.N 252. 

( 350 ) —8. 59 —See ESCAPE FROM LaWFUD 
CUSTODY. 5M.22 = i Wcit 200. 

(351) —S. 59—Sec I’EN.XL CODE. 9S. 224. 225. 
29 A, 676= A,W N. 1907. 179 = 4 A.L-J- 4b3 = 6 
Or. L.J. 10. 

(352) —S 69—Sec PENAL CODE. s. 225, 1 
Weir 209. 

( 353 ) —S. 69 -See Nos. 313, 314,315 ntpra. 

(354) —Ss. 59. 239. 535and 537—Sec ESCAPE 
FROM LAWUL CUSTODY. 11 M. 411 = 1 Weir 
210 = 2 Weir 30l. 

_S. 60 ( = 1882. a 60: 1872. 8.101: 1861. 

8. 109j. 

(355) —Ss. GO. 61 ( = Crim. Fro. Code. Act 
XXV of IbGl. ss. 109, 152)—4ccU'ed—Arrfsf — 
Policeofficer—Village Police Act {Boinbog Act 
Vlllo/ 18671—24 hours—Detention bu Police- 
Computation of lime-Time required for carry- 
ing accused to Wngisfrfife.—Whenan arrest is 
made under 5. 109, Crim. Pro. Code, by au 
officer of the Disinot Polico not authorized to 
make an enquiry under oh. IX, Crim. Pro. 
Code, Bucb pctico officer must forward tbo 
accused “without unnece?sary delay " to a 
Magistrate having jurisdiction or to the officer 
in charge of the Polico Station. He has no 
authority to detain the accused person for 24 
hours under s. 152, Crim. Pro. Code. When a 
Police otB'ior has authority to make enquiry 
under oh. IX, Crim. Pro. Code, the 24 hours of 
detention under a. 151 are to be counted up to 
the time when the accused person loaves tbo 
Police Station on the way to the Magistrate. 
The lime occupied on the journey to the Magis¬ 
trate is not to be counted in the 24 hours, but 
it is the duly ol the Magistrate to see that the 
time so occupied is reasonable with reference to 
the distance to be traversed and other local 
ooQsiderations. The 94 hours curing which 
the Vill^e Police maydetain an accused person 
under (Bombay) Aot VIII of 1867 are not to be 
counted in the 2 4 bouts allowed to the District 
Polioe Officer under s. 152, Ctim Pro. Code. 
OBIMINAL emeULAB, No. 1260 OF 1669, Rat. 
Uo. Of. C. 22 = Cr. Rg. 14-9—1869. 
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(3561-Ss. 60, 61—Sff POLICE, A.SV.N. 
1SS5. 50, E.B. 

-S. 611 = 1892. 8. 61; 1872, 6. 124, para (1); 

1861. a. 152,. 

(357i—s. 61 —.S'tC ACT V t)l’ 1861. s. 4‘2, 36 
P.R. 1870, Cr. 

CISSI—S. r.l—S«c-Nos. 3J7, :3r,.0. 356. Siqira 
a7id 1 i36p infra. 

-S. 62 ( = 1882. 8 62:1872. 8. 132, para (1); 

1861, B. 160). 

1359)—Ss. 6-2, 113. 190. I'.ll .I'ld 528 (3) — 
Police Beport — Truns/t-*'ef ni't—.Nufiu- —Held 
that, under 3. 190 (5). Iho term fiMu * Heport) 
does not necessarily mem only aOii'l iu. but 
iticluJos also ;i report bv the Police lUi Jer s. 02 
of the Code of Cnniioal Procedure. MM. cl. (c)» 
ol the forcDor suction crtonov pc^^Nil^ly cover a 
c.47»o joformatir.n d<rivci from tbo Poiioo, 
and docs not obli^ie a Migistrafe to proceed 
under s. 101 of tbc Cedo and a^k the accused 
whether bocoQscDlud to bo tried by him. Held, 
also, that the rule that notice .shi'Uld be given 
before a criminal ca^o i?* trail'll* rred at tho 
instance of a party does n^t apply where the 
District Magistrate 7KOto withdraws it to his 
own file or transfers or rc«trr^osfuf- U from one 
Court to another under his om crol. Jleidt 
furibcr. that under s 523 (d) 'rf-at^oDs” for 
tran''lcr abould be recorded ; bat the defect does 
DO necessarily vitiate the order ol traojafer. and 
the superior Court can ca*! for the reasons. The 
proviKioQS of the Indian law in ropard to the 
transfer of orimmal casks a-c catunUted to be 
Uvodi and are in practice ustd* n<»t to further 
iusiicc. but to harass anil annov ^^ppotieutSi 
ABDUhLA V. CROWN, 3S P W R 1909, Cr^»3 
P R 19»0, Cr,-4 Ind Cas. 1025« 11 Cr L J* 
150 = 164P.L.R 1910 (2KP.R. I<i02, Cr.. 24 M. 
317, K. 22 B. 549, Disni) and A). 

(3GO)—8 C4- See No. 2734 supra. 

— S. 63 (*1882. s. 65 ; 1872. 8 . 166 , para2j. 

(301)—Ss. 65, 105—Sec HOM. ACT IV OP 
18B7, ss. 4.6,6 and 7, t> Bom L.R. 695—6 
Cf. LJ. 60*31 B. 438 

-S. 67 (*1832, 8 . 67 ; 1861, a. 112 ). 

(362) —S. 67 —Sre FOUBION TERRITORY— 
Offences committed in* Colm. Dig. Cr. 94 
of 1877. 

_S. 68 (*1882. 8 - 88 ; 1872. aa. 192, 153 ; 

1861, 88. 69» 70k 

(363) — S. 68—See COMPL MNT - PROCEDURE 
ON RECEIPT OF COMPLAINTS, 6 B.H.C,Cr. 49. 

^304j—S. G8—See PENaL CODE, 8. 174, 1 
A.L.J. iea^A.W.N. 1901, J22. 

(365)—Sl 68, 79 —5ee ARREST, 37 C. 457. 
(3661-58. 63, 437—See NOTICE, 6 A. 367 = 
A.W.N. 1831. 130. 

- 8 . 69. paraa (1) (2) (*1832. e. 89 ; 1872. 

6 . 1S4; 1861. a. 71) and para (3) new. 

(367)—8s. 69 and 70—See NOTICE* A.W.N^ 
1882. 170. 
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-S. 70 ( = 1682.8. 70; 1872, s. 154:1861, 

s. Til- 

(3f'8)— S. 70— See No. 367, supra. 

c —6’s. 70. 34-2 (=sCrj)n. Pro. Code, 1868), 

s. 27.3 —Hefertnce lo subordxnate Magistrate. _ 

Under s. :^73. .t full power ilagistrate may refer 
for pcquiry to a subordinate Magistrate any 
crimtual c^se. The cefcreace may be (1) for 
enquiry, or (2; for trial by the Sub-l\Iagistrate. 
(3) wiili a view to commitaJent either to a 
Court of Session nr to ibo High Court. HIGH 
Court Proceedings, 23rd March 1869. 4 
M.H C. App. 40. 

-S. 75 ( = 1882, 8. 75:1872, e. 159:1861, 

8. 76). 

(370) — S. 75 — PenalCode, s, 225— Warrant, 
seal of Court on, ti essential—EjJer.t of absence 
0/ seal—Arrest vinde in execution of warrant 
without seal, if legal.—The seal of the Court is 
essential to the validity of a warrant, and its 
absence makestbc warrant void and an arrest 
made m execution of such warrant is not legal. 
Mohajan Sheikh V. Emperor, 19 C.W N. 
224 = 16 Cr L.J. 336 = 28 Ind. Cas. 672. 

(371) —Ss. 75i 76— Warrant of arrest — Hesis- 
tance — hjndcrsftuents fo bail fixing date of 
appearance—Warrant if reninns in force after 
expiry of date—Lapse of bail—Older—Ss. 75 and 
16, Ctim. Pro. Code, construction of-S- 76 (1), 
Crim. Pro. Cede, is permissive. —A warrant, on 
which there is au uodorsement for bail to be 
taken for the appearanoo of the accused oa a 
certain date, does not lapse on the expiry of 
that date ; alter that date, only the direction to 
take bail lapses, but tbo warrant continues in 
force until it is cancelled by the Court which 
issued it or until it is executed. The arrest of 
an accused on the 29th October, on a warrant 
issued against him, with an endorsement for 
bail to be taken tor his appearance, on the 26th 
October, is not illegal, and the rescuing and 
escape of the accused from custody are punish¬ 
able under ss. 226 and 224 of the Penal Code, 
RANSHAN SiNOfl V. KING-EMPBROR, 13 C W. 
N. 1091. 

(372) —Ss. 75, 80—See Penal CODE. s. 180, 
93 C. 896. 

(3T3) —Ss. 76 and 204 —Issue of warrants — 
Cancellation-Issue of summons instead-Dis¬ 
cretion—Sufficitnl cause .—A Magistrate has a 
discretion, under s. 204, Crim. Pro. Code, on 
sufficient cause shown, to cancel the warrants 
issued at first against an accused person and 
issue summons instead. Caucell.ation of war¬ 
rants under s. 76. Crim. Pro. Code, adverted to. 
IMPERATOR V. MUSSAMMAT JaNAT, 1 3 L.R 
Cr. 69 = 8 Cr. L.J. 187. 

(374)—Ss. 76. 437. 438 ( = Crim. Pro. Cade, 
1883, ss. 75. 437, 438)—Poujcr of superior 
Magistrates to direct subordxnate Magistrates to 
ssue warranfs.—A District Magistrate has not 
the power to direct a subordinate Magistrate to 
re-issue the warrant for the apprehension of 
certain accused persons, when the latter has 


Crim. Pro. Code (Act Y of 1898)—confinued. 

issued tbe warrants but afterwards cancelled 
) the same. In the matter cf the petition of 
I Guru Charan AlCH. 1 C.W.N. 650. 

i (375) —Ss. 75, 537—Sec ACT IH OF 1867. 9. 3, 

2.3 P.R. 1910. Cr. = 8 Ind. Cas. 137 = 85 P.L. 
R. 1910. 

; (37CJ—Ss. 75 (2). 205 and 353—SfC P.\RDA- 

; NASHIN WOMAN, 20 P.W.R. 1908. Cr. 

■ -S. 76 1=1882. 8. 76; 1872. 8.160:1861, 

' 8 . 1811 . 

(377) —S. 76—See No. 371, supra. 

(378) -S3.76. pi. 90,91.160—See Witness- 
Miscellaneous CASES, 24 C. 320= 1 C.W.N. 
164. 

(379) —Ss. 76. 90. 93 (=Crt»n. Pro. Code, 
1872, ss. 160, 352, 355 and 185)— Arrest at wit 
nesses — Bail. —A Magistrate is competent to 
admit to bail recalcitrant witnesses arrested 
under ss. 352 and 355 (s. 90) of tbe Crim. Pro. 

Code High COURT Proceedings, iith m.^y, 
1881 , No. 957, 2 Weir. 39. 

(380) -Ss. 76, 90, 93—See Bail. 2 Weir 30. 

-S.77 ( = 1882. B. 77:1872, sa. 161, 164: 

1861, as. 77, 79). 

(381) —S. 17—See BuR. ACT I OP 1899, ss. 6, 
10 (a). 16 (2), 3 (a). L.B.R. 1893—1900. 547. 

(382) —Ss. 77. 82. 83, 190 (c), 200 and 537— 
See ARREST, 1 P.R. 1896, Cr. 

(383) — Ss. ll.SS—Scope.—Ba. 17 and 83 of 
the Crim. Pro. Code, are directory and not 
mandatory, and a substantial compliance with 
their provisiens is sufficient. MUHAMMAD 
YOSUFUDDIN V. EMPRESS, 1 P.R. 1896, Cc. 

-S. 79 ,‘ = 1882. s. 79 ; 1872. s, 165 ; 1861, 

e. 80). 

(334)—S. 79—Sec ARREST. 4 C.W.N. 85. 
(395)—S. 79—See W.ARRant. 5 C.W.N. 447. 
(386)—S. 79—See No. 365, supra, 

-S. 80 ( = 1882. a. 80:1872,8. 176:1861, 

8. 90). 

(337)—S. 80—Sec ARREST. 26 C. 748 = 3 C. 
W.N. 741. 

(388) —8. SO—See Nos. 316, 344, 345. 372, 
supra. 

-S. 81 ( = 1882,8. 81:1872, 8. 183:1861. 

8. 97). 

(389) —S. 81—See No. 378, supra. 

-S. 82 (=1882. 8. 82 : 1872, b. 167 ; 1861, 

a. 83). 

(390) —S. 82—Scope.—8. 82 is essentially an 
enabling section, and from the fact that it 
only provides chat warrants may be executed 
in British India, tbe inference does not neces* 
satily follow that it positively forbids the 
execution of warrants outside British India, or 
that warrants which are meant to be so 
enforced are a6 intfto illegal and void. MUHAM¬ 
MAD YDSUFDDDIN V. EMPRESS, 1 P.R. 1896. 
Cr. 
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{39l)-*S. 82-See Sanction toPROsrcutk 
— Authorities competent to grant 
SANCTION. ETC., 7 M.H.C. 182. 

(392) —S. 82—Sec No. 382, supra. 

_S. 83 (=^1882.8. 83; 1872, ss. 168.170 ; 

1861. 88. 86. 87). 

( 393 ) -S. 83-4CI XIIT o( l859-irai-ra>:<s 

Wilder Cnwi. Pro. Code (1S82). S- • 

S 83 Grim. Pro. Codo. 1SS2. is ivpplicablc to 
wariMuts issued under iho provisions of .Vet 
XIII of 1859. GAURI SHANKAR v. 

PRASAD. A.W N. 1697. 220. (20 M. 235. i'off.) 

(394) —8. 83—See .\CT Xlll OF IS59. 20 M. 
235=^2 Weir 40=1 Weir f'97. 

( 395 ) _s. 83—See Nos. 90. 382, 383, supra. 

_S. 86 ( = 1882, 8.86; 1872, s. 170'■ 1861. 

3. 84). 

(390)—B. 80—Sec No. 279. supra. 

_S 87 1 = 1882. 6. 87; 1872. 88.171. 333. 

1861, 88. 183. 189). 

See AUSCONDING OFFENDER 
Sec ATTACHMENT. 

See PROCLAMATION- 

( 397 )_ s 87—Proeiamfltion for person ab^- 

condxnq. rcquisitts of.-K prcclamaiion is-ucd 
under s. 87 ol tbo Code, agnin^i an abscoodiDR 
person, should give thirty days’ linoc for bis 
appearance from the dm. of (be proolamation. 
Where thU is not done, the proceedings are 
liable to beset aside, hi re SUUR.A NaICKKN. 
17 M.L.J. 438=6 Or. L.J. 332. 

(398, 399) 8. 87—See Nus. 302, 303» supra 
and 697, mlra. 

(4001—Ss. 87 and 8^—Sale on a proclamalion 
not published in accordance wtUi s. 87—Si«| fo 
set aside safe —A complaint \v«8 filed against the 
plaintiS in a Gnmioal Court. On bis not 
appearing, that Court, acting under tbo 
provisions of ss. 87. 88, Grim. Fro. Code attach¬ 
ed and sold the property, but the proclamation 

of .sale was not published as required by s. 87. 
Held, that the sale was a nulHty and passed 
no estate to the purebafur who was bound to 
enquire whether tbe Court had i»sued a state¬ 
ment in writing to the effect that the proclama¬ 
tion wasduly published. MtAN JaN v. AISDUU. 
27 A. 572-A W.N. 190S, 102 = 2 A.L J. 348 = 
2Cr. LJ. 247 [R.. 8 Cc. L J 260 = 9 l.R- 

1908, Cr.=22 P.W.R. 1909. Or.] 

(401)—Ss. 87. 88 ( = Cri»n Pro. Code. 1872, 
ss. 171. 172)—Absconding by person against 
whom warrant of arrest has betn issued-^Penal 
Code, $• 172.—A persoci agaiuet whom a 

warrant oi arrest has beeu issued uod who 
absoondsi abculd be dealt with under tbo Grim. 
Pro. Code, aod not under s. 172,1.P.C. QUBBN 
V. AmlkjaH, 7 N.WsP. 802. [F., 2 O.L.J. 626.] 


(402)—Ss. 87 and 88—Forfeiture of ancestral 
property of a criminali subject to P«n;a6 Cus¬ 
tomary Law for ahsconixixg ot committing a 
erime-^ExUnt of his interest —Necessity— 

Eight oi his reversioner—Full ovmer defined. — 


Crim. Pro. Code (Act Y of 1998) -continued. 

Held, by the m ajority IClark, O.J.nni Chatterii, 

.J ) that, when thoanci’stral urop^ny ol a person 
siibiicc to tbo PunjAh Customary Law is attach¬ 
ed and sold bv iho order of a Onminal Uaurt 
under thf Indian Criminal Law. (or his rom- 
miding a cr-mc or absconding, ibe sale disposes 

of tbo lifo-intcrest of that, person only. bnt noO 

the right of mheritanre. all. r b s dclb, of his 
male lin'>al dosc<"id,\i)l'. or of collatetaJs 
descended from the fnginal bolder of tbo 
properly JohnKlcnr. contra. Upon such 
as-il.\ the foe-simplo of the property is sold 
aod nothing rnin.iins l.^r ibe heir to inherit. 
Per Clnr/.-. C.J.-Tbo rcvcr-mior lia-s such 
indcfioilc interest ni ihc anco^tial properly 
that the owner in po-<cssi.>u cannot, by liis 
crime or ahsc-niing, o>*'isc th U uiierest to be 
forfeited. Per Chaltirii, J.-.\ full owner, in 
iurir.prudonce, is a por-ni. who has a right over 
1 adcierminatc thing, iiidefinito in point of u.^er, 
unrestricted in point of dispo«iiion. and un- 
' limited in point, of duration, or. in other words, 
having the fulle-l. and freest right of possession, 

’ onioymoot aod disposition. prinoip!«‘s under- 
hing the existing law must b^ extended by 
.iiialcgyand other approved meihod-. ‘0 ^^ 
phases of affairs. CH.VND v KING- 

KMFRROR, l9P.W.R.l908.Cr. = 15 P.F 1908. 
Cr. = 8 Cr. L J. 89. (4 Bom. L.H. 55. li.\ 24 M. 
IGI, D.} 

(403) -Ss. 87n-td 68 —.lllaehinent of the un¬ 
divided interest in a joint lamilu of an abscond¬ 
ing parly.-^ 88 i.s not intended lo apply to an 
undivided member oi allmou jiint family, tot, 
bis interest cannot be seizjd. being unascer¬ 
tained A receiver cannot be appointed, uoc 
cao an order be made prohibiting (ho payment 
of rent or delivery of the property to the 
niaiiuging member of the family. Not can the 
undivided interest of tho absconding per«on be 
sold under sub-s, 7 of s. 89. J)i re CHINNIVAN, 

2 Weir 43. 

( 401 )—Ss. 87. 88 ( = Cri»u. Pro. Code. 1882, 
ss. 87 and aS)—Refusal to release altachmenl.— 
As tbo attachment of property under s. 88, 
Crim. Pro. Code, is intended to enforce the 
atteudaoco required by a proclamaliou issued 
unfere 87.ici.s illegal to wait till the period 

specified in the proclamation baa expired and 

to order attachmoot, because that proclam^ 
tion has not been obeyed. Where a Magistrata 
went even further and tolu.ed to release ao 
attaobmeot which whs nob made tiU after the 
appearances of the persone concerned, the order 
of attachment passed by the Magistrate wan set 
aside. EMPRESS v. MULCHAND PEMRAJ. 6 
C.P L.R. 38, Cr. 

i (405)-Ss. 87, 89 —-Absconding to avoid 
ufarra 7 U—Proclamation-^ Attachment of pro- 
p 0 rty ^Procedure in issuing proclamation to 
be /oliowed.—A warrant issued against 

the applicant for an oQence not having bsen 
served upon him, a proclainatioD was issued 
under s. 87 of the Ctim. Pro. Code, and 
tbe immoveable property belonging to the 
applicant was attached owing to bis non-* 
appearance. Later on, tbe applicant sur- 
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rendorrd t i In* w.irroit. Ho was tried and 
acquiitrc). IJ. tliMi nppHcd to have too order 
of hHhi linu nt stt tside. Neither the procla- 
inntiofi nnr irsci.py was fortbconiinR. Bcld. 
that the order should be set aside, for the evid¬ 
ence was not suftV.icMt to show that the fnr- 
malitic-s. pr-«cribvd l.y vs. 87 aud S-S of (.he 
Crim. I’ro. Cr>de, were observed by the Court. 
In proceeding under tbo provi.sions of ss «7 
and H3 of the Criin. Pro. Code, the Magistrate 
ought to fake par'iciil ir cave to preserve tbo 
proclamation, and the record miift he so clear 
as iositi.sfy (be Cmrt that all the legal forma- 
lities were duly okservod. EaU'jcror v. Jina 
Badhau. 14 Bom. L R 163 = 14 Ind Cas. 737 
— 13 Cr.L.J. 293 = 1 Bom. Cr C. 104. 

(406) —Ss. R7, R3 —See ATTACHMRXT, 9 C. 
sei^'ri C.L.R. 111. 

(407) iSs. 87, 88. —.dfjsconniuo offender — 

Irregular pyodaiuntion — Sale of property— 
Title of purchaser. — the property of an 

absconder had been attached and sold, and had 
vested in a third per.-on (the purchaser), held, 
that the sale could uoi ue set aside on the 
ground of irregiihiriiy in f ho proclamation, as 
the proporiy had vested in a person who wa.s 
not a party bo tho proceedings in whti-h the 
proclamation was made. AnoULL.AH v. Jitu 

22 A. 216 = A.W.N. lOOO. 28. (/f.. 12 Cr. L. 

J. 142 = 0 Ind. Cav. = 8 I>. R. 1911 = 104 P. 

LR. 1911 = 13 I’W.R 1911. Cr.=8 Cr. L.J. 
200 = 9 i‘.R. I90H = 20 P.W.R. 1908. Cr.) 

(4081—S- 87. 8S and 89 —See ABSCONDING 
OFKENDKR, 22 a. 210»-a.\V.N. 1900.28,19 
M. 3 = 2 Weir 40=1 Weir 86. 

(4091— Ss, 87, 88. 00— Issue oi warrant and 
attachment after issue of summons—Comtitions 
necessary—Ipailure to comply with provisions 
before issue of v;arrant or attachment—Effect — 
Procedure in cases of rearrani. — Held that, 
according to the fourth schedule of the Code of j 
Criminal Procedure, 1898, the Magistrate 
ought, in tbo absence of any special grounds 
mentioned in D. 90. to issuo a aummoos- He 
ought not, after the issue of a Bummotis, to 
order the issue of a warrant, unless he first 
placed on rrer rd his reasons for considering that 
tho accused bad been duly served and that, in 
spite of such service, be bad failed to appear 
without reasonable excuse. To lay a founda- I 
tioD for the issue of a proclamation under ' 
8. 87 with an accompanying order of attach- ) 
ment under s 88 of the Code, it is neres- ' 
sary to comply strictly with the provisions 
of the law relating to tbo issue of a warr.int in 
a case, where a summons is the ordinary mode 
of enforcing attendance. Those provisions 
have been ombodied in tbe Code to safeguard 
the righte of tbe subject and anjthing done in 

defiance of them can have no force. Obiter : _ 

Just as in tbe case of tbe summons, so in the 
case of tbe warrant, before tbe Magistrate could 
proceed under tbe above sections, he is bound 
to satisfy himself that the accused was abscond- 
jng or concealing himself for the purpose of 
^voiding the execution of the warrant. Yasin 
]^HAN V. EMPBBOR. 5 N.L.R. 12S, 
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(410)—Ss. 87, 88, 90— Absconding of accused 
Issue of warrant of arrest tn itea of summons 
—Proclamation and attachment.— Wben a 
Magistrate ts afked to proclaim an accused 
pe-rson, he should first take evidence that the 
person, has absconded, and, wben the abscond¬ 
ing is proved, be should record evidence of the 
offence under s. 612, Then, if be considers 
there issuCficieDtpnwid /ac« proof of tbe offence, 
be can proceed under f^s, 87 and 88. and, 
in the absence of such proof, he should refuse 
j to i'-sue either proclamation or attachment. 

Magistrates must al.so use their discretion, 

I towards refueing to proclaim an accused when 
tho offence is a petty one. A warrant of arrest 
cannot be issued in cases in which a summons 
should ordinarily issue. unIrsH tbo summons 
should be proved to have been duly served iu 
good time, and a Police Oflicer's report that he 
served the summons is not evidence of service 
of the summons under cl. (6) of s. 90 of the 
Code. KING-E.MPEROR V. Po Nr, 3 L.B.R. 
116. 

(Ill)—Ss. 87, 88. 90. 4.36 and 437—See 
Absconding Offender. 15 p.r 1893, Cr. 


(4121—Ss. 87, 88. 190—See ABSCONDING 
Offender, 29 C. 4i7 = fi C.SV.N. 680. 

(413)—Ss. 87,88, 435, 499. 512—Absconder- 
Seizure of property of—No proceedings taken 
under s. 87 or 88—Decree by Civil Court — 
Attachment before judqmerd at the instance of 
decree-holder—Order under 0. XXI. r 62, Civ. 
Pro. Code, 1908—Sfrvire uvon District .Magis¬ 
trate — Sub-equenl applicat on far ^"ochmation 
and sale—Obstruction by District Magistrate- 
Application to District MagKst.ate nd to obstruct 
— Dismissal—ne7isinn by Chi-f Couyt-Claim 
of Oovernmer.' not established till attadimeHt by 
creditor — Creditnr's claim— J'releiencc of Police 
Act V of 1861. ss. 23. 2C).-On 29-8-1911, the 
bouse of one T w»s se-ircbed and a lirge quan¬ 
tity of opium was found. After the search T 
and H absconded and certain property said to 
belong to them were seized by the Police. On 
2-9 1911, OOP S instituted a .suit against T and 
K and obt.ained on 27-9-1911 .a decree agaiust 
them. On 2 9-1911 an order for attachment 
before judgment of tbo property seized by the 
Police was made and on 9-9-1911, an order of 
attachment was issued on tb'^ District Magis¬ 
trate and on the District Suoerii.teudent of 
Police under O. XXI, r. 52. Civ* Pro. Code. On 
tbe back of tbe order the District Magistrate 
wrote as follows ‘ None of this pr nertv is to 
be touched until tho Government claim’is first 
satisfied.^’ On 4-10-1911, S applied for procla¬ 
mation and sale of the attached property. The 
Sub-Divisional Judge refused to take action till 
the matter was settled by the District Magis¬ 
trate or between the District JIagistrate and 
S. S laid an appeal before the Divisional 
Court. This appeal was pending. On 23 - 11 - 1911 . 

S applied to the Sessions Judge praying that 
the District Magistrate be asked not to obstruct 
the process of Sub-Divisional Court. On 
25-9-1911, proceedings were taken before the 
Additional Magistrate ol B, to record evidenos 
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under a. 51i. Cnm. Pro. C vJc. aud to take 
action under ss b7 and 8S cl the same C-de. 
No aetiou was taki n luider «. 87 or s. 88 till 
4.12-1911. But tbo pcopt^rty was on l‘J-‘i-'91'2 

declared to bo ai, c’.m iii.-p ^al ot tlie ti'VcruiuoiH. 

S had also lu ui.':m ipphc.Uim to ibo District 
ilagi^traie on i- iO l')l: praying that he might 
either with^lr^w Liis oojecLUJii <‘r allow ibo ^alo 
to proceed pan ting the del> rininaiiou by a pro¬ 
per inbuml »l the ngb s ol Gov.-rnmeut. uid ol 
himsuU. The apuhc*non wis refused. licit, on 
a report by the Sc.s-ion-s Judge for the orders of 
the Chief Court, that ibe applioalio.i of 5tb 
Ootobur and iho Di-'ric'- M ig'Stiato’s order 
coosaiuled a pro-eidiug witbin the incining 
of ss. 436 and I'W, Cnm. Pro. Code, and that 
tbeChiefCoun had power to inicriere in revi- 
sion. add. ais.m tbit, because at the iimo 
of the attachment and ipph^’aMon for sale, no 
action bad oco > -aken by Governmout under 
S 9 . 87 aod as, Grim. Pro. Code, no ngbts had 
accrued to the G-verninent under .s. 88 i7) ; 
(ii) that S btd. when he applied for 'ho sale 
of the Rieds. esUbUsbr-a a lohave the 

tight, title Add interest of T and H lu them 
sold by the Civil Court, and that ih.s right was 
such a cliim a- is couicmpla'-ed by s. 28 of the 
Police Act; and (in) ibat, as Government bad 
ostabhsb-rd no right on the .0th October. 1911, I 
though they est lolisae.l su -b a right subsi queut- 
ly, the order p’.^sed by th.j I)i>'.rici Magistrate 
OQ the application of 5tbOc’0b-r l91l, made by i 
Si was iijipropeia and ougiit to bj set aHioe* 
b'uBHAMANVAM CHKTTV V. KlNO EMPRUOUa ! 
8 L.B.R. 57*13 Cr L J. 5G8* I5 Ind Ca9 981 
*5 bur. L T. 113. 

(414)—Ss. ^7, S8, 537 {^Criof. Pro. Code, 
1882, ss. 87, 8*^ and f>iT)^Pro 'lnmut\on tor (he 
appearance of an aOrxondui^j jicr.<on '•B\iilure to 
comply wuk visions of (h'i section .87 
pecsenbesa uoctniii witb regard to time 
aodplice. In respect of ^h^.'se fnatier^* the 
section is imporaMVC and the iiei<lect of ibc rnlo 
with regard to time is no more ox'usablo 
than would be the neglect of ihe rule refjuiring 
publication ID two places. Such an irregularity 
cannot be cured by s. 537 of the Code, Tbe 
penal com^oquence^ ol a disobedience to such a 
prociamatioq cannot bo visited on » bo person 
disobeying Kuoh an order •Jnre KOATHOOR 
Bubbayyar s Estate, s M L J. 2i5. 

(415) —Bse 87. U2, 243—Se^ SECURITY 

Proceedings, 17 M.L J. 439*6 Cr.L.3. 332. 

(416) —8b. 87 and 537—See IRREGULARITY. 
19 M. 3-3 Weir 40»1 Weir 86. 

-8. 88*(IB82. 1 . 88; 1872. ss. 172, 353; 

1861. e. 184), 

See ABSCONDING OFFENDER. 

See ATTACBUENT. 

See PROCLAMATION. 

(417)—5. 08 {^Crim. Pro. Code, 1883, s. 88) 
—Scope of (he section.—There is nothing in 
tbe langnage ol e. 68 to restriot tbe meaning of 
the word property/* and U inoludes the rights 
and iDterests of persoos who, as members of an 
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Crim. Pro, Code (Act V of 1893 

undivided family, arc i> 

pruporty ol the liunily. 

SIGNAL Case, No. ^fiO oi 
Foot note. C. BOl. D 

(UR) —S. SS —Attachmcht i 
by thinl person—I>u(y of 
of clannant— CiVil swif. 

Magistrate attached tli** 
condor under s. M8 ol ih • 

Claim made to <uch prupfriN 
gated by the Magistr 
shoali stay the sale to eivo tb * 

C'^iablisb his right ; and, il 'h' 
the remedy of the accncvcd 
suit and not by cririiiuil 
SU Wk V. KING-KMIMOKOK, \ 

UlO)—S. bff ‘ 

sion and mesne profits oni 
immnveablc properry, bob* V' - 
absconding accused, wi.-. r i*’ 
at tbo disposal of tbe Goverrun''* 

Crim. Pro. Code, and whofs*, 
a notice* under 3. IM • mil 
real owuor f>f the p'"p«;rty. ib 
district did not f 'podM'e hi- i; • 
tbo prnper^c after due enq fs t ' 

Hgaiu-^t th«-* Government n ih 
wbo-c m'^tance the critniiui pfoe cungs were 
io<ti».uted for the reeovory •( <iou of tbe 

property, with mf’sue prolit- in i • • done 

to tbo property, while ic vv is it ti • di.^ponal of 
the Government, can be lua^n by the 

real owner SecRETARV OF STATE FOR 
INDIA IS COUNCIL v. JAU \T !nU!NI DASSI. 
28 C 540*6 C.W.N. 175. A.K. 329, H.) 

f/Z.. GBom. L R. HI, ‘-M . • 7 <G, 12 Or. 

L.J. 392*11 Ind. C\<. 25G-U U R. 1910, !• 
Gfi.J 

(420)—S. (oof- rdiul ^.‘•ope^'ty by a 

thtri party ^procedure ^ Rent i'^nf H'tSUCCess- 

/ufr/aimniie.—Where proper fy « 
s, 88, Cnm. Pro, Cod *, as • . 
accused, and another p«r> wi «•! i 
not the accusoj's. it is pmp 
ant ao opporuiniiy of osta’ li- 
altbough no provision is ; I 
cases ID the Crim. Pro. C. >• 

I claim is put forward which iho M i^is'rate has 
not enquired into or hss rcp'cted, thnolaimaDt's 
remedy is by civil suit agam'^t the Secretary of 
State and tbe pernon at who?>e instance the 
attachnaont was effected* N(JA PO AUNG v. 
King-Emperor, U B R. (t9i0). 4th Qr,, p. 66 
^11 ind. Cae. 256*12 Cr L.J. 392. (20 M. 
88. 20 C 549, i?.) 

(421)—8. 89—See Nos. 24, 30:1. 303, 400 to 
414, supra and 697 infra. 

( 122 ) —Ss 88, 89-'i/ic5 i 2 ^^oclama* 
lion and sale—Right of civil r^uil —I’ne ptovi- 
BioDS of the Crim. Pro. C'^d*. df» iio( bar tbe 
right of oisil suit for tbe rcc^’Vtry of property 
sold under tbe proviBions of ss. 88, 89. on the 
ground that the proolamstion aud sale wore 
absolute DUllitiee on aconunt of material 
irregularities. ABDUL v. EaZIM BEQAM, A. 
W,N. 1904, 189. (F., 27 A. 672* A.W.N. 1905» 
103*2 A.Ii.J. 348* 2 0Mi.J. 2470 
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(423) - Ss. S3, 89— Accused, absconding of— 
Proclamation by Magistrate—AHachmenl of pro- 
petty — Proceedings to release attachment — 
Period—Under s. 89 of the Grim. Pro, Code.it 
is ntcesi-ary that tbo pro.-3f that the accused 
person has not ab.sconded should be cQcrcd or 
given wilbio two years of the date of the attach- 
iiieut. It is not enough (o show that within that 
period the accused perion appeared voluntarily 
or was apprehended or brought before the Court. 
The adverbial phrase “ within two years from 
the date of the altachment’* qualified not only 
the word " appears" but also the word “ proves" 
which is counected with the word “appear.s" bv 
the coojuDcLiou “ aud." For the purposes of tbo 
section, it is not necessary that the absconding 
accused should himself porsonally apply for the 
restoration of his property ; the appiicatiou can 
be made by any one on his behalf. The section 
contempi ites and requires proof that the ofiendet 
did not abscou l or concsal himself for the pur¬ 
poses of avoiding arrest, and that he had not 
such notice of the proelamitioo as to enable 
him to attend within the time specified. In re 
NlLIi.ANTH R.VMCFIANDHA KULK.iRNI. 13 
Bom. L R. 175 = 2 Bom. Cr. Caa. 36=19 Ind. 
Cas. 333 = 14Cr.L.J. 237. 

(424) —Ss. 88. 89—Sse ABSCONDING OFFEN¬ 
DER. 6 A- 487 = A.W.N. 1884. 214, 7 W.R Cr. 
35,9 C. 861 = 12 C L U. 411. 4 M.H.C. App. 48. 

(425) —Ss. 88. 89, 439—^biconder’s ■properly 
attarJifd and sold—Sale once effected cannot be 
set asKie —Locus standi of thirti party. —One 6. 
accused, absconded, aud his property was 
attached under s. 88 ol tbu Crim. Pro. Code. 
Subsequently, certain occupancy-rights held by 
him were sold by order of the District Magis¬ 
trate to one H.S., a A'/iafri. K.B., 8 collateral 
of G., made an application praying that the 
order sauctinaing the sale be set aside and that 
tbo occupancy-rigbte in question be sold to him. 
The District Magistrate forwarded these proceed¬ 
ings for the order of the Chief Court, recommend¬ 
ing that the sale to H S., who was a non- 
agriculturist, be set asioe and a fresh sale made 
in favour of K.B. Held, that there was no pro- 
vision of law under which the Chief Court 
acting in the exercise cf its powers under s. 439 
of the Grim. Pro, Code, could set aside the sale. 
S. 89 of tbo Code provides for applications by 
the absconding offender only for restoration of 
the property attached, and no provision is made 
for claims by third parties to such property. 
Once the sale of the property has been duly 
effected, it cannot be set aside even at the 
instance of the absconder. EMFEROR v. 
Gaman. 104 P.L R. 1911 = 9 (nd Gas 826 = 12 
Cr L.J. 142 = 13P.W.R. 1911 = 8 P R. 1911. 

(426) —Ss. 88. 89, 523. 512 and 517—See 
ATTACHaiENT, L.B.R. 1893—1900, 324- 

(427) —Ss. 88 and .386—See ABSCONDING 
Offender, 20 M. 88 = 2 Weir 42. 

(428) -Ss. 88, 435 and i39—Magistrate in¬ 
vestigating claims of third parties to property 
attached belonging to a&scondinp acetised — Juris¬ 
diction of Chief Court to inUrJere in revision.— 


I The Chief Court has, under a. 439, Crim. Pro, 
Code, jurisdiction to intorfuro in revision with 
the order of a Magistrate, under s. 88, Crim. 
Pro. Code, a' tacbing and selling the property of 
an absconder and adjudicatiug on the rights of 
le.s^oes of the laud .so attached and sold, such an 
order being a proceeding within tbo meaning of 
s. 4.35 of the Code. Held, th.at the order of the 
Magistrate should be amended by ordering that 
the sale bo subject to the right of the lessees to 
remain iu possession until the expiry of the 
term of the Ipase. IDAM DiN v, KING- 
Emperor. 9 P R. 1908, Cp.= 29 P.W R 1908, 
Cr.=8 Cr.L.J, 260. (7 W.R 35, Cr.,17W.R. 
10 Cr., 6 A. 487. 22 A. 216, 27 A. 572, 20 M. 
88, Cited and Dist.) 

—S. 89 ( = 1882. 8. 89; 1872. S8. 173, 354; 1861, 
fls. 185. 190). 

(429) -S 89—Si-eNos. 21. 407, 403, 422 to 
426, supra. 

—S. 90 ( = 1882, 8. 90 : 1872. ns. 148, 150. 156, 
352, 355 ; 1861, es. 260. 273. 188, 191, 285;. 

(430) —S. 90 —Issue of warrant for arrest of 
witness wbeu illegal—Omission to record tea- 

I SODS for issue of warrant —See PENAL CODE, 

\ s. 225-B, 15 C.W.N. 10!)l = ll Ind. Gas. 593 = 

I 12 Cr.L.J. 409 = 38 0. 789. 

(431) —S. 90-See Nos. 116. 120. 378. 379, 
360, 4(19. 410. 4)1, supra and 612 infra. 

(432) -Sa. 90, 107. 112, 114 -See SBCORITY 
FOR GOOD BEH.AVIOOR, A.W.N 1896, 73. 

(433) —83. 90 and 342—See CONTEMPT OF 
Court, 4 M H.c. App. 5i. 

(4341—Ss 90, 342—See FALSE EVIDENCE, 
24 P.R. 1870, Cr. 

(435)—Ss. 90 oni 487—/sswc of warrant in 
' lieu of summons - Penal Code. s. Hi—Magis¬ 
trate not to try cti'Inta offences committed incon- 
tempt of his authority. —A Magistrate caking 
coguizauoe of au offeuce in which a summons 
should ordinarily issue may not issue a warrant 
for the arrest of the accused, without previously 
, rHCording in writing the reasons therefor. 

I Queen empress v. anant Parshad, S. C. 
99 Oudh. 

-a. 91 ( = 1882, 8. 91), 

' (436)—S. 91— Process for compelling attend- 

I anceof wiimss. —A Magistrate, being of opinion 
that there was reason to believe that an im- 
I portant witoess ill a case pending bsfore him 
! might be kept out of the wav by interested 
; persons, took a bmd from a mukhiar by which 
he undertook to produce the said witness wben- 
I ever called upon during the pendency of the 
I case. Held that such a bond was not open to 
j objection upon the ground that no security for 
her appearance has been taken from the wit- 
; ness herself. QUEEN.EMPRESS v. KAZIM 

I HUSSAIN, A.W.N. 1901, 33. 

(437)—S. 91—See No. 378, supra. 

j-S. 98 {—1882, a. 93 ; 1872. aa. 158, 183; 

! . 1881, as. 75. 79.) 

I (438)—S. 93—See Nob. 379, 380, Sttprfli 
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_ s. 94 (=1883, a. 94; 1872. b. 365 ; 1881, 

B. 142). 

(439) —S. 94—lnsp«c?ton of accu%ed'$ hooks 

by prosecution dl office of accused s lawyers- 
It is ootgopeo to a Mugistrato to issue an order 
allowing the prosecution to inspect tho entries 
in the books of the accused, relating to ibo 
subject matter of the charge, at tb© oJTices ot 
the accused's lawyers. I>t tc LAKH MID AS 
NAUanti* 5 Born. L.R. 978* fS W.R. Cr, 171, ^ 
16C.109, R.) [i?.» 5 Bora. L.R. 1032.] ; 

(440) —S. 94—Scope of section.—S 91 deals ^ 
with documeuts forming tho eubject of a , 
criminal oDcnce as also with dooumeoU which j 
are or can be used only as evidence in support 
of a prosecution. The question whether the 
pco(Juction of a particular document or book is 
necessary or dcairabl© lor the purposes of any 
trial, is one which must be decided by tbe 
Magistrate before he orders its pcoduccion, and 
in detormioing tho question he has to exercise | 
his discretion judicially, in tbe sense that be 
must satisfy himself that the document oc book | 
has a bearing upon and is relevant to the case. 
When be has so satished himself, his jurisdio- 
tion to order its production comes into play, 
and ihat carries with it the jurisdiction to allow 
the prosecution tho right of inspection. In tc 
LAKHMI Das Naranji, 5 Bora. L R. 980. 

(441) —S. 94 —Prorfucfion 0 / documcnl cr other 
thing incriminating accused—Issue of summons 
to accused for—Whether permrssitfe.—It is 
competent to a Magistrate to issue summons 
to an accused person under n, 94, Grim. 
Pro. Code, to produce a document or other 
thing, tbe production of which might tend to 
incriminate him. SURRY KONDARKDDI v. 

Emperor, 13 Cr. L.J -493 = 15 Ind. Coe. 493 
*87 M 112. (15 C. 109, F.\ 10 0. 62, R.\ 12 C. 
W.N. 1016, 8C.LJ. 320, 8 Cr. LJ. 224, Not 
followed.) 

(4421—8. 94—See PRODUCTION OP DOCU¬ 
MENT, 12C.W.N. 1016 = 8 C.L.J. 320 = 8 Cr. 
LJ. 221. 

(443)—Se. 94, 96 —Searc/i i/^arranfs—Desi- 
rability of issuing—Duly of Court .—It is acces¬ 
sary that power to issue search-wartantslshould 
be given, but it should not be exercised without 
full appreciation of the gravity of tho step and 
after the Court has oome to tbe conclusion that 
the step is really necessary in tbe ends of jus- 
tioe, and it is highly desirable that tbe person 
against whom it is about to issue should have 
tbe protection of the complainant being com¬ 
pelled to state on oath the grounds for such an 
order* MuL Ohand v. Kino-EMPEROR, 8 
&.L.J. 817 = 12 Cr. L.J. 178 = 9 lod Cas. 991. 

(444) —Ss. 94, 96—See SEARCH WARRANT. 
22 B. 949. 

(445) —8d. 94. 96, 190 (c), Ml—8eareh-war^ 
ranU under s. 96— Magistrate^a jurisdiction to 
issiu—Cognizance of an offence under s. 190 (e) 
—In/ortnafton, nature of, upon which cogni¬ 
sance could be taken—Record of the informa* 
tion—How much should be recorded, — The 

91 


Crira. Pro. Code (Act Y of 1898)—continued. 

District Magistriilo, on recoivinR informutiou 
of the commission of on oSenco, cannot issue a 
search warrant under s. 90, para (1), Grim. Pro. 
Code, before bo has acted judicia)ly upon tho 
information so received (o). To justify a Magis¬ 
trate in taking coenizanco of an oflonco under 
s. 190 (c). Grim Pfo. Code, upou information 
received from anv person other than a police 
officer, the information need not contain all 
tbe allegations necosary to be proved to esta¬ 
blish Ibo oflcnce : it is sufficient if enough i9 
alleged to justify the Magistrate in dealing 
judioially with the matter. What allegations 
ot how much of the luforination should be 
recorded by the Magistrate in such a case, it is 
difficult to lay down in general terms ; but when 
it IS found that tbe recorded information is 
sufficient to justify the Magistrate in consi¬ 
dering that a prinia/acie case has been made 
out. tbe High Court will not interfere with the 
Magistrate's action in taking cognizance under 
3 . 190 (c). B. 637, Grim. Pro. Code, cannot 
give legal efTect to a defective warrant. 
Rash Behary Lal Mandal v. emi’eror. 
38 C 1076= 12 CW-N, 1075 = 8 Cr. L 3. 238. 
fR 13 Cr. L.J 693 = 16 Ind. Cas. 501 = 23 M. 
L.J- 32 = 16 C-W-N. 665 = 12 M.L.T, 171=10 
A.L.J. 193=1912 M.W.N. 760= 11 Bom. L.R. 
717 = 10 C.L.J. 231, 11 Cr. L.J. 5=16 C.L.J. 
467 = 17 C.W.N. 238 = 18 Ind. Cas. 149.] 

( 446 )—Ss. 94. 96. 192—Account books, pro. 
dudion of—Procedure to be followed—Valuable 
security—Title page of account book signed by 
partners—Ptnal Code, ss. 30, 177.—Tbe com¬ 
plainant complained before a ^lagistiate that 
the accused bad fraudulently tampered with 
the account books of a partnership business. 
The Magistrate directed the police “ to enquire 
and report and to take possession of the 
kbata books.” Tho Magistrate not being satis¬ 
fied with tbe police report submitted to him. 
referred the case to an Honorary Magistrate 
for further enquiry and report. Tho Honorary 
Magistrate reported that the charge was not 
" utterly devoid of foundation.” The Magis¬ 
trate then directed the issue of process for the 
attendance of the accused to answer a charge 
under b. 477. Penal Code. HeW, that the 
order upon the police to take posaession of the 
account books of the firm was illegal, and that, 
if their production was necessary, the MagiB- 
trate should have issued either a summons to 
produce under s. 94 ot a search-warrant under 
s 96 of the Crim. Pro. Code. HeZd, also, that 
the order directing the Honorary Magistrate to 
enquire and report was one not authorized by 
law. and that, if the Magistrate thought proper 
to refer tbe case to some other Magistrate foe 
an enquiry other than a local investigation, he 
should have transferred tbe case under s. 192 of 
the Crim. Pro. Code, to such Magistrate, not 
for report, but for disposal. A title page of an 
account book of a firm, cootaining the names 
of tho several partners and showing the amount 
0 * capital contributed by each, if signed by the 
partners, may be a valuable security within tbe 
meaning of s, 30, Penal Code. Habi CHABAM 
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OoRAi V. Shish Chandra Sadhukhan, 7 
lad CaB. 747 = 11 Cr L.J. 32S. 

(J17)—Si. 94, 90, 342—' A person ' in s. 96, 
whether includes anacctised person — Sum7nons 
for production of documents, etc. — Search- 
ivarrant whether enforceable against accused 
per sons—Court's power to invoke aid of others in 
reading and uoiderstanding contents of docu¬ 
ments, — Iq taking aotioQ under s 96. Crim. 
Pro. Code, the Court is authorised to go as far 
as is physically possible in that search. The 
accused can perhaps defeat the Court by con¬ 
cealing or destroying the document, etc., or by 
having it concealed or destroyed, taking, of 
course, the consequences of such action just as 
the accused in the dock can, when questioned, 
under s. 342, thwart tbo Court in its search for 
the truth by an.swotiog falsely or refusing to 
answer. But tbe mere fact that the accused 
can so defeat or thwart tbe Court is no reason 
for bolding that tbe Court is debarred from 
going as far ns the sections specifically allow. 
The words ‘ a person ’ in s, 96 include a person 
accused in tbe case. When the premises to be 
searched arc those of tbe accused person, the 
warrant need not be only for tbe finding of 
the document, etc., in respect of which the 
alleged ofionco has been committed. Tbe 
words ' document or thing ' in tbe section are 
general and seem to cover any document tbe 
production and inspection of which are neces¬ 
sary or de.sirable, or will servo tbo oude of justice. 
(15 C. 109, 38 C. 304, 41 C. 261, 12 C.W.N. 
1016, 9 Ind. Oas. 564, 37 M. 112, 5 Bom. L. 
K. 980, i2.) The Court has tbe power to invoke 
tbe aid of persons capable of helping it to read 
and understand the contents of the books, 
etc., found. Municipal COMMITTEE, jhanq 
V. Muhammad Hayat, 36 P.R. 1914, Cr. 

(448) —Ss. 94, 96, 517, 523—Securifp required 
for productioii of orname7U$, validity of, —Where 
a Magistrate thinks that a criminal offence has 
been committed in respect of certain articles, 
bo has power to proceed under s. 94 of the Code 
and to direct their production in his Court for 
tbe purpose of any investigation or trial into 
that oSence, and. on failure of the party in 
whose possession the articles then ars to pro¬ 
duce them, to proceed under s. 96 or any other 
section in the Code in order to secure their pro¬ 
duction. There is no section of tbo law enabling 
him to demand security from tho person in 
possession of the articles for their production, 
when required. An order of that kind passed in 
his judicial capacity, after taking cognisance of 
the offence and alter having postponed the trial, 
ponding tbe reference by tbe complainant to tbe 
Civil Court, cannot be considered as an execu¬ 
tive order. PURNA CHANDRA BANDOPADHYA 
V. SASI BHUSAN MULLICK, 7 C.W.N. 522. 

(449) —Ss, 94, 98, 165 — Search by police 
ofiieer^Search for stolen property loithout war¬ 
rant, if legal—Right of private defence.—S. 165 
oftheOrim. Fro. Code does not authorise a 
general search for stolen property. It speaks of 
a specific document or thing which may be the 
sobjeok of summons or order under s. 94. S. 94 


Crim. Pro. Code (Act Y of 1898)-conftn«ei. 

does nob refer to stolen artioles or to any in¬ 
criminating document or thing in tbe posses¬ 
sion of an accused person. S. 165, therefore, 
does not authorise a search for stolen property 
in tbo house of an absconding offender. And if 
there is no search-warrant under s. 98, tbe 
search is not a legal search, and tbe occupiers 
of the bouse had a tight of private defence in 
resisting it. Ba.trangi GOPE v, EmperOR, 9 
Ind. Cas. 64 = 15 C.W.N. 343 = 12 Cr. L J. 8 = 
13C.L.J. 639 = 38 C. 304. (12 C.W.N. 1016, 
8 C.L..J. 320, 8 Cr. L,J. 224, Rel. on.) [ExpL, 
14 Cr. L.J. 405 = 17 C.W.N. 1209 = 20 Ind. Cas. 
229.] 

(4501—Ss. 94. 99 — See INSPECTION OP 
Documents, is c. io9. 19 C. 52. 

(451) —Si. 94, 105 and 165— See ACT XI OF 
1873, 8. 25.8 C.L.J. 75. 

(452) —Ss. 94. 165, scope of — Search for speci¬ 
fied article only—Article in possession of accused 
if can be searched for—General search tor stolen 
property if authorised.— aSub-Inspector 
of Police searched the house of one S who had 
been charged with criminal breach of trust in 
respect of a sum of money and the object of the 
search was to discover, the money and a bag in 
which it %va3 contained, and in tbe course of the 
search one of the petitioners cut tbo Sub-Ios- 
pcotor with a sickle on the hand and the other 
knocked him down, and they were convicted 
under ss. 332, 353, I.P.C. : Eeld-theki the 
search was covered by e. 165, Grim. Pro. Code, 
and the convictions under ss. 332, 353, were 
right. That, under ss. 94. 165, Crim. Pro. Code, 
a search can be made for a stolen article or in- 
criminating document or thing in the possession 
of an accused person, but one of the safeguards 
which tbe Legislature provides against abuse is 
that the search must be for a specified article 
or thing and not a search for stolen property 
generally. BiSSAR Misser v. E.\IPER0R. 17 
C.W.N. 1209 = 14 Cr. L.J. 405 = 20 Ind. Cas. 
229=410. 261. 

-S. 96 ( = 1882, B. 96; 1872, ss. 336, 

368. 369,1861. ss. 268, 114). 

See Search Warr.ant. 

See W.aRRANT. 

(453) —,$. 96— Issuing of search warrant— 
Discretion.—'Ihe first para of s. 96, Crim. Pro. 
Code, requires, as a condition precedent to the 
issue of a search warrant, that the Court must 
have reason to believe that the person, against 
whom the warrant is issued, is not likely to 
produce tbe document or thing in his possession, 
as required by the summons or order under s. 94 
or requisition under s. 95 (1) served upon him, 
or that he is not likely to produce it, should 
such summons or order or requisition be served. 
In re MaNEKJI tiORAUJI CAPTAIN. 5 Bom. L. 
R. 1032. 

(454) — S. 96—Tra7isfer of complaint by Dis¬ 
trict Magistrate to Deputy Magistrate far dis- 
^sal—Issue of search warrant by Deputy 
Magistrate—Omission to examine complainant 
on oath. —Where a District Magistrate trans¬ 
ferred a complaint to the Deputy for enquiry 
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and disposal, and the latter, without cxamininR 
the oomplainaot on oath, issued a eoarch 
warrant under b. 96. Grim- Pro. Code. ^ 
that the issue of Ibo search warrant was illepal. 
and'tbut the warrant should be discbarRcd. in 
re SINAGURUNATHA PiLLAI, 7 Ind. Cas. 895 
= 8 M.L T. 416 = 1910 M.W.N. 818*11 Cr, L- 
J, 535. 113 iM. 18. F.). 

(455)—S. 96 ( = Cri»i. Pro. Code. 1882 . s. 96) 

— Search warrant. —S. 96, Grim. Pro. Code, 
authorizes and compoU the production ic Court 
of the property in respect of which a se.ircb war¬ 
rant is issued, but when property not alleged to 
be stolon is in bbe hands of third parties, such 
production can only be sought for the purpose 
of evidence, and ought not to be granted for the 
sole purpose of af taching property the title to 
which is in dispute. 7u >•<! BHANJI. Rat. Uo. 
Cr, C. 677 = Cc. Rg- 43 of 1893. 

( 455 ) — S.96 ( = GriMi. Pro. Code. 1882, s. 9(1) 
^Issuing search ttiarranf.—Under the provi¬ 
sions of s. 96. it is lawful for a Magistrate to 
issue a warrant for the search and production 
of anything before him, when he considers that 
such production is necessary for the purposes 
of investigation or inquiry under the Code. 
Nor is il obligatory upon him to wait until a 
preliminary inquiry is held and all the witness¬ 
es for the prosecution are oxacuined and cros.s_ 
examined. Such a restrictiou would often tend 
to defeat the object with which search warrants 
ate authorised to be issued. The Magistrate 
is entitled to act upon information which ho 
considers credible, provided that there is a 
complaint before him, and the complainant is 
examined by him on solemn affirmation m tho 
manner pceaorihed by the Code- 
EMPRESS V. MAHANT op TiROl'ATI, *3 “• 
18 = 2 Weir 44. [F.. 11 Cr. L.J. 636 = 7 Ind. 
Cas. 895 = 8 M L T. 416 ; R-, B. 949.J 

(457)_S. 96—Searcli uiflrranf, if can be ad¬ 
dressed to accused for production of document 
Penal Code, s. 175.-A search warrant under 
9 . 96 of the Grim. Pro- Code cannot bo ad- 
drossed to an accused persoo oq his trial, and 
be cannot be prosecuted under s. 175, Penal 
Code, because of bis failure to produce the 
document mentioned in the warrant. RAJ 
Chandra V. Haba KisHOBB, 12 Cf. L.J. 98 

= 9 Ind. Gas. 564. 

(458 and 459)—S. 96—See Nos. 443 to 447, 
supra, and 489, tn^ra. 

(460)—58.96, 99. 104 {^Crim. Pro. Code, 
Acl X of 1882, 88. 96, 99. 101 )—Production of 
account books — Procedure. —Where a Presidency 
Magistrate, on a telegram from a District 
Magistrate requiring him to take possession of 
the account books of a certain person and to 
send them to him, eummoned the person to 
produce the same and sent them, on pcoduc- 
tioD, to the District Magistrate, held that the 
prooednre waa illegal. Bs. 96 and 99 of the 
Orim. Pro. Code did not apply, sinoe there was 
no eearoh warrant, and s. 104 did not apply. 


Cfira. Pro. Code (Act V of I898)~conftnti<d. 

since the MiigiBtrate had no authority to sum¬ 
mon tho production of the books and send them 
out of his jncisdiction In re PERMANAND 
KlCSHOW.ll, Rat. Un. Cr. C. 880 = Cr. Rg. 2 
of 1897. 

(IGII—Ss. 96, 100—SfC I’KIV\TR DKFENCB, 
Right OF. 11 C.W.N. 836 = 6 O.L.J. 127 = 6 
Cr. L.J. 38. 

(462)-Ss. 96. 10.5. Tort—Trespass- 

House search bi/ M.\oislr<,(e—Sl.rlu(Or>f justiji- 
calton—Indintt .Inns Acl (XI of It’TH), .s. 26 — 
Arms, goncral search for—(!rmmds of belief, 
recordintf of—' Court, " when a .Uagi^lra/e is— 
Judicial Officers' i'roleclwn Act (XVIII of 
1850), s, 1 —Aefs, crecKtii't’ or J/a(ice 

— Bona fidos—Onmufli’S—Cos^s of appeal—C>oss 
objections. — Held \Brell. J.. dissenlientc).— 
When a statute creates a special right, but cer- 
Uin formalities have to be complied with, 
antecedent to the exercise of that right, a strict 
observance of the formalities is essential to the 
acquisition of that right. In a general search 
for arms under s. 25 of the Indian Arms Act, 
1878, tho Magistrate holding such search must 
first record the grounds of bis belief as directed 
therein, in order to avail himself of the protec¬ 
tion of that section from tho consequences of 
his action- AMigistrato can only conduct a 
search under s. 105, Crim. Pro. Code, when ho 
is competent to issue a search warrant under 
s. 96 of that Code which applies to the issue of 
a search warrant by the Court. Per Maclean, 

Q,j_ _Whore there are Rpcoial provisions in an 

act of the Legislature dealing with the case of 
a search for arms and laying down what are 
the conditions precedent to the making of such 
a search, and there are general provisions in 
another Act of tho Legislature dealing with 
ecarohes generally, and. in point of fact, the 
search was one made for arms, it ought—in 
the absence of evidence to show that tho searob 
was made under the general as opposed to the 
specific legislation—to be taken that the search 
was not made under the general provisions 
authorising searches, and especially so, when 
the search was made by one who, in the circum- 
stances, bad no power of search under the 
general provision as to searches. The scheme 
as regards soarohos under the Code of Criminal 
Procedure is as follows.—(1) the Court can 
issue a search warrant under s. 90; or (2) in 
lieu of that, the Magistrate may himself search 
under s. 105; and (3) e. 105 deals with searches 
by a police-officer and not by a Magistrate. 
The duties of a Magistrate in this country are 
st once executive and judicial. If a search is 
conducted by a Magistrate in hie executive 
capacity, he cannot rely on Act XVIII of 1650 
as a piotectioD from the consequences of hold¬ 
ing a aeateh. Per Barrington, J,—Where a 
atatute authorises the doing of an act whioh is 
prima facie a wrong to an individual, the doer 
must comply etrictly with the conditions impos¬ 
ed by the statute, if he desires' to rely on the 
statute as a justification for his aot. A 
Iilagistrate cannot be said to be acting 
judicially. in directing a search to be made 









1447 


THE ALL INDIA DIGEST. 


1448 


Crlm. Pro. Code (Act Y of 1898)—continued. 

without any proceediog having been instituted 
before him which he would be called on to 
determine judicially. The respondent, though 
successful, was not allowed hig costs for 
pressing charges o( malice against the appellant 
which were held to be unfounded. L.O. 

Clarke v. brojendra Kishore Roy 
Chowdhry, 36 C. 433^13 C.W N. 4S8==9C 
LJ 293 = 5 M.L T. 367=2 lod. Cae. 436. (17 

Q. B.D, 338. 15 C. 109, 5 Bom. L.R. 980, R.) 
[R., 11 Cr. L.J. 205 = 5 Ind. Cas. 714 = 4 P.W 

R. 1910, Cr.j 

(462 a)~S. 98—See Nos. 449, suvra. and 468, 
infra, 

(463) — Sb. 98, 100 —Warrant under b. 100, 
legality of, when drawn up on a printed form 
under s. 98-Resistance to warrant—Offence 
—See PENAL Code, ss. 147, 332. IG C.W.N 
336 = 13 Ind. Cas. 1002=13 Cr. L.J. 186. 

-S. 99 (=1882, B. 99; 1872, as. 873,374; 

1861. 8. 119). 

(464) —8. 99 —Sec Nos. 450, 460. siipra. 

-S. 100( = New). 

(465) —S. 100— Complaint by guardian of 
wrongful con/inemen(—Harront for production 
of ward—Gro^on-up ward voluntarily appearing 
and denying alUgations of wrongful ccnfimvient 
—Proceed.ngi directed to be itayed—Quardian's 
civil remedy.-^A search warrant was issued 
for the production of a ward, alleged, by the 
complainant as bis guardian, to have been 
wrongfully confined. The boy, who was quite 
grown up and able to look after himself, volun* 
tarily appeared and denied the complainant’s 
allegations of wrongful confiuement. Held 
that, under the circumstances, the Magistrate 
should have declined to take any further action 
in the criminal proceeding, leaving the com- 
piainant to take euob civil action as he may be 
advised for the recovery of the person of the 
ward under s. 25 of the Guardian and Wards 
Act (VIII of 1890). IMFERATOR V. PIRU, 2 
6 .L.R. 2, Cr. = 10 Cr. L.J. 219. 

(466) —S. 100—Sea SEARCH WARRANT, 2 
8.L.E. 2, Ct. = 10Or. L.J. 219. 

(467) —S. 100-See Nos. 4, 461, 463, supra. 

(468) —Ss. 100, 93, 552— Appficafion under 
s. 552 —Jurisdiction of Afo< 7 is(rafe to issita search 
warrant under s. 100—IParranf undfr s. 100 
drawn up on printed form used under s. 98 with 
the necessary alterations—Destruction of original 
warrant by the accused—Presumption — Resist- 

an-CB to execution of such warrant—Offence _ 

Ssil47, 332, Penal Code. —A filed an application 
pu porting to be made under s. 552, Grim. Pro, 
Code, alleging wrongful detention of his wife. 
The Magistrate examined the applicant on oath 
and recorded the facts alleging such wrongful 
detention and directed the irsue of a search- 
warrant under s. 100, Grim. Pro. Code. It 
appeared that there was no printed form of a 
warrant under s. 100, and the warrant was 
drawn up on a printed form used under 
fl. 98 with the necessary alterations to make it 
conform to the provisions of the fonnercebtioh. 
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Beld, that the Magistrate bad jurisdiction to 
issue a search-warrant under s. 100, and that 
the form under s, 98 used with the necessary 
alterations was not illegal and that any resist¬ 
ance thereto was therefore an offence. 

Where such a warrant was snatched away 
I and destroyed by the accused persons, held, it 
I must be presumed that it contained the sub¬ 
stance cf what is set out in s. 100, although 
admittedly it was drawn up on a form used, 
under s. 98, and that it contained the neces¬ 
sary alterations. GORA MlAN v. ABDUL 

Majid, 39C. 403. (6 C.L.j. 127. D.J. 

-S. 102 (= 1882, 8. 102 ; 1872. ss. 362-384 ; 

1861, as. 122—124). 

(4G8-0)—S. 102-See No. 1492, infra. 

(469)— Ss. 102, 103— Search by the Police 
who should be called as witnesses to—Burma 
Gambling Act, applicability of the sections to 
searcfies under. —The provision of ss. 102(2) and 
103 of the Code, which regulate searches made 
under s. 6 of the Burma Gambliug Act, 
obviously contemplate that two respectable 
inhabitants of the locality, unconnected in any 
way with the Government and its officers, 
should be called iu to witness every search 
m-ide. So, the calling in, and employment of, 
headmen of wards as witnesses for a search is 
against the above provisions ; and the premises 
80 searched could not, therefore, be deemed to 
have been duly entered and searched under 
8. 6 of the Burma Gambling Act, so as to afford 
room lor the presumption under s. 7 that the 
place was a common gaming bouse. AH Shee v. 
KINO-EupRROR, 3 L.B.R. 229 = 4 Cr L.J. 390. 
(R.. 7 Cr.L.J.67 = 4 L B.R. 121, 7Cr.L.J.479 = 
14 Bur.L.R. 81 = 4 L.B.R. 213, 7Cc.L.J. 4SS = 

4 L.B.R. 227 . loCr.L.J. 441 = 24 Ind. Cas. 321.] 

(470) —Ss. 1C2 and 103—See ACT I OP 1878. 
ss. 14. 15 and 16.4 L.B.R. 121 = 14 But. L.R. 
202 = 7 Cr. L.J. 87. 

(471) —Ss. 102, 103— See BUR. ACT I OP 
1899 . 38. 6. 7 . 4 L.B.R. 134 = 7 Cr. L.J. 411. 

-S. 103 ( = 1882, 8. 103 ; 1872. a. 385; 1861, 

s. 125), 

See Search. 

(472) — 5 . 103—Scarc/i list — Evidence — 
Whether search list the only evidence of its con¬ 
tents-—The contents of a search list need not be 
proved by the search list alone. ‘ External 
evidence of its contents is admissible.’ ELA- 
mathan V. Emperor, 11 Cr.L.J. 136 = 5 Ind. 
Cas. 438 = 7 H.L.T. 362. 

(473) — S. 103— Search of stolen property— 
Selection of witnesses to the search.—^. 103, 
Cnm. Pro. Code, requires the officer about 
to make the search to call upon two or more 
respectable inhabitants of the locality in which 
the place of the search is situate to attend and 
witness the search. There is nothing in that 
or in any other eection of the Code to justify 
the view that the required witnesses are to be 
selected by any person other than the officer 
oooduotiog the search. QdebN'EMPBESS 
Raman. 21 H.83=2 Weir 80S. 
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(474) —S. 103—Senrc^i lis(—A<imissibilitu in 

evidence—Evidence Act, s. 91 .—Tho search list 
prepared under s. 103, Crito. Fro. Code, is pro¬ 
per evidence ot the matters which it should 
cootain. uic., tho properties found and tho place 
where they were found. In te 2 

Weir 47=2 Weir 515. 

(475) —S. 103—TFard and village headmen, 

whelhsr competent tvitvesses (o search under 
s l03. Crim. Pro. Code —Gambling Act, searches 
under-Compctency of tvilnesses.—Tho tnero 
fact that ward and village headmen arc appoint¬ 
ed by Government does not disqualify them as 
witnesses to a search under a. 103, Crim. Pro. 
Code. In theory, at any rate, the ward beadmati. 
like the village headman, is chosen foe bis 
“respectability.” the very quality which is 
conlempl-Ued by s. 103. It is true that the 
actual appointment of ward headmen and 
village headmen is made by the Deputy Com¬ 
missioner, but they are not officials in tho same 
80 D 90 as salaried servants of Government, and 
their usefulness lies chiefly in the fact that they 
are spokesmen and representatives of the people 
in their charge and intermediaries between them 
and the various Government Departments. 
Hence, it cannot be said that the mere fact of 
their appointment by Government should be 
regarded as a bar. Held also, the existence of 
obligations, similar to, though somewhat wider 
than, those imposed by ob. IV ol the Cnm. 
Pro. Code on landholders and private indivi¬ 
duals. in the case of ward and village headmen, 
does not disqualify them in the matter of 
searches under tho Gambling Act, ^ 

KlNO-BMrEUOR, U B-R. !908, 2ndQr., Gam¬ 
bling 1. [F., 12 Cc. L.J- 251-10 Ind.Cas. 790 
= 4 Bur. L.T. 91. 15 Cr. L.3. 441 = 24 Ind. 
Gas. 321.] 

( 476 )— 5 , Locality"' intaning otSearch- 
es^Evidence Act U of 1872). s. 6 t EzpL 2 

In/ormer*s statemeni^Iytfcrence* 
~Th« word “ locality in s. 103 of tbo Crim. 
Pro. Code does not mean the same quarter of 
tbe town es the place which ie searched. Ao 
informer’s Htatemcnt to the Police that he had 
purobasad opium from the accused is io* 
admissible, uoleas it was made in the presence 
of tbe accused. The dodin^. io c%6e, of 
marked coins on the accused acd of opium op 
the informer arc oiroumstances from which, it 
may fairly be inferred that tbe accused sold the 
opium. AH 6E1H V. EUTEROB, 12 Cr. L.J. 
479»12 Ind. Gas. 87. 

(477)—S. 103—iJwrma Gom 6 Iin 3 Act (I of 
1899), I. l—Prnumpti(m-^SrlOZ—Witnes$es io 
search^'* Becpeelable inhabifanfs,” meaning of. 
^Per Parletii Young and Ormond, JJ> {Hart- 
noil. Offg- C Ju and Aobinson, J., dissenting), 
•^Ward'headmen in towns other than Bangoon 
are competent witnesses of searches under 
a, 103, Grim. Pro. Code. Per Young, !•—It is 
beyond the provinoe of the judiciary to construe 
tbe word “ Bespeolable” in e. 103 ^ ‘ 

Oode, aa meaning ** reepeotabla and 
or UQOonneoted with tbe Police 
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EMFEBOit. 15 Cc. L,3.441 = 24 Ind, Caa. 321 = 
7Bur. LT- 143. F.B. (4 L.B.R. 213. P.B.= 

14 Bur. L.R. 81=7 Cc. L.J. 479. U.B.R-1908. 
2nd Or., Gambling, p. 1=8 Cr. L J. 413. 10 
Ind.Cas. 79G=l Bur. L T. 91 = 12 Cr. L.J. 
251. 79 L.J.K.B. '»05-{l9l0) A.C. 409 = 103 
L T. 81 = 54 B .5. .500 = 26 T L.Fv. 526. 22 g.B. 
D. 513-68 L J-Q.B. 171 =60 L.T. 772 = 37 W. 
R. 315, 3QBI). S10 = 47 L.J.M C. 541=37 
L.T. 781 = 29 W.R. 311, 3C.IM). 139-47 L.J. 
C.P. 761 =39 L T. 319 = 27 W.R. 136. I B. & 
0.123 = 26 R.R. 3-21 = 107 R.U. 47=2 Doi^. 
&o. Rv. 211 = 1 L.J.K.B. (O.S.) -26 ; 53 L^J.Q. 

B. 185=1-2 Q.B.D. 176 = 19 L.T.76t =32 W.R 
546. R.) 

(478) —S. 103—Search under s. 16 of Opium 
Act to be made in accordance with—Sre ACT 
I OF 1878. s. 16. U B.R. 1892—1596. Vol. I, 
135. 

(479) - S. 103—Police officer adding new items 
to the list of things seized at a se.aroh—ESect— 
Validity of search —See BUB. ACT I OF 1899. 
ss. 3. 6. 7. 7 Bur. L.T. 163=15 Or. L.J. 523 = 
*24 Iud» Cas. 835. 

(490)—8. 103—Se« BUR. ACT I OF 1699, 
s. 6. U.B.R. 1897—1901, Vol. I. 213. 

(4S1)-S. 103—See BUR- ACT I OF 1S99. 
6S. 6 and 7. 11 Bur. L.R SI —4 L.B.R. 213 — 7 
Cr. L.J. 479. 

(482) —S. 103—Meaning of ''respectable in¬ 
habitants "—Who are empetent to witness 
search—Sre BUR. ACT I OF 1899. s, 7, 10 Ind- 
Cas. 796-12 Cr. L.J. 251. 

(483) —S. 103—See Nos. 317. 469, 470, 471, 
supra, and H62, infra. 

(484) —Ss* 103 end IGCy^Evidence Act (I of 
1672), s. 91 —Senrc/t-(isf—Paroi evidence of the 
conUntsof, whether ad«»ssi*jfc.—Tbe provisions 
of s 91 of tbe Evidence Act do not apply to tbe 
case of a search-list prepared under s. 103 of 
tbe Crim Pro. Code. When a search has been 
conducted under s. 103, Crim. Pro. Code, other 
evidence can be given regarding the things 
seized in the course of the search and regarding 
the places in which they were rospeotively 
found, than the list which the law in the section 
directs to be drawn up containing these parti¬ 
culars. If tbe narrative of an eitnnsio fact has 
been committed to writing, it may be proved by 
parol evidence, even though such writing is 
required by law. Jn re SOLAI NAICK, 8 
Cas 178 = 8M.L.T. 45l = llCr. L.J. 576 = 21 M. 
L.J. 281. (7 B.H.C. 45 at p. 63. R.). 

(485) —Ss. 103. 342—Hoarch- ‘ Respectable' 
persons in tbe locality, who are—See BUH. ACT 

1 OF 1899, 88. 6, 7. 11, 8 lud. Caa. 988-11 Or. 
L.J, 746. 

(486) —8. 103 (D—See ACT I OP 1878, s. 9, 

2 O.C. 99. 

_B. 104 ( = 1882, 8. 101 •, 1872, s. 867), 

(487) —S. 104—Impounding a document.—A 
4 Orim Pro. Distriot Magistrate could not, under s. 104, 
IMaDeiiahDt 1document which had been pro- 

« V. •pwdfil.oa^efore a Subordinate 

Vakil High Court. “ 

S^AOAK 
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Magistrate, Byas HaBDEO DaS v. King- 
EMrEROR, 1 A.L.J. 607. 


(438)—8. 101 —See No. 460, supra. 

(489) —Ss. 104. 96—See Practice and 
Procedure, L.B.R, 1872—1392, 354. 

-S. 103 ( = 1882, 8.103; 1872. 8. 378). 

(490) —S. 105—See CHEMICAL EXAMINER'S 
Report, lO C. 1026. 

(491) —S. 105—See Nos. 361, 451, 462, sujira. 

- S. 106 (=1882. s. 106: 1872, bb. 489, 490 ; 

1861. SB. 280. 281). 

See SECURITY BOND. 

See SECURITY FOR GOOD BEHAVIOUR. 

See Security Proceedings. 

See SECURITY TO keep THE PE.ACE. 


(492) S. lOG —Security to keep the peace or, 
conviction—Offence not coming within the tenm 
o/s. 10Q~Duty of Magistrate to record findinr, 
vjhich make the section applicable ,— 
Wheo a person is convicted of ofleoccB which 
do cot, in themselves and apart from any other 
inoidentB, come within the terms of s. 106, i( 
IS incumbent upon iho Magistrato lo record a 
clear finding with respect to the faots, which, 
in hiB opinion, malic that section applicable in 
the case. Raidyanath M.uumdar v. Nira- 

93 = 6C,W.N. 471. 

771 = 12 Cr. L.J. 

^■'^5 = 11 Ind. Cas. 509 ;F., 7 C. 


(493) —5.106—Order under the section on coi 

• *owse-Irespass.—An order, und. 
B. 106, Ctim. Pro. Code, can be passed against 
person who has been convicted of bousc-trespas 
If he committed it with the object of oausii 
hnrt. Tabini Ohabn Mundle v. Gourikan 
BISWAS. 7 C.W.N, 25. [Dis,., 9 Cr. L.J. 88 

4Ind. Caa. 616 = 19 M.L.J. 66 = 4 M.L.T. 468 

(494) —S. 106—Order under the section c 
co«i;«/ion under S. 163.I.P.C.-A convictic 
foran offence under s, 153. LP.O., does n< 
warrant an order under e. 106, Crim. Pn 
Code. Empbrok V. Husain Bakhsh, 29 J 
869=A.W,N, 1907, 171^6 Cr. L.J. 14. 


(496;— 8. 106—Order under ^ on conviction 
under ss* 143, 379, 1.P*Ci—A conviotion under 

Penal Code, is not of itself 
sufficient to sustain an order under b. 106 
Crim. Pro, Code, although such oonviotion, 
coupled with findings brioging the caee within 
the scope of s, 106, may sustain an order under 
that aeotioo ; but, in such cases, those findings 
must be clear and explicit; and, moreover, if 
the Dodteg be that the accused was guiltv of 
the oflence of criminal intimidation, "the 
conviction must also be of criminal intimida¬ 
tion ID order to sustain an order under b, 106. 
KiSHORE SIBKAB v, KlNQ-EblPEaOR, 8 C,W. 
H. 817. IF., 7 C.L.J, 172^7 Cr, L.J. 200.] 

(496)“S* 106—Secttrify tc keep peace on 
conviction for offences not involviffga breach of 
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the peace—Absence of finding that breath of 
peace had been committed^ Order under, when 
could be j?ossed.—Where certain persons con* 
victed of theft, of mischief and of being 
members of an unlawful assembly, were ordered 
to furnish security to keep the peace without 
an express finding that a breach of the peace 
bad been committed by them, held that the 
offences for which they were convicted did 
not necessarily involve a breach of tbe 
peace, and, in tbe absence of an express finding 
that a breach of tbe peace bad been committed 
by them, the order under s. 106, Crim. Pro, 
Code, should be set aside, [i?., 9 O.C, 381, 29 
M. 190 = 3 Cr. L.J. 461, 8 C.W.N 517.] 
Qutvre Whether, in a casein which a person 
is not accused of an offence involving a breach 
of the peace, or of taking unlawful measures 
with the evident intention of committing the 
same, but in which there is nevertheless an 
express finding that a breach of the peace has 
been committed or unlawful measures have 
been taken with the evident intention of com- 
mittiog tbe same, the accused could be called 
upon to give security to keep tbe peace under 
s. 106 of tbe Code of Criminal Procedure? 
KAMOOKARAN KUNHAMMED V. EMPEROR, 
26 M. 469 = 2 Weir 48. [i?., 8 C.W.N. 517,] • 

(497) — S. 106 i^Crim. Pro. Code, 1882, 

s. 106 )—Conviction for offences under ss. 296, 
298, Penal Code—Order for security to keep the 
peace—Where certain Mabomedans 
were convicted, under ss. 296 and 298, Penal 
Code, for having caused disturbance to a Hindu 
congregation engaged in religious worship by 
beating tom-toms in front of tbe temple and 
also for having uttered abusive words with the 
iDtootioD of wounding the religious feelings of 
the HinduSi and were abo required to furnish 
security to keep tbe peace for six months under 
6. 106, Crim. Pro. Code, held, that, as there 
was no finding of tbe actual commission of the 
breach of tbe peace or of criminal intimidation, 
tbe Magistrate was not right in requiring 
security from| the accused, as the mere fact of 
tbe accused ioetigating others to beat tbe tom* 
tom would not amount to taking unlawful 
measures with the evident intention of commit* 
ting a breach of tbe peace.” KuNHI FURAPA* 
RAMBIL GULAM HUSSAIN, 2 Weir 

47. 

(498) —S. 106 (— Crim. Pro. Code, 1882, 

s. 106)—Order for security to keep the peace— 
Penal Code, s* 336.—Under s. 106, Crim. Pro. 
Code, it ie the offence for^hicb the person is 
convicted, and not tbe facts as pat in evidence 
at tbe trial, which determines whether or not 
security oan be demanded, The offence under 
s. 336, Penal Code, of doing an act so rashly as 
to endanger tbe personal safety of others is not 
either a riot, assault or other breach of peace, 
and (be circumstance that tbe evidence might 
have justified a oonviction under some other 
section is immaterial. PaeZENBKY v. MSS. 
SMITE, 2 Weir 48. / 

(499) —S, 106—Crd£>^ under—Offence under 
s. 294f JiP.C.—A d offeipoe under s. 294 does not 
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DecessAiily involve a breach of the peace for 
the purposes of 3. 106 of the Crim. Pro. 
KING-EMPEROK V. Ma HLA BON. 2L.B.R. 
125. (l L-B.R. -262. R ], 

(500)—S. 106 ( = Crim. Pro. Code. 1882. 
s. 106)— Powers of appellate Court — Security 
for keeping the peace—An appellate Court, 
affirming a conviclion and sentence, has no 
power to make an order under 3. lOG of the 
Code, requiring the appellant to execute a bond 
for keeping the peace. ASHU v. QUEEN- 
EMPRESS, 16 C. 779, [F,. 17 A. G7. A.W.N. 
1890, 201. Rat. Un.Cr. C 906.]. 

(501)—S. lOQ-Powers ol arpellale Court,— 

An appellate Court cannot mikean order under 
g. 106, unless the conviction, on which the order 
is based, was by a Court of the doscripiiou 
specifled in the first paragraph of the J'eciion. 
PARAMASIVA PILL.AY v. EMPEROR, 1 M.L T. 
403 = 5 Cr. L.J. 88 = 30 M, 48. 

^502)— S. 106— Power of Disfrief Magistrate 
in appeal or revision to require an accused 
person to furnish security to keep the peace.—A. 
District Magistrate is oompeteiii, in revision of 
the proceedings of a Magistrate of the second 
or third class, to requite an accused person to 
furnish security to keep the peace under s. 106. 
Crim. Pro. Code. But, as the edeot of such au 
order would be to prejudice the accused, he 
should be given an opportunity of showing cau'e 
against it. QUBEN-EUPRESS v. NO.^ PO 
MaUNG, U.B R. 1897-1901, Yol. I, 9. 

(503)—S. 106 ( = Crim. Pro. Code. 1872, 
s. 489»—Renjission of',penalty under recognx^nce 
bond —Neither the Magistrate nor the High 
Court has the power to reduce the amount ol a 
penalty entered in a recognisance bond. 
matter o/NaKBI HaZI. 8 C.L.R, 72. [D., 2 

Ct. L.J. 131=99 P.L.R. 1905 = 15 P.R. 1905. 
Or,]. 

(504) —S. lOB {-Crim. Pro. Code. 1861,s. 280 
—Order for recognizance to keep the peace — 
DefaxiU — Imprisonment. —S. 280 does not autho¬ 
rise or contemplate the imposition of a term 
of imprisonment in default of compliance with 
an order to enter into a recognizance to keep 
the peace, not is there any provision, in the 
chapter to which the eeotion belongs, for the 
awarding of imprisonment to enforce compliance 
with an order under s. 280 to enter into such 
recognizance. In re 8ELLAM, 6 M.H.C. 25. 

(605) —S. 106—Aceuwd convicted by second 
class Magistrate—Direction by Sub Divistonal 
Afai/istrate to execute bonds on appeal— Legality. 
—The erder of the Deputy Magistrate, in appeal, 
dirooting the execution of a bond under e. 106, 
Crim. Pro. Cede, is illegal, where the ooovict> 
ing Court was a second class Magistrate and, 
therefore, not a Magistrate who oould make an 
order uudertbat seoiion. In re LATCHUMANA 
THALAVAN, 7 M-L.T. 101 = 6 lad. Gai. 807. 

(606) —S. 106-*Nee«Mitp for proceeding under, 
where an youthful offender is unleneed to whip' 
ping for eauaing hurt with dangerous weapon^— 


Crim. Pro. Code (Act Y of 1898)—confinurrf. 

Where a boy is sentenced to whipping for 
causing hurt with a dangerous weapon, a 
Magialraie could not pass an order under s 31, 
Reformatorv Schools Act, 1897. directing deli¬ 
very of the youthful oSeiidcr to his parents on 
their giving a bond, but should proceed under 
s. 106 ol tbeCnm. Pro. Code. Kisg-EMPEUOB 
v’. HA TAU, 3 L.B R. 30. 

(507j—S. 106—Surefp. finbi/itv o/.—A surety, 
under s. 106, Crim. Pro. Code.cannot bemads 
liable for an amount larger than the oM tor 
which tho principal has executed the bond. 
EMPEROR V C- E- ELLIS. 13 Cr. L. J 482 
15 lod. Cas. 482 = 3 Bur. L.T. 101. 

(5031—S. 106 —5ecurifv for good behaviour— 
Odences involving a breach of the peace, vwan- 
iug of removing land-mark — Penal Code, 
s 434.—Tho object ol R. 106 of the Code of 
Criminal Proeedure is to prevent breaches ot 
peace taking place, and not merely to follow up 
breaches of the peace, which have taken place. 
The word “involve” connotes tho inolusion 
not only of a necessary but also ol a probable 
feature, circums'ance, antecedent condition or 
consequence. Where the ofience is such an 
otfence that it i?, as a matter of experience, 
often followed by breaches of the peace. it 

the evidence that the accused arc prepared to 
accompany the removal of the land-mark by a 
breach of the peace and are prevented from 
doing so by the other parly running away, the 
ofience is one which comes within the terms 
used in s. J06 of the Code of Criminal Procedure. 

MANIK RAI V. KlNQ pIPEUOR. 8 A.L J. 925 
= 12 Cr, L.J. 405 = 11 Ind. Cas, 589. (30 C. 93. 
30 C. 306. 35 C. 315, 29 M. 190. D;ss.). 

15091 —S 106 —Securtft/ to keep peace—In 
wImVeases may be demaUed.-S. 106 of the 
Crim- Pro. Code is not applicable to a person 
not convicted of riot, assault, or other oQence 
involving a breach of the peace, or of abetting 
the same, or of assembling armed men. or 
taking other unlawful measures with evident 

intention of committing the 3®“®- « 
mittiug criminal intimidation. The latter 
nffanca is defined by a. 503 of the Penal Code 
and it is made punishable by a. 506 with 
imprisonment for two years 
Although intimidation la one of the 
of an unlawful assembly, the criminal intimi¬ 
dation specified in a. 106 ie the ofience spec.fi- 
oally defined by a. 503, the sentence Provided by 
s 506 beiog more sever© than that provided by 
fl ^48 and a. 106 cannot be applied to a pereop 
convicted under a. 143. merely beoauae intimi¬ 
dation by show of criminal force la in the 
fourth and fifth parts of the definition in a. 141 
an element ol the offence punishable under 
s. 143. ABDULLA KHAN v. CROWN, 129 
IglOssS Ind. Caa. 851. (3 P.R. 1890, 0r.» R*)* 


(510)—S. 106—Conviction by second class 
Magistrate-Appellate Court’s power to demand 
security for keeping the peace.—An appenat* 
Ooutfe. on bearing an appeal from a oonviotioo 
by a aecond olara Magistrate can also direct the 
aoouaed to execute a bond giving seourity- to 
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keep tbo peace. Jn re GUNDA Ganji Reddi. 

m *®2 = 22 lod. Cae. 768. (30 M. 48 
~ M.L.r 403=5 Cr. L,J.88. Diss.\ 1 Crimi- 
naJ Law Reporter, 172, F.) 

• of Sub-Divisional A/a- 

Accused bound over for stx monlhs. — A 
Miifiiftrate of tbe second class, who is also a 
Sub Diviaioua Magistrate, can pass ao order 
under s. 106 of the Code binding over a person 
to keep the peace for a period exceeding six 

EMPEHOR, 13 A.L. 
J. 268 = 37 A. 230=16 Cr. L J. 350. 

Dispute AS TO posses- 

PROPERTY. 11 C W. 

iN, Cr.L.J. J 9 , 

<513)— s. 106— See Penad Code, s 294 
L.B R. 1893-1900. 60, s. 

(514 to 516)—S. 106—Sec No. 141. supm. 

,Vnr—Scope and object of 
Chapier-Bearsay ecidozce.—Hearsay evidence 

mTssSo?® O' general roputo is ad- 

Sh v% p 0' proceedings under 

o^f Ch vn?T-^ '’o- Code. 1898. tJo object 
nob thfl n.i ■ Code, is tbopreventjoo, 

cive« a i c The Chapter 

gives a oertam amnuQt of discretion to Magis- 

slow to intorfore with that discretion, unless 

Fur cnAi3if"R n°^ “"’r Emperor v. Raoji 
3 ^ 3*- <27 C. 781, R.; 

'DI. s. 106— Surety bond — 
c 1 and forfeiture of—-Fresh proceedings 
tiecesfary for fresh bond.~A person cannot be 

'resh proceedings itaken 
gainst him. to find sureties a second time, 
When, in consequoDco of a breach, his original 
security is forfeited. The Code does not provide 
® renewal of the bond without fresh pro¬ 
ceedings. In re MOTHU Devan. 7 H.L.T. 90. 


CrIm. Pro. Code (Act Y of 1898)—confmued. 

bond and proceed as above mentioned. OUEEN- 
T' CHEIN, U.B.R. 1892- 

losby yoj» 1, 21» 

(517 e) Ch. VIII, s. 106-Leff#rsPafenf aDpeaJ 
—j^roceedmgs under Ch. VIII. Crim. Pro. 'Code 
Criminal trials. —The proceedings taken for 
binding over persons to keep the peace under Ch. 
VIII of the Crim. Pro. Code are oriminal trials 
within the meaning of s. 15 of the Letters Patent 
and uo appeal Jies therefrom under the Letters 
latent. (4i C. 719, F.) The portion of the 
Letters Patent commencing with s. 22 and 
deaJiug with criminal jurisdiction gives no right 
of appeal against the order of a siogle Judge 
acting as a Court of Revision. ADUR DESIKA- 
CIIARI V. EMPEROR, 28 M.L.J. 307 = 1919 
M.W N. 224=16 Cr.L.J. 303=28 lod. Cas 
527. (17:M. 105.F.). 

(518)—,Ss. J06 and 110—Securtfp for good 
behainour—Mcamng of the term “ offences 
xyivolvmga breach of the peace"~Immoral 
and indecent act, aj7zet7icr onicunfs to such 
ojjeHcc$>—^\iQ oppression “the offencos involving 
a breach of the peace” should not be interpreted 
as nfiences provoking, or likely to lead to a 
breach of the peace. The expression should be 
taken as meaning offences in which a breach of 
the peace is an ingredient. Where a person, who 
was found to be addicted to aots of immorality 
in attempting to seduce married woman and 
behaving indecently and immodestly towards 
them, was bound over to give security for good 
behaviour under e. 110 (c). held, that the order 
for security should be set aside, as the offences, 
though offences under the law. were not offences 
involving a breach of the peace. ARUN SAMAN- 
TA V. EMPEROR. 30 C. 366. [Diss.. 33 A. 771 
*12 Ct, L.J. 405 = 8 A.L.J. 925= 11 lod. Cas. 
589: i?-. 38 0. 156 = 15 C.W.N, 366=12 Cr. L. 

J. 164 = 9Ind. Cas.916, 90.C. 381.] 


(517-6) C/i. VIII. s. 106—5tcurif« for good 
oe/iayiour.—The District Magistrate, on appeal 
irom a person sentenced to imprisonment for 
default in furnishing security, could only pass 
such an order as may be passed under Uh. VIII 
of Orim. Pro. Code, 1898. i,e., under s. 123. 
Xoere is no pof^er to order security for six 
months and to imprison in default for a less 
period than the period for which security is do* 
manded. If the sentence fixed in default is to 
be reduced in appeal, the period for which 
security is demanded should also he reduced to 
tbs same time. The procedure to be adopted 
on a breach of the bond is set out in s. 514 , 
Crim. Pro. Code. Any person bound can be 
ordered to pay the penalty thereof. On failure 
of payment and of realization by attachment 
and sale of the property, the person bound may 
be imprisoned in a oivil jail. There is no power 
given to order the accused person to give fresh 
security or to be imprisoned for the period of 
the bond. All that can be done ia, to forfeit the 


(519) Ss. 106, 120, 128 —Security proceed¬ 
ings—Preventive sections—Order for security on 
expiration of substantive sentence of imprison- 
ment-Order for imprisoyimenl in default of 
furntsning security.—A person convicted of 
criminal intimidation was sentenced to three 
months’ rigorous imprisonment, and was further 
ordered to give security to keep the peace for six 
months under s. 106, Crim. Pro. Code. At the 
time of the sentence, the Magistrate added an 
order to the effect that, if tbo accused failed to 
give the security demanded, he was to undergo 
SIX months’simple imprisonment. The case 
was referred to the Chief Court by the Sessions 
Judge, as it had been held in a previous case 
that an order made insimilareiroumstanoes for 
imprisonment in default of furnishing security 
was premature. Held, that it was unnecessary 
to interfote with the order in revision. [Per 
Irwin, J. dissenting). The order for imprison¬ 
ment in default of furnishing security should 
be set aside, as such an order cannot properly 
be passed until the accused has failed to give 
the security demanded, and therefore not untU 
the time from which the security is to be given 
has arrived. {Per Irwin, J.) The law requires 
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that ft person ordered to Rive security shall be 
imprisoned unul tho security is given or tbe 
period for which it is deinaDdod expires. The 
Magistrate’s order for imprisonment iu default ^ 
of security was, therefore, strictly speakiug, | 
superfluous, butt did not call for iutorleronco. 

It is coDvenient that tho warrant to the jail 
should mention tho domaoii of security and 
should contain ft warning of what the law 
requires, if the security is not furnished. {Per 
Fox, C J ] When security to keep the peace is 
demanded under s. 106, Ccim. I’co. Code, an 
order should be passed at thoiimo of sentence 
for the accused’s detention in simple imprison¬ 
ment, unless bo shall have R'vcn tho security 
on or before tho expiration of his substantive 
sentence of imprisonment Ptr IlartnoU. -J. 
KiSG-EMPBRoa V. TiiA 4 L B.R. | 

205 F B.=7Cr L J. 472. (Rit. Un. Cr. C. j 
43-2,’774, ft.; r.J.L B. 245. Diss ). [ftefifd on, I 
10 Cr. L.J. 69 = 5 L.B.R. 34 = 2 lod. Cas- 531,] 

(520) —Ss. 106 and 123 15)— Sre SECURITY 
TO KEEP THE PEACE—DF FAULT IS GIVING 
SECURITY, L.B.R. 1893—1900, G30. 

(521) —Ss. 106, 226. 354—Pcfions required to 
execute bond for heeping the peace — lyhether, 
'persons accused of an offrnce' are 'accused 
versons' —Order refusing bail to swell persons— 
'Legality. — k\\ order refuping b.iil to persons 
required to execute bouds for kieping tho peace 
under s. 106, Grim. Pro. Code, is wrong. Pot- 
sons ordered to give security for keeping tho 
peace are not persons "accused of au offence.” 
Quizrc.—Whether such persona are accused 
persons wiibin the meaning of the Code? In re 
Kora AYYAPPA, 7M.IjT. 104 = 5 lod. Cas. 
809 = 11 Cr. L.J. 251. 

(5-221—Ss. 106, 257. 319—See SECURITY TO 
KEEP THE PEACE - SUMMONING WITNESSES, 
35 C- 1093=9 Cr. L.J. 72. 

(5-23J—Ss. 106. 349—Conviefion 5»y f/iird class 

Magistrate—Appeal—liecotnmendation to first 

class Magistrate as to binding doton —Contiefiou 
and appeal good —ftecowmendafion had. —The 
accused were convicted by a third class JIagis- 
trate, who submitted the record to theSub- 
Divisional Magistrato under s. 349, Ctim. Pro. 
Code, in order that they might bo bound down 
under b, 106. Tbe Sub-Divisional Magistrate 
ordered the accused to bo bound down. An 
appeal was then instituted from the original 
oooviotioQ, and the appellato Court set it aside. 
Held, that tbe recommendation as to binding 
down the accused was without jurisdiction, and 
tbe action of tbe Sub-Divisional Magistrate 
under s. 106 was also without jurisdiction ; but 
the original conviction and the appeal against 
it were good and within jurisdiction. LUEH^N 
D08ADB V. SAOHI SINGH, 11 Cr. L.J. 170 = 5 
iDd. Caa. 576. 

(524)—Ss 106, 349—See SECURITY TO 
KEEP THE PEACE—ON CONVICTION. 21 0. 622. 

(526)—Ss. 106, 404. 406 ( = Crim. Pro. Code. 
1882, ss. 106, 404, 406)—Order to furnish 
security under s. 106— Appeal .—An order to 

92 
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furnish security under s. 106 is a separate order 
and not a part of tho sentence. It is not. thore- 
foro, ;vppo,l.iblo. ROWTHA GOUNDAN v. MUT- 
TUSAMl GOUNDAN, 2 Wcir 460. 

(526) —Ss. 106. 423 . —An order under s 106 
m>^y be set usido on appeal, and tbo order of tbo 
apppllftte Court -ettiiig aside moh order is an 
incideutiil order within tbe mmiiimg of s. 423, 
cl. (3). Grim. Pro. C^de. ARUULWaHEUv. 
AMIRAN Bllil, 30 C 101 = 6 C W N 422. 

(527) —Ss. 106 and 4-23- Powers of appellate 
Court — Order for securi/J» to keep (lie peace, 
when could be mipfc, :u n^jpeaf.—Where, in 
afiirming ft oonviclion under -i. 379, l.P,C.,, the 
District Magistr.fttc, on appeal, added to bis 
judgment an order under s, 106 binding over 
tho accused to keep tlio peAcc, without expcc.-'Sly 
6nding that the accused had committed an 
ofionce within tbo terms of s. 106, held, that the 
order under s. 106 was without jurisdio,.ion , 
and the fact that there was avidonco on record, 
which, if accepted, would have shown that such 
an olTonce had been commitled, was not enough 
to justify the order. KINOO RllElKH v. Dau- 
ASTULLAH MOLLAH. 29 C.393 = 6 C.W N 678. 

(528) —8a. 106, 423-Scc SECURITY TO 

KEEP THE PEACE—APPELLATE COURT, 21 
P.R. 1884, Cr. = 23 P.R- 1888, Cr. 

(5-291—53. lOG and 522—Applicabilily of 
s. 106 where no breach of jicicc occtirs. — 8 . 106 
may apply to a case in which armed rnen are 
assembled with tho intention of committing a 
breach of the peace, but no breach of the peace 
occurs because the assembly does net go so far. 
SRI HARi Shome V. Lal Khan, 3C.W.N. 280, 

(530) —S. 106 (1) (3l —Sropc and effect—Con¬ 
viction by a 2nd or itd class Magistrate—JuriS‘ 
diction of appellate Court to order accused 'to 
execute a bond to keep the peace —Tbe jutisdic- 
tioo of an appellate C-mrt to order a person, who 
has been convicted ol one of the oGcucos men¬ 
tioned in sub-8. (1) of s. 106, Ctim. Pro. Code, 
is not restricted to cases where the conviction 
was by one of tbe Courts specified in the sub¬ 
section. The words “ an appellate Court ” are 
quite general and the word "also” indicates that 
tbo powers given by tbe section may be exacois- 
ed bv the Courts mentioned in sub-s. (1) 
and by any appellate Court. Tho words "under 
this section ” in sub-section (3) have reference 
to the .powers given by tbe section and not to 
the Courte by which these powers are, in tbe 
first iosiance, exercisable. In re SOLAI GOUN¬ 
DAN. 14 M.L.T. 235 = 1913 M.W.N 769 = 26 
U.L J.403 = 14 Cf. L.J. 574 = 21 Ind. Caa. 174, 
P B =37 M. 183. (29 M. 190, 30 M. 48, Over- 
ruled (35 C. 434, 21 C. 622, Dies.', 30 M. 182, 
33 B. 33, 33 A. 48, ft ) 

( 531 ) _S. Appellate Court, power of, to 

order execution of borid for keeping the peace— 
Original Court, power of, does not control that 
of appellate CourL—Under s. 106, sub-s, (8), 
an appellate Court may pass an order directing 
aeourity to be taken for keeping the peace in 
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cap coming to it on appeal from aCourt incom- 

Court. ,bcro js nothing ic sub-s. (3) which 
eper suggests or implies that the powers of 
e rrigiijal Court should in any way control 
those of the appellate or revisional authority. 
The appellate Court has power to make an order 

independently. Bhar.\t 

blNCH V. Emi‘rror, 14 Cr L.J 592 = 21 lad 

l“|' O C. 281. (lO O.G. 287 = 6 Cr. 

li.J. 302, Overruled; 1 lod. Cas. 454 = 33 B. 33 

Cr. L J. 267, 7 Ind. 
480,'910 = 11 Cr. L.J. 

(3) — Conwiefton for offences 
“.r Code-Appellate 

i^owtconfirniMio sinience and ordtrinn securiln 
toleep pence-Legalxty.-^hojo a Sub-Divi- 
pnal Magistrate, while confirming the sentence 
of the lower Court for oflencoa under S 9 . 147 and 
leral Code, ordered some of Che accused to 
furnish purity under s. 106 (3). Crim. Fro. 
Code, held that the order of the Sub-Divisional 
IS opposed to the decisions of the 
Madras High Court, and the order, so far as it 

''‘^ould he KBt asido. 
Sn if on ® M L T. 291. 

3 ?! ^■ 

502. 1861, 9. 282', pjia 3 (=1882, 8. 1081- 

and para (2), new. 

Sec Security bond. 

See Security for good behaviour. 

See Security proceedings. 

See Security to keep the pe.^ce. 

i-Crim. Pro. Code, 1872, 

Se 502)^Scope of the section^Breach of security 
oona^ what amounts to. pooultimatc clause 
of 8. 502 says : “ The commission or attempt to 
commit or the abetment of any ofience what¬ 
ever and wherever ic may be committed is a 
breach of the bond.” Whatever may be the 
extent of the application of this very wide 
language, ic is intended merely as an illustra¬ 
tion of some modes in which t he peace may be 
broken, and is not to be read as a definition of 
the acts which will give rise to the penalty of 
the bond so as tn confine the liability to occa- 

eiona on which Pome actually punishable offence 
has been committed, or to render it incumbent 
on the proeecution, in calling upon the defend- 
ant to show cause why tbo penalty should not 
be levied, to establish the actual commission of 
an offoDce, All that ic is neceseary to show is 
that some act was done which was likely in its 
consequence to provoke a breach of the peace, 
and it is not material to consider whether the 
person bound did the act himself with bis own 
band or made use of other persons to do it. An- 
antha Ch.-^rri V. anantha Gharri, 2 H 
169. [fl , 5 P.R. 1910, Or. = l69 P.L,R. 1910 = 

6 P.W R. 1910. Cc. = 6 Ind. Gas. 827 = 11 Ur L. 

Ji 252(j 
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I . (534)—S. 107—4cfs for which security may 
; 6 c reffutred.—The acts in respect of which secu- 
[ rity IS required must not be acts, the repetition 
of which may be merely apprehended from 
past commission of similar acts, but acts from 
which a reasonable inference can be drawn that 
j the accused m e likely (not were likely) to com- 
' mit a breach of the peace. The mere fact that 
certain persons had made preparations for dis- 
turbing the public tranquillity on the occasion 
of the last Mubarram festival, would afford no 
ground, after the festival had pas.^ed without the 
public tranquillity having been disturbed, for 
inferring that they would be likely to commit a 
breach of the peace or disturb the public ttau- 
qmllity at the next Mubarram, and would not 
bo a sufficient ground .for binding them over. 

:«« petition of BasDEO. 26 A. 

m-A.W.N. 1903. 229. (7 G.L.R. 352. R.) 
[F.. 6 Bom. L R. 663 : D.. 8 A.L.J. 1080=12 
Cr. L.J. 493 = 12 Ind, Gas. 213]. 

(535) --5. 107-—Sccurifi/lo keep the pence ^ 

Frmcxple on which a person niay be bound over. 
—Belore a person is bound over to keep the 
peace, it must te shown that be is himself likely 
to commit a breach of peace or do a wrongful 
act that may probably occasion a breach of the 
peace or disturb tbe publio tranquillity. He 
cannot be bound down merely because be is a 
wealthy or influential member of a party. 
JAOAT Narain V. King Emperor, 7 A.L.J. 
1161. 

(536) —S. 107—Conditions for 6 rm/ 7 iMg case 
under section. —Ta bring a case within tbe pro¬ 
visions of s. 107, Crim. Pro. Code, it is not 
enough to show t-hat there is a great probability 
of a breach of the peace ensuing; it mustfurther 
beehowothat tbe party is likelv to do illegal 

acts of violence. Emperor v. ChanbasiiWA 
A’om RUDRAPPA, 6 Bora.L R 862. (3 C W.N 
297. F.) ' 

(537) —S. 107—ragi/eapprefiension— Order— 
Duties of (he Magistrate*~Whcn tbere is do 
evidence of a breach of the peace or disturbance 
of tbe public tranquillity, an order under s. 107, 
Crim, Pro. Code, caoDOt be passed merely on 
vague epprehension The Magistrate should 
use his power to protect persons seeking ro 
exercise their rights allowed by law and to 
restrain persons threatening to disturb the 
exercise of such rights. GURUSAVYMI NADAN 
V. Emperor. 1912 M W.N. 47 = 13 Ind. Cas. 
831 = 11 M.L.T 32=22 M L J. 251 = 13 Cr L.J. 
143» 

(638)— S- 107 —Apprehension of breach of 
the peace,—A Magistrate is only entitled to 
bind over a person who. he ie ioformed, is 
likely to commit a breach oi the peace or disturb 
tbe publio traDquillity or to do any wrongful 
act which may probably occasion a breach of 
the peace or disturb the publio traoqoillity. 
Naeindra Bahadur Pal v. Euperor, 1 Ai 
L.J. 418. 

(5S9) S. iOl—Instigating the throwing cf 
stones at theatre—Proceedings under section.-^ 

In order to place an accused person on seenrity 
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to keep the peace, there must be evidence to 
show that some specific aot likely to amount 
to. or to occasiou, a breach of the peace js con¬ 
templated. The accused, who was the leader 
of the young men of a village, was supposed to 
have instigated the throwing of stones at a 
theatre. He was called upon to furnish security 
to keep the peace for one year. Held that, if 
there was sufficient evidence to show that the 
accused had instigated the throwing of stones 
at the theatre, he should have bren prosecuted 
for any ofiotico which he might thereby have 
committed. A presumption as to future prob¬ 
able conduct may of It ti, though it cannot always 
necessarily, be drawn from past actions. N<i.\ 
Po Kis v. QUEEN Empress, U.B.R. 1697— 
1901. Vol, I. 16. (U.B.ll. iaU7—1901, Vol 1, 
15. 20 W.R. Cr. 57, 9 A. 452, «.) 

(510)—S. 107—Fac(s justifying an order for 
security to keep the peace .—The facts proved to 
warrant an inieceoce that the persona in ques¬ 
tion would be likely to disturb the public peace 
must be facts of a difinitc character, and must 
show that the persons sought to bo bound down 
are individually and nos collectively connected 
with them. No hard and last rule can be laid 
down .applicable to all cases. Each case must 
bo dotcriBiDod upon its owq oitcoinstaocfS. 
Pran Krishna Saha v. Emi>eror, 8 C.W.N. 
180. (9 A. 452. F.) 

(541)—S. 101—Presumption under section'-- 
Past aciioKs,—S- 107, Crim. Pro. Cod©, pro- 
supposes that the person sought to be put upon 
a rule of bail is likely (not was likely) to commit 
a breach of the pe^ce ; and it- cannot be pro* 
sumed from the fact tbat a person fans done a 
wrongful act in the past tbat h© is hkoly to do 
tb© sicne again. in/eSHlVRAM PARASHUAil, 

6 Bom. L.ft. 663. (26 A. iOO. i? ) 

(542)—S. 107—Disfrici Magistrate visiting 
the place after dispute concerning xt has arisen 
—Competency to hear proceeding under s. 107 
arising out of such dispute—Transfer of pro* 
ceedings—Nature of proceedings under scefion— 
Threats of violence, if amount to breach of the 
peare*—Where the District Magistrate visited a 
place, where a rival market was being etaried. 
after a dispuie concerDiog it has arisen, to 
enquire into the facts and to lake other steps 
to prevent a breach of the peace, these circum' 
stances might aSord a good roison tor bis 
transferring the proceedings under o. 107 to 
another Magistrate, but it would not be a 
Buflioieni ground (or transferring the case to 
another District. Threats of violence are suSi* 
oient to indicate an intention to commit a 
breach of the peace. The fact tbat a breach nf 
the peace was averted by the preoiutionary 
measures taken by the authorities is no ground 
for the discharge ol a person from liability to 
be bound over lo keep the peace. The objebt of 
e. 107 is to restrict the initiation only of 
proceedioge against persons residing out of the 
jurisdiotioo of the District Magistrate, and not 
to restrict his power to ttanafet such proceed* 
logs, after initiation, to a Babordinate Magis* 
trate, (26 C. 300, 23 C, 443, DUL ; 8 C. 851, 
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23 C. 898, R.\ 24 A. 151. P ) [R., 2C.L.J. 614. 

10 C.W-N. 1095,J The proceedings under 8 . 107 
beioR intended to bo piecaulionary and not 
punitive, cxcc^^fwc security should not be re¬ 
quired. SUlUYA K\NTA ROY CHOWDIIRYV. 
KMl*KROK, 3t C. 350. 37 C. 91-5 Ind. 

Cas. 29=14 C.W.N. 19=llCr. LJ. 23, 9 Cr. 
L.J. 2iG=l S,L.R. Cr. 2.] 

(513) —S. 101 —Procfcdinos under the section 
—Jurisdiction of Maqistrote to remand person 
Vito custody till the completion of cngiiiri/.—Only 
ia the special circumsiances reierred to in 
els (3) and 14) of s. 107, dot:S ibe law unpnwcr 
a Magistrate to detain a person again^^t whnm 
proneedings have been insututed under s. 107, 
in custody until the completion of the enquiry. 
RAGHUNADAN PERSHaD V bMl*BROU, 32 C. 
80«8 C.W.N. 779«1 Cr. L.J 775. [ii.,3GM. 

474* 22 M.L J. 357-U M.L.T. 253= 1912 M. 
W.N. 109 = 15 Ind. Ca?. 79=13 Cr. L.J. 447 ] 

(544) — S* 107—Securify to herp the peace — 
Measurement of land by co-ownci — Bengal 
Tenancy Act, Vlll 0^885. ss. 90. 188 .—Where 
one of several co-sbarer landlords sought to 
make amcasuremout of lands contrary to the 
provis.»ons of 69. 90 and 188. Bengal Tenancy 
Act, the other co-sbarcr landlords would bo 
justifK-d in objecting ; where DO force has been 
u.sed by them, they ought not to bo bound to 
keep the peficc under s. 107, Crim. Pro, Code, 
ioasmucb m any likelihood of a breach ol the 
peace was really due to the action of the oo- 
sbarer. BHA 15 .\TARAN GHOSE v. BaNKUTESH 
LaL Mitra, 9 C.W.N. 618 = 2 Cr. L.J. 338. 

(545) —S. 107— Resistance offered by a dur- 
puinidar fo the purchaser from (he putnidat— 
Regulation VII o/ Hl9. ss. U and 15.—Wbete 
overyibing bas been done by the Reveiiue 
autborivu '9 and the Zemiodar to give possession 

I to a purchaserof a putni taluq under Reg. VIII 
'jf 1819, held, that the aot of a in 

continuing to collect the rents from the caiyats 
was wrongful and he was tightly bound down 
to keep the peace under s 107, as bis act was 
I likely 'ocausea breach of the peace. As the 
efiect of the putni rrgulation was to render any 
such acts unlawful, until Buch time as the 
setting aside of tbo sale, the mere fact that the 
dur putnidar had brought a suit to set aside 
the sale would not make any ^ 

ARAT ALT V. UMAPADA BANEBJBE, 9 C.W N, 

I 792 = 2 Cr. L.J. 419. 

(5461— S. \07~Granlee of zemindar in pos¬ 
session of property—Zemindar's interference 
with his possession—fifsisfance lo such inltr- 
ference—Order for security to keep the peace.— 
A zemindar! village was in tbo possession of 
the accused as grantee thereof from the zemin¬ 
dar and the ryots in the village had previously 
attorned to him and had been paying rente to 
him. having eieciated muc/nlifcas in hie favour. 
The agent of the zemindar, attended by a body 
of men. came to the village for the express 
parpoee of ousting him by induoing the tenants 
to break their engagemenla with him and to 
make them go over to the zemindar and ezeooto 
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muchihh'i^ and pay rents to the latter. The 
aeonf wisa>ked by the accused to leave the 
vilhmo and resist from inciting the tenants to 
breik t heir contracts v/ith him ina threatening 
inaDtier. Held, that the agent was acting 
illegally and that the conduct of the accu-sed 
could afford no ground for binding him to keep 
the peace. CHRNDR.\SEKHaRA D.ALAI v. 
Emperor, 14 M.L.J. 491. 

(547) —S. 107— Security to keep pence — Boycot- 
tinq servants oi zemindar—No svlUcicni ground. 
—Where the tenant? wore boycotting the ser¬ 
vants of the zemindar, but boyond that they 
were doing nothing from which it might bo 
apprehended that they were likely to commit a 
breach of the peaco or disturb the public tran¬ 
quillity. Held, that iho tenantR wore uot liable 
to be bound down under «. 107, Crim Pro. Cnrle, 
to keep peace. HeHARI v. E.\JPEROR. 14 Cr! 
L J. 238 = 19 Ind. Cas. 334. 

(548) — S. 107 { — Crim. Pro. Code. 1872, 
s. 491)— Taking of evidence- —The evidence as 
to the likelihood of a breach of the peace, refer¬ 
red to in the section, should be taken before the 
Magistrate and in the presence of the parties 
concerned. Mus.sammat Sxtiiani v. Dal- 
CHAND, Col. Dig. Cr. 15 of 1874. 

(549) — S. 107—iJrcrtrtfji/ for keeping the peace 
—Evidence qh to probability of breach of the 
pcrtce. —Security for keeping the peace should 
be taken in a case where, after the occasion on 
which ill-feeling between parties firat came to a 
head bad pa.^sed without any actual disturb¬ 
ances, there still remained the probability of a 
recurrence of it in tbo near future, in fact at 
any moment. AYODHYA Pras.\D v. KING- 
E.\II>eror. 8 A.L.J, 1080=12 Cr. L.J, 493 = 12 
lod. Cas. 213. 

(550) — S. 107— Security tokeep peace—Want 
of proof. — Held, that, where no evidence to 
show that the petitioner is likely to commit 
breach of tbo peace exists on the record, the 
order under s. 107, Crim. Pro. Code, is liable 
to be set aside on revision. 6HER SINGH v, 
Hari SINGH, 34P.W.R.1912, Cr. =19S P.L.R. 
1912=16 Ind Cas. 928 = 13 Cr. L.J. 720. 

(551) — S. 107—Practice — Evidence—District 
Magistrate dealing with proceedings under 
s- 107, having otttside knowledge—Order on the 
ground that applicants had instituted a committee 
to bring certain matters to the notice of authori¬ 
ties—Justification of order. —If a District 
Magistrate, dealing with proceedings undsr 
s. 107 of the Code, possesses knowledge of cer¬ 
tain facts which be obtains from sources outside 
the record, he should not base his judgment 
upon those facts, but should base it upon evi¬ 
dence relevant to the case. An order requiring 
certain persons to furnish security to ksep the 
peace oao only be justified upon the finding that 
each of those persons is likely to commit a 
breach of the peace or disturb public tranquil¬ 
lity, or is likely to do some wrongful act wbioh 
may occasion such a disturbance. (9 A. 462, 7 
A.L.J. 161, fi.) Certain persons instituted a 
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committee to collect funds in order to persuade 
the authorities to allow them to carry the 
Dasehra procession along a certain route, and 
to enforce* as against any other person who 
might desire to contest the same* the petition^ 
ers’ alleged right to do eo. Held that, in the 
absence of a finding that those persons were 
ijkcly to take tbo procession forcibly down a 
, particular route unless they were bound down 
to keep the peace* that order could not be pro¬ 
perly passed against them. Birjnandan 
PR.4SAD V. KINO-Emperor* 12 A.L.J. 1246. 

(552) —S. 107— Security for keeping peace — 
Person not likely lo commit breach himself but 
inducing others to do so.—Security for keeping 
the peace under s. 107, Crim. Pro. Code, cannot 
be taken from a person, who is not likely to 
commit auy broach of peace himself, but is 
likely to induce another person to do so* 

Dewat Singh v. crown, ii P.W.R. I9t2, 
Cr.^i25 P.L.R. 1912=13 lod. Cas. 782=4 
P R. 1912, Cr. = 13 Cr* L.J, 12ft. (61 P.R, 
1887, Cr., 17 W.R. 54, Cr., F.) 

(553) —S. iOT—Securily (o keep the peace-^ 
Breach aporehended from opposile party if one 
P'irty exercises his right, whether ground for 
demanding security^—Ho security to keep the 
po:ico cat! be demanded from a party simply 
because the opposite party would commit such 
breach if the former party would exercise bis 
right. In re DESISACHARI* 15 Cr. L.J, 661 = 
25 fod. Cas* 989. (12 C*W.N. 703 = 7 Cr. L.J. 
504, F.) 

(554) —S. 107— Performance of religious cere- 
monies — When may amount to a wrnnglul act 
likely to cause brcJch of peace. —Tbe blowing of 
a conch in a public place for one's personal 
amusement, or with any other lawful and 
innocent motivei and without any intention of 
thereby annoying or hurdog tbe religious leeU 
ings of auy other persoos* is not a wrongful act. 
The blowing of a conch in connection with 
ceremonial acts of worshipt in accordance with 
established usage, io a place fixed for the occa¬ 
sional or periodical performance of such cere¬ 
monies or worship, will uot, as a rule, be a 
wrongful act, even though there may be persons, 
within bearing of the sound, who find their 
religious feelings butt in coDseauence. Where 
certain Hindus commenced to perform ceremo¬ 
nies involving the blowing of a conch, in a 
place io noway set apart for the purpose, and 
where no such ceremonies had hitherto been 
performed, and it is found that they did it with 
the deliberate inteDtion of triumphing over, 
insulting and wounding the religious feelings ol 
their Mabomedan neighbours, held, this is a 
wrongful act and is an act likely to provoke a 
breach of the peace and disturb the public 
tranquillity within the meaning of s. 107, Crim. 
Pro. Code. EMPEROR v. MURLI SINGH, 33 A. 
775. 

(555)—S. 107 — Securif)/ for breach of the 
peaee^Dad feeling existing between two sections 
of community.—Vniot s. 107 of the Crim. Pro. 
Code, the condition precedent to taking security 
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is thet tbd Magistrate should bo ioformcd that 
some person is likely to commit a breach ol the 
peace or disturb the public IraDquillity or to 
do some wrongful act that may probably occa* 
sioD a breach of the peace or disturb the public 
tranquility. Where there is nothing definite to 
go upon with roferonco to each accused person 
individually, and do proof of use of violence, 
security cannot be taken merely because a bad 
feeling exists between two sections of a popula* ^ 
tion. SHRR Khan v. Emperor, 126 P.L R. 
19il«9 lad. Cas. 1026sl2 Cr. LJ. 186»43 
P.W.R. 1911. 

(556)—S. \0T—Security to keep peace—Pro* 
cedure to be foUou'ed, —Persons who are bound 
over to keep the peace should be given an oppor* 
tunity of showing cause, and all the procedure , 
laid down by ch. VllI of the Grim, Pro. Code | 
should be followed. JAOADAMHA PRASAD v, 
KlNG-EMPBROR. 10 AX.J. 353 = 17 Ind. Cas. 
716 = 13 Cr. L. J. 844. 

(55G-fl)—S. 107—Jwrisdtcftcn of Moffistrate (o , 
take action—Dispute as to immoveable property 1 
—Breach of the peace, —The jurisdiction of a | 
Magistrate to take action under s. 107 of the 
Code is not ousted merely be cause the breach 
of the peace relates to immoveable property. 
SUrPA TREVAN V, Ramasawmi AIYAR, 16 
Cr« L.J. 211 =27 Ind. Cae. 835. (12 Ind. Cas. 

833 = 14 C.L J. 420 = 39 C. 150 = 12 C.L.J. 6C9 
= 16C.W.N. 83. F.) 

(657)—8. 107—See Bail. 11 C.W.N. 416 = 5 
Cr. L. J. 194. 

(558)—8. 107— See EUROPEAN BRITISH 
SUBJECT, 1 L.B.R. 275, 

( 55 g )_8 107—Sec Offence, 16 P.R. 1993, 
Cr. 

(560 to 664)—S, 107 —S« SUMMONS. DIS¬ 
OBEDIENCE OP, 10 C.L.R. 430. 

(665)—8. 107—S^e Nos. 117, 432, supra, and 
Nos, 859, 1015, I174-a, infra, 

(566) —83.107, 103, llO, 117 (4)—See JOIND- 
ER OF CHARQRS—MISJOINDER OP CHARGES, 
4 L.B.R. 46 = 6 Cr. L.J. 284, 

(567) —Sa. 107, 110—Seenrify proceedings — 
Use of threats — Likelihood of a breach of the 
peace —Uae o/6ombaaftc ond exaggerated I'^ng- 
uaqe—Securily^^Oase of each person to be sepa* 
rately considered.—In proceedings under ss. I07 
and 110 of the Crim. Fro. Code, the Court is 
entitled to take into consideration the utterance 
of threats by a party on diSerent occa<ioD8 as 
well as the previous relations of the parties and 
the antecedent and existing oircumstances. 
But the use of language of mere bombast does 
not render the persons using it liable to be dealt 
with under the provisions of these sections. 
Where the accuBed were alleged to have said 
** if the suit went on we would plant a flag on 
the Nairkotta and build a mosque,** Beld, that 
this was mere bombast and did not justify the 
Court in calling on them to furnish security. 
Where a number of persons are charged, nndet 
these seotioDS, the ease of eaoh person should be 
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scpnrntely confifierpd. In re CHINNATHAMJU 
BOWTICKN, 9 M I-T 27! = i2 Cr.L J. 104 = 

9 Ind. Cas. 594= 1911 I M.W.N. 239. 

(fiGR)—Ss. 107 rtndl 10 —-l/y^-c/irnsion of using 
violence (o n I’ersoii.—Win. n all t bal the evidence 
discloses is that a certain person mifibt <oiDrait 
a breach of tho poaco. by usin« violence to¬ 
wards a particular person or per.-ons, actiou 
should be trlcen under s. 107 and not under 
s. 110. EMl’EROlt V. KALLU, 27 A. 92 = 1 A.L. 
J. 495 = A.W.N. 1904. 195, 

(509)—Ss 107, no ( = C! im. Pro. Cede, Act 
X of 1892. .»s. 107. 110)— 1 recednre.— Where 
the Polioe sent a report tn the Mipi-^lratc 
accusinR some persons of babitu.ally coininit- 
tiuR extortion, and prayinR that they may be 
called on to qive security for qood behaviour 
under s. 110 of the Ciim. Pro. Code, but 
the MaKistrato, considering the information to 
be in«uAicient for 5uch purpose, called on tbo 
persons to show cause under s- 107 ; held that 
tho procedure was illegal and that all ibo persons 
should not have been dealt, with in one proceed¬ 
ing. EMI’UESS V. BaTUK, A.W.N 1884, 54. 
[R., 9 A. 45-2 = A,W-N. 18H7. lU.l 

(570) —Ss. 107. HO. 112-See notice. 30 M. 
282 = 2 M.L.T. 183 = 5 Cr. L.J. 397. 

(571) —Ss. 107, 110. til— Summons issued 
undo- s. lO'i—Proceedings tahtn under s. 110— 
prejudice to accused — Irreguliriiy. —Where 
after i?.>uing summons to parties under s. 107, 
Crim. Pro. Code, the JIagistrato look proceed¬ 
ings under s. 110, but the evidence was record¬ 
ed at length, and the parties had opportunity to 
cross eiamino all tbo prosecution witnesses and 
were not prejudiced : Held, that the irregularity 
in procedure was cured by s. 537. Crim. Pro. 
Code. 8ANGAMMA NAICK v. EMl'EROR. 14 Cr. 
L. J. 69 = 18 lod. Cas. 401. 

(572) —Ss. 107, 112 {-Crim. Pro.Code, 1882, 
ss. 107, 112)—Power to take action uyider s. 107, 
nature o/.—The power of taking action under 
s. 107, Crim. Pro.Code, is e discretionary power, 
and there is nothing irregular in tbo Magistrate 
calling for areport from a Subordinate Magistrate 
before issuing notice under s. 112, ospeoially. if 
he doubls whether the ioformaticn before him 
is reliable. F.GAMBARA MUDALI v. MURU- 
GAPPA CHETTY. 2 Weir 91, 

(673)—Ss. 107. 112-See JOINT TRIAL, 9 A. 
452 = A.W.N. 1887, lU. 

(574)-Ss. 107, 112, 117. 118. 119, 145, 253. 
403. 495 —Preliminary charge-sheet uudtr $. 107 

_ ^ViiJidrawal by the Police —IWieffier bar to 

subsequent proceedings —S. 495 vioijplicable to 
security proceedings-Order under s. 145. whether 
bar to order under s. 107 on the same facts — 
Legality of order of discharge or ac< 7 ui</aiu>)iere 
accused not directed to appear at all. —A preli¬ 
minary charge sheet was laid by the Police 
under e. 107. Crim. Pro. Code, against the 
present petitioners and others. But the Police 
wished to withdraw it in order that they might 
present a fresh charge-sheet against some only 
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of those included in it. The Magistrite per* 
mitced the withdrawal aod endorsed on the 
charfif-shecl that the accused were acquitted. 
A second charge sheet was laid by the Police 
against the pccscat petitioners and some others 
only. The Magistrate directed the petitioners 
to give security. Held that the withdrawal of 
the first :hargc-sbeet was no bar to proceedings 
under the second charge sheet. Sj. 403 and 
495, Ccim. Pro. Code, were no bat to the present 
proceedings, as nothing had been done with 
reference to the previous cbarge-sbect beyond 
the lodging of the information before the 
Magistrate, and no process was issued against 
those who were mentioned therein, and no 
proceedings could, therefore, be said to have 
been pending against the present petitioners or 
any other persons. S. 495 applies only where 
the proceedings could end in an acquittal or 
discharge of the accused, and does not apply to 
security proceedings under s. 107 which do not 
terminate in either of those ways. Held also 
that neither an order of discharge nor of 
acquittal could properly bo made in a case 
where the accused have not been directed to 
appear at all; and the Magistr.ato’s endorsement 
on the first charge-sheet that they were acquit¬ 
ted was irregular and unwarranted by any 
section of the Grim. i’ro. Code. Held, also that 
a Magistrate's order under s. 115, Grim. Pro. 
Code, was no bar to bis passing an order under 
s. 107 of the Code, on the same facts, where the 
^lagistrato is satisfied that, Dutwitbstanding 
the order under a. 145, one of the parties is 
likely to take the law into his own bands In 
re. MuthiA MooPAN, 36 M. 315=14 Cr. L.J. 
539*21 Ind. Cas. 159. (2 Weir 50, 32 0. 966, 

3 0.W.N. 297, 27 C. 662. 24 A. 148. 21 A. 
107, 33 M. 85, R.) 

(675)—Ss. 107, 117— Sectirily to keep Che 
peace — Evidence of general "repute —Admissifii- 
litu.~Aii enquiry in a proceeding for security 
to keep the peace must be made in the same 
way as in a trial in a summons case. The 
finding must be based on legal evidenoe. It is 
only in the oase of a person who is an habitual 
ofiender, and is called upon to furnish security 
for good behaviour that the fact of bis being a 
habitual ofiendor may be proved by evidence of 
general repute. This cannot be done in a case 
where a person is called upon to furnish security 
to keep the peace. Emperor v. Bidhya 
PATI, 23 A. 273*A.W.N, 1903, 36. [fl., 34 

M. 255*11 Cr. L.J. 663 = 8 lud. Gas. 493*21 
M.L.J. 488 = 8 M.L.T. 347 = 1911 1 M.W.i^. 
34.] 

(576) —8s. 107. 117, 118—5ce EVIDENCE— 
GENERAL. 9 A, 452= A.W.N. 1887. Ill, 

(577) —Ss, 107, 117, 119, 250—Sec SECU¬ 
RITY TO KEEP THE PEACE—EVIDENCE AND 
PROCEDURE. 37 P.R, 1884, Cr. 

(578) —Ss. 107, 117, 119, 250. 660—See 
Compensation—General, 37 P.R 1884 
Cr., 33 P.R. 1902, Cr. 

(679)— Ss. 107 and 117 (4)—Sccurtfp to keep 
the peace—Joint inquiry— Association—Persons 


Crim. Pro. Code (Act Y of 1898)—continued. 

acting as servants, whether liable to b$ bound 
doion.^Where all the acts alleged against 
certain persons, against whom a joint inquiry 
under s. 107 of the Code was instituted, were 
found to have been done by them lor the 
benefit of their common master. 1112 ., with a 
view to extort kabuliyats at enhanced rates 
from his tenants. Held {Benderso7i, J., dis- 
seJiliente), that, although each of the acts 
alleged was not done by all of them together, 
yet they were associated together within the 
moaning of s. 117, sub-s. (4), so as to justify a 
joint inquiry. Held, further, that they could 
be proceeded against under s. 107 of the Code, 
notwithstanding that the acts imputed to them 
were committed by them, not as individual 
members, but as servants of another person. 
Srik \nt.\ Nath Sara v. Emperor, 9 C.W, 
N. 898 = 1 C.L.J. 618 = 2 Cr. L.J. 554. [/?.. 5 

C.L J. 231*11 C.W-N. 472 = 5 Cr. L.J. 197, 3 
Ind. Cas. 774 = 11 Bom. L,R. 740.] 

{5S0)—Ss. 107. 118 ( = Crim.Pro.Code, 1872, 
ss. 491 and 497j— Order for security to keep the 
1 peace, when can be made.—The act, of which 
j information is given and in respect of which 
security ia required, must be an act which is 
shown to be in contemplation at the time of 
the information given and not merely one, a 
repetition of which may be apprehended from 
the past misconduct of tho kind without any¬ 
thing further. HIGH COURT PROCEEDINGS, 
29TH AUG. 1876, NO. 1962, 2 Weir 49. 

(581)—Ss. 107, 118, 514—5rc SECURITY TO 
KEEP THE PEACE-FORFEITURE OF SECU¬ 
RITY, 9 C.L.J. 296 = 36 C. 562*13C.W.N. 655. 

(592)-Ss. 107, 119, Accused person" 

—}Vhelher a person from whom security has 
been dc77ianded under 5 .107 is an accused 'person 
—Further inquiry, whether can be ordered of a 
person released under s. 119.—A person from 
whom security has been demanded under s. 107, 
Crim. Pro. Code, is not an accused person, so 
as to permit a District Magistrate or Sessions 
Judge, as the case may be, to take action under 
s, 437 of tho Code and order further inquiry, 
should that person have been released or 
discharged under s. 119. Narain Das v. 
DURGA DEM. 153 P.L R. 1911, F.B.=6 P.R. 
Cr. 1911 = 10 lod. Cas. 178 = 12 Cr. L. J. 232 
= 30 P.W.R. 1911. (42 P.R. 1905 Cr. = 131 
P.L R. 1905 = 2 Cr. L.J. 637, Appr.\ 24 P.R. 
1903, Cr. = 20 P.L.R, 1904 = 1 Cr. L.J. 96, 33 
P.R. 1905, Ct. = 149 P.L.R. 1905 = 2 Cr. L.J. 
716, Overruled -, 33 M. 85 = 4 Ind. Cas. 1057 = 

20 M L.J. 137 = 6 M.L.T. 133=11 Cr. L.J. 
162, R.) [F., 154 P.L.R. 1914; Appr., 5 P. 

R. 1914, Cr.] 

(583)— Ss. 107, 125 — Security for keeping 
peace—Bond for keepvig peace, caiicellation of— 
District Magistrate, jurisdiction of--Admission of 
case, ivrotig, effect of—Revision. High Court's 
power in—Questions of fad. when to be consider¬ 
ed in revision.—&. 125. Crim. Pro. Code, does 
not confer upon a District Magistrate either an 
appellate or revisional jurisdiotion, but it con¬ 
fers an original jurisdiotion in respect of orders 
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Crim. Pro. Code (Act Y of 1893]— continued. 


biodiog down pecsoos to koop the peace. A 
person so bound down has no remedy by way 
of appeal to the District Magistrate. The pro¬ 
per course (or him is to bring bis case in revision 
before the Sessions Judge. (32 C, 948 = 9 C.W. 

N- SG0 = 2 Cr, L.J. 550, F.) A High Court, ! 
having once admitted a case in revision and 
having Gzed a date for the hearing thereof. i 
ought to dispose of it on the merits after hear¬ 
ing too applicant for revision. In criminal revi- , 
sions, the High Court docs not ordinarily | 
consider questions of (act, except where tho 
matter has been before only one Court below. 
THAlCUIt SHEO SINGH v EMI’EROH, 15 Cr. 
L.J. 721 = 26 lad. Cas. 169. 

(594)—Ss. 107, 125, 439—See SECURITY 
PKOCEEDINQS. AAV.N. 1905, 143 = 2 Cr. L.J. | 
335. I 

{iS5)—Ss, 107 and 144 {-Crim, Pro, Code, i 
1882, ss, 107, 141). — Held, no one is entitled to 1 
molest others in the orderly and decent exercise | 
by them of their religion, in the edifices of 
leligion, in private houses, or in such public 
places as the Magistrate permits, QuEBN- 
EMl^RESS V- SAIYID MUHAMMED ASKAUI. S, 

C. 77. Oudli. 

(590)—Ss. 107, 144—See SECURITY TO KEEP 
THE PEACE—LIKELIHOOD OF UREACH 01^ 
THE PEACE, 10 P.R. 1876, Cr. 

( 597 )—g 5 . 107, 144 and m—Dispute relating 
to land likely to cause a breach of (he peace — 
Discretion of Alayistratc to proceed cither under 
s. 107 or ss. 144 and 145. —The more fact of a 
dispute likely to cause a breach of the peace, 
being one relating to the possession of land, is 
not sufficient to preclude the Magistrate from 
taking proceedings under e. 107. In such cases, 
the Magistrate is not bound to act only under 
68. 144 and 145, but has a discretion to proceed 
either under those sections or under s 107. 
8HE0RAJ Roy V. Chatter roy. 32 C, 966 = 
10 C.W.N. 288 = 2 Cr.L.J. 769. (7 C.W.N. 

142, N,F,\ 7 C.W.N. 746, 20 M. 171, F.\ [F., 
34 A. 449=9 A.LJ. 582 = 13 Cr.L.J. 626 = 15 
Ind. Gas. 798; I?., 36 M. 315 = 14 Cr. L.J. 559 
= 21 Ind.Ca8.169. 8 Cr. L J. 170 = 1 B.L.R. 50, 
Cr, 10 Cr. L.J. 231 = 2 B.L.R. 18, Cr] 

(588) —Ss. 107, 144, 145, 147—See DISPUTE 
AS TO POSSESSION OF lUMOVEAHLE I'RO- 
PERTY. 23 0, 557, 25 C. 559, 3 C.W.N. 463, 7 
C.W.N. 142, 11 C.W.N. 176, 

(589) —S3, 107, li5—Dispute relating to 

possession — Order under s. 107, validity of' — 
Where a dispute likely tooauae a breach of the 
peace coDoerning the possession of a land exists, 
a Magistrate should proceed under s. 145, and 
not under s. 107. Mahadur KDNWAR v. 
BlfiU, 29 A. S37 = A.W.N. 1903,102. <26 G. 188, 
24 B. 627. 18 M. 41, 27 C. 931, 7 C.W.N. 174, 
R.) [N.F., 10 Cr. L.J. 221 = 3 Ind. Cas. 64 = 

5 N.L.R, 94 ; R„ 34 A. 449 = 9 A.L.J. 582 = 13 
Or L.J. 526 = 15 Ind. Oae. 796.] 

(590) —Ss. 107i 145, applicability of, —Ina dis- 
puto, likely to oause a breach of the peace, 


relating to the possession of a land, the M^igis- 
irate should proceed under s. 145. and not 
under 8 . 107. An order under s. 107 binding 
down one of tbo parties in (^ueb a case is bad. 
BlDUU BHUSAN CHATTKK.Tl v. ANNODA 

Churn Kanasgui. 6 C W.N. 883. (25 C. 
550, F.) [^'nl F., 10 Cr. ij.J. 221 = 3 Ind. Cas. 
64=5 N.L.R. 94 ; R., 35 C. 117=6 C.L.J. 
697=6 Cr. L J. 308.] 

(591) - Ss. 107. 145 —as (o possessinn 

of fan.i likely to lead to breach of Tho 

mere fact of a dispute likely to load to a broach 
of the pc.aco being a dispute a$ to the possession 
of land, may not be sufficient to precluclo the 
Magistrate from taking proceedings under 
8 . 107. Hut where tho only facts found by tbo 
JIagistrate wero that one of the parties was the 
aggressor, and that he was trying to disturb the 
peaceful possession of tbe other party, heldy that 
it WHS not such as would justify an order undot 
s- 107^ Per Hnrxngion and Banncr/i. JJ,, 
flrcli, J dissenting. KING-KMPEUOR v. 
UASIRUDDIN MOLLAH, 7 C.W N. 746. [F., 32 
C. 966 = 10 C.W.N. 283 = 2 Cr. L J. 709, 10 Cr. 
L.J. 221 = 3 Ind. Cas. 61 = 5 N L.R. 94; R., 35 
C. 117=0 0.L.J. 097 = 6 f r.L. I. 398, 1 S.L R. 
50. Cr.] 

(592) —Ss. 107, 145— Procedure .—Ordinarily 
where two or more persons aro disputing with 
regard to the possession of certain land, and 
there is a likelihood of a broach of tbo peace, 
tbe more appropriate procedure is that provided 
by cb. XII, Crim. Pro. Code, wbiob deals with 
disputes as to immoveable property. But 
where the complainant alleges that tbo accused 
has tbrcatODcd to use violence to him, if be 
should go upon tbo land of which be is in 
possession, the Magistrate is justified in institut¬ 
ing proceedings under s« 107. JaFAU MaNDaL 
V. JARIRULLAD SAHA, 9 C.W.N. 531 = 2 Cr. 
L.J. 272. 

(593) — Ss, 107. 145 —Question as to possession 
was joinlor exclusive ,—Where tbo persons bound 
over consisted of two parties, who wore quarrel* 
ling over a mango orchard, and one of tho 
parties claimed to bo in exclusive possession 
of the orchard, whereas tho otbor party claimed 
to be in joint possession of tho same, held, that 
8. 145 was applicablo, and that tho Magistrate 
ought not to have taken proceedings undor 
8. 107, as there was a dispute ooDCOrning land, 
which was likely to cause a breach of the peace, 
EMPEROR V. DEBENDUA NATH BOSE, 1 C.L. 
J. 632 = 2 Cr. L.J. 638. 

(594) — Ss. 107 and 145—Jntfia^tou of proceed* 
ings under s. 145 —Necessity for making the 
formal order—Order under s. 145 (1) in a 
proceeding wider s, 107. —The making of a 
formal order under eub-s. 1 of s. 145 is abso* 
lutely necessary to give tbe Magistrate jurisdio* 
tioo to initiate proceedings under tbo section. 
Where notice was ieeued on the parties to show 
cause why they should not execute a bond to 
keep tbe peace, and the Uagistrato, when he 
tried the case, recorded^an order in tbe course 

I of which he stated thati on the faotsi the case 
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was ODD for ihe application of s. 145, and not 
of s. 107, and proceeded at once to ** bind down'* 
the first party under cl. 6 of a- 145, held, that 
the ordtr was bad and the use of the expression 
“ bind down *' was not correct. SUKRU 
Dosadh V. Ram Pergash Sikgh, 30 C 443 
= 7 C.W N. 174. [P., 27A. 29fi*A.W.N. 1904. 
231 . i?,. 25 A. 537, 11 Cr. L.J. ‘69-1 Ind. 
Chs. 876 = 12 O.C. 400.] 

(595)—S$ 107 aud 145 —Co7idifzou necessary 
for orders U7ider--Revision. —There should be 
reliable infermatien as to the probability of a 
breach of the peace being apprehended, before 
proceedings either under s. 145 or s. 107 of 
the Crim. Pro. Code should bo taken. The 
Chief Court may. on rov»bioij. set aside an 
order passed by a Magistrate under s. 145 of the 
Code of Crimiual Procedure, wbou the Magis* 
trate has not observed the proper procedure 
in the trial of iho case. MALIK SULTAN 
WUJIARA/V. MUSSAMMAT BANO. 115P,L.R. 
1903. (2 P.R, 1H89, Cf., 23 P.R. 1902, Cc.= 
136P,L.R. 1902, i^.) 

(590)—Ss. 107 and 145— Dispute concerning 
land likely to cause a breach cf peace. — Magis¬ 
trate's jurisdiction undtr s. \m—Magistrate, 
when can act ttnder s. 11.5, after proceedings 
taken under s. i07 — Magistrate, competency of, 
to act under s. 107.—The lact that there is a 
dispute concerning land likely to cause a breach 
of the peace does not deprive a Magistrate of 
jurisdiction under s 107, Crim. Pro. Code, 
when be is informed that any person is likely to 
commit a breach of the peace or disturb the 
public tranquillity, or to do any wrongful act 
that may probably occasion a breach of the 
peace or disturb the public tranquillity. Wbe* 
tber, after proceeding under s. i07. Crim* Pro. 
Code, it will be proper for a Magistrate to act 
under 8. 145 of the said Code, depends on the 
oircrmstances of each case. The competence of 
the Magistrate to proceed under 8. 107 of the 
Code against persons not in possession, depends 
upon whether, as against those persons, the 
oonditioDS specified in the section have been 
established. EMPEROR v. ABBAS. 14 C.L.J. 
429, F.B. = 16C.W.N. 83 = 12 Cr, L J. 869. 

(697) —Ss. 107, 145— Jurisdiction of il/ngts* 

is nothing either in s« 107 or in 
e. 145 of the Code of Criminal Procedure 
leading to the conclusion that proceedings, 
taken under the former section preclude a 
Magistrate taking action under the latter. 
SAYID FAIYAZ ALI V. SAYID EWAZ ALl, 9 A. 
L.J. 693 = 18 lad. Gas. 982-13 Cr. L.J. 566. 

(698) —Ss. 107. 145—Src?zrzfj/ to keep the 
peace—Dispute relating to possession of immove¬ 
able property—Discretion of Magistrate .— 
Where, in a dispute relating to immoveable 
property, one party tries to set aside a posses- 
eioD of long standing on their own authority, 
and there is great probability of a breach cf the 
peace in consequence, the Magistrate has a dis* 
oretioD to proceed either under s. 107 or s. 145 
of the Code of Criminal Procedure. THAKUR 
FENDBYv. EINQ-EmPEROR, 9A.LJ. 882 = 34 


Crim. Pro. Code (Act Y of lS96)~continued. 

t A. 449 = 13 Cr. L J. 526 = 15 lod. Gas. 798. (32 
C. 966, 28 A. 406. F ; 25 A. 537, D.; 35 C. il7, 

b Not F.) 

I 

r (699 )—jSs* 107i 145—Pnj/wteuf to a cbaudbti 

I by the dealers in a market for certain duties 

^ discharged by liim^ Dispute betweeyi the servants 
Ownership of the tnarkelayxd reyiis ayxdprofiis 
thereof not disputed^** Parties concetyied in the 
di$putc.'^~R had been appointed by certain 

^ dealers in a certain market to act as chaudhri, 
ID order to regulate the business of that market 
and so forth, and those dealers agreed voluntarily 
to pay him at the rate of two pie per head of 
cattle brought to the market laden with articles 
for sale. The servants of the lady who admit* 
tedly was the owner of the market wanted to 
enjoy the dues themselves. On a police report 
of an impending breach of the peace, proceed* 
ings were in tbo ficst instance ioRtituted under 
s. 107, Crim. Pro. Code, but the Magistrate 
finding that the servants of the lady claimed.to 
I collect rent as part •^f the zamiodari of their 
mistress cancelled his first order and instituted 
proceedings under s. 145, Crim. Pro. Code. 
Held, that there was no bar to the rifagistrate 
cancelling bis first order and instituting pro* 
ceedings under s. 145, Crim. Pro. Code* provided 
that the latter proreediogs were otherwise justifi¬ 
ed under that section. Held alsOf that the 
dues claimed by either party being in no way 
coDDSOted with the ordinary rents and profits 
of the market and not being a perquisite of the 
zemindar, but being only in the nature of a 
voluntary payment by the dealers in the market 
to the chaudhri appointed by them for the 
discharge of certain duties the dispute between 
the parties did not concern any tangible im¬ 
moveable property or relate to the rents and 
profits of the market, and s. 115, Crrm. Pro. 
Code, was not applicable. Held further, that the 
servants of the owner o! the market having 
stated that they were acting in the interest 
and for tbo benefit of their mistress, she must 
be deemed ** a party concerned in the dispute,*’ 
and for the purposes of s* 145, Crim. Pro. Code, 
was a necessary party to the proceedings. Held 
further, that s. 107. Crim. Pro. Code, was 
applicable to the case. RAM LOCHAN v. 
Kikg-EmperOR. 12 A.L J. 162-22 lod Gas 
171 = 19Cr. L.J.27 = 36 A. 143. 

(600)—Ss. 107, 145 —See SECURITY TO 

KEEP THE PEACE—APPELLATE COURT 3 
C.W.N. 297, 

(600-n)—Ss. 107, 145. ch. XII— Revision^ 
Orders under ch. Xll. Crim. Pro- Code— Not 
open to reiyision — Crim. Pro. Code, s. 145 (3)— 
Order of attachment under—Duration petiding 
Magistrate's decision—Whether can be made 
petiding decree by Civil Ccxirts—Crim.Pro. Code, 
s. lOl—Order under — Revisability^Proceed¬ 
ings under s. 107 agavist a person—Pre-re^ 
quisites before initiating such proceedingsi—It is 
not competent for the High Court to revise or 
even to enter into the question of the legality 
of a Magistrate's proceedings where such pro* 
ceedings are, in intention, in form and in faot, 
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proceedings undoc cb. XII of (be Code of Crimi- 
oal Procedure by a Magistrate duly empowered 
under that Chapter. (iC A. 144. 31 A. 150, F,\ 
1 8.L R. 60, *44 B, 827, 25 A. 537, 23 M,LJ. 
499, It,K An order for attaobmcot of land pass- 
ed under s. 145 (3) by a Magistrate should only 
have authorised attacbmout pending bis decision 
under s. 145, instead of until a decree or order 
of a Civil Court is obtained. An order under 
s, 107, Criru. Pro Code, calling upon tbc two 
contending parties to show cause why they 
should not bo bound over to keep the peace for 
sizmonibs. is subject to the revisiooal powers 
of the High Court, It is obviously undesirable 
to combine pr'Xeedings under s. 145 with pro¬ 
ceedings under s. 107 or to act against both the 
opposing parties in the same proceedings under 
B. 107. (6 A. 214, 9 A. 452, 25 A. 537, 8 C.W.N. 
180, 11 C.W N. 472. R.) If the Magistraio 
thinks it desirable to proceed against either of 
the parties concerned under s. 107, this should 
bo by separate priceedings against each in 
accordance with tbe provi.<)ion& of ss. 112 to 118 
of tbe Code. Bt'forc proceedings under 6, 107 ar<> 
taken against any person, tbe Magistrate mu&t 
bave information of a clear and defiaito kind 
directly aScoiingthe pors>'in against whom pro¬ 
cess is issued, aud it should disclose tangible 
facts and details, so that it may aQord uotice to 
such person of wha^* be is to come prepared to 
meet. P.^RID v, PlRU, 8 S.L R. 207*16 Cr. 
L.J. 235*27 lud. Cas. 907. (6 A. 26. R.) 

(601) — Ss. 107, 145 and H6 ^Possession 
immoveable pro^crfi*. dispute as tc^Order re- 
guiring security to keep the pence.—Where a 
Magistrate apprebeodn a breach o* tbe peacci if 
an attempt is made by ciibec of the parties in 
dispute to exercise acts of possession upon the 
disputed piece of land, the Magistrate should 
proceed under ss. 145, 146 and not unders. 107» 
BalaiMahto V. NOBIN MaNJHI. 7 C.W.N. 29. 
[Not F„ 10 Cr, L J. 221*3 lod, Cas. 64 = 5 N. 
L.R. 94.] 

(602) —Ss. 107, 145, 204 (3) and 439—Dismis* 
sal of complaint where eomplainanCs Witnesses 
are notin attendance—Duty of Court. — Held^ 
that a litigant should not be required to repeat¬ 
edly summon hie witnesses on payment of fresh 
process fee. aimply because tbo Magistrate may 
have been unable to record the evidence on the 
date origir^ally fixed for examining tbem. In 
such a case bis duty ie to direct the witnesses 
in attendance to appear on tbe adjourned bear¬ 
ing. Balmokand V. Manak CHAND, 8 P.W. 
R, 19t3. Or.-^80 P.L.R. 1912*13 Cr.L.J. 176 
*13 lod. Cat 928. 

(603) —Ss. 107« 146— Attachment of disputed 
properly H may be made after one party is bound 
down.- It cancot be laid down as a general rule 
that simply because znembera of one party to a 
dispute relating to possession of land have been 
bound down under s. 107, no order of attach¬ 
ment under e, 146 of tbe Code can be made in 
respect of tbe disputed property. BAISNAB 
OBAliAN MANJHI V. GATINATH MUNSHI, 16 
Q.W.N. 884*13 Ind, Oat. 830-18 Or. L.J. 
143. 


Grim, Pro* Code (Act V of 1698i— continued. 

(604) —S.^. 107, 147(=Crim. Pro. Code. 1882, 

ss. 107 147) —Jwnsdtcfion of Magistrates. 

— Tbo jurisdiction vesting in Magistrates under 
oh. XII (s. 1471 docs not necessarily oust tbe 
jurisdiction vesting in them under oh. VIII 
ie. 107) Grim. Pro. <‘odo. SlNO.tMK NaIK v. 
Zbmind.^r of Kadavl u. 2 Weir 50. [R., 36 
M. 315=14 Or. L.J. 559 = 21 lud. Cas. 159.] 

(605) —Ss. 107 and 250 — Arson liable-^ 
OfTence—Frivolous accu<anon^Onter for pay^ 
meni of compensation, wheffur can be i)af,sed in 
cases for security.—A person in ro^pt ot of whom 
inlormation has been laid befrre a Magistrate 
to tbe eSoct that be is likely to cjinmit a 
breach of tbc pencoor is oihervvif-o liable to tbe 
provisiors of s, 107. Cnm. Fro. C'oJo, is not a 
porpon accused of any "c.finnrc’* and an order 
for payment of compensation, by a person wbo 
brought (rivolousaccu'^atiori ngainst him cannot 
be piJssed under s *.'50. Crim. Pro Code. 
BINDHACHAL PRASAD RAI v. LaL BEHARI 
Rat. 12 A.L.J. 506=36 A. 382-15 Cr. L J. 
S7S-2S lod. Cae. 330. 

<G0G)—Ss. 107. 406 and 438 —AppecZ from 
I orders to keep the peace.^Au appeal is given 
I from orders requiriog scounty lor good bcha- 
I viour under s. 406 There h no such appeal in 
case of orders to keep the peace. Tbc District 
Magistrate might, if be considered tbc case a 
proper one, make a reference to the High Court 
under tbc provisions of s, 43S of tbe Code. 
B.^RKA CHANDRA DEY v. JANMEJOY DUTT, 
32 C. 943*9 C.W.N. 860-2 Cr.L.J. 550. 

' (807)— Ss. 107 and 514— Effect of omission to 

order forfeiture of stcxoiiy tonds at the time of 
\ conuicfiouTbe spirit of 9. 514, Crim. Pro. 
Codo, 15 that if a Magistrate, wbo oonviots a 
person of an ofionce which involves tbo forfeiture 
of bis bond under s 107, Crim. Pro. Code, does 
not make any order for Urfeiturc, he must be 
taken to have decided not to take action on tbe 
' bond in reepert of that particular broach of 
tbe peace, and cannot thereafter re consider 
I and add to bis order by directing forfeiture oi 
the recognizance Crown v. Mawaz, 7 P.W. 
R. 1913, Cr.-39 P L R. )9l3=l4Gr. L J. 67 
I =18 Ind. Cae. 403 = 13 P R- 1913. Cr., F.B. 

I (26 P R. 1904, Cr., 1 C.L R. 134. 3 C L-R. 406. 
j F.\ 26 A. 202. Diss.) [R.. 62 P.L.R. 1914*7 
’ P.W.R, 1914, Cr.-15 Cr. LJ. 485 = 24 Ind, 
Cas 573 ] 

(608) —Ss. 107, 514, 515—See SECURITY TO 
KEEP THE PEACE—AMOUNT OF SECURITY 
—SURETY, 13 C.W.N. 555*36 C. 562 = 9 C.L. 
J. 296. 

(609) —Ss. 107* 826 — Transfer — Rule from 
High Court staying further proceedings — Tele- 
gram by the party, effect of—Isiue of warrant 

I pending rule —Where, upon tbe High Court 
I having issued a Rule staying further proceed* 

' ings, the petitioner sent a telegram wbiob was 
laid before tbe .trying Magistrate, but the peti< 
tioner having failed to appear on tbe date pre* 
vtously fixed* the Magistrate issued a warrant 
upon the petitioner. Heldt that tbe sending of 
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tbe telegram did not in any way absolve the 
obligation o( tbe petitiooer to appear before tbe 
Court on tbo date fixed, and tbe issue of tbe 
warrant upon tbe petitioner was no ground for 
transfer of the case. Tbe inconvenience of 
transferring a preventive proceeding for trial 
from one dietriot to another adverted to. 
CHANDI PROSIIADBINGH V. KING EAIPEROR, 
17 C.W.N 536 = 14 CrX J. 362=20 Ind. Cas. 
142. 

(6101—S5. 107, 526 (fi)—S. 526, cl R. if ap¬ 
plies to proceedings binder s, 107— AdJournrnefU 
jyending application for transfer - Proceeding 
under s. 107, if a criminal case .— A proceeding 
under s. 107, Crim Pro. Code, is a criminal 
case, and tbe provision in cl. 8 of s- 526 of the 
Code is applicable i hereto, and ao applicant is 
entitled to an adjournment rf the proceeding to 
enable him to move for a transfer as is con¬ 
templated in thar clause. WAZED ALl KHAN 
Panee V. King Emteror, 18 C W N. 274 = 
IS Cr. L J. 171 = 22 lod. Cas. 747=41 C. 719. 

(611) —Ss. 107, 637— Misfoinder of parlies 

and The main principles applicable 

to a criminal trial regardiog joinder of charges 
and tbe joint trial of accused persons arc also 
applicable to inquiries under s. 107. Where 
both the parties to a proceeding under s. 107 
were tried together, some of them having been 
examined as witnesses also, heldt that there 
was a misjoinder of parties, and s 537 did not 
cure the defect. PUANKRISHNA 8AHA v. 
EMPEROR. 8 C.W N 180* 114 C. 358, 5 
CW.N. 866*25 M. 61, R.) [fi., 9 C.W.N. 

898*1 C.L.J. 616 = 2 Cr. L.J. 554, 5 C.L.J. 
231 = 11 C.W.N. 472 = 5 Cr. L.J. 197.] 

(612) -8s. 107 (1), 90, 145 (1, 4, 5, 6)—See 
Security to keep the peace-Final 
ORDER—Order limited by requisition, 
1 ex.R. 48. 

(613) —Ss. 107 (1), 124, 126—See SEOURITY 
TO KEEP THE PEACE — EVIDENCE AND 
PROCEDURE, lOC.L.R. 335. 

(614) —83. 107 (1), 554-See SECURITY TO 
KEEP THE PEACE—FORFEITURE OP 8ECU- 
BITY, 11 B.H.C. 170. 

(615) —Ss. 107 (2). \^ 2 ^Transfer by a District 
Magistrate after taking cognizance of a proceed¬ 
ing for seci^rify to keep the peace against a 
person not within his district, —Where proceed- 
ioge for security to keep the peace have once been 
instituted before a District Magistrate against 
a person not resident within the District, the 
District Magistrate is not precluded from trans¬ 
ferring the case to a Magistrate subordinate to 
him, who is otherwise qualified to complete 
the proceedings. Kino Emperor v. MUNNA, 
24 A. 151 = A.W.N. 1901, 203. [F., 310,350, 
1 S.L.R. 2, Cr. =9 Cr. L,J. 246 ; i?., 10 C.W.N. 
1095.] 

-8. 108, New. 

(616) —S. 108— See No, 566, supra> 

(617) —Ss. 108 and 118 — See SECURITY 
FOR GOOD BEHAVIOUR, 84 0. 991 =6 O.L,J. 

9 = 11 C.W.N. 1050 = 6 Or. L.J. 297. 


Crim. Pro. Code (Act Y of 1898)— continued, 

(618) —Ss, 108 (6), 451— Security for goodbe- 
haviour — Penal Code, s, l5Z-A^Intention to 
provoke feelings of enmity between Christians 
and Buddhists—Rights and duties of religious 
preachers,^Q. 451 of the Crim. Pro. Code. ap. 
plies only to trials, and an inquiry under s. 108(6) 
is not a trial, A Magistrate, who is a Euro- 
pean britisb subject and a Justice of the Peace, 
is competent to hold an inquiry under s 108 
against a European British subjeol. In order 
to sustain an order under s. 108 (b) of the Crim, 
Pro. Code, it is not sufficient to prove that tbe 
language used was highly offensive toacommu* 
nicy, but it must be shown that tbe applicant 
inteoded to provoke feelings of enmity or batted 
between two communities. It is not necessary, 
however, that be should have succeeded in 
exciting such feelings, if deliberate intention to 
do so can be inferred. Preachers are at liberty 
to descant on tbe errors of other religions and 
to extol their own faith to the skies. But they 
may not consoiously inflame the minds of their 
hearers by bolding up tbe ministers and follow¬ 
ers of other religioes to publio exeoratioo. Wbat 
may be harmless when merely printed in an 
English book may be highly inflammatory 
when translated into an Oriental language and 
served out with epioy comments to an audience 
of Orientals in a publio address. In estimating 
the intentiOQ and probable effect of a man'e 
public utterances, it is proper to consider not 
only tbe personality of tbe speaker but tbe tone 
and spirit of tbe epeecbea and also tbe oiroum* 
stances in which he spoke. Ui DhamaLOKA 
alias COLVIN V. EMPEROR, 12 Cr.L.J. 248 = 
10 Ind. Cas. 789. 

-S. 109 (=1882, 8. 109; 1872, ss. 504, 519; 

1861, s. 299). 

See SECURITY BOND. 

See Security for good behaviour. 

See Security proceedings. 

Sec Security to keep the pe.^cb. 

(619) —S. 109—Jurisdiction of the Magistrate 
under the section—Residence of the accused,-^ 
It IS not necessary that a person, against whom 
proceedings under s. 109 have been taken, 
should have a residence within the jurisdiction 
of tbe Magistrate who is asked to exercise the 
Dowers conferred under s. 109, Crim. Pro. Code, 
In re NaBSIMHAPPA, 2 Weir 53. 

(620) —S. 1C9 (= Crim. Pro. Code, 1861, 
s. 296).—Separate proceedings should be institu¬ 
ted against each person charged under s. 296i 
unless there is association between them which 
would justify a contrary coarse. The power 
given by s. 296 is one that should bo exercised 
discreetly, and, in fixing the amount of 
security, the Magistrate should consider tbe 
station in life of tbe person concerned, and 
should not go beyond a sum for which there 
is a fair probability of his being able to find 
security. The imprisonment is provided as a 
protection to society against tbe perpetration 
of crime by tbe individual, and not as a punish- 
meat for a crime committed, and, being made 
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couditional od default; n[ 6ndmg scourity, it in 
only reasonable and jost that the individual 
should be afforded fair chance ac least of 
comolying with tbo required condition of sccu' 
rity/ High court PROCBblDINQS, 26 th 
APRIL 1369, No. 7G7, 2 Weir 52 = 4 M.H.C. 
App. 46. 

(621) —S. 109 («Crim, Pro. Code, 1861, 
s$, 295 and 296)— Seenritj^ for good behaviour — 
Separate proceedings—Amount of security — 
Discretion of Magistrate^ —Separate proceedings 
should bo instituted against each person 
charged under s, 295, Grim. Pro. Code, 1861, 
unless there is such a counectiou between the 
parties as may indicate the necessity of the 
contrary course. HIGH COURT PROCEEDINGS, 
IITH March 1863. 2 Weir 51. [F , 4 M.H.C. 
App. 46 = 1 Weir 52.) 

(622) —S- 109.—A security order should be in 
an amount which the accused may be tea* 
eonably expected to be able to furnish. QUBEN* 
Empress v. nga tun e, L.B.R. 1872—1992, 
422. 

(623) —S. 109 (*s. 100 of the Code oy 1882)— 
Accused being a gambler, if sufjicieni for pro^ 
ceedtng under. —The mere fact that an accused 
gambles and smokes opium not, in the absence 
of previous bad conduct. suHicieDt ground for 
requiring him to give security for good be^ 
baviour, QUEEN-EMPRESS v. NGA WIN, 
L B R. 1872-1892. 246. 

(624) —S. 109—Sectirif?/ for good behaviour — 
Give a satisfactory account of himself,'' mean¬ 
ing of —The words ** give a s^itisfactory account 
of himself'’ in s. 109, Crim. Pro. Code, do not 
mean that a person spends his time or at least 
hiB leisure moments in a satisfactory manner. 
Hence, a person who ie a peon in the employ 
of the Munioipality and whose occupation and 
place of residence are well-known but who, 
according to the Magistrate, ‘^prowls about at 
night, associates with scoundrels, bolts from 
the place and ie armed with and uses a faf Ai,” 
cannot be proceeded against under s. 109 of 
the Code. SHARIF AHMAD V. KTNG EMPEROR, 
8 A.L.J. 1097 = 12 lod. Caa. 304^12 Of. L.J. 
836. 

(625) -8. 109—See Nos. 17. 337, supra. 

(626) —Se. 109, 110 — Order under s. 110, 
during continuance of an order under s, 109, 
validity of, —As es. 109 and 110 have the same 
object, an order under s. llO is nob valid during 
the continaance of an order undar s. 109. 
Gholam ALI V. Emperor, 8 C.W.N. 543. 

(627) —Ss 109 end 110 {^Crim. Pro. Code, 
1882. 8S, 109. 110)—Powers of Maoistrales 
under.—S. 109, Grim. Pro. Code, confers 
powers for the summary disposal of cases of 
vagabondism, where sturdy rogues ate found 
lurking about, and s. HQ gives a preventive; 
nob a punitive, power, and abonld be used only 
by fhe Deputy CommissioDer himself or by a 
specially qualiBed and careful ofBcor vested by 
Qoveroment with power under the said section. 

Queen-Empress V. AjudhiaBania. 8.G. 78, 
Oadh, 


Grim. Pro, Code (Act V o( 1898)— co7iti7iuefi 

(628) —Ss, 109, 110.—After the expiration of 
a term of security, somo new proof of bad live¬ 
lihood or of tho fact that the persorj is not 
capable of following any honest calling, is 
necessary before fre^b security may be demand- 

cd, Quern-Empress v. nga lu kr, L b r. 
1672—1892. 420. 

(629) — Ss. 109, 110— 0 / seeiivity to be 
taken /rom the accused. any security is 
taken, the accused must be ordered to cxccuto 
bis own bond as well as furnish securities. 
QUREN*EMPRBSS V, NGA LA KVI, L.B.R, 
1872--1892, 421, 

(630) —Ss, 109, no.—There must be sepa¬ 
rate proceedings in security cases against each 
accused person. Queen*EMPRESS v. Noa 
La Kyi, L.B.R. 1872—1892, 421. 

(631) — Ss. 109. 110.—If a security order is 
made under tbo above sectious, the accused 
must be ordered to execute bis own bond as 
well as furnish soouritics. QuEEN*EMPRESS v« 
NGA TUN E. L B R. 1872—1892, 422. 

(632) —Ss 109 l\0—Liability of sureties 

undc>.—Sureties cannot bo required each to 
pay tbo full amount of the bond. Queen-Em- 
PRESS V. NCxA E, U B.R. 1897—1901, Yol. I. 
20 ; Queen-Empress v. noa hla, U.B.R. 
1897-1901. Vol. I. 26, 

((533)_Ss, i09> 110—Proceedings U7td£r— 
Ordbtarily not to be instituted im7)iediately 
ajter release o; person from jaiL —It is not pos- 
Bible to lay down any deBnite limit of time 
within which proceedings under s. 109 or 
8. 110 should not be instituted against a person 
released from imprisonment, either under one 
of tboue eectione or under sentence for a sub- 
Btantive offence; but sufficient time should bo 
given to allow the accused a chance of refor¬ 
mation. QUEEN Empress v. noa nowb 
GAINO, U.B R 1897—1901, Yol. 1.22. (8.J.L. 
B. 420, 533, fl.) 

(634) —Ss. 109. 110.—There is only one 

penalty of a bond. The principal is bound in 
this amount, and, if bo has to furnish sureties, 
they are bound for tbe 84me amount. They 
may bo jointly and eeverally liable for it or 
may be each liable for a part* KINO-Em- 
PEROB V. NGA YE E, D.B R, 1897-1901, 
Yol. I, 24 ; QUEEN-EMPRESS V. NOA HLA, U, 
B* R. 1097-1901, Yol- I, 26. [R. 14 Or. L.J, 

430 = 20 lod, Cae. 414. U.B R. 1913,1 Qr., 159.] 

( 635 ) — Ss. 109 and 110— Security for good be^ 
haviour—Concealing—Ostensible means of sub^ 
sistence —Safis/aefory account. —Tbo whole of 
cl (a) of 8. 109. Grim. Pro. Code, must be read 
together, and tbe object of tbo concealment 
must be with a view to committing some 
offence; mere concealment with a view to avoid 
observation is no offence at all. A person can¬ 
not be called upon it furnish security for an 
alleged temporary ooocealmont in bis father's 
house unconnected with any intention to com¬ 
mit an offence, nor for any previous oonceal- 
meat outside the jurisdiction of tho Magistrate 
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^vbo t<ike9 the proceedings. The fact that a 
person had been previously connected with any 
criminal conspiracy or might etill be in corres* 
pondence wHh any oriminala outside the juris* 
diction of the Magistrate would not be rele¬ 
vant in a case under e. 109. Where a young 
mau out of employment is staying in bis 
father’s house and the father is a man of 
substance, able, if necessary, to support him, be 
cannot bo said to be without ostensible means 
of subsistence under the first part of ol. (b) of 
s. 109. The whole object of the second pact of 
cl. (6) of s. 109 is to enable Magidrates to take 
action against suspicious strangers lucking with¬ 
in their jurisdiction. A person cannot be 
called upon to give any account of bis presence 
outside the jurisdiction of the Magistrate taking 
proceedings under s, 100. SaTISII CHANDRA 
8ARGORV. THK KiNG-EMrKROR. 16 C.W.N, 
499 = 13lDd Gas 913 = 13 Cr L J. 161 = 19CL. 
J. 396. [R., 11 Ind- Cas, 131 = 13 Cr. L.J. 239.] 

(636)—Ss. 109 <i>id 110— Fresh security, 
tohcyi can be demanded — New proof. —Fresh 
security could not bo demanded without fresh 
proceedings, QueEN EMPRESS v. NGa HLA, 

U. B R. 1897-1901, Yol. 1, 26. QUEEN-EMPBESS 

V. NGA E, U.B.R. 1897-1901, Yol. I. 20. [2?.. 14 
Cr.L. J. 430= 20 lod, Cas. 414, U.B.R. 1913, I 
Qr-. 159.3 

(G37)~Ss 109. 110 ( = Crim. Pro. Code), 1882, 
ss, 109. 110).—Where a member of a gang of 
Ycrukalas was asked to furnish security foe 
good behaviour, on the ground that he had no 
ostensible means of livelihood and that bis 
looks pointed to bis b-aving no settled abode or 
livelihood, held, that the order was not proper. 
In re YERUKULA MANIPATI POLUGADD, 2 
Weir 53. 

(639)—Ss. 109, no, IVI—Difference between 
ss. 109 and no pointed out—Errors tn pro¬ 
cedure —Whore the accused was sent up being 
charged undoes. 110. and the Magistrate sanc¬ 
tioned hia ptoseoution under 8. 109. and under 
8. 112 summarized the information as follows : — 
“ No ostensible means of subsistence, associa¬ 
tion with bad obaraoters. and habitual stealing." 

that the Magistrate ought to have kept to 
8. no, Orim. Pro. Code, in his order under 
b! 112* in view of the information about the 
habitual stealing. Held, also, that, if the 
evidence failed to establish this, a final order 
could have been passed under s. 109. If the 
order under a. 112 is made under s. 109, a final 
order cannot be made under s 110. KlNG- 
EMPBROR V. NGA Ye E, U.B.R. 1897—1901, 
Yol. I, 24. (U B.R. 1897—1901.1. 26, R.) 

(639) — Ss. 109. no, 112 l^Crim. Pro. Code, 
1882, ss. 109. no and 1121— Proceedings under 
—Duty of Magistrate. —A Magistrate proceeding 
under ss. 107, 109, 110. Grim. Pro. Code, 1882, 
is bound to follow strictly the procedure laid 
down in s. 112 of the Code and the following 
flections. Queen-Empress v. Nga Than 
Ygn. L.B.R. 1872—1892. 398. 

( 640 ) —Ss. 109, 110 and 117— Proceedings 
■under ss. 109 and 110—Separate irial.—Under 


Grim. Pro. Code (Act V of 1898)— continued. 

s. 117, a person called upon to give security 
under s. 109 and another under s. 110, cannot 
be dealt with in one and the same enquiry, each 
section dealing with a difierent matter. Hence-, 
proceedings under ss. 109 and 112 should not be 
joined with those under ss. llO and 112 King* 
EmperGR V. MehaN alias BHAQWAN D.aS, 8 
OC. 91 = 2 Cr.L.J. 224. 

(641)— Ss. 109, 118—Playing ring game if 
ostensible means of livelihood,—A person who 
lives by conducting the ring game cannot be 
said to have no ostensible means of livelihood. 

Bangodi Shah v. emperor. 17 C.W.N. 883 
= 40 C. 702=14 Cr.L.J. 452=20 lad. Cas. 612. 
[P., 15Cr.L J. -276 = 23 Ind. Css. 484.] 

(642'—Ss. 109, 118—Order under — Sub. 
sequent conviction—Order for fresh security — 
Legality — Security for good behaviour. —In this 
case, the accused was ordered to enter into a 
bond in the sum of Rs. 50, with throe sureties, 
to be of good behaviour for one year. Soon 
after the furnisfaiog of the security, the accused 
was convicted under s- 34, Police Act, and was 
fined Bs. 2. The Magistrate, thoreupoo, 
ordered the accused to be rigorously imprisoned 
for the remainder of the term of security, or 
till be furnished fresh security, and realized 
Rs> 50 from each of the sureties. Held, that 
the order committiag the accused to prison 
was illegal. Held, also, that, under the above 
circumstances, the full amount of the bond 
should not have be-en recovered- QUEEN* 
EMPRESS V. Nga Hl.a, U B.R. 1897—1901, 
Yol. I. 26. [R-. 14 Cr.L.J. 430 = 20 Ind. Cub. 

414, U.B R. 1913. 1st Qr. 159]. 

(643) —Ss. 109, 113, 513—Sec SECURITY 
FGR GOOD BEHAVIOUR, Rat. Un. Cr. C 671 
= Cr. Rg. 33 of 1893. 

(644) — Ss, 109, 122—A/ogisIra/e’s % 0 i 0 ir to 
reject surety—Sufficient ground—Defence wit¬ 
ness, whether can stand surely—Revisiori. — 
Sureties for good behaviour nbould not be re¬ 
jected merely on tbe strength of the report of 
a Tahsildat aud a Sab-lnspcotor of Police, 
without some further proceedings or at any rate 
without giving tbe sureties an opportunity of 
meoiing any allegations that may be made 
against them. Tbe fact that a person ofiering 
himself as surety for the good behaviour of 
another has given evidence in favour of that 
person in a proceeding under s. 109 or 110, 
Grim. Pro- Code, which resulted in tbe passing 
of an order requiring security, would not best 
all a good reason for refusing to accept the 
surety. The discretion conferred on a Magis¬ 
trate by s- 122 of tbe Code is a wide one and 
the High Court should not lightly interfere 
with any reasonable exercise of the same. 
BAIRAGI V Empergr, 15 Cr.L.J. 727 = 26 
Ind. Caa. 175. 

(645) —Ss. 109,122,125—See SECURITY FOB 
GOOD BEHAVIOUR. I C.W.N. 394. 

(646) —Ss. 109, 123 and 397—I.P.C.. s. 379- 
Concurrent sentence—Consecutive sentences. 
The accused was proceeded against undera. 109. 
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Crim. Pro. CodCi and sonteoced uoder 8. 123 of 
the Code to rigoroaa imprisonment for nine 
mootbs in default of fucnishiDg security for 
good behaviour* on the 6tb July* 1909. Ho was 
then tried for the offence of theft committed 
by him in November, 1908. and was, on the 
17tb August, 1909, sentenced to suffer rigorous 
imprisonment for three months : the second 
sentence was directed to take effect on tbo 
expiry of tbo ficst sentence. Held, that tbo 
two sentences could not run consecutively, but 
must run ooncurrontly. EMPEROR v. ABJUN 
AMBO EatHODI, 12 Bom* L.R. 129»S Ind. 
Cat 861^11 Cr. L.J. 271, 

(647)-Ss. 109 and 239-See JOINT TRIAL. 
Rat. Uq, Cr, C. 556, 

(649)— S3. 109, 435 (I to 3>—See PRACTICE 
AND Procedure, 7 M.H,C. App* 23, 

(649)—Ss. 109 (a) and (6), 110—Tafeiwj pre^ 
caution to conceal presence to commit 
Failure (o give satisfactory account of himself^ 
Giving false name and secreff^ delivering letters 
containing inciiemeat to commit crime .—A per* 
800 wbo gives a tales name aud delivers letters 
secretly, containing incitement to commit 
orioie or demanding money for the mnaus of 
committing crime, falls within 8. 109, cl. (a) 
of the Grim. Pro. Code, A person who secretly 
delivers letters arranging for the oommission of 
dacoities is a person, wbo, in tbo interests of 
publio peace, should be called upon to give 
security for good behaviour, Tbe accused, 
when charged by A with endeavouring to 
secretly deliver letters to A's brother, asking 
him to assist in some nocturnal enterprise in 
which revolvers and guns were to be used, was 
unable to give A any satisfactory account of 
himself: Held, that this was suffioieot to bring 
him within the meaoiDg of s. ILO. PRCO 
Nath datta v. Emperor, is Cr. L J. 23S = 
33 lod. Cas. 207. 

(660)—S. 109 (6)—Securify for good beliavi- 
our from one who has no ostensible means of 
aubaisfence.’*—The fact that a man does no work 
docs not necossarily mean, what the law 
requires* that he has no ostensible means of 
subsistence. Qubbn-EMPRESS v. FOORAN 
AGBAWALLA, 6 C.W.N. 28. 

(651)—Sa. 109, d. (6), 110, cl> {f)~Inability 
to give saiisfaetcry accounl of himself ^Living 
in different district at house of dangerous politic 
cai conspiraior^Desperate and dangerous cAnr- 
aefer.—Where a person was found in a distract 
other ibsQ that in whiob be resided and in the 
house of a man who was suspected of being a 
dangerous politioal conspirator and to have 
colleoted a large amouut of seditious literature : 
Heldy that an order by a Magistrate requiring 
such person, under 8. 109, ol. (6) of the Ocim, 
Pro. Code, to give an acoount ol himeelt was 
justiffed. Held, also, that ol, (6) of s, 109 
applies not only to vagrants, bat it covers eus* 
peoted persons and persons of any oiass who 
cannot give asatisiactory aoooant oljthamsglves. 


Crlm. Pro. Code (Act V of 1898)~cori/mi<^d. 

Narendra Mohan Ghose Cbo^dhry v. 
Emperor* 13 Cr L J. 239 = 14 Ind. Cas. 431. 
(13 lod. Gas. 913 = 16 C.W.N. 499^15 C.L.J. 
396=13 Cr.L.J. 101. /?.) 

-S. iiO ( = 1882, s. 110). 

See Security Bond. 

See Security for good rehaviour. 

Sec Security puocredinos. 

See Security to keep the peace. 

(652) —S. l\Q^Applicability of, ami enquiries 
under. —The above section c^n be applied only 
to the class of persons described iberein. An 
enquiry in a security case under tbis section 
must be tried as a warrant case. QUEEN-EM* 
PRESS V. NOA LA KYI, L.B.R. 1872—1892, 
421. 

(653) —S. 110— Applicability of, to persons 
com6init3p for cheating and bullying.—S. HO 
might be used against persons combining to* 
getbor for purposes of obeating and bullying* 
KINQ-EMPEROH V. PURSHOTTA.M, 4 Bom. L. 
R. 38 (41) = 26 B. 418. 

(654) —S. 110 -Scope of.—The fact that the 
accused biS been arrested on suspicion of the 
commission of a dacoity and was released does 
not justify an order for security under s. 110, 
Grim* Pro. Code. Queen*Emprbss v. NGA 
TUN E, L.B.R. 1872-1892, 422. 

(655) —S. 110—Sscwrifj/ for good behaviour— 
Condition —Where the Magistrate, in a case 
uoder a. 110 of the Crim. Pro. Code, orders that 
** the security must be furnished of a respectable 
gentleman resident of the sam^ village or of a 
neighbouriog village in which the accused is 
living.** Bela, that it is quite unnecessary to 
domaod that the surety shall be a residcut of a 
particular place, if tbo Magistrate is satisfied 
that the surety oan exercise proper control over 
tbo person wbo has been bound over. SBEIKH 
ZiKBi V. Kino-Emperor* 8 A.L.J. 76S = il 
lod Cas. 1008 = 12 Cr* L.J. 472. 

( 056 )— 5 . 110 —Securif?/ for good behaviour - 
Residence of sureties.—1^ is in the power of the 
Court, in ordering securities to be given, to 
assign some geographical limit within wbioh 
suoh sureties must reside. EMPEROR v. 
NaBDUKHAN, 24 A. 471= A.W.N. 1902. 122. 
(20 A, 206. R.) IR.. 8 Cr.L.J, 166 = 1 S.L.R. 
46, 8 Cr. L.J. 344 = 11 O C. 267.] 

(657) — S, ilO—Taking of securiCjf without 
personal bonds — Legality —There is no provi* 
sion of law empowering a Court to call upon a 
person to provide sureties for good bobaviour 
without hU giving his own bond at the same 
time. EmPEBOE v. UDMI, 27 A. 262 = 1 A.L. 
J 893 = A.W.N. 1904, 230. 

(658) —S, \\QSecurity — Sufficient cause to 
refuse to accept surety. —A Magistrate refused 
to accept sureties on the ground that they lived 
at a distance of nioe miles from the residence 
of the accused and| oonsequently, bad no ioflu* 
ence over him apd co^d not be expected to 
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exercise proper vrgilaDCe over hie actioDS. Held^ 
th it tbc reason for refusing was ineufficient. 
Mashuealiv. Emperor, l4Cr.L.J. 214- 
19 lad. Cas. 810 

fG69)—S. 110— Evidence necessary to support 
an order for se':utiiy. —In the absence of 
evidence of any complaint having been made to 
the police or to a Magistrate against a person 
called upon to find security to be of good 
behaviour^ or that be bad been arrested on a 
charge of having committed any oScocc, the 
facts that certain witnesses stated that bo bore 
a bad character and that be whs said by the 
police to have been suspected in several cases 
are not sufficient to warrant an order under 
ss. 110 and 118 being passed against, him. 
Emperou V. HusMN Ahmad Khan, A.W.N* 
1S05, 34. [fl., 16C.L.J. 467 = 14 Cr.L-J.5« 

17 C,W.N. 238 = 18 Ind Oae. 149], 

(G60)—S. 110—Evidence of generalrcpute, ad- 
o/.—Vague and general statements 
that a mao is a habitual oilender is not sufficient 
ovidenco on which an accused person is liable to 
bo bound down under s. 110. The evidooce of 
the repute of an accused person must be the 
evidence of persons who are speaking to matters 
within their personal knowledge, and not from 
merehearsHY. RupSINGH v. King-EmperoR* 
1 A.L J 616. 

(661) “S. liO—Evidence of genetalrepute•— 
Under the terms of s. llO, the reputation which 
the person is found to have must necessarily 
moan the reputation of the person in the neigh' 
bourhood in which he resides and the persoos 
residing in that locality could best speak to his 
character. KehaboI v. QUEEN-EMPRESS, 
27 C. 993=5 C.W N. 29. 

(662) —S. 110—Charge to be proved by definite 
evidence—Security for good behaviour from /in6i- 
tual ofiendifs—Evidence required—Evidence of 
general repuie» —Tho charge under cf.(/) of s. 110 
CHQDOt be proved by general reputation, but must 
be proved only by definite evidence. In order to 
sustain a charge under s. 110 that certain per¬ 
sons are thieves and dacoits by habit and that 
they are so dangerous to the oommunity as to 
render them being at large without security 
hazardous to the community, there must be 
proof of spccifio acts to show ibat these men, to 
the knowledge of any particular individual, are 
dangerous and desperate characters. It is not 
sufficient that respectable pleaders and Honor* 
ary Magistrates have deposed that they have 
heard it stated that they were thieves and 
dacoits by habit, when they have no personal 
knowledge in the matter, and when they cannot 
mention from whom they have derived their 
information. Kalai Haldab v, EmPEROB» 
29 C. 779. (F„ 3 Or. LJ. 390 = 9 O.G- 69 ; B., 
34 M. 265 = 21 H.L.J, 488 = 8 M.L.T, 347 = 8 
Ind. Oas. 493 = 11 Or, L.J. 663 = (19ll) 1 M.W. 
N. 34.] 

(663) — 110—/)etention of accused in jail 

pendingifquiry—IUegality-^Evidence of general 

rep ufe.^T Detent ion of a person in jail against 
whom ab inquiry under oh. Ylll of the Orim, 


Grim, Pro. Code (Act V of 1898)—continued. 

Pro. Code« is in progress, is an illegality which 
vitiates the trial. The accused, who was Chair* 
man of the Managing Committee of a I^Iunioi* 
pality, was called upon to give security for good 
behaviour, upon evidence of general repute 
which consisted of instances anterior to the date 
of such appointment. Held, that the evidence 
of general reputation must, in cases like the 
present, beevidenee of a reputation which bad 
been acquired since the last appoincment to the 
office of the Chairman. EMPEROR v. BhAU 
Savalabam Kotasthane, 16 Bom. L.R. 943 
= 2 Bom. Cr. C. 261. 

(664) —S. HO— Evidence that a ma7t was 
merely of bad character —Whore all the 
evidence proved was that a person was of bad 
character, such a finding does not bring the 
case within s. 110. In re E. V. KaRUPPANAM 
SERVAI, 8 M.L.T. 246. 

(665) —S. 110—Bad livelihood^-General repute 
—Evidence to the confrary.— Held that, where 
security under s. HO. Crim. Pro. Code, is taken 
from a person on tbo evidence of general repute 
only, that repute should bo universal and there 
should be no doubt about It. So where security 
was demanded from a person (who along with 
bis brother was an income-tax payor] on the 
ground of general repute only and on one occa¬ 
sion his bouse was searched in connection with 
the theft of the properties of a mao who him¬ 
self eaid be had no suspicion, and on the other 
band ho and several other well-to-do people 
testified to the petitioner's good character, the 
Chief Court, on revUion side, set aside the 
order to furnish security for good bobaviout. 
Jhandu ram V. Crown, 48 P,W.R. 1914, Cr. 
(2 P.R. 1897, Cr., F.) 

((300)_5, iio —of evidence necessary 
under the section.—In order to sustain an 
order under s. 110 against a person who is 
alleged to have teen by habit a thief, the 
evidence must bo of such a nature as would 
lead to a reasonable and definite ground for 
coming to the conolusioo that he in an habitual 
thief. GHOLAM ALl v. EMPBBOR, 8 C.W.N, 
S43. 

(067)—S, no—Habitual offender—No convic- 
lio7i for an offe^ice against property recently com- 
pxHifd — Evidence-^Security for good behaviour* 

_Where the only evidence against a person was 

that ho was found hiding himself in a bush, 
and when bis person was searched certain arti¬ 
cles not claimed by him to bo bis own were 
found upon him, there is no presumption that 
he was there with a view to commit an offence, 
60 that be may be deemed to be a habitual 
offender'* within the moaning of 6« 110 of the 
Code of Criminal Procedure, Madiba NagADU 
V. EMPEROR, (1911) i H.W.N. 355 = 10 Ud. 
Caa. 959 = 12 Cr,L.J.3S9. 

(668)—5. 110 — Admission of accused not 
sufficient to prove him to be habitual thief 
Magistrate called upon an accused to sbofi 
cause why be should not furnish security lot 
his conduct. The accused said he could farnisb 
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8 eoutit 7 , but stated that he was a bad oharacter 
aod bad been in jail. Oo this evidence, the 
Magistrate ordered the aoousod lo furnish seen* 
rity. Held that the Magistrate's order should 
be set aside, because, as the record stood, there 
was merely the acoosod's admission that bo was 
a bad char^icter that he bad been in jail, 
but bs was nosvboio shown that be was an 
habitual thief. KiNO-EMrEROR v. KAKA, 
SBom. L.R. 269. 

(669)—S. 110—Joini (rial o/ more persons than 
one, dejinite evidence required in, against each 
person— Per$o7i said to be of bad character not 
necessarily a dacoil—Siirelics not to be rejected 
mercli/ on Police report. —Where a number of 
persons aro tried jointly for a charge under 
8. 110, Cnm. Pro. Code, it is incumbent upon 
the Magistrate to ezerci:^e great cate and caution 
in dealing with the evidence and to insist that 
definite evidcuce be given agiinst each person 
who is charged. Where the evidence >iEn^uDted 
to nothing more than that some persons said to 
to be of bad character bad been seen on occa* 
sions at the Koihar where the aoeu:;ed did bis 
work, helil that it did not justify thcMagUtrate 
ID holding that the accused was a dangerous 
dacoit and extortioner and habitually protected 
and harboured thieves. Held further, that Magis¬ 
trates have DO authority lo reject sureties merely 
upon an unfavourable report of the Police. JAl 
GOVIND V, KIXO EmPEROU, 15 O.C. 263 = 17 
Ind.Cas. 72 = 13 Cr-L.J 760. (7 O.C. 113, 11 

0,0. 267, dppr.) 

(670)—S. 110—Secttfifv for good behaviour 
from habitual offenders-^Object ^ High Courts 
wlien can stay proceedmps —Police report, effect 
of—Gazetteer, extract from—Etndence, admissi¬ 
bility of. —The object of s* 110 of the Code of 
Criminal Procedure is preventive and not 
punitive. The purpose which the Legislature 
had in view was aSjrd protection to the 
public against the repetition of crimes in which 
the safety of property is menaced and not the 
security of the person alone jeopardised (2 A, 
835, it.). The preventive jurisdiction with which 
the Magistrate is thus vested is a powerful 
means to secure the interests of the oommuuity 
from injury at the baods of hardened ofienders 
of the most daogeroun cJasi^es. This very fact, 
however, reuders h necessary that the powers 
should be exercised with caution and disoretion. 
The statutory provisions of s. 110 wore enacted 
by the Legislature with the purpose of protecting 
society from habitual offenders; they were 
nevdc iotended to bo applied to coerce landlords, 
however reoaloitrant they may be, to adopt 
metbode of management of their estates, the 
efficacy of wfaiob they might not appreciate, 
though pressed upon them with the best of in¬ 
tentions. If It 16 established to the satisfaction 
of the High Court that the proceediogs under 
B« 110 are not bona fide, and that, io subetanoe, 
tbeir oontiouance would mean an abuse of the 
Btatntory provisionfl on the eubjeot, it is not only 
oompetent to the High Court bot it te its obvious 
duty to interfere. The prodnotion of the Polioe 
report is not io every case a complete answer to 
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the allegiition th^it the proceedings under s. 110 
are not bona fhie. An allegation ol that obaiaotcr 
has to bo established conclusively, either by 
direct evidence or by ovidenco of surrounding cir- 
cumstancos which leave no room lor reasonable 
doubt as to the true nature of the proceedings. 
An extract from a volume of a (ri'^ottcec is 
admissible in ovidcuoo, if ih'i estr^ict itself is 
relevant for the purpose of tho enquiry before 
tho Court. RaJENDKA NAUAVAN v. KLNG- 
EmpEROR, 16 C.L.J 467 = 18 Ind. Cae. 149 
»14 Cr. L J. 5=17 C.W.N. 238. 

(671) —iVei;ious conviction —Habitual vffen- 

der—S. ilO (=Ciwn. Pro. Cvdt. iSb2. s. iiU)* 
—The tact that a por-oii was coa«*jctod on a 
former ojcasion or occasions will not justify 
bis being treated hs a nabitual cOender under 
oh. VIll, Act X of unless it be &nowa that. 
SiQco his release, ho bets iudicaled an inteotion 
of returning to a oisbonest coarse. Cb. VIII, 
Crioi. Pro. Code, ih not iiuendod to enable 

a Magistrate to puiiisU a persm who has been 
tried on a spociiic charge and acquitiedt but 
whom the Migistraro ncvertbeloss believes to 
be guilty. QUEEN-EUPUESS V. RAM PaTTAN, 
S.C. 70i Ouah. 

(672) —S. llO— of manager of a 
shrine freely open to public where thieves resort— 
Previous convictions of ga^nbling and of offences 
‘nol7*etaling tij prop^rty,^^ Held that the manager 
of a public sutiue. which doos not belong to 
him and is not under bis exclusive control, and 
which IS freely open to tbo public, cannot be 
called upon to furni»b security for good behavi¬ 
our under s- liO (c), although some thieves 
have been arrested there ou s^ voral occasions 
and it is generally used as a g imbling resort, 
and among tbe peoph*, wba came up there, ate 
a Dumber of thiev6> and bad chAtactets ; aud 
although the mAtiager himself has nine convic- 
tiou'« against him, none ol wbich has anything 
to do with property aod six of wbich are for 
gambling, inasmueb as tho shrine is not bis 
bouso and be cannot bs said to harbour thieves 
aud 6ucb like, convictions cannot fairly be 
raked against a person involved in iho proceed¬ 
ings under tbe said s. 110 (c). Beld, also, that 
an order under this eectioa is not justifiable, 
where, apart from tho poUca offiaiaU, only two 
persons are proJucod to support tho prosecution, 
against a large body of apparently respectable 
witnesses of an immediate neighbourhood who 
testify io favour of tho accused. SOMAN, SON 
OF Mohammad Baksh v. crown. 37 P.W, 
R. 1910 Cr = 8Iod. Caa. 249 = 11 Cr. L J. 603. 

(673) —S. 110—Swurif;//or jood behaviour — 
Fresh proceedings after expiradon of an order 
under section if can be based on materials 
antecedent to the expiration of the previous 
order. —When, after tbe expiration of tbe period 
of a bond for good behaviour taken under 
B. 110, Orim. Pro, Code, fresh proceedings are 
taken against tbe accused, such proceedings 
moat be confined to facts and oiroumstances 
alleged against him after release from bis last 
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security. R\m DeO PaNDE v. EMPEROR, 
19 C.W.N. 223 = 16 Cr. LJ. 312 = 28 lad. Cas. 
648. 

(674) — S 110—Security for good behaviour — 
Weiijht of evidence on both Side$~In$(ance$ of 
suspicion --Prtvious discharge on the saim 
materials. — Held, that a cooviction under 
110, Crim. Pro. Cod©, of A and B (cho Brothers) 
is illegal where ovideuce for the prosecution 
consists of lour L^mbardar^. one ^\Udar, two 
sub*lDSpe’:)tor3 ooupled with a few instances of 
suspicioos against 23 witneH^es for A. and 40 
witnesses for B including a lamoarilar. particu* 
larly, when a year bofore, they h^d been dis¬ 
charged nearly on tho same m ttoriHU and by 
the ?ame Magistrate, and no fresh facts 
implicdting them have since happened. LaLv 
y. Crown, 33 P.WR 1913. Cr *316 P.L R. 
1913 = 21 liid. Cae 479 = 11 Gr. L.J. 603. 

(675) —S. liO—‘Security for good behaviour 
Persons not residing within Mtigi$trale*$ juris- 
diction^^li in only whoti a person witbiu tho 
limits of rt M igiitrate’s jurisdiction, that is. 
who is residing within tho limits of t-uch juris- 
diction is found to be a person o( the descrip¬ 
tion mcQtioti-:d in a. 110, th.it the Magistrate 
can take action ; and it is not contemplated 
that the Migiscratc. in such a c.ise, should 
issue a wtreaut so to pur.iue tbc person eon* 
oernrd iiPo auotbor jurn^dh-tinn KetabOI v. 
Queen-Empress, 27 C. 993 = 5 C.W.N. 29. 
[Not F., 36 M, 96* 17 Ind. Oas. 413 = 23 M.L. 
J. S35»13 Cr. L.J. 781 ; F , 12 P.R. 1901, Or. 
= 91 P.L.R. 1901.] 

(676) —S. 110—Jurisdiction of Magistrate — 
Person owning a fesidenct and occasionally 
visiting the place—Institution of proceedings 
under the section at thit place — Validity,^A. 
Magistrate h.is jansdicoiou to take proceedings 
against a porKon under a. 110. when euob per¬ 
son has a residential bouio and occasionally 
resides fur tho purpose of bueiuess within the 
local limits of the Migistrate's jurisdiction, 
and when the acts attribated to him are acts 
done by him while residing at that place. 
Kasi Sundar Roy v. Emperor. 31 C. 419. = 

1 Cr.L J. 438. [F., 38 C. 156 = 15 C.W.N. 366* 
12 Cr,L.J..164 = 9 lod, Oas. 916.] 

(677) —S. Il0-^*4ny person within the local 

limits Meaning. —The words ‘ any person 
within the local limits' occurring iu s. 110, 
Crim. Pro. Code, m an any person who is 
within the local limits at the time when the 
Magistrate takes action under the section. It 
is not necessary that the person who is proceed¬ 
ed against under s. 110 should be a person 
reeideut within the loc&l limits of the jurisdic- 
tioo of the Magistrate. In re Kora Ranqan, 
23 H.L.J. 835 = 17 Ind. Cae 413 = 13 Cr. L. J. 
781= 36 M. 96. <27 C. 993, Not F.) 

(678) —S. 110—Abetment of commission of 
offence involving a breach of the peace by a 
Zemindar. —Where a Zemitidat abets other 
people to commit offences involving a breach of 
the peaoCt in order to compel the raiyats to 
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pay him enhanced rents, held, that the conduct 
of the Zemindar would come under s. 110 (a) 
of the Code, alibough the Zamindar ia a 
person of coosideraole me^ns. KASI SOSDAB 
Roy V. Emperor. 3i C. 4i9. = i Cr.L J 438. 
[F., 3fl G 156=15 C.W.N. 366 = 12 Or. LJ. 
164 = 9 Ind. Cas. 916.] 

<6791—S. 110 ( = Crim. Pro. Code, 1882, 
s. 110)—Jurisdiction of first clars Magistrate.— 
It IS not open to a Magistrate ot tbo drat class, 
who is Qi;t a District or Sub-Divisional Magis¬ 
trate. uoiess be is tipecially empowered ia that 
behalf, to lake up cases undors. llO, Crim. Pro. 
Code. Queen-Empress v. Nqa Kala, L.B. 
R. 1872—1892, 239. 

(690)—S. 110 —in default of 
furnishing security. — Ao order for imprisoa- 
meot, in d Hault of furoisbiog security, is not 
asenteuceof impriscument. QUEEN-EMPRBSS 

V. NgaPoSU. U.B R 1897—1901, Yol. I, 
375. 

<681)— S. no - imprisonnienf in default of 
giving security—Allowing time to accusrrf to 
reform himself on re lease—Whether two months 
after release from jail suffi:ient to give accused 
opportunity to show his wUlvigness to^adopt 
honest livelihood. —In the case oi a pec'^on im- 
prisoDoi for thre) years, in default of finding 
security to be ot good bibaviour. a period of 
uuder two mouths from dis release from jail is 
not a suffioieot time to give an opportunity of 
showing his willingoess to adopt au honest 
livelihood. EMPEROR v. HUSAN AHMAD 
KHAN. A.tf.N. 1905, 34. [F., 2S A. 306 = A. 

W. N. 1906, 30 = 3 A.L.J. 29 = 3 Cr. L J, 9Q-^1 
M.L.T. 58; R., 18 Ind. Cas. 149=14 Cr L.J. 5 
= 16C.L.J. 467 = 17 C.W.N. 238.] 

(682) —S- 110— Bond for good behaviour— 

Conviction for receiving stolen property in 
Native Slate—Forfeiture — Nature of offence 
under section—Proof of commission, necessary. 
—A person who was under security for good 
behaviour under 8. 110, Crim. Pro. Code, does 
not merely on proof of oouviction for dishonest 
receipt of stolen property by a Court in a 
Native State, forfeit his seourity. Obiter. — 
But proof of oommissiou of an offeoce pumsb- 
able oy the Code enteils such f^^rfeiture* 
Crown v. Dewa Singh, 28 P.R. iBiO, Cr, 
= 49 P.W.R. 1910 = 8 Ind. Gas. 383 = 11 Cr. L. 
J. 839 = 199 PX R 1910. (2 P.R. laSI, Cr. ; 

17 P.R. 1904, Cr., R.) 

(683) —S. 110—Sccurify for bad livelihood — 
Off<n:e committed difierent from that for which 
security given —Security whether liable to he /or- 
feited. —£. S. w^s oo 17-12-1910 requited to 
give seourity of Rs. 1,000 for oneyoit as beiog 
suspected as a thief and notorious receiver of 
stolen property. U. S. who belonged to 
another village was accepted as the burety for 
I. S. Oo 13-10*1911, I S. was sentenced to 
imprisonment on a serious charge ot violeuce 
under s. 326. l.P.C. Prooeedings were taken 
against the surety U.S. and he was directed to 
pay Rs. 600, Beld that this order agaioel the 
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surety was not justifiable. Wboo men atand 
surely iu respect o( 6. il0» tboy undoriake 
liability for ouch good conduct only on the part 
ol tbo potsoQ lor whom they sUuu surely as is 
indicated by the circuEDstances under which I 
the security was dcmauded* The subsoquout 
oooviotion should be tor mi oQeuce similar to 
that for which bccuriiy was giveu. The mau 
who stands surety lor another should always bo 
treated in u coosideraie minuor. and it is con* 
trary to all priuciples of justice that bo should ^ 
beheld hatili lor a suadcD act olviolonce. ! 
especially when ho blm^eli oelcogs to another 
village and has no possible opporiunuy of con* | 
trolling the every day life ol tho oBonder. 

Uduam Singh v. king empeuor of 
INDIA. IS P R. 1918. Cr.»334 P.L.R. 1913* ’ 
14 Cr. L.J. 573*39 P.W R. 1913*21 Ind. 
Cas. 175. [«., 62 P.L.K. 1914*7 P.W.K. 

1914, Cr. * 15 Cr. L.J. 465*24 lod. Gas. 573.J | 

(6B4) —S. 110 —S^parofo trial —Conaucl be- | 
fore previous oond.'-'ln cases under s. 110. , 
Crim. Pro. Code, each accused is entitled to an , 
entirely indcpeudcnt examioatiou of bis own 
case. To t<i.kc up facts, again:»t an accused, of | 
dates older ibau the previous security hood, u | 
agaiubt law and justice, aud chdooI be made 
the ground lor fresh pruceedings. BAHADUR 
SHAH V. KMrCBOB. 4 lod. Cus. 432*25 P W. 
R. 1909. Cr.*4 P.K. 1909* 149 P L.R. 1909. 

S. 110— Security procted\ng$ — De^ 
manding security from a person tryiny lo reform \ 
hxrfiselt *—Whore it is touud that an accused 
person is trying to reform hiinbclf and as lor a 
fortnight Ud an honest lUe, beuuriiy bhould ' 
not be demanded from him under s. 110. on ! 
the ground that there was no guarantee that he | 
bad mended his ways* S. liO is preventive, \ 
and not punitive. Its oojoct is to protect i 
society against persons who are so likely to j 
commit oQences that u is not advisable to leave 
them at large unchocked. It is very undeoit- 
able to proceed under thAt section against a 
person who is irying to reform himbeif aud to 
live an houest lUe. In re BlLLA APPAYYA. lO 
iDd. Gas. 624*12 CrL.J. 328*10U.L T. 333. 

(686)—S. 110— Proceedings in sscurirp 
cases — Trying MagioCrate, must decide tke 
cases ^ Casts cannot be transferred to Oxsirict 
Afa$?isfrale—2ieptt/afion Xll vf I6a7, s. 27.— 
Where proceedings under s. 110 ol the Crim. 
Pro. Code, are oooe ioitiateil before a Magis¬ 
trate, tae Magistcaie must di»po5e of them 
bimsell. It IS not competent to him to send 
up the case which he is trying lo the District 
hlagintrate for action under Regulation XII of 
1627. Emfeeorv. KlSAN KEVJi, 14 Bom. 
L.R. 718*17 Ina Ca«. 60*18 Cr. L.J. 748* 

1 Bom. Cr. Cas. 162. 

(686-0)—S* HO — Sanction — Proceedings 
under s, HO — Practice ^Evidence of Police 
officers— Diarus — Admission in evidence — 
S* 193, Penal Cods*—in proueeding under 
8. 110 a Police oflioer wae eiamined at great 
length but no security was demanded from 
(he accused. The accused applied foe and 
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obtained sanction to prosecute the Police 
officer. Held that sanotion should not be 
granted inasmuch as the Police officer bad 
made the statciueuts about tbo accused from 
what be bad heard from others. It is strange 
tbiit Magistrates all lob so much weight aud 
examine at such ioonlioaie length tbo Police 
officers who appear betorn thorn ui proceedings 
under p. 110. Those olJiccr^ usually know 
nothing more than this ibat there i^ current in 
their circle a rumour to tbo etiect that certain 
person is an associate of bad charteters, 

Police diaries are useful ^^vidonco when one 
has to decide about the guilt of an accused 
person and they coutaiu matter which points 
in the opposite direction, but even if evidence 
at all they are dangerous evidence again::«t an 
accused person. ARDUL KFIaliq v. Rmrer- 
OR, 13 A.L.J. 412*16 Cr. L J 281*28 Ind. 
Cas. 329. 

(686*6)—S. 110—JuriscZicfton of Magistrate^ 

il'iffun the local limits " meaning of.^ The 
words ** within the local limits of bis jurisdic* 
tiODare not equivalent to "residing within 
the local limits." It is sudicient to give tbo 
M-igistrato jurisdiction* if the evil habits of 
the accused were practised and evil reputatioo 
acquired within the local limits of bis jurisdic- 
tioo. KING-EWRBROH V. DUROA HaLWAI, 
19G.W.N. 1022. 

(687) —S. 110-See ACCUSED PERSON, 21 
P R. 1903. Cr. 

(688) -B. HO —See IJAIUTUAL OFFENDER, 
5 0-C. 203. 

(689) —8. 110—See PENAL CODE, 8. 182, 11 
Cr. L.J. 3*4 lud. Cas 477*3 S L.R. 132, Cr. 

(g90j_S UO—See PENAL CODE, s. 401. 36 
P.W.R. 1912, Cf.*13 Or. L J. 799=17 Ind. 
Cad. 543. 

(G91)-S. 110 Sec Nos. 337. 339, 339. 518, 
566 to 571. 626 to GiO and 849. C5l, supra and 
817-a, infra. 

. 

(692)—Ss. 110 lo 118 and ^‘69^Defective 
notice—Chief Court*s power of revision tn a 
pending case and to g'lash defective proceedings. 
Held, that the Ohiei Court is competent at any 
stage of a orimiual case to interfere, iu order to 
exercise its powers of revision, particularly 
where the case is of an exceptional nature. So 
where the proceedings of a I^Iegistraio under 
6. 110, Crim. Pro. Code, are defective on one 
or more of the following groundd, ibe Chief 
Court h«is power to quash tbom at once, as 
where the accused has already b, 2 CD twice 
acquitted on similar tacts aud cvideuce, and 
nothing new is urged against bim. and the 
original order is only luiti illed and not signed 
by the Magistrate, and neither the amount of 
security and the period for which it is required^ 
nor the full particulars of the b^d livelihood^ 
are mentioned therein. A Magistrate is not 
justified in iseuing unreasonably a w^irrant for 
the arrest of an accused person on sxceeeivo 
seourity, whiia the aocuaed had reasonable 
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excuse for nr,t atteoding in obedieace to the 
notice, NATHA SiNGH v. CBOWN, 17 P.W.R. 
19J0, Cr. = 6 Ind. Cas. 624 = 11 Cr. LJ. 387. 
{‘22 C. 131,22W,R. Cr. 23. 30 B. 543. 25 C. 233, 
F.; 45 L-.R 1885, Cr. D.) 11 Cr. L.J. 388 

= 6 Ind. C.'is. 626 = 18 P.W.R. 1910, Cr.] 

1693)—Ss. 110 to 123, 438, 439—8^0 SECU¬ 
RITY FOR GOOD BEHAVIOUR. 6 P.W-R. 1907. 
Cr.=56 P.L.R. 1907. 

<G94)—Ss. 110, 112— Suspected persor.s. —B. 
110 18 not intended to aQord the police a iiieaDs 
of keeping the suspected poraou under detention 
until they are able to work out a case against 
him. A Magistrate should not detain a person 
under that sectiou, unless ho has the necessary 
information upon which he can make the order 

in writing required by s. 112 . King-Emperor 
V. Paimal NaI. 10 A.L.J. 351=17 Ind. Caa. 
571 = 13 Cr. L.J. 827. [R., .30 A. 262 = 12 A. 

L.J. 365 = 23 Ind. Cas. 496=16 Cr. L.J- 2S8.] 

(695) —Ss. 110. 112— Prvcctiditigs under — 
Detenlicn m custody on the mere request of the 
police —Reason to be considend and recorded by 
Magislrate.—k pereon, who, after investigation 
made, has been found net to b.tvo been concern¬ 
ed in any cognizable offtnee and againstwbom 
there is no reasonable complaint or suspicion 
of bis having been so concerned, should at once 
bo released and any further detention of him is 
a detention not warranted by law. A Magis¬ 
trate has DO jurisdiction to act under a. 110, 
Crim. Pro. Code, until bo has such information 
before him as will suflico for his making an order 
in writing setting forth its substance and the 
further particulars required t>y s. 112 of the 
Code. King-Emperob v. Ganesh, 12 A.L. 
J. 836 = 15 Cr. L.J. 696=26 lad. Cas- 144. 

(G96)-Ss. 110.112,113, IVJ—Goodbehaviour 
— Security — Warrant case—Opportunilp to 
bring •witnesses. —In a proceeding under s. 110 
of the Crim. Pro. Code, the accused person must 
have time to bring his witnesses and have their 
evidence recorded. Where the accused had not 
had this opportunity, the order against him 
must be set aside. Kebaqiuddim Sabear v. 
Emperor, 15 Cr. L.J. 353 = 23 Ind. Cas. 721 = 
41 C. 806. 

(697)—Ss. 110 . 112 . 114, 87, 86~-Security 
proceedings — Accused residing outside the 
Court's jurisdiciion-^ Warrant lor arrest of 
accused — Proclavuition and attachment of 
accused’s properly. —In a pcoccoding under 
6. 110 of the Crim. Pro. Code, the Magistrate 
issued (8. 114) a warrant to arrest the accused 
who had already left bis jurisdiction. As the 
warrant was not executed, the Magistrate took 
proceedings under a. 87 and attached the 
moveable and immoveable properties of the 
accused undue s. 88 of the Code. An applica¬ 
tion having been made to cancel the warrant 
and attachment proceedings: Held, that, as 
the accused was no longer living within the 
limits of the Court’s jurisdiction, the war- 
rant, proclamation and attachment issued 
against him were illegal. In re R.amjibai 
WAQHJIBAI, 14 Bom. L.R. 889 = 1 Bom. Cr. 
Cas. 188 = 18 Cr. L.J, 796=17 Ind. Cai. 840. 


Crim. Pro. Code (Act Y of 1898)—confinMcd. 

(698)—Ss. 110, 112,114, 118 { = Crm. Pro. 
Code, 1882, ss. 110, 112 , 114. 118—Detention 
peJtding enquiry. —The accused was tried at 
Meerut for murder and acquitted. He was then 
sent to Delhi, and there committed for trial for 
murder and acquitted. Then, at the request of 
the Magistrate at Meerut, in order that proceed¬ 
ings under s. HO. Crim. Pro. Code, might be 
taken against him. be was sent in custody to 
that Magistrate, and, pending an enquiry by the 
police as to bis character, be was confined in 
in the lock up. Sometime after, a Sub lnj-peotor 
was examined to supply the information requi¬ 
red by s. HO, Crim. Pro. Code, That being 
done, it was ordered that ponding further en¬ 
quiries, the accused should not be released until 
he gave security in two sureties for Rs. 200 
each. SeW that the detention of the accused 
under the circumstances was illegal. EMPRESS 
V. Amir Khan. A.W.N. 1883, 204. [D., A.W. 

N. 1896. 73 ] 

(699) -Ss. 110, 112, 117 and 537—Trial of 
habitual offenders in same enquiry. —A Magis¬ 
trate cannot, under s. 117, ol. 4, deal with two 
or more persons, where they have not assooiat* 
ed with Cbemsolves as habitual offenders, in 
the same enquiry, and be must deal with them, 
in separate enquiries. But if, in the absence of 
any information of their having been asso¬ 
ciated together, be docs try them in the same 
enquiry, this illegality is not oared by s. 537 
of the Coda. PadaN v. KING-EmPEROR, 5 

O. C. 243. 

(700) —5s. no. 112, 190, 191— Trans/er on 
the ground of Magistrate acting on private in- 
formation- —The language of ss. 110, 112 docs 
not place any limit as to the sources from 
which a Magistrate may derive bis information 
regarding the accused, and these seotions are 
not controlled by ss. 190, 19l. Crim. Pro. 
Code. That the Magistrate is acting on private 
information caunot, thoiefore, be a ground for 
applying for the transfer of such proceedings. 
In the matter of the petition of, MITHU KHaN, 
27 A. 172=1 A.L.J. 685-=A.W.N. 1904, 206. 

(701) —Ss. 110, 113, 496— Security for good 
behaviour — Person 5r'./Ngftf before a il/ai/isfrafe 
illegally —Saif— Power to call for bail. —A was 
summoned by the Police and then placed 
before a Magistrate, who called upon A, to 
furnish security under s. 110, Crim. Pro. Code. 
The Magistrate postponed the bearing of the 
case and bound over A in the sum of Rs. 250 foe 
appearance on the next date. A was not 
arrested by the Police on a warrant. A applied 
to the High Court for the setting aside of the 
proceedings, on the ground that the procedure 
laid down in the Crim. Pro. Code for action 
under e. 110 was not followed. Held, (1) that, 
whether A was brought before the Magistrate 
legally, or illegally and whether he was under 
arrest or not, the Magistrate was justified in 
treating A as a person present in Court, and the 
Magistrate must be taken to have acted under 
B, 113 of the Code. (2) That, under the oir- 
oumstanoes of the case, the Magistrate hsA the- 
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power to require b^il from A. EmPKKOR v. 
GULAM Husain. 12 Cr. L.J. 533»12 lad. Cae. 
801. (6N.VV.P. 366, F.) 

(702) — S$, 110, 117— Security for good be- 
Aatiour —Nature of evidence* —The legieUtuco 
ioteoded to leave Magistrates a very wide dis* 
otetiou ic rolatiou to iho admiasion of ovideuco 
as to general repute or ''otherwise'* as described 
in s. 117 of the Grim. Pro. Code. The word 
*' otherwise *' should be read as meaniDg some- 
thing ejUsdem generis with the particular or 
partioulacs alleged above it. £MP£UOR v. 
EaLLU MaL. a W.N. 1901. ilO. 

(703) —Ss. 110, 117,—/?u»;our— Not evidence 
of general repute. —Rumours that a mau is of a 
bad obaractor is oot evidence o! geoerai topute. 
Whore the evidence for thodcleoce to the edect 
that the accused is a man of good character is 
as weigbtly as. or weightier than, the ovidouce 
(or the prosecutiou, it could aot be held as 
proved that the accused is by general repute a 
bad obaracter. KAJENUUA PH.VSAD 6AB1 v. 
KlNa-EMPEROR^ 5 A.L J. 611. [A., lO a.L J. 
383 = 13 Gr.L.J- 772=17 lud. Gas. 401.] 

(701)—Ss. 110. 117—SecurUi, for good beha¬ 
viour —Evidence of cases in which acettstd sus* 
pected—Not evidence of general repiUe. —Evi* 
dence of cases in which the applicant is suspect¬ 
ed is uot evidence of general repute within the 
meaaiDgofs. UT. Grim. ProXode. Where the 
evidence is equally balauced tu a case under 
8 . 110» DO order requiring security should be 
made. RaHAM ALt v. KlNG^EMPKUOR. It A. 
L.J. 461 = 14 Cc.L J. 407=20 lod. Cas. 231. 

(704-a)—Bs. 110 and 117—See MaoisthaTB, 
Duty op, 2 l.b.r. 166. 

(705) —Ss. 110, 117, 118, 406—See BUR. 

ACT I OP 1899, 6. 17, 3 L.B.R. 21 = ‘iCt.L.J. 
378, 

(706) —Bs. 110,117, 191—See SECURITY FOR 
GOOD BEHAVIOUR, 29 0. 392 = 6 C.W.N, 595. 

(707) —Ss. 110, 117 (1, 2 and (3), 526 (8)—See 
SECURITY FOR GOOD BEHAVIOUR, 19 A. 291 
= A.W,N. 1897, 62. 

(708) —Sfl. 110, 117, pam. 2. 25Wo 256aad 
5 . 540.—In a case Uuder 8. 110, where the 
evidence (or the defence is equally good with 
that for the prosecution, the accused are 
entitled to an acquittal. Under para. 2 of 8. 117 
a ease under a. llO is to be conducted as if it 
were a warrant oase^ and the procedure to be 
observed in tbe trial of warrant cases is laid 
down in as. 251 to 35C. According to the said 
sections, an accused cannot be called upon to 
enter on his defence until the proaeoution closes 
its OASO. No further evidence can be admitted 
against the accused except under s. 540, for 
which there must be valid reasons which must 
be recorded. GangA SINGH v. KING-EM- 
F&aOB, 10 A.L <1.888 = 17 lod, Gae. 404=13 
Or. L.J, 772. 

(709) —Se. 110, 117 (2), Applicability of 
A. 966 to pfocitdings under $. 110.—Under 


Grim. Pro, Code (Aot Y of 1868)— contviued. 

s, 117 (2), of tbeCrim. Pro, Code, tbo Magis- 
trato’a inquiry in cases of security (or good 
behaviour must conform to tbo procedure 
prescribed in warrant cases and, tboroforc, s. 256 
13 applicable to such proceedings. Tbo record 
should show wbotbor iLo accused wished to 
cross-examine an> of tbo witnosos (or tbo prose* 
oution already oxaminuJ, and should, if he 
wishes, be allowed to cross-oxamioo them. 
Emperor V. Lansha, i2Cr. L.J. 89 = 9 Ind. 
Cas. 468. 

(7)0)—Ss. 110, 117 (4)— Security for good 
behaviour—Bad repute - Nature of evidence — 
Duty of Court — Evidence, value of —Sfnfcwenfs 
of accused*s caste-feltotcs and mighbours-Dis- 
cretion of District Magistrate^Ileihsion—Power 
of High Court to interfere. —Where a case 
under s. 110 of the Crim. Pro. Code, is sought 
to be established upon evidence of b.ad repute, 
the Court may reasonably bo required to take 
into considoratioo, tbo value and weight of tbe 
evidence as to repute tendered on behalf of the 
prosecution as compared wilh tho evidence of 
ibc defence. Where tbe witnesses for tbe pro- 
scciUioD were examined in three batches on 
three different dates and the evidence of the 
witnesses ox<%mined on tbo Grst two dates was of 
little help to the prosecutioo, tbo evidence of 
the witnesses cxamioed on tbe last date is open 
to suspicion and should be received with great 
caution as against the accused. The ovidenoo 
of accused's casto-fcllowH, relatives and neigh* 
hours i^, from ooe point of view, tho best sort 
of evideccG available in connection with an 
inquiry into general repute. Such evidence 
should not always be ewept aside on tbo ground 
that a mail's cast fellows and relatives are bound 
in such perceeding to perjure tbemselvc*s on his 
behalf. Subject to the enforcement of certain 
general principles u8 to wbat should or should 
not be regaraed as satisfactory evidence of ill- 
reputo, each case under s. 110 must noccsBarily 
be troated on its own merits Alihough tbe 
High Court is generaDy reluctant to interfere 
with the wide discrotion, conferred by tbe pro* 
visions of cb. VIII of tbo Crim. Pro, Code, on 
the District Magistrate, who is responsible for 
tbe peace and order of bis district, yet tbe High 
Court always maiutaiDQ a general power of 
revision in such oases, in order to oosure that 
these provisions are not made engines of oppres* 
sion or instrumentd for tbo gratihoation of pri¬ 
vate grudges. (5 0*C. 203, 9 O.C. 69, 3 Cr, 
L.J. 200, 10 O.C. 132, eCr.LJ. 97, 10 0.0, 
166, 6 Cr. L.J. 956, R.) Where all that was 
proved agaiost tbe accused was that they had 
ooDtraoted a disreputable sort of friendship with 
certain Pasis for tbe reason that some of the 
accused bad immoral relations with some of 
tbe women belooging to tbe gang of Pasis, but 
there was notbiog to show that any of tbe 
accused had ever been convicted for any crimi* 
naloSenoe and most of the accused were pereons 
of advanced stage : Held, that there was do 
BUffioient ground to bind the accused under 
8.110, Grim. Pro. Code. GUR BakHSH SINGH 
V, E&IPEROR, 12 Gf. L.J. 542 = 12 lod. Cai, 
818. 
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(711) -Ss. 110, liy— Enquiry as to sufficiency 

of surety. Oy whom to be »>iade.—Where a person 
called upon to lurnisb security under 6. 118 
ofTors the security demanded, the Magistrate 
who has passed the order is not competent to 
delogale to another officer the decision of the 
suflicicncy of the security, and to act upon bis 
report. EMPEROB v. Tota, 25 A. 272aA W. 
N. 1903, 36 (A-W.N, 1898, 154, F.) [E.. 

27 A 293= 1 A L.J. 601 = A.W.N 1904, 231. 
5 Cr. L-J. 148= 14 P.L.R. 1907 = 18 P.R. 190G, 
Cr =5 P.W.R. 1907. 10 Cr, L.J. 225 = 2 S. 
L.R. 11.] 

(712) —Ss. 110, 118— Deleqalion of functions, 

to subordinate officer to enquire into sufr'iciency 
of security. —A Magistrate, who has passed an 
order uuder s. 118. requiring from a person 
security for good behaviour, cannot delegate 
bis functions to a subordinate to enquire into 
the sufficieucy or otbertvise of the security 
tendered and decide tbo questiou in the report 
of tbo subordinate. The Magistrate, who passed 
tbo order, should bimself make the enquiry 
and pass a decision as to the sufficiency or 
otherwise of tbe security nSered. EmI’EROR 
V. Balwant, 27 A. 293 = 1 A.L.J. 601 = A,W. 
N. 1904. 231. (A.W.N. 1898. 154, 25 A. 272, 

J’.) rF.,37 C. 91 = 14 C.W.N. 49=11 Cr. L. 
J. 23 = 6 Ind. Cas. 29. 12 A.L.J. 1004. 5 Ct.L. 
J. 148 = 14 P.L.R 1907=18 P.R. 1906Cr.= 

5 P W.R. 1907, Cr. = 14 P.L.R. 1907; R., 10 
Cr L.J. 225 = 2 b.L.R. 11. Cr.] 

(713) —-Ss. 110, 118—-Euidence necessary.-^ 
Tbo law requites that there should be evi¬ 
dence forthcoming, before any man can be 
called upon to furnish security for good 
hebavinur, and that evidence must establish 
one or more points set out ins. 110. When 
tbe evidence against certain persona consisted 
mainly of the fact that they were Mewatis of 
a particular place and that tbe Mewatis of 
that place were looked upon generally and col¬ 
lectively by the other inhabitants of tbe neigh¬ 
bourhood as bad obaiacters and dangerous 
persons, held, that such evidence was not 
enough to support an order under s. 118, in tbe 
absence of specific evidence against each of tbe 
accused individually. HURMat Khan v. 
Kino E&iI'EUOB, 2 A.L.J. 174= A.W.N. 1905, 
41. 

(714) —Ss- 110 and 118—Securi/y for good 

behaviour—Successive orders, without giving 
sufficient locus penitentise— Legality-—- The 
petitioner who bad undergone one year’s impri¬ 
sonment on failure to turnisb security was, 
about 15 months after bis release, again 
ordered to furnii’b security to be of good behavi¬ 
our for one year. Held, that tbe order should be 
set aside as the petitioner had not had a suffi¬ 
cient locus fjenilentici:; and the evil repuiation, 
which be had before, permeated tbe evidence of 
many of tbe witnesses. JUNAB ALl v. Eu- 
PEROB. 31 C. 783 = 8 C.W.N, 909. [R., 16 

O.L.J. 467 = 17 C.W.N. 238 = 14 Cr.L,J.6 = 18 
Ind. Cas. 149.] 

(716)—Ss. 110, 118 —Sm HABITDAI, OF¬ 
FENDER, 11 O.W.N. 789=6 Or.L.J. 1. 


Crlm. Pro. Code (Act V of 1898)— conftnued. i 

(716)—Ss. 110, 118 and 437— Discharge'— 
Further inquiry —“ Accused person.” —A person 
against whom proceedings under oh. VIII 
of tbe Crim Pro. Code, ate being taken is an 
“ accused person ” within the meaning of tbe 
s, 437 of tbe Code. A person against whom 
proceedings aie taken under s. llO of the Crim. 
Pro. Code, may be considered to be in tbe posi¬ 
tion of an accused from tbe time that be 
appears before tbe Court till the conclusion of 
the proceedings, and. if not called upon to 
furnish security, be may be regarded as dis¬ 
charged. If his evidence has been called for 
and taken as sufficient to justify tbe Magis¬ 
trate in declining to take security, bemuststill 
be regarded as discharged, and not as "acquit¬ 
ted." It is not desirable that the Distriot 
Magistrate should exorcise tbe power of revision 
arbitrarily or batsbly in such cases, except 
under tbo safeguards provided by s. 437. If 
further evidence is fortfacoming, it may just as 
well bo taken and considered in tbe same pro¬ 
ceedings, instead of waiting until further in¬ 
formation is bad. Tbio constitutes tbe "further 
inquiry " contemplated by that section, and a 
necessary ingredient is that (resb evidence is 
fotibcoming on the part of tbe prosecution. 
That another Magistrate should hear and 
decide the matter on tbe same erideooe is not 
what is contemplated. ManNa v. EMPEROR, 
20 P.L.R. 1904 = 24 P.R. 1903, Cr. (27 C. 662. 
Diss.; 21 A 107, 16 B. 661, F.) 

(717) —Ss. 110, 120, 123—Security—DeUntion 
of accused in jail subsequent to expiry of period 
of security—Date of expiry to be mentioned in 
bond—Making each surely liable for whole 
penalty. —A Magistrate bas no power to keep a 
man in jail beyond the period for which security 
was ordered. It is a serious mistake in tbe bond 
to make each of the sureties liable for tbe full 
penalty of tbe bond. When tbe bond is not exe¬ 
cuted till after the date ou which the period for 
which security is required commences, itsbould 
state plainly the date on which tbe period 
expires. EMPEROR v. NOA Po SIN, 13 Cr. L. 

J. 62 = 13 Ind Caa. 398 = 4 Bur. L.T. 270. (U. 
B.R. 1897—1901. Vol. I, 119. R.) 

(718) — Ss. 110, 121, 514— Forfeiture of secu¬ 
rity bond in a separate proceeding when not 
allowed. — Held, that, if a Criminal Court, 
knowing that tbe person charged before it is 
under security to be of good behaviour, in sen¬ 
tencing that person in tbe case before it, makes 
no reference to any coufiscation of that security 
and takes no steps towards its confiscatiou. it is 
not oompetoot for that Court or any other Court 
in a subsequent and separate proceeding to 
take such steps. BEGA SINQH v. CROWN, 6 F. 
W.R. 19lS = Cr =9S P.L.R. 1915 = 16 Cr.L. 

J. 194 = 27 Ind. Cas. 754. (13 P.R. 1913, Cr.= 

7 P.W.R. 1913, F.B., F.) 

(719) —Ss 110,121, 514—See SEOURlTrFOB 
GOOD BEHAVIOUR. 21 A. 86 = A.W,N. 1898, 
162. 

(720) —Ss. 110,122—Rfl/ttsalfo accept surety, 
grounds /or,—A Magistrate cannot refuse to 
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aooept a surety on the ground that he is unfit 
to cootro] the par<y ordered to furnish security, 
or on the ground that he is not resident in the 
same village. The question in such cases is 
not whether or not a surety can supervise a 
person for whom be stands surety, but whether 
he is a persou of euffioient means to warrant 
his being accepted. RAM PerSHAD v. KING- 
Emperor, 8 C.W.N. 593 (4 O W N. 707. 

Appr.) [F.,37C. 446«U CAVN. 660*11 
Or. L.J. 392 = 6 Ind. Gas 668 ; fl . 35 C, 400 = 8 
C.LJ. 243=13 G.W.N. 80 = 8 Cr. L.J. 383 = 
4 lod. Cas. 660, 7 Cr. L J. 323= 12 C.W.N. 4G3, 
6 0.C. 199. I S L R. 46, Cr.»8 Cr. L.J. 166; 
Covwienied, 41 C. 764=15 Cr.LJ. 169 = 22 
Ind. Cas. 745.] 

(721) —Ss. 110, 122 — necessity of 
judicial enquiry before rejectinq-^-SaxetiQs oQercd 
should not be refused except after judicial en¬ 
quiry under s. 122 by the Magistrate who bas 
made the order under s. 110. AKH.AR ALl 

Mahomed v. Kino-Emperor, 19 C W.N. 
220 = 16 Cr. L.J. 327»28 lad. Cas. 663. 

(722) —'Ss. 110, 122, 123—Bond for security for 
good behaviourParticulars Co be stated in the 
order requiring the bo7i<i—Grounds for re;ecf«*»f 7 
sureties—Relationship - ^osuch ground^Ordcr 
specifying a term more than a year—Detention 
of accused—Reference to Sessions Courts Neces^ 
sitp of—Object of proceedxytgs unacr s. llO — 
Summary rejection of peiition—Wlun not to be 
made,—Til was ordered by a Magistrate of the 
let Class to give a bond under a. HO, Ciiin. 
Pro. Code, to be of good behaviour for 3 vears 
for Re. 1,000 with four sureties* M oSered 
four pt^rsons an hie sureties of whom iwo were 
rejected as being his relatives ; one as being a 
mere boy and the remHiniog one as being a bad 
ohacaoter. Held that particulars as to whether 
each and all are liable forRs. 1,000 on occasion 
arising, or Rs. 1,000 between tbom, should have 
been stated in the order so as to prevent mis¬ 
understanding later. Mere relatinnFbip is no 
reason for refusing a surety. On the other 
hand, a relation is more hkcly than any other 
person to have iofluence over a mao and to be 
able to keep an eye on him, in sbori . relation* 
ship is a recommendation (25 A. 131, Apfrj A 
Magistrate should, before rejeoting a surety, 
himself enquire inro the matters alleged 
against him. and not delrgnte such an enquiry 
to any one. (16 P.R. 1906, Cr., R.)Tbe object of 
the law as to security for good behaviour is not 
to fill the jails with bad obaractere, but to bring 
reasonable pressure to boar oa such pt rs'^ns to 
respect the law (28 P.R. 1901. Or., i?.). Where 
the order for security specifies a term exceed* 
ing one year during which accused is to be of 
good behaviour, the Magistrate in ordering the 
detention of the accused should, under s. 123i 
refer the case to the Seestoos Court. The Dis* 
triot Magistrate should not summarily reject a 
petition which was explioit enough merely 
because it did not contain just the particulars 
he wanted* MAHALA v. OEOWH, 6 P.B. 1914. 
Cf. = 142PX*B. 1914. 


Crim. Pro. Code (Act V of 1898) —continued, 

(723) —99. no. 122,123, sub-s. 3, 367 and 424 
—See SECURITY FOR GOOD BFHAVIOUB, 14 
C.W.N. 49 = 37 C. 91 = 5 Ind- Cas. 29. 

(724) — Ss. 110, 123—Imprisonmentm default 
of security —Period of imprtsoyiment. —It is not 
proper for a Court to order the dotentioo of a 
person bound over under s. 123 for a period 
than that for which he is C'illcd uooa to givo 
Bocurily. KlNO-EMPEROB v. KMUM-UD DIN 
Beg, 23 A. 422= A.W.N. 1901, 114. 

(725) —Ss. 110, 123 —See SESSIONS JUDGE^ 
JURISDICTION OP. 27 C. C50. 

(726) —S^. no. 123, 3i0—nclerencc fo Ses¬ 

sions Judge under s. 123— Xolicf, —A person 
against whom proceedings are taken under 
s I lO, or 123 IS an accused person and bas tbo 
right to be bi’ard by a pleader. Such a right 
cannot be exercised by him unless a date is fixed 
for tbo beariug and notice of such date is given. 
EMPEROR V. GiRAND. 29 A. 379 = A.W.M. 
1903, 79. (23 C. 493. 27 C, 656. F, ; A W.N. 

1898. 60. 2i A. 107. R.) 

i727)—Ss. no, 123, 340—Sec SFXUiUTY FOR 
GOOD BEHAVIOUR, 27 C 650. 

(72R)—Ss. no and \23, els 2 it: 3—District 
Magistrate calling for sreufity iinder s 110 — 
Failure to furnish same—Sentence of imprison- 
meni by District Magistrate su6;ecf to conjirma^ 
tion by Sessions Judge— Confirmation by latter 
—Legality — Proper procedure undir s. I23i 
els. 2 cC 3—Gist of s. 123, cZs. 2 cC 3 ^Reference 
under s. 123 —Duty of Sissions Judge to iceigh 
evidence, —Where, on failure to furninh seounty 
by a person called upon by i hcDistrict Magistrate 
to execute a bond under s. ilO for three yearsi 
the Magistrate aentonced him to three years* 
rigorous imprisonment subject to confirmation 
by tbo Sessions Judge, and whore the latter 
simply confirmed the Disirict Magistrate’s sen¬ 
tence. held, that tbo Magistrate's procedure was 
not aocordiog to s. 123. sub-5. (2) & (3), Cr. P. 
C.. and that bo bad no authority to pass the 
order whiob he did The gist of s. 123. eub-ss* 
2 d: 3. is that the Magistrate commits tbo per- 
S 0 D» from whom security has been demanded, 
to prison and sends the proceedings to the 
Sessions Judge for disposal as he thinks fit. 
There is notbiog io the section about the Magis¬ 
trate’s order being confirmed. It is the duty of 
a Sessions Judge, in a reference under s. 123, 
Crim. Pro. Code« to ooneider the evidence and 
pa9s an order after doing so He should not* 
as a matter of course and without regard to the 
evidence, send the person to prison. NANKU 
alias Muhammad Din v. The Crown. 29 
P R. 1010, Cr. = 196 P.L R. 1910 = 8 lod. Cas. 
386 = 11 Cr. L.J 637. 

(729j— Ss, 110 and 125— Security for good 
behaviour—Acceptance of security bond by sub¬ 
ordinate Magistrate - Subsequent cancellation of 
the same by the Disirict Magistrate—Jurisdic¬ 
tion, —Where, oo receiving a police-report that 
the surety-bond (which bad been furnished by 
a person bound over to be of good behaviour and 
accepted by the Magistrate) was uosatisfactory 
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tbo District Magistrate cancelled such security 
under p. 125 and made au order requiring fresh 
security, and directing imprisonment, iu de¬ 
fault. for the remainder of the term. hfUi, that 
the ^^agiBt^ato bad no jurisdiction to make such 
an order. PANCHOO GazI v. Emperor, 29 
C. 455 = 6 C.W.N. 291. 

;730i—Ss. no. 192, 530—See Magistrate, 
JURISDICTION OF—General Jurisdiction, 
Eat. Un. Cr. C. 839 = Cr. Eg. 6 of 189G. 

(731)—Ss- no. 40G— of lower ftjjpel- 
late Court very sketchy—Evidencenot examined 
or weighed carefully—Righ Cou)t's power to 
interfere on merits —Eetision— Practice — Repu¬ 
tation — Evidence— Atimissibilily.— 'The High 
Court will not ordinarily interfere on merits 
with proceedings under s. 110. Grim. Pro. Code, 
provided that the Court hearing the appeal 
under s. 406 shows in its judgment that it has 
really, and not merely nominally, considered 
the evidence on the record. Where the judg¬ 
ment of a District Magistrate, deciding in 
appeal a case under s. 110 of the Code, is very 
short and docs not show that tbo evidence was 
all examined and carefully weighed, the High 
Court will interfere on merits in revision. In 
a proceeding under s. HO of the Crim. Pro. 
Code, a list of crimes in which the accused was 
suspected by a Police officer is inadmissible in 
evidence to establish the reputation of the 
accused. B.abu PERSHAD v. EMPEROR, 13 
Cr. L.J. 9«13 lad. Gas. 102. (6 a.L.J. 487, 
2 Ind. Gas. 225. 9 Cr. L.J. 598. R.) 

17321—Ss. 110. iSl^ Discharge by a First 
Class Magistrate of a person asked to furnish 
security—Power of District Magistrate to ins(»- 
tute fresh proceedings.—SVhete a Magistrate of 
the First Class disobarges a person oslled upon 
to furnish security for good behaviour, it is 
oompetent to the District Magistrate, after 
looking through the record, to institute fresh 
proceedings upon the same facts. EINO'Em- 
PEROR V. PAYAZ-UD DIN. 24 A. 148aA.W.N. 
1901, 206. [F.. 36 B. 401*1 Bom. Cr. Cas. 

49 = 13 Bom. L.R. 505 = 12 Cr. L.J. 430 = 11 
Ind. Cas. 614 ! H.. 36 A 147 = 12 A.L J. 167 = 
15 Cr.L J. 39 = 22 Ind. Cas. 183, 36 M. 315 
= 14 Cr. L.J. 659 = 21 Ind. Cas. 159 ] 

(738)—Ss. 110. 437— Further inquiry in a 
case under s- 110—Nature of proceedings under 
s, 110.—The further inquiry which can be 
ordered under s. 437 is into a complaint which 
has bean dismissed, or into the case of an ac¬ 
cused person who has been discharged. Pro¬ 
ceedings under s. 110 cannot be regarded as a 
case in which any accused person has been 
discharged, for the terms “ accused person” and 
“ discharged ” in s. 437 refer to a person accus¬ 
ed of an offence, who has been discharged of 
that offence within the terms of Ch. XIX of the 
Code. IMAM MaNDAL V. EMPRESS. 6 C.W.N. 
168. 

(734)—Ss. 110. 437—See SECURITY FOR 
GOOD BEHAVIOUR, 27 0. 662. 


Grim. Pro. Code (Act Y of 1898)—conltritted. 

(735) —Ss. 110, 439—Bad livelihood—Security 
for — Proof. — Held, that the following circum¬ 
stances are not sufficient for placing a person 
on security under s. 110 of Acr V of 1898, 
specially where these circumstances are shown 
to have occurred about a year after dismissal of 
his complaint of bribe taking against two Police 
Sub-Inspectors of tbe lllaqa in which he lives ; 
—(1) Two unsuccessful searches of his bouse. 
(2) His having been seen in the company of 
some suspected persons, none of whom has 
even been convicted of theft. (3) Allegations of 
tome Su/edp/joses and hamhardars to tbe effect 
that people of their villages know him to be a 
budrnash, while no complainant has ever sus¬ 
pected him in a theft case. SaMANDA v. 
Crown, 20 P.W.R. 1912, Cr.= 15 Ind. Cae. 
966 = 13 Cr.L.J. 550. 

(736) —Ss. no And 439—See SECURITY FOB 
GOOD BEHAVIOUR, 23 P.L.R. 1907. 

(737) —8s. IJO and 498—See SECURITY FOR 
GOOD BEHAVIOUR, 4 N.W.P. 117. 

(738) —Ss. 110, 514—Conviction under $. 323, 
J.P.C.—Forfeiture of bond under s. 110, Crttn. 
Pro. Code — Proper amount of forfeiture—Lia¬ 
bility of sureties. —On 14-10-1912, one F was 
put on Rs. 1,000 security for a year undets. 110, 
Crim. Pro. Code, as a reputed thief and burglar. 
Sand B were his sureties. On 25-61913, F 
was convicted under s. 323, I.P.O., for having 
taken a minor part in an affair in which tbe 
real offenders were two men who escaped ; and 
this was treated by tbe Magistrate as an offence 
justifying the conffscation of Rs, 250 security 
money from F and his sureties jointly. On 
revision, held, that under tbo circumstances, 
there was no real ground for dealing with the 
sureties and the forfeiture must be set aside in 
respect of the sureties. Held .also, that the 
sum to be paid by F out of bis security money 
should be reduced from Rs. 250 to Rs. 50. in 
view of the fact that be bad been already 
punished for his actual offence. Fatta v. 
CROWN, 6 P.R, 1915, Cr.= 16 Cr, L.J. 287 = 28 
Ind. Cae. 335. 

(739) —Ss. 110, 514—Burma Gambling Act 
{I of 1899)—Securjij, for good behaviour —Siwjfe 
penalty—Forfeiture of bond—Liability of sure¬ 
ties — When surety to be called upon to pay— 
Effect Of forfeiture of bond — Rc-commiital to jail 
after forfeiture is illegal.—A bond executed 
under the provision.s of s. 17, Gambling Act, 
read with s- 110, Code of Criminal Procedure, 
is a bond with a single penalty. A Magistrate 
directing the payment of money due thereon 
may remit any portion of tbe full amount 
under s. 514 (5) Code of Criminal Procedure. 
But such a remission is olearly an extinction 
of the liability of the parties to it for the 
amount remitted. Once the bond is forfeited, 
there is an end of it. Ordinarily, the sureties 
should be called upon to make good tbe amount 
which the Magistrate orders to be forfeited if it 
is not paid by tbe principal, and tbe usual 
practice should be to require the principal and 
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sureties together to pay tba amount to bo for* 
(eited. A bond, after it is forfeited nr the 
penalty under it has been oxaoted, ceases to 
remaiu iu force. A person against whom an 
order had been made under s. 110, Grim. Pro. 
Code, cannot be recommitted to jail upon tbo 
forfeiture of his bond, except by fresh proceed* 
iDgs being taken against him. EMPEKOU v. 
IGNATIO Rbis. U Cr.L.J. 430=^20 lad. Cas. 
414 = U.B.R 1913. l8t Qr.. 1S9. 

(7401—Ss. 110, 614 ^See 8KCURJTY FOU 
GOOD BEHAVIOUR. A.W.N. 1906. 13*3 Cr.L* 
J. 91. 

(741) -SSi 110, 5i6^Transfer-•Magistrate's 
dut7j to call tviine^Si's^Practice-^Expenses of 
witness to be realized before issuing summons,— 
The Magistrate trying a case is bound by law 
to bear those witnesses only whose list is sent 
up by the police along with tbo case, and, as 
soOQ as tbo witoG^-scs produced in support of 
the case bave been heard, tbo Magistrate is 
then to ascertain the names of the porsoos likely 
to be acquaicted with the facts of the case and 
shall summon to give cvidonco before htm^ielf 
only such of ihem he thinks nccesvary. He 
is not bound by law to, and should not, save in 
very exceptional cases, call the other witnesses 
that tbo police or any one ^lee may from nme 
to timo choose to produce. 3eld further that, 
when a Magistrate is of opinion that expenses 
for catling witne^se-s should bo charged frvom 
parties, he should rcah^se the expenses before 
issuing the summons. GOVIND v. 

King-EMFEBOU. 12 A.L.J. 262*t5Cr.L J, 
383*23 lad. Gas. 731. 


(742)—Ss. HO. 526—Trons^er o/cose—Juris* 
dicfion of Eigh Court.^iJeld, that a High 
Court is not competent under s. 526, Code of 
Orimiaal Procedure, to pass order of transfer of 
prooeediogs under e. 110 of the Code. ARMED 
Bakhsh V. Kino-Emperor of India, 134 P 
L.R. t9L4«lSCr.L.J. 563*24 lod. Gas 971. 
(16 A. 366, 4 P.R. 1896. Cr., 42 P.R. 1905, 
Or *131 PL.R. 1905, 6 P.R, 1911, Cr. * 
153 P.L.R, 1911, 26 B. 179, 28 C. 709, 13 P.R. 
1885, Cr.. 16 C. 78l (787j, F.\ 26 M. 188, 2 
O.L.J, 614, 84 A 533; Dies.: 1 P.R. 1913, Cr. 
*139 P.L.R. 1913, D.) 

(748)—Ss. 110 and 626—See SECURITY FOB 
GOOD BEHAVIOUR, A.W.N. 1907. 268*30 A. 
47*7 Cr. L J. 214, 16 A. 9= A.W.N. 1993. 183. 


(744) 5s. no, 626 (8)—Securifi/ for goc 
behamour Transfer of case—Adjournjnent < 
criminal ease.-Held. that, under s. 526 (8 
Onm. rro. Code, a Magistrate is porfootly con 
petont to ho»r »nd record all the evidence fc 
the proaacutioD, i( be ooDsidered that tl 
grounds whioh were eet forth as reasons fc 
transfer wore insumoient and onlikely to k 
acceded to by a Superior Court. Bub when th 
evidence for the proseoulioo has been eompletec 
It 18 the bounden duty of the Magistrate unde 
the law to allow a fait and reasonable oppoi 
tunity to the acoused to apply for a transle. 
before calling upon him for his defence It i 


Crlni. Pro, Code (Act Y of 1898)—confinwe^/. 

for the euporior Court, and not for tbo Magis¬ 
trate himscif, to dccido whether the grouoda 
set forth for a transfer wore good or not. Wbero 
no such opportunity wa^ aSorded and the person 
proocoded against under s. 110, Critn. Pro. 
Code, was required to furnish security fnr good 
behaviour, the Chief Court on revision quashed 
the proceedings as void. {' 2 \ l\r.. U. lllOl, F. ; 
31 C. 715, 33 C. 1183, 19 M. 375, 6 C W.N. 
719, /?.) The Chief Court drew the attcntiou of 
the otficers trying cases for :security under s 110 
of ibe Code to the cases ccporied in. Baggu 
Mal V. KING-EMFRROROF INDI V, 234 P L.R, 
1912*17 Ind. Cas 58*13 Cr. L.J 746*42 P, 
W.R. 19t2.Cr. = l P.R. 1913, Cr. UO V.ll 1899, 

27 P.R 1903, Cr. if.) [D., 5 P.R. 19U, Cr.= 
154 P.L.R. 1914.] 

{744-rt)—5. 110, cls» (rt) (f) — What is 

meafti bg evidence, of general reputaiioyi^Valuc 
of evidence of Police officials and Ward head¬ 
men ^Sureties need not be layidholdcrs. — Held^ 
that no order for security can stand whoa it is 
based on a charge not communicated to the 
appheart. //rfcf that evidence of general repute 
must be evidence given by re.^pectablo persons 
who are acquainted with the person on trial, 
who live in the same neighbourhood and are 
aware of his reputation ;mere cvideocoof suspi¬ 
cion that the applicant committed certain acts 
is not genorilly of any value, and espeoially eo 
when given by personal responsible foe the 
maintenance of order. //cWthat, though s. 110 
provides for proceedings being taken against a 
person whom the police looks upon as a clever 
ecoQodre) and yet are unable to convict him of 
any particular ofleoco and therefore desire to 
bavo him locked up. cbo^eccion does not provide 
for an order being made without reasonable 
grounds. Held that the order requiring sureties 
to bo respectable holders of landed property 
was an improper order framed with the express 
intention of preventiog the applicant from 
furnisbiog security. Magistrates should see 
that sureties are such persons as are in a position 
to influence the applicant and are likely to be 
able to restrain him. NOA Hbin v, KING- 
Emperor, 8 Bur. L.T 53. 

17451—S. 110 [d)—Forged docutnenfj—06- 
faintng decrees by means of—Neither cheating 
nor extortion —^ppftca5iiif.v of s, 110 (d) to such 
cases--Joint trinl—Association of two persons in 
the saffte offence -Proof of. —The obtaining of 
decrees by means of forged documents is neither 
cheating nor extortion as defined in the Penal 
Code. S« 110, Crim* Pro Code, does not apply 
to the case of a habitual forger having the 
reputation of bringiog false claims upon forged 
ODtrius in account books. (25 P R. 1884, Cr. 

28 P.Bs 1900, Cr, R*) Two persons cannot be 
tried together unless their association in the 
same offences was made out, CROWN v, CHUNI. 
21 P.R. 1914, Cr. 

(746) —S. 110, cl. {d^—8ee Joinder of 
CHARGES—General, ll C.W.N. 789*6 Cr. 
L.J. 1. 

(747) —S. 110 (e)—Zemindar, when may be 
bound down for the oppressive acts of the naib-^ 
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Private fipile wreaked through publicprosecution. 
—On^ncc^: involving a broach of the peace mean 
offor.ccs of which breach of the peace \s an in¬ 
gredient, and persoQs cannot be bound down 
utder 8. llO, cl (e) of the Grim. Pro. Code, 
unlej-s they are found to have habitually cooi' 
milted, attempted to commit or abetted tbo 
commitment of such offences. Where it was 
found that tbe naib of two co-sharer zemindars, 
who were brothers, had led several riots ii» tbeic 
interest and bad boon convicted in ‘Several c\ses 
and that certain lathi'U were always employed 
to help their cau^e : HrW—That one of them 
who was a Mtikhlear practising and residing 
elsewhere and who was not shown to have been 
implicated io the nets should not have been 
bound down, but tlic oth^r who resided at tbo 
place, aod wbo^c complicity was established by 
the evidence was righilv bound down. (31 C. 
419, 30 C 36n, R.) Th. prosecution in this 
case being found to have been supported by 
persons more or loss interested in tbe downfall 
and humiliatioD of accused : field,per Chatter^ 
jee, J. —It is notorious that accusations under 
this section are constantly made with the object 
of blackening an enemy's character and of satis¬ 
fying feelings of spite and hatred, and a Magie* 
trate cannot be too cautious id making sure 
that proving intended for securing tbe peace oi 
the comniuniiy arc not utili.sed for wreaking 
private vengeance under the aegis of a Crown 
prosecution. KALI PRASaNNA BASU ROY 
ClIOUDUY V. KMPEROfl, IS C.W.N. 366»38 
C. 1S6»9 Ind. Gas. 916 = 12 Cr. L J. 164» 

(748) —Ss. 110 (^), 117 —Securifw for good 

behnviour~^When to be ordered —Evidence of 
geyieral repute — Admissibility. —Where a person 
ie solely charged undf^r b. HO, oL */), evidence 
of general repute is not admissible, as a provi-^ 
sion of law which is an exception to tbe general i 
rules of evidence must be only applied to the 
cases to which it ia confined by the Legislature. | 
Such evidence is only admissible under a. 117 
to prove that a person Is a habitual offender. ^ 
under s. 110, but not to prove a charge under 
s. 110, cl. (/) of being a desperate and danger- 
ous character. In re MUTHU PiLLAI, 8 M.L.T* 
347 = 8 Ind. Css. 493*11 Cr L J. 663. (95 A. 

273,29 0. 779. 11 C W.N. 789, 2?.; 13 C.W,N. 
247. D.) 

(749) —6s. llO, ci. (/), 111—Certain conduct 
held insufficient to justify dimandmg of seen- 
rity— Evidence of repute—Evidence of repute 
is not admissible in oasc'^ coming under cl. (/), 

8. 110, Grim- Pro. Code. Where the impu¬ 
tations were that tbo petitioners had, from ^ 
some time past, made themselves very objec- ' 
tionable in the neighbourhood and that they j 
bad been annoying the villagers in various 
ways, by kicking at their doors at nights or 
throwing brickbats on tbe roof and annoying 
respeotable women, ketd^ that these imputa- 
tious, even if proved, do not constitute conduct 
60 as to render tbe petitioners liable to give 
security lor good behaviour by reason of their 
being so desperate and dangerous as to render 
their being at large without security hazardous 


CriiD. Pro, Code (Act V of 1898)—continued. 

to the community. AKHOY Kumar CHATTER- 
JEB PUNCHANUNBaGIS v. QUEEN-EMPRESS, 
5C.W.N.249. [F.. 11 C.W.N, 789, 9 0,0.69 

«3Cr. L.J. 290; ExvL. 4 lod, Gas. 10 = 10Cr. 
L.J. 460*13 C.W.N; 244.] 

(750)—S. Ill—See Nos. 692j 693, supra. 

j-S 112 (=1882. 8. 112). 

See SECURITY Bond, 

See SECURITY FOR GOOD REHAVIOUR. 

Sec SECURITY PROCEEDINGS. 

See SECURITY TO KEEP THE PEACE. 

j (751)-S. 112 (-Grim. Pro. Cede, 1861, 
s. 282)— Report of a Syibordinate Magistrate^ 
Credible information. —The report of a Sub* 
ordinate Magistrate is credible information” 
which will justify Iho issue of a notice to show 
Cause why the person to whom the notice was 
issued should not give a rccognis^^nce to keep 
; the peace. In re NeLLIKEL EDATTHIL ITTI 
PUNQY ACHEN, 2 M H.C. 240. [F., 6 B H.C. 

Cr. 1; AppL, 1 Weir 61.] 

(752) — S- 112 — Notice under the section wilh^ 
out copy of the order.—Where tbo requisition 
oontaiDcd in the aection, with reference to a 
notice being acocrtnpanied by a copy of tbe 
order, has not been oomplied with, the proceed¬ 
ings are invalid In re SUBBA NAICEEN, 17 
M li.J. 438^6 Cr. L J. 332. 

(753) — S* 112—Securify for good behaviour— 
Surety to be able to control the accused— Condi* 
lion invalid,—The oondition attached to a 
surety for good behaviour, demanded under 
s. 112 of the Grim. Pro. Code, that he should be 
able to control tbe accused, is not a desirable 
oondition. EMPEROR v. JiVA NATHA, 16 Bom. 

L R. 138«2Bom. Cr C. 188 = 23 Ind. Cas 478 
^15 Cr. L.J. 268. 

(754) — 8 . 112—Surety —Restriction to local 
men—Jurisdiction of Magistrate. —A Magistrate 
has no jurisdiction to put such a restriction 
upon the nature of tbe sureties under s. 119 
of the Grim. Pro. Code, as to direct that they 
should be local ; for such a restriction is not 
contemplated by tbe section. That is a matter 
which must be decided subsequently if objection 
is taken to tbe surctips on that ground by the 
Police authorities ISLAM KHAN v. EMPERORi 
15 Cr. L J. 294=23 Ind. Cas. 206. 

(755) —S. 112-See Nos. 340, 415, 432, 570, 
572, 573, 574, 638. 639, 69i to 700, supra. 

1756)—Ss, 112, 114 and 115 -Application by 
police for binding over dangerous characters^ 
Procedure.—Where a general report fay the 
police against a number of persons is made to 
a Magistrate for the purpose of binding tbecu 
over, the Magistrate should sift tbe case against 
each, and proceed to pass an order against 
each under s. 112 of tbe Code. Where a 
Magistrate, instead of doing this, issued non* 
bailable warrants wholesale under s. 114 of the 
Code and they were not accompanied, as 
required by a. 115, by copies of tbe order passea 










1506 


THE ALL INDIA DIGEST. 


1506 


Crim. Pro. Code (Act V of 1898)—con/inueti. 

under s. 112, held, that the proceedings of the 
Magistrate were Hleg^l. Inrc AliDUL RAHI- 
MAN 8 ah[B. 2 Weir 89. 


(757) —C)|. VII, S3. 112, 114 arid 167— 

Powjr of Uaqislrale— Writing necfssary .— 
S. 167, Grim. Pro. Code, wbioh authorizes a 
Magistrate to remand an accused to police cus¬ 
tody pending investigation, does not apply to 
cases in which action is taken under s. 112 , 
Grim. Pro. Code. A Magistrate aoting under 
Ch. VIll of the Crini* Pfo. Code h'\8 oo 
power to act until after he ha9 recorded an 
order in writing under 8» 113 ; and no person 
is to be called upon to sbosv cause under a. 112 
until there is before the Magi^itrate some iu- 
formation recorded by biinself which he baa 
reasou to believe. KlNG-EMPEROK v, RAMKSH- 
WAR. 12 A L J 365*15 Cr. L J, 288-23 Ind. 
Cas. 496 = 36 A. 262. (6 A. 132. 14 A. 45, 10 
A.L.J. 351, R ) 

(758) —Ss. 112, 117. 118 {*Criwt. Pro. Code, 
1982, ss. 112, 117 and 118) — Order to (jtve 
security for good behaviour. —A, person acquit* 
ted on a charge of dishonestly receiving stolon 
property, should not bo ordered to give security 
under 8. IIB, Orim. Pro. Code, on the evidence 
taken on that trial; an order should be made 
under s. 112 and proceedings held under s. 117 
of the Code. The amount of security demanded 
should be reasonable; and the Court should 
state wbetbor the imprisonment in default of 
security is to be rigorous or simple. QUKEN* 
Empress v. Ram Pattan. S C. 70, Oodh. 


(759) —5s. 112, 117, 118 (*Crim. P/o. Code, 
1882, ss. 112, 117, 1181—Ordar under 5 . 1)8, 
when can be supported.^^Ao order under s. 118 
oannob be supported, if tba procedure prescribed 
by BS. 1L2, 117 of the Code, is not followed, in 
re Sami Aiyanoau, 2 Weir 56. 

(760) —Ss. 112,117, 118—Order to shew cause 
term^ of, if restricts scope 0 / enquiry —Prejudice. 
—The enquiry provided by ss. 117 and 118, 
Orim. Pro. Code, is not strictly limited by the 
terms of the order drawn up under a, 112 call- 
ing upon the accused to show cause why ho 
should not execute a security bond to keep the 
peace or for bis good behaviour, though, if the 
person eventually bound down can show that 
bo was misled or prejudiced by the terms of the 
order, he would bo entitled to relief. DEPUTY 

Remembrancer v. Kadir mirza, 
17 O W N. 331 = 13 Cr. L.J. 784*17 lod. Ca«. 
416. 


(761)—Ss. 112 , 117 and 242—See SECUBII* 
PROCEEDINOS, L B.R. 1893—1800, C37. 

(76l-a)—Ss. 112, 116—Pou;er of Magistrate 
to unpose resirtcltons and limitaiions on sureties 
-In imposing reatrictions or limitations oi 
^reties. Magistrates must not act arbitrarily 

The oircumstaocea of eaoh case mast be conai 

dered and any reseriotione or limitations mua 
be reasonable. Nga 8 hwb Myo v. King 
Emperor. U.B.R. 1914 . 4tb Or 44»i6 Cf 
L.J. 422-28 Ind. Caa. 998. tUB.R 1897 - 

’ lonn * C.W.N, 797, 2 

P.lti 1900, Xft.lt 
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(762) —Ss. 112, 118—iVbftce to give security 
for a certain period—Order tn give secuiity for 
longer period-Vahdity.—Vf hero the notico 
under s. 11 -J, Grim. Pro. Code is to show cause 
why the defendant should not give security for 
good behaviour for throe monr.bs, the order 
issued under s 118 cannot rpijuira tho furnish¬ 
ing of security for more than threo months. 
BELaO RAMACH.iULU v. KMl’EROR 26 U. 

j 171»2 Weir 56. 

! (763)—Ss. 11-2, 118 aud 43'J-Sct’ SECURITY 

FOUGOOUKEHAVIOUR, 11 P.W.R. 1U07, Cr.«5 

! Cr. L J. 219. 

(764) —Ss. 112, IIR. 514 —Ses SECURITY TO 
KEICI* THE PE ^CB~FORl•'EITURE OF SECU¬ 
RITY. 26 P.R. 1891, Cr. 

(765) —Ss. 112, 119 and 437— See SECURITY 
FOR GOOD BCH.4VIOUR, GO.C, 202. 

(76C)— Ss. 112 And 122 —Power to reject sure¬ 
ties—Discretion of Magiiirate. how to be exer¬ 
cised—Record of reasens—Power of Uigh Court 
to interfere with the order.—I q determining 
whether or not a s-urc’.y is “ respectable” within 
the meaning of that term as used in the order 
under 3. 112, the Magistrate may fairly demand 
a reasonable degree of social importance and 
influence, and,,if it bo found, on proper enrjuicy, 
that the income of any surety offered is 
Buoh as to make it reasonably certain that he 
does not possess that degree of social imporlanco 
and influence, such surety miy be rejected. 
What the standard of respectability should be 
in any particular case must be left to the 
Magistrate to determine. The Magistrate is 
justified in using and applying his knowledge 
of his division when acting under s. 122, and 
if bo knows that the inhabitants generally of a 
village bear a bad character, bo is justified in 
rejecting as unfit any such inhabitant who may 
be offered as a suroly. provided that he records 
his reasons for so doing. Tho duty of tho High 
Courtis merely to see that the Magistrate has 
exercised bis authority with reasonable discre¬ 
tion and has infringed no rule of law, iMl'ERA- 

TOR V. Din Mahomed, 3 S.L.R, 166 Cc.=4 
Ind. Gas. 1153 = 11 Cr. L J. 198. 

(767)—Ss. 112 and 122—SURETY, 8 Cr. 
L.J. 166=1 S L R. 46. Cr, 

(763) -Ss. 112, 122, ch. VIII and sch. V— 

Order under s. Nature—Directions to be 

clear—Requiring siheties to be men of equal 
standing—Not unreasonable—Sureties not pos¬ 
sessed of sujjicient land—Being residents of same 
village and members of same caste—Inability to 
exercise physical control over accused—Police 
Officer’s opinion of sureties—Not valid grounds 
for their rejection—Sureties able to watch move¬ 
ments of accused-Suficitncy — Surety bond— 
Three executants—Joint and several liability— 
Recovery of sumnamed in the bond— Whether can 
be tffecud more than once—Proceedings under 
a. vn—Nature—How far yudiciof.— The ob* 
jeok of Co. VIII 10 Dokto ooDSiga bad obaractere 
to jail, bat to prevent them from oommittiDg 
oSeooes and to allay pablio apprehensioa, Tho 
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Crira. Pro. Code (Act V of ii9S)—contin'iud, 

order under c. 112 must be such that, if a sue- 
peel b ivo bona [ide intGutioD to be of good 
bcbaviour, it will nob be impossible for him to 
find <^urotics, and the order should also be clear 
ia its provisions. It is Dot unreasooable to 
stipulate that tbo surety should be of at least 
equal standing to the accused. It is unreason¬ 
able for a -Magistrate to reject suretie-? as of 
inferior standing, merely because they are 
not Zamindars with at least 300 acres of 
land registered in their name. If the Magis¬ 
trate coDsidored it necessary to limit tbo 
sureties to such a class, be should have 
so stated in bis order under s> 112. 
When three sureties sign a bond in the form 
given in sob. V, Crira. Pro. Code, they are 
jointly and severally liable to pay the amount 
of the bond, but all three of them cannot be 
called on to pay the whole amount; tbo 
sum named can only be recovered once. It is 
obviously unfair to an accused person to order 
him to produce Bureties living in bis neigh¬ 
bourhood and then to reject the men oSorod 
because they live in the same village as tbo 
accused. Nor is it reasonable to reject a surety 
merely because be is of the samo caste as the 
accused, unless the order under s. 112 has im¬ 
posed such a restriction. Though it is not con¬ 
templated and it is not necessary that all pro¬ 
ceedings under s. 122 should be of a formal 
judicial character, yet, where the issue whether 
or not the accused shall be committed to 
prison is narrowed down to the question whe¬ 
ther a particular person is in the opinion of 
tbo Magistrate a ht person to be surety, the 
Magistrate cannot properly base bis order on an 
adverse opinion formed on statements which no 
judicial tribunal could accept as evidence. A 
surety should not be rejected merely becaUBe 
a police ofiicer informs that be is of bad charac¬ 
ter, when such rejeoiion involves the committal 
of the person to prison, (4 SiL.R. 18, 37 C. 91. 
R,) A Magistrate cannot reject sureties because 
they oSered tbomselves unwillingly or out of 
pity for the accused's children, or because they 
were not of standing suiheient to restrain the 
accused from stealing. It is not io itself a die- 
qualification that a person cannot exercise 
active physical control over the accused. It is 
DO doubt an advantage in a surety to be in a 
position to send for the accused from time to 
time, to question and warn him or to put pbysi- 
oal restraint on him ; but a man may bo a satis¬ 
factory surety if he is io a position to ascertain 
how the acoused is behaving, and if be is also of 
such character and standing that be would not 
hesitate to apply for oancelUtion of bi^ bond if 
he saw risk of forfeiture. MAHOMED IBRAHIM 

wD. Mahomed Hayat v. crown, 8 s L.R, 
173 = 16 Gr, L.J, 100=27 lod. Caa. 148. 

(769)—Ss. 112, 123, 406 (=Crim. Pro. Code, 
AcfXo/1882. ss. 112.123,406)—Securift/—Order 
by Sessions Court—Appeal—Transfer to District 
Magidrale .—Where a Sesaions Judge, to whom 
an appeal was preferred from an order under 
s. 112of the Grim. Pro. Codei passed by a Magls- 
trate which the Judge had made absolute with 
some modifioation under a. 123, transferred tb e 


Crim. Pro. Code (Act V of 1898)—con/int«d. 

appeal to tbe District Magistrate, held that the 
appeal was virtaally from ao order of the Ses¬ 
sions Judge and that s> 426 did not apply. In 
the matter of the vetiiion of HaRIDAS, A,W.N. 
1891.219. 

-S. 113 ( = 1882. B. 113). 

(770) —S. 113 —See Nos. 692,69.3.696,701, 
supra. 

— S. 114 ( = 1882. t. 114). 

(771) —S. 114— See Nos. 432. 692, 693, 697, 
698, 756. 757, supra. 

(772) -S3. 114 and 496-Sce BAIL. 6 O.P.L, 
R. Or. 31. 

-S. 113 ( = 1882, 8. US). 

(773) —S. 115—See Nos. 692, 693. 756. supra. 
-S. 116 ( = 1882, 8. 116). 

(774) —8. 116—See Nos, 692, 693. supra. 

(775) —Sj. 116 ani 121—Scoitje of s. 116 
—Applicability of s. 205.— The Code makps a 
marked distinction between bonds for keeping 
the peace and bonds for good bahaviour, and 
B. 116 is limited to the former. 8. 205 is not 
applicable to proceedings under Cb. VIII-B. 
Therefore a person called upon to show cause 
why ho should not be bound over for good 
behaviour cannot be permitted to appear by ao 
agent. In re TAYAKAT VastjdevaN Tiru- 
NAMBU, 2 Weir 84 = 2 Weir 233. 

-S. 117. paras 1, 2, 3 (= 1882, b. 117); 

para 4, new. 

See 8 ECURiTy Bond. 

See 8ECURITY FOR Good Behaviour. 

See SECURITY rnOCEEDINQS. 

See Security to keep the Peace. 

(776) —S. 117.—Under a. 117, Crim. Pro. 
Code, a Magistrate is bound to inquire into tbe 
truth of tbe information, in the manner pre¬ 
scribed for conducting trials and recording evi¬ 
dence in warrant cases, though the accused may 
undertake to give security. Kinq-EmperOB 
V. Nga YanSHIN, 1 U.B R. 1902—1903. Crim. 
Pro. Code, 1. 

(777) —S. 117 l = Crim.Pro.Code, 1882, s. 117) 
^Evidence of general repufe.—Evidence of 
rumour is mere hearsay evidence of a particular 
fact. Evidence of repute is a totally different 
thing. A man’s general reputation is tbe re¬ 
putation which he bars in the plaoe in which 
be lives amongst all the townsmen aod if it ia 
proved that a man who lives io a particular 
plaoe is looked upon by his fellow-townsmen, 
whether they happen to know him or not, as a 
man of good repute, that is strong evidence 
that be is a mao of that oharaoter. Oo the 
other hand, il the state of things is that tbs 
body of hie fellow-townsmen, who know bits, 
look upon him as a dangerous man and a man 
of bad habits, that is Btiong evidenoa that hs 
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^Crlm. Pro, Code (Act Y of 1898}— continued. 

IB a man of bad character. Bat rumours in a 
particular place that ainau bad done particular 
aota or has characteristics of a certain kind arc 
not evidence of general repute. Rm IfJRI 
PKRSHAD V. QUEBN-EmPUKSS, 25 C 621. [P., 
A.W.N 1903, If^l. 1 L.B.R. 71. 1 L.B.R 90, 
i?.;3lC. 783, lOO.C 132, U.B.R, 1397—1901, 
Cr. 228, 10 O C. IGH; D., 35 C. 243»7 C.L.J. 
177 = 12 C.W.N. 299 = 7 Cr. L. J. 140 ] 

(773)—S. 1 VJ-^Scciirlty demanded—Evidence 
of co accuscfi.—The applicant, with certain 
others, was called upon to furnish security for 
keeping the peace. He denied the charge. The 
Magistrate, relying on the statements of iho 
other accu.^ed persons and the police report, 
ordered the applicant to furnish iecucity ; held 
the Magistrate was bound under s. 117, Grim 
Pro. Code, to make an enquiry into tho truth 
of fhe police report, aud no such enquiry having 
been made, the order was bad and must be set 

aside. MuL Chand v. King Emvebor. 12 
A L J. 1262 = 16 Cr L.J. 61= 37 A. 30=25 lod. 
Gas. 6S3« 

(779)—S. 117— Proceedings under—Rules of 
evidence — General Enquiries under 

ch. 8 of the Code of Crimioal Procedure aro 
governed by tho ordinary rule^ of ovidonce and 
evidence which is not admiKsible under the Evi* 
dance Act cannot bo admitted in proceedings 
under s. 117 ol the Code of Criminal Procedure. 
ICvidenco of general repute may bo cither 
evidence as to the general opinion of the neigh* 
bourhood or community in which the person 
concerned lives or to which ho belongs, or the 
personal opinion of tho witn^s^es who aro 
examined. Bechai v. KiNG-EMPRROn, 12 
A. L.J. 937®fS CrX.J. 709 = 26 Ind. Cas. 153. 

{7e0)“-8. 117—See Nos. 338. 6G6. 574 to 579, 
640.692,693,606,699,702 to 710, 748, 749. 
758, 759, 760. 761, supra and 2572, infra. 

(781)—8s. 117 and 145—Sec TRANSFER OF 
CRIMINAL CASES—Transfer uv other 
Courts, 2 L.B.R, so. 

1)7 and 242— Proceedings under 
Procedure—Failure to conform to pro* 
vtstons of I, 212—Revision.—A Sub*Divisional 
Magielrate proceeding under s. 117 as nearly as 
practicable in the same way as under s. 242, 
Code, baa to ataie to tho accused 
the particulars of the matter against them, and 
as if they could show cause why they 

should not be required to execute bonds. An 
order ol the Sub Divisional Magistrate who 
failed to do so, being irregular, should be set 

onx ‘fi Asary, 7 MLT. 

«82 = 11 Cf.L J. 393 = 1910 


(783) S. 117 (31—S«c«rii|/ for good behavii 

—i^vxdence of general repute.^Tbe power gi' 

by 8. 110 18 an exteoeive one, and one wh 

■pf'® ®«wi3ed with discretion and w 
caution. For the purpose o( ascertain 
whether a person la an habitual ofieoder e 
deoce ol general repute may ba aon^nt 

EMPBBOBv. JAOANNATH, A.W N 1903 *1 
(23 C. 631, F.). . WUA. 1 


Crira. Pro, Code (Act V of 1898)—co«<irtwed. 

(7R1)—s 117(3) —Sre BUR. ACT I OF 1899, 
s, 17. U.B.U. 1897—1901. Vol. I, 228. 

(785)—Ss- 117 f}), 537—S^e JOINDER OF 
Charcjes—Mih.ioindi:r of CnAROES 5 N.L. 
R. G5 = 9 Cr.L.J. 6GO = 2 Ind. C:is. 2^0. 


- S. 118 (=1832. B. 118). 

See SECURITY BOND, 

See Security for Good Beilwiour. 

See Security Proceedings. 

See Security to iceef the Peace. 

(786)—S. 118—i?zcessivrsec»>-jf,-,.—The«GCond 

proviso to s. 118 is that tho rituounl of overv 
bond sha)l bo fixed with due regard to Iho 
ciroomsUnces of the case and slitll not be excos- 
sivo. Where, although upward of two aud a 
half mouths bad elapsed sioco the dato of the 
Magistrate s order requiring security, the person 
asked to furnish security bad not boon able to 
do so and was in prison, the High Court reduced 
the amount of the sureties. Queen KmfresS 

V. Ray.a ALI, 23 A. 80 = fi.W.N. 1900, 20t. (16 
Bi 372. 


(780—S. 118 ( = Crim. Pro. Code. ^PB2,s. 118) 
—Order under-Nailere of—An order under 
s. 118, Crim. Pro. Code, clearly doe.^ not amount 
to a conviction of an oQence. Quren EUI’RESS 
7 . PO Win, L.B R. 1872 1832, 490. 


(7'^S) S. IIB—Leave (0 appeal to Privy Coun- 
cil~Ordfr passed by High Court in Criminal 
rcvtsto-i—Calcutta LetlersPatenl{lB65),cl. 41 — 
No appeal lies under cl. 41 of the Calcutta 
Letters Patent to His Majesty in CoUGoil. 
agaiDst an order passed by the High Court on 
the appellate side, under s. 118 of the Code of 
Criminal Procedure, under which the petitioner 
was bound down to bo of good behaviour (or a 
period of three years and was required to exe¬ 
cute a bond with two sureties. OiifNTAM^N 
Singh v. King Emferor. 18 C.L.J 119 = 21 
lod- Cas. 470-14Cr. L J. 598. 


1789)—5. 118—Sec«ri/»y/or good behaviour— 
Reasons for rejecting sureties.—la a case under 
8. 118 , H Magistrate rejected certain sureties on 
the ground that they did not live within a radius 
of five miles of tho place where the accused per¬ 
son lived. Held, that the order was bad and there 
was no valid ground for rejecting the sureties. 
Hasin dd-Din V. King-empeuou. 10 A.L J 
354 = 17 lod. Cas. 373 = 13 Cr.L.J. 831. 

I789 fl)—S. 119—Proceedings pending—Some 
defence Witnesses called upon to show cause why 
they should not be prosecuted under s 193 Penal 
Code—Accused prejudsced-Order, whether sus- 
tainable —Where proceedings under s. 118, 
Crim. Pro. Code, wore still pending against an 
accused, the Magistrate called upon some of tbs 
defence witnesses to show cause why they should 
not be prosecuted under s. 193. Penal Code, 
whereby the other defence witnesses were 
frightened and did not give evidence ; Held, that 
the action of the Magistrate was highly injudi¬ 
cious and tros calculated seriously to hamper 
and pcejudioe the accused and the order under 
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Crim. Pro* Code (Act Y of 1898}— 

8. 118 could not be sustained. Kedar MULDICK 
V. EMPFROR. 16 Cr.L.J. 114 = 27 Ind, Cas. 178. 

(TOO)—s. ns—See Penal code. e. 75. L.B. 
R. )^72-1802. 490. 

(791)—B. 118—See SURETY, 18 P.R. 1906. 
Cr. = Ul\L.R. 1007 = 5 Cr.L.J. M8 = 51\W.R. 
1907, Cr. 

(79i) —8. 118—SceNo?. 338, 574, 576, 580,581. 
617, 641, 642, 643, 602, G93, 698. 705. 711. 712. 
713, 714, 715, 716. 758, 759, 760. 7G2, 7G3. 764, 
sjipra, and 814, 859. 3347, 3811, d045 a infra. 

(793)—Ss- 118. 120, 123 —Order under s. 123, 
when to be passed—S. 120 authorises that tbo 
period for which security is required in an order 
under s, 118 shall commence on the expiration 
of any sentence which tbo accused may be sen¬ 
tenced to or undergoing at the time when the 
order is made. But it is premature and illegal 
to pass against him an ord^r under s. 123 while 
such imprisonment la^<ts, The order under a. 123 
should not be p.a^'^od until the expiry of any 
term of imprisonment which a perdon may bo 
undergoing, EMPEROR v. RANGYA bin HAN- 
MAPA. 4 Bom. L.R. 934. 

(793-a) —Ss. 119, 120, 123—Security, failure 
to give—Imprisonment, lohelher can tun con 
curreyiihf with sentence accused already under- 
going, —S. TiO (1) read with s. 123 (1) of the 
Code of Crimmai Procedure makes it illegal for 
a Magistraio to pass a sentence of imprisoomeot 
to run ooncurrcutly with some other senteoce 
the accused is already undergoing. In re 
Chinnaswamv. 16 Cr. L.J. 272*28 Ind, Cae. 
160. 

(794) —Ss. 118 and 123— Security for good 
behaviour—Failure to furnish—Solitary confine^ 

Where a person who has been a^ked to 
furnish security for his good behaviour fails to 
do 80, the Magistrate has no power to order 
solitary cnnCnement. KUNDAN v, KING- 
Empcror. 12 a L.J. 823=36 A. 495 = 15 Cr 
L J. 616 = 25 lod. Cas. 528. 

(795) —Ss. 118, 123—Order for security tor 
more than one year and imprisonment tor two 
years on failure—Validity, —Where a Magis¬ 
trate ordered the accused to give eecurity for a 
period of more than one year, and by (he same 
order directed that, on failuie to give seourilv, 
he should be imprisoned for two years, held, 
that the order was made without jurisdiction 
and could not be cured by the District Magis¬ 
trate reducing the period of security to one 
year and the period of imprisonincot io default 
ol giving security to one year. In re SYED 
AHMED Sahib, 2 Weir 57. 

(796) —Ss. 118 and 123-Sre APPEAL—CASES 
WHERE APPEAL DOES NOT LIE. 23 P*R. 
1886, Cr. 

(797) -S3. 118, 123, 128 ( = Crim. Pro, Code, 
1882, ss. 118, 123,128)— Award of imprisonment 
passed in anticipation of tailing to give security 
— Validity —S- 118 does not authorize the 
award ot imprisonment in anticipation of the 
acoused failing to give security. QUBEN- 
Empbess V. SHIVRAYA. Rat. Uo. Cr«Ca8. S9S 
^Cr, Eg. 52 of 1868. 


I Grim. Pro. Code (Act V of 1898)—continued. 

(798) —Ss. 118, 123, 397 {^Crim. Pro. Code. 
1882, ss. 118,123, 397J—imprisonment in 

of giving security—Sentence on offender already 
sentenced for another offence.—Th& imprison¬ 
ment ordered in default of giving security is 
not a punishment for another ofience. There¬ 
fore, when a sentenco of imprisonment on con¬ 
viction for an offence is passed upon a person 
already imprisoned for default of giving security 
I under s. 123, the commencement of tbo senienoe 
on the conviction ought not to bo postponed 
until the termination of the imprisonment 
under the security order. QUEEN EMPRESS 
v. NGA SHWE Bvo, L B R. 1872—1892, 364. 

(799) —Ss. 118, 123, iOG. A'i9—Appeal or revv 
sion from orders requiring security for good 
behaviour — Irregularity. —Where a Magistrate, 
acting under s- 118, Crim. Pro. Code, submit¬ 
ted bis order requiring the accused to execute 
a bond with sureties for conOrmation to tbo 
Sessions Judge, and the Sessions Judge, before 
whom the accused did not claim any right of 
appeal under s. 406, Crim, Pro. Code, confirmed 
the order, held, on revision, that orders under 
s* 118. Cnm. Pro. Code, which embrace orders 
requiring the confirmation of the Sessions Judge 
under s. 123 and those uot so requiring^ being 
appctlable under b, 406, Crim. Pro. Code, to 

I the District Magistrate, the acoused should have 
80 appealed, and that, as he bad been in do 
way prejudiced by the order of the Sessions 
Court, revisiooal interference was not neces¬ 
sary. SuBBA V. Crown, 2 O.C. 307. [R,, ii 
Cr. L.J. 725 = 8 Ind. Cas. 879 = 13 O.C, 354j 

(800)-S9. 118, 123 (1 to G except 4), 438 (1) 
See Reference to High court, 23 C. 
249. 

(80!)—Ss. 118, AOG—Appeal from an order 
to give security to keep the prace,—Although 
8 . 406 gives a right of appeal to the District 
Magistrate from an order to give security for 
good behaviour, there is no right of appeal 
from an order to give security to keep the peace. 
In the tnafter of the petition of CHET RAM, 27 
A. 623 = A.W.N. 1905,133*2 A. L,J. 716. IR * 
14Cr. L J 546 = 21 Ind. Cas. 456 = 25 M.L.J. 
459= 14 M.L.T. 28= 1913 M.W.N. 715.] 

(802) —Ss.118, 406 ( = Crim. Pro. Code, 18S2r 
ss. 118 and 406)— Appeal from q 71 order under 
$. 118— Local enquiry. —A Magistrate hearing 
ao appeal from an order under 3« 118, Crim* 
Pro. Code, made a local enquiry, but did not 
place on tbo record the information which he 
obtained in the course of such enquiry. Held. 
that, as there was room to presume that the 
results of the enquiry would have iD/luenced 
the mind of the Court either for or against the 
appellant, there was sufficient ground for order¬ 
ing a re-bearing of tbo appeal. In the matter 
of the petition ol Kala, A.W.N. 1896, 73. 

(803) -S9. 118, 406—5^6 BUR. ACT I OP 
1899, s. 17, U.B.R. 1897-1901, Vol. I, 297. 

(804) —Ss. 118 (3) and SGiSecurity pro¬ 
ceeding s—Minor need not execute personal bond 
— Burma Oaynbling Act. s. 17.—Under ol» (8) 
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Crinj. Pro, Code (Act V of 1896)~conttnu€d, 

of d, 118, Crim# Pro, Code, tho peri^ODal bond 
of a minor is not required. It is suflicient if 
the bond is executed by bis sureties. Tbo pro* 
visions of s. 113, cl. (8) are generally Applicable 
to bonds given in critninal cases, and would 
apply to bonds given under s. 562, Cnm. Pro. 
Code and under s, 17 of the Buriua Gambhnc 
Act. KING-BMPFROU V NGA CHON. 2 L.B. 
R. 168. Cfi.i 4 L.B.R. 12,] 

(805) —S. 119, Proi;. (2^— Securilt/ for good 
behaviour--^Considcralions for fixifig the amount 
of security,'^TbeQhtiTAciCK and reputation of a 
suspect arc not tbe solo considerations on which 
the amount on ec'^urity should be determined 
and fixed. Tbe amount should not bo excessive 
or probibitive, and it should be 6xcd after const* 
dering tbe stalion in life of the accused. FIRAL 
V. Emperor. 12 Cr. L J. il0»9 Ind. Cas. 65i 
= 5a.L.R. 10. <16 B. 372, F.) 

(806) —Se. 118, proviso (3), 562—See SECU¬ 
RITY FOR GOOD Behaviour, 4 L b.r. i2*g 
C r, L.J. 123. 

-S 119(^1882 8 119). 

See SECURITY BOND. 

See SECURITY FOR GOOD BEHAVIOUR. 

See Security Proceedings. 

See SECURITY TO KEEP THE PEACE. 

(807) — S. l\0^Di$:harge of person informed 
against on grourtd (hat PoUce report of d iie 
ineniicpcd in proceedings not in existence — Mis- 
take ol date- Second proceeding based on report 
of real date^ if barred. — Froccedings were dnwn 
up Against tbe petitioners and terminated in 
their discharge under s. 1)9 of the Grim. Pro. 
Code. The proccediogs purported to have been 
based on a Police report dited July 27th, 1912, 
and the Magistrato discharged tbe petitioners 
on the ground that no such report was in 
existence. The Police report was dated July 
29tb, 1912, but in tbe proceedings, by mistake, 
July 27lh, 1912, was put down, Another 
Magistrate drew up the present proceedings 
against tbe potitionerR nn ibo Police report of 
July 29th, 1U12. Held, that as tbe present 
proceedings were based on a Police report which 
was not tbe foundation ol tbe former proceed* 
ings, these proceedings were not invalid. 
CHANDAN Bahu V. BhADaI RaI, 14 Cr. L.J. 
189^19 lod. Cai. 189, 

(808) —S, 119—See Nos. 574, 577, 578, 502, 
693, 766, supra and 3933, 3934, 3936, inr/a. 

(809) —Ss. liy, 209. 253, 259, 437—Order of 
discharge under s. 119'’^Jurisdiction of District 
Magistrate to direct * further inquiry* under 
s. 437—Scope and applicability of s. 437—' Die- 
cAarpe*—Meaning.—Where a Magistrate, after 
hearing tbe evideoce adduced on behalf of an 
accused person, •discharges • him under 8. 119, 
Grim. Pro. Code, held, that a Diatrict Magistrate 
has DO jurisdiction to order further ioouiry under 
8. 487 of the Code. 8. 437, Grim. Pro. Code, 
undoubtedly applies to disposale under es. 963 
and 259 and possibly to a disposal under s. 909 
also. Bat the discharge under o. 119 ia a 


Criro. Pro. Code (Act V of 1698)—confinusd. 

different matter. Tho jurisdiction given by s. 437 
should uot bo applied to cases under ch. VllI, 
at any rate, to where before making 

an ordor under r. IIU, the Migiatrate has called 
00 ibo person, into wbo^o conduct tbo inquiry 
is rnado. to cstabiKb his dofooce. The term 
'disobargo' may have two meanings and 8. 119 

j indicates that its meaning in that section i8 non* 
tccbnioal. Tho Miseburgo' of s. 119 is merely 
'a permission to depart.* VkLU TaVI Ammal 
V. B. CfllOAMIUUA Vrlu JMlI.AI, 6 H L.T. 
133^33 U. 85^20 M L J. 137*^4 lod. Cas. 
1057 = 11 Cr. L J. 162, 

(810) — Ss. 119. 437— Belease or discharge^ 
Fresh proceedings. —An order under s. 119 of 
the Criui. Pio. Code di^posing of a case on a 
Gndmg that it was not necC'-*8ary to order 

1 security to be furnished, whether it amounts to 
an order of discharge or release, is no bar. uodor 
s. 437, to tbe institution of a fresh security 
proceeding against the same prrsnii. QUEEN* 
EaIRrebs V Ratti. A.W N. 1899, 203. [F., 

21 A. 148 ; B., A W.N. 1900. 206. 60,0.262, 
36 A. 147-12 A.L J. 167 = 16 Cr. L.J. 39 = 22 
Ind. Cas. 183»] 

(811) —S<. 119, 437—C/i. Vril — Order of 
discharge under s. 119 cannot be revised^Dis- 
trici ifagistrate cannot order further inguiry— 
May start fresh proceedings on fresh materials, 
—8. 437, Crim. Pro. Code, docs not apply to 
proceedings under Cb. VIII of the Code. 
Tboreloro. a District Magistrate cannot order 
furthor inquiry into the case of a person dis* 
charged under s. 119 of tbe Code, but it is open 
to him to institute fresh proceediogs on entirely 
fresh materials, It is proper to give notice to 
tho person discharged before an order for further 
intjuiry is made against him. ISMaIL v. 

A H. NOLAN, U B R. (1914) let Qr. p. 3 = 24 
Ind. Cas. 813 = 16 Cr. L J, 531. 

(812) —S. 119 fl) (c) (asCrim. Pro. Code, 
1872, s 142) —Peftfions relating to criminal 
charges Cransmitted by post, —It is not incom* 
petont for a Magistrate to receive and to take 
action on petitions relating to criminal charges 
when transmitted to him by post. In such a 
case, the Magistrate muRt act upon bis own 
diecretioo High Court Proceedings, 20th 
BEPTEMBBR, 1879, No. 156I*a, 2 Weir 149. 
[D., 2 Weir 467.) 

-8. 120 ( = 1882, a. 120). 

(813) —8. V20—See Noe. 619, 693, 717, 793, 
793*a, supra. 

(814) —Crim. Pro, Code, ss, 120, els. (1), (2), 
110, llS, 123, 327— Postponement of order for 
secufity^hnpritonment in default of security.--^ 
N. K., waa, on tbe 7th April, 1900. ordered to 
execute a bond foe bis good behaviour, and, in 
default, to be rigorouely imprisoned for one 
year. He failed to do bo and waa ooneegueotly 
imprisoned. On tbe 3rj May, 1900, N.K. waa 
eentenoed to undergo rigorous imprisonment 
for one year (or an oSence under s. 451, Z.P.O., 
committed on tbe 27th December, 1899. Tbe 
Magistrate ordered that the unexpirsd portion 
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of thti award under s. 110, Crim. Pro. Code, 
wiU. under s. 120 (1). Crim. Pro. Code, be 
resunied on the expiry of the prereat senionce.” 
field, that s, 120 (i), Crim. Pro. Code, wag 
inapplicabJe and that the order directing the 
unexpired portion of the imprisoomeot. ordered 
under g. 110, Cnm Pro. Code, to take effect after 
the substantive sentence or imprieoumeut, was 
illegal, as the person in respect of whom an order 
was made under s. 110, Crim. Pro. Code, was 
not, when the order was made, sontcnced to. or 
undergoing a sentence of. imprisonmont, and 
cl- (2) of the tamo section does not enable the 
Magistrate, who tried tbo oQence under s, 451 , 
I.P.C., to alter the date fixed by the Magistrate 
who made the order under s. 123, Cnm. Pro. 
Code for commencement of tbo period of impri¬ 
sonment. QUEEN-E.MPRESS V. NGA KYON, 
1 L.B.R. 14. (L.B.R, 1872—181)2. 364, D.) 

-S. 121 («1882, a, 121). 

See Security Bond, 

See Security for good Behaviour. 

See Security Proceedings. 

See Security to keep the Peace. 

(815)— S. 12 1 — Bond for security for good 
behaviour—Subsequent unexplained possession 
of valuable clothes — Forfeiture, — Where a per¬ 
son, who was ordered to give security for good 
behaviour, was found in possession of costly 
clothes for wbiob ho could not satisfactorily 
account and the police applied for an order for 
forfeiture of the security bond, held, that there 
was no breach of the bond. In re Venkata- 
RATNAm, 2 Weir 87. 

(8lG)—5. 121—.Bonds for good behaviour— 
Grounds of forfexlure—Section exhaustive.— 
Where an accused is not shown to have com¬ 
mitted an offence, or to have attempted to do 
so, or to have abetted suob a thing, held, bis 
bond for good behaviour could not be forfeited 
under s. 121, Crim. Pro. Code- S- 121, Crim. 
Pro. Code, is explicit, and, so far as bonds lor 
good behaviour are concerned, is exhaustive, 
though it might not be so as regards bonds for 
keeping the peace. CROWN v. Jalal Shah, 
8 P.R. 1910, Cr.»169 P L R. 19l0»8 P.W.R. 
1910. Cr. = 8 lod. Cas. 827 = 11 Gr. L.J. 259. 
(2 M. 169, Diss.) 

(817)—S. 121—SeeNoa. 693, 718, 719, 775, 
aupra and 3812, infra, 

(6I7-a)— Ss- 121, 110— Secut ily for good beha¬ 
viour —Principal committing offence — Bond of 
sureties—Liability to forfeiture — Legality. —M 
was called upon under s. llO. Crim. Pro. Code, 
to give security for Rs, 1.000 for good behaviour 
for one year, and A and B were accepted as 
sureties. During the period of security M was 
convicted under e. 325, Indian Penal Code. A 
and B were thereupon ordered to pay Rs. 500 
on their bail bonds. On appeal to the District 
Magistrate, A and B were ordered to forfeit 
Rs. 260 each. Seld, on revision, that there was 
nothing wrong in the reduced penalty exacted 
by the District Magistrate from the sureties. 


Crim. Pro. Code (Act Y of 1898)—conftnued. 

The order of confiscation was correct and was 
not opposed to the ruling in 16 P.R. 1913, tCt.> 
Crown v. sher Singh. lO P.R. iflis, Cr. 
(15 P.R. 1913, Cr. Expl.) 

(818) —Ss. 121 and 367—See Judgment, 
L.B.R. 1893—1900, 626. 

(819) —Ss, 121, 438. 514 and 5\b—Forfeiture 
of iecurily — Appetlate Court incompetent to refer 
to the Chief Comt a case in which appeal lies to 
it. — Held, that, a District Magistrate, while 
taking cognizance of a case as an appellate 
Couri., has no power to report it to the Chief 
Court under s. 438 (1) or any other section of 
the Com. Pro. Code. He is bound to decide it 
according to his own discreiion, leaving the 
aggrieved party to take such steps as may 
appear advisable to got it set aside by the higher 
authority, but he is incompetent to divest him¬ 
self of bis powers as an appellate Court merely 
because he either misuodetsiauds or disapproves 
of certain published rulings. .Held, also, that 
the head-note of P R. No. 15 of 1913 (Cr.) is 
misleading and it goes beyond the terms of the 
judgment. In it the Chief Court has not over¬ 
looked the provisions of s. 121, Cnm. Pro. Code, 
and has not laid down any bard and fast rule 
prohibiting the forfeiture of security under cer¬ 
tain circumstances; All that the ruling indicates 
is the oecersity for moderation and the reason¬ 
able exercise of discretion in determining the 
exieat. if auy, to which a conviction would 
justify the rigorous measure of forfeiture. BeGA 
Singh v. Crown. 7 P.W.R. 1914, Cr. = 62 
P.L.R. 1914 = 18 Cr. L.J. 488 = 24 Ind. Caa. 
878. (15 P.R. 1905, Cr., R ) 

-S. 122 (=1882, 8. 122), 

Sec Security bond. 

See Security for good Beh.aviour. 

See Security Proceedings. 

See Security to keep the Peace. 

(820) —5. 122— Sureties, grounds for refusingr 
—A Magistrate should not refuse to accept as 
sureties persons otherwise fit, because ibose 
persons are relations of the person ordered ta 
give security. On the other band, it is a most 
useful qualification in the persons tendered as 
sureties, if they be iu other respects suitable. 

Emperor'v. ShibSinqh, 25 A. 131 = A.W.M. 
1902, 197. (P., 142 P.L.R. 1914 = 6 P.R. I9l4, 
Cr. ;R., 8 Or. L.J. 166=1 S.L.R. 46.] 

<821)—S. 122—Surefies for good behaviour.— 
The fact that a proposed surety has, on oQS 
occasion ofiended against the law and been 
punished for an ofieuce under the Indian Penal 
Code, does not of itself tender such persen lot 
ever afterwards unfit to be the surety uf a patty 
who is requited to g,ve security for good 
behaviour. EUPEROR v. RaGHUNATH SINGH, 
26 A. 189= A. W N. 1903, 220. 

(822)— S. \22—Inquiry as to fitness of sureiff 
—Recording evidence on oaih.—/L Magistrate 
bolding an enquiry as to the fitness of a surety- 
has power to record evidenoe on oath in the- 
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eseeoise of the power and duty cooferred and 
imposed on him by s. 122 EmPBROR v. 
Ghulam Mustafa, 26 A. 371»-a.W.N. 1904, 
82, (AAV.N, 154, AAV N. 1003, 3G, ft ) 

[ft., 10 Cr.L.J. 225 = 2 S.L.R. 11.] 

(823) — S4 122—— Discretion, ir 

rejacting sureties—Police report, —The Magi:?- 
trate bas a wide discrotiou under s. 122 to 
accept or reject a certain surety. This discre¬ 
tion oao, however, bo esercised after a satis¬ 
factory enquiry in accordance with law. Where 
a Magistrate, acting on police report only^ 
refused to accept certain persons as sureties, 
held that, there having been no enquiry, tbo 
order was bad. BHAWANI SINGH s’. KINO- 
EMPEROR. 12 A L.J. 1004 = 26 lod. Gas. 646 
= 16 Cf, L J. 54. (27 A. 293, F.i 

(824) —S. 122— Rejection — Order 
based OK Magistrate's persorial knowledge —iVo 
enguir^— lilegaiily^ Necessity for enquiry before 
passing order — Nature of enquiry under s. 122. 
—Where a Magistrate refused to accept a person 
as a surety stating that be knew from magis¬ 
terial experience that such person's innocence 
of connection with thieves is far from establish¬ 
ed. Held, that the Magistrate was not justi¬ 
fied in relying on his perspnal knowledge and 
dispensiog with an enquiry and t^kii.g 00 
evidence at aU. and that be should examine 
the suretice as to their fitnes;^ and take such 
evidence as tbe accused may give and bas^e his 
decision on the evidence so recorded fa). 12 S.L. 
R. 1), 2 S. L. R. 15, 4 S. L R. 18 ft) An 
enquiry under s. 122, Crim. Fro. Code, is a 
judicial enquiry and a Magistrate cannot import 
hie own personal knowledge without giving 
evidence. CROWN v. Pmu Ahdulla, 7 8-L. 
R* 94 = 16 Cr. L.J. 378=23 Ind. Gas. 746. 


(825)—S. 122— Surely — Good behaviour — 
fifntss of surety,—The ground 0 / relusat by a 
Magistrate to accept a surety for good behaviour 
under s 122 of tbe Grim. Pro, Code, must be 
valid and reasonable and must be dealt with in 
each oase as it arises (a). (22 W.R. Ct 37. 6 

lod. O^s. 668= U O W.N. 666*11 Cr. L.J. 392 
“87 0. 446, P.) Where a Magistrate refused 
to accept as sureties, under s 122 of the Code, 
tbe brothers of the person bound down to be of 
good behaviour, because be con^^idered them 
unfit for the reason that tbe person bound down 
was a notorious dacoit and there was a con¬ 
sensus of opinion bhst bis bro' bers would not 
be able to keep him in control l—Held^ that the 
reason was a reasonable and valid one. AsiR- 

Emperor, 16 Cr. L.J. 169 
“22 Ind. Cas. 74S = 4t C. 764. 

122—See Surety, 2 8.L R. 16 .Or. 
= 10 Cr. L J. 280. 


122—See Nos. 644, 645, 693, I 
721. 722, 723, 766, 767, 768.aupra. 


(828) 5s* 122, 123—Witness of surety^Ooae 

—Order patsed by Sessions Oourt^Jurisdiction 
of Magistrate to decide fitness of surety.—Tbe 
person requited to lurnish security should prove 
to tbe satislaotioD of the Magistrate that tbe 
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surety is a person fit. Tbo Magistrate should 
decide this on evidence and on a proceeding 
which is jii()iri4l. But bo cannot deoido in 
HDlicipatioii, without taking any ovidenco, that 
no evidence but that of a p^irticular oiass of 
witnesses will satisfy him. Tho word “ Magis¬ 
trate in s. 122 implicH tbo Magistrate who 
made the order of bis succe>soc in olheo who is 
properly seised of tho inquiry. Tbo same is tho 
chso with tbe superior Court:^ mentionod in 
8 123, An order made under 9 . 123 (3) m not 
an order confirming tbo Magistrate's order. 
Therefore, the Magistrate bas no jurisdiotion to 
decide on tbe fttnc«s of sureties on a bond 
ordered by tbe Sessions Court. Wbou tbo 
order is of tbe lat.icr Court, tbo adequacy of 
ths f^ecurity should he decided by ibai Court. 
IMPEKATOR v. ALLAHDINO, 12 Cr. L.J. 410 
*1 9 L.R 87. 

-S. 123. paras. 1, 2. 3. 5, 6 (=1882, 8. 1231, 

para 4. new. 

See SECURITY Bond. 

See SECURITY FOR GOOD BEHAVIOUR. 

See Security proceedings. 

See SECURITY TO KEEP THE PEACE, 

(929)—S. 123 —Person imprisoned for failure 
to give security^ When imprisonment begins .— 
VVbile a person, who is committed to prison 
under 9. 123, Crim, Pro, Code, (or failure to 
give security to bo of good behaviour, is sen-* 
tonced to imprisonmeut on conviction of an 
offence, tbe term of imprisonment cannot be 
deferred but must commence at once. EM¬ 
PEROR V. DURGA BAHIRAV, 6 Bom.L,R, 
1098. [ft , 37 B. 178*14 Bom L.R. 965-1 
Mom. Cr. Cas. 209*13 Cr, L.J. 849*17 Ind. 
Oae. 785.] 

(830)—S. 123 f = Criw. Pro, Code. 1882, 
s. 123)— Security for good bthaviour—Appeal. 
—No appeal lies to tbe High Court from an 
order by a District Magistrate under 8, 1'23 of 
the Crim. Pro. Code, confirmed by the Sessiona 
Judge on reference, detaining a person in prison 
till be should provide aecurity for good behavi¬ 
our, Chakd Khan v. empress, 9 C. 878. 
[F., PL.R. 1900, p. 69*16 P.B. 1900, Or.; 
Compare. L. B.R 1893-1900. 381 ; ft., 15 Cr. 
L.J. 372*23 Ind, Cas. 740 = 7 S.L.R. 80.J 

(881) —S. 123 ( = s. 123. Crmt. Pro, Code. 
1982)— Jurisdxeiion of Joint Seisions Judge .— 
A Joint SesdioQs Judge appointed to try **a)l 
cases which may be committed for trial by tbe 
Magistrates of tbe District," has no jurisdio* 
tioQ to pass orders on a refereooe under s. 123, 
Crim. Pro. Code. QDEEN-EmprE8S v. Day- 
ARAM Ranchhod, Rat. Uo. Cr. G.830» P.B. 
*Gr. Rg. 73 of 1898. 

(832)—S 123 (=Crfm. Pro. Code. 1982, 
s. 128 ) —Securifp to keep the peace or for good 
behaxfiour.—There is nothing in s. 123, Orim. 
Pro. Code, 1882, wbiob requires a Magistrate 
when be bas ordered an acouaed person to give 
seeurity for more than one year, to refer suoh 
order for confirmation to the SeesloDS Judge. 
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Tbe order is perfectly v^Iid without auch oou* 
tirmiHioa, QUEEN-EMPRESS v. NG\ SHWE 
NVO. L B R. 1872 — 1892. 279. 

(rt.3.3)— S. 123—SeCRrify. order to furnish — 
Reference to Sessions Judge—Powers of Sessions 
Judge —Tbe words of cl. 3 of s. 123 of the Code, 
ate wide eooueh to give discreiiooary power to 
the Sessions Judge cr tbe High Court, as the 
case ro iy be, to deal with the case on tbo merits 
and pa^s such orders as tbe circumstances of 
the case, m tbeir npioion, may roquito. EM¬ 
PEROR v. AMIR Bala. 13 Bom. L R 203 = 10 
lod Cas. 802 = 12 Cr. L J. 2S7=35 B. 271. 

(834) —a. 123—See Appeal -Cases where 
appeal does not lie, 9 C. 878. 

(835) -S. 123—S<C SENTENCE—IMPRISON¬ 
MENT — iMPRISON-MENT IN DEFAULT OF 
FINE. ETC Rat. Uu. Cr. C. 584-«Cr. Rg. 43 of 

<8361—S,U3—See Sessions Judge, Juris- I 

DICTION OF, 24 C. 155. 

(837) —S 123—See Nos. 243. 519, 520, 646, 

693. 717, 722 to 728, 7G9, 793 to 800. 8U, 828, 
supra. 

(838) -S5. 123, 124 ( = Cnw.Pro. Code. 1S82. 

ss. 123, 124)— Dt/auU in furnishing security — 
Perm of Uuder s. 123, Crim. 

Pro. Code, it is not com potent to a Magistrate 
to award a shorti^r term of imprisoament in 
default of aeouricy than that for which security 
is required, but if he thicks that tbe term 
ought to be shortened, tbe proper course is to 
report tbe matter to the District Migistrste 
with a view to his taking action under fl. 124. 

Queen-Empre.ss V. MOTI. Rat. Ud. Cr. C. 
668 = Cr. Rg, 2S of 1893. 

(8391—8<i. 123. 192-Sea TRIAL, Rat. Un. 
Cr. C. 830 = Cr. Rg. 73 of 1895. 

(840)— Ss- 123 frnd 397—Commiffal to prison 
for failure to furnish security—Sentence of »m- 
prisonmenl. —When a person is committed to 
prison under s. 123, Crim. Pro. Code, for 
failure to give security to be of good behaviour, 
he is not undergoing a " senteooe of imprison¬ 
ment within tbe meaning of s. 397, Crtm. Pro. 
Code. EMPEROR v. MUTHUKOMARAN, 27 M. 
82S. fR.. 34 B. 316=12 Bom. L.R. 119=11 Cr. 
L.J. 271=5l'-d.Oas. 861, 37 B 178=14 Bom. 
L.R. 965=1 Bom Cr. Cas. 203 = 13 Cr, LJ. 
849 = 17 Ind. Cas. 785, 11 Cr. L.J. 15 = 4 Ind. 
Gas. 603 = 3 8 L.R. U4. 31 M. 515 = 4 M L T 
223-8 Cr.L.J 402, 1914 M.W.N. 000. 6 
Bom. L. B. 1098]. 

(341)—Si. 123, 397—“ Undergoing "sentence 
of imprisonment—Cemmitment to prison for 
failure to give securtl.v for good behaviour, — 
When a person is committed to prison under 
8. 123, for failure to give security for good be¬ 
haviour, he is not undergoing a eeotenoe of 
imprisonment within the meaning of a. 397. 
Oriminal Revision case. no. 393 op 1903, 

2 Velp 452- [R., 2 Weir 452.] 

(842)—Ss. 123, 397—Defenfion t« prison in 
default of giving security — “ Undergoing a I 
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sentence of imprisonment "—hnpruonment for 
substantive offence, when should commence.— 
" A person who has been committed to prison, 
or is detained in prison” under s. 123, Crim. 
Pro. Code, is not “ uodergoing a sentence of 
nnprisooment " within the meaning of s. 397, 
Crim. Pro Code. Where a mao so committed 
or detained is convicted and sentenced to im¬ 
prisonment for a substantive off^Dce. tbe sen¬ 
tence t>hould run concurrently with the period 
of detentiou imposed under s. 123. EmperOB 
v. Pandhi Wal.^d Bak.-vs 4 Ind. Cas. 603 = 
11 Cr. L J. 15 = 3 S L R. 114. Cr 

(84.3) - Ss. 123, 397—/or faifurfl 
to give security—Sentence of rmprisonwicnf for 
soiire substnufine offence, when to lake effect.— 
When a person undergoing imprisonment in 
default of giving security is eentenred to im¬ 
prisonment for some substantive offence, the 
penteoce for tbe substantive o&ence should 
onmmeaoa from the date on which it was 
pas.«ed. When a person is committed to prison 
for failure to give security under s. 123 (i),Orim. 
Pro Code, he is not undergoing a sentence of 
impris.-inment within tbe meaning of s. 497. 
Emperor v ekria. 8 N.L.R. 20 = 13 Cr. L.J. 
189=13 Tnd. Cas. 1005. (14 P.R. 1395, 31 M. 
515. Bom. Cr. RuL 33 of 1904, P., 30 A. 
334. Diss.} 

(844)— Ss. 123, 397— A person undergoing im¬ 
prisonment on failure to find security — Subse¬ 
quent conutcfion of theft under s. 379 of the Penal 
Code—Postponement of sentence. —A person was 
undergoing imprisonment for failing to hnd 
security for good bobaviour under s. 123 of the 
Crim. Pro. Code. He was subsequenilv con¬ 
victed of the offeooe of theft (s. 379. Pen-ii Code), 
and was sentenced to six months' rigorous im¬ 
prisonment. Tbe Magistrate, bowevtr, ordered 
that the latter sentence was to take effect on 
expiry of tbo 6rst imprisonment: — Held that 
tbe sentence passed in the theft case could not 
be postponed to tbe expiry of tba imprison¬ 
ment which the accused was undorgoiog for 
failing to find security, and wbi^'b was not a 
sentence of imprisonment. Emperor v. 
Vishnu Balakrishna, 14 Bom. L R. 968=1 
Bom. Cr. Cas. 209 = 13 Cr.L.J. 849 = 17 Ind. 
Cas. 785=37 B. 178, (5 Bom. L.R. 2G. 6 Bom. 

L R. 1098. 12 Bom.L.R. 129, F.) [F., 7S L.R. 
203 ] 

(845) — Ss. 123, 397 — Person committed to 
prison under s. 123 — Not 7indergoing imorison- 
ment within the meaning of s. 397. —When a 
person is committed to prison under s. 123. 
Crim. Pro.Code, be is not undergoing a senteooe 
of imprisonment within tba meaning of a. 397, 
Crim. Pro. Code. CROWN v. GHULaM ALI. 

7 S.L.R. 203 = 18 Cr.L.J, 592=23 ind. Caa. 
344. (14 B:,m. L.R. 965.) 

(846) —Ss. 123, 397—See SECURITY FOB 
GOOD BBH.AVIOUR. 30 A. 334 = A.W.N. 1908, 
138 = 6 A.L J. 318 = 7 Cr.L.J, 427 = 4 M L.T. 
41.P.B. 

(847) — 8s. 123, 397 — See SENTENCE — 
general. Rat. Ud. Ot. 0. 970=Gr. Bg. 2® 
of 1898. 
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(848)—Ss, 133, 406— for good behni^i' 
our—Appeal to Dislrict Magistrale-^Sessiofis 
Judge, o/ proceciiugs to—Procedure 

to be adopt.d bp Sessions Judge^Prescntation 
of appeal to Sessions Judge, procedure in 
case of, —A person orderod to give security 
lor good behaviour by a I^Iigistrato is entitled 
to appeal to the District Magistrate, ootwitb* 
standing that the proc eedings may bava been 
laid before the Sessi ^os Judge under a. lid, 
Grim, Pro, Code, but the right of appeal 
is lost as soon as tbe Sessions Judge has 
passed orders on the umso under sub*s, (3) of 
fl. 123. The SossioLia Judge, on receiving a 
record under sub*3, (2) of s. 123. should at 
once give notice to the person ordered to give 
security of the date on which the ca^e will be 
taken up. If before tbo last mentioned date the 
person ordered to give security docs not objt»ct 
to tbe case being taken up by the Sessions Judge 
00 the ground that be has appealed, or the 
Sessions Judg^ does not bec~'me aware that an 
appeal has been filed in Court of tbe District 
Magistrate, tbe SvssioDS Judge should proceed 
to dispose of tbe oise If, on tbe other baud, 
the SebsioDS Judge U informed or becomesaware 
that an appeal has been bled, bo should stay 
bis band until tbe appeal has been disposed of. 
Where the person ordered to give security 
presented an appeal to the Sessions Judge, held, 
that the Sessions Judge should have cetutued 
tbe momoraudum of appeal to him for preseo- 
tatioD to tbo District Migistrate, insf.eid of 
forwarding the appeal to the District Magis¬ 
trate directly. PUTTU alias Ghulam IJUSAIN 
V. King-Euperou. 13 0 C 394»8 lod. Cas. 
879. 

(849)—S 123. su6*5. {2)—lieferenct (o Ses¬ 
sions Judge under — Disposal of case bp Sessions 
Judge toiihoul notice to accused, legality of ,—A 
District Magistrato aubmittod a case to tbe 
Sessions Judge, under 8. 123, sub«s 2 of the 
Codei and ttao Sessions Judge passed orders 
without giving any notice to tbo accused. Held, 
that the Sessions Judge was bound to Ex a day 
for the hearing and to give reasonable notice to 
the accused and to hear him, if he wished to be 
^ard, either pereooally or by pleader. Nga 
HNAUNGv, King emperor, 3 LBR 43 
(27 0. 656^ 25 A. 376, Pj [R., 10 Cr.L.J. 69 = 
2 Ind. Gas. 531 = 5 L. B.R. 34], 

^ (860)— 8, 123 (2)— Security for good beha^ 
Viour—Imprisonment in default. — When the 
period for which security is demanded exceeds 
one year, if eecutity ie oot given, tbe Magistrate 
caoDot award imprisnoiuent id default, He 
muBt direct the detention of the accused pend¬ 
ing the orders of the Besaions Judge to whom 
the proceedings must be submi'ted. QUEEN- 
Empbessv. NOA Paw. U.B R. 1897—1901, 
Yol, I, 28. 

(851)—S, 123 (2 and Z)—Power of Additional 
Sessions Judge to deal with a reference.—hn 
Additional Sessions Judge has no power to deal 
with a refereooe under s, 123, sab-s. (2) 
And to pass orders under enb-s, iS). The 
fact that io the Code of 1898 tbe L^isUtare 
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• 

has substituted tbo words “ Sossions Judge ’ 
for tbo words ** Coui*^ of Session’* seems 
to make it cleir Ihit it vnms ihe intention to 
limit tbe power of doaluigwith reference' under 
the section to the Se^vji^ns Judge. King EM- 
PEROR V. NO\ lU LE. 2 L B R. 16 (Uu. Un, 
Cr. Cas. 630- R; L D K. 1893 -1000. 2i5, 381, 

R) 

—S. 124. paras 1 and 3 ( = 1882 8.124 k para 

2. Dew. 

(852)—S. 124—Nos CIS* 838, supra- 

—S. 125( = 18S2, 6 125). 

See BECUUITV bond 

See Security for good behaviour. 

See Security proceedings. 

See SECURITY TO KEEP THE PEACE. 

(953)— S, l2i^Powir to canc'l a bond —Dis- 
tricl^s itagislrate's power to cancel bon-i for kcep^ 
vig the peace .—The provisions of s. 125 only 
giV6S.tbo ptiwer to cancel auy bond executed. 
Therefore, an order lor cancelling a bond cannot 
be made before it has been exejutod. The 
jurisdiction conferfod by s. 125 is not an appel¬ 
late or rovisional, but an original, jurisdiolioa. 
That IS, if after a bond has been executed, it is 
m^dc to appear that, by reason of tbe circum- 
stauces as they exi^t at tbe date of tbo applica¬ 
tion. that 14. circum^taoces subsequent to tbe 
date of the ex«^catioD of tbo bond, tbe continu¬ 
ance ot tijc Utter is no longer necessary, tbe 
District Magistrate may cancel it. In other 
words, while a District Magistrate may, in a 
case of an executed bond, hold, for eu^icient 
reasons, that it is no longer necessary and ao* 
cordiugly cancel it. be has no power to declare 
that it was never necessary. PaRK V CHANDRA 
Dey V. JanMRJOY Dutt, 32 C, 948*90 W.N. 
860*2 Cr.L.J. 550. [Overruled, 34 C» 1 = 4 C. 
L.J. 429* U C.VV.N. 25*1 M.L.T. 368.] 

(854)—S 125^ Jurisdiction^ Appeal^District 
Magistrate 7vh^ther can set aside order of Magxs^ 
irate of the Fxrst Class — P was bound over to 
keep the peace by a Magistrate of tbe First 
Class. Ha applied to tbe District Magistrate to 
cancel tbe order under s. 125. Crim. Pro. Code. 
Tbe District Magistrate trosted it as an appeal 
and eet aside tbo order. Beld that do appeal 
Uy to the District Magistrate agaiost the order, 
and that under s* 125. he could cancel tbo boods 
only on the ground that they were no longer 
necessarv, Banarsi Das v. Partah Singh. 
11 A L.J. 16*18 lod. Cas, 351* 14 Cr. L.J. 63 
= 35 A. 103. [ft . 25 M.L J. 459 = 14 M.L.T, 
828 = 1313 M. W.N. 715*14 Cr.L.J. 546 = 21 
lod Cas. 456, 

(8561—S* 125—Securifv to keep the peace — 
Cancellation of the bond—Power of Magistrate to 
send accused to jail, —Under s. 125, Crim. Pro, 
Code, a Distriot M^sgistrata may cancel a bond 
for good behaviour, but be te not competeDt to 
send tbo person so bound to jaiP Fakhe ud- 
DIK-KRaN V. ElNO BMPBROB, 8 A.L.J, 686 
= 12 Cf.L.J, 480 = 12 Ind. Cas. 88. 
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(856)—iS. 126— Security to keep ike peace — 
Petition for cancelment of the bond—DxMrict 
Magistrate giving date for hearing-^ Petition dis* 
missed without heatuig petitioner—Dismissal set 
aside. —A caBe was set down to be beard by tbc 
District Magistrate od a certain date while be 
was on tour id his district; intimation of the 
date so fi^ced was given to tbo accused bat they 
were not informed of the place where tbo case 
would be beard ; they failed to appear at tb.it 
place aod the District Magistrate dismissed 
their petition without hearing thtm.— Held, 
that the District Magistrate having given tho 
petitioners a date lor appearance should have 
beard thorn, and benco tho order of dismissal 
could pot be niaiDrainrd. MEHU BakSK v. 
Euperou, 53 P.L.R. 1914»13 Cr. L.J. 143* 
22 lod. Cas. 495. 

(8^7)— S. 125— Security bond for keeping the 
peace taken under subordinate Magistrate's order 
—Poxoer of District Mogistiate to cancel the 
same, —Where ibo matenala before the subor¬ 
dinate Magistrate are found not to be sufficient 
to justify an order for taking security to* keep 
the peace, tbe District Magietrato has, uodec 
8. l25, Grim. Pro. Code, power to cancel tbe 
bond executed in pursuance of tbe order of tbe 
subordinate Magistrate. EmI'EUOR v. DaLLI, 
ll N,L R. 98. (34 C. 1. F,) 

(858) —S. 125—Nos. 583, 584, 613, 645, 
729, supra. 

(859) — Ss. 125, 107, 118 — Order under 
ss. 107 and 113 —Poieirs of District Magistrate 
under s. 125*—A District Magistrate is entit* 
led to entertain a petition under 8. 125, Grim. 
Pro. Jodo, to oaucel a bond to keep tbe peace 
executed by a person in pursuance of an order 
of a First class Magistrate under bs. 107 andllSi 
Grim. Pro. Code, on tbe sole ground that tbe 
evidence before tbo Magistrate does not justify 
him in passing such an order. Tpabji, J .—The 
words at any time in the section means 
*however early or however late.* MARE GOWD 
V. Emperor. 1913 M.W.N. 713«i4 M.L.T. 
328*25 M.L.J. 459*21 Ind. Gas. 146*4 Cr. 
L.J. 546*37 H. 12S. 

(860) — Ss. 125 nneZ 476—Pc 0 / the District 
Magistrate to cancel bail bonds undf^r s. 125— 
Sancfiott to proSfCiUe — Whether Magistrate 
acting under s. 124 has jurisdiction to saneffon 
prosecution under s. 476.—M and others bav* 

''"1i»g.been bound down by tbe Sub^Divisiooal 
MagTstxate in a proceeding uader s. 107, Grim. 
Pro. Code, at tbe itstigatioD of tbe petitioner 
who filed some rent receipts, tbe District 
Magistrate oaocelled tbe bonds executed by 
them for keeping tbe peace, and, bolding that 
tbe rent^recciptp were forgeries, sanctioned, 
under s. 476, Grim. Pro. ^de, the prosecution 
of tbe petitioner for au offence under s. 471< 
I.P.O» Held that as the District Magistrate 
acted under 9. 125, Grim. Code, the rent 
receipts did not come before^im in a judicial 
proceeding, and be had no jurisdiotiou to sanO' 
tion prosecution under s. 4763prim« Pro. Code. 


Grim. Pro. Code (Act Y of 1898)— continued. 

DATA Nath thakur v. Emperor, 14 C.W. 
N. 306 = 37 C. 72*5 lad. Caa. 555 = 11 Cr. L. 
J. 147. 

(860-a)—8. 127— See No. 4080, in/ra. 

(861) —S. 128— See No. 797, supra, 

— 8. 133 ( = 1882. a. 133; 1872, a. 821, 1861, 
8. 308.) 

See m.^gistrate, Jurisdiction of- 

See Nuisance under crim. Pro* Code. 

(862) —S. 133— Scope, —The scope of the 
section is limited to injuries arising or likely 
to arise to tbe members of tbe general unascer¬ 
tained mass of the public whose ordinary 
avocations may take them to the neighbourhood 
of a building supposed to be in a dangerous 
oonditiOD* A Magistrate cannot, under tbe 
section, order tbe cwQ<*r to repair bis bouse 
standing in its own compound some little dis¬ 
tance from the public road. QuBEN-EMPRFSS 
V. Jasoda Nand. 20 A, 501 = 18 A.W.N. 141. 
(12 M. 475. 13 A. 577, D) [fl..36 A. 185*12 A, 
L.J. 254 = 16Cr. L.J. 376*23 Ind. Cae. 745.] 

(863) —S. 133—Sfcfioa applicable to physical 
removable nuisauces^ —8. 133 is an emergent 
section framed to deal with evils either existent 
or imminent. It is clesrly applicable only to 
physical obstructiou or nuisance which is capa- 
hle of being removed; it must be a physical 
obstacle, and it must be actually in sifn.Hence, 
it could not bo made use of to put a stop to and 
prohibit certain objectionable Hccompaniments 
to ceremonies practised by a religious sect to 
tbe discomfort aod annoyance of tbo majority 
of tbeir fellow townsmen* KINQ-EMPEROK v* 
FAIZULHASSAK, A.W.N. 1901, 126. 

(964)—S. 133—Bona fide dispute as to exis- 
tenace of public rights A pplicntxUty of srefton. 
—The provisione of ?. 13d and the lollnwing 
sections do not apply to casrs where there is a 
bona fide dispute as to tbe existooce of a public 
right; aod s* 133 dors not contempUte an 
enquiry into disputed questions of title. 
In re NaratAN JlVAN Mrstri, 4 Boro- L R. 
687. (22 B. 988, 11 C 8, 12 C. 137 i?*) [R., 2 
Bom. Cr. Cas. 13*15 Bom, L.R. 57.] 

(865) — S, 133—T/wwnnee, what omounfs to ,— 
Any obdtruotion on a public road is a nuisance, 
whether in point of fact it causes praotical in¬ 
convenience or not. The motive, with which a 
public highway is obstructed, is absolutely 
irrelevant, Queen-Empress v.KedarNaTH, 
23 A. 1S9*A.W.N. 1901, SO* 

(866) —5- VdZ—Public nuisance^Interference 
Of Magistrate proper, —Where the inhabitants 
of one Village have placed an unlawful obstruc¬ 
tion to prevent tbe How of water along its 
natural channel, and the resultant injury 
affects a large area of cultivated land and a coo- 
eiderable body of persons, tbe case is one of a 
public nuisance, aod tbe Magistrate is justified 
in removing the obstruction. A common nui* 
sance cannot be excused on tbe ground that it 
causes some coovenience or advantage to cna 
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party. Bharosa Pathak v. Kino Emte- 
ROR. 9 A.L.J. 355 = 34 A. 3S5«13 lod. Cas. 
999=13 Cp L.J. 183. [i?., 15 Or.L.J. 229 = 23 

lad. Cas. 181 = 12 A.L J. 248J 

(867^ S. \33—Public nuisance^^Public right 
0 / way. —Tbo fact that the resideata ol a parti- 
culac vtllago had a right to take tbcir cattle 
aorobS a field was Dot sufficient to conetitute 
a public right of way. JhUNNU SlNCHl v. 
Emperor. A.W.N, 1906.190 = 4 Cr.LJ. 63. 
[/?., 36 A. 20y = 12 A.L.J. 218 = 15 Cr.L.J. 229 
= 23 lod. Cas. 181 ] 

(868) —S. 133—Ofc^<r24cfion to highway—Re- 
ference to Jury — Booh fide question of iitie — 
Power of Magistrate to decide.—It is not open 
to any person, illegally cauamg obstruotion to 
public property, to set up a bogus question of 
title for the purpose of oustiog the jurisdictiou 
of a Magistrate: aod, notwitbstaodiog the 
raising of such a question, (be Magistrate is 
entitled to hear the case sufiicieotiy to make 
up h(8 mind whether or not a bona fide question 
of titlo 18 raised. But, where a bena fide 
question of title is raised, the Magistrate ought 
not to proceed under s» 133, but should leave 
the matter to be decided by a Civil Court. 
Emperor V. Dost Muhammad. 26 A. 98 = 
A.W N. 1903. 202 = 2 A L.J. 599 = 2 Cr L.J. 
517. [Rel, 2 Bom Cr. Cas. 13 = 15 Bom. L R. 
57 = HCr. L J. 74 = l8 lod. Cas. 410; i?., 13 
Cr.L.J. 594=lGlQd-Cas. 162 = 26 P.W.R. 191*2, 
Or.] 

(869) —S. 133—Application of ^ Way or public 
place. —S. 133 of the Code of Criminal Proce* 
dure empowers the Magistrate to order the 
removal of an obstruction from any way or 
public place, and before it can be applied there 
must be afiuding that the obstruction in ques* 
tion is situated iu a way which can lawfully bo 
used by the public. ChuraMaN v. KING- 
Emperor. 12 A.L.J. 1024 = 1S Cr. L.J. 724 = 
26 lod. Cas. 112. 

(870) —S. 133—Encroachnunt on a public 
way~Ob3tructxonf order directing removal of— 
i^indin^d nece53arp to support the order—Bona 
fide claim of titu —Where proceedings were 
^ken under a. 133 of the Code of Criminal 
Procedure, aod an order was passed by the 
Magistrate directing the removal of a house 
which was said to represent an encroachment 
or obstruction on a public way : Htld^ that the 
order was liable to be set aside, inasmuch as 
there was no finding that the olaim by the 
petitioners was not made and put forward 
in good faith. (16 0. 664, 17 C* 662, 8 0.W,N- 
143, R.), flefd/uffhrr, that the extent of the 
eooroaobment of the bouse upon the public way 
should have been asoertained and definitely 
specified in the order t aod in the absence of such 
a epeoifioation the order could not be supported. 
Bbagat Pbbshad V. hAMBUP Karmakab, 
31G.L,J. 116 = 16 Cf. L.J. 160 = 27 lad. Cat. 
224. 

(87J)—S* 183— Encroachment onunmetclUd 
portion oj QovtmmerU rood.—Where a person 
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built a wall encroaching upon tbo unmetalled 
portion of a Govornmeot toad, be might be 
properly proceeded against under r, 133, Crim. 
Pro. Code. Qui:kn-Emi4(Bss v. Umr.aO, A.W, 
N. 1901, 23. 

(872)—S.133( = CVi»( Pro.Codc^ 1882, s,133). 
—Encroachyneni — Public wny-'Whoto there 
is a 6 ohu fide di&pute between a private iodivi* 
dual and iho Obvernmeut as to ibe right to the 
ground ou which an cncroachmcni la alleged to 
have been made by the former by building a 
wall, a Magistralo should not proceed Uudor 
8. 133. until that dispute is sorilod. in re 
JBYSANG, Rat Uo. Cr. C. 378 = Cr. Rg. 29 of 
1868. 

(573)-S. 133—Pa6/ic way.—Where, in pro* 
ocedings under a. I33i Crim. Pro. Code, it is con¬ 
tended that the way is nota public one, the only 
issue which arisi>s for the Magistrate's decision 
is whether the objection so raised a bona fids 
objoction or a mere pretence. Ho has no 
jurisdiotioD, instead of coming to an express 
finding on this issue, to pcccoed to determine 
whether or not there is a public way. RAKEIAL 
CHANDRA SHAHA v. KAILASH CHANDRA 
8ARKAR. 7 C.W.N. 117. (15 0 661, PJ. 

(874)“S. 133—Pxibltc way,—This section does 
not intend that a Magistrate should decide 
auy question ol title ; it only authorises him 
to decide whether an obstruction on a publio 
way 13 unlawful- When a question of title is 
involvedi bo should stay pro::ecdiDgs and refer 
the complainant to the Civil Court. EMPRESS 
V. SalIGRAM bUKAL. 4 C.P.L.R. 142. 

(876)—S« 133— Procedure.—A Magistrate aot- 
iug under s. 133, Crim. Pro.Cede, i^bnuld first of 
all satisfy himself as to the 6o)ia jldes of the 
claim, if any, and then determine whether tbs 
parties should be referred to the Civil Courti 
Wbero the Magistrate, instcid of doing so, 
proceeded to refer the following question to the 
jury : Is there a public right of way at the 
points where the building, v7bo5e removal is 
ordered, stands held, that it was not a proper 
reference. Matuk Dhari TEWabi v. Hari 
MaDHAB Das. 31 C 979 = 9 C W.N. 72. [R,, 

IOC.W.N. 845 = 4 Cr. L.J. 42 ] 

(876)—S. 133— Procedure ,—In proceedings 
under s» 133 of Crim. Pro, Code, if the opposite 
party raises the contootioo that tbo way alleged 
to be obstructed is not one, which is or may be 
lawfully used by the publio, the Magistrate 
should find whether the objection is a bona fide 
one, and if he finds that it is so, he should 
abstain from further aotion until the publio 
right of way is determined by a competent 
Court. The jury, in such a case, is not com* 
potent to report that the way obstructed is used 
by the public, for, the decision of that matter 
aSeots the right of the Magistrate to interfere 
under e. 183, It is only when the Magistrate 
is competent to pass an order under s. 138, that 
a jury can be appointed to see whether it is a* 
reasonable and proper order. NABABUDDI ?, 
AEILUDDI, SC.S.M. 84S. 
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(8( i) 5- 133, scops o/'—Booa fidec/oim of 
private right by a parly—TiUe—Jury, function 
ot—Procedure, tobc loUowed.—l'o & pcoceedmg 
under s. 133 of ibe Code of Criroinal Procedure, 
the first p^rty asked for an obstruction of a way 
to be removed as detrimental to the public inter¬ 
ests,and the second party claimed a private right 
thereto, aad the case was submitted to the jury. 
And the jury collected the evidence and declined 
to decide the question as it involved the ques¬ 
tion ol private or public right. The matter was 
referred to the Magistrate who decided upon the 
evidence that this was a matter for the Civil 
Courts: Held, that the soction contemplates 
only an ooquiry as to the oxiitence or noij-cxis- 
teoce of the obstruction coroplaioed of, and not 
an enquiry into a disputed question of title; and 
it was beyond the scope of the jury to decide whe¬ 
ther the way obstructed was or was not a public 
way. And the Migistraie. having found that 
there was a 6o»ia fide claim of private right 
raised by the second parly, was perfectly justi¬ 
fied in leaving the determination of the ques- 
tion to the Civil Court. JiAHOMED ASHRA- 
FUDDIN V, SaIKH KaHLM BuKHSH. 19 C.L.J 
631 = 18C,W.N. 1148 = 24 lod Caa. 603 = 15 Cr. 
L.J. 515. (17 0.562; 26 C. 870; 12C. 137; 

12 C. G96, F.) 

(878) — 5. 133—Jm'isdiefion of Magistrates— 

Bona fide claim of IxtU—Duty of Magistrate. _ 

When the acts complainod of against a person 
amount to a nuisance, it is a prima facie case, 
which a Magistrate has jucisdiotioo to deal 
with Where an obstruction to a public right 
of way is complained of. if a Jlagistrate finds 
that there is a claim of title, which is bona Me, 
ho should give an opportunity to the person 
raijiing that claim to establish it in a Civil 
Court. Failing his doing so. the Magistrate is 
bound to procficd with the case ; this limitation 
or restriction does not apply, when the case is 
one affecting the publio health or safety. BelAT 
ALiv. AUDUJt Rahim, 8 C.W.N- 143. (15 c. 
564, il.) [H., 18 C,W.N. 1036.] 

(879) —S. 133—Bona fide efaim of right— 
Juristlicf/on 0 /il/agisfrafc.—It does not follow 
that, because tho land over which a right of 
way is claimed belongs to any particular person, 
therefore that person must necessarily be act¬ 
ing bona fide, when be denies that there is a 
right of way over bis land. The question of 
bonafides is a matter of fact which has to be 
inquired into like any other question of fact, 
Where there is in fact a bona fide claim of right 
in a case in which a person is required to re¬ 
move a ouisanca, the Magistrate's jurisdiction 
is ousted, and he ha^ oo power to make an order 
under s. 133. Nundo Gopal Chatterjee 
V. KusuM Kumar Banerjee. 1 C.L.J. 434 = 

2 Cr. L J. 349, [F.. 7 But. L.T. 23.] 

(880) —S- 133—i/ujisfrofe— Inguiry—Juris¬ 
diction —Uoders. 133 el seg of the Ctim. Pro. 
Code, the inquiring Magistrate has to consider 
whether there is or there is not a bona fide pri¬ 
vate claim to title. If be finds that there is 
such a bona fide olaim he is debarred from pro¬ 
ceeding further. But if he is of opinion that 


Grim. Pro. Code (ict Y of m6]—co7ilinued. 

there is do bona fidt claim of private titlei he 
is to proceed as iodicated id the sectioog of the 
Code. It is not competent to the Magistrate in 
such an enquiry to select certain evidence, to 
discard other evidence on the ground that even 
if taken by bira he would not believe it| and 
then to proceed to determitio tho very que«5tioo 
of titk involved. In re Dny sNOHA, 15 Bom, 
L R. 57^2 Bom. Cr. C. 13 = 18 lod Cae. 410 = 
14 Cr. L J. 74. 

(881)—S, 133— Respective duties o/ the Magis^ 
trate ayid of (he Jury—Conviction under 
Penal Code, s. 283, not conrflusive^—k Magis* 
trate. passing an order against a person under 
8 . 139. Grim. Pro. Code, cannot do so, relying 
merely upon a convictiju of the person under 
; 9* 283.1.P.C,, in rc>pect of the same matter, 
but must follow the procedure laid down in 
8 , 133 and ibe subsequi'Dt seotions of the Crim. 
Pro. Code. Prior to the appointment of a jury, 
the Magistrate should hime'elf determine the 
question, which is the most important question 
ID procoedines under s. 133. Crim Pro. Code, 
and which alone gives him jurisdiction, name* 
ly whether the pathway, in which the obstruc* 
tion is said to have been erected, was in fact a 
public pathway or not. Where the Magistrate 
j referred the whole case to the jury and the jury 
returned a verdict that the order was a proper 
order, but that the road was a private road. 
Held, it was incumbent upon the Magistrate to 
determine the latter point and not leave it to 
the jury. RaMA Nath Laskar v. Jaladhar 
8 EAHA, 3 C.L.J. 360 = 3 Cr. L J. 331. 

(882)— S- 133— Prescriptive right of public to 
user of way across a ford—Damming the. stream 
by erection of a bund—Desueiude of a right to 
erect a bund—Comvetency of Magistrate to pass 
orders. —Where the petitioner erected bund in 
a lordable stream, thereby causing obstruction 
and nuisance to the public in the lawful enjcy= 
ment of the right of way through the stream, 
and it was found that the publio had been ezsr* 
cising tboir cootinuod right of way across the 
stream without obstruction for a period of over 
20 years,that, even if the petitioner bad pre* 
viously a right to obstruct the stream by erect* 
ting the bund in question, it could only have 
been one of easement and the petitioner bad lost 
such right by long desuetude, while the public 
have acquired a prescriptive right of way 
across the stream. Held. aUo, that, even if the 
petitioner bad a subsistiug right to dam the 
river, such right should be exercised subject to 
the maxim sie utere tuo utalienum non laedas 
and not so ae to cause unjustihable obstruotion 
and nuisance to the public, The Magistrate 
was, therefore, competent to pass ao order for 
the removal of the obstruction. ZAFFER NA- 
WABv. EMPEROR, 32 C. 930 = 2 Cp.L J. 762. 
[O., 36 A. 209 = 12 A.L.J, 248 = 15 Cr.L.J. 229 
= 23 Ind. Gas. 181.] 

(883) —S, 133 —Field over which surplus 
water flows from adjoining fields—Not a channel 
which may be laiofully used by the public^ 
Flow of water obstructed. — A field, which is on 
a lower level than the adjoioing fields and over 
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which the surplus water of tboso adjoioing fields 
use to flow into a tank, ovoa if it could be dos- 
oribed a obanaol, is not such a channel as bud 
been or could lawfully be used by the public, 
and Action cannot betaken under s. 133, Crim. 
Pro, Code, for the removal of any unlawful 
obstruction from it. JACSAUNATH SaRU v. 
Pakamkshwau Narain, 12 A.L.J. 248 = 15 
Cr. L.J. 229 = 23 Ind. Cas. 181 = 36 A 209. 
190G AAV N. 100. 22 B. 998, H ; 34 A. 315, 
3*2 0. 930, D.) 

(884) —$, 133— Dispufe ns to tiahi n/ 

and clearinq a loaUr-coxirse betioccn two .ri/* 
loges. —£/e/d, that a dispute between two vil¬ 
lages in respect of the rights of one to dig and 
clear a water courso lor irrigation purposes, 
denied by the ctber« is a dispute to which s. 133. 
Grim. Pro. Code, is applicable to avoi(i breach of 
the peace. BUDHA v. MOHAN LaL. 25 P.W. 
R. 1912 <Cr.) = l6 Ind. Gas. 162=13 Cr. L.J. 
59*. (2 P.R. 1903, Or. 2*2 B. 983, Diss )• 

(885) —S. 133 — Outbreak o/ smallpox — 
Parents inoewinfinf? their chiUlren^ Whether 
can be said lo*cnrr!/ on trade or occupniion — 
Order to stop the prac(ice^Illegalitfh—P>iTenie 
inoculating tbeir own children upon an out- 
break of small pox cannot be said to be carrying 
on a trade or to be engugod in an occupation> 
and conseouently an order under s. 133. Crim« 
Fro. Code, to stop the practice is illegal and is 
liable to bo sot aMdo. KlNf^EMl’RROR v. 
NGA Kyauk Lon, U B R. 1913, 3i‘cl Qr. 180 = 
13 Cr, L.J. 253 = 23 Ind. Cae. 203. 

(886) —S. 133 ( = s. 521, Grim. Pro. Code, 

1872— Power of stoppmg procecdings^Revi- 
sional powers of High Court. —Where a Magis* 
trate is satisfied that there was no cause for 
acting under s. 521, be is at liberty to let the 
proceedings drop. The propriety oi such a 
finding is not a matter for (be consideration of 
the High Court. 8 HON.M PaRAMANICK v, 
JOGENDRO BHAHA, 1 C.L.R. 486. [F., 8 O. 

883.] 

(8871—S. 133— Magistmle dropping proceed- 
tngs.—On a Magistrate satisfying bimseU that 
there is no necessity for proceeding farther under 
e. 621 of the Crim. Pro. Code, 1B72, be can 
drop the matter. ISSUR ChuNDER NatH v. 
Kali ChunderNath, 8 C. 883 = 11 C.L.R. 
238. (1 C.L.R. 486, F.) 

(B88)—S. 133—ileviuaf of proceedings under, 
after previous cnnceifafioH.—There is no bar in 
law to Iho revival ota proceeding under b. 133 
with regard to the same matter, which bad 
been previously dropped, provided there are 
materials before the Magistrate upon which be 
could act prifna facie. ISHaN CHANDRA 
OHAKBAVABTl V. PRASANNA KUUAH RAI, 8 
C.W.N, 173. 

(899)—8. 133—Burial ground, order closing, 
if can be made under.—An order prohibiting the 
use of a grave yard is not such an order as can 
be made under b. 133. Crim. Pro. Code. 8 HEO 
Saban lal V, Lad Mohambd Lad. 12 C.W« 
M, 70, 


Crini. Pro. Code (Act V of 1896)—coHliimrti. 

(<S90)—S. 13.3—Openin 17 a ncio market 6 j/ the 
siiic of 071 old market — Order closing [he new 
07te. — A person, who opens .'t new market close 
to an old one, cannot be held to be carrying on 
a trade or occupation that is injurious to the 
health or physical comfort of iho community. 
Therefore, no ortlor under s. 133 can be p.is^ed 
closing the new murket. The mere fact lhat 
the people in one market aro somotiiiics forcibly 
dragfiod from it to ibo rival institution will not 
support an order under s. 133, although the 
ofTeodere can be pro^DCutj d cnminHlIy for such 
assault, MOIDIN KI TTIv, AlUJUhDA, 14 M, 
L.J. 207 = 2 Welr62. 

(dlflj—S 133 ( Pro, Code, 1872, 

$. 521> — Dtsobedicnce to order prumulgnted by a 
public scrva7U—P€yial Code, s. 188.—Under 

r. 521, though a Magistrate is authorized to 
suppress a trade or occupation injurious to the 
health or comfort of a community, be cannot 
order pig styes to bo built at a certain distance 

I from the nbadi. and the disobedience to sucb 

I an ordei cannot be punished under 18^. I P. 
C. (.^'UEICN-KuntBSS V. JODHI. S C 60, Oudh. 

(802)—S. 133-Speci/5c Retipf Act ( 10 ( 1877), 

s. 42—Cfnim of pnvafe right typhUxliJ}’ over 
land —CMi»n 0 / public right by dcfeyidants — 
Cause of action—Parties—Persons clahning 
pi<6iic ri? 7 /if ore alone necessary prirtics —Ctv. 
Pro. Code (.-Icf XIV 0 / 1882). 5. 30—Irregular¬ 
ity itt 7iot recording format order,—Whore the 
plaiutiQ claims a private right upon a certain 
land, over which a public right of way is claimed 
by the defeudants, who initiated proceedings 
under 8. 133, Crim. Pro. Code, and there 
has been an order by the Magii^trate upon tbo 
plaintiff (0 remove certain structure which tbo 
Magistrate found to be an obstiurtiou upon 
the alleged public ngbt of way : Field, that, as 
a cloud had been thrown upon bis title by the 
proceedings under s. 133, Crim. Pro. Code, the 
phuntifl bad a cause of action to bring a suit 
for declaration of bis title. Beld, also, that 
tbo plaintii! bad a right to bring the suit against 
the defendants aloue without impleading any 
other member of tbe public. Where notices 
under 8. 30 of tbe Civ. Pro- Code, 1882, were 
issued 006 year before the 'trial, meotioning 
the defendants and other residents of the 
neighbouring villages, and tbe defondauts put 
in written statement after the service of the 
notices, and adduced evidooce in support of tbe 
public ngbt of way, the notices must be con¬ 
sider od to be definite enough, and tbe simple 
fact that a particular person wan not directed, 
by an express order of tbe Court before the 
trial, as authorized to defend tbe suit, did not 
affect the result of tbe cfi:<e. SHEIK EKHAR 
ALI V. ANU MAN.7HI. 6 Ind. Cae. 46. (17 O. 
460 F.B- F-; 21 C. 180, 29 C, 100, F.; 17 O, 
O. 906, li.) 

(893)—S. 133—Claim of right—Magistrate's 
duty to decide bona fidee of — Magistrate bound 
to refer parties to Civil Court, if stick claim 
is not mere pretence—Steps which Magistrate 

1 may take, 0 sutl not instituted in Civil Court 
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Wilkin rea^rmtibh time. —Per Sharfudin. J.— 
VTi-unon. dj<6iJanfe|.—Sub-s. (3j of s. 133, 
Crim. Pro, Coae, provides that qo order duly 
mideby a Magistrate under the section sball 
be railed in question in any Civil Court Prom 
this latter pri.vision it is clear that the provi¬ 
sion of s. l3j, Ctiin. Pro. Code, should be 
sparint’iy used. Any order passed under the 
scetioij cannot be questioned in aay Civil Court. 
It i.s therefore necessary that, if the party 
against whom the order is conteinplated to be 
passed raises a question that liio pathway is 
not a public property in the sense of tho provi- 
•siou of this section, the Magistrate trying tho 
case should be careful not only to decide as to 
whether the pathway in question is situated on 
a private land or if it is for public use, but he 
should, even when tbe claim of the objection is 
not substantiated, (iod wbeihcr the claim is 
bona fide or it is set up only to oust tbe juris¬ 
diction of tho Court. If tbe Magistrate finds 
that tbe claim which is set up i.s a mere pretence, 
bo should then proceed to pass a final order 
and make the rule issued by him absolute. If 
however he finds that the claim, although not 
substantiated, is not mere pretence.and is not 
raised to oust the jurisdiction of the Court, but 
that it is raised bona fide, he should stay his 
band and refer the party to Civil Court. And 
if tbe party within a reasonable .time doss not 
have recourse to Civil Court, the Magistrate 
may then proceed to make tbe rule absolute, 

Manipur Dkyv Bidhu bousan sirkar, i 8 
C W.N. 1086 = 15 Cr. L.J. 698 = 28 Iod. Cas. 
146 -42 C. 158. 

(894)— S. 133— Jurors nominatedbyapplicant . 
— Validity of—Right o/appZicanf.—Proceedioga I 
were instituted under s. 133 of tbe Crim. Pro, j 
Code at the instance of H against P. F applied 
for appointment of jury which was granted. Ho 
nominated two jurymen. The Magistrate called j 
upon H to nominate two jurors. H nomioated 
two jurors and the Magistrate appointed a fore* j 
man. Tbe lury by a majority made an order 
against F. Held, that it is not illegal on tbe 
part of a Magistrate to address any enquiry to 
the applicant with a view to ascerlaining the 
□ames of respectable persons living in tbe neigh¬ 
bourhood who would be willing to serve on tbe 
jury. Tbe Magistrate should see that be does 
not appoint friends or partisans of tbe applicant. 
Tbe criterion in such cases is whether the appli¬ 
cant was allowed to exercise rights not conferred 
upon him by law, PARZAND ALI v. HAKIM | 
AW, 12 A.L J. 1241 = 16 Cr.L.J. 40. (2.3 C. 499 . 

26 C. 869, 1897, P.R. 4, R.) 

(894-(z)— Ch, Olds.133— Scope of section — 
Abatement of nuisance of privy, —Where a privy 
ia allowed to remain in suoh a condition aa to 
bo a nuisance to persons lawfully using a public 
place or way, proceedings to cause the nuisance 
to be abated can be instituted under ch. X of 
the Code, 8. 13.3, Crim. Pro, Code, does not 
empower a Magistrate to order a privy to be 
removed, booause it is only recently made in 
any locality. In re BALAJI NaraYaN CHITALB 
4 Bom. L.R. 682. 


Crim. Pro. Code (Act Y of mB)—continued. 

(8945) Ch. X— S. 133--Letters Patent appeal 
—Order under ch. X of Crim. Pro. Code—Not 
appealable.—OtdoTs passed under ch. 10 of 
the Crim. Pro. Code are criminal orders and no 
Letters Patent appeal lies therefrom. Th*e fact 
that in such proceedings the countor-peiitionec 
IS a competent witness on his own behalf does 
not make it a less criminal trial. Niss^HKarA 
Row SUBRAYYA V. POOLA RAMaYYA. 1915 

M. W.N. 240= 16 Cp.L.J. 349 = 28 Iod, Cas. 738. 

(895) S. 133 —Party to proceeding under— 

Sec ACCUSED Person, 2 c.L.j. 149=9 ow 

N. 393 = 2 Cr.L.J. 575. 

(896) —S. 133 —Effect of order under section 
—See ACT I OF 1877, s. 42, 17 B. 293. 

(897) —s. 1 . 33 —See BOM. ACT VII OF 1867. 
s. 33, 6 Bom.L R. 359. 

(899)—S. 13.3—See INOCULATION. L.B.R. 
1893-1900, 545. 

(899) —S. 133—See JURISDICTION OF CIVIL 
Courts, ) I w.R, 4.34 = 3B.L.R.Ap. 43 . 4 b l. 
R F B. 24 = 12 W.R P.B. 18, 7 W.R. 11,48, 
95. 6 C. 291 = 7 C.L.R, 433. 

(900) —S. 133—Sec PENAL CODE, s. 188. L. 
B.R. 1972-1892. 363 P.L.R. 1900, p, 24. Cr. 
= 2 P.R. 1900. Cr. 

(901) —s. 133—See Right of Suit, 6 C. 291 
= 7 C.L.R. 433. 

(902) —S. 133—See Nos. 1007 to 1012. and 
1300, in/ra, 

(903) —Ss. 133, 135. 138— Time for setting up 
bopa fido claims to land—Right of bringing civil 
5tt*f-““Wbere aconditional order is passed uuder 
s. 133, Crim. Pro. Code, and tbe person against 
whom tho order is made raises a bona fide claim 
that i-he subject of contentioa is private property, 
tbe Magistrate is bound to investigate tbe claim 
and cannot leave it to a jury appointed under 
S.138. There is however no authority for bolding 
that, onco a jury is appointed, it is open to the 
person against whom the order is made under 
s. 133 to set up such a claim and to have it 
determined by tbe Magistrate, before the Jury 
proceeds with the matter (I C.L.J. 434, P.) 
—Obiler.—It the jury decided that tho order 
was reasonable and proper, the appellant would 
not be estopped from bringing a Civil suit to 
establish bis right to exclusive enjoyment cf 
the land. AH Y'WAY v. Ma Gyi, 7 Bur.L T. 23 
= 23 Iod. Cas. 467 = 15 Cr.L.J. 259. (6 C. 291, 
R.j 

(904) -Ss. 133, 135, 138, 139. 141 ( = CVtm. 
Pro. Code, 1872, ss. 521, 523).—Where a jury 
is demanded under s. 523. Crim. Pro. Code, 
1972, the Magistrate ia bound to appoint one 
and cannot decide the matter by local enquiry. 

In Oie matter of Mothoor Chundbr DaSS, 2 
C L.R. 509, 

(905) iSs. 133, 136 { = Crim. Pro. Code, 1872, 
ss. 521, 525) —Order «»idsr s. 521, o&;ccfton to 

Taking ^toidence—Procedure.—'Nhea the 
person to whom an order under s. 521 has been 
issued appears to show cause against it, the 
Magistrate is bound to take evidence. /ii the 
matter of MOHUE Mandar, 8 C.L.R. 431. 
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(906)—Ss. 133, 136, 140 (^Crim. Pro. Code, 
1832» s$» 133, 136 and 140 )—DisotedUncc of 
order under $. 133 arid under s. 140—Pi’Jial 
Code, s, 183,—Where nn order bae hcoa is-^uod 
under s. 133, and the porsou on whom it has 
boon served docs not poriortn the act be i:> 
directed to do,or do what is open tc bitn, 
to appear on the date fi^ed and show 
against the order, or apply for the appointment 
of a jury, be is treating such order of a compet¬ 
ent authority with cootempt, and for such 
ooDtempt, ho renders himself liable to punish- 
nieot under 168. If such order bas been made 
absolute, and after the notice contemplated by 
that section and the refusal still by the per^oo 
concerned to obey that order, that would bo 
again punishable, and the person making it 
would have ibo power to cnforco all tfao remedies 
mentioned in s. 140. Wheo once an order bas 
been made absolute under 8» 136, it is incom¬ 
petent for the party, against whom it bas been 
made, to go behind it and question it^ validity 
in any way. Quern Empress v. Bishamhau 
Lal, 13 a. 377 = A.W-N. 1891. 169 (12. M, 476 
Appr ) [F., 31 M. 290-18 M.L J. 2l0=»3 il L, 
T. 403«9nr.L J. 151; R., P.L.R 1900, p, 24; ; 
D. 20A. 501®A.W.N. 1808.141.] i 

I 

(907)—Ss. 133, 137 — Procedure.—If an I 

accused, against whom an order is issued under 
tbo provisions of s. 133, Grim. Pro. Code, 
appears to ebow cause, tbe Magistrate is bound 
to proceed under s, 137. Ctim. Pro. Code, l*i08. 
-QUEEN Empress V. Ramachandra Sham- 
RAO Bagle, 1 Bom. L.R. 783. 

(903) —5s. 133, 137.—Merely because there is 
already one market in a village, a man who 
opens another market close to it cannot be held 
to be carrying on a trade or occupation that is 
injurious to tbe health or physical comfort of 
the community: nor does the fact that the people 
in one market are sometimes forcibly dragged 
from it to tbo rival institution, justify an order 
under e. 133, Crim. Pro. Code. In re MOIDIN 
KUTTI, 2 Weic 62, 

(909) —Ss. 133, 137—Procedure.—Wfaon a 
jury is claimed and appointed, they have only 
to try the question whether the Magistrate's 
ooodirional order is reasonable and proper. 
Matuk Dhari Tewari V. Hari Madhab 
Das, 31 C. 979*9 C.W.N, 72, 

(910) —Ss. 133, 137— Procedure* —Before a 
conditional order passed under s. 133 of tbe 
Code of Criminal Procedure can be made 
absolute under a. 137, there must bo evidence 
on tbe record, taken in tbe presence of tbe 
person called upon to show cause against the 
order, justifying the order. It is not merely 
necessary to hear tbe evidence for tbe defence, 
but tbe evidence on which tbe order is to be 
based must also be recorded. EMPEROR v. 
KABAM CHAND. 147 PX.R, 1901. (24 C. 
896, F.) 

(911) —Ss. 133, 137—Ordrr without taking 
evid&nce-^Waiver by party, effect of,—In a case 
under s» 133, if tbe party eamiDoned appears 


[ Grim. Pro. Code (Act V of 1898)—confiuTied. 

and shows cause, tho Court is to apply tbo 
provisions of s. 137, tbe languago of which is 
mandatory, and tho only course open to the 
Magistrate is to take evidence, oven if tho party 
agrees to abide by i ho decision of tbe Magistrate 
based, not upon evidenro legUly received but 
upon information gathered upon local enquiry, 
for, no waiver on ibe part of tho party cau con¬ 
fer on tho Migislrate authority ro act in a 
manner not prO'^enbe*! hy the Legislature, 
Uphnora Nath ^fANDvr.v. ii Cr, 

L J. 1*4 Ind. Caa. 436*10 C.L J. 482. 

(912) — Ss. 133. 137— Notice to ^how cause — 

Subsequent failure to vrnducc nee^Final 

order-^Dt^puie between Govtrnmcul and a pri¬ 
vate indit/icfimf.—If a perfoa to whom a notice 
has been issued under s. 133 appears and shows 
cause, his subsequent failure to produce evi¬ 
dence does not justify tbe final order under 
8. 137, until the Magistrate bas satisfied himself 
from evidence recorded before bim that there 
is an unlawful obstruction. Tbe proceeding 
under s. 133 is not tbo proper procedure to 
follow when there is a dispute between tbe 
Governmect and a private individual. In rc 
Ram Singh Naroba, 2 Bom. L R 813. [R., 

2 B:)m. Cr. Cas 13*15 Bom L R. 57.j 

(913) —Ss. 133, 137— Phffsical comfort —Cir- 
cumstanccs to be considered — tfcfd, that, s. 133, 
Crim. Pro. Cude, authorises action by the 
Magistrate, if the trade in quesliou is injurious 

< to tbe phy.-ical comfort of the community. 

^ But it is ncocssary to take all tbe circumstances 
I into account, to see tbat tbo imorforence with 
I public comfort is considerablvtand that a cousi- 
1 derable section of tbo public is aficctod iojuri- 
. ously, genoraf cquitablo principles not being 
I lost sight of. Fazal nis V. Crows, 20 P. 

• W.R 1911, Cr.*I17 PL.R. 1911 = 12 Cr. L. 
J. 146*9 Ind. Cas. 89t (34 G. 73*5 Cr. L. 

J. 45 = 5 C.L.J. 10. 17 P.R. 1889, Cr., 47 P. 
R 1888, Cr , lOG P.R. 1889, R ) 

(914) —Ss. 133, }Zl^li)zistence of hayricks on 
petitionef^s pretnises^Whelher a nuisance— 
Duty of Magistrate to take evidence .—la this 
case there were hayricks on tbe premises of the 
petitioner, and in coosequence of a represoota- 
tioo by the renpoodent that tho hayricks wore 
likely to cause ooDfiigration, the Magistrate 
issued a conditional order under s. 133. Tbe 
petitioner admitted tbe esistence of hayricks on 
his premises, but he deniod that they were a 
DUisaQoo. No evidence was let in either tor or 
against tbo order, but the ^lagistrato, from bis 
own iDspection, decided that tbe hayricks were 
a danger to adjoining bouses and made tbe 
order absolute. Beld, the Magistrate should 
not have made tbo order absolute on his own 
opinioo formed by inspeotion, but should have 
called 00 the respondent to adduce evidence 
that tbe Hayricks constituted a tiuisaooe, as 
required by 6. 137, Grim. Pro. Code. DOBAI- 
6WAMY MUDALIAR V. SUBARSAHA CHARIAR, 
17 H.L.T. 142*16 Cr. h J. 207*27 lod. Gas. 
767. (11 B. 376, 31 A 453, R.) 
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(915)—5s. 133, 137— Proceeding if can be 
dropicd Jiilhout tahing evidence when opposite 
par(y sh^ws cause— judicata, applicability 
of the doctrine of. —Where m aproceediog under 
s. 133, Orim. Pro. Code, ia respect of an alleged ' 
ob^tructiou of a public way, the ^lagistrate 
mide a conditional order but dropped the 
proceeding on ihe apposite party taking the 
objection m showing cause that the Courc had 
DO jarisclictiou to proceed with the enquiry on j 
the ground that the identical way bad previ- 
ouNly been the subject-matter of an enquiry 
under s. 133, Crim. Pro. Cede, by a Court of 
competent jurisdiction : Ueld, tbac the Magis¬ 
trate was bouurl to follow the procedure pres¬ 
cribed by 8. 137, cl. 1, it being open to the 
Magistrate after takiog evidence under that 
section Co consider wheeber there was a complete 
answer to the cdse against tbc opposite pdtiy or 
whether tbc case was one whore the parties 
should bo referred to the Civil Court for the 
determination of a matter which the Magistrate 
ooiiqjdctcd be could uot decide. Tbat on the 
facts of the case there was oo room for the 
applicatiorj of the doctriue of res judicata. 
SaROJKPASHINI DKIU V. 6l<n*ATY Charan 
Chowdhry, 19 C.W N. 332-28 Ind. Gas. 7B9 
= 16 Cp. L.J. 415. 

(01G)-55. 133, 107 and U0~Bemoval of 
nuisance—Cause shown—Coniplaviant to prO‘ 
duce evidence first ^Practice. —lu a proceeding 
under g. 133, Crim. F^ro. Code, before an order 
absolute Cin be passed under s. 140, a com¬ 
plainant, tbat 18 the party wbo has set the law 
in motion, has to produce evidence and the 
opposite party is not bound to produce evidence 
until this bus been done. INDAR v. ElNQ- 
Emperor, It A.L J. 931 = 22 Ind. Cae. 167= 

15 Cr. L,J. 23. (6 A.L.J. 685, R.) 

(917) —§5. 133, 137^ 140—Peyiat Code {Act 
XLV of ISGO), $ 86^ Conditional order% vague 
and indefiniie^Final order, scope of. —An order 
under s. 133. Crim. Pro. Code, must be euob 
tbat the persons, against whom it is directed, 
can learn from its terms what it ia that they are 
to do for the purpose of complying with it. 
Whore a conditional order made under 3. 133, 
Grim. Pro, Code, was itself too vague and inde¬ 
finite, the High Court set aside ihe final order 
passed under s. 137, Crim. Pro* Codci and de* 
dine to send back the caee for re-trial, on the 
ground that, under the Irvtter section, the Magis¬ 
trate could only decide on the reasonableness 
or propriety of the conditional order, and was 
not competent to go behind it. KALI MOHaN 
Kar V. Nakari chundra Das. 11 C L J. 114 
=5 Ind. Gas. 722=11 Gr. L.J. 213. 

(918) —Ss. 133, 137, 140— Conditional order 
bu one Magistrate—Order absolute by another 
Magistrate wUh Second Class powers—Notice — 
Bona fide claim of fiffe.—Where a Deputy 
Magistrate required the petitioner * to appear 
and show cause before a Second Class Magistrate 
why a conditional order under 8. 133 ehould 
not be made absolute, held, that the latter 
Magistrate, and not the Deputy Magistrate^ 


Crim. Pro. Code (Act Y of im)—continued. 

was entitled to make the order absolute and to 
have the notice under s. 140, issued. Proceed¬ 
ings under ss. 133 to 140 are inapplicable to 
cases in which there is a 6onfl Me claim of title. 
In re Venkakna, 2 Weir 61. 

(919) —Ss. 133, 137, 437—-See NUISANCE 

UNDER crlm. Pro. Code, 24 c. 395 = 1 c.w 

N. 217. 

(920) —Ss. 133, 138 ( = Crim. Pro. Code, 1882, 
ss. 133, 138)—4p/)/ica^ion for appoinlmcnl 
ofJuru—Duly of Magistrate.—Whoxo person 
against whom an order under s. 133, calling 
upon him to remove an obstruction, had been 
communicated, applied for the appointment of 
a Jury, held tbat the Magistrate had no dis¬ 
cretion in the matter and should not make the 
order absolute without anpointing the Jury, 

Criminal Revision case, No. 747 of 1883, 2 
Weir63. 

(921) Ss. 133, 138 and 139—Otsfrwefton (0 
a pathway—Bona fide claim of right, Magis¬ 
trate to decide the question of—Jury, function 
of- —When a complaint is made to the Magis- 
trate of an obstruction in a pathway, alleged to 

i be public and the opposite party appears and 
' claims the pathway to bo a private one, it is the 
duty of the Magistrate, before any proceedioga 
are taken under s. 133, and before any reference 
ia made to a jury appointed under 3. 138, to 
himself determine whether the claim set up 
by the opposite party is bona fide, and whether 
the toad or pathway is a publio pathway. The 
jury appointed under s. 138, are simply 
persons seleotod by the parties to determine, 
in an informal way. whether the order, aa 
passed by the Magistrate, for the removal of 
an obstruction, is or is not a reasonable order 
and it is not competent to the Magistrate to 
leave to the jury the decision of the question 
whether a pathway is publio or not, and whether 
the olaim of private p.athway set up is bona fide 
or not. Dulalram Der v. Baishnab Cha- 
RanDbb 10 C.w.N. 843 = 4 Cp. L J. 42. fir., 
6 Ind. Cas. 271= 14 O.W.N. 544 ; R.. 19 C.L J. 
631 = 18 O.W.N. 1148 = 15 Cr.L.J. 515 = 24 Ind. 
Cas. 603.] 

(932) Ss. 1.33, 138, 139—Yerdicf oljuvygiven 
on mere local inspection—Legality—Biiilding 
encroaching on a public uioy—Bona fide claim of 
right, effect of. on jurisdiction.—The verdict of a 
jury appointed under s. 138, given on mere looal 
inspection, without taking any evidence, is 
illegal. (2GG. 869, F), Where an enoroaohmeot 
is made on what is admittedly a public way, it 
is not necessary, in order to give jurisdiction to 
the Magistrate, that there should bea finding as 
to the ionajldflcharacter of any olaim that might 
bo made by the accused person to any particular 
piece of ground on which the encroachment is 
made. ADHORE Chandra Dey v. AMBIKA 
CHURN ROY. 6 C-W.N. 886. (15 C. 564. 17 0. 

662, 25 C. 278, L.) 

(922-fl)—Ch. X, ss. 133. 138, 139—06sfr«c- 
fton of a pathway — A/ajisfrato's power to refer the 
matter to a jury—Bona fide claim to the path¬ 
way as private—Magistrate’s duty to decide.— 
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In a proceeding uoclor Ch. X» Orim. Pro. Code* 
relating to the obstraotion of i\ wavi it is the 
duty of tbo Magistrate, before referring tbo 
matter to the jury, to decide himseif whether 
cc notthecleim of right to the land in question 
is m^de in good faith, and whether the path¬ 
way is a public ono or not, and it is only on 
deciding that there is no such claim that .any 
matter can be referred to the jury DHARAM 
MANDAL V. GOSSAIS Das MONDAL. 14 C.W. 
N.541 (10 CAV.N. 845, F.) 

(923) — S$ 133, 138, 435 {*Cri>n, Pro Code, 
1882, ss, 133, 138, 135)— Decision of jury — 
Power of District Magistrate to call for it under 
$• 435.—Tbe decision of a jury, appointed 
under s. 188 of tbo Crim. Pro, Code, is not a 
proceeding inaCrimiual Court which the Dis* 
trict Magistrate can call for and examine and 
refer to tbe Uigb Court under tbe provisions of 
8. 435 of the Critn. Pro. Code. CRIMINAL 
Reference No. 8l of 1887, Rat. Ud. Gr. Gas. 
336 ^Cr. Rg. 29 of 1867. 

(924) —Ss. 133, 139— Conditional order of 
Magistrate—Bcfcrenct to jury ^Majority of the 
jury against the order—Order absolute, validity 
o/.^Wher^. in showing cause against a coo- 
ditional order under s. 133 beteg made absolute, 
the party against whom the order was made 
claimed the appointment of a jury, and the 
majority of them were against tbe order, held 
that tbe order of tbo Magistrate making bis 
conditional order absolute upon tbe report of 
tbe jury, was neither reasonable nor legal. Ba< 
8ANTa BAI8TAB1 v. Emperob, S C.W.N. 566. 

(925) —Ss. 133, 139— Bouses of prostitutes, 
existence of by (he road^side. —The more exist* 
eace of houses of prostitutes by tbe roadside, 
and tbe faot that they ply their trade in them, 
oaonot afieot the physical comforts of the pass¬ 
ers-by. Basanta Baistabi V. Emperor, 5 
C.W.N. 866 . 

(926) —Ss. 133 and 140 (-ss. 133,140. Code of 
1882)—PoujSf of Afd^isfra^ to order removal of 
burning ghai^^Acis done by a private proprietor 
on his property ^Notice. —A Magistrate has no 
power under s. 133, to direct tbe removal of a 
burning ghat. What be hns jurisdiction to 
direct is that tbe proprietor should ** remove 
the nuisance in other words, take such steps 
as would result in the cremation of corpses at 
tbe place ceasing to be a nuisance to tbe public. 
That is also the form in which tbe notice under 
8. 140, should be drawn up, AUbough a burn- 
ing ghat or cremation ground may not in itself 
be a nuisance within tbe meaning of ol, 2. 6.138, 
still a Magistrate will have jurisdiction under 
that clause, if it is shown that such a ghat or 
ground is io such an oSensivs state or that 
oremation is carried on upon it in such an 
oBensive manner as to be a source of injury, 
danger or annoyance to persona living in the 
yioinity. A private owner may be guilty of acts 
done on his private property, if it may give rise 
to a public nuisance to those living in the neigh- 
bouthood. Therefore, tbe owner of a oremation 
ground may fairly be held to create a Dul6anoa> 

97 


Crim. Pro. Code (Act V of t898)—confiRuetf. 

if ho allows tbo cremation of bodies upon that 
' ground to bo so performed as to annoy or eo- 
, dauget* the lives aod properties of porsous living 
I in the vicinity. In such cises a Magistrate has 
, jurisdiohok^to pro'i'c 1 under tbo second clause 
ofs. 133. iNUJn N.VTJl BANKHflCE V. QUEEN- 
I Empress. 23 C. 425 = 2 OWN. 1I3 (19 M. 

I 484, (186-2)31 L J Ex. Ch. 280; R and 

' Disc.. 19 W.R. 309, J).} \l(.. 12 C.W.N. 70.] 

(927) —Ss. 133. 14 4-Sc'C PEN ^L CODE. b.183» 

Rm.Uq. Cr. C. 8l«Cr. Rg. 11 G-1874. 

(928) —Ss- l33, 145, 14'J-^J^roveedingsentirely 
different^Order uyider s. 147 nn proceeding 
Under s. l33, without )unsdic!xon .—An order 
under s, 147 of tbu Cnm. Pro. Code, is made 
without jurisdiction, if it is passed on a proceed¬ 
ing under s. 133, Grim. Pro Code, without any 
aotion in accordance with h. 145. The proce« 
dure under s. 147 should bs as uoder s. 145, 
which includes tbo filing of written statements, 
taking of evidence and, if necessary, local in- 
vesiigatioD. Proceedings under s. 133 are under 
an entirely diOermt chapter of tbs Code* 
AHDOOL RACKMAN MIA v, SAFAR ALL 9 lod. 
Cae. 262 = 12 Cr, L.J. 43 = 19 C.W.N. 667. 

(929) -Ss. 133, 147—See DISPUTE AS TO 
POSSESSION OF IMMOVEABLE PROPERTY. 4 
M. 121 = 2 Weir 113-6 lod. Jar. 637. 

(930) —Ss. 133, 342 488—Peirsou a^ainsf whom 
proceedings under s. 133, Crim. Pro, Code, are 
taken, whetheraceused person ^Examination on 
oalh — Penal Code, $. 193. Proceedings under 
s. 133, Crim. Pro. Code, ate more of tbe nature 
of civil than of criminal proceedings, and a 
party to such a pr }ceeding is not an ^'acousad 
person ** within tbe meaning of s. 342 of tbe 
Code. There 16 nothing, therefore, to prevent 
his being examined on oath, and if he gives 
false evidence, be may be prosecuted for aa 
offence under s. 193. I.P.C. HIBA NanDAOJHA 
V. EMi^RESS, 9 C W.N. 983 — 2 C.L.J. 149 = 2 
Cp. L J. 573. (16 E. 661, 23 0. 493, 21 A. 107, 
D,) iR,. 13 Or. L J. 723-16 lod. Gas. 755-23 

M. L J. .393- 1912 M.W.N. 1012,] 

*931)—Ss* 133 and 437 l^Crim. Pro, Code, 
1882, ss. 133, 437)—Power of District Magistrate 
J io order further sn^i/irp.—Although a District 
I Magistrate has no power under s. 437, to order 
a further enquiry in a proceeding uoder s. 133. 
the High Court will not set a^idc the whole of tbe 
proceedings upon this ground alone^ if it appears 
that the High Court itself will have directed 
tbe Subordinate Magistrate to bold a further 
enquiry upon tbe matter being referred to it by 
A District Magistrate. INDRA Natb BanBR- 

JEE V. Queen-Empress, 25 c. 425-2 C.W. 

N. 113. [R., 17 C.P.L.R. 127.) 

’ (932)—Ss. 133, 487 (= Crim. Pro. Code, 1882, 
j $$, 133. 487)— Order to remove branches of trees, 
j on police report — Jurisdiction^Disobedience^'^ 

I On a police report, a notice was issued by a 
I Deputy Magistrate to the accused to cut down 
^ tbe branches of a tree of his, which overhung a 
certain bouse and were thus dangerous in 
affording faoUity to thieves. Beld that tbe 
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’ b td oo jurisdiction to m%ke the 
ordi-c un ler s. I J ). Grim. Pro. Code. A Mugis- 
tr.itK' whomik-’^ an nrvler under s. 133, Crim. 
Pro. C hIs. for ibe removal of a nuisance, cannot 
bim-seU try and convict the person‘to whom 
such order was directed and who has disobeyed 
it Empress v. Hiral Lal, A W.N. 1883, 222. 

1933)—Ss. 133, 55G —.llipisfrnfe issuiritj nnlice 
ns Chairmnn o/ Locii Bjani —Cn<e shouhl not 
be Cried by —It is highly unde-sirable that 
a Magistrate should judicially act in a caoe 
which he has himself cxtr.)-judicially investi¬ 
gated and in which, upon facts oo investigated, 
ho has come to conclusions of fici .adverse to 
the party against whom ho subsequently initiat¬ 
es prooeediogs under iho criminal law. There¬ 
fore where a Macistrate as the ebairinao of a 
certain Local Board, is-ued a notico calling upon 
the petitioner to remove a certain obstruction, 
and the petitioner submitted a representation 
which proved ,infructuous, and subsequently 
the Magistrate initiated proceedings against 
the petitioner under s. 133 of the Grim Pro. 
Code. Held, that the concern of the Magis¬ 
trate with the case is not merely in a public 
oapaoity so as to take the ca^e out of s. 556 of 
the Grim. Pro. Code. RaTANI IvANTA PaNJA 
V. EMPEROR, 11 Cr L.J, 2 = 4 lad. Cas. 437 = 
lOC.L.J. 484. (5A.L.J.357. A.W.N, 1908. 95. 
7 Cr. L.J. 393, «.) 

(934) —S. 133 (3) ( = Cri»i. Pro, Code, 1889, 
s. 133 (3 ))—"Trade or occupation"—Proprietor 
of n cremation-grownd ,—Tho proprietor of a ore- 
mation-gcound oannot be said to be carrying on 
any " trade or occupation” within the meaning 
of 8. 133 (3), inasmuch as he merely puts his 
land at the disposal of any one who wishes to 
cremate a dead body and makes his profit by 
charging a high rent to a tenant who sells wood 
to the relatives of the dfoeased. Indra NATH 
BANER.JEE V. QUEEN EMPRESS, 23 C. 423 = 2 
C.W.N. 113. 

-8. 134 (=1882, 8. 134 ; 1872, 8. 523 ; 1861, 

B. 309). 

(935) —Ss. 134, 143. 144—See NUISANCE 
UNDER GRIM. Pro. Code, 8 A. 99 = a.W.N. 
1886, 27. 16 C. 9. 

—3. 135{ = 1882, 8. 135 ; 1872, a. 523 ; 1861. 
8. 810). 

(936) —8. 135—See Nos. 903, 901, supra- 

( 937 ) —135, Reference to Jicry —A 

Magistrate should not refer any question to the 
Jury, under s. 138. until it has been first deter¬ 
mined that the place where the obstruction is 
alleged to have been caused is a public place. 
He may then require the Jury to determine 
whether the order is reasonable and proper. 
In re KHAJAH Bhoy. 2 Weir 64. 

-8. 188 ( = 1881, 8. 136 : 1872, 8. 525 ; 1861, 

a. 311). 

( 93 a)_B. 136—See Nos. 905, 906, supra. 
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-8. I37f = 1882. 8. 137 ; 1872, sa. 525, 527 ; 

1861, aa. 311. 313. 

See Magistrate, Jurisdiction op. 

See Nuisance under Crim. Pro. Code. 

(939) —S. 137 { = Crtm. Pro. Code, 1882, 
s. 137J—ContZifionaZ order 7nndg absolute with» 
out examining loilnesscs- —Where, on cause 
being shown wby a coudiiional order under 
s. 133 should not be mide absolute, the 
Magistrate referred the objection to a Subordi¬ 
nate Magistrate for report, aud, on the report 
being favourable to the party coacerued, the 
Magistrate made the order absolute on a 
personal iLspcction of the spot, without taking 
any evidence whatever, held, that the procedure 
was ab initio illegal. In re KOLANDAVELU 
GHETTI. 2 Weir 62 

(940) —S. 137—Sdc ACT I OP 1877, s. 42. 
15 C. 460, P.B. 

(941) —S. 137 — See Nos. 907 to 919, supra. 

-3. 138, para 1 ( = 1882. s. 138; 1872. 

BS. 523, S24) aod para 2 aew. 

See Magistrate, Jurisdiction of. 

See Nuisance under Crim. Pro. Code. 

(942) —5. 138—tlurp, appointrmnt of — Five 
persons named as furors—Report by four, one 
being ill — Whether report legal. —Five persoas 
were appointed jurors in accordance with the 
provisions of s. 136. Of these persons only 
four jurors dealt with the case, one of them 
being ill and unable to attend. Ou the report 
of the four jurors, the conditional order was 
made absolute : Held, th:it, notwithstanding 
that the jury as a body can act by a majority, 
that act must be by a majority out of a jury 
of five people who investigated the case, and 
that in tbe present case tho report was not legal 
aod the order should beset aside. Promotha 
Nath eose v, Basanta Kumar Bose. 6 Ind. 
Cas. 777 = 11 Cr.L.J. 402. 

(943) —S. 138—See Nos. 903, 904, 920, 921, 
922, 923, 936, supra, 

(944) —Ss. 138, lil—Extension of lime to jurors 
for making thetr report. —Where aa applicatioo 
for extension of time within which to deliver 
their verdict Is made by the jury, no proceedings 
can be valid, until it has been disposed of. Tbe 
Magistrate appointing tbe jury bas tbe discie- 
tion whether or not to extend the time to tbe 
jurors to give their verdict. Such an exercise 
of discretion is a condition precedent to the 
passing of an order under s 141, Tbe power 
to extend or refuse to extend time is expressly 
conferred by the last clause of s. 138. QUEEN 
Empress v. KedarNath, 23 A '159 = 4.W.N. 
1901, 30. 

(945) —Ss. 133, 141—06sffucfio« to highxoay 
—Verdict of jury appointed for that purpose.— 
Although tbe verdict of a majority of the jury 
must be accepted by tbe Magistrate, this meaas 
that the jury should have beard together and 
tried tbe matter which had been referred to 
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them ; the deoisiOD of three of them acting in 
the absenco of tbo other two ie wholly invalid. 
QUEEM Empress v. Kedau Nath. 23 A, 1S9 
= A.W.N. 1901. 30. 

(916)—S. 138 (II —Se6 PENAL Code, e 188, 
Rat. Co. Cr. C. 342 =Cr. Bg. 33 of 1887« 

-S. 139(«1832. 8. 139; 1872, 88. S23. 326)« 

(947f—S. 139-See No3 . 904, 921. 922, 924, 

925, supra. 

-S 140 ( = 1882. B. 140; 1872, 88. 523. 525; 

1861, 88. 311, 312). 

(948) —S. 140—See Nos. 906, 91G, 917.918, 

926, supra. 

-S, 141(» 1882. 8. 141: 1872, a. 823, para 4 

(949) -8. I4l—See Nos. 904,944,945, supra. 

-S. 143 ( = 1882, B. 143 ; 1872, 8. 519; 1661. 

8. 63). 

See Magistrate, Jurisdiction of. 

See Nuisance under Grim. Pro, Code. 

( 950 ) —S. )43—Pe«al Code {Act XLV of 1860) 
s. iOO—Working husking machines at night ^ 
When the Magistrate, in a case uodor 8. 290. 
1. P. C., without recording evidence on the 
issue whether the use ol the buskiDg-maebioea 
complained of did or did not cause any 
common injury, danger or annoyance to the 
people in general oconpying property in the 
vioinity, ordered tbo accused under e. 143 of 
the Crim. Pro. Code, not to continue the use 
of the maebioes during the night from 12 
midnight to 5 A.M. held, that, though the 
Magistrate's proceedings were not without juris* 
diction, they were irregular, as he was not 
justified in refusing to take the evidence tender* 
od by the parties bearing on the question at 
issue. PharAYA MaL v. The EMPEROR OF 
INDIA, 34 P.L.R. 1903. 

(951) —S. 148 —See PENAL CODE,ss. 188, 290, 
19 M. 4C4 = 1 Weir 247*6 M.L.J 181*1 Weir 
247 = 2 Weir 65. 

(9.52)—8. 143—See PENAL CODE. ss. 268, 
290, 69 P.L.R. 1904 = 9 P.R. 1904, Cr. 

(953)—8. 143—See Nos. 859, 935, supra and 
No. 1012, infra. 

(964)— Bs. 143, 417—See PENAL CODE, 
ss. 188, 290, 7 M.L.J. 33, P.O. 

-8.144 ( = 1882. B. 144 ; 1872, e. 518 ; 1861. 

as. 62 and 63). 

flee Nuisance under crim. Pro. Code. 

(956)—S, 144 (*Cfiw. Pro. Code. 1872, 
3. 518)—Scope of the section.—The application of 
8. 518 is confined to the particular act from which 
danger is apprehendod, and doei not authorize 
an order prohibiting a course of conduct or an 
occupation iovolviog a series of acts done at 
oertain intervals and spreading over a period 
of time. It is expressly stated that the direc* 
tion authorised is to abstain from a certain act , 
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and that tbe section is intended to provide for 
oases vvbon a speedy remely is desirable, and 
when the procc^iure in s. 521 (s. 133)wouId be 
inefTectivo. High Court Proceedings, 4th 
Fed. 1879, No. 117. 2 Weir 67. 

' (356)—fl. Hi—Order under (hesection^ when 

can be made —S. 188. /.P.C.—Before a Magis¬ 
trate can take action under s. Ml, be must be 
of opinion that iinmodlato preveucion or speedy 
remedy nocoss^ry, and when ho has made up 
his mind that it is so, be <t:itc the miterial 
(acts in bis order. KAROOLAL SatAWAL v. 
SnVAM LaL, 32 C. 93S*»9 C W.N 864*1 C.L, 

! J 216 = 2 Cp.LJ. 218. [R . 11 C.W.N, 223, 

‘ 14 C.W N. 231 = 11 Cr. L. J. 13*5 lad. Cas. 
154.] 

(957j—S- 144—Oiyeef of—Eoasion of the law 
— .•irbitrary ani successive renewah of order 
under th* section—High Court's power to revise 
—Charter Act. s. 15.—S. 141, Crim. Pro. Code, 
relates to tbe passing of provisional orders to 
lido over temporary emergeocies and in cases 
where * immediate prevcotion or speedy remedy 
isdesirabU.' The powers given to tbe High 
Court under cl. 15 of tbe Charter Act are suffi¬ 
cient to pcevoot the evasion of the law as laid 
down by s. 144, by tbe Magistrate, who under 
tbosbcltecof that section, assumes a jurisdiction 
to prohibit persons by a permaceat jnjuaotioQ 
from taking processions tbroughoutan indefinite 
period, by arbitrary and successive renewals of 
orders under s. 144 (a). GOVINDA ChbtTI v. 
PERUMAL CHRTTl, 25 U.L J. 370 = 14 Cf. L« 
J. 389 = 21 Ind. Cab. 381. (7 C.W.N. 143, 11 
C.W.N. 79 (82). 6 C. 7 (19). 25 G. 852, R ) 

(959)—S. 144— Breach of pince aoprehmded 
— Powers of Magistrate. —If a Magistrate appre¬ 
hends H breaoh of tbe peace, he can restrain 
temporarily tbe exercise by any private persons 
of tbeir Uwful rights, to prevent that result, and 
disobciieoce to euob an order is an oflenoe under 
s. 188, Penal Code. TEKAIT KUN.J BEBARI 
NARAN DBO V. BHIKO SlNQH. 5 C.W.N. 329, 
(10 B.L.K. 443, F.) 

(959) —S, 144 Pro. Code. 1872, 

s. 518)— To ''abstain from a certain aett" mean^ 
ing of the pxp;essio4.—Where an order under 
9. 518 requires tbe petitioner to abstain, from 
interference with a certain mutt aod tbe pro¬ 
perty appertaining to it, the order is an order 
to abstain from certain act, within tbe 
me^DiQg of tbe eaction. ELAVARI8U VAHAMA- 
MALAi Ramanuja Jeeyausvami v. Vana- 
MAMALAi Ramanuja Jeeyar, 3 H. 354 = 

2 Weir 60 = 6 lod. Jur. 29. 

(960) —S, 144— Dispute between two sects of 
Mahomedans as (o use of mssgue.—'T/hote, in a 
dispute between the members of tbe Hanifi and 
tbe Sbafi sest^ about tbe use of a certahi moa* 
que, the Magistrate passed an order addressed 
to thii members of b^tb tbe sects which was 
to be observed in regard to the entry of tbe 
mosque by tbe menabers of tbe rival seots, fields 
that the order was one to abstain from a 
certain actp althoogb it was not so in form 









1543 


THE ALL INDIA DIGEST. 


15U 


€rira. Pro. Code (Act V of 1898)— continued, 

and the oi jer wad therefore ffitbiD tbe powers 
coufe-Tod uv e. 144, Crim. Pro. Code. QUEEN- 
E.\il |{KSS V AI5UULLA Baheb. 24 M. 262 = 2 
Weir 6H = 2 Weir93. 

(Ofii)—5. 144 { = Crim. pro. Code. 1861, 
s. Form ot order under.—A.n order under 
3. 6^ of the Crim. Pro Code, should be a writ¬ 
ten order addre^^ed to a particular 'udividual. 
REU. V. Makdan HusEN, Rat. Un. Or. C. 30 
= Cr. Rg. iO-3-18?0. 

(962) —S. 144 { = Crtvi. Pro. Code o/ 1872, 
s. 518)-~~ Nature of order under. —A Magistrate 
cannot make an order, under e. 518 of the 
Crim. Pro. Code (of 1872). which has more 
than a temporary operation. Tbe grant of 
what is, in effeci, a perpetual injunction is 
entirely beyond his powers. GOPI MOHUN 
MOLLICK V. TaRAUONI ChOWDHBANI, S C. 
7=4CL,R.309. F.B. =2 Shorae L.R. 217. 16 

B. L.R. 74, F.B. ; IS W.R. Cr. 47=10 B-L-R. 
434. F.B,. 2 0. 293. 6N W.l-. 104. i?,j [F., 4 

C. L.R. 410; i?., 10 A. 115 = A W.N. 1868, 25, 
8 C. 580, 19 C. 127, 30 C. 155. F.B.. 8 N.L.R. 
107, 14 Cr. L.J. 589 = 25 M.L J. 370 = 21 Ind. 
Cas. 381.] 

(963) -S. 144 ( = s. 621 of 1872)-Nature of 
order ,—A Magistrate has no power to pass a 
perpetual injunotion under 3. 518 of the Code. 
Bradley V. Jameson, 8 c. 580 = 11 C L R. 
414. (6 C, 7. R.) 

(9G4)—S. 144. Nature of order under OieseC’ 
fion.—A Magistrate is not competent to make 
an order under s. 144, wbioh ia not limited in 
time, but, on the face of it, purports to be of 
the nature of a perpetual injunction. ReuJIT 
BINQH V. LUCHMAN PROSAO, 7 C.W.N, 140. 
[R.. 14 Or. L.J. 589 = 21 Ind. Oas. 381 = 25 M. 
L.J. 370. Disc., 34 C. 897=6 C.L.J 186-11 0. 
W.N. 942.] 

(965) —S. lii-~Ternporary orders in urgent 
cases of nuisance — Stgh Court—Powers of .— 
An order passed under s. 144 of the Crim. Pro. 
Code, restraining a certain body of people, from 
exercising tbe rights of Melvaramdar, in re¬ 
lation to certain lands, is a valid one. The 
Madras High Court ia more liberal than the 
Oaloutta High Court in the interpretation of 
e. 144. Tbe High Court will interfere, if the 
Magistrate passes a permanent injunction 
instead of affording a temporary relief in mat* 
ters of urgency. In re, AlBTYARU AMUAL 
1914 M.W.N. 169 = 13 Cr L.J. 145 = 22 Ind. 
Gas. 721. 

(966) — S. 144 —Ternporary orders—No power 
to renew for a further period except by notifi¬ 
cation of Ooiernmtnt.—Q. 144, Crim. Pro. Code, 
applies to all temporary orders In urgent oases 
of nuisance or apprehended danger, and, except 
specially extended by a notification of Govern- 
meat, no such order shall remain in foroe foe 
more than two months. Where an order itself 
does not set forth the material facts of the oase 
as required by law, and no urgency is indicated, 
the order Is without juiisdiotion. Where an 
order purported to renew a previous order, it is 
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in effect an extension and hence one passed 
without jurisdiotioQ. GOVINDA CHETTY, v. 

I EMPEROR, 1913 M.W.N. 1003 = 14 Cr. L.J, 
658 = 21 Ind. Cas. 898 = 27 H.L.J. 628. 

(967) — S. Hi—Urgent orders in case of danger 
of breach of peace —Force at disposal of Afn^is- 
Irate insufficient—Procession a luxury—Whether 
sufficient ground for order under s. 144.— 
Where a Magisttaie apprehends that, with 
tbe force at his disposal be cannot prevent a 
breach of tbe peace, be has jurisdiction to pass 
a temporary order under s. 144, Crim. Pro. 
Code, stopping a procession. Tbe fact that a 
procession is a luxury, is not a sufficient ground 
for passing an order under s. 144. ARUMOGA 
Moodali V. 8. E. Koo-Pebumalswamt 
CHETTY. 15 Cr. L.J. 30=22 Ind. Cas. 174. 

(968) —S. 144—Ex parte order—]^hencan be 
passed. —An ex parte order uuder a. 144 can only 
be passed in cases of emergency or when there 
is DO time to serve notioe. VbnoatarAYA 
Goundan V. The Very Reverend- 
N. RONDY. 8 M.L.T. 180*7 Ind.Cae. 843 = 11 
Cr. L.J. 449. 

(969) —S. Hi—Power of Magistrate-—A'iiltk- 
gistrate has no power .to make an order under 
3. 144 directing tbe petitioners who are cultiva- 
tiug laiyats to refrain from reaping tbe crops 
they have sown, unless they paid the rents 
claimed to be due from them to tbe Govern¬ 
ment or tbe Government farmer. Is.aB MoN* 
DAL V. Emperor. 8 C.W.N. 373. [F.. n Or. 
L.J. 11 = 4 Ind. Caa. 677 = 13 0- W.N. 188 = 
5 M.L.T. 92.] 

(970) —S. 144— Power of Magistrate to adju¬ 
dicate upon gucstions of title—A Magistrate, 
under s. 144 of the Crim. Pro, Cede, is to make 
an order with tbe object of preventing a breach 
of tbe peace if he considered a breach of tbe 
peace was imminent. It is not bis business, 
nor bas be any jurisdiction, to adjudicate upou 
aoy question of title or possession. APPALA 
NaRASIMHULU V, aiAHANT HARI NARAYANA 
Das Babaji, 2 Weir 93. 

(971) —5- Hi—Object of order—Prevention 
of pecuniary loss to a party — Remedy in Civil 
Conrf.—S. 144 of the Crim Pro. Code cannot 
apply to a case where tbe object of the order 
under tbe section appears to have been merely 
to prevent pecuniary loss to tbe opposite party. 
Tbe proper remedy for tbe party aggrieved lies 
in the Civil Court. RAM AUTAR SaBU v. 
KISHNUPUT BAM, 11 Cr. L.J. 11=4 lad. Cas. 
577=13 C.W.N. 188 = 9 M.L.T. 92. 

(972) —S. 144 ( = Crim. Pro. Code, 1872, 
s. 6l8)— Order under—Piotection of property.— 
An order under s. 518 of tbe Crim. Fro. Code, 
1872, cannot be made merely for the protection 
of property. In the maffer of the petition of 

Prayag Singh; empress v.Pbayag Singh. 
9 c. 103. [F., 11 Cr. L.J. 11 = 4 Ind. Caa. 577 
= 13 C.W.N. 188 = 5 M.L.T. 92; i?., 19 C. 197.] 

(973) —S. 144—Order to hold hat on certain 
days, whether legal. —Although a Magistrate 
acting under b. 144 is empowered to make an. 
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order prohibiting a person from bolding a hat 
on certain spooified days of the week, the terms 
of the law do not empower a Magistrate to 
make a dirootioo that the should be held 
upon certain days, leaving the p^rty no option 
to hold his hat upon some other days than 
those on whioh his rival bolds his hat- Shvam- 
ANAND DasPaIIaRA J v. EmPBROH. 31 C. 990 
=*8 C.W.N. 781. 

(974) —S. 144—O/^der the holding 

cf a bfit—Legality,~TbQ object of s- 144 is not 
that the orders should be mado prescribing the 
bolding of hats iode&oitely within a certain 
area for two moatbs. Where an order under 
e. 144 enjoined the petitioner not to establish a 
rival market within a quarter cl a mile of a 
certain market place, that it was not a 
proper order, as it did not meotioo any limits 
of time, and there was oothmg in the order to 
lodioato whether the petitioner would De enti¬ 
tled to hold any market at any time within a 
quarter of a mile. BlDHU RaNJAN MaZUM- 
DAR V. RAMEsa Chandra Rai, it C.W.N, 
223«9 Cr. L.J. 43. [fi., 34 C. 897= ll G.W,N. 
942 = 6 O.LJ. 186 = 6 Cf. L.J. 194, P.B.l 

(975) —S. 144—Hat—HoWinj hat on one's 
own property, if unlaw/ul—JVhelher vijunction 
may isiue not to hold h\l^Dulyof Magistrate 
in case of establishment of rival bat—Breac/i of 
peace—Order not to snoUsi people attending 
other hat.—The holding of a hat on a man's 
own properly is not in itself a wrongful act and, 
therefore, any ulterior consequence whioh may 
arise from it cannot give rise to any proceeding 
against the owner ol the land for committing 
an act likely to cause a breach of the peace, 
unless those ulterior cousequeooes are made 
the basis of the prooeediogs. An injunction 
cannot be issued to a person restraining him 
from doing a lawful act upon his own property. 
Therefore, an order directiog a man not to use 
his property in a lawful maoDor, for instance, 
not to establish a hat on bis own land, does 
not come within the purview of s 144 of the 
Ctim. Pfo* Code. What the Magistrate in this 
case ought to have ordered tbe parties to do was 
nob to obstruct or allow their seevauts to obstruct 
any person from attending the other market 
u he wished to do so. RakhAL DAS SINGH v, 
Emperor, is Cr. L.J. 5li = ia lod. Gas. 633. 

(976) S. Hi—Power lo make an order of 
irrevocable nature.—Tba order of a Magistrate 
direotiog. under s. 144, the division of crops 
between the tenants and a rival Zemindar, is 
an order of an irrevocable nature, and such as 
TTw «empower him to make. 

NEMAI CHABAN BANER. 

JaK, 6Z V, 184i 

(977) —;^l44~Cla»m of right—Jurisdiction of 
Crmtnal Courts —Vfhete a Raja applied for an 
order dir«tiag tbe petitioners to take certain 
Ido B m tbeir possession to his boose, and to 
perform the worship of tbe idol there, held, that 
a Otiminal Court bad no power to decide tbe 
quMtioD of any such rights as claimed by the 
Baja and fo pass an order, Ihereupop, under 


Cpira. Pro. Code (Act V of 1898)-oonfiJj«ed. 

3. 144. K^MALNARAIN AOHIKARI V. RAI.V 
JOTINORv Mou.XN Roy. 6 C.W.N. 378. CR . 11 
Cr.L.J. 191=4 lud. Cas. ll-iH = 5 M.L.T. :^l7.J 

(97S)~’S. Ill— I’rohibiti'xi of calleclion nf 
rents Penal Coili. s. iSS.—.-l M-tgistrate has 
DO power to pass an order, under ». 141, Critn. 
Pro Code. dirL-cting c.’rtun por.sous to refruu 
I from collecting rents from llie toiiants. J)ih* 
obedioocs to suchao order will n.., constitute an 
oflonee under s. 138. Penal Code. J’UEMCH aND 
SINGH Roy V. DHAltM,\D.\S SlNiiH ROV, 9 C 
W.N. 892. 

I 

\ (9791—S. 144 — Stopping (he erection 0 / an 

I evioaukment which may cause lo^s to others— 

f LegalUy^Exccultve order^Magistrtite's vxpla^ 

nation supplementing the order passed.—Aa order 
under s. 144, Crioj. Pro. Code, o^onot be passed 
where the object of tbe order is merely to prevent 
pecuniary lofs to any person. Where the Deputy 
CommiSfsioner ordered the petitioner to stop the 
erection of an embankment, on the ground that 
the erection might cause great loss to the oppo¬ 
site party, and in hie ezplanatioo to the High 
Court submitted that his order was an executive 
order having for its object the prevention of a 
disturbance of tbe peace, held, tbm tbe order 
was illegal and should b? set aside, inasmuch 
as it could not have been parsed under s. 144 , 
Crim. Pro. Code, its object being merely to 
prevent loss to the oppoiire party. Ram autar 
8AHU V. KISHNUPUT RAM CHAUBY. 13 C.W. 
N. 188=11 Cr. L.J. 11*4 Ind. Cas. 977«8 
I M.L.T. 92. (9 C 103, 8 C.W.N, 373, F.) 

(980) — S. 144—Order directing a person to 

abstain from management of temple until the 
eviction of another person. —Where an order 
passed under s. 144. Crim. Pro. Coda, directed 
a person not to interfere svith the management 
of a certain " koviV' and also directed him to 
abUttin from taking any part in the manage- 
meet until another person should bo duly 
evicted from tbe managoment by dus oourso of 
law, held, that the first part of the order was 
an order to abstain from a certain aot” within 
the meaning of those words as used in the sea* 
tioQ and therefore made with jurisdiction. 
Held, further, that the second part oootravened 
the provisions of e. 144^ sub*B. 5 and to that 
extent was made without jurisdiotioo. Rama* 
NADHAN CBETTI V. MUBDGAPPA CHETTI. 
24 M. 48 = 2 Welr92. (19 C. 127, D ) [F., 15 

Cr.L.J. 145*22 Ind. Cas. 721 = 1914 M.W.N. 
169 ; R., 17 C.P.L.R. 133.j 

(981) — S. 144 ( = Crim. Pro, Code^ 1861, s, 62) 
—Order directing removal of enpbankment. —An 
order directing tbe removal of an embankment 
whereby the adjacent lands of the complainant 
are in danger of being flooded, cannot be made 
under e. 62, by a Subordinate Magistrate. HIGH 
COURT PROCEEDINGS, 22ND FEBRUARY 1870. 

2 Weir66 = SM.H.C.Ap. 19. 

(982) —S. 144 (=Crim, Pro» Code, 1892, 
s, 144)Sight of public worship,—Pereone of 
whatever sect are at liberty to erect build* 
logs and thereto condoot pablio worship on 
their own land, provided t^y neither inv%dn 
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tlio nght of property enjoyed by their neigh- 
briuiv oor cause a public nuisance* and are also 
eiv tiled to conduct religious processions through 
public streets if they do not interfere with the 
ordinary use of such streets by the public and 
subject to such directions as the Magistrate 
m ly lawfully give to prevent obstruction of the 
thoroughfare or breaches of the public peace. 
Pahthasaradi V. Chinnakbishna. 2 Weir 
70»S M. 304. 

(983) — S. Morfislrates poirer (o festrain 

the exercise of <i legal right—Order of High 
Court allowing ITindvs to pass a masjid ;n pro¬ 
cession—Jyiterpretaticn of the order. —Although 
a Magistrate may, on an cmorgcncy, restrain 
temporarily the exercise of a legal right in order 
to preserve the peace, bis authority to do so is 
co^^extensive with such emergency, and when 
it ceases, bo should secure to every person the 
ctijoyment of his legal right, and by means of 
proper precautions, deter these who seek to 
invade the right of otbert^. Whore the High 
Court held that the Hindus were entitled to 
pass or re-pass a masjid in procession, attended 
with music, on alt lawful c<casions and in a 
lawful manner, so as not to disturb the respond* 
ents or other persons assembled lor the per¬ 
formance of religious ceremony, held^ that the 
dcoreo ought not to be interpreted so as to mean 
that the Hindus should bo prohibited from 
passing in procession with music, merely because 
the respondents and other persons bad assembled 
under the guise of religious worship, in order 
to prevent tfao playing of music by the Hindus. 
Held^ further, that in such cases the respond¬ 
ents should 6x certain hours for worship on 
those days in which the Hindu procession bad 
to pa?s the mosque^ hire PEDDa Chari. 2 
Weir 74. 

(984) —S. 144 ( = Crim. Pro. Code, 1882, 
3, IH)—Lawful Use of public street, —No per¬ 
sons have a right to obstruct others when mak¬ 
ing a lawful uro of a public street, and a custom 
founded on religious intolerance cannot be re¬ 
cognised. If the members of any sect desire to 
prevent the use of the streets in the neighbour* 
hood of their houses by members of any other 
sect, they should erect their bouses on streets 
whiob are private property. Jrxre RAMANUJA 
AIYANQAR, 2 Weir 89. 

( 985 ) — 5 ,144—Time during which prohibitory 
order to remain in force^ not specified-^Order, 
validity of. —An order made under s. 144 is not 
bad, because it omits to state that its operation 
is confined to two months, or some shorter 
period from the making thereof. Under tbo 
provisions of cl. (5) to s. 144 of the Code, an 
order under s* 144 only enures for a period of 
two months, and, therefore, unless there is 
somothing to the contrary in the order, it must 
be presumed that the order is to be limited to 
the period of two months specified in the Code. 
Ram Nath chowdhry v. Emperor, 84 C. 
897 = 6 C.L.J. 186=11 C.S.M. 942=6 Cr. 
L J. 194, F, B.=2M,L.T. 474. (2 C.W.N. 

.423, 7 O.W.N. 140, 11 C.W.N. 393, Disc.) 


Grim. Pro. Code (Act T of 1898)-^continued. 

(986, 987)—-S. 144—Extension of period of 
two months by repeating order—Order isSuin^ 
notice under subsegueyit con/innation of the order 
on cause shown whether extends the period of 
operation of the first crder.-^A Magistrate has 
no power to extend the period of two months 
prescribed by s. 144 of the Grim. Pro, Code by 
repealing the order on a subsequent date. 
Where the Magistrate made an order issuing a 
notice under s. 144. Grim. Pro. Code, against 
a person not to do a cortaio thing and directed 
him to show cause on a subsequ'^nt day against 
tbo order, and. on such oauHO being ebowo, 
refused to withdraw the order, held, that the 
order issuing the notice was an order under 
s. 144. Grim. Pro. Code, andi as each, could 
remain in force for two months from its date» 
and the confitmatioa of the said order on a 
subsequent day on cause being shown could 
not extend the period of its operation beyond 
these two months. THOMSON v. EMPEROR, 
13 C.W,N. 193 = 3 M.L.T. 96 = 11 Cr. LJ. 
12 = 4 Ind. Cae. 590. 

(9881—5. 144 ( = Cfim, Pro. Code. 1872, 
s, 618) = s. 144 of the Code\of iBSi^Order under 
the section, duration of—Breach of orders some 
years thereafter — Penal Code. $. 180.—The 
Magistrate is not empowered to pass an order 
under e. 518 of the Code of 1872, whiob would 
have more than a temporary operation, and 
tbo grant of what would be in efiect an order 
(or perpetual iojunotion is beyond the Magis¬ 
terial jurisdiotioo. The Code of 1882 has 
recognised the prinoiplet and the omisBion to 
limit the duration of an order under s. 618 of 
1872 has been supplied by 3. 144 of the Code of 
1882, which limits it to two months. Where 
an order, under e. 618 of the Code of 1872» 
passed in 1876, directing thesar^ogis to take the 
procession of their ^idol at a particular hour and 
in a particular direction, was not promulgated 
again in 1886, the saraegis^ taking the proces¬ 
sion ID 1886, contrary to the order of 1876. 
could not bo convicted under e. 188, I.P.C., as^ 
the order could have only a temporary effect. 
queen-Emprbss V. SHEODIN. 10 A, 113 = 
A.W.N, 1888. 23. [i?.. 10 A, 150.] 

( 969 )—S, 144 ( = Crim. Pro, Code, 1872, 
$. 518)— Illegal order — Jurisdiction of CiuiJ 
Courts.—The powers conferred by the seotioD 
are large, but they ought, like all other powers 
of discretion created by law, to beoxeroiaed in a 
reasonable manner; and a Magistrate is bound, 
before he issues an order, to satisfy himself 
upon reasonable grounds that his order is 
likely to prevent a riot or affray. Where a 
Magistrate fails to exercise reasonable discre¬ 
tion. or satisfy himself that his order is 
absolutely required for any of the purposes 
mentioned in the section, and the order made 
by him deprives a mau of the right to deal 
with his properties in a lawful way for lawfm 
ends, such an order may be set aside by the 
Civil Court as one that the Magistrate was nrt 
entitled to make. EEDAR NATH v. RUQHir 
NATH, 6 N.W.P. 101. [B., 6 0. 7 F.B.] * 
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(990) —S. 144— InUrdiciing exercise of legal 
right — Penal Code, s. 188.—Tho Magistracy 
may, under s. 144, Grim. Pro. Codo, io circum* 
etaocos ^bero the public tranquillity is in 
danger, interdiot ^of tbo occasion the exorcise 
of a legal right, and disobcdieoco to tbo order 
is puniehaolo under s. 188. I.P.C. QUEEN* 
Empress v. Karigowda, is b. 758. 

(991) —S. 144 l=^Crini. Pro. Code, 1882, 

s, 144)— Order fnade without jurtsdiction—High 
count's power of tnier/erence—Charter Act (24 
and 25 lOli. 5. 15— certain aci/’ 

meaning of, —The High Court can intotforo, 
under s. 15 of the Charter Act, with an order \ 
made by a Magistrate, uodoc s. 144 of the ! 
Grim. Pro. Code, when tbo Magistrate baa no | 
jurisdiction t:i make the order. (F., 19 C. 12T, | 
25 C. 852, 20 C. 1H8; i?.. 31 C. 990J. The 
words '' A certain act moan a definite act. 
Therefore, an order directing a person not to 
collect rents from the ryots generally, 
without mentioning any particular ryote, does 
not come within the terms ** a certain act in 
a. 144 of tho Code, and should, therefore, be set 
aside. ABAYESWAHI DEIU V. 8IDHBSWARI 
DEBI, 16 C. 89. [F , 19 C. 127.] 

(992) —S. 144—Or<^cr under the section con* 
Crari/ (o a decree of Cwil Court, effect of ,— 
Where tbo landlord of a certain share in an 
estate had obtained a decree in a Civil Court 
for arrears of rent and for ejectment of bis 
tenants, and obtained also possession under 
that decree, held, that the mere fact that the 
landlord was unable to point out tbo particular 
lands of which bo bad obtained possession 
under the decree, would not justify an order 
under s. 144, tbo efioct of which would be to 
deprive the landlord of the lands to which be 
was entitled, and that it was on the tenants 
to show what lands They held from the land¬ 
lord. GoBiND Bahai v Messrs. Sims 
AND CARRUTHEKS. 6 C.W.N. 468, 

(993) —S. Renewal of order on the 

expiry of two months,*^ h Magistrate has no 
jutisdiotioD to make on order for the renewal 
of an order under h. 144 an the expiry of two 
months. Eemjit Bingh v Luchman 
PROSAD, 7 C.W.N* 140 IR., 14 Cc. L.J. 689 
= 21 Ind. Oaa, 381 = 26 M.L.J. 3700 

(994) —S. 144 — Order under the section**^ 

Appeal — Bigh Cowt'a Act, s, 16.—An order 
which purpone to be based upon the legal rights 
of the parties afiected by the order, but which 
in fact proceeds upon a mieconception of those 
rights, although there is nothing on the face of 
the order that it is beyond the powers conferred 
by e. 144 of the Grim. Pro, Code, is an order 
which ought not to be allowed to stand* The 
High Oourt bae the power to set aside such an 
«der under s. 15 of the High CourPa Act—PrJr 
White, It is doubtful whether the High 

Court, in the exercise ol the powers of euperin- 
tendenoe given to it by s, 15 of the High Court’s 
Act, has the power io revise an order of a Magis¬ 
trate passed under s. 144 of the Code. In re 
8TBIN1VA8A Baqhava Ohabi, 2 Weir 91= 

1 Weir 785. 


(995) —S. Ill (=3.5)8, Crim, Pro, Code, 
1872)— Dispute ns (n coll:c(i'n of rents—Order 
pro/it6iM>i^ col lection, till the right of any party 
is adjudged Oifo competent Cou>t. illegal —Where 
there is a dispute betwoon rival parties as to 
the collection of ront'^ fr'^m tenants, a Magis¬ 
trate IS not empovvrrod mnlcr s. 618, Crim. Pro, 
Codoi 187*2, to make ;m < nl-r prohibiting such 
oolIcctioD till such t\mo tbo ngbt and title 
of both parties is cst.'iblishcd by fbc order of 
a competent Court. In rv PftOSUNNO COOMAR, 
3 J O. 44. 

(996) —S. 144 ( = .?. C3, Crhn Pro Code, 18G1) 
— Holding hauts— Mog-sti Ott emit tvered (o issue 
orders of pfohibHio^i. —S. Gi, Cnm. Pro. Codo* 
1861, authorizes a Magl^t^^le, or other cfl'icer 
exercisiug the powers of a Mngistriitc, to issue 
an ordor probibitiog a Itudhc ider from bold¬ 
ing a haul on any particular spot on his estate 
on particular days, on ibe ground that such an 
order is likely to prevent a riot or an sflray. 
ABIDURRMU V. DOLGOBIND, 1 J O. 23. 

(997) —S. 14 4 ( = Crtm. Pro Code, Act X of 
1682. &. 144)— Killing votive autmals in jnivate 
/iouses.—Where a Municipal bye-law provided 
that killing cattle iu any place not sanc¬ 
tioned by the coromituc or \\i'bout tbo per¬ 
mission thereof was illegal and th^ Magistrate 
with a view to prevent breaches of the peace 
between Hindus end MubHUimadans. prohibit¬ 
ed the slaughter of even votive animals except 
io the slaugbior-bou^^e, held that tbe order was 
not illegal. ABDULLAH v. NANAK CHAND, 
A.W.N. 1885, 258. 

(998) —S. 144—Des/ruefiou of stray dogs — 

Order passtd public not to remove dogs tn 

carts — Order ojoaiihg tn the whole of city limits 
and five miles beyoid* — liy a notificatinQ issued 
under S.144 of tbo Cnui. Pro. C(>ue, tho District 
Magisirato of Sur.af ordered *'ali persons to ab¬ 
stain from removing orciusing to be removed or 
promoting,aiding or aliciting directly or indirect¬ 
ly, io any way the removal of any dogs, either in 
carts, or otberwhe, or from ptuvuntingot trying 
to prevent or obstruct directly or indirectly tbe 
poisoning of such dogs in any way and from 
taking possession of or confining such dogs*” 
Tbe order applied to ” Burat City and all places 
within five miles of Surat City.” On an 
application under cevisional jurisdiction: Reld^ 
that tbe order wa« made without jurindiction 
inasmuch as the order was directed neither to a 
particular individual nor to tbe public generally 
”wben frequenting or vipiting a particular place.” 

Emperor v. bhagubal Dwareadas, 16 
Bom. L.R. 684 = 2 Bom. Cr. Cas. 249. • 

(998-a)—S. 144 — CoW'Sacfifice — General 
order.—Under s. 144, Crim« Pro. Code, a Dis¬ 
trict Magistrate can i^sue an order to cbepublio 
generally who in certain particular oircum- 
stances cannot be individually addressed. Sub- 
s» (8) of the section is intended to extend rather 
than to limit the scope of the order so as to 
inolode therein even casual or Ireqaeot visUora 
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Crin?. Pro. Code /Aat Y of 1898)— contimied. 

from out'^idc ibc- limits of tba particular loca¬ 
lity willuti which the order is to have applica- 
tiou. A goQcral order issued by a District Magi¬ 
strate CO the c£[u:t that co person should sacri¬ 
fice or ciu.:o to bo sacrificed any cow or bullock 
wilbiu a certaiu specified boundary and ported 
is a legal order. AltDUL GAFUB v. EMPEBOB. 
16 Cr. L J. 190 = 27 lod. Cas 670 = 18 O.G 70. 

(999) —S. 144 -SrcBUEACU OF TDE PEACE, 
12C,W.N. 1044 = fl Or. L.J. -230. 

(1000)—8. 144—Sec FORGERY. 35 C. 820. 

(lOOlt—S. 144-See Magistrate, Juris¬ 
diction OF-GEs'ER4L Jurisdiction. i7 a. 
485, F.B, = A.W,N. 1895. 96. 

(1002)—S. 144-Sce MARKET, A.W.N. 1897. 
59. 

(1003)—S 141 — See NUISANCE UNDER 
Penal Code, ii B. i65. 

(1004)—S. 144 -See PENAL CODE, s. 188. 32 
C. 793 = 2 Cr. LJ. 760. 14 C.W.N. 234, 36 P. 
tt. 1905, Cr. 

(1005)—S. 144—See Penal Code sb. 295, 
379, 1 Weir 430 = 2 Weir 577. 

(1006)—8. 144-Sec Nos. 585,686, 587, 588, 
927,935, supra and Nos. 1175, 1300. I7l0,1896, 
3403. 3728. 3741. 3742, 4047, 4574. infra. 

(1007)—Ss. 144, 133 Pro. Code, 

1861, ss. 62, 308) -Case falling under both 
sections — Non-observance of the provisions of the 
latter seslion—JurifidicUon of Civtl Courts. —If 
any pare of the ground covered by s. 62 also 
falls within the soopo nf s. 306, Ccim. Pro. Code, 
1861, then the Magistrate must ooufocm to the 
more particular directions of the latter section. 
If such procedure is not adopted, the Magis¬ 
trate’s order and proceedings can be questioned 
by a suit in the Civil Court. KBaN CHAND v. 

The Collector of boolundshuhdb, 

IN.W.P. 197. 

(1008)—Ss. 144, 133 ( = Cr»m. Pro. Code, 
1872, ss. 618, 621)— Orders regarding custody 
and guardianship of children. —Aa order regard¬ 
ing the custody aud guardianship of children 
oannot be made under s. 518 or under s, 521. 

High Court Pbocbbdinqs, 20th October 
1880, NO. 2062, 2 Weir 66. 

(1009)—Ss. 144, 183 ( = Crim, Pro- Code. 
1872, ss. 618. 5211 —Scops of the sections. — 
S.S 16 is ancillary to s. 521 and, therefore where I 
a. 521 does not apply, s, 518 also is inappli¬ 
cable. High court Proceedings. 20th 
Oct. 1880, NO. 2062, 2 Weir 66. 

(1010)—Ss. 144, 133(=Crtw.Fro. Code. 1861, 
ss. 62, 308)— Public nuisances—Applicability of 
s. 62.—Cases specially provided for in s. 308 
(s. 133) are, aouordiog to a common principle 
of interpretation, taken nut of the general pro¬ 
visions of 8. 62 (a. 144). HIGH COURT PRO¬ 
CEEDINGS, 5TH Dec. 1867, 2 Weir 38. 

(lOll) —Ss. 144. 133—Sicaurtfion of a tanh— 
Injury to adjoining house— No likelihood of 
breach of peace— No evidence taken by JUagis- 
Jrate or urgency recorded—Order passed by 


Grim. Pro. Code fAct Y of 1898)— continued, 

Magistrate on personal apprehension—Legality. 

8 . 144, Crim. Pro. Code, is ordiuarily Co be 
used in cases of urgency, and sh'uld not be al¬ 
lowed to take the place of any other provisions 
of the law which might more appropriately 
apply. In this case, the petitioner began to 
excavate a tank near his bouse, and the police 

, apprehending that, if he cootinaod to do so, the 
I bouse of the opposite party would sooner or 
; later go down into the bad of tbe tank, appro- 
, aohed tbe Magistrate to take action under 9.133, 
Crim. Pro. Code. There was no likelihood of a 
I breach of the peace, but tbe Magistrate made 
the order uodor s. 144, Crim. Pro. Code with- 
■ out enquiry and without recording any urgency 
I in tbe matter. Held that the Magistrate’s 
, order is illegal and must be sot aside. KauinI 
MOHAN Das Gupta v. Harendra Kumar 
SARKAR. 38 C. 876. 

(1012)—Ss. 144, 143, 133 ( = Cn»» Pro. Code, 

' 1672, ss. 518, 519, 521)— Order prohibiting 
. burials.—An order prohibiting burial-i in certain 
1 places, on sanitary grounds, cannot be made 
under p. 521, Grim. Pro, Code. The order should 
be made either under s. 518 or a- 519 CRIM¬ 
INAL REVISION Case No. 86 op 1P81, Weir 
64. iR., 19 M. 464 = 1 Weir 247.] 

(1013)—Ss. 144, US—Charter Act, s. 15— 
Order under s. 145, Crim. Pro. Code—High 
Court's power to interfere —Possession given by 
Su 5 -Jl/< 3 ( 7 is(ra(e to a persoti with cofisent of 
parties—Not a receiver — Nature of pcp.ssrssion— 
Whether held rn behalf of person in whose 
favour order under s. 146 is parsed. —Under 
B. 15 of tbe Charter Act, the High Court has 
power to interfere with orders passed under 

9 . 145, Crim. Pro. Code, even if no question of 
the Magistrate’s jurisdiction is involved, pro¬ 
vided that there has been a gross mipcarriage of 
justice. (23 M.L.J. 490=1912 M.W.N 1154, 31 
M. 318, R.) Possession given to a person by a 
Sub-Magistrate, who has no power to appoint a 

1 receiver under s. 144, Crim. Pro. Code, with the 
consent of parties, is not possession of the receiver 
of Court, and cannot be said to bo possession, on 
behalf of a person in whose favour aa order 
under s. 145, is passed. P^LANI CheTTY v, 
RATHINA CHETTY. 26 M.L.J. 206 = 19f4 M- 
W.N. 352 = 16 Cr. L.J. 809=24 Ind. Gas. 897. 
(27 G. 785. 22 M.L.J. 164, 1911 M.W.N. 44, 
Doubted.) 

(1014)—Ss. 144 and 145—See BREACH OF 
THE PEACE, 3 M.L.T. 18 = 30 M. 548 = 7 Ct. 
L.J. 28. 

(1015)—Ss. 144, 145 and 107— Discretion of 
Magistrate. —Where tbe defendant is in aotuaJ 
possession of the land about which the dispute 
has arisen, the Magistrate has a discretion to 
proceed under a. 107 or ss. 144 and 145. BBL- 
AQAL RAMACHARLU V EMPEROR.26 1I.47I*? 
Weir 86 . (R.. 2 Or. L.J. 769= 10 C.W.N. 288= 
32 C. 966.13 Cr L, J. 789= 17 lod.Cas. 633 = 17 
C.W.N. 205 = 170.L.J.397. lOOt, L.J 231=3 
8 .L.R. 18. 3 Ind. Cas. 64 = 5 N.L.R. 94 ;0Cr. 
L.J. 170 = 1 8 .L R. 60.] 
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(1016)—S3. 144, 146 and 14G {*ss. 144, 145, 
146, Code of 1883 )—Scope of the eecdojis .— 
Chap XI of the Crim. Pro. Code, lu which 
s. 144 appears, relates to luterfereoce or dealiug 
of some kind with the land itself or with some¬ 
thing creat&d or standing upuo it; atid the 
section is directed to the preventioD or the 
direction by \ prompt order of some defuiito 
act oa the part of an individual, so that injury 
or QUisance may not hz caused. 8s 145 and 
146, which are in the next chapter, deal with 
the possession of property, and are sectioos 
which may bo appropriately referred to where 
it is desutd to prevent inierferooce byone party 
with the collecticm of rent by auotber and 
matters of similar kind. ANAND4 GHANDHA 
BHUTTACHARJEE V. GaRR STEPHEN, 19 
C. 127, 


(1017)—S3. 144, 145, 14G —Petition for order 
under $. 144—Notice issued under that section 
—dciton takeji uyider s. 145 —Petition dismissed 
—Attachment of land and crops ordered —Lega¬ 
lity of proceedings of Magistrate—Judgment of 
Cxvxl Court whether Oinduic? on Magistrate in 
proceedings under s. 145.—A dispute arose be* 
tween S and M regarding the possession of 
certain land. On 17*1*1914 M filed a petition 
asking lor an order under s, 144 directing S to 
abstain from iuterferiug with his possession. 
This petition was forwarded to the Police for 
enquiry. Meanwhile on 34*1-19)4 M put iu 
another petition objecting to the course of the 
Police enquiry and asking that harvest of the 
crops by U should be stopped, that the crops 
already harvested should be taken possession of 
by the Village Munsif, and that S nbould be 
ordered not to interfere with the lands. On 
this the Magistrate passed the following order 
on 24*1*1^14 : ** Issue notice under s. 144 forbid* 
ding both sides to harvest until the question of 
possession has been settled by this Court. The 
crops already harvested shall be taken into the 
custody of the VilUge Muosif. Order both sides 
to produce witnesses before me oo 5*2*1914.*' 
The notice actually issued to both sides on the 
same date did not purport to bo issued under 
any particular eeotioD, S claimed the land in 
question under a tale deed from the sons of the 
admitted origioal owner K. M claimed as the 
lessee of K’s widow. 8 filed a judgment of a Civil 
Court in a suit of 1911 in which it wa^ decided 
that the widow bad oo right to lease the dis¬ 
puted lands 8 asked for au order declaring him 
to be entitled lo possesi^iou and forbidding 
disturbance by the other aide. On 5-3'1914 the 
Migietrate took up tbe case under e. 145, Crim* 
Pro. Code, and dismissed M’e petition, stating 
that he felt himself precluded from deciding 
the dispute by tbe judgment of tbe Civil Court, 
Be also directed the Village Munsif to harvest 
tbe paddy and attach all the paddy and the land 
until an order was obtained from a Civil Court. 
S applied in revision to tbe High Court object- 
iog to this portion of the order as illegal and 
without jariediotioQ, Held that the MagU- 
tsate's order, which must bo taken to have 
»beea passed under s* 146, waa and most 

98 


bo set .aside. Tbo proceeding'* of the Migistrato 
« in so far as they purported to be under s. 145 
arc void for wiot of jarisdio'i >u and arc void 
^ ab initio by rot^ou oi his failure to comply 
I wilh tbo requircm^nrs of cl H i^f s. 145. This 
, provK-^ion ol l iw imp. r 4iu'0 and failure to 
oomply with it do^ir'vs tfn' Mxci-tr^iu’^ juris¬ 
diction {32 C« 552, It : 31 ) M. 275, D ) S 14G is 
a sort of corollary to s, 145 met in« legaliiv of 
an order under dep Mii^ tu\ jch having been 
preceded by Icgil proceeiling- uiiJer s. 145 and 
on the bolding of au enquiry a:^ to the fact of 
I possession ending in tho Magistrate's either 
I fioding that neither of tbe canteudiog parties 
I IS in possession or being uoabli! to sati^^fy him¬ 
self as to which was in p-issesaiou MOC. 105, 17.) 
Tbo whole proceedings under s 145 bniug illc- 
I gal, tbe order made iu ibis oine under s- 14G 
cannot stand on a better footing. Held also 
that tho existenco of the Civil Court judgment 
did not afieot tbe Magistrate's jurisdiction to 
take proceedings under». 145, Crim. Pro. Code. 
Tbe whole sobome of tbe oh. XII in the 
I Crim. Pro. Codocootomplates an enquiry solely 
with reference to the fact of actual poa«ession, 

, irrespective of title. SUBHAUAMa AIYAR v. 

Mariya PiLLAI, 16H.LT. 92s(19l4» H.W, 

, M.798»lSCr L.J. 3S9«24 lod. Caa. 967. (26 
; a 025, 32 C. 296, D.) 

(1018)—Ss. 141, 145, 192 (2) and 529—See 
‘ Dispute as to Posses.sion of immovea¬ 
ble property, 13 C.W.N. 530-3G C. 370«9 
Cc. L.J. 399«1 lod. Cas. 817. 

(1019)— Ss. 144, 147 i^Crim. Pro. Code^ 
1861, ss. 62. 320j— Right to use a pathway — 

; Right lo /loto otwater^PozoArof Subordinate 
i Magistrate to try cases under s. 320.—Tbe 
I right CO use a particular pathway is a real right 
! coming under s. 320 of the Code. Therefore, 

I any Magistrate, other than a District Magis- 
i trate. has no power to mike an order under 
I a. 62 High court Procredings, 21st 
PbbbUaRY 1867, No. 50, 2 Weir 63 = 3 M.HX. 
App. 23. 

(1020)—Ss. 141. 147—BipA' to flow of water 
—Order to have sluice d3mo(is/ie<i-—A right to 
a flow of water and to have an order passed 
to have a sluics demolished comes under s. 320 
(s. 147K Tbe person to adjudicate upon this 
question of public right of user is, therefore, a 
person having the powers of the Magistrate of 
the District. Tbo jurisdiction of Subordinate 
Magistrates is, therefore, barred. HIGH COURT 
PROGEEDINQS, 18TH FEB. 1867, 2 Weir 63. 

(1021)—Ss. 144, 426,439, 440 {^Crim. Pro. 
Code^ 1872, ss. 518. '297Interference by High 
Court—Charter Act, s. 15.—Orders under b. 518 
not being judicial proceedings, tbe High Court 
' cannot interfere with them under s. 297 of the 
Code \ but the High Court can, under s. 16 of 
the Charter Act. sot aside an illegal order made 
under s. 518. BRADLEY v. JAMESON. 8 C. 880 
I all C.L.R. 414. Uppr., 19 C. 127.] 

(1Q22)—Ss. 144, XZb—Revisional power of 
High Court .— If the nrdera passed by a Magia- 
^(rate under s, 144 are within the scope of the 
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section und ho hag juriediction to make them, 
if. is not open to tho High Court, as a Court of 
revi.ion. baviog regard to the provisions of 
G. 'ISS to consider their propriety. ISAB 
RroNDAB V. Emperor, 8 C.W.N. 373, [fl.. 4 

L.I^.R. 75 = 6 Cr. L.J. 391.] 

—S<. 144, 435—See HtOH COURT, 

Jurisdiction OF—General, Rat. Uo- Cr. 
C. 967 = Cr. Rg. 22 of 1898, A.W.N, 1882, 
140. 

(1021)—S3. 144 and 435—Sec NUISANCE 
UNDER Grim. pro. code, is M. 402 = 2 Weir 
91. 2 C.W.N. 572, 27 C. 918. 

(1025)—8s. 144, 435. 439—Sec REVISION- 
GENERAL PRINCIPLES, 19 C. 127. 

(1026) — Ss. 144. 435. 476 ( = Cnm. Pro. 
Code, 1882, .ss. 144, 435 and 476)— Magistrate 
viakit>g inquiry before passing order under 
s, 144—Slayc o/;ud!ciaf preceeding—Power to 
order prosecution lor givtyuj false evidence in 
such inquiry—Taking evidence before coming to 
a decision.—A Magistrate, making an inquiry 
before the issue of an order under s. 144, is 
acting in a stage of a iudici.al proceeding, and 
baa. therefore, jurisdiction to take action under 
s. 476, if fao ia o( opinion th;'.t false evidence 
has been given before him. Although a Magis¬ 
trate acting under a 144 may act on infoimatiOD 
received or on bis own kouwledge, yet, the 
proviso in the third clause of s 144, which in 
certain cases HUlborisos the Magistrate to pass 
an order e.x parte, seems to contemplate that, 
ordinarily, an order under the section should 
not bo made, without an opportunity being 
afforded to the person against whom it is 
proposed to make it, to show cause, why it 
should not bo passed. This necessarily implies 
the power to take evidence before coming to a 
decision, though a Magistrate is empowered to 
act upon what is not legal evidence in cases of 
spootal urgency. Queen-EmpRBSS v. TIRU* 
NAUASIMHA Chari. 19 M. 18=2 Weir 591 = 2 
Weir -5 M.L.J, 249. 

(1027)— Ss. 144, 435 (3)— Order under s, 144 
—Reiijsicn.—A Magistrate, acting under 8.144, 
Crim. Pro. Code, passed the following order:— 

“ I direct the following persons s/tevad/taris, 
pu/airs and the public generally to abstain from 
interfering with the bndties in the performance 
of the daily puja of the God Vithoba at 
Fandharpur, and direct the badves also to 
perform ibe same puja." Held, that the Magis¬ 
trate bad jurisdiction to pafs the order, and 
that uuder cl (3), s. 435, of the Code, the High 
Court bad no power to interfere in revision. 
In re Varudeo APa.JI. 4 Bom. L.R. 382. (19 
C. 137, 24 C. 527=2 Bom. L.R. 34, D.) 

(1028)— Ss. 144, 435 (3; -Power of High 
Court —Reuision.—The High Court ought not 
to interfere with the order passed by a Magis¬ 
trate, who had jurisdiction to make such order 
in case of need, under s. 144. Whether the order 
made was or was not the best that could have 
been made is not a question which it has to 
consider. BANDALAPALI,! Pedda BANQAP- 
PAH V. MOEA SUBBABATADU, 8 H.L.T. 217. 


CHm. Pro. Code (Act Y of 1898)— continued, 

(1029)—Ss. 144, 439, 556—Wounding reli¬ 
gious feeling of Mabomedans—Jbatka meat— 
No intention to injure feelings but for liveli¬ 
hood—Trial by a Mahomedan Magistrate who 
is personally interested —See PENAL CODE, 
ss. 95. 298. 26 P.W.R. 1912. Ct. = 16 Ind. 
Cas. 169=13 Cr.L.J. 601, 

(IO 3 O 1 —Ss. 144 and 487—Penal Code, s, 188 
—Trial by .Magistrate, who made a7i order under 
s. 144. of persons who had disobeyed such order, 
—A Magistrate, who made an order under s. 144 
of the Code o( Criminal Procedure, is not com¬ 
petent to try a person for an alleged offence 
under 8. 1S3. Penal Code, the offence being an 
alleged breach of «he order made under s. 144, 
Crim. Pro. Cede. QUEEN-EMPRESS v, AB¬ 
DULLA Saheb, 24 M. 262 = 2 Weir 611 = 2 
Weir 93, (10 B H.C. 424. P.) (P.. 15 Cr. L J. 
145=1914 M.W.N. 169 = 22 lud. Cas. 721.] 

(1031)—S. 144 (2)— Dispute likely to be set¬ 
tled in Civil Court—No apprehension of breach 
of peace—Order directing a parly to open chan¬ 
nel in his awn land whether on order under 
s. 144 (2). — An order of a Magistrate direoting 
a party to open a channel in bis own land is 
not an order of the kind contemplated by s. 144 
(2) of the Code of Criminal Procedure. (4 M. 
121, F.; 13 Ind. Cas. 1000=13 Cr. L.J. 184 = 
39 C. 560, Diss,) VVbere a dispute between 
the parties is likely to be settled by a Civil 
Court before the cultivation .<:easoD, and there 
is no immediate apprehension of a breach of 
the peace, it is nut a case for interference of 
tho Magistrate under s. 144 (21 o( the Code. 
C. A. SUI'.R.\MANIA AlYAR v. MUTHU AMBA- 
LAM. 15 Cr. L J. 291 = 23 lod. Cas 499- 

(1032)—s. 144 (4)—Order passed by acting 
District Magistrate—Petition for re'cission, by 
U'hom to te disposed of. —An order passed ueder 
a. 144, Crim. Pro. Code, by a Joint Magistrate 
while acting as a District Magistrate, can be 
rescinded or altered after bis reversion, by the 
then District Magistrate himself, and the Utter 
cannot transfer an application for rescission or 
alteration to the former. SUDARSANAM 
AlYANGAR V. ELAYAVALLI 8RIN1VASACHABI, 
16 Cr. L.J. 74=26 Ind. Gas 666. 

(1032-a)—5s. 144 (5), 435—Titrjc expired 
order, setting nside ot —An order, which, on 
the date on which it is sought to be revised by 
the High Court, ceased to be in force by efflux 
of time under s. 144 |5) of tbe Code, should not 
be interfered with in revision under s. 435 of 
the Code. Swaminadha Mudalub v. 
GOPALAKRISHNa Naidu, 16 Cr. L.J. 272=25 
Ind. Cas. 160- 

-8. 145 ( = 1882, s. 145; 1872. b. 530; 1861, 

B. 318). 

See DISPUTE AS TO POSSESSION OP 
IMMOVEABLE PROPERTY. 

(1038)—5. 145—Object of the section—Cir¬ 
cumstances under which the section becomes 
applicable—Non-joinder—High Court's potot^s 
—Duty of Magistrate.—Under s. 146, a special 
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jutisdiotioo U vested io the Scibotdinato Crimi* 
nal Courts under special circumstaotos aud for 
a special purpose; when citbor tbo special oir* 
cumstaoces do not exist, or wbeo the order 
made uuder s. 145 does oot abtaiu tbo purpose 
for which the jurisdictioo is croated. tboo tbo 
special jurisdictioD vested uoder tbo section 
falls to the ground. Tbo circumstances under 
which the jurisdiction spriugs up are tboso 
which give rise to an apprehensiou of a broach 
of the peaco, and if there is no such approhen* 
sion. there ie no jurisdiction to make the order. 
The purpose tbo Legislature bad in view was 
the prevootioQ of a breach of the peace. If that 
object is not attained by an order purporting to 
be made under s. 145, it must be taken to have 
been without jurisdiction. (/?.. 6 C.W.N* 101 = 
2 C.L.J. ‘i71»10C.W-N. 257 = 2 Ce. L.J. Q70» 
33 C. 33.3 Noo-joindec of persona concerned 
in a dispute, whoso preseaco is necessary for the 
purpor^e of preventing an apprehended breach 
of the peace, involves a question of jurisdictioo, 
aud the High Court has power to set aside an 
order made in a prooeediug unders. 145, Crim. 
Pro. Code, in which such persons are not made 
parties. ANBSB MOLLAH v. EJAHARUDDI 
MOLLAH, 28 C. 446 = 5 C.W N. 428. (27C.892. 
F.) [Fm 28C. 709;i?., 30 0. 155.F.B;D., 
22 A.W.N. 111 = 24 A. 443.3 

(1034)—S. 145— Scope, and object of. —The 
principal object which a proceeding under s. 145 
a^ms Ht is the prevention of a breach of the 
peace. It cannot be achieved, if persons interest¬ 
ed ill the possession of the land, or at any rata 
interested in claiming it. are not made parties 
to the proceeding. (27 C. 892, 4 0 W.N. Cl3. 5 
C.W.N. 426. R.) [fl., 30 C. 155. C Cr. L.J. 
113 = 24 P.W.R. 1907. Cr. = 7 P R. 1907, Cr.= 
71 P.L E^. 1906.] It is tbo duty of a ^lagistrate, 
before he initiates proceedings under s 145, not 
only to be satisfied that a dispute exists, but 
also to aeoertaiu as far as possible, who are the 
parties ocncernod in the <ii*;puLe ManoaL 
Ealdar V. Naimuddi Fakir, 6 C.W.N. lOi. 
(24 0. 65,1 C.W.N. 3, F I («., 30 0. 155, 6Or 
L.J. 113 = 24 P.W.R. 1907, Cr. = 7 P.R. 1907, 
Cr.=71 P.L.R. 1908.3 

(1035)—Object 0/s. 145, Criw. Pro. Code* — 
The object of e. 115 of the above Code is to 
preserve the public peace by allowing the ISIagie* 
irate to determine, for immediato purposes. 
queetioDS of the possession of immoveable pro¬ 
perty. The respective rights of the parties to 
the property in question would be for the decision 
of a Civil Court. CRIMINAL RBVISIOK CASE, 
No. 496 OF 1892, U.B.R. 1892-1896, Vol. 1. 23. 

(1036)—S. 145—En^uirv into question of liile 
—Object of section,—K long and minute enquiry 
into questions of title, involving tbo considera¬ 
tion of voluminous documentary evidence 
necessarily oausee an expenditure of time and 
labour, contrary to the intention of 6. 145, 
Crim. Pro« Code, which is limited to tbo one 
issue of possession ; the objeot aimed at is 
chiefly the immediate prevention of a breach 
of the public peace. In the motler of TBAKUR 
FAZAL ALl KHAN, 8.0. 127, Oodh, 


Crim. Pro. Code (Act Y of 1898)—confintred. 

(1037)—S. 146—Scope of the section—Order 
under subs. I—Power of Maqistrale to stay pro- 
ccedinqs—KjJect— Powers of High Court,—'Hho 
procedure provided by s. 115 is intended solely 
lor the purpose of provoutiog a breach of the 
peace, whore a dispute exist? coocerniog land, 
or water, or the boundaries thorcni, which 
dispute, jf DO proceedings were taken, would 
be likely to cause a breach of the peace- The 
institution of such proceodiog^ is a matter 
entirely within tbo discretion of the Magistrate. 
The Magistrate, acting under the provisions of 
that section, should record an order stating the 
grounds of his being satisfied that a dispute 
likely to cause a breach of the peace io fact 
exists. Any inquiry as to poj^se^sion, that is 
made under the provisions of that eccliou, is 
made, not for the purpose of Htroogtbeuing the 
position of the one party or of the other io the 
dispute between thorn, but because such an 
enquiry is necessary for tbo making of an order 
under sub-s. 6, declaring tho party m possession 
to be entitled to retain it, until evicted from 
the properly in due course of law, and forbid¬ 
ding all disturbance, until such eviction. A 
party to a proceeding under s. 145 is cot in tho 
position of a plaintiQ in a civil suit, who has 
set tho Court in motion, and has a right to 
requite a decision upon the questions raised by 
him. It IS competent loa Magistrate to cancel 
an order made under sub-s. 1 of s. 145. and to 
stay proceedings, if he becomes satisfied, what¬ 
ever ibu source of bis information may bo, that 
the state of things does not exist which alone 
would give him jurisdiction to proceed with the 
inquiry. If a Magistraiecancels an order under 
s. 145, or refuses to make an order at all, no 
private pocson has any status to contest tho 
propriety of bis refusal to make an inquiry into 
the que.stion of possession, An order striking 
off proceedings under s. 145 does not amount lo 
an adjudication of the quostioo of posacssion for 
tbo purposes of 8ub*s. 6 old, 145. The High 
Cnurt cauQOt direct the insiitulioo of proceediDg 
under s. Il5 or tho revival of suoh proceedings, 
when they have been stayed by tho Magistrate. 
Manindra Chandra Nandi v. 

KANTa CHOV/dhuy, 30 C. 112 “6 C.W.N. 417. 
(20 C. 867, It. ; 20 0. 168. 25 C. 569, 22 0. 297, 
5 C.W.N. 71. D ). [R-* 17 C.P.L R. 133.] 

(1038»—5. 145—Scope and object of—Posses¬ 
sion.—%• 145 wa-* intended to provide a speedy 
remedy for tho prevention of tho broaches of the 
peace arising out of disputes relating to im¬ 
moveable properbv. The Code contemplates a 
determination of the question of possession 
without any reference to the merits of the res¬ 
pective claims of the disputiog parties to a right 
to possess the subject of dispute. The question 
of possession, moreover, has to be determined 
with reference to a specified point of tinae, 
namely, the date of the initial order, ol in the 
case of forcible dispossession, a date within 2 
months next preceding suob order. The Legis¬ 
lature could hardly have contemplated an 
elaborate aad protracted investigation, the result 
of which might, in many instances, be to defeat 
the very objeot in view, pie.p an efieotivo 
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prevt'nr lou of a breach of the peace. The whole 
object might obviously be defeated, if the Court 
could bo compolled to summon and re-summon 
witii.;-scs at the choice of the parties. Taua- 
i’AD\ Kiswahv. Nurul Hug. 32 C. 1093 = 2 
C L.J, 280 = 2 Cr. L J. 679. 

(103').—S 145 —Scope and applicability oj^ 
Joint possession. —S. 145 contompl itcs a dispute 
betweeu two parties, each of whom asserts the 
right to bold actual possession of the property 
as against the other, and n 't a dispute between 
parties claiming to hold jomc possession and 
neither contesting such right. Krista ALHa- 
DINI Dasi V. Radha Syam Panday, 7 C.W.N. 
118. (4CW.N. 426, F.) TR., 32 C. 249=8 

C.W.N. 835, 7 C.W.N. 4G2, '13 Cr. L.J. 5S3 = 
15 Ind. Cas. 999. J 

(1010)—S. 145—Jinnfposssssion— Jurisdiction 
of ilaqistrate undtr seciion.—Where the lands 
in dispute are not in the joint possession of the 
contending parties, the Magistrate h is jurisdic¬ 
tion in taking action under a. 146. DknomONI 
CIIOWDHRANI V. MOZIKAR ALI KHAN. 5C 
W.N. lOfl. [i?., 32 C. 249 = 8 C.W.N. 885.] 

(1011) — S- 145— Jurisdiction of Magistrate in 
case of dispute as to joint possession.—A dispute 
not relating to possession of a share in the 
fishery, but ta a share in its profits, 'may be 
d^ealt with under s. 145 by force of sub-s. (2). 
But whorB tbo dispute is with rsgsrd to posses- 
sioD of a .share in the fishery, and the two 
parties are found to have joint rights in the 
same, neither of them oan be considered as 
claiming exclusive possession, and therefore 
B. 145 is inapplicable, BhabanATH OhaKRA- 
VARTI V. Peary Sarma, IIC.L.J. 412 = 8 lod. 
Cas. 541 = llCr. L,J. 370. (11 C.W.N. 512, 
F.\ 10 C.W.N. 1088, 36 C. 986, 27 C. 269, R.) 

{1()42)—-S. 146—Jurisdic/ton of Magistrate- 
No likelihood of breach of peace—Both parties 
in possession — Joint possession. — When a 
Magistrate does not state in his order that a 
dispute exists which is likely to cause a breach 
of the peace, be has no jurisdiction to take any 
action under a. 145, Code of Criminal Procedure. 
Eeli, further, that, when a Magistrate finds 
that both patties are entitled to the land, be 
oannot give exclusive possession of the property 
to ono to the exoluaion of the other. Dan 
Pbrshad v. Ganesh, 11 A L.J. 696 = 14 Cr. 

L. J. 498=20 Iad..CaB. 751=36 A. 19. [R , 15 
Cr. L.J. 420 = 24 Ind. Oas. 160.] 

(1043)— S. 145—Possession, exc/usiwc or supe¬ 
rior, not claimed, but only possession on behalf 
of both parlies’ representatives—Jurisdiction .— 

A Magistrate has no jurisdiotion to pass an 
order under s. 145 of the Crim. Pro. Code, 
when he finds that the party in possession does 
not claim exolusive or superior possession but 
possession on behalf of the representatives of 
both the parties. Kandasami Asabi v. 
Narayana Asari. 2 L.W. 107=16 Cr L J. 
82=26 Ind. Gas. 644. (4 C.W.N. 426, F.\ 31 

M. 318, D.) 
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(1044)— S. 145— Disputed land—Pathways 
thereon—Possession of disputed land found with 
one parly—Order directing pathways to remain 
intact and remaindsr of disputed land to remain 
, in possession of sxtccessful party—Jurisdiction to 
I make such order.—\Whete, in a proceeding 
I under s. 145, Crim. Pro. Code, the Magistrate 
I found that the disputed land was in possession 
of the second party, but directed that two path¬ 
ways ou the disputed land should remain intact 
and only tbe rotnaiDder of cue disputed land 
should remain in possession of the second party, 
HeZd—there is nothing in s. 145. Crim. Pro. 
Code, which gives a Magistrate power to pass 
an order of this kind. ASIT MOHAN GHOSH 
V. SARAT CHANDRA GHOSH, 17 C.W.N. 793 = 
14 Cr. L.J. 391 = 20 Ind. Gas. 219. 

(1045)—S. 145—PosMssion— Specification of 
land, when necessary,—Tbe main question 
which the Criminal Courts have to dotermine 
under s. 145 is as to tho possession of the dis¬ 
puted land, and the land should be thoroughly 
ascertained. Bus where the parties are not at 
dispute upon tbo question as to what the dis¬ 
puted lands are, the real question being whioh 
party is entitled to the possession of tbe dis¬ 
puted land under a Civil Court decree for posses¬ 
sion, the want of a proper specification will not 
vitiate the proceedings. GORDON Bias v. 
JohurbyLad, 9 C.W.N. 963. 

(1046)—S, 145. inqiliry under—Magistrate, 
duly of. —In an enquiry under s. 145, Grim. 
Pro. Code, it is the duty of the Magistrate to 
determine who is in actual possession of the 
property at tbe time of bis preliminary order. 
(Juaire.—Whether proceedings under s. 145 of 
tne Code can be taken where tbe two parties 
are in tbe position of principal and agent? 
VaITHIANATHa AIYAR V. 8UPPALU. AMUAL, 
19 Cr. L.J. 708. (24 A. 443 = A.W.N. 1902, 

111. 31 C. 43 = 7 C.W.N. 8‘25. P.B. = lCr. L.J. 
49, R.) 

(1047)— S. 145— Scope of —Renfs and profits 
of land, —S. 145 contemplates a dispute as to 
the possession of a definite piece of land or the 
rents or profits issuing from a definite piece of 
land. A Magistrate cannot proceed under s. 145 
in the ca<e of a dispute about an undivided 
share in land or rent or profit issuing from an 
undivided share, because tbe subject-matter of 
tbe dispute is uocertaia and tbe boundaries of 
the land are undefined. MON MOHON GhOSE 
V. Rajendra Coomar Ghosh, 7 C.W.N. 462. 
(23 C. 80, 4C.W.N.467. 7 C.W.N 118, Expl.) 

(1048)—S. 146—Crops or other produce of 
land—The term “land” in s. 145, Orim. 
Pro. Code, has a very wide signification and 
includes crops or other produce of land and 
even the rents and profits of land. The mere 
fact that tbe crops which are the subject of 
dispute have been removed from the land is not 
sufficient to oust the jurisdiction of tbeMagis* 
trate under s. 145. In re KrISHNaBAMI 
Ai;ar, 2 Weir 108 

(1049)—S. 145 (=Crim. Pro. Code. 1873, 
s. 530)—Enauirp as to right oi 
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CrltQ, Pro. Code (Act Y of 1S98)—continued. 

Powers of Magistrate — Applicabilitt^ of section to 
temples-^ Attachment. — The eociuiry under 
s, 530 (s. 145) is limited, hj the torm^ of the 
acotion, to the l>iot of possession " without 
reference to the merits of the claims of any 
party to a right of possession/' The Migistrato 
has no power to decide the question of right, 
and he cannot restore a party who has been 
dispOBSesaed except in the case provided in s 511 
(s. 522), where there has been a oonviction of 
an odeoce acootupaniGd by criminal force and 
the dispossession has been efiected by mean') of 
such criminal force. HIGH COURT PROCEED* 
INQS, 15TH NOV. 1880, NO, 2301, 2 Wcir 99. 

(1050)—S. 145— Dispute regarding temple .— 
A temple may. for the purposes of s. 530 
(3. 145), be wholly or partly private properly, or, 
it may have been dedicated to purposes of 
public worship as to be no longer private 
property. HIGH COURT HUOCEBDINGS, 15TH 
NOVEMBER, 1880, NO- 2301, 2 Weir 99. 

(lOSl)— S> 145— regarding possession 
of temple^AUaehment, — A dispute regarding 
the possensioD of a temple is a dispute relating 
to ** tangible immovrable pr'sperty/' and is, 
therefore, within the provisions of s. 145. 

2 Weir 112,] To attach property, such as a 
temple, does not neoeBsarilv mean that it must 
be closed altogether. Where third parties or 
the general community are ioteri^sted in it, ic 
is the duty of the Magistrate, when assuming 
charge of the property in order to preserve the 
peaoe, to make the best arrangements possible 
to preserve the rights of ^uch third parties or 
the public, and to have the puja of the temple 
performed. 8UNDABA PANDAR^M v. Vallzn- 
AYAKA Nadan, 2 Weir no, [F., 2 Weir 112.] 

(1052)—5. 145— PujarVs right to worship-^ 
Offerings given by worshippers to deity, whether 
proAts arising out of 6 uifdtn< 7 , —The oBerings 
given by the worshippers for the worship of any 
deity ate not prohts arieiog out of a buildiogi 
lor they arise out of the deity irrespective of the 
buildiog, or tbo land upon wbioh he may 
happen to dwell. Tborefore, a declaration 
made by a Magistrate uodcr 3 . 146. to the 
efiect that a certaib persou is in possession of 
such oflerings. is an order made without juris- 
diotion. Ram Baran pattak v. raohu 
NANDan Gir. 9 Ind. Cas. 8 = 12 Cr. L.J. 3» 
18 O.L.J. 449 = 38 C. 387. (12 C.L.J. 22, 14 
C.W.N. 611, 37 0. 678, 6 Ind. Cas. 182, RtUtd 
on,) 

(1053) —S. 145—iniftaforv Order —Omission 
by M^tstrate to sMe the grourtds of his being 
satisfied as to likelihood of breach of the peace.^ 
lithe MagiMtrate omits, in the initiatory order 
under 8. 145, ol, 1^ to state the grounds of bis 
being satisfied as to the likelihood of a breach 
of the peace, the final order directing one of 
the parties to be retained in possession is with¬ 
out jurisdiction and must be set aside. Even 
whore a Magistrate sots upon a polioe report or 
upon other information, be is still bound to 
state the grounde upon which he is satisfied 
that there is a likelihood of a breach ol the 


Crim. Pro. Code (Act Y of 1898)—confint^ci. 

peace. In cases initiated upon a polioe report 
or other information which has been reduced 
to writing, reference c.\n bo made to the mate¬ 
rials upon which the Magistrate acted to ascer¬ 
tain whether tboro wero in fact ground'* upon 
which he might hive acli'J. but oven then, it is 
the duty of the Magi'.tnio lo ^Lato the grounds 
upon which ho was sitif-hcd that there was a 
likelih ood of a breach of the pcico, NlTTVAN- 
AND Roy V. PARE8HNAT11 SEN. 33 C. 771 = 9 
C.W.N. 621 *=2 Cr. L. J. 342. (20 C. 613, 20 

0.520, 27(^981, 28 0. IIG, F.) [H., 33 0. 

352=9 C SV N. 10C5=i C.L.J. 269, F H., 36 
M. 275=23 M.L.J. 499=12 M.L T. 439=1912 
M W.N U5i = l7 Ind. Cas, 05 = 13 Cr. L.J. 
753.] 

(1064, 1055)—S. 145—Orders «nrfer, nature 
and effect of— Onus of proof ^ Appeal—Dispute 
as to possessions Burden of proof. —Orders under 
s. )45 are merely police orders made to provout 
brearb(:s of the pcice. They decide no question 
of title ; but the person maintained in possession 
by such an order can only be evicted in a suit 
by A person who can prove a better right to 
the possession bimsclf. Where the plaintifi 
sued for possession of land, which tbs defend¬ 
ant had boon declarod to be in possossioo by an 
order under s. 145. and has mado good his title 
to Lho .^^tisfactioD of the High Court, it is for 
the defendant (appclUot) to show that the 
judgment of the Court is wreug. It is not 
enough for him to show that tbo plaiotiB's 
title IS not free from doubt, but he must give 
some acceptable explanation of tbe circum¬ 
stances whiob led the Court below to its con* 
elusion. DiNOMONI CHOWDHRANI v. BROJO 
MOHINI ChOWDHRANI. 29 C. 167 = 29 I.A. 24 
= 6 C.W.N. 386, P.G. = li2 U.L.J. 83 = 4 Bom. 
L.R 167 = 8 Bar. 224. (19 C. 660=19 I.A. 
140, F.) 

(1056)—S* 145—Dispwfe as lo possession of 
land-^Nature of pos$ession.—Tbo possession 
contemplated by s. 146 is actual po^sesbiotj of 
tbo subject of dispute. Tbo posver or compe¬ 
tency of tbe Magistrate to interfere, dt-pends on 
tbe very fact that the possession of tbo Jand is 
in dispute* RAJBNDRA NaBAIH Roy v. 

Mahomed ARzuMAND Khan, 9G.W.N. 887 = 

1 C.L.J. 331 = 2 Cr. L.J. 408. [R , 27 M.L.J- 
169.] 

(1057)—S. 146 ( = Crim Pro. Code, 1S72, 
s. 530)— Powers of Magistrate under.—Where 
tbo dispute between two joint owners of land 
raised no question of possession, but whether 
one of them was at liberty to make use of the 
land, against the will of the other in such a 
manner as to cause annoyance, a Magistrate 
has DO jurisdiotioQ to interfere under s. 630 , 
Grim. Pro. Code, 1872, and award exclusive 
possession of a portion to one of them. 
Empress v. Rajooomar Singh 8C 673 = 

1 C.L.R. 352. [D., 10 Cr.L.J. 427 = 3 Ind. 

Cas. 958= U Bom.L.B. 649.] 

(LOSS)—S. 145 — Parties jointly interested in 
subjecl rnatier of dispute—Decision as to method 
of possesBion-^Jurisdiction of Magistrate,—A. 
Magistrate has 00 juriadiotion to pass any 
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Crira. Pro. Code (Act Y of I898l--confmued, 

order utuler (?. H5 of the Crim. Pro. Code in 
respect rif die subject-mat.er of the dispute in 
wliich ihe parties cUim to be jointly interested, 
lie is eiUitlod io decide which of the patties is 
in possession, but be cannot decide the method 
by which the poRseseion is to be exercised, or the 
af’Piicy by which the person in possession is to 
collect the profits. M and K were jointly 
entitled to a property. K gave an agreemoot 
to M authorising him to make collections of 
the entire property and to divide the sb-ire at 
the close of each year. Subsequently K leased 
out his share to A who attempted to collect, the 
share leased out to him. Proceedings under 
s. 145 of the Crim. Pro. Code wore then in.sti- 
tuted with the result that the Magistrate 
declared M to be in possession. Eeld, that the 
Magistrate had no jurisdiction to take proceed¬ 
ings under the section- AKMjOO CHANDR\ 
Das V. MOHKSH Lall, 11 Cr.L.J. 28 = 4 Ind. 
Cas. 696 = 36 C. 986. 


(j^OSO)—S. 145 — Procedure under, to be 
followed bv Magistrates —An application was 
made to a Magis=tratc to take action under s. 145, 
Crim. Pro. Code. The Magistrate passed an 
order that the opposite party bo summoned 
and the complainant produce bis evidence. On 
the date fixed, the Magistrate merely cramined 
the putwari and passed the final order. Held, 
that, as the Magistrate had not followed the 
procedure laid down in chap. XII of the Code, 
his order wa> without jurisdiction- BiTAN 
RAl V. BisHIiSHAR RAI. 8 Ind. CaS. 128. 

(1060)—S. 145—Cfnint to separate possession 
_ Applicability of section.—^heie A dispute re¬ 
lates to the exclusive possession of land, and 
not to joint possession,'s. 145 is applicable to 
suoh a dispmo. BlDHU BHUSAN Chattbrjeb 

V. annoda churn Kanangui, 8 C.W.N. 883. 


(1061)—S. 145—Order of Magistrate—Duty 
of Magistrate to record grounds for holding a 
likelihood of breach of peace-Opportnnity to 
adduce evidence—Interference by High Cour,. 
—A Magistrate’s order, in instituting proceed- 
inga under s 145 . ought to set out the ground 
on which he is satisfied that a dispute likely to 
cause a breach of the peace existed, arid he 
should also give the parties to the proceedings, 
an opporlunityof adducing their evidence. [.«•. 
Q P W N 1005 = 33 C. 352 — 2 C.L.J. 259, 2 
Cr LJ 342 = 9 C.W.N. 621=32 0. 771. 6 Or. 
L J 113«24 P.W.R. 1907. Or. =71 P.L.R. 1908 
= 7 P R 1907, Or.. 13 Cr.L.J. 753 — 17 Ind.Cas. 
65 = 23M.L J. 499 = 1912M.W.N. 1154 = 12 M. 
L.T. 439 = 36 M. 275]. The High Court has no 
power of interference with proceedings under 
oh. XII of the Code, except under the powers 
of superintendence conferred upon it by Charter 
Act (24 & 25 Vic., o. 104. s. 151. JAOOMOHAN 
PAL V. RAM Kumar GOPE. 28 C. 416. [R., 

5 0.0.1, 17 C.P.L.R. 133.] 

no63)_S. 145 ( = Crim. Pro. Code. 1882, 

145 )_Dispute likely to cause a breach of the 

peace,—The existence of a dispute likely to 
oausea breach of the peace is the foundation of 
the jurisdiobion conferred by s. 145. Omission 


Crim. Pro. Code (Act V of 1898)—conftnued. 

to find the existence of such a dispute is a fatal 
defect, and a Magistrate's order without such a 
finding should be set aside. BUDHU v. EM¬ 
PRESS, 6 P.R. 1885, Cr. 

(1063)— S. 145—Order under the section, effect 
of. on the powers of a Civil Court —Otv. Pro. 
Code. ss. 503, 605.—The Code of Civil Procedure 
aud the powers of Civil Courts under that Code 
are in no way fettered by an order that may be 
passed by a Magistrate under s. 145 of the 
Crim. Pro. Code. The Magistrate's order under 
a. 145 is only intended to control any period 
up to the time when the Civil Court takes 
seisin of the matter and passes suoh orders as 
may bo necessary for the protection of the pro¬ 
perty. The powers of a Civil Court to appoint 
a Receiver in respect of certain immoveable 
property are, in no way, efleoted by the order 
of a Magistrate under s, 146, maintaining pos¬ 
session on behalf of one of the litigants. 
BARKAT-UN-NISSA v. ARDUL AZIZ, 22 A. 214 
= A.W.N. 1900, 22. 

(1064)—S. 145—AppHcafion for revision at 
instance of party not entitled to immediate pos¬ 
session— Maintainability. — In a dispute for 
mutation of names between the widow and the 
daughter’s son of the deceased, a compromise 
was agreed to, whereby it was settled that the 
widow should be entered in the khewat as owner 
for her lifetime, and that the grandson should 
be entered as her manager. It was also laid 
down that the widow had not reserved the 
right to remove the grandson from bis posses- 
sion. On the widow granting a lease of certain 
villages of the estate, proceedings were initiated 
at the instaoco of the grandson under s. 145. 
The Magistrate passed no order deciding the 
possession of either one or the other of the dis¬ 
putants. holding that the grandson bad in 
efieot no foetts standi to claim possession at all, 
as he was himself only an agent and manager, 
and had in himself no right to possession what¬ 
ever. Held, that ho was not entitled to be 
heard in revision, as he had then no possible 
tight on his owo behalf to pissoot possessions 
In the matter of the petition of BeHARI L-AL. 24 
A. 443 = A.W.N. 1902, 111. 

(1065)—S- 145 —Order without jurisdiction, — 
It is manifest that, lot the makiog of an order 
under s. 145, it is essential that the provisions 
of the section should be complied with. Where 
a Magistrate has failed to do so. his omission 
is something mote than an irregularity, and 
his order must be deemed to be an order with¬ 
out iurisdiotion. MahADEO KUNWAB v. 
BISD. 25 A. 537 = A.W.N.1903. 102. (28 C. 
188. 24 B. 527. 18 M. 41, 27 0.981. 7 C.W- 
N. 174. R.) [R., 26 A. 144, 8 Cr. L.J. 170 = 1 

S.L.R. 50. 15 Cr.L.J. 424=24 Ind. Cas. 160 ; 
D., 4 A.L J. 91 = A.W.N. 1907, 50.] 

(1066)-S. 145—PfnnI Code, s, iZi—Orderto 
set up boundary marks, by means of pillars-^ 
Removal of the bowidary marks. —The author¬ 
ity of the public servant, referred to in s. 434, 
I.P.C., must be understood to mean thelawiw 
authority of a public servants A Magistral 
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Crim. Pro, Code (Act Y of 1898)— 

haa no authority, under 8« 145, Crim. Pro. Code, 
to order the property, the subject of dispute, to 
be demarcated by bouodary pillars. detioioR tbo 
limits of the possession of the rcspeciivo parties. ! 
A person romoviug tbo boundary m irks is not | 
liable to be convicted under s. 4d4. I. F. C. ' 
EMPEItOR V, Ramrshar, 27 A. 300*1 A L.J. , 
6i9*A.W.N.ig04, 264. < 

(1067)—S, 145—ApprclioHsioH o/ a breach of 
the peace— Order tn wriiinri, n^^ence of— 
Effect -—Where a Magistrate has recorded do 
order in writing under s. 145. st.atiog the , 
grounds of his being eatis6ed thit a dispute 
likely to cause a breach of the peace exists 
conoerning immoveable property, his proceed* 
ings are not such ar^ jasti6»d by cb. XII of 
the Code, and may b^ «aet aside in revision as | 
entirely without jurisdiction BiSHAM LAL v. j 
CHAJJU. 2 A.L.J- 272 [D.,4A.L.J. 9l*A. 

W.N. 1907, 50«5 Cf. L.J. 117,] 

(1068) —S. 145 •Grounds for holding existence 
of likelihood of breach of the peace—Power of 
High Court to cxn?nine the ground-^Proceed^ 
ings founded on Police Report —The High Court 
should not ordinarily examine whether the 
grounds upon which the Magistrate was satis* 
tied of the existence of a likelihood of a breach 
of the peace aSord a reasonable ground for his 
concluaione (22 W.R. Cr. 79, 25 W.R. Cr. 82, ^ 
20 C. 513, Diss.) It is essential for tbo 
assumptioQ of juriKdiotion under s» 145, that 
the Magistrate should be satisfied, either from 
a police report, or from other information that I 
there is a likelihood of a broach of the peace. 
He ought not to take action upon a mere 
expteesion of opinion by the police, but should 
have a etatemoot of facts before him so that be 
may form bis own opinion aud be satisfied as 
to the neceseity or oiberwiee for the initiation 
of proceedings under the section. A reference 
by the Magistrate in the initial order to a police 
report, which clearly sets out tbo likolibood of 
a breach o( the peace, is a sufficient stitement 
of the reasons for bis being satisfied of the 
existence of a dispute likely to cause such broaob 
of the peace. But the police report, upon which 
the Magistrate bases his initial order, should 
oontain a statement of (acts from which the 
Magistrate may be satisfied of the existence of 
a likelihood of a breach of the peace. But 
there is no ioflexible rule that the police report 
must show that the disputing parties are 
actually assembling men or doing other specific 
overt acts. No rule can be laid down so ai to 
specify the suffioioDoy of tbo materials upon 
which he takes action, but be must form his 
own judgnaetit and not proceed upon a more 
expression of opinion by the police. KuLaDA 
Kinkar Roy v. Danebh Mir, 33 C. 33«10 C. 
W.N. 257^2 C.L J. 271*-2 Cr. L J. 670. F.B. 

(6 0. 835, 28 C. 446, 2 C.L.J. 259, 9 C.W.N. 
1066, F.} 

(1069)—S. 145—Qu^sfion of possession—Evi- 
denltary value of decrees of Civil Court and 
orders of Criminal OourU—Action under, when 

could be tnken^InUrference by High Court. _ . 

The question of possession noder s. 145 has to 


Crim. Pro. Code (Act Y of l898)-con«nned. 

bo detorminod with reference to a specified 
point of time; upon this question, every pre* 
vious decree of a Civrl Court or order of a 
Crimin.il Court is oot conclusive ; tbo oviden* 
tiary value to bo atticbed to such decree or 
order must depend upon tbo circumstances of 
each particular case, lid C. 025, 32 C. 79G 5 
C.W.N. 5G3, 8C.W.N 710, /i f. To Justifv a 
Magistrate (o institute mitiitory precoedinga 
under the jfection. it h nnt c>sontial that the 
dispute should bo of a character which renders 
a broach of tho peace imminent. It is .suffici¬ 
ent if tboro be a likelihood of a breach of tbo 
peace, f4 C. 650. *28 C. 44G, li.; 7 C L.U. 352 
7 C. 385. F.) [«,. I SLR. 60. CrJ The 
High Court will not iutorfrro under s. 15 of the 
Charter Act, unless it is flatisGed that the 
person who seeks its interference has beeo pre¬ 
judiced by the proceedings of tho Court.s below. 
Where an initial order under s. 145 does not set 
out sufficient facts to justify an approbonsion 
of a breach of tho peace, the High Court is not 
bound to set aside tho proceedings under tbo 
section, when it i‘^ proved that a breach of tho 
peace was hkolv at the date of the initial order. 
Kulada KiNKAR Roy V. Panbsh MIB, 33 C. 
33. P,B.«10 C.W N 257=2 C L.J. 271 = 2 Cr 
L,J. 670, F.B. (6 C. 835. 23 C 557. 9 C. W N 
690, Diss.: 9 C.W.N. 1046. 25 W.R. Cr. 74 4 
C.L.R. 483. 20 0. 620, 23 C. 667. 22 W R 
Cr. 81, 1 Q.B, 552, R.) 

(1070) —5. 145—Grounds to satisfy Migistraie 
as to necessity of taking proceedings^Omission 
to state grounds ^Reference in (he order (o police 
report tvhether substantial compliance with lav;.— 
An initial order mado by a Magistrate under 
9. 145, cf. 1, of the Code of Criminal Procedure, 
is not dofeetivo, because it is not self-contained 
and d'^os not state in express terms the grounds 
upon which he is satisfied that a dispute likely 
to cause a breach of the peace exists, when such 
grounds appear iu tho police report on which the 
order is fi^mded and tn which it makes re¬ 
ference. (R, 32 C. 1093 = 2 0 L J. 280. 17 M, 

L. J. 449 ; R„ 1 S.L.R. 50, Cr.. 5 C.L. J, 6lX.] It 
tea substantial oomplianoe with sub s, I ofs. 145 
of the Code of Criminal Procedure to rof^r in the 
initial order to the police report upou which the 
order is based, when such police reportstates the 
grounds of tbo existence of a likclibcod of a 
breach of the peace Khosh Mahomad Birkar 

V. NAZIR Mahomed, 33 C. 392=9 OWN 
1069 = 2 C L.J. 259. P.B. = 2 Cr.L.J. 637* (13 
C. 175. 20 0,513. Appr.} [F.. 33 0.33 = 10 0 

W. N, 257 = 2 C.L.J. 271 = 2 Cr.L.J. 670- R. 4 

M. L.T, 213, 8 Cr.L.J. 170 : Disc , 3S m! 275 = 
23 MX.J. 499 = 12 M.L.T. 4.39 = 1912 M WN 
1154 = 17 Tod. CaB. 65 = 13 Cr.L.J. 753.] 

(1071 ti 1077)—S. 145 — as to posses¬ 
sion essential—Civil Courts view, whether con¬ 
clusive.—The decision of a Civil Court on the 
question of possession is not conclusive in pro¬ 
ceedings under 9. 145, Crim. Pro. Code. The 
Magistrate must arrive at bis own finding, 
ANNAS.AWMY ArYANOAR v. MUTHUKUMARA 
PlLLAI, 19 Cr.L,J. 663=25 Ind, Cas. 991. 
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i\0i^\‘^S. l ifj^^Order under^ wh^n justified *— 
An order under s. 145 is to be justified only 
svbrti ibore is ao imuiediate danger of a breach 
of tlu' peace. JANU v. MANIRUDDIN, 

8C.W.N 590 [Diss., 33 C. 33=*10 CAV.N. 
257 = 2 Cr.L J. G70 = 2 C.L.J. 271.] 

(1079: — S. 145— Scope of —Jalkar.—S. 145 
gives the JIagistrato power to institute proceed¬ 
ings, when ho finds that a dispute likely to cause 
abreacb of the peaceezists, c^nceroing any land 
or water or the boundaries thereof witbio the 
local limits of his jurisdiciion. Where a ;ai7<ar, 
the subject of a proceeding under s. 145* is 
situate partly within and partly without the 
local limits of a M'^gietrate's jurisdiction, the 
order of the Magistrate, with regard to that 
portion which lies outride it. is ultra vires. If 
the proceedings have been takeu with regard to 
the jalkar as a whole, the entire order should be 
set aside. KORIUN MOLLA v. RaJA SRINATH 
ROV. I C.L J.329=2 Cr.L.J. 406. (29 C. 885, 

F.) 

(1080)— S 145 - Reasons /or finding of Magis^ 
Irate, record of. —a Magistrate, who purports to 
act under s. MS, Crim Pro. Code, should record 
a finding that there is a dispute likely to cause 
a breach of the po'ice. KOLANDAI NAYAKAN 
V. KARADUDDA SAVUDRI, 2 Weir 117. 

(1081)— S. 115 {^Crim, Pro. Code, 1882, 
s. 146)^Possession.—The possession referred to 
in 6. 145 means actual possession at the time 
the proceedings wero instituted, and not at the 
date of the passing of the Magistrate's order. 
Possession, therefore, though obtained by 
wrongful means but complete at the time of 
inquiry, must be treated as actual possession* 

Queen-Empress v. Gj^uhar khan, 5 P-R. 
1897, Cr. 

(1089)—S. m—Dispute regarding possession 
of land^Decree of Civil Court-^Duly of MagiS’ 
Irate-—The object of 8. 145 is to enable a 
Magistrate to iotervene and pass a temporary 
order in regard to tbo possession of the property 
in dispute to bav© efieot until the actual rights 
of one of the parties have been determined by 
a competent Court. It is consequently bis 
duty, when the right has been deolared within 
a time not remote from hia taking proceedings 
under s. 145. to maintain any order which has 
been passed by any competent Court ; and, 
therefore, to take proceedings, which necessarily 
must have the efieot of modifying, or even 
oancelling, such orders, is to assume a jurisdic¬ 
tion which the law does not contemplate. 
This rule applies, however, where there is no 
doubt whatever as to what tbo Civil Court has 
done, that is, where it cannot be disputed that 
a oeitain party has been declared owner and put 
in possession by Civil Court. In re MOTILAL 
HARGOVIND, 8 Bom. L R. 246 (26 0, 625, F.; 
25 B. 179 = 2 Bom. L.R. 68, R.) 

(1083)—Crim. Pro. Code,s. Ii5—Magistrate, 
jurisdiction of—Decree of CiviZ Court—High 
CourVs power of revision. — A Magistrate ia not 
justified in disregarding the decree of a Civil 
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Court. It is his duty to uphold and carry out- 
that decree so far as lies in bim to do so. A 
Civil Court decreed redemption of a certain 
share io a zemindari. Tbe mortgagee claimed 
to remain in cultivatory possession of certain 
plots nf land, contending that tbe decree of tbe 
. Civil Court did not afiect his rights as a tenant. 

' Upon a dispute for possession arising betneen 
' tbo tenant aud the mortgagor's representative, 
i held, ibac the Magistrate bad jurisdiction to 
pass an order under s 145, and that, therefore, 
the High Court could rot revise bis order. 

Baldeo baksh Singh v, raj Ballam 
SINGH, 2 A.L.J. 274 = 2 Cr.L.J. 236- 31 

A. 150 = 6 A.L.J. 113 = 9 Cr. L J. 382 ; Cons., 
1 Ind. Cas- 762.] 

(1084) - S 145— Decree forpossession by Civil 
Court—Effect of. —Ao order of a Magistrate 
under s. 145 is meant to be only a temporary 
or tentative or'^er, and is to be operative 
90 long only as the rights of the parties are not 
determined by a Civil Court. Where tbe rights 
of parties have b^'en determiued by a Civil Court, 
tbe Magistrate is not competent to ignore tbe 
decree of tbe Civil Court. Where delivery of 
possession was given by a Civil Court to tbe 
first party on the 9tb September, and proceed¬ 
ings under s. 145. Crim. Pro. Code, wore insti¬ 
tuted by the second party on the 3rd December 
and tbe Magistrate maintained tbe possession 
of tbe second party, held, that tbe Magistrate 
should have maintained the possession in 
accordance with the decree of the Civil Court. 

KUNJA behari Das v. Khbtba P.\l Singh, 
29C 208 = 6 C.W.N. 88. (26 C. 625 = 3 C.W. 

N. 46f,i?.) [R.. 11 Cr.L.J. 655 = 8 Ind. Cas. 

45.3 = 3 But. L.T. 74-] 

(10B5 to 10R7)—S. 145—Decree for possession 
by Civil Court, effect o/.—Tbe duty of a Crimi¬ 
nal Court, in a case under s. 145, where there 
is a decree of a Civil Court for possession in res- 
peot of the disputed lard, is to find which party 
held such Civil Court decree, and then to main¬ 
tain that party in possession. It is not neces¬ 
sary that such decree must be one for possession 
as between tbe parties to tbe proceedings under 
8. 145. GORDON BIUS V. JOHURBT LAD. 8 C. 
W.N. 663. [F., 7 0.W N. 118; D.,33 0. 33 = 10 
C.W.N. 257=2 Or. L.J. 670 = 2 C-L.J. 271.] 

(1088)—S. 145—One party being put in posses- 
fion by Civil Courf. effect of. —Whore one of 
tbe party to a dispute regarding a land is 
actually put io possession of the same by a Civil 
Court as tbe result of a sale under the decree, it 
is the duty of a Criminal Court to uphold the 
status of that patty as established by the Civil 
Court. KRISTA ALHADINI DaSI v. RADHA 
SyaM panday, 7 C-W.N. 118. (5 C.W.N. 
663. F.) 

(1039)—S. 145—Possession found by Crinti- 
nal Court, nature of —Possession given by Citnl 
Courts. —In proceedings under 3. 146, Magis¬ 
trates have always upheld the possession given 
by tbe Civil Courts ; otherwise, a person, who 
had obtained a decree declaring his tight to 
possession and had been put in possessiOT, 
might find himself again forced to litigate hie 
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title. But tbo possession found by a Criminal 
Court cannot be treated in the manner in which 
recent possession giveu under a deoreo of a 
Civil C'urt is treated in ca^es, under s. 1^5 of 
the Code. KKDAR Pras\NNA LahiuI v. LaLIT 
Mandal. 2C-L.J. 147*2 Cr, L J.572. 

(1090) —S. Purchaser at Court auction — 
I)ispule'^Joint Hiyuiu faviilp membtrs.—ln a 
proceeding uoder e. 14o with respect to certain 
property which bad been purchased by the 
petitioner at an execution t*ale, and of which 
possession had been given by the Civil Ccurt, 
tbo opposite party, who were members of a 
joint Hindu family subject to the Mitakshara 
law with the person whose property was sold, 
objected to the decrcci on the ground that only 
the share of thejudgment^debtor was aflectcd 
by the decree. Held, that as the writ of po«ses- 
sioD of the Civil Court showed that the whole 
property was delivered to the auction-purchaser, 
it was not open to the Criminal Court acting 
under 6. 145 to adjudicate upon the rights of 
the second party, and to decide that the shares 
in it, whatever they may have been, could not 
have been included in the delivery of possessioo* 
because they wore not parties to tbo oivil suit. 
Madholal Bithul Gayawal V. Jug Laf. 
SlNQH.6 C.W.N. 841, 

(1091)—S. 146“ Joint family—Property belong¬ 
ing (0 joint fa^nily—Exclusive possession of 
member—Jurisdiction of MagxslraU^Title to 
possession^ joint or separate^ foreign to inquiry, 
—The question whether the parties have a joint 
title to the land is one which the Magistrate 
cannot investigate uoder s. 145 of tbo Cnm. 
Pro, Code. The only question for him is 
whether either party has actual possession, 
and if he finds that one party has actual pos- 
seseioD of a defined area, and the other party 
has not* be can make an order irrespective of 
the titles of the parties. Co-sbarers in an 
estate may, by express cr tacit arrangement, be 
caob separately in actual possession of specified 
and demarcated ponions of the estate, In that 
case, there is Dotbing to prevent the application 
of 8. 146. When property is found as a (act to 
bo, not constructively, but actually in the joint 
possession of the parties, tbo section oannot 
apply. But it it is found that one co sharer is 
in actual possession and tbo other is not, the 
Magistrate may make an order under s. 146. 
BASANTA KuMARI DASI V. MOHERH CHAN- 

14 Or. L.J. 269*19 Ind. Caa. 841 
941*40 0. 982. (11 C.W.N. 612 
*“5 Ct. L.J. 296, Expl,) 

009Q)-‘5. 146—Omission to record source of 
tn/ormanon of a likelihood of a breach of the 
peace Effect of—Object of drawing up proceed¬ 
ing prior io notice under section.—V/berc a 
Magistrate bolds an inquiry in the preaeuce of 

aatieflee himself by inquiry 
that there 18 a likelihood of a breaeh of the 
peace, and then directs proceedings under 
8. 145 to be taken, they are not invalid, merely 
because the Magistrate has not stated the source 
of the information, the parties being already 

99 
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ftw.iro of Ih-it in tbo course of tbo icquiry. (27 
C. ySl, C C. W.N. 923. /i ) The object o( drnw* 
ioc up i\ procecilinc prior to tbo issue of notice 
under s. 11.5 c;\n oiiiv be to inform the purties 
of the Rrniinds nr Ino iuform;ition which 8<tisfy 
tbo MHgistrute tbi^t a einpulo exists. SaHID 
MOXDUL V. LAKSIIMI MONDUL, 7 C W.N. 599. 

; (1093) — S. 115 —U7<cf/;£r cnji co«- 

; sidcr dispute on Us mcrUs~M.to'‘-lr<Jte to decide 
cnlif /act of j..05ses.'it-n—/’urtie;. .f (nn te re¬ 
quired to file ivritten s<n/t*»£c»ifs. —A Magistrate 
IS not Ht liberty to go into the merits of the 
I claim of any of the parties to ibe dispute to 
I a right to possess the subject thereof, lie Ciii 
; only dcoido the/nef of possession at the Onto of 
the order requiriiiR them to put iu 1 bar .,tate- 
meuts. The parties cannot bo called upon in 
thc«e proceedings to furnish a staiemont of their 
rights, nor can tbo Magistrate lake, as the basis 
of any action he may finally decide upon, any 
conclusion at which bo may arrive, or at 
which he may have arrived, as to the respec¬ 
tive title* of fho parties In re Pandurang 
GovinD ruJAHI.25 B. 179-2 Bom. L.R.735. 
[i?.. 3 Bom. L.R. 416, 6 bom. L.R. 246, 1 S 
L.R. 50. Or.] 

(1094)— S. 145—Revision by High Court- 
Order on merits, —!□ a case under s. I45. 
Grim. Pro. Code, when the Magistrate has, on 
perusal of the written statements ol the parties, 
decided that the possession of the first party 
was of an agent aud that the second party the 
principal was entitled to po.s?e.s3ioD. held the 
decision being on the merits, the High Court 
will not interfere in revision. VAIDYANATHA 
IYER V. 8U1*I'AI,U AMMAL, 1914 M.W.N. 795 
= 13 Cr. L.J. 669 = 25 Ind. Gas. 997, 


(1095)— S. 145 — Addition of parties, token 
can 6e made—Fresh procetdings, whether neces¬ 
sary—Eigh Court's powers of interference.— 
Where parties ace added after the initiation of 
the proceeding under the section, there is no 


necessity for a fresh proceeding in consequence 
of such addition, if the party added was con¬ 
cerned originally in the dispute which is the 
foundation ol the proceedings. Up to the time 
of the beRinning of the inquiry, parties may be 
added. If they are added after it has begun, it 
would amount to an irregularity. But it would 
not bo necessary, in consequence, to initiate a 
fresh ptoceeding, but evidence, previously taken, 
ought, if the parties so added requite it, to be 
sRain taken in their presence. (24 C. 55=1 C 
W.N. 3, Overruled.) [fr.. 10 C.W N. 1095.1 
Only in oases in which a Magistrate has acted 
without jurifdiotion, or improperly declined to 
exercise bis jurisdiction, the High Court has 
the right to interfere with proceedings taken by 
the Magistrate under B. 146 of the Grim. Pro, 
Code. Krishna Kamini v. Abdul Jubbar 
30 C. 185 = 6 C.W.N. 737. P.B. [R.. 2 L.B.r! 

239.3 


(1096)— S. 145— Adding new parly—Power of 
Magistrate.-—A. Magistrate has not the power, 
after recording the proceeding, as he is required 
to do nnder the first paragraph of the section, to 
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add, in tlio course of the investigation, any new 
parlv as concerned in the dispute. BENI SiNGH 

V I MUAO Majito. 5C-W.N. 900 (1 C.SV.N. 

.j- i-i C. 55. 3 C.VY.N. 320. 4C.\V.N. G13 = 27 
C » 

(1097)—S. lid^Kffect of Hagiitraic's order 
{ 1 % to foi&f-s&xon on pisscssory sjatbefoic Mom 
la'dor — Bomtay Act III of 1876 (.lianj/n/dofs' 
Court‘d), S- 10. — The faot that a Maiii^itrate had 
p issed an order as to possession under s 145, 
Grim Pro. Code, does not deprive a Mamlatdar 
of hi:i jurisdiction to entertaiu a pjs-cs;ory suit, 
(or, the Magislrale finds who was m possession 
on a particular date and the Mamlatdir decides 
who was in possession before such date. Na- 
OAPPA V. SaYAD BaDRUDIS, 26 B. 353 = 3 
Bora. L.R. 919. [Zi., 7 C.L.J. G17 = 12C.W. 

N. 697.] 

(1098) —S. 115 —Order 74iirfer sectiou—Z?e* [ 
ports and maps referred to such aiders, admissi- 
lility and t;j(ue of. as evidence — Kvidence Act, 
s. 13-—Otdpts of Magiftralos under s. 145 are | 
admissible iu evidence OQ general principles as I 
well as under s. 13. Evidouco Act, to show the 
faot that such order.s were mado. This noces- 
satily makes them evidence of the following 
facts, all of which appear from the orders 
themselves, viz., who the parties to the dispute 
were . what the land in dispute was ; and who 
was declared entitled to retain possession. For 
this l}urpoH.s an.d to this extent, suoh orders 
are admissible in evidence for aad against every 
one, when the fact of possession at the date of 
the order has to ba ascertained. If the lands 
referred to in such orders are described by metes 
and bounds, or by reference to objects or marks 
physically existing, these must necessarily be 
asoertaiuod by extrinsic evidence, i-f., the 
testimony of persona who know the locality. If 
the orders refer to a map, that map is ad¬ 
missible in evidence to render the order iutel 
ligible : and the actual situation of the objeots 
drawn or otherwise indicated in the map must, 
as in all cases of this sort, be ascertained by 
extrineio evidence. Reports acoompanying the 
orders or maps and rot referred to in the order 
may be admissible as hearsay evidence of reput¬ 
ed possession. But they ate not otherwise ad¬ 
missible. unless they are made so by s. 13 of 
the Evidence Act. DiNOMONi CHOWDHRAIN 

V BBOJO MOHINI CHOWDHRAIN. 29 C. 187 = 

29 I A 24 = 6C.W.N 386. P.C, »12 M.L.J. 83 
= 4 Bom. L.R. 167=8 8ar. 224. [R., 30 C. 

156. F.B.i D.. 7 O.C. 122.] 

(1099)—S. 145—Persons claiming possession 
of iond or porlionof land—Omission to add them 
as parlies when they are not concerned in original 
dispute —Validity of proceeding.—Proceedings, 
under s. 145, are not without jurisdiction be¬ 
cause some person claiming to have possession, 
in some way, of the lauds, or of a portion of 
the lands, in dispute bad not been made a 
party, when he was not one of the parties in 
the ^dispute likely to cause a breach of the 
peace, so far as appeared from the information 
on which the Magistrate acted, and when suoh 
person does not appear and raise any objection. 


Crlm. Pro. Code (Act V of 1898)—conftnusd. 

Proceedings under s. 145 are not without juris- 
diction, because some of the parties are eon- 
ceroed with possession only of a portion of the 
lands in disoute. KRISHNA K.aMINI v. ABDUL 
JUBBAR. 30 C. 1S5 = 6 C.W.N. 737, P.B. (24 C. 
55, Declared obsolete,) 

(1100)— S. 145—Dispttfe as to land—Report 
by police ojlicer of a different district —Jwnsitc- 
iion of Magistrate. —The Magistrate of one dis¬ 
trict can properly institute proceedings, under 
s. 145, on a police report drawn by a police of&uer 
of another district in respect of such portions 
of the land within his jurisdiction. ISHAN 
Chunder dass V. Garth. 29 C. 885=60,W. 
N. 378. IF., 1 C.L.J. 329.] 

(1101)— S. lib—Property in dispute—Order 
prohibiting complainant from taking possession 
— Trespass on the property. —lu the face of tbe 
order prohibiting complainant from taking 
possession, a trespass on the property in bis 
possession cannot be sustained. Jn re SUSAI 
PILLAY. 8M.L.T.289 = 8 lod.Cas. 397 = 11 Cr. 
L.J. 644. 

(1102)—S. lib—Proceedings under eft. XII— 
Summons cases—Process against loitnesses- 
Duly of Magistrate — Refusal to summon or 
examine witnesses—Interference by High Court, 
—It cannot be laid down as a rule of law that 
proceedings under ob. XII of tbe Code should 
be regarded, as to proozdure, as summons 
cases. 8. 145 of the Code enjoins the Magis¬ 
trate “to receive the evidence produced ” by 
tbe parties and to take such further evidence, 
if any. as ho thinks necessary ; but this does 
not mean that tbe parties shall produce their 
own evidence, or absolve tbe Magistrate from 
the duty of assisting the patties in procuring 
the attendance of material witnesses, when it 
is shown that their attendance cannot be en¬ 
forced without such assistance. (11 C. 762, 
210. 29. Expl.) [Diss.. 2 C.L.J. -280 = 32 0. 
1093 ; F., i C.L.J. 286 (n).] A mere refusal to 
summon or examine a particular witness or 
witnesses cited by a party in proceedings under 
oh. XII, Cnm. Pro. Code, is not necessarily a 
ground for interference by the High Court. 
Each case must be determined upon its own 
circumstances- SURJIA KaNTA ACHARJEB 
V. HEM CHUNDER CHOWDHRY, 30 C. 508 =7 
C.W.N. 404. 

(1103)—S. lib, proceedings under—Adjourn¬ 
ment,propriety of—Witnesses, processes to enforce 
attendance of, when may be refused. —A Magis¬ 
trate, acting under s, 145 of the Code, should 
take all tbe evidence that is produced before him 
on tbe day originally fixed by him for the 
disposal of the proceeding, and, unless he 
considers it necessary for good reason to require 
further evidence, should decide then and there, 
if he can, which of tbe parties was in actual 
possession. Where the Magistrate, on the 
application of one of the parties, on tbe date 
originally fixed for the disposal of the proceeding 
under s. 146, granted an adjournment and 
issued summons on witnesses named by to® 
patty, some of whom did not appear on the 
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adjourned date and eomo of those present wore 
not exatoir.od by the pitty calling them, and 
the Magistrate on the application of the party 
issued fresh summocis aud w.irr.anLs for the 
arrest of the absent witnesses, again adjourniug 
the beatiog. and nouo of the^e witne'^ses appear, 
ed on the date so 5xed. and the party applied 
for fresh adjoiiromeDt aod the issue of fresh 
processes, Held^ that, having regard to the 
previous coodaut of the party ooncornod aud 
also to the cireamstaoco that the witnesses 
mentioned cnuld net be found, the MagiKtcate 
acted rightly in rotasing to ifsuo fresh process. 
Heli further—That thn Magistrate should not 
have granted any adjournment after the date 
originaily fixed for the disposal of the proceed* 
ing. as in the present case no adequate reason 
appears to exist (or granting such adjourntnent. 
HARIPADA MaNDAL V. 8ANYASI CHARAN 
Biswas. 17 C W.N. 144=18 Ind. Cae 264=14 
Cr. L.J. 40 = 17 C L J. 610. 

(1104)—S 145—irifness — Process — 
frafe-Cfmrfer Acl (24 and 25 Fief., c. 104). 
3« 15.—In a proceeding under s. 145 of the 
Grim. Pro, Code, it id not obligatory on the 
Magistrate to enforce the attendance of any 
witness at the instanoo of the parties. In a 
case whore the Magistrate has acted in accord¬ 
ance with law, it would require very strong 
circumstances to justify the interference by the 
High Court under tbo Chatter Act, s. 15. and 
it would bo necessary to show quite clearly that 
the procedure, though right in law. has in fact 
amounted to an aeaolute denial of justice. 
Where a party, in a proceeding under s. 145 of 
the Crim. Pro. Code, states that four material 
witnesses did not appear and complains that the 
Magistrate did not enforce their attendance, 
but it does not appear wbat evidence these 
witnesses were going to give aod there is nothing 
to show what cSorts tbo party has made to 
procure their attendance : htld^ that nothing 
like a case of denial of justice has been made out 
and that the High Court could not interfere. 
Harendra Kumar Bose v. Girish Chandra 
Mitra, 7 Ind. Caa. 798 = 38 C.24*U Cr, L.J. 
679* ^ O.lu.3. 280, 2 Cr. L.J. 

145—fi^ceiver appointid by Court 
’^Nature o/ his possession—Party to proceedings 
^^oer 3. Ii5 ^Rigkt to collecttoU from partition¬ 
ed half of market, dispute re ^Applicability of 
proceedings under seefton.—When a Receiver is 
appo.nted by the Court, his poseessioo is the 
poseeseioo of the Court, and he cannot be inter- 
^red wuh except with the leave of the Court. 
Ihe Receiver can neither sue, not be sued» 
without the leave of the Court. He is the officer 
through whom the Court exoroUcsiw powers of 
management. Such an officer cannot be correctly 
defioribed as a ** party interested in a dispute 
J a breach of the peace ” within 

a. 146, Crim, Pro. Code. Eveaifauch officer can 
be 80 described, there will be no juriadiotioo in 
the Magistrate to make any order on him 
under e. 145, without the sanotion of the Court 
appointing him. [F„ 80 0, 721.] Where 
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there was a dispute about the exclusive right 
to collect the entire toll from one partitioned 
half of tbo market, which wus alleged by one 
party and denied by the other. ]i€ld that, in 
such a case, proceedings under s. 115 could be 
had. DUNKH V. KUMAR ClIUNDRA KiSORB 
30 C. 593«7 C.W.N. 360. (L.R. 20 Eq. 282. 3 
Mac. ifeG. 104. 20 Uv.w. 3J2. 10 C. JOU, ii.) 
[liel. on 13 Cr.L J = 15 Ind.Cas 12 

Uc. L.J. 185 = y lud. Cis. 1009 = 3 M L T. 502.] 

j fl 1061—-S. 115—7'os5t*s$io>i pyoceedinos^Ite- 

ceiver 7tct hi actual p ns-s^ion—WIceCltcr he is a 
necessary party. —In an inquiry under s. 145, 
Crim.Pro. Code, where the real dispute is oo* 
tween the eld tonaots on tbo one baud and the 
now teuauis on tho other, to whom the Rocoivec 
only graottd leases, the Receiver, who is not in 
actual possession, is not a necessary party. 
CllINNA VEERANNA V. NARAYANASWAMY 
Naidu. 9 M L,T. S02. (30 C, 553, D.) 

(1107J—S. 145—Receiver—Pos?e55ion of — 
iYofure.—The possession of the receiver may, 
for the purposes of s. 145. bo regarded as posses¬ 
ion, on behalf of tbo party who should ulti¬ 
mately be found by the Magistrate to be in 
possession, as foe purposes of limitation tho 
possessiou of the receiver is held to bo that of 
tbo party entitled to po>«^eRsion. ISMAIL 
OHAMI AMMAL V. KATINNA ROWTURR 10 M. 
L.T. 573=13 lod Cae. 215 = 13 Cr L.J. 23s 
22 M.L J. 154. (26 M. 410, 27 C 786, ii.) [i?., 
15 Cr. L.J. 509 = 24 lod. Cas. 697 = 26 M.L,J, 
209=1914 M.W.N. 352,} 

(1108)—5. 145 — after receipt of 

information, makhig as parlies peisons who are 
actually in dispute^Omission to odd perso}i3 
interested in the subject matter of the dispute as 
parlies^Jurisiiiction of Magistrate—**Parlies 
concerned,'* ineaning of ike expression.^ Vtoc^ed- 
logs under s. 145 would not be without juris* 
diction, because the Magistrate, on inform¬ 
ation before him« has made as parties to such 
proceedings only those who arc actually in 
dispute and who are likely, by such dispute, to 
cause a broach of the peace, although, m the 
course of the proceedings, it is brought to bis 
notice that somo other person is interested in 
the subject matter of the dispute,i.s., is likely to 
be affected by the order to bo passed in respect 
of the possession of the land in dispute, nor ie 
the Magistrate bound to stay such proceedings, 
Tho words ‘^parties concerned in such disputes'* 
in ol. 1, e- 145, are iDtendod to indicate all 
persons claiming to be in possession at the time 
of the initial order under cl. (1), and not that 
ail parties interosted in, or claiming a right to, 
the property in dispute are entitled to be or 
should be made parties to the proceedings. A 
claim merely to a right to possession, as distin¬ 
guished from a claim to he in possession, would 
be outside the scope of the enquiry, KRISHNA 
KAMINI V. ABDUL JUBBAR, 30 C. 158 = 6 0. 
W.N. 737, P.B. (R., 310. 48.) 

(1109)—S. lit ^Dispute as to possession of 
land—Manager or agent, if order can be made 
in favour of, —Thera is jurisdiotioDi under 8.145^ 
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to m.iko an order in favour of a person who 
claims to bo in pa?.session of the disputed laud 
asjiqcnt to. or manager for, the proprietors, 
wht n I be actual proprietors aro not residents 
within the appellate jurisdiction of the High 
Court. DilONDHAl SINGH v. EOLLKT. 31 C. 
48 = 7 C.W.N. 825. F.B. .7C.W.N.20H. Otifr- 
rjited ; 21 0. 916. Note, 25 C. 423. D.) 

C. 237.] 

(1110) — S. 145—Pn?fnevs7iip2)ropfr/j/— Claims 
of e.iclitsiV8 possession by n partner, as mana¬ 
ger. — Where there are several partners, the 
claim of one of them to the exclusive possc.^siou 
of the partnership property, as manager, is a 
question outside the purview of s. 14S, Crim. 
Pro. Code. UaDHA R.\M.\N GlIOSE v. 
BALIRASI HAM. 32 C. 249 = 8C.W.N. 883. [fi., 
lOC.W.N. 1088.J 

(1111)— S. 145— Parties to the proceedings-^ 
Manager and not the employer made a party — 
Validity cf the proceeding—IntermUtent en¬ 
croachment, how affects title of superior land¬ 
lord. —Where, in a proceeding under s. 145, 
the Magistrate makes the manager as a patty 
instead of bis employer, the zemindar, the 
course adopted by tho Magistrate is a mere 
irregularity, or. at most, an error of law. which 
does not affect his jurisdiction. Whore a 
peracD claims no casement or customary right, 
any intermittent encroachment on his part 
does not aOect the title or possession of the 
superior landlord. BholanATH SiNGH v. 
WOOD, 32 C. 287. (31 C. 48. 16 B. 338, 13 App. 
Cas. 793. 799. li.) 

(1112)—S. 145—Delegation of Questions as to 
actual possession to arbitrators, lahether legal, 
—The procedure laid down under s. 145 does 
not contemplate that the question as to who is 
in actual possession should be delegated, even by 
the consent of the patties, to arbitrators The 
section directs the Magistrate himself to receive 
the evidence adduced by the parties and, on a 
consideration thereof, to come to a decision. 
BaNWARI LAIiD MUKEBJBE V. HBIDAY 
CHAKRavarti. 82 C. SS2 = 2 Cr.L J. 347 = 1 C. 
L.J. 432. 

1113)—5. 145—Proceedings under the section 
—Applicability of procedure prescribed for sum¬ 
mons cases—Summons for attendance of toUnesses 
—Duty of Magistrate—High Court's powers of 
interference—Charter Act (24 and 25 Vic,, 
c. 104), £• 16.—There is no provision in the Crim. 
Fro. Code, which makes the procedure laid 
down for summons cases, applicable to proceed¬ 
ings under s. 145, and the parties cannot 
claim it as a matter of right that the Magistrate 
should assist them to produce their evidence by 
issuing summons or other processes to their 
witnesses. Tho powers of superintendence 
vested in the High Court by r. 16 of the 
Charter Aot should, in cases under s. 145, be 
exercised with caution, and the High Court 
ought not to interfere, unless it is satisfied that 
the party has been prejudiced by the proceed¬ 
ings in the Court below. TARapada Biswas 
V. NURUIi HUQ. 82 C. 1093*2 C. L.J. 280 = 
2 Ov.L.J. 679. (11 C. 762. 21 0. 29, 80 C. 608, 
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note, 30 C. 508, 2 C.L.J. 286, note, 31 C. 685,. 
R ; 9 C.W.N. 1046, B'.) [F.. 11 Cr. L.J. 530 = 
7 Ind. Cas. 798.] 

(1114)—S. 145—Omission to publish copy of 
the initiatory order near the subject of dispute 
—Jurisdiction of Magistrate—Powers of High 
Court — Held, by the Full Bench {Qhost, J., 
dissenting*. —Tho provision as to the publication 
of the order mentioned in sub.s. 3 to s. 145 is 
directo'’y Hiul a matter of procedure only, and 
an omisi-ion to comply with it does not destroy 
tho jurisdiction of the Court, which arises as 
soon as the provisions of sub-s. 1 have facon 
complied with. The object of publishing a 
notice on the subject of dispute is to reach al! 
the persons interested therein, and, unless it be 
shown that some one interested has been mate¬ 
rially prejudiced by the omission to serve the 
notice, Ibo High Court ought not to interfere 
under s. 15. Charter Act. Such an omission is 
not an illegality which deprives the Magistrate 
of bis jurisdiction. Per Gbose, J., dissenfien- 
(e ■—The procedure laid down in sub-s. 3 is 
mandatory and a Magistrate acts illegally in 
the exercise of bis jurisdiction by omitting to 
follow that procedure. The High Court in such 
a case may interfere under the Charter Aot, 
but it is not obligatory on the High Court to 
interfere, and it may refuse interference when 
DO prejudice has been occasioned or is likely 
to bo occasioned by the omission. [F., 32 C. 
1093«2 C.L.J. 280 ; i?., 33 C. 352 = 9 C.W.N. 
1066-2 C.L.J. 269, 1 8.L.R. 80. Cr.] The 
power of superintendence, which tbe High 
Court possesses under s. 15 of tbe Charter Aot, 
vests in it a power somewhat analogous to that 
of tbe King’s Bench Division in the Supreme 
Court in England to ioteclere by Mandamus. 
Such power of interference is discretionary and 
ought, in relation to cases under s. 145. Crim. 
Pro. Code, to be exercised with every caution. 
If tbe Subordinate Court has proceeded with 
irregularity, the High Court will not interfere 
unless some one has been materially prejudiced 
thereby; if. however, tbe Subordinate Court' 
has acted without jurisdiction, tbe High Court 
will interfere, SUKH Lal SheikH v. TARA 
CHAND, 33 C. 68 = 2 C.L.J. 241 = 9 C.W.N. 
1046 = 2 Cr.L J. 618. (9 C.W N. 909 = 2 Cr. L. 
J. 869, 8 C.W.N. 690, Ovrrruled.) [R., 33 C. 
33 = 2 C.L.J 271 = 10 C.W.N. 257. 5 C.L.J. 
611.3 

(1115)—S. 145—Omission to record prelimi¬ 
nary order before summoning opposite party— 
Omission to affix copy on the property in dispute 
—Bevision—Parties (0 revision.— Held, that the 
omission to record preliminary order before 
issue of summons to the opposite party or to 
afiix a copy of it to a conspicuous place al or 
near tbe subject of dispute as required by ols. 
(1) and (3) of s. 145, Crim. Pro. Code, is not 
fatal to the jurisdiction of the Court to proceed 
with the case under s. 145, Crim. Pro. Code, 
where an order directing the parlies to put in 
written statements has been once recorded and 
they have understood the nature of tbe proceed¬ 
ings. fleW, also that the Chief Court will not- 
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ioterfoco oo revision with the order of a Mugis- 
tcate under s. 145* Grim. Pro. Code, where it 
is iacoLivcuient and unoGcesMiry to do so, ovon 
though 6uoh order is based ou irccgular pro* 
oedurci as it is not usually tho practice of tho 
Chief Court to ioterforo oo revisioo in a Civil 
or Ciffil oaso when the party askiog foe 
revision has got a regular remedy at bis com- 
znaod. BeUl, further, that the omission to make 
a joint owner of the* property a party to the 
revision is immaterial, wboro uo mention is 
made of such joint owner in tho order of tho 
Magistrate and only one man has beoo declared 
to be in possession, Muhammad ShauIPv. 
L. DHANPAT Rai, is P.W R. 1914, Cr,*68 
P.L.R. 1914» 15 Cr.L.J, 27«23 lod. Cas. 487. 
(25 W.R. 47, R.) 

(1116) — S. 145—Omission of Magistrate (o 
give effect to presumption arising Jro7n recently 
published record ofnghts, if a question of juris- 
dicuott.—The omission of the Magistrate in 
making an order under 8. 145, Cnm, Pro. 
Code* to give eflect to the presumption arising 
frou3i the entries in a recently published record* 
of-rights is not a question going to the juris* 
diction of the Magibtrate, and the Hieb Court 
cannot interfere oo that ground. ClllNTAMONI 
Jbna V, Jaoannath Ramanuja Dass, 19 C. 
W.N. 123. 

(11171— S 145—Fniiure of one party to file a 
loritten statefnefii—Competency of Magisirate to 
decide in favour of ike parly filing the state'- 
nttnl^Poioer of Magistrate to issue warrant .— 
In a case under s. 145, a Magistrate cannot, on 
the failure of one party to file a written state* 
moot, summarily pa^s an order declaring posses* 
sioQ With the party who has done so. without 
taking evidence in proof of such statement, Tho 
High Court set aside such order of the Magis* 
trate and directed that the ease must be tried 
in accordance with law. [D.* 30 C, 112.] A 
Magistrate has no jurisdiction to issue a warrant 
to compel the attendance of a party in a pro* 
ceedmg under s. 146. KBFATUI-LAH v. 
Peruzuddin MIAH, 8 C.W.N. 71, 

145— Joint trial of several matters 
■of dispute ^Legalily. —The joint trial, in one 
proceeding, of several matters of dispute under 
6. 145 would be at most an irregularity, which, 
ID the absence of prejudice, would not vitiate 

i « Badar ali V. Aiioub Karim, 

8C.W.N. 710. 

(1119)—S. 145— Jurisdiction of Magistrate to 
treat subsequent proceeding as continuation of 
earlier proceedings in disputes as to immoveable 
property^Joinder of partUs—Duty of Magis^ 
trate, A Magistrate cannot treat a autsequent 
prcK'^ding as a continuation of an earlier one, 
and ha cannot refer back to the possession held 
by one or the other of the parties upon the 
date of the earlier proceeding, in determining 
which of them ebould be declared to be in 
poaseseion on the date of the eubeequent pro* 
Moding. In a proceeding under a. 146, Grim. 
Pro. Code, it le the duty of the Magistrate to 
•find out, in the first matanoei which parties 
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aro concerned in ihe dispute that has arisen, 
and to servo his order upon such parties, and, 
when thomittcc comes before him for trial, be 
should detercDiue which of such partio.s, name¬ 
ly, the parlies as mentioned in tho first para- 
gnpb of 8 145, Criiii. Pro. Code, is in actual 
possession, A Magistrate i.s entitled to allow a 
third party to come m in tho course of tho pro¬ 
ceeding only for tho parpo o of .shewing that 
no dispute likely to causa a oreach of the poaco 
really existed or exWls, Qutrrc : —Whether 
such third party should be in ido a party to tho 
proeopdiog. BeNI SINGH v. UMUAO MaHTO, 
S C.W.N. 900. 

(1120)—S. 115—O/'dc#* iu favour of personst 
some of whom had no claim over the propertu,^ 
An order under s. 145 made in favour of 
four persons, two of whom oUim no interest in 
tho property in dispute, is bad for want of 
junsdiction, RaJaH RaMESWAR PERSHAD 
Narain Singh v. haubanh Singh, 6 C.W.N. 
104. [R., 30 C. 155.J 

(1121)— 5. lib^Disoute teiioeen tenants — 
Zemindars lohcthfr necessary parties—Separate 
disputes, how totedealt loitk.—ln ^ proceeding 
under s. 145 instituted upon a dispute between 
two sets of tenants, the omission to add tho 
Zemindars as parties to the dispute will not 
vitiaie the proceedings, if the Zemindars, not 
being concerned to the diepuco, do not move ia 
the matter tbomselves. Although it may be 
desirable in proceedings under a. 145 to deal with 
each separate dispute separately* it is impossi* 
ble to apply 11 such proceedings the strict rule 
of procedure ob-erved in civil actions. MANIK 
MaNDAL V. QOVIND MaNDAU, 6 C.W.N. 208. 
(15 C. 31, 16 C. 513, 10 O.L.R. 623, R.). 

(1122)—S. 145— Dispute between tenants of 
ioint owwrs^Jurisdiclioji of Magistrate to pro¬ 
ceed under 8. 145 —Certain land was jointly 
leased to tenants by two joint owners and the 
former continued in possession for sovcral yoirs 
uodor the lease. One of Ibe joint owners sued 
for partition of bis share and obtained a decree, 
but be did not obtain possession of bis share 
under the decree, and while the old tenants 
were in possession as before, some new tenants 
forcibly entered on the land asserting that they 
were the tenants of only one of the joint owners. 
The Magistrate acting under 8. 145| Grim. Pro. 
Oode, put the old tenants in posjessioo.— Beld, 
that the Magistrate did not act witboutjuris* 
diction, and that, though there is no doubt 
that the Court must give effect to a decree 
of a Civil Court for partition, yet in this 
instance tho dispute not being between the par¬ 
ties to the decree but between two rival sets of 
tenants, the Magistrate wa;i right in putting 
tbe old tenants into possession of the land. MA 
E MYA V. MaUNQ PO THAUNG. 8 lod, Cas, 
483»8 Bur.L.T. 74. 

(1123)—S. 145— Landlords claiming exclusive 
possession through tenants—Rival claims set up 
by other landlords to exclusive possession^ 
Joint co^sharer3—Tenant, possession in favour 
of onCf as against otherSf i) good,—An order 
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pasicd in f.wour of one tenant as against other | 
per-nn^* -utting up their tenancy, is a good and 
v ilul urJer , lud it does not transgress tbeprinci* | 
plo ipplied in )ll C.W.N. 512, AppL). Where i 
orii* of latidlords claims exclusive possession 
of lind through their tenants, and a similar 
nvil claim is sot up by a different sot of land¬ 
lords through their tenants, the dii^pute is ocse 
which comes properly within a. 145 ol the Crim. 
Pro. Code ; and the landlords of the tenant in 
possession can recover the entire rent from him 
according to bia lease. The presence of the 
rival tenants is necissary. Bnis CHANDRA v. 
EaKIU, 15 C.L.J. 184. (4 O.W.N. F.) 

(1124) —S. 145 — Excfnsi re ^os^essio^i cformed , 
by each set o/ lamlhrds ihrouqh respective 
tenants—One tenant st/0»f7 up tenancy against 
another^ Jurisdiction of ^^n(fistrate *—An order ' 
under s. 145, Crim. Pro Code, passed in favour ; 
of one tenant as against other persons setting ' 
up their tenancy, is a good and valid order , 
which does not transgress the principle applied 
in, as the case is one of exclusive possession | 
claimed by each set of landlords through their I 
respective tenants whoso presence is necessary. ' 
GURUDAS KUNDU CnOWDHURY V. RAI j 
Kedau Nath Kundu Chowdiiury, 12 Cr. I 
L.J. 408 = 11 Ind. Cas. 592 = 38 C. 889* (IIC. 
W.N, 612, 4 C.W.N. 013, R.) 

(1125) —S 145— Interference of High Court 
ichere nccessai y—Efechnenl of tenant byRevtnue 
authority^TonnnCs unlawful obstruction. — 
The High Court should not, except for very 
special reasons, iuterlerc on the revision side 
in cases under s. U5, Critn. Pro. Code. But, 
where the order ol the Court below is so wide 
of the mark and eo much opposed to law and 
justice alike, and the rospondont's conduct has 
been so lawless and high-banded, that to leave 
matters as they are would be an unsound 
exercise of disoretion, revisional power should 
be put in motion, field, also, that where a 
competent Revenue Officer rightly or wrongly 
decides that notice of ejeocment has been 
properly served upon a tenant and actually 
gives possession of the land to the landlord, 
tberoatter the former's only lawful course is by 
way of appeal or such other lawful way to seek 
the remedy. But by obstructing tbe latter in 
any unlawful manner, tbe tenant ia guilty of a 
criminal offence and is liable to be dealt with 
under s. 145, Grim. Pro. Code. 8RI RAM v. 
FaujDAR SINGH, 33 P.W R. 1912. Cr. *193 
P,L R. 1912=16 Ind. Cae. 327*13 Cr.L.J. 719. 

(1126)-S. 145 { = Cfiin, Pro. Code, 1889, 

5.145)— Possession of fandford—The 
possession of a laodiord by receiving rents from 
his tenants ia "actual possession" within tbe 
meaning of 8. 145. Narain DAS v. EMPRESS, 
19 P.R. 1884, Cr. (18 W.R. 13 Cr.. R.} 

(11271—S. 145— Dispute between two land* 
lords— Receipt of rents — Tenants—Magistrate's 
discretion to re summon witnesses at end of 
enquiry’^Dispute between joint owners, —It is 
certainly disoretionary to the Magistrate to 
allow witnesses to be re-summoned on a petition 
presented towards tbe end of the enquiry in 


proceedings under s. 145, Crim. Pro. Code* 
Claims to collect rents can be made the subject 
of enquiry under s. 145, and in such euouiries 
the question must always be wbo was actually 
collecting rents at tbe date of tbe preliminary 
order. The words "actual pos-^e^sion in dispute 
bcfwcon rival landlords" need not be taken to 
exclude possession by the receipt of rent. Tbe 
person paying rent canuot, by attorning witb« 
out notice to another, determine bis tenancy or 
deprive the original man of bis right to collect 
rents. A dispute between joint owners regard¬ 
ing tbe collection of rent is cognizible under 
P. 145. BULKIS BlVI V. NAGOOR KANNI 
RAWTHER. 1913 M-W N. 257*17 M-L.T.225 
= 16 Cr. L.J. 284 = 28 Ind. Cas* 332. 

(1128)—*S. li5Succes$ive defective police 
reports—Maintamabilitp of proceedings under, 
—Where proceedings under s. 146 were dropped, 
because tbe police report did not contain tbe 
boundaries of the lands in dispute and whore 
fre^b proceedings were instituted on another 
report which did not state that there was any 
apprehension of a breach of the peaces held^ 
tbnt tbe latter report, which was the only re¬ 
port to be considered in tbe case, did net con¬ 
tain sufficient materials to give the Magistrate 
jurisdiction under the section. RaI RaDHA 
GOBIND RAI SAHEB BAHADUR v. GOSSAIN 
MOBBNDRA QlR, 6 C.W.N. 340. [D., 38 C. 
933 = 16 C.L.J. 325=12 Cr. L J. 407 = 11 lod, 
Cas. 591.] 

(1129)—S. 145— Refusal to allow intervention 
of party claimhig interest in and actual pos¬ 
session of land — Charter Act, s, 15, —Per 
Danerjee, J :—If (bo Magistrate refuses to 
allow tbe intervention of a party claiming an 
interest in, and actual posses^sion of, tbe sub¬ 
ject of dispute, not on tbe ground of bis having 
00 such interest, but on the ground of tbe law 
not AutboDsiug tbe addition of any such party, 
he declines a jurisdiction vested in him by law, 
and his order is open to revision by the High 
Court under s. 15, High Court’s Act (24 and 25 
Vio., 0.104). KRISHNA KAMINI CHOM'DHURANI 
V. ABDUL TaBBAR CHOWDHRY, 6 C.W.N. 737 
= 30 C, 155, F.B. 

(1130)—S. 145— Crops cut by Magistrate's 
order—Deposit of the price tu Court—Civil suit 
for damages—Finding as (o the title of (he 
plaintiff — Magistrate's order making the deposit 
over to the plaintiff—Powers of High Court ,— 
Where, in a proceeding under s. 146, the Ma¬ 
gistrate ordered tbe cutting of tbe crops grow* 
ing on the disputed land, and deposited the 
price in tbe Court, and one of the parties suing 
for damages got bis title to tbe crops recognised 
by tbe Court* but was refused damages, as tbe 
act of outtiog the crops was that of tbe Magis¬ 
trate, held, that tbe High Court bad no power 
to interfere with the order of tbe Magistrate, 
subsequent to the decision in the Civil suit, 
making over tbe deposit to tbe plaintiff, as the 
Magistrate was not exercising any judicial 
power in making the order. ANANDA PBRSAD* 

Pal V. Khoda Box mallik, 6 C.W.N- 882. 
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(1131)—S* 145— Revival of proceedvigs — 
Fresh viateri<ils,^Vfbozo proceedings taken 
uoder s, 145 have been etcuck ofT. and it is 
intondod to take (re&^h proceedings upon new 
materials, it is necessary for tbo Magistrate to 
record &ucb materials in bis order renewing tbo 
proceedings- Manik v. Aximuudi, 6 C.W N. 
923. (20 0. 087, [D., 7 C W N. 6yu.j 

i n32>~S, 145-^Et par:o orrff)' in a proceedivQ 
tinder s, 145— Takvig of evidence^Refusal by 
Alagisfratc to grant time Rr filUg written state¬ 
ment.—Ahhou^h a Magistrate can proceed (x 
pane in a pcoccediug under s.l45, be should take 
some evidence to show that tba party who is 
prcsenti is entitled to an ordfr in hir favour. 
R*m Krista Patra v. aghorb Naskar, 6 
C.W.N. 923. 

Ul33)—S. 145 —Order pa^seci jcithout evi<ic7ice 
irreqular. —An order under ?. 115, on tbo 
written statemcat of one of tbe parties and 
upon tbo failure of tbe utber party to file it, 
without some evidence on tbe part of the party 
filing tbe statement in support of it, is without 
junsdiciion. A Magistrate has a discretion to 
refuse an appltcatioo lor time to file a written 
statement. GOBLND CHANDRA CHAKRA- 
BUTTY V. NIBAKAN CHANDRA bllUTTACMAR- 
J[, 8C.W.N 642. 

(1134)—S, MS —Order under the section 
based on a decree, without txavtinalion of 
lyi^hcssrs.—Where a Msgisirate. considering 
that a deoreo in favour of one of tbo parties w.is 
ooDoIusivo 00 the question of possessiou, /eluded 
to receive tho oral evidence offered by tbe other 
party, held, that the Magiftrate did not act 
properly io so doing, LOWSKN SaNTAL v. 
Kali chakan Santal. 8 C.W.N 718. 


(1136)—S. 146— Alagi$lrQ(€*$ order wUheut 
giving f/te parlies opportunity toprcduceevidence 
—lUegaliiy of the order—Revision, —An appli¬ 
cation was made to a ^ilagistrato to take iiClIOQ 
Under B. 145, Crim. Pro. Code No pceiiminAry 
order was recorded by tbo ^lacislrate. Tbo 
MagiHtTale viHited the place in dispute, called 
upon tbe partieii to put in Blatemeuta of tbeir 
cases and, without allowing either side to 
produce evidence, passed orders. Ho did not 
at all decide who was in poseetBion when ho 
Btarted the procetdioRB : Held, that tho proce¬ 
dure adopted by tbe Magistrate was prejudicial 
to the parties, and bis order ought to bo s*"! 
aside. Jhahha v. Dalchand. 13 Cr.L J. 

(fl.. 14 Cr. L J. 496 = 
20 Ind. Cas. 751 = 11 A.L.J, 696.] 


(1136) S. Proof of service of notice — 
Order under eeelton. wJien justi^bfe.—Where 
one of the parties to a proceeding under 
8. 145 denies (be eeivice of an order under 
a. 146 (1), tbe written return of tbe serving 
peon IS not a sufficient proof of the service, ffi.. 

C.W.N. 267-2 O.L.J. 271.] 
Where a Magistrate passed an order ondec 


I Crira. Pro. Code (Act Y of 1898)—confinudd. 

' 8. 145 in a very summary manner, examining 
, only a per.-ou who was not a witness of either 
j of the parties, held, that tbo order was bad. 

Jooicndr.a n.\tii Rai v. ahu Shaikh 8 C 
j W.N. 719. 

I 

(1137)—S. llo—Refusal cf process against 
witness—Final o)<h}' witlaul jutisdiciioyi.— 
Where, in a pnnet-ding unHor ?, 145, Crim, 

I Pro. C''dc*, the petitioner applied for summons 
sgAiHst it witnise, a Sub luspectfr of I^olice, 

, Hod the Mrigittidto uiado in order that tho 
Sub-Inspsctor wa? to appinr with bi» dnuics, 

' but on tbo OAto on which the c^i^o whs to bo 
beard tbe witness did not appear, anci, on iho 
^ petitioner again applying for sunimoD^ aRainfit 
biin* the Magistrate rejected the application 
• remarking that the applicatino was vexatious, 
and ultiniHtuJy parsed ib^ final order under 
s. 145, Crim, Pro. Code* Held, that tbe order 
under s. 145, Crim. Pro. Code, was made with- 
r nut jnrisdirtioD. GAMUDni HOWLADAR v. 
t AlNUDDl HoWL.VDaR. 18 C.W N. 94 = 15 Cr. 

I L.J- 79 = 22 Ind. Cas. 431. 

(11381—5. 146—i?ecGrdi»i7 tridcnce, when 
necessary — by vakii —Although it is 
nece?*afy, ordinarily, to record evideuco in a 
case under s. 145. before passing final orders, it 
canuot bo said that ic is lodispeosable to do 
so whoD the case is completely given up by tbo 
oppojiu* party, An admission by the parly’s 
leeai pra'^titioner is suflicient for that purpr^se. 
HURO MOHAN SaRDAU v. GOHIND SaHU, 

7 C. W N. 351. [D., 30 C. 918.J 

(1130) —5. 115—Ordrr in favour of a fuanager 
— Ltgalxty. — An order under s. 145 in favour 
of the manager of ao indigo concern is with¬ 
out jurisdiction. Jhabu Singh v. uuthrr* 
FORD. 7 C.W N. 208. [Overruled, 7 C.W.N. 
8/6**31 C. 48.] 

(1140)^5. I'lb—Refetcnce to arbilralion— 
Duty of Alopis/rafe.—Where, on tbo request of 
tbo parties to a proceeding under 8. 145, tbe 
Magistrate referred tbo question of possession 
lor the decision of an arbitrator, held, that the 
Magistrite ought to take tbo finding of tbo 
arbitrator into cenBideration in bringing tbe 
proceedings uoder e. 145 to tbeir proper legal 
termination. TaramonI ChaUDHURani v. 
Gyanbndra Mohan Chaudhuri, 7 C.W.N. 
461. 

(1141)—5. lib—Dispute as to tossession of 
land—Civil suit regarding the same land, effect 
of—Jurisdiction of Magistrate. - A Magistrate, 
under a. 145, bas power to intervene and pass a 
temporary order in regerd to the poBsession of 
tbe land io dieputo only uotil one or other of 
tbe parties applies for or obtains a detormina* 
tioD of bis righta in a Civil Court. If one of 
the parties, by bringing a suit for tbe recovery 
of possession admits tbat tbe other party is in 
possession, there is no question to decide in a 
proceediDg under s. 145. If tbe Magistrate 
thinks it necessary that be should take steps to 
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prc>Qrvp tbo peace, it is open to him to tako 
proceediLgs urjdor the provision of the law 
other ih vo S- 115. As a proceediog under 
s, 145 drawn up hy a M^tgistrato gives him 
juris'licLion to actermino the question of pos- 
i-cssioD of the Und in dispute, so, in that pro* 
coeding. he is bmod toascerrain and defioo the 
land 10 dispute ani had no jurisdiction to 
determine, under that pcoceediuc. a dispute 
regarding lands which are not covered by it 
AMRITKSnWARI DEIil v. Dakpa NaUMN 
Das, 7 C.W.N. 558. 

(1143 ;—S H5^Decree of Civil Court not 
inter partes— Poftsession under such decree — 
Jurisdiction of MaQislrnte lo declare vpfjodle 
par^j/’s possession.—Where the first party was 
put lu possession of disputed property uuder a 
decree of a Civil Court, which was not one 
against the second party : Held, that a Magis¬ 
trate had jurisdiction, in a proccoiing under 
s. 145 of the Criui. Pro, Code, codeolaro the pos* 
session of the second party. Jooaijandiiu 
Shaha V. RA.r Kumar koy Chowdhuky, 13 
Cr. L J. 583= 15 Ind. Cas. 999, 

(1143)—S. 115—One of the parlies not Joiow* 
vigthe place of trial ^Oruer under section^ valid¬ 
ity of,—Where one of the pirties to a proceed* 
ing under s. 145 whs not able to ascertain, where 
the Magistiato, who bad been moving about 
from place to place, was holding his camp aod 
80 failed to procure tbo attendance of his wit* 
nesses for the trial, held that an order directing 
the other party to continue in pos?)o>&ioD was 
bad. KaLINATH MiSTai v. AUHOY BEPARI, 
7 C W.N. 705. 

(1144) — S. 145— Notice of proceeding and copy 
of order draivn 7ip under s. 145 OK service of — 
Magistrate's duty, —A Magistrate, before pro¬ 
ceeding under 8. 145, Crim. Pro. Code, is bound 
to satisfy himself that the notice of the pro¬ 
ceeding and the copy of the order under cl. (1) 
of that section drawn up by him were duly 
served upon the petiy Alleging nou-receipt of 
the notice. SRIPATI ChaRaN MuNOLB v. 
Bam Kumar baodi, 6 G.w.N. 76. 

(1145)—S. 14d~Co5fs tnci^rred in givhig evi¬ 
dence in proceedings under the section—Suit for 
such costs. —The order of a Magistrate refusing 
to give a witness the costs incurred by him in 
appearing to give evidence before him in pro¬ 
ceedings under s* 145, Crim. Pro. Code, and re¬ 
ferring him to a Civil Court, will not operate as 
res judicata in bar of a suit in the Civil Court 
for auoh costs. Nemai Chundra Ghose v. 
AJAHAR ChOWDHURY, 8 C.W.N. 178. [R„ 
(1810) 13 East’s Repls. of Cas. 16, (1850) 8 
Exchequer Report. 955.] 

(1146)—S. 145—Emaf order^Award of costs 
—IJifZ of costs presented by party — Magistrate's 
direction to tax costs afui include the same^ 
Failure of the ojffice to do so—Death of successful 
party — Applicatxo7i by his son to have the costs 
taxed — Sustainability- Magistrate's successor in 
Office-Competency to pass order—Legal represen¬ 
tative--Magisterial proceedings,— proceedings 
under s, 146, Grim. Pro, Oode^ the Sub-division¬ 
al Magistrate passed a final order directing the 


, counter-petitioners, among other things, to pay 
the petitioner’s costs. Within three days after 
I the order, two memorauda for taxing costa were 
put into the Court by the petitioner. The 
Magistrate passed an order directing the inclu¬ 
sion of the costs. But through some negligence 
in the Magistrate’s oflice, costs were not actual¬ 
ly taxed. Nearly three years later the peti¬ 
tioner’s son applied to the Magistrate’s succea- 
sor in-office for costs being assessed, the 
, petitioner having died in the interval. The 
sou'd application was rejected. Held, that the 
application by the SOD is sustainable and be ie 
entitled to have the costs assessed. The Code of 
Criminal Procedure contains no special pro- 
; Visions for bringing on record repcG^eotativas of 
the deceased partiei. All that the Court has to 
see 13 that the appeal or application has not 
abated by reason of the death of one of the 
parties. Held, also< that the successor of the 
Magistrate who decided the case has juri^dio- 
, tion to asj^ess the amount of costs. (23 C 37, 
21 C. 609, 22 C. 334. 387, B.f Pet Saclasiva 
I Jyer. J .—Courts should always loan in favour 
. of that view of the Jaw which would euable a 
I party who has got an ordor in bis favour to 
obtain the fruits of that order, and not in favour 
of highly technical objections which render the 
Court’s order mfructuous and a more piece of 
wa^te paper. Courts have power withm reason¬ 
able limits to invent rules of procedure for this 
purpose, when the legislature has notenaoted 
such rules, unless the legislature prohibits them 
from doing so. SUBBUH BERVaI v. CROKKA- 
LINGA THEVAN, 16 H.L.T. 248 = 1914 H.W, 
N. 790 = 27 HLJ. 613=15 Cr. LJ. 676 = 28 
Ind. Cde. 1004. 

. (1147)—S. 145—Parfifion suit — Declaration 

I that property is fotnl — Order under sectionp 
I whe7t to oe made.—Where the Civil Court, in 
I which a 6uit (or pattiiion is pending, bad de¬ 
clared certain properties to be joint, and order¬ 
ed partition to be eSected, the properties must, 

I until the jointness is disturbed b; actual parti- 
< tion in the suit, be treated as having been 
I declared by the Civil Court to be j^iot proper¬ 
ties. No order such as is contemplateu by 
8. 145» Crim. Fro Code, can be made in such 
a case. DHaRANI KANTA LaBIRY CHOW- 
DRURY V. GIRIJA KANTA LAHIRY CHOW- 
DHUKY, 8 C.W.N. 483. [B , 10 C.W.N. 1038.] 

(1148)—S. 145—Orderly Magistrate under^ 
Omission to expressly stale the grounds for the 
order—Reference by Magistrate to a petition 
confainin^ such grounds, effect of. —In au order 
made uuder s. 146 (1) of tbo Code, the Magis¬ 
trate omitted to state, in detail, the grounds 
for bis coDolusioD that there was a likelihood of 
a breach of the peace. It was, however, re¬ 
corded by the Magistrate that, upon informa¬ 
tion received by him and upon the petition 
presented by one of the parties to the prooeed- 
ings, it appeared there was a likelihood of ft 
breach of the peace and there was no denial of 
the same by the counter-petitioners. Held$ 
that there was substantial compliance with 
e. 145 (1) of the Code and that there woe no 
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Ccim. PrOa Code (Act V of 1898)—cou^i»uei» 

irregularity which would ailact the validity of 
the order. SayID Mahomicd OHOUS S.VHKM 
V. Sayid Khadir BADSHAW SAHKH. 16 M. 
LJ. 148=»3Cr L.J. 487. (R.. dO M. 54S = 3 

M.L.r. lS»7Cc. L.J. M. 475=* 13 Or. 

LaJ. 753 *=‘23 M LJ. 1UJ = 14 M L.T. 43^-= 
(1312) M.W.N. 1164 = 17 lud. Cts. 66..1 

(1149)—S. 145—Crim. Pro. Code, 1861, 
ss. 318 and 310 —Jurisdiction oj Ciuif Courts as 
to di$po$se$sio7i —Case whero the bearing ol 
68. 318 aud 319a Cnm. Pro.Code. 18GI, with re* 
gard t3 cases of dispossession aud tho jari-nc* 
lion of the Civil Courts illustrated. KHAJAH 
ENAETOOLLAH CHOWOHRY V. KISHRN SOOS- 
DUR Surma. 8 W.R. 366. 

(1160)—S. 115 {^Crim- Pro. Code, 1S72. 
3. 5301—Order based upon exndence recordci 6v 
another Magistrate ^LegaUtth —An order under 
6. HS, in regard to possession, based upon evi* 
deoce recorded by anuther Magistrate is iHcgal, 

High court proceedings, igth Novem¬ 
ber 1875. No. 28/0. 2 Weir 97 [R . 31 M. 82 = 
6Cr. L.J. 384= 17 M.L.J. 535 = 3 M.L.T. 108.] 

(1151)—S. 145 Pro. Code* 1882. 

s. 1461 —/nde/intfe order —Jrnendmenf.—Where 
the order of a Magistrate under s. 145, deciding 
that one of the parties was eatitled to poisessiou. 
did not specify by metes and bounds the exact 
portion 111 each oumocrof the Und to which 
he was entitled to possesdion, held that a party 
to the proceeding should apply to have the 
order amended, and that the High Court would 
not interfere on revision. BAliOO KEODl v. 
KULLAPPA NATTAN, 2 Weir 107. 

(1152)—S. 145—Power of succeeding Magis^ 
Uate to caxic^l order o/ /tie predecessor.—^ 
Magistrate La^ jonsdictiou to oaoooi the order 
of bi8 predecessor und to stay further proceed 
ing^* He has also the power to order the 
restitution of the property placed, aftor attach¬ 
ment, m the bands of a receiver. SWAMfNATHA 
PiLLAlv. SWAMf RAYAIli 2 Y/cic 108. 

(1153)—S. 145—Po5se56ion—O/'der of Crimi¬ 
nal Court as to — hon-observance c/ procedure— 
Proceedings under the above Bection, 
are without jurisdiction, unless the procedure 
prescribed therefor is strictly adhered to. Where, 
therefore, the copy of the initiatory order was 
neither served on the parties, nor afTitod at or 
near the subject of dispute, and all the parties 
iniorested were not heard or evidence taken, 
ixeld^ that the prooeodings must bo set aside. 
ABDULLA KHAN V, QUNDA. 7 P.R 1907. Cr = 
24 P.W.R, 1907,Cf.»*71 P.L R. 1908 = 6 Cr.L.J. 
113. (20 0. 520. 27 C. S92, 28 C. 416, 6 U.W.N. 
301, 2 P.R. 1899, Cr,, F.B. Bel. on.) [P.. 11 
Cr, L.J. 422 = 6 lod.Oas. 955“24 P.W.K. 1910 
Cr, 11 Cr. L.J, 61 = 4 Ind. Cas. 860 = 11 P.W. 
E. 1909, Cr = 105 P.L R. 1909=12 P.R. 1909, 
CrJ 

(1164)— lib^Poslpmemeniol ease sine die 
— Soleoamab deciding right (o possession — 
Whether ilagistrale bound to /oRow.—A Magis¬ 
trate has jutiediotion to postpone a proceeding 
under s. 145 ot the Grim, Pro* Code sine die, 
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Grim. Pro Code (Act V of 1698) — continued. 

when be expected tb.’tt settlement procociHogs 
in re:«pe^t of the laud in dispute wore soon to 
comniLMicc. Wqoii a prvViou-^ solcna^nafi be¬ 
tween the nirtio^did not docido possession but 
the right pO'<o--ioii. tho Migi^^tnto i^ not 
b(>und to act j'l ird moo with it la a pm- 
ceedujg unior s. II j, i rnn E*ro. Code. (iUUU 
Das IIAZKA V. G L \VK 'TflERUi, U Cr. L J, 
7 = 4 Ind. Cas. 537 = 13 C W.N. 601. 

(11551 —S. lib— Procedure. —The r.'ccrding 
of a properorior undiff :»u»>-s X.h. 115. isvsasn- 
tial to give the igistr i'r jari^^diotion under the 
section. Manikv. a/.IMUDDI, 6C W N.923. 
[D.,7 C.W.N 639.) 

(1156,—$• 145 Pro. Code, 1872, 

s. 530)—A>^aNi of one of (he parliefi, b?fore the 
tcrniinnlio t of prtceattngs—Procedure.—The 
Hi^h Court refused to set u^ido an order under 

530. on cbo death of one of the pirtie^. in 
whose ftvour the order had been passed. ju.st 
before the termination ol the procetdings, on 
the ground that there was another in whose 
I ivour ihtt order ^till tcin tined. the or<}^r being 
in favoi:r of the deceased and auothcr person^ 
The High Court also observed thit it would 
have iceu more regular, bad the Magistrate 
postponed tbe case so as to ooabU some repre¬ 
sentatives to tbe dec iasdd to appear. SREE- 

MUTTY Ranee anondomovee Dkbeb v. 
LUCHMUN PER8IIAD OOGO, 2 C.L.R. 264. 
[R., 21 C. 404. J 

(U57j—S. lib ^Attachment of a fo^eU — 
Wlitiher an elephant vi that forest can also be 
altazhed— iVho is Cf^itledto the p^ss^s^wn of the 
elephant. —An eh?phaiit cturjot bo attached 
under s. 145. Critn. Pro. Code. VVbcn a forest 
has bsou attached under tbe S4id scotioo and 
tho elephant was n< t removed from the forest 
at the time of atta :bmeut, prima facie tbe person 
in whose favour tbe tiual order under s. 145 will 
be passed con^reruing tbe forest, will be eatitled 
also to the possessioD of tbe elephant; ; until 
tbeo, the atiacbing olTioer will be entitled to 
take pos'.KSsion of tbe animal. KOCHUNNY v. 
Manavikkama Rajah. 1912 M.W.N. 540— 
14 lad. Cas. 3l8 = 13 Cr. L.J. 222. 

(LI58)—S« 14S —Order under, without enquiry 
as to possession—Legality-^^uit to "stt aside the 
order—S. 28 and arf, 47, Limitation Act (1877), 
—All order under 8* 145, Grim. Pro Code, is 
not ultra vires, though passed without taking 
any evidence ou the question of posse^^sion, 
when the person against whom tbe order is 
made admits the possession of bis opponent. 
Whore tbe Magistrate's order i? not bad tor want 
of jurisdiction, s. 28 and art. 47 of tbe Limit¬ 
ation Acl apply to a suit brought to set aside 
such an order, GAHOaDIIARAM IVBB v, 
SANKARAPPA NAIDU. B U.L.T. 91 = 12 Cf. L, 
J. 47»=9 Ind, Cas. 288. 

(1169)—CA. XII, s, 145—Crim. Pro. Code, 
(1860, eh. XXII (eft, XII of the Code of 1893) 
—Omission to record a preliminary order setting 
forth grounds of a liJcelihood of a breach of the 
peace. —Tbe failure to record 9 preliminary 
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Crim. Pro, Code (Act Y of mS)^continued. 

order setting forth Ihe grounds for believing 
thnt a d;.-.puic likely to cause a breach of the 
pe.icr* 02 ) i> between the parties cannot operate 
as invalidating an order under s. 145. unless the 
P'lrty Mg.iitjst whom the order is passed has been 
pr/judicod Ly the order. HIC/H COURT Pro- 
rKKlilNGS, 9TII AUGUST 1870. NO. 1479, 2 
Weir 98. 


Crini. Pro. Code (Act Y of 1838)— 

obtains partition. (I A. 77, R.) When an order 
passed under cb. XII is set aside by the High 
Court as passed without jurisdiction, it is the 
duty of the Magistrate to restore tbe parties to 
the position in which they were before the order 
I was passed, as no man ought to FuSec wrong 
from a Court of justice, Dhani Ram v. Rhola 
I Nath, 135 P L.R. 1902 = 23 P.R. 1902. Cp, 


niCO) Ch. XII. s. 145—Crim. Pro. Codfi 
ch. XXII Icb. XII ol (he Codec/ ISySj 
— ^o$se^$[on <! (respa^s^r.^'Tbo actunl p< q.ccs- 
sion inteiiofd in ch XXII (ch. Xll of the 
Code of Crinni al I*roccaiirc) does not ii elude 
tbe iccuparcy of a nure irespa-sir. Hl(»H 
Court Prockfdings, uth January 1^71 
No. 35. 2 Weir 99. Foot note * 6 M H C. Aon! 
13. [Ovcrrrilcd, 2 Wtir V'i.] 

(116U—67/. XII, s. I45^Z)ispwfcs to 

^mmovfable ptivi rty^Jt.xnt possession— Joiy>t 
propiviy^Ji mi Pi oc^tdings of fon 

ognxnst fai/ur —/iCtisjan—lUanf of Juriubetion 
—Abuse 0/ jurisaicdon—lltstoalien of posses- 
^on.--l roce<diiig4 under ch.XII oftbeCnm. 
rro. Code are not prccctdings which c«n oe 
sent for under s. 4:J5 of the Code by tbe High 
Court, by the SeP.sion^ Judge, or the District 
Magistrate for any of the purposes specified in 
that section. Nor are the preceedinge criminal 

proper sense of ibo word. 
fi revised only by 

the High Court undfcrs. 439 on the ground of 
want of jurisdiction or grave irieguiarity in tbe 
proceedings or non-compliance with tbe pro- 
visionp of the Code amounting to an abuse of 
juriediction. The previsions of cb. XII do not 
apply to joint possession or joint properly, nor 
to moveable property other than crops or pro¬ 
duce of Uiid specified in s- 145 of tbe Code. (23 
C. 80i /?.) Where tbe Magisirato misappre¬ 
hended tbe meaning of a puny’s statement and 
refrained from enriuiiing inio tbe question of • 
possession imperatively required by s. 145 of 
the Code, and prevented tbe party Item produc¬ 
ing tho evideuco, held, (bat it constituted a | 
grave irregularity amounting to an abuse of [ 
juriediction* Theobject cf cb. XII is to prevent 
breaches of (bo peace pending a settlement of 
the rights or the partita in tbe Civil Court* 
Tbe Magistrate's jurisdict<on is ancillary m a 
to that cf (be Civil Courts ; iu fact, it is 
juasi civil, In making u>c of fajs powers under 
the section, the Magistrate should be guided by 
this cardinal principle. For example, be can¬ 
not, acting on iho mere words of the section, 
pass an oider m respect of any property where 
tbe question of tho ri^bt to it has been dtcided 
by a competent Court not long before the time 
of his taking proceedings* (26 C, 025, R.) Under 
the Hindu Law of the Mitaksbara School, tbe 
sons have no deminion over tbe undivided pro¬ 
perty of a joint fiimily. The father, as tbe head 
and manager, has alone that power, and tbe 
eon's remedy, if he is dissatisfied with the man¬ 
agement or IS turned out, is a suit for partition. 
The law allows the eon equal rights in joint an¬ 
cestral property, but saves a deadlock by giving 
tbe father the sole dominion until tbe son 


I (11G2)—C/i* XII, s. 145 — Dispute ',o$ to 
) pa5sr.<sion of wnnoveable p>opertv—Evidence as 
I to title. adiKtssibihty 0 /.^ In a proceeding under 
I ch, XII of the Code of Criminal Procedure, the 
Magistrate may, if neces'^ary, (ako and consider 
evioenco of (it)c to enable him to decide the 
question of actual prs^ession, but such evidence 
sbculd boused only to “supplement” evidence 

of user. Pan.anganti Parthasarathy 

NaYANIM GAHU V. PALLIKAPU VENKATA- 
^ SAMI Reddi, Bind. Cas. 398*11 Cr, L.J. 

I 353»8 M.L T. 104. (7 C. 46, 8 C.L.R. 645, 6 
C.L.K. 182, 6 Cr. L.J. 192, R.) 

(1162*a)—S 145— Dispute likely to cause 
breach of (he peace not mentioied in yiotice— 
PaUics axoare— Magistrate —Jurtsrfirfion—Re¬ 
vision.—Where there is a dispute likely to cau?e 
a breach of tbe peace and the parties are aware 
{ of it, tbe Magistrate not ousted of bis juris- 
1 diction to act under s. 145. simply becau>e in 
I the notice issued, it is not stated that a dispute 
likely to cause h breach of the peace exists. 
RamBehariv Muneshar, 16 Cr. L.J 221 = 
27 Ind. Cas. 848. f5 Ind. Ons. 471 = 7 A LJ. 
53 = 11 Cr, L J. 141 = 32 A, 132 R.) 

(1162*6)—S, 145— collection of. difipute 
regardvtg, between lakherajdar and pu^niriar— 
Decision in the absence of tenants—Produce nnt^ 
applicability of section fo. —The disputed land in 
respect of which proceedings under s. 145, Grim, 
Pro. Code, were instituted consisted of several 
plots all bold by tenants on a yearly rent of 
half tbe produce. The parties to tbeprcceedings 
were the lakhirojdan and tbe puinidar, tbe 
dispute between whom was as (o the right to 
collect rent. It appeared that as regards some 
of the plots there was a dispute as to what 
lonants were 5n possession. fleW—that, as 
regards the plots about which there was a dis¬ 
pute as to tbe tenants in possession, tbe Magis¬ 
trate should not have passed any order id these 
proceedings in the absence of the tenants, be¬ 
cause they might be very seriously prejudiced 
by an order in favour of oneor other of tbe 
parties to these proceedings. Held (as to tbe 
argument that s, 145, Grim. Pro. Code, could 
not refer to a balt-sbaro of tbe produce)—that 
it was true that, if it was a question of dividing 
a hitherto undivided share, tbe section might 
not apply, but in tbe present case tbe section 
applied, as it was a quescion of rent and it bo 
happened that the rent was half tbe share of 
the produce; but there wae no question of 
shares as between tbe two parties to tbe pro¬ 
ceeding. hari Das Samanta y. abdul 
Motleb Mullick, 19 C. W.N. 959. 

(1163)—S. 145—If award under section bars 
possessory suit—See ACT I OF 1877, s. 9, 20 
W.R. 12. 
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Grim. Pro. Code (Act V of 1898)—conrinrifJ. 

(1164)—S. 145—Sfc ACT I OK 1877. s. 9, 7 0. 
LJ. 647. 

(1165)—S. 145—ACT XV OP 1S77, Art. 
47. 19 C. 046, 19 W.R. 460. Cr. 

(IIGG)—S. 145—Bom. ACT III OF 1876, 
6. 10, ‘26 B. 363^3 Bom. L.R. 9l9. 

(1167)—S. 145—See CRIMINAL TRRSKaSS, 
2 A. 465, 2 N.W.r. 82. 

(1163)_S. 145—See E.fECTMBNT, SUIT FOR, 
4 C. 339. 

(1169)—S. 145—Sec JOINDER OF PARTIES, 
20 C. 520. 

(1170)—s. 145—Scs? Jurisdiction OF Civil 
COURTS. 12 W.R. 19J»3 B.L.R. A C. 305, 5 
C.W.N. 71- 

( 1171 )_S. 145—See NonCB. 4 C. 650*^3 C. 
L.R. 651, 

(117-2)—145—See REVISION—GFNEIUL 
Principles. A.W.N. i907,49»2 A.L.J, 272» 
2 Cr. L J. 222. 

(1173)—8. 145—See REVISION — JUDG¬ 
MENTS, DEFECTS IN, A.W.N. 1905, 260*3 Cr. 
L.J. 48. 

(1174)—S. 145—See Nos. 25, 70, 71, 129, 
674. 687 to 602. 612. 7*^1. 928 Aud 1013 to 1018, 
and Nos. 3244, 4564, in1ra> 

(U74*a) —Ss. 145 107. 526— Prccecding% 

under s, 145 —Aoi a ‘cose,* tvilhin meaninq of 
s, 526- Application for transfer of such proceed- 
ings^No jurisdiction to entertam^Proceedirgs 
under s. 107— Transferability. —A proceediug 
under s. 145, Ccim. Pro. Code, doe.^ not con* 
stitutea crimioal cause or matter, and there is 
DO jurisdiotiou under s. 526, Crim. Pro. Code, 
to ODtertainao application (or traosfer of euoh 
proceeding. (24 B. 527. F. \ 26 M. 188. 34 A. 
583. NoiF.) Obiter —Proceedings under s. 107, 
Crim. Pro. Code, are ^criinin^l caRe^* within the 
meaning of s. 526. FARID v. PlRU. 8 S.L R. 
218 = 16 Cr. L.J 249 = 28 Ind Gas, lOS (18 C. 
W.N. 274, R.\ 154 P.L.R 1914, Not F ) 

(1176)—Ss. 145, 144—Fwfciic claiming case¬ 
ment if may be parly to a proceeding under 
s, Declaring the public (o be m possession. 

effect of—Joint possession - Ousting of jurisdic- 
fion of the Magisirate •• Bight of the public to be 
in possession for one day in the year to perform 
pUja. nature of—Easement —Consfrwef^ve co**- 
ditional possession—Proceeding not directed to 
the decision of the absolute continuing possession 
of either party ultra vires—Prevenfion of breach 
of peace,—It the public are declared under s.145, 
Crim. Pro. Code, to be in possessioa of any 
piece of land, theo both parties to the dispute 
are included in that term, and the possession, 
tbereforei ia joiot poseresion, and the jurisdic* 
tion of the Court under e. 145, Crim. Pro. Code, 
ie ousted. Where one of the parties to a proceed¬ 
ing under e. 145, Crim* Pro. Code, represent¬ 
ing the public claimed only the right to worship 
on the disputed land on one day in the year, 
and the right to make due and proper propara- 
lioDB for the bolding of that worship by erect* 
log bole for the purposes of holding puja. 


Crira. Pro. Code (Act V of i69i)—conli7incd. 

Held —the right of such party to bo in posses¬ 
sion for one day id the year or to take such 
steps as are neco^Rary to prepare for the puja 
is in the nature of an casement and not lu the 
naiurc of possession. Procoedings under 
8» 145, Crim Fro. Code, are eutirs'’ly without 
jurisdiction, unl0'?5 tboy are dirccieJ lo the 
decision of the absolute contii^uiiig possession 
of either party until thvy ift 'Ousted by tho 
order of the Civil Court. Advisability of taking 
proceedings under 3. 144. Cniii. I’ro. Code, to 
prevent diRturbance of peace consirlerod. 
Manik Chandra riiAKUAVAUTi v trro- 
N^TH KUAH, 17 C W N. 205= 13 Cr. L J 789 = 
1? Ind Cas S33 = I7 OLJ. 397. i/^. 27 

M.L J. 169.] 

(1176}—6^. 145. U6 ( = Crim.r;o.C'irfe, 1^72. 
ss. 540 onf 63 U—i/oiuf posscSHio^i - P> ssession of 
separate »*ociu5 in bniUliug—Coifipttc’Acy 

of Magistrate to pass orders under —Where it 
was found that each party to the dispute svas 
IQ possession of separaie dwelling rooms in tbe 
same bouse, held, that the Maci^trate was 
competent to pass an order that the separate 
posscssioo of each pirty should continue. 
Where a Magistrate found that the partie.«« to 
the dispute were io joint possession ol certam 
rooms in which the family documents and other 
valuables were kept and ordered that the rooD^s 
should not b.*>ooencd, except in the presence of 
certain public nfficers, held, that the order was 
not ssinctioned by e. S3I (s. 146). DkVAJE 
Manalfad V. Gotha Sankara Valia 
Raja, 2 Weir 108. 

(J 177 )— 5 ,. 145 and ’IiG—Attachment of cut 
and stored crops, lohelher legal. —Tbo words 
"crops and other produce of land ** iu sub s. 2, 
of s. 145, mean crops or other produce of laud 
attached to tbo land and not to crops which 
have been severed. Therefore, a Magistrate has 
no jurisdiction under a* 146 to attach crops 
which have been cat and stored. RaMZAN ALI 
V. JANARDHAN Singh, 30 C. 110 = 6 C.W.N. 
881 [F., A.W.N. 1905, 278 = 3 A.L-J. )3»28 
A. 266.] 

(jl 78 l_g 3 145 and 146—Possession deftccred 
6v Cu'if Court—Dispute concerning lands so 
delivered—Attachment of land by Magistrate, 
fe^afif^ of. —Where the peiitiODcr was put in 
posseebion of cortaio lands in ezecutioa of a 
decree obtained by him iu the Civil Court 
establishing hie right to them, held, that a 
Magistrate was uot oompetoot to pass an 
order directing the attacbmeut of those lands 
under s. 14C and it was the duty of the Magis¬ 
trate to have found p'lssession in accordance 
with the decree of the Civil Court. GUBBAJ 
MarWARI V. SHEIK BHATOO, 32 C. 790*2 
Cr. L.J. 761. CR-*33 C. 83= 10 O.W.N. 257 

= 2 Cr. L.J. 670» 2 O.L.J. 271; D., 31 M. 41G 
»4 M.L.T, 189 = 8 Cr, L J. 392.] 

(1179)—53. 145 and liG—Dispute between 
laniards as to posses$io7i of land—Order of 
attachment of crops belonging to tenants, vali¬ 
dity c/.—lu a dispute between rival landlords, 
a Magistrate is not competent to attach the 
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Crim. Pro. Code (Act Y of 1898)—con^Wd. 

^ops on tlie lnnd belonging to tbe tenants. 
DENO.MONI CnoWDHRANI V. MOZAFAB ADI 
Khan, 5 C.W.N, 103. 

(1190)--6’s. 115a«d 146—Poaer of MaqiUrnte 
io vi.ike order reuatding componeyil narts of 
the hubjccl matU-r of the dis/JMfe.—The'subject- 
ujailer ref. rrtd to iti ss. 145 and 146 may bo 
read as referring to the whcle or to any com¬ 
ponent parts thereof. If tbat component part 
18 distnictaud separable from ihe rest, it cannot 
nghtJy he held that, hr cause the Maftisorate 
cannot find possession of one of the component 
parts of the subject-matter in dispute with 
either parly, he is bound to attach tbo whole, 
although tbat coinpooenl part is distinct and 
Beparable from the rest. Ifihe subject-matter 
io dispute is lodivisible, and must bo dealt with 
as a whole, it mutt be dealt with in such a 
way as to make, io regard to it. one order either 
under s. 145, or s 14G of tbe Code, as the cir¬ 
cumstances may nquire. SADMl ALI v 
ABDUL KabI.M. 3 C.W.N. 710 

(IlSlj Ss. 145 nnd 146—i-lffncfimenf under 
s. 146— Wriiien s((ite7nenls, failure lo Hie in time 
—Evidence, omissio7i to aadvee —c/urtsdicfton 
of Magistrate to allach under s. I i6 when the 
parlies did n-)t adduce evidence on the appoint¬ 
ed date.—\Whtto tbc partirs to a proceeding 
under s. J46. Cnm. I’ro. Code, did not file their 
written statements or adduce evidence, though 
more than two months had expired from the 
date the proceeding was drawn up, but applied 
for time to file the written statements. Eeld 
that the M igislraio did not act without juris¬ 
diction in refuAing to grant time and in atiacb- 
iDg the disputed land under s. 146, Crim. Pro. 
Code, on the failure of tbe parties to adduce 
evidence. Bejoy Madhub Chowdhury v. 
CHANDRA Nath Chuckrrdutty, 14 C.W. 

N. 80 = 9 Ind. Cas. 40. (1‘2 C.W.N. 896, D.) 
[D., 40C. 105 = 16 C.W.N. 1052 = 13 Cr. L.J. 
486«i5 Ind. Cas. 4660 

(1182)—5^, 145, 146*^Order t^nd^r thesection 
A'pplxcabilxty to persons not partus to the 
pyoceedings^—W^htio tbe tenants of tbe disput- 
auts were directed by tbe Jlagistrate, without 
baviDg made tbero parties, to vacate tbe bouse 
ID dispute wbicb bad been attached under 
6. 146 and were told tbat aoy olaims they might 
have should be settled in a Civil Court, hcid% 
tbat tbe order wa^^ ultra vires. VENKATAPI^a 
V. BamasAWMI, 2 Weir 106. 

(1183)—Ss. 145, 146 («Crm. Pro. Code, 
1882, ss, 145, 146)— Dupuio regarding the per¬ 
formance of piija in a temple—Order /ora«ac/t- 

mentand closin/j of ttviple—Validity _Where, 

in a dispute arising between two pujaries re¬ 
garding tbe right to perform tbe puja in a 
certain temple, the Magistrate placed it under 
attachment and ordered it to be closed, the 
High Court, setting aside the order relating to 
the closing of the temple, directed that some 
provisional arrangements should be made by 
the Magistrate for tbe oootiuuance of the public 
worship, In re MuttusAMI PillaI, 2 WelP 
412« 


^Dlk DIGEST, 

Crira. Pro. Code (Act Y of 1898)—continued. 

( 1181 ) — Ss. 146,146— Dispute likely to lead to 
breach of peace —AUa:hme7it’^Appointment of 
receiver—Legality.—in this c^se tbe Magis- 
trate received informal ion of a dispute likely to 
; lead to a breach of tbe peaca aod directed the 
atiacbraont of tbo property io dispute and also 
j appointed a Receiver before enquiring into the 
matter Held that the orJerof Httacbmeot was 
perfectly leg^l under cl, 4 ol s 145, but that the 
appointment of tbe Receiver was ultra vires. 
SUBIMDRAMMA V. SATPAM SWAUI, 8 M L.T. 
Sl4«7Ind. Cas. 895*11 Cr. L.J. 536*1910 
M-W.N. 821. 

(11851—Ss. 145 and liQ'^Disputes as to im¬ 
moveable property likely to cause breach ol peace 
— Title, giiestxonof. not to be determined—Pos* 
session, mere fact of. to be determined—Attach¬ 
ment of properly, jurisdiction of Magistrate as 
to—Evidence to be received and considered.— 
The question of title does not arise in proceed* 
ingfi taken under s. 145, Grim. Pro. Code, 
j There tho Magistrate has simply to determine 
with wbicb of tbe parties possessioo lies at tbe 
' time. Under s. 146, Crim* Pro, Code, a Ma* 

I gistrate has got no jurisdiction to issue any 
' order for attachment of property unless and 
uulil be has made tbe inquiry contemplated by 
3. 145. Crim. Pro. Code, that is to say» unless 
bo has received and considered tbe evidence pro¬ 
duced before him by the parties. INaYAT 
Ullah V. AMANATHusain, isCr.L.j. 470= 
24 Ind. Cae. 330. 

(1186)—145 a*fd 14G—Ailachment order 
under s. 146, without jurisdiction—Evidence, 
omission to take, wluii amounts to want of 
jurisdiction —J^risdicficn.—Whore, in a pro* 
ceeding under s. 145, Crim. Pro. Code, the 
Magistrate, without taking any evidence or 
making any local enquiry, made an order 
attHcbiug the laud in dispute under s. 146, 
Crim..Pro. Code, flefd—that the order of tbe 
Magistrate wa3 iucompetent ana without juris¬ 
diction, as the iMagisirato did not make tbe 
slighte.st effort to satisfy himself as to the 
factum ol possession. SHEO Balak RaI v. 
BHAGWAT PaNDAY. 16 C W N. 1052*15 Ind. 
Cas. 486*13 Cr.LJ. 486*40 C. 105. (12 0. 
W.N. 896, Rel.; 14 OAV.N. 80, li). 

(1187)— Ss. 145, 14 fi— Possession— Proceedings 
—Appointment of Receiver before completing 
inquiry under s. 14b —Jurisdiction.—An order 
by a Mrigistrate, appointing a Receiver under 
cl. (2) of s. 146, Crim. Pro. Code, before com* 
pleting tbe inquiry under s. 145 of the Code, is 
ultra vires and without jurisdiotion. LaesB* 
MINARAYANA REDDI v. GNANAPRAKASA 
MUD.AiJAft. 13 Cr.L J. 536*15 lod. Cas. 808. 

(1188)—Ss, 146, 146 —i/«risiicfion of Magis¬ 
trate-Disposal of property. —The patties ’’ 
coDtemplaied in 3. 146 of the Crim« Pro* OodOt 
are the parties concerned in tbe dispute relating 
to land or water. A District Magistrate, in a 
proceeding between oertain parties, passed an 
order under s. 146 of the Crim.Pro, Code, attach* 
ing tbe land in dispute, tbe attachment tooon* 
tioue in force until a competent Court bad 
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detorioincd tho tipht$ of tbo parties to the | 
land. A party applied for produco of tho hind 
to bo made over to him, but tbo Dtstrict • 

trato trolled the profits as derelict aud held that. ^ 
since tho rights of any of tbo parlies to the land 
in question baJ not been determined by any » 
Court, tho produce lapsed to trovornment. 
Htlil, that tbo order of the District Magistrate 
tefusinc to baud over tbo valur» of tbo produce 
io qiiestioQ to the petitiounr was correct, but 
tbe District Magistrate had no power to treat i 
tbo profits as dc relict and as the property of i 
Government, Mon.MlSlNCH v. CROWN. 123 ! 
P.L.R. 1911^18 P.W.R. 1911. Cr.^11 IndXne. ' 

587»12 Cr.L,J. 403. \ 

» 

(llP8-a)— Ss 145. 14G— Dispute as to iminove- \ 
able prop^if ty^Drench of (he pence as lo. —In a j 
proceeding under s. 145 of tbo Crim. Pro. Code, 
the preliminary order was made. The state* 
ments of tbe parties as required by cl. 4 of tbe , 
seotion were next put in ; cut thereafter there 
was DO oral examiuatioa of the parties or taking 
of evidence. Tbe Magistrate oventn^illy ordered 
tbo applicant not to obstruct, etc. TbeappUcaut * 
having appealed to tbo High Court: Held, 
sotting aside tbe order, that tbe Magistrate must 
Gomplote tbo proceedings as required by s. 145, 
by bearing tbo parties, receiving the evidence 
if any, etc*, and make a proper order cither 
under that section or under s. 14G of tbo Code, 
if a breach of th-a peace was apprehended. In re 
DYawaPPa Basgunda P.^TIL, 17 Bora.L R. 
382^3 Bom. Cr. Cas. 43. 

(1188 6)—53. 145, liG^Maoistrate.dxifyof, 
to find who is m possession on date of his order 
—Previous possession, effect of-^Ordev under 
s. 146, ultra vires.^Under s. 145, Crim, 

Pro. Code, a Magistrate should 6nd as to wbo is 
in actual poBsession ol the property in dispute 
on the date of bis order, not on any date anterior 
to that, although previous possession may be a 
guide to bis finding peaceful and actual posses* 
sioD OD tho date* An order under s. 146, Crim. 
Pro. Codoi would be ultra vireSt unless tbe 
Magistrate records a finding that be is unable 
to fiod which party is m actual poAsession under 
e. 145, Crim. Pro. Code. THUMBALABED 
Hamfanna V. PabisiGanoamma, 16 Cp.L.J* 
239»27Ind. Cat. 911. 

(1189)—8s. 146, 146 PbNAD CODE, 
Sfl. 143, 447, 18 C.W.N. 1245=15 Or. L.J. 745 
= 26 Ind, Oaa. 173. 

(1190)—Ss. 145 to 148, ch, XU, proceedings 
under—High Court, power of — Revision*—A 
High Court has do power to eend for tbo record 
of a case which, in ioteotioo and in fact, has 
been begun and continued under cb. XII of tbe 
Crim. Pro. Code, ShohRAT 81NGH v. DaHYAG 
BlNQH, IS Cr.L J. 499 = 13 Ind. Cae. 495* (31 
A. 160; I lod. Ca8*762, 6A.L.J. 113, 9 Cr. LJ, 
3b2 and 126 O. 188; 3 C.W.N. 49. Del) 

(1191)—Ss, 146,146,147. 869—Revieiv—Crim. 
Pro. Code, s. 369, Court's power under.—A 
Magistrate initiated proceedinga under s. 145. 
Orim. Pro. Code, bat finding that actual posses* 
sion o! neither party was established, passed an I 


order under .a. llC, Crim, Pro. Code, attaching 
ibd plolH in question until ^uob (line a corn* 
potent Court dolennincd tbo rights of tbe 
parties tberetn. Subsequently, on ibo report of 
tho T.vbsildar (hat an tilarhmont < f (ho pro¬ 
perty w vs not pracin'abtt^. he c ti<C'‘lh*‘i his pre¬ 
vious order anu in lieu >f pi?,sed an order 

under s. 147, Ccim. I'r'. Co.iic. fcrtidding the 
parties from cutting ihi* trro^ fi'rnn onn ^peodied 
plot, and from ornrcisinc any rights over tho 
other plots until thvv obt.mn'd a 0 «olarition of 
their tubs from a compvtmt Court. Held, that 
s. soil, Crim. Pro. Code, tines noi periiut a re¬ 
view and tbe Migislr it^ bad no jurisdi<ai'm to 
set aside his previous order. HviU, fuifhvr, that 
s, i47 13 intoudsd to apply only (o where 

there might be disputes con^ orning tbe nght of 
u^e of any land of water as distinct from diti^putes 
as (0 tbo title t) or possession of tlr^ laud itself, 
for which provision Is made by S'*. 145 and 146 
of the Code. R AM DULAKIC v A IUnMV A SlN(5H, 
16 O C. 192 = 21 lod. Cas. 477 = 14 Cr. L.J. 
605. 

(1192)—Ss. 145, 146 ond 435— 
under ch. XII, Crim. Pro. Code—IPgh CouiCs 
}uris action—Order rfgirding management of 
property attached, under s. 446.—8. 435 pfacee 
proceedings under ch. XII beyond the powers 
of tho High Court iu revisioo. leaving ihc parties 
to their remedies in tbe Civil Court. The High 
Court cm. however, under tbo powers conferred 
by tbo Charter Act, Uko cognisance of such 
msteers, if it is shown that tbe prcceodings are 
Without jufisiiction. But, where a Subordinate 
Magistrate passed an order under s. 116 atrach- 
ing crrtaiu lands, the subject-matter of tbe 
proceedings, under e. 145. and in tbo manage¬ 
ment of the property granted a lease, and tbe 
District Magistrate bad cancelled the lease and 
made another arrangement, held^ that tho High 
Court could tiOt iotecefere with an order relat¬ 
ing to tho mmagemeot of tbe property uodcr 
attachment by roasoo of an order under 6. 146, 
and that, if anything was done during tho 
attacbment, to which a party to tbe proceedings 
had any objection, he should have recourse to 
tbo Civil Court, which would deal with tbe 
whole question and remedy anything done, 
likely to injure the party wbo might ultimately 
succeed id obtaioiog possession of tbe property. 
LOCKNATH SHAH CHOWDHRY V. NBDU BIS- 
WAS* 29 C. 382 = 6 C.W N. 469, [R.. 36 M. 275 
= J2 M.L.T. 439=1912 M.W.N. 1154 = 23 M.L. 
J. 499 = 17 lod. Cas. 65 = 13 Cr. L.J. 763 = 17 
O.P.L.R. 183.) 

(1193)—Ss. 145* 146, 439—See DISPUTE AS 
TO POSSESSION OK IMMOVEABLE PROPERTY, 
46 P.L.B. 1903. 

(1194)—Ss. 145, 147—Re/erenre by District 
ilagislrafe under s. 147— Procedure — Bight to 
perform puja*—Where a District Magistrate, on 
being eatisfied that there esieied a dispute likely 
to cause a breach ol tbo peace, referred the case 
to a Magistrate for enquiry, held* tbo latter was 
bound under s. 147 to enquire into tbe matter 
io tbe manner provided by e. 145” Crim. Pro* 
Code. Where the subject-matter of a dispute 
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is the right to perform a religious ceremooy oi 
p7(}a. the case comes uoder s. 147, Grim. Pro 
Code. In re Dnyaneshwar Dadaji Badve 
3 Bom. L.R. 416. {24 B 527 = 2 Bom. L.R. 88^ 
11 M. SC 5l = ll CX.R. 113=8 I. A. 123, 
25 13. 179=2 Bom. L.R. 755, R.) 

(1195)—145^n(2 147— Dispute as (oriffJil 
to rernoie and oiprcpriate sandahiood paste on 
idol, jurisdiction oj Alat/istrate foe7iffiiire into.— 
The Badves of a teoiple applied to u Magrsirato 
uoder s. 147, Criin. Pro. Code, saying that the 
right to take sandalwcod paste, wIicq removed 
from the person of the idol, bei'^nged to them, 
but, as this right was disputed by the pujariSy 
there was a likelihood of tho breach of the 
peace. The Jlngistraio held that he had do 
jurisdiction under the section, as tbo right in 
question was already adjodicalcd upon by a 
Civil Court; but tho Magistrate ordered that 
thej)?y(iris should hand over the sandalwood 
paste after removing it from tho idol, to the 
LMriivs, who had a tight to the same. Held (1) 
that the Magistrate had no jurisdiction to pass 
the order ; (i| that, if tbo Magistrate was of 
opinion that the dispute might have occasioned 
a breach of the peace, bo ought to bavo proceed* 
ed under ch. VIII, Crim. Pro. Code ; (3) that 
ss. 145 and 147, Crim* Pro. Code, did not apply 
as there was no dispute concerning the right of 
use of any land or water as defined in s. 145 of 
tbo Code, or of any right of way or easement 
over the same : and (4) that the sandalwood 
paste does not fall within tho description given 
ID 8. 145 (2), Crim. Pro Code, as forming the 
profits of immoveable property, as it in do way 
arises or emanates from the temple building or 
can in any manner we held to be properly aria* 
ing from immoveable property, hi re PandU- 
RANG GOVIND PUJARI. i Bom. L.R. 43d. 

(1196)—Ss. 145 and lil—Order made against 
one parly on written statement by the other 
—Order under the sectio^is wxsupported bp 
evidence — Validity .—An order under s. 145 
or s. 147 cannot be made merely on the 
written statement of one of tbo parties, 
without evidence of facts justifying such 
order, where the patty who, in the ordi* 
nary course of tbing*^, would oppose tbo order, 
does uot expressly aomil the allegation made by 
the other party iu the written statement. 
Where the second party, in a proceeding under 
s. 147, having failed to file a written statement 
the Magistrate declined to extend the time for 
filing the written statement and passed an order 
against birn on tbo written scatoment of the 
first party only, and in the absence of au express 
admission of the second party, held, that the 
order was bad, as there was no evidence in 
proof of the allegation contatned in the written 
statement. MAHOMED NUB v. BiKKAN 
MAHTON, 30 C. 918=7C.W.N.S10. (7 C.W.N, 
S15, ExpU 

(1197)— Ss. 145 and 147 —Dispute concerning 
land—Duty of Magistrate—Improper orders 
under the sections ,—It is the duty of a Magis¬ 
trate, before be interferes in the exercise of 
rights, to consider whether he cannot protect 


Crlra. Pro. Code (Act Y of 1898)—continued. 

persons in the enjoyment of their rights by 
taking a caution bond from the persons from 
whom or at whose msbigation the breach of the 
peace may be apprehended. But, if a probabi- 
lity of a breach of the peace is established and a 
I Magistrate, instead of taking security, acts 
under s. 145 or s. 147, then, although the other 
course might be the wiser and the more politic, 
the High Court could not, as a Court of revision, 
disturb his order on that ground only, if the 
case was one in which, on other ground, such 
j an order would be leg-il. Nor would it be a 
good ground for objection to the Magistrate’s 
order that a Civil Court has refused an injunc- 
I tion. [R., 15 M.LJ. 394 = 29 M. 97.] Where 
I an order under s. 145 or s. 147 is not made bet¬ 
ween tho parties to the proceeding, or when 
neither of tbo parties to the proceeding estab* 
Usbes that he is in possession, held that the 
order is not properly made. SUBBA NayaK v. 
Tbikcal. 7 M. 460 = 2 Weir tOl. 

<1198)— Ss. 145, 147—Bdsfs o//urisdiefion— 
Iffwiinencc of breach oj peace — Proceedings 
under s. 145— Arbitration—Failure of arbitra- 
tion—Revival of proceedmgs — t/urisdiefion,— 
Tho jurisdiction ol a ^Magistrate under oh. XII of 
the Grim. Pro. Code, is solely based on the im¬ 
minence of a breach of the peace. What the 
Crown and the parlies want is a decision as to 
their present rights and a decisioo^wbiob will 
be cfieotual to prevent a breach of the peace. 
While ccriaio proceedings under s, 147 of the 
Crim. Pro. Code, were pending, the parties 
agreed to refer the dispute to arbitration. The 
Magistrate thereupon made au order to the 
effect that further proceedings were unnecessary 
and they were, thcreforo, stayed, Aftor tho 
arbitration proceedings, which bad been pend¬ 
ing for about a year, became ineSectual. the 
Magistrate, without recording a fresh proceed¬ 
ing and without stating the information and 
the ground on which be was satisfied as to the 
existence of a dispute likely to cause a breach 
of tbo peace, continued the proceedings under 
s. 147> Held, that the Magistrate had no juris¬ 
diction, as there was no allegation of any likeli¬ 
hood of a breach of a peace after the arbitra¬ 
tion proceedings ceased, and that the order of 
the Magistrate staying further proceedings bad 
ousted bis jurisdiction to continue the proceed¬ 
ings. Kalan.\nd Singh v. Rameshwar 
Singh, 8 Ind. Gas. 892 = 15 C.W.N 271=11 
Cr. L.J. 729. 

(1199)— Ss. 145, 147 and 439 — Non-com* 
pliance Urith the provisions of $ 145 (4)—Soi- 
dence yiot recorded—Ord^r passed without juris* 
diction — Revision.—The District Magistrate 
of JauDpur, apprehending a breach of the peace 
on account of a dispute between one Baijuath 
and certain Mabomedans as to a burial ground, 
ordered proceedings to be instituted under 
9. 145, Crim, Fro. Code, Written statements 
were filed by both tho parties claiming the 
ownership and possession of the land. During 
the pendency of the proceedings, the Mahome- 
dans applied that the proceedinge be considered 
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as takOQ under s. 147 of the Code, as tbo real 
dispute between the parties was n>)t as to the 
ownership and possession of land but as to the 
right to bur^ corpses of the Mihomedaus 
therein. Their application was disallowed, and 
the Joint Magistrate, before whom the pr ^ceed- 
ings were pending sv it bo at recording any 
evidence, closed the case and made an order 
that the Mahomedans should not interfere with 
the possession of Biijoatb and referred the 
parties to the Civil Court. Held that, ni 
closing the proceedings and parsing an order to 
tbo prejudice of the applicants wichout taking 
evidence, the Magistrate acted without jurisdic¬ 
tion and bis order was open to revision by the 
High Court. Under s. 145 (4). the Magistrate 
was bound to receive and record all tbo evidence 
that the pirtics wanted to produce. Under the 
peculiar circumstances of the present case, 
however, the Courtdid uot exercise its discretion 
in favour of the applicants. Jbbngar Vi 
B iJNATn. 11 A.L-J. 988 = 14 Or. L,J. 277- 
19 lod. Caa. 709. 

(1200)—Ss. 145 end liS ^Proceedinr/s under 
s^.e(ion^Qii4$iicns of lille—Removal of a buodh 
—Jurisdtedon of Magistrate to award costs and 
damages, —In a case under s. 145, the blsgis* 
trate dealt with the matters as if be bal to try 
a rjaestion. solelyi of title and not one of pos« 
session. He also directed that a which 

was in dispute should be removed and tb^t one 
of the parties should pay lotbe other compen- 
satiou for damige done to crops as well as costs 
in tbo case Ueld, that tbo entire order should 
be eat Hside. iocluJing the order as to costs. 
Prayao MAHATON V. GOniND MaRATON, 
32 C. 602-9 C.W.N. 852-2 Cr. L J 992. 

(1201)—Ss. 145. 148 (—Cri»t. Pro. Code, 
1882. ss. 146 (1, 4. 5, 6), 148)— of a 
Magistrate^Delegation of •Under 

6. 148. Crim. Pro. Code, a Magistrate is at 
liberty to depute any local enquiry bethinks 
necessary to a subordinate Magistrate) but 
should not depute to such Magistrate the whole 
investigation. On receipt of the report from 
the latter, the Magistrate should take written 
statements from the parties and receive the 
evidence produced and any further evidence he 
thinks necessary, and conclude the inve^^tigatieu 
under 8. 145. HANUMANTHAPPA v. HUSSAIN 
Baib alias Aiyah, 2 Weir 118 < [/2.. 31 M. 62 

«6 Or. L. J. 394-17 M.LJ. 835 = 3 M.L.T. 
108.]. 

(1202)— 145 , 148—Order directing pay^ 
ment of the costs of the other side without speci¬ 
fying the amount—Amount cssessed vi a sepa- 
rate order—Le^aHfy.—Io this case, the Magis¬ 
trate, in his order under s. 145, Grim. Pro. 
Code, directed that the petitioners should bear 
the costs of tbo other side, but he did not speoify 
the amount. He fixed the amount in a supple- 
meotary order, after a memo of costs was filed 
and both parties beard oo the matter Held 
that this procedure is not illegal. The Magis¬ 
trate's order directing payment of the costa of 
(be other side was a sufficient compliance with 


Criro. Pro. Code (Act Y of 1898)—con fin 

tbc requirements of tbo law. There is oo reason 
whv tbo Actuil amount should notbesubso- 
qucntly u^se.-sed, \s done in civil cases. 
EMPKUOK V. MKPAI ATI A.M.MIFtKDDI, 14 M. 
L T. 195=1913 M.W.N. 771=21 Ind. Gas. 
170=14Cr L.J. 970. IJ4 C. 7D7. D.) 

(1203) — S.s. 115. IH — Ilc/erring of issues 
raided in Ike case to sii*>ord:mU Court — Illegal* 
—Where, in proci'^^diug-^ uhJvT s. 115 of the 
Code of CnmiuAl Pfo.'odure. fho i^suc^riiacd 
were referred to a subordin vie Court lor •■'oquiry. 
and tbo Mvgistratc aoiod nn the roport, held 
that the Magistrate could not refer, under 

148 of tbc Code, tbo only issues rused, and 
de^'ule the case, without cx irnining any wit¬ 
ness. merely on the report of the subordinate 
Court. PlTAMUKR L\Lv. SaUAD V PRASAD, 
10 A.L J. 465. 

(12041 —Ss. 145. li^^WUhdrairal of procred- 
ings by petxtioncr'^ Award of costs ^Order nllow^ 
ing wilhdravjal, wheOur a ** decision ,^'— An 
order allowing proceedings initiated under 
s 115. Crim. Pro. Codo. to bo withdrawn, is 
not a '' decision within tbo moaning of a 148 
o( the said Code, and an award of costs to the 
couuter-potitioaer uoder s. 148, Crim. Pro. 
Code is illegal. NaraSIMMA CHARIAU v Pil- 
LANNA, 9 Ind. Gas. 289 = 9 M.L T. 324 = 12 Cr« 
L.J. 49. 

(1205)—Ss. 145, 148 (2)—Locaf inquiry— 
Report of person deputed to make local inquiry^ 
JCvtdence.—lQ a case under e. 145, Crim. Pro. 
Code, an application for time for filing written 
st.vtemcuts by the parties was rejected. Tbo 
Magistrate thou directed a local inquiry, and 
on the report of the person deputed to make 
tbo enquiry, decided the evse : fields that the 
Magistrate acted within bis jurisdiction. 
Pl/JUUDDIS MOLLAH V. TOTAJANESSA BllU, 
14 Cr. L J. 302 = 19 Ind. Gas. 958. 

(120G)—Ss. 145, 185 — Ai)plicalion to cases 
under s. 145—O/^cace.—S 185 refers only to 
cases where some ollence is being enquired into 
or tricl. It has no application to proceedings 
under s. 145 of the Code- RUDRA Pratad 
Sahi V. DewaN SINGH. 12 AX J. 390 = 18 Cr. 
L.J, 529 = 24 lod. Cae. 638. 

(1207)—Sd. 145. 192. 528 and 529 (fi)—See 

Transfer of criminal Cases—Miscel¬ 
laneous Cases, 2 O.L.J, CI 4-3 Cc. L.J. 83; 

4 O.W,N. 821. 

(1208)—Ss, 145, 192, 529 (/)—Bona fido 
transfer of a case binder s. 145 ty a Magistrate 
not so empowered.—Whotc a eenior Deputy 
Magistrate, to whom a case under e. 145 was 
transferred by a District Magistrate, transferred 
the case to another Deputy Magistrate, and it 
was contended that bo bad no such power, heldf 
that, as the order was made in good faith, it 
could not be set aside, merely on the ground 
that the Magistrate bad no power to transfer 
tbo case. BAJ MOHUN Roy v. PROSUNNO 
Chandra Chattbrji, s C.W.N. 686. [F., 2 
OX.J. 614 = 3 Cr. L.J. 83.] 
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(r^Ofi)—Ss. l-io. 355, 35G— Refusal to »5su« 
y><)r(.ss ;cr attendance of u ilnesses in ‘prcceedinqs 
undo- C)t. XII, Cum. Pro. Cede—Arbitrary 
ex€ic\$^e of dturelion—nigh Court's poicers of 
'inUrfcfcnce— Charter Act, 24 and 25, 7ic., 
C. IU4, s. 15,—The arbitrary exercise of discre¬ 
tion doe.'i not necessarily aniount to actir^; \vi(h- 
out jurisdiction so as to justify the Ilipb Court 
in inier/criDR in ail cases where discretion has 
bren arbitrarily exercised. Wtere. however, 
the refusal of a Jlagistrato to assisi rno of ibe 
parlies to a proceeding under Ch XII, Crim. 
Pro. Code, in procuring ibe atteiidarce cf his 
witucffes, deprives that party of bearing cn the 
only question frr tbo determination of the 
Court, and so amounts to a denial of justice, 
the tiagistrate, in r, fusing process, acts with¬ 
out jurisdicticD, Evrn if it cannot he said in 
strictness that the Mnpistraio, in such a case, 
has acted without jurudicticn ordcclined juris¬ 
diction such a case is cue in which the High 
Court ought to inicrfero in the cxcrcisc of the 
general powers of supcrmiendenee vested in it 
under ss. 24 and 25 Vic.. C. 101. s. 15. SURJYA 

Kan’ta acii.arjeev. Hemchunder Chow- 
DHRY, 30 C. 508 = 7 C.W N. 404. fiJ. 17 C 
P.L.R. 133. 31 C. 685.3 

(1210)—iSs. 145, 356—A/c?i{crft> rZnm of ivi- 
dcnce if sufficient in a 2 >roce(dtnq unaer s 145— 
Afpltcnbihiy (/sub s. (3j. s. 356. —Where, in a 
proceeding urritr 3. 145. Cnm. Pro Cede, the 
Magistrate only mado a memoraDdum of tbo 
evidence purporting to act uuder sub-s. (3), 
8. 356; Held (in seting aside the final order of the 
Magistrate under s. 145. Crim. Pro. Code)— 
That tbo provisions of sub-e. ( 1 ). p. 356, are 
imperative. That the provisions of sub-s. (3) 
apply only to cares in which the evidence re¬ 
corded under the first sub-section is not record¬ 
ed in the JIagistrate’s own band. S.^D.^NANDA 

Mondal V. Krista Mondal, i9C.W.N. 124. 

(12111—S-I. 146, 429—5ee DISPUTE AS TO 
POSSESSION OF IMMOVEABLE rBOPERTY, 27 
C. 892 = 4 C.W.N, 613. 

(1212)—Ss. 145 rmd 435—Emergent order — 
Omission of idagislrate to comply subsequently 
with proujsioJis of s. 145.—A lilagistrate, having 
made an emergent order for the possession of 
immoveable property ander s. 145 (4), subse¬ 
quently omitted to follow out the procedure 
prescribed by the section and make an enquiry, 
on evidence, into the fact of possession. But 
the High Court ordered the Magistrate to make 
such inquiry, bolding that the order was not 
absolutely without jurisdiction, and, therefore, 
not exempted from the application of s. 435 13) 

of the Code. King Emperor v. Sri Kishen 
Das, A.W.N. 1901, 154. 

(1213)—Ss. 145 and 436— Application for 
revision at instance of partywho couldnot in his 
own right be tniitled to possession.—A Magis¬ 
trate, after entertaining proceediugs under 
a. 145, declined to make any order declaring one 
or other of the contending parties to be in pos¬ 
session, The High Court refused to interfere in 
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revision at the instance of a person who, though 
apparently tbe next reversioner to the estate, 
could, for the time being, have no possible 
right on his own behalf to represent possession. 
In the matter of the pelilion of BEHARI LAL, 
A.W N. 1902, 111=24 A. 443. (27 C. 892, 28 C. 
44G. D.) 

(1214) — iSs. 145. 435—iffvision of proceedings 
under s 145— Duty of fUaejislrate. — Prcceedicgs 
under a. 145 are, by s. 4:35, expressly excluded 
frcni the class of prcceodings linblo to be dealt 
with cn revision. In all ceses in which the 
High Courts have interfered wilb proceedings 
purportiug to have been taken under cb. XII, 
that interference has teen justified by tbe fact 
that the orders revised wore not really orders 
under that chapter at nil, but would have 
required, to validate tbcm, powers which the 
Legislature bas not seen fit to confer on any 
one. [R., 5 O.C. 1.] Sub-s 4, s. 145, provides 
that a ^lagisirate is not at liberty to go into 
the merits of tho claims of tbe parties to tbe 
dispute to a right to possess the subject thereof. 
He can decide only tbe fact of possession at 
the date of the order requiring them to put 
in tbeir statements. The sub-section implies 
that it is not necessary for him to formulate a 
decision even on that point if it should present 
insuperable difficulties. Parties cannot be called 
upon in these proceedings to furnieb a statement 
of tbeir rights, nor can tbe Magistrate take, 
as tho basis of any action he may finally decide 
upon, any conclusion atwbiob he may arrive or 
may have arrived, as to tbe respective titles of 
tbo patties. In re PandURANG GovIND 
PU.IARI, 25 B. 179 = 2 Bora. L.R. 755. [R., 

36 M. 275 = 13 Cr. L.J. 753= 17 Ind. Cas. 65 = 
23 M.L.J- 499=12 M L.T. 439=1912 M.W.N. 
1154 : 3 Bom. L R. 416 : 6 Bom. L.R. 246. 15 
Cr. L.J. 369=18 C.W.N. 393 = 23 Ind. Cas. 
727, 1 8 L.R. 50, Or.] 

(1215)—Ss. 145, 435—Order under— Revision> 
—An order under a. 146 of tbe Code, which 
merely purports to have been made under it but 
is not really so, is subject to tbe revisionai 
powers of tbe High Court, as tbe words “pro¬ 
ceedings under Cb. XII.” in s. 435, Crim. Pro. 
Code, mean proceedings which are, as a matter 
of fact, under that chapter, and not those 
which are really not so and for which there may 
be no authority in tbe Code. WaJID ALI 

Shah v. abdul Ghafur Khan, 5 O.C. 1. 

(1216)—Ss. 145, 435— Sigh Courts Act, s. 15 
— Reiiston,—Where tbe proceedings before a 
Magistrate under s. 145 are in intention, in name 
and in fact, prooeedinge under Cb. XII of tbe 
Code, by a Magistrate duly empowered under 
that chapter, the High Court has no power to 
call for tbe records of those proceedings either 
under tbe Code or under s. 15 of tbe High 
Courts Aot, as, by tbe amendment introduced 
in s. 435, tbe power of the High Court to call in 
revision for the records of proceedings under 
Ch. XII bas been curtailed. 8o tbe Hlgl* 
Court cannot interfere, in revision, with an 
order under s. 145 passed by a Court bavins 
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jurisdiction. MahaRAJ TEWARI v. Har 
CRARAN Rai, 26 A. 144 = A.W N. 1903, 212 
(26 C. 189, 25 A. 537. R.) (F.. 31 A. 150 = 0 

A. L.J. 113 = 9 Cr L J. 382. 36 A. 233 = 12 A, 
L.J. 344. 1 iDd. Cas. 762: R-. 36 M. 275 = 13 
Or. L.J. 763 = 17 Ind. Cas. 65 = 23 M.LJ. 499 
= 12 M.L.T. 439 = 1912 M.W.N. 1164, 8 Cr.L. 
J. 170=1 S.L.R. 60 ] 

(1217)—Ss. 145, 435—• Revision— Practice. — 
The power of revision lo be exercised by the 
Court in proceedings under s. 145. is limited to 
matters of juriedictiion, t.e., to cases in which it 
is found that the Magistrate taking proceedings 
under oh- XII has acted without juri.sdictiou. 
In the matter of the petition of Nathu Mal, 
24 A. 315 = A.W.N. 1902, 74. (26 C. 625. F.) 

[R.. 6 Cr. L.J. 291=4 L.B.R. 75.] 

(1218)—Ss. 145, 435—Ordrr o/ the Maois- 
Irate, xohether final — Revision.—The High 
Court has no power to revise an order passed by 
a Magistrate under e. 145. SYEDA KhATUN 
V. Lal SINGH. 12 A.L.J. 344=36 A. 233 = 15 
Cr. L.J. 372 = 25 Ind. Gas. 324. (31 A. 150, 
26 A. 144, F.) 

(l‘218*a)—Ss. 145, i35—Criminal revi$ion — 
Judicial Commissioner’s Court, powers of - 
Magistrate's order under s..l45,Crtm. Pro. Code, 
power to set aside. — Held, that the Judicial 
ComraissiODor's Court having no authority to 
revise proceedings except the authority given to 
it by the Crim. Pro. Code, has no authority to 
set aside an order pas.sed by a Magistrate under 
8. 145 of the Crim. Pro. Code. IDAD-ULLAH 
Khan v. rahatcllah Khan. 18 O.C. 69. 

(1219)—8p. 145, 435—See DISPUTE AS TO 
POSSESSION OF IMMOVEABLE PROPERTY, 26 
0. 188 = 3 C.W.N. 49. 7 Bom. L.R. 475 = 2 Cr. 
L.J. 461, 27 C 259 = 4 C.W.N. 420, 27 C. 261, 
Dote = 4 C.W.N. 421. A.W.N. 1901,154, A.W. 
N. 1907. 49 = 2 A.LJ. 272 

(1220)—Ss. 145, 436, 437— Failure lo complp 
with procedure —Where a Magistrate has 
adopted noue of the procedure required under 

B. 145, and has paesed an order without 
reference thereto, such order is one really not 
under the seotion, and is open to revision under 
BS. 436. 439, Crim. Pro. Code. DeWANChand 

^v. Empress. 2 P R. 1899. Cr. F.B. [R., 71 P. 
L.R. 1908 = 7 P.R. 1907, Cr.=6 Cr. L.J. 113 = 
24 P.W.R. 1907. Cr., 11 Cr.L.J. 422 = 6 Ind. 
Cas. 965 = 24 P.W.R. 1910, Cr] 

(1221)—Ss. 145, 435. 438, 439, 537—Bigh 
Court — Proc€eding$ under a. 145— Procedure — 
Ss. 435i 43fl and 439— Which oOterwise cones 
to its knowledge ^'^Retnsional powers —Powers 
under ChnrUr Act ^Preliminary order under 
$• 145, Crim. Pro, CodeSssentials^Noft’Com^ 
pliance^Mere irregularity,—The laDguage in 
8,439 the record of which has been called for 
by itself is not used in ocntradistiDotioo to 
• which otherwise comes to its knowledge * but as 
ooDtrasted which has been reported for 

4^ orders^*' and it bae refereooe only to the 
recognised channels by which the High Court 
becomes seized of the case, that is to say, either 
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by calling for the record itself or by having the 
oase reported to it under s. 438 by a Sessions 
Judge or District Magistrette who has himself 
called for the records under s. 435» In both 
these cases the High Court is acting of its own 
motion and on petition. The wordsotherwise 
comes to its knowledge** cannot hswe reference 
to petition. IIoico the High Court has no juris- 
dioiion to revise proceedings of the lower Courts 
under s. 145, Crim. Pro. Code, on petition 
under s. 439. It has been tbo recognised practice 
for the High Court to interfere only under the 
Charter Act. The High Court under the Charter 
Aot has never purported to deal with ca^es 
except where there has been an improper exercise 
of jurisdiction. S. 145, Crim. Pro. Code, requires 
that the preliminary order shall be in writing 
and shall stale the grounds on which the 
Magistrate was satisfied that a dispute existed 
likely to cause a breach of the peace. Failure 
to do so is mere irregularity and is covered by 
s. 537, Crim. Pro* Code. It does notaCeot the 
juriediotion of tbo Magistrate to render all 
subsequent proceedings null and void. KAMAL 
KUTTY V. UDAVAVaBMA Ra.JA VALIA RAJA, 
12 M.L.T 439 = 1912 M.W N. 1154*23 M.L. 
J. 499=17 lud. Cas. 69 = 13 Cr. L.J. 753 = 36 
M 275. [EzpL, 1914 M.W.N, 352 = 26 M.L, 
J. 208.J 

(1222)—Ss. 145. 435, 526, cl. (6\—Proceeding 
under s. 145, s. 52C i/ applies fo.~A party to a 
procoediog under s. 145»Crira. Pro. Code, is not 
entitled to an aijjournmcnt of tbo oase under 
sub s, 8 of s. 526, Crim. Pro. Code. LakH.^N 
Chandra Roy V. Pakuh MONDAL, 18 C.W. 
N. 393»15 Cr. L.J. 359 = 23 lod. Cas. 727. 

(1223)—CAap. XII, ss. 146 and 435. cf. (3)— 
Procfedittgsunder the chapter—Sessions Judge*s 
power of revision or Teier€nce*~ Proceedings 
under Cb« XI[ of tbo Code ire not proceedings 
with regard to which a Sessions Judge has any 
power of revision or reference. There is no 
provision of law which gives tbc Sessions Judge 
the power to call for tbe record in such proceed¬ 
ings. Jaoomohan palv. Ram Kumar Gope. 
26 0. 416. 

(1224)—Ss. 145, 437—i?e/24sa/ by Subordinate 
Magistrate to take proceedings under s. 145— 
Power of District Magistrate to take proceedings 
after such refusal,—Wbere, on receipt of s 
police report to tbe effect that there was a 
breach of the peace likely to take place between 
certain persona in oonsequence of a dispute 
conceroing land, tbe Magistrate found that 
there was no sufficient ground for proceeding 
under the section, and, therefore, declined to 
take prooeedings, held, that the District Magis¬ 
trate would be competent to institute proceed* 
iogs under the section, if bo was of a different 
opinion. Baida Nath Majumdar v. Niba- 
RAN CHUNDER Ghose, 29 C. 242 = 6 C W.H. 
290. (20 C- 729, D ) 

(1295)—Ss. 145, 439—Prefiminarp order — 
Terms—Revision.—Where a preliminary order 
in a proceeding under s. 146 of the Crim, Pro. 
Code stated that the Magistrate had received a 








1603 


THE ALL INDIA DIGEST. 


1604 


Criin. Pro. Code (Act Y of 1898) — continued. 

police report, requesting such ao order, that a 
cnmpl.iiDt bad bteu Riven at the police station 
and th.U the Magistrate believed there existed 
a danger ol a breach of the peace, and eventually 
there was a breach of the peace, held there was 
a sulUcientcompliaDce wilbiu the lerma of s. 145 
and that the final order in the case was not open 
to revision on tbeground of such want of com* 
pleiencss in the order as might have been 
possible. A defect in a proceeding under s. 145 
o! the Crim. Pro. Code which renaets it illegal is 
a ground for revision ol the order by the High 
Court. Har Prasad v. Pandorano. a W. 
N. 1903, 260 = 3 Cr. L.J. 48. [I'.. 1) Cr. L J. 

69 = 4 Incl. Cas. 876 = 12 O.C. 400 ] 

(1220 —Ss. 145, iSd—Interference by High 
Court 0*1 revision. —Where the ioiiial order lo 
writing made by a Magistrate uodcr s. 145 iD, 
Crim. Pro. Code, is defective, but both sides 
are fully cognisant of the matter in dispute 
and there is a danger of the breach olthe peace, 
tho High Court will uot mlcnece in revision 
with the final oidec passed by the Magistrate. 
GANGA SaRAN 81NGH V BHAGWAT PRASAD, 
7 A.L J. 53 = 32 A. I32 = ll Cr, L J. 141 = 3 
ind Cas. 471. 

(1227)—Ss. 145, 439—iJeuisioiiai powers of 
Cottrl—Cosfs.—The Court, in aealiog as 
a Court Ol revision under s. 439, Cnm. Pro. 
Code, With an application to revise proccediogs 
under &• 145 of the same Code, can make no 
order as lo the costs of such application. PAR- 
W.AN SJNGFl v. ANANT KU.^R, S C. 227, Oudh. 

(12281—Ss. 115 and 439—PossfssiOH- 
vat of TlhAzeA—Defective inquiry—Revision.— 
Under s, 145. Cnm. Pro. Code, the Magis¬ 
trate has no power to remove aoy superstruc¬ 
ture on the disputed land, and is not concerned 
with the question of title. All that he can do 
19 to meiutain possession after due inquiry in 
strict compliance with its provisions So where 
the ianibardars and others informed a 8ub- 
Divisiooal Magistrate on tour in u village that 
certain persons had made a platlorm {Tharra) 
in front of their bouses in the village Chowk. 
and that there was adaogetof a broach of peace, 
and he. without making any proper inquiry 
as required by law on the subject, ordered 
removal of the platform within two weeks, 
his proceedings were set aside on revision under 
B 439 ol the said Code as illegal. BOGHA v. 
CROWN. 2 P.W.R 1913. Cr.=6 P L R. 1913 
= 18 Ind. Caa. 890 = 14 Cr. L-J. 138. 

( 1229 )—Ss. 145 and i39—Non-compliance 
■with its provisions — Faial defect—Hevision .— 
Held, that where a Magistrate proceeding under 
e. 145, Crim. Pro. Code, does not strictly comply 
with its provisions and fails to find that the 
dispute between the parties cooceroing the pro¬ 
perty in question is likely to ocoasioo a breach 
of the peace, his order is without jurisdiotion 
and bad in law, and is, consequently, liable to 
he set aside on revision under s. 439 of the said 
Code TEKU v. BUTA SlNGH, 9 P.W.R. 1918, 
Clr.=92 P.LR. 1918=16 Cr.L.J. 206 =27 
Ind. Ou- 766> 
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(l229-c»—Ss 145. 511 —Property attached 
under s. 145 — Cancelment of ordrr—Disposal of 
properly — Proper order — Practice — Where, 
after aitsobing oertaio properties undor s. 145 
of the Code of Criminal P'oeeJute, the order 
was on inquiry cancelled on ibo grouod that 
there was no immediate danger uf a breach of 
the pea 'e: Held, that, in such a oa^e, the ^lagis- 
trato bas no jurisdicti'm to direct that the 
attached properties should be delivered to one of 
the parties, as that would be in cfiect deciding 
the question at issue between tbc parties, and 
that be should keep them or their sale proceeds, 
if perishable, in deposit until one of ibe parties 
establishes bis right iu a Civil Court. Qurere'.— 
Whether s. 5i7of the Code applies to such cases? 
CHRNGA REDDI v. RAMASaW.MY GOUNDEN, 
16 Cr L.J. 104 = 27 Ind. Cas. 152. 

(I230i—S s. 145, 622 — Zrt,Tucf«o?ts order 
directing restoration oi immoveable property if 
bar to proceeding under s. 145.— An infructuous 
order under 8. 522, Crim. Pro Code, which was 
never cirried out, is no bar to the jurisdiction oi 
tbs Magistrate taking proceedings under s. 145, 
Crim Pro. Code, in respect of ihe gam-'pro¬ 
perty. Prohhat Chandra Chatterjee v. 
Prosanno Kumar Sen, iSC.W.N. 1088= I5 
Cr. L J. 700 = 26 Ind. Cas. t48. 

(1230—Ss. 146, 622 ( = Crim. Pro. Code, 
1872. ss 630, 634)— Enquiry as to possession, 
nature o/—Possession of wrong doer ~ Duty of 
Maqiilrate, —It is the duty of the Magisiraie 
under s. 530 (s. 145). Crim. Pro. Code, to a-;cet- 
taio who, at the time of the enquiry, is in 
pogsessioo. He is to make tbi-*enquiry without 
any reference to the merits of the claim of any 
party to a right of possesgion. S 534 (s. 522), 
which enables the Magistrate to deprive a wrong¬ 
doer of possession, is limited to cases in which 
possession bas been obtained by criminal force 
attending an offence, and the wrong-doee bas 
been convicted of suob offence, ChoCKLINGAM 
V. AMMALALCHI, 2 Welr98. 

(1232)—Ss. 146, 622 ( = CriTO. Pro. Code, 
1872, ss 530. 534)—Ord<r, after conviction for 
rioting, for delivery of a land to certain person, 
when can be made .—Where a Magistrate, alter 
convicting and senteooing certain persons of 
rioting, passed an order, io the latter part of his 
judgment under s. 534. directing that oue of 
the witnesses be io possession until ousted by a 
Court of competent jurisdiotion, held, that tbs 
order was not one under .a. 534, as there wa« no 
evidence of dispossession by oriminal fores, nor 
was the order one under s. 630 (a. 145), inas* 
muob as a proceeding under (hit section should 
be separate from the trial for riot. In re VaDA- 
MALAI PalLAVaraYEN. 2 Weir 674=2 Weif 
100 . 

(1235)—Ss. 145, 526 — " Criminal case," 

meaning of—High Court’s power to transfer. —1“ 
the absence of anything to the contrary, 
case over whiob a oriminal Court exercises jQ'>®‘ 
diction under the Crim. Pro, Code is a criminal 
case for the purposes of that Code. Theexpres- 
sioD ‘ criminal case ’ in 8. 526 iooludes a pri^ 
ceeding initiated under s. 145 of the Code, adb 
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tbo H^gb Court under s. 525 bas power to 
transler it from oue Court to another Court, 
subject to all ihc conditions under wbicli a 
transfer can be made. An ' accused person * is 
one over whom a criminal Court exorcises 
jurisdiction. JaGOU AHIR v. T^IuULI SHUKUL. 
10 A L.J. 27 s 13 Cr.L J. 4S2»t3 Ind. Cas. 84 
«34 A. 533. (25 B. 170* Nol P.) [Cons., 15 
Cr. LJ* 359*23 lad. Cas. 727 = 1'S C.W.N. 
3930 


(1234)— S$4 145, 526 —Scope and eiiect of ^—A 
orimioal ca e, like a crimin-il appeal, must arise 
out of and deal with some crime already com¬ 
mitted. It does not include proceedings taken 
for the provcntioD ol crime. The provisions of 
B. 526 do not. therefore, confer a power tn direct 
the transfer of any prooeedings initiated under 
G. 145, Crim Pro. Code. [Diss., 26 M. 188 = 
12 MLJ, 39i = 2 Weir G7H, 2C.LJ. 6U«3 
Ct. L.J, 83. 10 O.C. 61: R., 28 C. 709, 5 C.W 
N. 749, 23 P.R. 1902, Cr.*85 P.L.K. 1905 = 2 
Cr. L.J. 40, 2 L.B.R, 239 : 10 C.W N 1095 

= 4 Cr, L.J* 223.J Id transferring a case from 
one Magistrate to another, the Court ought n^t 
to be guided by the impression produced in its 
own mind as to the impartiality of the Miigis- 
trate, but must look to the oSeot likely to bo 
produced io the minds of the parties and their 
witnesses, by the selection of a Magistrate whose 
personal autecedents or circamstances have, 
however unavoidably, connected bun with 
either the one party or the other. In re 
PANDUUANG GOVIND PUJARI, 29 B. 179*2 
Bom. L R. 753. [Diss., 34 A. 633* JO A.L.J. 
37=13 Or. L.J, 452*15 Ind# Cas- 84; /Inpr., 
154 P.L.R. l9U*5 P.R. 1914, Cr,; i?., G Bom. 
L R, 480. j 

(1235)—Ss. 145, 526—Scops and effect of — 

Criminal case,”—A case under s. 145, Cnm. 
Pro, Code, is a " criminal case,” and the High 
Court has power to transfer the case under both 
^ 526, Crjm. Pro. Code, and ol. 29, Letters 
Patent. In re ARUMUG.A TEGUNDAN, 26 H# 
188-12 H.L.J. 391-1 Weir 788-B-2 Weir 
«79. f25 B. 179, Diss.) [fl., 34 A. 533-10 
A.L.J, 27-13 Cr. L.J. 452=16 Ind. Cas. 84, 
154 p.L.U. 1914, 5 P*a. 1914. Cr.] 

(1236)—Sp. 146 and 626—Sec DISPUTE AS 
TO POSSESSION OF IMMOVEABLE TBOPERT?* 
11 O.C. 61-7 Cr. L.J. 423. 


(1237)—Ss. 145, 526, 435 and 439—Htg/i 
Court $ power to transfe.r cases under s. 145 — 
Uiarttr Act, e. 16—Letters Patent, s. 29— 
Grounds for transfer—” Criminal case,” nican- 
%ngof,—Per Ghose, J ,—Although it may be 
doubted, whether the Legislature meant to 
confer on the High Court the power to mako a 
transiee in a cas# other than striciJy criminal, 

which a person is charged 
with an oSeoce. yet the High Court has the 
power to make an order for trausfer ol a case 
^der 8. 115 under the provisions nl s. 15 ol the 

Itis doubtful 

whether the Htgb Court has power under s. 626, 
to transfer oases which do not relate to matters 
whiob may stnotly be desoeibed as “ ctimiDel.” 
•>#., as relating to crime or oflences under the 


Crim. Pro. Code (Act V of 1898)-conli«?<ef2 
law. Bud tint pi>wer exists under p. 29 Tjotterfi 

Patent, for in the Letters Patent, the exprc 9 .<vioa 
cmnvi'il case" appevrsto be used without the 
distinction which apparently exists in theCodo 
of Criminal Procedure in rcspcH of c tses tried 
by a Crimin.al Cjiirt has opposed to civil cases 
LOLIT MOHVN ^roiTKA V. huitu Kant\ 
ACHAB.ir:E,28C. 709=5 C,W.N. 749. fAvvr‘ 
154 P.L.R 1914. 6 JMi lUU, Cr.; R 34 a’ 
533 — 10 A,L.J. 27 = 13 Cr.L..l. 45-2 = 15 Indi 
Cas. 84, tlOr. L.J. 52'.)= IJ >f .L.T. 200 = 24 
lud.Cas. r29 = 19l3M-W.N. TiH: Cans . 15 Cr 
L-J. 359 = 23 Ind. Cas. 727 = 13 C W.N. 393 * 
Exvl . i C.L J. 614; D., 2 Cr.L.J. 40 = 85 F‘ 
L.R. 1905 = 5 P.R. 1905. Cr.] 


‘■^38) —Ss. 145, 6‘<0 -7iicci«pr/eiici/ <,/ .l/n./L- 
trotc to vihovi case under s 145 was transferred 
to make order under that .s»c2!oii —S. 530 refers 
only to .a case, whore a Magistrate is not com¬ 
petent. by virtue of tbo po-sition beholds or 
powers vested m him, to trv a case of the 
character mentioned in s 14-5. But where a 
Magistrate is competent to try a case under 
8. 115. the fact that he has not loc.al jurisdic¬ 
tion over the matter will not make the case 
come withiQ a. 530. Ra.T JIoitAN Roy Chow- 

5 C wV686°®^^^° CH.^NDit.v CHJTTER.JI. 


(12.391 Ss. 145, 537—Proc<’edi»77s in resoeef 
of several plots of lands—Separate pruceedinos 
necessity oj —The taking of one procteding iri 
respect of several plots of lands claimed to be 
m the possession of different persons, will not 
be prejudicial to iho interest of the parties if 
the ccurso taken by the Magisirato does not 
preclude aoy of the parties from adducing 
evidence io tbe c.iso concerniug tbe difTotcnt 
plots of land. TswAR Chunder Ciiowdhry 
V. AMWCA Churn Ma.iusidar. 5 c W N 54* 
[Ji’.. 5 C.W.N. 710.] 


ti-iiui—bs. 145 and 537-See Dl.SPUTE as 
TO POSSESSION Ori.MMOVEAl5LE I’JtOi'KRTT 

352 = 30 A. 41. 


(1241)—5. 145 {\)-~Order net complying uiith 
provisions of scctif-n— Court’s powtrs of re¬ 
vision .—Where an order purporting to be passed 
under s. 115 (11 gave no information as to the 
subject of dispute and it left the persone. to 
whom the notice was issued, quite in tbe dark 
as to tbe property in regard to which they had 
to set forth their respective claiOT.s. merely 
stating that the Magistrate was satisaed from 
the evidence that a breach of the peace would 
occur, held, that the order was wholly iu 
complete and failed to comply with the require¬ 
ments of tbe law, and that the High Court 
had power to interfere in revision and to set it 
aside. In the matter of the oefifion o/ T A 
MARTIN. 27 A. 296 = A. W N. 1904. 234. (Jf 
C. 981, 30 C. 443, F.) [R., 30 A. 41 = 4 A L 
J 705 = AW.N. 1907. 265 = 6 Cr.L J. 362, 4 
A L.J. 91 = A.W.N. 1907, 60.1 


(12421 S. 145, aub-s. 1—Proceedinga under 
section NmssiIj/ for a formal order under 
stto-s. 1.—The making of a fonnal order under 
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Crira Pro. Code (Act Y of 1698)— 

8UJ-S. 1 of s. 115. CriuQ. Pro. Code, is absolute¬ 
ly necessary to the iojtiatioD of proceedings 
under the sectinn, and an omission to make 
sucb ail order and to draw up a proceeding 
under sub s. I, is a question of jurisdiction 
which renders all the proceedings invalid. 
Ban\v.\ri Lai., MUKERJEE v, Hrid.ay 
C nAKUAVAUTl. 32 C. S52 = l C.L.J. 432 = 2 Cr. 

L. J. 347. 

(1243)—S. 145 (1)—Jurisdiction—Orrfer under 
s. 145. pronision of cl. (1), not complied, effect of, 
—Without compliance with the rcrquiremeiits of 
s. 145 (l)of thoCtim. Pro. Code, a Magistrate’s 
order under the section is without jurisdiction 
and illegal. AUTaR KURMI v. EMPEROR, 
15 Cr. L.J, 424 = 24 Ind. Cas. 160. (-25 A. 537 

= A.W.N. 1903. 102, 20 Ind. Ca>. 761 = 11 

A. L.J. 693=14 Cr. L.J. 495 = 30 A. 19. /i.) 
(1244)—S. 145, CIS, 1 nnd H—lrrefiufariiies in 

proceedings — Effect. —k Magictrate, who com¬ 
mits a mistake U) hy not having in bis order 
under s. 145. Grim. Pro. Code, stated the 
grounds for his belief that there was likely to 
be a breach of the peace and (2i by not having, 
nnder cl. 3 of that section, served a copy on 
the applicant, does not divest himself of juris¬ 
diction, these being mere irregularities in the 
proceedings, which do not in the least afiect, 
the juiisdictioDi BIDYA DHAR v. JaGDISH 
PersHAD, 7 O.C. 334. (27 C. 991, Diss.) 

(1246)—S. 14511. 4. 5. G)—See HIGH COURT. 
Jurisdiction oi’—Revisional powers of 
HIGH Court. 2 C. 293. P.B. 

(1240—8. 145 (1, 4, 5, 6)—See PENAL CODE, 

B. 188, 7 C.L.R. 291. 

(1247)—Ss 145 (1, 4, 5, 6). 192 and 528 (1. 
2. 3)—Sec Dispute as to possession of 
IMMOVEABLE PROPERTY. 22 C. 898. 

(1248)—S. 145, stt6-ss. I, 4, 6 —Thcnff 
meaning of. —The use of the word “ then ” in 
sub-s 4, does not render the publication of the 
order mentioned in sub s. 1, a condition prece¬ 
dent to the passing by the Magistrate cf a final 
order under sub s. 6- The word ‘‘ then ” applies 
only to the time or order of the Magistrate 9 
proceedings, but does not deprive him of juris¬ 
diction.if the notice has not been duly published. 
SuKH lal Sheikh v. tara chand Ta, 33 

C. 68 = 9 C.W.N. 1046 = 2 C.L.J. 241 = 2 Cr. L. 
J. 618. 

(1249)— S. 145 (2)—"Crops or other produce 
of land "—Crops severed from the land not 
■within the definition.—Iho words “crops or 
other produce of land” in s. 145 (2). Grim. 
Pro. Code, do not include crops severed from 
the land upon which they grew. A Magistrate 
oannol, hence, attach under s. 146 of the Code 
a crop of niahua, no longer growing on the 
trees. Ch.aurasi v. Rama Shankar, A.W. 

M. 1905, 278 = 28 A. 266 = 3 A.L.J. 18. (30 0. 
110, F.) 

(1250)—S. 145 (2) and {3)—Meaning of 
“ then,"— ’She word “ then ’’ in the 2nd and Srd 
paragraphs of s. 145, Grim. Pro. Code, refers 
to the time when the Magistrate " received the 
information," which leads him to exercise bis 


Crim. Pro. Code (Act V of 1898) — continued. 

powers under s. 145, Crim. Pro. Code. 
In the matter of SHAMBHU Parshad, S.C, 
115, Oudh. 

(1251)—S. 145 (3)—Failure to publish cop'g 
of order—Effect of. —The failure to publi.sh a 
copy of the order, in accordance with the pro¬ 
visions of cl. (3; to 8. 145, affects the jurisdic¬ 
tion of the Court. JANU MANJHI V. MANI- 
RUDDIN, 8 C.W.N- 590. [Ouen-ttfed, 33 C. 68 
= 2 C L.J. 241=9 C.W N. 1046 : Diss., 4 Ind. 
Cas. 876 = 12 O.C. 400= 11 Cr. L.J. 69 ; F.. 9 

C.W.N. 909.) 

(1252)— S. 145 (3) lit—Inquiry into possession 
—riiblication of noficc.—The publication of a 
notice locally under sub-s. (3) is a condition 
pccccdont to the exercise of a Magistrate’s 
jurisdiction in an inquiry as to possession under 
sub- s. (4) of that section, NaWAB KHAJAH 
SOLEMOLLAH BAHADUR V. TSHAN CH.aNDRA 
Dass SarKAR. 9 C.W.N. 909 = 2 Cr. L.J. 569. 
(8 C.W.N. 590. 4ppr.) [R,, 33C.68 = 2 0.L. 
J. 241 = 9 C.W.N. 1046 = 2 Gr.L.J. 618 , 9 Or. 
L.J-226 = 4 M.L.T. 460=10 Bom, L.R. 973, 
11 Cr. L.J. 69=4 Ind. Cas. 876=12 O.C. 400.] 

(1253)—S. 145 (3) and {i)—Scope of the 
clauses—Failure to comply with the provisions 
of cl. 3—Effect—Cl 3 of the section was 
intended to be only supplementary to cl. 1. and 
it was framed with the object of giving all per¬ 
sons interested in the dispute, notice of the 
proceedings before the Magistrate, so that they 
might have an opportunity of appearing and 
putting in their claims, if they have any, 
when the requirements of els, 1 and 3 ate 
complied with, the Magistrate is to take up 
the enquiry as provided by cl. 4. Cl- 3 further 
provides for the publication of a copy of the 
order in a conspicuous place at or near the 
subject of dispute, probably with the intention 
of guarding againi't collusive proceedings, as 
well as to give to any one interested, who may, 
through an oversight or otherwise, not have 
received a summons, an opportunity of coming 
in with his claim, and also to notify generally 
to all persons in the locality that a proceeding 
under the section has been set on foot. But 
the general invitation was not intended, any 
more than the power given to the Magistrate 
of summoning additional partic.^, to have the 
effect of altering the character of the enquiry. 
Krishna KAMiNi v. Abdul Jubbab, 30 C. 
155 = 6 C.W.N. 737. F.B. [R., 33 0. 68 = 9C. 
W.N. 1046 = 2 C.L J. 241, P.B.] 

(1254)—S. 145 (4)—Procedure.-pWhere the 
Magistrate, in a proceeding under a. 11»» 
refused to examine some witness^ of the fiw 
patty who were present in Courtpnd 
the possession of the second paitf, held, tha 
the Magistrate’s refusal was in 
vention of the provisions of law/ contained i 
cl. (4), 5. 145 of the Code and 
should therefore be set aside. /MaNMAT 
NATH MITTER v. BARODA PpOSAD KO* 
CHOWDHRY. 31 C. 685. [F., 2 ClL-J' 
P.,32C. 1093 = 2 C.L.J, 

478.] / 



1609 


THE ALL INDIA DIGEST. 


IGIO 
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Grim. Pro. Code (Act V of 1898)— continued. 


(1255)-"S. 145 (4)—Prarficr —A ^^[.vsistratc 
ought, before entering on au enquiry under cL 4 
of the seotioo, to satisfy himself to the best of 
bis ability cd the information beforo him. as to 
who ace the persons claiming to be in present 
possession of tbo subject of dispute, but be is 
not conoeroed to asoertain what persons have, 
or claim to have, mere rights to possession. 
Krishna Kamini v. ahdul Jubhau.SOC 
168«6 C W.N. 737. F.B. (21 C- 29. Ov^rruUJ.) 

(1256} — S. 145, ci (4)— JurisdfcfiOH— fre- 
sumpiion^Actual possession .—The jurisdiction 
of a Magistrate to initiate proceedings under 
s. 145 is not determined by the date of dis« 
pos5e:?sion of one of tbo parties claiming tbo 
land, but it is dotermined by an apprehension, 
based on reliable infocmatiou, that a dispute 
likely to cause a breach of the peace exists 
between two parties. Tbo proviso lof cl. 145, 
merely recites a oircumstance under which pre¬ 
sumption of possession may bo mado in favour 
of one of the disputants. A Magistrate doe.s 
Dot act without jarisdictioa if he decider the 
question of actual possession ou grounds otbor 
than the presumption referred to in the proviso. 
SHEORAJ SINQH V. KING-EMPRUOK. 11 A,L. 
il. 303a 19 Ind, Cae. 319=14 Gr. L.J. 223. 


(1257)—S.145 (4) —Jt/risdicfion— 
exercise of, dcfective^^Possession, proof of. absence 
0 /. “Whore in a proceeding under s. 145 of the 
Code of Criminal Procedure, instituted in 1913, 
the Magistrate declared possession in favour of 
the opposite party as evidooced by certain 
dooumeots of title relating to a period, 10 y^ars 
prior to the proceeding, without taking further 
evidence, oral ot documentary, to see whether 
that possesaioD continued up to the date of the 
proceeding, the High Court set aside the order 
of the Magistrate as made without jurisdiction, 
being contrary to the provisions of cl. (4) of 
s. 145, JuTHAN Singh v. r.^mnarayan 
SINGH, 19 C L.J. 356 = 18 C.W.N. 700 = 13Cr, 
L.J. 202 = 22 Ind.Caa. 986. 


(1258)-^5a, 145 (4), 146 —Attachment of Inn 
nnd crops harvested since the disturbance 
Legality of order—Appointment of Receiv 
^Powers of Receiver^Agent of Magisiraie 
Aamyiistratwe order.—It ie competent to 
Magistrate, under s, 145 <4), of the Crim. Pc 
Code, to order the attachment not only of tl 
^ndi about the posseseioo of which there is 
dispute^ but also of the crops harvested ar 
tents received elnce the beginning of the dietu 
banco.** The appointment of a Receiver und 
fl. 145 (4), Crim. Pro. Code, is not problbito 
but be has not and cannot exercise all tl 
functiona that a Receiver appoiutod und 
Bi 146 can exeroise. A Receiver appointed und 
the former section must be treated only as i 
agent or servant of the Magietrate, whoso ord 
is only an administrative order passed foe tl 
management of the property. 8RINIVAS 

r Bathayappa PILLAY, 13 Cr, L. 
296 = 11 IndtOai, 789, 


U269)—S. 148, sub-t. 5 and e. 434 (3)— 
When an order under $. 146 is final.—The 


order, to wbiob finality is given under s. 145, 
must be an order which not only purports to 
bo. but IS in terilily an order under the section, 
and has boon passed with jurisdiction. Whero 
tho Court has exceeded its jurisdiction in mah- 
ing tbo order, it is null and void, and tho High 
Court, in tho exercise of its rovi.-iional juris¬ 
diction, is competent to interfere with it. 
MAHADRO KuNWAK V. BlSU. 25 A. 537*A. 
W.N 1903,102. Ui^G. ISS. 24 M. 527, 18 M. 
41. 27 C Oeu 7 C.W.N. ITl. ft ) fft.. 2G A. 
144, 3C M. 275=13 Cr.LJ. 673=17 Ind. Cas. 
05 = 23 M.L.J. 499 = 12 M L.T. 439=1912 M. 
W N. 1154, 8Cr. LJ. 170=1 S.L.R. 50; D.. 
4 A. L.J. 91 = A. W.N. 1907, 50.j 

(1260)—5. 145. c/s. 5 and 7\nnination of 
proceedtutj -Petitionof compromise— Subsequent 
proceeding if leqai.—Tbo parties to a proceed¬ 
ing under s. 145, Crim. i*ro. Code, compromised 
and filed a petition of compromise, and accord¬ 
ing (o its terms tho Magistrate ordered that the 
lands would bo in the posse^sicn of both sides 
as stated in the petition : Ucld, that the order 
fell uodercl. 5 of s. 145 and not under cL 6, 
and that, tboreforc, a subsequent proceeding in¬ 
stituted under s 145 between tbo parties in 
respect of tbe same lands, is not one made 
without jurisdiction. Sadhu BISWAS v. 
Mahammad ALl Biswas, 9 Ind. Cas. 167 = 12 
Cr. L.J. 32 = 15 C.W.N. S6S. 


-a. 146 ( = 1882, s. 146; 1872. s. S31; 1861, 

e. 319). 

Sec DISPUTE AS TO rOSSESSION OF IM¬ 
MOVEABLE rROI'RRTV. 

See POSSESSION. 

(1261)—S. l^G^Condxtion essential for order 
under section—Likelihood of breach of the peace 
—Jurisdiction of Magistrate. —A oecetsary 
preliminary to an order under s. 14Ci^ that 
proceedings should have been taken and an 
order made under s. 145 of tbe Code. Wboro, 
from tbe record, it appeared that tbe procedure 
presoribed by s. 145 was not followed by a 
Magistrate, no order in writing, as requited by 
that seotion, having been made by him, held^ 
that tbe Magistrate's order attaching the pro* 
perty was an order without jurisdiction and one 
which cannot be deemed to have been parsed 
under cb. XII, Crim* Pro. Code, as there was 
nothing to indicate that there was a dispute 
likely to cause a breaob of tbe peace. AZIZ-UD- 
DIN V. EMPEROR. 2 AX J. 149 

(1262)— S. liG—Power conferred by the sec^ 
tionp when exercisable .—The power conferred by 
8. 146, Crim. Pro. Code, upon a Magistrate,can 
only be exercised whon tbo Magistrate deciden 
that none of tbe parties is in possession, or ia 
unable to satisfy himsolf as to which of them 
was in poesession. Ho cannot take action under 
tbe section, merely because bo is unable to 
satisfy himself as to wbioh of the parties is en* 
titled to possession or has a right to tbe pro¬ 
perty. Inability to decide.oo the right to the 
property cannot, therefore, justify tbe attach¬ 
ment of the property nder 8. 146. In re SOM« 
NATH MADHAVJI, 6 Bom, L.R. 728. 
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Crim. Pro. Code (Act V of 1898)— co7ilinued. 

(1263)—S. l ie— Potoer (o attach property^ 
tohm could be exercised ^— A Magistrate can 
attach property only on the grouud that be 
cannot satisly himBelf as to which of the 
parties is in In re SANG.^NBASAWA 

Kom BaSapPA. 7 Boro. L.R 18-2 Cr L.J. 28. 

(1264;—146— Ordti* Icr attach7ne7xi^ u'hen 
valid. —Where each party is found to be in 
pOdSesbioD of difierent pertions of a disputed 
land* a Magistrate has no jurisdictioo to order 
attachment under s. 14C (1). RajbNDEA 
Naeain Roy v. Mahomed arzumand Khan, 
9 C.W.N. 887 = 1 G LJ. 331=^2 Cr.L.J. 408. 

(1265) —S. 146— Effect of attachvxent—Limu 
tatxon Act, 1877, s. — Where a Magistrate^ 
acting in duo course of law, either beoanse he 
found neither party was in possession, or 
because ho was unable to satisfy himself as to 
which of them was in possession,simply attached 
the property, held that such atiaobment operat¬ 
ed in law, (or the purpobcs of linoitation^ 
simply as detention or custody of the property 
by the Magistrate who, pending the decision hy 
a Civil Court of competent jurisdiction, bolds 
it merely on behalf of the party cntiiled. 
whether be be one of the actual parties to the 
dispute before him or any other person. For 
purposes of limitation, the seizin or legal posses¬ 
sion willp during the attachment, be in the true 
owner and the attachment by the Magistrate 
will not amount cither to dispossession of the 
owner, or to bi.> discoDtiouing possession. 
Under e. l46, Cnm. Pro Code, the Magistrate 
is bound to contiuue the attaohment and have 
statutory possession of the lands for the pur¬ 
poses of continuing the attachment, until a com¬ 
petent Civil Court dotermines the rights of the 
parties to the dispute before him, or the person 
entitled to the possession of the lands and 
be cannot deliver the property to any cf the 
parties or other person without an adjudication 
by a Civil Court. During the continuance of 
the atfacbmcDt, the legal possession for pur¬ 
poses cf limitation will constructively be in the 
person who had the title at the date of the 
attachment and such tale oannot bo extinguish¬ 
ed by the operation of s. 28, Limitation Act, 
1S77, however long such attachment may 
continue. Ra.jah of Venkatagiri v. Isa- 
KAl'ALLI SUliBfAH, 26 M. 4l0. [R , 13 Cr. 

L. J, 23=13 Ind. Cds. 216 = 22 M.L.J. 154 = 10 

M. L.T. 573 ] 

(1266)— S* 146—Disoifdtence to an order 
under the section-^Penal Code, s. 188.—Disobe¬ 
dience to an order pasi^ed under s. 146, Grim. 
Pro. Code, is not an oBence punishable under 
8. 188i Penal Code. Tbe order under s. 146 is 
an order to a Police officer to take possession of 
tbe lauds and not an order to nny other person. 

Nagoji RARfA Chandra V. Queen-Empress, 
8 M.LJ. 253 = 1 Weir 622 = 1 Weir 143 = 2 
Weir 112. 

(1267)—S. 146 ( = Crim, Pro. Code, 1882, 
s. 146)— Object of the secticn, — The special pro¬ 
vision oontained in e. 146 is . not meant to 


Cfim. Pro. Code (Act Y of 1898) — continued, 

relieve tbe Magistrate from tbe duty of decid¬ 
ing tbe case on the merits, but only allows an 
order for attachment to be made when it is not 
possible to decide which party is in possession. 
An order of a Magistrate under s. 146 was set 
aside on tbe grounds, fir^^t, that, although the 
petitioner cited a number of witnesses, they 
were not cx'^mined, and, in tbe second place, 
the order did not show that it was not possible, 
on tbe evidence, to decide as to tbe fact of pos¬ 
session. but would rather seem to indicate that 
the Magistrate could nut or would not decidoi 
whether the witnesses on tbe one side or those 
on the other were to be believed. NEBLAMEGAM 
PILLAI V. MOOUOOGAPPA MUDELY, 2 Well* 
110. [iJ., llCr.L.J. 660 = 3 Ind. Cas. 63=8 

M, L.T. 447.] 

(1268)—S. 146 (*Crim. Pro, Code, 1872, 
ss. 530, 531)—Jurisdiefton.— A Magincate is 
not at liberty to proceed under s. 5'^0, or s.S31» 
Act X of 1872, unless be is satisfied that a die* 
put' exists likely to produce a breach of the 
peace, and unless be records a proceedings seat¬ 
ing the grounds rf bis being so satisfied* 
Empress v. Locfian. A.W.N* 1881, 46. 

(1269»—S. liS—Enquiry as to possession-^ 
Conflicting clavns bated on different titles'^ 
Befusal of Magistrate to decide os to possession^ 
Jurisdiction.—Wheto, in an enquiry as to 
po5»essiOQ, tbe parties put in claims based on 
different titles, one claiming under a Will, 
another under a partition, settlement and Willi 
and the Magistrate, bolding that he was uD.ible 
to decide as to tbo questiou of possession, or- 
dored that tbe property do remain under Court 
attachment till tbe parties bad settled tbeit 
differences in a Civil Court: Held, that the 
Magistrate acted without jurisdiction and 
should have decided on the question of posses¬ 
sion. VEYYA MaNIKIAVAM V. VENKAIYA, 8 

lod. Cae. 63. (2 Weir 110, R ) 

(1270)—S. UG—Beth parties found to be in 
ioint possession—Order U7ider 5. 146— Legality* 
—A Magistrate has no jurisdiotion to pass an 
order under 3 146, Grim. Pro. Code, on bis 
finding that tbe contending parties are in joint 
possession of tbe disputed property- MOHAU* 
MAD KOOLAYAPPA ROWTHAN V. SHEIK 
ABDUL KBADIR ROWTHAN, 27 H L J. 169- 
15 Cr.L J. 572 = 25 iDd. Cae, 324 (QO.W N. 
897, 1 C.L.J. 632, 10 C.W.N. 1088, II O.W. 

N. 612, 17 O.WN. 205, R.) 

146 (s=Cn?n. Pro. Cede, ISS^* 

146)— Attaclnnent of property—Subsequent 
Civil Court decree—Profits of property duri^ 
attachment*—V/hexe immoveable property, the 
subject of dispute between rival claimants, has 
been attached by tbo Magistrate under s. 146, 
Grim. Pro, Code, and a deorce regarding tb*® 
property has been subsequently passed by the 
Civil Court, tbo Magistrate is bound to return 
the profits, derived from suoh property during 
tbe attachment, to tbe person who has been 
successful in the Civil Court. In the niatU^ 
of the petition of AVADH NAEAIN LAD, A.W- 

M. 1893«100. 
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(1271-a)—S. Attachment under^Dura^ 

(ton ct atiachment—Magistrate when to with^ 
draio attachment —Ao order of att^icbment of 
property under e. 146 of the Crim. Pro Code 
romains m force until withdrawn, but it is the 
duty of the Magistrate to withdraw it and release 
the attachment, as soon as it is broughi to bis 
notice that a competent Court has determined 
the rights of tbo parties thereto, or the person 
entitled to possession. Maharaja OF Vrnka- 
TAGIRI V. AMUARKANA SRINIVASA ROW, 17 
H.L.T. 392. 

(137g)_S. 146—See ACT XV OF 1877, arts 
47. 142, 144, 20 A, 120 = A.W.N* 1897, 214. 

(1273) —S. 146 —Possession—Lands under 
attaobment by Mauisirato—StS ACT XV OF 
1877, art. 144, I O.W N. 569. 

(1274)—S. 146—See PKNAL CODE, ss. 189, 
447. S M.L.J. 253. 

(1275)—S. M6-See Nos. 601, 603, 1016, 
1017, 1176 to 1193, 1258, supra. 

(1276)—Ss. 146 end 433— Attachment under 
$• 146, if valid u:here Magistrate unable to satisfy 
himself who was in possession—High Court's 
power of inUrfcrence with order under $. 146. 
Crim. Pto Code.—The High Court cannot, 
under s 435. Cnm. Pro. Coie, 1S9S, interfere 
with orders pas.-ed under 146 of the Code. 
But an order, which merely purports to be 
under s* 14G, Cnm. Pro Code, but exce^'ds tbo 
powers given tberehy, i^ one with which the 
High Court is o'^t precluded, by s. 435. from 
interforitjg in revision. Tbo powers given by 
a. 146, Cnm. Pro. Code, would juHify attach* 
ment only on the Magistrate's ioability to 
satisly himself as to which of tbo parties was 
in possession of the subject of dispute, and 
would not justify attachment merely bocauss 
tbo Magistrate could not decide upon the rights 
of the parties. For the purposes of s. 146, the 
Magistrate is neither called upon nor empower* 
ed to consider the quesiioo of rightful posses* 
siou. in re SANOaNBASAWA kom BaSAPPA. 
7 Bom. L.R. 18«2 Cr. L J. 28. 

(12771—Ss. 146, 537—DISPUTE AS TO 
POSSESSION OP IMMOVEABLE PROrERTY, 12 
C.L R. 221. 

(1278)—Ss. 146 (2), 435 (3)—Jurtsdiefton— 
Ul^a vires order— Criminal Revision^Power 
of Chief Court, —A 8ub*Divisional Magistrate 
attached certain lands and appointed a Receiver 
under s. 146 (2), Crim. Pro. Code, till a compe* 
tent Civil Court would determine the rights of 
tbo parties, but refused to make over the 
posaewioo to the succepsful party when the Dis¬ 
trict Court determined the rights of the con¬ 
testing parties, on the ground that the losing 
^rty was going to appeal to the Chief Court : 
ITeldt that the Sub Divisionat Magistrate's 
order was clearly without jurisdiction, as a 
Magistrate ceases to have authority to retain 
the property after a competent Civil Court deter¬ 
mines the rights of the parties. The Chief 


Crim. Pro. Code (Act Y of 1898)— continued. 

Court has power to annul such orders in rovi* 
sion under s, 435 (3), Crim. Pro, Code. MauNG 
THA ZAN v. MAUNG Ba GALE alias MAUNG 
RU, 19 Cr. L J. 500^24 Ind. Cas. 888 

-S. 147 (^1882, B 147 ; 1872. s. 532 ; 1861. 

s. 320). 

Sec DISPUTE AS TO I'OSSESSION OF IM¬ 
MOVEABLE PROPERTY. 

(1279'—S. 147—Scr.jir of seefion-^^Right lo 
fish — Parties lo enquiries under. — There is 
nothing in a. 147 to limit its cptration only to 
easements. The words the right to do any¬ 
thing in or upon tangible immoveable property'* 
includes also the right to fish in a bhil. The 
only roferoDGo to easoments is in the marginr.l 
note to the section, which is no part of the 
enactment. [F., 23 C. 557.] In an enquiry 
under 8. J4Cofthe Code, it is sufficieDt if per¬ 
sons who claim for themselves the right to fish, 
though that right is derived from others, are 
made parties. It is not necessary that pro- 
prietorii; in the bhil should be added as parties# 
DUKHI Mullah v. HaLWAY, 23 C. 55 (21 C. 
29. 21 C. 727. D) [R , 2 C.W.N. 070 ] 

(1280)—S. i^l^Enguiries under the srcfion- 
Conditions requisite for them^Partus entitled 
to notice ^—Magintrates ought not to embark on 
enquiries under s 147 of the Code, in which it 
is certaiu that injastice may I.e done from do* 
feotivc procedure, unles^i they ^re satisfied that 
a real danger of tbo evil, for tbo prevention of 
which the procedure is dovi.^ed, does in faot 
exist. They would not be acting wisely to use 
this procedure in a case involving a long and 
complicated enquiry, and tbe presence of a 
great number of people, when such an cBcotivo 
remedy as binding few persons is readv to bis 
haod.’[F., 23 C. 557 ; R.. 2 C.W N. GTO ] The 
enquiry oontemplated under a. 147 of the Code 
is a judicial enquiry and tbe opinion to be 
formed must be a judicial ono, founded upon tbe 
evidence legally before tbo Magistrate under 
8. 356 of tbo Code Tbe evidence before the 
Magistrato would not bo legally before him. if 
it bad beon takeo behind the backs of the per* 
sons who ctaimed or denied tbe right, in tbe 
seo^e (bat they not only were not represented 
at the enquiry, but bad no noiioc of it. It 
could not be held that notice given to servants 
is notice given to tbe master, and that servants 
would suffioiently represent their ma.*lor iu 
such prcceodiogs. BaTBOO LaLL v. DOMl 
LAL, 21 C. 727. (F., 2 C-W.N. 670; R , 81 C. 
48; D.. 23 C. 56.] 

(1201)— S. 147—1^50 of public highway, 
is doubtful whether s. 147, Crim Pro. Code, 
applies to a dispute relating to tbo right to use 
a public highway. S. 145 does not apply to 
such a case. KOLANDAI NAYAKAN v. KARA* 
BUDDA 8AVUDR1. 2 Weir 117. 

(1282)— S. Obstruction to right of way — 
Order for its removal —A Magistrate is compe¬ 
tent to direct the removal of ao obstruction to 
a right of way caused by tbe owner of tbe 
land, il there be a likelihood of a breach of the 





1G15 


THE ALL INDIA DIGEST. 


1616 
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pc'ico III ennscquenoe of such obstraclioQ. 
LaLIT Cn.\NDU.-\ NEOGI V. TaiGNI PERSAD 
Gui’TA, 5C.WN. 333. [E.. 39 0.560=13 

Ind. 1000 = 13 Or. L.J. 194. 15 C.L.J. 

207 = 12 Or. L.J. 319=10 Ind. Gas. 616; D., 36 
C 023=14 C.W.N. 178 = 10 Or. L.J. 679 = 4 
Ind. Gas. 415.] 

(1283) —S. 147 ( = Cn'm. Pro. Code, 1S82, 
s. 147j—Qacsfions rr<;ar<it>»<7 the right to use a 
highway — Applicability of the sec2jon.—It is 
opoo to question, whether e. 147, Crim. Pro. 
Code, applies to cases of dispute regarding the 
light of carrying corpses along a public high¬ 
way. KOLANDAI N.aYAK.aN v. KARAUUDDa 
8AVUDRI. 6 M L.J. 193. [P., llCr.L-J. 721 

= 8 Ind. Gas. 848 = 21 M-L.J. 486 = 9 M.L.T. 
209=1911, 1 M.W.N. 44 ] 

(1284)—S. 147 { = Crxni. Pro. Code, 1872, 
s. 532)— Carrying of corpse on a highway .— 
Except when danger to the public health is 
occasioned, the conveyance of a corpse along a 
highway is not an unlawful use of the highway; 
but when the conveyanco of a corpso by a 
particular route is unnecessary and is repugo- 
antto tho feelings of the inhabitants, a Magis¬ 
trate may properly exorcise bis influence to 
iuduco the persons concerned to abandon that 
route. Held, that the orcier of the Magistrate 
prohibiting Hindus to carry corpses through a 
certain route on the ground that Mabomedans 
objected to it and directing that they should be 
carried by the nearest route to tho burning 
ghat was not a legal order. In the matter of 
the petition of N.aR.aYANA Taragan, 7 M. 49 
= 2 Weir 113. [fi-. U Cr. L J. 721 {722) = 8 

lud. Cas. 348 = 21 M-L.J. 466 (487) = 9 M.L.T. 
209 {210) = 19U. 1 M.W.N. 44.] 

(1285)—S. 147 {=Criw. Pro. Code, 1861, 
s. 320) —fliphf of way. dispute regarding. —A 
tight of way is a right to the use ot land within 
the meaning of s. 320, Crim. Pro. Code, 1861. 
High COURT Proceedings. 1st June, i868, 
4 M.H C. App 11. 

147 ( = Cri»«. Pro. Code. 1882, 
s. 147) — Prohibiting religiotts procession —X 
Magistrate IS not authorised to pass an order 
prohibiting a religious procession under s. 147 
of the Crim. Pro. Code, where be has not found 
that tbs right to prsveot such a procession 
exists in tlie complaining party. QUEEN- 
EMPRESS V. MaDHavdas, Rat. Un. Cr- C. 
S4B. 

(1297) —S. 147— Right to enter temple and 
officiate at Eumbhabhishekam ceremony whe¬ 
ther within the seciion—iilaqistra'.e whether 
should formally record proceeding that tlure ts 
danger of breach of peace. —A right to enter the 
temple and officiate at the Kumbhabhisbekam 
ceremouy whenever it is necessary to perform 
the same falls within the scope of s. 147. (II 
M. 823, 29 M. 237, F.-, 37C. 578, 38 0 . 387, 
Not F.) The order of a Magistrate under s 147 
is not bad on the ground that be has not for¬ 
mally recorded a proceeding that there is in his 
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opinion danger of breach of the peace. A. 
Chid^mbara GURUKKAL V. Sengoda 
GOWNDEN, 16 M.L.T. 427 = 27 M L.J. 387 = 15 
Cr. L J. 671 = 25 Ind. Cas. 999. (2 C-W.N. 

670, 72.) 

(1288)—S. 147 ( = Crim Pro. Code, 1882, 
s. liT)~Right to privacy.~-The right to pri¬ 
vacy is not a right, in tha assertion of which a 
person can be justified in entering upon the 
premises of another and closing the windows 
and doors, nor is it a right to prevent the doing 
of anything in or upon any tangible immove¬ 
able propertv within the meaning of s 147 of 
the Crim Pro Code. In re Gordh.aNDAS, 
Rat. Ua Cr. C. 337. 

(1289)—S 147—Dispwfc ns to easement— 
Privy-Right to use privy-Magistrale—Ju'is- 
dictio’T. —Under e. 147 of the Crim. Pro. Code, 
a Magistrate is restricted to inquiring into dis¬ 
puted rights of the use of "land and water.” 
which expression does not include a “ privy.” 

I Jure Shankar Sadashiv, is Bom. L.R. 329 

I =2 Bora. Cr. C. 72=14 Cr. L J. 400 = 20 lad. 
Cas. 224. 

(1290) —S. lil—Right to irrigate from lanh, 
dispute as to.—Held, chat a Magistrate can take 
action under 8- 147, Ctiin. Pro. Code, if he be 
satis6ed that a dispute regarding the right to 
irrigate from a tank is likely to cause a breach 
of the peace. QuBEN-Empress v. MUSSAM- 
MAT RECHAN, S. C. 64, Oudh. 

(1291)—S. 147— Interference with exerciseola 
right by a particular [class—lnie>fcrence 
the use of a well—Order of Magistrate forbid¬ 
ding interference — Jurisdiclicn. — Where the 
Hindus proveoied the Christians from exercis¬ 
ing their right to take water from a well: Held, 
that there was nothing in s. 147 of the Crim. 
Pro. Code, to prevent the Magistrate from pass¬ 
ing an order forbidding the Hindus from inter¬ 
fering with the exercise of that right, HINDUS 
OF KANNAMP.AIiAIYAM VILLAGE v. KAIKOLA 
CHRISTIA^S. 8 Ind, Cas. 848 = 11 Cp. L.J. 721 
= 9M.L T. 209=21 M L.J. 486 = 1911 M. W- 
N. 44 (6M.LJ. 193, 7 M. 49. D.) [R . 15 

Cr. L J. 509 = 24 Ind. Cas. 597=26 M.L J. 208 
= 1914 M.W.N. -952.] 

(1292)—S. 147—Exercise of right in dispute 
within the periods mentioned in sec'.iou.—Where 
it is proved that the ihikadar and zemindar 
have had an uninterrupted use of water of * 
nafa for 20 years, which they have enjoyed as 
an easement and as of right, and the erectioo 
of a bund has led to a dispute, there is then a 
sufficient finding tbat the right in dispute bss 
been exercised within either of the periods men¬ 
tioned in the proviso to s 147. PASUPATl 

N.ATH BOSE V. Nando Lal Bose, 5 C.W.N- 
67 = 28 C. 734. {.F., 39 C. 560=13 Or. L-J. 

184 = 13 Ind. Cas. 1000; F. £ R., 15 C.L J. 267 
= 12 Cr. L.J. 379 = 10 led. Cas. 616 : D- 36 0. 
923 = 14 C.W.N. 178 = 10 Cr. L J. 619 = 4 Ind. 
Cas. 415.] 

(1293)— S. 147— Dispute regarding a bund" 
Competency of Magistrate to order its removal 
Addition of parties — Effect. — Where the 
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plaiotiQ bad a right to tbo i\ jw of water for pur* 
posed of irrigatiou from a oertaiu cbaonel pass- 
iog through a village ot tho defeudant, who 
obstructed such il w by croctiug buuds, lald^ 
that the Magistrate was coiupctcut* uuder 

B. 147, to direct the DDioval ol the obstruct ou. 
[i^., 6 CAV-N. Aib ] A Magistrate is not 
competcot to add parties to a proceediug under 
s. 147. any m.^ro ibau be c^n tc proccodiogs 
under s. 145« All or4or made after tbo addition 
of parties is null and void only as egaiust the 
added party, but is binding on those to whom 
it 18 properly directed, PASUPATl NaTH 
Bose v. N^NDO LaL BOSE, 5 C.W.N. 67 = 28 

C. 734. [J’. 39 C. 560= Id Cr.L.J. 184*13 

led. Cas. 1000; <e if.. 15 C.L.J. 267 = 12 
Cr.L 1 319=10 lud. ij4s. G15 ; D.. 30 C. 923* 
14 C.W.N. 178*10 Cr.L J. 679 = 4 Ind Cas. 
4)6.] 

(1234)—S. 147 —Right of teiuint to enclofie 
land by loxll-^Actn^n under saciion, if Icgal^ 
Scope of section,^Thc eoelosiug by a teoaut of 
ftgticuliucal hiud, lu bis possesMou. with awal) 
instead cf a bedgei would not prima facie inter* 
fere with the landlord’s right. The chso is one 
in which tbo High Cuurt ought uot to interfere 
in revision, as the dispute is roally a civil suit 
between the parties, woicb ought to bo settled 
by a Civil Court. But. in ca^cs like thiB.it 
would be proper lor the Magi^itratc to take 
securify fruiii tbo pkriylrcui whom a breach 
of tbo peace is apprehended, though it is not 
illegal (or the Migistrate to act under h- 14 7. 
The words “h dispute conocrniog the u.o of 
any land’* cannot i;e quHlifivd and the section 
construed as if it containr^d y/otda that the user 
to which tbo dispute relates is a u.ser by a party 
other than tbe person ni possession. AltUKA* 
OHELLAM CHETTIAK V. CHIDAMBARAM 
CnETTI. 29 M. 97*13 M L.J. 39i = 3 Cr. LJ. 
31. <4 C.W.N. 779, NutF.; 7 M. 46). P.) 

(1295) —S. 147 —Direction to Police to assist 
parly to reuicve obslruciton. whether lejol.—A 
Magistrate has power to invoke the assistance 
of the Police in carrying out au injunction made 
by him under fi. J47 of thu Grim. Pro. Code, 
that is, tbe Police may be ordered to see that 
an obstruciion is removed. AMUIKa I’RAS.aD 
SINGH V. GUU S.tn.a BINGH, 13 Cr. L J. 184 
*390, 960*13 Ind Cas. 1000 [Di5S..15Cr. 

L.J, 291 = 23 lud. Cae. 199.J 

(1296)-B. 147—See ACT XV OF 1877, 
art. 47, 1 M- 309. 

(1297)—8. 147—Sre Easement, ll C. 52. 

(1298)—8 147-See Penal CODE, s. 188, 
1 Wcif 143*2 Weir 118 . 

(1299)—8. 147, ch. VII—See MAGISTR.atE, 
JuRisDiCTioNOF— General Jurisdiction, 
Rat. Un. Cr. C. 46a = Cc. Rg. 90 of 1889. 

(l299-a)—8. 147—Sr« Noe. 688. 604, 928, 
929, 1019, 1020, 1190, 1191, 1194 to 1199 , supra. 

(1300)—Ss 147. 144. 133, 438,439—06,^ruc- 
Iton to pathway—Prior order under a. 144—By 
a second class Magistrate—-Coinmencement of 

109 


CrJni. Pro. Code (Act Y of 1698) — 

prccctuings under 5 . 147 within a 7veelc from date 
of prior orrfrr—c>r<fer unaer s. 147 — Ci-nipt 
to pass^Revision — When opC'i to^ Actual 
obslructicn^Direclion (0 7\'inivc in irocecUings 
under s. in—Legality —S. 133 no bar— Order 
oj single Judge of Uvjh Court viloferc under 
ss, 435. 439— Letters Patent ajpenl — Interfer¬ 
ence. ~li a Sub*Divisional Magistrate really 
thought that, notwii.hstauding tbe order under 
0 . 144, Crim. Pro Code, p.i'^scd wiibm a week 
beforo bis taking steps under s. 117. the liko)i* 
hood of a breach of tbo peace still exHied, it 
canoot be stated that the Suh-Divisiooal 
Magistral was legally incomp.tcnt to take 
action under s. 147. The High Court might 
interfere if it considered tb^b the Sab4>ivisiooal 
Magistrate’s apprehension wasqui'o urirca«ou- 
able. Even whore a person bad obstructed a 
pathway by a fence, a Magistrate has jurisdic- 
tioii under s. 147, Crim. Fro. Code, to direct 
such person not to obstruct cbo pathway. 
Tbo fact that s. 133, Crim. Pro. Code, ex- 
pre.ssly provides for an order by ihc Magistrate 
directing the removal of obstruction to path¬ 
ways, docs not uecessacily imply that h similar 
order cannot bo passed in proeredings taken 
under s. 147. (4 M. 121 and I Weir 143, 144, 

Not F-) S. 147 can be applied when tbe right 
of way claimed is a right to public path and not 
a private path. The terms of tbe section aro 
wide enough to cover both cases. Revision 
under es. 435 and 439, Crim. Pro. Code, is a 
matter of discretion and it would require a very 
strong case for a Letters Patent appeal to 
succeed against the decision of a single Judge 
of tbo High Court refusing to inieriero in 
revision. K^RU^^ANNA KOUNDANv KaNDA* 
SWAMl KOUNIMN. 15 K L.T- 230*26 M L.J. 
223 = 1914 H.W.N. 394*15 Cr. L.J. 362 = 23 
lod. Cas* 730 

(1301)—Ss. 147, 143—Lfi:a2 investigation^ 
hoto to be wtorfc—A’asenienfs, whether s, 147 con- 
fined to-^Order for costs, when to tevtade — 
Direction to pefice fo party to remove 

obstruction, whether xllegat.^Tbo rule that, in 
criminal cases. Courts are only justihed in 
bolding a local inspection io order to explain 
tbe (acts appearing io evidence, do'^s not apply 
to cases under s. 147, Cnm. Fro. Code : nor is 
there anything in tbe law to prevent tho presid¬ 
ing Magistrate from making a local investiga* 
tion himself, provided bo records what be saw 
and does not act upon hearsay evidence. 
8. 147 is Dot)ooD6Qed to mereeasemeots^ Tbo 
right which tbe first ptety claimed iu this case 
is the Datural*rigbt of every iaodboldcr to tbe 
use and enjoyment of his own land, and among 
tbe neceesary incidents to such au enjoyment 
is tho right to let oB water by tbe natural 
course in which it has always flowed and would 
always flow so as to prevent inuodation of his 
own land. The second party erected a bund 
on tbe boundary of tho first party's village: 
Beldf that tbe erection of tbe bund was an 
inlriDgement of that natural right, and that 
the case was a fit one for tbe exercise of juris- 
diction under e. 147. An order for costs in a 
case under e» 147 need not be made at tbe time 
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judcment delivered. The order to the Police to 
a^Aist rbe fir^t party in removing the obstruction 
wa" leq^il rind made within jurisdiction. 

DOWLAT KOEU V. SIVA PERSHAD. 10 Ind. 
Cas<6(5=t2Cr LJ 319=15 CL J. 267. (S 
OWN C7, SC.W.N. 335. F.; 36 C. 923. 4 
Ind. (.ns. 455, 14 CAV.N. 179. 40 Cr. L J. 579, 
D.) [2\, 39 C 560=13 lud. Cas. 1000 = 13 

Cr L-J. 184.] 

(1303)—Ss, U7, 203, 437 and 438 f = CVim. 
Pro. Code, 1882, ss. 147. 203. 437 and 4381— 
Further engtiiry after dismissal of complaint — 
Reference —A District Magistraio ought him¬ 
self to take action under s. 437, Cnm. Pro. 
Code, if, in his cpinian, further enquiry should 
be made into a complaint that has been dis* 
missed under s. 203. Crim. Pro. Code; ^nd. 
when s enseis reported under s, 43ft, Grim. Pro. 
Code, the reference should set forth the points 
on which orders are required. QUEEN- 
Empress v. Mussamm.\t Rechan, s.c. 64, 
Oudh. 

(1303)—Ss. 147, 439—Sec DISPUTE AS TO 
POSftli SSION OF 1WMOVEA15LE FKOPERTY, 
105 P.L.R. 1909. 

(1301)—S. 147 nvd ; sch. V, Fo’*m 

XXIY— Ease^mnt^ Di'^pute conrcrntncf easement 
— Order icxthcut findtyta (hat right xvos exercised 
within three n onihs tefote inquvy^ Jurisdiction* 
—An order ur/dcr s. 147, CriD 2 . Pro. Code, is 
wilbouc jonsoiclion. if ii is made in the absence 
of any findirg that tb^nghtwaf exercired with¬ 
in tbrie uionili'- anterior in thoinquiry. GURU 

PROSAD DH i4U V Lack MAN Ram Ghosb. 14 
Cr. L.J 303 = 19 Ind. Cas 9S9. 

-S. 148 ( = 1882, b. 148; 1872, a. S33). 

See DISPUTE AS TO POSSESSION OF IM* 
MOVEAPLE PKOPEUTY. 

(1305)—S, 148— Order for costs—Assessment 
without notice to party ejeit'd bp Magistrate — 
Jurisdiction.—A Magisiraie is not conapetent 
to make an order for the payment of ecsts and 
to assesH the in the ab-eoce oi, and with¬ 
out notice to, a party who by that order, 
made liable for ihe ssme PROKASH CHUN- 
DRR SARGAB V. RAM PRASAD PATTAK, 28 C* 
302 = 8 C W.N^ 291, [F., IC C.W.N, 1030.] 

(13061— S. 14P— Costs — Magistrate's jurisdic* 
tion to pass ordf7‘ for domoges. — A Magistrate 
is not enlillcd to mske an order as to co^ts 
other than those incurred (or witnesses or 
pleader’s fees or br^tb. He has no jurisoiotion 
to award to a party compensation (or dam^iges 
done fo bis crops. PraY'AG MahatON v. GO- 
BIND MahatoN, 32 C. 602 = 9 C.W.N. 862 = 2 
Cpt L.J* 962. 

(1307)—S. 148. costs under, when to be assess¬ 
ed — Bigh Court's power of revision as to the 
amount of costs awwded, — An order for assess- 
menb of costs under s. \48, Crim. Pro. Code, 
does not become illegal, simply because it was 
not made at the time of pronouncing judgment 
in the proceeding under ss, 145, 146, or 147, 
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Crim. Pro. Code. The order will be good if it ia 
made within a reasonable time, while the same 
Magistrate who decided the proceeding is sitting 
and the parties axe abis to appear before bim. 
(22 C. 387. 24 C 757. R. tt Expl). When 
costs allowed by the M-igistrate JhII within the 
scope of s. 148. the High Court will not inter¬ 
fere on the ground that they are either exoes- 
eive or dedcient. BansI SINGH v. 8AYAD 
Mohamad akhau ali Khan, 19 c.W N. 811 
»11 Ind. Gas. 144=12 Cr. L.J. 376. 


(1308)—S. 146^ Inquiry by Kanungo— 
lup^ Kantniga^s report and evider.ce—Report 
corroborative of sworn testimony - Evidence Act 
(I 0/1872), s, 167.—8. 148 of the Crim. Pro. 
Code ia sn enabling sretion, and the deputation 
of a Konuncfo to make an inquiry under that 
section is not bad. Under the general provi¬ 
sions of law, any body who has seen a place may 
be examined as to what he saw, Kanungo 
makirg the inquiry m«y give his deposition, 
and his report is admissible under p. 157 of tbe 
Evidence Act iu order to corrob'^rate hi« sworn 
testimonv. ACHAMHIT DAS v SARAD.a PRASAD 

Holder, 12 Cp. L J. 480 = 12 Ind. Caa. 88. 


(1309)—8^ 148—See Nos, 1190, 1200 to 1205, 
1301, supra and No. 2037, infra. 

(1310)—S®. 148, 202, 293, 294, 556 — See 

Local inquiry, 14 c,\v.n 422 = 37 c. 3 io. 


(1311)—S. 148 (3)—dddiffonaJ cos($.—Addi¬ 
tional costs incurred for extra lees and i ravelling 
and other expenj^es of a like nature incurred by 
reason of bringing pleaders or C‘>ui)sel from a 
distance ought nut to be all<^wod. RaJENDRA 

Narain Roy v. Mahomed arzumand Khan, 
9C-W N. 887 = 1 C.LJ. 331=2 Cr L.J. 408. 
[Not F, 13M.L.T. 224 : D,, 13 Cr. L J. 297^ 
14 Ind. Cas. 7CL] 

(1312)—S. US 13)—Order for costs.— 
discretion as to ci sts is given to a Magistrate 
by s.l4fl i3), and the High Ccurt hxs no power, 
in tevi>ioi), to itiiorforo with hi^ exercise of 
that discretion. RajknDUA NahAIN BoY v. 
Mahomed Arzumand KHAN. 9 C.WN- 897 
= 1 C.L.J. 331 = 2 Cr.L J. 408. [NctF.. 13M. 
L.T. ISCr.L.J. ‘297=14 Ind.Cas. 761.J 


(1313)—S. 148 (3), nward of costs under, 
when could be niaoe —In tbe usu<»l conrse, ao 
award of cos^s undtr s. 145 (3), should almost 
invariably bo comemporanerius wjib tbe deci¬ 
sion of tbe main question and the order passed 
Ibcr^on under s. 145. But the fact that such 
an award has not been made at tbe very tim® 
the substantial question in the proceiding t® 
disposed of, does not necessarily render tbe 
award invalid, and when the ciri'umstances of 
a case really required it, the disposal of tbe 
quosiion of costs may be postponed ^ but no 
order in tbe tna^te^ should be passed except 
witbin a reasonable time after the disposal or 
the principal subject of tbe proceedings and lO 
the presence of both the parties. 

Taubiran V. Mayandi CHETTY, 29 M. 82^ 

= 4 Cr. LJ, 232 [R.. 11 Cr, LJ. 336 = 5 Ind. 

Cas. 943 = 13 O.G. 66.] 
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Crim. Pro. Code (Act Y of 1898) — 

(1314)—S. 148, cL {Z)—PenaHu for documeni 
not propcrlu of ptnalttt in 

costs — Legiility .— Uodec cl. 3 of s. 14S, Cnm 
Fro Code, tbo Magistrate bas oo jurisdiction to 
mclade in costs, the peualcy on a docuuioui 
not prrperly stamped. Tum*M.\LA<J UNTa 
KOTIAH V. POPURI PEDDANKA. 13 M.L.T. 
224 = 19 lod Cas. 306=14Cr LJ.210. 

(1316)—S. 148 (3)— Scopeot the section^ Juris¬ 
diction Of Magistrate to award costs >iot jirovided 
for in Ihs section —Sfawp Act (11 of 18U9), $. 44 
(3)^HigJt Co 2 <rl—/i^uision.—The jucisdiciion 
of a Magistrate to award costs iiiidec s. I4S (3), 
Crim, Pro Codci is limited to the costs men* 
ticncd tbcroin. The section does not permit 
him to give any direotiou in re^^pect of other 
costs which might be admtsr-iole under the 
much wider pruviaioos of the Cnm. Pro. Code, 
as oost^ incidental to tbo pcoc^^ediugs. The 
Magistrate cannot deal with such other Costs 
by reason of 9 44 (3) of the Stamp Act. (9 C W. 
N. 887, 1 C.L J. 331, 2 Or. L J.408, D.) Whore 
a Magistrate awards such other costs it is open 
to the High Court to interfere \o revision. 
POPURI PEDDANA v. TUMMALAGANTA KO¬ 
TIAH. 13Cr. L.J, 297=14 lod. Cas. 761 = 13 
M L T. 224. 

-S, 154 ( = 1882, B. 154; 1872. s 112 ; 1861, 

i. 139). 

(1316)—S. 154— informatio>i» when 
should be reco^aed.—Tbe law dees not codiqiu- 
place that, when, in tbo course of invostigatiou, 
aomethiog bas been elicited, which f*hows that 
an oQetJce bas been committed, a inform¬ 

ation can be recorded* In every trill, it is im¬ 
portant that It should kuowu in ihe judicial 
officer wbrtt nro tbo faers given ou* immcJiaiciy 
after the occucrenoe and reported to rbe police, 
and the object of the 6rst information is to 
cendee him so .'icquainted. For that purpose 
the diary in which the 6rst inlurmaiion is 
tocorded ie admissible in evideuc*', also any 
memorandum by the police cflicer of what the 
informant said. KiNQ EmpEKOU v. BIIUT 
Nath Ghose, 7 C.W.N. 345, (ft * 3 C.W.N. 
218.] 

(1317)—S. 154— First inlorntaiion, nature 
and use of. —The first informatioPi i' recorded, 
as directed by s, 164, at the time that io is 
made, is of ooneiderablo value at the trial, 
because ibshows on what materials the investi¬ 
gation oommenced and what was the story 
then told. Any statement, recorded several 
days affer the oomuioncemeot of the investiea- 
tion and after there has been some development, 
is not only no first information, but bas very 
litfle or no value at all as the original story, 
because it can be made to fit into the c-ise as 
then developed. EmperoH v. KAMPU KUKI, 
11 C.W.N. 554 = 6 Cr. L J. 88, IReL, 13 Ct.L.J. 
6S=1G CAV.K. 146 = 13 Ind, Cas. 721.] 

(1818)—S. 164—Jn/orma/ion to a police 

oj/icer of a cognisable oi^ence.—Where oral in¬ 
formation is given to a police officer in charge 
of a station as to the commission of a oogniz- 
able offence, and it is reduced to writing by 


Crliti. Pro. Code (Act Y of 1898j — continued, 

him under 8. 154, Crim. Pro. Codo« such 
wriiini: is a public docuinent'’ under s. 74, 
Evideuco Act; and its contents may be proved 
by a cortifiod copy under 9. 77, Kvidonce A^b, 
A police olliocr i> a '* public rjliccc'’ under 8.74. 
The certified copv sboul 1 he givuu by the police 
otlicer having thu custody of iho document as 
provided in «. 7G, Evidence Act. AHDUL 
IUHMVN V. ()UEEN EMrHESS, U B R 1893— 
1896, Vol. 1. 24. 

(1319)—S. 151 —Admifsibilitv of statement 
made by dying per'^on —KMUENCE ACT, 
1872, s. 32, 6 C.W.N. UJl. 

(1320)—S. 154— FALSE CHAKiiK, ‘27 M. 
127 = 1 Weir 192 = 2 Weir 119. 

(1321)—S. 154—Sre No. 52, supra, 

(1322)— S$- 154 find 155 (3)--/«/oi» 20 )U re- 
prod uctntj siafcmenis vindc bi/ another—Ad- 
i/iissibilUy ,—Where the statement, which was 
alleged to be tbo first information, wa^ the 
re-productioD by tbe person making it oi the 
statement said to have b< en m^de by another 
person, held, that tb^ sratemom wa'^ inadmis¬ 
sible as the Qr>t information and tbai, alt bough 
tbe ovideiicc given by that person who (ueni^h* 
cd tbo in^ormition to tbe iuformar)t could bo 
cootradicled by the evidcoco of ilie latter, it 
could no' , under s. 155 (3), be contradicicd by 
what ih*' police recorded as the fir-t inform- 
Hiioo Kmpkkou V Dina i^andu Moitha, 8 
C W N. 218. 

(I323i -Ss. 104. IZl^Meonina Qt inforinalion 

— procedure tchrre rfjtncc rotumitfcd beyond 
local limits - Penal Code, s. 2i J — charge, 

— loformaMOQ received undi^r s 157 of tbe 
Critii. Fry. Code, und* univdly rcU rs t** Miiorm- 
auoi) furni>hed Hnd recorded unOcts. 154.1'rim, 
Pro. Cede. Every loquiiy which a pr luc i nicer 
iiiak«*> is cot n€ce&t>.»rily ar» nive'-ti^atinu ur^duc 
S. 15T» Tbe Crim. Pro. Cooe is, silent as to 
The roc r c* procedure to bo adopud by a Station- 
House Otlicer who receives iDformatKn of the 
comjUi8.-ion of a ccgoJsaDle uffcnco outside bis 
sla'ion limits. Thtre is nothing in s, 154 to 
prevent bis receiving and recording tbe inform¬ 
ation thoUMb be ha< power under 8. 157 to 
conduct an investigalinu. Whert* the accused 
pent a telegram in georal nl tbe necurronce of a 
dacoiiy and Jatcr on gave a statement implicat¬ 
ing a number nf persons in tbe dacuuy, and tbo 
police toikaotion cn ibe latter and found tbe 
charpes false, held that the ptr«on cbd be con¬ 
victed under a. Vi 1,1.P.C., for bringing a falf^e 
charge. NaNDAMUUI ANANDAVYA v. EM¬ 
PEROR. 1914 U.W N. 382 = 15 Cr.L.J. 622 = 
25 Ind. Cas. 630. 

(1.824)—Ss 154, 157, 250-‘*/n/ouanficn,” 
meaning of—Ccynptnsation - Order, tf can be 
made against seivant for mfotmnlicn given cn 
behalf of master—hifoimaiion sub.equeni to the 
original rrvipluint.^ Tbo quefiiioii whether a 
seivaii/ can bo held icsponaiblc under s* 260, 
Crim. Pro. Cede, for an information lodged on 
behalf of bis maeter, i$ a question of fact and 
depends on tbs guesUon whether the servant ia 
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inor^ly tti<j inoiiihp»eco of the master and is 
merely giving expression to bis master’s! accu* 
satrM), or wbrib^^r be joins personally iu the 
acousttiou bnnseU. In the former case no order 
of cotnpensation should be made against iho 
servant under a. 250, Crim. Pro. Code. “Inform¬ 
ation'’ referred to in s. 250, Crim. Pro. Code, ; 
need not necessarily be tho information on . 
wbicb the case is instituted. Where a person ' 
making a complaint against an accused person 
subsequently gives informatioo leading to the 
accusation of others in the oase, he may be dealt 
with under s. 260, Crim Pro. Code, in respect 
of his subsequent information. The words 
** from information received” in s. 157, Crim. 
Pro. Code, refer to the information given in 
a. 154, Crim. Pro. Code. Jaodami PBRSHAD 
SINGH V. MAHADEO KANDOO, 14 C.W.N. 326. 

(13*25)—Ss. 154, 1C2— Complaint presented (o 
a Villace Magistrate passed on to a Station 
Bouse Oficer-^Penal Code, s. 182—Gitino false 
information to a Village Magistrate, —Giving 
false information of an alleged oSonce, to a 
Village Magistrate (a public servant] amounts 
to an offence under s. 182 of the Penal Code. 
Such information given to the Village Magis* 
trate, which it was his bounden duty to pass on 
to a Police ^4tation House OfBcer, must bo 
considered as having teen given to the latter, 
60 that a complaint in writing, eubscqaeutly 
taken by him from the accused, is covered by 
8, 154, Crim. i^co. Code, and cannot be regarded 
as having been taken by the police oHicor under 
8. 162, Crim. Pro. Code. Held, therefore, that 
the acquittal, by the lower Court, of tho accused 
iu the present case, on tho ground that, as the 
false information in question was given in the 
first instance only to the Village Magistrate, 
the complaint, subsequently taken from the 
accused by the Station House Officer, was not 
admissible in cvidcncet as recorded under s. 162, 
and not under 8. 154, was errooeoue and 
unsustainable in law. EMPEROR v. JONNa- 
L.AGADDA VBNKATB.aYUDU, 28 M. 863 = 3 Or. 
L.J. 108, [2?., 32 M. 253 = 5 M L.T. 269 = 9 Cr. 
L.J. 170, 31 M, 506=18 M.L.J, 573, Had. 
Cas. 187, 1914 M.W.N, 382.] 

(1326)—S$. 164, 167, 172—-Firsf information, 
object of—Howto be recorded^What is^Ftrsi 
information drawn up by Police officer after 
commencement of investigation and settled by 
attorney if legalSpocial diarteSi object of — 
Explosive SuO:>tances Act (VI of 1908), s. 5— 
Bomb found in joint family house —/lose posses¬ 
sion— Liability of managing member^Presump- 
t%on of liabilUy^How to be rebutted—Jail Code 
—Rules in Jail Code, whether have fo>ce of lato 
—Revi'ind of accused—Accused h be produced 
before Cou* t—Application for remand, by whom 
to be made.—The object of a firsi information 
being to show what was the manner in which 
the occurrence was related when the c^se was 
firat started, it should always be carefully and 
accurately recorded. (11 O.W.N. 654, 656, 6 Cr. 
L.J. 86, BeU) The law requires that the 6rst 
information should be the statement of the 
person himself giving the information, and.it 


Crim. Pro. Code (Act Y of 1898)-continued. 

beoome.s valueless if it is drawn up by some 
person other tb^n the proper informant. A 
statement recorded several days after the 
commoocemeot of the investigation and after 
there bad been some development, is not only 
no first information, but has very little or no 
value at all. A first information drawn up by 
a Police Officer and finally settled by an attorney 
is not a first information within s. 154 of the 
Crim. Pro. Code. The object of tbe special 
diaries under s. 172 of tbe Crim. Pro. Code is 
to enable tbe Court to have the means of 
asoertaioiog wbal was the information which 
was ootaioed from day to day by the Police 
officer who was investigating the case and 
what were tho lines of inve.Qtigation upon which 
the Police officer acted. (19 A. 390, Rei) It 
is not tbe law that every person in a joint 
family should, merely on tbe ground that a 
bomb is found in the joint family residence, be 
liable to be tried for au offence under tne Ex¬ 
plosive Substances Act. If the article is found 
in a portion of tbe bouse of which one member 
of the family bas the exclusive use, then such 
member must pri»ia facie be held to be liable. 
But if it IS found in a portion of tbe bouse of 
which all the members of the family have tbe 
use, then, prima facie the managiug bead cl 
tho family is responsible, But in cither ease 
it is only a presumption which may be rebutted ; 
and if tho Police act on informition ehowion 
that an article found in a bouse is in the 
I exclusive possession of one member of the 

famiiv, and tbe article is found in a portion of 

the joint family residence of which all tbe mem¬ 
bers of the family have the use. then the bead 
of the family is not liable to arrest merely on the 
ground that the article is found in a potlioo 
of tbe house, to which <*11 the family can resort. 
(15 A. 129. The rules contained in tbe 

Jail Code are framed by the Local Goveromeu^ 
under the powers contained in tbe Prisons Act 
and subsequently sanctiooed by the Governor- 
General in Council. Rules when so framed 
approved have tho same force as the Statute and 
it is not opeo to any person to set aside tbe 
provisions of such Rules. S. 167 of the Crim* 
Pro. Code requires that, before a Magistrate 
remauds an accused person to Police custody* 
tho accused must be produced before him and 
he shall record bis reasons for doing so. An 
application for remand to Police custody 
must be made personally by the Chief 
officer present to tbe Chief Magisterial 
present, unless this is impossible owing ^ 
the absence of one of the officers ooncernev 
or through some other exceptional oause.IPBABx 
Mohan Das v. d. Weston, 13 Cr.L.J* w 
= 16 C.W N. 145 = 13 Ind. Cas. 721. [Rm 
Or. L.J. 609 = 15 C.L.J. 617 = 16 C.W.N. 1105** 
16 Ind. Cas, 257.] 

11327)-S3. 154, Sli—First information,}!^ 
substantive evidence — Capital 
cumstonces to be considered by the Bigh Cok 
• n confirming sentence of death—Delay hettot^ 
uassinj of sentence tn the Sessions Court aw 
final orders in the Bigh Court, if 
ground for not confirming sentence of death. 
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Grim* Pro* Code (Act V of 1698)— continued. 

Six persons were convioted ot murder and son> 
tODOed to death. Tbo Sessions Judge tre;itcd 
the first luformation in tbo ca^6 as a piece of 
substantive evidenoe. Tbe accui^ed appealed to 
the High Court. Tboro was a ditToreucc* of opi¬ 
nion botwoeo tbe Judges who first beard tbe 
appeal, necessitating a reforenco to a third 
Judge, and nearly six mouths elaps^od beforo 
the appeal was finally disposed of. Held—{Per 
HUphen and Carnraw/L JJ )—The first informa¬ 
tion. although a documont of great importance 
which is iu practice always and very rightly 
produced aud proved in criminal trials, is not a 
piece of substautivo evidence, and it can be used 
only as a previous statement admissible to corro¬ 
borate or oontradict tbe author of it. Per 
Carndul/. J,—As tbe law stands in India where 
the alternative sentences of death and trans¬ 
portation are prescribed for murder, the fact 
that tbe accused had tbe capital sentences sus¬ 
pended over tbeir boads for ncirly six months 
is a matter for the consideration of the Judge 
of the High Court who finally disposes of tbo 
appeal, and he ought not to confirm tbe sen- I 
tence of death which might have been rightly 
passed by the Sessions Judge in tbo first in¬ 
stance. unless he personally thinks that such 
sentence should be carried out at tbe time final 
orders aro passed by him. and doUy such as in 
tbe present cisc is a sufheioot reason lor re- 
fraioiug from impo>Mng tbe esetrome pcualiy. 
AUTOU SINCIH v. EMI’KKOK. 17 C.W.N. 1213 
»14 Cr. L.J. 642:^21 lod. Cas. 882. 

-S. lS3(si882. e. 1S5 ; 1872. ss. 110. 113: 

1861,8. 133). 

(1398)—S. 155 —Power of Hagifiirate to direct 
police invesligationr^S, 155, Cnin. Pro. Code, 
is ooDVersHDt only with the powern of police 
officers. It confers no power or authority on 
Magistrate to direct a local investigation by tbe 
police. In re JaNKI DAS GUUU SlTAUAM, 
12B. 161. 

(13991—8. 155—5re Nos. 26,1322, snpn and 
Nos. 1596, 1636, infra. 

(1330)—Ss. 165, 156, 164, 190. 476—il/njjis- 
Irate referring a matter to the police for investi^ 
gaiion^Report by the police-^Examination on 
oath of the suspected person — Perjury —Sanc¬ 
tion to prosecute,—The complainant appeared 
before a Magistrate and stated certain oircum- 
stances, whereupon tbe latter referred tbe 
matter to tbe police with authority to investi¬ 
gate and report. The police eubmittod, in due 
course, a report as to the result of tbeir inves¬ 
tigation. Tbe Magistrate then made a further 
inquiry and examined 8 (tbe suspected person) 
on solemn affirmation. During tbo course 
of his ixaminatioo, 8 made certain state¬ 
ments which appeared to tbe Magistrate to be 
false. The Magistrate, thereupon, acting under 
B, 476 of the Code, sent 8 to aootbor Magis¬ 
trate for enquiry whether 8 had committed 
tbe oScDce of perjury in respect of statements 
made before him, The Sessions Judge referred 
tbe case to tbe High Conit, being of opinion 
that the order passed by the Magistrate wm 


I Grim. Pro. Code (Act V of 1898) —continneih 

unsustainable, first because tbe Magistrate bad 
DO jurisdiction to refer the matter to tbo police, 
there being no complaint before the Magistrato 
as required by s. 902 of the Code and no 
examiuHtiou of the complainant by him ; aud, 
sccoodly, because 8 was illegally sworn, be 
being an accused person at tbo time when be 
was examined by tbe Magistrate. £/e/i« that 
the Magistrate was empowered to refer tbe 
matter to the polit y (or mvesiigation. under 
s. 155, cl. 2 of tbo Codo. in cases of oon cogni- 
7.Mo ofletices, and under s- 150, cl. of tbo 
Code, in cases of cogT)i;^tble olleuce.); that tbe 
statements taken by tbe Magistrate were iu a 
stage of the inquiry, which was being conduct¬ 
ed under tbe provisions of tbe Code ; and that 
be had, thcroforo, power, under s. 164 of tbo 
Code, to administer an oath to S. and a charge 
nf perjury could be framed with regard to tbe 
statements made before him on oath. EMPKROlt 
V. VlSnWANATH KRISHNA SaTHH. 8 Bora. L, 

R. S89»4 Cr L.J. 183. (27 C. 455. 16 M. 121, 
R) 

(1331)—Ss. 155.161—See False Evidence, 
8 b. 21C, 

(1332)—Ss. 155, 190 (1), (b)—Police report 
sub7ni((ed iit non cognizable case—Examination 
of police of/iar as if he was a comphviant — 
Legality—Magistrate doubling correctness of 
report—Proper procsdure»—A police report in a 
non (ognisable case is a police report within tbe 
meaning of s. 190 (1) (6)i Cnm. Fro. Code, and 
there is no authority in tbe Code for examining 
’ a police officer submitiiug a polico report under 
s, 190 fl) (b) as it be was a compl lioant. It is 
open to tbe Magistrate to order an investiga¬ 
tion under s. 155, when bo receives a police 
report lu a non cogoizable caco and bas reason 
for doubting its correctness. NG.A Saw Ke y« 
KINC-EmpeHOR. U.B.R. 1914. 2Qd Qr.. 19, 
Cr (U.B.R. 1904—1906, I, Grim, Pro, 

p. 25r i?.) 

(1333)—8s. 165. 202 —See NON-COGNISAIiLB 
OFFENCE, Rat. Ua. Cr. C. 77. 

(1334)—Ss. 166, 902. 203—See COMPLAINT— 
Procedure on receipt of complaint, la 
B. 161. 

(1335)-Ss. 155 (2), 190, 256, 529(6) and 
schs. Ill, II (2)—Jurisdiction of Magistrate to 
order investigation without taking cogiiisance 
under s. ISO—Procedure—Cross exoviination of 
prosecution and defence witness, whether can be 
reserved.—Vf ben a police officer receives inform¬ 
ation of the commission of a non-cognisable 
ofience, be can, instead of referring tbe inform¬ 
ant to a Magistrate under s. 155, cl. (1), 
report tbo case to a Magistrate for orders under 
cl. (2), and tbe Magistrate can in such oircum- 
stances, order an investigation, without first 
taking cognisance of tbe ofionce under e. 190, 

S. 155 <2)t read with b. 529 (5) and eoha. Ill, 
11 (2) of tbe Grim, Pro. Code, leave no doubt on 
tbe point. Tbe Court bae a discretion, foe 
sufficient reasons, to allow tbe cross-examina* 
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tioii of tbe doft’tice witne?ses to be reserved until 
Ibe chief exaunnation of all of them is over, 
there no provl^ionof law to the contrary. 

The fl(‘fe»;co has the ri^ht under 3. 256, Grim. 
Pro. Code, ro recall and cross examine any of 
iho prosecution witnes«c<s. In re ASADULDA 
Hussain Khan, 6 U L.T. 259. 

-S 156, paras 1, 2 ( = 1882, 8. 156 and 

para 3, new). 

(1336)-S. ir)G-~Sfe Nos. 26, 341. 1330. 
supra 

(13371—Ss. 156. 159. 200. 202 and 20'^—Dis¬ 
missal of coviplatnt loithont examinintf the com- 
plainant and 7cUhoul local inveslujalion — Juris- 
diction of Magistrate. —A complain* was made 
to a Sub-Divisional MaRistrate, who. without 
ezaminiriR the complaint, sent the petition of 
complaint to the police for enquiry under s. 156 
(3). Code of Criminal Procedure, and upon 
receipt of the report of the police, directed a 
Sub I)pputy Magistrate to make a preliminary 
enquiry under s. 159, Crim. Pro. Code. Upon 
receipt of that report, the Sub Divi-iional 
tiagistrate, not being satisfied with ir, cross- 
examined the complainant and some of his 
witnesses, examined three witnesses set up by 
tbo police, and dismissed tb'* complaint and 
also ordered the comolaiiiaot'e prosecution 
under s. 211, l.P.C. Held, that inasmuch as 
there was no lineal luvcstigation in this case 
ordered under s. 202, Code of Criminal Proce¬ 
dure. aud no examinntion of tbe complainant 
by tbe Magistrate, tbe Magistrate bad not 
jurisdiotion, on tbe materials before him, to 
deal with tbe case or to dismiss it under a- 203i 
Code of Criminal Procedure, and that upon re¬ 
ceipt of tbe report of tbe preliminary '‘equity 
under s. 159. Crim, Pro- Code, be should nave 
proceeded to deal with tbe case in tbe same 
way as he would have dealt wilb it upon receipt 
of a report from a police officer. LOKENATH 
Patra V Sanyasi Charan Manna, 30 C. 
923 = 7 C.W N. 625. [ft.. 15 Cr.L.J. 617 = 16 

C.W.N. 1106 = 13 Cr.L J. 609 = 16 Ind. Cas, 
257, 9 C.W.N 199. 12 Cr.L.J. 639=12 Ind. 
Cas. 515 = 2 P.R. 1912. Cr. = ll P.L.B. 1912; 
Expl, 12 Cr.L.J. 463=11 Ind. Cas. 999 = 10M. 
L.T. 120=1911 2 M.W.N. 74.] 

(1338)— Ss- 156, 190—Sessions Judge — Juris¬ 
diction fodiri'C^ an investigation by police .— 
8. 156 only gives power to a Magistrate em¬ 
powered under 8. 190 to direct an iuvestigation 
by tbe police into cognisable cases. 6o a Court 
of Session has no power to order such an en¬ 
quiry, and such an order, if made, would be 
ultra vires. KiNO-EMPEROB v. ALI. 11 P.R. 
1910, Cc. =184 P L.R. 1910=16 P.W.R. 1910. 
Cr. =5 Ind. Caa. 915. 

(1339)--S. 156 (3), c?i. XVI, ss. 200, 201, 
202, 203—Prcsenfafion of complaint — Magis¬ 
trate's duty to proceed under ch. XVI—No 
option to refer to police under s. 156 (3)— 
2^rec(ton to strike off ease from Police file — 
■Disposal illegal—Ordering police investigations 


Grim. Pro. Code (Act V of 18981—confinued. 

—Omission to record reasons as laid down by 
s. 203 — R'-ference to wrong section—Dismissalof 
complaint — Effect—Dismissal valid under s. 203. 
—On the presentation of a criminal complaint, 
a Magistrate is bound to take cognizance of tbe 
same and proceed in tbe manner prescribed by 
ch. XVI. and be has no option to refer it to 
the Police under s 156 (3). (30 C. 923, Expl.) 
An order simply directing that tbe complaint 
might be struck ofi tbe Police file is not a legal 
disposal of tbe complaint. An omission by the 
Magistrate to record his reasons as required by 
s. 202, before ordering a police investigation, or 
a reference to the wrong section will not invali¬ 
date tbe final divmissa) of the oase. Tbe order 
of dismissal might be considered as passed 
under s. 203 and as constituting a legal dis- 
po'al of the cavp, ARULa KOTIAH. 10 H.L.T- 
120= 1911 2 M.W.N. 74 = 11 lod. Caa. 999 = 
12 Cr. L J. 463. 

-S. 157 ( = 1882. s. 187: 1872, ss. 114. 116. 

177: 1861, es. 135, 136, 137). 

(1340)—8. 157—See POLICE. 4 S.L.R 33 = 
7 Ind. Cas. 601=11 Cr. L.J. 498. 

(1341)—S 157-Sec Nos. 1323 , 1324, supra, 
and 3026, infra. 

(1342)-Si. 157 to 167 —Admissibility of 
previous statement!! to Police Inspector—Oorco- 
borative value of such statements—Meaoiog of 
the expression "legally competent to investi¬ 
gate"—Whether an officer of tbe C-I.D.. is 
" legally competent."— See PENAL CODE, 
s. IQl-A., 1912 M.W.N. 207 = 13 Cr. L-J. 805 
= 22 M.L.J. 490=11 M L T. 1 = 35 M. 247 = U 
Ind Cas. 849. 

(1343)—Ss. 157, 158. 190, 203 { = Crim. Pro. 
Code, 187*2, ss 117, 141 and 147 )—Po/tce reporf. 
effect of, onjurisdictiO'i of Magistrates. —A police 
report under s. 117 would give jurisdiotion to a 
Magistrate to enter upon an enquiry. Buttbe 
Magistrate is not bound to enter upon so 
enquiry in all cases. He may determine, as be 
thinks expedient, either to take no further steps, 
or to entertain the complaint under s. 141 or 
9. 147, Crim. Pro- Cod". 1872 HIGH COURT 

Proceedings,"STH Feu. i878. no. 269, 2 
Weir 119 = 2 Weir 150. [F„ 2 Weir 246.] 

(1344)-Ss. 157 and 150—Inquiry under 
seefton, when can le made —An inquiry oan M 
mads under s. 159 only on a report submitted 
within the terms of s. 157. MOULlDUBZI^* 
NaDRANGI LALL. 4 C.W.N. 331. 

(1345)-Ss 157, 159. 169, 170, 173 and 190 
(1) [c)—Magistrate's poxoer to order prosecution 
of a person not an esfr’d by the police.—^ w*® 
sent up by the police for au oflenoe of orimical 
trespass before a Magistrate. Thu Magistrate 
acquitted A, and, at the end of the judgment 
stated, that tbe police will take action egainst 
H. who, in his opinion, committed the trespass* 
H was, thereupon, sent up by tbe police aw 
convicted. The Magistrate was not empowered 
under s. 190 (1) (c) of the Code to take oogm* 
sance of offence of bis own motion- Btld, that 






16i9 


THB ALL INDIA DIGEST. 


1630 


CriiD. Pro. Code lAct V of 189B)— continued, 

tboucb tbo was uoc. so ompoworod« 

be bad tbe powers, on reeeipt of information 
from the police* to r^rclcr the ptOisCOuHon of any 
pcraon, who, in bis opmioa, ouRht lo put 
upon his trial ; o fortiori he c.iu* al(-pr taking 
evidence, know whom tbo police ought to put 
up before him and or.^er such person to bo 
put up before him. Ha KIM ALI^Y v. KING* 
EMrEUOU, 4 L.B.R 137*7 Cr. L.J. 414. 

(1316)—S?. 157, 160, 202—See FALSE EVI¬ 
DENCE, A.W.N. 1809, 87. 

(1347)“Ss, 157, 150. 176 —Police r€ 2 )ort after 
that o(Jence lusbecncomnuded — 
Furth^fr enquiry of M iqistrafc^Order for pre^ 
secution of witnesses ixxoimcd in U'Vh si rate's 
enq^jiry^Ptual Code.s- 193.—Whoroa Uoputy 
Magisiraie held a m\gisterial enquiry into a 
caso, after the police bad made an luvestigalion 
at the direction c f the l)*strict Magistrate, and 
aubsequ^'culy orJortU the prosocutiou for perjury 
of tbe witnes^ics examined before him. held^ 
that tbe ei qmry held by the Depu-y Magistrate 
was without legal sanction, ann that (he orders 
for prosecution were consequently without juris* 
diction. ABDUL U\HMAN V. KING-RMI^EUOU, 
6 A.L.J. 963*32 A. 30. [fl., h A.L.J. 674- 

11 Ind. Cas. 1410 

(134ft)—S j n?, 159 aud 476-6Ve False 
CHAUGE. 4 C.W.N. 851. 

(1349)—S<. 157, 159, 476-See FUBTUKU 
ENQUIBY, 6 a L J. 963. 

(1350) —Ss 157, 163 —Police oj/icei —House 
beyond his jurisdiction—Lockutqof the doors and 
keeping guard over the same—Not ultra vires— 
Poxotir under s, Ibl —Overpowering constables 
keeping guards assaulting them end removal of 
articlfS from house ^Offence committed—No pri- 
vale defence .—The Police lnsp€C(or of T circle 
during the iovoKtigacion ot a burglary sentdOme 
constables to tbe hoosa of the accu'ied sicuate 
in a villaste lying wMhin tbo juri«diGciori of 
another police circle. Ou reaching tbe village, 
tbe conetablcs locked tbs bou^e in question and 
kept guard of tbe bou^*« during the night. In 
iho middle of the nigbt, they W'^re attacked by 
a Dumoer of armed men who overpowered 
them* broke open one of the roras closed and 
took away two bundle? ^supposed contain socoo 
of tbo stolen articles. Too accused svaro tried, 
and found guilty and sentenced to various terms 
of imprisonment. They pleaded that the Ins¬ 
pector of T circle acted uf(ra vir^iS in closing a 
bouso outside his jurisdiction, thit therefore 
they bad a right of private defence and were 
jaetified io assaulting tbe constables. Held 
that, though the locking of the doors of the 
bouee was a step which would facilitate a search, 
and tbe actual search .was not within the 
powers of tbe police ol T, yet the locking of the 
doors of the house and tbe keeping of guard 
over tbe bouse were also oectainly a part of the 
ordinary duties of tbe police under e. 157, Grim. 
Pro. Code, and were not ultra vires, la s. 187, 
there is no provision preventing tbe police ot 


Crim. Pro. Code (Act V of 1898)—confi)i(^c^. 

one police station fr*^m acting under tbrt .sec¬ 
tion in tho jurisdiction of anof bor police u»n« 

NATirV SINGH v. CROWN. 12 P.R. 1913, Cr. 

tlSSll—S. 15S—Srr Nos, 1842, 1348, si/pra. 

-3. 159 ( = 1882, s. 159; 1872, 6. 115; 1361, 

8. 133). 

(1352) —S. 150—Sii) Nn-. r>2. 18)7. 1342, 
1344, 1345, 1346, 1847, 134^, 1849, supra. 

(1358)—Ss. 159, 190. 191, 176.—In this case, 
A gave information of cbcft to a p dice station 
aud the Police, under s. 178. Cnai. Pro. Code* 
reported it mistaken and the Magistrate on 
reading tbo report held a preliminary enquiry 
aud sent A for trial before unotbor >fagistrate 
under $. 211 . I.P.C, Ills proc^^rdings purported 
to be under ps. 15‘i and 476, Crim. Pro, Code. 
It was held that those sections do not apply, 
but that the proceedings were lawlii) under 
ss, 100 and 19L Crim. Pro. Code. Laciim^NAN 
Chbtty V. K1NG-Emim:ror. U B R. 1904, Ist 
Qr.. Crim.Pro. Cod^. 4. >U VV.R, 41. 14 G. 707, 
26 0. 786, R.) III., U.B.R. 1907, Cf, P C. 1.] 

-S. 160 (=1882, 8. 160 ; 1372. s 118 ; 1861, 

8. 144). 

(13541—S. IGO—disobedience to 
police oijicer'srequisxVon toappeot — PcnalCode. 
3. 174.—S. ICO, Crim. Pro. Code, does not 
authorise a police otlicdr to require tbo attend¬ 
ance of au acoused person with a view to bis 
answering tbe complaint made against him. 
Tbe disobedience to such au order, therefore* 
cannot fall wuhin s 174. Penal Code. EMPE¬ 
ROR V. RaTAN SatHARAM, 4 Bom. L R. 644, 
(7 M. 274. R.) 

(1355)—S. ICO ( = s. ICO. Code of 1882)— 
Scope of section—Powers of police officer to re> 
quire attendance of accused to answer the charge 
against himS‘ ICO does uot authorise a 
police ofl'ncr to require the attendance of an 
acoused person with a view to his answering tbe 
charge made agaiust him. The intention of 
tbe Legislature soem^ to have beeu only to 
provide a facility for obtaining evidence, and 
Dot for procuring tbe attendaoce of the acous¬ 
ed. who may be arrested at any time, if neces¬ 
sary. without a warrant. QUBBN-EMPRESS V, 
SAMINATH4 CHETTI, 7 M. 274, F.B =2 Weir 
120. IP,, 4 Bom, L.R. 044 ; R., L,B.R. 1893— 
X900, 317.] 

(1356)—5. 160 {^Crim, Pro, Code, 1882, 
s. 150)Scope of the seetioii —An order in 
writing cannot be made under a. 160, requiring 
the attendance of an accused person, as a person 
appearing to be acquainted with tbo circums¬ 
tances of tbe case, but the section applies to the 
case of witnesses or possible witnesses only* 
Where an order under s. 160 of tho Cede of 
Criminal Procedure was issued by tbe Station 
House Officer to an accused person charged with 
kidnapping, and on his failure to obey tho order, 
he was taken into custody by tbo police, held, 
that tbe police was guilty of wrongful confine¬ 
ment, although the police would have been 
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jusufied in »rre«line without a warrant upon the 
nriein il chirec made against the complainant. 
In te Jj\KSHMIGADU, 2 Weir 121. 

(1357)—B. 160—See ACCUSED PERSON, L. 
fl.R. 1?93 —1000. 317. 

(i.4.5fi)—s. ICO—See Criminal Intimida¬ 
tion. Rit. Un. Cr.C. 850 = Cr. Rp, 18 of 1896. 

(ISf/Ji—S. 160 —Sec PENAL CODE, 9. 174. 
4 Bom. L.R. G44. 1 Weir 36. 

(13C0)—a. ICO—See No9. 378, 1342, %ui)ra. 

(1361)—Ss. 160, IGl ( = Cnm. Pro. Code, 
1872, ss. 118 ajid 119)— Proper procedure ol 
police lu cases o/ .suspected tcrongjul confinement 
—OfcsfructioJt.—The servantsof a woman, whom 
the police suspected to have been wrongfully 
oonhcied by her servauts, obstructed their entry 
into their lady's house when they went thereto 
enquire into the matter. Beld, that the obstruc¬ 
tion was no bOeuco and that the proper 
procedure was to obtain an interview by a writ¬ 
ten order under s. 118 of the Code. POLICE v. 
Radh.vkishkn. Colni, Dig. Cr. 72 of 1877. 

(1362)--Ss. ICO, 161 —See PENAL CODE, 
8. 179, Rat. Un. Cr. C. 92. 

(1363) -Bs, 100, 101 and 102—Sec FALSE 
EVIDENCE, 7 C. 121 «3 C.L.R. 300, F.B. 

(1304)—8s, 160, 161,4.36. 43S (1)—See RE- 
FEHENCE TO HlUlI COURT, Rat. Un. Cr.C. 
133. 

(13631—Ss. 160. 202. 203—Sec COMPLAINT 
—Dismissal of complaint, 9 C.W.N. 199 
= 2 Cr.L.J. 61. 

-S. 161 (»1882, B. 161 ; 1872, as. 118, 119, 

J21; 1861, 86. 144. 143, 147). 

See CONFESSION. 

Sec EVIDENCE—STATEMENTS MADE TO 

Police. 

(1366)—S. 151 { — Crim. Pro. Code, 1882, 
s- 161) - Notes oi statements made to police 
officer, use to fee made of. —The record made by 
the police officer investigating a case of the 
statements made to him by various persons, 
examined in the course of :mcb investigatioot 
can only bo used after proper proof of them 
and of the circumstances under which they 
were recorded, and under the direct sanction of 
the Dietriot Judge. Copies of such statements 
should not bo made over to the accused or their 
Counsel without question and as a matter of 
course.. Queen-EmPRESS v. NAZIRUDDIN, 
16 A. 207==A W N. 1894, 57. [R . 19 A. 390 
= A.W.N. 1887, 174, 9 C.P.L.R. 33 ; Cons., 
11 Cr.L.J. 117 = 5 Ind. Cas. 357 = 13 O-O. 7.] 

(1367)—5. 161 i=Crim. Pro. Code, 1882, 
s. IGl)— Admissibility of special police diaries 
in evidence—Beld by Edge, C.J., Knox. Blair 
and Burkitt, JJ. {Banerji and Aikman, JJ,, 
dissenting).—^ police officer who is making an 
investigation uuder cb. XIV of the Code may 
lawfully reduce to writing in the special diary 
(he full and unabtidged statement made to him 


by a person whom be is examining or has exa¬ 
mined under s. 161 ; when the special diary 
contains such statements, the record of such 
statements, being part of the special diary, is 
as much privileged as any other entry. Per 
Burkitt and Banerji, JJ, contra .—A police 
officer investigating a case under s. I6l, Crim, 
Pro. Code, is not autbori‘ed to record the state* 
meats made before bim in the special diary. If 
he does so, such statements are not privileged, 
But, a mere summiry of fnets ascertained by 
the investigating cffictr from the examination 
of a number of witnesses i< protected. Sessions 
Judges should - not is^U“ a general order direct¬ 
ing the police diaries in every case committed 
for trial to the Court of Sessions, and every 
criminal appeal, to be irausmhted to them 
simultaneously with the Magistrate’s records of 
the cases. They are only authorised to send fot 
the diaries of cases under trial before them, if 
they think it necessary in such cases to peruse 
the diaries, but the order must be one ad lioc, 
condned to cases actually pundinc before them, 
and not a general order as to all cases. QUEEN* 
Empress V, Mannu. '9 A.390 = A.W.N.1B97, 
174. (8 C. 164. 17 P R. Cr.. 16 A. 207, 

8 C. 739. 16 C. 612. N ; 160.610. 20 C. 642, 
A.W.N. 1696, 19), 11 B.H.C 120. R.) [F., 
4 A.L.J. 811 = A W.N 190 ^. 22=7 Cr-L J. 3; 
Rel. on, 13 Cr L J- 65= ICC W.N. 145 = 13 lod. 
Cas. 721; R., 21 A. 1.59; Cons., 11 Cr. L-J. 
117 = 5 Ind. Cas. 367-=13 O C, 7.] 

(1368)—S. 161 ( = Crt)u. Pro- Code. 1882, 
s- 161)— Penal Code, s. 193 False statement 
before police o^ccr.—S- 161, Crim Pro. Code, 
binds a person questioned by the Police to tell 
the truth, though his signature may not be 
talten to his statement; and if be fails to tell 
tho truth, be rendirs himself liable to punish* 
meut Under the latter clause of s. 193, I.P.O. 
(^UEEN-EMPRESS V. ISMAL valad FATARU, 
11 B. 659 = 12 Ind. Ji>r 152 

(1369)—S. 161 —Sfflfeme'if'' of a person preli¬ 
minary to his arrest taken by volice 
Nature of such statement —Eiudence Act.s. 36* 
—When a police officer has evifleoce beloM 
him, snflicieut to justily the arrest of a person, 
he should not, preliminary to rbe arrest, exa¬ 
mine him and record his stateineai. Such state* 
meat cannot be regarded except as a coofessmp 
to a police officer, and is inadmissible id 
dence under s. 25 of iho Evidence Act. QUEEN* 
Empress v. Jadub Dah, 27 C 293 = 4 C.W 
129. 

(1370)— S. 161— Duty of person examinedundef 
this secficn.—A person examined under a. 1610| 
the Crim. Pro. Code, by ihc pidire in respect of 
an offence of which ho may himself be charge^ 
is not bound to speak tho truth. He cannot be 
convicted under s. 193 of the Penal Code 
not epeabing tho truth. QueeN-EMPRESS V* 

USUPHKHAN, Rat. Ud. Cr. C. 6l9 = Cr. Kg* 
43 of 1892. 

(1371)—S. 161—S/afemenfs reduced in fo 
ing under the section—Police officer— PewU 
Code, 3. 167.—In this case the accused, » 
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scrgcADt, reduced to writing under tbo above 
seciion the statemeuts of certaio witnesses io 
8ucb a \?ay as to mako it appear that the per* 
80Q accused in the o.isa under iuvestigation had 
committed an cSecce, although tbc wUuc&scs 
in reality had not eaid what ihev wero repre* 
eented as saymg. Held that, il reduotioo to 
writing is made, it is not for the mcic personal 
benefit of the iuvestigating police ofticer, 
but >9 an act done m bis oSicial capacity ; and 
that the police oliicer is required to ni'iko a 
true record, it ha makes any at all. Hence, a 
conviction under s. 107. Ptnal Code, was up¬ 
held. Nga po Hmi V, quren-Empress, U. 

B. R. 1897—1901, YoK I, 29. (16 C. 6i0. 4 M. 

144. li.) 

(1372)—S. IGl l—Cri7H, Pro. Code, 1S72. 
s. 119j—Penoi Code, s. Ib2—Term “ m/ermo- 
tion'* explaxntd —A statunent. under s. 110 of 
the Crim. Pro. Code, is included in the word 

information ” as used in e. 182 of tbo I.F.O. 
Queen-Empress v. Bhikaiji. Rat. Uo. Cr. 
C I2i. 

(1373)—S. 161—P^naf Code, $. 193, Expi 2- 
—Investigation by police oJJUer, if a judicial 
prcceiding.^ kn investigation by the police, 
under s. 161. Crim, Pro. Code, is a stage of a 
judicial proceediog wiibm tbo meaning of tbo 
explanaiioQ 2 to s. 193, PodhI Code. NCA Po 
KEv. Queen-Empress, U.B.R. 1897—I90i, 
Yol. I, 31. 

(1374)—S» 161—Sfufemenf recorded the 
policCi consideration of, by Court^Criminai 
trial—Duly of Judge to record independent /ind- 
trips 03 to Iruth or otherwfs-i of evidence — 
Whore the Scbsions Judge in bis judgmoot 
gave DO finding as to the truth or fnLity of 
each wituess'a statement, but relied entirely on 
the difierenco in wbat they said in Court and 
wbat they said or were alleged not to have said 
beforo the police : Held, that it in exceedingly 
dangerous to appeal, from evidence judioially 
recorded under the saoction of oro^s-examina- 
tioD, to alleged statements mado to the police 
which are not judicially recorded. It is the 
Judgo^s duty to make up bis mind, while 
the witnoea is before him, whether be is a 
witness of truth or falsehood, and it is only 
when tbo Judge sees any reason to distrust his 
evidence that omissioD in a police record can 
become of any importance. JUNO Rai v. 
Kikg-Emperob, 19 C.W.N. 217-16 Cr. L.J. 
818 — 28 Ind. Cat. 649. 

(13761—8, 161—fiee Bribery, Sat. Uo. Cr. 

C. 4h8-Cr. Rg, 67 of 1889. 

(1376)—a. 161—See CRIMINAL PROCEED¬ 
INGS, 6 M.L.T. 133. 

(1377) —B. 161— Bee FALSE CHARGE, 1 
Weir 193, 

(1370}—8. 161—See False Evidence, i5 

C, 849, 28 M. 614 = 

1 Weir 113. 23 M. 644, foot-note-1 Wtlc 166. 
Rat. Un. Cr. C. 6l8«Or, Rg. 40 of 1890. 

(1879)—B. 161—See INSPBCTION OF DOGU* 
UENT8, 8.C. 169, Oudh. 

109 


Crlm. Pro. Code (Act Y of 1898)—confmneef. 

(1330)—8, IGl—See PENAL CODE, s. 179, 1 
Weir 111. 

fl3^J^-S. ICl—ScC PENAL Code, ss. 191, 
193, 8 U.L R. 23G. 

(13821—S. IGl—See PENAL CODE, s. 193, 6 
C.L.R. 47. 

(1383)—S. IGl—Srr Ncp. 311, 1331, 1342, 
1361, 1362, i3G3 and 1364, sr/pvi. aisd No, 1524, 
tn/rfl* 

(1384 )—SSi 161, 10*2 ( = Cv2»r. 7^ro. Code, 
1^*72. s, — Statements of irunessts to police 
ojfi cr diningxnvestiqatton — Evidence — Uefichh^ 
i>if7 memory.—Drcumenls. wborcin statements 
of persons examined by a police cfiiocr during 
an investigation have been, under s. 119 of the 
Crim Pro- Code, reduced to writing, may bo 
used to refresh each police officer's memory, 
wben giving evidence; but tho docunienls 
themi^olvcs cannot be U'^ed as evidence in being 
rc'^d out to a jury to pi'^iot ou^ discrepancies, 
ROGHUNI SINGH v. EMPUKSS 9C 453*11 
C.L.R. 569»5 Shorne L R. 47. [R,, 2*2 B 696, 
7 A L.J. 4GS*6 Ind. Ch^. lOU U b R. 1997— 
1901, Vol. I. 31, 16 C.P.L R. 122 ] 

(1985)—S.i. 16L 162 (*5s. 161. 1G2, Code 
of l99i)~Statefncnt to a police officer invesfi* 
gating the case by a icithexs — Such stotemenU 
how to be used.—A statement to which e. 162 
applies may be proved to O'^otradict a witnesa 
called for the defence of tbe accused^ that wit* 
ness having been first cross-examined on that 
point. But such a statement should not be 
used as evidence against tbo accused. Where, 
but for the defect that a defence witness was 
contradicted and discredited by tbo provious 
siatemeut which be bad made to the police 
officer investigating the case, tbc MHgistrate 
would bavo acquitted tbe accused, held, that 
tbe conviction should be set aside as having been 
mads on evidence. wb>ch, an Hgaiohttbe accused, 
was excluded by reason of 6. 162 of tbe Code. 
QUEEN-EMPRESS V. MaDHO, 15 A. 25-A.W. 
N. 1892,220(11 B.C51. Appr.i. (F., 27 A. 469 
**AWN. 1905,64: R„ 19 A. 390«*AAV.N, 
1897t 174. J5C.L.J. 621-13 Ind. Cas. 678.] 

0396)—5s. 161, IG2—Statement to police 
officers—Dyingdeclara(ion3»—6i>xiemeQtB, other 
(ban dying declarations, made to a police officer, 
by poraODS, in the course of an investigation by 
him. cannot be legally used as evidence against 
the accused. Such statements can only be used 
in favour of tbo accused, when they are legally 
brought as evidence before the Court, that is 
to say, a witness having been oroEs examined 
as to a statement, it may be shown by tbe evi¬ 
dence of tbc police officer^ that bo did make a 
statement favourable to the accused, which the 
witness denies having made ; and| if the state¬ 
ment was at the time reduced into writing by 
tbe polioe officer, the officer would be allowed to 
refresh his memory by referring to it; but tbe 
written statement itself, when it has been 
reduced into writing (according to tbe sectioD^ 
it must not be signed by tbe person making it) 
cannot be used as direct eyidenoe of wbat was 









1G35 


THE ALL INDIA DIGEST. 


1636 


Crim. Pro. Code fAct Y of 1898)—confiw^d. 

stdtpd l)v tbo witQcsa to the police officer. 
OUEKN l'lMrUESSv. TA.t KhAN, 17 A. 57 = A. 
W.N 1394. 208 [R., 19 A. 390.] 

— Ss. island 162— Statements of icit- 
nvsBcs to the police during invesligatioyi entered 
the specttil diary—Copies of, when can be 
granted. —In the tri^lcf an accused on .1 charge 
of criminal breach of trust, the accused applied 
to the Magistrate for the productioa of the 
statements made bj oertaio prosecutioo wit¬ 
nesses to the police during investigHtion and 
entered in the special diary. The Magistrate 
then ordered the police to produce the state¬ 
ments of those witnesses, but passed the 
following order: “ Tbo statements in no way 
contradict the evidence given and I return 
them." Held, that the Sessions Judge, who 
upheld the conviction, ought to send for and 
consider the statoneents of the witnesses, and, 
if bo found that there was anything in them, 
upon which the petitioner would be advantaged 
by being allowed to cross-examine, he should 
also re-summon the witnesses and submit tbom 
for cross-examination, after supplying copies of 
their statements to the accused. SALT v. 
EMP.^R0R, 36 C. 560-2 Ind. Cas. 591. [A., 26 
M.L.J. 182.] 

(138SI—Ss. IGI, 162—See Evidence—RE¬ 
FRESHING MEMORY, 8 C. 154*10 C.L.R. 51. 

(1389)—8s. 161,162—See False Charge, 
31 M. 606 = 9 Cr. L.J. 77 = 18 M-L.J. 573. 

(l390)-*Ss. IGl. 162—False information to 
police officer—Statements made by persona to 
corroborate the informant during investigation 
—Evidentiary value— See PENAL CODE. s.l82, 
35 P.W.R. 1914, Cr. = 227 P.L.R. 1914 = 15 
Cr. L,J. 650 = 25 Ind. Cas. 978. 

(1391)—Ss. 161, 162, 195, 236 and 437—See 
False evidence, i L.B.R- lOi. 

(13921—Ss. 161. 162 and 476—Sfafement 
made to the Police-Signature on that slatenfent 
—False denial of signature—Prosecution for 
false eviienee—hegality—S. 193, Penal Code. 
—The applicant in this case, when examined as 
a witness, falsely denied that the signature re- 
corded on a statement made before the Police 
was his own signature, Beld, that it.is contrary 
to the policy of ss. 161 and 162. Crim. Pro. 
Code to prosecute the applicant for so denying 
bis signature. CRO^N v. MaHOMED VARIS, 6 
S.L.R. 277 = 14 Cr. L.J. 302 = 19 Ind. Caa. 9S8. 

(1393)—Sa. 161. 172—Police o^cer making 
investigation—Statement of witnesses—Right of 
accused—Police diaries — Privilege. —Where a 
police officer, making an investigation under 
s. 161 of the Grim. Pro. Code, took statements 
from persons who were afterwards called as 
witnesses, held, that the accused person would 
be entitled to call for and inspect such docu¬ 
ments and cross-examine the witnesses thereon, 
as such statements would not amount to a 
portion of the diary. Held, also, that an 
omission to do so would not invalidate the 
trial, unless it was proved that injustice bad 


Crim. Pro. Code (Act Y of 1898)—co«fi«Med. 

been done to the accused by the exclusion of 
this evideoce. BJKAO KHAN v. QUBBN-EM- 
PRESS. !6C. 610. [F., 9 C.P.L.R. 33. Cr., 
U.B.R. 1897-1901, Vol. I. 29; 2?., 19 A. 390= 
A.W N. 1897. 174, F.B., 20 M. 189 = 7 M.L.J. 
167.] 

(1394)-Ss. 161, 172—Scope and effect ef .— 
S. 161 of the Code provides for the taking down 
of etatemonts of witnesses by the police. Such 
statements are not privileged, and s. 172 is not 
intended to include such statements. The 
mere fact that such statements are inserted 
in the special diary would not make them pri¬ 
vileged- 8HERU 8HA V. QUEEN-EMPRESB, 
20 C. 642. [F., 16A.W.N. 193; R.. 9 C.P.L.R. 
3-3. Cr; Co«s,, 11 Cr.L J. 117=5 Ind. Cas. 367 
= 13 O.C. 7.] 

(1395)—Ss. 161, 172.—The statements of 
witnesses recorded by the police under s. 161 
of the Crim. Pro. Code arc not privileged. The 
privilege extends to statements recorded in the 
diary made under s. 172. 8HEBU Sha v. 
QUEEN-EmprESS. L.B.R. 1893—1900, 47. 

(1396) —Ss. 161 and 172 { = Crm. Pro. Code. 
1882, ss. 161, 172).—The statements of wit¬ 
nesses recorded by a police officer, under s. 161 
of the Code, form no portion of the police diary 
referred to in s. 172. There is no enactment 
protecting suoh statements and they are ad¬ 
missible in evidence- The mere fact that 
statements taken under s. 161 are embodied in 
the diary referred to in s. 172 cannot aSeot the 
case in anyway. EMPRESS v B.^DWaTeli, 
g C.P L.K. Cr. 33. (16 G. 610, 20 C. 642, 16 A. 
207, R.). 

(1397)—Ss. 161,172 ( = Crim. Pro- Code, Act 
X of 1882. ss. 161. 172)—Police diarics-Pri- 
vilege — Practice, —Tbe privilege given by s. 172 
of the Crim. Pro. Code, does not extend to 
statomeote taken under s. 161 of the Crim. Fro. 
Code, but recorded io the diary under s. 172 of 
the Code. QUEEN-EUPRRSS v. RDDRSINGH, 
A.W.N. 1896, 193. 20 C. 642. P.) [R..19A. 
390 = A.W.N. 1897, 174.] 

(1398)—Ss. 161, 172 and 537 (=S3. 161. 172, 
537,Code of 1882)— Statement made by witnesses 
5c/o> e the investigating officer—Right of accused 
to call for and inspect suc/i statenwnfs,—Under 
s. 172, a police diary is a privileged document, 
and neither of tbe parties has any right to ask 
foe its production. Statements of witnesses 
taken by an investigating police officer under 
9. 161 of the Code, and reduced to writing, 
although misdescribed as "a diary” can be, 
under certain conditions, used as evidence for 
tbe purpose of contradicting those witnesses or 
the police officer under s. 145 of the Evideooe 
Act. So the accused is entitled to an order for 
tbe production of suoh statements. If a Magis¬ 
trate refuses to sanction the ptoduotion of such 
stHtements, it is an error on bis part which, 
if it has caused a failure of justice, would make 
tbe judgment liable to be set aside. MAHOMED 

ALi HADJI T. Queen-Empress. 16 C. 612. 
Note. [R.. 19 A. 390=A.W.N. 1897,174.] 
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(1399)—Ss- 161, lH—Befusal by ^oilnesses 
to answer gues^ions put by Police — Whether 
witnesses punishabie for refusal —Penal Code, 

8$. 176, 179 and 187.—A refusal to answer 
qaeslioDS. asked by a Police officer under s. 161, 
Ccim- Pro. Code, is not punishable under 
88. 176,179 aud 187. Penal Code. S. 174, Crim. 
Pro. Coda, is intended bo be applied to oases 
in which an inquest is necessary. GUL HAS.^N 
8HAH V. KING-Emperor, 27 P.R.1908. Cr = 
fl Cr.L.J. 103 =40 P.W.R. 1908, Cr. (23 M. 544, 
70.121, P.B., F.) 

(1400)—83. 161, 195—Sea SANCTION TO 
PROSECUTE—Conditions requisite for 
GRANT OF SANCTION, ETC., U B. 659. 

—S. 162 (=1882. a. 162; 1872, bb. 119, para 
3. 121; 1861, B. 147.) 

See Confession. 

See EVIDENCE—STATEMENTS MADE TO 
POLICE. 

(1401)—S. \62~~Statem£nismade by witnesses 
to Police—Corroborative evidence— Evidence 
Act, s. 167 .—Statements made by witnesses to 
the Police cannot bo admitted as corroborative 
evidence against the accused. The positive 
prohibition under s. 162. Crim. Pro. Code, 
cannot bo nullilicd by reference to s 157, 
Evidence Act. IMPERATRIX v. Jl-IinaAI 
GOBIND, 22 B. 896. 

( 14021 —S. 162 —Sfafemswf made by a loiiness 
to a Police officer in the course of invesliqaiion 
and recorded by laUer-Admiss\bdity in evidence 
—Evidence Act, s- 35 —“Record."—The state¬ 
ment of a witness to a Police officer, under the 
provisions of s. 102 Orim. Pro- Code, though 
reduced into writing, is not a public or official 
document and the writing in question cannot 
be used as evidenos in any proceeding to prove 
that the statements contained therein were, in 
lact, made, there being nothing in a. 162, Grim. 
Pro. Code, which limits the prohibition of the 
use of such a document as evidence only in the 
matter of the charge, which is actually under 
investigation, Bucb a document is not a 
“record” within the meaning of s. 35 of tbs 
ludian Eviduooe Act, and the document in 
question is not,therefore, admissible in evidence 
under the provisiooe of that section. ISAB 
MANDAL V. QUEBN-EMPRBBS, 28 C. 348^5 
C.W.N. 66. (R.. 18 Cr.L.J. 352 = 14 Ind. Cas. 
896=1912, M.W.N. 519 = 12 M L.T. l.l 

(1403)—S. 162—Slofemenf made by accused 
to Police officer —Admisnbiiifv.— h statement 
made by an accused person to a Police officer is 
Dot admissible in evidence against him when he 
is on bis trial for the oSenoe he is charged with. 
KHUDA Baksh V. Emperor of iNpiA. 11 
P.L.R. 1909. 

(1404)—S. 162 (-«. 162, Code of 1882)- 
StaUments made to inveeliyaling officer — 
Evidence.—It is oontrary to the provisions of 
B. 162, Crim. Pro. Code, 1882, to allow the 
admissioD in svidenoe against the accused of a 
statement made by the chief constable of what 


Crim. Pro. Code (Act Y of 1899)—confinued. 

the alleged complainant and his wife had said 
to him. Queen-Empress v. Haribai, Rat. 
Un. Cr. C. 935 = Cr. Rg. 44 of 1897. 

(1405)—S. 162—Pofice j-eporfs—..4dmtssi6»(i(v 
in evidence.—Held, that s. 162 of the Crim. Pro. 
Code, forbids the use of Police reports as 
evideooe against an accused person and pre- 
soribes the only way io which they can be 
properly used, Ax.AM KH '.N v. RiMI’EROB, 27 
P.L.R. 1902. (71 P.L.R. lUOO. Cr.. R.) 

(1406)—S. 162—Bombay City Police Act (IV 
of 1302), s. 163—Indian Evidence AcU ss. 24 and 
167—Admissibi/tfy in euidtncc of a statement 
made by ttnoiess to, ond taken down in writina 
by, a Police officer — Confession, adimssibilily 
of.—Held, unanimously, that, having regard to 
s. IGiol the Code of Criminal Procedure (cor¬ 
responding to 8. 63 of the Bombay City Police 
Act, IV ol 1902). a statement, taken down in 
writing, of a witness for the prosecution, and 
recorded by a Police officer cannot be admitted 
cr used in evidence against the accused. Per 
Russel. Ag. C.J.—Snah a document might be 
used to cootradict the witness, not by putting 
the alalemont in as evidence, but by putting it 
in the bands of the Pohoe officer who has taken 
down the statement, to refresh bis memory 
therefrom and thereby to enable him to contra¬ 
dict the statement of the witness. Per 
Chandavarkar, d —The use of the writing as 
GvidODCO against the accused is opposed to the 
express terms of the section, but the statement 
cootainod in the writing could be used to 
impeach the credit of such witnesses in manner 
provided by tha Indian Evidence Act. Per 
Bally, J.—The willing may be used lor the 
purpose of refreshing the memory of the witness 
cross-examined as to the fact of the statement 
either on behalf of the prosecution or on behalf 
of the defence, provided that it was treated by 
the prosecution only for the purpose of 
impeaching the credit or in corroboration of 
the witness who made it. Per Beaman, J.— 
The statement ought'not to have been admitted 
at all, or its contents to have been allowed to 
be used by the proseoutioo, even for the 
nominal purpose of cootradiotiog the witness. 
The distiootiOD between the “ writing" and 
the “statement" which is embodied in the 
writing is a distinction of form ratbor than of 
substance. If the “ statemeot" might properly 
be admitted and used to contradict the pro¬ 
secution witness who made it, then there is no 
reason in principle why that statement 
Bbould not be provable in the usual way and 
by the best evidence of it, namely, the written 
record of it. 8. 162 plainly constitutes an 
exception to the ordinary rule of evidence. 
The proviso engrafts an exception upon the 
ezoeptioD. Before tbe present section was 
smeaded, statements made by witaesses to tbe 
Police and recorded by the Police might not be 
used as evidence against the accused, but there 
was nothing to prevent them from being used 
io favour of tbe accused. He can only obtain 
aooess to written statements made by the 
prosecution witnesees to tbe Police, at tbe 
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disc^oiion cf tUc Court. It is do loQgec a 
r of ri^;bb. The proviso is clearly hmiied 
tu tl::; pi]rpj:<0 of this SIDgle CODCeSSIOn, ID 
dt.‘r of theuoiv^rsal probibiLioD contaioed 

ui [ be Iji dy of the scctioo, to the accused. He 
c uj ^ct a copy of cbe recorded statements of 
the witnc^t^es for the prosocutiOD, for the only 
purpose of breaking down the evidence of the 
pre.^^ecution witnesses. The provrso docs not 
cover the case of a witness for the defence, 
whose statemont may have been recorded by a 
poiicemao^ nor allows the proseoiiiiuD to 
impeach the credit of such a witness by eicamiD- 
iDg him upon any written statements be may 
have made to the Police. A /orfiori the proviso 
could never have been intended to allow the 
prosecution to impeach the credit of it:^ own 
witnesses for its own purpoeest and against 
the wi^h of the accused, by reference to the 
Police testimony. EMPEROR v. Nakayan 
RaohunathaN Patki, 9 Boro. L R 789, 
F B.s6Cr. L J. 164=2 M L.T. 4l4 = 32 B. ill. 
[F., 11 Cc. L.J. U7«5 lod. Cas, 357«13 O.C. 
7; ReL, 11 Or LJ.498 = 7 Ind.Cas. 601 »4 S.L. 
R. 30; R., 36 0. ^81 =9 C.L.J. 198*13 C.W.N. 
197»5 M.L.T 97 = 1 lud. Cas. 970, 35 M 397 
*13 Cr.L J. 35‘4=14 Ind. Cas. 89G* 1*2 M.L. 
T. 1*1912M. W.N. 549, 7 A L.J. 468 = 11 Cr. 
L J. 235*6 Ind, Cas. 101; 16 Bom. L.R 603 ; 
22 M.L.J. 490 = 1912 M.W.N. 207, 14 Ind. 
Cas. 849=11 M.L.T. Bup, 1*35 M. 247-13 
Cr. LJ. 305,] 

(1407)—S, 162—/ndinn Evidence Act. s. 167 
—Statements maie to Police wlun reduced to 
writing are not admissible ^Police officer can 
depose to the statements, — Id the course of a 
Police investigtttioD a witness made a statement 
to the Police that she saw a boy near tbe scene 
of murder immediately after the oSenoe was 
committed. Sbe denied the presence of tbe boy 
wbeo sbe was examined before tbe committing 
Magistrate. At tbe trial «he admitted that sbe 
had seen tbe boy at tbe scene of the offence, 
Tbe statement sbe bad made to tbe Police 
officer was sought to be proved, by the sworn 
testimony of tbe Police officer that ebe bad 
made it to him. This testimony was objected 
to on the ground that it offended against a. 162 
of tbe Crim. Pro Code, Heldf that tbe Police 
officer could, under s. 162 of tbe Crim. Pro. 
Code, be allowed to depose to what the witness 
bad said to him for tbe purpose of corroborating 
what sbe said before the Sessions Judge. Per 
£^^1 J .—Looking to tbe plain language of 
8, 162 of tbe Crim. Pro, Code, tbe writing only 
is excluded from evideace, but the right Co prove 
any statement to tbo Police by oral evidence to 
corroborate tbe testimony of any witness is not 
taken away by tbe section. EMPEROR v. 
HaNMARADDI RAMARADDI, 16 Bom.L R. 603 
^2 Bom. Cr. Cas. 234 = 15 Cr. L.J, 690=23 
lod. Cas. 138. 

(1408)—S. 162— of accused to get copies 
of staitments made to Police, —Tbe acoused is 
not entitled, as of right, to be lurnisbed with 
any copies of statements made to the Police, 
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and it is only if tbe Magistrate coDsiders it 
pedient in tbe interests of justice to grant such 
copies tbattbe accused can obtain or use suoh 
copies. Tbe argument that, unless tbe Magis¬ 
trate says that it is not e:tped\ent in tbe ioterests 
of justice to grant copies to tbe acoused, tbe 
accused is entitled to get snob copies or use 
them as evidence, cannot be accepted. In re 

Thiruvengada Mud^.LI. 26 M,L J. 182 = 
IS Cr. L.J. 289 = 23 lad. Cas. 497 = 1914 H, 
W N. 484. i33C. 1023. 36 C 660. R.) 

^1409)—S. 162—Sfnfernewfs nef amourdingto 
conltsston made to Pohee—Admissibility in rvi- 
dence — Proof — Scope of $, 162. Crim, pVo. Code 
— Ss. 21 and 27, Evidence Act, not affected by 
s. 162, Crim, Pro, Code.—Statements mnde to 
tbe Police which, though reduced to writing, 
are not confessioos within tbe meaning of s. 25, 
Evidence Act, are admissible in evidence, on 
being proved by oral evidence* (3 N.L.R. 51 ; 
13 O.C. 7, 6 B. 34 and 37 C, 467, Disc.) The 
provisions of 9. 162, Crim. Pro. Code, do not 
affect those of S9. 21 and 27, Evidence Act, 
8.162, Crim. Pro. Code, refers only to state¬ 
ments made by witnesses, and not to state¬ 
ments made by acoused persons as such. Scope 
of the term " confession ' ’ considered. GaNPATI 

V. Emperor. 6 N L.R. 180=8 Ind. Cai.1181 
-12Cr. LJ. 60. 

(1410)-S. 162—S^eBOM. ACT IV OP 1902, 
e. 63. 9 Bom, L.R. 789, F.B.-6 Cr. L.J. 1G4-. 
2 M.L.T. 414 = 32 B. 111. 

(1411)—S. 162—Admissibility of, taken by 
a Head Constable-See DYING DECLARATION^ 

7 0.P.L.R, Cr. 14* 

(1412)—S. 162—Dying decl^'.ration — Not 
signed by deponent—Mode of proof—See EVI¬ 
DENCE—DYING DecL.aRATION, 10 N.L.R, 19 
= 15 Cr, L«J, 243 = 23 Ind. Cas. 195. 

(1413)—B. 162—Oral evidence of statement 
to a Police officer under s. 162—Admissibility- 
See EVIDENCE ACT. 1972. 88. 26, 26. 114. IIU 
(6), 133, 157, 1912 M W N. 549 = 12 M.L.T. 1 
*13 Cr.L.J. 362-14 Ind. Cas. 896 = 35 M. 397, 

(1414)—S. 162—Police diaries—Evidentiary 
value—S^e EVIDENCE ACT. 1872, s, 27. 15 P. 

W. R. 1913, Cr.= 171 P.L.R. 1913*19 Ind. 
Cas. 190=14 Cr. L J. 190. 

(1415)— 8. 162—See EVIDENCE ACT, 1872,. 
S9. 155, 159, 11 B. 657. 

(1416)—8. 162—See Evidence Act, 1872, 
8. 159, 4 S.L.R. 38. Cr.*7 Ind. Cas. 88= 11 Cr. 

L. J» 498* 

(1417)—8. 162—See PENAL CODE, s. 2U. 2G 

M. L J. 132 = 6 Ind, Cas. 903 = 11 Cc. L.J.286* 

8 M.L.T. 87. 

« 

(1418)—S 162—See POLICE INVESTIGA* 
TION, Rat. Uo. Cr. C. 48B = Cr. Rg. 87 of 1889. 

(1419)—S. 162—See POLICE OFFICER, 1& 
P,R. 1886, Cr., 5 P.R. 1891, Cr. 

(1420)-6. 162—See Nos. 1328, 1342. 1363, 
and 1384 to 1392, sufra. 
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(1431)—Ss. 1G3 and 164—ini/iori/j/ of police 
o^cer to have toi(ncss’s statement recorded by 
not competent to deal with the case 

_A police offioar has no authority to place a 

witness before a Local Magistrate not com¬ 
petent to deal with the case and to get the 
statemont recorded under s. 164. Snob courso 
will defeat the object of s. 162. which declares 
that a police officer shall not record any state¬ 
ment made to bun by a person under examina¬ 
tion. Where the police officer has reasons to 
believe that the witness is likely to be gamed 
over by the accused, the proper course is to sand 
the accused and the witness to the Magistrate 
having iurisdiotion without delay, EMPF.ROR 
V NURI SHEIKH. 29 C. 483 = 6 C.W.N. 596, 
[R., 7 C.L.J. 246 = 7 Cr. L.J. 315.] 

(1422)—Ss. 162. \Bi^Slctements recorded by 
Magistrate—Bight of accused person to have 
copies of such statements—Evidence Act, ss. 74. 
'76 —Before the commencement of the prelimi¬ 
nary inquiry against an accused person under 
remand, he is not entitled, either under tho 
general principles of tho common law or under 
the Code, to copies of statements of various 
porHons recorded by a Magistrate, under se. 162 
and 161 of the Code. The question, whether 
he is entitled to such copies, cannot be deter¬ 
mined with rofetODce to tho question, whether 
the statements are public documents within 
the definition of s. 74 of the Evidence Act. 
because s. 76 only provides the means of proof 
of public documents which any person has tho 
•right to inspect ; and whether any person has a 
right to inspect any partiouUr public document 
is a question not dealt with by the bvideoce 
Aot and altogether outside its scope. EMPBR^ 
V. MUTHIA SWAMIYAB, 30 M. 486 = 17 M. 
L i. 471-3 M L T. 14 = 8 Cr. L.J. 348. (20 M. 

189, 

(1493)—Ss. L62, 172 —Police diarUsSpecial 
diary—WitnesseSf stattments c/, recorded m 
special diary^Effeci-Produciion of $(a(emtnts 
for cross-examining v)itnesses—Proper procedure 
—Police officery if can be compelled to refresh 
memory from such statements—Use of di(^ies 
•by Court—Rioting^ abetment of—Penal Code 
{Act XLV of I860), 53. 148, lUe—No oral 
statements o( witoesres should be recorded m 
the * special' diary kept by a police officer under 
3 . 172 of tho Code of Criminal Procedure. The 
praotice, in the mofussil, of incorporating such 
statements iu the 'special* diary coodomoed. 
^Wbecher incorporated or not. in the * special ’ 
diary, records of statements of witnesses taken 
fcy the police fall under s. 162, Crim- Pro. 
Code, and are liable to be produced, but only 
under the conditions laid down under that 
•eeotioD, i.e., the accused may, at the time the 
witness appears before the Court, ask the Court 
to refer to them, and the Court may. if it thinks 
•expedient, in the ends of justice, futoieh him 
with copies of suob etatemeuts for the purpose 
of impeaohing the credit o! the witness. Bat 
the police officer, who recorded the statements, 
cannot be cross-examined under e. 146 or 
•s. 161 o! the Eyidence Aot, with regard to such 


Crim. Pro. Code (Act Y of 189 B)—co«iim<€d. 

statomontfl, such cro^sexamiDatioo being 
nllnwable only with regard to the entries pro¬ 
perly recorded iu Iho diary kept under s« 172, 
Crim, Pro. Code, if tl»o police officer refers to 
such entries for the purpose of refreshing bis 
memory. It is doubtful wb<ther a police 
officer can refrenb his memory, to Btateruonts 
reoorded by him under f. 16*2, Ccim. Pro. Code, 
unless the writing is alroady in aud had been 
put to the witness, who is alleged to have made 
the statementH. In this case, Court had 
not been moved, under s. 102, Crim. Pro, 
Code, when the prosecution witnes'^, wbcm it 
was subsequently desired to te^^t by rcfercrue to 
his statements recorded in tho special diary, 
appeared in the box 1 but, after all tho prosecu¬ 
tion witnesses bad been examined, tho defence 
with tho above object, applied to the Court to 
summon the Sub-Iuspector of Police to appear 
with his diary at a witness for tbs defence* 
Held, that Iho application could not be granted 
and was rightly refused. But in such a caw, 
the Court ought to send for and peruse the 
statemonts recorded in the diary. And 
such perusal, it thinks that it would be expedi¬ 
ent in the ends of justice to allow the acousea 
to u«e such statements for the purpose of im¬ 
peaching the credit o! the witness, it would be 
open to the Court to furnish the accused with 
copies of the statements even at such a late 
stage, and to recall the witness, and permit 
further crosF-examination. But nothing hut 
the clearest conviction in ihemind of the Court 
that a miscarriage of justice would otherwise 
result would justify the adoption of such an 
unusual and highly inconvenient step. Quare 
.^Whether there Ce%n be “abetment of a riot. 
DaDAN GAZI V. EMPEBOR, 33 C. 1023*10 
C W.N. 890 = 4 Cr, L.J. 79. (8 C. 154, 8 C. 

739 R) [F., 11 Cr. L.J. 117 = 5 Ind. Cas. 357 
ll3 0 C. 7 ; R.t 35 M. 397 = 1912 M.W.N. 549 
-12M.L.T. l«-l3 Cr. L.J. 352 = 14 Ind. Caa. 
896, 22 M.L.J. 490 = 1912 M.W N. 207 = 14 
lod. Cas. 849 = 11 M.L.T. Sup. 1 = 38 M. 247 = 
13 Cr. L.J, 305, 15 Cr. L.J. 289 = 26 M.L.J* 
182 = 23 Ind. Cas, 497J 


(1424)-Ss. 162, 172 (=Cnw. Pro- Code, 
1882 , ss. 162 and m)-Case-diary, admimbi^ 
liiv of statements tn.—Statements of witnesses 
anpearing in the oase-diary of the police, cannot 
be used as corroborative evidence contrary to 
the provisions of ss. 162 and 172, Crim. Pto. 
Code. If it is intended to make use of the 
statements of witnesses as corroborative evi- 
denoe. the police officer who took them down 
should be called to give evidence of their purport, 
and of the lime when, and the circumstances 
in which, they were made, refreshing bis 
memory from the case-diary if be deeired to do 
so. Empress v. Subhani, 7 C.P.L.RXp. 2Z. 

( 1425 )—Ss. 162, m—Evideneo Act, ss. 187 
and \6l—8tatenunt$ made by a witness to a 
police officer, admission in evidence of—Refresh¬ 
ing of memory by polite officer from statements 
recorded by him—Crim. Pro, Code, a. 1T2.— 
Held, that the express provisions of s. 162 of the 
Code of Criminal Prooaiate override the general 
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provi'ion<5 of h. 157 of the Indiao Evidence Act. 
ndd furMi' f. that the written record of state- 
meuin iii.ido by a witnesetoa police officer 
caunot be used for the purpose of corroborating 
tlu- tesliraony of those witnesses. Nor can the 
police officer be allowed to depose to the state¬ 
ments made to h:m by refreshing his memory 
by reference to the record made by htm of such 
statements, BnULAl SINGH v. Kino-E.mpe- 
BOR. 13 0,C. 7 = 5 Ind. Cas- 357 = 11 Cr.L.J. 
117. (3'2 B. Ill, 9 Bom, L.R. 895. 36 C. 281, 
33 C, 101. i?,) [i?., 11 Cr. L-J. 235 = 6 Ind. 
Cas. 10l=-7 A.L,J. 468, 12 Cr. L J. 60 = 3 Ind. 
Cas, 1181=6 N.L.R. 180.] 

(1426)—Ss. 162. 172—Police diaries, use of, 
as evidence under ss. 162 and 172. —Held, that 
police diaries are to be used not as evidence hut 
“ to aid the Court in an enquiry or a trial.” 
The meauing of this phrase in s. 172, Grim. 
Pro. Code, is that the Court may see from the 
police diaries what is the general trend of evi¬ 
dence to be given and wbat witoesses are im¬ 
portant and wbat not, and whether witnesses 
produced give evidence as to all the facts which 
they formerly professed to know. Held al-»o, 
that it is contrary to the intention of the 
Legislature that conclusions .should be drawn 
from statemeuis recorded in police diaries but 
not recorded in Court. Statements made to 
police officers should not be used as evidence 
except at ibo request of the accused to impeach 
the credit of tbo prn.seciition witnesses- ASCAU 
T. Kino-Emperor. 1 P.W.R. 1914 (N. W F P.). 
Cr. 

(1427)—Ss. 162, 172—Sre POLICE DIARY, 
17 P.R. 1894. Cr. 

(1428) — Ss. 162, 173 — SftJfemsn/s under 
s. 162— Accused whether entitled to copies of such 
statements. —There is no provision similar to 
s. 173 of tbo Crim. Pro, Code, which prohibits 
statements made under s- 162 to be used as 
evideuce; if a witness at the preliminary 
enquiry has made previously a statement under 
8. 162, suob statement may be put in to con¬ 
tradict him, when it will become part of the 
record, and the accused will be entitled to a 
copy after commitment. EMPEROR v. MuTniA 
SWAMIYAK, SOU, 466 = 17 U.L-J. 471 = 3 U.L. 
T. 14 = 6 Cr. L J. 346. 

(1429)-*Ss. 162, 238— Offence of abduction 
from lawful guardianship in order to commit 
murder, whether a minor offence. —Where a 
person was charged with the murder of a child, 
but the evidenoe disolosed that the accused 
abducted the child from lawful guardianship in 
order that it might be murdered, held that the 
accused could not be convicted of the latter 
offence, as be was not charged with that 
offence, and as the offence could not be consi¬ 
dered a minor offence with the meaning of 
8. 238. Crim. Pro. Code. In re SavabI AYEB, 

2 Weir 302. 

(1430)—5s. 162 and S&7—Judgment—Heads 
of charge to jury when to be recorded—Evidence < 


Crim. Pro. Code (Act Y of 1898)—confinued. 

before Police, if admissible as corroboration — 
Evidence Act (I of 1872). s. 151-Misdirection — 
Depositions, if must be read out to jury.—The 
heads of charge to the jury should be written 
out by the Judge as soon as possible after its 
delivery and while the factsare still fresh in bis 
miud. S. 377 of the Code does not make it 
obligatory that tbe charge should he written out 
before delivery. B. 162 of the Code does not 
control B. 157 of the Evidence Act. Oral evi¬ 
dence may be given of the statement made to 
the Police by a witness, in order to corroborate 
him at the trial. It is not incumbent on the 
Judge to read out tbe whole of the depositions 
of witnesses to the jury. FANINDRA NATH 
Banerjee V. Emperor, 36 C. 281= 9 C.L.J, 
199 = 13 C.W.N 197 = 5 M.L.T.97 = 1 Ind. Cas. 
970 = 9 Cr. L J. 452 (2 C.W.N. 702. D.; 32 

B. lll.Diss,; HB H C. 120, 8 C, 154, P ) [F.» 

11 Cr. L.J. 235 = 6 Ind. Cas. 101 = 7 A.L.J. 
468: P . 3GC. 659 = 13 C.W.N. 680 = 10 Cr. L. 
J. 186 = 2 Ind. Cas. 841 ; 36 M. 247 = 22 M.L.J. 
490 = 11 M.L.T. 1. 8up. = 19l2 M.W.N. 207 = 
14 ltd. Cas. 849 = 13 Cr. L-J. 305:35 M. 397 = 

12 M.L.T. 1 = 1912 M.W.N. 549 = 14 led. Cas. 
896=13Cr. L.J. 352.16 Bom. L.R. 603; Cons., 
11 Cr. L J 117 = 5 Ind. Cas. 367 = 13 O-C- 7.] 

(1431)—Ss. 162 and 537—S« EVIDENCE— 
Statements made to police, 9 Bom. L.R. 
366 = 5 Of. L.J. 363. 

-S. 163 ( = 1882. B. 163 : 1872. ss. 120. 184; 

1861, SB. 146, 98). 

(1432) —8. 163—See C 0 NFES. 8 ION—CONFES¬ 
SION TO Magistrates — AD.MissiDiLiTY— 

RECORD OF CONFESSIONS. L.B.R. 1872— 
1892. 289. 

(1433)—S. 163—See CONFESSION—CONFES¬ 
SIONS MADE TO POLICE OFFICERS. S P R. 
1882, Cr. 

(1434)—8.163—See EVIDENCE ACT. 1672, 
ss. 8. 24 to 27, 6 A.L,J. 839, P.B. 

(1435)—S. 163—See No. 1342, supra. 

(1436)—Ss. 163,61 {=Crim. Pro.Code, 1S61. 
S.S. 146, 162)— Bemand of accused for more than 
24 hours, u;/«n allowable. —Circumstances may 
exist in which a special order of tbe nature 
contemplated ins. 152, Crim. Pro- Code, may 
properly be passed. For instance, if, in a case, 
the Police were enquiring into, tbe suspected or 
confessing person bad voluntarily offered to con¬ 
duct the Police to a place where tbe stolen 
property would be found, and such offer could 
not becarried into execution within tbelimited 
period of 24 hours, the power which tbe above- 
mentioned section conlecs on a Mgistiate could 
be lawfully exercised. Bub to return accused 
persons to tbe Police, so that they might be 
forced to give a clue to an offence, is to abuse 
the provisions of s. 152, with a view to tbe 
bteaoh of the injuDotions of s- 146. QUEEN v^ 
BUGONATH PERSHAD, 3 N;V-P. 275- 
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Crim. Pro. Code (Act Y of im)~conlwued. 

-8. 16i ( = 1882. a. 164 ; 1872, a. 422), and 

Explaaatiooi oew. 

See CONFESSION. 

H437)—S- 164 — 0 /re¬ 
corded under the section. Magistrate, when to u - 
—The evidence of witnesses wOo ato sent 
up by the police foe the purpose of having tbeic 
atfttemeuts recorded under s. 164, Crim. 1 ro. 
Code, and who hwe beon presumably in police 
custody until their production before the Magis¬ 
trate, should not be recorded by such Magistrate, 
unless be has some assurance that their attood- 
ance and statements wore voluntary. KING- 
Empeborv, Bhut Nath ghosb. 7 C.w.n. 
345 (4 C.W.N. 49. 4C VV,N. 129 = 27 C. 3. 

( 143 g)_s. 164—wider, odmissi- 

Wlifw 0 /-—The dead body of a boy was found 
buried oeneath a wall of the accused. One of 
the persons; suspected of murder absoonded. 
The accused was examined as a witness under 
s 164 and deposed that the absconder bad 
committed the crime. The accused and the 
absconder were subsequently tried, and the 
fotmot withdrew her statement, saying that 
she was coerced into making it. HcW. tbat 
her atatomeot waa not sdanssiblo lo evidence 
against the other accused, nov did that state- 
meat amount to a con(es?ioo o( her own guilt, 

BBi Bam and Choti v. kmpebor. 2 a.l.j. 
100»2 Cr. hJ. 99. 


161— of MarjisiraU to observt 
provisions of secuon.—Under s. 164, a 
Magistrate is bound to make a memorandum 
at the foot of the confossion to the following 
efiect;-“ I believe that this confession was 
voluntarily made- It was taken In my P^^* 
senoe and hearing and was read over to the 
person making it and admitted by him to be 
oorreoti and it contains a full and true account 
of the abatement made by him, and that 
ebouid he signed by the Magtetrate. 
Magis(.rate must, if such coofassions are 
received, observe the provisions of the Code. 
It would not be fair to the prUoners to receive 
a ooufession, unless the Magistrate or the Court 
is perfectly aaaured that it was voluntarily 
made. In re KOTTUBADI Nabasinoa, 2 
Weir 140- 

(1440)—S. 164 («Critn. Pro. Code. 1873, 
8. 122)—Procedure fo be followed by Magistrate 
under, —The proper course for a Magistrate to 
pursue when an accused person is browbt 
under the above seotion of the Code before him 
iR to ask him, if be wiRbes to make any state¬ 
ment 01 confession. II ho says he does not, 
the Magistrate should not proceed to interrogate 
him. If be does, the Magistrate should write 
down the statement or confession (ae the case 
may be) and aek the accused such questions at 
may be necessary to show clearly or asoertoiu 
clearly what bis meaning is. The examina¬ 
tion of the accused must not be made with a 
view to eliciting, by oonstant questions, the 
troth out of his mouth, as though be were a 
witness, BUPBB8S v. BAJI, 5 O.P.L.B. Cr.lS. 


Crim. Pro. Code (Act V of l 898 )-con(ini(e<i. 

(1441)—S. 1G4—Slalemenf of an accused 
other than a conlession, record of-—It i 3 noiihec 
expressed nor implied in the sootion that the 
statement of an accused person cannot d 0 _ re- 
oarded. unless it is a confession. The disiinc- 
tion made in the section is botwocn statements 
that are confosions and siatemonls that ate 
not, and not holweoD (ho poisons by whom 
statements of either cbaMctor arc roadr. the 
objfct being to prescribe differ.-'nl rnodea of 
recording. It is discrftional with a 
to act under s. 1G4 and prepare a record. L/ALU 
V. EmI’RBSS, 2 P.R. 1893, Cc. 

(1442)—S. 1R4—Fflisc evidence-Penal Code, 
s. 193 —Proseewfion in allernalive in respect of 
f^tatements made under s, 164 of the 
Pro. Code, and subsequently as a 
Court.—A complaint was roado to the ponce 
chaiging T. S. and a third person with having 
committed an oSence under s. 420 ot tno 
Indian Penal Code. Duving the investigation. 
T was examined on oath by a Magi.-tiate unaer 
the provisions of s. 164 of tbe Code of Crimina 
Procedure. As the result of tbe police luvestiga- 
tiOD, S was placed on bis (rml. and T appeared 
as a proseciuion witness and made a siatemeu 
which appeared to the Court lo bo contradictory 
to bis statement previously made under s- lh4. 
Held that there was no lagal objection, it tne 
two i>ialfmei.i.a were in laot contradictory, to 
the prncecutioD nf T on a cbaiga in the alter¬ 
native under 3 . 193 of tbe Indian Penal Code. 
EMl'EROR V. T.vSADDUK HUSAIN, A M.M. 
1908. 7S = 7 Cr. L.J. 302. 


(14431—S. 1C4 (*Cnjn. Pro. Code. 1S72. 
s. 122 )-According 0 /con/«ssion by Magistrate. 
— A Magistrate is not debarred from recording 
tbe confession of an accused petao-i under s. U .2 
of tboCrim. Pro. Code, by the circumstance that 
it may afterwards be that Migistrato s duty to 
bold a ptelimmary inquiry under Chap. XV ot 
tbe Code. THANA M.aOISTRATE'S letter, 
No. 767. Rat. Ud. Cr. C. 121. 

(1444)—S. 164 —Con/e-«ion—Core «ecesJary 
in recording confessions—Questions as to ill treat- 
mtnl—MagislraU’s satisfaction as to voluntari¬ 
ness of confession-Statemenls in confession in- 
consitenl with medical euidence.—Great care and 
circumspection arc necessary in recording a con- 
feesioo under e. 164. Crim. Pro. Code. It is 
neceiisary to record the questioos put to the 
accused io ascartaio whether the confession was 
voluntary, to tell him that after bia confossion 
be will not have to go back to Police custody, to 
warn him of the consequence which will ensue 
if be falsely implicates himself in the hope of 
release and to ask him whether tho Pol ice or any 
other person has subjected him to any nl- 
treatment. No hard and fast rule can ot 0ho“ J 
be laid down as to the procedure which should 
be adopted when an accused person is placed 
before a Magistrate for the recording of a con¬ 
fession under s. 164, Grim. Pro. Code, but it is 
not snflioieot to put one comprehensive question 
as to the nature of the oonfession ot to make a 
note at the commencement of the record of the 
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Crim, Pro. Code /Act V of 1898)—con/ina?d. 

confi‘<-ion tb\t the accused has been warned nob 
to -Mtifcss through any fear or inducemant and 
th !'■ tho Police of the thinn have been removed 
fr. Ill 'he Court room. A Magistrate ought, by 
pmciitg questions which occur to him. to make 
hmiself conscientiously satisBcd that the man 
i- a free agent and the confession is voluntary and 
has 15)1, be-n procured by throats or induce- 
ments. Where in a murder ease this wa.s not 
done by she Magistrate recording confessions 
and they were retracted on trial and the state¬ 
ments in the confessions as to the mauntr in 
which tho murder was committed were incon¬ 
sistent with meiioal ovidanco, the accused were 
acquitted. Kandh\Iv. EMPBROR, 15 Cr. L.J. 
633=^25 [ad, Caa. 833 

(1415)—S. 164 ( = CrjHi. Pro. Code. 187-2, 
~Co«^^ssio«s made before a Court out¬ 
side British Indi'i—Admissibility. coofession 
made before a Court outside Briti.»h India, even 
if it is certiBed in accordance with s. 122 of the 
Code, cannot be used as evidence, unless it is 
sworn to like confesainns made to private 
individuals, hi re CllINNA VENKtDU. 2 Weir 

(1446)—S. 164—Confession of accused —dc- 
cusedable to write^lVhen Ihuntb im/iresstoq is a 
signiUre—Act X of 1897 [General Clauses), s. 3, 
cl. 52.—Under s. 3. cl. 62 of the General Clauses 
Act, a mark is to be considered a signature only 
in tho case of a porsou unable to write his name. 
Tbe oonfessioTi of >iD accused per 90 D» who is able 
to write* not signed by him, but bavioga thumb 
mark, is not a valid confession under s. 16i, as 
the thumb mark, in such a case, does not 
amount to a sigoaturo. SADananda PAL v. 
Emperor, 32 c. 5S0=2 Cc, L.J 405. 

(1447)—S. -^Confession made after iwt- 
proper qu^stioas MagistratSs—Vfhere Magis¬ 
trate asked a person who was charged with an 
oSence “what oQeace are you going to ooofess/' 
instead of ascortainiDg whether the aocused 
wished to say anything at all, held, that the 
Magistrate bad not acted properly, In re 
CHOLAKEL KOYA, 2 Veir S07. 

(1448)—S. 164 i^Crim, Pro. Code, 1883, 

5. \&i)^Qfmiions tending to incriminate—Con* 
/essions—Duty of Certain questions 

put to the accused pernoos by the Magistrate, 
e.g., you had better relate what you koow 
about the fact/’ were held to be improper, on the 
ground that they tended to inorimiuate the 
accused. A Magistrate ebould ascercaio whether 
a confessional statement is made voluntarily, at 
tbe beginning of tbe statement, and not at the 
end. In re Rayappan, 2 Weir 136, 

(1449)—S. 164 (»Crm. Pro. Code, 1882, 
s. 16i}—Confession—Improper inducement by 
a Magistrate--Impioper questions.—Vfhoto a 
Magistrate questioned an accused person 
thus:—'It appears that you have committed 
murder and absconded by escaping from 
custody : you have cow oome ; what have you 
to say ? ’’ held, that tbe question was extremely 
improper, ‘and the statement made by tbe 
aconsed thereupon was held to be inadmissible 


Crim, Pro. Code (4ct Y of 1898)-con«nusd. 

on the ground th^t such a statemeot could not 
be treated as voluntarily made. In re PISARI 

Turaka Madar Sahib, 2 Weir 137 = 2 Welp 
582. 

(1450)—S. 164 {^Crim. Pro. Code, 1882, 
s. ICA) —Confession — Improper inducement bu a 
—Where after the prisoner had made 
a long confessiooal statement, he was told by 
the Magistrate that if he stated all that he 
knew, bo would then be examined as an appro¬ 
ver and a witness, held, that tbe conduct of the 
Magistrate was highly improper. In re KOSA 
Govimdan, 2 Weir 137. 

(1451)—S. 16i—Oral confession to Magistrate 
—Nc provision for admission in evidence of cort- 
fession not recorded in compliance with 
There is no provision for the admissioo in 
evidence of a confession made to a Magistrate, 
unless it is recorded in the manner prescribsd 
by law : and even if such confession may, 
under special circumstances, be proved other¬ 
wise, where the confession of the accused is 
sbowD to have been made under ioducement, 
such fact deprives tbe evidence of its value. A 
conviction based on such evidence would be 
reversed. NqA MYAT Kyan v, QOEEN- 
EUPRESS, U.B.R. 1897—1901, Yol. I* 41. 

(1452) -S. 164— Recording statement of ac¬ 
cused before evidence for prosecution is taken.— 
Tbe above section does not empower the Judge 
to record tbe statement of tbe accused before 
any evidenos for the prosecution is taken down, 
aud oriminal proceedings should not be com- 
menced by subjecting the accused, who bas not 
offered to make a confession* to a searching 
cross-examination. Chedan v. Ki^IG-Em- 
PERORt 7 0 C. 191, 

(1453)—S, IBiStatement of witness taken 
behind the back of the accused, admissibility of. 
—Where the statements of certain prosecution 
witnesses were takan by a Tabsildar-Magistrate 
under s. 164 of the Code of Criminal Procedure 
behind tbe back of the accused and in respect 
of wbiob tbe accused bad no opportunity of 
cross-examining, held, that they could not be 
used as evidence against the prisoner. They 
were admissible only for tbe purpose of oou- 
tradioting tbe statements made by tbe witnesses 
in Court and were not admissible for any other 
purpose. PUTTO v. KING-EMPEROB, 17 O C. 
363, 

(1454)—S* 164—Ca.^e triable by Court of 
Session—Third-class Magistrate recording state* 
ment under s. 164— Contradictory statement 
before a gunlified Magistrate in ike preliminary 
enquiry—False evidence—Alternative charge— 
Penal Code, ss* 191, 193.—A third-class Magis* 
trate, not being empowered to commit for trial* 
oannot deal judicially with any stage of the 
proceedings in a case exclusively triable by a 
Court of Sessions. Where tbe Magistrate 
records a statement under e. 164 of the Crim. 
Pro. Code in a case triable exclusively by a 
Court of Sessions, tbe statement is not evidence 
in a stage of judicial proceeding within tbe 
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me^oing of Be. 19L aod 19B, Peoal Code. A 
statcmeut so ic&de and contradicted afterwards, 
before tbo Magietcato having jurisdiotion and 
exeroisiog it in the preliminary enquiry, will 
not famish a basis for an alternative obargo of 
giving (also evidence in a judicial proceeding. 
EMPEROR V, SHETTBPA SATAPA MUDENA- 
VAB, 14 Bom L.R. 753=:: 18 ind. Caa. 517^13 
Cr. LJ. 709»1 Bom. Cr. Caa. 167. (IB. 
702. F.) 

(1465)--S. 161—See ACT X OF 1873, 2 P.R. 
1893, Cr, 

{U56j-S. 164—See ACT X OP 1873. ss. 4. 
5,14, 16 M. 421 = 1 Weir 175=2 Weir 142=1 
Weir 322. 

(14E7)—S. 161-Sec ACT X OF 1873. s. 5, 
10 C.P.L.R. Cr. 16. 

(1468)-S. 164—See APPROVER, 12 0,C.418. 

(1459)-B. 164—See CHARGE TO JURY — 
Misdirection. 7 C.L.J. 246 = 7 Cr. L J. 315. 

(1460) --S. 164—Sec FALSE EVIDENCE, A. 
•W.N. 1899, 39. 

(1461)—8. 164—See Nos. 1330, 1342, 1421, 
1422, supTii and 8026, 4694. infra. 

(1462)—Ss. 164. lOZ—Confessions 
trate taking part in Police investigation—Duty 
to record confessions —Panebnama-Lief pre¬ 
pared under s. 103— Evidence—Relevancy.~ 
Under the Code of Criminal Procedure, it is 
Che duty of the Magiatrate, who directs a Police 
investigation or who holds a preliminary 
eoquiry, to record statements under s. 1G4. 
It 10 bis duty to see that the accused confessed 
voluntarily and to record thecoofesaioos truly. 
Tbs fact that the Mrgistrate took part in the 
Police investigation does not disqualify him for 
performing these duties* But the Magistrate's 
personal relations with the investigating Police 
ebould not be such that the accused, who had 
been forced to make a false confession by the 
Police, would think it of no avail to tell the truth 
to the Magistrate. The panchnamaeo far as it 
iea list of property found and places searched 
under a. 103, Grim. Pro. Code, should bo proved 
and eetablisbed as relevant evidence of these 
matters. Imperator ▼. Maisri, 8 S.L.R 81 
= 12 Ind. Gas. 209 = 12 Cr. I.J. 489. (4 8.L. 
R. 38, R., and ExpL) 

(1463)—Ss. 164, 167, 533 — Con/mion— 
Certificate of voluntariness omitted — Defect 
cured hy evidence of Magislrait — Detention of 
accused during invesiigatim—Nearest Magistrate 
to order detention. —Where a Magistrate load* 
vertently omits to certify the voluntariness of a 
eonleseion recorded by him under s. 164, Grim. 
Pro. Code, the defect may be cured by the evi¬ 
dence of the Magistrate. If detention of an 
accused person is necessary during inveetigatioo, 
be ebould be taken to the nearest Magistrate, 
who, whether be has or has not jurisdiction to 
iry the case, can authorise detention of the 
accused in such custody as be thinks fit. BAM- 
8ANEHI V. Empebob, 9 lod, Oai. 148=12 Cr. 
L.J. 18. 


Grim. Pro. Code (Act V of 1898) —continued. 

(1464)-1R4. 19: (c), 202 — A/agisfratfl 
esveeeding jurisdiclion in recording stolements on 
oaih—Diponent orcitfyivg Ike posilim of an 
accused — Conttndictr.rj/ stafonenl— Sanction to 
prosecute forpvrjunf — Jjrgnlitii -— Where certain 
statements were wrongly recorded <5n oath under 
s. 164. Crim. Pro. Code, :md the statementg 
were made as to a matter in which the depon¬ 
ents occupied tbo p?>«ition of accu‘^ed persons, 
held that such irregular proceeditjgs should uot 
form the basis of a pro.‘?ecatiou fer filso evidence 
by roflsoo of such stalements. lMI*KUATOR v. 
SHOUKAT^^^L. 7 S L.R. 73*21 Ind. Gas 412 
= 14 Cr. L.J. 600. 

(1465)—Ss. 164. 193 and 537-See CON¬ 
FESSION—RETRACTED CONFESSIONS. L.B.R* 

1893—1900. 8. 

(1466)—164, 202 and ZC 4 ^Enquiry under 
202—Statement of the person complained 
against—Admissibility—^hexe during an en¬ 
quiry under $• 202 o( the Code, the Mrigiscrate 
recorded astvtemont made by a person against 
whom the complaint was filed, held that the 
statement cannot be regarded as having been 
recorded under s. 164 or s- 364 of the Cede. It 
was a statement made during an enquiry under 
s. 20 of the Code when the person was not in 
the position of an accused person and as suoh 
cannot be admitted io evidence against the 
accused. 8 at N.aRainTewari v. Emperob, 
32 C. 1083 = 10 C.W.N. 31=3 Cr.L J. 138. 

(1467)—Ss. 164 and 2^S—Recording state- 
menl of witnesses vnth a vwo to fix thevi to such 
statements ^Subsequent withdrawal—EfTect,— 

B. 164 does not enable a Police officer, who has 

obtained a statement incriminating the accused 
made by some person, to send such person to a 
Magistrate, practically under custody, to have 
him examined and bis statements recorded 
before the judicial enquiry or triil for fixing 
him down to that statements in tbo subsequent 
judicial proceeding ; and the law does not require 
that, in the case of a witness so examined, tnora 
should be a certificate after proper enquiry that 
it has been voluntarily made. The statemeat 
so obuined raises a suspicion that it has not 
been voluntarily mide. If such statement is 
retracted at the Sesnions trial the Sessions Judge 
is not justified in admitting eucb evidence, 
under s- 288, without making some enquiry into 
the truth of tbo reasons alleged (or retracting 
from the statement, QUEEN EMPRESS v. 
JaDDB das. 27 C. 295 = 4 C.W N. 129. [P., 7 

C. W.N. 345.3 

{1469)—Ss. 164. 2S9, 342, 364, 367 and 533 
^Plea, withdrawal of—Entry of plea—Judg¬ 
ment in Sessions ease — Charge to assessors, in- 
eorporalion in judgment—Legality—Confession 
of accused—Recording of confession—Narrative 
form—Language of record—f^hen to be signed 
by accused—Police officer—Illegality—Irregu¬ 
larity—Examination of accused, in Court of 
Session, not impirative> — A Sessions Judge 
should not incorporate io, and treat as part of, 
bis judgment, bis summing up of the case to 
the assessors; but if be does so, it is not an 
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Crim. Pro. Code (Act V of 1898)^con^tt2u^^» 

illcRfilify. It is v>ot absolutely cecessary for a 
Magistrate recording the confession of an 
accU'-cd pc^^cn to put down all the questions 
put by him to ibe accused, if such questions 
Wire merely formal. The coofessioo is not 
rendered mndmissibie, if tbe accused has not 
been prejudiced, merely becau^'o it is taken 
down in narrative form. The irregularity, if 
any, is cured by the examination of ibc ^lagis* 
traie, under s, 533, Crim. Pro. Code. It is not 
necessary for tbe Magistrate io warn ibe 
accused that he was speaking to a Magistrate if 
from tbe circumstances of tbcca.'O. tbe accused 
must have known that he was speaking before 
one. 8. 161, Crim. Pro. Cede, ibs^oluiely probi* 
bits tbo employment of a Police ofticer to take 
down tbe confession of an accused person, A 
Police oiricor cannot be employed even as 
a senbe to lake down such a confession. The 
statement of tbe Magistrate in bis eiami* 
nation under s. 533 must be taken as conclusive 
that it was impracticable to record it in the 
language iu which it was made. It is not 
absolutely illegal to take tbe signature of tbe 
accused to bis coDfe:33ioo inwiediaulu after it 
is recorded. It is not obligatory for the 
Sessions Judge to examine tbe accused under 
s. 342tCrim. Pro. Codi?, more specially where 
the accused has rtoc cnallenged tbe evidence. 
8. 289 of tbe Code makes such examination 
optional with tbo Judge, not imperative. If, 
in an oxamioitioo of the aceusei by the 
Magistrate, some of tbe questions put are 
ooiisidcrcd inquisitorial or in the nature of a 
cross'cxamioaiion, that does not make tbe 
whole siatemeut inadmissible. Smb/e, where 
a plea of **guilty'’ is not accepted, a plea of 
^^not guilty*' ought to be entered before tbe 
trial is proceeded with. KHUDIRAM BOSE v, 
Emperou, 9 C.L J. 83. (2 C-W.N. 702, 8 O.W. 
N, 22, a; 14 C. 539, F.) 

(1469)—6s. 164, 342 —of Mogistrafe to 
examine lh$ accused dtirtng a Police invesli^ 
i/afion.—Under s 164, in tbe coarse of a Police 
investgation, tbe Magistrate is entitled to 
record any voluntary statement made by tbe 
accused person, but he is not entitled toexamiDe 
tbe accused person in respect of the facts of the 
ease. GYA BINGH v. MOHAUED SOLIMAN, 5 
C,W.N. 864. 

(1470)—Ss, 164, 342, 364 and 53^—Evidence 
Act, s. 80—Sfafonent of (he acevsea recordedin 
English and not in Verfiacular^Admissib^lity 
in evidence of such sfifewunfs.—The Sessions 
Judge, wbo tried a dacoity case, admitted in 
evidence statements in tbe nature of confes¬ 
sions recorded in English by a Joint Magistrate 
under tbe provisions of s. 164, Crim.Pro. Code. 
There was no evidence that it was not practi¬ 
cable to record them in the language in wbiob 
they were made, and the Joint Magistrate was 
not examined as a witoess, nor was evidence 
taken that the acou^eo duly made tbe state* 
znente so recorded —:Jeld that, as it could not 
be presumed without some evidence that the 
elatements had to be recorded in English as 
they could not be recorded in the language in 


Crim. Pro. Code (Act Y of 1898)—continued. 

which they were made, there was no justifica¬ 
tion for their being recorded in English, and no* 
presumption under s. 80 of the Evidence Act 
could be made in respect of tbe record made in 
English ; and. as no evidence was taken to prove 
that tho accused bad actually made those state¬ 
ments. the Sessions Judge was wrong in 
admitting such a record of tbe statements 
against the accused. B.\WA v. KlNG-EMPEROR, 
10 O.C. 112 = 6 CrX.J. S4. 

(1471)—Ss. 164 and 350—Con/e5sicn made 
on inducement—Evidence Act, s. 24—Coinmit- 
nient bp Magistrate on evidence partly taken by 
him and partly by another who had not ceased 
to exercise jurisdiction, irregularity o/.—Under 
s, 164« Crim. Pro Code, and s. 24, Evidence 
Act, a oonfestiion made under an inducemeot 
to confess is not a voluntary coofessioor and, 
as sueb. ina Imissible in evidence. A commit¬ 
ment by a Magistrate on evidence partly taken 
by him and partly by another, wbo bad not 
ceased to exercise jurisdiction, is irregular and 
s. •'^50, Crim, Pro. Oode, is not applic^ible to 
such a case. Witnesses for the prosecution 
examined by tbe committing Magistrate must 
be tendered for cross-examination at tbe trial 
if their attendance can be procured. QlTEBM 
EMPRESS V. NGa SHWE The, L.B R. 1893- 
1900, S2. 

(1472)—Ss. 164, 363, 342, 346 {^Crim. Pro. 
Oode, 1872, $s. 123, 341, 345)—Scope.—d. 122 
contemplates two distinct case^i ; one is that of 
tbe person ooming forward to state wbat be 
knows ; tbe other is that of a porsou accused by 
a Police officer of an oSence, wbo comes forward 
to confess bis guilt. With regard to tbe foemer^ 
the section provides that tho statement made 
by him shall be recorded in the maouer pre¬ 
scribed for recordiug evidence, that is to say» 
under s. 341, Crim. Pro. Oode; whereas, in 
tbe case of an accused porsob confessing to ao 
oSence of which be is accused, the Codo, by 
s. 345t enacts that neither oath nor affirmation 
shall be administered to him. EMPRESS v* 
Malka. 2B. 643, tF.,2C.W.N, 702; i?..16 td. 
421, 11 Born. L.B. 753 = 13 Ct.L.J. 709 = 16 
Ind. Cas. 617.] 

(1473)—Ss. 164 and 364 ( = Crim. Pro. Code. 
1882, 164, 364)-»i?ecordtnf7 o/^ confessions in 

narrative form— ddmtssi&ififj/. — Where tbe 
confession of a prisoner was taken dowo in a 
narrative form by tbe Magistrate, instead of 
every question pot to and answer giveo by biiQ 
being recorded in full, in accordance with law, 
and where the Magistrate omitted to say whe¬ 
ther be believed tbe confession to have been 
voluntary, the Court of Sessions was directed to 
examine the Magistrate as a witness, as to 
whether be believed the confession to have been 
voluntary. QUBBN-EMPRESS V. KARIM, 8.G* 

103, Oudh. 

(1474)—Ss, 164 and 3Qi—Confession not re* 
corded according to—Conviction — Legality 
Where tbe accused pleads not guilty, a oonvio* 
lion oannot be based on a oonfessioo which u 
not recorded in tbe maonec'prescribed in sa. 164 
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and 364 of the Grim. Pro. Code. NOA SAN YA 
V. Emperor, 11 Cr. L.J. 41 = 4 iQd.Cae. 759 = 
U.B.R. 1909, Yol. I. Evidence 3. 

(1475)—Ss. 164, 361. iZS—Oonfession—Re- 
«ord o^—CoDfessioQS made in simple narrative 
form without showing questions and answers 
may bo allowed in evidence, where it appe^its 
that the accused bad not been prejudiced by 
the failure to comply strictly with the law. 
But, under certain oircumstanoes, such irregu¬ 
larity might be very prejudicial to the accused 
affected by it, and the Magistrate, who commit¬ 
ted it, would incur grave responsibility. It 
would be possible, for instance, that the whole 
story in a cmfessioo might be constructed by 
putting questions to tho accused, which would 
suggest every circumstance and particulars 
entered in the statement, and, in a such acase. 
the omission of the questions from the record 
would have the false and misleading effect of 
making the confession appear as a spontaneous 
and genuine effusion from the accused's own 
lips. NoA eo SIN v. Queen-Empress. U.b. 

R. 1897-1901, Yol. I. 47. 

(U76)-Ss. 164, 364, 533 ( = Cri»i. Pro. 
Code, 1832, JS. 164. 364, 533).-The error com¬ 
mitted by a Magistrate recording a confessiou 
under s. 164, Grim Pro. Code, in English, 
instead of in the language of the accused, 
although it was not impcActicable to record it io 
that language, was bold to be curable by s. 533, 
which is wido enough to oovot a failure to 
comply with the provision of s. 364 regataing 
the language in which ihe accusod’s siatomenl 
should be recorded. BlNDA v QUEEN-KU- 
PRESS, S.C. 277. Oudh. lA.SV.N. 139-2. 60. F.) 

(1477)—Ss. 164, 364. 533 ( = Grim. Pro. Code. . 
1882, S3. 164, 364 and Defect in ctrlificale 

to be apfendcd lo examination of accused, how 
cut o6ie.—A defect in the certificate to oe append¬ 
ed to tho examination of au accused person by 
a Magistrate cannot be rectified by examining 
a witness to prove that tho confes.sion was in the 
handwriting of tho Magistrate. S. 533, Grim. 
Pro. Code, provides, that, in such a case, evi¬ 
dence shall be taken that the accused person 
“duly made the etstement recorded, ” and the 
proper course is to examine either the Magistrate 
bimeolf or some other person who was present 
whon the statement was recorded, EMPRESS 
V, MuSSamuat JUGBI, 8 C.P L R. Cr. 6. 

(1478)—Ss. 164, 364 ani 533 — Confession 
tnadmissibfe ouiin^ (o incurable defects. — A 
Magistrate, who recorded a confession under 
B. 164, Grim. Pro. Code, did not question tho 
Moused uuder s- 164 (8) as to whether be was 
ooofossing voluntarily. The oonfeseioo was 
subsequently recraoted. Held, that the con* 
lession was inadmissible in evidence and that 
the defect could not, under s. 533. be cured by 
the evidence of the Magistrate that the oon- 
lession was voluntarily made. Ma ON NTUN 
T. KINQ-EUPEBOR. 1 U.B.R. 1902-1903, Crim. 
Pro. Code, 13. (10 B. B.H.O. 175,17 C. 862. 
31 B. 496. 23 B. 331. 36 B. 643, 9 O.W.N. 702: 
a., U.B.R. 1897—1901, 247, F.) 


Crira. Pro. Code (Act Y of 1898)—coufinHed. 

(1479)—3s- 164. 364, 533-Sce CONFESSIONS 
—Confessions to Maoistratbs— admissi¬ 
bility—Record OF Confessions, a.W.N. 
1983. 336; 21 i’.K. 1891. Cr., 9 M. 224 = 2 Weir 
125, 5 C-L R. 203. 13 C- 519, 17 C. 832, 15 
0.595, 7 P.R. 1999. Cr.. 20 P.R. 1831. Cr., 3 
A. 338. 4 C. 696 = 4 C.L.H, 137. 2 P.R. 1909 = 

7 P.W.R. 1909 = 1 Ind C.is- 114. 3 C.W.N. 387, 

5 C. 969 = 6 C.L.R- 353. 

{1480)-S-«. 164. 364, 533 -Sec CONFESSION 
—Retracted Confessions 2i ii. -195, L.B, 
R. 1893—1900. 70. 

(U81)-83, 164, 361, 538 (D-.Sci’ CONFES¬ 
SION — CONFESSIONS TO MAGISTRATES— 
ADMISSIBILITY—Record of confessions, 
10 B.H.C- 166. 

(1402)-Ss. 164 a«d 533 (^Cnm, Pro. Code. 
1892. ss. 164. 533i—Omission to record memo- 
randum lo a confession—Adimssibihly of Ike 
conlession tn evidence. —The fftilurc ol a Jlagis- 
trate to make a mtrcocaodum at the fool of a 
confession as required by s 164 would not make 
the confession inadmissible in evidence m ino 
Sessions Court. The Sessions Judge should 
proceed uuder 9, 533, Ciim. Pro.Codc, ‘ to take 
evidence that the aooused duly made the state¬ 
ment recorded, ” and he should then admit 
the statement, “if the error of the Magistrate 
had not injured tbe accused as to bis defence 
on tho merits" Where a Magistrate recorded 
a confessional statement by au accused person, 
but did not make a memorandum as required 
by s. 164. and did not file the confession as a 
part of the record, on tbe ground (1) that the 
accused bad been in the police lock-up f^ot 6 
days before be was produced before him and J) 
that there was a proposal on tbe part of the 
police to treat the accused as an approver but 
there was no evidence that the proposal was 
oommunioated to the accused, held, that the 
grounds mentioned were not valid grounds and 
that tbe Judge, who tried the Sessions ca«e, 

' ought to have proceeded, io the absence of the 
I memorandum, under s. 533, to take evidence 
whether tbe confession was duly made. But 
as tho Judge bad not done any such thing and 
Ihe evidence as to the ciroumetancee under 
which the confession was made was left uncer¬ 
tain, tbe High Court refrained from expressing 
an opinion on the admissibility of tho oonfea- 
eiOD. QDEBN-EMPRESS V. ANOA VaLAYAN, 
23 M. 15 = 2 Weir 703 = 2 Weir 333. 

(1483)—Ss. 164, 633—Penai Code, s. 302— 
Murder.—Tbe provisions of e. 533, Crim- Pro. 
Code, tender it ueoessa'y on a Court to take 
evidenoe that an accULcd person has duly made 
a statement recorded under s. 164 , when the 
provisions of that section (s. 164) have not been 
complied with by tbe Magistrate, although tbe 
accused may admit making tbe statement. 

NOA NYi V. Queen Empress, U.B.R. 1892- 
1896, Yol. 1, 205. 

(14841—88. 164, 633-S« CONFESSION- 
CONFESSIONS TO Magistrates—Admissi¬ 
bility—RECORD OF Confessions, 4 Bom. 
L.B. 785, 2 L.B.R. 317. 


I 
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S. 101 (3)—Concession— Record of 
cnuli'^^Kiii —“i?eL*o>'rfs,‘* yntaning o/,—The word, 
*r(.c ri/ Ml s. IG4. cl. (3) of the Code, mu9t 
inly mefin '‘raakiog a part of judicial 
idoc nj*‘ iiid noc merely writiug out. EmPEROR 
V. KamaU OhuLaM MAHAMADt 8 Bom L R. 
950 = 5 Cr.L.J, 4. 

(14S6)—S. 164 (3)— Duty of Maghirale before 
recoraxng confession. —It i9 the imperative duty 
of a Magistrate, before recording a confes^ioo, 
to carefully examioo the accused perdoo and, 
to the best of bis abiluy, ascertain that be is 
not wishing to speak owing to inducement, 
threat or promise, but that his confession is 
purely voluntary. Tbo omission of the Magis* 
trate to question the accused, before recording 
the confession, is a fatal defect rendoring the 
confession inadmissible. SHWE SIN v. KING- 
Emperou, 3 L.B.R. 213»4 Cr.L.J. 385. (3 L. 
B.R. 173, Cited.) 

-S. j6S (-1882, 6.165 ; 1872, 8, 379; 1861, 

e. 142). 

(1487)—S. 165 —See PENAL CODE, bs. 224, 
225, 332, 353, 114 P.L.R. Iy03. 

(1488)—S. 165—See PUBLIC SERVANT, A. 
W.N. 1892,1. 

(1489)-8. 165—See Search, 17 M.LJ. 323 
«GCr.LJ. 105. 

(1490) —S. 165—See WITNESS—EXAMINA¬ 
TION OP WITNESSES^ 24 C. 288. 

(1491)—S. 165—See Nos. 26,327. 842, 449, 
451, 462, 462,1342. 1350, supra and 3821, infra. 

(1492)—Ss, 165, 102—See UNLAWFUL AS¬ 
SEMBLY, 7N.W.P. 209. 

(1493)—Ss. 165, of. 2, 103—*Cond«efina tn 
person^ — Meaning—Place of search — O^er 
conducting searcA remaining outside^Effect — 
Omission to call xnhatitanis of locality as wit¬ 
nesses —E^ecL—Where, during the search of a 
bouBe, the Inspector of Police who conducted 
tbo search remained outside the bouse : Held, 
that the eearoh was notoonduoted in an illegal 
manner. (17 M.L.J. 323, Diss.) 8. 165, Crim. 
Pro. Code, means (bat the officer should be 
present on the spot and exercise a general super- 
yisiQD over the search, in contradistinction to 
the oases where he is unable to go to the spot, 
and deputes a subordinate by a written order to 
•oonduot the search in bis place. That section 
does not laydown (hat an officer in charge of 
the police station or an tovestigating officer 
personally oonducting a search must bimself 
make the search, e.g., ransack the boxes, 
examine tbe roof, dig up the floor, or otherwise 
seek for tbe property. The failure of tbe officer 
oonducting the search to strictly comply with 
tbe provisions ofs. 103, Grim. Pro, Code, 
failure to oall inhabitants of the locality as 
witnesses to tbe search, will not render tbe 
search illegal, when such f.ulure has been 
satisfactorily explained. SRI SRI NaDADURU 
RAJAGUBU SATAGOPALA CBARLUv. SATRU- 
^GHNA BEEABA, 23 H.L.J. 445 = 1912 H,W.N. 
lti = 17 Ind. Cas. 75 = 13 Gr. LJ.763. (21 

No. 83. B.) 


Crim. Pro. Code (Act Y of 1688)— confmued. 

(1494)—S, 165, ^6-s. (3)—Pu6iic servant 
acting without authority^Penal Code, s. 99.— 
If a constable goes for search without any 
written authority, he does not, under a. 165, 
sub-s. (3), lawfully exercise (be power of a 
public servant. To such a case, 8.99. I.P.C., 
coatemplatiog certain acts against which there 
is DO right of private defence, has no apolica- 
tion. IDU MaNDALv. EMPEROR, 6 C.L.J. 755 
= 6 Cr.L.J 439. 

(1495)—S. 165 (3)—Head CoDstabie searching 
under orders of Suo^nspector—AseauK on Bead 
Constable — Applicability of s. 166 (3) — See 
PENAL CODE, s. 363. 8 Ind. Cas. 831 = 9 M.L* 
T. 168=11 Or. L.J. 727, 

(1496)-S. 166—Nos. 327, 484, 1342, 
supra. 

-8. 167 ( = 4882, s. 167 ; 1872, s. 124, parai. 

2, 4, 5; 1661, 8. 132). 

See Remand. 

(1497)—S. 167—Remand of accused to police 
custody, period. —The period for which a Magis¬ 
trate can authorize the detention of the accused 
in police custody is fifteen days on tbe whole. 
In re KRIBHNAJI PanduRANG JOGLEKAR, 23 
B. 32. 

(1498)—S. 167—Scope.—S- 167 applies to 
investigatioDS undor oh. XIV, and gives no 
authority to remand an accused person in 
custody in proceedings under oh. VIII, in order 
to enable the police to trace other persous 
to be proceeded against under that chapter. 
Emperor v. Basya, S Bom. L R. 27. 

(1499)—S. 167—I^rfenfion in police custody. 
—A Magistrate should not sanction (be deten* 
tioQ of an accused person without recordiog 
sufficient reasons as required by law. Tbe fact, 
that tbe accused is wanted by the police for 
individually pointing out tbe places through 
which he passed oo bis way to commit a 
dacoity, or for the purpose of obtaining his 
identification in the village, is not a sufficient 
reason for sanctioning such detention* AMIR 
Khan V. King*EMPBROR, 7 C.W N. 457. 

(1500)—S 167—Sfarrmenf reduced to writing 
by Police during investigation-^Dacoity frtal— 
Identification of stolen property^Lxst of pro- 
perty token by Sub Inspector, admission o/*" 
Aftsdtreefipn to Jury^Re-trial. — lo bis charge 
tbe Jury in a Sessions trial for dacoity, the 
Judge asked the Jurors to attach weight to a 
list of stolen properties dictated to a Police Sub* 
Inspector by ono of tbe prosecution witnesses 
in the course of investigation, and remarked 
that the material objects before tbe Jury were 
identifiable as the property of the witness: 
Held, (1) that tbe document should not have 
been admitted in evidence under s. 167, Crim, 
Pro. Code ; (2) that tbe Judge's reference to it 
ooDstituted such a material misdireotion that a 
re-trial of tbe accused was necessary. YBLLaTA 

Rowther V. Emperor, 18 Cp. L.J. 244=1* 
lod. Cas. 596, 
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(1501)—8. 167—See Evidence Act, i87‘i, 

8. 91, 33 M. 413. 

(1502)—S. 167—See Nos. 757, 1326. i:)42, j 
1463, £»pra. 

(1603)—Ss. 167 ani 3Z1—Remand, limit of 

_ Pardon—Power to withdraw eie>ris» 

a 5 ie—Ei'idenco—SMiemeni of approver when 
pardon is wiihiraion when inadmissible in 
evidence—Apptover to be detaxned in cuslodu 
when not on bail- —S. 167 of tbe Crim. Pro. 
Code prescribes a period of fifceeo d^ys ia all as 
tbe limit, of time for which an accused person 
shall remain in custody before his trial is lor- 
mally begun. When before the trial of the 
case, on the motion of the District Superinten¬ 
dent of Police, the District Magistrate withdrew 
a pardon granted to one of the accused persons, 
after recording a statement by tbe District 
Bupeiintendent of Police, and an admission 
by the accused, which appeared to have been 
made under pressure, that his previous state¬ 
ment was false, fiefd, that tbe action of the 
District magistrate was not illegal, though not 
justified under the circumstances of the case. 
When tbe pardon granted to an accused person 
ie withdrawn before the trial of the oaso, state¬ 
ments made by him as an approver are inad¬ 
missible in evidence at bis trial. Cl. (3) of 
8. 337 of the Grim. Pro. Code requires an ap¬ 
prover, if not on bail, to be detained in custody 
till tbe end of tbe trial. HahQU LALD v. 
EMPEROR OF India, 136 P.L R. 1902 = 24 P. 
R. 1602. Cr. 

(1504)—S. 167 {Z)—Detention of accused by 
police during investigation.—By requiring a 
Magietralc to record his reasons for authorising 
detention in police custody, the lawcontemplalea 
that a Magistrate should consider whether, on 
tbe facts placed before him, there are good 
gronnds for allowing such detention. There 
should be at least sometbiug to satisfy tbe 
Magistrate that tbe presence of tbe person 
arrested, while tbe police investigation was 
being held, would assist in some discovery of 
evidence, and that bis presence was indispens- 
able lor the purpose. In ordering further 
detention in police custody, when there are 
good reasons lor such an order, a Magistrate 
should invariably limit the term as much as 
possible to what may be necessary lor tbe 
object in view. EMPEROR v. KaMPO KOKI, 
llO.W.N. 864 = 6 Cr. L J. 86, 

-S. 168 ( = 1882,1. 168). 

(1605)-S8. 168, 476, 477. 487 {^Crim. Pro. 
Code, 1872, 88. 468,471, 472, 473)-0/^«ncM 
against public justice—Jurisdiction.—S. 473 is 
not intended to include offences, which, under 
the Penal Code, are classed as offences against 
public justice, in contiadistiuotion to oSenccs 
in contempt of the Court’s authority. But a 
Magietrate, before whom an oflence under 
8. 196. I.P.O., has been oommitted, may not, 
under s. 271, himself tty the aconsed person 
for that offence. QUBBN-EupbesS t. KUL- 
TABAM BINQH, 1 A. 129. [Overruled, 1 A. 625 
E. B.) Di8a., I B. 811, 1 B. 839.] 


Crira. Pro. Code (Act Y of 1898 )—confinwed. 

-S. 169 ( = 1882, H. 169 ; 1672. s. 128 ; 1861 

a. 153L. 

(1606)—S. 169-Sce EsC.tPE FROM LAW- 
FUL CUSTODY. 6 A. ri9 = A.W.N, 1883, 257. 

(1507)—S. 169—St'O No. 1)15, supra, 

(I50a)-Ss. 169, 173-.SV«; BaID, Rat, Un- 
Cr, C. 121. 

_S. 170-( = 18&2. 8. 170; 1872,68.123, 127, 

130; 1861, 88. 151, 155. 158). 

(1509)-S. 170- See No. 1345, supra and 
Nos. 1637, 1644. 3163, in/Jd- 

(15101—Ss. I70.l88-O(7'e«cc commi'fLd o?/(- 
side British India—Certificate from the Pdili- 
cal Agent—Penal Code (Act XLV of l&GO), 

5 32B-Gi-iewows /iitrf —Tbe complainant was 
assaulted by tbe accused witbiii the Baroda terri¬ 
tory, and bis leg w.ts oompLtely broken in that 
territory. He was brought into a hospital with¬ 
in the British territory io consequence of this 
injury, where be was detained for 57 days, 
during which period be was unable to follow bis 
ordinary pursuits. He filed a complaint for 
grievous hurt in a British Court. The Mapistrate 
sought to obtain tbecertificatefrom the Political 
Agent at Baroda, as required by s. 188 cf the 
Crim. Pro. Code. On bis failing to obtain it, 
be ordered the papers in the case to be filed 
under s. 203 of the Crim. Pro. Code. The 
complainant, thereupon, applied to the High 
Court contending that the Magistrate ought to 
b^ve proceeded with tbe trial uoder s. 179 of 
the Grim. Pro. Code: held, that the s. 179 of 
tbe Crim. Pro. Code did not apply, since the 
injury that was done, viz., the Iractuce of the 
leg. was complete within tbe Baroda territory. 

Sirdar Mbru v. jet.abhai amirbh.ii, 8 
Bom. L R. 513 = 4 Cr L J. 54. [F.. 15 Cr, L. 

J 207 = 22 Ind. Cas, 991=26 M.L.J. 235: R., 
35A.29=10A.L.J. 431 = 13 Cr. L.J. 856 = 17 
Ind. Cas. 792.] 

(1511)—Ss. 170, 191 (c)—See COONISANCE 
OF OFFBNCEt Rat. Un. Cr C. 95l-0r. Rg. 2 

of 1898. 

(1512)—S. 170 (2) and ( 4 )—Bond from wv(- 
ness, when to be lahen-Day Axed in the bond.— 
A bond under s. 170, Grim. Pro. Code, can only 
be taken from a witness when tbe accused has 
been arrested and is either being forwarded to 
a Magistrate or is released on security being 
given for bis appearance. The day fired in 
the bond is also to be the day whereon the 
accused person is to appear, if security for hia 
appearance has been taken, or tbe date on 
which be will probably reach tbe Magistrate’s 
Court. QuBEN-EMPBESS v. KYO SHIN, L.B, 
R. 1893-1900. 478. 

_8.171 (=1882. B. 171; 1872. is. 130, 131, 

paraa 1 and 2 : 1861, s. 169). 

(1513)-Ss. 171. 288—See Wbonoful bbs-- 
TBAINT, 4 0.W.N. 49. 
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— S. 172 («1882. B 172; 1872, 6. 126 ; 1861, 
6. 151k 

S. 172 i^Crim. Pro, Code. 1882, 
s. 172)—Scope oHhc eecitcn.—8.172 of the Code 
not exhaustive. It includes a statemeot by 
a police olHccr that he examiuad certain witnes* 
ses and the statemeot of circumstances ai-cer* 
tained from the examinatioD of tbo wituossoa : 
but it does net include the actual etatements of 
the witnesses. 8HERU Sha v. QUEEN* 
Empress. 20 C 642, [r„ jy a. 390=a.W N. 
1S97. 174. 20 M 189^2 Woir 763^7 M.L J. 
167, F.B.; Cons., 11 Cr. L.J. 117 = 5 lod. Cas. 
367 = 13 O.C. 7.] 

(1515)—S. 172—Police diaries—T/icir nature 
— Admissibility as evidence —When police pro- 
cetdings could be placed before ./nry.—Police 
diaries cannot be placed before the jury; as 
provided by s. 172, they arc useful, not as 
evidence, but to aid a Court in the trial so as 
to enable it to make a thorough enquiry on all 
material points, and to elicit, in the examina* 
tion of the witnesses and especially of police 
witnesses, the real facts of tbo case. A 
Sessions Judge cannot rely on police proceed¬ 
ings or put the same to the jury, without 
examining police officers as witnesses to explain 
such proceedings. QUEEN-Empress v, JADUB 
Das, 27 C. 298«4C.W.N. 129. 

(1616)—S. 172— Police diaries^Veeby Court 
— Admh$ibilUy in ft)ide>ice»—Facts and state¬ 
ments written in the police diaries oannot be 
used as material to help the Court in acriminal 
trial to come to a finding on the evidence in 
the case. What the Court should do with the 
Police diaries is to discover, out of them, any 
matter of importance bearing upon the case 
and then call for the necessary eridence to have 
that matter legally proved. 8Y£D ABDUL 
Bahiu V. Lalbu Ehekwab. 10 C V.N. 600 
«3Cr. L J.408. 

(1517)—S. 172 (*Crtm. Pro. Code, 1872, 
s. 12^)-^Police diaries and occurrence reports 
—TJieir emdeniiary valuta —Occurence reports 
and station reports by the station Officer may 
be used by tbe Court for the purposes mentioned 
in s. 126. They are not evidence of matters 
stated in them. They will be admissible as 
evidence, if the persons who wrote them are 
examined as witnesses as to tbe facts staled in 
such report. HIGH COURT PROCEEDINGS, 
17th Nov, 1890, No, 2311, 2 Weir 142. 

(1518)-S. 172 ( = Crm. Pro. Code, 1872, 
s, 126)—Police diaries, —Diaries kept by police 
officers are not original evidence. In re 
Neravati Nandaiya, 2 Wele 143. 

(1519)—S. 172 ( = Crim, Pro- Code, 1882, 
s.l72)-^ Police diaries,—S.172 does notautborise 
a Court to bring matters contained in police 
diaries upon a judgment and to treat them as 
though they were evidence which has to be 
disposed of one way or another. If tbe state¬ 
ments in a diary can be used as .evidence, they 
can only be used when thej are brought upon 
the record and properly made evidence in the 
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case. When not 60 treated, they should not 
find any place in a trial beyond that whiob is 
given them in 6. 172. Crim. Pro. Code, 
QUEEN-EMPRESS V. NAND LaL, A.W.N* 
1894. 155. [P., 19 A. 390=17 A.W.N, 174 ] 

(1520)—S. 172 ( = Crtm, Pro. Code, 1882, 
s. 172)— General order by appellate Court for 
production of police diafies^Evidence,—k 
Court of Sessions has no power to make any 
general order that police diaries shall be pro* 
duced before it in criminal appeal* Any order 
which a Court of Sessions as a Court of criminal 
appeal considers it necessary to make, for tbe 
production before it, in an appeal, of police 
diaries, must be an order made in and oonfined 
to tbe particular case. The Seasions Judge is 
not empowered to draw any presumption agaiuet 
tbe regularity of the procedure of tbe police 
from tbe non-produotion before him of tbe police 
diary or diaries, more specially when be has not 
specifically called for tbe same. When a Court, 
under tbe authority conferred on it by s. 172» 
Crim. Pro. Code, uses a police diary to aid it in 
an enquiry or trial, it must be careful to bear 
in mind that tbe diary in itself is not evidence 
and does not supply in itself any evidence on 
which a Court can act in such enquiry or trial. 
Rohan v. jwala Prasad. A.W.N. 1894^ 118. 

( 1521 >—S, 172 —Diary not usediorefresh me* 
mory, whether eoidence^Improper admission of 
such diary, whether sufficient ground for inter¬ 
ference. —A Magistrate should not refer to such 
an entry in a diary, not used by a prosecution 
witness to refresh bis memory, as corroborative 
of his evidence, but an error of the kind is not 
sufficient ground for interference, when tbe 
Magistrate has found tbe accused guilty after 
considering tbe other evidence in the case. In re 
KUTTIALIKUTTI Marakar, IS Cr. L.J. 256 
= 23 Ind. Gas. 208. 

(1522)-8. 172—See WITNESS-MISCELLA* 
NBOUS CASES. L.B.B. 1893—1900, 42. 

fJ523)-8.172—Se<J Nos. 1326, 1393 to 1398, 
1423 to 1427, supra^ 

(1524)—Bs, 172, 161—See POLICE DIARY, 

8 C. 739*12 C.L.R. 233. 

-8, 173 (=1882, B. 173 ; 1872. as. 125.127; 

1861.88. 153, 155). 

(1525)—S. 173-See Nos. 52, 64, 1346, 1423. 
1508, supra and Nos. 1636| 1644, infra, 

(1626)—Ss. 173, 155—Information to policeof 
non-cognisable offence—Order of Magistrate^ 
No report bp Police to Magistrate—Prosecution 
of informants for false information—Pendency of 
the first case—Penal Code, $. 211.—The accused 
gave information to tbe Police of the oommis* 
sion of a non-cognizable offence. The Police 
obtained the authority of Magistrate, as requir¬ 
ed by 8.155 of tbe Crim. Pro. Code, to investi* 
gate (he case, Tbe Magistrate directed the 
Police to report to him* The report was not 
made. The Police, however, instituted proceed* 
ings against the accused under s. 211 of the 
Penal Code, Tbe accused were convicted and. 
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sentenced. The Saaeione Judge teforted the case 
to the High Goutc on the ground that the pro¬ 
secution of the accused in the absouco of sanc¬ 
tion by the Magistrate was illegal: Held, that 
the conviction was illegal inasmuch as the first 
oaae had not coma to an end in the absence of 
an order of the Magistrate under s. 173 of the 
Ocim. Pro. Code. EMPEROR v. APPA RAOnO 
BHOOLE. 17 Bom. L.R. 69=3 Bora. Cr. Cas. 

2=16 Cr. L.J. 161=27 lod. Cas. 516. 


(1527)—Ss. 173, 190 (1) (f>), 351—Police 
report—Jurisdiction;—Afaffistrafe cannot take 
cognxzatice of offence in the abse7i:e of a Poiice 
report under s. 173 if he is not empowered under 
s. 190 (1) (c).—Tne report referred to in e. 190 
(1) (6), Grim. Pro. Code, is the report described 
in 9 . 173 , i.e., a cepotc made by the Police 
after the case has been investigated and the 
facts ascertained and the conclusion arrived at, 
that there are sufficient grounds to justify the 
person reported against being forwarded to the 
Magistrate. Three persons ware sent up by the 
Police tor trial under es. 330 and 457, l.P.C. A 
remark was added to the Police report that it 
bad been elicited that one A bad instigated the 
commission of the theft and that the Court is 
at liberty to take action against A, on legal evi¬ 
dence being tendered. At the conclusion of 
the trial against the three persona, the Magis¬ 
trate ordered that a non-bailable warrant be 
issued against A and he be tried under ss. 380, 
457 and 109, l.P.C. Held, that the Magistrate, 
who was not empowered to act under s. 190 (i) 
(c), Grim. Pro. Code, had no jurisdiotion to 
issue the warrant, because there being no 
Police report against A, under e 173, the 
Magistrate could not proceed under s. 109 (1) 
(ft), not cou)d bo proceed under B. 351. as A 
was not in attendance in bis Court. AHMED 
Khan v. Emperor. 12 Cr. L.J. 92=9 lorf. 
Cas. 492=8 S.L.R.l, 13 Or-L.J. 752 

= 17 lod. Cas. 64 = 6 8.L.R. 82.] 

e 

(1628)—Ss. 173, 200 and 202-Case entered 
as true, but judicial enquiry declined^Riqhl of 
accused to be examined arui his case (rwde—On 
EiQ ioloroifttioD given to the police ib&t the 
accQsed aeBaulted the complainant and loroiblj 
oaroed oQ grain oi conaidecable valnCi the police 
investigated and made a report to the Sub*Divi* 
eiocai Magistrate who, thereupon directed tbo 
case to be entered ae true, reeordiog the oSence 
under s. i47> Penal Code, but deoiinod to order 
a jadioia) enquicyp because be was of opinion 
that there was no chance of a convictioo. The 
oomplainant then petitioned the District Magia^ 
trate, who ordered a judicial enquiry to be held 
by a Subordinate Magistrate. On receipt of a 
report from the latter, the Distriot Magistrate 
recorded that, in his opinion, it was useless to 
coneider the evidence tendered by the complain* 
ant and that thefiub^Divieionai Magistrate had 
already passed final ordera in the case, oamely» 
^^enter true<** Betd, that the complaioant was 
entitled to be examined under e. 200, Crimi 
Pro. Code, and that, as bis complaint bad a)* 
leady been recorded as true he was entitled to a 
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ptooBss agaiost tbo accused and for ihe atten¬ 
dance of his witnesses. KULDl? BAH.\I v. 
3UDHAN MAHTON, 29 C. 410- 

( 1529 )—ifs. 173. 200, 202. 439—Police report 
lo Magistralein a coquizible ca$c—Enguiry and 
report by Subordinafe Mngiairate. oraer for, if 
proper — Quashiiuj of prorc,dinqs.—Oi\ receiptof 
-.1 report under s. 173, Grim. Pro. Code, on an 
information of thatt lodged with the police 
against the petitioner, the Sun-Divisional 
:^Iagistrate made over the case to an Honorary 
Magistrate for enquiry and report. The latter 
examined witnesses on both sides aud reported 
that the purchase by the pjtitio.ier of the 
subject matter of the alleged theft w.is amply 
proved, and a trial of the petitionee under 
s. 379. l.P.C , could not be recommended, The 
Sub-Divisional Magistrate thereupon ordered 
the issues of summons against the petitioner 
under s. 379.1- P.C. Hel i that the proceedings 
of the Sub-Divisional Magistrate were irregular. 
Under s. 190. cl. (c), the Sub-Divisional Magis¬ 
trate might have taken cognixuicaof the case 
on the report under s. 173, Crim. Pro. Code, 
but as he did not do so but proceeded to make 
over the case for enquiry and report as though 
the matter he was dealing with was on a 
complaint under 3. 200, Crim. Pro. Code, the 
ptQoeedings before the Honorary Magistrate 
thereafter, eo far as they bore on the case bassd 
on a police report, were not in consonance with 
the provisions of the law. Proceedings quashed 
on a consideration of the merits. ABDULLA 
MONDaL V. KING-EMPEROR, 17 C.W.N. 1004 
= 14 Cr. L.J 297 = 19 lod.Cas. 953=40 C. 894. 

(1530)-Ss. 173. 437 ( = Crtm Pro. Code, 
1882, ss. 173 437)—Pefiee report—Striking off 
case—Review.—A Magistrate’s order directing a 
case reported to him by the police, under s. 173 
of the Crim. Pro. Code, to be struck ofl, is not 
a judicial order dismissing a complaint which 
can be reviewed by the Sessions J udge under 
s. 437 of the Crim. Pro. Code. QUEEN-Em- 
PRESS V. Kambu, Rat. Lo. Cr. 0- 92l = Cr. 
Rg. 47 of 1899. 

—8. 174 ( = 1882, B. 174 ; 1872, b. 133; 1881, 
B. 161.) 

(1531)—S. 174—See No. 1399, supra and 
No. 1812, infra. 

(1532)—8s. 174, 175—See PENAL CODE, 
0 . 180. 8 M.L.T. 198=7 Ind. Cas. 557 = 11 Or. 
LJ. 500. 

(j 533 )_Sg. 174 and 259—See DISCHARGE 
OP ACCUSED. 2 L.B.R. 165. 

(1534)— 8s. 174, 435 — See REVISION — 
General principles, Rat, Un. Cr. C. 843. 

(1535)—8s. 174, 435 (1, 2 and 3)—See IN¬ 
QUEST. 3 C. 742. 

(1536)—S. 175—See No. 1532, supro, 

_8. 176 ( = 1882, B. 176; 1872, b. 138.) 
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enquiry is directed more to elucidate 

the fnet:^ o( violent and uuDalural death, before 
ibcrr I* any reH:<onabie suspicioD of the commis* 
sioii f f 'Uiy cft’eiice. U ferms no part of a judi¬ 
cial prone* diog The High Court has, there- 
iovo. nc power to send lor the report of the 
made after an enqi^ry under s 135. 
Jn Ihc 7}}niter of TUOILOKHONATH BISWAS, 3 
C L R S9. 

— S 177 ( = 1882,s. 177 : 1872, fi. 63- para 1. 
1861, s. 26, except proviso). 

Sec Jurisdiction of Criminal Court.s. 

See Magistrate. Jurisdiction of. 

(1538)-S. 177—S?e ACT XIII OF 1850. 9. V 
13 P.W.R. 1910, Cr. = 12P.R. 1910, Cr. = 6 Ind. 
Css. 618«11 Cr. L.J.380. 

(1639>- S. 177 —See No. 27, supra and No, 
1951, 4684. 46S8 xnfra. 

(1540)—Ss. 177, ITfl io 189—p/7cnre coniPiit- 
Udat a sfioi in Brifi.Wi India ^ Subscriutnl forma^ 
tio7i cfxt into independent terrUoru — Juri$dit Uon 
0 / Sessions Judqe —Under h. 177, Crim. Pro. 
Code, every rflences^ball ordinarily be inquired 
into and tried by a Court within the Incal limits 
of whose juriedioiioo it was committed, and 
88.178 to IbO do not take the case out of that sec¬ 
tion. Hence, whoro at the time when the oSonce 
was committed by the accused, he whs a British 
Indian subject within tbe local limits of the 
juriF^diotion of the Magistrate of Miraapur and 
bad since resided in British Indian territory when 
produced before him. held that the Sessions 
Judge of Mirzapur has jurisdiction to try him, 
irrespective of the fact that, since the date of 
the crime, the spot where be bad committed it 
had ceased to be British territory. KiNO EM- 
. PEROR V. Ganga, 9 A L.J 696»34A. 481 = 
15 lod. Cas. 991 = 13 Cr. LJ- 179. 

(1641)—83. 177, 179—See JURISDICTION OF 
Criminal Courts—General, 7 P.R. 1910, 
Cr, 

(1542)—Se. 177, 182 177, 182, Crtw. 

Pro, Code, 1882)—Different offences committed 
in the same transaction—Jurisdiction—V/here 
two diSerent oSeoces are oommitted in tbe 
course of the same iransaotton, the case should 
be tried by a Magistrate who has jurisdiction to 
try both the oQeoces, and not by a Magistrate 
who has jurisdiotioD over one of them only, for 
it w iuld be highly inconvenient that the two 
ofiences should be tried by different officers, In 
re PONNUSAMI Naik, 2 Weir 144. 

(1543)—Ss. 177,195, 213, 531—s. 468 
— Using forged document os genuine—Party to 
suit—Prosecution of—Necessity for sanction — 
Commitment to wrong Court — IlUgality,— 
Where tbe o0*^nc6 of abetment of forgery and 
using a forged document as genuine were com¬ 
mitted by a party to a suit, a prosecution is 
not maintainable without the sanction of tbe 
Court which tried tbe suit. (14C W.N, 479, 
and 12 B. 36, i^>) Tbe object of mentioning 
8. 463, I*P.C., in s. 195 (c), Urim. Pro. Code, is 
to include all oases of forgery, whatever tbe 
nature of the fraudulent intention may be. It 
je not using a forged document as genuine, if 
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tbe document is produced in obedience to a 
summons from Court. An involuntary pro¬ 
duction of a document in Court cannot amount 
to any user of it. An order of commitment is 
an order under s 631, Crim. Pro. Code, and 
would be a mere irrepularitv. if passed by a 
wrong Court (8 B. 312, andlGB, 200, F) 
But a commitment to a wrong Court (e.i?.) a 
Sessions Court having no jurisdiction, is illegal 
and must be quashed. (9 A. 191, and 18 A. 350, 
P,) The term ‘ Sessions Court * io e. 218, Crim. 
Pro, Code, means one baving jurisdiction to try 
tbe case under 177, Grim. Fro. Code. ASSIST¬ 
ANT SESSIONS Judge OF North arcotv. 
RajawMaL. 10 M.L.T, 563 = 1912 M.W N 3 = 
36 M. 385 = 13 Ind, Cas. 273. [P.. 18 Cr. L.J, 

46 = 13 Ind Chs. 286«11 M.L.T. 21=1912 
M,W,N. 455 = 22 M L. J. 181.] 

(1544)—Ss. 177, 252— in Native State 
of ifs subject without intervention of that State* 
—Where tbe subjeot of a Native State, who, 
having committed an offence in British India, 
escaped into tbe Native Stats, was arrested by 
tbe British police without tbe intervention of 
that State, held, that tbe subsequent trial and 
conviotion of the acou^ed were not affected by 
tbe irregularity. SOBEA v. EMPRESS, 6 P.R. 
1899, Cp. (6 P.R, 1897, Cr„ D.| 

(1545)—Sa. 177, 488—See JURISDICTION OP 
Criminal courts—General, 13 P.R. 1885, 
Cr. 

(1546)—Ss. 177, 488 (1 to 8)—See MAIN¬ 
TENANCE, 24 C. 638-1 O.W.N. 677. 

(1547)—Bs. 177, 631—See COMMITMENT TO 

Sessions Court, 8 B. 3 12 . 

-8. 178 (-1882, 8. 178; 1872, para 2 of 

8. 63) 

See JURISDICTION OF CRIMINAL COURTS. 

See Magistrate, Jurisdiction of. 

(15481-S. 178—See BUR. ACT XVII OF 
1875, 10 C. 643. 

(1549)—8. 178—See TRANSFER OF SES¬ 
SIONS Cases, L.B.R. 1872—1892, 263. 

(1660)—8. 178—See No. 1640| supra and 
4688, infra. 

-8. n9(-I8B2, 8.179; 1872,8.69; 1861, 

8 . 27). 

See Magistrate, Jurisdiction op. 

(1561)—S- 179—Conefrwefion of section— 
Place of trial where act is done or where conse- 
quence ensued* —In this section, the words 
** anything which has been done'' mean some 
act constituting tbe offence, and tbe words 
** any consequence which has ensued ’’ mean 
some ooDsequenoe modifying or completing tbe 
act. Where, therefore, tbe complaint was that 
tbe accused, to whom certain aitioles were 
consigned from Fyzabad to tbe Central Pro¬ 
vinces, misappropriated a portion thereof at the 
latter place, held that the obarge against them 
was not, under s. 179, Crim. Pro. Code, triable 
at Pvsabad. NIRBHae Ram v. EaLLU BaM, 
40 C 376. [Dtsj.,85 A. 29 = 10 A.L.J. 431^ 

17 iDd. Cas. 792-13 Cc. L.J. 866,] 
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(1553)—S. 179—-1 fiy coMSf 5 ue?i:d has en¬ 
sued”— Loss ensiles on a cripuinaJ 6reac/i 

of O ust.—fle/d, that the words “ any coosc- 
qaeDce has oosuod” in 8.179, Crim. Pro. Code, 
mean some ooneequence modifyiuf; or complei- 
ing the act or acts constituting the oQcnce ; and 
the loss to an employer resulting from crimioal 
breach of trust by a servant is not a conse* 
quonoe of that description. CHINT SINOH v. 
CROWN, 67 P.L.R. 1901. (19 A. HI. 6 Agra 46 
and 136, fi.) [F,. 18 PAV.R. 1908, Cr.; J?.. 173 
P.L.R, 1910==:7 P.R. 1910.Ct.«7P.W.R. 1910, 
Cr.*6 Ind. Cas. £30=11 Cr, L.J. 253.] 

(1553)—S. ]79—” Consequence'*—Interpreta¬ 
tion, —The consequoooe referred to iu s. 179 
must be one of the facts to be proved to estab* 
lish the ofience. It must* form an integral 
part ol the oSence, but must not be a oenso- 
quenco arising from it. ShWE RJYaT V v. 
M.C.P, SUBRAMANIAN CHETTV, 5 L.B.R. 57 
=2 lad. Caa. 546. 

(1554)—Si 179—Accused triable in district 
tvhere act is done.—The mere fact that a person, 
on whom hurt bad beon inflected in one district, 
was treated in a hospital in another district 
would not reuder the oSeooe triable in the latter 
district. QueeN-EmPRESS v, NGA MON 
GaLNG, U.B.R. 1897-lSOl, Yol. I, 53. 

(1555)—S. 179—Criminai vcisippropriaiion— 
Principal jirm at Cawnpore ^Branch firm at 
Gauriqajij^Offence commiffed at Gauriganj^ 
Jurisd^efiort.—The word ‘consequence’ in 8.179, 
Crim. Fro. Code, means a consequence which 
forma a part and parcel of the oSoucc. It docs 
not mean a consequence which is not such a 
diroot result of the act ol the oSenderas to term 
DO part of that oSence. Hence, where ao 
accused misappropriated money belonging to the 
oomplainant’s branch shop at Gaurigaoj which 
money was to be sent to the principal shop at 
Oawnpore owned by the complainant, held that 
the Courts at Cawnpore bad no iurisdiction to 
proceed with the case. G.^HESUI LAL v. NanD 
KtSHORB, 10 A. L.J. 45 = 15 lod. Gas. 319 = 13 
Cr.L.J. 476 = 34 A. 487. [R.. iSCr.L.J. S56 = 
17 Ind. Caa. 792 = 10 A.L.J. 431.] 

(1556)—Si 179 —Fenue of trial—Cheating^ 
Penal Code, s. Jurisdiction — Magistrate *— 

The accused consigned, io iuihlment of a 
contract, tins of groundnut oil at Salem (id the 
Madras Presidency), to the complainant at 
Dbulia (in the Bombay Presidency); the price 
of the commodity was paid by the oomplaioaot's 
firm in Bombay. The tins, when opened by 
the complainant at Dbulia, were found to 
oontaio ground-nut oil mixed with rock oil. On 
these facts, the complainant filed a complaint 
of cheating agaioet the accused in the Court of 
the First Class Magistrate at Dbulia. The 
. accused objected to the trial i on the ground 
that the Magistrate bad no jurisdiction to try 
the case. The Miigistrate having overruled the 
objection, the accused applied to the High 
Court: Held, that the Magistrate at Dbulia had 
jurisdiction to try the oaae, for the deception 
took place at Dhulia where the oomplainant 
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was the viotim ol the deceit and led to believe 
that which waa uulruo. KMFEROIl v. JaMNA- 
OAH Vas.\NJ 1, 17 Bom. L.R. 38^=3 Bom. Cr. 
Gas. 52. 

{15&G-fl)—S. nO-^OiJcnce whereto be charged 
— Primary secondary consequences — 

Ss. 106. 409, Indian Penal Cod ^.—Where an 
accused living lo Nandyal was appointed agent 
for the 94lc of tbo oil of tbn complainant living 
in Madras, and his pnriodical report showed a 
certain quantity of oil t^uld and a certain sum 
of money received which is to bo accounted for 
deducting the oommission due to him. and when 
called OD to account the accused failed to do so, 
it is not oompetent to thocomplaiiiaDl to prefer 
a complaint to the Presidency Magistrate at 
Madraf}, for an oQcnce of breach of trust. Tbo 
loss ensues immediately on the conversion, and 
tbo existence of dishonest iutention alone is 
not the sole onteciou. Tbo ensuing of loss is 
also an essential element in such offences. 
S. 179 of the Crim. Pro. Code can be applied only 
to cases in which the conscqaence necessary to 
constitute the ofience ensues in some place other 
than that in which the accused’s act is done. 
In the present case the firm's loss at Nandyal 
was a primary consequence, and tbe loss at 
Madras, tbe firm’s bead-quarters where its 
funds are kept, is a secondary one which is not 
sutficieot to attract the operatiou of s. 179. 
KRISHNAMAClf ARY V. SHAW WALLACE AND 
CO.MPANY. 1915 M.W N 418 = 18 M.L.T. 25. 
(1914 M.W.N, 321. 894. Cons.). 

(1557)—S. 179—5^6 JURISDICTION OF 
CRIMINAL COURTS—GENERAL, 19 A. Ill* 
A.W.N. 1896, 191. 

(1658)—8. 179—Crimioal breach of trust— 
Ofience, essentials of—Jurisdiction— See PENAL 
Code. s. 405, ISU M.W.N. 894 = 13 M.L.T, 
505 = 16 Cr. L J. 688 = 26 Ind. Cas. 136. 

(1589)—S. 179—See Nos, 1540, 1541, supra 
and 4664, infra. 

(1560)— Ss. 179 to 184 and 188— Jurisdiciio7i 
^Criminal Courts—Entrustment of jewel in 
British India—Fledge outside British India — 
Conversion—Offence committed—Accused com- 
mitud to Sessions in British India—No cercifi^ 
cate under e. 18S—Competency of Sessions Court 
to try, —The complainant entrusted at V, in 
British India, certain jewels to the accused R, 
a Native Indian subject of His Majesty, for sale 
on commission. R pledged the jewels at B. in 
a Native Btate, and converted the jewels for bis 
own use* It was also part of tbo arrangement 
between the complainant and R that B should 
account for tbe jewels to the complainant at V 
or return them or their price at V. The accused 
were charged with the ofience of criminal mie- 
appropriation and committed for trial to the 
Court of Sessions in British India. Held, that 
the commitment was not illegal for want of a 
certificate under 8. 18B, Grim. Pro. Code. The 
loss of tbe jewels, which was the consequence, 
occurred at V, in British India, and this is 
sufficient under s. 179, Crim* Pro. Code, to give 
jiuisdiction to the Magietiate to commit the 
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case tr> the Sessions. S. 179, Ccim. Pro. Code, is 
not subject to.s. 188, Crim. Pro. Code. {Per 
Sycnar, J ) None of the S3. 179 to 194, is 
subject to s. 188 iPer Sadasiva Iyer. J.). ASSIS* 
TANT Sessions Judge of north abcot v. 
R UIASWAMI Asari. 26 M.L.J. 235=1914 M. 
W N. 324 = 15 Cr. L.J. 207*22 lad. Cae. 991. 
(1010 M AV.N. 143, 13 Cr.L.J. 530, Diss ; 19 A. 
Ill, 35 A 29. B Boui. L.R. 513. 1 M. 171, 5 
B. 333, 2$ A. 372, 13 M, 423, 24 A. 256, Tl.) 

(15G1)—3s, 179,131,132, lft3—See JURIS¬ 
DICTION OF Criminal courts—General, 
35 P.R. 1880, Cr. 

(15G2)—Ss, 179, 181 (2) and 190 {c)—Indian 
Penal Code, ss. 409 and ill• Fobrication of 
account$-^Criminal breach of Uu^i^Place of 
inquiry — Jurtsdiclion.— S 179, Crim, Pro. 
Code, applies only when a person is .accused of 
the commission of any rOcnce by reason of 
anything which has been done and ol any 
consequence whicli has ensued. The oQence 
defioed in s. 477 A, I P.C., is C'>mp!ote, when 
accounts are falsified with lutcnb to defraud ; 
and a person accused of ihc falsification of 
accounts made in oue place caunot be tried in 
another place on accounc of any offence by 
reason of any consequence which has ensued 
within the meaning of s. 179. Crim^Pro, Code. 
Bat the cfleuce uucler s. 409, I,P.C. (criminal 
breach of trust) cau, under s. 181 (2), Crim* 
Pro. Code, bo tried by a Magistratewithin whose 
jurisdiction the property embezzled has been 
received or retained, ObUer ^—A Magistrate, 
not specially empowered under s. 190 (c) cannot 
issue a warrant for the arrest of a person in the 
absence of a complaint, and on the information 
concainod in a telegram to him from a would- 
be complainant. SWaMINATHAN CBETTIAR 
V. ANNAMALAI CHETTIAR. 4 M.L.T. 481 = 9 
Cr. L J. 92. 

(1563)—5s, 179 awd 185—/urisdicfion—Pfflce 
cohere consequence of act ensues^ Alleged ftaudu* 
lent realization of money on ftnndis.—Where a 
complaint was made before a Magistrate at 
Aligarh, the substance of which was that the 
person complained against had dishonestly and 
fraudulently, two days after he had become an 
insolvent, realized at Calcutta the moneys due 
in rrspect of certain hundis which the com^ 
plainant had purchased, it was held, on an 
application under s. 185 of the Code of 
Criminal Procedure, that tho offence alleged 
should be inquired into at Calcutta and not 
at Aligarh. BABULAL v. GUANSHAM DAS, 
AWN. 1908. 113=5 A L.J 333=7 Cr. L-J 
894. (19 A. Ill, D., [i?.. 34 A. 487 = 10 A L J- 
45 = 13 Cr.L.J. 479 = 15 Ind. Cas. 319, 35 A 
29 = 10 A.L.J. 431 = 13 Cr.L.J. 856 = 17 Ind. 
Caa. 792.] 

( 1564 )—Ss. 179. 222, 235 239, 531 and 637 

—Jurisdiction—Money recovered from a Bank 
at Bombay by D on a forged draft of a Bank at 
Amritsar—1 also recovered money on a siniiiar 
draft from a Bank at Multan with D’$ help~I 
resided at Amritsar and D at Lahore—Bead 
Office of Multan Bank at Lahore—No branch 


CtiiD. Pro, Code (Act V of 1898)—con^inurd. 

of Bombay Bank in the Punjab—Accused tried 
jointly at Lahore—Misjoinder of charges and 
accused—Cheating explained — Forgery—Evi¬ 
dence of an expert — Theft—Consequence ensued 
—Indian Penal Cede [Act XLV of 1860j, 
ss. 109. 379, 411. 415, 420,463 and 467-Indian 
Evidence Act [of 1872), ss. 45. 46 and 47.—Oo 
the 2nd October, 1906, one D. of Lahore, pre¬ 
sented a forged draft of Ra. 10,000 and got it 
cashed at the Bomba? office of the Mercantile 
Bank of India having no branch in the Punjab. 
On 26th October. 190.5, one I, of Amritsar, 
presented another forged draft for Rs, 7,000 
and got it cashed with the help of D, at the 
Multan Branch of tho Punjab National Bank. 
Both these drafts purported to be signed b? M, 
as manager of. and ^0 have been issued by, 
the Amritsar Branch of the said Punjab Na¬ 
tional Bank, which has no branch at Bombay 
and of which the Head cffice is at Lahore. It 
was not proved by whem and where the drafts 
and fidviers in question were forged or, as 
alleged by the prosecution, the fermson which 
these were written were stolen from tbe Head 
Office of tbo said Punjab National Bank. Both 
tbe accused D and I were jointly tried by 
a Magistrate of and sitting at Lahore. As 
regards tbe Multan fraud, tbe Magietrato con¬ 
victed I under ss. 379/109. 420 and 467, 
Indian Penal Code, and D under ss, 379/109, 
420/109, and 467/109. Indian Penal Code. As 
regards the Bombay fraud. D’s oonvictions 
were under ss. 411, 467/109 and 420, I.P.C. 
On appeal to tbe Chief Court, Punjab, the con¬ 
viction of D was only upheld under s. 420. 
Indian Penal Code, as regards the Bombay case 
and under ss, 420/109 as regards tbe Multan 
case. The conviction of I also was only con¬ 
firmed under s. 420, I.P.C. It was contended 
that the trial wa» bad in law inasmuch as the 
Magistrate at Lahore bad no jurisdiction and 
that there was misjoinder of charges and 
accused : Held, that, under s. 179 of Crim, Pro. 
Code, 1898, tbe Lahore Court bad jurisdiotion 
inasmuch as tbe consequence (t.e., loss to tbe 
Bank) contemplated in this section ensued at 
Lahore where tbe Head Office of the Punjab 
National Bank is situate. Tbe loss occurs at 
the place where the accounts of the Bank are 
made up and its business as a company is 
transacted. Beld, also, that s. 179 applies not 
only to cases in which tbe offence is completed 
by reason of a consequence ensuing within the 
local limits of another jurisdiction (as e.g., the 
case of a man being wounded in one district 
and dying in another), but also to cases in 
which tbe fact of a consequence ensuing in 
another jurisdiction is the cause of the offender 
being accused of the offence. Held, also, 
that tbe illustrations to s. 179, Crim. Pro. 
Code, 1898, are not exhaustive and to hold that 
all tbe consequences ptesetibed by the Legisla¬ 
ture in framing tbe section as conferring 
jurisdiction are ejusdem generis with the con¬ 
sequences specified in the illustration is not 
justified by the language of the section. 
Beld, also, that there is neither misjoinder of 
charges nor of accused where the offences 





1669 


THE ALL INDIA DIGEST. 


1670 


Crim. Pro. Code (Act V of 1698)— | 

charged form parts of one traosaotioo and were 
committed by several persoos acting togetber. 
Held, also, that the oSencc of cheating as 
defined in s. 415, Indian Pooal Code, contains 
two parts. First comes the main part^'wbo* 
ever by deceiving any person—words which 
obviously apply to tho whole section. Then 
comes tbe first part ^fraudulently, or dishonest¬ 
ly induces the person so deceived to deliver any 
property to any person or to consent that any 
person shall retain any property/’ Then comes 
part 2. which is an altornative to sub-part 1, 
mz.y **or intentionally induces—mind, reputa¬ 
tion or property/’ Then cemes tbe closing 
words *‘is said to cheat/’ The words *‘and 
which act or omission—reputation or property'* 
form a portion of part 9 and are not applicable 
to part 1 at all. Held^ further, that although 
the evidence of an export is relevant and valu¬ 
able on tbe question of tbe identification of tbe 
band-writing, it is dangerous to convict a 
person of forgery simply on the strength of that 
evidence. Ucld^ farther, that where an ofiender 
is convicted of several offences in one trial and 
a joint sentence is passed against him for all 
tbe offences with which be is charged and in 
appeal tbe conviction for some of tbe cfiences is 
set aside and is upheld as regards tho rest, it is 
not illegal to maintain tbe sentence in fall and 
it does not amount to an enhancement of the 
sentence, provided the sentence maintained 
does not exceed tbe maximum punisbmeot 
which could be awarded for tbe offence or 
offences for which the conviction is uphold. 
l«HAttD.\s V. Kino-Emperor, i8 P.W.R. 
1908. Cr.*8 Cr.L.J. 75. (7 P.R. 1900. 67 P. 
L.R. 1901 B. 49. 20 P.R. 1889, F ; 19 A. 
ll\,DiS$ ; 7 M.I.A. 72, 44 P.R. Cr. 1895. 24 
P.R. Cr, 1901. P,B., 4 P.R. Or. I90l, 121 P. 
L.R. 1901, 30 IL 94, R- ; 25 M. Gl, P C., D.) 

-8. 180 (^1882, B. 180 ; 1872, e. 66. 1861, 

BB. 28, 31, 31-A.) 

See Jurisdiction op Criminal Courts. 

See Magistrate, Jurisdiction op. 

(1565)^3. 180-Penai Code. s. ill—Theft 
within British territory—Retention of stolen 
articles outside British territory—British Courts 
if have jurisdiction to try accused for such reten* 
tion of stolen arfiefes.—Tbe accused was found 
in pOBsession of stolen articles at a place outsido 
British territory. The theft of the articles took 
place within British territory. The accused was 
placed on his trial before tbe Court in British 
territory having jurisdiction over the pUce where 
tbe theft took place * Held—that the Britisb 
Courts had no jurisdiotion to try the accused for 
an offence under s. 411,1.P.C., committed at a 
place beyond British territory with regard to tbe 
stolen properties. Mobeshwahi PrESHAD 
BIHOH V. KINQ-RMPEROR, IB C W.H. Ii78» 
18 Cr. L.J. 587*24 Ind. Cae. 945. 

(1566)—S. 180—See Abetment, l Weir 
155. 

(1667)—8. 180—5w Kidnapping, a.W.N, 
1683, 67. 


Crim. Pro. Code (Act Y of 1898)—ronrin?ied. 

(1568)—S. 180—See Nos. 1540, 1560, supra 
aitd 4664, infra. % 

(1569)—S. 180, ill. (6)—Sec PENAL CODE, 
89. 411, 4U» 17 C.W.N. 1129*11 Cr.L.J. 571« 
21 lod. Ca^. 171> 

— S. 181, paraa 1 2. 3 (*1882. b. 18t; 1872. 

B. 67 ; 1861. a. 32/ ; and para 4, new. 

See Jurisdiction of Criminal Courts. 
Sec Magistrate, jurisdiction of. 

(1570)—S. 131—See PkNAL CODE, ss 392, 
411, A.W N. 1906, 62 = 3 A.L J. 146 = 3 Cr, L. 
J. 247 = 28 A, 372. 

{1570 fi)—S. 181—See Nos. 1510, 15G0, 1661, 
1562, su^ra and 4634, infra, 

(1571)—S. 181 (U—Person neewsei ot being 
one 0 / a gang of dato\t$—Res>ident of Native 
State, arrested in such State ^Committal to take 
his (rial at Sessiws Court. Gnrgaon. in British 
(erfitory by a Briitsh Magistrate — Validity—^ 
S. 400, Penal Code- Jurisdiction, —Where a resi- 
dcat of Bbaratput, aNitive Slate, was arrested 
ID that st'iie, and was accusod of the offence of 
belonging to a gang of dacoiis, without any 
allegation being made of the prisoner’s par¬ 
ticipation in aoy dacoity or association of 
dacoits in tbe Gurgaon district in British 
territory, and where the accused, on suob accu¬ 
sation, was committed to the Gurgaon fiessioDs 
i Court by tbe First-Class Magistrate of Gurgaon : 
Held, that tbe committal was proper and legal 
and that it was justified by tbo words ’’may be 
inquired into or tried by a Court within the local 
limits of whose jurisdiction tbe porsoo charged 
is” ins. 181 (1). Crim Pro, Code. CROWN v. 
GOBINDA, 1 P. R. 1911, Cr. =4 P-W.R. 1911 = 
84 P L.R. 1911. (17 P.R. 1906, Cr..6 B. 622,6 
P.R. 1897, Cr., R.) 

(1572)—S«. 181 (J to 3) and 182—JURIS¬ 
DICTION OF Criminal courts—General, 
1 M. 171. 

(1573)-Ss. 181 (I to 3), 182 and 531— 
See JURISDICTION OF CRIMINAL COURTS— 
General, 5 M. 23 = 1 Weirl. 

(1574)—Si- 181 (2), 188 and 12—Offence com- 
milted in Native S(afc—S, 181 (2) it applicable 
to—Political agenCs certificate—Necessity oft — 
S. 181 (2). Orim Fro. Code, only applies as 
between Courts of different looal areas whose 
juriediotioos have been limited under e. 12 of 
tbe Code and to which the Code applies, It 
has no application to an offence committed in a 
Native State,-and of such offence the Magis¬ 
trate cannot take cogoisance except on a certifi¬ 
cate of tbe Political Agent under e. 188. IM- 
PER.\TOB V. TRTBHUN. 8 8.L.R. 266= 15 Ind. 
Gas. 802 = 13 Cr. L.J. 530. [D.. 22 Ind. Cas. 

991 = 15 Cr. L J. 207 = 26 M.L.J. 235 ] 

(1576)—S$. 131 (2) and bZl—Penal Code, 
ss, 408, iOS—Criminal breach of trust by servant 
and agent—Jurisdiction to try—Defect of juris- 
diction, —Tbe Ferozepur Branch of Messrs. 
McHinoh and Co., a firm dealing in grain, with 
headquarters at Eataobi, engaged accused Nos. 

1 and 2, as their purchasing agents at Bangala 
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in the Jh.inp District and the ageote employed 
r.ct;;i.:'-d Nri, ^ as tbeic servant. Oo the ac- 
rur-fd's ijilure to pay the balance of their 
ipcnunt, accused No. 1 was convicted by the 
Aflditioiial District Magistrate, Ferozspar, of 
criminal breach of trust as agent, under &. 409, 
LJ’.C..and accused No. 3 of criminal breach 
of trust as servant, under s. 408. I l’.C. 
Accused No. 2 had died in the course of the 
proceedings Held, that the balance claimed 
oeing payable at Ferozepur, the oflence fell 
within the provisions of s. 181 of the Grim. 
Pro. Code, and the Court at Perozipur bad 
jurisdiotioo to try the ease. Held, also, trying 
a case in a district not wilbin locil jurisdiction 
is not a defect of jurisdiction but only of venue 
and can bo cured by s. 531 of the Crim. Pro. 
Code. }{el(l, further, that accused No. 3 was 
not guilty tjf the ofrence of which he was 
convicted, as it was not proved that the 
Ferozepur branch had ever entrusted him with 
any money in his personal capacity and not as 
representing the firm of bis masters, accused 
Nos. 1 and 2, UTTAM ChAKD v- EMPEROK. 
9 P.L.R. J902«2 P.R. 1902, Cr. [D..22P.W. 
R. 1908, Cr. «= 157 P.L.R. 1903.J 


(1576)—S. 181 (4)—PcfwZ Code. 1860, s. 3— 
Jurisdiction —Jiidnoppino.—A girl was enticed 
away in the Faridkot State from the lawful 
guardianship of her husband by the accused and 
was found being conveyed by them by rail from 
that State to a station in the Bhawalpur Stale 
at the Railway Station of Abobar in the British 
territory. Held that, as the aot of kidnapping 
was complete outside British India and there 
was no concealment or detention in British 
territory, the British Courts bad no jurisdiction 
to try and convict the accused. The v^rds. 
' was conveyed ' in s. 181 (4), Grim. Pro. Code, 
do not import any separate or distinct oflence, 
where the offence of kidnapping is complete 
previous to such conveying. The ‘ consequence 
contemplated bye. 197 , Crim. Pro. Code, is a 
consequence "modifying or completing the act. 
JAIMAD SINGHV. EMPRESS. 121P.L R.«0^1 
s=lP.R. 1900, Cr. (10 B.H.O. 356, 30 P.R. 
1889, Ct., 7 P.R. 1894, Cr.. R.) [R.* 18P.W.R. 
1908, Ct.] 


(1677J^Ss. 181. 183 (=CHj«. Pro. Code, 
1872, 8. 61)—Offence commuted at sea—Juris- 
diefion.—The complainant and the accused 
sailed from Bombay to Honawat in a boat. 
The latter threw overboard a box belonging to 
the former during the voyage within 9 miles of 
the Jaojira State. On arrival at Honawar, the 
complainant charged the accused before the 
Magistrate at that place with having committed 
mischief. Held , that, under s. 67, Ulus, (n), 
Crim. Pro, Code, 1872, the Magistrate at 
Honawar, through whose jurisdiction the 
accused passed on the voyage, had jurisdiction to 
trv the offence. QOEEN-EMPRESS v. ISMAL, 
Rat. Un. Cr. C. 181=Cr. Rg. 16-3-1882. 


(1578)—8s. 181,182,183—See JURISDICTION 
OF Criminal courts—General, 5 P.R- 
1881, Cr. 


Crim. Pro. Code (Act Y of 1898)— continued. 

(i 579 )_Ss, 181,189—See Jurisdiction op 
CrimINALCOURTS—GENERAL, Rat. Un. Cr. 
0. 870 = Ct. Rg. 42 of 1896. 

-S.182( = 1882, 8. 182; 1872, b. 67:1861, 

B. 29). 

See Magistrate, Jurisdiction of. 

(1580)—S. 192—See ABETMENT, 8 P.R. 1894, 
Cr. 

(1581)—S 182—See COUNTERFEITING 

TRADE Mark, 25 C. 639=2 C.W.N. 450. 

(J5R2)—6. 182-Sec JURISDICTION OF CRI¬ 
MINAL COURTS—GENERAL. 25 C. 858=»2 C. 
W.N. 577, L.B.R, 1893—1900. 81. 

(1593)—8. 182— Sec Nos. 1540. 1542, 1560, 
1561. 1572, 1573.1677.1578, supra. 

(15841-Ss. 18-2. 103. 526—Sec JURISDIC¬ 
TION OP CRIMINAL Courts—General, a.w. 
N. 1333. 88 . 

(1585)—Ss. 192. 531—Jurisdiction—Place at 
which conseguence of act ensues -- Criminal breach 
0 / trust — Penal Code (Act XLV of 1860), s. 408. 
—The accused in the case was employed as an 
agent by a firm in Mirzapur. Goods were in¬ 
trusted to him for sale in various districts in 
Lower Bengal, and from time to time, as he 
sold goods, be remitted money to his employers 
at Mirzapur. When called upon to furnish 
accounts, be offered to furnish Bs. 600 as a 
deposit, but did not submit any account. The 
embezzlements complained of occurred at vari¬ 
ous places in Lower Bengal. Held that the 
Magistrate at Mirzapur had jurisdiction to try 
the case. Eeld further that, even if there were 
any irregularity. 3. 531. Crim. Fro. Code, 
covered it, and that the offence was nob one of 
a civil nature, as the conduct of the accused 
disclosed a dishonest intention- MaHADEO v. 
KinG-EmPEROR, 7 A.L J- 319 = 32 A. 397 = 11 
Cr, L.J. 372=6 Ind Cas. 563. (19 A. Ill, F.) 
[F.. 38A.29 = 10 A.L.J. 431 = 13 Cr. L.J.856 
= 17 Ind. Cas. 792,] 

(1686)—Ss. 182. 531-See JURISDICTION OP 
CRIMINAL COURTS—general, 16 C. 667. 

-S. 183 ( = 1882, 8. 183 ; 1872, 8 67, III (a).) 

(1587)—S. 183 — See JURISDICTION OF 
CRIMINAL Courts—general, lO.L.J. 334 
=2 Or. L.J. 411. 

(1583)—8. 183—See Nos. 1540, 1560, 1561, 
1578, 1684, supro and 4684, infra. 

(1589)-S. 184-Sea Nos. 1540. 1560, supra. 

-S. 185 (=1882, B. 185 ; 1872, s. 69 : 1861, 

s. 34). 

(1590)—S. 185—Application of—Courts sub¬ 
ordinate to two different Eigh Courts—Comur- 
rent jurisdiction to try offence—Eigh Couriwith- 
in whose /urisdicfton offender actually is, 
pouter to decide Court of trial.—Where 
of two Magistrates subordinate to two diflerent 
High Courts have jurisdiction to try au offence, 
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the High Court, within the looal limits of 
whose jurisdiction the ofionder aciiiftlly is, msiy 
decide by which Court tho oSeoco shall be tried. 

8. 185 is not restricted to cases in which there 
is doubt as to whether one Court or another has 
jurisdiction, but is applicable also to cases in 
which the doubt is on the point whether the 
choice between the two Courts, both of which • 
have jurisdiotiou, should be decided on the 
ground of public couvenience. KING-EmPEROR 
7 . ChaiCHAL SINGH, 5 L B R. 17*9 Cr. L.J, 
881*2 Ind. Cas. 361. 

jl 591 )_S, 185— Court if can interfm 
merely on the ground of convene nee. ^ Where 
the petitioners were prosecuted in the Court of 
the Additional District Magistrate of Lahore 
under ss. 409,420.467. 447. I.P.C.. and on 
the allegations of the prosecution the Courts at 
Chittagong and Lahore were equally competent 
to exercise jurisdiction in the case: Hefd— 
that 9 . 105, Crim. Pro. Code, does not warrant 
interference by the*High Court merely upon the 
ground of convenience. The decieion of the High 
Court* within the looal limits of whose appellate 
jurisdiction the oSender actually is, can only be 
sought where a doubt arises as to the Court by 
which an oBence should be enquired into or 
tried. RajANI BINODE CHUCKERHUTTY V. 
ALL INDIA BANKING AND INSURANCE CO.. 
Ld., Lahore, 17 C.W N. 1207*22 Ind. Cas. 
192-15 Cr. L.J. 48*41 C. 305. 

( 1592 )—S. 185—Power of the Bigh Court 
under ihe section to transfer case pending ia 
Court not subject to its j^risdiefton—Sfai/ of 
further 'proceeding io enable accused to brsng 
cinii action— Proceeding which discloses no 
offence, if to he quashed, —Whore the nominee 
of a polioy'holder claiming payment in respect 
of a life polioy effected at Chittagong* and rest* 
dent within the District of Chictegong, brought 
a oharge of chesting in the Court of the District 
Magistrate of Cbittagoug against the Secretary 
and other officers of an Insurance Company 
having its head office at Qujraowalla io the 
Punjab and a branch office at Gbittagong. and 
the Ineurance Company brought a charge of 
obeatiog agaioet the nominee and others in the 
Court ol tbe Distriot MagisirAte of GujraowaUa. 
both charges relating to the payment of the 
amouut aeoured on the policy i Beld (on 
an applioation by tbe nominee under s. 185* 
Grim. rro« Code)—That tbe High Court could 
properly make an order under s. 195, Grim. Pro. 
Code, totheefieot that the ofience should be 
enquired into and tried at Chittagong and 
transfer tbe case from the Court of the Distriot 
Magistrate of Oujranwalla to that of tbe 
District Magistrate ol Chittagong. Prooeediogs 
if) (be oase were, however, stayed for two months 
to enable tbe accused to institute a oivil suit. 
Held (on tbe application of the officers of tbs 
Insurance Company)—That as, on tbe face of 
tbe record, no oBenoe had been disotosed against 
thena. the prooeediogs against them shoold be 
quashed. HIBAH KUMAB OhoWDHDBY v. 
UANOAL BBH. 17 O.W.H. 761-20 iQd* Cat. 
228*11 Of. L.J.898. 


Criro. Pro. Code (Act V of 1896)-continued. 

{1593)—8. 185—Ssf COMMITMENT TO SES¬ 
SIONS COURT, 13 P R. 1887, Cr.^ 

(1591)-3. 185-See Nos. 1206. 1540*1563* 
suora, 

- S. ]86 (=1882. a. 186: 1872, bb. 157, 174 

1861. B8. 74, 88.) 

(1595)—S. 186 —Letters Patent, cl. 2d—Juris¬ 
diction of High Co?trt.—Tbo HiRh Court has 
jurisdiotioQ under a. 29 of the Letter.; I'atfiut to 
make an order directing a Magistraio to hold 
a prelimiDary investigation and m tho event of 
a pri?rea facie oase being made out, lo commit 
for trial to tho Sessions a case which ulls 
within 9. 186 of the Crim. Pro. Code Where 
a special provision IS made in certain circum 
stances, the procedure must be governed by the 
special provision and not by the geocral provi- 
vision, unless me case is of an extremely excep¬ 
tional character which would justify the Court 
in OLpartine from the general rule. TheObibn- 
TAL GOVERNMENT SECURITY LIFE ASSU¬ 
RANCE COMPANY, LIMITED V. MaSILAMANY 
PiLLAi. 2 Weir 146 = 1 Weir 789. 

(1595 a)—a. 186—See No. 1510, supra. 

(l59l>l“Ss. 106, 187—S« MAGISTRATE, 
JURISDICTION OF— GENERAL Jurisdiction, 
Rat. Un.Cr. C. 97 = Ct. Rg. 18-1M876. 

-S. 187 (=1882, 8. 187 ; 1872, a. 179). 

(15971-S. 187—See Nos. 1540, 1596, aupra. 

-S. 188 ( = 1882, a. 188i. 

See Magistrate, Jurisdiction of. 

(1598)—S. 188 ( = Cr»»K. Pro- Code, 1882, 
s. 186 )—Offence comintlled oulstde Bnlxsh India 
—PolUwal Agent's cerli/icafe, ntcessiin /or.—A. 
charge of kidnapping committed in Nepal can¬ 
not be enquired into in British India without 
tbe Political Agent's certificate, as required by 
B. 188. Queen-Empress v. R..m Sundab, 
19 A. 109 = A W.N. 1896, 19I. [ft.. 24 B- 287 
= lBom. L.R. 678.] 

(1599)—s. 188—Cerltficafe of Political Agent, 
to be obtained before beginnirtg of ingwirj/.—Tbe 
obtaining of the certificate of tbe Political 
Agent, as provided for by b. 188, is a prelimi¬ 
nary requisite to the bolding of an inquiry in 
British India of an ofience committed outside 
British India, A commitment made without 
Bucb certificate before tbe beginniag of the 
enquiry is illegal, although it is subsequently 
obtained. EMPEROR 7. KALI CHARaN, 24 A. 
2 S 6 = A.ff.N. 1902, 45. [ft.. 14 Cr.L.J. 298 = 

19 lod. Ca8..9o4 = 6 B.L.R. 260 ; D., 16 Cr.L.J. 
207 =22 lud- Oas. 991 = 26 M.L J. 235.] 

(1600)—S. 188—Wafiue Indian subjects font- 
milfinr^ offences outside British India—Jurisdic¬ 
tion o( British Cowls. —Where Native Indian 
Bubjeots of Her Majesty were charged with corn. 
mitcing ofieuces under s. 407 and ea. 407 and 
109,1.P.G-, at a place beyond tbe limits of 
British India, held, that they oooid, under (he 
provisione of e. 188, be dealt with in respect of 
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Crim Pro Code (Act Y of continued. 

Piicb HB if ibey bad been committed 

"It riiir pl ice m British India at which they were 
f ;i:nd. li ihoA; is no Political Agent, no cerlifi- 
• ate IS necessarv. QubEN-Empress v. DAYA 
13 B, 147. [fl.,-24 B. 287 = 1 B.^rn. L. 

K, 678. 14 Gf.L.J 298=19 Ind. Gas- 954 = 6 
S.L.R. 200. Rat. Un. Ct. C. 773.] 

(IGOI)—S. 188 {~s. 188, Code of 1882)— 
Political Agent’s sanefion. — li there is no 
Politic il Agent in a place outride Britisb India, 
no preliminary sanction as required by s. 188, 
Grim. Pro Code, is necessary. QUEEX- 
EMPRES.S V. 8HEIK AllUOOE RaHI.M^N. N. 
14 B. 227. (R-. 24 B. 237 = 1 Bom. L.R. 678, 
Rat. Un. Or. C. 773 ] 

(1G02)—S. 168 ( = CnHi. Pro. Code, 1362. 
s. 188)— Certificate by Political Agent —Recall’ 
ing, —Where a District Magistrate, in the 
capacity of Political Agent, once grants a 
certificate, under s. 188, for the trial of a case 
by a second-class Magistrate of the District, 
the latter is legally seized of the case, and the 
Political Agent has uo authority, thereafter, to 
recall bis certificate or to issue, as District 
Magistrate, a warrant for the arrest of the 
accused on the requisition of the State authori¬ 
ties and to order bis removal to tbe Native 
State. In re HOBMUSJEE Nasarwanji. Rat. 
Un. Cr. C. 2S3=Cr. Rg. 13 of 1886. [f., 1 Bom. 
Cr. C. 110=14 Bom. L.R. 377 = 13 Or.L.J. 
537 = 15 lud. Cas. 809.] 

(1603)~-S. 186 — Offence comtniUed outside 
British /ndi< 2 .*~Wbere an ofience is committed 
outside Pritisb India, a oommitmeot made 
without tbe Political Agent's certificate, as 
required by a. 188, is uffratiiresand all proceed¬ 
ings takjn by the Judge on such commitment 
are wholly void. In re SESSIONS JUDGE OF 
South arcot, 2 Weir 148. 

(lC0i)~S. ISQ—Jurisdiction of Magistrate.— 
A Magistrate oannot try a Native Indian subject 
for an offence committed beyond British terri¬ 
tory, without procuring the certificate of tbe 
Politioii Agent of the territory within which 
the offence was committed to the effect that 
the charge ought to be inquired into in British 
India. QuEEN-EUPESS v. MAUNG SHWE TU, 

L. B.R. 1872-1892. 334. 

(1605)~5. 188 —Indian Extradition Act (XV of 
1903), s. f—Political Agent—Warrant—Accused 
eurrendering—Certificate by Political Agent for 
trial of accusedin British India—Recalling the 
certificate and alloioing the Native State to try 
the accused—Practict and procedure.—Oa a 
requisition made to him oy a Native State, the 
Political Agent, who was also a District MagiS' 
trate, ieeued a warrant, under e. 7 ol tbe 
Extradition Act, 1903, to arrest the accused. 
Tbe latter surrendered of his own accord and 
the warrant was returned unexecuted. Tbe 
Political Agent then issued a certificate, under 
s, 188 of tbe Crim.Pro.Code,that accused should 
be tried in British India. Subsequently, tbe 
State authorities pressed for the aconsed’s 
eurrender, and the Political Agent acoordingly 
ordered the accused to be handed over to the 


Grim. Pro. Code (Act Y of 1698)—continued. 

State for trial. Held, that it was not open to 
tbe Political Agent to re-call tbe certificate 
issued by him under s. 183 of tbe Code, and 
that tbe order passed by him allowing tbe trial 
in the Native State was unsustainable. In re 
V.aziR Saheb, 14 Bom. L.R. 377 = 13 Ind.Cas. 
809 = 13 Cr. L.J. S37 = l Bom. Cr.C. 140. 
(Rat. Un. Cr.C. 253. F.) 

(1606)—S. 188— Bigh Seas—Offence commit¬ 
ted by Native Indiiin su6;ect on—Trial—Sanc¬ 
tion und’.r s. 198, Crim. Prn. Code, not neces’ 
sary — Lais applicable — Indian Penal Code.— 
No sanction of tbe Local Government under 
s. 168. Crim. Pro. Code, is necessary for tbe 
trial of a Native Indian subjeot in retpect of 
an offence committed by him on tbe High Seas. 
The word ‘ territory)’ in the first proviso to 
B. 168, Crim. Pro. Code, ie used in that proviso 
in reference only to territories of any Native 
Prince or Chief in India. The word oannot 
include tbe High Seas, since they are not part 
of tbo territory of any State, Eeld. also, that 
a Court of Criminal Juetice in British India 
dealing with a Native Indian subject of His 
Majesty, for an offence alleged to have been 
commuted by him on tbe High Seas, is bound 
to apply tbe provisions of the Indian Pena] 
Code to the aot or acts alleged against him. Po 
ThauNG V. KING-EMPBBOR, 5 L.B.R. 221, 
F.B.= 10Iad. Gas. 705=12 Cr. L.J. 198. 

(1607)—S. 166—Effect of illegal arrest on 
trial of accused — Crim. Pro. Code (Act V of 
1898), s. 169— Extradition.—Vibete a man is 
in the country and is charged before a Magis¬ 
trate with an offeooe under tbe Indian Penal 
C''de. it will not avail him to say that ho was 
hrciugbt there illegally from a foreign country. 
The principle upon which the English cases 
to this effect are based underlies also s. 188 of 
tbe Crim. Pro. Code (Act V of 1898). EMPEROR 
V. ViNAYAK Damodar Savabkar. i 3 Bom. 
L R. 296 = 35 6. 225=12 Cr. L J. 356 = 10 lad. 
Gas. 956. [R.. 39 C. 164 =-14 Or. L J. 376 = 15 
C W.N. 1053 = 12 Cr. L.J. 505=12 Ind. Cas. 
273.) 

(16081—8. 188—Sec ABETMENT, 19 B. 105. 

(1609)—S. 188—See ATTEMPT, 24 B. 287 = 
1 Bom- L.R. 678. 

(1610) — S. 188—Sec JURISDICTION OF 
Criminal Courts—General, a.w N. i854, 
85. 19 6. 105. 

(1610 a)—8. 188— See JURISDICTION OF 

Criminal courts, jurisdiction over 
Natives, 16 B. 178. 

(1611)—8. 188—See POLITICAL AGENT, 

12 Bom. L.R. 667. 

(1612)—S. 188— See SESSIONS JUDGE, 
Jurisdiction of, Rat. Un. Or. C. 77J=ct. 
Rg. 37 ol 1895. 

(1613)-S. 188—See Nos. 1510. 1540, 1560, 
1574. 1579, supra, 

(16141—Ss. 188, 227—O^ence committed in 
Nepal territory—Certificate granted by poUtienl 
Officer-Penal Code, ss, 355, 363 .-Where a 
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person is kidnapped ■ in British In^'* 
shoed and beaten at a place withm Nopa 

territory, and the Political Officer at Nepa 

grants a certificate ttoder e. 188 of the Code of 
Criminal Procedure with respect to the charge 
of kidnapping under s. 3G3, Penal Code, and 
the accused is acquHtted of the charge o* ^ * 
napping but is convicted of an oSenco under 
8. 355. Penal Code 2 Held, that the Magistrate 
has jurisdiction to iconviot the accused ot an 
oflence under s. 35£\ PenalCode. Tbecertificato 
granted under s. IB.'S in respect to a certain eot 
of facts will covet revery charge with t^ laou 
disclosed in the 'proceedings will suffice to 
sustain, and the Magistrate is not restricted to 
the section meiotioned in the certificate. 
KRISHNA NATH TEWARl v. KlNO-EMI‘EROB. 

8 A.L J. 52S = 10 Mod. Caa. 959 = 12 Cc. L J. 
339. '* 

(1615)—Ss. 188 f ind 532—See JURISDICTION 
OF Criminal cothRTS—G eneral, i3 m. Mi 
»2 Weir 147. \ 

(1616)-Ss. 188, 1 537 — Accused a Ncliue 
Indian subject of His} Ma/esfi/-Oi/ence "t- 
minal breach of irust\commUud beyond Md;a- 
Placa o/friaf—Sanc^^vOH of Local Govern-nsnt 
whethernecessaTyr/-S. bZl, whether can be ap¬ 
plied al an ititr.rrmediale stage of llie!case.'-lbe 
accused w.y .9 a Native Indian subject of His 
Majesi^g.' ohe King, and the oSonce charged 
agP"*,Q 9 t him was that of criminal breach of 
«.A;;rL.imiued m 8p.id. . Held 
cuy^ed oinnoc be tried in Btiubh India without 
th'4 sanction ol the Local Government. The 
Pl'^Sviso to s. 183. Grim. Pro. Coda- >6 universal 
it3lS its application, and is not roitrioted to Native 

S Jtaies in India. The bUioty 
\ ibich led to the amendment of s. 188. Grim. 
?Tro. Code, traced. It was contended that 
t^lbe proceedings held by the Magistrate ‘U British 

India in oontraveniiou of J®,® hat a 

i^ece irregular, but not illegal, and that a 

'sanction subsequently obuined would ««« 
deUct. field, that s. 637, 

Ucannot bo applied at an iulermediate stage of 

' the case, so as to allow the 
. uucorreoced. The Proceedings of the Magis¬ 
trate were tberelote quashed and the complaint 
was ordered to bediemissed lor want of sanction 
by tbs Local Government. 

CHBLLARAM NARAINDAS, 6 S.L.K. 4hU-XS» 

lad. Cas. 9S4»14 Cr. L.J.298. 

( 16 l 7 j—Ss. 188, 5Z1 —Effect of want of 
Political Agent’s certificate where, offence 
committed in foreign ttrrHory.—An accusea 
person enticed away a married girl ^ 0 ®' 
years of age from her Uther’s bouse in Kashmir 
territory. He was ultimately »rteated with her 
near Gujrat. He then induced her to nle a 
petition at Gujrat stating that she was without 
a guardian and was about to settle tnore to 
praotifie profltiiutioa and rented a shop tor ber. 
No oertifioate was obtained Irom the Kasbmu 
Political Agent as required b; b. lB8i Cnm. 
Pro. Code, but no objection was taken for the 
accused In the lower Oourto which convicted him 
under B. 866, Penal Code. A Full Bench held 


that, though the subsequent actions 0 ^ ^h® ^ 
were volumary. yet, us her leaving 

and her consent were due to ‘ 

ful persuasions, the accused was guilt? Uhclet 
6 . 3G6. Penal Codo. and that the defect, due 
the want ol the Political Agont s certificate not 

be r-r poinlod out at the trial. to the 

s, 537. Cnm. Pro, Code, as no prejudice to be 

.accused was either ^Vl p 

DIN V. EMl'EUOH. 4 P. R EB,-2l F. 

L.R. 1902. F B. (35 P-R-1889.Cr.. ^..30 P.R. 

1889, Or.. R.: U P.R. n' 

85. 19 A. 109, 13 M. 423, IG C. 007. 5 C.W.N. 

86G. D.). , 

(IGISI-Ss. 168 and 537-0;Iniw commiilcd 
outside British India-lnguiru before 
Magistrale-Cerlificate ol 

iuQuirv, before the committing Micistrate. mto 
I an^ ofienco committed outside British India, the 

certificate from the Poliuc,il ri-fftw 

3 188 of the Codo, was not received until alter 

some witnesses on behalf of^ the prosecution 
were examined ; but the oertiticate was received 
before the commitment was made. It was 
objected that the commilmeut 
;md the trial that ensued was void, Held, 
overruling the objection, that tbere^^ was 
nothing to show that the word “charge was 
used in^s 188 of the Codo 10 tbesensein wh oh 
U was used elsewhere in the Code. Assuming 
that It would be more tegular for the commit¬ 
ting Magistrate to have re called the witnesses, 
wSL bo had examined before the certificate 
was Issued, novectbeless, it had 
that the accused bad m ‘XsH 

or prejudiced. EMPEROR v. 

Karim BUKSB.8Bora,L.R-507-4Cp. L.J. 49- 
(1619)-8s. 188. 537-See JURISDICTION OP 
CRIMINAL COURTS-GENEBaL. 11 P-R- 1899, 

Ct.. 35 P.R. 1883. Cc. 

( 1 C 20 )—B. 189-See No. 1540. supra. 


_a. 190 (= 1882 , 8, 191: 1872. 8b. 23, 23, 27. 

140, 141, 142, para- l2); 1861. sa. 65, 66, 

6Bi' 

See COMPLAIN.aNT, 

S<e Complaint. ^ 

Mfiiil_S. 190 {-Crim. Pro. Code, 1882, 

s. I91)-Puwer under section 1873)^^ 

Bombay District Municipal AcUVI 0 / 1873). 

B. 82 01 Bom. Act. VI of 1873 . deprives ne, her 
a Magistrate of the power conferred by s. 191, 
Crim: Pro. Code, of taking cognizance of an 
oflenco created by the Act upon complaint or 
upon a police report, or upon information, ©to., 
nor a police officer of the power ®o° by 

s. of the Police Act (Bom. Act VII of lo67J. 
OOBBN-EMPBESS V. MULCHAND. Rat. Un. 
Cr. C. 359=Cr. Rg. 44 of 1887. [R., Rat. Un. 
Cr. 0. 629.] 

(1622)—S. 190 (*Crim. Pro. Code, 1882, 
8. \ 9 \\—Cognizance of an oflence cn suspicion 
Penal Code, s. ill—Prosecution for false charge 
—proper procedure—Application for enguvry 

Complaint.—A Magistrate ® 

matter of sound judicial discretion, to taka cog* 
Disanoe of an oflence under b> 191, and direot 
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Crira. Pt o. Code [Act ¥ of 1898)-con(miMd. 

that the persons suspected should bo tried, until 
some persou aggrieved has complained, o nom 

based «« 

b^trld ■ directed to the offence to 

be med; and m cases of alleged false charges 

bee, charge L 

been either heard and dismissed or abandoned. 

In oroec to show conclusively that such a charge 

has been abandoned, the person who made the 

false charge should be offered an opportunity of 

supporting It or abandoning it. before the order 

to prosecute for tbe false charge is made (tp 

7 C.P.L.R. G Gr.; F. .C CriiJL ?C l J ^228 

Too? V ^28: U.B^R 

L. J. 349.] Where the police, making enquiries 
upon an information laid before them, reported 

?Q th^AT f' f“ *PP''Cation by the informant 
to the Magistrate for the investigation nf the 

bis witnesses would be 
a (^mplaint within the meaning of s I9t of 

nto^b'JTha^T should Ic enquirei 

not aUd T**® W*g'3irate\ould 

anLi. ^ responsibility of making tbe 

tbe police 

on the subject. QueEN-Emprkss v 

M L T mS- •; ®V C. H? 

M. L.T. 500 = 7 Cr.L.J. 10 = 7 C L J 49 • P ^7 

Eas C.L.J.'5G4'=:4Vd' 

87. 5G.W.N. 254; R 2 
323^'!0 \T^t“t^^’^^ '^95*12 Cr.L.J. 

191^ !>-'fir'' 8*9. 2P.R. 

ift ^89 = 12 Ind. Cas. 515 

**95=15 C.L.J. 
Cr.L-J. 369=23 Ind. Gas. 737=7 S-L. 

(16231-5. 190 -Cognizable offence, complainl 
accused sent up by poHce^Trial 

^ -DJSfrtcf. lurisdiction of, to order pro¬ 
secution of remaining accused^-Oognuance of 
comjjfat«< against them-Order, propriety of.— 

On a complaint of a cognizable offence, the 
police sent up some only of tbe aceufod persoae. 
who wore tried and convicted by aDeputy Jlagis- 
trate; subsequoutly. the District Magistrate 
or Deputy Ccmmissioncr. while inspecting the 
police outpost, made a note that i.be remaining 
accused should be sent up; and, thereupon, the 
remaining accused were sent up for trial and 
the case was made over to the same Deputy 
Magistr^e, Held, that nothing was made over 
to the Deputy Magistrate at 6rst except the 
case of some of the accused, who had been pre¬ 
viously tried and convicted. Held, aho. that the 
proceedings taken against the remaining aocus* 
ed without any one formally taking cognizjnoe 

u ‘ u®*®® irregularly instituted and 

^ould bo set aside. Jharu JOLA v. SHUKH 

Sf = 3 Or. L.J. 209. [D.. 

39 0. 119 = 13 Or. L.J. 433 = 15 Ind. Cas. 65 ] 


ot ISWHcottlwus'J. 

[t -Information received 
y^ian o polire-o^cer— 
’* '.H information « does 
a* or a police report— 
Jst. Municipal ict (III 
37’io jurisdiction to ioltt 
^ora-WhetHer lie must be 
ance under cl. (a)' 


(1624) 5. 190 Complaint presented by com- 

plamant to a Magistrate who records on it that 
he has taken cognizance of the case under that 
$• *90 (c) of the Code—^Vhelher Magistrate has 
. taken cognizance of the case under cl. (a) or 


Cpim. Pro. Code (Jet 

(c) of 3u6.s. 1 of s. 190 
person other i 
iVkether It means only s»i 
not cowsfitttte a compZoin 
Whether under the Burnt 
of 1898) theMagistrate has 
cognizance under cl. (c)— 

deemed to have taken cognize .. 

The question referred was • I—Ort* complaint, 
as defined in s. 4 of the/on—P'o-Code, i» 

presented by the complaini to a Magistrate, 

and theMagistrate records tan Pg., on it that he laiet 
cognizance of tbe caye undioverniiJi s, 190 (c)oIth« 
Grim. Pro. Code, has tbo Mai uecessS'®*'*^® 

nizanceof it under cl. fflj or cfeot in • (c)of 9Ub-8. (1) c 
8. 190? Per Irwin. O.C.J.—lon the *’* 

taken cognizance under cl.,e first («) t'* s-*9^*) 
The expression “information,sed in tbreceived Itom ao! 
person other than a policenes of ai officer” in s. *S( 
U) \e) clearly means only si The waoh infoiiiiation a 
does not constitute a comj they arplaint not a polic 
report. Per Ormond, Qeld. ilf the Magistral 

had jurisdiction to takacice in Bri'cognitance ol U 
offence either under cl. (qadian subjd or ol, (c). he mo 
e deemed to have tak» alleged loja jogouance of t 
offence under cl- (c). as High Sealed by him. On 
nanly when a complai,. of the lo nt is submitted. i 
Migistrato would take eogniz^ against u^noe oltbeoBei 
under cl (a). But the fact tha.5 L.B.h,. a compl* 
has been submitted to a MagiacraJ- 198. ‘.e does 1 

preclude the Magistrate from taking 
zaoce of the offence under ol. (c), providea ^ 
exercises a sound discretion. In the prese ^ 
case, tbe Magistrate, under the Municipal A 
has DO jurisdiction to take cognizance of L^'^; 
offence under el. (c). In these oiroumstanct^!! 
the Magistrate must bo deemed to have takt 
cognizance under cl. (n) Meshidi Khan 
Rangoon Municii’.u. Co.mmittee, 14 Bar^’^i 
L.R 260=4 L.B R. 300 "'^‘^of 

OB 

(1625)—5. 190—U'riffen in/ormafton by ijsUc 
officer, not a police reporf.—A written inhirmi 
lion given by a police officer, who 13 neithe 
himself a witness, nor examined as a complain 
ant. IS not a “police ieport.”such as is mean 
lu s. 190. Grim. Pro. Code. The “ police report’ 

IS a report made by a police officer in a case 
which be may investigate under Cb XIV 

Quebn-Bmpre&s v. Nqa Saw, l l B R sq* 

COi'crrulfrf, 2 L.B.R, 146.] 

(J626)—5. J90 — Magisfrafe not empoivered 
under—Issue of summons under s. 61 of Stamp 
Acf-Fafid»lr/ 0 / pro:eedings.—In this case, a 
Magistrate ot the second class, not empowered 
under the said section, issued a summons 
under s. 61 of the Stamp Act, on receipt of 
the sanction of the Collector to prosecute given 
under s. 69. The Magistrate was not acting 
under the said section of the Code, because 
there was no police report. Held, that he 
must, therefore, have been acting under ol. (a), 
s. 190 (1), on complaint, and that coneequently 
the Magistrate’s procedure should have been 
regulated by the provisions of s. 200, Grim, 

Pro, Code, and be ought to have examined tbe 
complainant. Queen-Empress v. NGA Ta 
YOK Pya, U.B.R. 1897—1901, Yol. I, 83. 
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Ctim. Pro. Code (Act isflS)—coniinued. 

(1627)—S. 190-Co^,i^Jflini — Information to 
Magairato —criminal oror-eeduigs 
—Proiecution in conf-L,„i,iy wuh n»i uUra vires 
order.—Whea a Di^^nct Judge directed Ibe 
prosecution of the guTardiao of a minor, and the 
District Magistrate ('Irdored the case to bo tried 
hy the Additional D-^atrict Magistrate, ibo Chief 
Court on revision !“Lt aside the order of the 
District MagistratfL ag one passed without 
jurisdiction, on th h ground that the order of 
the District Judge)\ was illegal and there was 
no authority for f'Hhe prosecution. The order 
of the District Jud could not bo regarded as 
“inforinatioo” wif'^io the meaning of s. 190 
(1) (c) of the Grim. pro. Code. SITAL DAS v. 
Crown, 87 P,L.R.5 1910*8 !nd. Cas. 217-1* 

Cr. L.J. 602. (18 Oje. 636. 1 B. 310, fl.)- 

(1628)—S. 190 Jurisdietion of Dislrict 
Magistrate C. and {M. Station, Bangalore, to 
take cognisance of \ offences oaai’isf Ewropca^n 
BrifisA su6;ec(s,-Tl Ae District Magistrate of the 
Civil and Military ^AStation, Bangalore, has 
jurisdiction to take .^cogoi'/'nce of, ^ 

ofienccs committed anlby, European Bntis 

subjects in acootdance eil with ibe ® 

theCrim. Pro. Code J-Inre 
9 (od. Cas. 235«Ui^iCr. L J- «*9 M.L.T. 32i 
»34 M. 346 = jatiill. 2 B.W.N. 19S. 

(1629)-^^ 190-Sec ACT I OF 1978. 8. 3. 

Cr.C. 375 = Cr. Rg. 23 of 1888. 

(lite630)-8.100-S*c 
1 W, iCeir 720*s*2 Weir 46*2 Weir 149. 

B 190—See DlSMlSS.^L OF COM- 
^'iSTlRat.Uo. Cr.C.191 = Cr. Rg-60 of 

92L32)-a. 190-See POLICE REPORT. U.B. 
R-dbJ 1904, 3td Qr., Grim. Pro- Code, 25. I 
R»h4 58. 

8 190—Sce BUR. BRO. OF 
187.8, 5 (li.U.B.R. 1892-1896. VoI.I. 328. 

to‘5T247®'272° 359. fsi. n2!”U| 

L. i330: 1332! 1335 13^3- ^3^ 

8527, 1562, supra, and Nos. l/io. *»» 

4199, 4637, 4656. in/'O. 

(1636)-B9. 190. 90. 

JUBIBDIOTION Of-'^^i^J^ofsTRATES 7 M. 

RBFBBBNOE TO OTHER MAGlSTRAits, 

H.C. App. 2. 

(l636)-aB. 190. 1 » 5 -See ^N- act ” OF 
1907. 88. 9, ol. W. 7. 16 O.W.N. 1049-13 Or. 
L.J. 691 = 16 Ind. Caa. 499. 


Crim. Pro. Code (Act Y o( 1898,-ton!morf. 

h^m“o'rcS'ot 

‘ b:tc«"^u.°‘know,.d8. bo.ed .ith.-poo 
M^Ju'etrehoose. to .»k0 jetion 

iHiUP 


(1637)-Ss. 190, 170. 200, 205-Police repo^ 

flclion under-Knowledge based o» 

DufV of MogislraU-Objtet of the Code. 

’ police report' menliooed in s. 190 f ). . I 
p'rS. Code, is not limited to a report ment pned 
in B. 170 of the Code and the preceding 
Where on iolormation received by post, a 
Magiet’rate sent the oaee to the police 
and report, and on the report thua received took 
SognSoe. ol the OMO, .held J 

presumed that the action taken by him w»8 

106 


—«?s 190 and 173— Police rcfort ij 

TurortSl‘oL'mo';ic„ ,g..ost the eocu^ 

U.U that in the circumstances of the case. 
SfpreotTon i-tltotod 08.10,. the ooe eed 

rBB‘5^SeBT37ct8“:l4C%H.30d. 

nr.^qi-Ss. 190 and 191- Cognisance of 
Jence L a ‘"-™t^“.i“T"o‘:?eo°e."ol 
?St loJurthat the 

Ol to QllTUA Vi EM" 

<cl ol , 0 b... 75 ,’ c’, -10, L J 811-33 
STr ISOJ (1 0 W.N 367. 26 C, 786 F.) 

1 L.j%00-9 N L.B. 66-19 lod. 

Can. 946.] a 

190 191. scope or^Wbero a 

?;r»od« » 

MOMIN. 6 C.W-N. 202. 

(1G411-SS. 190 and mSee COMMITMENT 
TO SESSIONS COURT. 2 S.L.B. 9. Cc. 

L J. 224. 22 M. 148 = 2 We.r UO. 

f.RAqi^Sa 190 and l91-Sce MAGISTRATE, 
II mSiction of-Tbansfeu of cases- 

BEpSkCE TO OTHEB MAGISTKATES, ETC., 

A.W.N. 1907. 93 = 5 Or. L.J. 215- 

(1644)—8^- 190. 191, 195. 196. 198. 199, 200, 
i?n 173 203 537-Sre COMPLAINT-INSTI- 

tution’of complaint- 
^8 A 465 = A.W.N. 1896. 149,4 C.W.N. 367. 

^ a645)—Ss. 190. 191, 260a«d637—0/ 
1890 sb^Sumnuiry trial—No 
ISSiie-Conviction based on MagislraUa 
Sl^lion, Usalit, o/.-Tbe 

ooDvicted otfto oSenoa found thaU 

1890, after a summary trial. It was louuw 
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Criro. Fro. Code (Act Y of 1898)-con(tn«ed. 

there was d 6 complaint against the petitioner 
and in At the conviction was hnsedonthe trying 
own observation of the condition 
i certain horse belonging to the petitioner 
on no other evidence. Beld^ that the 
conviction was illegal. The omii^sioo to follow 
the procedure prescribed bya. 190 (cl and s. 191 
of the Code, and the omission to bear evidence, 
•ue both irregularities, which cannot be cured 
by s. 537. The brevity permitted in a sum* 
niary trial does not mean that there shall be 
no trial at all, or that an accused can be heavily 
fined at a Magistrate’s discretion, op a personal 
knowledge, ootwiebstanding that the liw gives 
the accused the tight of demanding that the 
case should be tried bv another Court. Kan* 
HAYA LALL V. KING.KmPEROH. 31 P L R 
1905=2 Cr L J. l87. 


I1G46I —190,191, 2S>\-^Proceedings under 
s. 190 {c)—Non-compli<ince wuk (he terms of 
s. 191— Effect^Proceedings under $, 351—Wof 
controlled oy terms of ss, 190, m.—fJeld, that 
the competency of a Magistrate to try a persoo 
for an offence of which he has taken cognizance 
under cl. (c) of sub s. U) of s. 190 is conttogent 
OD a strict observance of the provisions of s. 191 
and that those provisions are in.jiDdatory and 
neglect to couform to them m^kes the trial 
null and void. Beld. tbai e. 35h Crim. Pro* 
Code, 1898, is 6olf*coDtaincd and complete in 
itself and quite independent of the provisions I 
of s. lyo. HDd necessarily of s. I9l of the Code ; ' 
for. the accused against whom action is taken 
unders. 351, Crim. Pro. Code, has full informa¬ 
tion as tn the source and particulars of the 
materials upon which the ^Isgistrate acts. 
He can, if he likes, displace by argument or 
counter-evidence the probative cSeot of these 
materials so far as *they affect him injuriously. 
He is thus not placed under a disability to 
combat the eflect of the suspicious circumstances 
operating upon the mind of the Magistrate 
and influencing bis judgment, as in the case of 
a proceeding taking its rise under cl. (c) of sub- j 
S. (1) of 0. 190. EMPEROR V. Sakhia. 5 N L. ' 
R. 113=3 lod. Cas. 568 = 10Cr. L J 303. [i?., 

9 N.L.R. 65 = 19 Ind. Cas, 946= 14 Cr. L J. :190.] 

(1647)—Ss. 190. 391, 423 (1) (6) and 528— ' 
Jurisdiclion of appellate Court to try a case I 
itself, instead of ordifing a re-trial by subordu 
nate Court. —Where a second class Magistrate 
convicts an accused charged by the police, the 
Sub-Divisional Magistrate, as the Court bearing 
appeals from the second class Magistrate, has 
jurifidiction under s. 423 (1) and (6) to reverse 
the finding and sentence of the second class j 
Magistrate and to “ order a retrial by a Court ! 
of competent jurisdiction eubordioate ” to him. 
These latter words, when read with s. 528. are 
not to be taken as words of limitation, and do 
not exclude the appellate Court from itself 
trying the oSender, if the offence is oue within 
the ordinary jurisdiction of the Sub-Divisional 
Magistrate. The Sub-Divisional Magistrate, 
so acting, takes cognizance of the case not 
under s. 190 (If, cl. (c), but under cl. (6), as he 
has before him the police charge-sheet stating 



Crim. Pro. Code (Acti^Y of 1898)—continued. 

all the facts. EmperoA*^ MANIKKA Gba- 
MANi, 30 M. 228=16 M.J-t-* 'J- 846 = 2 46 

= 5 Cr, L.J. 104 = 6 Cr, 133 

(1648)-5s. 190, 191, si 3—Notice fo accused 
before transfer when — Failure to 

record reasons for transfe^vf o/.—Where a 
, Sub-Divisional Magistrate) ioforma- 

I tioD given by the police, anj ordered tbem to 
I chalan the accused under s 143, I.P.C. Held 
: that the Magistrate roalW . ' proceeded under 
[ s. 190 (5) and not under s. F- 
, not bound under s. 191 to giia-*’’cl8e aocused any 
option as to whether they ^o^'would be tried by 
him or not. The mere fajs i^ot that the Magis¬ 
trate asked the police to c 7 ja;icc,'.lan the accused is 
absolutely no ground for a‘j onny feat that they 
would not be impartially dealt with. Held, 
also, that, where the Disbisei'tiot Magisliate suo 
»jo(k transfers a case, no nJr'p 't'ce to the accused 
is necessary. Where the tw T'(asons lor a traosler 
are not receded under s.'/e fj 628 (3), the result 
oannotba the absolute c*d^> Uiment ot tbeorderi 
only the superior Court/tice will call lor reasoos. 
ABDULLA V, The KiN’GfndKEMPBBOB OF INDIA, 
3 P.R. 1910, Cr. = 35 P « 1909, Cr. = 164 P. 

L.R. 19i0 = 4 Ind. Cas. ^h9 (3411. 317. N. 

R.i 22 B. 549, Appl; 28 1902. Ct., Disf ) 

(1649)—5s. 190, 191. of 

■ Magistrate to inform accused of 
fried 6,v unoffter Courf. —The meaning 
Crim. Pro. Code, is that a Magistrate, 
cognizance of an oSmee unders. 190 (c), 
competent to try the case unless and untiJ 
has informed the accused, before taking 
evidence, that be is entitled to have his . 
tried by another Magistrate. The omissioDiC.y 
inform the accused of his fights is not a 
irregularity. S. 537 was never intended (P, 
apply to a case where the Magistrate B 
neglected to complv vpith the provisions I ^ ® 
s. 191. Emperor v.' chedi, 28 A. 2i2 = A.ifS'*' 
N. 1903, 258 = 2 A.L.J. 745 = 2 Cr. L.J. 809. 

(1650)— Ss, 190, 191 and 5bb~Duty 
Magistrate taking cognizance of an offence o 
his oion personal knowltdge.-’k. caucinmen 
Magistrate warned the accused that he mus, 
not leave his buflalosa in a certain spot. The 
accused persisted. Finding the place to have 
been rendered insanitary, the Msgistrale sent 
for the accused and fined him without taking 
any independent evidence. Heli, that the 
conviction and sentence were illegal, the Magis¬ 
trate not having informed the accused that be 
was entitled to have the case tried bv another 
Magistrate, and the case being one taken 
cognizance of on his own personal knowledge- 
Beli, also, that, though it was not incompetent 
for the Magistrate to take cognizance of the 
ofience on the ground of hia inspection of the 
locality, be ought to have acted on independent 
evidence. Kinq-Euperor v. ABDDL RAHIM, 

8 P.R. 1905, Cr. = 170 P.L.R. 1908. 

(1651)-Ss. 190, 192. 195, 476—Submission 
of record by Assistant Collector to the District 
Collector for inif taf ion of proceedings under s.193, 
i.P.C.'—An Assistant Golleotor of the second 


be 
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Crim. Pro. Code (&ot V of 1B9B)—con^inwcd. 

class trying a tent suit came to the conolusioo 
that tno plaintifi had oommiiied an o0eooe 
under s. 193,1.P.C. Ho thereupon submitted 
the record to the District Collector for slatting 
ft cess under the section. The District Collector 
ordered the iniiiiitioD of a case under s. 193. and 
made it over for deci^iou to a first class Magis¬ 
trate. Etld, that the order of the Assistant 
Collector was not an order uoder s. 476, but 
bis intention was to make an allegation to the 
Collector of tbe District with a view to the 
latter taking ac.ioo under the Code ol Criminal 
Procedure, and that the fact that the District 
Collector took action upon it, not as a Collector, 
but as the District Magistrate, did not aflect 
his jurisdiction to pass toe order which he had 
p493aa. Emperor v. sondar 8arup. 26 A. 
314 = A.W.N. 1904. 90. (‘23 A. ‘249, F , [P., 36 
A. 8=l0 A.L.J. 361= 13 Ct. L.J. 8:i9 = 17 fud. 
Cas. 673.] 

(1652)—Ss. 190, 192 and ibi-Cognuance of 
case by District Magistrate otherwise than ufon 
coniplatnl-^Validity of proceaure. —A certain 
peteoD, P.M. heat an application to the Dis¬ 
trict Magistrate alleging that the accused had 
taken Rs. 30 Irom him with the object ol brib¬ 
ing the Magistrate in whose Court P.M. was 
being prosecuted and that tbe accused had 
declared that he had paid tbe amount to the 
Magistrate, which be had not really done. The 
District Magistrate, alter recording P-M.'e 
statement and questioning some of his witness¬ 
es, iraijsferred the case under s. l'J2, Crim.Pro. 
Code, to another Magistrate for proceedings 
under 8. 16‘2, Penal Code. Held, that a Dis- 
icicl MagibCcaie could lake cognizance of a 
case otherwise than upon a complaint, ss. 190, 
192 and 234,Critu. Pro. Code, clearly validat¬ 
ing the proceedings taken, and that tbe lact, 
that there was no complaint made bclote tbe 
District Magiatcdte by acme person having a 
personal koowleoge of the fact cnal a bribe was 
ofiereu, aid not render the proceedings bad, 
CROWN V. ALLAHWAB.AYO wd. KHUDAliAKSB, 
1 8 .L.R. 119 , Cr. 

(1653)—Ss. 190, 192. 435—See DISTRICT 
Magistrate, 80 C. 449. 


(1664)-S*. 190, 195, 198 {^Crim. Pro. Code, 
1972, se. 140 ic), 467 to 470—SancRon to 
prosecute.—Tbe sanction by a Court, under 
es. 167. 460. 469 and 470. signifies that, in 
the opinion of tbe Court, a criminal ofience has 
been committed. Tbe complaint of a private 
person, prosecutiog uuder s. 140. ol. (c), must 
receive epeoial sanction by the Court under tbe 
above sections. But tbe sanotion is sufficient 
to justify the Magisirate in proceeding proprio 
metu on BU^peoion that an ofience has been 
^ed. (^OEBNEUPBBSB t. YaMNI 
‘udb. 


Crim. Pro. Code (Act Y ol 1898)—confinwed. 

(165Gi-8^. 190, 195, 198,478, 536, 637 (b)— 
See Sanction to pkosrcutb-who may 
APPLY FOR SANCTION, 4 C. 712. 

{1657)—Ss. 190. 195. 439 and 416—Distvic- 
lion 6eiit-ec»i sanction and complaint —High 
Court's power to revise nrdcr made undti s 476. 

_S, 190 applies to oficncoa rnuntioned in s. 195 

as wall as toothers, i c., a Magistrate can only 
take cognizance of an ofTenca mentioned in 
S.195 in onoof the three ways specified in c'. 190, 
and a. 195 fuclher declares that, except where 
the Court or public servant coiiceruod is ihe 
complainant. Its or his sanction is neec.-sary. 
The Code does not CJOtempUtsaCourt or public 
servant giving sanction wneie no applicaliou 
for sanction has been made. If a Ocuct or 
public servant ihioks it necessary to ioiliato 
a prosooutiou. the proper course is to make a 
complaint. As far as Civil, Criminal and 
Revenue Courts acting in tbe course ol a judi- 
ciil proceeding . are concerned, the prooeduta 
to be followed is prescribed in 8. 47G, and m 
that case, the Magistrate, who takes coRnizauae 
of the ofience, is not required to examine the 
complainant on oath (see s. 200). Other Courts 
or public servants are not specially provided 
for- They are in the category of ordinary 
complainanis. Granting sancti'.n implies that 
Home one wishes to prosecute, but canuot do 
so without the sanction prescribed by a. 195 ; 
because no Court will take cogoizanoe without 
it. Where it is the Court or public servant 
itself or himself that wishes to prosecute, sanc¬ 
tion is not required. All that is wanted is the 
complaint of that Court or public servAut, and 
the question of sanction does not arise. The 
distinction between a sanction and a complaint 
is important, because the provisions relaiing to 
revocation of sanciion in s. l‘J6 i6i do uot 
apply to complaint?. A complaint under 
a, 476 is clearly an order within the moaning of 
sL 435 and 439 read with s. 423. and the Chief 
Court has poier to set it aside in revision, 
where there is maoifest injustice or where the 
Court acting under 8. 476 uas not exercised its 
discretion in a proper way. NGA PAW U v, 

Kino-Emperor. U.B.R. 

Code 1 = 6 Cr. L 3 23. U8 A. 213. 26 A- 
26 B. 785. 20 C. 349. 21 M, 124. 26 M. 98, U. B. 
R. 1904—1906, Cr. F.O., 4, U.B.R. 1904—1906, 
Evidence. 3. B,. IB.. 4 But. D-T. 246= 12 Ind. 
Cas. 289. 13 Ct. L.J. 569 = 15 Ind. Cas. 985 = 
U.B.R. 1912, I. 123. 20 Ind. Cas. 406 = U.B.R. 
1913, 166 = 14 Or. L.J. 422, 10 Ct. L.J. 12 = 
U-B.R. 1908. 4tb Qe., 13.] 



(1656)—8b. 190. 196, 198, 478. 636. 537 (6)— 
See dANCTIONTO PROBECOTE—conditions 
BBQUISITB FUR ORANT oP BaNOTION, BTC., 
4 L.b.K. a47 =6 Cr.L.J. b5. 


(1668)—Ss. 190, 195, 535 and 537 (6)—See 
ACT XI OF 1878, ss, 19 aud 29, 4 L.B.R. 247 = 
8 Cr, L.J• 65, 

(1659)—S3. 190. 197—See DEFAMATION, 
19 B. 51. 

(1660)—Ss. 190, 200 ( = Crtm. Pro. Code, 
1861, 3.66)—yolun(orp oppearance of (wensed 

_ Want of summons or complaint—Ministerial 

Acte.—^hote the accused appeate voluntarily 
to answer a charge, the want of a eummons or of 
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Crim. Pro. Code {Act Y of 1898i—con^in?wd. 

a coiuplaitst mi order to tbo issue of a BummoQS 
becomes unmalorial. Tbc lakiog of a complaio^ 
aid t:5uiDg summons are not* however, 
Duni'^ittial acts, HEG. V, SUDASBVAPPA, Rat. 
U<i Cr. C. 8. 

(KiGJI—Ss. 100* 200—Sre ACT Ill OF 1877* 
t,. 4 B.L,R. Ap. 60 ^ 13 W.R. Cr. 21. 

(1GG2)—5s, 190, 200 and 201—Authority to 
direct previous locat invcsiigntion by a Hub^ 
oruinate Magistrate^— In the case of a complaint 
taken cognizance of by a Magistrate under 
s. iOO, it 18 competent lo bim under s. 202 to 
direct a previous local investigation to be made 
by a Subordinate Magistrate ; but be can do so 
only It be distrusts the iiuib of the complaint 
and before is&uing a process compelling the 
atieudaoce ot tbc person ccmplaiued agaiobt. 
When cognizance is taken ot an oSence under 
cl. (b) or tej ol a, 119, sub s, l.the provisions 
of s. 200 are not applicable tbereco. in re 
Ra^OA CHAUI. 2 Weir 241^2 Weir 3B-2 
Weir 149. [U., 25 C.L.J. 517*13 Cr. L.J, 009 
*16 C.W.N. 1105*16 lud. Cas. 257.] 

(1063)—Ss. 190, 200, 202—TRIAL, 10 W. 
R, Cr. Cir. 1. 

(1664)—Ss. 190 202—Djsmtsrnl of com¬ 

plaint wilbout exammivg complainant andsanc^ 
ticn to prosecute, — Where an aoousatioo agaioat 
a police cibcer svas oiamisscd by the Diatrict 
Magistrate witbouc tzamiuiog tbe cempiainaDt 
on oath and sunctioo wae given to prosecute 
him, held, that the worua'^may take cogoizance 
ol an offence** in e. ISO of the Code, do not 
mean that a Magistrate is not bound to take 
cognizance of an oSonce on receiving a complaint 
of such facts constituting such offence aod 
that he could treat it as a miscellaneoue 
application *’ or as more ** inlormation ” of an 
offence, upon which be could take action or not 
just as he might choose, and upon which, if he 
chose to take action, be could »ake such action 
as be chose \ on tbe other band, it is incumbent 
on the Magisiraie under a. 200 of tbe Code, if he 
did not translsr tbe case under s. 192. to at 
once examine the complaiDaot: he could only 
order an enouicy or investigation into tbe case 
in accordance with tbe provisions of s. 202, 
and be could not make over the csse to the 
police for enquiry: held, therefore, that tbe 
complaint was not tried oui, not being dismissed 
on evidence recorded by the District Magistrate 
ot obtained by bim in manner prescribed by 
8. 202. and that tbe order sanctioning the 
prosecution was without jurisdiction. Ram 
BARUP V. KING-EMPEROR, 4 0,C. 127.(27 
0. 921, F.) 

(1665)—S$. 190, 203 {‘^Crim. Pro. Code, 
1872, S3. 141 arfd 147)—CompZainf in the form 
of poftce report—Dismissal wilhoxU examining 
u;i(neesf$.—A complaint made in tbe form of a 
police report or charge sheet may be dismivsed 
without examining tbe witnesses. llIOH 

Court proceedings. 24th July, i875i 
N o. 1662, 2 Weir 246. IF,. 2 Weir 246.] 

(1666)- Sfl. 190. 203-See CONVICTION, 

3 B.H.O. Ot. 34. 


Crim, Pro, Code (Act V of 189S)—continued. 

(1667)—Ss. 190, 204 and 65—Cognizance of 
offence by ^agisiraie—Arrest of the accused in 
the presence of the Magistrate.—^here a Magis¬ 
trate has not taken cognizance of an offence in 
one or other of the only three modes acoording 
to which be can take cognisance of the same, 
but merely proceeds upon an oral complaint 
not recorded under s. '/OO, tbe Magistrate is 
not competent to issue a warrant for tbe 
arrest of tbe accused and to remand the accused 
to custody. In re BaNOA CHARI, 2 Weir 
241*2 Weir 149» 2 Weir 38. [R., 15 C.LJ. 

517*13 Cc.L.J. 609 = 16C.W.N-1105*16 lud, 
Cas. 257.1 

I 

{16C8)—Ss. 190, 253—Cases initialed bypolice 
report—Magiitraie's powers. —A Magistrate is 
eolitled to refuse to initiate proceedings on tbe 
report of tbe police, where there is do com* 
plaiot. Such ao order, if tbe case is DOt a 
warrant case, cannot bo made under s, 253. 
Even if the order is made under s. 253. it should 
be taken as one under s. 190, aud tbe High Court 
will not interfere with such order, even if it is 
wrong. BHIKU BaRI v. KINO-EMPEROR. 1 
A L.J. 609. 

(1669)—Ss. 190, 260 (1). 355-See SUMMARY 
TRIAL, 6 N.W.P. 254. 

(1670)—8s. 190, 309, 529(e). 530 ift). 531— 
Proceedings wrongly held—When can be sot 
aside—Mode of recording opinions of assessors 
—See JURISDICTION—GENERAL, 39 C. 119 = 
16 Ind. Cas. 65 = 13 Cr. L.J. 438. 

( 1671 )—Ss. 190, 351 (=Cftm. Pro. Code, 
1882,83.191. 351;—C’t)<?ni80»Mre of an offoice 
against a witness.—k Magistrate taking cognis¬ 
ance of ao oSenoe against a witness lo a case, 
which is pending before bim, upon tbe facta 
disclosed by the evidence of another witness, 
does so under s. 191, cl. (c). and not under 
8. 351, Crim. Pro. Code. KHUDIRAM MOO- 
KER.TEA V. EMPRESS. 1 C.W.N. 103. [Dtss., 
10 Ut. L.J. 303 = 3 Ind. Cas. 568 = 5 N.L.R. 
Ii3; R., 18 C.W.N. 921, J1 Cr. L.J. 489 = 7 
Ind. Cas. 461 = U.B.R. 1910, Cr., P.C.. 2,] 

(1672)—Ss. 190, 437—Jurisdicfion of Magis¬ 
trate (0 try persons whom the tvxdcnce discloses 
to be ©(Renders.—Tbe action of a Magistrate is in 
no way limited in regard to proceedings against 
persons concerned in an oScnco by hia powers 
in regard to taking cognizance uf the oSenco, as 
it may be originally disclosed. Haying taken 
cogoizance of the offence, he has juriadiotlon 
to hold judicial proceedings in regard to all 
persons who. tbe evideoce shows, are the 
ofienders. BISHEN DOTALRAIv. CHEDIKHAN, 
4 C.W.N. 660. [D., 39 C. 119=13 Or. LJ. 

433=15 Ind. Cas. 65.] 

(1673)-83. 190, 497-Scfl ACT XVHI OF 
1850, 3 B.H.C. A.C. 36. 

(1674)_88. 190, 528—See TRANSFER OP 
Criminal Cases—Grounds for transfer 
—NOTICE. SO.W.N, 488. 

(16751—83. 190 and 556— See RIOTING, 
8 O.C. 418(B)=3 Ct. L.J. 27. 
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(1676) —Ss, 190(1). 191 .—Where the Sdagis- 
trate took oognizinee of ao oSenca. appareotly, 
of his own kuowlodge under s. 190, eub-s. (1), 
cl. (ci, he was bound by s. 191 to ioiorm the 
acoused that he was entitled to be tried in 
another Court. QueeN-EMPEESS v. Ml CHIN 
MA. U.B.R. 1897—1901, Yol. I. 59. 

(1677)—S. 190 (1) (a), li), (0. s. 4 (/*)— 
Conipiaint — Person lilinq need not have 
personal knowledge of faots-Difference be- 
tween els. (a) and (6) of s. 190 (l> and cl. (c). 

_The person making a complaint need not 

himself be a witness not have personal know¬ 
ledge of the facts constituting tbaoSence. (13 
B. 600, 22B.112.UC.707,R.) The real distinn- 
tlon between sub*cl. (c) and sub-ols. (a) aod 
(ti) ot 8. 190 (1) is that, in the two latter case?, 
an appUoatioo is made to the Magistrate to take 
cogDi 3 ance of the ofienoe either hy a complain* 
ant ot bv the Police, while io the former case the 
Magistrate takes cognizance suo molu either on 
his own knowledge, or Ruspicion, otoo informa¬ 
tion received from some person who will nob 
take the responsibility of setting the law in 
motion. In thUoasetholaw. partly out of regard 
for the ^uecepiibiltties of the accusca and partly 
to inspire confidence in the administration uf 
iustice, allows the accused the right to claim 
to bo tried before another Magistrate. I.MPERA- 
TOR V. SHEWAK RAM, 7 8.L,R^ 77^15 Cr. L. 
J. 369»23 lad. Cas- 737. 


(IG781—Ss, 100 (1) in), ib). (c), 251. 253, 520, 
Irregular proceedings by ihwd chss Magx%- i 
irate effect of ^Sub-divisional Magistrate's juris- ' 
dictionTrial of an offender,^' meaning o/.— 

A third class Magistrate, who has no juris¬ 
diction to try a case under s. 411, Indian Penal 
Code, took cogni^ince of such a case on a police 
report, and discharged the accused, but direct* 
ed the arrest of another, who was present in 
Court, as he thought from the evidence that he 
ought to be prosecuted under e. 489, in connec- 
tioQ with the eamc transaction. The Sub-Divi- 
eional Megistrate, seeing the ircegulatibics of 
the third otase Magistrate’s proceedings, directed 
the discharged pereon to be re-arrested and 
tried ; thereupon, the arrested person applied 
for teyision stating that tho Sub-Divisional 
Magistrate took cognizance of the charge 
against him under s. 190 (1) (c) of the Code, 
and that, as he did nob comply with e. 191, his 
proceedings were void. Held, that the irregular 
proceedings of the third class Magistrate, in 
reference to the two persons, could not aSect 
the Sub Divisional Magistrate's jurisdiction. 
As regards the first person, ths order of dis¬ 
charge. even if valid, did not need to bo set aside, 
and its existenoe was no bat to further proceed¬ 
ings. As regards the second, the Bub-Divisional 
Magistrate must be held to have taken cogniz* 
anoe of the ofienoe under s. 190 (1) (5)* When 
a Magistrate baa taken cognizance of an oflence 
on a complaint or on a police report, and finds, 
from the evidence before himi that oertain per¬ 
sona, not already accused, should be tried for 
beiDg oODOorned in it, he is justified io making 
them aocuaed persooB in the case, and is not 


Grim. Pro. Code (Act Y of 1898 )—continued. 

debarred from trying it. It is not nocesaaty 
that a romplatnt or a police report sbcald 
expres'ly charge an accused person, to give the 
Magistrate jurisdiction to deal with him under 
cl. (a) or cl. (6|. “ Trial of an offender " is nob 
defined in ihe Code. Tbo trial sceras to begin 
when the accused is called upon to plead to a 
charge and a Magistrate’.-, proceedings, before 
this stage is reached, are in tho nature of an 
enquiry. This view is supported by tbo lan¬ 
guage of thess. 177, 181, 209. 25.1, 2.')}, 256, 347, 
403, 451. If, iu this view, a Magistrate’s 
proceedings in a warrant-case, down to the 
discharge of the accused, do not am-ount to the 
friai of an offender, the third class Ma-gistrate’s 
proceedings in regard to the first accused are 
covered by s. 529 (cl and being taken in good 
faith, though erroneously, are not void. If, on 
the other hand, be is considered to have tried 
the first accused, his proceedings are void under 
s. 530 (pi. In either cise, there is nothing to 
ioterfero with further proceedings against him 
before the Bub Divisional Magistrate. As 
regirds the second acoU'^ed, tbo third class 
Magistrate was not cr(mpcl?cit to try an offence 
punishable under s. 459, and he was not there¬ 
fore empowered by b. 65 to arrest him in hie 
presence, but the third class Magistrate must 
be ptc.sumed to have taken cogtnzinco of the 
charge against him, on the police report, under 
8. 190 (1) »6). NGA KUN v. KIMG-EMPEBOR. 
U.B.R. 1903, 4th Qr.. Grim. Pro. Code, 41. 
(U.B.U. 1897—1901, Vol. I. 56. U B-E. 1902— 
1903, Cr P.C.. 21. U.B.R. 1904-1905, Cr. 
P.C., 19, H.) 


^ 679 )—Ss. 190, els. (al, 16) anrife), 351 (cZ. 2) 

Cogniea'iceof any offence'—Trial of person 
charged with theft before second-class jVagisfraft! 
—Magts'.rale finding a loilncss to be concerned in 
ihe oOente—Cognizance of case against suck wit- 
ness—Lfgalily — Magislrale acting under s. 35l« 
cl. lc)—Nol affected bys. 191. cl. (c) —One J was 
seat up for trill, on a Police report, for the 
oflence of stealing tho complainant's cattle, to 
a second-class Magistrate In the course of the 
trial, tho Magistrate found that the oflence was 
not committed by J but by L, a prosecution 
witness, and took cognizance of the case against 
L. bad him arrested, end reported the case foe 
transfer to the Sub-Divieional Magistrate, 
Beld, that the Magistrate was empowered to take 
cognizkncG of the oflence under s. 190, cls- (a) 
and fb) and that his proceedings were not ultra 
vires. The expression in 8. 190, * cognizance of 
any oflence' is not equivalent to ‘ cognizance of 
any offender.’ 8. 351. ol. (2i. empowers a Magis¬ 
trate to join as a co-accused any person attend¬ 
ing his Court, who seems to him to be implicated 
in the case under trial. A Magistrate acting as 
in this case, under this section, if be has already 
taken cognizance of the offence on a complaint 
or Police report, is not acting under 8. 190 (c). 
IMPERATOR V. LAEU wd. 8-\UUG, 4 S.L.R, 
238 = 11 lod. Cat. 883 = 12 Cr. L.J. 89S, 

(1630)—Ss. 190 (o). (c), and 191—Ta&ing 
cognisance of offence by Magietrau upon receiv¬ 
ing complaint of /aefs.—Upon evidence recorded 
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by a M-sistraie trying a case of theft, it 
liiiic the present petitioneT was guilty 
o! liie I. liL-t.L-e of theft, and the petitioner, having 
been tried and convictedof the same by the 
I^Iigistraic. urged on revision that the Magis- 
truii-should not havo tried the case himself. 
ijtid. that the ccntpniion bad no force. QUTItA 
V. CKOWN, 68 P.L.R. 1904 = 32 P.R, 1904. Cc. 
(i C.W.N. 367. 26 C. 789. F.) 

(1681)—Ss. 190 (a), (c), 191—Cognisance of 
oljftica by Magistrate on rictivinr, a complaint 
oj facts—Riylit to claim a tiansfer .—Where a 
person complained against three persons to a 
Magistrate charging them with having com¬ 
mitted certain ofiences, and the Magistrate, 
having examined the complainant on oath and 
some witnesses on her behalf, ordered sum- 
mocses to be issued ag.^inst the three persons 
mentioriGd in the petition of complaint as well 
as against a fourth person not named in the 
petition, for an cffence other than those men¬ 
tioned 111 the petition, held, that the Slagistrate 


1 


, by 

I having caused grievous hurt to R 


took crgnisance of the oOcuce as against all the 
persons under s. 190 (a) and not under s. 190 (c), 
and consequently the Rlagistraie was not by 
8 . 191 debarred from trvieg the case. JAGAT 
CHANDRA MOZUMDAR V. QUEEN-EifPRKSS, 
26 C. 786 = 3 C.W.N. 491. : F.. 32 P.R. 1904, 

Cr. = G8P.L.H. 1904; R., U.B.R. 1897—1901. 
SO. Cr,] 

(lC8-2)-Ss. 190, sub s, (1) (a), (c). 195. 299— 
Cognizance of ofience upon complaintof person 
other than the one affected by offence —See 
PENAL Code. bs. 99, 323, 493, 498, 14 Cr. L. 
J. 409-20 Ind. Cas. 233. 

(1663)—S. 190 flj (6)—See ACT IX OF 1890, 
s. 131. U.B.R. 1897—1901. Vol. I. 54. 

(1684)—8. 190 (bl~See ACT XH OP 1896, 
ss. 36, 37, 45 and 57. 8 P.R. 1901, Cr. 

(1685)—Ss. 190 (1) (6). 4 (1) (h)-Written 
report ]rom police officer in nan-co^meable case, 
neither a police report, nor report of a police 
officer—Information and complaint—Police Act, 
s. 2 i—Burma Gombiing Act, s. 10 .—Where a 
1st class Magistrate receives a written report 
from a 1st class constable that gambimg, 
punishable under s. 10, Burma Gambling Act. 
had taken place, and Ihe Mapisbrate purporting 
to act under a. lyO (1) (a), issues summonses 
to the persons named in the report, such report 
is neither a police report witbiuthe meaning ot 
B. 190 (1) (6). oot the report of a police officer 
within the meaning of s. 4 (1) {h), Crim. Pro. 
Code. The expressions ‘^police report’* and 
"report of a police officer,'* as u?cd in these 
sections, rclcr to reports by police officers under 
ch. XIV, Cnm. Pro, Code, and more espfcrally 
under 8, 173* Where, without a reference from 
a Magistrate, and otherwise than in a report 
under s. 1734 a police officer makes a report on 
a Don-ccgnizable case, such report may be 
regarded as*an information laid in pursuance of 
the provisions of s. 24, Police Act, ot it may, 
in certain cases, be treated as a complaint. 
0 deeN‘Ewpress V. Nga shwe Lin, l L,B. 
R, 18, lOviTTuUdf 2 LiB,R. 146,*J 
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(1686)—190. chr (i) and (c)—Cojnuance 
of case not upon first in/ormofiou, but upon a 
subsequent Police report .—Where a Magistrate 
issued warrants against persons not named in 
the complaint or in the first information, but 
named in a report subsequently made by the 
Police after investigation, held, that tbo Magis¬ 
trate took cogniZHuce of the case under cl. (b) 
and not under cl. (cl of the sectiont RaJ.^NI 
KANTO CHATTEBJEB V. EMPEROR, 8 C.W, 
N.864. 

(1687)—Ss. ISO, su6-s. (1), els. (fcl d; (c). 191, 
537 —Police complaint against one person— 
Trial by AJagistrate—Parttal evidence tahen— 
Joinder of another pereon as accused at Mogis- 
0 ale's xustance^Ccgnieance unaer s, 190 (1), 
cl. ic)—Action under s. 191, unnecessary--Joint 
trials Not degun afresh—It regularity^ Absence 
of preiiid\ce^ Cure under $. 637.—Lwas charged 
tbo Police before the i^Iagi^trate of T, for 

The Magis^- 

tratr, after examining the investigating officer, 
found that another person S should also be 
joined bb an accused person. Accordingly 
process was served upon S, and L and S were 
tried together and both were convicted. During 
their trial, the investigating officer was not re¬ 
called and re-examined, but bis depouition was 
read over to 8. who wa^ allowed to cress-examine 
him. Eeld, that the Slagistrate took oogotzance 
of 6*s oSence under cl. (6) and not under cl. (c) 
of sub- 3 , (1) of 6, 190, Crim. Pro. Code, and 
was consequently not bound to act under s. 191. 
Crim. Pro. Code. Eeld, also, that the trial 
ebould have commenced afresh v/beo both L and 
S were placed before the Magistrate, that the 
failure to examine the investigating officer was 
an irregularity, and that, ibe mistake not 
having prejudiced S, it may be taken as cured 
by s. 537. Crim. Pro. Code. SaRWA v, 
EMPEROR, 9 NX-Ri 65=»14 Cr.L J, 290-19 
lad. Cas. 946. (26 C, 786. 4 C.W.N. 367, 6 N. 
L.K. 113, 32 P.R. 1904, fl.) 

(1688)—S, 190(1) (c) ^Cognizance of offence 
upon private information—Duty of Magistrate 
to record information^Magistrate interested in 
his capacity as Collector—OompeUncy to issue 
xoarranls —When a Magistrate takes cogni¬ 
zance of an oSence on information from any 
person other than a police officer, under s. 190 
U) (c) of the Code, bo should at least record the 
information on which he has acted, though it 
may not be obligatory upon him to disclose the 
sources of that information- Where the Deputy 
Commissioner, as Colleotor and, as such, 
representing the Court of Wards, which was 
part proprietor of a bazaar, granted a lease 
with other co-proprietors on certain terms to 
one C, and, from certain information lodged to 
him as Colleotor, ordered, in his capacity as 
Magistrate, the issue of warrants against C and 
others on the ground that there was prima facie 
evidence of an offence under ss. 465 and 468, 
I.P.C., having been committed by C with respect 
to the lease and that he was abetted therein by 
other shareholders in the bazaar: Eeld that 
the Deputy Commissioner, as Magistrate, was 
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not compatont to aot on that ioiormation and 
to issue the warrants, as, by such act ion, bo was 
practically making himself a judge in bis 
own case. ThAKUR PERSIIAD SINGH v. 
EMPEROR, 10 C.W.N, 176»3 Cr. L.J. 473. (5 
B.L. R. 274, 13 W.R. Cr. 1. K) [F-, 36 C. 1076 
= 12 O.W.N. 1075*8 Cr, L J. 235, 37 C. 2il* j 
llO.L.J. 415=14 C.W.N. 569=11 Cr. L.J. | 
305 = 6 Ind. Gas. 276.] j 

(16S9|—S. 190 (1) {c)—In$titutioncf prccced- ■ 
ings.—k Magistrate of the Second Class caruiot . 
institute proceedings under s. 120 (1) (c) ofibo 
Code of Criminal Procedure upon his know- , 
ledge or suspicion ; the PuDj.ib Government j 
Notification No. 99, dated 3rd February. 1883, 
authorizes Magistrates of the First and Second 
class to take cognizance of oSences upon m- 
forroation, and not on tbeir own knowledge or 
suspicion. PlYARE LAL V- EMPEROR OF i 
INDIA, 186 P.L.R. 1901 = 20 P.R. 1901. Cr. ' 

(1690)—S. 190 (1) (c)—J«risdicfion of a 
Magistrate to act on viformation transmUlid to 
him in another public capacity—Cognizance c/ 
an offence of miscJiiel under s. 42G. Penal Code 
—Order of attachment—Legality.-Held, per 
Stephen, J.—iCarnduff, J., dubitante) that * 
Magistrate is not competent to act under s. 190 
(1) (c). Ctim. Pro. Code, on any informaUon 
which has been transmitted to him in another 
public capacity Held, also, a Magistrate, who 
takes cognizance of an oQence of miechief by 
cutting timber from the forest, has no juri-=5dic* 
tioo to pass an order of attachment of the trees, 
which form the subject of the alleged oflencc- 
LAKHI NARAYAN GHOKB v. EMI’EBOR. 37 C. 
221 = 14 C.W.N. 589 = 11 C.L J. 4l5 = 6 Ind. 
Cas. 276. (10 C.W.N. 776, R.) 

( 1691 ,_S. 190 (0 ( = Cri»tt. Pro Code, 1882. 
s. 191)—Cognizance of case by Magistrate on 
personal knowledge — Transfer. —Where a 
Magistrate takes cognizance of a case under 
B. 191 (c) on his own personal knowledge, be 
should, on an application being made by the 
accused, transfer tbe case to anotber Magistrate 
or commit the accused to the Sessions. QUEEN- 
EmpbesSv. Howthobne E., 13 a. 345 = a. 
W.N. 1891. 102. 

(1692)—S. 190, c£. ic)—Cognizance of ease 
against persons nof originally ccmplained 
against. —Where a complaint is made against 
some persons, and the Magistrate takes cogni¬ 
zance of the oflence, it is the duty of the 
Magistrate to deal with the evidence brought 
before him and to see that justice is done in 
regard to any person who might be proved by 
the evidence to be concerned in the offence. 
Ohabu Chandra Dab v. nogendra 
Krishna Chakravarti, 4 C.W.N. xlv. [F., 
U.B.R. 1897—1901, 66, Cr.] 

11693)—S. 190 (c)—Omission by Magistrate 
to inform accused of kit right to have ease tried 
by another Magistrate, —Where a Magistrate 
takes oognissnoe of an offence under s. 190 (c), 
bat does not inform the accused that be is 
entitled to have the case tried by another 
Court, the omission may be a gioand for having 
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the proceedings set aside, but it is no ground 
for making an order for transfer, In ie ABDUL 
ALLY Sahib. 2 Weir 131. 

(1691)—S. 190 (c)—See Act X OP 1373. s. 5. 
27 C. 455. 

(1695)-Ss. 190 (1) (c), 191 —Coryntzance of a 
COSO triable fjxlusively by Cowl of Sessions 
und^r s. 190 (1) (d— to comviU— 
Duty cf Magisirale —What s. 191 provides is 
tbal, il a Magistrate takes cognizance of an 
oflenoc UQder (1), ci. (c) of 190. and 

U, befor*f any evidence is taken, ibo accused 
objtclB to bniig tried by such Magistnite, he 
may either transfer the case to another Magis- 
I rate or commit the case to the Court of Sessions. 
He cannot make a commitment without hold¬ 
ing a preliminary enquiry, so that tbe section 
distinctly empowers him to bold a preliminary 
enquiry, even in cases triable by himself. It 
necessarily follows that ho is competent to 
hold a preliminary enquiry in cases exclusively 
triable by a Court of Ses.^ions. (JUBEN-EM- 
press V. ABDUL RAZZaK KHAN, 21 A. 109 = 
A.W N. 1898, 186. 

(;69G)-Ss. 100 (1) (c) and I91.-Wben a 
Magistrate takes cogoizance of an offence under 
sub-s. J. cl. (c) ofs- 190 of the Code, he is 
bound under s. 191 to inform the accused that 
be is entitled to a transfer or commitment, 
and shell give effect to any objection wbk-h may 
be raised on bis behalf. The jurisdiction of 
tbe Magi.strate to try the case is contingent, 
therefore, on the accused being informed of 
and waiving the tight vested in him by the 
Code KMl'RESS v. A.MARSINGH PaTWARI. 
13 C.P.L R. Cr. 191. (13 A. 345. 

(1697)—Ss. 190 (1) Ic) and m—ApplicabilHy 
to the appellate Court—Appeal, part or a Inal. 
—A Magistrate, passing ordi-re for the issue of 
summons agairst the accused in a case placed 
before him by an order of iho Collector to the 
effect that the case should be put up before the 
Magistrate for the issue of necessary orders, 
takes cognizance of the case under s. 190 (1) (c). 
A subordinate Magistrate, who took cognizance 
ofaoassunder s. 190(11(0. Ctim- Pro. Code, 
could not, after becoming District Magistrate, 
hear an appeal from a conviction in tbc case 
which was tried by anotber subordinate 
Magistrate, without following the procedure 
laid down by 8.191. Ctim. Pro. Code, an 
appeal being part ‘^>0 trial lor an offence. 

Bansi Lal V. Emperor, 12C.W.N. 438=7 Cr. 

L.J. 224. 

( 1698 )-Ss. 190 (1) (c) and 19\—A2>plicalion 
for transfer from file of Magistrate who had 
taken cognisance of case. —After the institutioa 
of a ocmplaint. the names of some mote accused 
persons, which were not in the original com¬ 
plaint, were added by the Public Prosecutor 
under inetructione from the District Magistrate. 
Tbe accused did not at all appear before tbe 
Magistrate. Held, that tbe Magistrate could 
not aot under s. 191 for transferring it to some 
other Magistrate under him and that the 
application for transfer was premature. Held, 
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also, ibat the caFe agaio&t the newlj added 
ac'.HKed taken cognisance of by the 

r^Iagiiitraio under e. 190(1) (c), Crim. 
Peri. Code, and that s. 101 appiied to the case. 
Noilher for the above reason, nor because 
ILe District Magistrate enUrtaios a complaint 
jn tbc face oi a standing order in force that all 
cr.mphints should be presented to the Senior 
lM>tgislrHte of tbc District, nor again because 
the District Magistrate appoints a Tubiic Prose¬ 
cutor to conduct tbc case, can it be held that 
ho has prejudged it. so as to entitle a party to 
claim its translur toa Court outside the District. 
Madno Siiwii HLA V. The Cuown, i4 Bur. 

L R. 327 = 9 Cr. L.J, 6i. 

(1699)—S.s. 190 (c) and iOl~Report by the 
Cantonment Maefistrate to the Assistant Com¬ 
missioner^ Murree- — Held, that where a 
I^Iagistrate received iniormatiou from another 
Magistrate that A appears to have committed a 
crime and after Fcme inquiry the former thinks 
IbatB has ocmmittcd it and prosecutes him (or 
tbc same, he takes cognizance of the c«iso under 
s« 190 (c) of the Grim. Pro. Code. Consequently 
the accused is entitled to have tbe case truos- 
feted to another Magistrate. MAKEIaN SINGH 
V. GUNNER JKPfSON, 10 P.W R. 19l4, Cr.»63 
P.L.R. igi4»15Cr. L.J. 261«23 Ind. Cas, 
469. 

(1700)—Ss. 190 (c), 19)—Magistrate acting on 
his own knowledge of (act*<-Eailure to inform 
accUFcd of his right to be tried by another 
Court—See Buu. ACT II OF 1876, ss. 18, 19, 
Rules 51,62, G8, 69,13 Cr.L J. 52«13 lod.Cas, 
388 “4 Bur. L.T. 259. 

(1701)—Ss. 190, sub-s. (1), cl (c), 191, 202— 
7n/or7na(ion before police reported to be Jalse — 
Judicial enquiry ordered by Deputy Magistrate 
disposing of police report-^Case made over to 
another Magistrate^Issue of process by latter 
after enquiry—Competency of such Magistrate to 
iry accused. —Where the police reported an in¬ 
formation of theft lodged against the petitioners 
by one S to be false and recommended tbe 
prosecution of 8, and tbe Deputy Magistrate 
in charge, on receipt of the police report, ordered 
a judicial enquiry although there was do 
complaint by S, and subsequently reoalled that 
order and made over the case for disposal to 
another Deputy Magistrate, who, alter taking | 
evidence, issued summons againstthepetitioners, 
Eeld, that the Deputy Magistrate who issued 
process against the petitioners did not act either 
upon a police report or upon a complaint, and 
although 5. 190, cl. (c), may not strictly apply, 
the petitioners ought to be allowed to have tbe 
case tried by another Magistrate. Ananta RAM 
TEWARY V SHEIKH ALTAB SARKAR, 17 C.W. 
N. 799»14 Cr. L J. 429^20 Ind. Cas. 409. 

(1702)-Ss. 190 (1) (c), 191, 556—Whether 
report of Akunwan is complaint — Perso?iaI 
interest^ —An akunwan submitted a report to his 
Deputy Commisdioner stating that, from the 
enquiry he was ordered to make, there was a 
prima facie oase against a thugyi^ showing that 
he had collected revenue in excess of the 
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authorised amount by means of falsiBed receipts 
made by him, and bad committed ofieDces 
under S3. 417 and 47T*A, Indian Penal Code, 
The Deputy Commissioner took up the report 
in bis capacity as a Magistrate, and issued a 
warrant against tbe applicant under s. 477-A, 
Penal Code. Held, that tbe District Magistrate’s 
procedure was uot correct, as be should have 
ezaminod tbo ahunxoan on oath before issuing 
a warrant, but thp^t this omission was a curable 
error in procedure. The report of the ahunxoan 
is a complaint, and tbe action taken by tbe 
District Magistrate was taken under cl. (a) and 
not under cl. (c) oi s. 100 (1). Held, that tbe 
fact that tbe District Magistrate was also the 
Collector, did not bar him from trying the case, 
as be bad not initiated the proceedings or taken 
an active part in collecting evidence against tbe 
accused, aifO. that the Deputy Commissioner was 
entitled to accept the report as a oomplaint, 
in bis capacity as a District Magistrate and to 
take proceedings under tbe provisioos of Grim. 
Pro. Code. Nqa Ba v. KING EMPEBOR. U, 
B R. 1902-1903,Criro. Pro. Code, 21. (U.B.R, 

1900, Crim. Pro. Code. 113, R.) 

11703)—Ss. 190 (c), 192, 195 (b). 200, 476— 
Proceedings xinder the Village Act are not judi¬ 
cial proceedings.—Tbe Gommieeioner, Pegu 
Division, in a proceeding under the Village Aot, 
wrote to tbe District Magistrate requesting him 
to proceed against the petitioner under 6. 476 of 
the Crim. Pro. Code, for an ofieoceunder a. 199, 
Penal Cone : Held, that no sanction was 
necessary under s. 196 (6) of th® Crim. Pro. 
Code, and the District Magistrate could take 
cognizance under s. J90 (c) and transfer the 
case to a Subordinate Magistrate under s. 192 
of the Code. MaUNG KYB v. EMPEROPm 8 
lad Cas. 949sll Cp.L J. 736. 

-S. 191 (»1882, B. 190, para 4). 

See Complainant. 

See Complaint, 

( 1704 )—S- 191 —Scope o/.—The terms of the 
above section are imperative, and disregard of 
them is a material defect which invalidates tbe 
proceedings, not a merely formal irregularity of 
procedure* NgA PaING v. QUEEN*E)MPRESS, 
U B.R. 1897—1901i Yol. I. 56. (U.B.R. 1897— 

1901, VoK I, 69. 4 C.W.N. xlv, 26 C. 786, R.) 
lAffirmei, U.B.R* 1910, IstQr., Cr. 2.] 

(17051—S. 191 -^Transfer or coxurnitment on 
application of accused. —Under s. 191, all that 
the accused is entitled to is to have tbe oase 
tried by another Court, Tbe section gives the 
accused no right to select or determine for 
himself by what other Court the case is to be 
tried. In re SHBINIVAS KRISHNA 8HRIRAL- 
SAR, 7 Bom. L.R. 637 = 2 Cr.LJ. 582. 

(1706)—S. 191— Application to transfer acase 
—Valid grounds—Objection to trial by Afrtpis- 
trate*—The mere fact that a Magistrate, in 
stating the grounds on which he took oogoi- 
zanoe of a case, mentioned that the general 
character of the acoueed was bad, was held not 
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to bo a sufficient gtouod for mnkinR an order 
ttansfetriug the case to aonthet Magistrate. A 
Magistrate, when a valid objection is taken 
under s. 191 of the Ctim. Pro. Code, is not 
bound to transfer the case, bub may eloot to 
commit it to Sessions. i« re BEYYA REDDI, 

2 Weir ISO. 

( 1707 )_S. 191—See BEN. ACT III OP 1884. 
s. 133. 22 C. 131. 

(17081—8. 191-See SENTENCE — WHIP- 
PIN^Rat. UQ.Cr. C. 9t)6 = Cr. Bg. 17 of 1897. 

(1709)—S. 191—S«e Nos. 32. 53. 359. 700. 
706. 1353. 1464. 1511. 1639 to 1650, 1676,1680. 
1681, 1687. 1695 to 1702, supra. 

(1710)—Ss. 191 and 144 —Oral order by 
Maaistrate to stop nuisance—Mnqxslrate takxnq 
actionon his oion knowledge ~Co'ivicUon, legahl» 
of.—The accused quarried from a bill for a 
Railway. Owing to a certain accident, which 
happened in the quarry, the District Magistrate 
issued an order, orally, to stop work, which was 
disobeyed. Thereupon, the Distriot Magistrate, 
without informing the accused of his right to 
have the case tried by some other Magistrate, 
took action on his own knowledge and 

convicted the accused under s. 188.1.P.C.,after 
a summary trial. Beld, that the conviction was 
illecal, The order directing the accused to stop 
work should have been io writiog under s. 144. 
Code ol Criminal Procedure, and must be duly 
served or promulgated to the public as required 
by the section. Where a Magistrate takes action 
against an accused on his own knowledge of 
facts, the accused must bo informed of his right 
to have the case tried by another Magistrate 
under s. 191 of the Code ; otherwise, the 
cooviotion would be illegal. CROWN v- MULT 
RAJ. 84 P.L.R. 1905 = 2 Cr.L.J. 363 = 36 P-R. 
1903, Cr. 

(1711)—Ss. 191, 193,195—See SANCTION TO 
PBOSBCDTE—CONDITIONS REQUISITE FOR 
GRANT OF SANCTION, ETC., 2 A.L 3* 836 = 3 
Cr.L.J. 45. 


(1712)—Ss. 191, 534.—A Magistrate taking 
cognizance of an oflence under s. 190(l)(c), is 
bound to inform theacoused of bis right to have 
the case ttaaslefced- If he omite to infopffl the 
aocueed and tries the case himself, theconWction 
ehould be set aside and a retrial ordered. GHASI 
Ve EmPBESS, 13 P.Rt 1898, Gr. 

(17131—Ssa 191 and 637 — Non-compliance 
with — EffecL —The omission of the Magistrate 
to comply with the imperatWe rule of law laid 
down in this seotion is a defect, which would 
invalidate the whole trial. QuEEN EUFKESS 
V. NQA YA PO, O.B.R, 1897-1901. Yol. I, 234. 

(17U)—Ss. 191 (c) Olid 200—*^ Police report,'' 
meaning o/.—A Magistrate, not empowered 
under 8. 191 (e) of the above Code, requires for 
the hearing of a oase, a complaint or a police 
report.” A “ polios report ” is, as mentioned 
in oh. XIV of the above Code, a report to a 
Magistrate arising oat of a cognizable oase or a 
naae whiob the polioe may inveetigate. The 
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more fact that a weitton application or informa¬ 
tion proceeds from a police ollicot. docs not 
mako it a "police report." When a complaint 
mado by a police officer is not a “ police report, 
it must bo on sworn inform^ttion as in the case 
ol other complaints. QuREN-EMFKESS v. MA 
MIN MB. U.B.R. 1892-1896. Vol. I. 28. 

(1715)—Ss. 191 {c) and ‘iGO-deewsed challeng¬ 
ed at the instance of the Mafiislrate-Juris- 
dietioK to try—Sumxxiary trial when not cxpedi^ 
Where a Magistrate, at whoso instance 
the accused were challanncd under s, IH. 
Penal Code, tried them summarily and conviot- 
ed them of an ofionce undot s. 323. 

Code the Chief Court set aside the cooviction 
on tho ground that, though the oognizan-.-o of 
the offence was apparently taken on tho cballan. 
it was really tho Magi-strate who had nrigmated 
the proceedings. Held, that the Magistrate 
should not have tried tho oase aummarily, 

8 147, Penal Code, bfing not so triable, 

though 9 323. Penal Code, under which the 
accused had been convicted, was. and that, ic 
was expedient to try the case lo tne ordinary 
way. as it was likely to oroato some sensation. 
Crown v. Jumman. ii6 P.L.R. i903. 

— a. 132 (-1882, 3. 192 ; 1672 ; 8, 44; 1861 
a. 273). 

See Complainant. 

See COMPLAINT. 

See M.AGISTRATB, JURISDICTION OP— 
TRANSFER OF CASES. 

See Transfer of criminal Oases. 

M 7 JQI_ 5 192 — What cases may be trans¬ 
ferred under.- A. Magistrate can. the 

above section, transfer to his subordinate Magis¬ 
trate only such cases as ho has taken cognizance 
of and not others. KING EMPEROR v. PRAG 

Baksq Singh, 5 O.c. 164. (26 B. 150, R.) 

( 1717 )_ 5 , 192 ( = Cri»». Pro. Code, 1861, 

5 . 2 m—Transfer of case referred by Siunsiff to 

District Haqistralo - Validity- 
forgery —Joint trial.—^hore a case bad been 
sneoially sent by a Muneiff to a District Magis- 
tLte for investigation, the District Magistrate 
was hold not to be competent to transfer the 
oase to a Subordinate Magistrate. In respect 
to a charge of perjury, each of the accused ehould 
be separately charged and tried in respect of the 
alleged perjury ; but. with respect to a charp of 
forgery, or abetment thereof, so many of the 
accused as ace committed on this charge may 
be tried collectively. QUEEN v. RutteeRaM, 

2 N.W.P.21. 


/ 1719 ).—S. 192—Transfer of case to Subor¬ 
dinate Magistrate—dismissal of case agatnst one 
accused—Summons against other—Cogmeance of 
case - Jurisdiction. — Where a complaint was 
lodged against several acoused persons and the 
Magistrate, after examining the complainant, 
iasued summone against one of the accused omy 
and transferred the case for trial to a Subordi¬ 
nate Magistrate. Held, that the whole case ot 
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tbc JiipLinant was transferred and the Subor* 
dinate M trato was quite cocDpetent, in 
diAcli ir^ u I he acoui^ed oeforo him, to order 
sumiujuH to jssuo for ibo attendance of aome 
oibcf accused person against wboni the com- 
plniuc sceins to him to be welt founded. Semole. 
Under s, X‘J2 of thn Grim. Pro. Code, the whole 
must be transferred. In re AZIM SHEIKH. 
7 C L J. 249^7 Cr, L.J. 318. (4 CAV.N. dl6. 
D.) 

(1719;-S. 192 ( = Cmn. Pro. 1872, 

S. 14)— Power of Suborduxnte Ma^jiU^ate to 
refer a case referred to him to another Magistrate 
—Si 44 of the Code of 1872 confers no authority 
CD one Subordinate Magistrate to refer to another 
Subordinate Magistrate a caso referred to bun 
for disposal, liioa COURT FUOCREDISOS. 
15TH JUNE 1874, No. 993. 2 Weir 151*7 U.H. 
C. App« 33. 

(1720) —S. 192 —Tra«s/er of a case to Swbor- 
dinntc Mngxstrale afiar pari^irial — Re-hearing 
of iVidencv* —Where a Magistrate, to whom a 
complaint of an oilcuce is made, fioda. after 
bearing the ovidenoe. that an oOence triable by 
a Subordinate Magistrate bas been committed, 
be should not transfer the case to a Subordinate 
Magistracei but should bimsclf dispose of it* A 
Migistrate to whom a case bas been transferred 
after having been tried partly, should re hear 
the evidence and frame afresh charge. In re 
TOTA VknKANNA, 2 Weir 192. 

(1721)—S. 192— Poxo rs of UagistraU to refer 
case for trial by village headman^Headman not 
a Magistrate nndn the Code^Penal Cede, 
5 . 324.—A Sub-Divisional Magistrate cannot 
refer a case for trial to a village beadmao* His 
powers of transfer under 6. 192, Grim. Pro. 
Cede. 1898, permit of reference to a Subordinate 
Magistrate, and a village headman is not a 
Magistrate under the Code. Further, a bead* 
man has no authority to try an ofieoce under 
s. 324, Penal Oodo. QUEBN-EMPBESS v- 
MAUNGGALB, IL-B.R. 89. 

(1722)—S. 192—Cass transferred to the Court 
of a Sub Divisional Magistrate—Latur's power 
of frans/rr.—Wherea District Magistrate bae 
referred a case for trial to a Sub* Divisional 
Magistrate, the Utter has no power to transfer 
it to any other Magistrate subordinate to him 
and any order to thrseffeot will be ultra vires. 

Bashir uusain v. ali Husain. 12 A.L.J. 225 
s36 A* 166*15 Cr. L.J. 406*23 lod. Cae. 
1006. 

(1723)—S. 192—See MAGISTRATE, JURIS¬ 
DICTION OF—General Jurisdiction, i N, 
W^P. 306. 

{1724)—S. 192—See SANCTION TO PROSE- 
CUTE— Nature and form op Sanction, 
6 A, lOii 

(1725)—B. 192-See Nos, 14, 78. 446, 615, 
1018, 1207, l206i 1247,1651, 1652,1653, supra 
and 3935, 4200, 4656. infra. 

(1726) —Ssi 192, 190—Trane/er of cases— 
Application of. —8. 192, Grim. Pro. Code, refers 
only to cases of whiob the transferriog 
Magietrato has taken cognizanoe, 4,e., acted 
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under s. 190 of the same Code. It has nev 
reference to ca^es which have been transterred 
to that Court. Darra v. MuKAT, 12 A.L J, 
277 = 15 Cr. L J. 357 = 23 Ind. Cae. 723. 

(1727;—Ss. 192,200, 503—Pardanashin fadi/, 
complaint by—ETomination of complainaiU — 
Issue of process^lj ccniplainanl is pardanasbio 
lady lohtther she may be examined by 
Commission —Complamant^ whether witness.— 
If a pardanashin lady mnkes a compUiot to a 
Magistrate bo is eotitled to Cake cognizante of 
it. But before he takes cognizance he must bs 
satis;fied that it is her complaiDt. It is com¬ 
paratively unimportant by wbat means the 
complaint reaches the Magistrate, if really it is 
her own complaint. The words ** at once ’’ ia 
s. 200 of the Grim. Pro. Code clearly indicate 
that ordinarily a complaint muet bo presented 
io person. A complaint should never bo 
accepted which is not signed by the compUinaut 
and IS not preforred by a person duly authorized 
to prefer that speoifie complaint, Prooess 
cannot be issued against an accused person,, 
either by tbe Magistrate first taking cogoizanca 
of an offence, or by tbe Magistrate to whom the 
case is transferred under the proviso to s. 200, 
Crim. Pro. Code unless and until tbc Magis* 
trate issuing process bas first examined tbo 
complainant. And this is perhaps more 
necessary in the case of a pardanashin lady 
than in other oases, to enable tbe Magistrate to 
satisfy himself that the complaint is really her 
own action. A pardanashin compUmaot may 
be examined by Commission under s.503. Crim, 
Pro. Code, The terms of that section are very 
wide. They refer not only to an enquiry and a 
triaU but to any other proceeding. The section 
authorizes tbe examination of any witness^ 
and a complamaat is certainly a witness, 
ABBOYESWARI V. KlSHORI MOHAN BaNER- 
JEE, 19 Cr. L.J. 348*23 Ind. Cas. 700*18 C» 
W.N. 1020. 

(1728)—Ss, 192, 202, 20? and 204—Sec 
District Magistrate, Powers op, 27 C. 
798. 

(17291—Ss. 192, 202, 203 and 204-See 
Magistrate. Jurisdiction of—General 

JURISDICTION, 27 0. 798. 

(1730)—5s, 192, 204 axid 525-Tfansfer of 
case to Subordinate Magistrate—Reiusal to issue 
process by such Magistrate—Process, whether 
can be issued by nfty other Magistrate*— 
police sene up a report in B form to tbe Joint 
Magistrate against certain persons, and subse¬ 
quently on the order of tbe Joint Magistrate, 
on an A form against some of them. The case 
was made over for disposal to tbe Deputy 
Magistrate, and tbo Deputy Magistrate convict¬ 
ed the latter class of persons. An application 
for processes against the remaining persona 
mentioned in tbe original B form was refused 
by tbe Deputy Magistrate as unnecessary* 
Held, tbat a subsequent order by the Joint 
Magistrate for the issue of processes against 
these persons was without jurisdiotion. Per 
Henderson, J.—The order made by the Deputy 
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Magifitrate refosioR to issue processes as 
uonccessftrv amouoled to a dischargo. The 
order makiug over the case to the Deputy 
Magistrate was an order makinc over the whole 
case mentioned in tho original police report 
to the Deputy MaRistrate. Until the Joint 
Magistrate, who was acting for the District 
Magistrate, bad withdrawn the case .so made 
over from the file ol the Deputy Magistrate tc 
that oi hia own Court, ho had no power to 
make any order save an order for (utther 
enquiry under s. 437, Grim. Pro. Code. Per 
Oetdt. J.—The case having been transferred to 
the Deputy Magistrate, that cfficer alone bad 
jurisdiction to deal with an application for 
summons until the case w.ts withdrawn from 
bis cogniztnce. AJAR LAL KhirHER v. 
EMPEROR, 32 C, 783»9 C W.N. 810«2 Cr. L. 

J. S24.{'i7 C. 979. 4 C-W.N. 242. 30 C. 419. fi.) 

n73i)—Ss. 192, 349 ( = Crim. Pro. Code. 
1861, S3. 273, 2Ti)—neffreHre la Divisional 
Hagistrale under s. 277~flts duly —In a case 
referred to a Divisional Magistrate under s. 277. 
ho is bound to form his own judgment and pa<s 
sentence. H.C. PROCEEDINGS 8TH NOVEM¬ 
BER. 1870, No. 1971 ; 2 Weir, 424*3 M.H.C- 
App. 43 [F„ 2 Weir, 424 ] 

(1732)—S-t- 192. 349, 350 ( = Crim. Pro. Code, 
1882. SR. 192. 349. ‘650)—Transfer of n case by a 
Subordmalc Magistrate to (he District Magistrate 
—Decision by the tatter on evidence rtcorded 
by former. —Whore a criminal trial, pending in 

theCourtofaTbirdClass Magistrate,and which 

had gone to the length of all the witnesses being 
examined for the prosecution and for the defence, 
was sent to the District Magistrate, not because | 
the Third Class Magistrate could not pass a I 
severe sentonoe, but for a totally different reasou, I 
and the District Magistrate convicted the I 
accused on the evidence recorded by the Subordi- 
Date Magistrate, held, that neither under s. 349, 
not under s. 192. was there any tranelet to the 
District Magistrate, that e. 350 was pot appli¬ 
cable, and that, therefore, the conviction should 
be set aside. QUEBN-EMPRESS v, RADHB, 
12 A. 66 = A.W.N. 1890, 7. 

(1733)—S«. 192, 629 if)-Transfer of case by 
Afopislrate not authorised under s. 192— Irregu¬ 
larity whether cured by s. 529 (/). If a 
Magistrate had no power to transfer a case from 
the file of one Magistrate to another, the 
irregularity in so transferring is one cured by 
B. 529. cl. (rt. Da8.*iB.\TH RaI V. EMPEROR, 
86 C. 869. 

-3. 193 (*1882. ■. 193; 1872. bs. 17. 18, 

231; 1861. 8. 869). 

See OOMPLAINANT. 

See COMPLAINT. 

(1734)—S. 193—See APPROVER, L.B.R. 
1893—1900, 536. 

(1735)—S. 193—See Maoistratb, Juris* 
DICTION OP—COMMITMENT TO SESSIONS 

Court, 6 M.H.c. App. i6. 
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(1736)_8. 193—Sec PEN.^L CODE, s. 211,* 

7 A.L J. 618. 

(17371—S. 193 -See Nos. 104, 105. 107, 730, 
839. 1465. 1711. supra. 

(1738)~Ss. 193. lO.'i, 466. 471. 476-O^ences 
coMmit/ied in suit befere Assisionl CoUec'or— 
Prosecution directed by Dis'rict Magistrate 
JffrgaZifj/.—Where tffcticcs under ss. 193. 465, 
471 . were alleged to have been committed 
before an Assistant Colicctor of the First Class 
in a suit for profits, and t he District Magistrate 
directed the prosecuiion in re>poct c.f those 
ofiences. Held, that, th** Di.-tnct Magistrate’s 
order was entirely witbou'. junsiiction, and 
cannot be justified either under s. 195 nr 476, 
Grim- Pro Code. TOTA R-^M v. EMPEROR. 

9 Cr.L J. 180* I Ind. Gas. 220. 

(1739,_Ss, 193. 237, 288. 339 and 349 
{ = Crim. Pro Cede, 1382. ss, 193, 287, 268, 
339. 349)—Cond'fionnf paidin to approvers — 
Withdrawal of the pm don by Stsstons Judge 
and their trial along with other prisoners 
/Idmisstbififiy of their confessional statements 
and deposifi'ms.—Certain persons were charged 
with having committed dacoity. During the 
pendency of the case before the Magistrate, 
two of those accused made a confessional 
elatement and the District Magi.straie tendered 
a conditional pardon to thein, who were, there¬ 
upon, ex-imioed by the Magistrate as witnesses. 
They wore sent up to the Sessions Court as 
witnessi'S against me other accused, who were 
committed to the Sessions. In the Sessions, 
tho two persons denied that they had been 
taken as approver- and the Sessions Judge 
thereupon placed them in the dock along with 
the nth'r accused, and called upon them to 
plead In the trial, the Sessions Judge refused 
to admit their conf. sMonal Biatemeots, bub 
admitted and read out to the jury tho deposi- 
tion given by those persons as approvers. Held, 
that tho trial of the two persous, wbu had not 
been duly committed to the Court was ultra 
vires. Held, also, that bbo Sessinne Judge 
committed an irregularity in refusing to place 
on record their confessional statements, flefd. 
further, that the Judge acted improperly m 
having admitted their depositions as approvers 
without having given tho other accused an 
opportuniiy of cross-examining them as to the 
truth or otherwise of the depositions- QureN 

Empress v- Rama tevan, 15 M. 352=2 
Weir 133*2 Weir 376*2 Weir 394. 

( 1740 )—Ss 193, 2flB, 327 ( = Orim. Pro. Code, 
18ft2. ss, 193, 238. 361)—Conditional pardon to 
prisoner—Its withdrawal—Trial with other 
prisoners-Validily—Statement and deposition 
made by co-accused turned into approver — Ad¬ 
missibility against co-accused—Dvidence Act, 
3 . 24 .—During the preliminary enquiry of two 
persons on a cbvrge of murder, the Magistrate 
offered a pardon to one of them under the pro¬ 
visions of 0 . 337 of the Code and the tender 
having been accepted, her deposition was re¬ 
corded, and she was sent up to the Court of 
I BessioDS as a witness lor the prosecution. In 
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the Court of Session?, she was the first witness 
c 7 ;unnio(K as she deviated from the state- 
iiv rit in idc by her to tho Magistrate, the Ses- 
sion-^ Judge stopped her ezamioation and made 
an order that she should be tried for the offence 
in respect of which the pardon was tendered, 
atui placed her on trial with the other accused 
and the trial proceeded as against both the 
accused jointly and both were convicted. Field, 
that her conviction was bad aa she was never 
committed to the Sessions by any competeot 
r^Iagistrate and as it was unfair to put au 
approver, whoso conditional pardon bad been 
canceUed, on trial along with the ether pri¬ 
soner, it) tho course of who^^e trial such approver 
bad given evidence. [F., L ll.R, 1S93—1900* 
536; B., A.W N. 1907, l78-j The other 
accused mentioned supra w*v« convicted upon 
statements made by the female accused to tho 
Magisicate and her deposition given before the 
^lagistr-ite after she was treated as ao approver. 
Belli, that as her trial in the abs'^nce of any 
commitment was bad in law, her stitementa 
svere not admissible against the other accused. 
Held, also, that her deposition was not admis* 
sible. because, if it be treated as evidence under 
s. 268 of the Code, it ccised to be evidence as 
soon as sbo was withdrawn from tbc witness-box 
and placed in the dock, and as no opportu¬ 
nity was given to cross*esamine her on the 
deposition, or, if it bo ttoated as a coofessioo, it 
was inadmissible for tbc furthoc reason that it 
was irrelevant under 24 of the Evideoce Act, 
it having been made after tbe tender of pardon* 
Held, also, that tbe confession of the accused 
himself was. under the circumstaocos of the 
case, not a free and voluntary admission of guilt. 
The conviction of this accused was set aside as 
there was no other suflScient evidence besides 
those statements to justify the conviction. 

Queen Empress, v. Jagat Chandra Mali, 
22C. 50. (15M. 352, Cow.) 

(1741)—Ss. 193, 337. 839, 477 and 537— 
See COMMITMENT TO SESSIONS COURT, 42 
P.R. 1884. Cr. 

(1742)—Ss. 193 and 353-FaKdifp ofcommit- 
ment when accused is not present before thecom^ 
muting Magistrate-Trial by the Sessions Court 
on such commifnienf.-'^Khanan was one of tbe 
acoufied in a riot cage. He had teceir-ed a sun- 
shot wound in the riot, which had incapacitated 

him from appearing either before the commit¬ 
ting Magistrate or tbe Sessions Juage when the 
case against his co-accused was tried and decid- 
ed His name was, however, entered in the 
Calendar and a charge was framed against him. 
The Sessions Judge considered the commitment 
valid and tried and convicted Khauan : flefd, 
that there can be no commitment unless the 
ntovisioos of B. 353. Crim. Pro. Code, have been 
complied with. The mere fact that a charge 
was framed and the accused’s name was entered 
in the Calendar does not make the commitment 
valid. By s. 193, Crim. Pro. Code, a Sessions 
Judge oan only take cognizance, as a Court of 
original jurisdiction, of an oSence. whan the 
aooused has been duly committed. Where there 
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is no such commitment, be cannot try the case, 
and his prcceedinga are void and must be sot 
aside as a mere nullity. KeANAN v. CROWN, 
8 P.W.R. 1913. N.W.F.P. Cp. = 260 P.L.R. 
1913. 

(1743)—Ss. 193 and 423 (D—See COMMIT¬ 
MENT TO SESSIONS COURT, A.W.N. 1907, 
178 = G Cr. u.J. 7. 

(1744)-S5. 193, 476. 477—See SESSIONS 
Judge, Jurisdiction of. 4 c. 570=3 C.L. 
R. 5S9. 

(1745)—S. 193 (ii—Case—Appeal—Transfer 
of .—The word "case" used in s. 193 (2) of tbe 
Code of Criminal Procedure cannot be extended 
to appeals or other matters, and a Sessions 
Judge has no power to transfer an appeal hied 
in bis Court to the Cjurt of the Assistant 
Sessions Judge. EMPEROR v. ABDUL RAZZAE, 
13 A.L.J. 353 = 16 Cr.LJ. 316 = 28 lod. Gas. 
632 = 37 A. 286. (9 B. 165, 7 A. 661, F. 2 A.L.J. 
575, Appl.i 

(1716J—S. 193 (2)—See SESSIONS JUDGE, 
JURISDICTION OF. 9 B. 352. 

-S. 195 (=1882. 8.195; 1672.88.467.968, 

469, 479; 1861, bs. 188. 169. 170, 171, 
Presidency UagiBtrate's Act, 1877, 8.41). 

See COMPLAINANT. 

See Complaint. 

See Sanction to prosecute. 

(1747)—S. 195 (=Crim. Pro. Code. 1972, 
5 , 470 )—Sancfion fo proseeule^Duty of officer 
granting sonefion.-The cflBcer whose duty it is 
to give or refuse a sanction should consider and 
determine whether or not a prosecution is 
called for iu the interests of public justice, and 
if be arrives at tbe conclusion that it is called 
for, there must be, in however general terms, a 
distinct sanction for the institution of the 
proceeding. HIGH COURT PROCEEDINGS, 
3RD Mar. 1881, 2 Weir 171. 

(1748)—S. 195—Sniicfioii to prosecute—Sup¬ 
erior CoitrCs duty when there is no prima facie 
case.—Where a sanction to pc‘'secute for any 
ofience specified under s. 195, Crim. Pro. Code, 
has been granted, tbe superior Court should see 
whether the discretion bag been properly exer¬ 
cised; and when there is no prima facie case foe 
tbe prosecution, tbe sanction should be can¬ 
celled, JHANDD V. CROtTN, 40 P.W.R. 1912, 
Cr. = 13Cp. L.J. 831 = 17 Ind Gas. 575, 

(1749)—S. 195—Sonefion under—Nature of 
proof to award sanction—Court’s duty—Object 
of section. —It is not the function of the Court 
that accords sanction for a prosecution to require 
the same strictness of proof that Courts are 
wont to demand before they pronounce an 
accused person to be guilty. The object of the 
provisions of s. 195 is merely to prevent proseoa- 
tioDS by private persons on their own motion 
and to secure there being a prima facie ground 
for prosecution by requiting the sanction of the 
Court. Apart from the existence of a prima 
facie case in cases where sanction to prosecute is 
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applied for, the Court should see if there are 
good Rtounda for thiuking that a prosecution 18 
necessary in tbo interests of justice. VeERA- 
raqhavaswami Naidu v. Bagavatulla 
V iSWANADHAM, 10 M.L.T. 117 = 11 lod. Cas. 
790 = 12 Cc. L.J. 446 = 1911 2 M.W.N. 172. 

{1750J —S. 196 — Sancfion to -pTostcute— 
Whether any enquiry is nece^siry. before 
is gwen—Enquiry, no/iire ofProduced,' 
meaning of in cl. (6).—lu this case the pUintiQ 
filed a suit on a pronote, but withdrew it before 
BUD3IQODS was served on defoodant. The defend¬ 
ant; alleging that it is a forged pro-note applied 
for sanction to prosecute him under ss- 4Gd, 471 
and 475. I.P.C- The District Judge granted 
sanction onappsal- Ueld'. — Per Abdur Rahim, J. 

—Before granting sanction to prosecute under 
B. 195. Crim. Pro. Code, there must be some 
enquiry and the Court must be satisfied on | 
evidence that there is at least a vrima facte case { 
for presecution. li the suit hud been properly | 
tried and the pro-note found to be forged, there 
would be no need for a fresh enquiry. But 
when it was not so tried, sanction should not 
be granted without its being found, on proper 
enquiry held for the purpose, that there are 
Bufficient grounds for holding it to be a forgery. 
(35 C. 8'iO, ft.) Per Spencer {contra) : - 
“ Produced ” in r. 195. cl. 6 of the Crim. Pro. 
Code, should be read apart from the words 
“given in evidence” which follow. 122 C. 
1004. 35 C. 820. D.) The sectiou does not 
require any enquiry as a necessary antecedent 
to the grant of sanction. (20 C. 474, 21.) Any | 
enquiry under the section need not be a judicial , 
enquiry. MUTHAVARUPUSESHIAH v. GATRAM | 
RaMIAH, 1911 2 M.W.N. 526 = 13 lod. Cas. 
211 = 13 Cr. L.J. 19. (6 W.R. 41 Cr. i?.) [H.. 
13 Cr. L J. 709 = 14 Ind. Cas. 305 = 11 M.L.T. 
367 = 1912 M.W.N. 499 = 22 M.L-J. 419 ] 

(1751)—S. 195—Sanefion to prosecute—Ne¬ 
cessity for appficofion by some definite person.— 
Sanction under s. 195 should be given only on 
an application made for it by some person who 
may desire to complain of the particular oSence. 
and whose complaint could not be entertained 
without Buch sanction. DURQA Das Rukhit 
V QUBEN-EuPRBRS, 27 C. 820. [R..9C.W. 

N. 277 = 32 0. 361=2 Cr. L J. 78; Diis..! M. 
L.T. 47 = 8 Cr.L.J. 227=8 Bom. L.B. 32.] 

11752)—S. 195—Sanclton to prosecuU— 
Whether nppficafion in wrifin;? necessary- 
inquiry—Sanction after great length of lime — 
Sanction under 8. 196. Grim. Pro. Code, should 
ordinarily be given only on an application 
made by some person, who may decide to com¬ 
plain of any of the particular loSences specified 
in the section, but whose complaint cannot be 
entertained without auoh sanotion, (27 C. 820, 
18 A. 218, 20 0.47, lOC.W.N. 222, 3 Cr. L. 
J. 112, 2 O.LJ. 619, R.) It mast be observed, 
however, (hat a. 195 does not expressly provide 
that an application most be made for the grant 
of Banction. The rule stated above may be 
justified to this extent that, before sanotion is 
granted, the Court must be satisfied that there 


is s^ome person who is willing to avail him¬ 
self of it and carry on the prosecution. An 
application for s4nction need not be made in 
writing Dcrceed it be made before an inquiry 
is held under s 195. Au application was made 
to a MunsiS for sanction to proseculo under 
8R. 209. 210. 193 and 465. Penal Code; the 
MunsiQ refused the appfication on the greund 
that it was und.’siraMo lo grant sanction to a 
private proEcculor, and bia order was upheld 
on appeal. Held, that, in the circumftances of 
the present case, it would be improper to grant 
sanction to ibe private progenitor. RaGU- 
NANDAN PROSAD SINGH v. HAM NAinlN 
Singh, 13 Ind. Cas. 97. 

(1753)—S. 195— Sanction tc prostcule, <.!>anl 
Qf—Absence of appficndOJi. —The gr.»nl of a 
sanction, under s. 195 of the Cnm. Pro. Code, 
does uot prcsuppcsi' application made to tho 
Court to give the sanction. In re S.aNGAPP.a 
GadiGEPI'A, 16 Bora. L.R. 947 = 2 Boro. Cr. 
C.265. 

( 1754 )— s. 195—SoMCfioit granted to one person 
— Rtght of third fason to mslilute complaint on 
the sanefien.—lb is open to a Court to entertain 
a complaint on a sanctiou granted to a party 
other than the complainant under s. IS5. Cnm. 
Pro. Code, and it does not matter whether the 
sanction is accorded to a particular person or is 
couched iu general terms. In re ^lALUPADDl 
GOPAYA. 13 Cr L.J. 206 = 14 Ind. Cas. 206. 
(12M. 47. F: 32 0 . 35l=9C.W.N. 277 = 2 Ct. 
L.J. 78. 3i C. 469 = 8 C.W.N. 888=1 Cr. L.J. 
845, Not F.\ 


(1755) —S. 195—SflJiciiou to prosecute for 
verjury — Conditional sanciinn — Legality — 
Duly of J/Ofltsfrflfe.—No sanction can be grao ted 
of a provisional character in case certain condi¬ 
tions are satisfied in tho future. U is tbe duty 
of the Magistrate bef.ire granting sanction to 
satisfy bimself that there is, at tbe lime of the 
order, a privtn facie case ngaiott. tbe party 
concerned. Re P MUNEYY.a, 36 M. 471 = 22 
Ind. Cas. 187 = 18 Cr. L.J 43. 

(1756)—S. 195 —rlppRca/trn for sanction to 
prosecute- Applicant failing to appear—Dismis¬ 
sal for defaull-Legality-Proper procedure.— 
Where an applicant for sanction to prosecute 
(ails to appear on tbe date fixed (or hearing, an 
order dismissing the application for default 
would be bad in law. The application must be 
disposed of on Ibe merits. RUP N/^AIN v. 
Maha DAYAii. 4 P R. 1916. Cr. = l6 Cr. L.J. 
288 = 28 Ind. Cas. 336. (32 B. 203, 22 Ind. 

Cas. 423. F) 

(17£7)—S. 195— Civ Pro. Cede, 1908, s. 115 
—InUrfertnee when its effect will be to perpetuate 
wrong order—Dismissal in default.—A. Court 
has DO power to dismiss lot default and non¬ 
payment of process fees, an application made 
nndet s. 195 of tbe Code of Criminal Procedure. 
(32 B. 203=10 Bom. L R. 96 = 3 M.L.T. 170 = 
7 Cr. L.J. 120. F.). Where a Court restores to 
its file an application so dismissed, tbe High 
Court will not interfere, for tbe order of restor¬ 
ation is the order required to set right wfiat 
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Crim. Pro. Code (Act V of 1898)— 

wi? 1*1,t wicL'^ut juri<diclioQ. MarudAPPA 
(40( V. MOMMANNA GOUKDKN, ISCr.L. 

J. y» *2^ Ind, Cas. 423. 

—.S. J‘jj —Sanction to prosecute-^ 
Jhiuh-idoH vi-ide alUr four monlhs-^Dclay. 

.■( 'lethi r iwcus ibie .—Au applicaiiou l^t sauctiou 
to pro^ccu'.e ought to bo ciAdc promptly A 
cit^hiv of four months is too long. SvOAJCMAH 
V. I^MPEROa. 15 Cr L J. 698 = 26 Ind Cas. 146. 

(175^) — 195 — Sauc/iOH fo presecute — 

Ihdiy in applying for sin:(iOfi, o/— 

/>is:rciion of Court. ^Whete an appUoAtiou for 
saaotiou to prosecute is mado alter great delay, 
the Court may well exeiciso us diacrotioo lu 
relU'^ing thn application. RAM BaKHSH v, 
Chhote, 15 Cr. L.J. 577^25 liid. Cas. 329. 

(5 Ind, Cas, 4G9*7 A.L.J. 6U = ll Or.L J. 140, | 
18 A. 203**A.\V N. 1896. 01. li } 

fl7G0)--6\ 19^> ( = Crini. Pro. Code, 188 
s. 195)— acting under s. 73 of Act III 
of 1S77, kdutker a A lidgisttac 

uctiog under ss- 72 to 75 of the Registratmo 
Act IS uut a'^Court*' within the ineaniug of 
the word as used m s. 195. (^UKEN*KmPKKSS 
V. RAM LALL. 15 A l4l, A W.N. 1893, 59. 
(16 M. 13S, Di>sJ . 10 Cr L.J. 3J5«3 lod. 
Cas. 886 = 3 b.L R. 66. 13 Cf.L.J. 608 = 15 Ind. 
Cas. 652= 191*2 M W.N. 473 = 23 M.L.J. 50.] 

(1761)—S. lOb-Sub Dipuip Collector in 
proc^'dingi under Lindi Registration Act’^ 
Jud’cial p’^oceedings — Court — Penal Cede, 

$. 193 —Wbethec the prooeediog under 
the Land Registration Act is a “ judicial proceed^ 
ing ” within the ojeauing of s. 193, Penal 
Code ; and whether Ihs Sub^Deputy Collector 
in that proceoding is a “Court” within the 
meaning of 8. 195 Crim Pro. Code. HIRA 
Nand OJHA V. EUPBROR. 9 C.!fi-N. 127 [R., 
36 M. 72 = 23 M L.L 393 = 13 M.L.T. 367* 
1912 MAV.N. 1012 * 16 Ind. Cas. 766*13 Cf. 
L.J. 723.] 

(1762)—S. 195 {-»Orim. Pro. Code, 1882, 

5, 195)—.Di^frict Registrar regisUring a docu¬ 
ment M;7iose execution is admitted^ whether a 
“ Cowri.”—Although it has boon held that a 
Registrar acting under ss. 72 to 76 of the Regis¬ 
tration Act is a Court within the meaning of 
8. 195, it never bien held, nod there seems 
no reaUn for so holding, that a Registrar in 
eiercising his ordinary fuoclions of registering 
a document, the execution of wbicu is nj6 
denied, is a “Court” within the meaning of 
fi. 195. MARUDAYYA PfLLAl V. RAVUTHA 
PERUMAL PILLAI, 2 W.L.J. 286- [R., 13 Cr. 

L.J. 608*15 Ind. Cas. 662*23 M.L.J. 60 = 
1912 M.W.N. 473.] 

(1763)—S. 196 -- Oaths Act (X of 1873), s. 13 

_Omission to record deposition as on solemn oath 

or affirmation — i^restde>icy Court of Small 
Causes enquiry by RrgisCrar, as to proper service 
cf summons, if judiciaU proceedings —Sanefion 
to prosecute for false personation in service of 
summons.—Before the Registrar of the Pceei- 
deooy Court of Small Causes at Calcutta, whose 
duty is to enquire into the proper service of 


I Criro, Pro. Code (Act V of 1898}—continued. 

, summons and to take evidence in this behalf, 
it transpired that the petitioner in this case by 
false roprosentatiou had returned the summons 
as properly served, and the Public Prosecutor 
at the instance of the Chief Judge made an 
application for sanction to presecute the 
petitioner under s. 205, Penal Code, which was 
grained by the said Registr.ir under s. 195 of 
the Crim. Pro. Code, and upon a rule being 
obtained lo question tbe propriety of tbe 
sanction. Held, that the proccoedings before tbe 
Regmtrar were judicial proceedings and he was 
a judicial olhoor, that the sanction given by him 
to prosecute was properly given, and tbe fact 
that it was not stated in tbe depositions 
recorded by the Registrar that they were taken 
on solemn oatb or affirmation was a matter 
covered by s. 13 of tbe Oaths Act. BALCHAND 
V. TARAKNATH SaDHU, 18 C.W.N, 1323. (14 
B.L.K. 294 F.B., 16 B. 359, R.) 

(1764)— S. 195 — Sancfiofi for prosecution 
granted by Presidency Small Cause Courts^ 
Appeal whether lies lo the original or the appel- 
late Side of High Court—Statement that two 
persons were partne'S^Another statement that 
one of them stood surety to other — Whether 
contradictory.'^A. Bench of tbe High Court 
sitting on the appellate side has power to bear 
an appeal under 3. 195, Grim. Pro. Code, from 
an order granting sanction passed by the Chief 
Judge of tbe Court of Small Causes. Tbe power 
of tbe High Court to deal with a sanction 
granted by another Court comes within tbe 
purview of its appellate and not original 
]Qciediotioo. There is no necessary evntra- 
diction between tbe statement that iwo persons 
were partners and that one of them stood 
surety for the other’s borrowings. JAMNA 
Doss V. A. M. SaBAP.ITHY ChETTY* 10 K L. 
T.278 = 1911. 2M W.N. 299*12 lod. Cae. 521 
=36 M. 138. (14 C.W.N. S?0G, R.) 

(1765) —5. 195— High Court, jurisdiclionof^ 
Extension cf the period of sanction to prosecute^ 
District Magistrate wishing to take cognizance 
of offence committed Within his jurisdiction can 
7nove for extension of period of six moTU/ts,— 
Held, that a High Court has jurisdiotion to 
p.ass an order extending tbe period of six months 
for which a sanction granted by a Subordinate 
Court under s. 195 of tbe Code of Criminal Pro¬ 
cedure may remain in force, even though such 
order be passed after tbe period of six months 
has expired (S2 C. 379. Dhs-; 26 fil. 190, 26 
460, F.) Where saoction to prosecute under 
8. 196, Crim. Pro. Code, for an ofience against 
public justice bas been granted to a private 
person and the District Alagistrate within 
whose jurisdiction the offence has been com¬ 
mitted desires to take oognizance of tbe offence, 
heldj that tbe latter can move the Court to 
extend the prescribed period of six mooths. 
Held also, that upon a complaint being filed 
on tbe strength of tbe sanotion as it stands, it 
will be for the prosecution to satisfy tbe Court 
that the sanction is not being taken advantage 
of by tbe District Magistrate against the wish 
or without tbe authority of thepereon iawbofls 
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favour it was originally granted. IIAIU PADO 
MOZaMDAR V. L.\CHM1 NaUAIN 
15 0,0. 177 = 15 lad. Caa. 967 = 13 Cr.L, J. 551. 

(l-jgG)—S. 195—SoKC^io/t to pioieeutp — 
Failure to spfcilu offmce—AppilUte Court 
direcnnq tSubordinate Court to rccliJu vitslake 
in form of sanction — Ju/iadiction. Uudot 
Cl l6) ol a. 195 of the Crim. Pro. Code, it 
is op6u to a Superior Courc either to revoke or 
grant a aaoctiou, when such sanction h.ia been 
oivea or refused by tho Subordinate Court ; but 
there is no provision iotho Law aalhotising the 
Superior Court to direct the Bubordinaie Court 
toreoiify a mistake in the form of 'he sanction. 
Therefore where sanction to prosecute was 
<rraiJted by a Sub-Judge but he failed to specify 
the ofleoce alleged to have been committed .and 
the District Judge on appeal sent tho c-ise back 
to the Sub-Judge lor ao order for sanotion to bo 
drawn up in accordance with tbe observations 
made by tho Judge in bis judgment on appeal: 
Held. (1) that the order of the District Judge 
on a'ppoal “9st be vacated; (2) that the 
aanctlon aa granted by tbe Sub Judge not being 
in proper form, the application for sanction 
remained undipposed of. The High Court 
directed the Bub-Judge to pass a proper order 
on tbUapplication by specifying tho offence and 
other necessary pirticulati- CHANDRA KUIIAR 
Manna v. JUOAL CHaRAN MONDAL. 14 Cr.b. 

J. 655 = 21 lud. Gas. 895. 

/ 1767 )_S. 196—Sanction refused by Sub- 
Judge—Appeal — Divisional Judge’s po'cer to 
remand application for fresh decistcn-Courts 
of Sub-Judges in Punjab-Succeisor s power to 
grant sanction, —S. 19&* Ccin). Pro. Code* oo y 
enablea the Appellate Court to grant sanction 
which has been refused or to revoke sanction 
which has been granted, but the Divisional 
Judge, on appeal Item a Sub Judges order 
refusing sanction, has no power to remana the 
applioation for Baoction for freeh decision, (oo 
A. 512, F.) A Sub-Judge’s Court is not a 
permanent Court with a perpetual succession ol 
Judges, and conseauently Court presided over 
by M.L. (Bub-Judge) ia not identical with the 
Court presided over by H.S.R* orC.L- (Sub* 
Judges), and a Sub-Judge (M.L ) has oo power 
to grant sanotion in respect of proceedings 
^hioh took place before Bub*Judge (CJjO. 

Mohammad ISHAQv.MuQiM UD-DiN. 7 P.R. 

1913. Cr. = 19 Ind. Cas. 178 = 14 Cr. L.J. 178 
«207 P.L.R. 1918. (25 P.R. 1889. Cr. R.) 

(1768)— S. 195—Magistrate to whom Police 
subordinate.—The only Magistrate to whom 
the District Police are subordinate’* vyilhin 
the meaning of e. 195 ol the Code is the District 
Magistrate. MOHKHASI SlNOH v* KING- 
EMPBROR* 6 0*C. i. 

(17691—3* 195 —O^ences under ss. 193, ATli 
lUnal Code—CommiUtd ir* proceedings before 
arbitrator^Sanction to prosecute tohel^ neces* 
earij, —A Civil enit was decided between M and 
•0 after reference to arbitratioa* 0 then lodged 
a complaint charging M with oSeoces under es. 
193 and 471* Indian Penal (3ode, alleged to have 
''been committed in tbe proceedings beioie tbe 


Grim. Pro. Code (Act Y of 1898)-confWif(i. 

arbitrator: Held that sanotion under p. 195, 
Crim. Pro Code, was required before a Court 
could lake cognizance ot such a ooraplaint. 
MULA MAI.V. CilUHAN-T Lat., 3P.R. 1914 Cr. 

= 13GP.LR- 19l4 = l5 Cr, L J, 358 = 23 Ind, 
Caa. 726. (17 M.L.J. 120, i'’.. 0 Cr, L.J. 160. 

11 .) 

(1770)—S. 195—6’t»c/ioii to prosecute—Per¬ 
jury and nbclmcnl of perjury dynug Police 

mvestigalion—Sulseguint ln.it ciuiiog vicoivic- 
(ion —SrtHcfiou necessary. - Tim npp’ieants were 
charged wii.h having m ido faiso s-taiemetits and 
.abetted the making of them during '.he police 
investigation m a theft o-ise 'I’ho theft cane was 
subacqueotlv tried by the Magistral o andended 
in conviction- The evidence collected during 
tho Police investigation was again UidoiH before 
Ibe Magistrate; and the appl'cauts wore on 
ihat evidence tried for offences punishable under 
ss. 193. and 109. and 193. Penal Code, wilbout 
obtaining any sanction. Held, that the appli- 
cants could not bo tried in the absence of a sanc¬ 
tion from the Court which tried the theft case, 
and before which the evidence, which was said to 

have beon fabricated, had been adduced Inre 

MvHADEV YADNESHNV.Ml JOSHI. 14 Bom. L. 
R -715 = 17 Ind. Cas. 63 = 13 Cr. L.J. 751 = 1 
Bom. Cr. Cas. 164. 

( 1771 )_S, 195—Sonefton to prosecute 

Perjury—Oiniision to specify false statements— 
Revocation of sanction—Probability of conviction 
—mihdrawol of sutf, effect o/.—Omission to 
specify statements in respect of which a pmseou- 
tion is eauctioned is not in itself a su^ient 
ground lor revoking tho sanotion, Tb« Court 
before granting sanction must be satisfied that 
there is reasonable pcobaoility of conviction. 
The Withdrawal of a puh by a pUintifl oaonot 
be construed as an admission that the note sned 
on was not executed by the defendants. It la 
at most ao admission thao plaintiff cannot prove 
execution, which is a very different thing. 
MUTAYA PILLaY V. MaUNG SHWE BON, 
Bind Cas. 996=11 Cr.L J. 749. 

117721—S. 195 —Sanction for prosecution— 
Perjury-Excise Act (VII B.O. of 1878). r. 16- 

License. nature o/.-Unoer the » 

person to whom a license la granted is forbidden 

to sub-lot bis shop or transfer ‘"s 
which is a purely personal orie to 
person or to allow any person to sellliquot under 
his license. A licensee under tho Excise Rules 
stated in a criminal case that a particular wine 
shop was exclusively owned by him. but it waa 
lound in a Civil suit that he had a partner ; 
Betd. that, in making the Btatoment, he might 
bave uncooflcioualy deviated iutotbo truth, and 
it might be that tbe claim ot tbe alleged partner 
was without legal justification, and that sano- 
tion to ptospoute him for perjury should not be 
granted. RaKHAD OHANDRA SHAH v DamO- 
DAB 3 HAH, 9 Ind. Qae. 115 = 15 C.W.N. 169 — 
12 Cr.L.J.ll. 

(j 773 j_S. 195—Sanction “ Duly of Court 
oivina —Bo pnma faoie case necessary —Prose¬ 
cution o( loitneasM by Appellate Court forgiving 
false coidence.—Where certain witnesses had no 
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control over tbc conduct of tbe case to ^bicb 
thev evidence and bad no opportunity to 
combit the Se-^ions Judge's inference from the 
evidence admitted by bim and on which tbe 
sanction was ba>ed, held that tbe sanction for 
prosecuting them for giving false evidence must 
bo revoked. Napier, J. —Tbe proposition in 
2(i Mad, llG that a prhna facie cfise or a reason¬ 
able probability of conviction must be apparent 
on tbe evidence before tbc sanction is accorded is 
evidently incorreot. There is no reason why the 
Court to whom an apphca.tioD for sanction is 
made should perform any of the acts that will 
fall within tbe scope of tbc Magistrate's duty 
if sanction is accorded, and tbe case ouebt not 
to go to tbo Magistrate with tbe opinion of tbe 
High Court that there is a vrima facie case 
against tbe aorused, V. KRISTNa&IMA v. 
Chittuki Chinna Pkrra.iu. 17 M-L.T. 15 = 
1915, M.W.N. 140 = 16 Cr.L.J, 115 = 27 Ind. 
Cas. 179. (41 C. 440, F.B,; F.. 20 M. IIC; 

Diss., 23M, 210,/?.) 

(1774)—S. 195 — Sanefiou to prosecute for 
giving false etidence —Di5crefio?i Court—Diilu 
of Court^Prosecution u'hen not desirable. —In 
this case tbe accused was a girl of IS years and 
the perjury alleged was in ber having made con¬ 
tradictory statements about her mother having 
wordy quarrels with tbc man who was keeping 
the witness. Held, that tbo materiality of the 
statements was only remote as suggesting a 
motive for the oSence. and tbc interests of 
justice did not call for a prosecution for perjury 
in this case. Courts should exercise their dis¬ 
cretion in giving sanction to prosecute for giving 
false evidence. They should not merely see that 
there is a good prospect of conviction but should 
also consider whether the circumstances are 
such as to render a prosecution desirable in the 
public interests. Rc NATTAVA PARANKUSAM, 
37 M. 564. 

( 1775 )—g, 196—Sanrfion io prosecute—Police 
offieer or Sub-Magistrate no subordinate of 
Sessions Judge -Essentials to grant sanction for 
contradictory sfofeiuenfs.—To grant sanction for 
prosecution under s. 182, I.P.C., neither tbe 
Police officer nor the Sub-Magistrate to whom 
tbe reports were sent is a subordinate of tbe 
Sessions Judge within tho meaning of s. 196i 
oK (7). Grim, Pro. Code. To sanction a prosecu* 
tion for an oCfenoe uoder s. 193. I.P C., it is 
necessary that a Court should be empowered 
to sanction prosecution in respect of each of the 
statements said to be contradictory of each 
other. REDDI RamA REDDI v, PUBLIC 
Prosecutor of Kurnool, 1914 m.w.N. 
793 = 27 H.L.J. SS8 = 15 Cr.L.J. 612 = 25 Ind. 
Caa. 524. 

(1776)—s, 195—^ppficafjort for Sanction- 
Contents—Necessity to set out alleged false state* 
ment—Person against whcrti proceedings are 
taken—Whether accused — Examination upon 
oath of such person—Impropriety of prosecution 
for offence under s. 467 or s, 476, 2.P.C.— 
Previous sanction—Not necessary.—kn applica¬ 
tion for sanction must set out in detail tbe 


Crim. Pro. Code (Act Y of 1896)—continued. 

statements alleged to be false (a)« Tbe order cF 
sanction should not be a vague order leaving tbe 
accused in doubt as to tbe charge which he will 
be expected to meet, and in tho case of a long 
deposition containing statements alleged to be 
false, it is particularly desirable that some in¬ 
dication should be given of tbe portions of tbe 
deposition so alleged to bo false. As a general 
rule, proceedings with a view to the prosecution 
of a witness for giving false evideucs sbculd not 
be taken until aconclusion has been come to by 
tbe iilagistrate. or Judge conducting tbe trial 
in which tbe false evidence is supposed to have 
been given, upon the evidence given therein. 
Although a person, against whom sanction 
proceedings are begun, is not upon his trial on 
a criminal charge, io being required to show 
cause why be should not be criminally proFecut- 
ed, he is tn tbe position of a person accused of 
committing an oSence. His examination, there¬ 
fore, should not bo on oatb, nor should be be 
cross-examined, but auy questions pub to him 
should be put with tbo object of enabling bim 
to explain oircumstaoces which appear to require 
explanation. No sanotion is necessary under 
s. 195, Code of Criminal Procedure, for a 
prosecution under eithor s. 467, or $. 476 I.P.C. 
Nqa Tha win V. NGA SAN. U B.R. 1913, 1st 
Qr . 166 = 14 Cr I J. 422=20 led. Cae. 406. 
(18 A, 203, U.B.R. 1907—1909, CrI. Pro. p. 1. 
R.). 

( 1777 )— 5 , 195 —Sanction to prosecute—False 
charge snade to the Police at a Police station — 
Penal Code, 5. 211.—No judicial sanction is 
required in order to prosecute a person for 
laying a false charge at a Police station. There 
is DO necessity in such a case to bold a prelimi¬ 
nary magisterial enquiry, EMPEROB v, 
8BIEKH ABMED, 13 Cr.L.J. 578 = 15 Ind, Cas. 
994=5 Bur. L T. 129. 

(1778)—S. 195—Penaf CodSt 211—Fafse 

charge — Panebnama, false statement in — 
Inquiry made ty Police officers—Commitment of 
case to Magistrate—Magistrate regarding the 
case to be false—Sanction to proseciUe—Sanction 
necessary. —Tbe petitioner, a policeman, made 
a panchna^na in regard to an oSeoce eaid to * 
have been committed by a certain Talukdar 
under the Indian Arms Act. The investigatioo 
into the offence was made by a village constable, 
who sent up the case to the Sub-Inspector, who 
in turn committed it to a Magistrate. The 
Magistrate discharged tbe Talukdar on the 
ground that tbc charge imputed to him was 
false, and held that certain recitals in the 
panchnavia were false. The Magistrate then 
made an order directing tbe petitioner's prose- 
oution under s. 211, Penal Code. On appeal, 
the Sessione Judge held that the Magistrate's 
order amounted to sanction under s. 193 of 
tbe Grim. Pro. Code, but that no sanction was 
necessary iu the ciroumstance of tbe case; 
Seld^ that, before tbe petitioner could be 
proseoutedt sanction was necessary, (or (1) the 
oSence imputed to bim was the instigation of 
the false charge against tbe Talukdar, the 
charge which in tbe ordinary course of criminal 
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ptooedure took the lorm of a trial; and ii) 
even though the instigation was committed be- 
fore the proceeding in Court was begun, yet the 
ioatigalion was an act committed m relation to 
the proceeding held bythe Magistrate against 
the Talukdar. The test for the necessity ot the 
eraut of sanction under s, 195 of 
node is not ihe character of the ofieoder but the 
character of the oQcnca. Sanction is necessary 
under the section, when an offence punishable 
under s. ‘211. Penal Code, is committed m or in 
relation to any proceeding in any Court, In re 
KHANDERAO YBSHWANT 14 Bom. L.R. 362 
=13 Cr. L.J. 527 = 15 lad. Caa. ^9 = 1 5®™- 
Cr. C. 129. [R; 1 Boro. Cc. 0. 

L.R. 715 = 13 Cr.L J. 751 = 17 Ind. Cas. 63.] 

(1779) —S. 195—SuKcfion to prosecuis—I'’u(se 
complaint^Orant of B $umniary--Penal Code, 
a 211—The complainant made a complaint oi 
an oflence to a Magistrate, who eiamined the 
complainant and sent It to poiice for 

investigation. The police reported that the 
case was false and asked the Mag^trate s orders 
to prosecute the complainant. The Magistrate 
endorsed as follows, at the foot of the report ; 

“ The case is classed as B. You 
against the complainant;” Beld, that the order 
pLsed by the Magistrate could not be accepted 
Is a sanction under s. 195 of thoCnm. Pro. 
Code. EMPEROR v. LaLLUHRAI. J* “•**_ 

S60 = l Boro. Cr. C. 204 = 13 Cr. L.J. 859-17 

Ind. Cas. 791. 

(1780)—S. 196 —Penai Code. s. Qll—Enise 
infot malion given lo Polue-Oider 
to remove case from Police file—SanAion. 
Where the information given to the Police was 
repotted to bo falne, and the Magistrate, in 
consequence, ordered the Police to remove the 
case flom their file. Held, that, m order to 
initiate proceedings under s. 211, Penal Code, 
against the informant, the sanction of the 
Magistrate was not necessary. UHIMRAJ 
VENKATESWARALU V. 

Cr. L.J. 480=19 Ind. Cas. 320. (7 M. 232. R.) 


(1781) —8. 195—Sanclioft to prosecute 
Letters Patent, cl. 10. proceeding ^^der — 
Attorney proceeded against making a^avil 
Alleged false statements — Public i rosecutor 
applying (or sanction—What Dench to give saw- 
tion—Discretion to be free and unfrommellsd 
—Court to see that no abuse of criminal jujtiee 
takes place-Atlorneys, if can make a^amt 
in answer to rule against him under Courts 
disciplinary powers — Liability for false siaternenl 
%na^davil.—A proceeding under cl. 10 ot the 
Letters Patent against the opposite party was 
beard by the pteaeot Benche The appUcatioo 
failed, but the Court thought that there 
matters in the case which called for lurtber 
inquiry with a view to possible orimiaal proceed- 
logs. The papers were placed before the pubUo 
prosecutor who applied coder e« 195 
Grim* Pro, Code for saootion to prosecute the 
opposite party for offeuoes alleged to have been 
oommitied by him uoder ss* 198 aod 196 of the 
Feual Oode, in ot in relation to the proceeding 
under oL 10 of tbe Letters Patent. Seld, that 
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the Bench was neither prosecuting nor trying an 
accused, that it was merely considering whether 
tbe bar to the cognizance of the alleged oflenoes, 
should bo removed by according to the requireU 
sanction, and that under s. 195 of the Crim. 
Pro. Code, it was this Bench alone that coula 
give the required sanction. B- 195 is expressed 
in the widest terms and vests in the Court an 
absolute and unqalified discretion. Not 
or one tittle can be taken away from or added to 
the plain and express provisions ol the Legisla¬ 
ture by any decision of tbe Court, nc>r can this 
discretion vested by the section in the Ccurl be 
crystalised ot restricted by any scries of cases, 
and it remains free aud unoTammclled to bo 
fairly exercised according to ihs oxigeucies of 
each case. An application for sanciioD is not 
to be conducted nn the same lines as the crimi¬ 
nal trial which may bo its sequel. Wheri a 
Tribunal is inneated by an Act or by turos wit 
a discretion, without any indication m the Act or 
the rules of tbe grounds upon which the 
discretion is to bo exercised, it is a mistake to 
lay down any rules with a view to indicate the 

particular groves in which 
run. (29 Cb. D 60(68). 54 LJ. Ch- 762 52 L_ 
T. 395. 33 W.R. 470. (1897) P. 89 at p. ‘2-5 . 66 
tj,p.57. 76 L.T. 330.45 W.R. 583. 

When exercising discretion, the Court will be 
astute to see that there should be no abuse ot 
the administration of criminal justice. There¬ 
fore no one should be permitted to use a penal 
law merely to satisfy his own private ends ot 
personal spite. Au Attorney can 
affidavit by wayof answer to a rule issued agamst 
him under tbe Court's disciplinary lunsdiction. 
and for a false statement in the affidavit, he is 
ctimioally liable. Mr. HUME. PUBLIC PROSE¬ 
CUTOR V. PORESH CHUNDEU GnOSE. 15Cr. 

L.J. 49*22 Ind. Cae. 321**1 C. 4*6 S.B. 

(1782)—s. 195—SuHClion fo prosec\de—Penal 
Code, s. ill—Porgery—Knowledge of applicant 
that the document was a forgoy 
Before a conviction can bo had under 5.4/1, 

I P C. it is necessary to prove chat the accueea 

knew or had reason to oelieve lhattbc document 
was a forgery. Where, therefore, there is no 
ground fo? eupposing that the accused had any 
Lcwledge or belief as to tbe forgery of a 
o» »hl=b » .ui. ..a, based, 
prosecution cannot be given. RaMASAMY 
CHBTTY v. MAUNG SHWB BON, 8 Ind. Caa. 
9 B3-11 Cr, L J. 749 = 3 Bur. L.T. 191. [R-, 

II Cr. L.J. 749 = 8 Ind. Cas. 996 = 3 Bur. L.T. 

152].' 


( 1703 )_S 195—Eorged document—Produc¬ 
tion in a proceeding—Person not party to suen 
vroceeding-Proseculion of such person—m 
sawlion mcesjarp.-Wbere a person was not a 
natty to tbe proceedings in tbe Court in the 
case in which an alleged forged document was 
nroduced, no aanction for bis prosecution is 
reqiured. THE SESSIONS JUDG® 
OUDDAPAHV. KONDETI OBALE 8 U, 26 M.L.J. 
220 = 23 Ind. Caa. 194=19 Ce. (25 

M. 671, E.; 15 O.W.N. 566. B.; 6 Ind. Oas. 629, 

Not F.]. 
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(1784)—S. 195 — Insolvency prcccedinq — 
Otjicial assiqyee—Csinq forged docunifnl in— 
S( 2 /ic^oM 0 / bisolvency Conimis^yoy*er—Necessity 
—AcJJudKafion oriicr—Eircct^Officinl Assignee 
not a Court.^Wht'To the accu.-ed produced a 
fjrf?e-1 document before the Official Assignee 
in supptrt of a claim, it is tho sanct)on of ;be 
Irsoheticy Commissioner which is required for 
tbc prr.-if'cotjon of the accused on a charge of 
using a forged dneument a.s genuine, and the 
sanction of the Ofhcii) Assignee ip not enough 
The Official AsFignco dors not becc me a Civil 
Court merely tcoause he has a wide diseretioD 
in deriding on claim** of persons, alleging them¬ 
selves 10 be the f rcditor« of the in^olvvut^ or 
because persons aggrieved by his orders have a 
right of appeal to the Court. The order of 
adjudication doe'^ not transfer tha proceeding 
from ihe Court to the Official Aspignee- 
MESftkS. W. A. BEAUDSKLL it CO v. NlLGfRI 
ADDUL GUSNJ 11 M L.T. 391 = 14 lod. 

Cas. 69S*13Cr. L.J. 24ls 1912 M W.N. 538 
»37 M. 107. 

(17«5)—S. 195 ( = Crm. Pro Code. 1882, 
s, 195)—Dcieii?>ie«f given tn evidence.---A docu- 
moot is given in evidence within the meaning 
of s. 195* Crini. Pro. Code, when it is haoded 
over by the person tendering ittotho Court, 
though the Court may reject it as evidence for 
insuffierenoy of stamp or want of registration. 

Quben-Emfress V Nagindas. Rat. Ud. Cr. 
C. 242 = Cr. Rg. lO of 1838* 

(1780)—S. 195—Order as to costs in proceed¬ 
ings undcr^LfgalUy*-^An order awarding 
coste in proceedings under s. 195 is illegal and 
must be set aside. BISHEN DaS v. RaHMAT 
Khan. 5 P.R. i9l5, Cc.»l6 Cr. LJ. 281^28 
lod. Gas. 329. 

(1787)—5. 195—.4ppftcufion for sanction to 
prosecute—Rejection by Magisiraie — hidepend- 
ent applicatxo7i (o Sessions Judge^Procedure, 
validity of, —An application for saootion to 
prosecute the complainant, on dismissal of 
complaint, was made to a Magistrate, who 
rejected it. Without preferring an appeal or 
revision, the applicant tnide an original appli¬ 
cation to the Sessions Judge for such sanrtion. 
The Sessions Judge refused to entertain the 
application. On this, the application was 
renewed in the High Court under s. 195. Beldt 
that the High Court could not interfere, as the 
applicant bad not adopted the proper orocedure. 
HARBANS EAI v. CHUNNI LaL AND RAM 
Prasad. 23 A. 126==A.W.N. 1902. 197. 

(1788)—S. 195 ( = Crtm. Pro. Code. 1892, 
s. 195)— Refusal of sanction by Subordinate 
Magistrate^ Power of District Magistrate to 
entertain complaint. —A District Magistrate ia 
not precluded from taking cognizance of offences 
uuder s. 193. merely because a Subordinate 
Magistrate in whose Court the evidence had 
been given had refused to give sanction to 
prosecute under s. 195, Crim. Pro. Code. It is 
not a necessary part of the definition of the 
word sanction that it is a permission to 
prosecute given to a private person. As the 


Crim. Pro. Code (Act Y of 1898}—confinwei. 

sanction merely allows operation to the oridnary 
criminal law, it can, as a matter of law, be 
given before any complainant or other person 
applies for it. In re KHEMCHAND, Rat. Un. 
Cr. C. 683. 

(1789)—S. 195— J^ergerj^, charge of—Sanction 
to prosfcute. icludher necessary,—Jt is necessary 
for a party wishing to prosecute upon a charge 
of forgery committed in respect of a document 
produced in Court, to obtain sanction of tbe 
Court under s. 195 of tbe Crim, Pro. Code4 
Hardeo Prasad v. Ram Sarup. 16 Cr. L J. 
203^27 Ind. Cae. 763, 

(1790)—8. 195—Sub-Registrar, whether a 
Court—See ACT III OF 1877, s. 34, 11 M. 3. 

(1791)—S. 195—PrepentatioD of forged docu¬ 
ment for registration—S^inctioo of Sub-Regis¬ 
trar whether necossarv—Sre ACT III OF 1877, 
ss. 34, 35 and 41, 13 M. 201. 

(1792)—8. 195—Sub-Registrar acting under 
s. 41, Registration Act, whether a ** Court 
See ACT III OF 1977. 8. 41, 10 M. 154^2 Weir 
170 = 11 Ind. Jur. 140. 

(1793)—S. 195—Registrar whether a ‘‘Court** 
within the meaning of section—ACT III OF 
1877, ss. 72, 73. 74 and 75, 15 M, 138 = 2 M,L, 
J. 64, F.B. 

(1794)—S. 195—Sanction to proseoute for 
forgery under s. 82. Registration .Act, whether 
necessary—See ACT 111 OF 1877, 9. 82, 11 M. 
600. 

(1795)—S. 195—See ACT XV OF 1377, art. 
178, 10 A. 350=A.W.N. 1888. 92. 

(1796)-S. 195—See ACT I OF 1887, ss, 2 
and 7, 22 C. 176. 

(1797)—S, 195—See BEN. ACT VIII OF 1885, 
89. 09 and 70, 17 C. 873- 

tl79S)—S» 195—False evidence given before 
District Judge acting under s. 22. Bombay 
Act HI of 1901—Sanction for prosecution— 
See BOM. ACT III OF J901. s. 22,18 Bom«L.R. 
45-2 Bom. Cr. C. 1 = 18 Ind. Cas. 403 = 14 Cr. 
L.J. 72 = 37 B, 365. 

(1799)—8. 195—See CRIMINAL PROCEED¬ 
INGS, 16 B, 729. 

(1800)—S. 195—See DISMISSAL OF COM¬ 
PLAINT. 28 0.251, 

(1801) —S. 195 — See DISTRICT JUDGE, 
Jurisdiction op, 16 c. 766 F.B. 

(1802)—S. 195—See FALSE CHARGE, 7 M. 
292 = 1 Weir 183 = 8 Ind. Jur. 139. 

(1803)— S. 196—Order of High Court — 
Disciplinary jurisdiction—High Court's power 
to grant leave to appeal to Privy Council 
against order under cl. 10 of the Letters Patent 
^ Order granting leave to appeal whether may be 
reviewed at instance of Puolio Proseoutor— See 
Letters Patent—Letters Patent, 1865, 
Calcutta. oU. lo, 39, is Or. L.J. 52=22 Ind. 
Cas. 324 = 41 C* 734, 
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(1804)-B. 195-S« letters I’aTENT- 
Letters Patent, Madras, 18G5 s. i5. 

1 Wait 787. 

/ 1005 )_s, 195—Incorrect statement m 

answer to irrelevant question-'Whether sane- 
tion to prosecute may l^e 

W.stake-Kaect-S« PENAL CODE. .. pi, <2 
P.L.R. 1911 = 14 P.W.R. 1911 = 10 lou- L.r9. 

940 = 12 Cr.L.J. 265. 

(1806)—S. 195 — Magisterial procoedieps 
following police proceedings m ‘b® sa»iie matter 
-Necessity lor sanction- 6 ce PENAL CODE. 

8 . 211. 6 L.B.R. 50=13 Cr. L.J. 665=16 Ind. 

Cas. 981 = 5 Bur. L.T. 111. 

ng07)—s, 195—See penal Code, 83.211. 
500, U.B.R. 1897—1901. Vol. 1. 279. 

QBOfl)—S- 195 —Sinctian granted to the agent 
of landlord whoso seal was counlerfeited- 
Validity—Sanction by successor ol trying 

Magistrate — Validity-Sec PENAL CODE. 

B 471 16 C.W.N. 623 = 15 CLJ.509-39 C. 

461 = 14 Ind. Cas. 201 = 13 Cr.L J. 201. 

118091— S. 195—Proceeding uodet—Cos. 

See SalCODE. sb. 471. 5il, 13 Ind Ca^9|- 
( 1810 )—8. 195—See PERJURY, lOC W.N. 
220 = 3 Ct. L.J- 196. I 

(1811)-S. 195—See Nos. 33 . 34 ,35. 47. .59, 

60. 61. 61-a. 73. 136. 1391. 1400 15«- 1644. 
1651, 1654. 1656. 1657. 1658. 1682, 1(03.1711. 
1738 aupre, and Nos. 1973, 1974. 2080. 250^. 
2573’35r2. 3813. 4199. 4202. 4203 4304 

to 4207. 4215, 4245, 42o9, 4291, 4225, 46i6, 

4738. 4841. infra. 

(1812)-S’. 195. 174—See S\NCTION TO 
PR08ECUTE-CONDITIONS «J5QUISITE FOR 
ORANTOFSANCTION, ETC..5M.L.t. 300 » 

Cr.L.J. 304 = 1 Ind. Cas. 547. 

11813'— Ss. 195, 197, 215. 526—See 
BANCTION TO I>a08ECUTB-CONDITIONS 
■REQUISITE FOR GRANT OF SANCTION, ETC., 

8 M.L.T. 205. 

(1814)—Ss 195.198, 423 —Power of appellate 
Court to alter finding. -Thets ate on words m 
B. 423. limiting the appellate Court s right to 
alter the ending or prescribing any prelim'- 
naries. (such as a sanction, or a complaint by 
a person aggrieved), to its taking cognizance of 
an ofieuce other than that of which the Court 
of original iuiiediotioo had oonvicted. Dn an 
appeal from a conviction under s. 182. l.r. .. 
the appellate Courtis competent to alter tbe 
conviotiOQ to ooe lot an oflence ooder b. » 
l.P.O , notwithstanding that there °° 
complaint by an aggrieved person. BMP^o 
V. GUB Narain Prasad, 25 A. 837 = A.w.n. 
1903, 100. Cfi-i 3L.B.B. 232.] 

(1816)—Ss. 196, 198, 476 ( = Cri»». Pro. 
Code, 1872, ss. 467, 468. 469, 471)-7'rtof for 
offences against pubfic ;aiftce—Jurisaiciton. 
Tbe Magistrate before whom an oSence under 
8. 198 ie committed ie himself competent to *ry 
the case. QUEEN v. OUB BaKSH, 1 A. 198. 
(Overruled, 1 A. 695. F.B.] 

(1816)—Ss. 196.199. 497—8s« MAGISTRATE. 
JUBIBDlOnON OP — QBNEBAIi JUBISDIO- 

■tion, 7 M.H.O. App. 17. 


(IP,7)_SS. 195 and iOO~Scopcof s. 200 — 
Dutti of Fresidtnc'i Magistral to record 
tviaenc; of authority f>o>n a person prosetuling 
under sanction gwen to anclkcr. The oxa- 
minatioo referred to in s. 200 ol Uio Coda, and 
which a Presidency M.igislrato is not obliged to 
reduce to writing, is .m L-xaniina'ion of the 
subioct-maiter ol ihe “ C iiupbuut. ’ which, as 
defined in s- 4 (/n. ineain the allceation mat 
some person oyiuinivu*d ^in «llince. Wnere 
a nrcsccutiou is iniiui-fi by a p-rs>ii lu'.tirig 
under the sanction given t,o .motlver person, ihe 
Presidency Magistrate is bound t-i vlicc c:i le- 
coni tbe nocessarv pvidenco of tbe coiiiplunam s 
authority Ic^m that per.ion. IvAl.l 
SETT v. NRITYA GOl'AL ROY, S, C. W.N . 83i 
= 32 C 469. [D.. 35 C. 141=7 Or. L J. 10-7 
C.L.J. 49 = 2 M.L.T. 600.] 


(l8lS)-Ss. 195. 200, 212. 203. 47 G-Sanclio»i 
(0 prosecute —Jurisiicfion—ComjilaiiU dtsmissea 
bu Magistrate of first class— Pcwe> of District 
Magistrate to grant sanction—' Subotdmale 
Court" —£xa««innliTH of coniplainini, nature 
and necessity of-inguxry and report mlhout 
soecxfic fxawiuafioK— Notice, ivhcn to issue 
6’ancfiou ?ti/icn no n_oplic-ilio»t before Court— 
Practice —Cases of vnpuialions against Police 
Ometrs.—k Magistrate of tbe firot class is not 
subordioalo to the District Magistrate for the 
purposes ol s. 195. Grim. Pro. Coda. Con- 
sequeDily. the District Magistrate has no 
iunsdictiou to sanction iho proieoution of a 
compiainaoC iu respect of a complaint which 
bai, been finally disposed of by another 
trato ol the first class. A complainant should 
bo examined specifically in respect of nis 
complaint; in the absence of .any such cxami- 
natioD. his complaint cannot, in law, be dis¬ 
missed. Unless a complainant is duly examined. 
an ionuiry and report under s. 202. Ctitn. I ro. 
Code cannot be called lor and, il made, are 
made without jurisdiction and cannot form tbe 
basis ol any further action. A complainant 
cannot bo pr.:secuted in respect of a complaint, 
in which bo has not been duly examined though 
the complaint has been dismissed upon 
and report ostensibly called lot under s. 202, 
Grim. Pro. Code. A first lodged one complaint 
and subsequently lodged another. He was neret 
examined specifically id respect of the ArM 
plaint. But wbiio being examined with reference 
to his second complaint, he incidentally made 
certain statements with reference to the bret 
complaint. Reid that there was no proper exami- 
nation of A in respect of his first complaint. 
A noiioo calling upon a oomplaioaut to show 
cause why bo should not be prosecuted for 
preferring a lalse charge ouebt nnt to issue, 
until it has been finally decided that the com¬ 
plaint must be dismissed as false. Sanction to 
prosecute should not be accorded until there 
is an application for sanction before tbe Court. 
In cases where imputations are made against 
influential Police Officers, a Distciot Magistrate 
should, if practicable, retain the eases in bis 
own bands, and should adhere to the procedure 
laid down by law with mote than ordinary 
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Strictness. The complainant himself should 
be txaniincd without, delay and should be 
tcquirt-ii to produce bis witnesses at the earliest 
poe.sible epportunity. Obiter—S. 202, Crini. 
Pro. Code, docs not apparently contemplate the 
aubcrdinaiiou of a Magistrate of the first class 
to the District Maaistraco. They are both 
Magistrates of the first class, and ii would 
seem that the District Magistralo, as a ^lagis- 
trate of the first class, is not competent to direct 
another Magistrate of Ibe fir.et class to make 
inquiry under that section. ALY MAHOAJMAD 
V. Emi'Kroi?. 12 Cr, L.J. 539*12 Ind. Cas 
515 = 2.P.R. 1912. Cr. = ll P.L.R. 1912. (7 P.R. 
1902, Cr.. 44 P.L.R. 1902, 9 C.W.N. 199, 2 Cr. 
L.J. 51:30 C. 023, 27 C. 921. 4 C.W.N. 305. 
F.) 

(IfilD) —Ss 395, 202 au<3 203 —Su SANCTION 

TO PROSEcrTn- Conditions hequjsite 

FOK GRANT OF SANCTION. ETC., 2 P.R. 1907 
0r. = 5 Cr. L.J. 491*^49 P.L.R. 1907«18 
P.W.R. ]007. Cr. 

(1820)—-iSs. 195, ‘203—Reti^iou—nclice— 
Matters net urged befote first Court of revision. 
If can be urgtd in viovwff High Court—Dis- 
rnUsal of C 07 npta}nt. loithout recordiiig reasons, 
bad—Ccjuplaint against J^oitce Oj/icer~Ootern' 
fnent Circu/ar that offence should be inquired 
into by first class Magisdate—Meaning of 
Circular—If case maybe made over to another 
MagistralCy that Magistrate to have jurisdiction 
10 decide case jhiaiiy and crier sanction for 
prosecution—Ftnal Coae, s. 2\I—Sanction to 
])ro$ecu(c —Matters which are not urged before 
the first Court of revisioo, toay bo urged in 
moviDg the High Court. It is an imperative 
provisioD of law th»t a Magistrate shall briefij 
record his rcasoos fer dismissing a complaiot. 
There can be no question of irregularity where 
the provisioDS of the statute are imperative and 
are directly disobeyed. Where a Magistrate 
did not record any reason for dismissing a 
complaint, tut directed that the complaiDant 
should be prosecuted under s- 211, Penal Code, 
Held, that the order of dismissal was without 
jurisdiction and altogether bad, that there must 
be a further inquiry and that there canuot be 
any proceeding under g. 211, Penal Code, until 
such further ioqniry has been made. No 
Circular of tbe Government can authorize 
Magistrates to iofiioge or iu any way alter the 
statute law. Tbe Government Circular direct¬ 
ing that» when a Police Ofiicec is charged with 
a serious offence, the ofiooce should be inquired 
into at once on tbe spot by a Magistrate of the 
first class, does not cueaD that the Sub- 
Divisional Magistrate may send the case to a 
Subordinate Magistrate to hold a local investi¬ 
gation under s. 202, Crim. Fro. Code, and then 
afterwards treat it as if tbe matter was still on 
big filo. What the Circular means is that an 
experienced first*claBs Magistrate should him¬ 
self hold tbe icquiryi and if he is to depute it to 
another first-olass Magistrate, tbe latter officer 
should from the first have been seizin of the 
oaee and should investigate it and decide it 
finally. An order for the prosecution of the 
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complainaDt for briogiog a false case should be 
given by this latter officer ; tbe forreet officer 
who deputes the case to the latter officer has no 
power to grant the sanctinn. MANIBDDDIN 
Sarkar V. Abdul R.auf, 13 Cr. L.J. 482*15 
lad. Cas. 482*40 C. 41. 

(1821)—Sr. 195 and 203—Scr SANCTION TO 

Prosecute-MiscellaneousCases, 24 M. 

337*2 W0it251. 

(1922)—Ss. 195, 215, 476—See SANCTION 
TO Prosecute — Conditions requisite 

FOR GRANT OF SANCTION. ETC., L.B.R, 
1893—1900, 377. 

(1823)—Sg. 195, 215, 476—See SANCTION 

TO Prosecute—Nature and form of 

SANCTION, 6 A. 98. 

(18241—Ss. 195, 216, 476. 537—Penof Code, 
ss, 196. 471—Sanction to prosecute given to 
' scrisiiladar — No application for sanction— 
Effect of sanction—Application of s. 537— 
Defect in procedure—Sanction granted in 
respect of one offence—Framing charge in 
respect of another offence disclosed by facts .— 
Where there is no application for sanction, the 
proceeding is virtually a rompJaint and tbe 
procedure enjoined by s. 476, Crim. Pro. Code, 
should be followed. Where sanction to prose* 
cute was granted to a serisbtadsr without any 
application and tbe procedure laid down in 
6. 476, Crim. Pro. Code, was not followed, but 
the complaint against tbe petitioners was beard 
and a preliminary inquiry held, which showed 
that there was a prima facie case against tbe 
petitioners. Held, that tbe defect in tbe proce¬ 
dure in granting sanction was cured by s. 537. 
Though s. 537 applies in terms to orders made 
in appeal or revision the priociples contained 
therein should guide Courts in dealing with 
applications under 8. 215. Where the inquiry 
iu a case had proceeded fat enough to enable 
tbe test required by s. 476 to be applied. S. 537 
will cure any defect not prejudicing tbe accused. 
Where sanction to prosecute has been granted 
in respect of an offence and thus the bar to tbe 
Magistrate taking cognizance of tbe case bas 
been removed by the sanction, tbe Magistrate 
may frame a charge in respect of any other 
offence referred to in s. 195 and which is dis¬ 
closed by the facts. EMPEROR v. JhAMANDAS, 

10 Ind. Cas. 616*12 Cr. L.J. 320. 

(1825)—8s. 195. 2.Q0—5ee SANCTION TO 

Prosecute—WHO m.\y apply for S.anc- 

TION, 4 C. 712. 

(1826)—9s. 195, 234, 360, 537—See SANC¬ 
TION TO Prosecute—Notice of sanction, 
9C.L.J. 690=13 C.W.N. 942=10 Cr. L.J. 
160 = 36 C. 808 = 2 lod. Cas. 697. 

(1827)—Ss. 195 and 235—See SANCTION TO 

Prosecute—Conditions requisite fob 
GRANT of Sanction, etc., 17 M.L.J. 559=7 

Cr. L.J. 6 = 3 M.L.T. 113 = 31 M. 4.3. 

(1828)—Ss. 195, 250, 264—See SANCTION TO- 

Prosecute—Nature and form of Sanc¬ 
tion, 22 c. 686. 
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(1829)—Ss. 195 and 256 ( = CriHi. Pro. Code, 
1882. ss. 195, 256 )—Sanction to prosecute— 
Recall and cross-examination of loitnesses for 
prosecution—On a complaint of theft beinp 
dismissed as false, sanction to ptosocute the 
complainant under p. 211. Penal 
Riven by the Dialriot Magistrate. 3ela. that the 
sanction of the Magistrate who took up the 
complaint of the complainant was perfectly 
complete and sufficient, but that theMagistrate. 
who tried the complainaot, acted illegally in 
stopping the oross-examination of a witness, 
and in refusing to allow the recall for cross- 
examinaiioo of the witnesses for the prosecution 
as soon as the accused was formally 
In Oie matter of jAGOiR NATH B\R.Al. 
S.C. 119, Oudh. 

( 1830 )-S 3 . 195.337. 339—See FALSE EVI¬ 
DENCE, 10 B. 190. 

(I831)-Ss. 195. 366, . 367 -Order under 

3 . IQ 5 —Applicability of s. 367.-8 . 367. Crim. 
Pro. Code, is not applicable to an order passed 
under 8. 195. as s. 367 relates to such judg¬ 
ments as are referred to in 8. 366, that is to say. 
to judgments in trials- /n re N.aoafP.a bAT- 

TAPP4, 6 Bom» L.B. 897* 

(1832)-83. 195. 369—See SESSIONS JUDGE. 
Jurisdiction of, 23 B. 50. 

M833)_Ss. 195, 404—Limifafion Act {IX of 
1908). sch. I, Art. l 5 A-Applicalion (o'- sancfmn 

to prosecute—Proceedings under s. 195. ci. loj, 
whether in nature of appeal—Lvnxtation 
Appeal.—S. 195. cl. (6), of the Crim. Pro. Code, 
gives no right of appeal as laid down m s. 404 
(13 Ind. Cas. 1007, 16 C.W.N. 645. l3Ct. L.J. 
191, 39 C. 774. B.) Therefore, the provisions 
of art. 154 of soh. I of the Limitatiou Act. 19U». 
ate not applicable to proceedings under s. 195, 
ol. (6), of the Otim. Pro. Code. It le a matter 
of revision, and the Court should deal with it as 
if there wae no limitation presonbed lor the 
application. POCHAY MITAY v. 

13 Cr. L.J. 599 = 16 Ind. Cas. 167 = 17 C.W.N. 

91=40 0. 239. 


(1834)-Ss. 195. 404, 439 ( = Crim. Pro. 
Code, 1892, ss. 195, 404. 439 )-Sanc(»on fo pro- 
jecafe—No appeal—Revision only possiole. 

No appeal lies from orders under s. 195, Crim. 
Pro. Code, Such oidern can be interfered \yith 
only in the exetoise of the powers of revision. 
MEHDI HASAN V. TOTA RAM, 15 A. 61- 
A W.N. 1892, 242. [P., 23 E.50; Appr., 40 C. 
239 = 13 Or. L.J. 699 = 17 C.W.N. 91 = 16 Ind. 
Cas. 167 ;B.. 36 A. 90 = 11 A. L.J. 11=14 Or. 
L.J. 47 = 18 Ind. Cas. 271; Disc., 26 A. 244- 
A.W.N. 1904, 10.] 

(1836)—Ss. 198 and 407—Courfs to which 
appeal ordinarily lies, meaning of.—BeUoj 
the Pull Bench, (Benson, J. dissenlinp).—A 
Magistrate, who ^s been directed and em¬ 
powered to bear appeals under the provisions 
of 8. 407 (2) of the Grim. Pro. Code, is not the 
“Court to which appeals ordinarily lie” with¬ 
in the meaning and for the putposes of s. 195 (7) 


Ccira. Pro. Code (Act Y of 1898 )—confinwed. 

of the Code. EROMA VaRIAR v. EMPEROR, 26 

M. 656 = 2 WclP 202, F.B, [F., 27 M. 124. d 

N. L.R. 50 = 5 Cr. L.J. 432,] 

(1836)—Ss. 195 and 407—See S.ANCTION TO 
Phosecutb—Who may .apply for Sanc¬ 
tion, 18 M. 487 = 2 Woir 165= 5 M.L J. l2o. 

(18)71-85. 195. lOT-Sec SANCTION TO 
PROSECUTE—AUTHORITIRJi COMPWTENT TO 
GRANT S.ANCTION, ETC..3N.L R. 50-5 Cr. 
L.J. 432. 

(1838)-Ss 195. 423. 430. 47G {=Crm. Pra. 
Code. 1892, ss. 195.423, 439 . 47r.)-J«. isdtcfion 
of Bigh Court, in revison. (o in'erfe>e with the 
orders of Subordinate Courts —1'ba High Court 
is competent, in the exercise of its powers of 
revision, to interfere with au order under s, -176. 
as also to interfere with a matter in which a 
Deputy Magistrate, having tried a case, makes 
an order sending the record with an mviUtioo 
to the District Magistrate to prosecute. Under 
«. 439. the High Court has the power, conferred 
ou a Court of Appeal by s 4'2-3. to alter or 
reverse an order of the lower Court. KhEPU 
Nath SlKDAR V. Grish chunder Muker- 
Tl’ 16 C 730. [F.. 20 0.349. RU. Un. Cr. 

C.’895: R.. 16 A.80. 26 A. 249. F B.. 2^3 B. 785. 
23 0. 610. 21 M. 124. F.B. =2 Weir 593. 
6C.P.L.R 73, 9C.P.L.R, 2i : D., 97 P.L.R. 
1903. 

(1839)—Ss. 195. 423. except, 1 (d), 435 
(1 to 3). 436. 439 (1 to 4). 476—Sec SESSIONS 
JUDGE. JURISDICTION OP. 20 0. 633. 

| 1840 )-Ss. 195. 435. 438 . 439-See SANC¬ 
TION TO PROSECUTE—AUTHORITIES COM¬ 
PETENT TO OR.aNT S.ANCTION. BTC.. 26 M. 
137 = 2 Weir 196. 26 M. 139 = 2 Weir 197. 

{1841)—Ss. 195, 435. 476, 478—Sec SANC¬ 
TION TO PROSECUTE-AUTHORITIES COM- 
PBTENT TO GRANT SANCTION. ETC-, 15 
224 = 2 M.L.J. 148 = 2 Weir 174, 15 M.L.J. 
489 = 3 Cr. L.J. 118 . 

( 1842 )—Ss. 195. 435, 476, 478-Sec SANC¬ 
TION TO PROSECUTE—WHO MAY APPLY FOR 
SANCTION, 11 Bom. L.R. 955 — 10 Cr. L.J. 431 
= 3 Ind. Cas. 962 = 34 B. 88. 


(l843)-8s. 195. 435 (1 to 3)-Sec SANCTION 

TO PROSBCUTB-AUTHORITIES COMPETENT 
TO GRANT SANCTION, BTC., A.W.N. 1889. 
100 . 

(1844)—Ss. 195, 435 (1 to 3)—Sec SANCTION 
TO PROSECUTE - NATURE AND FORM OF 
SANCTION, 7 M. 560 = 2 Weit 180. 

(1845)—Ss. 195 . 439—Civ. Pro Code (1908), 
3 115—24 £ 25 7ic(., c. 104, s. 15 — Order by 
Civil Court refusing sanction — Jurisdiction of 
High Court to revise such order—Prosecution 
undertaken by Oovernment—Delay in applying 
iar sanction—Effect.—The opposite party 
brought a suit for the rooovery of money in the 
Oouc« o( the MuDSil which was dismissed, the 
claim being found to be false and malicious. 
An application for sanotion to_ prosecute the 
opposite party was however rejeoted by the 
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Mmi'in 4' alsr. hy the District. Judge in appeal 
on ibi! gr.’iind „l delay in making the applica- 
tioi!. .'/«<d{oii an application fay the Local 
( T 'v. rn nit'll t .igaicst the order reUiting.sanction) 
— Th il it tv >F clear from thodecii^ion of the Full 
li "i ll )n Emp‘rr>-Her Prasad, (17 C-W.N. 
Iil7'^10 C. 477, P) That the orders of the 
I'furi'if aiid the Judge are not orders of a Crimi¬ 
nal G.iiirt and cannot therefore be revised under 
51. 48y. Crim. Pro. Cone. The H'gb Court how¬ 
ever. in tbo ex<-rcipo of its powers under e. 115 , 
Civ. Pro. Code, and s. 15 of the Charter Act, 
granted sanction for the pro-ccutii.n of the 
opposite patty, b.'lding that the cise being in 
substance a prosecution undertukt ii by Govern¬ 
ment, mere delay could not, be tikm as 
BUgge.stiiig main fid ',1 1 )Y. LEG\L RKMPM- 
BRANCEU AND T^l ni.IC PkOSRCUTOR, BIHaR 

& Orissa V, Ram Udar biNOn. 19 C.W.N. 
447 = 21 C.L.J. 188 = 16 Ci- L J. 286 = 28 lad. 
Caa 334. 

(iSin)—s?. 195, 439—.Sfc ACT V OF lfi61. 
ss. 5 and 30. 9P.W.R. I'JOS, Cr. = 7 Cr. L J. 
291. 

{Ifi47l—Sa. 195, 439—See FALSE CHARGE, 
9 P.W.R. 1908. Cr, = 7 Cr. L J. 291. 

(1848)—Ss. 195. 4.39—6Vc SANCTION TO 
PROSECUTE—Ain’HORITIES COMPETENT TO 
GRANT SANCTION. ETC . A.W.N, 1907. 283 = 
G Cr L.J. 372. 20 A. 1 = A.W.N. 1903. 171. 
A.W.N. 1908. 273 = 0 A.L J. 749 = 31 A. 38 
= 9 Cr. L.J 39=1 Ind. Cas. 569. 6 0.C. 216, i 
L.B.R. 133 = 7 Cr. L.J. 416. 

(IH49) —Ss. 195. 439—See SANCTION TO 
PROSECUTE—CONDITIONS REQUISITE FOR 
GRANT OF SANCTION. 2 P.W.R. 1909, Ct., 9 
Cr, L.J, 152 = 37 P.L.B. 1909^1 Ind. Cas. 93. 

(1850)—195, 439 —See SANCTION TO 
PROSECUTE—REVOCATION OP SANCTION, 
23 0. 971. 

(185!)—Ss. 195, 439, 476—See REVISION— 
GENERAi, Principles. 16 a. 80= a.w.n. 
1894, 9. 

(1852)—Ss. 195, 476—TFifness aJiiinri false 
evidence — Poivir to ccmviit—Procedure-—S. 476 
does not permit a Magistrate to order the arrest 
of a witness wbo has, in his opininn, fabricated 
false evidence, with a view to commit him to 
the Court of Sessions. The M.agi.strato. how¬ 
ever, must, if the proceeding before him satisfies 
him that there is ground for enquiry into any 
o&BQce referred to in s. 195, and if he thinks 
that no further preliminary enquiry is neces¬ 
sary, send the ca«o to tbo nearest First Class 
Migisirato. In re Anwarkha, 3 Bom. L.R. 
185, 

(1853)—Ss. 195, Offence under s. 211, 

I P.C. —Snnefion.—In the course of civil pro¬ 
ceedings before the District Judge of Poona, it 
appeared that a person bad committed an 
ofience under s. 211, I.P.C.. in ihe Court of the 
City Magistrate of Poona. The District Judge 
ooDSidering that there were grounds for enquir¬ 
ing into that oSence, sent the case under e. 476 


Crira. Pro. Code (Act Y of 1898)—continued. 

Crim. Pro Code, to the nearest Magistrate of 
the First Class. When the Magistrate proceed- 
j ed with the case, it was objected that he was 
I precluded by s. 195 (1), Crim. Pro. Code, from 
( taking cognizance of the oQence, in the absence 
I of the valid sanction, Held that, as there was 
j neither the .sanction nor the complaint of the 
Court in which the oSoncewas alleged to have 
been committed or of the Sessions Court to 
which the Court was subordinate, the odence 
waa not, according to the express' provisions of 
B. 195, Crim. Pro. Code, cognizable at that 
stage. That the fact that the District Court 
and the Sessions Court were represented by one 
and the same individual did not, in the oit- 
cumslancGS of the case, make any difference. 
Ik re Bvl GANGADHAR TILAK, 4 Boro. L.R. 
750- [R., 28 A. 142 = A.WN. 1905. 231=2Cr. 

) L.J. 598.]. 

I (lS54)-Ss. 195. 476 { = Crim. Pro. Code, 
1972, ss. 470, 471} — Proceedings different. — 
There is a distinction between a sanction given 
under B. 470 of the Crim. Pro. Code and the 
institution of proceedings by a Court of its own 
motion under s. 471. In the matter of GYAN 
CHUNDER Roy V. PROTAD CHUNDBB DASS, 
7C. 208 = 8 C.L.R- 267=4 Shonie L R. 128. 
[«.. 13 B. 109. 10 M. 232. F.B.=2 Weir 183,] 

(1855)—Ss. 195 and ilQ—Judicial proceed¬ 
ings — Delivery of possession in execution of 
decree — Resistance—Jurisdiction of Court pass- 
ing decree to direct prosecution for the resistance. 
—Per Ilarringtonand Henderson, JJ., {Paigilcr 
J. dissenfinp) Delivery of possession cf land 
to the decree-holder by a Nazir in execution of 
ft decieo is not a “ judicial proceeding ” within 
the meaning of s. 476, Crim. Pro. Code, but is a 
purely ministerial act; and when the Nazir is 
resisted, in the course of such delivery of posses¬ 
sion. no action can bo taken under s. 476 of 
the Crim. Pro. Code, directing tbo prosecution 
of the person under s. 476 by the Court execu¬ 
ting the decree, as snob act cannot be said to 
have been brought to its notice " in the course 
of a judicial proceeding. ” Haba CHARaN 
Mookerjre V. King-Emperor. 32 c. 367 = 

9 C.W N 364=1 C L.J. 161 = 2 Cr. L.J. 110. 
[Diss.. 14 Cr. L J. 624 = 25 M.L J 593 = 14 M. 

L T. 51-2=1913 M-W N. 1002 = 21 fnd. Cas. 
672 : F.. 35 C 133 = 7 Cr. L.J. 159 : R . 40 C, 
477 = 17 C.L.J. 245=17 C.W N. 647 = 14 Or. L. 
J. 197=19 Ind. Cas. 197. 12 C.L.J 618 = 12 
Cr. L.J. 21 = 8 Ind. Cas. 1106, 11 Cr. L.J. 90 = 

5 Ind. Cas. 257 = 1 P.R. 1910. Cr. = l61 P.L.R, 
1910 = 3 P-W.R. 1910. Cr, 13 Cr. LJ. 1 = 13 
Ind. Cas 111; Doubted «C D., lOC.L J. 450 = 10 
Cr. L J. 564 = 4 Tiid. Cas. 369 ; D.. 28 A- 89 = 2 
A.L.J. 717= A.W.N, 1905, 195, 10 C.W.N. 55.] 

(1856)—Ss. 195 and 476— Order for prosecu- 
tion—Power of sitccessov-in-office to make order 
— "Court," meaning of .— Held by the Full 
Bench ;—It is the Judge who tries the case who 
alone can exercise the summary power conferred 
by s. 476, and such power is sxeroiseable only 
at or immediately after the conclusion ol the 
trial in which the ofience is alleged to have 
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been committed. But an application for sanction 
to prosecute under s. 195 can be ''' 

Judge who is the succossor io offico of the Judge 
who tried the case. The expression “ Court ^ 

ID 5 . 476 meMS the particuUr Judge who tnoa 
the case and dres not include his successor in 
offioe. Per Geidt, J.—S. 470 contemplates that 
the de^irabUii y of prosecuting the oCender muj^t 
be present to the mind of the Court durine tho 
proceeding in tbe course of which the ouence 
was committed or brought tolbe Court's notice. 

Id was not intended that itnbould be suggested 
to the Court by an application made after tho 
prooeedings bad terminated, and passed beyond 
its ken. The word “Court” in that section 
need not, however, necessarily mean the same 
judicial officer. An order under the section 
would be bad if it were p.assed after a long time, 
even if the presiding officer had remained the 
same It would not matter if the actual order 
be passed by bis successor in office, if the 
previous officer had left some indication of h.s 
opinion to order a prosecution. BEGU SINGH 
V Emperor. 11C W.N. 568*34C 551, F.B.— 

B o“ J. 508.:.5 or, I. J. 398-2 M.L T. 298. (9 
O.WN.859, 33 C. 193. 11 C.W.N. 119. 21.) 
[Diss.. 32 B. 184*10 Bom. L.R. 28*7 Or. L. 
J. 35 = 3 M.L.T. 116; Nof F., 9 Cr L.j 219* 
6 A L J. 892* I Ind. Cas. 306. 11 Cr, L.J. 438 
-7 1od. C.a8. Sl*7A.LJ. gyi;/-’.. 35 C. 114 
= 7Cr. L.J. 134, 31 M. = 

3 M.L.T. 79=7 Cr. L J 54, 10 Cr. L.J-158- 
6 P.R. 1909, Or.* 12 P.W.R. 5009, Cr.• 104 P. 
L R- 1909*2 Ind, Cas. 812. 12 Cr. L.J. 6‘* = 9 
Ind. Cas. 389=10P.L R- 1911 = 4 P.W.R. 1911, 
Or.: R..35C, 133*7 Cr. L.J. 159, 40 C. 477- 
17 C.L.J. 245*17 C.W.N. 647*14 Cr.L.J. 19/ 
-19 tod. Cas. 197. 32 M.49 = 19 M.L J. 42-4 
M.L.T. 404=9Cr. L.J. 41*1 Ind. Cas. 597, 14 
C.L J. 123 = 12 Cr. L.J. 209 = 15 C.W.N. 691- 
10 Ind. Cas. 66, 4 M.L.T, 269 ; D., 4 Bur. L.T. 
246 = 12 Or. L.J. 521 = 12 Ind. Cas. 289-1 


(;857}—Ss. 195, MQ—Penal Code, s. 211 — 
Order for prosecufion under section on mere 
PoUce report —K Magistrate does not exercise a 
proper disoretion who, on receipt of a Pol'®® 
report that the complaint is false, forthwU.h 
orders the complainant to be prosecuted under 
B. 211, l.P. Code. Tba complainant should be 
given a reasonable time and full opportunity to 
prove his case before sanction is given for ^he 
proseoulioD, He can then proceed under a. 4(6, 
Orim. Pro. Code, and direct a prosecution. 
LAWI OOI’B V. GIRIDHARI CHOWOnORY, 
S C.W.N. 108. (4 C.W.N. 35 D ) [F.. 37 C. 

260=10 OLJ, 664-14 C.W.N. 330*11 Cr. 
L J. 37 = 4lQd. Cas. 710; R., 2 M.W N. 1911. 
9-lOM L.T. 47 =21 M.L.J. 795 = 10 Ind. Cas. 
619*12 Cr. L J. 323.] 

(1888)—Ss. 195 and 476—Sonefion to prose¬ 
cute whether can be given /or offences tn rel i£ion 
to future proceedings —The words “ any oSeoce 
referred to io s. 195,” io s. 476 of the Coda do 
not ioolude the manner in wbioh the oSeoce 
may have been committed and mean “ any 
o&euoe punisbable under any of the seotioos of 
tba Penal Code mentioned in a. 195.” Henoe, 


Crim. Pro, Code (Act Y of 1898)—con/muerf. 

an oaone.' under s 206 of the Penal Code may 
be said to be coninnttod “in relntiun to a 
pcoceediUK in Court.” although it is committed 
not in r:'latioii to a pending proceeding but in 
relation to a future proceeding. DINA N.-tTH v. 
KiNCJ-EMrEUOR, 5 0. C. 46. 

(18.59)—Ss 195 and 176—Soneftou ioprosc- 
Cifc—The preliminary enquiry referred to m 
s. 47r> of tho above Coda should bs mado by 
the District Magistrate before bo order.s the 
prosecution for miking a fii'O comDlami. 
M.\UNG KYR V. QUERN-KMIMIESS. U B R. 

1892—1896, Yol. 1. 26. 

(i860)—Ss. 195. 476— Sa'tcfinn granting, 
revoking or refusing to graHt-Jiuhciol i.rvcrfd- 
ing—Competency 01 order under s. 476 vfhile 
hearing appeal under s. 195 (6|—SatiCfiou io 
stranger to suit.-Tbo grant of aanction to 
prosecut“ the revocation of sanction already- 
granted, and the refusal of au application to 
grant sanction, aro all judicial acts. A District 
Judge, in an appeal under sub-a, (6) of a. 19o of 
the Crim Pro. Code, affirmed the order of a 
MuDsif and refused to grant sanction to a 
stranger to a suit, and at the so me time made 
an order under s. 476. Held, that it was 
perfectly open to the Judge to take proceediugs 
under s. 476, inasmuch as the fact of tba 
commission of au oSonce bad been bcouBbt to 
his notice in the course of a judicial proceeding 
under sub s. (6) of s. 195 (16 A. 80, Diss. ; 10 
M. 232, 20 M. 383. 23 M. 2l0. F.) Reid, also 
that the Judge acted properly in refusing to 
grant sand ion 10 a stranger to the suit. BALA 
P.\S15AN KULDII* LaL V. GURWAR MiSSEU, 
13 Ind. Cas, 111 = 13 Cr. L.J. 1. 

(1861)—Ss. 195, 476 —Judiciaf proce/rfingi.— 
When a ease uudor s. 195 of the Coile of 
Criminal Procedure is taken up to a higher 
Court in revision, the prooeeJings iu the higher 
Court relating to nanction aro undoubtedly 
judicial proceedings. The function exercised by 
the higher Couri in upholding the order of the 
Court below or roversiog it, is. beyond doubt, a 
judicial act. CHADAM.MI v Lalta Prasad, 
10 A L J- 174*34 A. 602 = 16 lod. Cas. 523 = 
13 Cr L.J. 717. 

(l8S2)-Ss. 195. 476—Sanction £o prosecute-- 
Forgery— Incompetence of a Court to proceed 
unter s. 476. Crxm. Pro. Code, tn p'oceedm^s 
under s. ]95 —Circumstances for concellxng sokc- 
tion.—Beld, that a Court has no juriediotion to 
proceed under s. 476, Crim Pro. Code, in pro* 
ceedings which have come before it under s. 195. 
Held, further, that where the injured party 
fails to take action under s. 196. Orim. Pro. 
Code, for about a year and half after the case 
had been finally decided in his favour, and pro¬ 
ceedings under 3. 195 also have been dragged 
on for a long time, and two eompotont Courts 
have declared the case against the accused weak, 
the order under s. 476, Crim. Pro. Code, is 
liable to be set aside and should not be convert¬ 
ed into an order under s. 195 of the said Code. 
PiBTHi Mal V. Crown. 19 P.W R 1911, Cr. 
= 12Cr. LJ 434 = 11 Ifld. Gas. 616. (6 P.R. 
1909 = 12 P.W.R. 1909, R.) 
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(1SG3) — Ss. 105, ^76^ Sanction to prosecute — 
Discretion of Court in gra7iting sanction — Evi* 
dtnce^AjJldnvils .— Under s. 196 of (ho Code, 
tbero is a discretion vested in the Court grant- 
in^r :i sanction. The discretion must be excr- 
ci.-oi judicially, There must be s^me ground 
on which the Court can act in granting sanction. 
But it is for the Court to determine, in tho exer¬ 
cise of its judiciil disorotion, whether the case 
is one which calls for an inquiry by a Criminal 
Court. The Code dees not say that in granting 
sanotioo under the section the Court must take 
evidence. Under s. 47G of the Code, the Court 
before directing prosecution, may or may not 
make any preliminary inquiry. There U no 
sanction in the Code of Criminal Procedure 
which warrant?? the admission of aftidaviu as 
evidence in proceedings for sanction prosecute, 
In re K.VRVIRAI'Pa A, KULKarni, 14 Bom. L. 
R. 587» 13 Cr. L.J. 689^16 lud. Cae.4 97sl 
Bom. C.C. 154. 

(18G4)—Ss. 195, il6^Magistrate directing 
proseculio7i of rvihxess of his oxvn motion—Ei(Ject 
of order—Revision — Periurg — Contradictory 
stateme7it$ explainable—Penal Code, s. 193,— 
The Chief Court has power to revise orders 
passed under s. 476, Crim Pro. Code (5 P.R. 
1908, Cr.« 103 P L.R. 1^'0S=7 Cr. L,J. 281. 
Fa Where a Magistrate of his own motion 
directs the prosecutiou of a wiDness for perjury, 
bo acts under s. 47G. Crim. Pro. Code. B pur- 
obased certain property from A who subsequentiy 
sold it to C. C. brought a complaint of cheating 
against A. lu the courso of proceedings in the 
case. B appeared as a witness, la bis examina- 
tioD-in-chief he stated that no other bargain 
took place in his presence. In cross*examtQa- 
tioD he stated that A and C were bargaining in 
his presence: Held, that tho statement in 
oross-examinatioQ did not necessarily imply 
that B knew that another bargain had been 
duly made, and that his explanation, that no 
bargain was actually effected, though negoti¬ 
ations were going on, was per se plausible ; his 
pro.SGOUtion therefore, for perjury was not 
admissible. EilPEROB v. BARKAT RAM, 1S8 
P.L.R 1911 = t0 lod, Cas. 121 = 12 Cr. L J. 
216=^38 P.W.R. 1911. 

(1865)—Ss. 195, 476—Sa?tcf:on to prosecute — 
Complaint to a District Registrar—Enquiry held 
departmentally— Judicial proceedings — Penal 
Code, ss. 182, 211 .—Where a person madea com¬ 
plaint to a District Registrar against the conduct 
of a subordinate officer, a Sub-Registrar, alleging 
that the latter bad misappropriated a sum of 
money paid to him on account of fees for a 
oommission, and tb^ District Registrar after 
holding a departmooodi enquiry was satisfied as 
to the falsity of the complaint and made a 
report to himself as District Magistrate, and in 
this latter oapaoity passed the following order: 

Bead report of District Registrar, Prosecution 
of E B, under ss. 211 and 182, Penal Code, 
sanobioned. Summon E.B*. ss* 182 and 211. 
Penal Code.'* Held, it was not cleat from the 
reoord whether the District Magistrate purport¬ 
ed to act under s. 195 or 8« 476 of the Orim* ' 
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Pro. Code* If he purported to act under s. 195» 
then the sanction would be without jurisdiction 
as to 8. 182, Penal Code, inasmuch as be was 
not the public officer concerned or the public 
officer to whom be was subordinate ; and so far 
aa the sanction related to 3. 211, Penal Code, it 
was equally without jurisdiction, as there was 
no offence committed in or in relation to any 
proceedings in Court. Nor could the District 
Magistrate take action under s. 476| Crim. Pro. 
Code, as tho alleged offence or offences cannot 
be said to have been committed before him or 
brought under his notice as a Court in the course 
of a judicial proceeding. Elahi Bux v. KING- 
Emperor, 11 C.L J. lil = S Ind. Caa. 721. 

(1866)—Ss. 195, 476—Sanction to prosecute — 
Grant of—Police report—Findings in previous 
ease—No preliminary enquiry '^Legality o/sanc¬ 
tion —Interference by High Court with orders 
granting tanction—When to be made-Discre- 
tion of subordinate Courts—Not to be interfered 
with—Interference by way of third appeal— 
When to be exercised. —Where a Sub-Magistrate 
doubting the truth of the complaint presented 
by the petitioner which was put in at a late stage 
and appeared to be intended as a oounter-oharge 
to the charge of stabbing which was then pend¬ 
ing against the petitioner, referred the com¬ 
plaint to the Police for investigation who, after 
waiting till the petitioner was ooovicted on the 
stabbing charge, referred the complaint as falset 
and where anotherSub-Magi^trate, who was the 
successor in office, thereupon dismissed the 
complaint under s. 203, Crim. Pro. Code, and 
granted, without holding a fresh inquiry but 
after making reference to the order dismissing 
the complaint, sanction under s. 105, Crim, Pro* 
Code, to prosecute the petitioner for preferring 
a false complaint, on tho ground that the 
charge was a mere concoction to meet the 
charge of stabbing of which he was convicted. 
Held that tbo Magistrate was right in granting 
the sanction (10 M. 232, F.B., BzpU) 8.195 
(6), Crim. Pro. Code, which relates to sanction 
for certain offences committed in or in relation 
to any proceedings in any Court does not say 
by which considerations the Court is to be 
guided^ nor docs it prescribe as indispensable 
that the Court should hold a fre?h inquiry and 
bake evidence for the complainant before grant¬ 
ing sauctioD. a proceeding which would be 
quite unnecessary in oases where the Court 
has a knowledge of the facts in the course of the 
proceeding in or in relation to which the offence 
is alleged to have been committed. (Per Wallis, J* 

A preliminary inquiry is not essential in all 
cases where the Court grants sanotion under 
s, 476, Crim. Pro. Code. Under b. 195, Crim. 
Pro. Code, in which there is no reference to ‘a 
preliminary inquiry’ such an inquiry is unneces¬ 
sary (34 A. 267, 26 M. 592, 22 M.LJ. 419, 
R.) (Per Sadasiva Iyer, J.). The High Court 
ought nob to interfere with the discretion of the 
subordinate Coutbs in the matter of the grant 
of sanction, unless there is some prima facie 
strong ground for holding that there is no 
reasonable probability of having a conviction on 
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tbe sanction, or that it is otherwise inexpedient 
to award the sanction on the facts of the par¬ 
ticular case, or that the party against whom tbe 
sanction was given was probably innocent. 134 
A. 267. 26 M. 592, 22 M.L.J. 419, It.) {Pfr . 
Sadasiva Iyer, J.) Though, in sanction matters. , 
a party has a right to come up on a sort of | 
third appeal to the High Court, such peti¬ 
tions by wav of third appeal should, as a ; 
matter of course, bo rejected unless the record 
show not merely a technical illegality or irregu- i 
larity but that a palpably innocent man is 
sought to be prosecuted out of private grudge I 
by bis enemies. (Per Sndnsiwa her, J.) When 
the Ctim. Pro. Code says in s. 195. cl. G. that a ; 
sanction given may be revoked by tbe appellate ' 
authority, it cannot be said that it was intended 
that the higher authority was bound to revoke 
tbe sanction whenever some irregularity or 
even illegality is shown in rhe proceedings of 
the lower autbority giving sanction. In re 
NARAYANA NADAR, 26 M L.J. 486 = 23 Ind. 
Cas. 479 = 15 Cr. L.J. 271. 

(18671—68. 195 and 476—See COMPLAINT— 
WHAT IS. AND WHO SHOULD INSTITUTE, L. 
B.P.. 1893—1900, 388. 

(1869)—Ss. l95, 476—See COURT FEES. 5 
B.H.C. Cr. 104. 

(1869I-8S. 195.476-See Discharge OF 
ACCUSED, 5 B.H.C. Cr. 41. 

(1870)— Ss. 195. 476— See FORGERY 12 B. 
36, Rat. Ud. Cr. C. 83. 12 P.R. 1897. Cr. 

^871)_8s. 195, 476—Complaint by person 
not party to tbe case—Dt. Magistrate allowing 
prosecutioD (or false evidence—Legality—See 
PENALCODE. 8.193,13 P.W.R. 1913, Cc.= 

68 P.L.R. 1913=18 Ind. Cas. 667 = UCr. L. 
J. 107. 

(1872) —6s, 195, 476—Oflence under ss. 471 
and 474, I.P.O., committed in course of pro- ! 
oeedings in rent Ruit—Sanction whether ncces* 
saty—See PENAL CODE, ss. 471, 474,19 0. 
W.N. 125. 

(18731—Ss. 195, 476—See PRACTICE AND 
Procedure, 4 N.W.P. 86. 

(1874)—Ss. 195, 476, 90. 342 ( = Cfim. Pro. 
Oode, 1861. ss. 171. 273j—Pe/erence to Magis¬ 
trate for investigation—Power of the latter to 
transfer case.—When a Civil or Criminal Court 
sends a case (or iovc-^tigatioo to a Magistrate 
under 8. 171, Crim. Pro. Code, the Magistrate 
to whom the oase is sent must bimseK bold tbe 
investigation. High Court Proceedings, 
lOTH Nov. 1870, 6 M.H.C. App. 2. 

(1876)—Ss. 195, 476, 90 and 342—See MAGIS¬ 
TRATE, Jurisdiction of. 6 M.H.C. App. 4i. 

(18761—Ss. 195, 476, 202, 439-Co«pfain( 
before Dtsfrief Magistrate—Transfer for inquiry 
ioithnut examining ccmplainanl — Irregularity — 
No application/or sanction—Order purporting 
to be made under s. 196— Irregularity—Proper 
course—8. 476, Crim. Pro. Code — Prejudice- 
Bight to object by way of appeal—No revision.— 
Tbe sending by a District Magietrate of a 
oompUiot for inquiry to a Sub-Divisional 
Magistrate without examining (he oomplaioant 
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is an irregularity contrary to the provisions of 
8. 202, Crim. Pro. Code, Where the complaint 
was, nn consideration of the proceedings of the 
8ub-Divisional Magistrate, found to be false by 
tbe District Magiftrate. it was open to him to 
procoed iheroupoa on application under s 195, 
Crim. Pro. Code. In the ahsonce of such an 
application, his order purpnrtiiig to have been 
made under g, 195 oouli not be upheld. The 
proper course for him would bavo been to 
have proceeded under p. 47G, Cnm. Pro. 
Code. Where the applicant did not appeal 
against tbe order purporting to have been made 
under s. 195 and the trial appi-ars to bava 
advanced to a late stage, it may bo open to tbe 
applicant to raise the question of prejudice by 
way of appeal in case ot conviction, but it can¬ 
not bo interfered with by way of revision under 
s. 43'.). Otim. Pro. Code. CROWN v. N.aTHU 
It'd. MAHAR. 8 B.L R. 21 = 15 Cr. L.J. 662 = 
23 Ind. Gae. 990 

(l87C-a)—Ss. 195. 476, 435. tit—Proceedings 
under s. 195—Previous notice cr independent 
inquiry, whether necessary prior to such p'oceed- 
ings—Sanction to pnsecute— Omission to address 
the same to a particulaT person or to mention 
time and place of offence—Illegality—Court 
receiving information on police report—Offence 
not committed in cou'se of judicial proceedings— 
Grant of sanction under s 47G— lllegaltly —No 
jurisdiction—Calling up recoids under s. 435— 
Knowledge of offence Ihireafier—Insufficiency to 
give furisditlton to act under s. 476—Notice of 
offence prior to action under s. ilQ—Necessity ,— 
8. 195, Crim, Pro. Code, does not require a 
Magistrate to give any notice to tbe accused ot 
hold any independent inquiry beloro giving 
sanction. (12 C. 58. 18 A- 358, 10 M, 232, 26 
M. 592, D.) No doubt, a Court acting under 
8. 195(5) iscc mpctentto. and in a proper case, 
should give notice and make inquiry before 
granting sanction. (.6 C. 661. 20 M. 339. 19 
C. 345, li.i And, in some c..stB, the failure to 
give notice might be a suillcient ground for 
tcvokiug sanclioD. (23 tl. 210, R.) A 
sanctiou let prcsecutiun which is not address¬ 
ed to any one in particular, and does not, 
as far as practicable, specify the Court or 
other place in which, and the occasion on wbiuh, 
tbe ofience was committed, is cot a legal 
aanctioD under s. 195, Crim. Pro. Code. Where 
a District Mag strate directed under s, 476, Crim. 
Pro. Code, tbe proeecution of the applicant for 
an ofience which was neither committed before 
him nor brought to bis notice in tbe course of a 
judicial proceeding, but only by means of a 
police report, held that the proceedings of the 
Magistrate were illegal and ought to be sot aside. 
(25 M. 61, 34 0. 551. 32 M 49. 31 M. 140. 32 
B. 184.6 A.L.J. 392. 3 A L.J, 210, R.) Such 
' illegality cannot be cured by e. 537, Crim. 
Pro. Code. In respect of an ofience already 
notified to him extra-judicially, be could not 
have jurisdiction to proceed under s. 476, Crim. 
Fro. Code. The calling up of a record under 
s. 435, Crim. Pro. Code, is not a 'judicial pro¬ 
ceeding’ from which jurisdiction to aot under 
B. 476oould be obtained. (16 M.L.J. 489, F.; 
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25 * y\ /^.) A Court cauoot take aotion 

r '. 17G. for the purpose of obtaining notice 
'if XU '-nonce to be dealt with under that section. 
!» have such notice before it can legally 

any inquiry under that section. GOPAL 
V. Kmpkkou. II N.L.R. 36 = 16 Cr L J. 289 = 
28 Ind. Cas. 513. 

(1IS77)—Ss. 195, 476, 487 ( = Crim. Pro. Code, 
1S82, $s. 1U5, 476. 487)— False evidence^ offence 
of, coininitud before (i Sessions Judge — Ilis 
jurisdiction to try offence. —Whore a Sessions 
Judge directed tbe trial cf a person foe the 
oQence of giving false evidcnco committed in 
the course of a judicial proceeding before him 
of a criminal nature, be caunct erv tbo case 
himself. QUEEN-EMPRIiSS v MaKHDUM, 14 
A- 354 = A.W.N, 1882. 32. (A W.N. 1987, 139 
D.) [Ru U.B.R. 3897—1901, Vol- I. 127.] 

(1879)—Ss. 195 anrf 477—Scope of $• 477— 
Procedure lo be observed under the section — 
Necessity for framing a c/turf/e.—B. 477 is an 
empowering section, and authorises a Court 
of Session, when an oSence referred to in s. 195. 
Grim* Pro. Code, has been committed before it 
OF brought uuder its nctice as mentioned in tbe 
section, to charge the oQcndcr and to commit, 
or admit to bail and try him upon its own 
charge. The word “ may in s. 477 ought not 
to be road as must*'* Having regard to tbe 
phraseology of the RcctioDt if a Court of Sessions 
proceed to take action, unders. 477, it must, in 
tbe first instance, frame a chargo so as to enable 
the accused to know tbe nature of tbe ofieoce 
bo is alloged to bavo committed. After framing 
the chargo the Sessions Court may then either 
commit tbe accused for trial upon a charge so 
framed, or admit him to bail for tbe same 
purpose. REILY v. KINQ-EMPEROR, 28 C. 43* 
s5 C.W.N. 609. 

(1879)—Ss. 195, 477 y^Crim- Pro. Code, 
1892, ss. 195, ^17}—Power of Sessions Court 
regarding offences mentioned in s. 195» commit¬ 
ted before itself 477, Crim- Pro. Code, 
enacts that the person charged shall be com* 
mitted for trial, or held to bailto take his trial, 
on tbe charge, and not that tbe Court of 
Sessions shall try offences referred to in s. 195 
committed before itself summarily. A trial 
and conviction for having given false evidence, 
as soon as the trial before the Court of SessiooB 
was concluded, without giving the accused a 
lair opportunity to prepare bis defence was held 
to be bad as tho irregularity occasioned a failure 
of justice. Queen*Empress v. Behari, S.C, 
303, Oudh. 

(1830)—Ss. 195. 478—Scope of sections dis* 
tinguished,—It is not permissible to a Court to 
bold, in the course of the same proceedings, a 
dual kind of enquiry, one unders. 195, and tbe 
other under s* 478< Proceedings uuder s. 195 
are distinct from those under s. 478. Tbe 
former ate of a summary character, and a Court 
proceeding under tbe seotion is not bound to 
hold an enquiry. In tbe oaseof tbe latter, the 
enquiry has to be as nearly as possible under 
oh. XVIII of tbe Code* In re 8ITA RAM 
BHIVBAMBEAT, 6 Bom. L.R, 578. 
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(1881)— 8s, 195, 478 { = Crm. Pro. Cod^, 
1682, ss. 195 and i78)- False document filed 
in Court but not given in evidence—Commitment 
for trial,—The words ‘ any such offence * in 
8. 478 mean an offence referred to in s. 195, and 
not an offence qualified by the circumstances 
under which it is committed, that is, as descri¬ 
bed in cl. (c) of sub*s. (1) of s. 195, by a 
party to any proceeding in any Court, in 
respect of a document given in evidence in such 
proceeding. Where a Munsif, suspecting that 
a certain document filed in a suit pending 
before bim, but not given in evidence, bad been 
tampered with held an enquiry and committed 
the petitioner for trial bythe Court of Sessions, 
held, that it was a proper commitment under 
8. 478 cf tbe Code. AKHIL CHANDRA 8 en v. 
Queen Empress, 22 C. lOO*. [F., 37 C. 260 
= 14 C.W.N, 330=10 C.L.J, 564 = 4 Ind. Cas. 
710*11 Cr. L.J, 37; R.. 15 C,W N. 565 = 9 
Ind. Cas. 577 = 12 Cr.L.J. JOl, 13 Cp. L.J. 19 
= 13 Ind. Cas. 211 = 2 M.W.N. 1911, 526.] 

(1832)—Ss. 195, 480, 482 and 537—See 
Contempt of Court, 15 IL I3i = 2 Weir 
605 = 1 Weir 218. 

(1883)—S$. 195, 487 («Cnm. Pro. Code, 
1882, ss. 195 and 487J —Competency of Magis¬ 
trate to try offence under $. 173. Penal Code, in 
contempt of his own authority. —Ss. 437 and 
195, Crim. Pro. Code, prohibit a Magistrate 
from trying an offence under s. 173, Penal Code, 
committed in contempt of bis own authority. 
In re AnaNTA KERNATa, 1 Weir 80. 

(Id84)—Ss. 195, 487, 537 —See SANCTION TO 
Prosecute—Conditions requisite for 
GRANT of sanction, ETC., 27 C. 452 = 4 C.W. 
N. 594. 

(1685)—Ss- 195, 495—“ Anypersonf' meaning 
of ^Absolute stranger — Saneffon — Appliennf 
actuated by personal grudge .—One U applied 
for and obtained tho Fanciion to prosecute H 
on tbe charge of perjury. U filed a complaint, 
upon which certain witnesses were examined. 
Then A applied to tbe Magistrate asking for 
permission to continue the prosecution of M on 
the ground that U had colluded with M and 
was unwilling to go on with the prosecution. 
M also applied tbe same day stating that U was 
unwilling to continue the prosecution and 
opposing A’s application. It appeared that A 
was thoD engaged in a civil litigation against M 
and wanted leave to continue tbe prosecution to 
harass M. Eeld, that it is inexpedient to grant 
sanction to prosecute under s. 195, when the 
person obtaining saootion might use it for tbe 
purpose of harassing his opponent. A fortiori.no 
permission to continue the pcoseoution should 
be granted to such a person. It is doubtful 
whether the words * any person ' in s« 495, Code 
of Criminal Procedure, include an absolnte 
stranger who has no oonneotion with tbe pro- 
eeoution and whose desire to help the prosecution 
is based on a personal grudge only. DARSHAN 
Das 7. ATMA Ram, ll&.L.J.S13-14Cr. LJ. 
389^20 Ind. Cas. 213. 




1733 


THE ALL INDIA DIGEST. 


1734 


CpJm. Pro. Code {Aot V of 1898)—coutinucd. 

(1886)—Ss. 195, 6i6—Efftct—Applications 
for sanction to prosecule—Transftr to tobat 
Court to be mode.—Assumiog that s. 526 of tb® 
Grim. Pro. Code, gives the High Court power 
to transfer tho application for sanction as being 
a otiminal oase, the language of s. 195 indicates 
that any transfer so made would be ioeOectivc 
and futile, unless the transfor was made to a 
Court to which the Court before which the 
application is pending is subordinate ; for no 
Court could take cogniz-tnee of the case on a 
sanction granted by any Court not mentioned 
in tho SBotion. N. EliAMU^RESWARA lYRU 
V M. Veeraijadra Thevan, 8 M L.T, 297 = 

7 Ind. Cas. 861 = 20 M.L J. 982 = 1910 M.W.N. 
459 = 11 Cf. L.J. 534. 

(1987)_S9. 195 and 523—See COMPLAINT— 
WITHDRAWAL AND REVIVAL OP COM¬ 
PLAINTS, 3 C.W.N. 490. 

( 1888 )—Ss. 195, 637 { = Cr«H. Pro, Code, 
1982, ss. 195 and 537)—Sanction to prosecute— 
Prosecution after expiry of period prcsciibed in 
s, 196—Operation of s. 537 of the Code.—B. 537 
of the Code ia expressly made Bubjeot to the 
provisions before contained in the Code, and it 
was not intended to override the provision of 
B, 195. It cannot refer to a case in which the 
want of sanction was directly brought to the 
notice of the Magistrate at the commencement 
o' the proceeding before him. not can it be 
said that there has not been a failure of justice 
in the prjseoution of a person after expiry of 
tho period, for which the sanction was in 
force. BAJ CUUNDER MOZUMDAR V, GOUR 
CHUNDER MOZUaiDAR. 22 C 176. [Over- 
ruled, 27 0. 839, F.B.; Diss., 29 M. 149. 31 M. 
80 = 2 M.L.T. 493 = 17 M.L.J. 533 = 6 Cr. L.J. 
382; B., 23 0. 983, 21 A.W.N. 151, 9 C.W.N. 
909.J 

(1889)—Ss. 195 and 537—Sonefion fo prose¬ 
cute tor false charge —Irregularity — Notice.— 
The police finding a charge to be false suggested 
that the case should be expunged from the 
crime register and the aocusod prosecuted under 
e. 182, I.P.C. The Sub-Divisional Magistrate 
merely ordered the papers to be filed. But the 
District Magistrate being further moved, 
ordered “ Expunge ; Sub-Divisional Officer to 
taka cognizance of oSence under s- 182. l.P-C.,” 
and the Sub-Divisional Magistrato issued BUm> 
mons to the acoused and called upon the Police 
to produce their evidenoe. The accused there¬ 
upon moved the Sossione Judge to revise this 
order. Held that the Magistrate's order was 
not a sanction to the instiiution of proceedings 
under s. 182, I.P.C , with the requirements of 
e. 196, Orim. Pro. Code, not having been com¬ 
plied with, that 8. 537 was inapplicable ae the 
BOQUsed bad taken objeolioo to the saootion at 
the earliest stage, as soon as the summons bad 
been issued agaioat tbe accused. Notice to the 
person against whom it is intended to proceed 
under a. 195, Grim. Pro. Code, may not be 
absolutely necessary, but it is osnal to call 
upon him to show cause why sanation should 
not be granted. K1 NO>Empebob t. FbaQ 
BAKH8B BlNOH, B 0.0. 161. 
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(1890) —Ss. 105 and 537 ( = Crim, Pro. Code, 
1882. ss. 195. 637)—Sanefton fo ptosecule-Ptnal 
Code, s. lOi—Alternative charges —'Nhcio a 
person is prosecuted on alternative charges of 
giving false evidence cither before tho police 
effienr invostigaling a carp under rh. XIV of 
the Code, or before the Migi^lrato trying the 
case, where it i.R not pending bef >ro the IMagis- 
frate at the time of tbo police inve-stigation, and 
whore, therefore, tho accused cannot be said 
to have given false evidence in relation to the 
proceedings before the Mapi'trate, s. 195, Crira. 
Pro. Code, is inappli'-ahle thereto, S- 537, 
Grim. Pro. Code, would euro tbc defect in a 
case in which tbe complaint by the Court is 
required by s. 195. but no such complaint is 
made. BADAL KH.-IN v. QUECN-EmIMIESS, 
S.C. 232. Oudh. 

(lS90-a) — Ss. 195. 537 — San^'lion under 
s 195— of—Conviction—No failure of 
justice—Not liable to be reversed.—The absence 
of a sanction necessary under s. 195, Ccim. 
Pro. Code, does not entail tbe reversal of a con¬ 
viction. unless it is shown to have occasioned a 
failure of justice. Ju re H. M. AliDUL RA/,.AK 
SAHIR.IOM.L.T. 82 = 21 M.L.J. 753 = 11 Ind. 
Cas. 560 = 12 Cr. L.J. 406. (31 M- 80, F.) [R., 
14 Cr. L.J. 183-19 Ind. Cas 183 = 52 P.L.R. 
1913 = -! P.R. 1913, Cr.] 

(1890-6)-Ss 195. 537—Sonefton to prosecute 
—Absence of sanction— Sanction losing force 
by lapse of tinu—Failure of jusliie—Penal 
Code, ss. 467. 471. ill—Forgery—Using forged 
document— Separate sentences.—fi person who is 
convicted of having forged a document should 
not, though he makes use thereof, be punished 
both under s. 467 and under s. 471, Pcoal Code. 
(23 A 84. 26 P.R. 1901. Cr., F.) Where tbe 
act of the accused which constitutes lorgcrv, is 
the same as tho act which amounts to fraudu¬ 
lent destruction or defacement or cancellation 
of the document, he cannot be convicted of 
separ.ito offences under ss. 467, 471 and 477, 
Pena) Code. Absence of tbe sanction under 
8. 195 of tho Grim. Pro. Code or the sanc¬ 
tion having become ineffective under o1. (6) of 
8 . 195 docs not entail the reversal of a oonvic- 
tioo unless it is shown to have occasioned a 
failure of justice. (11 Ind. Cas. 590 = 31 M. 80, 
28 C. 271. R.) And the fact that objection 
wae taken at the beginning of the trial before 
the Magistrate does not of itself indicate that a 
failure of justice has occurred, rbougb it is a 
point to be considered ae laid down in tbe ex¬ 
planation to B. 537 of tbe Grim. Pro, Code. 
Under s. 195 of tbe Crim.Pro. Code, sanction to 
prosecute was granted for perjury and forgery 
on the 14th August, 1909, complaint was filed 
on the 20tb idem and on tbe 23rd, warrant of 
arrest of tbe accused was issued. On the 27th 
October, 1909, sanction was revoked on appeal. 
Tbeaooased was discharged on the 2nd Novem¬ 
ber, 1909 On the 15th January, 1910, the Chief 
Court on revision set aside the order tevolr- 
iog tbe sanction and ordered re-bearing of tbe 
appeal. Tbe appeal wae re-beard and on the 
4tb April, 1910, sanction for perjury was re* 
voked but it was upheld for forgery. On tbe 
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llth May, 1910, the accused applied to the 
Cbtcf Cijurt for lovisioo. Oo the 13ih July, 
1010. another compUiDt. was filed in the Court 
of the Manistrace. On the 3rd December, 1910, 
ipt’lic II inn for revision was rejected. On the 
7tb Apiil, 1911, tbe ccmplainanl’.s pleader 
ippeitri'd before the Magistrate and stutud that 
tb. comol liuants wished to proceed wub ibo 
ca.-c. On tbe 8 th June the complainant wrrs 
examined and warrant was issued for tbe 
arrest of tbo accused. Held, that tbe Hauction 
could uot be said to have lost its force on 
account of the Upso of time occupi-'d in the 
above mentioned proceedings. PiniiHU DIAL 
V. Crown. 52 P.L.R. 1913==4 P.R. 1913, Cr. 
= 14 Cr, L J. 163 = 19 Ind. Gas 163- 

(1890-c)—Ss. 195, 537—Conviction for oScooe 
for which no sanction neco'sary—Whothor can 
be converted in revision to conviction for 
offence for which sanefioa is i^cce-sary— See 
Penal CODM, ss. 177, 18-2, 193. M9, 15 Cr. 
L.J. 603*25 Ind. Cas. 515 = 278 P L.R. 1914. 

(1891)—Ss-195. 537—See SANCTION TO PRO¬ 
SECUTE'-CONDITIONS KEi^UISITE FOB GRANT 
OP SANCTION, ETC., 28 C. 217 = 5 C.W.N. 291. 

(1892)—Ss. 195, 537 -See SANCTION TO 
PROSECUTE — EXPIRY OF SANCTION AND 
LIMITATION, A.W.N. 1901, 151. 

(1893)—Ss. 195. 537—Sec SANCTION TO 
PROSECUTE—MISCELLANEOUS CASES, 13 0. 
L.R.117. 

(1894)—S. 195 (11—See PENAL CODE. a. J82, 
6 A.L.J. 236 = 9 Cr. L.J. 618 = 2 lod. Cas. 199. 

(1895)-S. 195 (D—Ss. 182,211.1.P.C.—Sanc¬ 
tion whether necoisary—See PENAL CODE. 
Bs. 182. 211, 10 A.L.J, 61 = 13 Cr. L.J. 7 = 16 
Ind. Cas. 510 = 34 A. 522. 

(1896)—Ss. 195 (1) (A), 144-SoncIion—Dis¬ 
obedience 0 / the order of a public servant — Ap¬ 
plication for sanction, if necessaiy—Police 
reporl.—Where Bsnotion for a prosecution under 
s. 183,1.P.C.. for disobedience of an order under 
8 . 144, Crim. Pro. Code, was granted by the 
Jlagistrato oo a Police report eetting forth the 
facts of the disobedience for tbe order and also 
containing a request that tbe petitioner should 
be prosecuted uuder s. 188* I.P.C. Held, that 
the order was oleariy made under 9. 195 (1) ia), 
Crim. Pro. Code. Fer Chapman, J,—So fat as 
the provisiODSof 0.195 (I* {a) are coueecced, there 
is no neoesaity of any application for sanction. 
PANCHU MONDAL V. KING EmPEROH. 17 
CeV.N. 976^19 Cas. 948» 14 Cr. L.J. 292 
= 41 c!i4. 

(t897)'^S* 195 ( 6 )-^ Report to folice not 
followed up by cotnplaiyit to Court—Penal Coda, 
ss. 182, 311.—S. 196 ( 6 ), Crim. Pro. Code, does 
not apply ^ where a person makes a 
report to the thana, but does not follow it up 
by a oomp)^^nt to any Court. By making a 
report, no oficnce ie committed in or in rela* 
tioD to any proceeding. EMPEROR v. TABARAK 
Zaman khan, 30 &.52 = A.W.N. 1907, 28B»4 
A.L.J. 790^6 Cr.LJ. 396. (8 k. 38,39 A. 
687, 33 C. 31, D.) [S., 5 A.L.J. 74 = A*W.N. 
1908, 45,] 


Crim, Pro. Code (Act V of 1896)~confin 

(1898)—S, 195 (1), cl (b)—Penal Code, s. 198 
—Fabricated document — Certified copy filed 
withplaint as p'ioof—Charge o//a 6 ricafin^ false 
evidence, sanction if n^csssart/.—The petitioner 
was said to have fabricated a kabUnama which 
was registered, and be subsequently brought a 
suit in the Munsif's Court for restitution of 
conjugal rights ana filed a certified copy of tbe 
kabilnama along with tho plaint as proof of 
marriage and asked tbe Court to cause tbe 
original to bo produced. Held, nndet 395, 
cl. ( 6 ), Crim, Pro. Code, no Court could take 
cognizance of an oSeoco under s. 193, I P.C , 
imputed to the petitioner except with the 
previous sauction or on a complaint of the 
Muosil's Court or of Gome other Court to which 
the Munsif'a Court was subordinate, such 
ofience being committed in relation to a judicial 
proceeding in tbe Munsif^s Court. ABDOL 
M.UID KH-AN V. MUNSHI NARUL HUQ, 17 C, 
W.N 937^14 Cr. L J. 289»19 lod. Cas. 949. 

(1899)—S. 195, cl. tb)-Penal Code, e. 211— 
Snnefion— Grant of B^surnrnary — The 
summary does not amount to sanction — 
Sanction not necessary where offence under 
s. 21 L not committed in Courf —The accused, 
a police patit, submitted a report to the police 
for an offence alleged to have been committed. 
Tbe police inquired into tbe matter and found 
that the report was false. They placed the 
papers before a Magistrate who wrote the case 
off aod granted a B-eummary, Tbe accused 
was thereupon prosecuted before the same 
Magistrate for an offence punishable under 
s. 211, Penal Code. It was contended for the 
accused that, if the granting of tbe B summary 
amounted to a sanction, tbe Magistrate was 
not competent to ^ry tbe case ; and that, if is 
did not amount to a sanction, no prosecution 
could lie in tbe absence of sanction for an oflenoe 
under s. 211. Penal Code. Held, (1) that the 
giving of the B summary was not tantamount 
to tbe grant of a Magisterial sanction for tbs 
prosecution of tbe accused ; because the 
summary was not an order passed under the 
Code of Criminal Procedure at all but was a 
mere administrative order made by the 
Magistrate for the purpose of facilitating police 
work and police statistics: ( 2 ) that no saoction 
was necessary under s. 195 fb) of the Ocim« Pro. 
Code, inasmuch as the offence under s. 211, 
Penal Code, was not committed in, or in relation 
to. any proceeding in any Court. EMPEROR v. 

ChandaBHAi auarsang. 14 Boro.L.R. 1160 
= 1 Bora. Cr. C 231 = 13 Cp.L.J. 904 = 17 Ind. 
Caa. 1000. 

(1900)—S. 195 ( 6 )—See Notice, 30 A. 62 = 
A.W.N. 1907, 289 = 4 A.L.J, 790 = 6 Ct.L.J. 
396. 

(1901)—Ss. 195 ( 6 ) anti 437 —Sflnc(ion lo 
prosecute — Lower Court's order upheld by 
Sessions Judge—No rcyision egainsi Sessi^ 
Judge's order —SeutsionaZ powers of the 
CourZ— Bow to he exercised-Appeal.—Notbing 

ia s. 195 o( (he Code o£ Crimmal Prooedure 
justifies the High Court in te-considering 
order of the Sessions Judge, refusing under 
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<Jrim. Pro. Code (Act Y of 1898)—co?ittnufd. 

cl. 6 of B. 195. to grant sanction to prosecute 
which was refused by the Magistrate. The 
icvisional jurisdiction of the High Court under 
s. 437, Grim. Pro. Code, can always he 
exercised in order to prevent gross and palpable 
failure of justice, but it should not be exorcised 
in such a way that a right of appeal may 
practically be given in cases where such right 
is definitely excluded by the Code. AHS.^N 
DllahKhan V MaKSUKH ram. 12 A.L.J, 

911 =36 A. 403 = 15 Cp. L.J. 598 = 28 lod. Caa. 
350. 

( 1902 )—8s. 195. 8ub-R. 1. cl. (5). 503—See 
Sanction to prosecute—authorities 

COMPETENT TO GRANT SANCTION. ETC., H 
C.W N. 909 = 6 Cr. L.J. 160. 

(1903)—Ss. 195 (b). 637 (bl-SancIton for 
proieculion-^ConflrmaUon by Appellate Coxirt 
— Sii months, lime how to be calcutalcU— 
Sanciion by District Magistrate—Appeal to 
Eigh Court insfeod of to the Sesnons Cou>f— 
High Court confirming the sanction—LtgaUly. 

_In tbiscaso the Sessions Court set aside the 

conviction of the aroused on the ground that 
tbc c^'EQplaiDt was oot filed within six mooths 
from the grant of sanction in the first instance. 
The complaint was actually filed within six 
months of the order of the High 
confirming the sanction for prosecution. Held. 
that the confirmation of a sanotioii by the 
appellate authority is a fresh ‘giving of 
sanotioD within the meaning of 6ub-a. (b) of 
B 195; and as such the six months allowed 
under the section for filing the complaint must 
bo calculated from the date of the order ol the 
Appellate Court, and not from the date of the 
grant of sanction in the first instance ; so, the 
Sessions Judge’s order acquitting the accused 
on the ground that the sanction ‘given’ had 
expired must be set aside, as there was a 
eauction ‘ given ’ in thin case by the High Court 
witbin eix mooths before tbc charge. (2 Weir 
203, 30 M. 382. 22 M L.J 419 = 11 M.L T.361 
= 1913 M.W.N, 499. F.B-, I?) Held, also 
that, though the confirmation should have been 
made by the Sessions Judge as the authority to 
whom the District Magistrate was subordinate, 
and not by the High Court, yet the High 
Court’s decision is final between the parlies 
and its legality cannot be questioned. The 
decision in Chinnakaruppa Ooundan v. Mulhu 
Ooundan (3 Weir 203, iJ.) which seema to 
be against the eiprees provision of s. 637 (b) 
requires re-considera.ion. \Per Sodosiva lytr, J.) 
THE POBLIO PaOSBCUTOB V. BAVBB 
UNITHBI MABVATBBB VITTIU, 26 M L.J. 
511 = 15 ll.L.T. 403 = 15 Cr. L J. 409 = 24 Ind. 
Cat. 145. 

(1904)—S. 196, eL.(b) and (c)— Court — Income- 
tax Collector, whetlur a Court—Sanction to 
prosecute — Perjury and forgery ctmmiUed 
before Income-tax Colieetor— Penal Code, 
ss. 193, 196, 199, 471. ~ An looome-tax 

Golleator is a Bevenue Court within the meaning 
cl that word as used Id ols. (6) and (c) of a. 196 


Crlm. Pro. Code (Act Y of 1898 )-con(inucd. 

of the Criro. Pro. Code. In re PUNAMCHAND 
ManeklaIj. 16 Boro.L.R. 446 = 2 Boro.Cr. C. 
199 = 38 B. 642 = 15 Cr.L.J. 581=28 Ind. Cas. 
333, F.B. 

(1905)—S, 195 (1) lc)—MamlatdaT holding 
innuiry into record of right—Land Revenue 
Code {Doni' Act V of 1879), ss. 189,^ 197— 
Mamlatdar — Revenue Court— Sanction.—A. 
Mamlatdar holding an enquiry relating to 
record of rights, under obap. XU of the Land 
Revenue Code (Bombay Act V of 1870), is a 
Rivenuc Court within the meaniog of s. 195 
(1) (c) of the Crim. Pro. Code. KMl’KRORv. 
Narayan Ganpaya H.avnik. 16 Bom L R. 
678= 2 Boro. Cr. C. 243. 

(1900—S- 195 •N (e) —Sancfion loprnstcute 
— Forgery—Penal Code {det XLV of 1800), 
ss. 476, iO— CJfence—Interpretation. — In s. 195 
( 1 ) (c). the word “offence” occurring as the 
third word is designedly used in a somewhat 
abstract manner. It is tbc “offence ” in itseU, 
not any particular offender’s offence, which the 
secMon aims at; and that is in accordance with 
8, 40, Penal Code, where “offence ” is defined 
as the thing made puniebable by the Code. In 
other words, the clause deals with the case 
where there ia a substantive offence committed 
bv a party to a suit. In re NaRAV.aN DHOND- 
nBV RiSBUD, 12 Bom. L R, 383 = 6 Ind. Cas. 
529 = 11 Cr. L.J. 368. 

(1907)—S. 195 (c)—CompfaiJif.—A Munsif 
found that a document filed in a case before 
him was tampered with. He wrote to the Dis¬ 
trict Judge, who wrote to tbe District Magistrate 
to talce action in tbe matter. Eeld that the 
letter of the Dieirict Judge was a complaint 
within the rneaniug of s. 195 (c), Crim Pro 
Code, debi Prasad V. King Emperor. 10 
A L J 361=13 Cr. L J. 829 = 17 Ind. Cas. 573 
=>33 A. 8. (26 A. 514, F.) 

(1908)—S. 195 {c)—Partij-Agent.—k recog¬ 
nised age.ii is not a “party to the proceeding 
within the niaauiog ol s. 195 (c), Cnna. Pro* 
Code. Fatima Beb Bee v Raman CHETTY. 
12 Cr.L.J. 87 = 8 ind Cas. 1202. 

(1909)—S. 195 (c)—Sanclioft fo prosecute for 
forgery- Offence before any proceeding—No 
sanction required. —By e. 195, ol. (c), Cnm. 
Pro. Code, Courts .are prohibited from taking 
cogniaaoco of an offence desoribed ins. 463. 
Penal Code, when such offence hae been 
committed by a party to any proceeding in any 
Court, in respect to a document produced or 
given in evidence in any socb proceeding. Tbe 
section doe.a not remove from the cognizance of 
criminal Courts an offence desoribed in 9. 463, 
when Buob an offence has been committed by 
an ordinary individual. As long as tbe prose¬ 
cution is confined to offences conneoted with a 
document committed prior to its production in 
Court, such prosecution is witbin tbe law and 
requires no sanction. Sanction is required for 
oflenoes committed by a party to a proceeding in 
any Court in respect to a document prod need or 
given in evidence in such proceeding. LALT? 
PBASAD T. KINO-EUPBBOB. 10 A.L.J. 294 = 

84 A. 984=17 lod. Oil. 799=18 Or. L.J. 818. 
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(19101—6‘. 19S (1) {c),cU {3)Sanction to 
juo^ccute^ Abitvient of an offence spicified in 
s, 1^5, cl. ic)—Abettor not party^No sanction 
hCcessary^Penal Code, s$. 4G3, 471. 475, 476.— 
Tlic cQeucc or offeoces in which s. 195, cl. (1), 
.^UU'CI, (c) read with cl. (3) requires that sauc- 
tiorj should be given hy a Court with respect to 
documents produced in Court, must be oSeaces 
committed by parties to thb proceeding, 
whether tbe ollence be one ol the substaotial 
oOeoces described in s. 4C3 or punishable under 
ss. 471, 475, or 476 ol the Pcoal Code, or only 
amouiHe to abetmont oi any such offences. 
Chaudhri Ghansham Singh v. Empeuou, 
4 ind. Gas. 103=6 A.L.J. 983 ^32 A. 74. 

(1910—S. 195, c/. (1) {c}andcl. (3)— t'ianction 
to prcsecuie^Parly to proceeding^ IKiiness— 
Abeivienl of /orjer?/.—Under e. 195, cl. (1), 
8Ub-cl. ic), rc.id with cl. (3), Crim. Pro. Code, 
saoctioD of Court for tbe prosecution of ofleoces 
in respeot of documents produced iq Court is 
only necessary when tbe o0eDC6 ia oommittcd 
by parlies to tbe proceeding, whether tbe oQence 
be one of the subsiaotive ofleoces uoderss. 463, 
471, 475 or 476, or it only amounts to 

abetment of anysnob oOonces Siootion is not 
necessary agaiost any person who is not a party 
to the suit. A witness is not a party to the 
suit. (3 M. 400. IS B. 591, 25 M. 671. 32 A. 
74, 4 Ind, Cas. 105, 6 A.L.J- 983, 10 Or.L.J. 
497,30 M. 226,6 Cr L.J. 131, 4 Bom,L.R. 
268, F.) Nosanctioii is necessary to prosecute a 
witness in respect of the oSences meutiooed in 
sub cl. (c) of cl. (1), even whore there are other 
charges against him involving the necessity of 
sanction ; and tbe witness may be tried for tbe 
first mentioned oScuces without sanction, even 
though no sanction is given in respect of tbe 
latter oSences. U2 C.W.N. 822, 8 C.L J. 73, 
8 Or. L.J 51. D.) DEBILAL v. DHAJADHARI 
Gbosami. 12 Cr. L,J. 101*9 Ind. Gas. 577* 
13 C W.N. 365. C^., 15 Cr. L.J. 242-26 M L- 
J. 220 = 23 Ind. Ca?i. 194.] 

(1912)—S. 195 (6)—Sfliicffon to prosecute— 
Appeal—Order of single Judge of Chief Court 
^Power of Division Bench to hear 
8* 195(6), Crim. Pro. Code, contemplates that 
a sanction may be revoked only by a Court 
which is distinct (tom and superior to tbe Court 
granting sanocion. A bench of the Chief Court 
is not a superior Court as regards a single Judge 
of that Oouct but is a section of tbe same Court 
specially empowered to hear appeals from a 
single judge. THAN PE v. BaTHAN, 12 Cr. L. 
J. 469*11 Ind. Cae. 1003 = 6 L.B R. 25. 

(1913)—S. 195, cl, (6)—Sanction—Limitation 
—Extension of time*—The limit of time imposed 
by cl. (6) o( 9.195, Crim. Pro. Code, is not an 
ordinary rule of limitation. It is an absolute 
bat applying only to proceedings under s. 195, 
Whan a sanotion has de facto esepired by lapse 
of time, the only authority which can extend 
the time is tbe High Court. ananTA Panda 
v.Mahant Bahagaban Ra&iandja, 12 Cr. 
L.J« 382*11 Ind. Cas. 246. 


Crim. Pro. Code (Act Y of 1898}—contmued. 

(1914>—S, 195 (6)— Sanction of superior Court 
—Collector superior to Tabsildar.—An applies- 
tioQ w()s made for sanction to prosecute in re¬ 
spect of a statement made in a mutation pro¬ 
ceeding before a Tahsildar* Tbe Tahsildar 
refused to grant the sanction. An application 
was then made to the District Magistrate to set 
aside tbe order of tbe TnhsUdar : Held, that 
neither the District Magistrate as such nor tbe 
High Court bad jurisdiction in the matter and 
that the application to set aside tbe order of the 
Tahsildar should have been made to tbe 
Collector whose Court is superior to that of the 
I Tahsildar within the meaning of s 195 (6) of tbe 
Crim. Pro. Code. KulsumKHANUM v. GHANI 
AHMED. 12 Cr. L.J. 109*9 lod. Cas. 635. 

(1915)—S. 195 (6)—Senefton to prosecute^ 
Revision before Judge—Powers of Judge to make 
a remand.—Oao of tbe parties to a suit applied 
for sanction to prosecute the plaincifi on tbe 
ground that be had instituted a false claim. 
Tbe Munsifi dismissed the application on 
technical grounds. The applicant applied to 
the District Judge under a. i9S. cl. 6, in revi¬ 
sion. Tbe Judge remanded the ca^e to tbe 
Munsifi for trial of tbe applicatioo : Beld, that 
assuming tbe Court exercising its powers of 
revision to be a Civil Court, in such ca»es its 
powers were confined to powers conferred by 
s, 195, Crim. Pro. Code, and it bad no juris¬ 
diction to make the order of remand. BENI 
PRASAD V. 8ARJU PRASAD THAKUBIA, 8 A. 
L.J. 429=12 Cr. L.J. 174 = 9 lod. Cae. 982. 

(1916)—S. 195, sub s. (6)—Sanefio?: to prose¬ 
cute application for revocation of—Power of Dis- 
frtc' J^ge to transfer application for disposal to 
Sub-Judge- — Where an application has been 
made to a District Judge under a. 195|Subs (6), 
Crim. Pro. C('de. lor tbe revocation of a 
sanction to ptoi^ecut^ granted hy a Munsif, ibe 
application cannot be transferred by tfao Judge 
to a Subordioate Judge for disposaU HaRI 
Mandal V. Keshab Chandra Manna, 13 
Cr.LJ. 296 = l4iQd. Gas. 760*16 C.WN. 
903. (13 Ind. Cas. 1007, 16 C.W.N 645. 13 
Cr.L.J, 191* ^ppr.) (4ppr., 40 C. 239 = 13 Cr. 
L.J. 599*16 Ind. Cas. 167*17 C.W.N. 91] 

U917)—S. 195 (6) —Sunefion to prosecute— 
Sanction in apreal—Further appeal to third 
Court not allowed, —It is not intended that tbe 
question of graotiog or withholding sanction to 
prosecute should, after its decision by two Courts 
be carried to a third Court. Where a Munsif 
refused sanction to prosecute and tbe District 
Judge before whom the matter was taken up 
under a, 195 (6)f Crim. Pro. Code, granted the 
sauotioD, held* the High Court should not in* 
teriere. BARAM BarAI v. MATA PrAS.kD, 
12AXJ 821 = 36 1 469=15 Cp. L.J. 616* 
25 lod. Gas. 528. (6 A LJ. 1. F. : 30 M. 382. 
Not F.) 

(1918)—S. 195 [e)—Sanction—Applicationfor 
revocation thereof—Is notice to other party 
?—An application for tbe revocation* 
of a sanotion granted by the lower Court should 
not be disposed of ex parte without giving notion* 
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to the person obtaining sanotirn or to the Di.^- 
triot Mnpistrate. TbeSessions Judgo’sex paWc 
order setting aside the sanction wna set aside 
and be was asked to dispose of tho application 
after giving notice to the other party. KaTAN 

V. NGA Tin, 7 Bur. L.T. 203 = 15 Cr, L.J. 571 
= 25 Ind. Cab. 323. 

(1919)—S. 195. ci. t6)—Sanction granted to 
vrosecute—Extension of limf for mstitulvig 
complaint—Pctoer of the High rozirl—S. 14P. 
Ctf. Pro. Code.—The High Court has power to • 
extend the time for the institution of a oom- 
plaint on sanction, evon if the six months 
mentioned in s. 195. cl. (6). have expired. 
SECRETARY OF STATE FOR INDIA IN COUN¬ 
CIL through the COLLECTOR OF TINNEVELLY 
V. 6ANKARAPANDIAN PILLAI. 1914 M.W. 
N. 347 = 15 Cr.L.J,369 = 23 Ind.Cas 727. (26 

M. 190, 26 M. 4P0, F. : 12 C.L.J. 332. NU F ) 
( 19201 —S. 195 (6)—ipplicofton for sanction 

presented after aveor’s delay— ^Vhether can be 
granted—Existence of special circumstances— 
Limitation Act net applitable to appltealions 
under s. 195 (6).~One year is an unreasonably 
long time after which to present an application 
under 9 . 195(6), Crim. Pro. Code, When so 
presented, it should be entetuioed only under 
special cireumstancea. Had it been cleat that 
a serious cnmioal oflenoe bad been committed 
such as in *he opinion of the Court, should not 
in the public interests, be permitted to go 
unpunished, the Courts might condone ibw 
delay. But, in the present case, the application 
wa.s disallowed because such special circum¬ 
stances were not proved. Applications under 
6. 195 (6) are not goyetned by the Limitation 
Aot, but they should be made without delay. 
JlWATRAM JHAMANDAS v. CROWN. 8 8.L.R. 
49 = 15 Cr. L J. 654 = 25 Ind. Cas. 982. <6 
L.R. 265. 27 M. 223, 32 M. 49. 22 A. 244. fi.) 

(1921)—S. 195 ( 61 —Sanefiort to prosecute— 
Power of Appellate Court to order a re-trial by 
the first Court.—An appellate Court, dealing 
with an application under s. 195 of tho Crim. 
Pro. Code, has DO power to order a re-trial by 
the first Court. In re KamBIA NABAYANAPPA, 
B lad Cas. 679 = 9 H.L.J 79. (30 M. 3U. 2 
M.L.T. 84, 17 M.L J 123. 5 Cr. L.J. 288, 33 
M. 90. 7M.L.T. 128,20 M.L.J. 102. 5 Ind. 
Cas. 881, 11 Cr. L.J. 280. R.) 


(1921-0)—5. 195 (6)—Sanctitm—Revision— 
Power of superior Court. —An application under 
E. 196, ol. (6) of the Code of Criminal Procedure 
is not an application in revieion and a Court of 
superior jurisdiotion, whose jurisdiction is 
invoked under that section, has power to re¬ 
consider tbe entire matter on the merits on a 
complete review of all tbe facts. BAM BaJA 
DaT V. SHBO DaYaL, 18 A.L J 685. 

(1922)—Ss. 195 (6), 407 (9)-Sanc<ion fo 
prosecute—Bfvoeafion of sanetion by a Court 
specially authoriud to hear appeals under 
(. 407 (2),whethervalid—Scope of the exprestiem 
" Courts to which appeals ordinarily lie," in 
s. 195.—Tbe Ooart of a First Class tlagistrate. 


Crim. Pro. Code (Act Y of 1898 )—continued. 

who has beOD specially authorised to hear 
appeals from tho ecuteoca of a Magistrate of 
tho second or third class under s. 407 (2), 
Crim- Pro. Code, is nob tbe Court to which 
appeals from such Subordinate Courts ordi¬ 
narily lie wifhm the moaning of s 195 f7), 
Crim. Pro, Code. Where, therefore, a Joint 
Magistrate in tbe exorcise of tbe powers con¬ 
ferred upon him under s. 407 (2), Crim Pro. 
Code, revoked a sanction for proseuution 
granted by an Assistant Mugistraic with 
second class powers, held, that the revocation 
was without jurisdinlinii. 3 .tl’nU l-ALL v. 
Ram Churn P.asi. 30 C. 394 = 7 c W N, ii4. 
(P., 34 A. 244 = 9 A L.J. 260 = 13 Cr. L. J ‘■^73 
= 14 Ind. Cas. 657. 27 M. 124, 3 N.L R. 50 ] 

(l92a)_S3 195 lOi, 411 and 440—See SANC¬ 
TION TO PROSECUTE — REVOCATION OF 
SANCTION, 12 C.W.N. 248 = 9 Cr, L J. 139- 

(I924)-Ss. m.cl. (6). 429. m-AppHcation 
under s. 195 (6) not on appeal-ArL 164. 
Limitalwn Act, not applicable to it—Whether 
sanefiou Jiiasf be based on ' legal evidence 
Sanetion based on Police Report and com¬ 
plainant's sworn statement, whether legal ana 
valid— Difference of opinion— Whether s. 36, 
Letters Patent or s. 429 of Crim. Pro. Code 
applies — Order refusing to revoke .sanclion, same 
os one granting sawclion—S 36, Letters Patent, 
applies.—Per Sundara Iyer and Spencer, JJ.— 
An application to a superior Court to revoke a 
sanction granted by an inferior Court under 
els. 6and 7 of s. 195 of the Crim. Pro. Code, is 
not an appeal within the purview of Act. 154 oi 
Sch I to the Limitation Act, (lO A. 350, 
R.) Per Sundara Iyer, J.-Sanction not based 
on legal evidence is illegal. Therefore '^hete 
the Magistrate granted sanction on tbo strength 
of tbe report made by the Police after investi¬ 
gation and without making any independent 
judicial enquiry, beyond recording ibe complam- 
ant’s statement on oatb, held, such sancti^ 
was illegal and must beset aside. (I9ll 2 M. 
W.N. 526. 10 M. 232 F.B., 7 423. 21 

M. 124. 1911 2 M.W.N. 9 , 26 M. 116, 23 B. 
50, 27 M 54, R.i Per Spencer. J. (confra).— 
Held, that all that the F.B- laid down m 10 M. 
232, was that the autbnrity according sanetioa 
under s. 195 must act on bii*own judgmentand 
nob substitute for it tbe opinion of others. 
Since, therefore, in the present case, the Magis¬ 
trate bad before him not only tbe Police Report 
but also tbe sworn statement of tbe complainant 
himself, the requirements of the law have been 
substantially complied with ; and no case has 

been made out to revoke the sanctinD. (10 M. 

232 F B., 1S112M.W.N, 9, 26 M. 116, 23 
M. 223. 8 A. 38, 6 C. 496, 20 M. 339, 200. 474, 
6 M. 29. R.) By the Full Bench.—An order 

refusing to revoke a sanction ie one granting a 

sanction. (30 M. 382, P.B.. Affirmed.) Where, 
on an application to the High Court ondet 
B. 196. ol. (6), to revoke a sanction granted by a 
lower Court or to give a sanction refused by it. 
tbe Judges bearing tbe application are equally 
divided in opinion, the case is governed by s. 36 
ol tbe Letters Patent and not by s. 429 and 
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4 1 ') f tbg Cofic of Criminal Procedure, That 
x< tn - iv 'Ijr* piuicD of the Senior Julgeprevails. 

AUDIMULAM PILL^I V. BaHU 
n/t jOCiushn’vyrn. 1912 M W.N. 499. F.B, 

li Ind. Cae. 303=^11 M L.T. 367=22 H L.J. 
4l9 ^13Cr. L J 209. [P.. 15 M.L.T. 403»-26 

M.L J. 511 = 24 Ind C%s, 145 = 15 Cr. L.J- 409, 
15 Cf. L.J. 27l = 2GM.L.J. 48G=‘23 lud. Css 
479 ] 

(1925)—S. 195, cfi. (6) and (7)—Order o/A/un- 

refunna sanction—Revocation by SnbordinnU 
Judge, if legal—Appeal to Distfici Judge trans¬ 
ferred to Subordinate Judge — CivU Courts Act 
(XII of 1887;, ss. 21. 22 —A Subordinate Judge 
cannot grant or revrke a sanction to prosecute, 
refused or granted by 'iMunsif, RAM CHAR AM 
Chandra v, Taripull v sheikh, 16 C W K. 
643 = 13 Cr. L.J. 191 = 13 Ind, Cas. 1007=39 
C. 774. [R , 17 C.\V,N, 91«13 Cr. L.J. 599 
= 16It)d.Cag. 167.13 Cr, L J. 296 = 14 Ind. 
Cas. 7G0 ] 

(1926)—S, 195, els, (6), {D^Nolification by 
Loca( Government authomtng Sub Courts to 
hear appeals from Munsijfs^^Sanction refused 
by Muns^Jf ^Appeal whether lies to Su6-Couri 
—Ss, 209, 471. Penal Codc'^Meaning of claim 
in s. 209, LP C — Document produced by a 
person in obcdtencc to summons — Person 
whether can be charged under s. 471, 1,P.C — 
The Madras Goveroment bad. by a notiecatioo 
tesuoi under the Madra? Civil Courts Act, 
empowered Subordinate Judges to receive 
appeals direct iu aJl caRee where the Sub Court 
is situated in a place diffareot from that of the 
District Court. Held, that, in the Madras 
Presidency, all the Subordinate Judges, who 
have been empowered by such Dotidcation to 
entertain civil appealu, will be Courts to which 
appeal ' ordinarily lie ' from orders passed by 
the District MunsiS.^ under s. 195, Crim. Fro. 
Code, (11 B. 438, 27 M. 124. 16 C.W.N. C4g, 
39C. 774, R,) The word ‘claim* 10 6,209, 

I P.C., cHunat refer to a document produced in 
evidence to substantiate the relief a^ked for in 
the suit, A person cannot be charged under 
s, 471, I.P.O., in respect of a dooument pro¬ 
duced by him in obedience to a summoae, 
BODDU RAMAYYA V. Chitturi Subayya, 28 
M.LJ. 486 = 17 M.L,T. 446. 

( 1927 )—Ss. 19.5. snb-ss (6) and (7), 9,408, 
409, 367, 424— Additional Sessions Judge— 
Magistrate—Subcrdiaation — Smetion to pro- 
secute^Reasons, 409 of the Crim. Pro. 
Code makes sonteoces of a Magistrate appeal- 
able to the Court at Session, and under s. 409 
read with s. 9 of the Code, an Additional 
Sessions Judge has jurisdiotioo to bear such 
appeals. For the purpose of s. 195, 8ub«s. (7), 
therefore, a Magistrate is subordinate to an 
Additional Sessions Judge, and coosequently 
an Additional Sessions Jndge has jurisdiction 
to grant sanction refused by a Magistrate, A 
Court ehould give reasons for granting or refus¬ 
ing sanction. NISHI CHANDRA CHAODHORY 
y, BOMESH CHANDRA BEN, 14 Cp, L.J, 195 
19 Isd. 199- ' 


Crim, Pro, Code (Act V of 1898)—confinuedi 

(1928)—8, 195, cl. 7 (3)—See BOM- ACT II 
OF 1906, g. 23, 9 Bom. L.R. 896 = 6 Cr. L, J. 
225. 

(10291—S. 195. sub s. 7 (a) and sub s. 6— 
^ Ordinarily'^Meaning—Sanction bp District 
Court —Diutsionof Jtidge^Authority of latter to 
revoke^Central Provinces Civil Courfs 4cf (II 
of 1904), s. 15.—The Divisional Judge is the 
authority to whom appeals ordinarily lie from 
the District Court and be has power to revoke 
' a sanction granted by that Court, 8. 195, 
sub-s 7, cl. (n). furnisbes a complete defloition 
of the term ’ ordinarily* in the cases which it 
covers. (IJ B. 438, 22 C. 487, R.) Goose- 
queatly, when a Civil Court in practice tries 
suits of values so different that under s. 15, 
Central Provinces Civil Courts Aot, appeals from 
some of it^ decisions lie to one Court and appeals 
from other decisions to another bigber courts 
tbero is no need to consider, for purposes of 
8. 195 (6), Crim. Pro Code, which set of values 
gives it the greater part of its work* Ram 
Krishna pubi v. Mohan Lal. 8 N.L R S7 = 
13 Cr.LJ. 498=15 Ind. Gas. 642. 

(1930)—g. 195, (7), els. {a), (b) and le)-Court 
to which appeals ordinarily lie^Original Court 
^Assistant Collector^Execution proceedings in 
arrears of rent case —^ancrion to p^o^eeule 
refused, —In a suit for arrears of rent esoeediog 
Bs. 100, a decree w^s passed in favour of the 
appellant. In course of execation proceedings, 
the res^pondeot made certain statements which, 
according to the appelUnt, were false. The 
appellant applied for sanction to prosecute him 
under e. 195, cl. 7, Grim. Pro. Code. The 
Banction was refused by the Assistant Collector, 
The Distriot Judge refused to entertain an appeal 
against the order on tbe ground rbat be bad no 
jurisdio^ioa• Held, that tbe object of sub-s. 7 
of s. 195 id to indicate tbe Court to which a 
Court giving or refusing sariction to a prosAcu- 
ticn should be deemed to be subordinate. Tbe 
word ‘*caso’* in cl, (b) means tbe actui) pro¬ 
ceedings in which the offence is said to have 
bean committed, and not tbe orii;ioal case out of 
which these proceedings arose. The opening 
words of cl, (c) refer to particuiar cast-s in which 
no appeal lies, and not to Courts against pone 
of whose decisions an appeal lies. Tbe nature 
of tbe proceedings in which sanction is given or 
refused is to determine the principal Court of 
original jurisdiction, and there is no justifioation 
for reading these words as if rhey wer<» ‘ principal 
Court of original civil jurisdiction.* The appeal, 
therefore, did not lie to the District Court, as 
tbe ^ case’ here meant the execution proceedings 
and not tbe original suit. AJUDHIA PERSHAD 

V. Ram Lal, 9 A. L.J, f24«si3 lad. Cas. 284 
= 34 A. 197=13 Cr L.J. 44. 

- S. 196 (=1882. 8.196 ; 1872. B. 46S : 18S1, 

a. 1661 . 

See Complainant. 

See COMPLAINT. 

Set Sanction to prosecute. 
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Crlm. Pro. Code (Act V of 1898 )—continued. 

(1931)—S. 196—Scope o/ section—Si#-iency 
of order of Government .—At the trial on tho 
pioseoution of an Editor and Publisher of a 
Newspaper under a. 124-A. an urder for the pro- 
seontion in tbe following torma was tendered in 
evidence. " Under the provision of s. 19G, Grim. 
Pro. Code, M A. B»ig. Oriental Translator to 
Government, is horoby ordered, by H E. The 
•Governor in Council to make a complaint 
againslMr. Bal Gaugadbat Tilak, tho Publisher. 
Ptoptialor and Editor of the A«s<in. and against 
Hari Natayan Gokbale. Primer of the said 
newspaper, in respect of certain articles appear¬ 
ing in the newspaper, uudpr s. 124-A. o* 

I.P.C . and any other seolion of tbe said Code 
which may be found to be applicable tn the 
case.” Held that tbe order was s-ufficient. 
Though tbe order be held not f-ufficient, the 
High Court bad. under s- 532. power to accept 
tbe commitment. The object of s. 196 is to 
preveot un^kuthorizei persoo^ Itom intfuamg id 
matters of State by in'^tirutmg State ptoseca- 
tionu ^ud to ^^ecore that such pcosecatiofle fibeU 
only he lostitutfti under th*? authority of the 
•G ^vernmeat. The scetion does not prescribe 
any particular form of order. ;ind does not even 
require the order to be in writing. QUfiEN- 
Empress y Bal Qanoadhar Tilak. 22 B. 
112. [F .1 35 C. 141*7 C.L J. 49*7 Or. L.J. 

10; R.. 32 M. 3*5 JLL.T. 1. 16.1 

(1932)—S. 196—ContpZainf—SaneftOH—Sr- 
AviiHcitioii of coynplfiinant—^Local 
Presumption—Evidence Act (I of 1872), s. 114. 
—a. 196 of tbe Grim Pro. Code, requires that 
no case undoc e. 121-A of the Penal Code, shall 
be taken cognizance of except upon ccmplaint 
made with tbe authority of the Local Govern* 
moot. Where the letter of authority did not 
specify the name of tho accused, but be was 
indicated from the first, and his name was 
supplied at thft coinm6nC(*mcnt of the P dice 
Court proceedings, held it svas a sufficient 
oompUance with the section. The person who 
signs tbe letter of authority is not the oomplain- 
antf aod it is not noceesary to take bis examina¬ 
tion under the law. The person who armed 
with tbe authority makes the application to the 
Court for the apprebeosion of the accused is 
the oomplainaut, and bis examination is to be 
taken. A Presidency Magistrate need not at 
this stage admioister an oath to the complainant 
nor reduce his complaint loto writing. Tbe 
authority under s 196 need not, in the ease of 
Local Government, be signed personally by the 
Lieutenant-Governor; it is enough if it is 
signed by one of bis accredited and gazetted 
OffioerSi It must be pceeumed that all official 
acts have been duly performed, and s. 114 of tho 
Evidence Aot amply enpplies all omieeions in 
tbe method of coromunication of the Banotion 
to the proBecuting uiRoer and the Magistrate, 
where the sanotions, as they originally stood, 
cootained a misdeeoription o( the articles on 
which the pioseoution wa^ based, and this was 
reotihed by a subsequent s r*okioo filed in course 
of the trial, /(sU, tbe petitioner wa^i not 
fprejudiced and tbe defect wap cured by s. 637 of 

no 


Crlm. Pro. Code (Aot Y of 1898)—confinuetf. 

tbe Orim. Pro. Code. APUBB.v KRISHNA BOSE 
V. EMrEKOR. 35 C l41 =7 C.L J. 49 *7 Cr.L. 

J. 10 = 2 M.L.T. 500. til R. 112. R \ 32 C. 469. 
37 W.R. 113. D \ U C. 707. F.) [fl.. 11 

J. 453»7 lud. C-is. 359 = 37 C. 467. 13 Cr.L.J. 
609=15 C.L.J.517 = 16 C.WN. 1105=16 lud. 
Oaj. 957.] 

(1933)“S. 196-Sf3 PF.N.AIi CODE, s. 121. 
L.B.B. 1372—1692. 389. 

(1934)_S. 196—Sre PFN.XhConF, ?s. 124-A. 
153, 4 S.L.R. 55. Cr. 

(1935)—8. 196—S.e Njs, 36, 51, Gi, 214. 
1614. supra. 

(^930)—S9. 196, 204, 537—See PENAL ConE. 
ss. 121.A. 123. 15C.L.J.517 = 16 lud. Gas. 257 
= 13 Cc. L.J. 609. 

(1937)—Ss. 196, 235—Grauer offence not Iri- 
aUe for viant of sanction—Convicficn for minor 
offence—Volidiiy.—Tan accused was committed 
lot trial on a charge under s. llO. I,P.O.,of 
having instigated oert.in persons to commit 
dacoiiy. lo tbo course of tbe trial, ibe Assist¬ 
ant Sessions Judge added an alceruaiivs charge 
under s. 511 and convicted tbe necu'-ed of eithne 
instigating or attempting to commit divcoity. 
Oa appeal, the Sessions Judge reversed the 
conviction and acquitted tbe aecused, as he 
was of opinion that the real charge which 
should have been brought against ihe accused 
was an attempt to commit the ofionce of wag¬ 
ing war against the Queen, under s. 122. I.P.C., 
and that il that charge could not be framed 
without the sanotioD of tho Goverument which 
they refused to give, the accused should not 
have beeti brought to iri^l at all or, at most, 
should have beeii bound over lo keep tho peace. 
BelU, on appeal from the acquittal, that 
becauss aebarge could not bo framed for the 
graver oflsneo it did not follow that no pro- 
Bcuution should be instituted ou the minor 
charges which tbe evidence was sufficient to 
prove. Tbe refusal of Government to proee- 
ouLe under 8. 122 did not aflect tho accused’s 
liability to punishment under other sectioos. 
Tbe acquittal was set aside and the aooused 
convicted of investigating or abetting tbe com- 
milmeut of daaoity. QUEEN-EUPBESS v. 
ANANT PUBANICK. 26 B. 90 = 2 Bom. L.R. 653. 
(19 B. 61. 19 B. 340. D ) [i?.. 32 M. 3 = 5 M. 

L.J. 1 = 9 Or. L.J. 103. I Ind. Gas. 22.] 

(1938)—S«. 196. 532 and 637—Sre COMMIT¬ 
MENT TO Sessions Ooubtb. 16 P.R. 1890, Or. 

(19391—Si. 196 and 537—See SANCTION TO 
Prosecute— CONDITIONS requisite for 
Grant of Sanction, etc., 8 P.R. l'J08. Cr. 
= 16 P.W.R. 1908, Cr.=149 P.L.R. 1908 = 7 
Or. L.J. 363. 

_8. 197 {= 1882.8. 198; 1872, 8. 466, para, 

1 . 2, 3. 4; 1861. 1 . 167 ; Presidency Magis¬ 
trate’s Aot, 1877, 8. 39.) 


See Complainant. 

See COMPLAINT. 

See SANCTION TO PBOSBOUTE. 
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(intOl-S. 197 («Crim. Pro. Code. 1872, 
s. —Order by Board of Reveyiue directing 
an cjj '.ial charged irith bribery to be tried by a 
P'lrfiiuhir iribitnaU valiaity of. — A charge of 
bribery, extortion and cnmiDal intimidation 
wi:^ made against a 6ub*Magistrato, and the 
Cl iketor of the District reported tbo same to 
lie Board of Revenue. The Board directed 
him to F^cnd the case for tdal to some 
tcare, other than the District ^lagistracc or the 
Principal Assistant Magistrate. Tbo Diatricl 
IMagislratr sent ibc case ftir trial to the Senior 
Assistant Magistrate, Perb^^mpore, who con* 
vioted the accused under s. ICl, Penal Code. 
The Sessions Juoge reversed the conviction* 
The Government did not appeal against the 
acquittal, but the ca:s6wa<> inferred to the High 
Court by tbc District Magistrate under the 
iDftructinus of the Government. The High 
Court declined to interfere on the grcuod» (1) 
that it had not been shown that the trial by the 
Senior Assistant Magistrate was without juris* 
diction and <t2) that the question of jurisdiction 
was considered by the Si ^sions Judge anddecid* 
ed adversely to tbo Government which had 
not appealed. Queen*Empress v. Ranga 
RAU, IS U. 36»:^ Weir, 2l8. 

(1941)—S. 101—Accused a public servant— 
Sonefton to prosecute.^ Sanction under e. 197 of 
the above Cede is not nece.^sary for tbc private 
prosecution of a person accused of an offence 
otherwise than in bis capacity of a ^‘public 
servant. ’ CRIMINAL REVISION, NO. 203 OP 
1853, U,B R. 1892—189$, Vok 1. 27. 

(1942)—S. 197—Pro«erufio» of suh^overster, 
P.W.D.—Sanction not necessary- —A Sub*ovet* 
eeer of the P W D. oao be appointed or removed 
by the Superintpuding Engineer without refer* 
enoe to the Local Government, and so sanction 
is not necessary, under s. 197, Grim. Pro* Code, 
in case of a complaint against such a Sub- 
ovprsoor. In re REDDY VENKAYYA, 12 M.L.T* 
351 = 17 Ind. Cas 402-13 Cp. L.J. 770. 

(1943)-S. 197—5ee MAD. ACT I OF 1884. 
B. 341. 26 M. 16 = 2 Weir. 223. 

(1944)—8. 197—See PUN. ACT XIII OF 
1884, s. 8, 14 P.R. 1890, Cr. 

(1945)—S. J97—See False Evidence, 23 
M. 223 = 1 Weir, 162. 

(1946)—S. 197—See Mad. REG. XI OF 1816, 
23 M. 640=2 Weir. 222. 


I Grim, Pro. Code (Act V of 189B)—cottfintied. 

of deceased person—Prostcuiicn for non-cow- 
! pliance with Municipal rules^Calcutta Munici^ 
pal Act {Bengal Act III of 1899), sa. 320 and 
674.— Beld. the sanction of the Govern* 

ment under s. 197, Crim. Pro, Code, was not 
j neceesary to prosecute the Admiuistrator* 
! General of Bengal under the Calcutta Muoioipal 
^ Act for non-compliance with the requirements 
1 of the Act in respect of certain bouses of wbioh 
I be was appointed administrator by an order of 
I the Court on the death of the executori^ under 
the will of a deceased person, inasmuch as be 
was in charge of (be premises not by virtue of 
^ bis office. Corporation of Calcutta v. 

! administrator-general op Bengal, 30 
! C. 927 = 7 C.W.N. 750. (26 C. 852. Fd 

(1951)— Ss. 197, 527 and 111—Power of Local 
1 Government to specify Court for trial of public 
servant irrespective of jurisdictions—Magistrate 
bound to receive complaint, —A Magistrate can 
take cognizance of offences which be is com* 
petent to try, subject to the provisions of s 177, 
Crim. Pro. Code. That eection directs that 

ordinarily an offence shall be enquired into 
and tried by a Court within the local limits 
of whose jurisdiction it was committed. The 
use of tbe word ** ordinarilyindicates that 
this rule is to be read subject to auy special 
provisions of law which may modify it, and 
the rule is relaxed or modified in several of 
the succeeding sections of tbe Code, and it most 
be read subject to the special provisions of s. 197, 
cl. 2. Tbe power given in s, 197 (2) overrides 
tbe general rule contained in s. 177. Held, that 
tbe Local Government was entitled to specify 
any Coutt for tbe trial of a public servanti 
charged with offences under ss. I6l and 164, 
LP.Co committed in Upper Burma, within tbe 
local jurisdiction of Judicial Commissinnert 
Upper Burma and that a Magi5itrate within tbe 
jurisdiction of the Chief Court of Lower Burma, 
who refused to receive a compl lint presented by 
tbe Oovornm^Dt Advocate. Mandalay, erred in 
holding that be had do power to receive tbe 
complaint. EinG-EmFEROR v. MaDNG EA, 
4 L.B.R. 265 = 8 Cr. L.J. 70. (16 M. 469, B.) 

(1952)—8s. 197i 532—See HIGH CODRTi 
Jurisdiction of—General, 9 B, 288, P.B. 

-8. 198 (1882, 8.198; 1872, s. 143, Para 2; 

1561, a, 177,) 

See Complainant. 

See Complaint. 


(1947)—S- 197—See Nos. 105, 244, 1659, 
1813, supra and 4739, infra, 

(1948)—Ss. 197, 215, 235, 532—See SANC¬ 
TION TO Prosecute — Miscellaneous 
Cases, 13 C.p.l.r. 126, Cr. 

(1949)“8s. 197. 235— See SANCTION TO 
Prosecute—NATURE and form of sanc- 
TION, 13 O.W.N. 1062. 


(1953)— 8. 198— Bigamy, charge of — Persons 
competent to complain, —The brother of the 
second (bigamous) husband of the accused is not 
a person aggrieved,** within the meaning of 
0 . 198, Crim. Pro. Code. He is, therefore, not 
competent to prefer a charge of bigamv. EM* 
PEBOB V. IMTIAZAN, 2S A. 132 = A.W/N. 1903, 
198. (IOB,340,F.) [R., 3 O.L.J. 89 = 3Cr, 

L. J. 187, 7 Cr L. J. 457 = 11 0.0.148.] 


(I960)—Ss-197 and 423—Sat^efion to prosecute 
Administrator-General of Bengal-• Administrator 
General appointed as Administrator to the estate 


(1964)—S. 198—Complainf need not speci¬ 
fically allege under what section of I.P.C,, the 
ofience falls.S. 198 is intended to prevent 
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Crim. Pro. Code (4ct Y of 1898)-cont»n«9(2. 

Magistrates from enquiring iutn oasei ootmog 
under ss. 493 to 49U. unless the husband nr 
some person aggrieved lodges «. oompUint. it 
is not necessary that a complaint should state 
precisely the section of the Cods under which 
the accused shall be charged. It is sufficient 
if the complainant lays before the Magistrate 
matter which, if proved, would be sufficient to 
warrant a commitment under s. 494. although 
the complaint alleged facts which seemed to 
constitute the oOenoe provided for by 8^ 498. 
EMPEROR V. ALLI. 25 A. 209= A.W.N. 1903. r 
(IC.L.R. 523, Appr.) (R.. 3 O.L.J. 38 = 3 Cr. 
LJ. 187.1 


(1955)—S. 198—‘‘Person aggrieved "^Defa¬ 
mation of a Hindu widow—Complaint by brother, 
whether vahd.-Whete imputations were made 
against the character of a Hindu lady, a widow 
living in hot brother’s house, lieW. that, having 
regard to the circumstances and coodiiioos 
under which people live in that part, the bcothtr 
veas a person aggrieved within the meaning of 
s 198 of the Grim. Pro. Code, and it was 
competent to the Court to take cognizance of 
the offence of defamation upon bis complaint. 
THAKUR Das 8AB V. ADHAR CHANDfW 
MISSRI. 32 C, 429 = 8 C.W.N 919. [ExpL, 3 C. 
L.J. 38 ; D., 32 C. 1060 = 9 C.W N. 847 = 2 C. 
L.J.396.] 

(1956)—6'. 198 —Offence relating to marriage \ 
-^Bigamy—Cognizance of offence “ Person 
aggrieved." meaning of~Person competent to 
institute and carry on proceeding—Falhtr of a ^ 
lunatic, whose wife has been married a second 
time if an aggrieved person in the legal sense 
Penal Code, s. 494.—It is impossible to lay 
down any inflexible rule for determining, m 
every case, whether the complainant is a person 
aggrieved by the cffence alleged witbio the 
meaning of s. 19B of the Crim. Pro. Code , it 
must be determined, in each case, according to 
its own oircum*tauoes, whether the complainant 
can be s^id to be iu a legal sense a person 
aggrieved. Where the oomplainaot is the bead 
ol his family, bis son is a lunatic and bis 
daughter-in-law had been Jiving under bis 
protection and an allcgatioo is made that she 
was taken away to the house ol bar father and 
subsequently married to another person, the 
oSenoe, if true, seriously affects his reputation 
and Biaiud in society and the father-in-law is 
a “person aggrieved,” within the meaning of 
B- 198 ol the Code and is competent to institute 
the complaint. Per Mookerjee, «f.—The 
grievance referred to in the words “ person 
aggrieved ” in s. 198 of the Code does not 
contemplate any fanciful or eentimeotal 
grievance: it must be such a grievance as the 
law oan appreciate ; it most be a legal grievance 
and not a atal pro rations voluntas reason. 
DABM SaRDAB V. BATD DhAI. 1, 8 C L.J- 38 = 
8Cr. L.J 187. (26 B. 161, 32 0.425, R. 
ExpU] 10 B. 840. £«p{.) 


(1967)—S. 198 —Imputation of unehastity 
against un/s— Complaint by husband—Penal 


Crim, Pro. Code (Act Y of 1898 )—continued. 

Code s. 499. Ripl. 1 .— Having regard to Expin- 
1 tos. 499. Penal Code, the husband is apetson 
aggrieved within the meaning of s. 198, Crim. 
Pro. Code, in a case in which the imputaticn 
of uoebaslily is made and published in lespeot 
of bis wife. ANANTIIA GOUNDAN v* 
EmperoR, 13 M L J. 224 = 2 Cr. L.J. 381. 

10 Cr. L.J. 263.] 

(195S)—S. 198 —Compfnint unocr s. 494. 
Penal Code—Aggrieved pariy—Mother of a 
minor husband, if aggnevid parfi/.-Tho words 
“some petsou aggrieved” imply ihar. 
oases there may be more persona aggrieved than 
one, as lor iustaoce, where a number of persons 
tire defamed by a single btatemeni or where a 
number ol person? are equally injured by a 
criminal breach of trust. But the mother of 
a minor husband, aged sixteen, is not a person 
aggrieved within the meaning of s. 198. Uim. 
Pro- Code, for the purpose of making the com¬ 
plaint under 6. 494. Penal Oode. SESSIONS 
JUDGE, GODAVERI. Petilicner. 2 Weir 2il. 

(1959)—S-198—“Person aggrieved "—Bigamy 
— Complaint by a brother of the husband 
Indian Penal Code, s 495 .—field, that a 
brother of the husband of the woman who 
commuted bigamy is not. as such, a person 
aggrieved within the meaning of s. 198 , Uim. 
Pro. Code upon whose complaint the Court 
could take cognizance of an 
HANUMAN V. KiNO-EMPBHOR. 11 O.C. 148 = 
7Cr. L J,457. (lO B. 340, 25 A. 132. 26 C 
336. It ) 

(I960) —S. 198 I-Crim. Pro. Code, 1872. 

s 468 ).—Anofiencecommitted before 
a Criminal Court wiihiu the meaning of s^4bb. 
Crim Pro. Code does not incdicle a (also tbarge 
made in a petition pre?euled lo tbe police. 
POLICE V. NAR.W’AN GUZARATI, Colm. u g' 
Cr. 28 of 1879. 

(1961)—S. 198 (=Crim. Pro- Code, 1872, 
s 468)—Ruborhinale Courl.—An c tiicor invest¬ 
ed under s. 16 of the Act XIV of 1865, with the 
powers of a Deputy Commissioner is 
to whom the Tahsildar from whom such officer 
heats appeals, is subordinate 
cf s. 468, Crim. Pro. Code, 1872 . RAMA v. 
Atmaram, Colm. Dig. Cr. 00 of 1876. 

(1962)—8.198—SeeAliETMENT, 8P.R.1891. 
Cr. 

(1963)-8. 19e-Sec BIGAMY. 26 C. 336, 10 

B. 340. 

{1964)-S. 199—See defamation, 18 P.R. 
1889, 8 P W.B. 1908. Cr. = 7 Cr. L.J. 290 = 112 
P.L.R. 1908 = 10 P R- 1908. Cr. 

(1965)—S. 198—See FALSE CHARGE, lO 

C. L.R. 4. 

(1966)—S. 198 —Bigamy by minor wife—Com¬ 
plaint— “ Person aggrieved ” — See PENAL 
CODE. s. 494,13 Cc. L.J. 204 = 14 Ind. Cas. 204. 

( 1967 )—a. 198—See PENAL CODE. B. 494, 
7 A.L J. 10 = 83 A. 78 = 6 Ind. Cas. 176. 

(I960)—8. 198—See Penal Code, sb. 499, 
ez. (9), 500. 8 Ind. Cas. 920. 
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Crira. Pro. Code (Act Y of 1B98)—cowfinjied. 

(Il)t'.fi; —.-i. lUS— See SANCTION TO PROSE- 
CU I l>-Ai:THORlTn:S COMPETENT TO GRANT 
K\N('TlON. Krc..3 A.508. Col. Dig. 69 of 1876, 

D. ■i'-i. i B. 481, A.W.N. 1882. 84. 

(hi70)—s 19S—See Sanction to prose- 
< I-Ti; CONPITIONS requisite for grant 
oi'S anction, etc., 4 B. 479. 5 B. 137, 6 AI. 

Weir 173. 

(19711—s. 193—See SANCTION TO PROSE¬ 
CUTE—N.'^TURE AND FORM OF SANCTION. 
Rat. Un. Gr, Cas. 78 = Cr. Rg. 210-1''7:8, 8C. 
435=100.L.R. 46. 

(1972)—S 198-Sec Nos. 121. 1614. 1654. 
1655, 1656, 1814, 1815. 1816, sn/jro, and 
Nos. 2000 to 2003, infra. 

(1973)—Ss. 198. 195 (Crvn. Pro. Code. 1672, 
s.?. 468, 469) —ReiejiMc Court*., whet''.er Civil 
Courts.—Held bp the Full Bench ISpankie, J., 
dcubtino) ■ —A R^-veniie Court is a Civil Court 
wit.bin the moaning and intent of ss. 469, 469, 
Grim Pro. Code Eaipress OF INDIA v. 
SA13SUKH. 2 A. 533 F.B , [E.. 10 A. 592; 

li., 97 P.L.R. 1903.J 

(1971)-Ss.l98. 195 HCrim.J’ro. Code. 1872, 
ss, 468, 469)—Sanefion fo prosecute granted by 
Munsiff—Avpellate powers ot Disfricf Judge. — 
No appeal lies to a District Judge from a sano- 
tion acesrded by a Subordinato Court of the 
first instance to tbe institution of a proeecution, 
iu ca‘ie» in wbicb such a sanction is required, 
7rt the matter of the petition of BULWANTRAI, 
6 N W,P 124. [D.. I A. 17. F.B,] 

(1975) - S«. 198, 200. 503 (1. 2. 3). 537-See 
Commission, jo P.r. 1896, Cr. 

(1976)—8.S. 190, 345—See DEFAM.aTION. 14 
M. 379 = 2 Weir 230 = 1 M.L.J. 242. 

(19771—8s. 198, 439, 526—See DEFAMATION, 
3P.W.R. 1909, Cr.=9 Cr. L.J.164=1 Ind. 
Cas. 99. 

(1978)—Ss 198, 476—See SANCTION TO 
Prosecute—CONDITIONS requisite for 
GRANT OF SANCTION, ETC-, 3 A. 62. 

(j 979 j_S 8 . 198, 476. 487 { = Ctim. Pro. Cade, 
1872), ss. 468, 471, 473—Triaf for offences 
against public justice—Jurisiiction.^The only 
case where a Criminal Court cannot itself try 
an offenoe committed before it , is that described 
in 8. 473» Grim. Pro. Code, whioh relates exclu¬ 
sively to contempts of Court. A obarge under 
s. 193. I-P.C., not being in contempt of Court, 
the Magistrate before whom the offence was 
committed may himself try tbe case. Queen 
V. JAGAT MAD, 1 A. 162. [Overrttled, 1 A. 
625. F.B.; Diss..l B. 311.] 

(1980) —Ss 198, 487 { = Crtin Pro. Code, 
1872, ss. 468. 473)—O^ence of preferring a false 
charge to the pofice—Jurisdiefion.—Where, on 
a charge of theft being preferred to the police, 
they brought it to the notice of the Magistrate, 
who directed them to investigate the truth of 
it, and on the police reporting that the obarge 
was false, the Magistrate took proceedings 
against the person preferring the charge under 


Crira. Pro. Code (Act Y of 1898)—confiimed. 

8. 211,1.P.C.. held, that the Magistrate was 
not precluded from trying the case himself, by 
reason of the provi-sicns of ss. 468, 473, Crim. 
Pro. Code, as the charge was made to the police 
and not to the Magi.=;trate, and that neither the 
Magistrate’s sanction nor that of some superior 
Court was necessary to its trial by nootber 
Magistrate. EMPRESS OF INDIA v. BaLDBO, 
3 A. 322. [2?., 14 C. 707, F.B.] 

-S 199 (=1882. B. 199 ; 1872. ss. 478. 479 ; 

1861, s. 178). 

See COMPLAINANT. 

See Complaint. 

(1981)—5.199 ( = Crim. Pro. Cede, 1872, 
s. 478)— Charge of adultery — Complaint by 
husband. —If a criminal charge of adultery is 
to be preferred, a formal complaint of that 
offence must be iostituled in the manner pro¬ 
vided by the law, and if it is not, s. 478 will 
not have been satisGed. Wben the husband 
preferred ag.iiust the accused a complaint of 
rape on b<s wife, but not of adultery, held, tbat 
the mere cir.iumstan :e of tbo husband appear¬ 
ing as a witness in the prosecution for tbat 
offence could not be regarded as amounting to 
the institution of a complaint for adultery in 
the sense of s. 478. EMPRESS OF INDIA v. 
KALLU, 5 A. 233= A.W.N. 1883, 1. 

C 416, 27 M. 61=2 Weir 236 : R . 10 A. 39 = 

7 A.W.N. 264, 36 A. 1 = 11 A.L.J. 994 = 15 Cr. 
L.J. 70 = 22 Ind. Cas. 430. 14 Cr. L-J. 284=19 
Ind. Cas 716 = U.B-R. 1912. 155. 30 C. 910 = 

8 C.W.N. 17. F.B.. 5 Cr. L.J, 164 = 9 Bom. L. 
B, 148 = 31 B. 218.] 

11982)—5 199. Orim. Pro. Code —Coiiuicfiou 
under s, 498, Penal Code. —If u<> complaint is 
noade by any person of an offence under s. 498, 
proceedings cannot be initiated on a police 
obarge sheet. In re CHIDAMBARA KaLINGA- 
rayaN. 2 Weir 235. 

(19831—5 199—Prospcufion for adultery— 
Minor husOand.—A minor husband cannot be 
represented by another in a prosecution for 
adultery, HIGH COURT PROCEEDINGS. 7TB 
February 187i. No. 260. 2 Weir 233. 

(1984)—5. 199~Jurisdtcfion to inquire into 
offence tinder s. 498, Penal Code — Busband 
filing complaint—Subsequent death of husband 
—ha effect on jurisdiction—Criminal prosecu¬ 
tion, abatement of. —A Court has no jurisdiction 
to inquire into an offence under s. 498 of the 
Indian Penal Code, until a complaint is filed 
by the husband. Once itie done, the jurisdic¬ 
tion is restored and the death of the husband 
cannot have the effect of destroying the 
jurisdiction. There can be no abatement of a 
criminal prosecution. IMPERATOB v. NUB- 
MAHOMBD wd. EADAN, 1 S.L.R. Gf. 72=8 Gr. 
L J. 190. 

(1985) —St 199 —Complaint under s. 498, 
Penal Code, by nephew—Illness of the Imsfioiwi 
—Whether amounts to ‘ absence ’ —Construction 
of ‘ tn his absertce * —Where one K was bed¬ 
ridden with paralysis,-and his nephew filed a 
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€rlra. Pro. Code (Ret Y of 1898 )—coniiuwed. 

complaint against several aocused. allegingthat 
they euticed away K’s wifo with criminal 
intent, held, that the efiect of the words, in 
his absence ’ in s. 199 of Cnm. Pro Code, is 
a limit to the right of the oaretiiker, and that, 
although the wife was in charge of a caretaker, 
yet the oomplaint of the caretaker would not 
give the jurisdiction unless the husband bo 
absent. The ‘ absence ’ must be absence from 
the place. The Legislature has made no 
ptuvisioo for the pcotectiou of the luuaiic, 
paralytic or invalid husbands, and the word 
‘ absence ’ cannot be taken to include '^uch 
cases. Crown v. tikiomal bulomal, 3 s 
L.R. 15. Cr =9 Cr. L.J. 450= 1 l«d. Cas. 941. 

(I98r,)_g. 199—Sec ADULTERY, 5 A 2^3. 

24 W.K. IR. Cr. 

(1987)—8. 199—See CHARGE—ALTERATION 
OP CHARGE. A.W.N. 1882, 165. 

(1988)—6. 159—See MAGISTRATE, JURIS¬ 
DICTION OF—Miscellaneous, a.W.n. 1899. 
212 . 

(I 989 )_S, 199—Onarge of rape—Oflence not 
otnved—Conviction for adultery—Illegality — 
See PENAL CODE. f8. 376, 497. U.B.R. 1912, 
4 th Qr., 165 = 14 Cr. L.J. 294= 1« Ind. Cas. 716. 

(1990)—S. 199—See PENAL CODE. 3 . 498. 
23 P.R. 1895. Cc. 

(1991)—8. 199 —See Rape. 29 C. 415=6 C. 
W.N. 677. 

(1992)—S. 199—Sec No.s. 37. 48, 1644. 4U//<o 
and No. 2281, 3975. infra. 

(1993)—Ss. 199,4 (ft)-Co>npfai>iI by husband 
—Deposition by husband not a complaxni— 
Penal Code, ss. 356. 379. 498—Addition of 
charge— Practice.—The accused werein the 6rst 
instaoce chiicged with olI«uces under 366 and 
379, Penal Code, and ware committed to the 
Sessions Court for trial ou tbo^o chaegos. lo 
the Sessions Court, a further charge under 
B. 498 was added. The learned Judge agreeing 
with the aesessota acquitted the accused on 
obargoa under ss* 366 and 379 i but diQeriog 
from theiDi be convicted the accused ol the 
ofience under a, 498i The accused appealed on 
the ground that the conviction under Si 498 was 
bad, aB the complaint was not initiated by 
the husband oi the woman, held^ that the 
huBband not having complained of the cSence 
under a. 498, the conviction could not bo aua- 
tainod : and that the statements made by the 
husband in hisdepoaition could not be said to be 
complaint within the meaning of a* 4, cl. (h) of 
the Orim. Pro. Code. EMPEBOU v. IMANKHAN 
RA6ULKHAN, 14 Bom. L.R. 141 Bom. Ct. 
C. S2»14 Ind. Cas. 071»18 Cr. L J. 287. 


(1994)—Bs. 199 and 200—See COMPLAINT— 
WHAT IB AND WHO SHOULD INSTITUTE, Bat. 
Ud. Cr. 0. 584»Cr, Rg. 44 of 169L 

(1996)—Sb* 199 and 938—ProascMUcniinder 
I, 498, Penal Cods, without any complaint by 
ih$ hueband of an offence under $, 498, Penal 
Cods.—8« 199 ol the Code eaye that oo Court 


Crira. Pro. Code (Act Y of 1898 )-co«fi««cd. 

shall take cognizanoo of an oRenco under s, 498 
of the Penal Code, except upon ft complaiot 
made bv the husband of the woman. Inis 
means a complaint made by the huebaod of an 
offence under s. 49S. not any compUmt made 
by the husband. Whore a person \vas cbargj'a 
with kidnappinf! or with abduction and the 
Judge e .nvictcH the accu?ed on tbo evidence, 
merely of an offence under f. 49S, held, that 
the conviction was wnng as there was no 
i 5 p?cifiocomplaiui by tbe husband of an offence 
under s. 498. of the Penal Code, 

ASARI V. EMl’EROR, 27 M 61 = 2 Weir 2d6. 
[11.. 9 Bom. L.R. 148-31 B. 21 S = 5 Cc. L J. 
164.] 

-S 200 («1382. 8.200:1872.53. 44, 144; 

1861. 88 66. 273 ) 

See COMPL.\IN.\NT. 

S<C COMPLAINT. 

^ygg)—s, 200 ( = Crim. Pro Code. 1861. s, 66) 
—Prescribed mode of ascertaining the matter of 
a complaint.-Tbo preecribed mode of ascer- 
laining what a complaint is, is to exammo tbe 
complainant and to reduce his examination lo 
writing. It ia irregular to endorse and return 
to a party bis putilion or complaint alleging an 
offence. Such papers form part of tbe records 
of a Magistrate’s Court and should not be 
returned to the party. What the patty is 
entitled to is an authenticated copy of the 
Magisi taco’s order on a proper stamp. “IGH 

COURT Proceedings, 10th June. 1869, 
No. 1012 . 2 Weir 237. 

11997 )—S 200. —The procedure applies also 
to compl.iint^ bv Municipal officers. QUEEN- 
EMI’uESS V. BALO To. U.B.F. 1892—1898, 
Yol. I. 131. 

( 1997 - 0 )—S. 200 —Pj-aefice—CrimimI case— 
4ccwccci .su»«»ioncd without the complainant 
heing examined—IrregnlaTiln—Proceedings not 
— Hurl both simvle and grievous— 
Cumulative sentence — Legality of.—The com¬ 
plainants made a complaint to the police to the 
effect that the accused beat them causing 
grievous hurt. Tbe police did not send up the 
case and the complainants applied to the 
Magistrate who sent for the police papers and 
summoned the accused without examining the 
complainants. On the date fixed, the com¬ 
plainants were absent and tbe accused were 
discharged. Later in the day the complainants 
appeared, explained their delay and tbe Magist¬ 
rate again gave them timo to oroduce evidence. 
He bummoned tbe aoousod, found them guilty 
and sentenced them to imprisonment. Held 
that the course the Magistrate adopted was irre¬ 
gular but did not vitiate tbo entire proceedings. 
Held also that, when several persons are beaten 
and injured and grievous hurt is caused in one 
case and simple hurt in another, tbe Magistrate 
is competent to pass cumulative sentences, 
BATESHAB V. EMPEROR, 13 A-L.J. 840. 

(1998)—8. 200—See Nos. 30, 32. 68. 63, 244, 
882, 1337. 1339, 1528, 1529, 1637. 1644, 1660, 
1661. 1662. 1663,1703, 1714. 1727, 1817. 1818, 
1976. 1994, tupra and 3936, 4656, infra. 
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Crim. Pro Code i&ct Vof 1898)— continued. 

'200, 100 (==B8, 41. Ul, Crim. 
Pro. Cr'lo. 1<572)—Sff ACT I OF 1871. S8. 20. 
23. 2r. P.K. 1870, Cr. F.B. 

(•20nO)-Ss. 200, 190, 193 ( = Ss. 44 and 142. 
Cvim. Pro. Code, 1972)—Where a Sessions 
Juo'.'o ordered a certain person to be brought to 
tri *.). the order w.is forwarded by the District 
Miqistraie to his Subordinate MaRistrate for 
compliince. The Subordinate Magistrate then 
cotnmilted the person, after boldiuR a prelimi¬ 
nary enquiry, to the Court of Sessions for trial, 
llfld that the cominittine Magistrate's proceed¬ 
ings were without jurisdiction, as be was not 
invested wiln powers under s. 142 of the Code, 
as the case was not transferred to him under 
s, 44 of the Code and the Sessions Judge's order 
gave him no jurisdiction. POLICE v. TOD\R 
PATFX, Colm. Dig. Cr. 57 of 1876. 

(2001)-Ss. 200. 190, 198, 253. 426. 439 fl to 
4). 440—See DISCHARGE OF ACCUSED. 6 M. 
25. 

(2002)—as. 200. 190. 19P. 253,435 (1 to 3). 
436,438 (D—See Magistrate, Jurisdiction 
OF, Transfer OF Cases —Reference to 

OTHER M.AGISTRATES, ETC . 2 B. 534. 

(2003)—Ss, 200. 190. 198, 258, 438, 436—Sec 
Discharge of accused, Rat. Uq. Cr. C. 76 
= Cr. Rg. 17-7-1873. 

(2004)— Ss. 200 ft«d 202—PoZice report—4. 
form — Order on PoZice to submit — LeoaUly.— 
Oi) the report of the Police that one W bad 
lodged a false information of tbeft against the 
gccu-^ed, the Deputy Magistrate made an order 
that W should be called upon to show cause 
why hu should not be prosecuted under 3 211, 
I.P C. Subsequently, on the report of a sub¬ 
ordinate M^istrate, who held an enquiry into 
the matter, the District Magistrate io charge 
wanted to examine a certain woman, Lochu, 
before passing final orders ; but for some unex¬ 
plained reasons, on the date fixed for tbe 
examination of the woman, the said Deputy 
Magistrate recorded the following order:—“I 
have gone through tbe evidence aud find there 
is a prima facie case against tbe accused. Cali 
for A-fotm, and Lochu, being a creature of his, 
need not be examined.” Held, that the order 
passed by the Deputy Magistrate directing the 
Police to send up A-form against tbe accused 
was without jurisdiction and must be set aside, 
inasmuch as the Deputy Magistrate passed tbe 
order without having proceeded in accordance 
with the provisions of a. 200 or a. 202, Grim. 
Fro. Code, and as moreover, at the time the 
order was passed, there seems to have been 
before bim no materials, which would have 
warranted him in either directing tbe issue of 
process against tbe accused or in directing the 
police to send up the A-form. RAM ADHIN 
ChOVVDHRY V. WAHED ALI, 10 C W.N. 778 = 

3 Cr. L.J. 471. 

(2005)—53. 200 and 1Q2~Complaini—Judi‘ 
oiaZ inguirp— Cognizance — Juri^iction. — On 
the complaint of a person, who had no personal 
knowledge of the matter complained of, a 


Crim. Pro. Code (Act Y of 1898)—conftnusd. 

I judicial inquiry was directed and on the report 
j thereof, proceedings were taken. Held that 
there was no complaint under s. 200, Crim. Pro. 
Coda, properly so called, on which a judicial 
j inquiry could be directed. The proceedings 
, were quashed. CHAMROO 8AHU V. EMPEROR, 
11 C.W.N. 170 = 5 Cr. L.J. 13. [B., 15 C.L.J, 

617 = 16 C.W.N. 1105 = 13 Cr. L.J. 609 = 16 
Ind. Cas. 257.] 

(2006)—Ss. 200, 202—Diify of Magistrate — 
Further enquiry,—nhc duty of Magistrate 
, receiving a complaint is set out in s. 200 of tbe 
Code of Criminal Procedure, and consists iu 
fiodiug out whether there is any matter which 
calls for investigation by a Criminal Court. 

I The investigation which be is to make must be 
I conducted by him personally aod cannot be 
passed on to auothor, and s. 202 is clear on the 
point. Baij Nath v. Raja Ram. 10 A L J. 

! 79 = 13 Cr L J. 704 = 16 Ind. Cas. 512. 

(2007)—Ss. 200, 202, 203— Poioers of Magis¬ 
trate—Effect of local inussZipalioji.—The exa¬ 
mination of a complainant under s. 200, Crim. 
Pro- Code, is not a matter of form, and when a 
Magistrate dismisses a complaint without 
making such an examination himself, the 
omission is a material one, and be docs what he 
has no authority to do under tbe Code. A local 
investigation was not intended by the Legisla¬ 
ture to supersede a regular trial. When it is 
found that there is evidence in support of tbe 
oomplainant's charge, the function of tbe officer 
making the local investigation is fulfilled. 
Process should then be issued and tbe truth or 
falsity of tbe evidence ^•bould bo determined io 
a regular manner. The object of s. 202 is to 
prevent tbe issue of process whore there i^ some 
initial ground for doubting tbo truth of tbe 
complaint, aod where on a local investigation 
there appears to be no evidence to support it. 
NGA THA Tu V. Kino-Emperor, U.B.R. 
1910, 4th Or., p. 73 = 11 Ind. Cas. 249 = 12 
Cp. L.J. 385. (U.B.R. 1904—1906, Crim. Pro. 
Code, 51, R.f 

(2008)—Ss. 200. 202, 203, 204, 403, 407—5re 
COMPLAINT—Dismissal of complaint, 13 
B. 600, 14 C. 141, A.W.N. 1831, 23. 

(2009)—Ss. 200, 202, 303—See COMPLAINT 
— PROCEDURE ON RECEIPT OF COMPLAINTS, 

3 C.W.N. 17. 

(2010)—Ss. 200, ‘IQZ—Applicability to s. 552. 
—Tbe provisions of ss. 200 and 203 do not 
apply to s. 552 where no oSsnee is alleged, 
THAKOREDAS Munchharam V. Bhagwan- 
DAS Madhavdas, 4 Bom. L.R. 609. 

(2011)— Ss. 200, 203, 204 — Co»npZain£— 
Examination of complainant by subordinate 
Magistrate—Order passed by District Magistrate 
—Order in the absence of the complainant— 
Directions by District Magistrate. —A directicn 
by a District Magistrate, that as regards a 
particular olass of oases, subordinate Magis¬ 
trates taking cognizance of them are not to 
pass orders under s. 203 or s. 204, Crim. Pro. 
Code, bat to submit them to him, is clearly 
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Crim. Pro. Code (Act ¥ of 1898)—conim 2 «d. | 

illegal. The Magiatrate, who receivoa a com- : 
plaint and examines the complainant, must ‘ 
deal with it himsell under s. 203 or s. 204 of the 
Code and cannot send it to the District 
Magistrate for orders, It is improper for a 
Magistrate to dismiss a complaint while sitting 
in his private room and without giving the 
complainant or his pleader an opportunity of 
being heard. FANI BHOSIUN BANFlB-rEE v. 
F.E. Kemp, 10 C.W.N. 1086 = 4 Cr. LJ.230. 

(•20121—85. 200, 243, 244. 252—See PRAC¬ 
TICE AND PROCEDURE, U B.B. 1897—lOOli | 
Vol. I. 67. 

(20131—8. 200, 254, 537—See FALSE EVI- 
DENCE. P.L.R. 1900. 63, Cr. 

(2014)—Ss. 200 and 488 ( = Crim. Pro. Code. 
1892, ss. 200, 4881 —4ppeara«cc in open Cotiri 
of pardanasbin applicojifs.— Held that.although 
8. 200, Grim. Pro. Code, applies to maintenance 
cases, yet pardanashin applicants need not 
necessarily appear in open Court out o? 

In the mailer of F.ATTIMA BEGAM. S.C. 14i, 
Oadh. 

(20151—58. 200. 533—SfcfemeMf ol complain- 
ant, dejeclively recorded.—There is no provision 
with regard to complaints analogous to that 
eontaine.d in B. 533. with reference to confev 
sions or other statements of an accused person. ' 

Baijoo Mandalv. Emperor. 6 C.W.N. 840. | 
(20161—Ss. 200, bZl-Non-compHancc ivHh \ 
ihe provisions of s. 200. effect of.—8. ri37 does 
not apply to a non-compliance with the provi¬ 
sions of 8. 200 in the recording of the etatement 
of the complainant. BAIJOO MaNDAL v. 

emperor. 6 C.W.N. 840. 

- a. 204, para 1 ( = 1882. s. 204; 1872. 

s- 149); para 2, new. 

See COMPLAINT. 

(20l6-a)—S. 201 —Eiaminafion o/ complain- 
ant upon oafh.—When a written complaint 
made before a Magistrate ie obscure or vague, 
the Magistrate is bound to examine the 
complainant at sufficient length for the purpose 
of clearly ascertaining the allegations on which 
the complaint is based. When, however, the 
complaint is made in writing and is sufficiently 
olear, it may frequently be a sufficient com- 
plianoe with s. 201 if the Magistrate reads it 
over to the complainant and the latter is asked 
on oath to subscribe to it- In re MIRabAI 
Bheie nuBSAiN,6 Bom. L.R. 662. 

(20171-8. 201—See Nos. 63, 1339, supra. 
(20181—89. 201, 202, 203—See PENAL CODE, 
e. 211, 12 Bom. L.R. 229. 

-8. 202 (-1882, t. 202; 1872, s. 146. 1861. 

s. 180). 

See COMPLAINT. 

(20191-S. 202-Ascerfaintnp of the truth of 
the complainf before tsauing proeejs.—A Magia¬ 
trate having juriediotion to aseertain the truth 
of the oomplaint may. before isauing the pro- 
oeas, under e. 202, take any preliminary steps 
(or finding oot whether the complaint is true 
or not. He may call upon the acoused to show 


Crlm. Pro. Code (Act ¥ of continued. 

cause why a process should oot issue against 
him. Accused may appear or not in obedience 
to this, whereas, under a process issued under 
s. 202. the accused is bound to appear, hi re 
TUKARAM Uda R.\m, 6 Bora. L.R. 91. 

(2020)—S. 202 ( = Cnm. Pro- Code, 1862, 
s. 20i)~Prefcnii(ion of complaint—Duty of 
Magislrate.—U is the duty of a Magistrate, on 
a complaint being presented to him. lo exa¬ 
mine the complainant and then either to issue 
process or make an order under s, 202, Grim. 
Pro. Code, hire Bal ICasui, Rat. Un. Cr. 
368 = Cr. Rg. 17 of 4888. 

(2021)—S. 202 ( = Crim. Pro. Code. 1832. 

' s. 202 )—Public servant as accusid—Callmri for 
I repoTt'^Validity.S 202 does net contemplate 
that any report can he called for from an 
■ accused, if the accused happens to be an officer 
subordinate to the Magistrate. A dismissal of 
' a complaint on a perusal of «uch a report is 
irregular, and the order of the Jlagistrate 
refusing to entertain the complaint for such 
reason will be set aside. BaiDYA NatH 
, SINGH V. MUSPR-ATT. 14 C. 141. [Diss., 28 
I A. 42l = A.W.N. 1906. 70=3 A.L.J.224 = 3 Cr. 
L.O. 327 ; Appr., 40 C. 441 = 17 C.W.N. 290 = 

14 Cr. L.J. 57 = 18 Ind. Cas. 315 ; R., 13 Cr. 
L.J. 609 = 16 Ind. Cas. 257 = 15 O.L.J. 517 = 16 
C.W.N. 1105. Rat. Un. Cr. C. 954.) 

(■2022)—S. 202 Pro. Code, 188‘2, 

8 . 202 )-Re/crence to Police for inquiry and 
rrpori.—A reference to the police, under s. 202, 
can be made only before inquiry begine, and 
cannot be made after evidence has been taken 
lor the complainant and process issued. In 
order to make such reference, the section pro¬ 
vides that process may bn postponed. Sada- 
GOPACHAUIAR V RaOAVACHAUYAB, 9 M. 
282 = 2 WelP 243 = 2 Weir 430, 

(2023)—S. 202 —Fosfponenicnt oj issue of 
pro.-es'iuilhoul recording rcfisoa.s.—Under s. 202, 
a Magistrate distrus'ing the statement of the 
complaint may record bis reasons when the 

complainant is examined, and may then post¬ 
pone the issue of process for compolling the 
attendance of the person complained against, 
and inquire into the case himself or direct 
loo.ll investigation by a eubordinate officer or 
by a police officer for the purpose of ascertain¬ 
ing the truth or falsehood of the complaint. 
The failure of a Magistrate to record the reason 
is at most an irregularity and it is not a 
ground for setting aside an order for postpone¬ 
ment, unless it has occasioned a failure of 
justice, KING-EMPBBOR v. ALAGIRISAMI 
PATTAN. 25 M 846 = 2 Weir 248. 

(2021)—S, 202— Postponemonl of issue of 
process and reference lo police in petty cases.— 
It ia an abuse of powers given by s. 202, to 
refer petty oases, e.g., an assault of a petty 
character to the police for enquiry ; the proper 
course for the Magistrate is to take action on 
the complaint at once, unless it is manifestly 
false, in which compensation can be made to 
the acoused by a summary order. GaneSHA v. 
EMPRESS) 19 P.R. 1891, Cr, 
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—,S\ ( = Cri>n- Pro. Code. 1872. 

s. - Di'^cJinrrje of accused on report by 
Mnghtrnte without exaviining 
j:r(‘>tcu:i'^n —In a case sent up bj the 

poMr'-. the District Magistrate sent the aonused 
in »ho cu^tf.'dy of police to a suhordioate 
M.tm -^raTG ft r enquiry and on recoiving the 
latter*^ return, dist^harced the accused without 
tiking the evidence of witnesse^^ named for tbo 
prosecutiou. Held, ibat the discharge was 
ill Cl.'a I aud the case ougbe to be rc-lried. 
KUDaN V. SONUN, 8 P.R. 1880. Cr. 

(2026)—6. 202 {^Crim. Pro. Code, 1898, 
Si. 202!— Cognizance of c'xse by Mogisiraie— 
i?e/erenoe to pohee for inte5(»f;.i/iou.—A Magis* 
trald caoDOt order a police investigatkoo into a 
case of which he was taken cognizance, except 
under the conditions stated in s. 202. Crim. Pro* 
Code, tb^t is to say, wbeu foi* reasons stated by 
him, bo distru^l> i.hr> truth nf the comolaint. 
EMPRESS V, AMTA DU15A. A W.N. 1902, 195. 
(20 M, 3b7, A.W.N. 1894, 47. h\) 

1*2027) —S. 202 Pro- Code. Act V of 

1893,5. 20*2j —P^rced^i^e— Local xnvesligaiion. 
—If a Magistrate acts und«c s, 202 of tbo Crim. 
Pro, Codo, be is bound record hie reasons. 
The section does no** empower acting being 
taken after the close of tb^j prosecution case. 
EMPRESS V. TOTA RAM, A.W N. 1900. 187. 

(202S')-"S* 202 ( = Crnn. Pro. Code, Act X of 
1832, 5. 20J)— to proceeding urxder 
s, 117.—S. 202 of the Crim. Pro. Code applies 
only in cisc.s where no process has been issued 
to compel the attendance of tbo accused* It 
does r^ot apply to a case where a person has 
been called upon to show cause, under s. 117, 
why security to keep the peace should not be 
taken from him. EMPRESS v. KflUBRAM 
SINGH, A.W.N. 1896. HO. 

(2028)—S, 202—Du/y of the Magistrate when 
investigation by person other than hvnself 
ordered by a itagi$(raU—No further local 
inveUigation by himself in the absence of the 
neewsed.—When a Magistrate has once acted 
under s. 202, and ordered an investigation by a 
person other than himself, he i® precluded from 
following the latter's local investigation up by 
an enquiry io the absence of the accused. 
Duties and powers of Magistrates discussed. 

Ram Prasad v. Moti, 11 A.L.J. 754«14Cr. 
L,J. 493»20]od. Cae. 749. 

(2030)—S. 202— Issue of process — Magistrate's 
order to make preliminary inquiry thereafter — 
Legality. —After the issue of process to tbo 
accused, the ca-e passes the stage at which the 
Magistrate could exercise the optiou of holding 
a preHminary inquiry, and therefore an order 
made under s. 202. Grim. Pro. Code, aUer that 
stage is illegal. GAJI v* JumanSHAH, 6 S.L. 
R. 83-1? lad. Gas. 6t«13 Gr. L J. 749. 

(2031) — S. 202—Pr<jiiminary inquiry — 

“ Watching proceedings.*^ meaning of.—It any 
person interested in any legal proceedings is 
admitted to watch or applies to watob such a 
proceeding, the term watch” does not mean 
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that of a mere onOroker for idle curiosity, but 
it means instruefing of legal practitioners to 
watch tbe case on behalf of the alleged offender 
and with tbe leave of tbe Court to assist tbe 
Court in making its preliminary investigation, 
Therefore, a person with regard to whom a 
j preliminary inquiry is being held under 9.202 
1 of the Crim. Pro. Codo. should be admitted to 
watch the procccoingf, and bis representative, if 
an advocate or ple^d^'f, should he allowed to act 
as amicus curia. SHEIKH AKB4R v. PaANCE, 
10 Ind. Cae. 33*12 Cr, L.J. 207. (8 Cr. L.J. 
20, 4 N.L.R. 81, n.) 

(2032)—9. 202—See LEGAL PRACTITIONERS 
—PLEADER, 8 B.H,C.A.O,J. 20*2. 

(*2033)—S 202—See MAGISTRATE, JURIS- 
DICTION OF—GENERAL JURISDICTION, 4 0. 
W.N. eo4. 

(2034) —S. 202 -See POLICE ENQUIRY, 19 
P.R. 1894, Cr, 

(2035)—S. 202—See PRELIMINARY ENQUIRY, 
4 C.L.R. 413. 

(*2036)-S. 202—596 Ncs* 52, 61, 63, 1310, 
1333, 1334, 1337, 1339, 1346, 1365, 1464. 1466, 
1523, 1529, 1662, 1663, 1664. 1701, 17*28, 1729, 
1818, 1819, 1876, 2004, -2005, 2006, 2007, 2008, 
2009,2018, supra and No. 20S7, 4200.4208, 
xnfra. 

(2037)—Ss. 202, 148 and 293— Local xnvesti- 
gation^Powers of MagistraU^^Whether Magis* 
traie can give evidence tn a case tried by him .— 
There may be oases, in which it is desirable 
that a judicial officer should see tbe place, in 
which an occurrence which is the subject of a 
judicial investigation before him has taken 
place, in order to enable him to uodorstand the 
evidence which is laid before him ; but when 
an officer visits a place for this purpose he 
should take care that no information reaches 
him with referonce to the occurrenor, which 
be is to investigate, beyond what ho acquires 
from the view of the place. When there is a 
dispute as to the exact spot in which the 
occurrence is said to have taken place, he 
must defer his visit to the spot until be 
his heard the whole of tho evidence. Where 
a Magistrate who was trying a case of some 
oomplexity arising out of disputed boua* 
daries to land made a very careful and con* 
scientioue investigation of the locality, such 
as would properly be made by a person whose 
duty it was to get at the faots with a view to 
lay the same before some tribunal, but the 
information which be sought and obtained was 
not gu^rded by the safe guards, by which 
statements on which a Judge or a Magistrate 
exerciog judicial functions can act, must be 
guarded, that tbe note^i of tbe Magistrate 

should not be put on the record, although the 
Magistrate tendered himself, while trying the 
case, as a witness to be cross examined by 
either tbe prosecution or tbe defence. Seld, also, 
that the case should be transferred to another 
Magistrate. [F., 6 M.LJ. 143 = 19 M. 263 = 2 
Weir 725; R , 19 A. 302.] When a Judge is 
the sole Judge, both of law and faot, he oannot 
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give evidence before himself. Theraloto the 
euggestioo of the Magisttaie stated above that 
he would enter the witnese-bor and be examined 
and otoss-examined by pleaders of the party on 
the information acquired by the local enquiry 
was one which would be impossible and be 
illegal for him to carry out. HARI KISHOUB 
MlTRA V. ABDUL BAKIMIAH, 21 C. 920. [P.. 

19 M. 263=6 M.L J. 143 = 2Weir725 ;i?.. 27 A. 
33 = A.W.N. 1904.157, 37 C. 340 = 11 C.L.J. 
335 = 14 C.W.N. 422 = 11 Ct. L.J. 121 = 5 Ind. 
Cas. 365e] 

(2038)—Ss. 202. 203 —Djs»i»ssalo/ compZat«f 
on police tnuesftjafion.—The dismissal of a 
complaint, after considering the result of a 
police investigation directed by a Magistrate 
under s. 202, is authorised by s. 203. In re 
MIRABAI SHEIK HUSSAIN. 6 Bom. L.R. 662. 

(2039)—Ss. 202 and 203—Ots»nissai of com¬ 
plaint without observing the procedure laid down 
in the secfion.—A Magistrate transferred to bis 
own file a case pending before a Subordinate 
Magistrate and referred it to the police for 
inquiry, on the ground that the police who bad 
invesligated a charge of misappropriation 
brought against the complainant and bis 
brother, must know a good deal about the 
matter. On the receipt of a report from the 
police, the Magistrate dismissed the complaint, 
field, that the order of dismissal was not proper, 
as the Magistrate bad not followed the 
procedure prescribed by ss. 202 and 203. VIBA- 
BHaDBAYYA V. Vybichekla soorya- 
NARAYANA RaJU BAHADUK. 2 Wclr 2ii. 


(2040)—Ss. 20-2. 20i—Departmental enquiry 
previous to complaint. —A departmental enquiry 
previous to the complaint, in which the person 
complained against has been exonerated, is no 
substitute for the enquiry or investigation 
directed by s. 202, Cctm. Pro. Code. RaLLIA 
V. AH8AN Shah, 33 P.R. 1887, Cr. [fi., 14 P. 
R. 1891, Cr.]. 

(2041)—Ss. 202and 203 —Complaint, dismissal 
of, without giving opportunity to the complain¬ 
ant to prove his case. —After tho examination of 
oomplainant, the Magistrate should dismiss the 
complaint at once or elect to bold inquiry under 
B> 202, Grim. Pro. Code, before iS'ioing ptooess. 
Where the Magistrate examined the complainant 
on the 28bh April and, without dismissing the 
oompUinl then and there, adjourned the case to 
the 26th May, and then on that date, after 
making certain enquiries from the solicitor of 
the accused and looking into papers which had 
been filed by the defence before the Police, 
dismissed the complaint, field that the proce¬ 
dure adopted by the Magistrate wiis irregular, 
and that, having virtually elected to bold an 
enquiry under s. 202, Crim. Pro. Code, ho 
should not have diemiseed the complaint without 
giving an opportuuity to the complainant to 
adduce evidence in support of his case, and if. 
upon Buob opportuoity being given, he still 
failed to produce bis witnesses, then bis case 
might have been dismissed upon that ground. 
Db. H. P. Sandyal V. Kuhjeswab Mibra, 
16 C.V.N. 118=13 Ind. Gm.781. 

Ill 
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(20421— Sa. 202 and 203-See DEFAMATION, 

4 P.W.R. 1910, Cr. 

(2043)—Ss. 202. 203—See FALSE CHARGE. 

4 A. 182. 

(2044)—Ss. 202 and 203—See FURTHER 
Enquiry, 5 a.L J. 7l = A.W.N. 1908, 46=7 
Cr. L.J. 157. 

(2045)—8s. 202. 203. 422—See FURTHER 
ENQUIRY, 7 C.W.N 80. 

(20461—83. 202, 203. 437—Sec COMl'L.MNT 
_ Withdrawal and revival of com¬ 
plaints,9 a. 85=A.W.N. 1886. 307. 

(2047)—Ss. 202. 293. 437 and -m—Diwiissal 
of complaint by Presidency Magistrate—Poircr 
of High Court to direct further enquiry—S. 15, 
Charter Act—Powers of investigating officer.— 
The powers of the High Court, under s. 203, to 
interfere with orders of a Presidency Magistrate, 
are limited. Where a Presidency Magistrate 
dismisses a complaint under s. 203. the High 
Court cannot direct a further inquiry under 
B 437. nor can they interfere under s. 439, 
although the order of the Magistrate, dis- 
missing the complaint, might not be quite 
proper. They can only act under 8.15 of tho 
Charter Act, but the question of propriety 
or impropriety of the order does not strictly 
come within the authority vested by s. 15 of tho 
Charter Act. There is nothing in s. 202 to 
prevent an investigating officer from making a 
full inquiry, by obtaining information from 
the complainant and his witnesses, and tho 
defendant and bis witnesses, if any. DEBI 
BUX BHROFF V. JOTMAL DUNGARWAL, 33 C. 
1282 = 5 Cr. L.J. 83. [Dtss., 

LJ. 50=J3 C.W.N. 1221 = 10 Cr.L.J. 385 = 3 
Ind. Cas. 861: F.. GCr.L.J. 4U0 = 6 C.L.J.705 I 
B 7 Cr.L.J. 499 = 12 C.W.N. 678, 14 Cr. L.J. 
529=14 M.L.T. 200 = 21 Ind. Cas. 129 = 1914 
M W.N 728, 14 Cr.L.J. 633 = 21 Ind, Cas. 681 
= 25 M.L.J. 510.] 

(2048J-S8 202, 203. 437 and 439—See FUR¬ 
THER ENQUIRY, 11 P.W.R. 1908, Ct.-7 Ct. 
L.J. 347. 


(2049)—Ss. 202, 203 and HI—Magistrate not 
recording reasons as required by ss. 202 and 
203 -Effect-Effect of statement under s. 441.-- 
Mere omission by a Magistrate to recoti hxB 
reasons before referring a case under e. 202 for 
enquiry by the police, and (or diemiasing a 
complaint under e. 203 is an irregularity. 
But a etatement filed under s. 441 supplies the 
omission. So, after the filing of such a etate- 
meot euch aD omission does not call for the 
interference of the High Court with an order 
made under those aeotions. RENGAMMAL v. 

Kribhnamachabi, S U.L.T. 79 = 2 Ind. CaB. 
618. 

( 2050 )—Ss. 202. 203, 476—Order of Magis- 
Irate taking cognisance making over case to 
another Magistrate for disposal after 
enauiry. if legol—Dismissal of complaint—Or^r 
^ Dros«cttfion.-Whete the petitioner laid a 
complaint before the Magistrate against a 
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pnlicf*-*'cbarciug bicQ with various oSeoce^ 
of wrofji'iiU cxtortioo, mischief, 

etc., *r^i tbft M ^^ho took cognizance of 

th'.' <M- '• made it over to another Magistrate 
Wiih a dircclioD that the latter would mske a 
locU enquiry and then dispose of the case, and 
lb»? ^I igistratc, to whom the case was so made 
over. niaJo a local enquiry and after examining 
witnoiscs dismissed the cnmpUiut under s. 203, 
Grim. Pro. Code, and made an order under 
s. 47G for the prosecution of the petitioner under 
8. 211, I P.C. Held that the order of the 
Magistrate before whom the complaint was laid 
was bad in directing the latter Magistrate lo 
hold a local enquiry, inasmuch as tho Code 
of Criminal Procednro does not make any 
provision for such h coiiri^c by a Magistrate 
to whom a case is made over (or disposal. 
On a coruidoration of the circumstances of 
the case, the High Ccurt set aside the orders 
under ss. 203, <176. Crim. Pro. Code, and 
directed a further inquiry into the case. 
MaIIOMRD DfAMUDDlN v. DEDENDRA NATH, 
iSC.W.N. 95=:22 Ind. Gas. 422^13 Cr.L.J. 
70. 

(2051) —Ss. 202, 203, 476—See COMPLAINT 

—Dismissal of complaint, 27 C, 92i. 

(2052)—Ss 202, 203, 476-See COMPLAINT 
—Procedure on ukceipp of Compl.mnts, 
4 C.W. N. 303. 

(2053)—Ss. 202, 203. 476—See PRELIMINARY 
ENQUIRY, S C. 284, Oudh. 

(2054)—202, 203 nnd 476—Sfe SANCTION 
TO Prosecute—CONDITIONS Requisite 
FOR GRANT OF SANCTION, &C., 7 11, 189»2 
Weir 685 = 8 Ind. Jur. 79. 

(2055)—Se. 202, 203. 476 and 529 {()—Deputy 
Magistrate in charge of office of District MagiS’ 
trate^Poioer of such Afa^isfrnfe to send case 
under s. 202 of iht Code to the Sub Div^ional 
officer for investigation—Legality of investigalioA 
and of subsequent orders by the Deputy 
Irate dismissing the complaint and airscting the 
prosecution of the complainant - Oovemtnent 
Oircularas to charges against the Police, effect of 
^Nature of judicial xnvesiigation thtreundtr,— 
A Deputy Magistrate in charge of the District 
Magistrate’s rfhoe, at head quarters, has no 
power as such, after taking o^gnizance of a 
complaint and examining the complainant on 
oath, to send the case, under s. 202 of the 
Grim. Pro. Code, for local investigation by the 
Sub-Divisional officer to whom ho is by law 
subordinate, no; to dismiss the complaint, and 
to direct the prosecutioD of the complainant 
under s. 476 on the report and investigation by 
the latter. The c0eot of s. 529 (/) could be only 
to give the Sub-Divisional Magistrate jurisdic- 
tion over the case, but not to empower the 
Deputy Magistrate to dismiss the complaint, 
and direct the proseoution of the complainant. 
The Government Circular with regard to 
enquiriee into complaints against the Police has 
been miBunderetood. It does not refer to local 
investigationsuuderei 202» but the investigation 
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it mention^j is a full and complete judioial 
enquiry on ihe spot after the issue of process, 
I aim after be^inng witnesses on both sides and 
I taking t.be Explanation of the aenu^ed oerson. 
EMTEROR V. BHIKU HOSSRtN. IB C.W.N. 883 
= 1S lad Gas. 481 = 13 Cr. L J. 481. 

(20561—5s. 202. 203 and 591-Failure to 
I cemoly wi'b the provisions of s 202 * Effect oft 
on diSfuissal of — Pailucc by Magis¬ 

trate to record his reasons for doubting the 
truth of a c^^napLiint as r*^quired by s. 202, is an 
irregularity which, under s. 537, unless it 
occasions a failure of juuice, is no ground for 
setting a^ide an order dismissal of compUint 
under h. 203. VENKATESULU NaioU v, 
DuRVASA RANaAYEN,2 Weir 214. [F., 25 M. 
516 = 2 Weir 245 ] 

(2057) —Ss. 202 and iOi—Strict procedure to 
be followed by Magistrate—Eviden^s—Papers in 
a previous complaint,^The District Magistrate, 
on receiving a compUint and examining the 
complainant, should follow the strict procedure 
laid down in sa. 202 and 204 of the Code of 
Criminal Procedure. He has do power to call for 
and ooosider the papers, which resulted from 
any previous petition for enquiry filed by tbe 
complainant and consistod of a local enquiry 
made in pursuance thereof. BAQ\R v. Bansi, 
11 A. L.J. 921 = 22 lad Gas 169 = 13 Cr.L.J. 
21 . 

(2058)—55. 202, 204. 242, 244 and 439—Cuss 
being tried by a Magistrate tvho issued process 
on complaint without inquiry uyider $. 20i—Dis¬ 
trict Mogtsirafe ordering (he police substguenlln 
to make independent investigation even as 
head of Excise AdminisCracton HUqal—Inier^ 
terence by the Chief Court -Excise Act XII of 
1896. —A compUint was filed on behalf of the 
Pollector in the Court ot a Magistrate of tbe 
first against S. uudt^r s. 49 of Act XII of 

1896. Process was issued under s. 204, Crim. 
Pro. Code, without any inquiry under s. :.02 aod 
proceedings under ss« 242 and 214 nf the same 
Code, were also taken by the said Court. Not¬ 
withstanding this, tbe said Collector who also 
was tbe District Magistrate ordvred the police 
tn m^ke independent investigation in the ca«e. 
On being asked by tbe Chief Court, the District 
Magistrate explained be acted as Head of tbe 
Excise Administration. Hrld, that the procedure 
adopted by the District Migistrste as such or 
as a Collector, was wholly illeg<^l and ultra vires. 
Held, also, that, when an Ml^gal order is piissed 
and action taken which iovolves maciers coming 
within tbe purview of Law and Justice and 
within the scope of authority of the Courts^ 
such authority cannot be ousted by the mere 
ipse dt.vif of the officer, that he was not acting 
as a Judioial OScer, but in bis exeoutive 
capacity and the High Court can interfere on 
revision side. SHIVNath v. CRO'WN* 1 P.W.R. 
1908. Cr. = 4P.R 1908, Cr.=86P.L R. 1908^7 
Cr. L.J. 202. 

(2059)—Bs. 202 aod 350—See COMPLAINT— 
PROCEDURE ON RECEIPT OF COMPLAINTS^ 
9 M. 282aa Weic 343=^2 Weir 430. 
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(2060)—Ss. 202. 356 ( = Crtm. Pro. Code. Act 
X0/1S82. S3. ■202. 356 ) -Dirfcno)i6i/District 
Magistrate to stonmon accused alter coidence— 
Legality—Vernacular recora. — Whore a Dis¬ 
trict Magistrate, to whom a complaint under 
ss. 3S0 and 343 was made against some police 
officers, made over ibe case to the Joint Magis¬ 
trate directing that such Magistrate should hear 
the complainant and his evidence and then 
summon the accused ii he thought the case was 
well iounded. held that the order was illegal 
under s. 202 of the Grim. Pro. Code. Where 
such Joint Magistrate, in bearing the evidence | 
of the complainant and hie witnesses, made no 
vernacular record of the evidence and examined 
witnesses who, the complainant alleged, had 
been bought over by the opposite party, held 
that the procedure was illegal under ss. 202 and 
356 ol the Grim. Pro. Code. M.atai Lal v. 
ANANT RAM. A.W.N. 1890, 164. 

(2061)—Ss. 202, 435 ( = Crim. Pro- Code. 
1882. ss. 20J, 435 )—Dismissaf o/ complaint— 

ConiplainanlhavingnoptrsonaUcnowledgeoflacls 

complainea of.— Under s. 202, Grim. Pro. Code, 
the evidence need not be confined to that of the 
complainant. The section leaves it in the discre¬ 
tion of the Magistrate to examine such witnesses 
and mike such enquiries as ho thinks fit, A 
complaint should not be dismissed on the 
ground that the complainant has no personal : 
knowledge of the circumstances alleged by him. | 
The Magistrate should allow the complainant j 
to bring forward evidence to prove them. 
KANKUCH^ND, Rat. Uo. Cc. C. 669 = Cp. Rg. 
2t of 1693. 

(2062)—Ss, 202. 437 { = Crim. Pro. Code. 
1882, S3. 202 and 437)—Disc/iarjs of an accused 
person—Order lor Jurther inquiry by police, vali¬ 
dity ol.—S. 202 has application only to a com¬ 
plaint of an ofience on which the Magistrate 
does not deem it fit to issue a process. It decs 
not authorise the police to hold what may bo 
regarded as an inquiry into the propriety of an 
order of discharge already made by a Magistrate. 
The proper authority to inquire wbolhet there 
is ground for reviving the case, is the Magistrate 
himself who diaobarges the accused. Ue must 
take further evidence and then reoomoiend to 
the District Magistrate or the Sessions Court or 
the High Court that the prosecution should bo 
revived, if the further evidence indicated such 
revival necessary in the interests of justice. In 
re INDUKUBI Ganoarazc, 2 Welp 239. 

(2063)—Ss. 202, 476—False eompiainlsent by 
post—Absence of notice —Sanefton.—A false com¬ 
plaint sent to the Magistrate by poet is duly 
presented to the Court for the purpose of sanc¬ 
tion for proieoutioQ being granted under s. 476 
of the Grim. Pro. Code. Where a District 
Magistrate direoted a Deputy Magistrate to 
inquire into the troth of a oomplaiot, and on 
receipt of the report from (bat officer, ordered 
the proseoutioa of the oomplainant for an 
offence under ss. 183, 311 of the Penal Godo, 
without giving him an opportunity to substan¬ 
tiate the tmth of the oomplaint or show cause 
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against the order, held that the order wag 
Illegal. EMPRESS v. JETO M.^I. A W.N- 1900, 
1B9. 

(<20P4)—Ss. 202. b22—Local enquiry by 
pleader —Dis^osyt’ssioii of immoveable properly 
— Consideration of new gmund at hearing of 
Buie —A Magistrate has no jurisdiction to 
order a local enquiry by a pleader in ihe nature 
of a commission in a civil cise. An order under 
6 . 52'2. Grim- Pro. Cede, is ni t ?ustainablo 
whero there is no finding that the ccuiplainant 
has been disposse.‘sed ol any immoveable pro¬ 
perly. Case in which the High Court consider¬ 
ed a ground other than those ou which ibe Rule 
was irsued. JIOHAB KH.\N v. GAV/.UDDIN 
SHEIKH, 18 C,W.K. 309 = 15 Cr L J. 302 = 23 
Ind. Cas. 510. 

(20651—Ss. 202, 555 —Sec JlAGISTRATE, 
Jurisdiction ok— general jurisdic¬ 
tion. ‘24 C. 167. 

(2066)—Ss. 202 (II. 310 and biQ—ApoUcation 
for transfer of case—Complaint—E-vaviinalion 
under s. 200—Person ccmplnined against not 
allowed to zros’-examine complainanl's witnesses 
in preliminary inquiry held \nder s. 202 (1)— 
Whether any bias implied by refusal—Person 
comvlained ogiinst—Accused person, — A person 
coinplaioed against does not become an accused 
person, until it bas been decided to issue pro¬ 
cess against him. under Cb. XVI of the Grim, 
Pro. Code. S. 340 dees not. hence, entitle a 
person complained against to bo represented by 
a pleader daring the pioliminary inquiry which 
may be hold under s. 202 (1). If ho chooses to 
attend the procerdings, ho may of course do so, 
like any other member of the public; but he 
has no lortis standi as a party, the purpose of 
the law being clearly to exclude him until suffi¬ 
cient ground let joiuing him bas been made 
out by the complainant. Where, therefore, a 
Magistrate acting under s. 202 (1) Grim. Pro. 
Code, refused permission to the person com¬ 
plained against to croES-examino the complain¬ 
ant's witnesses and an application for transfer 
of the case was made to the Judicial Commis¬ 
sioner’s Court on the ground, infer alia that 
the Magistrate’s refusing permission to cross- 
examine the complainant’s vvitnesses gave cause 
to apprehend some bias in bis mind agaiost (be 
person complained against. HeW, in difmissing 
the application, that there was no reason to 
think that the Magistralo was biased against 
the accused or that the latter had any plausi¬ 
ble grounds lor apprehending its existence. 
Sheikh Chand v. Mahomed Hanif, 4 N.L, 
R. 81 = 8 tie. L J. 20. [D.. 12 Cr. L-J. 437 = 

11 Ind. Cas. 6-21=7 N.L.R. 97.] 

-S. 203 ( = 1882, a. 203 i 1872, a. 147 ; 1861, 

a. 67.) 

See COMPLAINT. 

See COMPLAINT — DISMISSAL OP COM¬ 
PLAINT. 

% 

See Dismissal of complaint. 
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(Act Y of 1898)-^contint^cd, 


Grim. Pro, Code (Act Y of i69i)^continued. 


20'i^ Ju>isdiclion to entertain fresh 
(iuinissal of complaint on the 
/ '':U" —A complaint was filed by a woman 
ibo accused with certain offences, one 
q[ Oicui being that her daughter had been 
wroLRlully taken away by tho accused. This 
cninphiiut was dismissed, and theceupoo an* 
other complaint was preferred by the husband 
on the samo facts, although the ofiences suggest' 
ed by the complaints were difiereot. Ueld, 
that the Magistrate bad jurisdiction, and was 
bound to entertain the second complaint and 
deal with it acoordtng to law. BMr&ROR 
RIEHHBAN HUSSAIK, 29 A. 7 = 3 A L J. 562 = 
A.W.N. 1906, 245*4 Cr. L J. 59, (A.W.N, 
1895,86, F.\ 28 0,652, 29 C. 726, i? ; 22 A. 
106, D.) [F , 11 Ind. Cas. 132*10 P.K. 1911, 
Cr. = 205F.L R. 1911.] 

(2068)—S. 203—l/'xu?nwmfiou of the co«t- 
plaviant .—When a deposition m the shape ol a 
complaint is made orally or in writing and is 
awetn tc, tbo requirements of s» 203 in regard 
the examination of the complainant are suffi¬ 
ciently complied with. ThaKOREDAS MUNCH- 
HARAM V. BHAG WANDAS MADHAVDAS, 4 
Bom. L.R. 609. 


(9069)—S. 203 (»Cfim. Pro. Code, 1982, 
s. 203^ApplicQhilily of* —S. 203 of tho Crime 
Pro. Code applies only to cases falling within 
Ch. XVI where (here has been no issue of pro¬ 
cess. Where the accused has been summoned 
to answer a charge, there is a proceeding within 
the meaning of Ch. XVII, and the complaint 
cannot bo dismissed under s* 203i QUEEN- 
Empress v. budhakbhai, Rat, Un- Cr. C. 
944 = Cf. Rg. 18 of 1881. 


(2070)—S. 203—Prna? Code, s, 211 —Institu¬ 
tion of criminal proceedings be/ore Pofice—Pro- 
secution of the complairuint under s. 211.—Ac¬ 
cording to the decisions of the Calcutta High 
Court when a person institutes before the police 
criminal proceedings, which, on enquiry, are 
found to have no justification, before he can be 
prosecuted under e. 211 ol the Penal Code, he 
must first have an opportunity afforded him of 
proving hia case against the aooueed ; if be 
chooses to impugn the correctuMS of the po ice 
enquiry by petition, be is entitled to ha,e the 
pecsoDS complained against tried on the charge, 
or else, the statement must be recorded by the 
Maeistrate on oath and his complaint dismissed 
under s. 203. Crim.Pro.Oodo. JOGENDRANaTH 

MooKBRJBE V, Emperor, 33 C, i—z c.l.j. 
228=10 C.W.N. 158=2 Cr. L.J. 616. (15 A. 

336 22 B. 696 = 7 M. 292, R.; 14 C. 707, F.B.. 
F [F. 37 C. 250 = 14 O.VV.N. 330 = 10 
O.L.J. 664 = 11 Or. L.J. 37=4 Ind. Cas. 710; 
jR 8 Or. L J. 349 = 4 N.L R. 136, 13 Cr. L.J. 
578 = 15 Ind. Cas. 994 = 5 Bur, L.T, 129.J 


i 2 Q 71 )_S. 203 ( = Cnw. Pro. Code, 1872, 
s 147 )—PsnflZ Code, ss. 182, 211—Prosscufion 
for false charge before judicial invesligatiMi of 
ihe complainant. -^ prosecution may be maio- 
tainsd, in respect of false charges made to the 
nolioe ot contained in a complaint, dismissed 
under s. 147, Crim. Pro. Code, 1872, although 


there has been no judicial investigation, though 
where the accused has beeo brought before» 
Court, it is wrong to throw out the obarge 
against him summarily, and not to complete 
the enquiry set on foot by the issue of a 
summons or warrant for his appearance. 
NUSIBUNISSA BiBEE V. SHEIKH ERAD ALI, 
4 C.L R. 413. 

(2072J—S. 203—Dismissal of complaint— 
Fresh eotnplaint without setting aside the order 
of dis:harge.— 'S'iheie a complaint is dismissed 
under s. 203, no fresh proceedings upon a new 
complaint on the same facts can be taken, 
unless the order of dismissal is set aside by 
a competent authority MaHOMAD ABDUL 
MENKAN V. PaNDU Ranga ROW, 28 M. 258 
= 2 Weir 247 A=2 Cr. L.J. 7S2, [D., 28 M. 

310 = 2 Weir 325-A-2 Cr. L,J. 758; Dies., 16 
M.L.J. 79 = 1 M.L.T. 81 = 3 Cr. L.J. 274 = 29 
M. 126, F.B.; R., 11 Ind. Cas. 132 = 10 P.R. 
1911,] 

(2073)— S. 203— Dismissal of complaint under 
—Compelencp of Magistrate to re-hear the 
compla\nt without order for further inquiry 
from higher tribunal- —The question in this 
case was whether it was open to a Magistrate 
to re-bear a complaint, which has been dismissed 
under s. 203 of tbe Code, the order for dismissal 
not having been sst aside by a higher Court. 
Held, by a majority of a Pull Bench (Sufiroh- 
mania Ayyar and Davies, JJ., dissenfin<7N that 
it is competent for a Magistrate, who has once 
dismissed a complaint under s. 203 to re-bear 
the complaint, although his order of its dis¬ 
missal has not been set aside by a higher Court. 
Held, per Subralimania Ayyar, J., dissen'ienfe 
(Davies, J, concurrtnj) :—If it is justice that a 
person prosecuted on a former occasion upon 
evidence, which appeared sufficiently strong to 
warrant his being put on trial and being called 
upon for defence, should not be vexsd again in 
the matter when tbe trial terminates in his 
favour, it must n forfiort be so when the evi¬ 
dence, on which bis prosecution was initiated, 
was so weak as to justify tho trial being conclud¬ 
ed earlier and the accused discharged and saved 
from even tbe necessity of entering upon tbe 
vindication of bis innocenco. So, when a 
Magistrate, after examining tbe complainant 
and taking tbe eteps to satisfy himsoU as to the 
complaint being well founded or otherwise, dis¬ 
misses it under s. 203, tho complainant should 
not be permitted to renew his complaint so 
long as the order against him stands undis¬ 
turbed. In re CHINNA KaLIAPPA GOUNDAN 
AND SUBBIER, J M L.T. 31, F.B.=3 Cr. L.J. 
274 = 16 U.L.J. 79 = 29 U. 126. 

(2074)—S. 203 (=Crim. Pro. Code, 1892, 
s. 203)—Case forwarded by police to Magistrate 
subsequently to his dismissing if.—It is not only 
competent to a Magistrate but it is also 
incumbent upon him to take upon bis file a 
cogniaible case forwarded to him by the police, 
although he may have previously dismissed 
the same case under s. 203, on a complaint, 
CHHEDA V. aiUSAMUAT GADRA, S.C. 230, 
Oadh, 
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Criro. Pro. Code {Act Y of im)—continued. 

(2076)—S. 203 — Dismissal of complaint 
whether evidence of want of reasonable cn»se 
/or p) os«CHMon —The dismissal of a complaint 
unaet B. 203 of the Ctim. Pro. Code does not 
necessarily prove the want of reasonable and 
probable cause for the prosecution as against 
the complainant or prosecutor. F.aGHFUR 
JIIRZA V. MAHAR.ua BHAGOWTI PARSHAD, 
S.C. 294, OudK. 

(20761—S. 203 —Complaint—No finding as to 
♦fs falsity or unsiistoimbility—Dismissal under 
s. i03~Illegality—Discretion~Judicial consi¬ 
derations—Basis oforder-Bigh Court—Power 
to intirfire^Chorlcr 4ct, s. 16.--In the 
absence of any finding that the complaint was 
false or unsustainable on the evidence likely to 
be available, the passing of an order of dismissal 
under 9 . 203. Crim. Pro. Code, by a Magistrate 
ooDsiitutes an irregularity with which the 
Hich Court has the power to deal under a. 15 
ot the Charter Aot. (27 C. 126, 33 C* 1282, 
2?.). S. 203 authorizes the Magistrate to dismiss 
a complaint in case he finds no sufiicient 
grounds for proceeding. But the decision 
whether there is sufficient ground must be 
reached by the eiercise of discretion, based on 
judicial considerations. That the Magistrate 
considered the probable result of the proceeding 
undesirable, or the motives and conduct of the 
complainant discreditable, are not relevant 
ooDsideratioDS, GanGU REDDY v. C. 

RAPATHI MUDALI, 23 M.L J. 310= l4 Cr. L. 
J. 633 = 21 Ind. Gas. 681. (13 B. 590, R.) 

(2077)—S. 203— Examination of one of prose¬ 
cution witnesses and coJwrfaiiiaHf—Sfofewicnf 
of accused—Complaint dismissed —Dismissal 
illegal—Procedure—Examination of all prose, 
eulion uiifnesses necessary. — A Magistrate 
eiamined the complainantandonly one witness 
for prcsecution, took tbo siatemenl of the 
accused and, without (xsminiog tbe rest of the 
prosecution witnesses, diimissed the complaint 
making an order for the payment of compensa- 
lioD. Beld that tbe procedure of tbe trying 
Magistrate was illegal, and be could not, after 
having heard evidence for the prosecution, pars 
an order dismissing tbe complaint, though he 
could have made an order of discharge. Held 
further that the entire evidence for tbe prosecu¬ 
tion should have been received by the Magis¬ 
trate, unless for some very strong reasons he 
considered tbe evidence unnecessary. GOKUL 
Ghand V. Mahabir MiSSAR, 11 A.L J. 431 = 
14 Cr. L J. 412 = 20 Ind. Cas. 236. 

(2078)-S. 203, revision of order passed under 
—Notice to opposite party not necessary.—Held 
that revision of an order passed under s. 203, 
Otim. Pro. Code, can bo made without notice 
to vfae person oomplained against. GADA 
HUHAIN V. JANKI, 13 O.C. 289 = 8 lod. Cas. 
871 = 11 Cr. L J. 629. (IS G. 624, F.) 


(2079)-8. 203-See ACT IV OP 1899, s. 2 (c), 
17 M.L.J. 490 = 6 Of. L.J. 374. 

(2080)—a. 203 —Sm Commitment to Ses¬ 
sions COURT, 11 O.L.R. 66. 


Grim. Pro. Code (Act V of 1898 )—coiitijmed. 

(2031)—S. 203—See CRIMINAL MlS.APPRO- 
PRlATtON, Rat. Un. Or. C. 919. 

(20'^2)-S. 203—See P.aLSE CHARGE, 3 0. 
W.N. 758. 

( 2083 )—S. 20.3-See IIIOH COURT. JURIS¬ 
DICTION OF—REVISIONAr, POWERS OF HIGH 
Court. 12C.W.N. 078 = 7 Cr. L,J 499. 

(2084)—s. 203—See TRANSFER OP CRIMI¬ 
NAL CASES—MISCELLANEOUS C.ASES, lie. 

W.N. 316 = 5 Cr. L J. 112. 

(2085)—8. 203—See Nc3.'30, 33.61, 63. 1302, 
1334, 1237,1339,1343. 1365. 1644. 1665. 1666, 
1728, 1729, 1818. 1819, 1820, 1821. 2007, 2008, 
2010, 2011, 2018, 2038 to 2056, supra and 
Nos. 2303. 2614. ^701. 3937, 3938, 4575, infra. 

(2086)-S#. 203. 195. 437-See COMPLAINT 
_ Institution of Complaint-Prelimi¬ 
naries, 2 Weir 154 = 6 M.H.C. App. 15. 

(2087)—Ss. 203. 202, 201. 40-3, 436, 437. 438 
(D—See COMPLAINT— Dismissal of com¬ 
plaint. 3 N.W.P. 261. 

(2088) —Ss. 203. 204 and i37-rConviclion by 
Magistrate under s. 426, Penal Code—Power of 
District Judge la direct further enquiry on 
offence not charged and apainst persons not 
summoned to appear before iTapisIrafe.—On a 
complaint made to a Mugistrate, he convicted 
one ol the accused of mischief and sentenced 
him to fine. On application made to the 
Be®aioo 3 Judge, ho directed a further enquiry 
to be m.ide by the Jlagiairate into another 
oOence, tie. under B. 144 of the Penal Code in 
respect ol that accused, no charge of any such 
oSence having been made at any time against 
him. He also directed a further enquiry 
against the other accused who, apparently, were 
menlioned in the complaint, but who bad not 
been summoned to appear before the Magistrate. 
Eeld that tbo Sessiona Judge was without 
iutisJiclioa, not being within the powera 
prescribed by s. 437. inasmuch as the complaint 
was not dismissed under 9, 203, or a. 204, 
sub-v 3, and as none of the accused bad been 
disebarged. HAR KISHORB r»ABSv. JUGAL 
Chundbr Kahyarathna BHUTTACHABJBE, 
27 C. 6 S8. 

(2089)-8s. 203. 204 (3). 253. 437-Src DIS¬ 
CHARGE OF ACCUSED. 6 O.L.J. 705-6 Cr. 
L.J. 400. 

|2090;-Ss. 203. 253. 403, 437. 438. 439- 

Bevival 0 ^ prosecution—Complaint dismissed— 
Petition for revision to the Sessions Judge also 
dismissed—Fresh complain/ on the same facte 
not allowed.—Held that a Magistrate cannot 
entertain a fteeb complaint, when a previoua 
ono on the same facte has been dismiseed and 
the order of dismissal has been upheld by the 
Sessions Judge. In such a oaee, the complaii^ 
ant’s only remedy ia to apply to the High 
Conrt lot revising the lower Court’s o^era. 
MOHAMMAD YAQUB V. CROWN, 11 P.W.R.. 
1910, Cc. = 9 Ind. Cas. 991. (68 P.L.R. 1919, 
5 A. 36. 5 A. 3S7. 28 0. 397, D.) 
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Cfim. Pro Code (Act Y of 1898j— coniiraied. 

(20.Uj 439—See DISMIS¬ 

SAL f :• i OMrLAJXT, 20 P.W.R. 1908, Cr-==8 

Or. L J. 


203. 257, iSl—Order directing 
the of prosecution and of process 

rtcru^Lvi. —Wbero, on the acquittal of a 
ctj.^iccusDcJ, ih« other accused agaiost whom 
pro''c-=s of arrest had been issued, surrendered 
before the Deputy M^igistrate, and he passed 
au order (lutctmg that the accused should not 
he proceeded against and that the warrant and 
other processes issued against him be with¬ 
drawn, held, that the order was bad in law, as 
it was not one either under s, 203. of dismissal 
of a oomplaiut. or an order of discharge of the 
aocusod, and that the District Magistrate bad, 
therefore, no jurisdiction under s 437 to set 
aside the order aod direct the re-trial of the 

accused, P.xcHu Ghosh v. Khosdel 
Sarkaii, 12 C W N. 68 


(2099j-Ss. 203, 259, 437—Diswtssa/ of first 
complaint U7i<Ier s. 269—A^o grouytd for refusing 
toenteyiain s-cond complaint on sa^ne facts— 
Further rnrjuirfj—Discretion of Court—Terms 
Os to secuntif for costs—Power to impose. —A 
prior order of discharge does not bar the 
]urisdicli)D of the Magistrate to ontertain a 
second complaint on the same facts, and the 
mere fact that the first complaint had been dis¬ 
missed under s. 259, Crim. Pro. Code, is not a 
fluflicient ground for refusing to entertain the 
second complaint and dismisBing it under 
e. 203. Crim. Pro. Code. (28 C. 652, 29 M. 
310, 29 M- 12G, /?J. It is purely dieoreiionary 
With the Court to order further inquiry under 
fi, 437, Crim, Pro. Code, and the Court has power 
to impose terms on the petitioner regarding 
expenses and coals before making an order for 
such inquiry. BULCHAND TaHILRAM v. 

Chandoomal Ramrakhiaual, 8 S.L.R. 196 
= 18 Cr. L.J. 174*27 lad. Caa. 558. 


(2091)—Ss. 203 and 350 [•Crim- Pro. Code, 
1882, 55. 203 and 350)— Comrnencemenl cf trial 
a fresh.^'^A complainant’e examination was re¬ 
corded and the lilsgietrate, who took it, then 
Bent the case to the Police for enquiry. The 
Police as the result of their enquiry sent up the 
accueed for trial. The same M^igistrate recorded 
the evidence for the prosecution as well, 
apparently as that of somo witnesses whom be 
examined of bis own motion; be examined the 
accused^ framed a charge, took the defence of 
the accused and issued process for the attend¬ 
ance of witnesses for the defence* At this 
stage that Magistrate was succeeded by another, 
who elected under s. 350, Crim. Pro. Code, to 
recommence the trial, and, being under the 
impression that this brought the case down 
to the stage at which it was after the com¬ 
plainant's statement had been recorded and the 
preliminary enquiry made’* he dismissed tbo 
complaint under 9. 203, Crim. Pro. Code. Held 
that it was no longer a question of deciding 
^whether or not proceedings sbonld be taken as 
on a complaint; the question was of either 
taking up (he proceedings at the point to which 


Crim. Pro. Code (Act Y of 1896)-^^coKfiatrecf* 

they had been brought or recommencing the 
trial. If the Magistrate elected the latter 
course be was bound* under s. 350 of the Code* 
to ** resummon the witnesses and recommence 
the trial.*’ It was certainly not “ recommenc¬ 
ing triaT’ to summarily dismiss the compUint 
under s. 203. BALIRam v, Baldeo, 7 C.P.L, 

R. Cr. 36. 

(2095)—5^* 203 and ZGl—Complaint, dis- 
viisial of—Fresh complaint on the same facts, 
7vheK can be entertained. —A Magistrate, 
dismissing a complaint under s. 203, may 
entertain a fresh complaint upon the same 
facts. But, if the order of dismissal or discharge 
should amount to a judgment, within the 
meaning of 3C7, a fresh complaint oannot be 
entertained. Makhatambi v. HaSSAN ALI, 
1 N.LR. 18. 

(2096)— S$. 203, 435 and 437—Comp/oinf, 
revival of—Power of the Subordinate Magistrate 
to revive a complaint disfntssed by him after 
Di5fricf Magisttate has declined to order further 
inquiry. —There is nothing illegal in or ultra 
vires of a Deputy Magistrate reviving a com¬ 
plaint which be bad dismissed under s. 203* 
Crim. Pro. Code, after the District Magistrate 
has, on an application made to him, declined 
under s. 437, Crim. Pro. Code, to order further 
inquiry into the complaint. JTOTINDRA 
Nath Daw v. hem Chandra Daw, is c. w. 
N. 193*5 H.L T. 95*36 C. 4l5*9Cr.L J. 563 
*2 Ind Cas. 293. [R., 11 Ind. Cas. 132*10 
P.R. 1911, Cr. = 205 P.L.R. 1911.] 

(3097J—5s. 203. 435, 437, 528—Ord^r by 
Deputy Magistrate amounting to a dismissal of 
complaint — Fresh complaint disposed of by 
District Magistrate—Further enquiry oydered 

Sessions Judge—Jurisdiction to make such 
order.—Where the opposite party filed h com¬ 
plaint against tbo petitioner before the Deputy 
Magistrate of Singbbum, who called for a Police 
report, and, subsequently, on a consideration of 
that report passed the followiug order on the 
28th November 1911 ; ** Enter mistake of law, 

S. 406, l.P.C ” and tbe opposito party thereupon 
filed another complaint before tbo Deputy 
Commissioner, who ordered a judicial enquiry 
by tbe Deputy Klagistrate, and, after consider¬ 
ing his report, directed that the case should be 
entered as false as tbe outcome of a civil 
dispute ; and then tbe opposite party moved tbe 
Sessions Judge who ordered a further enquiry 
under s. 437. Crim. Pro. Code. Held —that, 
having regard to the provisions of s. 435, sub- 
6. (4i, Crim. Pro. Code, tbe Sessions Judge 
should not have ordered further enquiry into 
(be complaint. Tbe order of tbe Deputy 
Magistrate, dated tbe 2$th November 1911, 
must be regarded as an order dismissing tbe 
complaint. (6 C.W.N, 638, 8 O.W.N. 456, F.) 
That, the case having been disposed of by a 
competent authority, it could not therefore have 
been withdrawn by tbe Deputy Commissioner 
to bis own file under s. 528, Crim. Pro. Code* 
That, when tbe Deputy Commissioner proceeded 
to revive the Deputy Magistrate's order and 
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have a further enquiry made, it must be taken 
that be was acting under s. 435. Grim. Pro. | 
Code. SHAIK 81DD1K v. SHAIK ChAHUKI 
KhansaMA. 17 C.W N. 451 = 18 Ind.Caa- 683 
= 14 Cr. L J. 123 = 17 C L J. 698. 

(2095)—Ss. 203, 437 | = Pro. Code. ' 

1872, ss. 147, 2^8)—Order ot first cJass Wnjis- , 
trite dismissinj; complaint—Powers of Sessions | 
Judje.—'^'^het'o a Magistrate of the first class . 
passes an order dismissing a ocmplainl under 
8 . 147 of the Code of 1872, iho order is subject. 

under B 298 , to the orders of ibo Sessions Jodpe. 

In the matter oj CHOOLHAIK TELEK. 2 C L.R. 
315. (16 W.R. 44, 25 W.R. JO, Considei-rd ) 

(2099)—Ss. 203 and 437 ( = S3. 147. 2li8. Code 

of ] 872)—Dismiss-:/ of complaint—Pmeer of 
another Maijistrale 1) receive the smne cr.wt- 
p(„„i,,_\Vhen a compUiui has been d:>missed 
under s. 147, another Maeisirate of c.rapeient 
jurislictioii cannot, without an order under 
8 . 293. receive the same complaint, and, taking 
it on his file, disoose of it according f> law. 
HIGH COUIIT PilOCEFDlSGS, 28TH MARCH 
1878, No, 671. 2 Weir 247. (i’.. 2 Weir '247, 

Hole 3 

'(2100l-Ss. 203. 437 ( = Crim.Pro.Code. 1882, 
ss. 203 a>uf 437 ;—Dism-4Srtf of complot.U- 
Coinpriewy of su-Aecdinn Magistrate to receive 
a second complaint on the same facts.—H is not 
compi;t.nt to a Mugisiratc lo emctt iiii, o'her- 
wisb than under the directicn of Ibe Uisirict 
M^gi 0 t^alc. a second cornpl*iut on the same 
faoU upon which a complaint iinie to his 
predecessor was dismis-i^d under s. zO’. NUtA- 
SIMHA Hat\VARA. 2 Weir 247, SeeoUo. HIGH 
Court PitocEEoi.'Os uth November 
1878, No. 1863, 2 Weir 247. 

(2101)—Ss 203, 437 ( =^Crim.Prn.Code, AclK 
of 1882, ss. ‘203. iil) —Dismissal of cnmp/.itnf— 
Freth complaint.—k Magi.sirato who has dis¬ 
missed a complaint under e. '203 of the Cntn. 
Pro. Code, might at the instance of the c >m- 
pUinant biroself entertain a fresh complain' on 
the same facts, without any direction to that 
efieot from a "uperior authoriiy under s. 437. 
EMPREBB V. UMEDAN. A.WN. 1895- 88. (9 

A. 62. 9 A. 85. B.) [F.. 29 A. 7 = 3 A.L J. 
662 = A.W.N 1906. 246 = 4 Cr.L J- 59. 36 A. 53 
= 12A.L.J. l = 15Cr.LJ 1 = 22 Inrt. Cas. 145. 
12A.L.J. 106=15 Cr. LJ. 158 = 22 Ind. Oas. 
734, 11 Ind. Ca«. 132=10 P.R 1911 = 205 P L. 
R. 1911; B.. 22 A. 106 = A.W.N. 1899. 211. 22 
Ind. CaB. 731-18 O.W.N. 6G8 ; D.. A.W.N. 
1899. 201.] 


(2102) —Ss 203, iZl—Complaint summarily 
rejected — Further enquiry could be ordered 
witf^ut nciice (o accuieda—A Dotic6 to » person 
ttgaioat whom a complaint is made b quite 
unnecessar;. where it is sought to act aside 
the summary order in a proceedirg to which 
he wtts actually no party ANOAW RaM 
PlBBHAN, 10 AX.J. 831s39 A. 78^14 Cr. L. 
J. 8»t8 loda Cm. 146. 

{2108)—Sa. 203, 487 —Ordar for 
re’tridl^Noiic6to accused—Whether necessarye 
—A complaint was dismissed under a. 203 of the 


Grim. Pro. Code. 1898. The District Magistrate 
set aside the order of dismissul and ordered a 
re-trial without giving a notice to the accused. 
Held that uo notice was ncressary. DURGA 

pershao V. Emperor. 9 lod Cas, 277 = 12 
Cr L.J. 46, (A.W.N. 1907. 2SH. 4 A.L.J. 790, 

6 Cr. L.J. 396, 9 A, 52. 6 A.L.J. 74 = A.W.N. 
1908. 45 = 7 Cr. LJ. 157, 29 C. 457 = 6 CWN. 
638. R ) 

(2104)-Ss. 203, 137 —See COMiT.MNT- 
DIS:iriSSAL OF COMI'L.iINTS. l). O c. 'iQl. 

(21051—Ss. 203. 437 — See COMl'E.AINT— 
Withdrawal -axd revival^ of com¬ 
plaints, 24 C. 286=1 C.W.N. 130. 

I2106I-S3. 203. 437-Sec FURTHER EN¬ 
QUIRY, Rat. Un. Cr. C. 89. 

(2107)—Ss. 203, 531 —Examination of com- 
vlainanl, net oOliqalory. when he filed a sworn 
statement—Hdd. a Presidency Magistrate is 
not bound to examine the cnmplainant before 
dismissing his complaint unrkt s 203, Crim. 
Pro. Code, A verification on oaih of a com¬ 
plaint before a Magistrate is a snffieieut 
plianco with the proviMous of s 'i03. (Crl. Rev. 
Case 398 of 1903. 9 A. 666./•’.) Even as.suming 
that the law required the Jl igistrato to examine 
the cojDplHiuant, ibc omi.-sion to do when 
ji has not prejudiced the complainant, amounts 
onlv to an irregnlaritv covered by s. 537. Crim 
Pro Code. V. VkLU NATT.'.N v. EMPEROR, 
1911 , 2 M W.N- 356=10 M L,T. 573=12 Cr. 

L.J.’ 550 . 

(21051—Ss. -203. 637 — See COMPLAINT- 
INSTITUTION OF COMPL'INT — PRELIMINA- 
BIKS, 9 A. 666 = A-W N. It'b,, 141. 

(•2l09)-S3. 203. 637—s.e COMPLAINT— 
WITHDRAWAL AND REVIVAL OF COM¬ 
PLAINTS. 23 C. 9S3= 1 C.W N. 57. 

__g 204, paras 1 and 2 ( = 1882, s. 204; 

1872. 88. 147.148 119 ; 1861, es. 179. 248. 
257. 260), paia 3. new. 

(2110) —S. iOi ~ Discretion of Magistrate .— 
Magistrates should exncise a reasonable discre¬ 
tion under the above section, as to wbeiher a 
warrant or a suromoos should l^8ue, m the 
ca>e of complaints entertained by them, and 
should not subject aveused persons to the 
iodignity of an urrecl. unless there is real need 
for it. CRIMINAL REVISION ‘>ASL. No 203 
OF 1893, U B.R. 1892—1896, Yol. I. 31, 

(2111)—S- 2C4 ( = Criwi- Pro. Code. Act V of 
1898, s. 201)—Sessions (.ase — Duty of Magistrate 
—Discharge.— '^ioexe, in a Se.inoas case, in the 
inquiry before ibe Magistnlp, the evideoce 
disclose.a a prime /aciecauB against the accused, 
ftod such ovidenoo stands uorebutied. the 
Magistrate cannot dis'.-hargo the accused merely 
because the evidence appears to be immprob- 
able. In doing so. Ibe Magistrate is really 
trying the cate io^toad ol merely considering 
whether there are aiiffici<-ni grounds for a 
lDitiD6nt« ChIRANJI LaL v. RAM LAL« A.W» 
N. 1904. 8. (A.W N. 1899, 61. 136, 11 B. 372, 
‘ B.) (IMac.. 26 A. 664 = 1 A.L.J. 292 = A.W. 
N. 1904. 125.] 
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(2U2)—S. -201—See ACT III OF 1867, ss. 3, 
i, 5. 11. L.B.R. 1872—189-2, 486. 

(.’118)—8. 204—See Nos, 373, G02. 1667. 
]7-2;i. 17-29, 1730, 1936, 2008, 2011. 2057, 2058, 
2037. 208S, 20H9, supra. 

(2114) —Ss. 201 and 205— Object of s. 205— 
Substitulinq sumjnunses jor warrants— ExeniTpt- 
ing accused from personal apoearance —Parda- 
Qaabin ladies. — Where some three female 
accused applied to the Magistrate foe substitut¬ 
ing summouscs for warrants and for dispensing 
with their personal appearance on the allegation 
that they wore pardanasliin ladies, and the 
Magistrate dismissed the application, finding 
they were not panianas^iins, held, that it was 
not a sufficient reason for bis refusal to allow 
them the benefit of s. 205, Crim. Pro. Code. 
That section is one which should be freely 
utilized in such a country as Sind, where so 
much prejudiceoxiats against the appearance of 
females in public, and where the procedure law 
is so frequently abused in order to gratify 
private malice. Crown v. Mahomed wd. 
KADU. 3 S.L.R. 167, Cr. [F.. 7 S.L.R. 161, 
6 B.L. R. 206. 7 S.L.R. 40.] 

(-2115)—Ss. 204. 205— Power to substilule 
su)«7)io>is for waTra7it. —The power of substitut¬ 
ing summons for w.arrant is not limited to the 
case of pardanashir, women. The power 
should be freely utilised in the province of Bind, 
and especially in the case of female accused. 
Where more is done than ought to be done, the 
act is valid for the part that ought to be done 
and is void as to the excess. This principle is 
recognised io the Crim. Pro. Code. So where 
a Magistrate wrongly issues a warrant in the 
first instance instead of a summons, be can. 
ou discovering bis mistake, make an order 
directing the major process of warrant to take 
efieot as the miuor process of summons, and 
may exouse the personal attendance of the 
accused under s. 206 of the Code. CROWN v. 
Mussamat Zalikhan. 7 S L.R. 40=31 Ind. 
Cas. 476 = 14 Cr.L.J. 604. (3 S.L.R. 167, R.) 

(2116)—8. 204 (1. 2)—See COMPLAINT—DIS¬ 
MISSAL OF Complaint, 4 o.L.R. 634, 7 M.H. 
C. App. 16. 

( 3117 )_Ss, 204 (1 and 2), 205—See PARDA- 
NASHIN WOM.\N, 21 0. 888. 

-S. 20S ( = 1882, a 205; 1872, s. ISl ; 1861, 

88 . 182, 261.J 

(2U8) —S. 205—Summons case-Non-attend- 
ance on service of summons-~Appearance by 
pleader—Penal Code, s. 174.—In a summons 
case, an appearance was made on behalf of the 
accused, on the day fixed for trial, by bis 
mukhtear who asked the Magistrate to dispense 
with the personal attendance of the accused. 
The Magistrate, however, refused to allow the 
application andhe.regardiugbis uon-attendanoe 
as a contempt of Court, called upon him to 
show cause why he should not be prosecuted 
under a. 174, Penal Code, for non-attendance 
on service of summons. Held, that the accused 
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did make an appearance, though not a personal 
appearance, but that be did not personally 
attend should not, under the cirourosCancea of 
the case, have been regarded as an ofience under 
3. 174, and the fact that the accused proceeded 
to Calcutta, instead of attending the Magis¬ 
trate’s Court, to apply to the High Court against 
the proceedings of the Magistrate, would not 
make him liable to punishment under s. 174. 
DuRGA Das Rakhit v. Umesh Chandra 
Sen. 27 C. 985 = 5 C.W N. 131. 

(2119)—S. 205 (=Crim. Pro. Code. 1872), 
s. 151—Senfence passed in absence of accused. 
—Where the accused, who was arrested on a 
charge under s 417. I.P.C., was left on bail, 
and bis personal attendance during the trial 
was neither dispensed with, nor could be dis¬ 
pensed with, held, that taking evidence, and 
passing a sentence in bis abseDce, though in 
the presence of bis agent was not warranted 
by law. The Chief Court declined to set aside 
bis conviction and sentenoeon revision, until 
be had submitted himself before the Magis¬ 
trate’s Court, JiwANBEo V. Empress, 18 P. 
R. 1880. Cr. 

(21201—5. 205—R'’o?nen charged with abeU 
ment of bigamy—’Vague complaint—No allega¬ 
tion of specific acts—BxejnpCion from personal 
attendance—Right to be allowed.—Viheto three 
women were charged with having abetted a 
bigamous marriage, and the complaint against 
them was couched in the vaguest language, and 
it was not alleged that they committed any 
specific acts, and where the prosecution witness¬ 
es would have no difficulty in describing them 
in spice o'their absence from Court. Beld, that 
the Magistrate should have exempted them, at 
any rate until a prima facie case is made out 
against them, from personal attendance under 
3. 205. Crim. Pro. Code. CROWN v. MUSSAM- 
MAT Baceal, 7 S.L.R, 161 = 15 Cr. L.J. 539 
= 24 Ind. Caa. 947. (3 B.L.R, 167, F.) 

(2121)—8 205—Sec PaRDaNASHIN WOMAN, 
6 A. 53 = A.W.N. 1883, 207. 

(2122)—S, 205—See Nos. 39. 376, 1637. 2114, 
2115, 2117, supra. 

(2123)—Ss. 205, 255, 342 mid 366 (2)— 
Accused exempted from pcrso7ial attendance — 
Cotnpeteticy of pleader to ansioer questions by 
Court or io refuse to plead to charge — Exemp¬ 
tion till judgjtunt or even afUr it—Discretion 
Under s. 205— Liberal exercise in Sind. —Where 
an order under s. 205, Otim. Pro. Code, has 
been made, the provisions of s. 342 are com¬ 
plied with when the pleader for the defence la 
examined on behalf of his client. S. 205 allows 
the accused to appear by pleaded, and sneb 
appearance involves the performance of all acts 
which devolve upon the accused in the course of 
the trial, such as answering the examination by 
the Court under 8.312, or pleading or refusing 
to plead to the charge under a. 255. The 
terms of s. 366 (2) support this view, for it 
contemplates the absence of accused up to the 
stage of judgment or even after that stage when 
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the judgment is one of acquittal or one award- 
ing a sentence of fine. The discretion under 
8. 205 is one that ought to be liberally exercised 
in this Province, u»8.. Sind. CROWN v. JaMaL 
Khatun and KhaTIJAM, 6 S.L.R. 206 = 14 
Cr L.J. 272 = 19 Ind, Cb8. 544. 13 S.L.R. 167, 

R.) 

(2124) —Ss. 205. 435 and 439—Ciwii and 
CriininrtZ proceedings toQelher—Stay of criminai 
vroceedings—Further enguiriy — Notice—Penal 
Code, ss. 417 and 420.—Where oivil ptoceedinge 
were started along with criminal proceedings 
under ss. 117 and 420. I-P.C. Eeld. that 
criminal proceedings should be stayed nil the 
oivil ones are finally terminated, field, also, 
that an order of further inquiry into a com¬ 
plaint dismissed under 8. 203, Grim. Pro. 
Code, without notice to the accused, though 
not absolutely illegal, is so unfair and prejudi¬ 
cial to the accused that it should not ordinarily 
be maintained. PARAS RAM v. TBE CROWN, 
44 P.W.R, 1911. Cr. = l2 Cr.L J. 619 = 12 Ind. 
Gas. 991. (4C.W.N. lOO. F.) 

(2125)—Ss. 205. 438 and 439—Purdah woman 
^Ber personal attendance when to be enforced 
— Doubtful complaint.— A Criminal Court 
should abstain from compeliing a purdah woman 
to attend in person, unless and until the case 
against her has reached the stage at which her 
personal attendance is clearly and legally 
required in the interests of justice. It is a part 
of she Court’s duty to see that tbs maebiuoty 
of a criminal trial is not utilised as a means of 
gratifying petty spite. MUSSAMM.AT HAHRO 
V. CROWN. 3 P.W.R 1809, Cr. = 9 Cr L J. 158 
= 1 Ind. Gas. 101. 

(2126)—89. 205 and 496—See RECOGNI¬ 
ZANCE TO APPEAR, 6 B.H.C. Cr. 64. 
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loith powers under s. 206— Discharge of prrson 
charged with offena under s. 392, Penal Code* 

_The powers conferred under s. 206 convey 

authority to carry into cfloct any of the pro¬ 
visions of Ch. XVIII of the Code. The pro¬ 
cedure to be adopted uuder Ch. XVIII is not 
confined to cases exclu>^ivoly triable by a Court 
of Bession.s, but is also applicable to cases which, 
m the opinion of the Magistrate concerned, 
ought to bo tried by such Court. Where a 
Magistrate of tbe secoud class invested with the 
powers described in s. 206, Crira. Pro. Code, 
enquired into tbe case of an offence described 
in 3 . 392. I.P-C., triable by aCnurt of Sessions, 
a Presidency Magistrate and a first das'! ^lagis- 
Irate, with tbe idea of committing the case, 
after enquiry, to the Sessions and eventually 
discharged the accused, held, that his enquiry 
iuto that oase should be taken to mean, that, in 
bis opinion, the case was one that ought to be 
tried ' by a Court of Session and that, his order 
of discharge was, therefore, legal. Ea:\ISUNDAR 
V. NIROTAM, 8 A. 477 = A-W-N. 1884, 205. 

(2129)—S. 20 Q—^[agistrate — Committal of 
fose—Connection with another case, no ground 
for coJiiMiiffflh—A Magistrate of the first class 
drew up, in a case of theft, a charge against bho 
accused, but instead of pursuing the trial 
himself, committed the accused for trial to tbe 
Court of Session, on the ground that the case 
was connected with another case in which he 
folb bound bylaw toooramit; Held, setting 
aside the order of commitment, that the con¬ 
nection between the two cases was not of such a 
character a.4 to embarrass or prejudice the 
accused if the course prescribed by tbe Grim. 
Pro. Code, bad been follov/cd. EJIPEBOR v. 
ASHA BHATHI. 13 Bom. L.R 998 = 2 Bora. Cr. 
r. -163 = 14 Cr L.J. 637 = 21 Ind. Cas. 897. 


(21271—Ss. 205, 526 —Penal Code, s. 326— 
PurdaoasbiD ladjft dispensing with person^it 
attendance in Court—Transfer. petition- 
^re, who wero purdanashiyi wereploc^ 

on their trial on a charge andec Se 326, 

The Magistrate refused to dispense with the 
pecaonal attendanoe of the pe'.itionota in Court. 
The High Court in revision made an order 
allowing the petitioners to appeir by pleader 
before tbe Magistrate, as also in the Court of 
Session in case of commiHal t.> that Court, 
subject to the petitioners’ having to appear 
before tbe Court to hear the sentence in case of 
ooDviclion, Tbe High Court, oo a cousideration 
of tbe oircurastanees, transferred the case under 
0 . 626. Orim. Pro. Code. RaJ Ba.irsHWARI 
Debi V. King-Euperor, 17 C.W.N. 1248— 
23 Ind. Cat. 489 = 16 Cr. L J.28. 

-8 . 206 ( = 1882, t. 203; 1872, 8. 143 t 1861. 

88. 37, 38). 

See COMMITMENT TO SESSIONS COURT. 

See Magistrate, Jurisdiction of. 

See Sessions Judoe, Jurisdiction of. 

(2128)—S. 208 ( = Cn»i. Pro. Code, 18B2, 
8. 206)—Scope —TDien provisions of Ch. XVIII 
applicable—Second class ilagislrate invesfed 


_8. 207 ( = 1882. 8. 207; 1872,5. 189). 

Sec Commitment to Sessions Court. 

(2130)—8. 207-Sec No. 149, supra. 

(2131)-S3. 207. 213. 2t5-See COMMIT- 
MENT TO Sessions Court, a.W.N. 1686, 

256. 

(2132)—Ss. 207 andilb—Convnilment lo the 
Courlot Session—Discretion of the Magistrate-— 
Commitment lo be quashed—A point of law. A 
commitment once made by a Magistrate could 
be quashed by the High Court only on a point 
of law. A Magistrate has discretion to commit 
an accused to the Sesfi^ns when he i9 of opi¬ 
nion that he cannot bo punished adequately by 
him (the Magistrate). Where therefore a 
Magistrafe in the exercise of such discretion 
commits an accused to tbe Ses^ioos. the High 
Court cannot interfere. KISG-EmperOB v. 
BALDEO, 11 A.L.J. 439 = 19 Ind Cat. 960 = 14 
Cr. L.J. 304. 

(21331 -Ss. 207, 215, 233-See PRELI- 

MINARY ENQUIRY, 7 Bom. L.R. 457 = 2 Ct. L. 
J.432. 

(2134)—Ss. 207. 25 i—Magistrate compeUnt 
to try and adequately ounish an offence — Com- 
milmenl to Sessions—WJieOter proper-Reasons 


113 
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for coyn7ni(iol—Criviinal Circular {Sindi, r.25, 
CU a be cue which a Jlagistrate 

is bod) coi»5pcteiil to iiy and can adequately 
puiji^h, he has no di-cretioD to commit it to 
ibc Court of Sessions. C. 429, 3 Cr. L. J. 
91, li.) S, 254i Crim. Pro. Cede, in mauda* 
tory terms impeses od the Magistrale the 
duty rjf trying any warrant case which be ts 
competent to try and which in bis opinion can 
be adequately punished by him. He is given 
a discretion to commit t-* a Court of Session.-^ 
only such of those cases vvbich be iscempotent 
tol ryas, in bis opinion, ought to be tried by 
such Court because the offence cannot be ade* 
quutoly punished by him {vice ss. 207 and 254, 
Cnm Pro. Code}. He must comply with the 
provisions of r. 26, Ch. VI of Criminaf Court 
Circulars and stale why Ibo cn^e was not 
disposed of by himselr DiwanichanD v. 
Crown, 8 S-L.R. 23 = 15 Cr. L.J. 664 = 25 Ind. 
Cas. 992. 

(3130)—Ss. 207, 254, 347—irc?ds ''ought to 
be tried in Court of Session in ss. 207 and 347 
etpiaincd.—The words “ ought to bo tried 
(by the Court of Bessicnl in ss. 207 and 347 of 
the Crim. Pro, Crde must be read with s. 254 
of the Code ; and a case which ought to be 
tried by a Court of Session is one which the 
Magistrate is not competent to try, or in which, 
in bis opinion, adequate punK'^bment cannot be 
inflicted by him. Kino EMPEROR v. PEMA 
RancROD, 4 Bom. L. R. 85. [R., 5 Bur, L.T, 
239 = 13 Cr. L.J. 877= 17 Ind. Cas. 818 = 6 L. 
B. R- 129.] 

(2136)—Ss. 207, 254. 423 {D\—Penal Code. 
s. Jurisdiction of M igislrate. —A refer¬ 

ence to ss. 207 and 254 of the Crim. Pro- Code 
shows that it is not only cases which are ez* 
olusively triable by a (Dourt of Sessions that 
ought to be ccmmitied fer trial by the Sessions 
Court, but also cases in which the Magistrate 
cannot give adequate punishment. An offence, 
under s. 326 of the Penal Code, of cutting off a 
woman's nose with a knife, should be commit¬ 
ted for trial by the Sessions Court. QUEEN- 
Empress v, abdul, Rat. Un. Cr. C. 577 = 16 
B, 580. 

-S. 208, parae. 1. 3 i ( = 1882, a. 208; 1872, 

se. 190, 357. 362 ; 1861. es. 186, 198, 207). 

See Commitment to Sessions Court. 

(2137J—S. iOS^Casc triable by Court of 
Sessions — Duty of Magistrate. —h Magistrate 
inquiring into a rasetrmble by the Court of 
Sessions is not empowered to frame a charge or 
make out an order for commitment until after 
be has taken all such evidence as ihe nocused 
produces before him for bearing. QUEEN* 
Empress v. ahmIadi, so A. 264= A. W. N. 
1898, 52. [Diss., 36 C. 48 = 12 O.W.N. 1014 = 8 
Cr.L.J. 221 = 1 Ind. Ca?. 469; F., 26 A. 177 = A. 
W.N. 1903, 215; R., 86 M. 321 = 13 Cr.L.J. 778 
= 23ML.J. 368=18 M.L.J. 116=1912 M,W. 
N. 1243 = 17 Ind. Cas, 410, 13 Or. L.J, 877 = 
5 Bur. L.T, 239=17 Ind. Cas. 813 = 6 L B.R, 
129.] 
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(2138)—S. 203 — Duty of Magistrate to 
examine all witnesses produced by accused in a 
case triable by Sessions, before orderxng cow- 
miital.—Where a person charged with an offence 
under s. 330, I.P.C,, applied to the JIagistrate 
inquiring into the case to issue process to 
compel the attendance r>f a number of witnesses 
on his behalf for esamio'^iion in hisCourt, held 
that the Alagistrate was bound to take all such 
pvidenc© as the accused wa? prepared toprcduce 
before him, and that an order of commiiment 
without doing so was not valid. EMPEROR v. 
Muhammad hadi. 26 A. 177 = A.W.N. 1903, 
215. (20 A. 264, F.) [Diss , 3G C. 48= 1*2 C, 
W.N. 1014 = 8 Cr.L.J. 221. 1 Ird. Cas. 469; 
R., 36 M. .321 = 13 Cr.L.J. 778 = 17 Ind. Cas. 
410 = 23 M.L.J. 368 = 13 M L.T. 116=19)2 M. 
W.N. 1243. 5 Bur. L.T. 239* 13 Cr.L.J. 877 = 
17 Ind. Cas. 8)3 = 6 L.B.R. 129.] 

(2139)—5. 20S^Enquiry preliminayy to co?h* 
—Evidmcc which Magistrate is bound 
to take — Eff^ecf of application for summoning 
witnesses and filing doivments on date 07i ivhich 
commitment is made. —In an enquiry prelimi¬ 
nary 10 commitment to the Court of SeFsions, 
after the examination and cross-ezAminaiion of 
the witnesses for tbe prosecution, the ^lagis* 
trate ffzed a date for passing neoessary orders 
CO going through tbe record. On ibis date an 
application was filed od behalf of the accused 
for a reasonable time for filing some documents 
and summoning some wibDe9sos. This applica¬ 
tion was rejeoted. On tbe same day, tbe accused 
were committed to the Sessions. Held, that 
there was do contravention of e. 20^. Tbe first 
paragraph of tbe sectiOD only requires that ibe 
Magisirate should have all tbe evidence pro¬ 
duced before him EMPEROR v SAUATH, 19 
C. W.N. 335 = 16 Cr.L.J. 415 = 28 Ind. Cas 799 
= 42 C. 608. (20 A, 264, Appr : 26 A. 177, Expl) 

(2140)—5. 208, sub-s. (2j— Rtght to reserve 
cross-examitfatton cf prcsecutxcn witnesses — 
Refusal to grant leave to reserve —Rei;isiou— 
Discretion of Magistrate.^^li is impossiole to 
construe 8. 208(2), Crim. Pro.Code, hs confer¬ 
ring upon the accused the right, he thinks 
fit, to ask for an order and to have order 
made that the cross-examination of the witnesses 
for the prosecution m^y bo reserved until after 
all tbe prosecution witnesses have been examin- 
cd-in-obioi, iNo revision iies against an order 
refusing to grant leave to the accused to reserve 
the cross-examination of tbe witnesses lor tbe 
presocution. Quaere—Whether the* llagietrate 
has any discretion in tbe matter at all. In re 
MOBAMED Kasim. 14 U.L.T. 532=22 Ind. 
Gas. 173 = 15 Cr L.J. 29. 

(2H0-a)—S. 208—See No. 2615, 3U8, 4740, 
infra. 

(2141)—Ss. 209, 209, 2)0, 435, 439-Case 
triable exclusively by a Couxtof Sessions—Duty 
of commxtiing Maghtrati—Order of discharge 
passed by a Presidency Magisiraie-Bigh Court's 
powers in revutori. —Per Benson and Bakewell. 
JJ. iSundata Aiyar, confral.—In a ease 

triable exclusively by the High Court, the duty 
of a Magistrate is to determine whether the 
accused should be put upon bis trial, and to 
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ootQiDit if he is satisfied that there are otodiblo 
witnesses to (aots which, if believed by a jury, 
would justify the conviotion of the accused of 
the oflence complained of. If he proceeds lo 
weigh the evidence, to accept soroo statements 
and reject others, to deal with probabilities 
or to draw iofereoces as to knowledge or intcii* 
tioDj ho is in reality dealtog with the question 
oi the guilt or ionoceuce of the accused, 
and is Ufiurping the functions of the trial 
Court. The Magistrate has undoubtedly to 
exercise his discretion in the matter ; and 
though it H not possible to fix positively tue 
limits within which the Magistrate should 
exercise his discretion, the rule may be expressed 
negatively by saying that he must not in any 
way encroach upon the functions of a jury. (11 

B. 372, 27 B. 61, 9 Bom. L.R. 225, 9 C.W.N. 
829, R.) t^er Sund'tra Aiyar, J» (confrn).—A 
Magistrate need not make an order of committal 
when, in bis judgment, the evidence adduced 
lor the prosecution is clearly insufficient to 
justify the conviction of the accused, or the pro¬ 
secution evidence is clearly untrustworthy. (7 

C. W.N. 77, R-) Ho should no doubt realise 
that it is not his duty to form a final conelu 
Sion, on the evidence for the prosecution, 
whether the conviction of the accu<ed. if com¬ 
mitted, is reasonably certain ; but it is his duty, 
lo bo satisfied whether there nre fait grounds 
for concluding th;it ibe accused is guilty, so Ur 
as appears from the evidence pat before the 
Court. U is only tbsn that sufficient grounds 
can be said to exist lor committing the accused 
for trial. Per Bemon. J.— Ho doubt the High 
Court does ordinarily, when acting in rovission, 
take the facts BS found by the Magistrate, but 
there ie nothing in the Code of Criminal Pro* 
cedure to limit the Court's power o( interleronce 
to cases where the Magistrate has ignored or 
contravened an express provision of law, (27 C. 
126, 15 C. 608, 26 0. 746, 28 C. 652. 36 C. 994, 
83 0. 1282, 12 C.W.N. 678, 33 C. 68, 13 C.L. 
R. 276, 29 C.793«5 C.W.N. 749, 4 CAV.N. 
613, 6 C.L.J. 705, 27 M. 223. 91 M. oil, H M. 
L.J, 329, 21 M.L J. 484, Cons.) Per Simdara 
Aiyar, J—The High Court has power, under 
es. 435 and 439. Grim. Pro. Code, to set a^ide 
the order of discharge under s. 209 of the Code, 
and to pass such appropriate order as neems fit, 
oitbor directing tho commitment of the accused 
for trial to the Sessions or directing further 
enquiry into the case. As a rule, the High 
Court di es not interfere with the orders of 
Criminal Courts in revision, except on the 
ground of an error of law oz aserious irregularity 
in procedure, which is likely to have affected the 
conclusion of the lower Court; but this is only 
a rule of practice based on the undesirability 
of interference by this Court merely on the 
ground of misappreoiation of evidence ; so far 
as the provisions oi the statute are coDcerned, 
the High Court bae plenary powers of inter¬ 
ference, and it would not heeitste to exercise 
them, wherever the ends of justice require it, 
whether the error of the inferior Court be on a 
question of law or not. NATIONAL BANK OF 
INDIA, Ltd. v.O.V.Eothakdaramachetti, 
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14 M L.T. 200 = 21 Ind Caa. 129 = 14 Cr L.J. 
529 = 1913 M W.N. 728. \F., 15 Cr.L.J- 373 

= 23 hid. CiVS. 711-j 

(•2142) -S.^. ^03. 210. 212. 2]3. 347—CoJfrf’s 
diitu lo issite sinniii'ni. to nccused's v'i'wsses 
4 fcu'i(’d's de/av m rts/d.//?/»u‘ i^iue of process — 
C.IS 0 S of cnimnitmenl. thu procoed- 
ings before ibe ^LiRi-^lrKte is only a.n iiiQuiry 
preliminary to tbo trial, and white the hw, in 
order to avoid unnecessary commiimenis, ia 
circful lo require the Magisf rate to i x iraiue any 
witness prod-iced before him by the i-egsi-d, 
and provides for the J[-ifiisitalealso>unimonmg 
and examining witnesses for the defont c boforo a 
charge is drawn up, and even gives the Magis¬ 
trate a discretion (s. • 21-21 to exsmioc wiUK-s»os 
for the defence after the charge is drawn up and 
to then cancel the charge and disenarge the 
accused (s. 213), it docs not compel a Magis¬ 
trate to summon and oramiue witnesses lor the 
defence after a charge has been drawn up or 
even before the charge had been drawn up. if the 
M-,”islrato, for reasons to be recorded, deems it 
unneces>ary to do so. This distinction between 
the duiv of the Magi.stratc in recard Lo evidence 
ly.O'luctd brlote him by the accused anrl evidence 
nol produced before him, but which tlieaccuscd 
desires him lo obtain by the issue of process, 
h.»s to bo borne in mind. An acciusd cannot 
del ly aiking the Magistrate lo summon wit nesses 
until Ibe last minute, and tbo Magistrate is not 
bound lo issue summons merely because the 
accu-ed applies for the same. if. lo his opinion, 
there are not suflicient grounds for doing so. 
'i'hc discretion in 6 . 347 lo ‘ stop further pro¬ 
ceedings ’ does not justify a Mapistr.itc in dis¬ 
regarding the directions in ?s. 203 to 210 , but 
only requires him to stop procei ding with the 
case os a Inal, and instead to commit the case 
to the Sessions for trial by that Pourt,. Sks- 
fiiONS JurjGiv, Comy.aToat: v. Ka>:g,\va. 23 
M L J. 368 = 1912 M. W.N. 1243 = 17 Ind. Cas. 
410=13 Cr.L.J 778 = 13 M L T. 116=36 M. 
321. (•20A.2G4, 2G A. 177, li.) 

(2l43f—Ss- 203. 212. 2l5~-Comniilvient— 
Cass committed to Sessions before examiaaticn 
of defence iLitnesses—CommilinenI gi-.ashtd.^A. 
charge under s. 302 of the Indian Ponal Coda 
was under inquirv by a Magistrate of the First 
Class. Tbo evidence for the prosecution bad 
been recorded, and certain witnesses for the 
defence had been summoned, the Magistrate 
also, at tbo request of the accused, had consent¬ 
ed to make a local inspection, when the S'lasions 
Judge directed the Magi.strate to commit the 
case 10 Sessions, and be did so, without ex'vmin- 
ing any of the vritnesses for the defence and 
without making the intended loc..! inspection, 
£ie 2 <i that the eommiimont sbould be quashed. 

Emperor v. Mathura. A. W.N. 1906, 308 = * 
Cr.L J. 451 (4S2) = 4 A L.J. 44. 


(2144)— Ss. 203 and 215—Commifmrnf on. 
evidenu taken in the absence ol accused.—An 
order of enmmitment to Sessions based on evi¬ 
dence recorded, while the accused was not 
arrested on the ebaree at all, is not valid. In 
re OHINNAPP.AN, 2 Weir 259=2 Weir 283. 
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\2\ 10) - S.'. ‘iOS fln« 2i5—Power of Sessions 
;•> remand 0 case commuted to the Ses- 
The Code of Criminal Procedure no- 
where aiuborisiea the return ofa case committed 
I') ibc Sessions to the Magistrate. Where the 
accused reserved the cresa-examioation of the 
prosecution witnesses to the Court of Sessions, 
held, that tho Sessions Judge had no power to 
remand tho case to the Magistrate for the cross- 
examination of the witnesses. In re SARaDHI 

Naiko, 2 Weir 260. 

(2146)—Ss. 208. 252 ( = C»-t)H. Pro. Code, 
1872. s. 362)-Scope of the section—Issue of 
summons for witnesses by prosecution — Discre¬ 
tion of Mne/istrate to dispense with examination 
of toiOtesses surnjrjonrti.— S. 362 applies to the 
course that muy be taken before, not after, 
the issue of summonses- A Magistrate, there¬ 
fore, has no discretion to dispense, after the 
issue of summonses by the prosecution, with 
the examination of the prosecution witnesses. 
Where the witnesses summoned are in default, 
the proper course for the Magistrate is to pro¬ 
ceed to enforce their attendance in the manner 
provided in s. 335 of the Code. QUF-EN v. 
PARASURAMA NAIKAB. 4 M- 329. [D.. 12 

Ct. L J. 105 (106) =9 Ind. Cas. C06 = 9 M L.T. 
302. 1911 1 M.W.N- 149 = 9 Ind. Cas. 940 = 
12 Cc. L.J. 163.] 

(2147)—Ss, 208, 252, 344 (=ss. 190 and 194 
of the Code of 1H12)—Remand of accused to jail, 
without examining wilnesses.-^S. 194 must be 
read asa proviso to the provisions ols. 190. It 
qualifies s. 190 to this extent, that the com¬ 
mencement of the enquiry or the further en¬ 
quiry, if it is commenced, may be deferred if, 
from the absence of a witness ot from any 
reasonable cause, it becomes necessary or advis¬ 
able to defer it, and in that case the Magis¬ 
trate, in place of immediately examining the 
complainant and witnesses as required by 
s. 190, may remand the accused person. 
MANIKAM MUDaLI V. QUEEN, 6 M. 63 = 

2 Weir 409 = 2 Weir 677=2 Weir 656. 

(21481—C/i. XVIIT, XXI. ss. 203, 256. 439— 
Procedure in cases triable by Court of Session — 
BflyisioJt— Practice — Precedents.—Ordinarily 
the High Court is most unwilling to interfore 
with Interlocutory orders in revision, but it 
will do so where it is abundantly clear that the 
Court below has not adopted the procedure 
prescribed by law but has lollowed a procedure 
of its own. The practice of a Magistrate, in 
inquiries into cases triable by a Court of Ses¬ 
sion. not to allow any cress-examinatioo before 
he frames a obarge-sbeet, or till such time that 
the examination-in-chief of all witnesses for 
prcsecution is over, is contrary to law and must 
be avoided. A Magistrate has no power to 
curtail the cross-examination o! witnesses 
except as provided in the Code of Criminal Pro¬ 
cedure or the Evidence Act, The wording of 
8. 203 of the Code of Criminal Procedure makes 
it clear that the intention of the Code was that, 
as each witness was examined, he should be 
then and there cross-examined and re-examined 
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and allowed to go home. The Code has con¬ 
sideration for witnesses and their convenience, 
but this consideration is not always shared by 
Magistrates. The procedure prescribed by 
ch. XVIIl of the Crim. Pro. Code, compared 
with that prescribed by ch. XXI. A Magistrate 
in the Province of Agra should follow the preced¬ 
ent of the Allahabad High Court. DUROA 
DaTT V. KlNG-ElilPEROR, 10 A,L.J. 144 = 13 
Cr L.J. 443 = 15 Ind. Cae. 75. 


(2149)—Ss. 208 and ^Commitment to the 
Court of Sessions under s. 347 not controlled by 
s. 208 —Bigh Courl'scriminal appellate juris¬ 
diction—Power to quash commitment to the 
High Court Sessions.—Q. 347, Crim. Pro. Code, 
IS not to be read as subject to the provisions of 
9. 208, Crim. Pro. Code, and it is not impera¬ 
tive on the Magistrate after the proeecution has 
closed its case and the Magistrate has decided 
to commit the accused for trial to the Court of 
Sessionftin exercise of bis powers under s. 347, 
Crim. Pro. Code, to allow the accused to cross- 
examine the witnesses for the prosecution or to 
call witnesses in hie defence. Quare '—Whether 
the High Court in the exercise of its ordinary 
criminal appellate jurisdiction, haa power to 
quash a commitment made to it for trial under 
the ordinary original criminal jurisdiction. 

Phanindba Nath Mitra v. Emperor. 36 
C. 48 = 12 C.W.N. 1014=8 Cr. L-J. 221-1 Ind. 
Cae. 469. (Rat. Un. Cr. C. 976, F .\20 A. 264, 
20 A. 177, Dies.: 21 0. 642, D.) [R., 36 M 321 
= 23 M.L.J. 368 = 13 M.L.T. 116 = 1912 M.W. 
N. 1243 = 17 Ind Cae. 410 = 13Cr. L.J. 778. 
13Cr. L.J. 877-17 Ind. Cas. 813 = 6 L.B.R. 
1QQ ac Tj.T. 239.1 


_S.209 ( = 1882. 8. 209 ; 1872, e. 195 ; 1861, 

8. 223; Presidency Mdgistrate’s Act, 
1877, e. 87). 

See COMMITMENT TO SESSIONS COURT. 

See Magistrate. Jurisdiction op- 
commitment to sessions court. 

(2150)—S. 209—Sessions case— Duly ^ of 
Magistrate.—Simp\j because a case is a Sessions 
case, it is not necessary that a Magistrate 
should, where the evidence (ot the prosecution 
discloses an ofience, commit the accused for 
trial- He may examine the accused and his 
witnesses and decide whether there are sufficient 
grounds for commitment. EMPRESSv. DUKES, 
A.W.N. 1899. 135. [R.. A.W.N. 1904, 125 = 1 
A.L.J. 292; D., A.W.N. 1904, 5.] 

(2151)—5- 209 ( = Crt»i. Pro. Code, 1882, 
s. 209)—Jnferprcfflfion of section. — Beldibai, 
in interpreting s. 209, Crim. Pro. Code, 1M2, 
the ruling reported in 5 A. J61 should M 
followed. Queen-Empress v. Vaja Baiji. 
Rat. Un. Cr. C. 746=Cr. Rg. 13 of 1895. 

(2152)—S. 209—Dufy of Magistrate to <** 
amine the accused before committal fo IM 
Sessions.—It is a duty of a Magistrate, WfoW 
committing an accused person 
examine him for the purpose of enabling n 
to explain any circumstances appearing m 
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evidence against him. The cflect of s. 209, 
Grim. Pro. Code, is that it ie not left to the 
dieoretion of the Magistrate, who intends to 
commit, to examine the acoused. He is bound 
to examine him. and, if he makes an order of 
commitment without examining him. the order 
is irregular. QoeeN-EMPRBSS v. PanDARA 
TEWAK. 23 M. 636=2 Weir 253. 

(2153)—S. 209—Cfiarges againsi aptrsonoi 
offence exclusively triable by Sessions and afso 
of a minor offence-Procedure to be adopted by 
Maoistrate in case the former offence not being 
proncd.—The primary object of e. 209 is to 
make provisions for the procedure m cases triable 
by Court of Sessions or High Court. If, in tno 
opinion of the Magistrate, there is no evidence 
to wartant a charge of an oBenoe exclusively 
triable by a Court of Sessions, he may dis¬ 
charge ” the accused in respect of the alleged 
ofience and, having done so. may proceed as 
regards the minor ofience or offences, under 
oh. XXI or other appropriate chapter. In 
fact, a Magistrate cannot proceed to act under 
the latter part of sub-s. (1) of s. 209 until 
be has “ discharged ” the accused under the 
former part of the sub-section. KRISHNA 
BEDDI V. SUBBAUMA, 24 M. 136 = 2 Weir 544. 

(2154)—S. 209—Order o/ discharge by ilagis- 
trau, in a case triable exclusively by Court o 
Sessions, when vaUd-Order of discharge by 
Presidency MagislraU—Power of High Court.— 
An order of discharge by a Magistrate, under 
8. 209. in a case triable exclusively by a Oouct 
of Sessions or High Court, would be a valid 
order, although the Magistrate uses m the order 
words used in s. 253, instead of those in s. 209. 
if the Magistrate has considered the evidence in 
the case and is of opinion that no prtma facie 
cae6 baB been made out. Where a fiodtog of a 
PteBidency Magistrate is od6 ot the High 
Court hae no power to ioterlero in the exercise 
of itB powers under the Code or the High Courts 
Act. It would be otherwise, if the Magistrate 
has ignored ot contravened an express provision 
of the Code or some other provision of the law. 
But the mere fact, that the High Court might 
be disposed to take the view that the Magis¬ 
trate diBcredited the prosecution evidence for 
iDSoffioient reasons, is no ground lor interfer¬ 
ence. CH1NNA8WAUI NAIDU V. VBEBIAH 
NAIDU, 2 Weir 285*2 Weir 951«2 Weir 56*. 

133 = 7 Cr. LJ. 267*18 M.LJs 
767*3 M.L T. 230.] 

(2155)—S. 209 — Commitment--Suficient 
ground /or.—The words in s. 209 of the Crim. 
pro. Code “sufficient ground lor committing 
mean, not sufficient ground for convicting, but 
refer to a case in which the evidence is sufficient 
to put the acoused on bis trial and such a case 
arises when credible witnesses make statements 
which, if believed, would eustaiu conviction- It 
is not necessary that the Magistrate should 
satisfy himeell fully of the guilt of the acoused 
before making a commitment. It is bis duty 
to commit when the evidence for the prosecu¬ 
tion is Boffioient to make out a prima fade case 


against the acoused and ho oieroises a wrong 
discretion if ho takes upon himself todiHobargo 
ao accused in the face of evidence which might 
justify a conviction. The Magistrate is entitled 
to consider the credibility of the ovideuco and 
need not neoessatily commit because there is 
evidence which, if believed, would result in 
conviction, be can neglect that evidence if it is 
in his opinion iocrediblo. KING-KMI’EROR 
through BUAI IvHAN v. MALI. 148 P.L.R. 
1903. (11 B. 372. 27 B. 81. 7’.) 

(2156)_ S. 209—Accused, ichclher can he com¬ 

mitted on evidence to be given in iulure—Magis¬ 
trate, when bound to discharge commit¬ 
ment of an accused to the Sessions must depend 
on evidence actually befoco the Court and not 
on evidence that may be given in future. A 
Magistrate is bound to discharge an accu.sed 
under 6. 209, Grim. Pro. Code, if he believes 
that he has committed no offence. SRBB- 
MANTA CH.^TTER.IEE V. SURBNDRA NATH 
BISAVAS, 16Cr. L-J. 5 = 26 Ind, Cae. 309. 

(2157)—S. 209 — Committing Magistrate — 
Committing a case to the Court cf Session- 
Magistrate's discretion to discharge the accused. 
—Where a Magistrate finds that there ate no 
sufficient grounds for committing the accused 
person for trial—either because there is no evi¬ 
dence whatever or because the evidence appears 
to him to be totally unworthy of credit—it is 
his duty under s. 209 of the Crim. Pro. Oodo, 
1898, to discharge the accused, since the 
grounds relied on for a commitment would, m 
bis opinion, be insufficient. Where, however, 
the Magistrate entertains any real doubt as to 
the weight or quality of the evidence, the task 
of resolving that doubt and assessing tbo evi- 
dence should be left to the Court of Session. 
Inre BAi Parvati. 12 Bom. L.R. 923 = 8 Ind. 
Caa. 631. B. 392, 9 Bern. L.R. 225. 6 A. 
161, R.) 

(2158)_S. 209—Poroer of trying Mag\strate 
to discharge— Scope of his enguiry in a charge 
triable by the Court of Session — la the case of 
offences which are triable solely by a Court of 
Session, the Magistrate cannot be considered to 
have the power to proceed to the trial of the 
accused in these enquiries, and the chief busi¬ 
ness of the Magistrate is to see whether the 
prosecution has adduced such evidence as is not 
on tbefaceof it absolutely incredible on every 
ingredient of the offence that is charged. 
Where, in a charge under ss. 463 and 464 of the 
Penal Code, the fact of the alteration of the 
promissory note was proved but no evidence 
was adduced to pt ove that either of the accused 
altered the document in question, held that 
the trying Magistrate has power to discharge 
the accused. NARASAPPAYA v. NARASAYYA 
ShaNBHOGB, 1915 M.W.N. 233—16 Cr. L.J. 
307 = 28 Ind. Cas. 643. 

(2159)—S. 209 — See DISCHARGE OP 
Accused, 12 Bom. L.R. 923 = 8 Ind. Cas. 631. 

(2160)—S. 209—See MAGISTRATE—JURIS¬ 
DICTION OP-COMMITMENT TO SESSIONS 
COURT, 10 P.R. 1909. Cr.. 11 Cr. L.J. 18=4 
Ind. Oas. 612=3 P.W.R. 1909, Ct. 
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b-S JOa— See Nos. 210, 809arid2Ul, 
' , : f. tr il N<'. ‘iQ‘62^ infra, 

• —Ss- 2C9, 210 (—Crim, Pro Code^ 

.s>>. 2'lG}^Procedure of Magistrates 

n<, to conDii'imrnt .—S. 226 provides that if a 
Migi'tratf 6nds th-it the evidence before him 
\s -lifficiont for ihe conviction of the accused 
pfr>cD of an f lienee triable by a Court of 
Se'?ion. be must send the accused person for 
trial before Jhc Court of Session. S. 225 
enacis that when a ^Iag^^trHte finds that there 
are not >ufticieuf- grounds fer ermmitting or 
for remanding him he shall d*:«charge him. 
Such a di^cbarec docs not amount to an ao* 
quittai and the accused would be liable to 
further proceedings if necessary. If the evi- 
denco given before a Magistrate upon a pcelimi- 
nary enquiry relating lo an oBeocc exclusively 
triable by a Court of Session satisfies bimtbat 
tbc act or omisiioii charged against the 
accused is brought witbin one of tbegfoeral 
exceptions of ibo Penal Code, the Magistrate 
woiiM be wrong in eonimirting the accused for 
trill. Criminal Circular No. i op 1867, 
7 W R. Cr Cir. 1. 

(2153)—Ss. 209. 210 —See DISCHARGE OF 
ACCUSED. 5 A. 161. 

(2154,-8?. 2C9 and 210—See PRKLIMIKARY 
KN(.>UIRY. U P.R. lU08,Cr.«80 P.W.R. 1908. 
Cr.«8 Cr. L J. 263. 

(2165)—Ss. 209, 210 — See REVISION 

— General Principles, 5 A. 161, 

(2166)—Ss. 209, 210, 436—See COMMIT¬ 
MENT TO Sessions Court, 7 C.W.N. 77. 

(2167)—S3. 209, 210, 438 (1), 436—See 

Revival op Criminal Proceedings, 4 
C. 16. 

(2167 a)—S$. 239* 210, 212. 439, 52G— 
irate — Fotoer to discharge — Discretion— 
Eviuenct of prcsecution disbelieved or defence 
evidence belttvcd .—When a Magistrate has 
beard the evidence of the prosecution with 
entire dislelief, when he censiders himself in a 
position to show that the prosecution witnesses 
are totally unworthy of credit, and a fortiori 
when, after examining certain witnesses named 
on behalf of the accused, be has come to the 
ooDcIusioD that evidence given by them is 
reliable and disproves that given by the pro¬ 
secution. be is well within hie discretion id 
discharging the accused. DHARAM SINGH v. 
JoTi Prasad. 13 A L J. 497 = 16 Cp. L J. 
429 = 28 lod. Cae. 1005. (26 A. 564, 9 C.W.N. 
829, 85 B. 163, i?.) 

{2169)—89. 209, 210, 470,471 ( = Crim. Pro. 
Code, 1861, ss. 225. 226, 393 and 394)—See 
INSANITY, 8 W.R, Cr. Cit. 3. 

(2163)—Ss. 209, 213, 215 and 436—See COM¬ 
MITMENT TO SESSIONS COURT, 7 C.W.N. 

827. 

(2170)—Ss. 209 and 216—See DISCHARGE 
OF ACCUSED, 2 Weir 258 = 7 M.H.C. App. 40. 
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(2171)—S5 209, 253 ( = Cnm. Pro, Code. 
1682, is. 209. 253)— Right of Magistrate lo 
refrain from procetding with enquiry, —The 
second paragraph of s. 209 aod para. 2 of 
s. 253 of tbe Code relieve a Magistrate from the 
necessity of going on with an enquiry or trial 
when be is reasonably convinced, on what baa 
already been deposed to. that a criminal charge 
cannot be sustained. Tbe most common case 
of this kind is when tbe account given of a 
transaction by a prosecutor himself is such as 
to deprive it of a criminal character. In such 
a cas»o. it would generally be a mere waste of 
lime to go on taking collateral evidence which 
could bavo no eQect in sustaining a charge 
virtually contradicted by the person most 
interested in ostablibhing it. Dhanjibhoy 
V. Pyarji, Rat. Ua. Cr. C. 201. [P.. 95 B. 

163=12 Bom. L.R. 923=11 Cr. L.J. 692«8 
Ind. Chs. 631] 

(2172)—Ss. 209, 253, 435. 439 f = Crir?;. Pro. 
Code% 1882, ss, 209, 253, 435, 439)—Grounds 
for setting aside an order cf discharge^Court 
hating jurisdiction (o set aside erdtr of dis- 
charge. —Tbe series of ss. 435 to 439 must 
be road trgotber. Of those s. 435 is the prin- 
cipAl section dealing with the grounds upon 
which revisiooal jurisdiction may ordinarily be 
exercised. According to tbo section, every 
finding, sentence or order is liable to review, 
not only on the ground of irregularity, but also 
on tbe ground of incorrectness ; that is to say, 
on tbe ground that it is wrong on tbe merits. 
An order of discharge, under s. 209 or 9. 253 is 
no exception to tbe general rule. Tbe order 
of discharge may also be set aside, under subse¬ 
quent sections, on other grounds, such as 
oiscoverv of fresh evidence. Tbe High Court, 
the Court of Sessions, and the District Magis¬ 
trals, all have power, as Courts of revision, to 
deal with an order of diaebarge on tbe merits 
as well on other grounds. The High Court baa 
power, under a. 439, to deal as a Court of 
revision with any finding, sentence or order 
which come under its notice. Hari Dass 
Sanyalv. SaritulLA, 13C. 608, F.B. [P., 
21 C. 931, 28C. 652 = 6 C.W.N. 457. F.B.; R., 
40 C. 477 = 17 C.L.J. 245 = 17 C.W.N. 647 = 19 
Ind. Gas. 197 = 14 Cr.L J. 197, 8 Cr.L.J. 61 = 
12 C.W.N- 822 = 8 O.LJ. 73, 10 Cr.L.J. 299 = 
8 Ind. Cas. 488 = 32 M. 214=6 M.L.T. 366,14 
Cr.L.J. 230«9N.L.R. 42 = 19 Ind. Caa. 326, 
14 Or. L.J. 529 = 14 M.L.T. 200 = 21 Ind. Cas. 
129 = 1913 M.W-N. 728.] 

{2173)—Ss. 209 and 304—Stie CONFESSION 
—Confessions to Magistrates—admissi¬ 
bility—record OF Confessions, 2 C.W.N. 
702. 

(2174)—Ss. 209 and 436 — Discharge by 
Magistrate of an accused person charged with 
offence triable exclusively by Courf of Sesssorts 
—Acquittal of a charge of offence triable by 
Magistrate himself^ Order by Sessions Judge 
for further inquiry or committal, legality of,^ 
A Magistrate framed a charge of theft against 
three persons. The proseoution also asked 
that a charge might be framed under s, 477* 
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Penal Code, but this the Magistrate decUord 
to do, there being no direct evidence that the 
acc'i9''d bad destroyed or secreted the promissory 
note about which the charges were tramed. In 
the end, alter bearing evidence for the defence, 
the Magistrate acquitted the accused under 
8. 258 of the Cida of Criminal Procedure. The 
Sessions Court ordered a further inquiry and j 
direeted that the accused should be oummitted 
to the Sessions Court under 3. 477. Penal Code. 1 
HeM. that the order of the Magistrate was in 
substance an order discharging the accu-ed in 
respect of an alleged ofieiice under s. 477. Penal 
Code, and the Sessions Judge was therefore ■ 
acting within his jurisdiction in having made | 
an order (or further inquiry under s. 486. Crim. I 
Pro. Code. KRIRHSA Ru'dDI v. 8UUB.4MM4. 
2i M. 136^2 Weir 544. 

(2175)—Ss. 209, 436. 437—Case exchinvebi ‘ 
frtabfe 5i/ Court of Sessions — DiKharoe by , 
MagistmU—Commiimeni by District Magistrate \ 
—Revision—High Court, yoioer o/.—It cannot ; 
be said that a Magistrate has no power whatever 
to pass un order of discharge in a case “ exolu- 
sivelv tr'ablo hv a Court of Session.” Where the 
ootiro pcoseoutioo evidence is quite unworthy of 
credit and bristles with improbabilities and 
where it is clear that the case is foredoomed to 
failure at the Sessions, it is the duty of the 
subordioaieMagistrate fo discharge the accused. 
(21 Ind. Gas. 129=14 M.L.T 200=14 Cr. L.J. 
529 = 1913 M W.N. 728. S Ind. Cis. 031 = 12 
Bom. L.R. 9-23«35B 103 = 11 Cc. L.J. 692. 
F.) Where an cfder of di'cbargo passed by a 
Magistrate under s. 209. Crim. Pro. Code, is 
revised by the District Magisfrato and a coni* 
mitinent to the Sessions Court is directed, the 
High Court, acting under s 437 of the Coda 
of Otimioal Procedure, can interfere and can 
even go into questions of fact to sec if the order 
of the District Magistrate was correct and 
proper. Inre DAMAPPA P\rj-M. 15 Cc. L J- 
373 = 23 Ind. Caa. 741. (SOM. 221 = 16 M LJ. 
529 = 5 Cc. L.J. 100, F.) 

(2176)-Ss. 909. 436, 437—SfC SESSIONS 
Judge, Jurisdiction of, Rat. Un. Cr. c. 
837 = Cr. Rg. 2 of 1896. 

-8. 210 f = 1832. B. 210; 1872, aa. 195, 196. 

198, 109 ; 1861, aa. 226, 227, 233). 

See COilMITMBNT TO SESSIONS COURT. 

See Magistrate, Jurisdiction of—Com¬ 
mitment TO SESSIONS court. 

(2177)—S. 210—Magisfrafe—Commifment to 
Court 0 / Sessions—Practice as to comniilinent .— 
The High Court deprecated the practice fol¬ 
lowed by acme Magistrates of adding charges 
apparently for the purpose of enabling them to 
oommit those cases to the Court of Session 
without any reasonable ground for the addition. 
Emperor v. Mahambd khan, li Boro. L.R. 
18=6 U.L.T. 225=9 Or. L.J. 163=1 Ind. Gas. 
104. [R.. 1 Bom. Or.C. 17 = 13 Bom.L.R. 201.] 

(91781—8. 210—See ACT III OP 1877. e. 83, 
15 W.R. Cr. 68 = 6 B.L R. F.B.692. 


Grim. Pro Code (Act Y of 1898 }—confiMwed. 

(2179)—S. 210-See Nos. 2141, 2142, 2IG2, 
2163, 2161, 2165, 2167 and 2168, supra. 

-S- 211 ( = 1882. 8. 211, 1872, a. 200. paraa. 

1 and 3 ; 1861. sa. 227,228). 

See Commitment TO Sessions Court. 

(•2180)—5. 211— 'iccuse'l to gwe a list 
o/ de/fitce iiiitr.esses. — A Migistratc is, under 
8.211(1) of the Code. Iiiund to require the 
accused to give a liiit of wituo-i'Cs be dosices to 
fiall. It is uol enough to put him the qiie.'iion, 
” Havo you any evidence?” since the iineslion 
is ambiguous and might suggest to the accused 
only an enquiry a.s to whether he had wiinessea 
ready in Court. EMPEROR v. KONUI RaGIIU, 
7 Boro. L.R. 723 = 2 Cr.L.J. 601. 

(-2igi)_s. 211—Sec WITNESS—Miscella¬ 
neous C.ASES, 19 A. 502 = A-W.N. 1897, 134, 

(2182)—Ss. 211 and 216—See WITNESS- 
SUMMONS TO WITNESSES, 4 M.H.C. 81. 

-S. 212 ( = 1882. B. 212; 1872, a. 200, 

para. 2). 

See COMMITMENT TO SESSIONS COURT. 

(2183)—S. 212 { = Crwu. Pro. Code, 1882, 
s. 212)— Reserving oj defence. —Whore ao ac- 
cu-ed person against whom a charge is framed 
under s. 210 reserves bis deferioe. the committing 
Magistrate is not precluded from exercising his 
discretion under s. 212, and from summoning 
and examining the witnesses named for the 
defence. The law does not requite that he 
should record bis reasons before exorcising such 
powers. He is given a discretion which ho may 
be trusted to u?o properly, and it will be for 
the person impugning his order to satisfy the 
High Court that a judicial discretion has not 
been used, before that Gonrl can interfere. 
In the vialter of the petition of RUDKA SINGH, 
18 A. 380=A W.M. 1896,114. 

(2184)—S 212—Sec Nos. 2142, 2143 and 
2167 0 , supra. 

(2185)—Ss. 212. 237 (2), 437-CaWTniffinj 
Magistrate, jmvers of—Discharge—Further 
enguiry — Mediealevidence — Expert—Opinion of. 
—A Magistrate, holding enquiry into a case 
triable exclusively by a Court of Sessions, ia 
entitled, at any rate to some extent, to weigh 
the evidence produced before him, and to pro¬ 
nounce as to its credibility and to discharge 
the accused if he is of opinion that there is no 
credible evidence to establish a prima facie 
case against bim. The accused was discharged 
by the District Magistrate. He could only be 
found guilty, if the medical evidence of the 
Assistant Surgeon examined by the Magistrate 
were held incredible. On revision in the Chief 
Court, DO'.ice was issued to the accused to show 
cause why further enquiry should not be ordered 
in the case. This was done by the Judge after 
discussing the case with the Civil Surgeon of 
Lahore, but no record was made of the opinion 
given by the Civil Burgeon. At the hearing the 
accused tendered written opinions of a large 
number of the leading medical men practising in 
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Crim. Pro, Code (Ret Y of mS)—continued. 

tbe Punjab ^upportirg the Assistant Surgeon's 
opiiiL.t'.. Held, that the opinions were not 
nor was anything which the Civil 
Suru'pon may have stated. As there were no 
rc.ison? Id suppose that the Assistant Surgeon 
w,i< corrupted and the injuries described by him 
w. re not correct, the rule was discharged. MiR 
AisDUi/fj \H V. Crown, 2i5 P.L.R. 19i0==8 lod. 
Cas 1044, (10 P.R. 1909 = 24 P.L.R- 1909. Fr, 
27 B, 94. 14 P.R. 1908 = 107 P.L.R. 1903, R ) 

(2186)—Ss 212, 341—Magistrate, pojverof. io 
commit to sessions after suvimaning and examin¬ 
ing dejence witnesses .—The discretion given to 
a Magistrate to commit a case to the Sessions, 
under s- 347 o( the Code oi Criminal Procedure, 
is neither restricted nor taken away merely 
because ho issues summons to the defence wit¬ 
nesses under s- 212 of the Code and examines 
them hi re THE SESSIONS JUDGE. MADURA, 
13 Cr L.J. 704 = 26 Ind. Cas. 152. (J lod. 
Ca.«. 409=12 C.W-N, 1014 = 8 Cr.L.J, 221=36 
D. 48. J’.. 20 A. 2G4 = A.W.N. 1898. 52, 26 A. 
177 = 1 Ct. L.J. 357, Diss.) 


-3. 213 ( = 1882, 8. 213; 1872, es. 198, 200, 
para 2 ; 1861, ss. 229. 233). 


See Commitment to sj tssioss Court. 

(2187)—S. 213 —Commitment—Discharge of 
accused without further evidence — Duty of 
Magislrale.—S. 2l3 gives a committing Magis- 
trato power to cancel a charge when he haa 
heard witnesses for the defence. A Magistrate 
who has framed a charge against an accused 
with a view to commitment cannot discharge 
him without taking further evidence. Where 
credible witnesses make statements which, if 
believed, would sustain a conviction, the Magis¬ 
trate ought to commit, KinG-EmpEROB v. 
NGA PO SAW. 2 L.B.R. 140. (11 B. 372. R.) 


(2188)—S. 213 —Joint charge against several 
persons—Commitlalof oneoj them to Sessions.— 
Where several persona are jointly charged with 
the same oSence, and it is considered necessary 
to commit one of them to Sessioris, the most 
convenient course is that all the prisoners 
should be so committed. Where a Magistrate 
adopts adiSerent course, it cannot, however, bo 
hold that he haa acted in contravention of any 
provision of law. In re KATHU CHBNCHU- 
GADU, 2 Weic 258. 

(2189)—S. 213—Majislrnfe—Comint^inj a 

gase_Reasons for committal —Rei/isfrafioa Act, 

1908 s. 83 (^j.—A Magistrate duly empowered 
to try a case under s. 83 (2), Rsgistratiou Act. 
committed the case to the Court of Session 
vrithout giving any reasons : Beld, that as the 
case was triable either by the Magistrate him¬ 
self or by the Court of Session, the Magistrate 
was bound to record not merely reasons for not 
discharging the accused, but also reasons for 
sending him to the Court of Sessions ; and 
that the failure to do so amounted to an illega¬ 
lity. EMPEROR v. NANJI SAMAL, 15 Bocn. 
L.R. 999=2 Bom. Cr. C. 166. 


(2l89-a)—S. 213, sub s. 2—Penal Code, ss.408 
and ill-A-Inquiry into cases triable by the 


Crim. Pro. Code (Act Y of 1898)—confintied. 

Court of Session — Cross-examination of ^osecu- 
tion witnesses after charge—Order of discharge 
and acquittal thereafter, if proper —" Witnesses 
for the defence,” meaning of- —Where, in an 
enquiry under Ch.XVIll of the Code of Criminal 
Procedure, the Magistrate, after having drawn 
up a charge against the accused with a view to 
hie commitment to the Court of Session, allowed 
him to cross-examine the witnesses for the 
prosecution, and as result cancelled the charge. 
Beld —It. was open to the Magistrate to take this 
course. The words “ witnesses lor the defence ” 
in s. 213, 8ub-s. 2 of the Code of Criminal Proce¬ 
dure, are wide enough to cover evidence extracted 
by cross-examination from the witnesses for the 
prosecution. JOGENDRA N.^TH MUKHERJI v, 
MOTi Lad Chakerbutty. 16 C.W.N. 1153 = 
39 C. 85 = 17 Ind. Cas. 406 = 13 Cp. L.J. 774. 
(5 C.W.N. 110. 112, R,) 

(2190)—S. 213—Sec Nos. 1543, 2131, 2142 
and 2169, supra and 3482, infra. 

(2191)—Ss. 213 to 215, 477, 478, 49S-Sce 
ACT IV OF 1871, BS 24. 25, 26, 29, 31 C. 1*7 
C.W.N. 889. 

-S. 214 ( = 1882, B. 214; 1872, e. 197, without 

Explanation). 

See COMMITMENT TO SESSIONS COURT. 

(2192)—8. 214—See MAGISTRATE. JURIS¬ 
DICTION OF — Commitment to sessions 
COURT. Rat. Un. Cr. 0.110. 

(2193)-S. 214—See No. 2191, supra. 

(2194)—Ss. 214, 477, 487 ( = C».m. Pro. Code, 
1872, ss 197, 472. i73)—False evideyiee given 
before Sessions Court—Committal to same Coitrt 
— Compelencj/.—The prohibition contained in 
9 . 473 extenos also to the ofience of giving false 
evidence, and consequently, a Sessions Judge 
cannot try any person for such an oSence 
committed before himself. Where a Magistrate 
committed a person for trial before the Sessions 
Court for the oSeuce of giving false evidence 
before the same Court, and there was no Assist¬ 
ant Sessions Judge or Joint Sessions Judge, 
held that, although the commitment cannot 
be quashed, as there was no irregularity in it. 
Sessions Judge should be directed to transfer 
the case for trial by another Court of Sessions. 
Beld, further, that in such cases, the Magis¬ 
trate should try the case himself, and that, if 
the senteocs which the Magistrate was compe¬ 
tent to pass was not sufficient the Sessions 
Judge should refer the case to the High Court 
for enhancement of sentence. REG v. G.4JI 
horn RANU. 1 B. 811. [R.. 14 A. 364 = 1892 A. 
W.N. 32, L.B.R. 1873—1892. 256; D., 10 B. 
274.] 

-S. 215 (=1882, B. 215). 

See COMMITMENT TO SESSIONS COURT. 

(2195)-S. 215—CommifmenI talicn could be 
guashed.-Uudet s. 215, a commitment once 
made by a competent Magistrate can be quashed 
by the High Court only, and that only on a 
point of law. King-EMPEBOR v. PANDUBANG, 

3 Bom. L.R. 703. 
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Grim, Pro. Code (&ot V of 1898) — continued. 

(2196)—S« 218 —Commi/meni to Court of 
Stfssions of d summons case— 

Qua$/ied.—Where a Magistrate, fiodiog that 
there was a pri7«a facie case against an accused 
person, under ss. 352 and 447 of the Indian 
Penal Code, oomtnitted the accused to the 
Court of Sessions, it was held that the commit- 
moot was wrong on a point of law, first, because 
there is uo warrant for the commitment of such 
oases and, secondly, because tho maximum 
punishment under each offence was one which 
the Magistrate could inflict. KlNG-EMPHROK 
V, Dharam Singh, A.W.N, 1908. 28®3 A.L. 
J, 14*3 Cr. LJ. 94-1 M.L.T, 61. [h\,G\. 

L.J. 989 = 11 Ct. L J. 54»4 Ind. Cas. 812.] 

( 2197 )—S. 215—Pou’cr of Sessions Judge, on 
commitments to try d case not triable exclusxvchj 
by a Court of Session, or to set it aside and refer 
it back to the Magistrate for trial—Powers of 
Eigh Conrt.—Though the ofleuce of theft in a 
building is nob triable exclusively by a Court of 
Session, there is noibing to prevent such a Court 
from tryiug a pereon accused of such an offence 
and duly committed to it for trial. Such com¬ 
mittal can be set aside only by the High Court 
unders. 215 of the Code. The Sessions Judge 
has no power to set it aside and direct the 
Magistrate to try tho ci^e himself. In re 
BUEEMA, 16 M L J. 925 = 5 Cr, L J. 99. 

(2198)—S. 2l!>—Reference to the High Court 
to set aside a commitment^ when to be mode.— 
After the accused has bci-o put ou his trial in 
the Scssiona Court, has pleaded not guilty and 
has been tried with the aid of assessors, the 
High Court would not quash the commitment 
on a reference by the Seasiocd Judge. The 
Judge should proceed according to law and 
dispose of the case under Cb. XXIII (E *, or the 
Public Prosecutor may, with the consent of the 
Court, withdraw from the prosecution under 
S. 494. SESSIONS JUDGE OF TRICHINOPOLY 
V. Arokia PaDAYACHI, 2 Weir 262. 

(2199)—S. 215—Order of commitment—Sigh 
Cowrf*3 power to set it aside.—Where the order 
of commitment rested upon a misapprehension, 
and there was no evidence upon which the order 
could be supported^ held^ that tbc High Court 
had jurisdiction under s. 215 to set aside the 
order. In re JAGATHAMUAL, 2 Weir 262. 

(2200)—S. 215—Quasfeinf 7 comynitjnenl.—A 
commitment to a Court of Sessions cannot be 
quashed, alter the accused has been put on his 
trial and bas pleaded to the charge. CROWN v. 
HAJIic;d. ALAMKHAN. 9 Cr. L.J. 250 = 1 S.L. 
R. 6. Cr. 

(2201)—5. 216—J/o evidence to 7 Usfi/vcowmif- 
rfunt—Accused entitled to acquUtal—Sigh Court 
will not quash suck commiCmenl. —When there 
ie no evidence to justify a commitment, it is not 
open lo the High Coart to quash it, (6 A* 98, 
Not F.\ 10 Ind. Cas. 802 = 12 Cr. L.J. 256 = 13 
Bom. L*R. 201, i^.) The accused is entitled to 
be acquitted even if the case is one for further 
inquiry* In re, SESSIONS JUDGE OF COIM* 
BATORE. 27 M.L J 598 = 25 lod. Cat. 993 = 18 
Cr. L J. 66S. (2 G.L.J. 46 = 2 Gr, L.J. 383, R.) 

113 


Grim. Pro. Code (Act V of 1898)—oonftnued. 

(2202)-8. 215—S(?s Nos. 106, 1813, 1822, 
1823, 1821, 1948,21:31, 2132, 2133, 2143, 2144, 
2145, 2169, 2170, 2191, supra. 

(2203)—Ss. 215 and 221—Expunging charge 
and substitutivg another. —Whore an accused 
person is committed to stand bis trial on a 
specific charge before the Sessions Court, the 
Sessions Judge has no power bo expunge a charge 
before calling upon the accused to plead to it, 
as it is practically quashing a commitment iu 
direct contraveutiou of s. 215, Grim. Pro. Code. 
Empress V. Baliram, lO C.P L.R. Cr. 13. 
(8 B. 200, 9 A. 525. 12 A. 551, 7 C.L R. 113, R.) 

(2204)—Ss. 215, 235, 230—See COMMITMENT 
TO Sessions Court, Rat. Un. Cr. Cas, 9i5, 
A.W.N. 1885, 53, 1 L.B.R. S3. 

(2205)—Ss. 215, 316,347, 3iO—Commilvient 
once made can be quashed only on point of law — 
S. 347 to be read subj(cl to $, 208.—Whore a 
Magistrate thicks from tho first that a oa^e 
ought to be tried by a Court of Session, the 
procedure laid down in Chapter XVIII of the 
Code of Criminal Procedure is prima facie 
obligatory on him, and be must, under s. 208, 
take all such evidence as may be produced for 
the prosecution or on behalf of accused and 
give the scoured an opportunity to oroBs eiamine 
the prosecuiiOQ of witnesses. S. 347 bas no 
applicability in such a case. The words *Ulop 
further proceedings ** in s. 347 refer obviously to 
proceediops of a trial or of an inquiry with a 
view to a trial by himself when it appears to the 
Magistrate that tbo case ie one which ought to bo 
tried by the Court of Sessions or tbo High Court* 
A commitment made without examining pro¬ 
secution witnesses and allowing the accused 
an opportunity to cross-examine is illegal and 
must be quashed. (Robinson, J. confra.) Per 
Robinson J., dissenting :—S. 317 applies to all 
inquiries whatsoever, EMPEROR v. ChaNNING 
ARNODD, 6 L B.R. 129 = 5 Bur. L T. 239= 17 
Ind. Cas. 813 = 13 Cr. L,J. 877, F.B.. [F., 15 
Cr. L.J. 360 = 23 lud. Cas. 734.] 

(2206)—Ss. 216, 347— Order of committal— 
Quashing of — Point of law—Practice. —An order 
of committal to the Besi^ions Court cannot be 
quashed by the High Court on the ground that 
there is no evidonco in the committing 
Magistrate’s record to sustain the obarges. The 
committal can be quashed on a point of 
law only. EMPEROR v. SULIMAN IBRAHIM 
Naehuda. 13 Bom. L R. 201 = 10 Ind. Cas. 
802 = 12 Cr. L J. 2S6. 

(2207)-Ss. 216, 403, 423, 433, 630— 
Sessions Judge, Jurisdiction of, 29 Ci 
412. 

{220B1 —Si. 215 and iZO—Offence triable ez- 
clusively by Court of Sessions—Discharge by 
Magistrals, —The mero fact that a Magistrate 
discharged an accused person who was charged 
with an oSence triable exclusively by a Court 
of Sessions would not make the discharge 
invalid. SaNKARATTA v. KARALA SUBDA 
AI7A, 2 Weir. 260=2 Weir SSI. 

(2209)—Ss. 215, 436—COMMITMENT TO 
BESSIOKS COURT, 6 M, 372 = 2 Weil 541. 
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Crira. Pro. Cede (Act Y of 1898)— centimt^d. 

(■2^10)—.9?. 215, Proi’iso (a)—Cowmir 
jiio'f!( u. Kslice (0 accused—2?ei)is;on.—.fteW, 
tirii :i'' 'rdi-r of commitment m^de in contra* 
viir il l) u'l s. 1:36 (a). Grim. Pro. Cede, without 
illi.'.Mii;; the accused an opportunity ot showing 
c tJ'C against It, is illegal and liable to be set 
a~iflr on icvision. ANOKHA SiSGH v. THE 
CHOWS.28 P.W.R. 1913,Cr. =312 P.L.R- 1913 
= 14 Cr. L.J, 605 = 21 lod, Cas. 477. (15 M. 
L.J. 373. F.) 

f22111—Ss. 215, 436, 439— Pou-cr of Sessions 
Jiidrie to order commitment — llif/h C'^url's poicer 
of interference. —S. 215 refers only to a commit¬ 
ment actually made. It is open to the High 
Court to consider whether the 8c-sions Judge 
has or has not exercised a proper judicial discre¬ 
tion under s. 436 in setting aside a Magistrate’s 
order of dischargo, and for this purpose, the 
High Court may consider the facts as well as the 
questions of law involved. Though the High 
Court has this power, it will only exorcise it, 
where it is manifest that the Sessions Judge's 
order ia improper, e.i;., where there is no evi¬ 
dence to prove the oSence charged, or where it 
is clear that the Court would uot act on the 
evidence. Jit re MUTHIAH PiLLAl, 16 M.L J. 
S29 = 5Cr. L.J. 100 = 30 U. 224. 

(2212)--S5. 215, 436 and 526 — Quashingof 
comvntmenU by High CourC—S. 215 is inappli¬ 
cable to cases in which the commitment is not 
one made under any of the four sections therein 
specified, but is one made under the direction of 
the High Court under s. 526 (1) (iv). The 
order of a Sessions Judge or District Magistrate 
passed under s. 43C directing commitment can 
be quashed by the High Court in the exercise 
of its revisional powers, though uot under 
s, 215. But an order passed by the High Court 
itself under s. 526 cannot be so revised. In the 
■matter of Kalagava BapiAH, 27 M. 64=2 
WelP 227 = 2 Weir 578 = 2 Weir 263. 

(2213)—Ss. 215. 43d— Commiinunt made 
luiihout direct evidence. —A commitment made 
without direct evidence and merely on presump¬ 
tion, is noterroneous in pointof law, and, as 
such, cannot be quashed under s. 215. 
Empress v. ananda Kishore Chowdhuri, 
4C.W.N. cxtI. 

(2214)—Ss. 215. 478—See COMMITMENT 
TO Sessions Court, 36 M. 139*»2 Weit 197 
= 2 Weir 577. 

(2215)— Ss. 215. 494, 537—CoiUHiifinenl order 
^Quashing of.—k commitment order can be 
quashed only on a point of law under s 215 
of the Code, such as want of territorial juris- 
diotion in the committing Magistrate. But 
the commitment would be valid unless a 
failure of justice had been in fact caused by 
such commitment (s. 537). A commitment order 
cannot be quashed merely on the ground that 
the evidence was doubtful. The proper course 
would he for the District Magistrate in such a 
case to instruct the Public Prosecutor to with¬ 
draw under a. 494, Grim. Pro. Code- EING- 
Emperob v- Nga Taung Thu, 7 Bor. L.T. 
26=23 lod. Oat. 478 = 15 Cr. L.J, 270. 


Grim. Pro. Code (Act Y of 1898)—coitfinued. 

-S. 216 (=1882, B. 2i6 ; 1872, es. 358, 359 ; 

1861, 88. 227, 228). 

See CO.MMITMENT TO SESSIONS COURT. 

(22161—S- 216 (=Ciini. Pro. Code, 1872, 
s. 359)— Refusal to summonde/ence witnesses. — 
The only ground on which a Magistrate may 
refuse to summon a witness for the defence, 
under s-359 (s- 216), is when be thinks that 
the witness has beeu included in the list for 
purposes of vexation and delay. He will not be 
justified in refusing to summon such witness, 
merely on the giouod that bis testimony 
would not be material or reliable. In re 
Marnagi ReoDI, 2 Weir 263. 

(2217)—S. 216 ( = Cri))i. Pro. Cods, 1872, 
s, 359) - Refusal to re-summon a witness on fail- 
ure to attend. —Where a witness cited on be- 
h.alf of the accused was sumraonc-d to attend on 
the da> 6zed for the bearing of the ease, and 
owing to some delay in the service of the 
summons, the witness did not attend, the 
Magisirate was bound to make a further 
attempt to secure the attendance of the absent 
witness, and the provisions of 9. 359 were not 
applicable to the case. EMPRESS OF INDIA 
V. RUKN-UD DIN, 4 A. 33 = A.W.N. 1881,102. 

(2218)—S. 216 ( = Crim. Pro. Code, 1872. 
s. 359)~~Conslruction. —The meaning of s. 359 
of the Grim. Pro. Code, 1672, is that, if, among 
the persons named by the accused as witnesses, 
the Magistrate considers that any particular 
witness is included for the purpose of vexation 
and delay, be is to exercise his judgment and 
enquire whether such witness is material. It 
does not at all enable a Magistrate to enquire, 
generally, into wbat the defence ot the 
accused is to be and to consider whether be is 
absolutely to abstain from summoning the 
whole of the witnesses cited by the ac:u«ed. 
EMPRESS V. R.ucoomar Bingh, 3 C, 573 = 

1 C.L.R- 352. 

(2219)—S. 216 (=Cr»m. Pro- Code, 1872, 
s. 359)— Refusal to summon witnesses. — A 
Magistrate is not at liberty to refuse to 
summon the witnesses tendered by the accused, 
except on the grounds spaciSed in s. 359 of the 
Code. The fact that the accused stated that he 
did not wish to examine the witnesses, whom be 
now tendered, at the close of the case, is no 
reason for refusing to summon them to meet 
fresh evidence taken by the Magistrate, after 
bearing the arguments on behalf of the defence. 
In themaiterof DEELA Maeton, 8 C.L.R. 70. 

(3220)—S. 216—Sec WITNESS — SUMMONS 
TO WITNESSES, 6 0, 714. 

(2221)—a. 216, proviso II—See M.AGISTRATB, 
JURISDICTION OF—General jdrisdiction, 

2 Weir 263 = 6 M.H C. App. 9. 

(2222)—Ss. 216. 291. 540-Sec WITNESS- 
SUMMONS TO WITNESSES, 8 A. 668, 

(2223) — Ss. 216, 428—See WITNESS — 
Summons to witnesses, 19 M. 375=2 Weir 
I 680=6 M.L J. 195. 






1797 


THE ALL INDIA DIGEST. 


1798 


Crira. Pro. Code (Aot V of 1896) —con^inU(fI- 

- S. 217 ( = 1882, i.217; 1872, b. 360 ; 1861, 

B 232). 

See Commitment to Sessions Court. 

(2234)—S. 217— of ffuiUj/, howconslrufd 
—Cnse of murder-^Penal Code, ss. iJ02, 307. — 
In Barm% wbeto thero as a general rule, 
profouud popular igootaoce of law, it is neces¬ 
sary to acuept a plea of goiUy. particularly 
iu a capital case, with extreme caution. 

A Butman has ueually no olear perception of 
the distinction between killing wbicb amounts 
to murder and killing which is only culpable 
homicide not amounting to murder. NgaSan 
D.\IK v. QUEEN-Em 1'RESS,U.B.R. 1897—1901, 
Yol. I. 78. (U.B.R, 1697-1901, Vol. I, 76. R.) 

(22251—S. 217—See WITNESS— SUMMONS 
TO WITNESSES, A.W.N. 1883, 37. 

—S.219 ( = 1882, s. 219; 1872, s. 357, para. 2). 

(2226) — 8. 219 — See WITNESS —MIS¬ 
CELLANEOUS CASES, 14 A. 212 = A.W.N. 1S92. 
63. 

-S. 221 ( = 1882, B. 221: 1872, B. 439; 1861, 

B. 234.) 

See Charge. 

(2227)—S. 221 —Previous conuicfio:t, p>oofof, 
when necessary—Crim. Pro. Code, 1872, s. 439 
( = 5 . 2210/ (he Code of 1808 ).—Unless a Magis¬ 
trate considers that an increased soutonce sb mid 
be passed on an accused person, under s. 73, 
I.P C-. it is not necessary to specify the previous 
conviction, under s. 73, in the charge. Ifj 
although a Magistrate does not think it neces¬ 
sary that the increased punishment provided 
by 8. 75 should be imposed, he, neverthe¬ 
less, desires to obtain information as to the 
antecedents of the accused to determine the 
duration of the sentence to be imposed on him, 
previous conviction may, if denied, be proved in 
the ordinary manner. HIGH COURT PROCEED¬ 
INGS, llTH AUG. 1893. No. 2635. 2 WelP 269. 

(22191—S. 221{= Crim.Pro Code. 1872, s, 439) 
—Chirge —Previous conviction — Whipping.— 
Where the previous conviction is not stated in 
the charge, as required by the last paragraph 
of e 439 (s. 221), a sentence of whipping in 
addiiioD to imprisonment is not legal. HIGH 

COURT Proceedings, 3rd feb. i 874, 
No. 216, 2 Welc 269. 

(2219)—S. 221 (=s. 439 of the Code of 1872) 
—Charge of previous conviefion —Where a 
person is charged with previous convictions, it 
ie not sufheieut to state that the accused is au 
“old offender,” as that does not suthoiently 
bring home to the accused person the parti¬ 
cular oflenoe or class of offences which renders 
him liable to a mors severe sentence than 
woald otherwise be imposed. In re YIPPAEa 

Daligadu, 2 WelP 266. 

(2290) —5. 231 (-Crim. Pro. Code. 1872. 
8. 489 —Liability to whipping —bounds of 
fta&ififp (o be stated bothin charge and judgment. 
—When an aooused person is liable to be 


Crim. Pro. Code (Act Y of 1898)—continued. 

panisbed under the Whipping Act, the charge 
must stitc the liability, and the judgment 
should sot out the ground of the liability to 
punishment under Lbe Act. when that punisb- 
meot is imposed. IIADIYA v.QUI'I^N, 5 U. 158. 

(2231)—S. 221 ( = Pro Code, 1672, 

s. 439).—Where a previous conviction is admit¬ 
ted by an acoused, no more proof under a. 221 
of the Code is neccseary. POLICE v. ^lAHlilR, 
Colm. Dig. Cr. 42 of 1876. 

(•2232)—$. 221 { = Crim Pro. Code. 1872, 
s. 439) — Charge — Conwiefion for another 
offence, after framing charge—Inserlion in the 
diarge. —S. 439 makes no provision (or inserting 
in the charge, after it has been framed, a con¬ 
viction obtained after that charge w.is framed. 
EMPRESS v. SULTANl, 21 P-R. 1879, Cr. 

(2233i—S. 2-21—A/apts/mfess/iouW be careful 
' to follow Ihe language of the Pt,r.al Code in 
drawing up charges-—Fjtms of guidance are 
given IQ sch V ol Crim. Pro. Code, 1898. 

Queen-Empress v, noa kyaw, U.b.r. 
1892—1836. Vol. 1. 32. 

(•22)4)—a. 221—$ee ACT VI OF 18G4. L.B.R. 
1872 -1892, 337. 

(2235)—8. 221— See EVIDENCE — CHA- 
U.ACTER evidence, L.B.R. 1893—1900. 352. 

(2236)-S. 221—S«e PREVIOUS CONVIC¬ 
TION, A.W.N. 1883. 110. 

(2236.rt) S- 221—See NOS. 4742, 4395, infra. 

(223fi.6!—Cb. XIX. s. 221—Sec Security 
FOR good behaviour, 4 M.H.C. App. 22. 

(2237»-Si 221, 222, 223, 225. 2-27, 23-2. 233, 
234 and 439 -See PENAL CODE. ss. 147, 332, 
38 P.W.R. 1907. Cr, 

(2238)-Sj. 221. 222. 223, 225. 537—See 
Penal Code, s. )^24-a. 5 M.L.T. 393=32 M. 
384 = 9 Cr.L.J. 456=2 Ind. Cas. 33. 

(2239)—Si. 221, 222. 223, 3i2-'See PENAL 
Code. ss. 464, 465. 467, 17 O.W.N. 354 = 18 
Ind. Cas. 881 = 14 Cr. L.J. 129. 

(•2240J—8^. 221. 2-22. 238 — See PENAL 
CODE. BS. 34. 147, 149. 3-25, Ifi O.W.N. 1077 
= 15 lud. Cas. 646=13 Cr. D-J- 502. 

{22411—$5. 221, 535. 537—Previous convie- 
t'on intended to affect punishment—Form of 
charge—Omission to set out previous conviction 
indue form—Effect.— Under s 221,Otim. Pro. 
Code, if the acoueed has been previously con¬ 
victed of an ofience, and it is intended to prove 
such previous conviction for the purpose of 
aQecling the punishment wbicb the Court is 
competent to sward, the fact, date and plaoe 
of the previous couvioiiou should be stated in 
the charge. Mere omission to set out the 
previous conviotioo is not sufficient reason foe 
interfering in appeal or revision with the 
sentenoe passed, unless there bae been a failure 
of jnetice caused by the omission. (See ss. 635, 
537, Crim. Pro. Code). In re ABBULU, 7 H.L.T. 
77. 

(2242)—Ss. 221 (7). 342, 412 and 611—7<fen- 
tity of accused how provable— Questioning 
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accir -'1 7 nctydinq conviction—Scope 

of ^ -jil, nOt hilcnded vterely for benefit of 
occmcd — }'frU\rs of appellate Court regardihtj 
2‘1'a of guittu of being previous convict, — That 
<a pofs< ij ot the same caste* hearing the same 
ntmo as the accused, and baviog a father of 
the -amo name as the accused's father, should 
Irivo been convicted in the same Court or the 
simo district whore the accused is uoder trial, 
arc " circumstances appearing in evidence 
Rgaiost the accused/’ and ho may be rightly 
questioned about them. S. 511. Crim. Pro. 
Code, docs not require identity to he proved 
by calling witnesses or in any pirtrcular way, 

It is not necessary thatidcntiiy should be con. 1 
clusively established before the accused is ques* 
tioced. If it were $0 nece?siry, the question¬ 
ing would bo suporiluou?. The moment thorc 
is some evidence of identity, the accused may 
be asked to explain it. It-has rcpcatodiy been 
laid down by the various High Courts that the 
examination of an accused under s. 312, Crim. 
Pro. Code, should be strictly hmited to the pur¬ 
pose of enabling him to explain any circum- 
stance appearing in the evidcoce against him, 
and that the Magistrate has no right to attempt 
to elicit damaging or incriminatory admissions, 
as to which no previous ovideuco is on the 
record. Admissions improperly obtained should 
be excluded. But s. 342 is not intended merely 
lor the benefit of the accused. It is part of a sys¬ 
tem for loading the Court to discover the truth; 
and it constantly happens that the accused's ex¬ 
planation, or his failure to explain, is the most 
iucriminating circumstance against him. The 
result of tbo examinatioa may be beneficial, 
but it may equally be injurious, to him. The 
principle involved is that, contained in the 
judicial maxim, audi alUram partent ; and the 
SGCtioQ docs not require that the accused should 
bo heard only on what is prima facie proved 
against him, but on every circumstance oppear¬ 
ing in evidence against Aim* Where a charge 
has been framed against an accused person 
under s. 221 (7), Crim. Pro. Code, and such 
poison has pleaded guilty to the charge that 
be is a previous convict, tbo appellate Oourt, 
under s. 412 of the Code, is precluded from 
opening the question whether the accused is 
a previous convibt. EMPEROR y* KISS.'N 
YESSU, 4 N.L.R. 163 = 9Cr. L.J. 96. (i?.,9Cr. 
L.J. 97 = 4 N.L.R. 177.] 

-S. 222, para. 1 ( = 1882, 8.222; 1872, 

s. 440), and para. 2, new. 

See Charge. 

See JOINDER OF CHARGES. 

See JOINT TRIAXi. 

(2243)_S. 222 —Joinder of more than three 

charges.—A charge of cheating relating to the 
sum total of different items, about twenty-six 
in number, said to have been taken by the 
accused on false represenfeationa from tbe com¬ 
plainant, is contrary to law. Such a charge is 
not justifiod under s. 222, Crim. Pro. Code. 
Rajakhan V. King-Emperor, 1 A.L.J* 599. 


Crim, Pro. Code (Act Y of 1898)—confmi^d. 

(2244)—S, 222 ( = 5. 440, Cede of 1872)—Lia- 
bility to whirping binder s. 3 of Act VI of 1864 
•^Charge—Enhanced punis/imenf.—Whipping, 
when awardable under 9. 3 of Act VI of 1864t 
is a special form of punishment which may be 
given in addition to any other punisbrnent to 
which an accused person may be liable under 
s. 75, Penal Code. The liability to whipping, 
as an additional punishment under s. 3 of Act VI 
of 1864, and tbe liability to eochanced punisb- 
ment* undor s. 75, Penal Code, are distinct lia¬ 
bilities, and cilbcr or both liabilities must be 
sot out in the charge, according as they arise 
or not in the circumstances of each particular 

case. HIGH Court i-roceedingSi 21st 
Oct. 1878, No. 1737, 2 Weir 267. 

(2245)—S. 222—See Nos. 1564, 2237, 2238* 
2239« 2240, supra. 

(2246)-Ss. 222, 223 (*ss. 222» 223 0/ the 
Code of 1882) —Duty of committing Magistrate. 
—A committing Magistrate is bound under 
ss. 222, 223 to insert in tbe beads of charges 
sufficitnt particulars of time, place, person and 
oircumstancGS as would givo each of the accused 
notice of the matter with which he is charged. 
Queen-Empress v. Fakirapa, 15 B. 491. 
[li.y 16 B. 414, 29 B. 449 = 7 Bom. L.R, 627* 
2 Cr. L.J. 480, 28 C. 104, 31 C. 1053, 25 M. 61. 
P.C. = 3Bom. L.R. 540 = 5 C.W.N. 866*28 LA. 
257 = 11 M.L.J. 233 = 6 Sar. P.C.J. 160, 33 
M. 502=11 Cr. L.J. 258*6 Ind. Cas. 847=20 
M.L J. 220 = 7 M*LT. 299 = 1910 M.W.N. 266, 
11 A.L.J. 188 = 14 Cc.L.J. 116 = 18 Ind. iCas. 
676, 14 Bur. L.R. 242 = 8 Cr. L.J. 407 = 4L.B. 
R. 294, 4Cr.L.J. 420=2 N.L R. 147, S Cr.L J. 
191 = 1 S.L.R. 73, Cr,, 10 M.LJ. 147, F.B., 
83 P.L.R. 1901, Rat. Un. Cc. Cas. 659, 664,] 

(2247)—Ss. 222. 223—Charge defective—See 
CHARGE-General, 12 Cr. L.J, 483 = 12 Ind. 
Cas. 91 = 23 P.W.R, 1911. 

(224?)—S5. 222, 233, 234, 235, 236, 239, 403 
—CriwunaZ breach of truH — Trial for — 
Acquittal—Subsequent trial for another item — 
Offence committed during same pciiod —No bar 
to trial—Exceptions to rule in s. 233 —Nature 
of exceptions in ss. 222, 234.—K was tried for 
tbe offence of criminal breach of trust id 
refpcct of Rs. 12 alleged to have been mis¬ 
appropriated during a certain period, and was, 
after trial, acquitted. K was subsequently 
charged with having committed the same 
offence in respect of anotbet sum of Ra. 19 
during the same period and was, after trial, 
convicted. Tbe Sessions Judge, on appeal, 
quashed tbe conviction on tbe ground of the 
acGuittal of the accused at a previous trial. 
Heidi tbe previous acquittal did not operate as 
a bar to tbe institution of any further proceed¬ 
ings in respect of any fresh items covering the 
same period. Tbe general rule is that contained 
in s» 233, Crim. Pro. Code, that for every 
distinct offence of which any* person is accused, 
there shall be a separate charge, and every such 
charge shall be tried separately. To that rule 
there are several exceptions which ate contatned 
in 63, 234, 235|.236 and 239. B. 234 lays down 
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that, v?bere there have been defaloatione in 
respect of different items, in tbecourse of twelve 
montbst then, the Court can try a person in 
respect of three offences by soleoting different 
items combining these items into one lump sum 
and making the selection so as to get at three 
sums the appropriation of each coostitutiDg an 
offence by itself. S< 323 engrafts another 
exception upon the rule, but it is not an ezcop* 
tioD of the same kind as e. 234. It is an 
exception rather to another general rule, viz.^ 
that at a trial for an oSenoe certain particulars 
inust be given in the charge, 8. 222, cl. 2, 
breach mod ides that rule as to charges of 
criminal of trusti etc*i but does not restrict in 
any way the scope and object of s. 334. Em* 
PBRORv. KASHINATH BAGAJI SaLI, 9 M.L. 
T. Suppl. B, 17 

(2249)—Ss. 222, 234—Penni Code, s. 400— 
Criminal breach of irriH^More Oian three acts 
covimiUed within one year charged —Whore a 
person was charged wiib the embt^zz^ement of 
the sum total of different itamsi all alleged to 
have been collected by him within a period of 
less than one year, and the charge also specified 
the various iteme collected, more than three in 
number, heldi that the charge was perfectly 
valid and did not come under the provisions of 
S. 234. EMPBUOR V. GULZARI LAL. 24 A. 
254=A.WN. 1902, 44, (25M.6l = 5 C.W.N, 
866, D.) A.69 = A.\V.N, 1904.165,33 

A.36-7A.L.J. ft97»*ll Cr,LJ. 442*7 lod. 
Cas, 186, 31 0. 928 = 8 C.W.N. 897, 29 M- 558 
= 6Cc.L.J. 133; Bm 32 0. 1085*10 CAV N. 
51, 6 Ct.L J. 137 * 16 P. W.R. 1907, Cr..] 

(22601 —Ss. 322, Charge on three counts, 
two of the^n composed of three minor items each* 
—Where a charge of criminal misappropriation 
consisted ofthree counts, alleging misappropria¬ 
tion on three different occasions, two of tbo^o 
items being made up of three smaller sums of 
money each, held, that such a charge was a 
valid charge under e. 234. EMPEROR v. 
ISHTIAQ ABMad, 27&. 89*A.V.N. 1904, 169. 
(24 A. 264, P.) [F.,33A. 36*7 A.L.J. 897*11' 
Or.L.J. 442*7 lod. Cas. 186, 29 M. 558*5 Cf. 
L.J. 133; R*. 32 0, 1086*10 O.W.N. 51.] 

(2261)—Ss. 322, 284 and Joinder of 

charges^Criminal mxsappropration extending 
over two years. —The accused was charged with, 
and tried at one trial for, criminal mieappro* 
priaticD, consisting of as series of acts extending 
oyer a period of two years. Held, that the 
joinder of charges was illegal. Id this case, 
such illegality was held to be fatal to the 
ooDvictioD and the accused was acquitted, 

Dhakjibhoy V, Kaim Khan, 14 P R. 1603, 
Cr.*64 P.li.B. 1609, «25 M, 6L P.O., F.) 

(2262)— Ss. 222, 284» 339 — Charges, tniJ* 
joinder of^Oriminal misapproprialionor breach 
of tru^l. charge how to be framed where several 
persons are implicated^Joint charge, illegality 
o/,—Where, in a case, more than one person 
were jointly charged with the offence of 
orimmal breach of trnsk under s. 408, I.P*0„ 
with respect to a sum of money, Held, that 
there was a miejoinder of charges in the case. 


Cflra. Pro. Code (Act Y of 1898)— conftiniied. 

The wording of s. 222, Grim, Pro. Code, refers 
to a single Accused ; and it must be so because 
it is impossible to hold that two persons can be 
guilty of misappropriation of the esme parcel 
of money, S- 239 thert.for6 has uo application 
toeuob a case. When two persons are implicated 
in a case of criminal misappropriation or broach 
of trust with respect to a certain sum of 
money, the charges against them must be of 
misappropriation in one cise aud of abclmcnt 
in the other. It is also open to the Court to 
frame the charges against each of them in the 
aUernativci i e., of misappropriation or of abet¬ 
ment. GIRWAR NARAIN V. Klt^O EMPKROR, 
16 C.W.N, 600*18 Ind. Cae. 650*13 Cr.L.J, 
506. 

(2253)—8s. 222. 234, 439—See CRIMINAL 
BREACH or TRUST. IG P.W.R, 1907, Cr.*6 
Cr.L J. 137. 

(2254)—S«. 222. 234 aod 439—See PENAL 
Code. ss. 406 aud 408. 16P.W.R. 1907. Ct. = 
6 Cr.L.J. 137. 

(2255)—Ss. 222. 292, ill—Acquillal—Appeal 
from—Appellate Court canyiol convict accusedof 
an offence not chatgid m the grounds of appeal 
— Practice—Defence putting in a document 
during crois-examxnatton—Prosecutor's right to 
reply—Courl giving guarantee to a witness to 
gu'C any evidence without fear of consequences,— 
io an appeal from an order acquitting a person 
ol a speciQc offence, the Court will not oonviot 
tbit person of an oSence entirely different from 
that charged agaiusl him in the grounds of 
appeal (19 B. 51, i?-) Where, therefore, the 
grounds of appeal were clearly directed against 
the acquittal of the respondent upon a charge 
of murder, and it was nowhere suggested that 
ho bad committed an ofience under s. 201, Penal 
Code, the Chief Court declined to convict him 
of tbo latter oflence. In the course of the ctoes- 
examiuatioDof a prosecution witness in Sesaione 
trial, the witness was asked whether or not he 
was indebted to the accused, and upon bis 
denying the fact, a bond alleged to have been 
executed by the witness io favour of the accused, 
was produced by the Counsel for defence, But 
the witness not admitting even the bond, an 
expert wae summoned, at the instance of the 
defence, to give bis opinion ae to the thumb 
mark on the deed. The Court allowed the 
expert to be examined as a proeeoution witness : 
Held, on these fnets, that the defence bad 
adduced evidence within the meaning of e. 292, 
Crim. Pro. Code, and that the proseoutor was 
entitled to reply. Obiter The mere putting 
in of the bond to impeach the credit of the 
witness would have amounted to adducing evi< 
denoe hy the defence within the meaning ol 
e. 292, Ocim. Pro. Code. While it is unobjeo- 
tiooable on the part of the presiding Judge of a 
Court to oaatioQ a witoesa to speak the truth, 
it is wholly wrong to tell the witness that, no 
matter what evidence be gives, no action would 
be taken againet him. There is no warrant in 
law that a Court might give a “ guarantee ” to 
a wltheas to say anything he likes, true or false. 
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wichoiU 'v‘iir of can^cqueocei?. EMPBKOR 

SiNwH, 63 P.L R, ]911»9 lod. Cas* 
436 Cr L J. 73. 

[li-oU — S, 223 (1) — See UNNATURAL 
01 FENCK, 6 A 204. 

(2257)—S. 222 (2 )—Charge for total item 
enibeesUd—Sfecific items proved — Joi^ider of 
charges^Statute — Construction of* — Wbcro a 
mMi lu ctrtaiD capacity is eotrusted from time 
to time with various sums of money and commits 
crjmiual breach of trust in respect thereto, be 
may be charged with ao oHeaco wttb ro<<peot to 
the gross sum embe^^zlcd, and it is cot neces> 
sary to specify the particular items embezzled or 
tbe exact date on which they were so embi zzled 
and tho charge so framed shall bo deemed to be 
a charge of one cfience. provided the period 
within which such embezzlement has taken 
place is not more than one year. Where the 
language of a Statute is plain and unambiguous, 
a Court oanuot look at extraneous matters and 
read other language into the StatutOi so as to 
give it a moaning which tbe Court believes tbe 
Legislature lotcnded to give. KiN()*KmferOR v. 
Ibrahim khan. 7 A L J. 897. (24 A. 254, i\i 

(2258)—Ss- 222, sub^s, (2), 233—PenaJ Code, 
5S. 40y, 477*A—C/iO)77<5—-yoindfr of charges — 
Criminal misappropriat on — Three different 
defalcations^ Falsification of accounts, different. 
—S. 222 of tbe Crim. Pro Code dors not cover 
two sets of offences, any number of which may 
be tried together. Sub s. (2) of the section 
cannot be applied to s. 477-A of the Penal Code. 
8. 233 of the Crim. Pro. Code must be strictly 
followed, save and except where the law itself 
provides an exception. A joiodot of three 
charges under s. 409. Penal Code, and three 
charges under s. 477-A, is not covered by any 
of the exceptions provided in tbe subseouetit 
sections of tbe Code* (26 0, 560*3 C.W.N. 
412,30 M. 328 = 5 Cr.L.J. 341 = 2 M.L.T, 177 
«17 M.L J. 171, TieU) A aeries of alterations 
in accounts made to cover a defalcatiou might 
all be charged in one charge under tbe provisions 
of a. 477-A. It oannot be said thst there are 
three distinct offences committed by an accused 
person merely by reason of tbe fact that be 
makes more thau one false entry to cover one 
defalcation, fiat a series of false entries referring 
to three different defalcations cannot be taken 
in the same trial, although three defalcations or 
a whole series of falsided accounts may be tried 
in one charge. Therefore a joinder of three 
charges under 9 . 409, Penal Code, and three 
charges nodet s 477 A, is bad aod fatal to tbe 
trial. (25 M. 61, P.C, = 28 LA. 257=5 C.W N. 
866 = 3 Bom L.R. 510 = 11 M L J. 233 = 2 Weir 
271, F>) Where an accused» in making entries 
which are charged agiinst him, was 10 reality 
furthering a fraud that bad already been com¬ 
mitted, the case falls within the purview of 
8. 477-A. But It is safer to set out tbe separate 
items of falsification in separate charges. 
Raman BbharyDas v. emperor. 15 Cp,L J. 
183=22 Ind. Cae. 729 = 18 C.W.N. I152«*41C, 
722. (35 0. 480*12 C W N. 581*7 Cc.L.J, 
878, F.) 


Crim, Pro. Code (let V of 1S98)— continurd, 

(2259)— Ss. 222 (2), 234—Criminal bicoch 
of trust of gross sum^Pinal Code, s. 408.— 
Where a charge against an accused person, 
which resulted in bis conviclion under a. 408, 
Penal Code, recited that the accused realised 
by certain rent receipts, 23 in number, the 
sum of Rs. 103, of which tbe accused misap- 
propriated tbe sum of Rs, 67 within tbe period 
clone year, held, that tbe charge came within 
s. 222 (2), Crim Pro. Code, and was properly 
framed. Htld, also, that, by specifying the rent 
receipts, the charge went beyond wbat was 
necessary, aLd was Co that extent favourable to 
tbe aocused, because it gave him an opportu¬ 
nity of meeting tbe accusation regarding the 
misappropriation of a gross sum of Rs. 67* 
8AM1RUD0IN SARKAR V. NIBARaN CHANDB.A 
GHOSE. 3i C. 928 = 8 C.W N. 807 = 1 Cr, L J. 
791. [F., 33 A. 36*7 A.L.J, 8&7 = 11 Cr. L.J. 
442 = 7 Ind. Cas. 186,32 0. 1085*10 C W.N. 

51.3 

(2260)—Ss. 222 (cl. 2), 234, 537—Criminal 
breach of trust—Gross sum specified in charge 
—Particulars as to lime—Defect in charge 
amounting to illegality— Wbeiher defect can be 
cured—Retrial if may be ordered where charge 
fails, for want of evidence-See PENAL CODE, 
9.406,17 C.W N. 479 = 14 Cr. L.J. 219 = 19 
lud. Cas. 315« 

-8. 223 ( = 1882. s. 223; 1872,8.441). 

See CHARGE. 

(2261)—S. 223—See FALSE EVIDENCE, 

X L.B.R. 268. 

(2262)—S. 223—See Nos. 2247, 2233, 2239, 
2246, 2247. supra. 

-S. 223 (=1882, 8. 229). 

See Charge. 

(2^63)—S. 225—Sec Nob, 2237, 2238, supra. 

{2i6i]—S$, 225, 232, 233, 537 f = Criw. Pro. 
Code, 1832, ss. 226, 232, 233, 5il)—AUernaiive 
charces of contradictory statements, one to a 
public servant, another on oath before a judicial 
officer-^Penal Cede, ss. 182, 193.—Where a 
person was charged in tbe alternative with 
having made two contradictory atatements, one 
to a public servant, and another cootradictiDg 
the first, on oath before a Magistrate of the 
first class, and was oonvioted in the alternative, 
either under v, 192, or under s. 193,1.P.C., the 
Magistrate being unable to find which of them 
was false, held, that tbe charge as framed was 
not in accordance with the requirements of 
s. 233, not could it be so modified as to be 
brought into the shape of the schedule form, 
for, upon the facts alleged, there was no way 
of charging tbe accused with one distinct 
offence on the ground of self-contradiction. 
He could not be successfully charged under 
8. 193, I.P.C, on contradictory btatements, 
because he only gave one deposition in which 
there were no disotepanoies; and similarily, be 
could not be charged under a 132, I.P.O., for 
{ he only once gave information to a public- 







1805 


THE ALL INDIA DIGEST. 


1806 


Crira. Pro. Code (AotV of 1896)—con(inMe(2. 

eecraot. Tbe charge was bad in law, being an 
altornative charge in a form (orbiddeo by a. ‘i33. 
Beld, also, that ibe accused, having regard to 
ss. 225.‘233. 537, Crim, Pro. Code, should be 
held to have been prejudiced by the course 
adopted and that the ooDV>c(ioa should, there* 
fore, be set aside. Queen-EmpRESS v. 
KAMJI S.AJ.AI3A ROW, 10 B. 124, [B'.. Rat. Uo. 

Cr. G. 336. Rat. Uu. Cr. C. 401, Rat. Uo. Cr. C. 
503. i?., 21C. 955, 1 L.B.R. 101, Rat. Un. 

Or. C. 659. 15 Cr L.J. 79^23 Ind. Cas. 747=7 
S.L.R. 96. 28 B. 533 = 6Bom. L R. 379.] 

(2265)—Ss. 225. 233, 234, 235, 236 and 237 
—Joinder of charges—livlion Penol Code, 
ss. 124-4 and 153-4—Pnbiicotion in sediiion. 
—The accused was convicted of offences under 
63. l'i4 Aand 163 Aof the Indian Penal Code, 
in leepeot of each of two articles that appeared 
in his newspaper. The Magistrate, who tried 
the case, had (ramea a charge, with two beads, 
one bearing on each article, and each bead 
mentioned that the accused was punishable 
under rs. 124-Aand 153-A for publishing the 
artiole. It was contended on behalf of the 
accused, (1) that the receipt of hia paper by 
Government servants in their capacity ns such 
servants was no publication ; (2) that each of 
the offences ought to have ueen charged sepa¬ 
rately ; (3) that, from the articles, passages 
which ofiended against s. 124-A and those 
against 8. 153 A ought to have been distinctly 
pointed out in separato charges; and (4) that 
the tti»l of four oliencas at one trial was illegal. 
Held, that it is a sufficient publication if a 
newspaper, containing a seditious article, b is 
been received by a Government servant; that 
the accused had distinct notice of tbe charges 
he bad to answer, and tbo informal mode, 
if any. in which the charges were drawn up, 
wae cured by s. 225 of the Crim. Pro. Code ; f3) 
that, as eacb of tbe two articles taken as a 
whole brought ibe act of tbe accused within 
each of the sb< 124-A and lod-A, no specifica¬ 
tion of partioular passages was necessary; (4) 
that, as a charge under 8- 124-A in respeot of 
one article could have been legally joined with 
a obarge under a. 124 A in respect of the other 
article, and as tbe acoused could have been con 
victed under 8. 153-A by the application of 
88 . 236 and 237 of the Crim, Pro. Code, even 
though B. 153 A was not the BUbject-matter of 
tbe charge, tbe addition of s. 153-A in tbe charge 
was not illegal. Per Chandavarkar, J-—There 
is aotbingin tbe Crim. Pro. Code which directs 
that, where an accused person is alleged to have 
done two or more acts, each of which may fall 
within tbe definition of an ofience under one or 
another eeotion of the Penal Code, the section 
or eeclioDS in either case being tbe same, the 
joinder of tbe obarges nndec those seotinns ia 
illegal, BabBtanlially, the aots amount in such 
a case to oSeooaa punishable under tbe same 
eeolioDB of tbe Penal Code and, therefore, they 
ace offences of tbe same kind. Per Heaton, 
J.—8 . 234, Crim. Pro. Code, does not say 
that, at tbe most, a trial most be limited to 
three obarges ; it says it must be limited to 
three ofienoes and that tbe oSanoss-moet be o! 


Cpira. Pro, Code (Act V of iBW)—continued, 


the same kind. The “ offence ” as defined by the 
Code itself, ia ibe act or omission made puoish- 
able. Publication of two seditious articles on 
different dates amounts to two offences, and 
these are puoinbaole under the SAme sections 
of the Penal Code, and are offences of tbe same 
kind. The word “section" in the second 
olause of s- 234 ia not invariably to be read as 
singular. It is not tbo intention ol the Criin. 
Pro, Code, either expressed or implied, to 
exclude from the operation of s. ‘234 an offence, 
because it is made tbe subject of more than 
one charge E.MPBROR v, TRfHHUV.VN DaS 

PURSHOTTAMDAS'M.ANGROLE VaLa, 10 Bom, 

L R. 801 = 8 Cr. L J. 272 = 1 Ind. Cas- 641 = 33 
B. 77. [R,, 33 B, 221 = 10 Bom LR 973 = 9 

Or.L.J 226=4 1VIL.T.450, OCr L.J. 140=19 
M.L.J. 81 = 5 M.L.T. 24, 1 Ind. Cas. 42.] 


(2266)—8s. 22-5, 298 (2)—See CHARGE TO 
Jury—General, 22 C. 276. 


(2267)—Ss. 235, 298 (21—See CHARGE TO 
JURY—Misdirection, 4 C.w.N. i96. 


■3. 226 (=1882, s. 226i 


See CHARGE. 


(2263)—S. 226 -See No. 521. supra. 


(2269)—Ss. 226. 227 ( = ss. 226. 227 of 1892) 
—Power of Sessions Judge fo withdraw a charge. 
—Tho Sessions Court is not precluded from 
withdrawing a charge framed by itself at the 
commencement of the trial and which it 
considers to have boon an improper charge. 
The word “alter" in 8.227. Crim. Pro. Code, 
must be taken to include “withdraw." 
DWARKA LaL V. MAHEDEO RAI, 12 A. 361 = 
A.W.N, 1890. 178. [R., 10 Bom.L R. 10 

C.P.L.R. 13. Cr ] 


(2270)—Ss. 22$. 227 ( = Crim. Pro. Code. 
1882. 5S. 226. 2271 —li'ord "alter" in s. 227 
explained. —Ptr Sargent, C.J , and Bapley, 
J,—Although tbci word “alter,” ins. 227, is 
taken in the same sense as it is used in s. 226 
as including " addilioo ", tho addition must be 
one to some specific charge in tho nature of an 
alteration, and not the addition ol a new charge. 
Per Sco«, J—The word “alter" in s. 227 
must be taken to be equivalent to the words 
“ add lo or otherwise alter ’* ae used in s. 226. 
Therefore, tbo addition of a new head of obarge 
iean “alteration” within the meaning of tbe 
section. Prejudice to tbe prieooer is the only 
teat of admissibility or rejection of proposed 
amendments to a charge. QUEEN-EMPRESS 
v. APPA 8UBHANA MENDBE, 8 B. 200. 


(2271)—83. 226. 227—See SESSIONS JUDGE, 
JUBI8DIOT10N OF, 32 C. ‘i2 = 8 C.W.N. 784. 


(2272)—Ss. 226 fo 231 {^Crim. Pro. Code, 
1882. 88.226 to 2B1)—Term "Charge" and 
“ without charge” explained.—Per Sargent, C.J. 
and Bayley, J.—Tbe word “ charge " in the 
Grim. Pro. Code, is generally used as tbe 
statement of a specific offenoe and not as tbe 
aggregate of all the separate offences for which 
tbe prisoner is being tried. There U nothing in 
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the 10 jioJtify the term " charge ” having 
a inotiiiog given to it in s^. 226, 227, 

from wii'.' it has throughout the other sections 
of the Code. Per Scott, J. —The word “charge” 
is u.-cd in the Godo bo'h as indicating the 
whole series of counts or heads of charges, and, 
also, as indicating a charge of a specific ofience. 
In s. 227. It is used in tho former sense. The 
words “without a charge” in s. 226 will 
properly apply not only to a case in which 
there IB “ no charge at all'' but also to the case 
in which there is no “ charge ” in respect of auch 
oficDce as the Sessions Judge or Clerk of the 
Crown may think the prisoner ought to be tried 
for. QuEEN-EmI’.'IESS V. AI’i’A SUUHaNA 
MENDRE, 8 B. 200. roiss., 9 A. 525. 12 A. 
551, 16 13. 411, 10 C.P.L.R. 13. Cr.; R.. 3 L, 
B.R. 75.] 

(2273)—Si. 226, 236, 237, 537—See SESSIONS 
JUUliB, JUltlSUIGTiON OF, 8 A. 665^ A.W.N. 
19B6, 251. 

-S. 227 ( = 1882, 8 . 227 ; 18'2, se. M4, 44S ; 

1861. 8 . 314). 

Sec Charge. 

(2274)—s. 227 ( = Cr»;;i. Pro. Code, 1892, 
s. 227)— Addition of ch-trge al Sessions trial. — 
The Court has power uuder s. 227. to add a 
fresh charge upon which tbcaccu.sed has not 
bean committed for trial. QUEBN-EMPRESS 
V. Gordon, 9 A. 523 = A.W.N. 1887, 155. [R., 
10 C.P.L.R. 13.] 

(2275)—S. 227 ( = Cf««. Pro. Code, 1883, 
S.227)—“Refiirn of verdict-" — Term e.vplain- 
ed—The words “ return of verdict” in 8 . 227 
mean the return of the final verdict wbioh the 
Judge is bound to record. QUEEN-EUPRESS 
V. APPA SUBHANA MENDRE. 8 B. 200. [Diss.. 
9 A. 526, 12 A. 551, 16 B. 414. 10 C.P.L.R. 13; 
R., 3 L.B.R. 75.] 

(2276)—S. 227 ( = 3 . 445. Crtm. Pro. Code, 
1812)—Amendment of charge.-^Q- 446 provides 
only for amendments and alteration of the 
charge in those statement of facts which affect 
the liability of an accused person to punish¬ 
ment : and not to a statement of fact which 
merely affects the amount of punishment which 
may be inflicted, if such liability is proved. 
Empress v. sultani. 21 P.R. 1879, Cr. 

(2277)—S. 2il—Cancelling of charge under 
one section and subsli'ution of another tahen not 
warranted by law. —Where, after the complain¬ 
ant was examined and after hearing argument, 
the Magistrate held that the charge which was 
originally framed against the accused could not 
Btand and so cancelled the charge and substi¬ 
tuted another uuder a different section, held 
that the Magistrate’s action in cancelling the 
charge under one section and substituting a 
charge under another section was a procedute 
not warranted by s. 227, Grim. Pro. Cola. NQA 
0 v. Queen-Empress, U.B.R. 1897—1901, 
Yol. I, 64. 

(2278)-S. 221—See ACT I OF 1849, 8 . 9, 
M.H.O. App. 13. 
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(2279)—8. 227—Ameodment of charge by 
Sessions Judge before bearing evidence— See 
Penal Code, ss. 392, 411, 395. 16 C.W N. 
238=13 Ind. Gas. 783=13 Cr. L J. 127. 

(2280)—8. 227—See Nos. 1614. 2203, 2237, 
2269, 2270. 2271, 2272, supra and 3164, infra. 

(2281)—Si. 227. 226, 199. 238—See CHARGE 
— ADDITION OF CHARGE. 9 Bom. L.R. 148 
= 5 Cr. L.J. 164=31 B. 218. 

(2282)~S3. 227,'228, 229-Sce CHARGE- 
GENERAL. 6 C.W.N. 72, 

(2283)—5s. 227. 233, 234, 537—Cftarge of 
more than three offences at one trial—Striking 
out offences sons toreduce Ihemloihree. —Where 
a person is charged with, and tried for, four 
oflences committed in the same year, it is not 
open to a Magistrate, purporting to act under 
3. 227, to strike out one of the charges, and 
convict the accused on the remaining three. The 
wotde of 3. 227 may be wide enough to warrant 
a Court in altering a charge, by striking out 
one of the charges, at auy time before judg¬ 
ment ; but the ecction does not seem to warrant 
the striking out of a charge, for the purposes of 
curing an illegality, which bad already been 
committed. Disobedience to an express provi¬ 
sion as to a mode of trial cannot be regarded as 
a mete irregularity, within the meaning of 
s. 637. P. MANAVALA CHETTY v. EMPEROR, 
1 M L.T. 409=29 M. 569 = 5 Cr. L J. 94, 

(2284)—Ss. 227, 237 ( =Crwt. Pro. Code, Act 
Xofl88i,ss, 2-27, 237)—Pc«af Code, ss. 411, 
380;—8. 237 of the Cnm. Pro. Code, does not 
imply that a persou charged under s. 411 of the 
Penal Code may, withoui. altering the charge, 
be convicted under s. 380 of the Penal Code. 
The proper course is to alter the charge under 
s. 227 of the Ciim. Pro. Code. EMPRESS v. 
Karim Bakhsh, A.W.N. 1888, 116. 

(2285)—Ss. 227, 537—C/targe—Addifion of 
a further charge by Sessions Judge as to offence 
committed independent of the charge on which 
committal is based— Illigalily — Dying declara¬ 
tion—Acquittal—Appeal by Oovernmenl—Evi¬ 
dence of witnesses disbelieved as against some 
accused not to be believed as regards the other 
co-accused — Re-friai refused lohtn evidence 
untrustworthy and discrepant—Penal Code, 
ss. 302, 324 and 326:^Four persons J.. 8.8.D., 
and S.N-, were charged with the murder of one 
J.M. Of those J. was discharged by the oom- 
mitting Magistrate, and the rest committed to 
the Sessions for an oQeuce under s. 302, I.P.C. 
In the Sessions Judge’s cpinon, the whole of 
the prosecution evidence was untrustworthy 
and materially discrepant. He accordingly 
acquitted all three accused of the murder of 
J.M-, but convicted 8.D., on the charge under 
s. 326, Penal Code, added by himself during 
the oourBe of the trial, of having caused 
grievous hurt by means of a stabbing instru¬ 
ment to another person A., and sentenced him 
to transportation. But 8.D., had not been 
committed foe causing injury to A. In a note, 
subsequently added to his judgment, the 
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BessiODS Judge observed that the injury did not 
amount to grievous hurt under a. 32G, Pouiil 
Code, but the oQance did amount to one under 
s. 324, Penal Code, for which he inilicted the 
maximum punishment awardable under s. 320, 
Penal Code, because ” he was certain that S.D- 
had bad a band in the killing of J.M. ’ 
that ihe Soseions Court is not a Court of origi¬ 
nal jurisdiction, and. though vested with largo 
powers for amending and adding to charges, 
can only do so with reference to the immediate 
subject of the prosecution and committal, and 
not with regard to the matter not covered by 
the indictment; and, therefore, the conviction 
of S.D. of an oSence under s. 326 allvged to 
have been committed on A. is illegal and must 
be set aside ; the addition of the second charge 
was not amere iriegulariiy but an illegality not 
covered by 8. 537, Crim. Pro. Code; the evidmee 
was untrustworthy and materially discrepant, 
on which it was not proper to order a re-trial; 
an accused should nob be convicted on the 
strength of evidence, which is disbelieved so far 
as the other oo-accused are concerned, if the 
ground for disbelieving it is common to all of 
them ; a dying declaration inconsistent with 
the other prosecution evidence, full of mslocial 
contradictions and discrepancies, is as valueless 
as the evidence iiself. In awarding punish¬ 
ment, it is illegal to pay any regard to the 
oQence of which an accused was charged but 
imquiltcd. BhaH DIN v. CltOttS. 20 P.W R. 
1909, Cr. = 4 Ind- Cas. 993*11 Cr,L,J.13l. 
(32 C. 26, 26 II. 61 (97). F. ; 8 A. 665, R.) 

_S. 228 ( = 1882, B. 226 ; 1872. s. 447 ; 1861. 

8. 24S). 

See ChaRQQ. 

(2286)—S. 228—See Nos. 2272 , 2281, 2282, 

supra. 

(2287)—Sb. 228, 229. 2U-See CONFESSION 
—CONFESSIONS BY CO ACCUSED—ADMISSI¬ 
BILITY, 11 B.H.C. 278. 

-S. 229( = 1882, B. 229 ; 1872. s. 448 ; 1861, 

B. 246). 

See Charge. 

(2288)—a. 229—See Nos. 2272, 2282, 2287, 
supra, 

(2289)—Ss. 229 and 837 { = Crim. Pro, Code, 
1832, 5J. 229, 637)-A(fcZUion of new chatge— 
Where a new charge was teadsloud to the jury, 
but was not specially explained to the prisoner 
and he was not called upon to plead m that 
charge, but hts oounsel, on being asked, did 
not require a new trial, held, that the accused 
was not prejudioed by the addition of the new 
charge, and the omiEsion would not aileot the 
trial. Queen-Empress T. appa subhana 
MBNDBE, 8 B. 200. [Dies., tl A. 525, 12 A. 
551, 16 B. 414. 10 C.P.L.B. 18, Cc., ii., 3 L. 
B.R. 76 ] 

— 8. 280 (-1882, B. 280 ; 1872, B. *80). 

(2290)—8. 230—See Nos. 1626, 2272, supra, 
114 
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-S. 231 (=1882. B. 231 ; 1872, 8. 449 ; 1861, 

B. 217). 

(■229l)-3. 231-Sce Nos. 2272, 2287. s«pra. 

-S, 232 ( = 1882, 8 232 ; 1872, s 451). 

See Charge. 

(2292)—S. 232 ( = Pro. Code. 1882. 

s. 232 )—Assessor’.^ fisi—CV-ni/i »t£)i o/ rank and 
slaltis-Refusal to acl.—A gentleman of con¬ 
siderable rank and status should not bo pUced 
on the list of assessors, or. i< put upon the list, 
ought not to be summoned to serve as an assess¬ 
or. unless it were known that bo would be 
willing to act as such, in the matter of Ihe 
petition of RAJA BHUPINUah BaHADUR 
SINGH. A W N. 1897. 167. 

(•2293)-S. 232-Sce Nos. 2237, 2264, supra 
and 3692, infra. 

(2291)—Ss. 232 and 423—Conuiefiort in 
abieucc of charge—NeW trial, power of appellate 
Court fo Ol der.—Whore the accused was charged 
under s- 471. Penal Code, for dishonestly usmg 
a forged document, but was convicted eventually 
under s. 500 for defamation contained in that 
document, field, that the Se.®5ions Judge, to 
whom the case went up on appeal, was wrong 
to order a re-trial for defamation, if he thought 
it WAS ueccssary, under s. 423, but should have 
ordered it under 8. 232. Queers. —Whether an 
appellate Court has. under s. 423 (ui. general 
powers to order a new trial? GOBINDA 
PERSIIAD PANDEY V- G L. GARTH, 28 C. 63 = 

5 C.W.N. 819. 

(2295)—Ss. 232. 423—Se« PENAL CODE, 
ss. 147. 323 and 448, 30 C. 238. 

(2296)—Ss. 232 and 423 (5)—Sec RE-TRIAL. 

7 C.W.N. 301. 

_S. 233 ( = 1882. B. 233 ; 1872, 8. 432). 

See CHARGE. 

See JOINDER OF CHARGES. 

See Joint trial. 

(2297)—S. Distinct offences — Offences 

under ss. 411 and 489 (c). J.P.C.—Separate 
friol.—OUences uodpre8.4ll and 489(c), Penal 
Code, ate distinct offences and. therefore, can 
be tried eeparately. Where an accused was 
tried by a Magistrate and convicted under s. 411, 
and the evidence disclo-ied also the commission 
of an offence under s. 469 (c). triable exclusively 
by a Court of Sessions, held, that the con¬ 
viction under e. 4U was proper, inasmuch as 
the oflanoes under ss. 411 and 489 (c), Penal 
Code, were distinctly and separately triable. 
MOHENDRO Nath Das Gupta t. empbbob, 
29 C. 387=6 C.W.N. 5S0. 

(2298)—S. 233—Distinct offences—Joint trial 
—l.P.C. {Act XLV of 1960), s. 215—Actual 
thief—Restoration of property—Oratifieation — 
Charge.—The aooused was jointly tried and 
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convicted rf thoft ts. 379,1.P.C.), and of receiv- i 
iog gratificaticQ for restoiiDg the property • 
stolen {b- 215, I.P.C.)i The letter ofleoce, it I 
was alleged, was ccmmittcd some days after ^ 
tho former : Bdd. (!) that ibe Irial was bad ; 
(*2) that the result of trying the two distinct ' 
clIenceB charged together is that a conviction 
under one invoivts an acquittal under the 
other ; (3) that a real thief cannot he charged, 
with au cffenco urder s. 215, I.P C. The 
accused was acquitted of both oflencea. IMPE- 
RATOR V, ALU, 12 Cr. L.J. 72^9 Ind. Caa. 
42L 

(2299)— S. 233— ChatJoinder of ^ Penal 
Code {Aci XLV of 1S60). s. 411^Stolen f,ropei ly 
—Possession I f the propeltjf stolen from several 
persons at dioerent timcs^Chaige, delect in- — 
Unless It appears that articled for the po 9 * 
Bession of which the arcused i^ charged under 
6 . 411. I.r.C , came in bis p<sses&ion on diiler* 
ent occasions, tho trial is not irregular on 
account of the fact that tho articles were stolen 
from several persons at diOerent times When 
it is not shown that tbe accused is prejudiced 
on account of a defect in tbo charge, the Court 
of appeal cannot intcrfcrD with the conviction. 
Wasawa Singh v. King-Kmperorof India, 
36P.L.R, 1910*8 Ind, Cat. 229*11 Cr, L.J. 
597. (10 OAV.N. 520, 11 C.W N 1128,13 0, 
W N. 418, 1067, fc,) 

(23CO| —S, 233 — One charge including two 
c/jences — Illegality^ — i2e-friaf, — Whero one 
charge was framed in respect of two offences. 
Beld for each odeoce a 5 eparate charge should 
have been framed. Tbe inclusion in one charge 
of several distinct offences is an illegality and 
the conviction cn such a charge must be set 
aside. The conviction of tbe accused on a 
charge so framed was set asidei and it was left 
to the Magistrate to consider whether tbe 
accused should be re^tried. ASGAR ALI BISWAS 
V. The King-Empebor, 17 C.W,N. 827 = 20 
Ind. Cae. 609^14 Cp. L.J. 449»40 C. 846. 

(2301)— S. 233—Two accused tried jointly for 
one offence—Power of appellate Court to conuici 
one of them o/ diSerent q^ence.—Where two 
perscDS arc tried together and convicted of a 
certain offence, tbe appellate Court can acquit 
one of them of tbe offence of which be was 
found guilty by the trial Court and convict him 
of a different offence found proved again^^t him 
on the facts. In re D, SURYANARAYANA ROW, 
15 Cr. L J, 660=29 Ind. Gas 1008. (38 P. R. 

190S, Cr. = 115 P.L.R, 1905 = 2 Cr. LJ.694, 
Not F.) 

(2302)—S. 233—See BlOTING, 1 L.B.R. 664 

(2303)—S. 233 — See Nos. 244, 2133,2237, 
2248, 2256, 2264, 2265, 2283, supra. 

(2304)— Ss. 933 and 234—Joinder of charges 
—Act II of 1890, s. 19— Ferry contractor's 
servant—Excessive toll—Former's guilty con* 
nivance—No presumption. — Where accused’s 
seivaot levies toll, without the knowledge of 
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the ferry contractor, his masteti no presump* 
lion arises as to the latter's guilty connivance. 
Each individual levy of excess toll constitutes 
a separate cffence, and ss. 233 and 234. Grim* 
Pro. Code, would apply. EMPEROR v. ARU- 
MUKHAM PILLAI, 1912 M W N. 69 = 13 Ind. 
Cae. 780=13 Cr. L.J. 124. 

(2305)-Ss. 233, 234, 235— 0 /crimi- 
nal breach of Irusf and /afsificafton oi accounts 
commilud in separate transactions—Joint (rial 
*- Afjs;oindcr—Ss. 408. 477-A, Penal Code .—In 
Ibis case tbe accused w^s arraigned on 3 charge?. 
Tbe 1st charge was that, cn i—11—1910, the 
accused cemmitted criminal breach of trust, 
punishable under s. 408, I P C., in respect of 
Rh 600 entrusted to him by his employer. Tbe 
2nd charge was that be. on tbe same day, 
falsified his employer's casb*book by making an 
incorrect entry regarding tbo said Rs. 500, so 
as to cloak the breach of trust referred to in tbe 
Ist charge, and thus committed an offence 
under 9 . 477*A, Penal Code ; the 3rd charge was 
that, on 9—2—1911. be again falsified bis 
employer's cash book by showing tbe total on 
tbe credit side as less by Rs. lOO than be ought 
to have shown it, and so committed another 
offence punishable under 8. 477‘A, I.P.C. Held. 
tbe 1st and 2nd charges could be lawfully tried 
together by virtue of the provision of s. 235 (1), 
CricD. Pro. Cede ; and the 2nd aod 3rd charges, 
each being in respect of an offence punishable 
under P 4 477* A, I.FfC., are made triable together 
by s. 234 , Cnm. Pro. Code. But a charge under 
s. 408. I.P,0., cannot be legally tried together 
with one of falsification relating to a distinct 
act of misappropriation committed in a different 
transaction. EMPEROR v. JiDaN KRTfiTO 
Baqchi, 40 C. SIBs 20 lod. Gas. 412a 14 Cr, 
L.J. 428. (SO M. 828, 25 M. 61«28 I. A. 257, 
F.) 

(2306)—Ss. 233, 234, 235—Falsification of 
accounts—Nine separate faUifications-Lega** 
!ity of charge —See PENAL CODE. s. 477*A« 13 
Gr. L.J. 251-J4 Ind. Cas. 603 = 1912 M.W. 
N. 645, 

(2307)—Ss. 233, 234,235 and 233—Joinder of 
charges .— Where, at atrial, several persons are 
charged with several offences, punishable under 
as. 302 aod 323. Penal Code, which do not form 
part of tbe shido transartioo, held that tbe trial 
was illegal ShANKab v. K1NG*KmPEROR, 
llAXJ. 168 = 18 Ind. Gas 676=14 Cr. L.J» 
116. 

(2308)-S9, 233, 234, 236. 239, 537—Sea 
Joinder of charges—Misjoinder op 
CHARGES. II C.L.J. 182. 

(2309)—Ss. 233. 234 and 239-Joindrr 0 / 
chaYgts—Sivtral accused personst if can be 
jointly tried for disfincf p^ences of the same 
kind, committed within twelve months. —8. 234 
of tbe Code does not apply where several persona 
are jointly accused, bat refers to the oaae of a 
EiDgle accused person. Wheot therefore, several 
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accused porsoDS weic jointly obargod with hav¬ 
ing. 00 two separate dates, within the space of 
twelve months, oommittcd two oSoncea of the 
game kind no* forming pact of tbe same traos- 
action, hdd, that ‘ibe joinder 
BUDHAI SHEIKH V. EMl’EROR, 33 C. 292-10 
C W.N. 32 = 3 Cr. L.J 126. [E.. 10 Ind. Cas. 

63=12 Cr. L-J. 208 = 122 P.L.R. 1911=;y8 
P.W.R. 1911. Cr.; 10 lod. Cas. 331 = 168 

P.L.R. 1911 = 37 P.W.R. = 

LJ. 266. 8M.L.T. 286=7 Ind. Ca^. 390= U 
Cr. L J. 477; /f.. llCLJ. 182 = 11 Cr. L J. 
244=5 Ind. Cas. 769, 15 C.L.J. 517 — 16 

OWN. 1105 = 13 Cr. L.J. 609 = 16 InJ. Ca«. 
257, 11 C.W.N. 54, GCr. LJ 442 = 6 C.L.J. 
757, 1 S.L.R. 73. Cr.] 

(2310)—Sg. 233, 234. 439, 537—See CHEAT- 
IKO—False PebsonatioNi 4 L.B.R. 315-9 
Cr. L.J. 15. 

(2311)—Ss. 233. 234. 535 (1). 537 {a]—Thr(e 
separate complaints of ojjfences cf the same hvia— 
Framing of a single charge setting out one otjence 
in respect of three lomplainls—Irregularity V 
vitiates triof.-Wber® three diSerent leoAQig 
laid three separate complaints ol cbeating 
against the petitioner, who was an officer ol ibo 
Bettiah Raj entrusted with the work of collect¬ 
ing rents from tbe Raj tenants, and the Magis¬ 
trate tried rbe' three complaints at one trial and 
framed only one charge, setting out only one 
offence cf cheating in respect of all the three 
compUiQts. and the petitioner made no obj.c- 

tion at the time of the trial: //cfd-thHt the 
trial was not bad merely on tbe ground of the 
omission to draw up separate charges for each 
offence. MUSU SINGH v. KlNa-EMPEUOR. 

18 C W.N. 183=41 C. 66 = 22 Ind. Cas. 1008- 
16 Cr. L.J. 224. 


(2312)—Ss. 233, 234, 637 ( = Crim. Pro. Code. 
1882. 85 . 233. 234. 537)—/omi inal for distinct 
offencfs.—Where the acoosed. at one and the 
dame trial, were charged with robbery aoil 
murder committed in the course of tbe robbery 
and also of a robbery committed some hours 
previously at a place ihree miles off the scene of 
tbe former crime, held, that the joint trial of 
the first robbery and the eubsequeot robbery 
and murder was only an error or ao irregularity 
witbiti tbe meaning of s. ^*^7. 

EMPRESS T. MULUA. 14 A. 502 = A.W N. 
1892. 99. [P.. 29 B. 493 ; F. and Fxpl., 20 A. 

629 = 18 A W.N. 152 ; R , 33 B. 2 Jl = iOBom. 
L.R. 978 = 9 Cr. L.J. 226 = 4 M.L.T. 460. 22 C. 
60, 37 0. 839, 32 M. 173 = 9 Cr. L.J. 671 = 2 
Ind. Cae. 343, A.W.N. 1907, 208 = 6 Ct. L.J. 
316, 14 Bur. L.R. 806 = 7 Cr. L.J. 245 = 
U.B R. 1907, 4th Qr., Ct. P.O. 7 (8>. 2 L.B.R. 
10. 6 0.0. 236, 7 P.R. 1901. Or. = 68 P.L.R. 
1901.] 

(2319)—Ss. 283, 934, 637— See JOINT TRIAL, 
6 C.L ;. 757 = 6 Or. L.J. 443. 

(33141—38. 293, 286-S<wraldacoif« on the 
same night—Charge, form e/.—Where certain 
persons are charged with having committed 
fonr separate daooities in the coarse of tbe same 
night, there most be distinct chargee for each 
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dacoity, although tbe offences, being oommittcd 
on ono and the same nigbt, formed one series of 
acts so connected together as to form part of the 
same ttaosaciion and wore triable at one trial. 
EUPEIIOK v. P.^TTU, 26 A. 195 = A.W N, 1903, 
231. (A.W.N. 1902, 42, R ) [S.. 10 Bom.L R. 
848 = 8 Cr. L.J. 281. 10 Bom. L.R 973=9 Cr. 

L J. 226 = 4 M.L T. 450 ] 

(2315)-5s. 233. 2i5-CIiarfjes und^r ss. 302 
and Penal Code.—Charges under es dOi 
and 201, Penal Code cannot tc combined. In re 
SAVARA SANKADU. 2 Weir 301. 

(2316)—S8-233 and 235-Jiyj'ufcr of charges 
^Charges framed vaguely and ivtihont ipeajtca- 
tion—Ohjeclionnot taken before Sessions Loun 
or tn fljineof.—Where appellant, a Katuam. was 
charged with fraudulent falsification of Govern¬ 
ment accounts of his villugo under s. 4/f, 
IPO by making six or nine eotriis of pay¬ 
ments which were subsequently corrected, so as 
to show less amouDls as collected, and thus 
credited the d.fference in tbe amounts to bis 
own puUab, and it w..s conteiulcd that tne 
ioiodet of charges was illegal and they were 
framed vaguely and without sufficient specihca- 
iion of the eciiries charged as false. Held that, 
as no objection whs taken before the Sessions 
Judge until iirgumeot and be was not Mked to 
amend the charges, and the said objeotioo was 
also not taken in the appeal, the accused was 
riahily convicted, inasmuch as the several false 
entries were made by tbe Karnam in tbe course 
of one itausaciion. and be was not hampered in 
bis defence by tbe defective form of the charge, 
as to the substance of which 
aov doubt entertained. 

BAMANAY?A V. EMPEROR. 1912 M.W N. 843 
«13Cr. L.J. 251 = 14 Ind. Cas.COS. 


(2:n7i—Ss. 233. 295. 220 -Inegulanly tn 
charge-iltsioinder of offences and 
Charge framed, confusing— Prfjuaice-Iie-lrxat 
bu a new A/ccisfrafs.—Where the two petitionerg 
were charged under s. 324, I.P.C., with causing 
hurt to three per.sons and only one charge was 
framed against ihem which was in the following 
terms -.—“«bat you. on or about the lat day of 
February 1906. at M voluntarily caused hurt to 
B S. and L. by a dao, a catting instrument, 
and then by committed an offence punishable 
under s. 324, I.P.C.. " and one of the petitioners 
was convicted under a.324.1.P.C.. and the other 
oetitioncr was convicted by tbe lower appellate 
Court under 8.362, I.P.O., for usirg a lathi 
against two ol the persons named in the ebarge- 
Held—that tbe irregularity in the charge might 
have prejudiced the accused in their trial, and 
tbe conviction should bo set aside and .the 
accused should be retried on charges properly 
framed. Re-trial by a new Magistrate ordered. 
BITAL CHANDRA MaITRA V. THE EMPEROR, 
17 C.W.N. 419 = 19 Ind. Csi. 308 = l4 Cr. L.J. 
219. 

(2318)—8a. 233, 236, 239 —Sm FbNAL CODE. 
88. 34, 141, 142,147, 149. 11 Cr. L.J. 30 = 4 
Ind. Cas. 700 = 6 M.L.T. 17. 
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(2319) 233 and 236 — Contradictorp 

staie>^cut> -Charge, nature of — Evidence.— 
Where h person U charged with having made 
two eontradictory statements, two separate 
oburguj ought to bo framed ; and such evidence, 
as js procurable, should be adduced to prove 
the liisiif' of one oc olbec of the two statements. 

i^rniAC Prosecutor v. Kali Vann.an, 2 
Weip 299. 

(2320)-^Ss 233, 236.—If a person is charged 
witb havir'g mtde two contradictory statemeQts» 
two charges should be framed, one relating to 
each statement. If it were found inipoH^iblo to 
say which of the two .sUtemonts is false and 
that the two cannot be reconciled, the prisoner 
ouqht to be conviclod accordingly, under s 236, 
Grim, Pro. Code. PUBLIC PROSECUTOR v! 
Muthu Vaknan’, 2 Weir 300. 

(2321 )^Ss. 233. 236, 535, 637 (a)—Charge — 
Rioting^Conviclicn for hurt—Comnioa object 
of causing hurt to coynplainant —Couuicfion for 
causing h>ArI to another, if legal--* Merely on 
the ground that no charge was framed, ’* 
meaning of—Penal Code, ss J47, 323.—Where 
an accused person is charged wub rioting under 
s. 147, Pern! Code, with the common object of 
causing hurt to thu complainant, he cannot be 
convicted of causing hurt to another person, 
S. 233 of the Grim. Pro. Code is mandatory, 
and foe every distinct oQonce, there should be 
a sepafcito charge which sbouldi except in cer¬ 
tain ca^es specified, bo tried separately. The 
werdsmerely on the ground that no charge 
was framed ” in s. 535 of the Grim. Pro. Code, 
mean a C4se where the ofience being a petty one 
and the evidence beiog (airly taken, the Court 
framed no charge at all* Bat where the Court 
frames a obarge, then it aannot be said that the 
conviction is invalid merely on the ground that 
no charge was framed. Such a case does not 
come under s. 637 (a) of the Crim. Pro. Code 
and 9. 236 does not apply to the case. SITA 
Ahirv. Emperor, 13 Cr. L.J. 593^16 lod. 
Cas. 161. 

(2322)—Ss. 233 and 239— Joint trial of three 
persons, om for an offence undrr s- 457 and the 
others for an offtnee under $. 411, Penal Code,— 
Three persons were jointly tried and ooovicted 
at one trial, one for an ofiooce under e. 467 and 
the other two for an offence under s. 411. Penal 
Code. No objection as to the illegality of the I 
trial was taken before the Magistrate or the | 
Bes^ioos Judge. Nor dit it appear that the ' 
theft and the receipt of the stolen property were 1 
parts of the same transaction. Held, under the ^ 
oircumstancea, that the joint trial and the 
conviction were illegal and opposed to the pro¬ 
visions of 8. 239 of the Crim. Pro. Code. It is i 
not a mere irregularity curable under s. 537. ! 
Crim. Pro* Code. Gurditta v. EmpEROR, 
i P L R. f905»2 Cr. L.J. 30. 

(2323)—Ss. 233, 239—Join! trial—Meaning of 
“same offence'*' —S. 239 not applicable where 
charge against each accused «s mutually exefu- 
sihe.—Where two accused were tried together on 
a charge of having caused grievous hurt to a 
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person, and the allegation was that either one 
or the other committed the crime, and the 
Magistrate discharged one of the two accused 
and convicted the other : Held that the words 

samo offence " in s. 239 of the Code of Criminal 
Procedure imphed that both the accused should 
have acted in concert or association, and did not 
apply to a case like the present, and that the 
two accused ought to have been tried separately 
as required by the provisions of s. 233. AZIM- 
UD-DIN V. Emperor. 14 Cr. L.J. 363 = 21 lod* 
Cas. J63=7 L.B,R. 68 = 6 Bur. L.T. 191. (6 
M. 396, P.) 

(2324) “56*. 233, 239—Disftnct o^^etices—Joint 
(rial—Defamatory resolutions—T/'ansmisstou of 
resolutions to a newspaper — Concert. —Where 
accused Noe. 1 to 3. who were charged with 
passing and publishing resolutions defamatory 
of the complainant, wore tried jointly with the 
fourth accused, who was charged with trans¬ 
mitting the resolutions to a newspaper: Held, 
tbAt. in the absence of a concert between all the 
accused, their joint trial was illegal, as the 
offences committed by accused Nos. 1 to 3 and 
the offence committed by the 4th accused were 
not committed in the same transaction within 
the meaning of s. 239, Crim. Pro. Code. 
Krishna Dass vital Dassv. emperor, il 
Cr. L.J. 133 = S lod. Cas. 436 = 7 H.L T. 127. 

(2325)—Ss. 233 and 2Z9—What persons may 
not be tried jointly—Mis joinder,—X, B. and C 
passed certain resolutions defamatory of the 
complainant and published those resolutions, 
and retransmiited the resolutions to a news¬ 
paper. All the four persons were tried together 
and ooDvicted. But it was not shown that A, 

B and C instigated D to write the letter to the 
paper or that they had any common purpose* 
Nor was there any evidence to show that the 
offences were all committed in one and the same 
transaction. Beld, s. 239 not being applicable 
to the c^se, s. 233 prohibits the joint trial of A, 

6 and C along with D, In re PURUSHOTTAM 
MULJr,7 M,L.T. 127. (25 M. 61, dppl) 

(2326)—Ss. 233, 239 and 537—Joiuf trial— 
Misjoinder of parties — Re-trial. —Where two 
persons were tried together in the same trial, 
for ofience^ under ss. 411 and 411, I,P.C., each 
of these persons being charged with the same 
oSenoe only in respect of a currenoy note of 
Rs. 500, but in respeot of the charges on two 
other currency notes of Rs* 100, the charge 
against each of the accused being separate and 
distinct and relating only to one of those cur¬ 
rency notes, held, that there was a misjoinder 
of patties, [fi., 29 B. 449-=7 Bom. L.R 5270 
An Appellate Court, in discharging the accused 
on the ground of misjoinder of patties, has 
power to add to that order a direction that the 
accused should be re-tried. It cannot be con¬ 
tended that futther proceedings should be left 
to the dUcretioQ of the Magistrate* There is 
DO reason at all why the superior Court should 
not point out to the Magistrate the course 
which should he taken in such a matter. Mis- 
joinder of parties is not fatal to the proceedings, 
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but is an irregularity which requires that the 
Court should consider whether, under the terms 
oi 8. 537, it has, in fact, occasioned a failuro of 
justice, Where no objection was taken before 
the trying Magistrate for the joint trial of a 
person charged under s. 4H with a person 
charged under s. 381, Penal Code, and the evi¬ 
dence was that the former was handling the 
stolen property only a few hours after the theft, 
held, that the joint trial of him with the person 
charged with tho theft had not occasioned a 
failure of justice. KDMUDINI KaSTA GUHA 
V. Queen-Empress. 28 C. 104. {i4 C. 395. 

15 B. 491, 4 A, 147, 2i.) [Diss., U.B R. 1907, 

1st Qr.. Cr.P.C. 5«14Eur. L.R. 38; ii,, 29 B, 
449 = 7 Bom. L.R. 527, 36 M. 457 = 10 M.L.T, 
506 = 2 M.W.N. 1911 , 576 = 12 Ind. Cas. 961 = 

12 Cr. L.J. 585 = 22 M.L.J. 73. 14 Ct.L.J. 230 
= 9N.L.R. 42 = 19 Ind. Cas. 326-3 

(2327)-Ss. 233. 239 nnd 5 Z 7 —Misjoinder of 
charges—Joint trial — Offences in different 
villages on different nights—One accused charged 
vjithoffences under ss, 457 and 380. l.P.C, and 
the other with offences under ss. 457 and 380 ov 
411, l.P.C.—' Same transaction‘—Irregularuy 
or illegality—Whether curable or not.-S. 239, 
Grim. Pro. Code, does not permit the joint 
trial of accused for diSerent offences committed 
in the oourse of diSoront transactions. Where, 
in respect of ofleiicea of house breaking and theft 
committed in two diCerent villages on two 
distinct nights, tho 1st accused was charged with 
the offences under ss. 457 and 380, l.P.C.. and 
the second accused with those under ss. 457 and 
380 or 411, l.P.C , and both the accused were 
tried at one trial in respect of the above charges; i 
Held that the trial was bad. (33 C. 292, 29 \ 
B. 449. F.j Beld further that the charge was 
bad foe vagueness as it did not specify the 
articles stolon or the name of the person whose 
house was broken into, and the place of oSeoce 
was given only asTadigotla whereas the trial 
was lor o&CQCes committed both at Tadigotla 
and at Nallapu Reddi Palli. Per Seshagiri Iyer. 
J. —Disregard of a plain duty cast by law on a 
Magistrate cannot be condoned with reference 
to 8.637. S. 233, Crirr. Pro. Code, must be 
etriotly^applied save where tbe Code itself 
provides exceptions. (25 M. 61. 41 C. 722. 30 
A. 351, 29 0. 386, 41 C. 66, B.l Quare 
Whether the two cfiences may not he said to 
arise out of tbe same transaction. MAI»a 
MEKALAKATI SUBDADD v. KINO-EMPEBOR. 

2 L.W. 263 = 28 U.L.J. 381 = 16 Cr. L.J. 293 = 
28 Ind, Gas. 322. 

(2328)—8fl. 233.239, 537—See JOINDER OF 
GHABOEs—M isjoinder of charges, 5 F-R. 
1900, Cr. 

(2329)—Bs. 233, 239, 537—See PENAV> CODE, 
e. 419, 149 P.L.R. 1903 = 17 P.R. 1903. 

(23301—Se. 283. ‘ii2—Joint trial of several 
accused in summons case— Applicabilily of.— 
The aooused were tried together and convicted 
for an enoroaohment on a grazing ground. It 
was found that each oi the accus^ cultivated a 
separata pieoa of land. They did not all join 
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together to cultivate the same piece in com¬ 
mon. Tbe question for decision was whether 
9 . 2;13 of the Code applied to the present case, 
which was a summons case, in which no formal 
obargo was necessary. Held, a charge is an 
essential dement in any trial and if the provi¬ 
sions as to joinder of charge.s do not apply to 
summons case, ihoro are no other provisions of 
law to guide Magij-trate. But, in a summons 
case, a charge need not be embodied in writing. 

I S. 233 of tbe Code applies to ninimons cases 
alfo. KiNG-EMrEitOU V. SAN DUN. 3 L.B R. 
52 F.B. = 2 Cr. L J, 739. <9 A, 452, Diss.; 25 
M. 61. 5 M. 20. L.U.R. 187-2—1892. 4-2l. 2 L. 
BR.72.fi.) [E.. 4 1 0 . 694 = 19 C.L J. 53 = 

15 Cr. L.J. 73 = 18 C.W.N, 486 = 22 lud. Cas. 
425.] 

(2331)~Ss. 233, 251. 25-2 and 256—See JOINT 
Trial. 3 L.B.R. 280=5 Cr. L.J. 417. 

(2332)—Ss. 233, 334 and 537—See RIOTING. 

8 C.W.N. 344. 

(2333)—Ss. 233, 410 —Misjoinder of charges 
—Summons case—See BEN. ACT V OF 1909, 
ss, '2, els. i6). (7), and (14), 46, 48, 19 C.L.J. 
53 -13 C.W.N, 486-22 lod. Caa. 425 = 15 Cr. 
L.J. 73 = 41 C. 694. 

(2334)-Ss. 233 and b3T—Mifjoiuder of 
parlies—Joint trial of persons charged with 
onninal breach of trust and recfiuing stolen 
propeity-ObUction, when to be taken—Penal 
Code, ss. 407 and 411.—A misjoinder of parlies, 
iu«t as a misjoinder of charges, is not fatal to 
the proceedirgs. but is an irregularity which 
requires that tbe Courts should consider, under 
the terms o( s. 037, whotber it bas, in fact, 
occasioned a failure ol justice. Where neither 
before the Magistrate, who tried tbo case, nor 
in tbe appellate Court was any objection taken 
to the joint trial of persons charged, under 
8 . 407, Penal Code, with dishonestly receiving 
and retaining stolen property, which bad been 
taken by criminal misappropriation, with tbo 
person charged with tho latter cfience, held, 
that tbe objection could not be properly raised 
before the High Court in revision, and that it 
could and should have been raised at an earlier 
stage of the proceedings, and that, therefore, 
it should be held that, not being so raised, it 
had not, in fact, occasioned a failure of justice. 
KALI PB08AD MaHISAL V. QUBBN-EMPRESS, 
28 0. 7. (27 0. 839. E*.) [Diss,. U.B.R. 1907, 
l 9 t Qr. Cr. P. 0. 5 = 14 But. L.R. 38 ; F., 28 
C. 10.] 

(2335)— Ss. 233, 537 { = Crini. Pro. Code, 
1899, ss. 233 and 637)—Trial of offences under 
ss. 376 and 377 together—Conviction—Validity. 

_The mere fact that an accused was tried at tbe 

same trial, in contravention of the provisione 
of 8. 233, Crira. Pro. Code, for ofiences under 
88. 376 and 377, I-P.C., ia not sufficient to in¬ 
validate tbe conviction for either cdence in the 
absence of evidence that he was prejudiced in 
his defence. B. 537, Crim. Pro. Code, was 
applicable to an error ol this kind as well as to 
any other mere error of procedure. EMPRESS 
7. AMILAL PBRDHAN, 9 C.P.L.B, Cr, 23. 
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(23233. 537—Owssion to frame 
lu") rcp'^^a^c ciiarrje^ for two o^ences if vitiates 
tr:^I - Jfi^^'inct ofTencc, meaning o/—S. 537, 
irrtniilnrft^ cured 5.V—Scope of section. —Tbe 
pcLitinnor w\s charged with aod convicted of 
having caused hurt to two persons and thereby 
having comraitted an offence under s. 323. 
I.P.C. Only one charge was framed against 
tbo petitioner in respect of the hurt caused to 
two persons. Held per Sharfuddin and Beach> 
croftn JJ —That the omission to frame two 
separate charges was an irrcgolarifv cured by ! 
a. 537, Grim, Pro. Code. The effect of tbe I 
words subject to the provUmos hereinbefore 
contained*' in s. 537. Grim. Pro. Code, cannot 
be that the section is to have no application if 
there has b^'en any d^'p irture from any of tbe 
previous section of tbe Code. Tnose words 
must be read as having reference only toss. 529 
to S3G and do not refer to the entire Code 
that precedes that section. That tbe case of 
Subranirinia iper v, Kiug^EmperoVt is not an 
authority for tbe proposition that {nilure to 
observe the Crst part o! s. 233 is fatal to the 
trial. Deachcrofl, J.—The observation of the 
Judicial Committee that'* their Lordships are 
unable to regard the disobedience to an eicpress 
provision as to a mode of trial as a mere 
irregularity '' is limited in its applicitioo to the 
case where charges are tried together which tbe 
law expresf'ly says shall not be tried together in 
the same trial. The words mode of trial ” in 
tb.at sentence cinnot have reference to the 
formal dofoct of drawing up one charge instead 
of two Tbe drawing up of the charge is part 
of trial, but the words mode of trial" have 
reference to the constitutioD of tbe trial and 
when their Lordships speak of " disobedience to 
an express provision as to a mode of trial " they 
do not refer to a formal defect in tbo proceedings 
in a trial which is properly constituted. 
Sharfuddin, J.—In Subramania Tger v. King- 
Emperor the case before the Privy Council was 
not that any provision of tbe s. 233 was 
contravened. Tbe only question before their 
Lordships was whether the mode of trial 
in which the indictment contained 41 acts 
spread over a period longer than 12 months 
was or was not illegal by reason of the 
provisions of s. 234 of tbe Code. What 

their Lordsbipa of the Privy Council have 
prohibited is that, if the law expressly provides 
a particular mods of triali a disobedience of 
that vitiates tbe whole of the trial. It is doubt¬ 
ful it the framing of the charge is a mode of 
trial, but joint trial of charges as to distinct 
offences would be a mode of trial, and if au 
accused is tried jointly on several charges not 
coming under S9- 234g 235. 236 and 239 that 
trial would be null and void. When two 
offences have been committed and they have no 
connection with each other, they are distinct 
ofiences within the meaning of s. 233, Crim. 
Pro. Code, Fletcher, J. S. 233. Crim. 
Pro. Code, provides that, for every distinct 
oSanoeof which any person is accused, there 
eball be a separate charge, Tbe causing of 
hurt to two diSereot persons is obviously two 
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difitinct offences, and there ought to'havo been 
two separate charges framed against the peti¬ 
tioner of the offences charged under s. 323, 
I.P C.. and the iailure to do so rendered the 
trial illegal. Tbe whole of s. 537 is governed by 
the word? “subject to the provisions herein¬ 
before contained.” This includes, amongst 
other provisions, the provisions contained in 
s. 233, and a neglect of the provisions contain¬ 
ed in that section is not cured by s. 537 Ram 
fiURHEG Singh v. King Emperor, 19 C,W. 
N. 972. (25 M. 61 = 5 C.W.N. 866, R.) 

(2336)—S?. 233 and 555—See FALSE Evi- 
DENCE, 10 C. 937. 

-S. 234 (= !SB2. B. 234; 1872, b. 453). 

See Charge. 

See JOINDER OF CHARGES. 

See JOINT TRIAL. 

(2317)—S. 23i—Changes under s. 477-4, 
Penal Code, o/ /alsification of a book or account, 
more than 3 in numbijr,—Every act of fabifioa- 
tjon of a book or account would amount to an 
offence under tbe Code under s. 234 An 
accused can only be charged and tried at one 
trial for any number of ofieoces of the same 
kind not exceeding three committed within the 
space of one year. Tbe explanation appended 
to s. 477-A dees not purport to override 
s. 234, Crim. Pro. Code. [4ppf., 4 Bom. L.R. 
433.] The ahoratinn in tbe law by s. 222 (2) 
of tbe Crim. Pro. Code of 1898 does not apply 
to a charge under s. 477-A of tbe Penal Code. 
It applies only to criminal breach of trust nr 
dishonest misaopropriation of money. QUEEN- 
E.MPRESS V. MATI LaL LAHIRI, 26 C. 560*3 
C.W.N 412 [Relon, 41 C. 722=lft C.W.N, 
1152*15 Cr.L.J. 153 = 22 Ind. Ca«- 729: R.. 32 
A 67 = 6 A.L.J. 977 = 11 Cr.L.J. 53 = 4 Ind. 
Cas. 80S.} 

(2338j— S. 231— Joint trial (or several acU of 
misappropriation—Separate acts of misappropria¬ 
tion,—kn accused person cannot becharged with, 
and tried at tbe same time for, criminal mis¬ 
appropriation of a sum which is not tbe subject 
of a aingle act of misappropriation but which 
represeot'4 a general deficiency coosisting of a 
lengthened series of separate defalcations* 
Where there have been separate acts of mis¬ 
appropriation, tbe'aocused cannot be tried at tbe 
same time for more than three of such acts 
committed within a year ; but when it may be 
properly inferred from the evidence that there 
has been but one act of misappropriation, 
although the sum misappropriated may re¬ 
present the aggregate of sums received by the 
accused at different times, he m^y then be 
charged and tried at one trial in respect of tbe 
aggregate sum, or if there be three such acts 
ooouriing within a year, then in respect of all 
of them* Ekram Alt v. Quben-Eupress, 
2C.W N. 341, (1 Moo. P.C 447, 8 0. & P.288, 

1 C. & K. 119, 2 Cox. 309, L.R 1 C.C R 323, 
15 W.R. 8, 24 C. 193, 4ppr.; 17 A. 153, IS A. 
116, Disappr.) 
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Crliti. Pro, Code (Act Y of 1898 }—cojUinjtefZ. 

(2339)—S. 234—IrrcffuhrtZ.v.—Charging an 
accused person v?ith and trying him at one trial 
for three oSenoes, punishable undor s». 390, 454 
and 457, Crim, Pro. Code, was held to be in 
contravention of s. 234 of Grim. Pro. Code, 
which defines oBences of the same kind as 
oQencos punishable with tho same amount of 
punishment under the same sootion of the Penal 
Code or of any special or local law. It is not a 
more irregularity to disobey an exoress provi* 
sion as to a mode of trial. EMPEROR v. 
BISAHU PANKa, 15 C.P.L.R Cr. 5J. IL R. 
28I.A. 257. S.) [fi.,8Cr. L.J. 11 = 4 N.L. 

R. 71.] 

(2340)—S. 234—Sccfion if avplies to offences 
against different i)tr$ons- —S 234, Crim. Pro. 
Code, is not limited to cases where tho oSences 
have been committed against the same person. 

It applies where the complainants are diSerent 
persons- Per Fletcher, J—Tho power given by 
B. 234 is however one that requites to he used 
with great care and caution when there arc 
diSerent complainants. ChaTTRADHARI MIAN 
V. KiHG-EMPEROE, 19 C.W.N. 957 = 16 Cr. L. 

J, 332 = 26 liid. Cas. 668. 

(2341) —S. 234—Misjoinder of charges -Trial 
vitiated — Penal Code-^Ss, 409 and 477-4— 
Criminal Breach of Trust and falsification of 
accounts —Where an accused is convicted of 
criminal breach of trust of a certain amount 
made up of five separate sums, and where bo is 
also convicted of five separate falsifications of 
accounts, each falsifmtion being with regard to 
one sum misappropriated, the trial was held 
illegal under 8. 234. Crim. Pro. Code. SUURA- 
MANIA PATTER KRISHNIER v. E.MPEROR. 
1911 2 M.W.N 536 = 13 Cr. L.J, 21 = 13 lod. 
Cas. 213. (32 M. 328, R.) 

(2342)—8. 234-S« Nos. 1826, 2237 , 2248. 
2249. 2250, 2-261. 9'253, 2251. 2259. 2260. 2265, 
2283, 2304 to 2313. supra. 

(2343)—Ss. 234, 235—TriaZ of several offences 
at same time, — Diflerence bstween sjpara^e 
oSences and separate acts done in the course of 
the commission of a single oQenea pointed nut. 
NQA FO CHUN v. QOEEN EMPRESS, U.B.R. 
1892.1896, Vol. 1, 33. 

(2341)—Ss, 234, 235 (1)—7arioa.s charges of 
threatening for the purpose of inducing payment 
of bribes — Single trial — Multiplicity — The 
accused was convicted at one trial of threaten* 
ing 14 persons with injury, unless they each 
paid him a bribe. The alleged threat with 
reference to ten o( them was made at one time, 
and with reference to the rest at another time- 
But tho tenor of the charge was quite difl^reot 
from the facts as above stated. Tbe charge was 
that two specific iodivlduaU were asked, under 
threat of dismissal in case of non compliance, 
to obtain bribes for the aoeueed from other 
people who were not even named in the charge. 
Beld, that, whether the charge be taken as being 
an instigation to obtain bribes, or as indnoiog 
the accused with aolnal threats, it was bad for 
muUiplioity ander s. 334, Inasmaoh as more 


Crim. Pro. Code (Act V of 1898 )—confinited. 

than tbroo separate oSences were involved, 
which oflonces were not committed in one 
transiiction, and that s. 235 (1) did not apply. 

7n re VENKATA Laue. 2 Weir 299- 

(2345)—Ss. 231 Zo‘2.36 and 537 —Misjoinder of 
charues —Meaning of (j-.ansacZion— Illegality and 
no irreqularily.—Where tho accused are charged 
with having entered tho house of the third 
prosecu'.ion witness with a view to coerco the 
deceased person aud his brother to deliver certain 
promissory notes and receipt^, and later in the 
evening obstructed tho complainant's party 
wbeo they proceeded to prefer a complaint in 
regard to what the accused did in tho morning ; 
held, that the accused cannot bo charged 
together for their action in the morning aud in 
the evening in one and the same trial. The 
joinder amounts to an illegality and cannot bo 
cured by the application of s. 537 of the Crim. 
Pro. Code Whether a series of acts form a 
same transaotioo or not would depend upon the 
community of purpose and the continuity of 
aim. The objection as to misjoinder of parties 
Can be takeo in the High Court even if the same 
WAS not taken before the Sessions Judge. Courts 
have not to concern themselves with the ulti¬ 
mate object of the oSendet in det-nniaing the 
nature of the triusaction. It is the immediate 
purpose of the attack that delormines the 
character of the particular transaction. Mere 
iotervil of days will not disturb the oneness of 
of the transaction nor necessarily the fact that 
dlffjront sets of persons were engagiid on differ¬ 
ent occisions. It the aim of tho accused on the 
different occasions was directed towards effecting 
different purposes, the transactions are different. 
In each ease it is a question of fact whether the 
acts are so connocted together as to form part 
of the same iransaclion. The ‘ transaction ’ 
msans a completed act. VIRUPANA GOWD v. 
E.MPEl<OB. 1919 M.W N, 211 = 17 M L.T. 242 
=28 U.L.J- 397 = 16 Cr.L.J. 323 = 28 Ind Gas. 
569. 

(23461—Ss. 231. 235 (2), 239—Trial of licensed 
veodor and bis agont who commits the offenoes 
—Misjoinder of charges —See BENGAL ACT V 
OF 1909, 88. 54. 56. 15 C.L.J. 692 = 13 Or. L.J. 
255 = 14 Ind. Cas. 607. 

(■2347)—Ss. 234, 235. 480. 482. 537 — Sm 
Joinder of charges—When legal, 7 C. 
L.J. 63 = 35 0. 161-7 Cr, L.J 95. 

(2318)— Ss. 234, 236 ( = Crim. Pro. Code, 1872, 
S3. 453 and 455)— PenoZ Code, ss. 325, 387, 392, 
—The trial of an accused in a single trial on 
two charges of offences under ss. 397, 325, 392, 
LP 0. (not of the same kind within the meaning 
of SB. 453. 455, Grim. Pro. Code), renders the 
proceedings only fit to ba annulled, since the 
said oSences have arisen out of two entirely 
different sets of oiroumstances. POLIOB v. 
Pabamanand, GoIid. Dig. Cr. 69 of 1676. 

(2349)—Ss. 231, 2Z9~Charge—Joint trial of 
(too persons for two distinct offences—Misjoinder 
—RS'trial of appellant.—To enable more persons 
than one to be charged and tried together for 
more oSences than one, the offences must all 
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Crim. Pro. Code (Act V of 1699)—continued, 

form part of ibo same transaction. Where 
there is a misjoinder of charges, the conrictions 
and '.-ntcnccs must be set aside and a re-trial 
orclen.i) in the case of the accused who appeals, 
whcilicrhe has been prejudiced by the mi«- 
ir'indcr or not. Po MYA v, EMPEBOR, 7 L.B. 

R. 272-26 Ind. Cas. 636= 16 Cr. L.J. 44. 

(23D0)—iS.*;. 234, 239 — Two accused tried 

iointly tor three cOences—ValiiUy of trial .— 

S. 234, Crim. Pro. Code, refers only to the case 
of a single .accused and is not applicable where 
more pereens than cnc are tried jointly under 
8. 239 of the Code (33 C. 292 = 10 C.W.N 32 = 
3 Cr.L.J. 129,7'.). 8.239, Crim.Pro.Code, is not 
applicable to a case in which each of two 
accused persons, tried jointly, throws tho blame 
and responsibility on the otbor. MAHnUR ALI 
V, Emi’EROB, 168 P.L.R. 1911 = 10 lod. Cas. 
331 = 37 P.W.R. 1911, Cr. = 12 Cr. L.J. 266. 

(2351)-Ss. 234, 537—Scfi JOINUER OFCuaR- 
GES—MlS.lOINDEU OK CHARGES, 25 M 61 = 
11 M.L.J. 233 = 3 Bom. L.R 540 = 28 I.A. 257 
= 5 C.W.N. 666 = 2 Wcic 271 = 10 M L J. 147, 
P C., 12 M. 273 = 1 Weir 376, 14 C. 128. 

-S. 233 ( = 1882. 8. 233: 1872, s. 454, Orait 

nia. |e), (h), (I). (k),) 

See CH-arge. 

Sec Joinder of charges. 

See Joint trial. 

(2352)—S. 235 ( = Crim. Pro. Code, 1872, 
s. 454)— Same offence causinq injury to two fer- 
eone- Se-parate scnidnees—Poiai Code, $■ 71.— 
A man who rode ahorse furiously and knocked 
down another man and bis child, was convicted 
under ss. 279 and 326 of the I.P.C., and 
sentenced under the former to one month’s 
rigocouR imprisonment and under the latter to 
3 fine of Rs. 20. Held that though the ccm> 
binod sentence was within the limit fixed by 
s, 71 of the Penal Code, the caso fell within 
s. 451 (2) of the Crim. Pro. Code, which con* 
templates the passing of a single sentence only, 
and that the order in appeal substituting a 
single sentence equal in ex'ent to the combined 
sentence, was right. Queen-EmpRESS v. 
Lallu, Rat. Do. Cr. C. 159 = Cr. Rg. 10-3- 
1881. 

(2353)—S. 235 ( = Crint. Pro. Code, 1672. 
s. 454)— Picnishnidit for offences under ss. 147 
and 324, Z.P.C.—Under e. 454, Crim, Pro. 
Code, the collective punishment awardable for 
offences under s. 147 and s. 324, I.P.C.. must 
not exceed that which may be given foe the 
graver ofienee. In re Jabdar Kazi, 8 C.L.R, 
360. 

(2354)— S. 235— Separate sentences—Distinct 
offences—Trial lo be generally held before Dis¬ 
trict Magistrate rcith enhanced powers. — 
Where a person was convicted and sentenced by 
a first class Magistrate, to two years’ rigorous 
imprisonment under s. 457 and to another two 
years’ imprisonment for another cfleuce under 
8. 380, I.P.C., held, that, although the separate 
sentences passed on the accused was legal, yet, 
it was desirable that suoh cases should be tried 


Crim, Pro. Code (Act Y of 1898)— continued. 

before a District Magistrate with enhanced 
powers. Empress v. mohubram. 8 P.R. 
1888, Cr. 

j (2355) — S. 235— Distinct offences cemmitUd 

in the some transaction—Separate sentences.— 
\ A person found guilty of rioting armed with 
deadly weapon and also of baviog voluntarily 
caused grievous hurt by means of that weapon, 
is guilty of distinct offences punishable sepa- 
; rately. JaFIR KHAN v. EMPRESS, 32 P.R. 

; 1883, Cr. (7 W.R. 13. 12 W.R. 33. 6 A. 121, 

I Considered.) 

(2356)—S. 235 ( = Crm. Pro. Cede, 1882, 
s. 235)— Penal Code, s. II—Cumulative sentence, 
= Tf, in pursuance of a common object, several 
persons attack at the same time and dacoit two 
bouses belonging to diQecent owners in the 
; Fame village, they are not liable to be punished 
, separately on separate charges of dacoiting each 
I bouse. They can only bo punished for one 
i oSence of dacoitv. NGA SAN DUN v. QUEEN- 
I Empress, L.b.r. 1872—1892, 444. 

(2357)—S. 235 ( = Crtjn. Pro. Code, 1882, 
s. 235).—Distinction between s. 236, Crim. Pro. 
Cede, 1862, and its corresponding s. 434 of 
the Code of 1872, pointed out. NOA TUN 
Btaunctv. Queen-Empress, L B.R. 1872— 
1892, 476. 

(2358)— S- 235 — Charges — Misjoinder of 
cfmryes.—The accused, by means of personatiog 
a Polioe Officer, obtained from A several sums 
of money on difiereot occasions and on one 
occasion attempted to obtain another sum : 
Held —That the trial of the accused on a charge 
under 9. 170, I.P.C., and on three charges of 
extortion in respect of 3 sums, and, in the 
alternative, on three chargee of cheating in 
respeci of those three sums, and on a charge of 
an attempt at extortion in respect of another 
sum. was not illegal by reason of misjoinder of 
charges, as the cfieoces charged were committed 
in the same transaction. R.'.I JAGDISH 
KUMAR SINHA V. ATMA RAM, 13 C.W.N. 
732 = 12 Cr. L.J. 346 = 10 Ind. Cas. 946. (10 
A. 68, R. d F.) 

(2359)—iS. 265—Different acts — Dnconnecled 
— Not one transaction. —Where the accused cut 
a large number of trees ou eight or nine sepa¬ 
rate occasions, eaob felling and misappropria¬ 
tion amounted to a distinct ofience, and it is 
illegal to charge and try accused for all these 
ofiences at one trial. The various fellings are 
not so connected together ss to form one 
transaction, under s. 2?5, Crim. Pro. Code. 
R.aghavendra Row v. Emperor. I9il 2 M. 
W.N. 467 = 12 Ind. Caa. 653=12 Cr. L.J. 367. 

(2960)—S. 235 — See PENAL CODE, s. 71i 
L.B.R. 1872—1892, 440. 

(2361)—S. 235—Sec PENAL CODE, sa. 71, 
406, 417, L.B.R, 1872—1892, 492. 

(2362)—S. 235—See PENAL CODE, ss. 379, 
215, 71 L.B.R. 1893—1900, 226. 

(2363)—S. 23.5—See Penal code. ss. 379 
and 390, 6 C.P.L.R. 36 Cr. 

(2364)—8. 235—See RIOTING, 12 C. 495. 
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Grim, Pro. Code (Act Y of 1898^~con^tn»e(i. 

(2365)—5. 235, cl. l^Chau^es—Joinder of 
charges—Snme transaction—Penal Code.ss. 403, 
465—CrimiaaJ breach of Irnst^Falsificaiion of 
accounts, —Tbe accusod was tried at one trial 
on two charges, one under s. 40S and tfao other 
uodecs. 4BS, Penal Code, for having committed 
cnmioal broach of trust as a servant, and pro- 
pared false accounts for the purpose of commit¬ 
ting the criminal breach of trust. He was 
convicted and sentenced separately on both 
obargos. On appeal, the Sessions Judge con¬ 
firmed the conviction on the first charge and 
reversed that on the second charge, on the 
ground that the accutiod ought not to be tried 
for both the ofiences because they were not of 
the same kind. The accused applied to tbc 
High Court (or annulling conviction and son- 
tcQce ou the first charge, contending aUo that 
the whole trial was illegal and void because he 
bad been tried for two oSences of distinct kinds. 
Hdd, dismissing the application, that the case 
fell within cl. 1 of s, 235 of th^^ Code of Crimi¬ 
nal Procedure, inasmuch as there was only 
one act of criminal breach of tru^^t charged 
against the accused, and the falsification of 
accounts charged was an oScnce which formed 
part of the transi^ciion us to the criminal breach 
of trust, for the accour>tK alleged to have been 
falsified related to ibo act charged under 
8. 408, Penal Code, at^d therefore they were 
ofiences connected with one another and arising 
oat ol the Rame transnetion. EMl*EROR v. 
LaLJI BHANJI, 14 Bora. L.R. 306 = 13 Ind. 
Cas 645=13 Cr, L.J. 501 = 1 Bora. Cr. C. 115, 
(4 Bom. L.R. 433, 30 M- 323, explained,) 

(2366)—S-235 (1)—rmnseefion,” meaning 
of—See NGA PO KE v. QUEEN-EUPRESS. U, 
B.R. 1897 -1901. Vol. I, 31. 

(2367)—8. 235, els. 2 and 3-Sre SENTENCE 
—Cumulative and Separate Sentences, 
Rat. Un. Or. 0. 7y = Cr. Rg. 1M2.1873, 
5 P.R. 1883, 12 0.495, 9 A. 6l5 = A.\V.N. 1887, 
149, 11 C. 349, Rat. Ud. Cr. C. 3G9 = Cr. Rg. 
18 OP 1868, 6 C. 718. 

(2368)—S* 235. 111. (/)—Sawie frans^efton— 
Voluntavilycausing grievous hurt^Falsc revorts 
to cmceal the offence—Police Officer •-‘Penal 
Code* 8S. 831, 330, 114, 218.—The accusfd was 
charged with having caused grievous hurt to a 
person for the purpose of extorting from him 
oonfossioD of his guilt and having, after his 
death from the injuries, prepared false official 
records to conceal the cause of his death. He 
was tried at one trial for the ofiences undoc 
6S. 331, 193 and 216 and convicted on all the 
charges* It was objected that tbc trial was bad 
on tbe ground of misjoinder of charges. Held, 
that there was no misjoinder, as the case fell 
under tbe plain words of 6, 235 and its Ill. (/) 
of tbe Crim. Pro, Code, The transaction of 
making a series of false entries eoaeto attribute 
another cause for the death was in continuation 
of and pursuant to tbe same traosaction of 
voluntarily causing grievous hurt with the view 
of 'extorting concession. Empebob v. BaL* 
WANT, 14 Bom. L R. 41 = 18 Ind, Gas. 829=1 
Bom. Ce. C. 72=18 Gr* LJ, 187, 

116 


Grim. Pro, Code (Act Y of 169S)— 

(2369)—S. 235-Sfe Nos. 64, 245, 24fi, 275, 
1564, IS‘27. 1937, 1948, 1949, 2204. 2248, 2251, 
2265,2305, 2306. 2307, 2314 to 2318, 2343 to 
2347, supra and No. 2521. 3484. 348.5, 3495, 
infra, 

(.2370)^S«. 235 and 35—See ACT XII OK 
1896, ss. 45 and 51. I L.B.R. 33. 

( 2371 )—Ss. 235, 23(5 and 103 Crim. Pro. 
Code. 1S8'2. 5S- 235. 236, 103^—Scope of s. 236— 
Previous conviefiOH or ncguitial^Subscqucnt 
(rial 7ohen valid,^S. 236 contemplate-^ a state 
of facts conatituting a single ofience, but nob 
where it is doubtful whether the acts involved 
may amount to ono Of anotbor of several cog- 
oAto ofiences. Where that is tbe ca<e. tbe 
accused may be simultaneously ebt+rged with 
j and tried foe tbe commission of all or any of 
( such oSeoccs, and after acquitlal or conviction 
I cannot again be tried on tbe same tacts either 
for tbe specific ofience or ofiences for which be 
has already been tried, or for any other offence 
for which ho might then have been tried under 
tbe provisions of the section. But where the 
acts of an accused disclose more offences than 
one and distinct in tboic character, tbe fact of 
^ his having been charged on a previous occ<sioo 
with one offence only is no bar to tbe institution 
of a separate proceeding in respect of some other 
offence which was then disclosed. (8. 403. 2nd 
para). QUEEN-EMPRESS v. CrOFT, 23 C. 174. 
[/?., 12 Cr. Tj,J. 224 = 10 lod. Cas, 168 = 6 8.L, 
K 16, 1 L.B*R. 104] 

(237a)-Ss. 235. 239—Sfe UNLAWFUL AS- 
SEMHLY. 6 M.L.T. 17 = llCf, LJ. 30 = 4 Ind. 
Cas. 700. 

(. 2373 )_S 5 . 235, 239, III {bh^ Joinder of charges 
—Trial for more than one offence — Same 
transaction^Separate offences coryvnitted 07ia 
different day being part of ike same fransaefion. 
—The case for the prosecution was that on a 
certain day the accused wrongfully coofiued 
some persons, fined tb^m and realized a portion 
of tbe fine, and on their promise to pay the 
balance three days later, they were released, 
but on their failure to make the payment on 
the appointed day. they were again wrongfully 
confined for realizing the balance of the fine 
and were beaten and otherwise maltreated. 
The Deputy Magiptrate framed separate obargos 
under s 347 I.P.C., against tbe accused (or 
each day’s offence ; he also framed a separate 
charge against tbe accused under s. 352 and 
g. 952 read with 8. 114. l.P C., as bavieg been 
committed by tbo accused persons on the last 
day. All tbe charges were tried together. Held. 
tbit tbe trans-iotionof tbe last day was in 
continuation of what took pUce on tbe first day 
and tbe beating and other maltreatment alleged 
to have taken place on tbc last day were the 
concluding portion of tbe same transaction and 
tbe charges were rightly tried together. DY. 
SuPDT. AND Remembrancer of Legal 
AFFAIRS, BENGAL y. KAILASH GBANDBA 
OB 06 H. 19C W N. 181=27 Ind. Cas. 181. (30 
B. 49. 27 B. 186, R,\ 33 C. 292, 10 0 W.N. 
63, D.) 
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Crira. Pro. Code (Act Y of 1898)—conrtnucd. 

/iilT; s,. 235, 2.3y, 403-Sec JOINT Trial. 

31 C. 1007. 

• S«. 235, 2.39 and 537— Misjoinder of 
I'li-V'ii’-'—Offence under s. 128, Railway Act 
IX-.1 IsyO)— Code, s 225.—S. 235. as 
r-cards the joinder of different offences, must 
l'(? r- 1 1 with -t. 239, and it is one of the sections 
nieiilioiied in the latter section. An offence 
under s>. 128 of the Riilway Act, and the 
offence of rescuing the person arrested for the 
former offence, i.e., an offence under s. 225, 
I’onal Code, are distinct offences, and must be 
tried separately. Tbo irregularity of trying 
these offences jointly cannot bo cured Hv s. 537. 
GORIND KOERI V. EArPKROR, 29 C 38S = 6 C. 
W.N. 468. (25 M. 61 «5 C.W.N. 866=11 M L. 
J. 233 = 3 Dnm. L.R. 540 = 23 I.A. 257 = 8 Sar. 
160, P-C. P.). [7?.. 26 M. 592, U Cr. L J. 
293 = 6 Ind, Cas. 242 = 7 M.L.T. 3G7. 15 Cr. 
L.T. 472 = 24 Ind. Cas. 352 = 19 C.L.J. 633, 
1 S.L.R, 73. Cr.]. 

(2176)—235 and 403—Autrefois convict 
—Conviefton under s 452 of the Indian Penal 
Code no bar to a subsequent trial for an offence 
under s. 365 of the Code arising out of the same 
set of circ.um'itances. -One Merai Curmi. formed 
an intimacy with nno Mussammat Hulla, a 
widow, and Hulla took up her abode in Merai’s 
house. Borne of Hulla’s cclaiions attacked 
the bouse of Rlerai, beat him and bis brothers, 
and carried rff Hulla. For this they were 
tried nod convicted under s. 452 of the Indian 
Ponal tlode. After being removed from Merai's 
house, Hulla disappeared, and. after all efforts 
to find her bad been uoavailiog for a space of 
some two years, the persons, who had been 
concerned in the attack of Merai’s house were 
put on their tri.il under s, 365 of the Indian 
Penal Code. Beld that their previous eonvic- 
tion under s. 452 was no bar to their being 
tried under a, 365. EMl’BROR v. BALDEO 
Pr.\S.\D. A.W.N. 1906. 32=3 A.L J. 2=8 Cr, 
L.J 93. 

(2377)—Ss. 235 and 403—See ACT XXVI OF 
1870. s 3. 2 A. 301. 

(2378)—Ss. 235, 537— Misjoinder of charges is 
an illegality. —Proximity of time between acts 
does not necessarily oonstitute such acts parts 
of the same transaction. A joinder of charges 
under ss. 454 and 325 of the Penal Code 
is not warranted by s. 235 of the Code of 
Criminal Prooedure, especially where the offence 
of house-trespass is clearly distinct from a sub* 
sequent attack ou the complainant while on bis 
•way to inform the police. (2 L.B R. 19, R-) 
Misjoinder of charges is an illegality and not 
a mare irregularity which is civered by s. 537 
of the Grim. Pro. Code. Nga Tha GyI v. 
EMPEROR. 13 Cr.L.J. 485 = 15 lod. Cas. 485 
(25 M. 61. 28 I.A. 257. U M.L J. 233, 5 Bom. 
L.R. 540, 5 O.W N. 866, F.) 

-S. 236 ( = 1882, 8 236; 1872, s. 455; 1861, 

8 . 242). 

See Charge. 

See Joinder of charges. 


Crim. Pro. Code (Act Y of 1898}—continued. 
See Joint Trial. 

(2379)—5. 236—Sceye of the section—Power 
of Sessions Judge to amend the statement of 
common object of an unlawful assembly — Alter¬ 
native chatgos —Afisdircefion of jury—Penal 
Code, S- 249.—S. 236 of the Code only authorises 
a charge in the alternative, when it is doubtful 
which of the several offences the facts which 
cao bo proved will constitute, and not when 
there may be a doubt as to the facts which 
constitute ooo of the elements of the offence. 
Where, on a charge under s. 149 of the Penal 
Code, the prosecution alleged a certain common 
object, but the Judge amended the charge and 
added an alternative common object, considering, 
possibly, that the common object alleged by 
tha prosecution might be considered not to have 
been proved, and where it was found that it was 
impossible to say wbetbec the jury intended to 
find that the accused acted with the common 
object alleged by tbo prosecution, or with that 
inserted in the charge by the Judge, or with 
both, or some with one and some with other, 
held, that the Judge had misdirected the jury 
and the conviction should be set aside. The 
case was ordered to be retried Wafadar 

Khan v. Queen-Empress, 2i c. 955. (L. R. 
1894. A.C. 57. R.) [Diss . 19 B. 749. 25 C.7I1. 
26 M. 1 = 2 Weir 521 ; F., 25 C. 230. 11 P.R. 
1913, Cr., 14 Cr. L.J. 664 = 21 Ind. Cas. 904 ; 
Appl., 25 C. 561 J fl . 12 Cr. L.J. 924 = 10 Ind. 
Cas. 163 = 5 S.L.R. 16. 1 L.B.R. 101; D., 40 C. 
367=13 Cr. L.J. 821 = 17 lad. Cas, 566 ; 10 M. 
L.J. 147, P.B.] 

(2380}—6’. 236—Scope.—S. 236 relates not to 
distinct acts, but to a single act, or series of 
aols. where the facts being ascertained it is 
doubtful which of several seotinns is apolicable. 
8HEB SHAH V. EMPRESS. 43 P.R. 1887, Cr. 
[R-. 3 Cr. L.J. 226=10 Bom. L.R. 973 = 4 M. 
L.T. 450.] 

(238l)—S- 236—Charge in the alternative^ 
Penal Code, SS. 193 and i23-False evidence — 
Entry of false consideration in deed —.Sentence. 
—The accused iu a sale-deed executed bv him 
entered the coosideration as Rs. 1.475. Wheo 
a suit for pre-emption was brought, he gave 
evidence that the only price was Rs. 900 and 
that a fictitious price had been entered to defeat 
pro-emptioD. Beld, that the accused was 
liable to conviction iu the alternative under 
8. 193 or 423, Penal Code. When a conviction is 
in the alternative only, the sentence cannot be 
heavier than what is suitable for the less 
serious offence. SOBHA SiNQH v. KING- 
EMPEROR, 60 P.L.R. 1903. 

(2382)—S. 236— Alternative charges—Charges 
in the alternative, difference between — Alterna¬ 
tive charges for offences under the Penal Code 
and Special Laws not permissible—Nature of 
offences for tohich alternative charges are 
permissible—Application of s. 236, Crim, Pro. 
Code.—The accused, a postal peon, was entrusted 
with oertain bearing letters, which it was bis 
duty to deliver and recover the amouut of the 
postage due. He returned bringing neither 
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letters nor money and gave do explanation. At 
his trial he was charged in the aUornative* 
under s. 409, Penal Code, or s. 52 of the Post 
Office Aot, in that he either dishonestly con¬ 
verted to his own use the amount recovered on 
aooouot of the bearing letters entrusted to him 
or that he threw the letters away: 
the oharge in the alternative was bad iu law. 
B. 367 (3i of the Crim. Pro, Coop, and ss. 40 
and 72 of the Penal Code refer only to offences 
under the Penal Coda. Consequently, an 
alternative charge cannot be framed in respect 
of an offence under the Penal Code and an 
offence under a Special Law, nor can a Court 
inflict any sentence on a person found guilty in 
the aliernative of an offence under the Penal 
Code and another under a Special Act. Per 
Frail, J. 0. {Crouch. A.J,C. dissenting), Ao 
alternative charge under s. 236, Crim. Pro. 
Code, cannot be ft.^med in respect of diaiinct 
offences, nor even in respect of cognate offences, 
when the difference is one of degree, i e., 
as to the intention imputed to the accused 
or as to some circumstances of aggravation. 
S. 23G, Crim. Pro. Code, applies to those cases 
only in which the prosecution canuot establish 
exclusively any one offence, but is able, on the 
facts which can be proved, to exclude the 
innoccDco of the accused and to show that he 
must have committed one of two or more 
offences. Offences cbargf»din the alternative 
arise out of the same deliclion .md arc. ibero- 
fore, necesc-arily cognate offences. The doubt 
referred to in s. 236, Crim, Pro. Code, can only 
arise when the legal character of the facts of the 
accused might be considered ambiguous, and the 
section authorizes a charge in tbe altornativo 
when it is doubtful which of several offences the 
facte which oan be proved will constitute, and 
not in a case where there may be doubt as to 
the facts which ooostitute one of tbe elements of 
tbe offence, that is, the corpus deheii* The 
Criminal intention imputed to tbe accuscl 
must be specifically determined and not allowed 
to remain a subjeot of doubt in an alternative 
charge. 8* 236, Crim. Pro. Code, contemplates 
a state of facts constituting a single offeuoe, 
but it is doubtful whether tho act or acts in« 
volved may amount to ooe or other of several 
cognate offences Per Crouch, 8- 286, 

Cnm. Pro. Code, provides for those doubts 
which may arise as to inferences which may 
be drawn by tbe Court from tbe prosecution 
evidence, if believed. The essential difference 
between (1) oumulativc ch'&rgos, (2) alteruative 
charges and (3) charges in the alternative is, 
that, under tbs first the Court is asked to convict 
of two or more offences, under tbe second of 
any one specified offence, and under the third of 
one or other of two offences without specifying 
which. The altecoaiive offences need not 
pecesaarily be offences dealt with uodor tbe s^me 
Chapter of the Penal Code or cognate in any 
other technical sense, but they must, from tbe 
nature of the case, be such that the oommission 
of each can reasonably be inferred from tbe same 
facts. Qanbsh KrISBHA v. EMPBMBt J(1 
Jnd, Gat. 168-12 Gt. L.J, 22««8 


(2383)—S, 236—Two persons acc^^s^?^io//7i^)tng 
false evilence — Same case and same point — 
Joiyil trial — Illrg'ility ,—Tbe ioint trial of two 
persons accused of giving fal«e evidence in tbe 
same ca«o and on tho same point is not per* 
mittod by tbe terms of s 236, Crim. Pro. Code, 
(16 W.R Cr, 47. 4 A. 293. r> M. 252, 10 Ct 
405, 4 Bom. L R. 53, R ) Tbe false evidence 
given by one witness is a tran^nction com'plete 
in itself and not connected with false evidooce 
given by another witness, evan though in the 
same case aod on the samo poinf;. IMI’ERATOR 
V. HAJI ALU, 5 S.L-R. 129= 13 lud. Cas. 215 
sl3Gr. L J. 23. 


(•2361)—S. 236 — Charges — Misjoinder of 
charges and persons^Tkeft and receiving stolen 
properly^Penal Code, ss- 380, 411, 414.—Four 
accused were tried together, the first under 
s. 3S0, the second under ss, 3S0 and 411, tbe 
third and tbe fourth under, ss. 411 and 414, 
Penal Code. AU tbe stolen property for 
r?ceiviDg or disposing of which tbe four accused 
were charged was traced to possession of the 
first accused. Held, that the disposal of tbe 
property was one and the same transaction and 
that there was no misjoindor of the charges or 
of tbe persons in the ease. Nga Po SHAT v. 
RMrRROB- 13Cr. L.J 59 = 13 lod. Cas. 395 = 
4 Bur. L.T. 263. (U.B R. 1907—1909, Cr. P. 
C. 5. H Bur. Tj.E. 33,6 0r.L.J. 28, F \ 25 M. 
61, 23 LA 257, 30 B. 49, 7 Bom. L.R. 683, 
2 Cr L J. 578, 29 B 449, 7 Bom. L.R. 527, 
2Cr. L J. 480, Dist.) 


(2336)—S. 236 See MURDER, 
1867. Cr. 


11 P,R. 


(•2396)-S. 236-Sce PENAL CODE, SS. 182, 
193, 5 A. 17. 


(23S7)-S 236—Nov. 54, 24^^, 1391, 15G4, 
2248, 2-2G5. 2273, 2309. 2319, 2320, 232U 2345, 
2371, supra and 3405, 349G, 3495, infra. 


(•2389)—S$. 236. -237—Accused charged loith 
causing grievous hurt with a da—Conniefton 
for nttempl to murder—Penal Code, ss. 326, 307 
— Ties scales of punishment ^Correct course^— 
Where an accused person was charged with 
causing grievous hurt with a da under s. 326, 
Penal Code, but was formally acquitted of that 
oSeuce and convicted of attempt to murder 
uoders. 307, Penal Code, held that, though 
S9. 236 and 237, Crim. Pro. Code, read together 
seem to legalize the course taken by tbe Court 
of SeasioDS, still tho correct course would have 
been to amend tbe charge, or to add a fresh 
charge of attempt to murder and to call on the 
accuacd to plead to this charge, S. 307 contains 
two scales of punishmenii, tbe higher scale 
being applicable when hurt is eauaed. There¬ 
fore. in tbe case of a conviction under 6. 307, 
there should bo ao express finding that hnrt was 
caused. PO YaK v, CROWN, 1 L.B.K. 221. 


(2399)-Ss. 236, 237 (-Crtm. Pro, Code. 
1872, ss, 45,6. i6\)—Joinder of charges-^ 
Judgment in (he alternative .455 applied to 

(be facts ,^t the applioatica 

Vaktl C/>urt, J 


SRi/>^AaAN 
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oftbe Jp.wlo the facts, is doubtful. A judg- 
id ihc altcriiauve cauDot be passed in 
c.tti-- jii which it is doubtfui whether the 
(iccu.'td pcr.'da is guilty of any one of several 
cff-juce:-. but woero it is doubtful of which 
ol tl)o-e cRences he is guilty. QUEEN v. 

7 N.W.P. 137. [fl.. h Cr. L.J. 

Gni = il P.R. 1913 = 21 lod. Gas. 90d.] 


5s 236, 237—0i7#jjce committed .— 
The application of s. 237, Crim. Pro. Code, 
is restricted to the case mentioned in s. 236. 
S- 236 applies only to a case in which there is a 
single act or a series of acts of such a nature 
that it is doubtful which of several oflences is 
constituted by the criminal act or acts. Hence 
when there is no doubt as to the ofifuce com¬ 
mitted, neither s. 236 nor s- 237 can apply. 
akramaliv. Emperor. i8 C L.J 574 = 15 
Cr.L.J. 41 = 22 Ind Cas. 185. 


(2391) Ss, 23G. £37 — Applicability — See 
ben. Act V OK 1909. ss. 2(12). 46. 52. Cl. 18 
C.L.J. 514 = 13 C.WN. 309. 


(2392)—Ss. 230, 2.37 — Applicability — See 
Penal Code, ss. U7. 323, IHC.W.N 1276 = 16 
Cr. L.J. 704=26 Ind, Cas. 152. 

(2393)—Ss. 23G 237 — Applicability—Sea 
Penal Code, ps. ht, 323 , 853. 18 C.W N 
1274. 

( 2 . 394 ) Ss. 236, 237, 238— AlleradoK of 
chaiqe—hregularity~I>enQiCode. ss. 366. 376. 

It IS not competent to a Judge, in appeal, 
to alter a charge under s. 376 of the Penal Code 
to one under s. 366) becaupo a charge under the 
latter section involves different elements and 
different questions of fact from a charge under 
s. 376. Emperor v. Sakhakam Ganu, 6 
Bom.L.R. 120=3 Cr L.J. 240. [i?., 41 C. 350= 
15 Cr. L.J. 385 = 18 C.W.N. 498 = 23 Ind. Cas. 
985,] 
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(2.397)—Ss. 236. 237, iOZ—Acquittal under 
j s. 400./.P.C., whether a bar for conviction 
under s. 395. Z.P.C.—The acquittal ol an 
accused on a charge under s. 400, I P.C., cannot 
operate, under s. 403, Crim. Pro. Code, as a 
bar to his being prosecuted again on a charge 
under s- 396, I.P.C., for committing one of the 
dacoitic^ in re?pcct of wh*.ch evidence was 
given in the previous trial under a. 400. S. 403, 
Crim. Pro- Code, bars a separate trial on the 
same basis of facta, only in cases falling within 
8«. 236. 237 of that Code. QUEEN-EMPRESS v. 
auBEDAR Krishnappa, 1 Bora. L,R. 13. 
[«.. 12 Cr. L.J. 224=10 Ind. Cap. 168=5 8. 
L.R. 16, 15 Cr. L.J. 460 = 18 C.W.N. 723 = 24 
Ind. Cas. 310 ] 

(2398)—Sj. 236. 237. 403^Peual Code, 
8. 457—i?a«ooon Police 4cf (IV 0 / 1899). s. 31 
—Second iiiol fora graver (gence when con- 
vtclion on the same facts for lesser offence subsist- 
«M). whether Zepaf. —When a man has been 
convicted of committing an act constituting an 
offence, and further evidence subsequently 
comes to light which shows that his act consti* 
tuted a graver offence than that of which he 
was convicted, be cannot merely on that 
ground alone bo put upon his trial for the 
graver offence. Tbereforo, a person who ia 
convicted under s. 31 of the Rangoon Police 
Act for being in possession of an article supposed 
to be stolen cannot be again tried and convicted 
later on for the offence under s, 457, Penal 
Code, simply on the ground that the owner of 
the article is traced and some further evidence 
is available to constitu'o an offence under s 457 
Penal Code. NGA Shwe i’lv. Empress 16 
Cr, L.J. 267 = 28 lod. Cas. 153, 

(2399)--Ss. 236, 237. 403—See AUTREFOIS 
ACQUIT, Plea of. 7 N.W.P. 371 . 


(2395)—Ss. 236, 237, 238—Accused charged 
by Police under s. 395, I.P.C. —Magistrate 
framing charges under ss. 392, 382, 7.P.C.— 
Defence of alibi disbelieved—Conviction for 
offence under s. 458, I.P.C.—Legality, —N was 
sent up by tbe Police with two others for trial 
undet s. 395, I.P.C, The District Magis¬ 
trate charged him under s. 392, I.P.C., with 
robbery and also with a previous conviction 
under s. 382, I.P.C. The acuueed pleaded an 
alibi which was disbelieved by tbe Magistrate, 
and was found guilty under s. 469, I.P.C., 
with house-breaking by night after making 
preparations to cause butt. The Magistrate 
convicted him under s. 458, and observed that, 
as the defence was an < 2 ( 16 *. the accused could 
not have been prejudiced by the change of 
flection. Eeld that this doctrine cannot be 
received as being correct, except in oases that 
fall within tbe purview of ss. 236. 237 and 238, 
Crim. Pro. Code. NGA KaUNG Nyein v 
King-Emperor, D.B.R. 1911 , 3rd Or.. 98= 
14 lod Caa. 973=13 Cr. L.J. 428. (1 L.B.R 
287. 288, ii.) 

(2396)-Ss. 236. 237. 238, 423—See CHARGE 
—Alteration of charge, 26 0 . 863=3 0 
W.N. 663. 


(2400)—Ss. 236. 237, 403 (1)—See BOM ACT 
III of 1888. ss, 308. 309. 342, 4 Bom. L.R. 
576. 

(2401)—Ss. 236, 237, 537 ( = Crm. Pro. 
Cade, Act X of 1882, ss. 236, 237. 637)- Charge 
of murder—Conviction for (heft.—^s. 236 and 
237 of tbe Crim Pro, Code, refer to cognate 
offences such as theft and criminal breach of 
trust, and do not relate to offences of so distinct 
a character as murder and theft. Where, 
however, the prisoner was not prejudiced in his 
defence by the failure to frame a separate 
charge of theft. 7ieW, that s. 637 of the Crim. 
Pro. Code, applied and that the conviction 
need not be set aside. Empress v. NAROT.aM. 
A.V.N. 1888, 95. 

(2402)—Ss. 236, 367 (3'—Applicability to 
cases of doubt as to guilt of accused with 
regard to one of tbe offence.s—Benefit of doubt 
when to be given—&Vc Penal CODE. ss. 72, 
302, 201, 11 P.R. 1913, Cr. 

(24031—55. 236, 403— Same facts—Charges 
under ss. 302. 201. J.P.C.—Joinder in the same 
trial — Legality—Separation of trials as regards 
charges under ss. 302, 201—£rror of iato— 
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in prewiotts trial under s. 302—Oou- 
vieCton under ss. 201, 202, substqxiently —^ 
nUgality.—k *nd his wife B committed a 
series of acta in the coocse of the s.tme tr^os* 
aotioD, from which acts it could be inferred that 
both A, and B, ot either of them committed tbo 
offence of murder or that one of them caused 
the disappearance of the evidence of commission 
of the offence by burning the dead body. A , 
and B were each of them charged under ss. 302 ^ 
and 201, I.P.O- The Sessions Judge tried A 
under both the sections and convicted him 
under s. 302,1.P.C. As regards B, ha separated 
the trials in respect of the charges under ss. 302 ; 
and 201. tried and acquitted her on the charge 
under 3. 302 only. Held, that the joinder of 
obarges of murder and of causing disappearance , 
of the evidence of the murdor in tbo aliernativc I 
was legal under s. 236, Crim. Pro. Codo. (1 S. 
L.R. 73. F.) Held, that the Sessions Judge 
committed an error of law in that he separated, 
as regards B, the trial under s, 302 from that 
under s. 201. Held also that tbo acquittal of 
Bof the charge under s. 302 operated, by reason 
of 9. 403. Grim. Pro. Code, as a bar to bet 
second trial on a charge under s. 201, I.P.C. 
Crown v. Bawa Manqhnidas. 4 S.L R. 174 
==8 Ind. Cas 936 = 11 Cr. L.J- 731. 

(24011—Ss. 23R. ill. (6) and ilO^Penal Code, ' 
fl. ’iO'.i—PcTjury^Prosfculion o/ a toUnes$.~ 
Tne prosecution of i.bc petitioner W‘i.s directed 
by the Sessions Judge under s. 476 of Cnm Pro. 
Code, foe having made three different state¬ 
ments on the same fact at three different stages 
of tbo proceedings: Held, that, under the 
oitoumstanccs of the case, it was not expedient 
that (he petitioner should be prosecuted. 
MaUNG Tha V. EMPEROR. 8 lad. Cas. 947 = 
It Cr. L J. 734. (:894, P.J.L.B. 79. 3 L B.R 
201, 4 Ce. L.J. 469. F.) 

(2405)—89. 236. 477, 478-See SESSIONS 
JUDGE, JURISDICTION OF, 3 M. 361*6 Ind. 
Jur. 28^2 Weir 269. 

-8. 237, par* 1 ( = 1882, b. 237; 1872; 

5. 486; 1861 cf bb. 38to69), and para2, new. 

See Ckaroe. 

See Joinder of Charges. 

See Joint Trial. 

(240R)-fi. 237 (=Crm. Pro. Code, 1961. 
38. 56 lo69)—Penal Code, ss. 395. iH-Charge 
oj daeoily—Conviction under s, 412— Legality. 
—Persona charged with and tried for dacoity 
under b 896 of the Penal Code cannot bo con¬ 
victed of receiving stolen property under e. 412, 
eince there was no charge under the Utter 
section and since the CiiBe did not fall within 
BS. 66 to 69 of the Crim. Pro. Code, 1861- 
Reo V. GOPALA PUBSOO. Rat. Un. Cr. C. 
84*Cr. Bg. 16-6 1870. 

(2407)—S>287— Scopeof the section, —8. 297, 
Orim. Pro. Code, doee not apply to a oase where 
(be true natnre of the oSence la not open to 
reasonable donbt. Where a person is charged 
with a oertain offence and the opinion of the 
aseeesots is taken on that ohaige, be cannot be 
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convicted of a different offence, whiob the evi¬ 
dence in tbo Ciiie points to. if the opinion cf the 
a?se8sors is not t.i\keo regarding that offence. 
In re PBRUMAL Nadan, 2 Weir 301=2 Weir 
392. 

(24081—8 2:37—SfC PENAL CODE, ss. 201, 
302, 1 r.R. loot. Or, =30 P.L B- 1904. 

(24091—8. 237—Different offences—Different 
accused—Joint trial—Legality— See PENAL 
CODE, 39. 379, 411. 1914 M.W.N. 352 = 23 
Ind. Cas. 208 = 15 Cr. L.J. 256. 

(2410)-8. 237 (D—See SENTENCE—CUMD- 
LATIVB AND SEPARATE SENTENCES, 12 A. 
101 . 

(2411)—S. 237 (D—See Penal CODE, ss, 2S. 
195. 232. 235. 43 P.L.R. 1912 = 17 P.W R. 
1912 Cr. = 14 Ind. Cas 604 = 13 Cr. L.J. 252. 

(2112)—8, 237—See Nos. 54, 1564. 2195. 
2265, 2273. 2284. 2388 to 24CO, -tupJtt, and 
No. 2465, 34P6, 3495, :jG65. 3693. in/rfl. 

(2413)—Ss. 237. 238 I*Crim. Pro. Code, 
1882. ss. 237 <2«d 238).—A person charged with 
and acquitted of murder was convicted of having 
dishonestly misappropriated property possessed 
by the deceased person at the time of bis death. 
Held that, as Ibe Uttor charge was not framed 
and tbe accused was rot called upon to plead 
to if, the conviction was bad. EMPRESS v. 
DONORIA GaOLI, 13 C P.L R. Cr. 167. (11 
B-H.C. 240. B.). 

-8. 238 (=1882, e. 238 ; 1872, 8. 457). 

See Charge. 

See JOINDER OF Charges. 

Sse JOINT TRIAL. 

(2414)—S. 238 i’^Crim. Pro. Code, 1082, 
s. 238>—Charge of robbery—Cnnvxctxon for 
offences under ss. 380, 457 — yniicii/jy.—The 
accused were charged with and tried by the 
Sessions Court for an offence under s. 397, 
Indian Penal Code, of committing robbery and 
using a deadly weapon (a sword) at tha time of 
commilling it. and tbe jury returned a verdict 
of not guilty of tbe offence charged, but found 
accused No. I guilty of the offence of house- 
breaking by night and ibeft in a dwelling bouse 
and accused No. 2 guilty of abetting those 
offences. Held, that all the pariicularB con- 
stitutiDtf the minor oSence of house breaking by 
night and thelt in a dwelling house and abet¬ 
ment of those offences were not included in the 
definition of robbery, tho only offence with 
whiob the accused were charged ; therefore, 
under s. 238. Crim. Pro. Code, the accused 
could not be oonvictod of those offences without 
a charge being framed ; tbe verdict of the jury 
finding them guilty of those offences in the 
absence of such a charge was accordingly bad 
and shonld be reversed. Queen-BMPBEBB 
T Dala Tala, Rat. Un. Cr. Caa. 211 =Cp. 
Rg. 26( 1885. 

(2416)— 8. 238 ( = Crim. Pro. Code, 1882, 
8. 2S8)—Conviction lorn minor offence where 
evidence is not sufficient for grave offence—Penal 
Coiie, 98. 366 and 499.— Where tbe husband i* 
tbe oompUinahi $qd bnogabis complaint under 
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6. 3C0 of tbe Penal Code, a ooDvictioo under 
H, tOS of too Peaal Code uiay properly be had, 
even in fbo atscnce of complaint by tbehusbaod, 
und» c s. 199, Grim. Pro. Code, of an ofience 
un'ler s. 498 of tbe Penal Code, if tbe evidence 
be such as to justify a conviotiou for tbe tninor 
ofTouce, and yet insufficient for a conviction for 
tbe graver onoi Such a case is within tbe in- 
tcuiion of 8. 238, Grim, Pro. Code. The inten¬ 
tion of the Irivv is only to prevent M igistrate’s 
inouiring of their own motion into cases con^ 
nected with marringc, unless the husband or 
other person authorised moves them to do so« 
Jatra Shekh v. Rea;^at Shekh. 20 C. 483. 
[Diss.. 27 M. 61®2 Weir 230, 17 C T.L.R. 105; 
F., 12 Cr. L.J. 50 = 8 Jnd, Gas. 1160=32 P.R, 
1910, Cr. = 39 P.L.R, 1911 = 51 P.W.R. 1910, 
Or.; R., 22 G. 1006, 30 C. 9i0«8 C.W.N. 17, 
F.B.] 

(2416)—S. 238 { = Cnm. Pro. Code, 1882, 
s. 238l^^*Zlvior offence"'^ Offences under s$. 365, 
366 uud376» Penal Code .—The words “minor 
oflenco“ in s, 238, Crjm, Pro. Code, ought to be 
taken in their ordinary sense and not in any 
teebnioal sense; if so taken, an offence under 
8» 865 would be a minor oSence as compared 
with those under ss. 3GC and 87G« Penal Code. 

Queen-Empress v, sita Nath Mandal, 
22 C. 1006. 

(2417)—S, 238 Pro Code, 1882, 

s. 2‘dB)—Penal Code, s. 330. — Whero the accused 
bad been convicted of an offence, to constitute 
which an additional particular was necessary 
over and above tbe particulars which consti¬ 
tuted tbe graver offence with which he was 
charged, i.c,, tbe purpose of extorting coofee* 
sioD, held that aconviotion under s. 330, Penal 
Code, without framing a charge was not oorreoc. 
Empress v. sheodatal. 7 C P.L.R. Cr. 17. 

(2418)—8. 238—See Conviction, ii B.H C. 
940. 

(2419)—8. 238—See VERDICT OF JURY, 6 
O.L.R- 349. 

(2420j—S* 288 (2) — Charge — Rioting — 
Common object not trespass— Conviction of 
trespass whether legal — See PENAL CODE, 
83. 147, 447, 15 Cr. L.J. 18Bs22 lod CaSi 
764 = 18 C.W N. 992. 

(2421)—S. 238—S«e Nos. 54. 1429, 1564, 
1995, 2240t 228L 2394, 2395, 2396, 2398. 2413, 
supra, and No. 2952. 3695, 3693. 4209, infra 

(2422)—Ss. 238, 303, 307—See CHARGE TO 
Jury—Misdirection, 20 B, 2i6. 

(2423)-Ss. 239, 307 —See High COURT. 
JURISDICTION OF—AS A COURT OF REFER¬ 
ENCE, 2i C. 1006. 

(2424)—Ss. 238. 418 and b38^0ffencestriable 
by jury — Aequitlal—Jury being of opinion of 
accused being guilty in respect of minor offence 
not triable by jury—Conviction-^Appeal on 
facts and on law .—Tbe accused was charged 
with robbery under s. 992, Penal Code, and 
also with tbe offence of causing grievous butt 
at tbe time of committing robbery under a. 397, 
both being offences triable by jury. Tbe jury, 


Grim. Pro. Code (Act V of 1898]—confinf4ed. 

while returning a verdict of not guilty on both 
tbe obatges, found the appellant guilty of 
Voluntarily causing grievous hurt, an offence 
triable by assessors. The Sessions Judge, 
accepting tbe verdict of not guilty ’’ acquitted 
tbe accused in respect of the charges under 
ss, 392 and 397, but convicted him of causing 
grievous hurt under s. 325. Penal Code. Against 
this convtotioD, tbe accused appealed and 
claimed to go into tbe evidence and to show 
that the offence under 8. 325 was not proved, 
Ileld^ by Benson, J .—The accused has in fact 
been convicted of tbe minor offence by tbe 
Judge who treated the Guding of the jury in 
regard to tbe grievous hurt as tbe opinion of 
assessors. It is not correct to say that the 
oonviotion under s- 325 was by a jury. It is 
expressly aconviotion by tbe Judge and the 
Judge's procedure was correct. An appeal, 
therefore, lies on the facts of the case. Per 
Bhashyam Ayyangar, J .—The effect of 233 is 
to invest a jury trying an offence triable by a 
jury with authority to find, as an incident to 
such trial, that certain facts only are proved in 
the trial which facts constitute a minor offence, 
and return a verdict of guilty of such offence 
tboueh it may not be triable by a jury. And 
tbe Sessions Judgo may tbereupon record 
a judgment convicting the accused of such 
minor offence, although ho is not charged with 
it and tried on such a charge by tbe Sessions 
Judge with the aid of jurors as assessors. In 
oases in which, having regard to tbeebargeand 
the evidence adduced at tbe trial, it is appro^ 
priate to do so, the Sessions Judgo in hischarge 
to tbe jury should draw their atientiun to tbe 
provisions of 6. 237 or 238 as tbe case may be, 
80 that the jury may, if they deem fit to do so, 
return a verdict of guilty on a cognate or minor 
offence, though they return a verdict of not 
guilty of the offence with which the acou.sed 
has been actually charged. In thte tbe 
jury found that the first accused was guilty ol 
causing grievous hurt and tbe Judge has given* 
judgment convicting him of tbe same. And, 
therefore, an appeal will lie from such judgment 
only on a pointof law. PattieaDAN UMUARU 
V. Emperor, 26 M. 243 =2 Weir 463=2 Weir 
388. [R., 37 M. 236«13Ct. L.J. 739*17 Ind. 

Cas. 51,J 

(2425) - Ss. 238, 423 (5) (2)—See APPELLATE 
Court, Rat. Un. Cr. C. 293 = Cr, Eg. 37 of 
I8S6. 

-S. 239 ( = 1882, 6. 239 ; 1872, b. 458). 

See Charge. 

See JOINDER OF CHARGES. 

See JOINT Trial, 

(2426)^5, 239—t/binder of charges against' 
several persons .—Where 62 persons were jointly 
charged with theft, but there was no joint 
action on their part, each acting independently 
of the rest, held, that the.joioder of 62 separate 
charges into one charge was a material irrega* 
larity by which the accused had been prejudice 
ed. In re FORASU Nayaeo, 2 Veir SOS* 
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(2427)—S. 239 — Same transaciicn — Thtfl 
and disposal of proceeds.—Otdiuanly thoft and 
the disposal of the proceeds would be parts of 
the same iransaotion : and as proximity of time 
between two acts doss not cecesjarily constitute 
them parts of the same transaction, an appre- 
oiablo interval of time between two acts, other¬ 
wise connected, does not prevent them from 
continuing to be parts of the same series of 
oonnected, events ; and, hence, it is not neces¬ 
sary to show that the theft and disposal occurred 
within a few bouts or even a few days of each 
other. NOA Nyo Gyi v. King-Emperor. U- 
B.R. 1907. Criro, Pro. 3=6 Cr. LJ. 28 = 14 
Bur. L.R 38. (27 0. 839. 98 C. 7. 10. 25 M. 

61. 1 C.W.N. 35. 2 L.B.R 19. U B.R. 11*04 — 
1906. Or.. r.C. 2. U.B.R. 1904-1906. Penal 
Code. 9. R ) 

(2428)—S 239—Some frnns'irfion. dftermvi- 
ing factor o/—Confi»iu«fi/ and community of 
puri! 0 $e and object .—In deciding whether 
oSences are »o connected as to form one and 
the same transaction, the determining factor is 
not so muob proximity in time as continuity aod 
community of purpose and object. S-,239 of the 
Grim. Pro. Code is merely an enabling section 
and does not in any way trimmel the discretion 
of the Court. SUPEUTNTEKDENT AND REMEM¬ 
BRANCER OF LEGAL AFFAIRS. BENGAL V. 
ManM0H.\N Roy, 16 Cr. L.J. 3 = 26 fnd. Cas, i 
307 = 21 CLJ 195-19 C W.N. 672, | 

(2429)—S. 239—“ Same transaction," mean- i 
ing of—Trespass and on ejeettrn assembling | 
men to force entry, whether 2 )^rl of same (rans- 
action — Joint trial, whether Ugal.—The act of 
a trespasser in eotenog into a factory, and, sub¬ 
sequent to bis ejection therefrom, his act in 
assembling men to force an entry into it. are 
acts unconnected with each oihet and do not 
form part of the same transioiton, within the 
meaning of s. 239 of the Crim. Pro Code, and a 
joint trial for such ofiences is illegal- 7n re 
ANANTHA PaDIY-^RA, 18 Cr. L.J 699-26 Ind. 
Cas. 143. (6 Ind.Cas. 242-7 M.L.T 367-11 

Cr. L.J. 293-1910 M W.N. 841, 2y C. 386-6 

O. W.N. 485, 25 M. 61-11 M.L.J. 263 = 2 
Boro. L.R- 640 = 5 C.W.N. 866 = 28 I.A. 257, 

P. 0,=2 Weir 271, F.) 

(2430)—S. 239—Jomf trial—Same transac¬ 
tion —Distinct o,^ences. - Three accused persons 
were jointly tried and convicted of three 
ofieoces of cheating, punishable under e. 420. 
Penal Code ; tbe acts of cheating were wholly 
distinct. Held, that tbe joint trial was illegal; 
the oOences, in order that they might have 
been properly tried together, should have been 
committed in the course of the same traneao- 
tioD. Eabm Singh Mali V. Crown. 122 P> 
L.R. 1911-10 lod. Caa. 63-12 Cf. L.J. 208- 
28 P.W.S. 1911. (33 M. 602, 33 C. 292, F.) 

(2431) -S. i39-Charges, misjoinderSome 
transactionSentences, separate, whether 
should be passed far offences committed tn the same 
franaoction.—Tbe potitionee, a (ioket*oolleator, 
handed over two used tiokete to a confederate, 
who thereopon prodooed them before a Railway 


Crira. Pro. Code (Act Y of 18 P 8 )-co«fm«?d. 

authority and claimed n refund of the fare on 
the faPe allegation that tbo tickets bad been 
purebasod by bis aunt and had not been used- 
The potitioni’T was then charged with criminal 
breach of trust under s. 408, I.P-C- and 
with abetment of cheating under s. 402 read 
with 8. 109 and tried at the same trial with 
his confederate who was charged with attempt 
at cheating, under s. 420 read with B 511, 1-P. 
C. Held—That there bad been no misjoionor 
of charges. Tbe offences charged agaiust the 
petitioner were committed in the same transac¬ 
tion and bis rase fell within ibe purview of 
8, 239, Crim. Pro. Code. Tbe lw« cUmes of 
s. 239, Crim- Pro. Code, are not mnliully ex¬ 
clusive. 11 A induces B tocheat and B attempts 
to cheat in conprqociioe. A and B may cloitly 
be tried together for abetment of and attempt 

at cbeaiitig. If in the course of the same trans¬ 
action, A eemmits the separate ofience of crimi¬ 
nal breach of trust in furtherance of tbe cons¬ 
piracy to oheaf, A may clearly be charged with 
that nfienco at the same trial. That in ibia case 
the petitioner committed two separate offences 
to tbo same transaction and could be separately 
punished for these cfiencea. but tbe sentences 
paa-^ed upon bim should be made to run con- 
eurrenUy. Kali DaS CHUCKERBUTTY v. 
KINO-EmI’EROR. 19 C.W-N- 463 = 9 Ind. Cas. 
618 = 12 Cr. L.J 106 = 38 0 453. (25 M. 61-5 
C.W.N. 866, 13 C.W.N- 1089, B. and D ) 

(2432)—S- 239 (-Criwi. Pro. Code, 1882. 
s. 239 )—“ Tra«sacfiow,” meaning of—Fight 
beticeen two parties.—Tbe vrord ‘'transaction” 
in s. 239 cannot be construed as authorising 
the trial, at one and the same trial, of opposing 
parties to a not, inssmuch as fight between 
two particfi cannot be treated as one transac 
tion within tbe meiining of that section* 
Queen-Empress V. Chandra Bhuiya, 20 C* 
537. [R., I L.B.R. 56. 4 Cr. L.J. 75=5 P-R- 
1906. Ct. = 116P.L.B. 1907.] 

(2433)—S. 'i39—False statement, charge of, 
against several persons.—When several persons 
are charged with making (alse statements, they 
should be charged and tried separately. In re 
PONAOANTI MUSALAYYA, 2 Weir 304. 

(2434)—S- 239 (-Crim. Pro. Code, 1882, 
s 239 )—Charges involving conspiracy between 
the accused—Joint triaf—Where tbe charges 
involve conspiracy between the accused, they 
should bo tried jointly. QuEEN-EmpreSS v. 
MOSS. 18 A. 88-A.W,N. 1894, 23. 

(2435)—S. 239—Joint trial—Conspiracy by 
accused to procure conviction of innocent person 

_ Several acts done by each all converging to the 

point agreed upon—Liability of all conspirators 
— Trial can be joint.—Tbe accused, five in 
number, finding that a robbery of property 
worth Rs. 60,000 was committed, aided and 
abetted each other in inducing one Tukya, 
whom they knew to be entirely innocent of the 
tbeft, for tbe oonsideration of a bribe of Rs.-lOO, 
falsely to confess to complioity in the crime 
and to acquiesce in being proeeooted for it. 
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Cfim. Pi'a. CoJc (Act Y of t898)-coifinized, 

with i.ti.; n-,,out t,h*t tbe accused or some of 
c^baro tbe loot with the real thieves. 
To tliH LiiJ. tbe accused wrongfully ooufined 
i f.ibricatod false evidence in order to 
t-rocufe his conviction, knowingly instituted 
aiil^e pro.-ecutinn against him, and in that 
prosucuti 'n gave faft^e evidence in ordpt to secure 
hi3 conviction. The first accused was convicted 
o f ibcica'.ing and giving false evidence with 
intent to procure conviction of an offence 
»nd of wrongful confioem-nt. andofeausinn 
criminal proceedings to bo instituted against a 
pjrson without just or lawful ground. Tbe 
iiccu.»ed No. 5 was convicted at the same trial 
for giving false rvideuce with intent to procure 
conviction of ,ia off-oce. In appeal, it was urged 
6nat the jnnt trial of these two accused was 
Illegal : that e. 239. Grim. Pro. Code, 

was distinctly applicable, inasmuch as there 
was one susioiued aud continuous plot .'or the 
purpose of scr»0iiing the real offender? in the 
robbery and of exposing Tukya to a false charge 
wuh a view that the accu.sed or some of them 
might parcioipam in tho stolen property ; and to 
secure that end various means had to bo resort¬ 
ed lo, one of which was the giving of false 
evidence. (4 Bom. L.R. 53. D ) Beld. further, 
that the accusation against all tbe accused 

carried out a single 
scheme by successive acts done at intervals, but 
there was complete unity of project, and the 
woolo senes of acts were so Imked together by 
one motivo and eesign as to constitute ooe 
transaction within tbe meaning of s. 239, EM- 

NAUAYAN, 14 Bora. L.R. 

tr.Ar 216 = 13 Cc. L J. 833 = 17 

lod. Caa. 703, (30B. 49, R.) 


(243^—S. 239~Oi?eHces under $s. H nnd 4 
o/liie Gambling Act-Joint trial-LegnlUt,.— 
u persons were convicted under 

the Gambling Act-ooe under s. 3 for keeping 
a gambling den and the rest undor e. 4 for 
frequenting it and gambling there. Beld. that 
the joint trial of all tbe 19 persons was illegal 
and the convietions should beset aside (5 P 
W.R. 1910, Cr.. 25 M. 61. P.C. R.J Persona 
can only bo jointly tried, apart from cases of 
offenders and their abettor?, if they are accused 
of the same offence or of different offences 
committed in tbe same transaction. The 
keeping of a gaming house and tbe being pre 
**’/''' 1-^® l-ira® a police raid cannot be 
said to ‘same traDsactioD ' 

CROWN V. PA7li?EL Din, 33 P.R. 1914, Cr. 

(2437)—S. 239 -^\^^isjoinder of charges — 
Dacoitg—Offence on different Jays — 

One trial—Illegality.- ~~ Where four accused 
were charged .ind tried tai^S^^ber for two offences 
of dacoity committed our^ 30tb May and 2ud 
June. 1909, not formin/iS P->rl of the same 
transaotion : Held, that was bad and 

that the cooviotions eta2®^ld be quashed. 
SHANMOOGA THEVAN, S92^NNAN THEVAN V. 

Emperor. 7 lod. Cas. 39 uiP =8 UL.T. 286= 
19I0‘M.W.N. 540. (33 C. iht92, 10 G.W.N. 32. 
3 Or. L.J. 126, P.l j 
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principal ond 

obeUor-Pre)udtce-Re trial by another Judge. 

J 7^0^ charges under ss. 408 

and ^O'l/iog, I.P.C.. against two accused per¬ 
sons m respect of three sums said to have been 
defalcated on three different dates, and tho 
Sessioii-s Judge tne.i tbe rwo accused jointly in 
spite of objPction taken by them: fleld. that, 
under .-i. 239, Ctim. Pro. Code, judicial dis¬ 
cretion was given to the Court to try the prin¬ 
cipal off-Qder and the abettor either joictly or 
separately, and tho manner in which this 
discretion should be exercised must depend on 
the facts of each case. Tbe High Court, on a 
consideration of the circumstances of ihe case. 
/ioZd that the necused should not have been 
tried on the cnarges jointly, and set aside tho 
convictions and sentenoes, and direoted that 
the rs-tnal, if any, should take place before 

another So-^sions Judge. Dwarka Singh v. 
KING-EmI’EROR, 19 C W N. 121. 

(2439)^-8. 239 —Keeping common gaming 
hoube--.jAmbliog-Same transaction — Joint 
tnal-Legality-See ACT HI OF 1867, s?. 3, 4. 

Gas’ 949^^'^ 293=19 Ind. 

(2440)—S. 239—Joint trial of persons separate¬ 
ly accused of offences under tbe Excise Act- 
Accused raising no objection to joint trial— 
Effect—Conviction whether may be set aside— 
S*eACTXiroP 1896 (EXCISE), ss. 48..53. 97 
P L.R. 1914 = 15 Cr. L J. 172 = 25 P.W R 
1914, Cr. = 22 Ind. Cas. 748 = 20 P.R. 1914. Cr. 

(2441)—s. 239—Sfc Commitment to Ses. 
sioNs Court, 22 P.R lasi, Cr. 

(2442)—s. 239—Sep MAGISTRATE, JURIS¬ 
DICTION OF—Commitment to sessions 
Court. 13 c. 305 . 

(2443)—S. 239 —See PENAL CODE, ss 109 
195, A.W N. 1882, 64. ’ ' 

p444)—S. 239—Offences undoc ?s. 215, 879, 
411, Indiau Penal Code—One trial —Whether 
misjoinder See PENAL CODE, ss. 215 379 
4U. 26 M.L.J. 598=15 Cr. L.J. 471 = 24 lad! 

Cade 3Slv 

(2445)—S. 239—Persons committing dacoity 
-Same tran.saetion-Joint tnal-Sentenoe— 
See PENAL Code, ss 395, 396, 400. 68 P.L R. 

833 = 45 P-W.R 1911 = 12 

Cc, Li.Je 260, 

(2446)—S. 239—See Witness-EXAMINA¬ 
TION OF Witnesses. 6 c.l.r. 574. 

239-See Nos. 54. 244, 354. 647, 
1664, 2204, 2248, 2252. 2307, 2308, 2309, 2317, 

■•^346, 2348, 2349, 2350, 

2372 to 2375, supra. 

(2448)-Ss. 239, 439 and 537-Joint trial of 
tfoth partus %n a riot, whether merely irregular 
^ altogether illegal and void-interference by 
Chief Court on revision entirely discretionary* 
—Where two parties are arrayed agaiaat each 
other io a riot, it oaoQot be said that tbeoSenoe 
of ciotiDg was committed b; both tbe parties 19 
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€riro. Pro. Code (Act Y of 1898)—continHcJ. 

the sfvme transaotion, within b. of the Code, 

BO as 10 jastily a j-'int trial of the ppraona on 
both tho aida^. The offence of noting commit- 
tod by each side forms a separate traosiction and 
s 239 will therclore, be entirely Miapplioable. 
Though, JO the light of the Privy Council 
iudgment in Siibromnnin Iyer v. Ktny Emperor. 
ii must be held that a trial which is not 
warranted by the provisions of the Cnm. 
Pro. Code is altogether iltfcRaJ and void 
and not merely irregular, within the purview of 
S- 537, yet it would bo entirely inconsistent 
with t'ho letter and scope of s. 139 lo bold ibat. 
in every caso ot illegal trial, tbo Chief Court is 
necessarily obliged to interiero without due 
regard to the cirourastances of the particular 
case The illegality of a trial is no doubt pnma | 
lade good and strong ground for the exercise of 
revisional jurisdiction, but it is not imperative 
on the Court to take such action lu every case, 
however small and scant may be the noccssily 
orreasoQ for adopting such n course so as to 
intcriecs with the conviction in every such case, 
especially where no prejudice is shown to have 
been caused by such illegality. ALa DYa v. 
KING-EUPEROR, 5 P.R. 1906. Cr. =4 Cr. L J. 

73 = 116 P.L.R. 1907. 116 P.R. 1882, Cr., 20 C. 
537, 25 M. 61. P C., R.) 

(24491—Ss. 239 and 537 ( = Crm. Pro. Code. 
1882 ss 239, fi'iH—CounUr coses of noting 
—Trial <1/ both cafes tone:he)—hreouln> idi pro- 
judidng the accused-Exaviinalxon of accused 
i»ione case asprosecuiion «i;f«cs<fStn antthtr. 
—In counter cases of rioting aud grievous curt 
committed to Gessions separately, the Judge 
examined, first, the witoesses iuoneof the 
oases aud then examined the witnesses m the 
other caso. The principal witnesses for the 
prosecution in the one case were tbo accused in 
the other and vice versa* The assessors in both 
the cases were the same. Alter examination 
ol witnesses in both the cases, the argument lo 
both ca?e9 were beard on the same day, and tbo 
asReSRore were invited to give iboir opinion in 
the two cases at one time, as the cases were, 
according to the Judge, inextricably connected, 
and onW one judgment was given in both 
oases. Beld, that the mode ol trial, althougn 
irregular, did not prejudice the accused in 
their defence and that re-trial was not made 
•oeceBsary by reason of such irregularity- 
Bup. Vo). 750 = 9 W.R-Cr, 47. 12 W,R.Cr.75. 
Appr.) [R.. lO.W.N. 426,83 P.LR. 190l«7 
P.R. 1901, Or., 8 O.W.N. 344, 2 L.B.R. 106.J 
Held also that the examination of the accused 
in one caso as wiinesses for the prosecution, as 
was done supra would not aSect the validity of 
a conviction b.«6ad on nuob evidence- QUEEN- 
EUPREB3 V Chandra Bhoiya. 20 C. 937. 
(14 0. 858, Diss.', 6 0. 96, Cons, and D.) 

(2460)—Ss. 239. 637—Illicit possession aod 
traosDort of opium -Joint trial—Misjoinder of 
patties-Effect-iles ACT 1 OP 1878, 9. 9, 15 
Or>L.J. 430=>24 Ind. Oas. 166. 


—S. 210 (-18B2. s. 240 ; 1872 ; t. 499. 1861, 
1. 87B.A.) 

See Chabob. 
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See JOINDER OP CHAuaEK. 

See JOINT TRI.VL. 

(2451)—S'. 240 { = Crim. Pro. Code. 1882. 
s. 2401— Walhdrair.ii of c/ioiv/f'.—'I’he permission 
to withdraw ono of several eharges Hpaiust an 
accused pereon. allowed by s. 240 of tbo Crim. 
Pro. Code, only applies to clmrgis against the 
same accused in iHe same and not lo 

BCparate cbarg.'s of di-^i.incr. oft.-iice< in different 
c-ises. Quek.n-Empkkss V. S\ni.\. Rat Un. 
Cp. C. 362 = Cp. Rg. 9 of 1888. [i-’ , 9 Cr.L.J. 

495 = 0 M.L.T. 90 ] 

(2452)—S- 240 ( = Cj i»M. Prn. r7orf--, 1892, 
s. 240).—S 240 of the above Code .inpl'C"’ to 
cases in wln-h at the same trial inon- charges 
than one have been formally drawn up agaiust 
the same person uoder the provisions of 
Ch. XIX of the Code. EMl’UESS v. BhaNSI- 
DBURDEORI-A, 10 G P L R.Cr. 1. 

{2452 n) —S. 2-lO-Sec No. 4371. infra 
(2153)—Ss. 240. W. 303 ( = Crim. Pro. 
Code 1882 .ss. 2 - 10 , 297. 303)—2V:ai/or secerai 
chorges^Conv-ction.S. 240. Criro- Pro. Code, 
applies to cases where more charges than one 
are made against an accused person. If be is 
convicted of t ne of these charges before the 
orfacc charges am tried, such other charges may 
be withdrawn. But, when the evidence bear- 
ing on all the charges has been recorded aod the 
pU-aders beard, it is the duty of the Sessions 
Judge under s. 297. Crim. Pro. Code, to sum 
up the whole of the evidence, and tbo jury 
should then, under s. 303. be required to return 
a verdict on all the charges. QUEEN-RMPRESS 
V. LINGO. Rat.Un.Cr C. 286 = Cr,Rg. 22 of 
1886. 

(2464)—Ss. 240,344. 494—S/fljy ot trial under 
s. 240.—Where the Sesaicos Judga stayed the 
trial of Iho accused in a case, peoding appeal 
against the conviction in another, and purport¬ 
ed so to act under s. 240, Crim. Pro. Code, 
held that s. 240, Crim. Pro. Code, is only 
applicable to joinder of ebarges in tbo same case, 
and not to separate charges ot distinct oQencea 
tried separately, and the procedure of the 
Sessions Judge was illegal. 

the Sessions Judge might have attained the 
desired object by adjourning th« trial 
s 344 Grim. Pro. Code, ponding appeal in the 
other caso. or the Public Prosecutor might 
under e 494 have withdrawn tbo case, witn 
the consent of the Court, in « MANTRI 
KaUARAJU. 6 M.L.T. 90*9 Cr. L.J. 495*3 
Ind. Cas. 128. 

( 2456 )—Ss. 240. 403 (I fo 4) {‘^Crim. Pro. 
Code. Act X 0^882, si. 210. 403 )—Penai Code, 
ss. 193, 204—Stay o/ trial.—A Magistrate 
trying a person accused of ofieoces uoder fs. 193 
and 204 of the Penal Code, convicted the 
accused under tbo former section, but with 
regard to the latter, the Magistrate, thinkiDg 
that the facts constituted some other onenM, 
ordered the papers to be placed before the 
District Magistrate. Later on, the ac^eea 
was again placed on trial under s. 204. Held, 
that the first disposal did not amount to an 
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Crim, Pro. Code iAct Y of continued. 

j'.i riiii’: -.1 Lut only to a slay of trial under 
6. 'j.'"' 1 Efap Crim. Pro. Code, and that the 
su^-<‘•jo. t.t Inal v9as not barred bv s. 403 of 
tue I nm Pro. Code. EMPRESS v. RAGSU- 
N.INDAN L.AL, A.W.N. 1889. 8. 


-S 241( = 1882. a. 241:1872. a. 203, para. 1). 

<2i£'Gi—S. 241— See No. 79, suf,ra. 

-S, 242 (=1882,8. 242 ; 1872, bb. 203, paras 

2, 206. para 1 : 1861. a. 265). 

See SUMMONS Cases. 

See Triad. 

(2457)~s. 242—See ACCUSED PERSON, 1 
L.B.R. 308 . 

(245e)~S 242—Sec Nos. 273. 761. 782. 2058. 
2330, supra and 4296 infra. 

(-245g)-S.^. 242, 243 244—Sfc PUN. ACT. 
XllI OF 1684. 2 P.R. 1890. Cr. 

(2460)—Ss. 242. 244. 342. 3G4 and 537— 
Exanunaiion of accused.— 342, Cnm. Pro. 
Code, is imperative and lequires the accused to 
be oxamined after the wiiuesses for the prose* 
cution have been eismincd. This applies to all 
trials, but. in summary irial>, the provisions 
of s. oG4 as to the mode of recording such exa¬ 
mination do not apply. The answer of the 
accused recorded under a. 242 in summons cases 
takes the place of a plea to a formal charge, but 
when the witnesses for the prosecution are 
finished, s. 244 requires the Magistrate to bear 
the accused again and to take such evidence as 
he produces in bis defence. Kino Emperor 
V. KYON Raw. 2 L.B.R. 239. (2 L.B.R. 115. 
i?.: 4 L.B.R. 143, D.h [S., 7 Cr. L.J. 422 = 4 
L.B.R. 143.} 

(2461)—Ss. 242. 262. 264—See SUMMARY 
Trial, Rat. Un. Cr. C 726=Cr. Eg, 50 of 
1894. 

(2462)—Ss. 242, 344—See ACCUSED PERSON, 

] L.B.R. 60. 

(2463)—8s. 242, 437— See PENAL CODE, 

83 . 600 , 506, 13 Cr, L.J. 488 = 16 Ind. Cas. 408. 

-S 243 (= 1882, a. 243:1872. as. 206, para 2, 

208.) 

See Summons Cases. 

See Trial. 

(2464)—8, 243—See PENAL CODE. a. 290, 

1 C.P.L.R. 25. Cr. 

(2466)—8. 243—See Nos. 79, 273. 415, 2012 
2459, supra, and Nos. 2473, 2598, 4296, infra. 

(2466)—Ss. 243 and 237—See MURDER. 5 
W.B. Cr. Cir. 2. 

(2467)—Ss, 243, 244. 246—Trial o/summons 
case—Summons for criminal trespass—Con¬ 
viction for assault and mischief—Competency of 
Magistrate—Procedure to he followed.— 
certain accused persona had been aummoned to 
nswer a charge of criminal trespass only, it is 
pen to the trying Magistrate to convict them 


Crim. Pro* Code (Act Y of 1898)—confinued. 

of the offences of assault and mischief. Held, 
that, on a plain construction of s, 246, the 
Magistrate is not bound, when he thinks that 
other offences have been proved, to re open tbe 
trial aad follow the procedure of bb. 243 and 
244. D.aSARATH RaI V. EMPEROR, 36 C. 869 
= 4 Ind. Caa. 352 = 10 Cr. L.J. 557. (22 W.B. 
Cr. 40. R.) 

(2468)—Ss. 243, 262, 263 and 555 l = Crim. 
Pro, Code, 1882, ss. 243, 262, 263, 565)— 
Summary p‘'ocedure—Accused fined fcj/ (he 
Magistrate without notice or summons and 
proceeding recorded subsequenihj to trial, 
validity of, — Whore a Deputy Magistrate, who 
WHS also the Chairman of a Municipality, riding 
on horse back, in his capacity as Chairman, 
convicted a person under s. 283. Penal Code, 
describing tba trial as summary trial, on the 
admission of the accused that ho had raised 
the level of the road, without issuing any process 
or giving any noiiceto tbe accused, held, that 
the Magistrate’s procedure was illegal on the 
grounds (1) that ibe record of the proceeding 
was not made at the time of tbe trial (8.263), 
but aub$equer)tl> prepared, after tbe close of 
the trial, from memory or from rough notes; 
(2) that the Magistrate did not record tbe 
admission of tbe accused at the time in tbe 
words of the accused as far as possible as 
required by e. 243 and (3) that tbe Magistrate 
was prohibited hys. 565 from trying the ca-se 
himself. QUEEN EMPRESS v. ERUGADU, 18 

U. 83 = 2 Weir 326 = 2 Weir 729. 

-8. 244 ( = 1882, s. 244; 1872, ss. 207, 361 ; 

1861, SB. 262. 263, 266.) 

See Summons Cases. 

See Trial. 

(2469)—S. 244—Srrmmons cases—Powers of 
Magistrate to refute to compel attendance of 
witness, already summoned.—There is no dis¬ 
cretionary power given bys. 244 of the Code to 
refuse, in summons cases, to compel the 
attendance of a witoe.ss upon whom the Court 
has already issued process. DaULAT SINGH 

V. Brinda BbldeR. 30 C. 121. 

(2470)-S. 244 (=Cr:m. Pro. Code, 1882, 
s. 244)—Power of Magistrate to dispense with 
complainant's witnesses.—It is not open to the 
Magistrate, under 8. 244, to dispense with any 
witness whom tbe complainant wishes to exa* 
mine. Naranapier v. Ramabawmi Aiyar, 

2 Weir 305. 

(2471)—s. 244-See BOM. ACT IV OF 1887, 

B. 7, 3 S.L.R. 84 = 3 Ind* Cas. 895. 

(2472)—8. 244—See Nos. )80. 2012, 2058, 
2469, 2460, 2467, supra, and No. 2666, 4756, 
infra, 

(2473)—Ss. 244 and 243— Procedure when 
accused does not admit offence. —If an accused 
does not admit that be committed tbe effenoe 
of which be is accused, tbe Magistrate cannot 
convict him except upon evidence that tbe 
accused did commit tbe offence. Tbe latter 
part of B. 243 should not be read as distinofr 
and separable from the first part of tbe section. 
Vadivblu 8WAMY v. CROWN, 1 L.B.B. 99. 
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(2474)—8b. 244. 245, 247 —See COMPEi-'INT 
—DisMissiii OF Complaint, 5 M. i60-2 
Weir. 305 

(2475)—Ss. 244. 250 (*Crm. Pro. Code. 

1882. ss. 241. 250 )—Compiaittio/assauii—Con- 
ticrion 0 /complainant anrf accused for affray.— 
The complainaat charged some pecsoos with 
assault. The Magistrate, after taking evideuce. 
acting under s. 250, Crim. Pro. Code, and with¬ 
out altering the previous charge or framing a 
new one, convicted the accused and also the 
complainant under s. IfiO, I.P.C.; JEfeid that the 
oonviotioD of the complainant was illegal and 
that separate proceedings ousht to have been 
taken against him. QUEEN-EfctPRESS v. 
KlSSAN MALHARI. Rat. Un. Cp. C- 403-tr 
Bg. 64 of 1868 , 

_S 245 (=*1882, e. 219; 1872, ee. 211. parae 

1 and 2, 221:1861. e. 272). 

See SUMMONS OasES. 

See TRI.4L. 

(2476)-B.245-See REVISI0N-ACQU1TT.^LS. 
15M.L.J 225. i 

(-24771—S. 245 Sec Nos. 79, 149. 2474, | 
supra, and No. 2574, infra. I 

(2478)—89.245. 247. 248. 250, 345 and 366— i 
See Compensation—General. 6 c. 58i, 14 
P.R. 18H4. Cr. N., 56 ? R. 1887, Cr. 

(2479)—Sa. 246. 247, 218. 260. 345 and 366 
~~8sc COMPENSATION TO ACCUSED. 19 P.R. 
1888, Ct. 

(2480|—Ss. 245 and 252 ( = Crim. Pro. Code, 
1881. ss. 245. 25-2)—IParronf case-Ccnrl fees 
for summoning wilncs.'es,—Under e. 24^ the 
Magistrate i» to summon witnesses on the ap- 
plioation of the complainant in summons ca-e^i. 
but in warrant cases the rule is laid down in 
n. 252. The Magistrate, in the latter case, is 
to ascertain the names ol other persons acquaint¬ 
ed with the case, from the complainant or 
otherwise, and shall then summon them. 8. 31 
olthe Court Fees Act which has reference only 
to the law as it stood at the time of its enaoc- 
ment, does not itself make the complainant 
liable to pay fees. The dismissal of complaint 
in a warrant case, although the oOence is a 
Doo-cogoizable one. for failure of the complain¬ 
ant to pay Court-fees is not, therefore, legal. 
In re PALANNAGARI PITCHIVADU, 2 Weir, 

323. 


(2481)—Ss. 245. 253, 258. 403, 407 ( = Crim, 
Pro. Code. 1882, ss. 246, 253, 268. 403. 407)— 
Trial of warrant ease as summons case—Aequsl' 
tal—Discharge—Order for re trial .—The com¬ 
plainant charged two persons before a Tabsildat 
Magistrate with theft and hurt (se. 379, 323, 
I.P.C.), which were warrant casee. The 
flummooB was issued for au ofience under 
B. 426. I.P.C. The ofience lot which the accused 
was tried was cne under s. S2S, bat the Magis¬ 
trate did not frame a charge. He treated the 
oase as a summons case, and dismissed the 
nharge under a. 246, Otim. Pro. Code. On the 


Crim. Pro. Code (Act Y of 1898 )-continued. 

application of the complainant, the Magistrate 
of the District made an order, under s. 4d/. 
Crim. Pro Code, fer a new trial before himseu, 
on the ground that the accused had been P'?* 
nerly discharged. Hild thit, as s* 245 i 
not apoly to warrant cases, llo socalled 
acauilial bad no effect, and the complaint was 
not legally disposed of by the Tabsildar Magis¬ 
trate. The result being that the order of the 
Magistrate could only operate as a diaebarge 
under s. 253, l.P-C., the order of the District 
Magistrate waa good under s Cr.m. 1 ro. 

Code. EMPRESS v, JADU- A.W N. 1886, 26G. 
[F.. A.W.N. 1888. 96.] 

(2482)-Ss. 245. 253. 258, 437 (*--Crim. Pro. 
Code, Act X of 1B8-2. ss. 245. 25:J. 4.iil 
Penal Code. ss. 447. ii8-AcquUlal-J--^ffecl-— 
Where a Magistrate dealt with a warrant case 

(s. 448 of the Penal Code) as a summons case 
and acquitted the acousel under s. 245 ot tne 
Crim. Pro. Cede, held that the order 
only to one ol discharge under s. 253 of the 
Crim. Pro. Code, and could be dealt with as 
such under s. 437. The mere absence of tbo 
words “bouse-trespass” in the 
iodgment do not wacnint an inference that the 
cise was dealt with as one under s. 447 of the 
Penal Code when the fads clearly establish me 
theory of an ofi-nce 

KMl'RBSS V, LaJJA Ram. A.W.N- 1888, 96. 

(-• 483 ) - Ss. 245. 253, 437-Summons case fried 

as lonrrani case—Discharge of accusea, effect of 

- 4 cr,uiffaf.-Ifa Magistrate trying a sumrnons 

case, wbalevec procedure ho ./L 

case made out against the accused, and lets 
BO uDCOoditiouaily. ho acquits him. though be 
styles bis order an order of discharge and tacks 
on to it the number of some section of tbeCodc 
which deal, wub discharges, ^jic accused is, 
none the less, in law acquitted, for the Code 
contemplates no other order in summons cases. 
Under such circumstances, the Sosaions duage 
has DO power to take action under e. 437. Utim. 
Pro. Code, on the Magistrate's order. 

R.tPPAPiLLAlV. VENCATRAMAAIYAB. 6 lod. 

Cae. 385 = 8 M.L.T. 78 = 11 Cr L J- 350. 

(2484)—S?. 245,289—See ASSESSORS, 7 B.H. 
C. Cr. 82. 

iQjesi_Og 245, 349 — See MAGISTRATE. 

JUE^BDICTION OF-GENERAL JURISDICTION. 

2 L.B.R. 285. 

(2486) —Ss. 245. ^88-Btvision—Interferenee 
with acquittal on reference by Die District Mapts- 
frafe.—As the Criminal Procedure Code provides 
for an appeal sgainei acquittal by Government, 
the High Court will not interfere under e. 4dH. 
The High Court bae uo power in revieioo to 
convert an acquittal intoaconviction. SANOILl 
NAICKBNV. EMPEROR. 8 M.L.T. 380 = 8 lod. 

Caa 293 = 11 Cr. L J. 622 = 1910 M.W.N. 517. 


- 8. 246 ( = 1882. B. 246; 1872. *. 203, para 
1 , cl. 2). 

See SUMMONS OASES. 

See TRIAL. 
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(2is7j-,S’ 2(6 (= Crtm. Pro. Code, 1892, 
s -i<‘. of complainttnadeby aPoltce 

chi,", ■-iipcl. — Wbtro a complaint is made by a 
P. ii rh-ir^e sheet, it is nob necessary to 
<. A I time the complainant before dinmissine tbo 
^ iiipl lint, hi re L. M. SOARES, 2 Weir 246, 

S. iiCi—See Nos. 79. 2467, $vpra. 

-S, 247 ( .= 1882. 8. 247: 1872. ss. 205, 208, 
212 ; 1861, 8. 259) ; and proviso new. 

Sff- Complainant. 

Sec Complaint. 

Sec SUM-MONS C.ASES. 

See Trial. 

(2489) ~s, 247 (-Criw. Pro. Code, 1^72. 
s. 'J.QA)—FnihiTn of comptninant to on 

an adjoiirned date. —Where a complainant fans 
done all that is necsssiry for him to do to 
ostrtblt>h bis ca.^e. the complaint ouchtnottn 
bo di^mi^•sed in dr-(aiili of his attendance on an 
adjourned date, unless the Magistrate has seen 
fit, for EulHcient rea.'ous. to requite bi.s attend- 
Auce spec-ally on that. date. HIGH COURT 

Proceedings. 5th nov. irti. No. i 706 2 
Weir 306. [F,, 7 M. 213 = 2 Weir 477, 2 Weir 
30G.] 

(2490) 5. 247— Failure of complainant to 
appear on an adjourned dale.—Although a 
MigiRirato has a discretion, under s. 247, to 
acquit tbo accused ou account of the non- 
appearaoce of the complaiu.Aiit on the day to 
which the case ie adjourned, yet, when all the 
evidence for the complainant has been taken and 
when he is not speoially required to atteud, the 
Magistrate will not be justified in acquitting the 
accused. 7 ji re NagaYYA. 2 Weir 306. 

(2491)—Criwj. Pro. Code, s. 2i7—Non ser- 
vice of summons to accused—Dismissal of com- 
plamt for complainant's default. — Where 
summons has not been served on the accused, 
it is illegal to dismiss the complaint on 'be 
ground that the complainant has not appeared 
on the day fixed for hearing. In re KandaPP.A 
CHETTY, 2 Weir 307. [F.. ISD.W.N. IISO-J 

(24921—5. 247—Summons case—Absence of 
complainant—Order of “ struck of} ” by Magis¬ 
trate—Second complaint—Order of acquxltal and 
discharge — Practice and procedure.—K sum¬ 
mons case was. owing to the absence cf the 
complainant, ordered to be struck off by the 
Magistrate, under s. 247 of tbeCrim. Pro. Code. 

A fresh oomplaint was filed ; but the Magistrate 
acceded to the argument that he could not 
entertain it as be bad already occe passed an | 
order under s. 247 in the oase, and acquitted and 
discharged the acoused. Held, that neither order 
was correct in form. The Magistrate was not 
entitled under s. 247 to record the order “struck 
off,” nor was he in a case which he had not 
tried, entitled to record the order of acquittal on 
the flsoond complaint. The most he could do 
would be to record »n order of discharge. In re 
Dubash, S. E., 10 Bom. L.R. 628=8 Cr.L J. 
139. 


Crim. Pro, Code (Act Y of 1898)-conft»ttCd. 

(24931—5. 247 { = Crim. Pro. Code, 1861, 
s. 259)—Dtsmi.'Sflf for non-appearance—Nature 
of offence.—S. 269 of the Grim. Pro. Code, 1861, 
does not apply to an offence punishable with 
imprisonment exceeding six months. A Magis- 
triite cannot, therefore, dismiss complaints of 
such offences for default of the complainant’s 
appearance. Reg v. OOGLAB Chand Rat. 
Un Cr. C. 16 = Cr. Rg. 8 -7—1869. 

I 

(2494)—5. 247 (--=s. 202 of Dismissal 

of complaint—Irregular p'oeeroings- Effect of 
dismissal. —Where the proceedings of a Magis¬ 
trate are substantially irregular so as to amount 
to no trial at all, a dismissal of the complaint 
will not operate as an acquitb.*!. HIGH COURT 

Proceedings, i7th auq. i875, no. 1793 2 
Weir 307. [D., 2 Weir 308.] 

(2495) —S. 247— Failure to dismiss a case for 
complainant's default—dismissal cn 
further default — Validity. —Where a Magistrate 
might have disposed of a case under s. 247, at 
the first bearing, the fact of bis not bavingdooe 
so and of his anjourning the case to some other 
day does not deprive him of the power to acquit 
under the same section on the latter date, when 
the complainant has again failed to appear. In 
re LaTCHMANA PatrAIKO. 2 Weir 308 [F., 

15 Cr.L J. 2.36 = 26 M.L.J. 160 = 23 Ind Cas 
188 = 1914 M.W.N. 273.] 

(2496)— S. 2i7— Appeal ance of complainant 
by FaAif.—The appearance of the complainant’s 
vakil IS not equivalent to the appearance of the 
complainant himself. The mere face that the 
complainant is absent on the day fixed for the 
hearing is a sufficient reason for the dismissal 
of the complaint, In re PONNAGANTI KOTAY- 
YAN, 2 Weir 309. 

(2497)—5. 247— Death of complainant, effect 
of, in a summons case—StibstHution of relative 
of complamant.—lp a case under B. 352, 
I.P.C., after the death of the complainant, his 
nephew applied for substitution of bis name in 
place of the deceased. The Magistrate directed 
the case to be proceeded with, the ground 
assigned being that the accused had been 
guilty of the contempt of the nrocess of the 
Court: Held, that it was not a eufficient ground 
and the Magistrate should have recorded an 
order of acquittal under s. 247, Crim. Pro. 
Code. PUBNA CHANDRA MOULIK V. DENQAB 
Chandra Pal. 19 C.W.N. 334=16 Cr L.J. 
322=28 lod. Cas. 658. 

(24981—5. 24.7—Order of acquittal on occoMnf ’ 
of complainant's absence, passed on a date not 
fixed for hearing of case, ej/ect of.—A case was 
called on by mistake on a date not fixed foe 
bearing aud the Magistrate recorded an order 
of acquitial under a. 247, Crim. Pro. Code, 

00 account of the absence of the oomplainaot. 

On the date fixed for bearing the mistake was 
discovered and the Magistrate Ignored the 
order previously passed by him under s. 947. 
Crim. Pro. Code, and went on with the case 
which ended in a. oonviotion : Held —that an 

order passed on a date which was not fixed for 

1 
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the hearing o! the case and on which date the 
complainant was necessarily absent ia no order 
at all. and the trying Magislraco b.ad jnrisdic- 
tion to ignore it and go on with the case and 
come to the finding which bo did_ 

MONDALv. MOHATABSlNQH, 18 C W.N. 1180. 

(2 Weir 307, Fr, 2 O.L.J. 612. D.) 

(2499)—B. 247—Sec DISMISSAL OF COM¬ 
PLAINANT, Colm. Dig. Cr. 91 of 1877. 

( 2500 )—8.247—See Nos. 2474, 2479and 2479, 

5«pra. 

(2501)—S. 247 and ch. XX—Summons ense, 

hearinq o/, when concludes—Non-nppearance 
of conipiainawt on dale iix(d io*- arqnmcnt and 
eons^fiucnt acquUtai of accused, tf proper— 
Where, in a summons case, after the ixaini- ^ 
nation of the witnesses fortho prosecution and ; 
the defence, the JIagistrate adjourned the case 
for argument for the purpose of the documeni- 
ar? and oral evidence being explained to him, 
and on that adjourned date the complainant 
did not appear and the acouned 
under s. 247, Crim. Pro. Code. Bcld thal. 
although the Code of Criminal Procedure makes 
no ptovisiou for argument lu a cise governed 
by cb. XX of the Code, the hearing of the case 
did not end with the ciammation of the 
witne-ses for tho parties, and a. 24 1 had 
applioiif.ion to the circumstances of the case. 
RAMJIWAN IUI V. AlULAKH BAKAUI. 18 C, 
W.N. 584 = 15 Cr. L.J. 163-22 loci. Cas 7*3. 

(25021—Ss. 247, 195-6’cc DISMISSAL OF 
COMPLAINT, Rat. Uo. Cr. C. 137-Cr. Re. 
3M0-1878. 

(‘25031-Si. 247. 20.3—Complaint dp servant 
on behalf of masler-Acquiilal undit s. 2ii 
on dcafft of such complainant out—Complatnl oj 
same offence by anolher servant— Premous 
acquittal \f bar to Magistrate's taking cogmiance 
of second complaint—Penal Code. s. 42b 
3raimi«s on animal,—A servant on behalf of 
bis master filed a complaint that an elephant 
belooging to his master had been maimed by 
the acoueed. The Magistrate receiving tho 
complaint issued process under s. 426, I.P.C. 
On tho date fixed for the disposal of the case, 
finding that tho oomplainaut was dead, the 
Magistrate acquitted the accused under 3. 247, 
Crim. Pro. Code. Thereupon another servant 
(the petitioner) complained to the Sub- 
Divisional Magistrate of tho same oflence of 
maiming his master’s elephant, but the Sub- 
Divisioual Magistrate dismissed the complaint 
* under s. 203. Crim. Pro. Code, on tho ground 
that the previous acquittal was a bar to his 
taking cognizance of it: Held —that the previ¬ 
ous acquittal was wholly without jurisdiction 
and was no bar to the Magistrate’s taking 
oognizance of the scoond oomplaiul. MADHO 
OHOWDHItY V. TUBAB UlAN, 18 C.W.N. 1211 
=19 Cr. L.J. 726=26 lad, Caa. 174. 

(2504)—8s. 247, 253—See JOINDEB OF 
GBABQES— GBNEBAL, 11 C. 91. 

(2606)-a3. 247, 369, 432—Sea COMPLAINT 
—DISMISSAL OF COMPLAINT, 4 O.W.N..26. 


Crim. Pro. Code (Act V of IBSSj-eoniinued. 

(2500-53. 247, 369. 432. 437-Sre COM¬ 
PLAINT -1 )ISMISSaL OF COMPLAINT. A. W.N. 
1885. 43.13 C.L.R. 303. 1 C. W.N. 34G, 7 M. 
356 = 2 Weir 309. 

(25071-Ss, 217. 103 ( = Cnm. Pro, Code, 
1882. ss. 247. 4031- Accused ocoutUed for 

default of complainant—lle-lrial —* ahdthi. 

Where a person accused of an oficnee appea's 
on the day fixed for the hearing, but the 
complainant does n-n. and ibe acen.ed is 
acquitted under s. 247. the accu>cd h 
bv a Court within iho meaniin: ofs. .4/. no 
cannot, tberefnro. be tried agi'n for ihe saino 
offence, KUR.AIYA S.’-STRl v. ^ BaO. 

2 Weir 457. (F.. 15 Cr.L J. 236 = Cas. 

1S9 = 26 JI.L J. 1G0 = M.W.N. 1914, 27.1.] 

(’2503)-Ss. 247 and -lOi—Pieviou.s acqnu!-d 
-Fresh process lor mJences including (/icprevious 
o„g,_V/hero a Magistrate i#>u’d processes 
against and summoned certain accused persons 
for one of several offences alleged against them, 
and acquitted them of the offence for which 
t-bev were summoned, no fresh proce-scs could, 
in view of the provisions of s. 403 (1), be issued 
icaiiistthem. in respect of all the cQenccs 
alleged against them on the previous occasion, 
including ibo one for which they wore sum¬ 
moned and acquitted SURRSH ^*^ANDI«A 
SINHX V. BANKU SADHUKn-\N. 2 C ^ J^622 = 
3Cp. L.J. 115. (6 C.W.N. P33. Iff;-R08- 
[li.. 36 M- 308 = 24M.L.J. 463=13M.L T. 360 
= HCr L.J 214 = 19 Ind Cas. 310 ; D.. 18C. 

W.N. 1180.) 

(. 25091 —Ss. 217.403 ( = CrijK. Pro. Code, 
187-2 ss. 212, 4601-S. 277, I.P.C.-Discharge 

of accused - Ee-trial—Act V o/ 1861.-'An 
offender, discharged on a complaint under s. 277, 
I.P.C., caunot, with refereoce to a«. 212, 460 
o{ tha Code, bo re tried on tho satno (acts under 
s. 34. cl. 7cf Act. V of 1861 (Police). POLICE 
v. Debi. Colm. Dig, Cr. 50 of 1876. 

(•2.M0)-S5. 217. m-EfJecl of dismissal 
under s 2 i 7 —Accused served loUh process m 

summons case-Absence of of 

—“(Tried. ’’ meaning of. in s. 403 .--The word 
“tried” in a. 403 is not confined to decision of 
the case on the merits, so far »•’ 
proceedings under e. 247 are concerned. There 
is therefore no reason for saying that an accused, 
who has been served with process in a summons 
case and does not appear, is not entitled to the 
full benefit of an acquittal, when the ease 
against him has been diamis^sed under s. 247. 
In re GUGGILaPD PADDAYA OF PaLAKOL. 

g M L T 93 = 9 Ind. Caa. 253 = 12 Cr L J. 41 = 
34 M. 253, (4 C.W.N. 346. 7 C.W.N. 493 and 
711. P.) 

(2511)—Ss. 247, 403—Sec ACT XIII OF 1869, 
8. 1, 7 L.B.R. 35 = 20 Ind. Cas. 228 = 14 Or. 
L.J.* 404 = 6 Bur. L.T. 108. 

(2512)—Ss 247, 403. 417, 435, m—Acquittal 
of accused under s. 247 procured by his own 
trick—Whether a revision or appeal lies against 
the acquittal—Admission of additional evidence 
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in appeo’i —Pavers of Court—Orounds for 
■^rriivo o-ihie order of acquittal—English and 
Inhon T.'iuo -— In this case the complaioaot 
prehTt'i A complaint of mischief against two 
iiidtvidual!^. Process was issued against them 
and the complainant was informed of the date 
oftbe hearing in person. On the date fixed for 
the tri.il, the Magistrate acquitted the accused 
under s. 247, Criin. Pro. Code, owing to the 
complaioant not being present iu Court when the 
case was called on. It subsequently tran.spircd 
that the complainant bad teen kept out of the 
way by the action of the accused 'd getting a 
constable to arrest him on a false charge of 
committing nuisanco after be had come to the 
place where the ?iI^gistrate'sCourt was situated. 
The District Magistrate referred the case to the 
High Court under s. 4:j8, for setting aside the 
ordtr of acquittal and directing a new trial. 
Ecld, that the High Court would be prepared 
to set aside the order of acquittal in this case 
and order a n- w trial if the matter had come 
before it by way of appeal presented by the 
Local Governmetit under s. 417; but in revi¬ 
sion it has alvv-tys been regarded as a sound 
rule of practice not to interfere when there is 
DO error in law or on the face of the record, and 
not to interfere in cases of acquittal in which 
Government might have appealed under s. 417, 
hut has not done SCI. (4 B L.R. 686, 22 C. 99S. 

7 M. 213. 2 Weir 457, 303, 2 M. 38. 14 M. 
363, 25 A. 128, IIA.W.N. 120. 3 B. 150. if.) 
Per Spencer. J .— There is notbing in the 
language of s. 417. Crim. Pro. Code, to limit 
appeals against acquittals to cases in which 
Courts have, owing to some error of law or mis- 
appreciation of evideoce, come to a wrong deci¬ 
sion on the evidence before them. There is no 
distinction in tbo Code between the right of 
appeal against an acquittal and the right of 
appeal against a conviction, both being govern¬ 
ed by the same rules and being subject to the 
same limitations. (17 0. 485, 20 A- 459, 1914 
P R. p. 15. 2 0. 273, R) S. 241, Crim. Pro. 
Code, allows additional evidence to be admitted 
i*; appeals against acquittals as well as in 
■appeals against oonviotions, although cases in 
which this power is exercised will naturally be 
rare. Per Miller, Whether the 

Legislature intended to permit the High Court 
in appeal or in revision to set aside an acquittal 
on the ground that fresh evidence is available 
which could not be produced at the trial, or on 
the ground that a complainant has shown 
sufficient reason for the failure to appear and 
prosecute bis complainant before the lower 
Court. In re SiNNU GOWNDAN. 26 M.L.J. 160 
= 1914M.W.N. 273 = 19 Cr L.J 236 = 23 InU. 
Cab. 188. 

(2513)—Ss. 247, 404 ( = ss. 208, 266 (6) of 
1872)—Dismissal of complaint for default — 
J^ipeal.—No appeal is allowed against an order 
of dismissal of a complaint for the nun-appear- 
aoce of the complainant. NarAYANASAMT 
AIYAB V. JANAKI AMUAL, 2 Weir 308. [F., 15 
Cr. L.J. 236=26 M.L.J. 160=23 Ind. Cas. 188 
= 19UM.W.N. 273.] 


Crim. Pro. Code (Act Y of 1898)—confinued. 

(2514)—8s. 247, 456, 439. 440—See REVI¬ 
SION—ACQUITTALS, A.W.N. 1882, 229. 

-S. 248 ( = 1882, 8. 248; 1872, 8. 210: 1861. 

8. 271). 

See COMPL.AINT. 

See Summons Cases. 

See Withdrawal of Complaint. 

(2515)—S. 248 (=s. 271 of 1861) —IFif/i- 
drawal of complaint and slay of proceedings— 
Penal Code. s. 498.—‘‘Eoticiog. etc., a married 
woman with criminal intent” not being an 
oflence triable under ch. XV, Crim. Pro. Code, 
1801, a complaint under s. 493, Penal Code, 
could not be withdrawn under e. 271, Crim. 
j Pro. Code. 1861 ; but a husband could stay 
proceedings under s. 498, Penal Code, by deolin- 
iug to ofler any evidence, as be alone could 
institute a charge under that section. MOHUN 
; V. GUNSHAM, 8 P.R. 1871, Cr. 

(2516) —8. 248—Complaint by Municipal 
Secretary—Withdrawal by Municipal Ccunoil 
j —Acquittal —Legality—See MAD ACT IV OF 
1884. ss. 10-A. 39 A, 263. 280. 15 Cr.L.J. 299 = 
23 lod. Cas. 607=27 M.L.J. 617. 

(25171- 3. 248—Sre COMPOUNDING OFF- 
ENCB, 1 B. 147. 

(2518)—s. 248—See SANCTION TO PROSE¬ 
CUTE—Conditions requisite fob GRANT 
of SANCTION. ETC., 2 B. 653. 

(•2519)—S. 248—Sm WARRANT CASE, 13 B, 
600. 

(2520)—S. 248—See Nos. 2478 and 2479, 
supra, aod No. 2694, infra. 

(2521)—8s. 249, 35. 23-5—See SENTENCE — 

Cumulative and separate sentences, l 

B. 214. 

(2522)—Ss. 248, 250—See COMPENSATION— 
General, Rat Un. Cr. C. 462 = Ct. Rc. 21 of 
1839, 24 P.R. 1883, Cr. 

(2523) —Ss. 248, 253, Charges under 
ss. 182, 500, I-P.C .— lyithdrawal for want of 
sanction — Subsequent institution of complaint 
jail/i sonefioH.—A complaint was made to the 
Magistrate against the accused of oSeooes under 
ss. 182 and 500, I.P.C. Od the day when the 
accused appeared before the Magistrate the 
latter passed the following order:—“As there 
is no saoction. prosecution withdraws the 
charge. The accused is discharged.” Sauctioo 
baviug been subsequently obtained, a fresh 
complaint was lodged against the accused for 
the same oSences. The Magistrate ordered the 
proceedings to be stopped, considering that they 
could not be taken by reason of the provision of 
s. 403, Crim. Pro. Code. Held, that the order 
was not legal as the accused bad not been pre¬ 
viously acquitted by a Court of competent 
jurisdiotion. By reason of there being no sanc¬ 
tion, the Court oould not take oognizanoe of 
the offence under s. 182, and could not, there¬ 
fore, acquit the accused of that offence. Aa 
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regards the ofianoe under 3-500, I.P.C., which 
was a sumsoona case, the only legal order ho 
could have passed was under s. 25-1. and, there¬ 
fore, there was no aoauittal even in that case. 

In re SAMSODIN, 22 B. 711. [D-. 29 M. 12fi- 

16 M.L.J. 79 = 1 M.L.T. 31 = 3 Or. LJ.271.J 

(2534)—Ss. 248. 359 and 437—See COM¬ 
POUNDING OFFENCE, 10 C. 551. 

(2525)-Ss. 218. 337, 345 (1 to 4, 6, 7)—See 
EVIDENCE—General, Rat. Un. Cr. C. 461- 
Cr. Rg. 18 cl 1889. 

( 2526 )—Ss. 248, 345 ( = Criw. Pro. Code. 
1861 s. 2711—IFif/iiiraiOftl o/compIntMt tnable 
under ch. XIV.-S. 271 of the Crim. Pro. 
Code, 1861, doe? not apply to cfienoes punish¬ 
able with imprisonment exceeding SIX rnonths. 
The compUinant in such cases cannot withdraw 
his comriUint. RbG v. JeenKA, Rat. Ua.Cr. 

C. 17 = Cp. Rg. 8 7-1869, 

(25271 -Ss. 248.345 (= Crim. Pro. Code, 1861. 
2 T\)-^Compromise .—OSenres triable under 
Ch. XV of i-he Crim. Pro. Code, 1361. 
cannot be comptomi.sed under s. 271 the 
Code. CRIMINAL CIRCULAR NO. 9. 13 W.R. 

Cr. Cir. l4. 

( 2523 )—Ss. 248, 315 (I to 4 and 6 and 7)— 
See Sentence—Confirmation of sen- > 
TENCE, 7 M.H.C. App. 21. 

(2529)—Ss. 249, 403. 437—Case challaned 5w _ 
Forest Department^ P.oceedtwps slopped by , 
Magistrate. e/eefof-FurfAer ordered 6?/ , 

Xiisfrief Magistfale—Forest Act (Vilo/ 18ib), , 
3 33.—TbePorest Departtneot cballaued a case 
of an oSence pnoiehable under s. 32 of the 
Forest Act. The maximum term of iinpnsoo- 
ment ptesoribed foe this oSence is six months. 
Acting under 8. 249. Crim. Pro. Code, the 

trying Magistrate stopped the proceedings, me i 

District Magistrate, purporting to act under 
8. 437. Crim. Pro. Code, set aside the Magis¬ 
trate’s order : Beld. (1) that the order of the 
Diatriot Magistrate was «(fr<z vires, as 8. 437 did 
not apply to the case : (2) that the order under 
8. 249 would not bar farther proceedings in 
aooordance with law. ACHHBU v. EMPEROR. 
18 Cr, L.J. 800 = 17 Ind Cas 790 = 8 P W R. 
1913. Cp. = 9P,R. 1913, Cr.=163 P.L.R. 1913. 

-8. 250 (= 1882, B. 560 ; 1872, 8. 209. parafl. 

1 and 2 ; 1861, •. 270). 

See Compensation. 

12530)—S- 250—Otiect o/.—The object of 
B. 250 of the Code ia not to punish the complain¬ 
ant, but to award by a summary order some 
compensation tn the person againrt whom a 
frivoloue or vexatious accusation is brought, 
leaving it to him to obtain further redress 
againBt the oomplaioant. if be eeeka for it, by a 
regular civil suit or bv a criminal prosecution.— 
Per Banerj'i. J. BENI Madhub KUBfM v. 
KUMID Kumar BISWAS, 30 C. 128 = 8CWN. 
799. 

(2631)—8. 260 (-Crim. Pro. Code, 1872, 
s. 209)—Scope o( 8ecfio«.—The special provisions 
of s. 209 are applicable only in the case of 


original trials under Ch. XVI of the Code, 
The award of compensaiioD by the appellate 
Court !•> illcgU. HIGH COURT PROCEEDINGS 
27TII Fed. 1875, No. 488. 2 Weir 314 = 8 M.H. 
C. App. 7. 

(2532)—S. 250—o/.—S 250, 
Crim. Pro. Code, IP'Jb. does not apply to a 
case iustiluted on a police roport or on informa¬ 
tion given by r. police ofljeer, QUEEN- 

Empress v. s.^haw.^tei ali Khan. U.B.R. 
1897 1901. Yol. I. 68. (21 C. 984, U.B R. 1892- 
1896. Vol. I. 28 R.i 

(2533)—S. 250—Case co7npoutided—Award of 

compensation—Illegal.—Whoii a criminal case 

is compounded a Magistrate cannot allow com¬ 
pensation 10 the accused under s. 2.50, Cr. P.C. 
THE Crown v. Sundar Singh, 30 P R. 1910 
= 197 P L R. 1910 = 44 P,W R. 1910 = 8 Ind. 
Cas. 387 = 11 Cr. L.J. 638. (19 P.R. 1888. Cc.. 

R-) 

(25341 —S. 250 —Comfiensa'ion. orier for pay- 
we«£ of by cojnplauiottl—Opportunily to shoio 
caure.—The Magistrate after acquitting the 
accused made the following order—“ Accused 
acquitted, complainant to pay compcn?ation to 
each of the accused under 250, Crim. Pro. 
Code, and show cause why ha should not pay. 
Complainant is absent. His brother verbally 
shows catiKO which U insulhcient ; order made 
absolute. ’ Edd. that the compUioaot was in 
fact given no onportunity of sbowiog cause and 
the order sh >uld be set aside. BUB4NS 8INGH 
V :iIOHABlU PROSH4D SINGH, 18C.W.N. 1277 
= 15 Cr. L.J. 707 = 26 lod Cas. 135. 


(2535)—S. 250 —Co»i/>iafn£ — Accusid of an 
offence-—By s. 250, Ccim. Pro. Code, an order 
or compsnsation can only be made in a case 
instituted by a complaint to a Magistrate or 
information giveu to a police officer that certain 
person has committed an offence, wiih a view 
to hU taking action. When a complainant 
filed a petition asking the Court to take security 
from the accused to keep the peace, but the 
allegation? were found to be untrue, held that 
the complainant could not bo required to pay 
compousatioQ to tb© accursed, iaaRmuch as fafl 
did not charge him with any offence. RAM 
SUKH RAI V. MaHaDEO RaI, ? A.L.J.743 = 
7 lod Cas. 290=11 Cr. LJ. 416. (25 B. 48, 
Appr., 15 .A. 365. il.) 

(2536)_5. 250— Compensation a:aardable — 

Only if complaint is by the complainant or in his 
information to the police or Magistrate—Village 
MagistraU—Not a MagislraU under s. 250.— In 
awarding cumpeusation to the accused under 
s. 250, Crim. Pro. Cede, it should appear that 
the case was instituted by the complainant, or 
upon information given to a Police OlBcec or to 
a Magistrate. A Village Magistrate is not a 
Magistrate within the meaniug of s. 250, 
although the former is bound to report the 
information to the police. ARULANANTHAM 
PILLAI V. EMPEROR. 1911 2 M.W.N. 588- 
10 M L.T 880=13 Ind. Cas. 221 = 22 M.L J, 
138=13 Cr. L.J. 29. (26 M. 667. 32 M. 258, 
D ) [D., 15 Cr. L.J. 431 = 21 Ind. Cas. 167.1 
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(25^371 —250 —Minor complainant—Guar¬ 
dian net )i'^j)t)hsiblc—Marriage before IddatnuU 
(171(1 rna — l-'Chal Code, 5. 496.—f/eid, that, 
v.mouv, Mubauimadans, a marriage of a woman 
bcfctrc expiry oi iddat is nail and void ; coase* 
fiui.'iitly ontictng her away is not an oSeoce 
anfiv r 6. 498, LP.C. Held, also tbat, under 
p. 2C0 of the Code of Criminal Procedure, a 
t.;uarclirvn or ticxt friend of a minor complainant 
canrj'r, bo ordered to pay comccnsalion to 
aocu?ttd. ISA V. R.^NON, IP.W R. 1912. Cp. 
= 83 P.LR. 1912 = 13 Cr. LJ. 136 = 13 Ind. 
Cas. 824. 

12538)—S. 250 — Compensation, order for, 
ichen ayid koto to be maFrivolous and vexa* 
txous,'' mcan%7ig of. —S. 250 requirc^^ that a 
Magistrate, if be wishes to exercisp his discre¬ 
tion HH to lh“ award of compensation, should do 
so by bis order of discharge or a<'quitc<tl There 
is nothing in (ho Code wbicii aaihons s him to 
hold an enquiry on a .subsequent date, and 
make an orner under s. 250 on such date. The 
direction for paymeut ot compcD^ ition must be 
contained id the order of disebarg.* or acquittal. 
In the matter of the eoniplat^xt of SADUR 
HUSMN. 25 A. 315 = A W N. 1903. 57. lb\, 3 
Cr. L.J. 123«18l P.L.R. 1905 = 07 P.R 1905, 
Or., 12 Cr. L.J. 6 = 9 Ind, Chs. 45 ; h,, 8 Bom. 
L.R, 847, 5Cr L.J. •298=U.B.R. 1906. 3cd, 
Qr., Cr. P.C , p. 51, 13 Cr L.J. 247 = 14 lod. 
Ca.«. 599 = 9 A.L.J. 308. 15 Cr.L.J. 290=10 N. 
L.R. 8 = 23 Iiidi Cas. 498. IS Cr. L-J. 504*24 
iDd, Ca;i. 592 = 7 S.L.R. 123, [D., 36 A. 132* 
12 A. L.J. 143 = 22 Ind. Oas. 977.] 

(2539) — S. 250—Penal Code, $. 225*B — Bs- 
cape f70)71 lawful custody—Report of chaprasi.— 
A Civil Court made a report to the 

District Judge, that the judgmeot debtor, for 
whose arrest be had a warrant, bad escaped 
from his custody, after having been arrested, 
by using force to him. The District Judge 
directed that the papers should be sent to the 
District Magistrate for formal bearing of a 
charge under s. 225 (6), I.P.C., against the 
judgment^df^btor. A case w;^s institutsd accord¬ 
ingly, but the Magistrate ncqoitted the accused 
and ordered the Civil Court chaprasi to pay 
oompensatioQ to the acoased. Beld that the 
order for oompensation was not legal, as the 
chaprasi neither 6lcd a complaint nor g%ve the 
informatiou upon which the case against the 
accused was iustituted, and the District Judge 
was the person who instituted proceedings act* 
ing on the chnprasVs report. In the matter of 
thepeiltionot Kam PADApATH, 26 A 183 = A. 
W.N. 1903,218, (20 C. 481, [F., ilCr. 

L.J. 634 = 8 Ind. Cas. 382^155 P.L.R. 1910* 
25 P.R. 1910, Cr., 52 P.W.R. 1910; R., M Bom. 
L.R. 1166 = 1 Bom, Cr, C. 237 = 14 Cr. L.J. 1 = 
18 Ind, Cas. 145,] 

(2540)—S. 250—Report of process server— 
Prosecution instituted by District Judge on such 
report—Acquittal of accused—Process server— 
Liability to pay compensation.—The process 
server, on whoso report that the accused bad 
obstructed him while executing a warrant in 
execution of a decree for custody of a wife and 


bad removed that woman from his custody, 
the Court instituted criminal proceediogs 
against the accused, is not a person upon whose 
complaint ot inforruation the accusation was 
made and is not liable to pay compensation 
under s. 250. Cr. P C. CROWN v. ABDUL 
GHaNI, 25 P.R 1910. R = 8 lod. Cas. 382=11 
Cr. L J. 634 = 105 P.L R. 1910, (26 A. 183, 20 
< C. 481, F ). 

(2541)—S. 250—“ Vexatious charge,'' meaiu 
ing of .—The expression vexatious charge, in 
8, 250, is sufficiently wide to include a false 
charge, and compensation may be awarded to 
an accused, when the accusation against him 
was deliberately false. EMPEROR v. BINDE- 
SHRi Prasad. 26 A. 812 = 1 A LJ, 234»A.W, 
N. 1904, 116. (A.W.N. 1896, 180. OverruUd; 
21 M. 237, 30 C. 123, F.,) [R . 37 B. 376=15 
i Bom. L.R. 49*2 Bom. Cr. C. 105-14 Cr L J. 
75 = 18 Ind. Cas. 411.] 

(2512)—S. 250 — Frivolous and vexatious, 
j mconin ;7 of. —8. 250 docs not contemplate that 
; compensation shall be awarded because the case 
is found false, bat it can only be awarded if the 
Magistrate is satisfied that the accusation is 
frivolous and vexatious. If a Magistrate orders 
the complainant to pay compensation to tbe 
accused on tbe ground that ho has preferred a 
false complaint, it practically amounts to con¬ 
victing, in a Bummary proceediDg, tbe complain* 
ant under s. 211, Penal Code, without a proper 
trial, which is altogether improper and open 
to serious objection. [Overruled, 30 C. 123, 
P.B., 15 C.P.L.R. If4, 6 Bom. L.R. 128 ; F , 
4 Bom. L R. 645; i? , 27 M. 59 ] Tho words 

frivolous and vexatious in s. 250 indicate 
an accusation merely for tbe purpose oi annoy* 
ance. not an accusation of an oSeoce which is 
absolutely false. Parsi HaJR.a v. BandhI 
Dhanuk. 29 C. 231, [Diss., 15 C,P.L.R, 
104.] 

(2543)—S. 250—Frivofot^s accusaito7i—Award 
ot conipensatton to accused when to be made.— 
When a Magistrate, on fiodiug a complaint to 
be frivolous, thinks it right to award com* 
pensation to tbe aocused, be must do so by his 
order of discharge or acquittal. An order for 
compensation made in a separate proceeding, 
after the accused has been discharged, is with* 
out jurisdiction (25 A. 3l5t F.) A M'igistrate 
shall bear the complainant, before making an 
order for compeosation against him, on that 
aspect of tbe case, and unless be does this, the 
whole proceeding as to compensation is badi 
Haru TanTI V. SATISH Roy. 9 Ind. Cas, 
45 » 12 Cr. L J. 6 = 13 C.L J. 425 = 38 C. 302< 
[F. find D., 22 Ind. Cas. 726 = 18 C.W N. 702; 
R., 15 Cr. L.J. 504*7 B.L.R. 123 = 24 Ind. 
Cas. 592.] 

(2544)— S. 250 ( = s, 209 of the Code of 
1872)—False complaint, whether vexatious-— 
A false complaiut is also a vexatious complaint. 
Jn re PONNAMMAL, 2 Weir Sl3. 

(2548)^S. 250— Charge of bribery—False 
charge—Compensation—Frivolous or vexatious* 
—As long as a case is frivoloosi or vexatious, tbe. 
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fact that it i$ also false is no bar to the appli¬ 
cation of s, 250. Crim. Pro. Code. A charge of 
bribery may not bo frivolous, but, if falsa, is 
undoubtedly vexatious. NgO MyO v. N(r.\ 
KyAN, U B.R. 1914. SrdQr.. 31 = 26 Ind. 
Cas. 1004 = 16 Cr. L.J. 92. 

(2546)—S- 250—J’afsc charge — Vexa/ioHS 
charge —Compriisofion to accused persons — 
Order sanctioning proseCMtiou of compliinanl 
for false charge—Penal Code, s. 211.—S. 250. 
Crim. Pro, Code, applies to a false charge, as 
also to a merely frivolous charge brought with 
the sole intent of annoying. (5 Bom. L-R. 128, 

SO C. 123, F.) The provisions of the section may 
bo used to supply one form of punishment for a 
serious false charge deliberately and maliciously 
made. The passing of the order of compensa¬ 
tion does not prevent the Magistrate from 
granting a sanction to prosecute the com¬ 
plainant under s. 211, Penal Code. In re 
GOPALA 15 Bom. L.R. 49 = 2 Bora. Cr. 

C. 8 = 18 lod. Cas. 411 = 14 Cr. L.J. 75 = 36 
B. 376. (21 M. 237, F.\ 26 C. 181. Not F.) 

(2547)—S. 250 — Prosecution under s 211, 
I.P.C., sanctioned by As<istantSuperintendentof 
Police-Station House officer presenting charge- 
sheet through a Constable—Order directing Con¬ 
stable to pay compensation—Illegality.—Vfhere 
an Assistant Superintendent of Police sanction¬ 
ed the prosecution of a person for an offence 
under 8.211, I.P.C., and the Station House 
officer prepared the charge-sheet which whs 
preeented to the Magistrate by a constable, 
and the constable was ordered under s. 250, 
Crim. Pro. Code, to pay compensation to the 
accused. HtW, that the order was illegal. The 
constable was not under the circumstances, 

‘ the person upon whose complaint or inform¬ 
ation the accusation was made.’ SUBRAMANIA 
PILLAI V. Pakia Nadatchi, 10 M L.T. 191 
= 21 M.L.J. 844=12 Cr. L.J. 482. (I B. 176. 
Compared.) 

(2548)—S. 250—.dwofd of compensation to 
accused—Award to bo made by order of discharge 
or acquittal and not by separate order, —Where 
a Magistrate acquitted the accused of offences 
under ss. 343 and 454 of the Penal Code, and 
on a Bubseauent date by a separate order direct¬ 
ed the oomptainaot to pay compensation to the 
accused under s 250, Crim. Pro. Code, held (1) 
that s. 250 of the Code was not intended to 
meet the case of false acousations; but of 
frivolous and vexatious accusations; (2) the 
direction to pay compensation in frivolous cases 
should be made by tbe order of discharge or 
acquittal. Kau BINGH v. Mathura, 9 A.L. 
J. 308 = 14 lod. Oas. 699 = 13 Cr. L.J. 247=34 
A. 3S4. [A., 15 Cr. LJ. 504 = 24 Ind. Cas. 

692=7 S.L-E. 123 ] 

(2549)— S. 960—Order under the sectionwhen 
can be made—Must be in the order of discharge 
or acquittal. —Au order for oompeosation to an 
Bcoused person under the above section should 
be made in the order of discharge or acquittal 
and not subsequently. OBIUIHAL RBVISIOK 
CASE No. 905 OF 1892. U.B.B, 1892-1896, 
Yol. I, 88. 


Crim. Pro. Code (ActY ol 1898 )—confinwed. 

(2550)—S. 250 —Compmsafion for vexatious 
coviplmnl—Order for compensation passed on 
dale subhrguent to (hat of order of acquittal — 
Wtien valid -Coatimintion of same proceedings, 
—Where a MHgisir.ii.r', who acquitted the accus¬ 
ed, was of opmioii that (ho oisos were frivolous 
and vexaiious, ami ordorL'd, oo the day whou be 
passed the order of acquiital notice to issue to 
tbe complainant who was nbsont on that day to 
show cause on a subsciiMont date why bo should 
not be directed to pay cTmpcnsaii'^u, and where, 
on tbe date fixed by the imrict;. after recording 
and considering objections, tlio Magistrate 
directed payment of ocmf.pn=atioi) to the 
accused. Held, that the final order w.as not 
invalid merely because it was not pronounced in 
tbe same breath as (he order of acquittal, and 
that it was substantially a continuation of the 
order of acquittal and prrt of tbe same proceed¬ 
ing and valid in law, GH.XNU.'IALNALMAL 
V. CROWN. 7 S.L.R. 123 = 15 Cr. LJI. 504 = 
24 lod. Cas. 592. (25 A. 315, 34 A. 354. 

38 0. 302. R.) 

(2551)—S. 2 .^ 0 —ConipcnsafioM—Sepnrafe order 
calling on complainant to show cause and award¬ 
ing compensatioH.—S- 250, Crim. Pro. Code, 
makes it quite cleat that the reasons (or award- 
iog compensation and theac*ual order so award¬ 
ing must be contained in the order of discharge 
or acquittal, and the law contained in tbe sec¬ 
tion must be followed strictly. Where a 
Magistrate acquitted the accused and, having 
signed and dated his order ol acquittal, then 
recorded a separate order oalling on tbe com¬ 
plainant to show cause why he should not bo 
required to pay compoDeation. and then having 
recorded his objection, ordered him to pay 
compeosation ; Held, tb.at tho order was illegal 
and should be set aside. IMAM DlN v. EM¬ 
PEROR, 14 Cr. L.J 48 = 18 Ind Cas. 272 = 16 
P.W.R 1913. Cr. = 99 P L R. 1913. (57 P.R. 

1905. Cr, = 18l P.L.R 1905 = 3Cr. L J. 123.^’.; 
8 Bom. L.R. 817 = 1 Cr. L.J. 423, R. and D.) 

(2552)—S. 250 —Compensafton fo accused— 
Final order if sAould be contained in order of dis¬ 
charge or acquittal -Proviso, meaning of-Im- 
prisonmentin default of payment of fine, when to 
be ordered —Where, in discharging the accused 
under s. 253, Orim. Pro Code, tbe Magistrate m 
his order of disobarge declared the case to he 
vexatious and directed the complainant under 
s. 250. Crim. Pro. Code, to pay compensation to 
the accused subject to any cause being shown by 
him. and no cause bgiog shown by the complain¬ 
ant, tho Magistrate the day after made his 
previous order absolute and further directed the 
complainant to suffer simple imprisonment for 
30 days in default of payment of the oompensa- 
tioo: Held, that the Magistrate’s order direct¬ 
ing the payment of compensation was in striot 
compliance with s. 250, Crim. Pro. Code. It is 
Bufficient that tho Magistrate fixed tbe oompen- 
eatioD in his order of discharge. Tbe proviso to 
B. 260 clearly contemplates that tbe direotion 
in tbe first paragraph of the seotion shall be 
considered as in tbe nature of a rule and that 
that rule shall not be made absolute nntil the 
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CriiTi Pr.i Corte (Act Y of 1898/—coutinufid. 

coi'juUiii'.ii: bbowQ cause. (33 C. 302, D.) 

ft-(,i- i^ii.e -i/iUcnce of imprisonment in de- 
f i, 1 f p,i V meui war concerned, the High Court 
nti.ii 'li.ii ibero was obvious error and ordered it 
t.i li -Mneiidcd in terms that the compensation 
..ball lie lecovcced as if it were a doc, and in the 
event of its not being so recovered there shall be 
Kiioolc impci-'onment. L.4LIT MOHAN SlNGHA 
V. KUN.I.^ BaHARYGHOSE. 18 C.W.N. 702 = 15 
Cr.L.J. 150^22 Ind. Gas. 726. 

(2553)—S. 250—Compensd/iw — Default tn 
payment — Imprisonment. — Under s. 250 (2) it 
is only if the compensation ordered to be paid 
cannot be recovered, that imprisonmont can 
be awarded. ParSHI Hajra v. BanDHI 
DhanUK, 28 C. 251. [Overruled. 30 C. 123; F., 
17 C.P.L.R. 104: R., 2G M. 127 = 2 Weir 321.] 

(2554)— S. 250—CoMipfdtnf by jyolice officer 
in non-coynizablc case — Compensation—Police 
Act {Bontbayi, Act IV of 1890, s. 90.—Where a 
police officer initiates criminal proceedings in 
a Qon-cognizable case by filing a complaint 
before a ^Iaglst^ate, the ^lagistrate has jurisdic¬ 
tion, if he finds the complaint vexatious, to 
award compensation to the accused under 
B. 250- KINO-EmI'EROR V. SADA. 26 B. 130 = 
3 Boro. L.R. 386. (P., 13 Cr. L.J, 752 = 17 

Ind. Gas. 64=0 S.L.R. 82 ; R.. 32 M. 3 = 9 Cf. 
L.J. 108 = 5 M.L.T. 1 = 1 Ind.Cas. 22, 5 0.0. 
164. 6 O.C. 1 ] 

(2555)—S. 250 ( = Cmn. Pro. Code, 1882, 
s. 560)— Compensation in frivolous complaint — 
Power of SesstoJis Judge to reverse order .— A 
Sessions Judge is uot competent to reverse, in 
appeal, an order granting compensation passed 
bv a first-olass Magistrate under s. 660, Crim. 
Pro. Code. 1882. QuEEN-EMPRESS v. BIRU, 
1 Bom. L.R 350. 

(2556)—5. 250 { = Crim. Pro. Code, 1882, 
s. 560)—Coropensflfion, nature of — Appeal. — 
Though a sum which a complainant may be 
directed to pay to an accused under the 
provisions of s. 560 of the Code, is “ recoverable 
as if it were a fine," it is obviously not a fine. 
Sub-B. 3 of 8. 560 gives a right of appeal 
only in respect of orders for compensation passed 
by a Magistrate of the second or third class, 
and such an order would be appealable irrespec¬ 
tively of the amount awarded. Hence, such an 
order of a Magistrate of the first class under 
B. 560, whatever might be the amount of 
compensation awarded, is not subject to appeal. 
Ad order, legal in substance but illegal only in 
form, need not be interfered with. EMPRESS 
V. BAiilA KOSHTI, 8 C.P.L.R. Cr. 13. 

(2557)—S. 250 (=Cri>n. Pro. Code, 1872, 
s. 209 )—CompensaftoJi, if awardable by appellate 
Court.—-An appellate Court cannot award any 
compensation to an accused person under 
e, 209, and if made, it is illegal. HARPRasAD 
V. BORAR, Colm. Dig. Cr. 23 of 1875. 

(2558)—S. 250 ( = Crm. Pro. Code, 1872, 
s. 209 )“f inin$ the complainant and creditii^ the 
amount to Government.—To fine a complainant 
under the above section and remit the amount 


Crim. Pro. Code (Act Y of 1898) — continued, 
into the Government treasury is illegal. 

MuLLi Kori V. Masdhaba, Colm. Dig. Or. 
66 of 1877. 

(2559)— S. 250 {proviso), nature of— Order 
for compensation —O5j'ecfio7i by complainant — 
The proviso to s. 250 is imperative and requires 
that, before making aoy direction for payment 
of compensation, tbe Magistrate shall record 
and coosider any objection which the onmplain- 
antmay urge against the making of the direc¬ 
tion. Pandurang Narayan V. LAXMAN 
Babaii, 3 Boro. L.R. 777. 

(2560)—S. 250—Compensalion, recovery of— 
Fines—Imprisonment.—%. 250 only directs that 
" oompensatioD shall be recoverable as it ware a 
fine," and s. 386 and the following sections 
direct by what moans a fine shall bo recovered. 
These sections would, therefore, be applicable 
for realisation of money ordered to be paid as 
compensation. But in regard to an order ioi 
imprieonmeot in such a case, s. 250, provi8o(2) 
declares that “ if the compensation cannot be 
recovered, simple imprisonment may be awarded 
for such term not exceeding 30 days," Tbe 
alternative imprisonment, therefore, can only 
be awarded if compensation cannot be recovered, 
LAL MaHMAD SHAIK V. 8ATCOWARI BISWAS, 
28 C. 164. [F., 17 C.P.L.R. 104.] 

(2561)—S. 250—Scope of section—Municipal 
Jamadar arresting person committing offence 
punishable under s- 34, Police Act. — S. 250, 
Crim. Pro. Code, is not applicable to tbe case 
of a Jamadar arresting a person whom be 
considered to be committing in bis presence an 
ofience punishable under s. 34. Act V of 1861, 
the person so arrested having been sent up foe 
trial in the usual manoec by the police, and 
having been acquitted. KINO-EMPEROR v, 
HABIB, A.W.N. 1901. 142. 

(2562)—S. 260 { = Crim. Pro, Code, Act X of 
1882, s. 250)— Complaint. —Where an amin 
who was ordered by au Assistant Collector to 
attach and sell some property, reported that be 
bad been obstructed, and tbe District Magis¬ 
trate, on the report of the Assistant Collector, 
directed the prosecution of the obstructors under 
s. 186 of the Penal Code, held that no compensa¬ 
tion could be ordered iu such a case since there 
was no complaint within tbe meaning of s. 4 of 
tbe Ciim. Pro. Code, in the mailer of Nais 
SUKH, A.W.N. 1888, 216. 

(2563)—S. 250 ( = Crirrt. Pro. Code, 1872, 
s. 209)— Warrant cases, applicability of the 
section.—Tbe oSence of theft being a warrant 
case, 8. 209, Crim. Pro. Code, is not applicable. 
Where a case has been dealt with throughout 
by a competent Court as a case of theft, and 
the facts alleged, if true, clearly constitute the 
ofience of theft, a Magistrate, to whom a 
teferenca under a. 46, Crim. Pro. Code, 1872, 
is made, is not competent to pass an order 
under s. 209, convicting the accused of ori^- 
nal trespass and recording an order dismissing 
the charge of theft, in re COMPLAINT OP 
PHULLO, i.W.N. 1881, 99. [fl., A.W.N. 1881, 
161.] 




1861 


THE ALL INDIA DIGEST. 


1862 
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(2561)—S. 250 —Amends under 
8. 270, Otitn. Pro. Coda, cannot bo awarded 
when the oflence complained of is punishable 
with more than six months’ iinpcisonmenC. 
Not oao suoh amends when teoovored bo 
credited to Government. JUMNA Dass v. 
RAMLA. 102 P.R. 1866. Cr. 

(2565)—S. aSO-SfC ACT XIII OF 1859, ss. 2. 

3. Rat. Un. Cr. C. G17*Cr. Rg. 40 of 1892. 

(2566)—S. 250—See APPEAL—CASES WHERE 
APPEAL DOES NOT LIB. 9 C.P.L.R. Cr. 27. 
Rat. Un. Cr. C. 409 = Cr. Rg. 75 of 1888. 

(2567)-9. 250—See CHARGE— PRaMINO OF 
Charge, Rat. Un. Cr. C. 734 =Oc. Ug. 2 of 
1895. 

(2568)—8. 250-See SENTENCE-IMPRISON¬ 
MENT IN DEFAULT OF PAYMENT OF FINE. 
BTC., 2 Weir 320. 

(2569)—8. 250 (paras. 1 and 21—See SEN¬ 
TENCE-POWERS OF APPELLATE COURT- 
ENHANCEMENT, 8 M H.G. App. 6. 

(•2570)—S. 250—See Nos. 40, 41, 64, 80, 81, 
148. 305 a. 306, 577, 578. 605. 1324. 1828. 2475. 
2478, 2479, and 2522, supra and 3142, 3165, 
3166, 3845, 4355 and 4741. infra. 

(2571)—Ss. 250, Zd—fncampeUncy of Magis¬ 
trate exercising powers under s. 30. Cri»M. Pro. 
Code, to aivard cotnpensalion. —Held, that a 
Magistrate, when exercising his powers nodet 
8. 30, Grim. Fro. Code, 1398. in a case triable 
by the Court of Session, is incompetent to 
award compensation under s. 250 of the said 
Code. RAMZAN v, MUSSAMMaT RaJAN. 21 
P.W.R. 1910, Cr. = a lad, Cas. 733 = 11 Cr. L. 
J. 396. (14 P R. 1902, P.) 

(2572)—Ss. 250, 117 —Compensaiion on refu¬ 
sal to take security-—To justify the application 
of s. 250, a person must be accused before the 
Magistrate of an offence triable by a Magistrate. 
The institution of proceedings under 6, 117, 
Ctim. Pro. Code, is not an accusation of an 
oSence triable by a Magistrate, and consequent¬ 
ly does not fall within the provisions of s. 250, 
Orim. Pro. Code. In re GOVIND Hanmant, 
26 B. 98 = 2 Bom. L.R.339. (15 A. 365, F.) [R., 
7. A L.J, 713 = 7 Ind. Cas. 290=11 Cr. L J. 
446.) 

(2573)—Ss. 250, 195 (6)—See COMPENSA¬ 
TION—General, 2 Weir 311- 
(2574)—93. 250, 245 and 366—See COM¬ 
PENSATION—General, 5 M. 381=2 Weir 
316. 

(2576)—Ss. 250, 255—See ACQUITTAL. 1 W. 
B. Or. LeUers 10* 

(2576)—Ss. 250, 262, 345. 396. 387—Sec 
COMPENSATION—General, 11 M. 142=2 
Weir 314, Rat. Un. Or. 0. 61l = Ct. Rg- 32 
of 1892. 

(2577)—Ss. 260, 263 {g)'^8ummary trial — 
^ward of compensation —Failure to record com¬ 
plainant's objections—E^ecl—Technical mistake 
—High Court's powers Of revision—No ^esump- 
-tion of. injustice.—Reading b. 250, Crim. Pro. 
Code, along with s. 263 (p), it is imperative on a 


Crlm. Pro. Code (Act Y of 1898)—continued. 

JLigistrate to record and consider the objections 
of the complainant before imposing a fine upon 
him. Per Bayward, J.C. Magisiraio 

omitted to record the complainant's objootion« 
bofoie fining him, his order ought to be sot 
aside. (2 8.L.R, 14, 25 M. 261, 28 B. 533, 5GG, 
R.) Per Boyd, A.J.C.—Mcto omission to 
record what the complain-mt said is only a 
small irregularity. Prom such an omia.aion the 
Court would not infer the further mistake that 
ho omitted to ask the complainant to show cause 
and to consider the reply given by him. The 
High Court ought not to interfere unless some 
one has been prejudiced, t.e., unless there is 
some reasonable chance of there hiviog been a 
failure of justice. An order should not be up¬ 
set because of a technical mistake of adjective 
law, if it is a purely technical mistaKe. There 
is no presumption that a technical mistake 
causes injustice. MinhomaL Lilaram v. 
Crown. 8 S.L.R. 25 = 15 Cr. L.J. 666 = 25 Ind. 
Gaa. 994. 

j (2578)—Ss. 250, 388 — Imprisonment tu 

I default of payment of compensation. —Imptison- 
I ment in default of payment of compensation 
ordered under s. 250 cannot be awarded at 
once, unless the person ordered to pay fails to 
1 execute a bond under a. .888, Crim. Pro. Code, 
1898. QUEEN-EMPRESS V. NGA Myit, U.B. 
R. 1897—1901. Yol. I, 71. 

(.257r))_5s. 250. 388. cl- i—Order for compen- 
sation—Inability to pay—Order for imprison- 
1 inen(. naitifify 0 /.—Where a person, ordered to 
pay compensation under s. 250, was ordered to 
bo imprisoned for 30 days by the Magistrate, on 
the ground that he was unable to produce any 
sureties or to pay the amount of the compensa¬ 
tion, and the order was passed without making 
any attempt to levy the amount of the 
compensation, held, that the order was invalid 
both under es- SSOand 388, ol. 2, Crim. Pro. 
Code In the mailer of ByravaLU NAIDU, 26 
U. 127 = 2 Weir 321. 

(2680) — Ss. 250 and 422—Appeal against 
award of compensalion—Nolice to accused, if 
necessary—‘ Audi alteram partem,’ the maxim, 
applicability of—Finding whether the complaint 
is frivolous or vexatious, if essential,—la an 
appeal againeb an order awarding compensation 
to the accused under a. 250, Otim, Pro. Code, 
the latter ate entitled to have notice of the 
appeal given to them, so that they might 
support the order in tbeir favour. (29 M. 187, 
F.r33 M. 99, 27 M.L.J. 629. 26 M, 41. 22 B. 
649, 3 A. 749, 8 C. 303, Cons.; 26 M. 127, R.) 
In the absence of any finding by the appellate 
Court as to whether a complaint was or was not 
vexatious, the judgment on appeal reversing the 
order of the first (^ourt awarding compensation 
to accused under e. 250, Crim. Pro. Code, on the 
ground that the complaint was vexatious, cannot 
be supported. VeNKATARAMA AIYER v. KRI- 
SHN.AlYBB. 2 L.W. 200-1918 M.W.N. 181 = 
38 M.L.J. 204=27 Ind. Gaa. 192=17 M.L.t. 
164=16 Cr. L.J. 128. (30 0.129. 26 A. 512, 
34 A. 354, B.) 
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.Ss, 250, 422 — Criminal Rules of 
]*rrnfi'"r, r. CO — Of'der setting aside grant of 
taun^tusatioK-^Omis^iofi of notice to Dis(rtc< 
whether ground for interference by 
Ilitjh Court ,—la an appeal against an order 
f^rAcutug compensation under s. 250, Crim. Pro. 
(jodc» the District Magistrate ought to be served 
with a notice, but an omission to send bim a 
notice and bis consequent non-appearance would 
not justify the High Court's interference *n 
revision with the appellate Court's order. 
GUKUSWAMI NaIKBN’ v. TlUUMURTHl 
Chetti. 16 M.L.T. 426 = 25 lod. Cas. 848 = 27 
M.L.J. 629=15 Cr. L.J. 648. (29 M. 187=3 

Cr. L J. 462, 1 Ind. Cas. 79 = 5 M.L,T. 2GS = 9 
Cr. LJ. 150 = 19 M.LJ. 130 = 33 M. 89, D.) 

(25821—8^. 200 (3), 422—Sec COMl'ENSA- 
TION—GENKR.\L> 5 M.L.T. 262 = 9 Cr. L J* 
150 = 19 M.L.J. 130=1 Ind. Cas. 79 = 33 M. 89. 

(2553)— Ss, 250, 423 (1) id )—CowpensaHon— 
Appellate Court—' Consujurnlial or incidental 
order '—An appellate Court cannot order com* 
poQsation such as is cootempl tied by 8. 250i 
Crim. Pro. Code.—The phrase “make any 
consequential or incidental order that may be 
just or proper'^ in s. 423 i\) ((i) of tbe Code, 
does not embrace any and every ancillary order 
which is capable of being described as “ conse¬ 
quential or incidental.” MEHI SINOU v. 
MA^TG.^L KHandu, 14 C.L.J 437, F.B.-16 
C.W.N. 10«12 Cr. L.J. 559. [R., 16 C.W.N. 

811.] 

(2584)—Ss. 250, 438^ 439, 476—See COMPEN¬ 
SATION—GENERAL, 24 P.R. 1908, Cf.=9Cr. 
L«J. 103. 

(2585)—Ss. 250, 430, 439, 476—See COMPEN- 
SATION TO ACCUSED, 14 P.R. 1888. Cr. 

(2586)—Se. 250. 467 — Proceedings against 
complainant under both sections simultaneously 
—Not UlegaL —There is DOtbing in tbe Code of 
Criminal Procedure which makes it illegal for 
a Magistrate, who has taken proceedings 
against the complainant under s. 476, to 
proceed also under s« 250 and to award compen¬ 
sation to the accused* AC3.AR v. FIRUSHAH, 
7 S.L.R. 10 = 14 Cr. L.J. 437=20 lad. Cae. 597. 

(2587)—Ss. 250, 476—Order for prosecution 
—Power of successor in office to make orders 
“ Cowri '^—Revision^Effect of making no order 
under 250.—The High Court has power to 
interfere on leviston with an order for prosecu¬ 
tion under s. 476, Orim. Pro. Code. (U.B.R. 
1907-1909, Cr. 1, 6 Cr. L.J. 25, Fj The 
failure to make an order under f. 250 awarding 
compensation against a oompiainaDt, does not 
preclude tbe Magistrate from directing tbe 
prosecution of the complainant for perjury. A 
Magistrate, who succeeds another, may, in 
pronouncing judgment in a case heard partly 
by himself and partly by his predecessor order 
tbe prosecution of a witness for having given 
false evidence before his predecessor; as, though 
tbe perjury is not actually committed in bis 
presence, yet it is committed in a case he has 
been trying and has been brought under his 
notice in tbe course of a judicial proceeding. 


Crim. Pro. Code (Act Y of 169S)—confirmed. 

The use of the word “ Court ” instead of either 
** Judge ’* or Magistrate shows that tbe 
legislature intended that, in dealing with eases 
of this nature, tbe contiauity of jurisdiction 
should be maiutaiDed, though the personnel of 
the officers was changed. JiA Ma v. EmPEROR 
12Cr. L.J. 521 = 12 Ind Cae. 289=4 Bur. L. 
T. 246. (34 C. 561, 11 C.W.N. 568, 5 C.L.J. 

508. 5 Cr. L.J. 398. 2 M.L.T. 298, 32 M. 49, 
19 M L J. 42, 4 M L.T. 404, 1 lad. Cas. 597, 

9 Cr. L.J. 47, 35 C. 114, 7 Cr.L.J. 134, D. ; 6 
A.L.J. 392, 1 Ind. Cas. 306, 9 Or. LJ. 219, 8 
A.L J. 240, 9 Ind. C^s, 497, F.) 

(2583)—Ss. 250, 476— False complaint —Com¬ 
pensation— O^der to prosecute granted under 
s. 476— Comidaint — Liability, —Kbeld a decree 
to execute which bis son and a bailifi went 
with a warrant of attaobment. Tbe bains' 
subsequently reported to tbe Court that he bad 
been obstructed in levying tbe attachment by 
I. K also applied to the Court to eaoctioa tbe 
prosecution ol I. The Subordinate Judge 
inquired into the case, and did not issue a 
sanction, but himself made an order under 
s* 476 of tbe Crim. Pro. Code, lor Vs prosecu¬ 
tion and sent the papers to a Magistrate. The 
Magistrate acquitted I and ordered K under 
s. 250 to pay a 6 q 6 of Rs. 30 as compensation* 
Held, that tbe order of compensation could not 
be supported under s. 250, Crim. Pro. Code, 
inasmuch as there was no information given to 
the Police Officer or to a Magistrate, and as K 
was not a person upon whose complaint the 
acousattoQ was made against I. /nr^KlSANDAS 
BiraCHand. 14 Bom. L.R. 1166 = 1 Bom. Cr. 
C. 237 = 14 Cr. L J. 1 = 18 Ind. Cae. 145. 

(2569)—Ss. 250. 537 —Order for payment of 
compensation—Whc7i valid—Failure to follow 
the provisions of law — Irregularity. —A Magis¬ 
trate dismissed a complaint as frivolous and 
vexatious and ordered the compiaioaat to show 
cause why an order for payment of compensation 
should not be made against bim. Four days 
later he ordered tbe complainant, to pay com¬ 
pensation to the accused. Held, that an order 
for paying compensation must form part of tbe 
order of acquittal or discharge, and where a 
Magistrate proposes to pass such an order be 
should give tbe complainant an opportunity to 
show cause and bear and record his representa¬ 
tions before finally making the order. In tbe 
case in qaestioo, it was held that tbe proceed¬ 
ings were merely irregular as the order of 
discharge showed that tbe Magistrate did not 
conceive himself to have finally disposed of the 
case. The order of acquittal was only an order 
permitting the accused to leave the Court. 
GHUEBIN KOERI v. KHALIL KHAN, 12 A.L.J. 
143 = 36 A. 132 = 15 Cr. L J. 193 = 22 Ind. Cafl. 
977. (25 A.W.N. 214, 8 Bom. L.R, 847, F.; 
25 A, 315, Not F.) 

(2590)—Ss. 250, 537— Co7nventation to accused 
—Order for payment of — When to be made— 
Order passed after discharge—lUegalitp* —Where 
the order for payment of compensation to an 
accused was not made by the order of disebarget 
but at a later stage when some other accused 





1866 


THE ALL INDIA DIGEST. 


1666 


Crlm. Pro. Coda (Act Y o( 1898)—co?ifm«cd. 

wore diacharged, held that the order of the 
Jlagistruto was without jaii«!diotion and was not 
a mere irregularity covered by s. 537, Grim. Pro. 
Code. Under the provisions of s. 250. Grim. 
Pro. Code, the order for oompouaation must be 
contained iu the order for diiicharge and cannot 
be made subsequently. NaNHEYLAL v. JIt. 
Ranibahu. 10 N.L.R. 8*15 Cp. LJ. 290=23 
lod. Gas. 498- 

-3. 251 ( = 1882, a. 251; 1872, a. 213). 

(2591)-C/t. XXI. s. 251-Trial of warrant 
cases.—In all warrant cases, a charge should be 
framed ngainsb the accused by ®^'*8‘Strates 
Queen- EMPRESS v, NGA POKU, U.B.K. I892 
—1896, Yol. 1. 37. 

(2592)—8. 251—See COMPOUNDING OF¬ 
FENCE, 1 B. 64. 

(2593)—Ch. XXI. 9. 251—Sec DISCH-'ROB 
OP ACCUSED, 7 N.W.P. 230. 

(2594)—S. 261—See PENAL CODE, 83. 99. 
353, 8 A. 293-A.W.N. 1896, 106. 

(2595)—S. 251—See Noa. 708,1678, and 2331, 
supra. 

^S. 252 ( = 1882, 8 . 252: 1872. 89 . 190, 362 ; 
1861, 89 . 186, 193, 249). 

(2596)—S. 262 —“Anv remainwq roilncsses ” 
—Proitcution luif'icsses —Ca/(in <7 of new wit¬ 
nesses not named or summoned ~dicompuce 
Evidence of accomplice—Consp\racy—Proof^ 

The expresoion "any temaioiDg wiiuossea m 
B 252, cl (2), is nor. necessarily hoiitod to the 
witnesses named by the complainant and 
eummoued by the Magistrate before the tram- 
log ol the charge. The expression 18 wide 
enough to include any witness who, according 
to the prosecution, is able to support its case, 
though he basnet been summoned, provided, 
cl course, that ho is not sprung upon the 
dsfeoce all of a suddeo. aod sufficicot oppor¬ 
tunity is given to the Utter to prepare for the 
cross examinatioo of the witness. An accomplice 
confesses bimself a criminal. No man ought 
to bo treated as an accomplice on mere suspicion, 
unless he confesses that he had » conscious 
hand in the crime, or he makes admisaious of 
lao^aabowiDg that he had such hand. If the 
evidence of a witness falls short of these tests, 
he is not an ecoomplico; and his testimony 
must be judged on principles applicable to 
ordinary witnesses. When a conspiracy between 
several persons is alleged, it is not necessary 
for the proaecutioQ to prove, before it can be 
held establiehed, tbat each conspirator kn^ 
and bad personal commanicatioa with all the 
rest, because some of them might be intermedi- 
aries. Empebor v. PEBOY HENRY BURN. U 
Bom L.R. IISS-IOGf. L.J. 930=4 lad. Caa. 
268. 

(9597)-8. 262—5fe Nob. 708, 1644. 2012, 
2146, 2147, 2331 aad3480, supra, and No. 2615, 
infra. 

(2598)—Ss. 252. 243—TFarranf-cose (rtabfa 
as under s, 262, (ri<d by Magistrate as a sum¬ 
mons eaia—Conviction of accused under s. 243, 


Grim. Pro. Code (Act Y of 1898 )—con(»UHft2. 

iUegaliiv of.—Tba accused was charged with an 
offonco umlcc b 9 of the Opium Act (I of 1837). 
The case was one which ought to have been tried 
sa a warrant-case. The Magistrate, however, 
without recording any evidence in support' 
the prosecution, as required by a. 252, oalled 
upoQ the accused to plead to the charge and 
convicted him on bis own admission aa under 
8. 243 without oven framing a formal charge. 
Bela the procedure adopted by tbo Magistrate 
was more than a mero irregularity, that it bad 
cccasiooed failure ol justice to tbo accused and 
that his conviction ought, therefore, to be set 
aside. EMPEROR v. CHINN.\1’AYAN. 29 M. 
372 = 4 Cr. L.J, 231. {It-, 36 M. 157 = 22 M.L. 

J. 73=10 M.L.T. 506=1911 2 M.W.N. 576 = 

12 lod. Cas. 961 = 12 Or. L.J. 585.] 

(2599)-Ss. 252. 253-See DISCHARGE OP 
.ACCUSED, A.W.N. 1891. 80. 

(26001—Ss. 252. 253. -IST-Sce DISCHARGE 
OF ACCUSED, A.W.N. 1533. 150. 

(2C01)—S?. 252. 253, 437—Sec FURTHER 
ENQUIRY, 7 M. 454 = 2 Weir 551. 

(2602) - Ss. 252. 436 and 437—Poiter (o receive 
a fresh complaint-I^ecessity for $ci(i«!7 aside 
order of dismissal—Power of Presidency 
Irate to commit accused previousii/ discharged 
another Magistrate.—Thexe is nothing in the 
Code to the efieot that the dismissal of a com¬ 
plaint shall be a bar to a fresh complaint being 
entertained, so long as the order cf dismissal 
remains unreversed. Hence a commitment by a 
Presidency Magistrate, onftesb evidence is legal, 
although the accused may have been previously 
discharged by another Presidency Magistrate, 
and the order of discharge was not set aside. 
OUEEN EMPRESS V. DOLEGOBIND DASS, 28 
C. 211 = 5 C.W N. 169. (23 C. 983, D.; 24 0. 
529, Dm.; 1 C.W.N.49.P.) jP’.28 C 6^. 

P.B., 2 L.B.R, 27; R.. H CXJ. 50 = 13 C^W. 

N. 1221»3 Ind. Cas. 861 = 10Cr L.J. 385-36 

O. 994. 9 P.B. 1902. Cr.=50 P.L.R. 1902, 29 
C. 726, P.B.] 

(2603)—Ss. 252, 5U—See WITNESS—MIS¬ 
CELLANEOUS CASES. 2a P.W.R. 1907. Cr.-6 
Cr. L.J. 275. 

(2604)—Ss. 252. 540 —Summoning of witnesses 

for vroseculicn-MagislraU to exercise discretion 
—Witnesses not to be harassed unvecessartiy.— 
When a complainant hies a list of witnesses to be 
flummoned for proving his case, the Magistrate 
should see which of the persons desired to be 
aummooedata necessary witnesses. Witnesses 
should not needlessly be subjected to the incon- 
venienoe of attending the Court. 8. 540 ol the 
Grim. Pro. Code confers very wide powers upon 
a Court in the matter of summoning witnesses, 
but the wider the powers the greater is the 
exercise of dieoretion required ol the Magistrate. 
SiTAB Singh v. Daloanjan Singh, 14 Cr. 
L.J. 682=21 lad. Cas. 1002 = 12 A.L.J. 15. 

_S. 233 (=1882, s. 283; 1872. B. 219 ; 1881 

B. 290). 

See DIBCHABOE OP ACCUSED. 
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Grim, Pro. Code (Act V of 1898)—conttnacd. 

(2f^0r;) — S. 253—Cast? triable by Court of 
St’sszo's— Duly of Magistrate. —It caocot be 
I'licl down as a geoeral proposition that a 
I^l:)t'isirate, having before him formally and 
caU'gorically evidenoe which discloses a case 
for trial ia some Court to which such Magis* 
irate might in bis discretion commit, is bound 
.'O to commit, and that be is wrong, in point of 
law in exercising a discretion and considering 
the sulhciency of the evidence. In the niatter of 
the petition o/K aI/YAN SinGH, 21 A. 265 = 
A.W.N. 1899, 81. [F.. 11 Ct. LJ. 18=4Ind. 
Cas. 612 = 10 P.B. 1909, Cr.=32 P.W.R. 1909, 
Cr. = 165 P.L.R, 1909. Cr.; J?.. 6 C-L-J. 760 = 
12 C.W.N. 117 = 6 Ct. L.J. 406.] 

(2G06)—S. 253 ( = CrijM. Pro. Code, 1372, 
s. 215]-~Discharge—Revival of proseention.— 
A discharge under s. 215. Crim. Pro. Code, does 
not bar the revival of a prosecution for the 
same oflcnce when further evidence is available. 

Queen-Empress v. Budhya, Rat. Uo. Cr. 
C., 43. [2?., 1 Cr. L.J. 167 = 2 L.B.R. 27.] 

(2607)—S. 253 { = Cn7tt. Pro. Code, 1882, 
S.253)— Warrant case—‘Withdrawal of complaint 
•—Discharge.—'The order of a Magistrate in a 
warrant case, permitting the withdrawal of a 
complaint of a non-compoundable offence, is 
ecjuivalont to an order of discharge under s. 253. 
Queen-Empress V. Motidas, Rat. Uo. Cr. 
C. 391 = Cr. Rg. 47 of 1888. 

(2608)“S. 253 ( = Crim Pro. Code, 1872, 
s. 215)—Absence of jurisaiciion in Magistrate — 
Bis duty.—Vfhete a Magistrate finds that be 
has no jurisdiction to try a case, be should not 
discharge the accused, but should send him 
before a Magistrate having jurisdiction. In re 
Munisami, 2 Weir 323. 

(2609)—5. 253— Complainant, dismissal of— 
Complaint da novo on same facts, dismissed — 
Revival of first complaint—Court's discretion ,— 
M and others were prosecuted by A for robbing 
A of his mate under cover of levying a debt due 
to them, and wore disoharged under s.253, 
Crim.Pro.Code Subsequently A prosecuted them 
for cbeating him by refusing to haod over the 
mare and a ceocipt for the debt under an alleged 
agreement. This complaint also wae dismissed. 
On such dismissal. A again filed a complaint of 
robbing him of his mare against M and others, 
and process was ordered to be issued against 
them. Held, on revision, that, though the 
Magistrate bad jurisdiction to entertain this 
renewed complaint, he failed to exercise a sound 
judicial discretion in prooeeding with it on the 
facts set forth above. MAHOMED Hashim v. 
Crown. 4 S.L.R. 52=8 Ind. Caa. 202 = llGr. 
L.J. 582. 

(2610)—S. 253 — See COMPLAINT — DIS¬ 
MISSAL OF Complaint. 2 a. 447. 

(2611)—S. 253—See MAGISTRATE, JURIS¬ 
DICTION OF—General Jurisdiction, 2 
C. 405. 

(2612)—S.253 (2)—Discharge of accused with¬ 
out examining all the prosecution evidence 
available, —W.batever may have been the law 


Crim. Pro. Code (Act Y of 1898)—continued. 

before the passing of the Crim. Pro. Code (Aot 
Y of 1898), under e. 253, ol. (2) of the present 
Code, it is competent to a Magistrate to dis¬ 
charge the accused after examining some only 
df the prosecution witnesses- NAVANNA Chinna 
NARASANNA V. suresetti Peda Venka. 
TRAYADU, 9 Ind. Cae. 606 = 12 Cr. L.J. 105=9 
H.L.T. 302 = 12 Cr. L.J. 158 = 1911 1 M.W.N. 
149=9 Ind. Caa. 940. (4 M. 329, R.) 

(2613)—S. 263-See Nos. 247, 674. 708. 809, 
1668, 1678, 2001, 2002. 2089, 2090, 2091, 2171, 
2172, 2481, 482, 2483, 2504, 2523. 2599, 2800, 
and 2601, supra and No, 2704, 3247. 3356 and 
4357 infra. 

(2614)— Ss. 253, 203, 437 — Cowpfamf, 
dismissal of — Renewed complaint after long 
delay—Discretion—SufHcUnt ground for dis- 
missal under s. 203— Proper rernedy,—Where a 
complainant withdrew the rest of the witnesses 
aft'ir examining one witness and himself on a 
former complaint, and permitted five months 
to elapse before filing the renewed complaint, 
Held that his conduct was sufficient for declin¬ 
ing under s. 203 to proceed with the complaint. 
Beld also that, though the Magistrate had 
jurisdiction to entertain the renewed complaint, 
be failed to exercise a sound judicial discretion 
in proceeding with it under the circumstances 
set forth above. The appropriate remedy for 
complaints wrongly dismissed ia vested solely 
in the higher grades of Magistrates and the 
Sessions Court onder s, 437, Crim. Pro. Code, 
Gulu Tirith V. Chatunmal Menghomal, 
4 S.L.R. 53 = 8 Ind. Cas. 203=11 Cr. L J. 582, 

(2615)—8s. 253. 208 (I), (3) and (4). 252— 
See Discharge of accused, 4 M. 329. 

(2616)— Ss. 253, 254— of doubt before 
framing of charge—Discharge of accused.— 
8. 254 requires a charge to be framed when a 
Magistrate, after taking evidence, is of opinion 
that there is ground for presuming that the 
accused has committed the offence. But, if the 
evidence recorded does not lead to any such 
presumption being made, but merely raises a 
doubt, the Magistrate would not be justified iu 
framing the charge and he would not act con¬ 
trary to the spirit of s. 254, if be gave the 
benefit of the doubt to the accused and ordered 
his discharge. So, if, on the close of the evi¬ 
dence for the prosecution, a Magistrate should 
come to the oonclusion that, although there 
are reasons for entertaining some doubt against 
the accused, yet they are not bufficient to estab¬ 
lish thechargeagaiustbim.be will be acting 
in consonance with the spirit of the section 
only if be declines to frame a charge. MUL 
Ohandt. Emperor. 2 P.R. 1906, Cr.=3Gr. 
L.J. 345=37 P.L.R. 1906. 

(2617)—Ss. 263, 254 ( = Crim. Pro. Code, 1861, 
s. 250)—Discharge, whethir amounts to acquittaU 
—A discharge, under s. 250 of the Code of 1861, 
does not amount to an acquittal, QUEEN v. 

Hub Fershad. 4 N.W P. 23. 

(2618)—Ss. 253. 258. 350—Charge framed— 
Power of succeeding Magistrate to re-hear 
evidence and discltar^s accused.—A second class 






1869 


THE ALL INDU DIGEST. 1670 


C... P,.. 0 .ae .A. V 0 MS,S—, -,™. Pro C.,e,A.^^ • 


Magistrate, after bearing the eyidonro. Jrawed 
obarRes against several accused under 8. 4Ut). 
I.P.C.. and called on them to produce evidence 
to oleai themselves. The Magistrate was 
transferred, and tbe case was sent to bis 
successor, who, at the request nt the accused, 
te-beard tbe evidence, and subscqueotly passed 
an order for their discharge. Held, that the 
order was not proper in form, and should be 
held to be an order of acquittal. Ro^beating of 
the evidence under proviso (a) toe. 350. t-rim. 
Pro. Code, after a charge has been drawn up. 
amounts to tbe re-commencement of the trial 
as distinguished from a re commeDcemcnt or 
the enquiry. CROWN v. NATHU. 14 P R- 1903. 
Cr. =173 P li.R. 1903. (9 M. 232. 12 A. 66, 6 
P.R. 1884, Cr.. R.) 

(2619t— Ss. 253, 259—See WagISTHATE, 

JURISDICTION OF— General jurisdiction. 

10 0. 67 = 13 C.L R. 408. 

{•26201—S.i. 253, 366. 367. 437 -Oi-Jer of dis¬ 
charge not '•judg 7 neHl"-ilagistratey tempt- 
tenet/ fo iniriale eubsequent proceedings after 
order of discharge—Principle of autrefois acquit 
how far applicable?—Exhavsliveness ot Cods 
presumed -When a Magistrate passes an order 
discharging an accused under s. 253. Crim.t'ro. 
Code, such order of discharge does not preclude 

him from takii.g Itcbh proceedings and issuing 
process against iho person discharged, in respect 
of tbe same oflence, without such order being 
set aside by a higher tribunal. Per Munro 
and Pinhey, JJ. An order of disch.irge is not a 
“ judgment,” although the word juogment is 
not defined in tbe Crim- Pro. Code, it is sumoi- 

ently clear from 80 . 366. 367. that the term is 

intended to apply to the final order in a trial, 
terminating in either the conviction or acquittal 
of the accused. Per Pmhey, J. The principle 
of autrefois acquit can have no application, ac 
it must be assumed that the Code is exhaustive 
on the subject it deaU with, and it is not 
permisBible to add to its provisions. Reading 
together ss. 253 and 437, it is cleat that the 
Legislature could never have intended ibat a 
Magistrate discharging an accused should fur¬ 
nish him with a certificate of immunity 'ro™ 
further molestation. Tbe remedy for repeated 
indieoretioDs cn the part of Magistrates is the 
provision of better Magistrates by Government, 
Bvd Dot tbe limitatioD ot their powers by juai* 
cial iDterpretfttioD. EmPEROB v. 

WARA KONDAYA, 31 M. 543 = 5 M.L T. 

Cr. L.J.80 [F,ll Ind. Cas. 132*10 PR- 
1911*206 P.L.B. 1911.] 

(2821)—Bs. 268. 367, 369. 403. 437-^ 
FORTHBB ENQUIRY, 29 C. 726 = 6 C.W.N. 
633, F.6. 

(2622)—Ss. 268. 409 ( = Cnm. Pro. Code, 
1082, ss. 263, iOZ)—Discharge—Jurisdiction to 
re-frt/.—There is nothing to prevent a Magis¬ 
trate, alter he has discharged an accused under 
8. 269, Orim. Fro. Code, from enquiring again 
into (be case against him. A dieobarge not 
operating as an acquittal leaves tbe matter at 
large lot all purposes of judioial enquiry. There 


is jurisdiction still vested in all Magistrates 
including tho one who has made the ptovious 
enquiry just as before. Bur. 

and especially the one who formerly discharged 
tbe accused, are bound to exercise due dieore. 
tion. to take that discharge into account and 
to avoid any such oppressive procecdinga as 
may either expose ih. m to punishment under 
8. 219 ot s. 220, 1 P.C.. or to a civil action on 
the part of the accused. A case arising on a 
fresh evidence will generally be best dealt with 
by the Magistrate -already familiar wilb the 
facts previously proved, He will, of course, 
deal discreetly with an instance of a revived 
prosecution where there is room to suspect that 
lay crooked practice has been resorted to. but 
his authority to enquire and try is «ot afiected 
by the previous abortive enquiry. 

Empress v. Bapuda. Rat. Un. Cr. C. 330 
Cr. Rg. 40 of 1887. 

| 2623 )-Ss. 253, 403-Srf g/ 

ACCUSED. A.W.N. H81. 145. A.W.N. 1882, 

179. A.W N. 1883, 150. 

(2624)-Ss. 253. 403. 423 . exceptn. 1(d), 439 

(1 to 4)--SfC COMPLAINT- WITHDRA^AI- A^D 

REVIVAL OF COMPLAINTS, 24 C. 528 1 C.W. 

N. 370. 

foficsi—<?a 253 Accused discharged 

und!r s 253 - 6rVer 5p District Magistrole 
Zttinq further inquiry-No 

Irrenalarify,—Where tbe acousid were dis 

Sd uedecs. 253. Crim, ^."1 

directine further inquiry, parsed by a Distncs 

8ANJEBVI REDDY. 16 ^ 

619 = 23 Ind. Ca». 627. (26 M. 418, R- > 

(2626)—Bs. 253,435.439-flcfria(-Disc?iflrf/C 

after fullTnquiry-Bviderice-Magn^^^^^^^ 

sonal knowledge and personal is a 

, ^;\"la°ge‘Vnd"ispl"or^^ cas; finally. 
But if a competent Magistrate, 

a High Court should not set aside ‘be orde of 

bis own personal knowledge, and 
h S own memo, made after the examination of 
a spot, 88 evidence in the case, instead of 
any facte, brought to light by that examination, 
duly brought ou the record by the 
ofwitneaees subject to cross-examination, re¬ 
buttal and explanation. 

CHAND, 18 P.W.R. 1909. Cr. = 4 !*«*• 990 

= 11 Cr. L.J. 110. [F.. 17 P.W.R. 1909. Or.] 

(2627)—Ss. 253 i‘dl— Discharge—Revision- 
Disturbance of findings of fact—Abuse of 
cess-Civil claim-Men of PO«fian—Law- 
Penal Code [Act XLV of 1860 ), s. 297-Con. 
afrttcfion—' Trespass' meaning of.—A very 
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Crun. Pio Code (Act Y cf 1898)— 

boaw ' unlcn lio> rn those, who seek to disturb 
to I , . 11 ) (irder of discharge passed by a 

*l> \ ru^^uijder .s. 253, Cnm. Pro. Code. In 
• "1 r»-gulac appeal, the ordinary rule is 

:liu 1^0 Coart of Appoil will lightly substitute 
it> view ol fvidence. for the view of the 
Cf'Uri which bad tfae advantage of seeing and 
bearing the witnesses. Ad application iu revi¬ 
sion IS on a lowor piano tbao a regular appeal, 
and unless the petitioner cao show some plain 
reasons against the order of discharge, he can 
have no chance of aacccadiug. While it is un¬ 
desirable that the ccimiunl process of the Courts 
should be abused with the object of merely 
furiberiDg a Civil elaimi it would be intoler¬ 
able, if^ by reason of tbo position of any in* 
dividual whatever, be was allowed to evade the 
law. Bi 297, Penal Code, does uot require the 
proseoutioQ to prove that the trespass bad 
been committed on a place set apart for the 
porformance of (uneral rites or as a depository 
for the remains of tho dead. The section is 
equally satisfiod, if tbo prosecution are in a 
position to prove that the trespass occurred on 
any place of sepulchre. But where there have 
been only a few isolated and secret cases of 
burial, io tfae course of many years^ on a piece 
of property, that would not be enough to con¬ 
stitute it a place of sepulchre, within the mean* 
icg of the section, Per Beajnan, J. The 
trespass contemplated io s. 297 is suob a tres¬ 
pass as is defined by tbo Indiau Penal Code. 
While 8. 297 is comprehensively worded, the 
ofience at which it strikes U intimately bound 
up with the commission of a trespass or, 8Ub« 
jeot to that, of deliberately offering an indignity 
to a corpse, or causing disturbance to a body of 
persons assembled for religious purposes. MUS* 
TAFA RAHIM V. MOTILAL CHUNILAL, 2 Ind. 
Cae. 82S»9 Bom. L.R. 742^6 Cr.L J. 8S. 

(26281—Ss. 253. 437 (-Cnm. Pro. Code. Act 
X 0 / 1882, S5. 253. 437)—Practice.—It is 
absolutely necessary that a Magistrate who, 
professing to act under s. 437 of tbe Crim. Pro. 
Code, issues an order for tbe trial of a person 
previously discbsrged under 8. 253 of the Crim. 
Pro, Code, should give the accused an oppor¬ 
tunity of showing cause why such an order 
should not be issued, aud should also record 
his reasons for iesuing the order, EMPRESS v. 
LOEHIA, A.W.N. 1890. 147. 

(2629)-Ss. 253, 437—See FURTHER EN¬ 
QUIRY, 10 0. 1027. 

(2630)—Ss. 253, 437 and 439—iZeuision—Dis- 
charge cf accused by first Court—Re-trial on the 
same evidence ordered by Dislrtcl Magistrate if 
prejudicial to the accused^Power of Chief 
Court to go into evidence, accused one H 

was tried by a first class Magistrate for an 
offence under s. 406, I.P.C.,and was discharged 
CD the ground that the prosecution had not 
made out a case. On appeal to the District 
Magistrate, he ordered a retrial, by another 
Magistrate^ on the ground that a document for 
the defence had not been considered. On 
revision to the Chief Court, that order was 


Grim, Pro. Code (Act Y of 1698)^confintied» 

confirmed. Then tbe accused was tried by tbe 
other Magistrate and convicted ; the Sessions 
Judge upheld tbe conviction. On revision to 
tbe Chief Court, held^ that tbe order of tbe 
District Magistrate ordering a re-trial on the 
same evidence was seriously prejudicial to tbe 
accused and was opposed to principle, though 
not illegal. A Criminal Court cannot review 
its own order passed with jurisdiction. Where 
an order for re-trial was prejudicial to tbe 
accused, and he was convicted at tbe re-trial, the 
correct course for tbe Chief Court to follow is 
to bear tbe case as if an appeal lav to that 
Court. HIRA V. KING-EMPEROB, 8 P.R. 1909, 
Cr. (8 P.R. 1900, Cr., 2P.R. 1901, Cr.,F.) [R.. 
Hind. Cas, 132«10 P.R. 1911 = 12 Ct. L,J. 
364=24 P.W.R. 1911, Cr.=205 P.L.R, 1911.] 

(2631)-Ss. 253, 517 ( = Crim. Pro. Code, 
1872, $s. 215, 418)— Order under s. 413. pre¬ 
requisites ^or.—Where no offence has been 
proved against tbe accused, tbe pre-requisites 
of an order under s. 418 would be wanting. 
High Court Proceedings,30th June 1874, 
No. 1081, 2 Weir 665. [F., 2 Weir 666.} 

(2632)— Ss. 253 and 528— District Magistrate 
withdrawing a case io his own file and dismiss¬ 
ing the complaint—Validity of procedure-—A. 
District Magistrate withdrew from the file of a 
Deputy Magistrate, a case against some police¬ 
men for entering tbe bouse of a Raja, to hts 
file, when the Deputy Magistrate was about to 
frame charges against the accused persons, and 
dismissed itt because he thought tbe police were 
protected by their warrants. Held, that the 
case ought to have been left with the Deputy 
Magistrate to be disposed of, and it would have 
been for him to determine whether tbe offence 
charged was made out, or whether, assuming 
tbe facts to be proved, tbe police were or were 
not protected by tbe warrants under which 
they purported to act. GOPINaTH PaTNAIK 
V. NARAIN Das Banerjeb, 30 C. 693. 

- S. 254 (=1883,1. 2SJ ; 1872. a. 216 ; I8BI, 

a. 290). 

(2633)—S. 254 — See COMPLAINT—PRO¬ 
CEDURE ON RECEIPT OF COMPLAINTS, 3 
Bom. L.R, 675» 

(2634)—S. 254—5ee MAGISTRATE, DUTY 
OF, 7 C.W.N. 621, 

(2635)—S. 254—See Nos. 149, 708, 1662, 
1828, 2013. 2134. 2135. 2136, 2616 and 2617* 
supra, and Nos. 2666, 2685, 3164 and 3247, tnjra. 

(2636)—S^. 254, 255, 256, 267, 637—T7ar- 
ranl case—Trial — Cross-complaints—Evidence 
for prosecution cannot be treated as defence 
evidence in the other—Legal procedure to be 
strictly followed—Practice cannot vary the pro¬ 
cedure. —In trying two cross-complaints, the 
Magistrate heard tbe evidence for tbe prosecution 
in each case. In conformity with the practice 
that had grown up io tbe course of years the 
prosecution evidence in the one case was treated 
as defence evidence in tbe other. No charge 
was formally framed in either oase and the 
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Crlm. Pro. Code (Act Y of 1898 )-cort«n«ed. 

pcocedute ptesotibed by S8. 255 and 257 
Criminal Procedure Codovjaanoc lollowcd. Tho 
Mapistrale then decided tbo oases without any 
further evidence. The accused baving applied 
lo the High Court:—fle/d, annuUmg the pro- 
ceedinga, (1) that the trial couducted in a mode 
so materially difierent from that prescribed by 
law was not a proper trial; (2) that tho 
ences between the procedure followed and the 
legal procedure were of too fundamental and 
important a kind to be treated as irregularities 
cured by any of the sections in cb. XLV of the 
Grim. Pro. Code. EMl’BROB v. DOSABUAL 
J. DHONDY, l7 Bom, L.R. 490=3 Bom. Cr, 
Gas. S9. 


Grim. Pro. Code (Act Y of 1898 )—confinuctZ. 

(2Gi:i al-S. 255—Src Nos. 708, 2123, 2675. 
263C. 2037. swiira, and No. 2085, 3lGi, in/ra. 

(2641)—Ss. 255, 25G (=Crim. Pro. Code, 
1872. ss. il7. 218)—fitcnffuifT and cro€S fxamin- 
ing witnesses for — ff the accused 

person desires to rcc.vll and cross exatnino tho 
witnesses for tbo prose>.'ulioii, tho lime at which 
ho should express sooh desire is when the 
charge is read over to hira, and ho iscalled upon 
to make his defence- If it is not expressed 
then, it is no longer in the power ol the accused 
to insist upon ihnt right although it ia in 
the discretion of tho Magistrate to recall them, 
if be thinks fit. In the viatler of SHKIKH FaIZ 
ALI, 8 0 L.R. 325. 


(2637)—Ss. 254, 255, 258-7a/cinp evidence 
for (ielence wilhout framing cfiarpe —Where a 
Magistrate, after examining the prosecution 
witnesses and the accused, took the evidence 
for the aecuaed, without framing a charge, and 
discharged the accused under s. 253, held that 
the order of discharge was not legal and that 
the order should be treated as an order of 
acquittal. TABA v. HlRA 8INGH. 29 P R. 
1883, Cr. 


(•2638)—Ss. 254, 258—See TRIAL, 3 C.L.R. 
131. 

(2639)-S3. 254. 258. 403 (I to 4 & Expl).— 
Sec DISCHARGE OP ACCUSED, 3 C.L.R. 131. 


I 


(2640)—03. 254. 258, 437—See DISCHARGE 
OF ACCUSED, 3 A. 129. 

( 2641 )—Ss. 254, 346 ( = Crim. Pro. Code. \ 
1882, ss. 254. MOi-Rep-M by second class 
Magistrate to Dhlricl Magistrate-Procedure— 
When a Second Class MaCstrate reports a case 
to tho District Magistrate as one which ho 
ought not to try since whipping would be an 
appropriate punisbmeot, the District Magis¬ 
trate should treat the report as one under 
B. 346 of the Grim. Pro. Code and make an 
order as specified in the second para thereof. Ho 
should not return the case to tho same Magis¬ 
trate with direction to frame a particular charge, 
not should the Second Class Magistrate frame 
a charge under s, 254. QdEEN-EMI’RESS v. 
FAKISA, Rat. Ud, Cr. C. 499*Cr, Rg. 10 of 
1890. 

(2642) —Ss. 254. Frame of charge by 

Magistrale though he intended to transfer the 
case to superior offietrs—Regularity of pro¬ 
cedure —It is not irregular for a Magistrate of 
the second or third class to (came a charge 
against an accused person, io a case which 
he has juciediction to try, even though at the 
time of framing the obarge bo inteude, if be is 
o( opinioD that the accused ie guilty, to submit 
tbe proceeding to the District or Sub-Divisional 
Magistrate to pass eenlence. KING-EMI’EROR 
V. NOA Po SI. U.B.R. 1905. GpIiq. Pro. Code, 
3a«2 Cr. L.J. 464. (2 L.B.H. 265. S.) 


-S. 2S9 ( = 1882, a. 28S, 1872, Be. 217, 324. 

1801. a. 291). 


See Witness. 

(2648)—5. 265—S<B PENAL CODE. 8. 412, 
U.B.R. 1697—1901, Voi. I, 72. 


( 2645 )-Ss. 255, Prosecution for lalse 

evidence—Admission by accused of having made 
the statement alleged to be false—Evidence as to 
identity of accused, i/tiecejsar?/—When a poc- 
SOD, obarged with giving false evidence, has 
admitted, in bis examination and io bis defence, 
that be was the person, who made the state¬ 
ment alleged to be false, further evidence as to 
identity is unoecessiry and bis conviction 
would not be illegal by reason of the absence of 
such evidence. The accused’s defence in this 
case, having been that what he bad stated in 
bis affidavit was irue. ibis involved the admis¬ 
sion Oil his part, that it was he, who made the 
affidavit, aud the rule of evicieoce. that what¬ 
ever is admitted need not be proved, would 
apply, so far as regards tbe admitted identity 
of the accused with the person, who made the 
affidavit. S. 255 of theCnm. Pro, Code requires 
a Magistrate to make tho accused's plea imme¬ 
diately aflec the charge has been framed and, 
when staling bis plea, facts are voluntarily ad¬ 
mitted by the accused, there is no neoessiiy for 
the pcoseoution to call evidence to prove such 
facts. Bo, io this cas-e ibe admission in the 
defence having afforded sufficient proof of iden- 
tity* the coDViction was held not co be 
merely on account of the absence of evidence 
of the identity of the accused with tho 
ABBA8 ALI v. KlNG-EUl*EBO£ti 3 L.B.R. 208 
s4 Cr. hJ. 471. 

(3S46)—Bs. 255, 349 —Ste llAOISTBATB, 
Jurisdiction of—general jurisdiction! 
8 L.B.R* 279*6 Cr, L.J. 4l6. 

(2B47)— Sd. 255, 364 and 533 fl) (*es, 324, 
346 of tbe Code of 1872)—iSee CONFESSION 
CONFESSIONS TO MAGISTRATES—ADMISSIUI* 
LITY. 3 C. 766*2 C^L.R. 317. 

_ 8 . 2S8 (*1882. h. 256 ; 1872, B. 218 ; 1881, 

8 . 282 ). 

See WITNESS. 

(2649)—5. 266 ( = CHm. Pro, Code, 1882, 

256 )—Scope o/b—S. 256 of the Code does not 
prohibit cross^exammatioo before a obargo. It 
meteJj permita a lurthec crosa oxamination 
expressly directed to tbe case found and 
embodied io the charge, and would enable an 
accused peraooi if he has reserved hia croBS- 
examinatioD, to exercise his right at the same 
■ time subject to a discretion given to the 
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Crim. Pro. Cede (Act Y of 1898)—contintied, 

by p. 257. QUEEN-EMPEESS v. 
S- u \h 3\MDA Sajao, 21 C. 642. 

U^^>\9)—S- 25G—Object and scope^'Recall,* 
ricfynino o/.—The word * recall ’ used in s. 256, 
Crim. Fro, Code, does not moan ‘re*summon/ 
C^o^)^^•exarQination is intended for testing the 
accuracy and credibility of witnesses, not for 
building up a case for the defence, and the 
witnci-ses should, then and there, after cress- 
examination and re-examinatlon, have been 
discharged. Then should follow the evidence 
of the remaining witnesses for the prosecution 
who should then and there be cross-examined 
and re-examined and discharged. The moment 
the stage has been reached when there is ground 
for presuming that an accused has committed an 
offence triable under cb. XXI, the examina¬ 
tion of the accused should be taken up and the 
charge sheet drawn up. After this the accused 
should be called upon to enter upon bie defence 
and produce his witnesses. MULUA v, Sheobaj 
Singh. 8 A.L.J. 707^11 Ind. Cas. 1007^12 
Cr. L J. 471. 

(2650 )—S 256 —Duty o/ Magistrate wnder.-— 
It is incumbent on a Magistrate, after a charge 
has been drawn up, to question the accused and 
to ascertain whether be wishes to crose-examine 
any, and, if i^o, which of the witnesses for the 
prosecution whoso evidence has been taken* 
Tbo fact that there has been already some cross- 
examination before the cb ^rge has been drawn 
up does not affect this privilege. The record 
should show that the requirements of the section 
have been complied with. EMPEROR v. 
Umrao Patel, 14 C.P.L R. 137. (4 CAY.N, 
241, 27 C. 350, B.) 

(2651)— S- 266—Omission h) asJ: accused after 
fraviing charge 7vheiher he wishes prosecution 
witnesses re^called for cross-examination^ —The 
omission, after framing a charge, to ask the 
accused whether be wished to have the prose* 
cutioD witnesses or any of them, re-oalled for 
cross-examination, and the rejection of the 
accused's application on the ground tbatit Wis 
too late were hold to have prejudiced the 
accused in bis trial. QuEEN-EWTRESS v. 
Henry C. KAPS, A.w,N. 1902, s. [R.,ilP. 

B. 1914, CrO 

(2652)—S. 256—Right to cross*examineprose¬ 
cution witnesses after fronting of charge .—The 
accused has the right of cross-examining the 
prosecution witnesses after a charge is framed 
against him* and the fact that these witnesses 
may have been fully cross-examined before the 
charge doeb not affect the right. QUEEN- 
EMPRESS V. Nasarvanji Edalji, 2 Bom. L. 
R. S42. 

(2663)^S 256—to cross-examine pro¬ 
secution—Witnesses after charge is framed ^— 
Though an accused person cannot be required to 
oroeB-examine the witnesses, ofttosay whether 
he will cross-examine them or not, until the 
charge has been framed, be may, if be wishes to 
do 80, croaa-examine each witness at the 


Crim. Pro. Code (Act 7 of 1898)—continued, 

conclusion of the examination in-ebief. Nga (> 
V. QOEBN-EMPRESS, U.B R. 1897—1901, 
Vol. I, 74. 

(26541—S. 25C —Right to cross-examine vro- 
secudon witnesses—Charge framed^ Applxcaiion 
to summon witnesses or grant time refused— 
Not a mere irregularity—Conviction illegal— 
Where an accused person not defended by a 
pleader and against whom a charge was framed 
without any previous intimation applies for 
time and for summons to the prosecution 
witnesses to cross-exatnioe them, and where the 
Magistrate refuses to grant both, bis proceed^- 
ings are not merely irregular but illegal, and a 
coDviotiOD, under these circumstances, is one 
liable to be set aside. ARUMUGaM PILLAI v, 
Emperor. 1911 2 HW.N, 192=12 Cr. L.J. 
548. 

(2656)—S. 256 —of accused to cross- 
examine vrosecution witnesses after charge 
framed^Duty of Magistrates.—The provisions 
of 8. 256, Crim. Pro. Code, are imp6r%tive and 
it is an illegality to neglect them. The section 
says that, after the charge has been framed, the 
accused shall be required toatate whether he 
wishes to cross-examine any, and if so, which of 
the witnesses for the prosecution whoso evidence 
has been taken.'* It is not until a specific ebargo 
has been drawn up and explained to the accused 
that be is in a position fully to oro^s-examioe 
the witnesses for the Crown, and it for this 
reason that the Legislature enacted b* 256. The 
omission to follow s. 256 involves remand and 
retrial of the oase from the point of ih.^ drawing 
up of the charge, and it is therefore of vital 
importance that the accused should, in all cases, 
be asked at the appropriate time if he wishes to 
recall witnesses for cross-examination- MOOLA 
7. CROWN, 11 P.R. 1914, Cr. = 27 Ind. Cee.21(> 
= 16 Cr. L J. 146. {20 0. 469, 22 A.W.N. 5, 
27 C. 370, R.) 

(2656)—S, 256—TTarranf ca$e— AccuseS 
pleading not it must be asked to cross- 

exavixsie prosecution witnesses immediately— 
Cross examination oeforc charge framed, if 
ajpects right to cross'examine after charge — 
IKairer. —When, on framing charges in warrant 
case, the accused having pleaded not guilty, the 
Magistrate called upon them to state whether 
tbev wished to cross-examine any of the ptose- 
outioD witnessee. but they did not reply imme¬ 
diately, but before the close of the trial they 
applied to be allowed to cross examine some 
of th(>m, and the application was refused on the 
grounds (1) that they bad waived their tight 
and (2) that the witnesses have been suffioiently 
oro^s-examined before the charges were framed. 
Beld, that the order was against the wording 
and spirit of s 266, Crim. Pro. Code» and the 
conviction of the accused must be set aside* 

INDER Rai V. Emperor, 14 C.W.N. 280*11 
eX.J. 418=5 Ind. Cas. 408 = 11 Cp. L J. 128 
= 37 C. 936. [R., 12 Cr. LJ- 150 = 9 Ind. Cas. 
897 = 2 M.W.N. 191L 327 = 21 M.L.J. 283«10‘ 
M.L.T, 84.] 
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( 2657 )—S. 266 —Fiii«(7 of tyritJen siaieHtenJs. 

—The filing of a written statemeut ie not con¬ 
templated by oh. XVIII of the Code, m 
which 8 209 ooout3. The only provision wbiob 
ooutemplates a written statement is s. 26fa 
which oooure in ch. XXI- CHINNASAMI NAIDU 
V. VEERI.^HNAIDU. 2 Weir. 255=2 Weir. 591 
-2 Weir. 56i. 

i 2 Q 55 )_S. 256 —Criminal triai—Close of some 
evidence for prosecution—Accused praymg to 
re-call some witnesses ^Examination as regaras 
letter alleged to have been written by prosecu¬ 
tion witnesses—Letter showing unreliability of 
evidence-court's duly.-Where an accused 
presented, after the close of the evidence of 
some prosecution witnesses, a petition foe tbe 
admission of a letter alleged to have been 
written by some of tbe prosecution witnesses, 
which would show that the evmence given by 
tbe prosecution witnesses was unreliable, ana 
also prayed for permission to re-eall these prose¬ 
cution witnesses to be examined about the 
letter. Held that the Magistrate ought to have 
allowed the accused to recall those witnesses 
and examine them. In re KBISHNASWabII 
UDATAN, 8M.L.T. 367-7 lod. Cas. 712 = 11 

Cr. li.J. 320. 

(2659)—S. 256 —Conuiclion for serious 
offence when facts disclose more serious olfenee, 
whether should be set aside-Failure to question 
accused if he is willing to cross-examine prosecu¬ 
tion witnesses, effect of.-^ conviction fora less 
sorious oflence need oot be set aside merely 
because tbe facts disclose a more serious offence. 

provided the Court has jurisdiction to tty the 

offence which it has convicted. (21 Ind Cas. 
638 = 14 Cr. L.J. 640 = 25 ML.J. 484, .F.) 
A failure to ask the accused, alt^r framing the 
charge, whether he is willing to ctoss-oxamine 
the pfoseoutioD witaesees agaio, is a mere 
irregularity and the oonviotion is not thereby 
vitiated, MUNItN OHETTY v, EMPEROR, 
16 Cr. L.J. S-26 lad. Gas. 309. 

(2660)—S. 256 —Commencement 0 / inquirv 
as iH a warrant case—^OffBnee disciosed not 
triable as such—Duty of Magistraif to afford 
accused opportunily lor cross^exaiainaixon of 
•prosecution u^itnesses.—Where an inquiry com¬ 
menced as in a warrant case and tbe accused 
curtailed their cross-examination of tbe prosecu¬ 
tion witnesses under tbe impression that they 
could have a further opportunity of ccoes- 
examining them, but no oflence triable as a 
warrant case having been disoloaed, the 
Magistrate olosed tbe case and coovioted the 
accueed :— Seld^ that it was the duty of the 
Magistrate to allow the accused an opportunity 
of completing thoir oross-examination before 
proceeding with tbe case. In re APPAVU 
PadayachI. 18 Cp. L.J. 250 « 28 lod. 
Oaiv 106. 


(2661)—8. 266—See Nos. 248. 708. 709* 1S35. 
1829, 2146. 2331. 2636, 2644. supra and 
Ncs. 3246, 8685, infra. 

(2662)—S5. 256, Refusal to re-summon 
Medical Officer for purpose of cross-examination 


—Irregularity —a Magistrate refused to 
re-summon a Medical Officer for the purpose of 
orosg-eXHinioatioD, except ou payment of fees for 
his attendance, on the ground that the accused 
had declined to cross oxamine the officer, when 
be had the opportunity, held, that the accused 
was entitled under s. 256 to claim that as a 
matter of right, and that s. 257 did not apply. 
IfiWAR CHUNDER RaUT V. KALI KUMAR 
DaSS,4C.W.N. 331. 13 

Ind.Cas.970=0 N.L.R 65; D., 5C.W.N. 106.] 

(2663)—5s. 256, 257 { = Crii». Pro. Code, i4ct 
X 0 / 1882, ss. 256. 257 )of accused to 
summon prosecution witnesses for cross-e.ramma- 
_s. 257 nf the Crim, Pro. Code docs not 
apply and relate to the preceding section. 

8. 256 gives an absolute right to the accused to 
recall any witness present in the Court preoincts 
for cross-examination at any stage of the de¬ 
fence. S. 257 refers to witnesses not so present, 
and the accused has no absolute tight to have 
them summoned. Tbe Magistrate can refuse 
to summon them for reasons to be recorded by 
him in writing. EMPRESS v. R.^M Cfl.ABAN 
LaL. A.W.N. 1895, 40. 

(-3664)—Ss. 266, 257—See CROSS-EXAMINA- 
NATION, I O.W.N. 19. 

( 2665 )—Ss, 256, 257, paras 1 and 2—See 
ACCUSED PERSON, 1 C.W.N. 3l3. 

(■26GGI-SS. 256. 257. 254. 244 (3)-BecoMmg 
prosecHli-ui wifnesses after charge framed 
Pnument of expenses of witnesses—Procedu^ 

The procedure contemplated by tbe Grim. Pro. 
Code for warrant-cases ie that tbe ptosccutio^n 
witnesses should be examined in chief, the. 
accused examined, tbe charge framed and the 
proeecution witneeses cross-examined at one 
hearing continued, if necessary from day to day, 
and tbe said witnesses should not be discharged 
until the Court has ascertained whether their 
cross-examination after the charge will be 
desired. S. 254 of the Code makes ‘t ^1)*“ 
that a charge may be framed before all the 
evidence available for the prosecution has baon 
recorded. Where, in order tosuit tbeconvenieooe 
of the Court or for reasons oonnected with the 
dieebarge of other public business, the witnepes 
for the prosecution are allowed to lea^ 
the charge has been framed or the right 
conferred by 8, 256 exercised, they must be 
requited to attend again, and ordinarily any 
expenses which may be allowed them on this 
score should be paid by Government. There 
is nothing in oh. XXI of the Code which 
enables the Magistrate to demand even from a 
complaioant tbe expenees to be incurred by ms 
witoegses. though such a power is conferred by 
B 244 (3) where tbe case under trial is a 
Bummone case. The accused cannot be asked to 
pay the expenses’of such witnessee if the desired 
oross-examination is postponed under suob 
oiroumstanoes. BBIDHICHAND v. LAKHMI- 
CHAND. 8 N.L.R. 65=19 Ind. Cas. 970=13 Cr. 
L.J. 584. (4 C.W.N. 351, 12 P.R. 1907, B ) 

(2667)—Ss. 256. 258. 417—Indw« Penal 
Code, 3 . i06—Appeal by Local Government 
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Qui ■ ' r.jUT'uil—Poxcers avd duties of the nigh 
(•. if nctiuilial parsed atUt cross- 

umdt.n of iroseculion witnesses suosequeni 
in f‘ ff of charge ^—The accused was placed 
f ii Inw trial lot having committed criminal 
brotch of trust in respect of some bale^ of jute. 
The accused admitted bis liability. Tbo trying 
Tsf^gistraie framed a charge under s. 406. I.P.C.» 
aiid after cress examinatioD of tbc wituesses 
for the proeecutioD acquitted the accused under 
B. 258. Crim. Pro, Code, bolding that the case 
was one of civil dispute. Held (on on appeal 
by the Local Government under s- 417, CVim, 
Pro. Code ).—That, in an appeal from an 
acquittal, the High Court could not ioterferc, 
unless the judgment of (he Court below was 
wrong and perverse or without jurisdictiou 
and baeed upon obvious errors in procedure, 
and there being notbiog of the kind in the caso, 
tbo High Court should uphold the decision of 
the Magistrate even though wrong, because it 
would be baBcd at the most on a doubtful 
weighing of facts and not on any irregularity 
or negligence or ether matter going to tbo 
jurisdiction oc the regularity of the IrlaL That 
the order of acquittal having been passed sub* 
sequent to the framing of the charge and after 
the cross-examination of the witnesses for the 
prosecution was not irregular or without 
jurisdiction. DBPUTY LE(iAL RemEMUHAN- 
CER OP BENGAL v. AMULYA DWAN* 18 C.W. 
R. 666»15 Cr. L.J. 160^22 lod. Gas. 736. 

(2668)—S«. 256, 262—See SUMMARY TRIAL, 
Rat, Ud. Cr, C. 768 = 0^. Rg. 31 of 1895. 

(2669)—Ss. 256 and - Re-calling of pro^ 

aecution loxtnesses for cross exaynination^dccus- 
ed*$ right to re-call ^Transfer to some Magistrate 
■other than the trying Magistrate—Judgment 
passed by trying Magistrale-^Trialy de novo.— 
The accused in a criminal case bas a right 
under s. 256 of the Code of Criminal Procedure, 
to have tbo witnesses for the prosecution 
recalled and cross-examined after charge. 
Where a Magistrate declioed to give the accused 
such an opportunity to re call and cross- 
examioe tbc witnesses for the prosecution and 
proceeded to judgment in the case against the 
accused. Held, that the conviction should be 
set aside and the triil held de novo by some 
other Magistrate of competent jurisdioiioo, 
Gopal Sheikh v. Emperor, 7 C.L.3. 240= 
7 Cf. LJ. 318, 

(2670)—Ss. 256 and 526—Trans/er applica¬ 
tion to a superior Magistrate ^Duty of Afnj 7 is- 
trate to adjourn—Asking accused to cross- 
examine—Duty to summon his witnesses. — 
There is no duty cast on a ilagistrate to 
adjourn a case because an application is being 
made to a superior Magistrate for transfer. 
8. 526 Crim. Pro. Code, conSbea that duty to 
cases where application is made to the High 
Court. Once the requirements of s. 2S6, Crim. 
Pro. Code, requiring the accused to state 
whether be wishes to cross-examine any 
witness, were complied with, there is no provi¬ 
sion requiring the Magistrate to offer an 


Grim. Fro. Code (Act V of iS9S)^continued, 

opportunity to the accused to have his witnesses 
summoned. VaIDINATHa Iyer v. KUPPU 
; Thevan. 1912 MW N. 1121*13 Cr, L.J. 
828^17 Ind. Gas. 572. 

(2671)—Ss. 266 and 537— Summons case and 
warrant case, joint trial of—Warrant case 
dismissed— Summons case proceeded with— 
Retusnl of Magistrate to re-call prosecution 
witnesses for further cross-examinatio7i, if legal 
—Prejudice to accused—Presumption—Burden 
of proof. —Where a summons case and a 
warrant case are tried together, the procedure 
to be followed is that prescribed for the trial of 
a warrant case. (11 C. 91, F.) Where a 

Magistrate, while trying a summons case and a 
warrant case against certain accused in one 
trial, dismissed the complaint in respect of tho 
warrant case and proceeded with the complaint 
in re.spect of the summons case, and where, on 
beiog requested by the accused to re^oall the 
prosecution witnesses for their further cross- 
examination, refused to do so, held that the 
refusal was illegal and that the accused must 
ccrtninly have been prejudiced by the same. 
Held further that the privilege oonferred by 
8. 256, Crim. Fro. Code, was a substantial one, 
and when denied it was for tbo pros^outioo to 
sbow that there was no prejudice. Issuing 
summonses and dismissing a complaint (or the 
non appearance of the comDlainant are matters 
within the diaoretioo of the Magistrate, in re 
RALLABANDI SOHHANADRIt 2 L.W. S74. 

(2672}—8s. 256, 540—See WITNESS—EXA¬ 
MINATION OP Witnesses, 2 A. 25J. 

- S. 257. paras 1 and 2 (sl682, s. 2S7 ; 

1872, s. 362, para 2) ; proviso to para 1 

new. 

See Witness. 

(26731—S. 257— Duty — Magistrate to sum¬ 
mon — S. 257 is imperative. A 

Magistrate has no discretion to refuse to issue 
process to compel the attendauce of any wit* 
ness, unless he considers that the application 
should be refused on the ground that it is made 
for the purpose of vexation or delay or for 
defeating the ends of justice. Suoh ground 
must be recorded by him in writing, A Magis¬ 
trate, therefore, must issue summons for each 
witness named unless be takes the responsi¬ 
bility of recording bis grounds for believing 
that any particular name was entered for the 
purpose of vexation or delay or for defeating 
the ends of justice. The case of each witness 
must be dealt with individually. EMPEROR 
V. PURSHOTTAM, 26 B. 418^4 Bom. L.R 38. 
[F., 31 M. 131«17 M.L.J 62{N) = 7 Cr. L.J. 
425, 39 C. 781»13 Cr. L.J. 218^14 Ind. Ca9» 
314, 2 S.L.B. 5J 

(2674)—S- 2bl—Grounds for rejecting an 
application for suinmoning further defence wtf- 
nesssi.—It is a sufficient compliance with, the 
requiremeots of s. 257, if a Magistrate, while 
rejecting an application for summoning further 
defence witnesses, states facts which have led 
irresistibly to the oonolusion that the applioa- 
tiOD was to no other purpose tha n that of 
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vexation or delay or of defeating tbo ende of 
iuetioe, although ho does not say explicitly 
that it was foe that purpose. WaHID AW 
KHAN V. EMPEROR, 11 C.W.N. 789=6Cr. L. 

J. 1. 

(2675)—S. 257 —Grounds far rejecting appli¬ 
cation for summoning defence uiiOtcsses.—Under 
s. 257. Grim. Pro. Code, the Magistrate can 
only refuse to issue process on tho ground that 
the application is made for the purpose of 
vexation or delay or of defeating the enas of 
iuetice. Tho grounds of refusal must be record¬ 
ed and the accused must be given an opportun¬ 
ity under cl. (2) of that section of depositing 
their expenses. This power of refusal should 
be sparingly exercised, as it creates an impres¬ 
sion that the Magistrate is bused in fav^r of 
the prosecution. SHWB BWIN v. KING- 
Emperor, 2 L.B.R- 270. 

(2676) —S. ‘lil—Order of Magistrate refuiirtQ 
flppficafion/or re-calfi»i(7 nnfncsses.-The terms | 
ols. 257, Grim, Pro Code, are peremptory; 
and the only ground on which a Magistrate 
can refuse to grant an application to re-can 
witness for cross-examination is that the appli¬ 
cation is made for the purpose of vexation or 
delay or for defeating the ends of justice, and 
such ground must be recorded by biin in 
writing. A convictioo arrived at in violation 
of the above section cannot be supported- 
CROWN V. D.^BUi) wd. Chato, 2 9.L R. 5, Cr. 
silO Cr. L.J. 207. 

(2077)—S. ‘Ibl-Refusal of Magistrate to 
adiournacase to enable accused locross eximine 
prosecution witnesses’--Right ol accused to sum- 
them as defence witnesses and to cross- 
examine-Eoidence Act. s. 164.-Tho witnesses 
for the prosecution were examined, and an 
appliontioa for adjournment, so as to enable the 
accused to cross-examine them by Counsel, who 
could not appear on the day fixed, was refused. 
The accused, not being in a position to cross- 
examine them, applied for issue of eummona to 
them to appear as defence witnesses. The 
witoesa63 bein^? euminoQod, tbe Couosfil loc the 
ftcoused procQedttd to cross-e^tacD'oe them but 
be was not allowed to do bo. Bcld^ that tho 
more fact that the accused under the 

ciroumstances already stated, been compelled 
to treat the witnesses for the prosecution as 
their own witness did not ebanso their charseter, 
and that, although the accused wore compelled 
to obtain their atteodaoce as witoesses lor tho 
defence, they were really suramooed uoder 
B. 257 for tbe puepoae ol ctoas-eximination, and 
the Magistrate was wrong in lefuaiog to allow 
their ocosa-examination. SHEOPXtAK/SH 
BINOH y. W. D. RAWLINS. 28 C. 594. 

( 2679 )_S, 267 257 o/ the Code of 1882) 

—Framing of charge-^Application for re^suvi- 
mcning the complainant and his witnesses for 
Cfoas-eiaminulion. —Where an application by 
tbe acGuaed to te-Bommon tbecomplaioaot and 
his witnesses for orosB^examioatioD, made one 
day alter the charge had been framed against 
bim» WSB relnsed on the gronod that it was 


Crim. Pro. Code (Act Y of 1898j-con(in?tcd. 

evidently made (or delaying the case, and tho 
accused convicted, held, that the trying M-igis- 
Icato should re-open the case from tho st^ge 
where he made tbo formal charge, and sbould 
allow the accused such opportunities of calling 
and re-calling witnesses as the law gives them. 
Queen- Empress v. purshotam, Rat. Un. 

Cr. C. 723 = Cr. Rg 48 of 1894. 

(2679)—S- 257—( = CjiH!. Pro. Code, 1582, 
s. 251)—Right of accustd to re-siivimon pros'^cu- 
tion witnesses.—An accused has a right to havo 
tbe prosecution witnesses re suuinionod even 
though they bad been summoned previously and 
bid not attouded. GOHAR v. I’.MRRESS, 28 P. 

R, 1884, Cr, 

12680)—S- 257—Euideiice Act, ss. 114, iff, ( 6 ), 
133 —Crcs.s-p.xaTMi)iflU(3n of prosecution witnesses 
bu accused—Failure to cross-examine before 
close of prosecution though opporlunitp given- 
Subsequent applicalinn lo do so—Court s discre¬ 
tion— Refusal — Vncorrcboraled evidence of 
accomplice^Convicixon based on — U hether legal 
—Sebpe of the rule regarding admissibiUtv of 
such evidence.—h is open to a Magistrate, even 
after a case has-been closed and at anytime 
before judgmeot has been pronounced, to give 
an opportunity to the acou.sed to cross-examine 
tbe witoesses for the prosecution and to 
examine witnesses in defence, even if the 
accused had failed to avail himself of Ruoh 
opportunity which ho had at an earlier stage of 
tho proceedings: And it will always depend 
upon tho circumstances of each case whether a 
heU:ed aprlicatioc should be granted or not. (dl 
M 131 HC.W.N. 230. R.) But where an 
accused was told that liis case would not be 
committed to the Sessions and yet he would 
not crosB-examino the witnesses for the prosecu¬ 
tion, leaving no option to the Magistrate but 
to close tbe case, aud where ibe Jlagistrate 
refused tbeapplication under s. 257, Grim. Pro. 
Code of the accused to cross exammo tbe proso- 
oution witnesses, which was presented after the 
prosecution case was closed- Hefii, that the 
Lcusoa’s attitude was deliberately designed to 
harass the Court and that the application was 
rightly refused. A conviction based upon the 
uncorroborated testimony of persons who are 
undoubtedly accomplices is ‘Bogal. (7 Bom.L.K, 
969 5 W.R. Cr. 80. 27 C. 144. 8 C.P. 106 . 7 0. 
P. 272, 25 L,J. M.C. 16S, C.P. 32G, ii.». 

Abdur Rahim. J.. Ayling. J . Diss.) The evi- 
dence of one accomplice is not eufficieot corro¬ 
boration of tbe evidence of another accomplice, 
and, upon the same principle, tbe previous 
statements made by an accomplice are not such 
corroboration of his evidence in Courtas to satisfy 
tbe requirements of tho rule. The corrobora¬ 
tion needed, must be one by means of untainted 
evidence. (U B.H.C.R. 196. Appr.) (Per Abdur 
Rahim, J ) The scope of tbe rule regarding tbe 
evidence of an accomplice, contained in ss. 114, 
ill. | 6 ) and 133, discussed. Persons who actually 
pay bribes or co-operate in suoh payments or 
are ioetrumental in tho negotiations for the 
purpose, ate accomplices of the person hri^d. 
(14 B. 116, 27 0. 144, B.) Per Ayhng, J.—The 
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general rule ebat an accomplice should be 
ccirnb-.r.i-i il in material pacticulara ia a mere 
rule nf practice, the applicatioo of which is 
f. r 'he tliscretion of the Court by which the 
, i-c '? tru 'l. Where a person ia convicted by 
t iif. I nver Court of an oSenoe on the uncotrobo- 
tau'rt evidence of aecomplicea, the High Court 
cxuootbesaid to be dealing with a point of 
idw conclusive of the impropriety of the con- 
victioD, but only with a question of appre¬ 
ciation of evidence, and will not, in revision, 
interfere with the decision of the lower Court 
without clear and ample grounds. Per San- 
karan Nair, J.-Under s. 133, Evidence Act. a 
conviction, even if based only on the corrobo¬ 
rated testimony of an accomplice, is not illegal, 
provided the lower Courts had, for any special 
reasons, convicted the accused upon such 
testimony alone, after having their attention 
drawn to the rule that such testimony should 
not bo believed without corroboration; and 
absence of such special grounds is a ground 
upon which the High Court may. in revision, 
interfere with the decision of the lower Courts. 
VYASA RAO v. KING-EMI’BROR. 21 M.L J. 
288*9 lod. Cas. 897*12 Cr.L.J. 150*10 M. 

L. T. 84 = 1911 1 M.W.N. 327. [F.. 12Cr.L J. 
170=9 Ind-Cas. 978=9 M.L.T. 503; R-, 35 

M. 247 = 13 Cr.L.J. 305 = 14 Ind. Cas. 849 = 
22 M.L.J. 490 = 11 M.L T. 1 = 1912 M.W.N. 

207.] 

{2601) —S. 2 bl—Magistrate—Witnesses for 
defence—Pou'ers to decline to summon—Proce¬ 
dure—Magistrate cannot arbitrarily decline to 
examine witnesses.—It is not competent to a 
Magistrate to decline to examine witnesses 
cited for the defence, on the ground that their 
evidence is unnecessary. He can, however, 
decline, under the provisions of s. 257, Grim. 
Pro. Code, to summon the witnesses. EM¬ 
PEROR V. Nandbasappa Basappa, 14 Bom. 
L.R. 360*15 lod. Cae. 793 = 13 Cr. L J. 323= 
1 Bom. Cr. C. 123. 

<2682)—S. 257 (1 and 2l—See JUDGMENT. 
Rat. Uu. Cr. C. 854 = Cr. Rg. 20 of 1896. 

(2683)—S. 257, paras 1. 2—See MAGIS¬ 
TRATE, DUTY OF, Rat. Un. Cr. C. 594 =Ot. 
Rg. 14 of 1392. 

{2684)—S. 257—See Nos. 522. 2092, 2636. 
2662, 2663, 2664, 2665. 2666. swpm. 

(2685)—Ss. 257, 254, 255—Warrant case — 
Right to inspect documents in custody of prosecu¬ 
tion—When arises—Framing of charge — Condi¬ 
tions subject to which inspection can be allowed 
—Evidence Act, s. 5.—In a warrant case the 
aooused has no tight to call for the production 
of documents in the possession of the proseou- 
tioQ and to inspect the same until after a charge 
has been framed and read out to him under 
63. 254 and 255, Crim. Pro. Code. This right 
is given by s. 257. Even after a charge is 
framed, an application for inspection of docu¬ 
ments should be dealt with under s. 257 and 
subject to the limitations enjoined by that 
eeotion. Per Fawcett, 4,t7.C.—The Magistrate 
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should satisfy himself that the documents 
called for have some bearing on the issues in 
the case and ate relevant, before granting a 
summons for thier production. {Pide s. 5, 
Evidence Act). TaHILRAM LILARaM v. 
PlTAUBERDAS Balabhdas, 8 8 .L.R 267 = 
16 Cr. L.J. 245 = 28 Ind. Cas. 101. (5 Bom. 

L. R. 980, R.) 

(2686)—Ss. 257, 262—See SUMMARY TRIAL, 
5 L.B.R. 20 = 9 Cr. L.J. 583 = 2 Ind. Cas. 365. 

(2687)—Ss. 257 fljid537— Magistrate refusing 
to iss*/e process (o accused’s witnesses without 
any of the ^rormds stated in s. 267- Legality of 
refusal — Whether illegality cured by s. 537.—- 
Wbero a Magistrate, in refusing to issue process 
for the witnesses named by the accused, did 
not base bis refusal in regard to any particular 
witness, on any of the grounds which, under 
the provisions of s. 267 of the Code, are suffici¬ 
ent 10 justify it, held, that the order was 
illegal and was not such as could be cured by 
s. 537. Crim. Pro. Code. NaraYANA MudaLY 
V. Emperor, 31 M. 131 = 7 Cc. L.J. 423, (26 
B. 418. F.) CR., 12 Cr. L.J. 150 = 9 Ind. 
Cas. 897 = 21 M.L.J. 283 = 2 M.W.N. 327 = 10 

M. L.T. 84.] 

-S. 258 ( = 1832. 8. 238 ; 1872, s. 220, I, 

Expl., 1861, s. 235). 

See ACQUITTAL. 

See Conviction. 

(2688)—S, 25^—Acquittal by a Magistrate 
on the ground of the case being false—BjJecl of, 
on persons not sent up for trial. —Whore pro¬ 
ceedings wore taken against some only of 
several persons charged with an odence, and 
the Magistrate acquitted them, ou the ground 
that the case was "doubtful or false," and 
the District Magistrate, without moving the 
local Government, and considering that the 
decision of the trying Magistrate was wrong, 
ordered the prosecution of the persons who were 
not tried before, held that the District Magis¬ 
trate should have, in the proper exercise of bis 
discretion, moved the local Government against 
the order of acquittal, and that no proceedings 
could be taken against the other persons so 
long as the trying Magistrate's judgment 
declaring the case to bo false was not set aside. 
Bishun Das Ghosh v. king-Emperob. 
7 CW.N. 493. [F.. 34 M. 253 = 9 M.L.T. 

93 = 9 Ind. Cas. 253 = 12 Cr. L.J. 41. 7 C.W.N. 
711: D., 37 C. 680 = 11 Cr.L.J. 641=7 Ind. 
Cas. 932, 10 C.W.N. 1031 = 4 Ct. L.J. 173.] 

(2689)—S. 258 ( = Crij)i. Pro- Code, 1872, 
s. 220).—A Magistrate who convicts an accused 
person, ought, under this section, to pass a 
sentence on him according to law. and any 
omission to do so must be supplied. POLICE v. 
GANGARAM, Colm. Dig. Cr. 13 of 1873. 

(2690)—5. 258—Penal Code (XLV of 1860). 
ss. 104, 5Qi—Acquittal, order of—Interference by 
High Court at the instance of a private prosecu¬ 
tor — Acquittal on an erroneous view of the law 
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prosecutor, with ao order 
on an erroneous view of the law. b. lOi, I ou 
Code, can have no applicatiou by wy defo-ice 
to a charge under a. 604 Penal Code. RAKHAC 
Das ROY V. Kailash Banu. 11 C.Ii.J. Ii3-fi 
lad. Caa. 721*11 Cr. L.J. 213. 

(269l)-S. 258—See COMPIiMNT—DISMIS- 
SAL OP COMPLAINT, 5 C L.R. 359. 


(2692)— S. 258—See SUMMARY TRIAL, 
IL.B-R. 9. 

(26931—S. 258—See Noa. 61. 2003. 2481, 
2482, 2618. 2637 to 2640. 2667. wpra, and 
4697, infra. 

( 2694 )-Ss. 258. 248, 345 -Pe«al Code, s. 406 

—Order of acQumi-WUhd-.aivalfromprosecu- 
(ion bv a private complainant-Non-compound^ 
able Offence-Warrant case.-It is notoompetont 
to a Magiatrate to enter an order of acquittal on 
a private complainant'e ofietiog to withdraw 
from the prosecution in a warrant case in 
respect of a ooD-oompoondable oQonco. ijM- 
PBROR V. RANCHHOD BAWLA. 15 Bon, L R. 
61=2Boni. Cr.C. 17*18 Ind. Ca8.413=l4Cr. 
L.J. 77=37 B. 369. 

(2695)—Ss. 258, 259 { = Crim. Pro. Code. 
1882. SS. 258, 259)-B^afrrtni case—Complain- 
ant not appearing-Procedure.—A Jlagistrate. 
having taken all the evidence for the prosecution 
and framed a charge against the accused in a 
warrant case and appointed a day for ^ortbor 
heating, cannot acquit the accused under s. 258 
of the Ctim. Pro. Code, or discharge him under 
B. 259 on the mere ground that the oomplamaot 
4069 not appear on that day. He should pro¬ 
ceed to hear the defence evidence and decide 
according to law. QubbN-EUPRESS J.NaNAJI, 
Rat. Uo. Cc. C. S21 =Gp. Rg. S4 of 1890. 

(2696)—Ss. 258. 347—See COMMITMENT TO 
SESSIONS COURT, 3 C. 495 = 2 O.L-R. 2. 

(2697)-Ss. 258 and i 50 -Charge-Transfir 
of Magistrate trying case-Re-hearvig of case 
Order of discharge by succeeding Mogislrate. 

A seoood cUas Magistrate, after hoarmg toe 
evidence, framed chargee against several accused 
peteone under e. 406, Indian Penal Code, ana 
called on them to produce evidence to clear 
themselvea. That Magistrate was transferred 
and the caee wae sent to another second class 
Magistrate who, at the request of the accused, 
re-heard the evidence, and subsequently passed 
AD order for their discharge. fleW, that the 
order passed by the saoceeding Magistrate must 
be held to be an order of acquittal. CROWN v. 
NATHU, 178 P.L.R. 1903 = 1* P.R. 1903, Cr. 
(9 M. 3B3, 12 A. 66, 6 F.B. 1884, Gr.,P0 

(2698)—Si. 258, 417, Acquittal, setting 
aside of, by Bigh Court in ret^iiion, on the appli¬ 
cation of the complainants—Hold {by Jenkins^ 
O.J., and FUtchdft J.)—That the High Coiut 
has jurisdiotioD nnder s. 439, Grim. Pr^- Code* 
to interfere in re vision with an acquittal, but 
it should ordinarily ezeioiee this lurisdiotioD 
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sparingly and only where it is mgently demand- 
ed in the iiUecesta of public joatico, The 
decisions of tbo difforent High Courts consist¬ 
ently support tbo view that, as a general rule, 
it is expedient not to interfere in revision at 
tbo insiHOcc of a private person with an acquit- 
tal after trial ly tbo proper tnbutjsl. and that 
applications for that purposelsbould bediscoucag- 
ed on publio grounds. Per Teunon, J. That 
under s. 417. Grim. Pro. Code, the right to 
present an appeal against an acquittal is vested 
in the Local Government, but an alternative 
remedy against injustice done to injured com¬ 
plainants has been provided m s. 439. Lnm. 
Pro. Code, and the High Court has ample 
iurisdiclion to interfere and remedy the wrong, 
if wrong has been done. The section is 
expressed in the widest terms ana vest.s in the 
Court an absolute aud unqualified discretion to 
which the enactment has set up no bars or 
limits and which cannot be fettered by judicial 
decisions. FaUJDaR ThAKUR v. K.aSI 
CIIAUDHUKI, 19 C-W-N, 184 = 27 ltd. Cae. 186 

= 21 C.L.J. 53. 






ps'r; 


*1 


(2699)—Ss. 258. 439—Order of acquittal set 
aside by Bigh Court in revision on merits, on 
the application of the compiamanf.—where the 
trying Magistrate in bis judgment by which he 
acquitted tho accused, while laying great stress 
on all considerations that might affect the 
credibility of the witnesses for the prosecution, 
omitted to consider what might be advanced m 
their favour and also failed to appreciate the 
corroborative value of an important witness for 
the prosecution, the High Court, oo appli¬ 
cation of the complainant, sot aside the order of 
acQuittal on the merits and directed a re-trial 
by^ a new Magistrate. t* 

R.alKA SIN3H, 18 C.W.N. 1244 = 15 Cr.L.J. 
722 = 26 Ind. Cas. 170. 

-S. 259 (1882. 8. 259). 

See COMPLAINANT. 

See COMPLAINT. 

(27001—S. 2 ft 9 —Absence of complainant— 
Procedure.—la a warrant case, when the Magis¬ 
trate believes the 

arrives at tho stage towbicb s. 254 of Grim. 
Pro. Coda applies, it is bis duty to frame a 
charge, and he should not disohargo the accused 
under a. 259 merely because the complainant 
was absent on the day of bearing. QUEEN- 
EMPRESS V. MSATARJI DBARKU, Rat. Un. 
Cr. C. 847 =Cr. Rg. 14 of 1896. 

( 2701 )—S. 259 —absence of complainant at 
hearing — Discharge of accused—Fresh com- 
pfainf.—Where a Magistrate has passed an 
order discharging the accused under s. 259, his 
order is no bar to a re-trial of the case on a 
fresh complaint. CBINNATHAMBI MUDali v. 
8ALLA GUBUSWAMY CHETTY, 28 M. 310 = 2 
Weir 32B-A=2 Cr. L.J. 758. (i?., 16 M.L.J. 79 
= 1 M.L.T. 31 = 3 Or. L.J. 274 = 29 M. 126. 18 
M.L.J. 561 = 4 M.L.T. 140.] 

(2702)— S. 259—Order saying that the case 
was “sfrwft off," Ugality of-Order of discharge 
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ii hf }. Ir of Courts necessity of, in 

(ou'rj romploint .—Where od obtaiuiog 

s 11 .r' ti ko prosecute oq a charge under 8. *211, 
1 \ . j a complaint was filed id Court aod 

OM sub.4e<iuent date after proceedings bad 
'( irud the ccmplaioaDt was abseot aod the 
M !cii<tratc passed an order saying that the case 
w;\s " struck off,” held, that there was oo 
warrant for passiDg such an order under the 
Code cf Criminal Procedure. Held, further, 
that the order striking off the ca?o was not 
tantamount to an order of discharge which the 
JIagistratc was competent to make only in 
each cases as can be lawfully compounded under 
s. 259, Crim. Pro. Code. Where the complain- 
ant under (be above cir.!ums(ances instituted a 
fresh complaint and the Court below accepted 
it, held, that a second trial could not be held. 
Held nho. that in cases where sanction of 
the Court iu which the false complaint was 
made is required, a fresh sauction would be 
nccPSFary if a fresh petition is made. RAMPHAL 
V. King Empphoh. 17ox 18 = 23 lod. Cas* 
182=«15 Cr. L.J. 230. 

(2703)—S. 259—See Nos. 800r 1533, 2093, 
2524, 2619, 2695, supra. 

(2704)—S?. 259. 253, 203 —See FRRSH COM* 
PLAINT, 4 M .L.T. 140 = 8 Cr L.J. 208. 

(2705)—Ss 259. 437—Disr/mrge of accused in 
complainant's absence —s duty to 
consider evidence^Presumption from complain^ 
ant's absence — Complainant prevented from 
appearivij his Order of discharge 

•^Further i/UfUiry — Poicers of Court under 
s. 437—Discrefron.—A Magistrate, in exercising 
bis discretiou in di.<cbargiog an accused under 
8. 259, Crim Pro. Code, in complainant’s 
absence, is bound to regard the evidence and to 
consider whether there is a prima facie case 
against the accused or not. The absence of the 
complainant raises a presumption that he does 
not wish to proceed with the prosecuticD. 
Where a Macistrate discharged au accused 
under s, 259, Crim. Pro. Code, the complainant 
being prevented from appearing by floods, the 
order of discharge was set aside and further 
inquiry directed. The powers of a Court, under 
8. 437, Crim- Pro. Code, are very wide and are 
not limited to tbo powers which might be 
exercised by a Court of appeal. H.aruk v. 
ABDUL 8ATAR, 9 lud, Cas- 1007 = 12 Cr. L J. 
184. 

- S. 260, para 1 ( = 1882, 8. 260; 1872. 

88 . 222. 223, 224); and para 2 new. 

See SUMMARY Trial. 

(2706)—S. 260—C/inrje of offence not triable 
summarily^Competency to try summarily when 
facts disclosed only an offence triable summarily. 
—Where a Magistrate ascertained from the 
evidence that the facts alleged to have taken 
place only disclosed an offence triable sum* 
marily, and the ageravating circumstances 
which rendered the offence not so triable were 
mere exaggerations, be ooufd dispose of the 
case summarily, and the mere fact that the 
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complainant charged the accused with an offence* 
not triable summarily did not affect ibe juris* 
diction of the Magistrate. Queen*Empees& 
V. VaLLaBH GOPal, 1 Bom. L.R. 683. 

(2707)—S. 260—Compiflinf of offences^ not 
triable summarily—Summary trial for minor 
offence—Jurisdiction of ilagisfrate. —Where a 
petition of complaint stated that the accused^ 
with others to the number of some 90 or 100, 
armed with swords aod other deadly weapons 
came upon the complainant’s land and in spite 
of bis remonstranoos, threatened him and cut 
bis paddy, and the I^Iagistrate, in examining 
the complaint, recorded merely the fact that 
the complainant stated that his paddy had been 
cut by the accused and convicted him sum* 
marily, under ss. 143, 379, LP.C,, held, that, 
as the petition of complaint disclosed the 
oommissioQ of a much more serious offence 
than the offences for which the Magistrate bad 
held a summary trial, and as the examination 
of the complainant, which bad not been properly 
recorded, did not show that the offence so com* 
plained of was not committed, the Magistrate 
bad acted without jurisdiction in trying the 
case summarily. BiSHU SHAIK v. SaBEB 
MOLLAH, 29 C. 409*6 C.W.N. 713. [F., 21 
P.L.R. 1907; R.: 36 C. 67 = 12 C.W.N. 1041 = 8 
Cr. L.J. 227, 20Iod. Cas. 622 = 14 Cr. L,J, 
462, 1 Ind. Cas. 519,] 

(2709)—S. 260—C/iarjes under as. 147 and 
324, Penal Code-^Power of ilagistratCf after 
taking evidence, to try case summarily for 
offence under $, 323, Penal Code, after discharge 
ing accused of offences not triable summarily.^ 
\Vbere» in the case of a complaint of offences 
under ss. 147 and 324, Penal Code, the Magis¬ 
trate, after hearing the evidencct was of 
opinion that the only offence made out was 
an offence under $. 323, Penal Code, which 
was triable summarily and so tried the case, 
heldt that tbt procedure adopted by the Magis* 
trate was not illegal and did not amount to 
disregarding that part of the charge, which 
took the case out of bis summary jurisdiction 
for the purpose of dealing with the case sum¬ 
marily; /leid, further, that, as the effect of 
strictly confining to the charge before him would 
be to discharge the accused and not to commit 
him, the Magistrate was acting properly in 
trying the case summarily for the offence, which 
was clearly disclosed by the evidence. QUEEN* 
EMPRESS V. RANGamani, 22 M. 439 = 2 Welc 
254. (4 0. 18, Dist.) 

(2709)—S. 260— Summary irial^Foresl Act 
(VII o/ 1878), s. 31, offence under. — Held, that 
the petitioner's conviction under s. 51 of Act VH 
of 1S78 (or being in possessioo of beams belong¬ 
ing to the Government was illegal, where the 
beams were found concealed in an open field, 
which it could not be said was in the exclusive 
possession of the petitioner, The Chief Court 
remarked that, though the Magistrate bad the 
power to try the case summarily, be bad 
exercised an improper discretion in doing so. 
Naraik Binge v. Empebor, 128 P.L.B. 1902- 
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(2710)—S. 260 —Sujnmart/ (ria? o/ an offence 
which cannot be so tried —OonuicfioH— Legality. 
—Ad aoou&ed petsoD oannot ba coovicted in 
a aumniaty trial of an oBanoa which oaonot 
be tried Bumroatily. QueEN-EMHRESS v. 
BUSTIEN, U.B.R. 1897-1901. Yol. 1. 75. 

(2711)—S. 260 (^Crim. Pro. Code. 1832, 
s. 260)—Conslruction 0 /c2s. (6) to (fc).—CU. (6) 
to (fc) of 8 260 ol the Grim. Pro, Code beiog 
precisely expressed, are not to bo governad by 
cl. (a), but may be given their full eSect. 
QUBEN-EMPRESS 7. BHAVDYA, Rat. Uo.Cr. 
C. 600 = Cc. Rg. 18 of 1892. 

(2712)—S. 260— Summary trial—Act IX of 
1890. a. 121 .—Ad oflenceunder 8. 121,Ra>lway3 
Act, is an oSence which is summarily triable 
within the meaning of a. 260, Grim. Pro. Code. 
KING-EUPERORV. BlNDESARI PRASAD, A, 
W.N. 1902, 24. 

(2713)—S. 260 —Sumwarj/ trial ^ Cattle- 
lifting—Procedure,—The oBenceof oattle lifting 
is a serioue one and ought nob to be tried 
summarily. CROWN v. ALLAHUakHIO, 6 8. 
L.R. 101 = 17 Ind. Cae 412 = 13 Cr. L.J. 780. 
[B., 13 Cc. L.J. 771 = 17 Ind. Gas. 403 = 6 8. 
L.R. 120.] 

(2714)—S. 260, summary trial -Powers of 
ilagislraie—Case under the Companies Act- 
Companies Act, VI of 1882, s. 1i--Penally 
fixed — Lesser penally.— 8. 260, Grim. Pro. 
Code, gives the Magistrate a power to try 
summarily all cases not punishable with death, 
traofiportation or imprisonment for a term 
exceeding six months, and there is nothing io 
law to restrict the Magistrate in exercising such 
powers in cases under tbe Companies Act. 
Where, therefore, the Directors of a company 
were put on their trial for not filing tbe balance 
ebeet with the Registrar of Joint Stock Com¬ 
panies within tbo time fixed, held that the 
Magistrate could try tbe case summarily. Held 
further that the penalty laid down under s. 74 
of tbe Companies Act ie a fixed penalty, and the 
Magistrate trying a case under that eeotion is 
not competent to inflict a lesser penalty. DiNA 
Nath V. KiNO-EMPEROR, 11 A.L.J. 196 = 18 
iDd. Gas. 669 = 14 Cr. L.J. 109 = 39 A. 173. [B., 
15 Cr. L.J, 260 = 37 P.L.R. 1914 = 23 Ind. Cas. 
468 = 19 P.R. 1914, Cr.] 

(2716)—Ch. XXII, 3. 260—Grim. Pro. Code. 
1872, ch. XVIII (cA. XXII of the Code of 1898) 
—C’larpe of theft with previous conviction for 
the same—Summary trial. —Where the oSence 
charged is an oSence under cb. XVll, Penal 
Code, with tbe aggravation of a previous 
conviction auperadded, and it is intended, for 
the purposes of punisbmeoti to prove tbe 
aggravation, the charge must specifically set 
out tbe previous conviction. Where this is 
done, tbe eammary jurisdiotion of Magistrates, 
under oh. XVIIl (oh. XXII), Crim. Fro. Code, 
ie ousted. HIGH COURT PROCEEDINGS. 23RD 
SEPTEMBER 1878, No. 1597 , 2 Self 324. 
[Appl., 2 Weir 432.] 
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(2716)—S. 260, ch. XXU —Summary trial 
— Penal Code, ss. 451, 452.—Where a complaint 
is msdo to a Magistrate under e. 452. Penal 
Code, and whore there is nothing in the 
oomplainant's examination on oath to justify 
tbe Magistrate in thinking that the oSence falls 
under s. 451, bo ought not to follow the 
procedure of summary trials laid down .in 
ch.XXlI of tho Grim. Pro. Codo, as tbe 
oSence under s. 152 is not one of those 
mentioned in s. 260 of tbo Crim. Pro. Code, 
R. 6. 3H.ARMA IYER v. EMI’EROR. 14 Cr. L.J. 
462=20 Ind. Cas. 622^6 Bur. L.T. 137. 

(2717)—S. 260—Procedure under—Applicabi¬ 
lity to proceedings under Act XIII ol 1859, s, 2 

— See ACT XIII OF 1859, s. 2. 6 S.L.R. 1G5 = 
14 Cr. L.J. 256=19 Ind. Cas. 512. 

(2718)—B. 260-See ACT XXVI OF 1870» 
6S. 47. 48. A.W.N. 1894. 176. 

(2719)-S. 260—Sec Ben. ACT XXI OF 1856, 
3 . 49, 3 C. 366 = 1 C.L.R. 442. 

(2720)—S. 260 (1) — See MAGISTRATE, 
JURISDICTION OF—General Jurisdiction, 
Rat. Un. Cr. C. 670 = Cr. Rg. 30 of 1893. 

(2721)—B. 26Q-See Nos. 1646, 1669, 1715, 
3upro. 

(2722)—Ss. 260, 262, 263 :=Crim. Pro. Code, 
1882 . ss. 260, 262. 263)—Prssidencv Mc^islrale 

— Warrant case—Procedure. —The provisions of 
ch. XXII of tbe Crim, Pro. Code do not apply 
to trials before Presidency Magistrates. Tbe 
procedure to bo followed in warrant cases is 
that laid down in cb. XXI. QUEEN-EMPRESS 
V. ABDUL, Rat Un. Cr. C. 539 = Gr. Rg. 12 of 
1891. 

(2723)—Ss. 260 (1) and 365—See SUMMARY 
Trial, 2 C.L.R. 374- 

(2724)—Ss. 260. 355, 30. 34 ( = Crim. Pro. 
Code, 1872, ss. 222, 36)—Maitjjiwm punis/imenf 
—Summary trial, —Aa accused person was 
tried summarily under s. 222, Crim. Pro. Code, 
1872, and was sentenced to rigorous imprison- 
ment for four years subject to tbe ooofirmatioa 
of tbe Sessions Judge under s. 36, Crim. Pro, 
Code, 1872. Beld, that, under s. 222, two years 
was tbe maximum period of imprisonment that 
can be awarded io a summary trial. POLICE 
V. RAOJI. Colro. Dig. Cr. 30 of 1876. 

(2725)—Ss. 260, 355 and 488 (=Crtm. Pro. 
Code, 1882, ss. 260, 355, 488)—Proceedings 
under ch. XXXVI — Application for main¬ 
tenance — Record of evidence.— Proceedings, 
under cb. XXXVI of the Code, cannot be 
conducted as in a summary trial under 
ch. XXII. The evidence ehould be recorded as 
provided by s. 355 of tbe Cede. KALI DaBSI 
V. DdROA Chaban Naie, 20 C. 351. [B., L. 
B-R. 1893—1900, 662.] 

(2726)—Ss. 260, 439—Summurp trial —Case 
involving question of title and documentary 
evidence—Beviston— Power of High Court to set 
aside order of acquittal, —In the exercise of its 
revisional powers, the High Conrt has power to 
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revtTte hi -jr.'er nf acquittal and to direct that 
lurtlu-r iiiquirv lie made or that the accused be 
re -1 ril'd nr ci'iinraitted for trial. (27 A. 320, 4 
Ci.W.N. 311, F-) Rut thie revisional juris- 
be exercised sparingly, and generally 
in thnse cases only where there is so error of 
Uw and procedure patent on the face of the 
jiidgmont. A case involving the deoisioo of a 
question of title and the production of documen¬ 
tary evidence should not be tried summarily. 
EMPEROR v.Tirithdas, 13 Cr. L.J. 771 = 

17 Ind. Cas 403. [P., 15 Cr. L.J. 236=26 M. 

L.J. 160 = 23 Ind. Cas. 188.] 

-8. 261 (=1882, 8- 261; 1872, a. 228) 

See SuMM.\RY Trial. 

(2727)—S. 261 —Sec Mad. ACT XXIV OP 
1859, B. 48. 13 M. 142=1 Weir 910 = 2 Weir 
327. 

(2728)—S, 261—See BENCH OF MaQIS- 
TBATES. 13 M. 142 = 1 Weir 910 = 2 Weir 327. 

(2729)—S. 261—See No. 129. supra. 

-S. 262 ( = 1882. s. 262. 1872, s. 226). 

(2730)—S. 262—See Nos. 196, 197. 2461, 
2468, 2576, 2668,2686. 2722, supra. 

-S. 263 ( = 1882, e. 263. 1872, a. 227). 

See JUDGMENT. 

See SuuM.ABY Trial. 

(2731)—S. 263 (=Cri9u. Pro. Code. 1872, 
s. 227 ()i))—Pccord o/ reasons for conviction by 
Magistrate-—Codet s. 227 (h) of the Crim. 
Pro. Code, a Magistrate, in recording bis reasons 
for a conviction, should state them therein, so 
that the High Court, on revision, may judge 
whether there were sufficient materials before 
him to support the conviction. EMPRESS v. 
PANJAB SINGH, 8 C. S79. [P-. 13 0. 272. 18 

B. 97. 13 O.P.L-B. 17. 1 L B.R. 96, 1 D.B.R. 
208. 3 L.B.R. 3 = 2 Cr. L.J- 376 ;R., 21 A. 189, 
31 C. 993.] 

(2732)—S. 263, sfricf covipUance with—Stem- 
Ttiary trial—Non-compliance with law, effect of. 
—In the case of a summary trial, the provisions 
of 3 . 263 of the Code must be fully and strictly 
complied with, and complied with, in this 
sense, that the record must be sufficiently exact 
and sufficiently full to enable the Judges of 
the Revisional Court to say whether the law 
has been complied with or not on the points 
to be recorded. The three things required, 
under s. 263 of tbe Code, to be recorded, 
□amely, the offence charged, the offence, if any, 
proved and the reasons for convicting, must be 
recorded, and recorded in such a way as to 
enable the Court of Revision to say, yes or no, 
from within the four corners of the record itself 
whether tbe offence charged is an offence in 
point of law. whether tbe offence proved is an 
offence in point of law, and whether tbe reasons 
for the conviction ate good and sufficient rea- 
BODS. KHOSH MAHOMED V. EMPBBSS. 2 C. 
L.J. 868=10 C.W.N. 79=3 Cr. L.J, 178. 
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(2733)— S' 263 ( = Cnm, Pro, Code, 1872, 
s. 227), cZ. (7n—StijnTrtar^ friaZ.—A summary 
trial applies only to short aud simple oases, 
where little evidence is needed. The proceed* 
ings of a Magistrate thereunder, covering more 
than 130 psgesand occupying seven days, were 
held to be an abuse of the law. ISSUR CHUN- 
DER MUNDLE V. ROHIM SHEIKH, 28 W.R. 
Cr. 65. 

(27341—S- 263—Summary trial—Conviction 
—Reasons.— Although a Magistrate is not 
required in law to record the evidence in a 
summary trial, yet be is bound to record his 
reasons for tbe conviction, and that too in such 
a manner as to put a superior Court in a position 
to judge whether there were sufficient materials 
to support tbe conviction. JaOAN N.ath v. 
Emperor, 14 Cr. L.J. 594=21 Ind. Cas. 466 
= 16 O.C- 357. (A.W.N. 1883, 114, 21 A. 189, 
191. R.) 

(2735)—S, 263—Summary trial — Whether 
formal charge need be framed— See PENAL 
CODE. ss. 456, 457,16 C.W.N. 696=13 Cr.L.J. 
224 = 14 Ind. Cas. 320. 

(2736)—S. 263 lb)—Slatein€nt of reasons for 
conviction to be recorded. —Under s. 263 (6) of 
the Code, a brief statement of reasons for con¬ 
viction must be given. These reasons should 
amount to showing that there is evidence to 
prove tbe existence of the ingredients necessary 
to complete the offence. BUBaSI LaLv. KINQ- 
EMPEROR, lO A.L.J. 281 = 16 led. Cas. 516= 
13 Cr. L.J. 708. 

(2737)—S. 263 (h)—See CONVICTION, 6 C.W. 
N. 40. 

(2738)—8. 263-See Nos. 2468, 2577. 2729, 
supra and 3269, infra. 

(2739) —Ss. 263, 342— Warrant case — Exa¬ 
mination of accused—Charge of house-breaking 
with intent to commit theft — Different object 
proved—Necessary that charge should be altered 
—Notice to accused.—In all warrant-casea, there 
must be an examination of tbe acoused as laid 
down in s. 342 of the Crim. Pro. Code. S. 263 
does not give tbe Magistrate any discretion 
whether he will examine the accused or nos. 
The words “if any” in s, 263. cl. (g), do not 
apply to warrant-cases. Where a Magistrate 
finds that the charge of house-breaking with a 
view to commit theft has broken down, but also 
finds that there was another object, it is his 
duty to give the accused notice of that object by 
drawing up a charge clearly stating wbat it is 
that be is accused of doing. MabOMBD 
HOSSEIN V. Emperor, 13Cr.L.J. 190=32Ind. 
Cas. 766=18 C.V.N. 1247=41 C. 743. 

(2740)—Ss. 263 , 367 , 637—See JODGUENT, 
6 O.L.R. 273, 

(2741)—Ss. 263. 414, 418, 416 ( = Crtm. Pro. 
Ced^, 1872. S3. 227, 274)—Senfcnce of imprison¬ 
ment and fine by First Class Magistrate— Appedt 
— Form of record.—Where a Magistrate of tM 
First Class passes a sentence of fine and imp^ 
Bonment, his order is appealable. Therefore, ho 
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should record the evidence ol the witnesses and 
his reason lot passing the sentence. In Vie 
<tnaiUr of 8HER MAHOMED, 2 G.L.R, Sll. 

(2742)—Ss. 263. ill—Magistrate if may refuse 
to take evidence at a summary trial—Order of 
aeguitial, if may be set aside on revision. —S. 263 
of the Crim. Pro. Code excuses a Magistrate 
trying a criminal case according to the summary 
procedure from recording the evidence of aoy of 
the witnesses, but not from hearing the evidence 
of all the witnesses. Where the accused were 
acquitted by the Magistrate upon the result of 
the local inspection and without taking oral 
evidence: Bold, that the order of acquittal 
was without jurisdiction and should be set aside. 
JABBAR SHEIKH V. TOUIZ SHEIKH,16 C.W.N. 
984^39 G. 931 = 17 lad. Gas. 71 = 13 Cr.L.J. 
759. 

-S. 264 ( = 1862, s. 264; 1872. B. 228). 

See SUMMARY TRIAL. 

(3743)—5 . 264 ( = Cr»m. Pro. Code, 1872, 
s. 228)— Record of evide>we in appealable cases. 
—Under Act X of 1872, 8. 228, Magistrates 
need not record the substance of depositions; 
but may state generally the substance of the 
witnesses’ evidence. KRISTODHONE DUTT v. 

Chairman op the Municipal commis¬ 
sioners OF Suburbs of Calcutta. 23 W.R. 
Cf. 6. 

(2744)—8. 264—5«e CONVICTION. A.W.N. 
1882,178. 

(2745)—8. 264—Sec No. 2461, supra and 
No. 3269, infra. 

(2746)—Ss. 264, 351 {~Crim. Pro. Code, 
1882, IS. 264, 351)—Deposition of witnessts taken 
before the Magistrate in the absence of the 
accused. —If, in the course of a trial, the Judge 
ia oi opinion that the prosecution bae not laid 
a basis for the reception of the depositions 
taken before the Magistrate in the absence of 
the accused, he should adjouru the trial under 
e. 264, Orim. Pro. Code, and under s. 351, 
summon such witnesses as be may deem 
material. EMPRESS v. SagambUR, 12 G.L.R. 
120 . 

(2747)-Ss. 264, 407 ( = Cfim. Pro. Code, 
1082, IS. 264, 407) — Conviction by Bench of 
Magistrates ezercising second and third class 
powers—Appial.—Under s. 407, an appeal lies 
from a conviction by a Bench of Magistrates 
execoieiog second or third class powers, and 
the Bench is bound to record a judgment under 
8. 264. QUEBN-EMPBESS V. NABAYANASAMY. 
9 H. 36=2 Weir 460. 

12748)—Ss. 264, 63) {>^Crim. Pro. Code. 
1872, ss. 228, 283)— Summary trial—Record 
in appealable eases—Defective record—Duty of 
appellate Court.—K fiessions Judge should not 
quash a conviction in a summary trial, on the 
ground that the subatanoe ol the evidence was 
not embodied in the Magistrate's judgment. 
If the Judge fonnd it imposeiUe to dispose ol 
-the appeal because ol such deleot, be should 
have required that officer to repair the deleot 
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in his judgment, by recording a judgment in 
which the 6Ut)Ktftnoo of the evidence should bo 
full; ombodied, nodi if necessary, re examining 
the witnesses for that purpose, or to have 
ordered a re-trial with that view. EMPRES4 
OP INDIA?, KaNRAN BlNCn, 1 A. 680. 

268 («1882« I. 268; 1872, e. 232). 

(2749)—89. 268, 2G9. 417, 45l A. ISl-B, 
536—Sfs EUROPEAN British Sujuect, 18 
r.R, 1898, Ct. 

(2750)—Ss. 268, 272, 284, 285—See ASSES¬ 
SORS. 15 B, 514. 

(2761)—8b- 968* 285—See ASSESSORS, 13 A. 
337^A.W.N. 1891, 93, 6C.W.N 715. 

(2752)—8s. 268. 637—See ASSESSORS, 15 A. 
lae^A.W.Na 1893. 50, 

—269 (^1872, b. 233. paras 1 and 2 ; 1B61» 
Si 322); paras 1 and 3 ( = 1682, a. 289). 

(2753)^5. 269 —Order by Government re¬ 
voking previous orders directing certain offences 
lobe tried by jury as regards persons connected 
with anti-Shanar riots in Tptnevelly and 
A/ndura.—The words class of oSeoces," re- 
facred to in a. 269, are not restricted to the 
olassificAfion recognised by the Legislaturo* 
such as is found in the Penal Code, {e.g., oSonces 
against the State, against the person), or 
in the Crim. Pro. Code (e.g.^ bailable offences, 
cognisable ofienoes). OSencee may also be 
classified according to the person who commits 
them, or according to the person or property 
against whom or which the ofienoes are com¬ 
mitted or in regard to the particular occasion 
in oonoeotioD with which they ate committed. 
Thus, the fact of ofienoes having been committed 
by old ofiendere or members cf crimioal tribes, 
or haying been committed against women or 
against publio property, would afiord reasonable 
ground for classification. The notification by 
Goveioment, dated 30th August, 1699, by 
which (he Government, revoking their previous 
orders providing (or trial by jury of certain 
class of ofiences, directed the trial of persons 
CQOcetned in the anti-Shanar riots and dis¬ 
turbances in Tionevelly and Madura should 
be tried with the aid of assessors and not by 
Held, that the ofience connected with the out¬ 
break was rightly treated as a class of offences 
and that it was competent to the Government, 
with the consent ol the Governor-General in 
Council, to revoke the previous notifioation so 
far as it related to that class. QUEEN- 
EMPBESB y. OANAPATBI VANNIANAB, 23 
632 = 2 Weir 331 = 2 Weir 709. 

(2764)—S. 269— Joint-lrial^Accused charged 
with offence triable by jury and also non-jury 
offences^SeUction of juror$~--Choice of some 
among jurors as asassors^Conviccion on non- 
jury eharges^Illegality. —Where, in the same 
case, the accused were charged with an ofience 
triable by a jury and also with ofienoes triable 
with the help of assessors, and were jointly 
tried, and where five gentlemen were selected to 
form a jury and two of them were chosen to 
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hell' a? n -v’ssorj. and whore, io respect of the 
la'•i.T I the Judge, differing from the 

t.v, • a • r.-. 'i , couvicted theacouaed. Wild that, 
to s. ‘iGO. Ctim. Pro. Code, the Judge 
w.i • fiouud to copatilute all the members of the 
jiirv AS aft'CsSora for trying the non-jury 
offences, aud that, he not having done so, the 
conviction was illegal. PiNGAI PahuraPPA 
V. KISO-F.MPEBOR, 21 M.L.J. 820 = 10 M.L.T. 
22=lOInd. Cae. 281 = 12 Cr. L.J. 239. (26 M. 
508. Appl.) 

(2755)—S. 269—See TRIAL BY JURY, 11 
Bom. L.R. 350 = 33 B. 423 = 2 Ind. Cas. 480. 

(2756)—S. 269 (1 and 2|—See JUDGE AND 
JURY, Rat Uo. Cr. C. 600 = Cr. Rg. 19 of 1892. 

{27.57)-S. 269 (1 and 3)—See VERDICT OF 
JURY, 9 M, 42 = 9 lod. Jut. 3S7. 

(27581—8. 2G9 — See No. 2749, supra, 

No. 2953, infra- 

(2759)-Sa. 269 (3) and 307—See TRIAL BY 
Jury, 9Bom. L.R. 1057=7Cr, L.J. 236. 

(2760)—5s. 269 (3) and 309—Offences triable 
both bp jury and assessors^Proper procedure .— 
Id a case where the accused is charged at the 
same trial, with offences of which some are, 
and some ate not. triable by jury, and where 
the Judge combines bis charge to the jury with 
the summing up to the assessors, it is desirable 
that the Judge should explain clearly to the 
jury and assessors the double capacity in which 
they were acting. In re SIVAGA, 2 Weir 334. 

(2761)—Ss. 269 (3), 309 and 537—Charges o/ 
theft and adminislermg drug—Tnal of the case 
bg SessioHS Jridge and the jury—Opinion of 
only two of jurors taken regarding the latter 
charge — Validity.—la a trial of an accused 
person for theft in building, an offence triable 
by a jury and for administering a stupefying 
substance with intent to facilitate the commis¬ 
sion of an offence, an offence triable by assessors, 
the Judge took the verdict of the jury regard¬ 
ing the first charge and took the opinion of two 
of the iurorsi as assessors, regarding the second 
charge, held, that he ought, under the provisions 
of ss. 269. cl. 3 and 309 of the Code of 
Criminal Procedure, to have taken the opinion 
of all the jurors as assessors, as regards the 
second charge. His failure to do that could 
not be treated as an omission or irregularity to 
which s. 537 of the Code of Criminal Procedure 
would apply. RaMA KBISBNA REDDI v. 
Emperor, 26 M. 598=2 Weir 833=2 Weir 
713. 

(2762)—Ss. 269, 403 ond 636—4cg«iKol by 
assessors on charge of abetment of dacoity with 
murder — Subseguent conwiefton by jury of 
receiving stolen property on the same facts as in 
previous case—Validity.—Ihe accused person 
was first charged with abetment of dacoity with 
murder. He was tried by the Sessions Court 
with the aid of assessors and was acquitted, but 
was afterwards charged with the offence of 
receiving stolon property and was tried by a 
SesejionB Judge and a jury who convicted him 
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of that oSeoce. The facts on which the accused, 
was convicted of the offence of teoeiviug the 
stolen property did not differ from the facts on 
which be was acquitted of the offence of abet¬ 
ment, of dacoity with murder. It was contended 
on behalf of the prosecution that, as the charge 
of receiving stolen property should be tried by 
a jury, under the rules made under the powers 
conferred by s. 269 of the Code of Criminal 
Procedure, the Court, which had acquitted the 
accused on the charge of abetment of dacoity 
with murder, was not a Court competent to try 
the accused on the charge of receiving stolen 
property. HeW. that, as the words " was not 
competent to tiy " mean “ had not jurisdiction, 
to trv” and as the provisions of e. 536, ol. 2, 
Crini. Pro. Code, validate the trial by assessors 
of a case triable by jury, if no objection has 
been taken before the Court bad recorded its 
finding, the Court which first tried the accused 
was a Court ** competent to try ” the charge of 
receiving stolen property and that, therefore, 
the oonviotion of the accused on the second 
charge should be set aside, KiNG-EmpBBOB 
V. Krishna Ayyar, 24 64l = 2 Weir 488. 

[R., 37 M. 236=13 Cr. L.J. 739 = 17 Ind. Cas. 
51. 36 M. 309*13 M.L.T. 360, 19 Ind. Cas. 
310 = 24 M.L.J. 463 = 14 Cr. L.J. 214.] 

-S. 270 (=1882, 8. 270; 1872, fl. 2SS ; 1861, 

B. 360). 

(2763)-S. 270 (=s. 235 of 1612}—Scope of 
the section.—Per Brodhurst, J, —8. 235 oannot 
be limited merely to cases of persons who, in 
addition to the offence of rioting, have with 
their own bands committed the further offences 
of voluntarily causing grievous hurt and of 
assaulting a public servant, when engaged in 
suppressing a riot. QoeEN-EMPBBSS v. RAM 
SARUP. 7 A. 757, F.B. = A.W.N. 1885, 198. 

(2764)—S. 270—See COMPLAINANT, 5 B.H. 
C. Cr. 85. 

(2765)—S. 270—See SESSIONS JUDGE- 
Jurisdiction op. Rat, Un. Cr. c. 53. 

(2765-0)—8. 270—Sec No. 4391, infra. 

- S. 271 (-1882, 8. 271; 1872, b. 237 ; 1861, 

8. 362). 

(2766)—S. 271—Sfafemenf by prisoner when 
called upon to plead—Procedure—Practice.-^ 
Id Cftses where ao accused person when called 
upoD to plead to a charge before a Court of 
Session, instead of pleading guilty, makes a 
long rambling statement mote or leas admit¬ 
ting guilt, it would be much safer if the Judge 
recorded a formal plea of “ not guilty” and 
proceeded to try the case in the ordinary way. 
recording the evidence. EMPEROR v. DEOKI. 
A.W.N. 1908, 84 = 8A.L.a. 187 = 7 Cr.L.J.295. 

(2767)—S 271 (=Cri>». Pro. Code, 1882, 
5 . 271)—O^ence charged not proved—Convictvsn 
for different offence.—k charge of murder on 
which the accused was tried, was not proved, 
but the Court convicted her of the offence ol 
coDoealment of birth, which it considered ww 
admitted by her in her examination by the 
Court. Beld. that such conviction was illegal. 
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aod that a charge of coocealmrnt of birth 
should have beeo framed and the accused tried 
thereoD. Qubbn-Empress v. SAHWEIj, Rat. 
Un. Cr. C. 38B»Cr. Rg. 37 of 1888. 

(2769)—S. 271— Plea of guilty —Discreffon of 
Judge to continue the trial after such pica — 
Uodot the Grim Pro. Code, the Court is not 
bound to convict an accused person oo his plea 
olguilty. S. 271 only says that “the plea 
shall bo reoorded. and he may be convicted 
thereon.’' As a matter of practice in Sessions 
trials, especially in murder cases, many Judges 
tightly prefer not to act on the plea of guilty, 
but proceed to take the evidence just as if the 
pica had been one of not guilty, and decide the 
case upon the ^bole evidence including the 
accused's plea. When this procedure is 
adopted, it caooot be said that tbo trial 
terminates with the plea of guilty. A trial does 
not endi strictly speaking, until the accused 
has been either convioted, acquitted or dis¬ 
charged. QUBEN EMPRESS v. CHINNA 
PavuchI, 23 M. 151-2 Welp 747=^2 Weir 
835. 

(3769)—8, 271— cf guilty^ Conviction for 
murder^Penal Code, s. 332— hoT>iu 
cide not amounting to murder,—la this case, the 
apoellaot was charged with murder under 
s. 302, l.P.C. He admitted having killed his 
wife, but excused bis act on tbe pie*! of pro* 
vocation. Tbe Court of Sessions recorded a 
plea of guilty and coovicted the accused there* 
on. Held, that tbe conviction and sentence 
should beset aside and a re-trial ordered. The 
plea obviously was not intended to bo and did 
not amount to plea oi guOty under the section 
charged. Further, the accused was entitled to 
have an opportunity of eetabiishing tbo alleged 
facts, if be could, in order to show such grave 
and sudden provocation as would reduce tbe 
oSoDCO committed to culpable homicide not 
amounting to murder. NGA SHWB KYE v. 
Queen Empress, U.B.R. 1897—iflOl, Yol I, 
76. 

(2770)—8. 271—See CHARGE TO JURY— 
Misdirection, 2 Weir 339. 

(2771)—8. 271—See CONVICTION, 10 W. R. 
Or. Oir. 5. 

(27721—8. 271—See EVIDENCE ACT, 1872, 
a. SO, 15 F. B. 1911, Gr.»12 Ind. Gas. 981- 
12 Cr. L.J. 605. 

(27731—8. 271—See FALSE CHARGE, 7 0. 
96-8 O.L.R. 471. 

(2774)—3. 271—See Murder, Rat. Ud. Cr. 
0* 410-Cr. Rg. 76 ol 1888. 

(2776)— S.271 { 2 )^ 8 es$tons trials Alternative 
pfeu.—A d accused should never be called on to 
plead in tbe alternative, but separately to each 
of the heads of a charge. QUEEN EMPRESS 
V. Laesbman, Bat Dd. Cr. C. 827-Cr. Rg 19 
of 1887. 

(2776)—Ss. 971 (2) and Qi2—Accused plead¬ 
ing guilty^Procedure postponing conviction to 
allow confession to be consider^ against to- 
cccused^Qeneral examination of the accused* 
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—When an accused person pleads guilty, tbo 
Court should record tbo coDfossmn and forth* 
with convict brio thereon. If there are other 
persons being tried with him for tbe same 
oSence, tbe Court should not postpone bis con* 
viction merely (or tbo purpose of aitowing tbe 
statemonts be mey have made to bo considered 
against tbe co-accused. It is against tbe spiriy 
of law to postpoDo tbe conviction so that tbe 
person who has pleaded guilty may technicallt 
be said to be tried jointly for tbe same oScnce. 
The general examination of tbo accused pro¬ 
vided for by 6. 342 can bo made only for tho 
purpose of enabling tbe accused to explain tbe 
circumstances appearing against him in evi* 
deoce. Tbe Court should not ask a coDfe^>ing 
accused “who were with you in tbe dacoity 
KHKORAJv. KING-EMPEROR. 5 A LJ. 503- 
A.W.N. 1908. 241-4 M L.T. 398-8 Cr. L.J. 
380. (23 A. 53, R.) 

(2776-a)—Ss. 271 and 342—Sfe ACCUSED 
PERSON. 9C L.J. 29l = 13C.W.N, 552. 

(2777)—Ss. 271 (21, 342 (1). 439, iOi—Plea 
of guilty not recorded, effect of—Examination of 
the accused, whether allowed, when no evidence 
has been recorded, and whether can be in the 
nature of cross-examination— Withdrawal cf 
charge by the Public Prosecutor—Right of the 
accused to an acquittal—Power of the Iligh 
Court to interfere with, vi revision — Practice.— 
If tbe accused pleads guilty on a charge, tbe 
pica should be recorded. Where no suob plea 
appears on record, tbe conviction is bad, and 
must be set aside and a new trial ordered on 
tbe charge. A Sessions Judge is not justified 
in questiouing a prisenet at a stago when 
no evidence has yet beeo recorded which tbe 
accused could be required to explain ; and ques* 
tioQd appearing to be in tbo nature of cross- 
examination are not justihablo. If tbe Publio 
Prosecutor withdraws a charge and tbe Court 
approves of it, tbe accused shall be acquitted; 
and ueitber the Public Prosecutor nor the Judge 
is called on to give any reasons for bis action. 
Tbe High Court has no power to interfere with 
such an order of acquittal. In re SaDAYAN, 
S H.L.T. 216-4 lod Cae. 1126-11 Cr. LJ. 
193. 

( 2778 )^ 53 , 271. 465—LiiUflfic, trial of—Pro¬ 
cedure—Ouilty, pita of, not to be accepted in 
capital offences,—A plea of guilty should not bo 
accepted in capital ofiencea. The accused coo* 
fessed having killed bis wi(e, and pleadrd guilty 
at bis trial for committing the offence of murder. 
The Sessions Judge recorded briefly tbe evidence 
of two proseoutiOD-witnesses to determine 
whether the cfience committed whs or wee not 
culpable homicide amounting to murder. He 
found that tbe offence was murder and senteno* 
ed tbe accused to transportaiioD for life on tbe 
ground that tbe accused ' without beiog actual* 
ly insane so as not to be aware of wbal be was 
doing, appears to be decidedly a man of weak 
intellect.' On appeal, it was urged that the 
accused was insane or at any rate incapable of 
understanding the charge against him, Tbe 
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Chi*^f C.iurt <=61 iside the cooviotion aad ordered 
:i rr (nil! mil enquiry uoder s. 465 of the Code. 

P JjA 8INOH V. THE KlNG-EaiPEROR OF 
INOIA, id9 P.L.R, 1905 = 54 P R. 1903 = 3 Cr. 
L.J SO. (19 A. 119, J’.) 

-S. 272 ( = 1882, a. 272 ; 1872, sa. 238, 663; 

1861. SB. 347. 363); provieo ( = 1872, a. 265). 

(2779)—S. 272 ( = s. 363, Code of 1861)— 
Accmed not pleading — Silence — Practice .— 
Where accused, asked to plead, keeps silent, 
aa inquiry should be made as to whether he is 
obstinately so or ex cisimitone die. In either 
case, a plea of uot guilty is to be recorded. If 
be is found iosaae, the prooedute laid dowu iu 
ch. XXVII of the Crim. Pro. Code should be 
followed. Reg. v. SattYA, Rat. On.Cr. C. 19 
= Cr. Rg. 9 8-1869. 

(2780)—S. 272—See SESSIONS TRIAL, 6 
Bom. L.R. 671. 

(2781)—8. 272—Sec No. 2750. supra and 
No. 3487, infra. 

-S. 273 ( = 1882, a. 273). 

(2782)— S. 273 [ = Crim. Pro. Code. 1882, 
s. 213)-‘Unsuslainability of a charge—Entry to 
that effect —Ejfect.—Under s. 273 of the Code, 
in trials before the High Court, when it appears 
to the Court, at any time before the commence- 
meat of the trial of a person charged, that any 
charge or any portion thereof is clearly 
unsustainable, the Judge may make on the 
charge an entry to that efieot. Such entry has 
the eSect of staying the proceedings upon the 
charge or portion of the charge as the case may 

bo. Queen-Empress v. sukee Radb, 2i 
C. 97). [F., Rat. Un. Cc. C. 962 ; R.. 11 C.P. 
L.R. 6.] 

-S 276 (=1882, B- 276; 1672, es. 240. 243; 

1861, B. 342.) 

(2782-a)— S. 276—See No. 4092, infra. 

(2783)—Ss 276. 279 and 326-Jury, selection 

cf. —The Legislature has taken special precau¬ 
tions to render impossible any intentional selec¬ 
tion of jurors to try a particular cose. In the 
first place, the persons who are to be summoned 
to act upon the jury are drawn by lot; and, thee 
again, when they appear, the jurors who are to 
try a particular case are chosen in the same 
manner from amongst the persona summoned. 
Where, owing to the fact that only three jurors 
attended the Court, the Judge summoned 
jurors from among the residents of the town on 
the day fixed for the trial, held, that the jury 
as constituted was not a proper jury as the pro¬ 
cedure adopted by the Judge implied that the 
persona to be summoned were specially selected 
and were not summoned after being chosen, as 
the law required, by lot, from the whole of the 
persons liable to serve on the jury- Where, 
Instead of choosing jurors by lot and then 
bearing and deciding objections as provided by 
88 . 276—279, the Judge proceeded at once to 
exempt some of the persons present merely on 
their own representation, held, that the pro¬ 
cedure was irregular, and the irregularity 
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was not cured by s. 537. BROJENDRA LAL> 
Sircar v. King-Emperor, 7 C W.N. 168: 
[B.. 33 A. 385 = 8 A-L.J. 182 = 12 iCt. L.J. 46 
= 9 Ind. Gas. 278.] 

(2784) —Ss. 276, 537— Jury not constituted bif 
lot—Conviction illegal.—JotoTS are Judges of 
fact, and in the absence of a properly constitut¬ 
ed jury, conviction is illegal. A violation of 
the imperative procedure laid down in s, 276 of 
the Crim. Pro. Code, is such as cannot be cured 
by the provisions of 8. 537 of that Code. 
Bradshaw v. Emperor, 9 Ind. Cas. 278=8 
A. L.J. 182 = 12 Gr. L.J. 46 = 33 A. 365. (7 C. 
W.N. 188, B.) 

(2785)—8s. 276, 537—See VERDICT OP 

Jury. 8 C. 739 = 12 0-L.R. 233. 

-S. 277( = 1882. 8. 277; 1872, b. 243, paras t 

and 2 ; 1861, s. 343). 

(a785-a)-S. 277—See No. 4092. infra. 

-S. 279 ( = 1882, a, 279; 1872, a. 243). 

(2786)—S. 279—See No. 2783, supra. 

-S. 282 (= 1882, a. 282 ; 1872, a. 2S4 ; 1861, 

8. 360). 

(2787)—S. 282 ( = Crim. Pro. Code, 1882, 
s. 282)—Order for trial of witness for giving 
false evidence in SessioMS trial —De novo trial 
of Sessions case owing to incompetency of one of 
the jurors, effect of—Penal Code, s. 193—Indian 
Oaths Act, X of 1873, s. 14.—During the trial 
of a dacoity case, a person was examined as a 
witness, and the Sessions Judge, considering his 
evidence to be false, committed him for trial 
before bis own Court under s. 193, Penal Code. 
Subsequently, the dacoity case was tried d# 
novo owing to the incapaoity of a juror who was 
found to bs deaf and partly blind. Eeld, that 
there was nothing in the trial of the dacoity 
case to absolve tbe witness from the obligation 
under which be lay to speak tbe truth when 
examined as a witness in tbe first trial, although 
such trial became null and void owing to the 
incapacity of a juror. Quben-EmPRESS v. 
VirASAWMI, 19 H. 375 = 2 Weir 680 = 6 M.L. 
J. 195. tB..6 0.W.N. 717.] 

(2788)— S- 282— Juror discharged—Nejo juror 
added—Fresh trial —One of tho jurors was dis¬ 
charged alter eome of tbe prosecution witneasea 
were examined and another juror was added in 
bis plaoe. Tbe Judge did not commence the 
trial afresh, but called tbe witnesses who had 
been examined, read out tbeir statements to 
them and they admitted those statements. 
Other witnesses were then examined : held that 
tbe trial was defective and it could not be vali¬ 
dated by reading over the depositions of 
witnesses to (hem and getmg their admissions. 
King-Emperor v. Narain, 12 A.L.J. 802= 
36 A. 481=15 Cr. L.J. 538=24 Ind. Cas. 946. 

(2788-a)—8. 262—See No. 3694, infra. 

— S. 284 (=1682, a. 284; 1872, a. 239; 1861, 
B. 342). 

See ASSESSORS. 

(2789)—S. 284 ( = Cfm. Pro. Code, 1882, 
s. 284)—Scope.—S. 284 refers, not to the 
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illegality of aBenteooe, but to tbe invalidity of 
a ooDviotioQ by reason of want of joriediction 
in the Court to try tbe oQeoco. EMPRESS OP 
INDIA V. KALLU, 4 A. 866 * A.W.N. 1882, 48. 

(2790)—S. 284— Assessors to be chosen from 
those summoned for any particular session — 
Legality of friaf.—Wbon a ccimioal trial is to 
be held with tbe aid of assessors, only such 
persons can be chosen by the Judge to act as 
assessors as have been eummoned as such (or 
tbe purposes of that trial. When one of tbe 
aesessoTS only was an assessor eummooed for 
any partiouiarcaee, tbe trial of tbe accused was 
illegal. Man SINGH v. KlNG-EMl'EROR, 11 
AX.J. 930^14 Cr. L.J. 654»21 lod. Cae. 894 
*88 A. 570. (A.W.N* 1894, 207, B.) 

J2791)—S. 984-See No, 2750, sripra and 
No. 4092, infra. 

-S. 285 (^1882, a. 285 ; 1872, a. 259 ; 1861, 

8. 3S3» 

See ASSESSORS. 

(2792)-S. 265 (*«5. 363 of the Code of 1861) 
—Case tried with assessors —incompefenej/ of 
one of the assessors^ effect of. —Where, at tbe 
close of a trial, it i$ discovered that one of tbe 
assessors is so blind and deaf as to render him 
unfit to discharge tbe duties required of him, 
tbe trial would be irregular and there should be 
a DOW trial. HIGH COURT rROCEEDINGS, 
22ND JULY m). No, 1330, 2 Weir 340. [B., 
24 M. 523*2 Weir 340.] 

(2793) —S. 285 ( = Crim. Pro. Code. i»^82, 
s. 285) — Assestors. — An assessor, wbo was 
allowed to absent himself under this section 
during a portion of tbe trial and was caused or 
allowed to sit as assessor afterwards, tbe said 
portion of the proceedings tnken during his 
absence being read over to him on bis return, 
Beld that this procedure was not in accordanco 
with law; according to s. 265. Crim. Pro. Code, 
the trial should proceed with the aid of tbe 
other assessors alone. EMPRESS v. Ghasia 
Oeamar. 8 C.P.L.R. Cr. 9. 

(2794)—8. 285—See Nos. 2750, 2751, supra. 

(2795)-5s. 285, 295 (*Crtm. Pro. Code. 
1682, S8. 285, 295)— Absence of one of (he 
ussessofs ^Of one day during trial. —Where tbe 
SessioDs Judge allowed ono of the assessors to 
absent bimaelf for one of tbe days during which 
the trial proceeded, and to return on the follow¬ 
ing day, }teld that the procedure was contrary 
to the iotentioo of &s, 285. 295, Crim* Pro. 
Code. Tbe Judge ought either not to have 
given leave or should have adjourned till a day 
when both tbe assessors could attend. QUEKN* 
EMPRESS V. Pi60, Rat. Uo, Cr. C. 695 *Cr. 
Bg. 24 of 1894. 

(2796)—Ss. 286 and 637— Valid commence¬ 
ment of trial with aid of two assessors^ Absence 
of one assessor during porhon of (rial and sub¬ 
sequent resumption of seat — Legality of the 
trial. —A murder oase was tried by a Sessione 
Judge with the aid of two assessors. One of 
the assessors was absent owing to tbe illness of 
hie mother and eubsequently attended tbe Court 
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for some daye only after 1 P.^t., after perform* 
ing tbo daily obsequies rendered nocossary by 
her death the evidence taken in bis absence being 
eboWD to. and read by. him. At tbe end of tbe 
trial, the opinion of each of tbe assessors 
was taken and duly recorded. Tbo Judge, cod* 
ourting with the opiniou of tbo assessors, con* 
vioted the accused, field, on objection being 
raised to tbe procedure followed in the trial, by 
Benson and Bhashyavi Ayyaiigar, JJ. (Davies, J, 
^issrnfinp) that, as tbe assessors are not mem¬ 
bers of tbo Court of Sessions, as tbe trial in this 
case validly commenced with the aid of two 
assessors, as one of tbe assessors attended the 
trial throughout its termination, and as bis 
status as assessor bad not been afiected and bis 
opinion recorded by the Judge at tbe cooclusion 
of tbe trial, bad not been invalidated by the 
action of tbe Judge io allowing the other assessor 
to resume his seat as an assessor and inviting bis 
opinion as such at tbe conclusion of tbe trial, 
the act of the Judge was only an error or irregu¬ 
larity in a proceeding during tbo trial, which 
would be cured bv s. 537 of the Code. KING- 
EMPEROR V- THERUMALAI HeDDI, 24 M. 523 
*2 Weir 340. 

-3. 286 f*1882. 8. 286 ; 1872, 8- 247 ; 1861 

c/. 8. 364). 

(2797)—Ss. 28fi, 288 and 537 (» Crim. Pro. 
Code. 1882. 2»^6, 288, 537)— Irregularity in 

examination of witnesses by Sessions Judge.— 
Where, on tbe suggestion of tbe attorney for tbe 
prisoner for the purpose of eipediting tbe trial, 
that tbe depositions of certain witnesses for tbe 
prosecution, given before tbe committing 
Magistrate, should be read, and that he should 
be permitted to cross-examine, and tbe Judge, 
on the Government Propecutor oonsenting to 
the procedure, adopted it in those cases 
when, 00 each witness being called, there was 
nothing to render tbo procedure inadmissible, 
heid, that the procedure adopted was contrary 
to the Code, but that tbe prisoner was not pre¬ 
judiced by it, iuasmuch as the course was 
suggested by prisoner's attorney. SUBBA v, 
QOEBN-EmprESS, 9 B.83*2 Weir 366. [Z?., 
8 Bom* L.B. 588.] 

(2798)—Ss. 286 and 299 — Examtnafion o/ 
prosecution witnesses at a Sessions frtal—Faftd- 
ity of Questioning them as to the truth cf their 
depositions before the committing Magistrate.— 
It is extremely objoctionable. io a Sessions trial, 
to read to tbe prosecution witnesses their deposi¬ 
tions before the committing Magistrate aod to 
ask if wbat v^as there recorded wae not true. 
In re DUQANNA, 2 Weir 360. 

(9799)—8s. 286, 292,293—See REPLY, RIGHT 
OP, 14 A. 212*A.W.N. 1892, 63. 

-S. 287 («ieB2, 8. 287; 1872, B. 248; 1881, 

s. 366- 

See ACCUSED PERSON. 

See Examination op accused. 

(2B00)—5. 2S7 ( = 5. 366 of 1861)—Proper 
pfocedtire.—The proper form to be observed 
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uudcr .i':G is o ruad the examination of the 
accn-i-,1 per - >u as part of the case of the proaecu- 
!-;f >rtitho case foe the defence ia entered 
upon, aud to mark the same accordingly, and 
to imkc a note thereof iu the record of the 
trial. Hian COURT PROCEEDINGS. 31ST 
JIAUCII, 1800, No, 6-23, 2 Weir 361. 

(2801)—S. 287—See Grave and SUDDEN 
PROVOCATION. L.B.R. 1893-1900. 207. 

(2802) —S. 287—S« Nos. 36, 1739, supra and 
No, 3118. infra. 

(2803)—Ss. 287. 289. 350 and 436— " Order 
him to be committed"—Commuting Magis¬ 
trate ”—Meaning of the 5s«o?is.—The words 

“ Order him to be committed ” in s. 43S of the 
Code do not mean more than “ pa.ss an order 
for his committal" and enable the District 
Magistrate bimi-elf to mike a committal, ot to 
direct a subordinate Magistrate to make a 
committal. The phrase “committing Magis¬ 
trate ” in ss. 287 and 283 is merely a compen¬ 
dious way of referring to the Magistrate or 
Magistrates, who held the preliminary inquiry 
on which the committal was made. 8. 350 of 
the Code enables a commitment to be made by 
a Magistrate, who succeeds to tho jurisdiction 
of another Magistrate, on evidence recorded by 
that Magistrate. In such a case, the Magistrate 
actually making the order of commitment need 
not have himself recorded any of the evidence 
or the statement of the accused. SESSIONS 
JUDGE, Mangalore v. Malinqa alias 
80MAPPA Gonda, 3 U.L.T. 25=»7 Cr L.J. 29 
=31 U. 40. 

(9804)—Ss 287, 289. 342 («Crm. Pro. Code, 
1889, ss. 287. 289, 342)—Trial before Court of 
Sessions—Acquittal without taking whole evi¬ 
dence tendered by prosecution—He-lrial .—In a 
dacoity case, the Sessioos Judge after taking 
part of the evidence for the prosecution, and 
considering that the cffeoce against the accused 
persons, whom he did not examine, was not 
proved, refused to take further evidence, and 
after recording the opinions of the assessors, 
acquitted tho accused. Held, that the rules 
of procedure laid down in ss. 287, 289 and 342 
of the Code of Criminal Procedure must be 
followed ; and that, under the oiccumstances, 
the order of acquittal must be quashed, and 
the accused re-tned according to law. QUEEN- 
V. BBUP SINGH, 1 O C. 83. 

(2905)—Ss. 287, 342—See CONFESSION- 
CONFESSIONS TO Magistrates-A xfMissiBi- 
EITY. 4 L.B.R, 244 = 8 Cr. L.J. 62 = 14 Bur. 
L.R. 233. 

-S. 268 (=1882, 8. 288; 1872, 8. 249). 

See ACCUSED Person. 

See CONFESSION. 

See examination of Accused. 

(2808)—S. 288 ( = Cnm, Pro. Code, 1872, 
s. 249)— Scope 0 ^—S. 249 is intended to provide 
for the contingency that may arise, when a 
witness, who is produced before the Court ot 
Sessions, holds back information and evidence, 
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I and tells a different story to that which he gave 
in the preliminary enquiry before the Magistrate. 
EMPRESS OF India v. Mulu, 2 A. 646. 

, (2807)—S’. 288, Scope o/.—8. 288. Crim. Pro. 

Code, does not extend to Courts of Magistrates 
□or to depositions not taken in the presence of 
' the accused ; it is a section requiting very careful 
< use by Courts of Sessions, and its real scope is 
explained in U B H.C. 231. Such statements 
] may be recorded after cross-examination upon 
them of the witnesses who made them, which 
would reveal discrepancies, or used under 
8.145, Evidence Act, as a basis of oroBS-examina- 
tion- QUEEN EMPRESS v. RaMDIN, Rat. Uo. 
Cr. C. 728 = Cr Rg. 56 of 1894. 

(2808)— S. 238—Scope and effect of.—8- 288 
appears to contemplate that a witness shall be 
first examined, and that, after that, bis evidence 
before the committing Magistrate may be 
treated as evidence. It cannot be said that the 
mere examination of the witness as to his 
making the deposition before the Magistrate is 
an “ examination" within tbe meaning of 
8 . 288. Tho section provides for the exercise by 
tho Sessions Judge of a discretion whether he 
will treat tbe evidence of a witness before the 
Magistrate as evidence in tbe case. Tbe section 
does not authorise a Judge to admit the evidence 
before tbe Magistrate of all the witnesses ot a 
number of them together, thereby causing a 
complete change of the course and practice 
of law especially laid down in s. 286. SUBBA 
V. Queen-Empress. 9 M. 83=2 Weir 836. 
[f?., 8 Bern. L.R. 538.] 

(2809)—S. 288 — Scope o/.—S. 288 of the 
Code does not limit tbe production of the evi¬ 
dence given before tbe committing Magistrate 
only for the purpose of contradicting the 
witnesR at the Sessions trial. It also enables 
the Court to read the previous evidence as 
substantive evidence in the case, at tbe trial, 
where, for the purposes of justice, the adoption 
of such a course is found necessary by the 
Judge. Queen empress v. Doraisaux 
A lYAR, 24 U. 414=2 Weir 377. 

(2810)—S. 298—Scope o/.—There is nothing 
in tbe Code which presotibes tbe value or 
weight to be attached to the evidence admitted 
under 8. 288. Crim. Pro. Code. 1882. This is a 
matter entirely beyond the scope of the section, 
as is is also of the Evidence Act, and is a ques¬ 
tion in the particular case for the jury or for 
tbe assessors, subject to the direoiion of the 
Judge in summing up, or for the Judge io cases 
where he is the judge of fact. TjMAR v. EM¬ 
PRESS, 51 P.R. 1887, Cr. [B., 14 P.R. 1894, 
3 P.R. 1904. Cr.] 

(2811)—S. 288—Evidence taken before co^ 
fflilfinp A/apisfrafe, case to be made of. —B. 288 
was never intended to be used so as to enable a 
Court trying a case to take a witness’s deposi¬ 
tion bodily from the Magistrate’s record, and 
treat it as evidence before itself. A Court oi 
Sessions may admit in evidence the statements 
made ,by witnesses before the committing 
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Magistrate, when such evidence is to a certain 
extent corroborated by independent testimony 
before itself. If there is no such corroboritive 
evidence, it is not proper to base a oouviotiou 
Bolelv upon such evideuce. QukbN'Emi’RKSh 
V. JEOCBI, 21 A. ltl = A.W,N. 1898. 196. 
(13 B.L.R. App. 15, 13 M. l23. 7 A. 862, 
iJ.) [R., 29 A. 863 = 3 A.L.J. 852 = A.W.N. 
1906, 187=4 Cr. L.J. 61.] 

(2312)—S. 298 —Evidence by approver — 
Statejnents of witnesses before commtfiing Mapis- 
trate—Advixssibility before the Sessions Court 
— Use to be niade of such sfafemenfs.—Where a 
person, who. accepting a pardon tendered to 
him, made a etatement as a witness before the 
committing Magistrate, but subsequently at 
the Court of Sessions repudiated such state¬ 
ment, held, that the statement of the approver 
before the committing Magistrate was admissi¬ 
ble in evidence in tho Sessions Court, QUEEN- 
EMPRESS V. SONEJU, 21 A. 173 = A.W.N. 
1899, 14. [B., 2L.B.R. 214-1 Cr. L.J. 483.] 


(2813)— S. 288 — Sfatemenfs before coinvut- 
ting Magistrate, subsequently repuaiated—Their 
value at Sessions (riaf.—Statements made by 
witnesses before a committiog Magistrate aod 
eabaequeotly repudiated by them are admissi¬ 
ble in Ibe Sessious Court, merely for tbe purpose 
of contradicting the witoe&^es. But tbo sub 
stance of such repudiated statomeuts should not 
be uasd by the prosecution as substantial 
evidence oi tbe allegations. QUBKN EMPRESS 
y. NIBMAL Das. 22 A 44S = A.W.N. 1900. 
189. (15B.66. «.) [H., ^8 A.S63 = 3 AeLi.J.852 
-A.W.N, 1907, 187-4 Cc. L.J. 61* 1 Cr. L. 
J. 493-2 L.B.R. 214.] 


(2911) —S. 286—Stateme7it against accused 
toilhdraion in Sessions Courti value o/.—In a 
capital case, certain witnesses, who had stated 
before th^ commuting Magistrate that they 
bad seen tbe accused striking ^be dooeaeed. 
withdrew tbeit atatemonts before tbe Court 
of Sessions and gave evidence exculpating tbe 
aocuaed. The Sessiona Judge coofiidering tbe 
evidence given before him by these wiCneaseB 
to be untrue, and acting under s. 288 of the 
Code of Criminal Procedure, admitted in 
evidence tbe siatemeuts of these witnesses 
made before the committing Magistrate, tield, 
that such stHiements were rightly admitted 
and, when admitted, were on the same footing 
as tbe other evidence on the record. EMPEROR 
y. DWABKA KURMI, A.W,N. 1906, 187Cr. 
L.J. 61»a A.L.J. 832 = 28 A. 683. (7 A. 862, 
21 A. Ill, A.W.N. 1888, 356, 22 A. 446, It.) 

(2615)—S. 288—Refracted slalement. value 
o/.^Altbough s. 288, Crim. Pro Code, allows 
tbe evidence of a witness taken before a com¬ 
mitting Magistrate to be treated as evidence 
in tbe care in tbe Seseions Court, yet, when 
tbe evidence has been retracted in tbe latter 
Court, it would be very unsafe to act upon it. 
unless it is clearly found to be true by some in* 
dependent evidence. Queen-Empbe8S v. 
MhhLkYk fiAMMOKHAYA, Bat. On. Cr. G. 966 
sOr. Eg. 20 of 1896. 
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(2810)—S. 288 —Stofeinent in Uwtr Court 
rf 2 )u<iuxled in Sessions C’ourf. not good evidence. 
—A Sessions Judge duos not show a proper 
discretion iu allowiog a statement before o 
commitiing Mugistrafo by a witness to be used 
as evidence under s. '288, when tho wilnoBS 
repudiates it at the Ses>iona aod attributes it to 
improper influence iu the course of tbe investi* 
gation, and when the circumstances are such 
that the Judge could not rely on it. KING- 
Emperor v. Bhut Nath ghose, 7C.W.N. 
343. 

(2817)—S. 288 —Sfofcmenf in 

Sessions Court, vaiite of, — Under s. 28S, Crim. 
Pro. Code, a Court is aulbotiscd to take a 
particular statement made by a witness before 
the committing Magistrate as tbe true state¬ 
ment, notwithstanding that it was denied or a 
statement inconsistent therewith was made by 
the witness before the Court itself, if tho Court 
could see. from the evidenceof the same witness 
before itself, or of other witnesses before itself, 
that the original statement was worthy of belief, 
and should not entirely ignore the evidence of 
the witnesses before it, aod have recourse to tho 
evidence of the samu persons before tbe oom- 
mtUiog Magistrate. (i2 B.L-R. App. 15, F.). 

A Court intending to use ibe evidence of a 
witness before tbe oommitling Magistrate is 
bound to put to the witnesses whom it proposes 
to contradict by their staiemeuis made before 
it. the whole or snob portions of their deposi¬ 
tions as it intends to rely upon in his decision. 
Quern-Empress v. ahbaran Singh, S. C. 
229. Oudh. (7 A. 862, F.J 

(2818)—S. 283 ( = s- 288 of Hie Code o/ 1882). 

_Where a statement made by a witness in tbe 

enquiry before a Magistrate previous lo commit¬ 
ment was used as evidence against tbe accused, 
notwithstanding that the witoos was subse¬ 
quently convicted along with tbo accused for 
the same oQence, held, that s. 28tt, Crim. Pro. 
Code, 1882, did not authorise such a procedure. 
BAIB DYAL V. EMPRESS, 23 P R. 1883, Cr. 

(2819)—S. 288 ( = Cf»»t- Pro. Code, 1882, 
a. 288)—-Eoidence 6e/orc ccmmitling Magistrate, 
weight of, in Sessions Court—Conviction on 
such evidence, if Though s. 283 of 

the Crim. Pro. Code allows evidence taken 
before tbe committing Magistrate to be treated 
as evidence at tbe trial m tbe Sessions Court, a 
oonviotion based on snob evidence alone, especi¬ 
ally when the witnesses give completely different 
versions m tbe Bessions Court would not be 
iu8ti6ed. Queen-Empress v. Suuraya. Rat. 
Un. Cr. C. 894 = Cr. Rg. 8 ot 1897. (21 W.R- 

Cr. 49, 12 M. 123. 7 A. 862, f?.). 

(2820)—S. 288 ( = Cnm, Pro. Code, 1882, 
288)— Deposition before Magistrate used in 
Sessions trial—Procedure —H'ifncss inlheCourt 
below, cross-examined tn Sessions Court — 
Accused's right to pul in preuious deposifion.— 
When a Beesiona Judge admits tbe deposition 
of a witness taken before tho committing 
Magistrate as evidence in tbe trial before bis 
Court, under s, 266, Crim. Fro. Code, he should, 
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in hi - nr •cr.e'lirgjj. distinctly note that be has 
iM)d give the deposition a number in 
b jorhngs and translate it, or the material 
pr rnoiw of it, in bis English minute of the 
pr^ctvdinps, When a counsel or pleader cross* 
csiuninea a witness, with reference to a previous 
(lepositioD, the parts thereof to which the 
cross-examination is directed should be set out 
in the Judge's minute of the proceedings. Tbe 
deposition itself need now in such a case, be 
made a portion of the evidence in tbe Sessions 
Court, unless tbe Governtnent Pleader desires 
that it should be so recorded or tbe Sessions 
Judge adopts it under s. 288, Crim. Fro. Code. 
The pleader or counsel for tbe defence of the 
accused may introduce, as part of bis own 
evidence, a previous deposition made by a 
witness, and in this case, the depositions must 
be numbered and translated in tbe minute of 
tbe proceedings. Tbe prosecuHng counsel or 
pleader has a right in such a case to question 
the witness as to apparent contradictions and 
discrepancies between the two statements. 

Queen-Empress v. Govardran; queen- 
Empress v. Dullahhdas; Queen-Empress 
V. Bhagwan, Rat. Uo. Cr. Cas. 343sCr* Reg. 
34 & 39 of 1887. 

(2621)—S. 288 — Withdrawal in Sessions 
Court of statement made by rvitnesses before the 
committing Magistrate—Conviction — Legality. 
—It is unsafe to convict a person on tbe state¬ 
ments made by witnos^ea before tbe committing 
Magistrate, when i^ucb statements are with* 
drawn before tbe Se^nions Court, and there 
are no independent circumstances from which 
it may be inferred that tbe subsequent state¬ 
ments were false and the original statements 
were true. In re NUKALA SUDBAIYA, 2 Weir, 
374. 

(2822)—S. 288— Statement withdrawn in 
Sessions Court. — The only direct evidence 
against an accused person was tbe deposition 
given by a witness before the committing 
Magistrate, but the truth of which was totally 
denied by tbe witness when examined at the 
Sessions* But the deposition of that witness 
before tbe committing Magistrate was to a 
certain extent corroborated by the evidence of 
another witness. Held, that tbo conviotioo of 
the accused based up^n tbe evidence before tbe 
committing Magistrate, which was subsequeotly 
withdrawn at tbe Sessions trial, was not 
improper. In re VellayA TEVAN, 2 Weir. 373. 

(2823)—288 I ^ Crim. Pro. Code, 1882, 
St 288)— Transfer o/ dt^posifion to Sessions re¬ 
cord.—A SeBsions Judge should not arbitrarily 
transfer tbe deposition of a witness to tbe record 
of his own Court, before be has examined bim 
and before he has satisfied himself as to the 
necessity for tbe transfer. EMPRESS v. 
TULABAM BRAHMIN, 9 C.P.L R. Cr.24. 

(2824)—S. 268—Sfafewenfs be fore commuting 
Magistrate, retracted at Sessions trial —Corro- 
borafton.— A statement made to a committing 
Magistrate, even though subsegueutly retracted 
and repudiated, may be used by tbe proseoution 
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as substantial evidence of tbe allegations mado 
in it. If tbe uncorroborated evidence of an 
accomplice, even when unretracted, requires 
corroboration, it must still more require corro¬ 
boration when retracted. SHWE HNIT v. KING- 
Emperor, 2 L.B.R. 214. (21 a. 175, 22 A. 445r 
i?) 

(2825) —»9- 283 ( = Cri?n. Pro. Code, 1072^ 
5.249) —Admissibility of evidence of accomplice 
I given at engitiry —The accused in this case 
I was efiered and accepted a pardou and was 
I examined as a witness by tbe committing 
Magistrate. Before tbe Court of Session, be 
retracted tbe statement made by bim before tbe 
Magistrate, asserting that be bad been intimi¬ 
dated into making it by the Police and that he 
knew nothing about tbe case. Tbe pardon was 
accordingly withdrawn and bis commitmeot 
was ordered. His evidence before the commit¬ 
ting Magistrate WAS u«ed and acted upon by the 
Court of Sessioo. Bold that, even if s. 249 had 
any applicability to tbs case which was very 
doubtful, it would have been wiser to discard 
that statement* Tbe case was not one of a 
witness giving evidence inconsistent with, or 
contrary to, a former statement or statements 
made to tbe committing Magistrate On the 
contrary, tbe accused admitted Lis depositioDi 
but declared that it was brought about by tbe 
coercion of the Police. At any rate, tbe proper 
course would have been to call bisatteDtion to 
tbe various passages of bis deposition s^riofim 
before using it to contradict bim. EMPRESS v. 
NAZZARA, A.W N. 1681. 74. 

(2820)—S. 288 {^Crivi. Pro. Code, 1872, 
s. 2i9)—Former dtposUion of witness^Evidence 
Act, s. 80.—Tho confession of a person in the 
shape of a former deposition ran be used as 
evidence against bim only if it was duly taken 
by the committing oflScer in tbe presence of 
that person. QUEEN v. NUSSURIDDBEN, 21 

W.R Cr, 5, 

(2827)—S. 288 (=Crm. Pro. Code, 1872, 
s. 2i9}—Depositions takni before Magistrate '-^ 
Sessions Court caunot base its decision on the 
depositions taken by tbe Magistrate without a 
fresh ezamioation of tbe witnesses. QUEEN 
Majohur Roy, 24 W.R. Cr. 11. 

(2829)—S- 288 (*Criw. Pro Cede, 1872. 
5. 249) TFifnesses before committing MagislfoU. 
^Oo tbe trial of a prisouer for the murder 
of bis wife and child, tbe witnesses for tbe pro¬ 
secution gave evidence contradicting that given 
by them before the committing Magistrate; 
and tbe Sessions Judge, purporting to aot under 
8 . 249, Act X of 1872, discarded tbe evidence 
taken before bimself, and based bis decipion on 
tbe evidence given before the Magistrate, and 
on this evidence convicted tbe prisoner and 
sentenced him to death. On appeal by tbe 
prisoner, held that s. 249 did not warrant such 
a course of procedure, that section merely 
authorized the Court to take a particular state¬ 
ment, made by a witness before the Magistrate 
as tbe true statement, notwithstaodiDg that it 
was denied, or a statement inconsistent with 
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it made by tbe witness before the Judge, only 
if tbe Judge should see that the original state¬ 
ment was worthy of belief, and did not mean 
that the Court should discard wholly the testi¬ 
mony of wiluesses before it and have recourse 
to tbe testimony of the same persons given 
before another officer. QOEEN v. AMANULLAH, 

21 W.K. Cr. 49 = 12 B L.R. Ap. IS. 

(2829)—S. iSQ—Accomplice—Slaiemcni made 
before Magiiirate—Statement retracled before the 
3es$ions Court— Evidence — Value — Identifica¬ 
tion evidence— Weight to be given to testimony of 
witness. —iu judging tbe admissibility and 
credibility of evidence given by an accomplice, 
the proper rule to be followed is that the state¬ 
ment given by him before the Magistrate, 
though retracted in tbe Sessions Court, can be 
treated as substantial evidence, on the same 
looting as any other evidence, on record. (28 
A. 683, Ji.) Us reliability, however, is no 
doubt injuriously, afiected by the fact of its 
being retracted before the Sessions Court and 
the fact of tbe deponent being a self-confessed 
aocomplice wbo bad received a pardon, but it 
does not follow that it is not entitled to any 
weight or credibility at all. In the case of 
dacoity, tbe weight to be given to a particular 
witness’s idenlidcation of any of tbe accused 
depends more upon tbe opportunities be had of 
being in a position to ioonlify him and bis 
general credibility than on any evidence that 
be actually picked out the accused from a 
number of otbrr men, though of course this 
must also be taken into consideration and may 
entitle his identification to more credence on 
that account. PUNHU v. CROWN. 8 S.L.R. 
203 = 16 Cr. L.J. 233 = 27 Ind. Cas. 605. 

(2830)—5. 288 — Confession — Rehacled— 
Transfer—Identification of dead body based on 
articles of clothing—Transfer of statements 
under s. 288—T/ieir value.—A confession made 
by an accused before the committing Magistrate 
which be retracts both before and after commit¬ 
ment is of no value ae a piece of evidence 
against him. A conviction cannot be based 
upon statements of witneises transferred to the 
record of the Sessions Court under s. 288, Ciim. 
Fro. Code, when they came forward after the 
accused confessed and gave only circumetantial 
evidence insufficient to connect tbe accused 
with commUsioD of tbe crime, It is not 
esfo to rely upon tbe articles of clothing when 
tbe body itself is not identifiable on account of 
advanced decomposition. Ghanwara v. 
Crown. 1B P V.R. 191S. Cr. 

(2831)—5. 288—See ACCOMPLICE—ACCOM¬ 
PLICE BVIDENCB—NECESSITY FOR CORRO¬ 
BORATION, 3 P.B. 1904, Cr. 

(2832)—B. 289—flee APPROVER, 7 C.L.R. 
66. 13 C.L.R. 326. 

(2838)—8. 288—See Evidence—GENERAL, 
23 0.361, L.B.R. 1893—1900. 280, A-W-N. 
1866, 266. 11 B.H.C. 281. 

(2684)—8. 268—Testimony cf witnesses be¬ 
fore committing Magistrate, value of—iSee 
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Search List, 1912 M.W.N. 126 = 11 M L.T. 
93 = 2-iM.L.J. 270=14 lud-C.aB. 418= 13 Cr. 
L.J, 226 = 36 M. 159. 

(•2835)—S. 288— See SESSIONS TRIAL, 31 0. 
142, P.B. 

(2836)—8. 288—See WITNESS — MISCEL¬ 
LANEOUS Cases, 7 A. 862. 

( 2837 )—S. 288—See Nos. 1467. 1513,1739, 
1740. 2797. 2803, suj^ra. Nos. 2888. 3066, infra. 

(2838)—Ss. 288 and 28U { = Cri»n- Pro- Code, 
1882. ss. 288. 289 )—Cross-einvunn/iou o/ pjosc- 
cu£to» wifnesses. posfponcmen^ of—Legality. — 
Thera is no provision of law which authorises, 
at aScssions trial, the Judge to allow the wit- 
nesses for the prosecution to be examined one 
day and to permit tbe eross-examinatirin of 
these witnesses to be reserved to a subsequent 
date, hire GOTHORI Venkatapp.a, 2 Weir 
381. 

(2839)—Ss. 288, 292—See REPLY, RIGHT 
OF, 31 C. 1050 = 8 C.W.N. 528 = 1 Cr. L.J. 461. 

(2840)—Ss. 288. 342 { = Crm. Pro. Code, 
1882. ss. 288, 342)—Rip/if 0 ^ accused <0 cross- 
examine witnesses before the commitment and to 
communicate with pleader. — Where a Dis¬ 
trict Magistrate did not allow a prisoner to 
communicate with his pleader so es to properly 
instruct him as to bis defence and refused to 
allow any cross-examination of prosecution 
witnesses during the judicial enquiry in his 
Court before commitment, held, that that Ma¬ 
gistrate bad acted arbitrarily and improperly. 
Beld, also, that eucb depositions could not be 
treated as evidence at tbo Sessions trial of the 
accused under s. 288 of the Code, inasmuch as 
the mere fact that ibe accused was merely 
present would not make the depositions *' duly 
taken ” in his presence, if the accused was 
not allowed an opportunity to cross examine 
such witnesses. [R., 3 I’.R. 1904, Cr.] The 
express provision made in the Crim. Pro. 
Code of 1872 allowing orots-einmination by 
tbe accused during an enquiry previous to 
commitment and its omission in tbe Code of 
1682 must not be taken to show an intention 
on tbe part of tbe Legislature to deprive tbe 
accused of such right, seeing that the Evidonoe 
Act provides for cross-examination as part of 
I the 'record of evidence taken in a judicial 
I enquiry. The omission may be explained by 
I taking that the Legislature thought the pro- 
I vieion to be todundant, inaemuob as the Evt- 
I deuce Act provides for it. Further, if the law 
allows (6. 342) a Magistrate to examine an 
accused in tbe course of au enquiry or trial so 
as to explain any circumstances appearing in 
evidence before him before a charge has been 
drawn, surely be has a right by cross-examina¬ 
tion to show that those circumetanoes have 
been improperly made to appear in tbe evi¬ 
dence given. QuebN-EmfreSS v. SAQAL 
8AMBA 8AJAO, 21 C. 642. (D.. 36 C. 48= 12 C. 
W.N. 1014 = 8 Cr. L.J. 221=1 Ind. Cas. 469.] 

(2841)—Ss. 283. 864, 633—£tit(fence Act. s. 91 
I •^Confession—Oral evidence not admissible — 
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Vohr.'.l’iyii 7oithout pressure — State- 

i« the absence of accused not 
O'l’Ki' :'j'r — 'J\>hs<ldar. tcheOicr police officer. — 
Thi <• 'iilf^-ion of ao accused person made to a 
Mu;'.-trafo h-->ldinR an enquiry is a matter 
rtijuired by law to bo reduced lo the form of a 
document wuhin tho meaning of s. 91 of the 
■J’.videnco Act, and no evidence can bo given 
of the lertna of such a coufession except the 
record, if any, made under s. 364. Code of 
Criminal Procedure. S. 533, Grim Pro. Code, 
has no application to a case where no record 
whatever has been made of a confession. A 
coofession, in order to bo admissible in evi¬ 
dence, must bo made voluntarilv and without 
pressure. Where a Tahsildat. having powers 
of a Magistrate of 3rd class and being invested 
by the Local Government with power to take 
cognizance of offences, upon complaint or police 
report, was conducting an enquiry on com¬ 
plaint received, held that he must bo deemed 
to have been doing so as a Magistrate and not 
as police officer, A statement made by a wit¬ 
ness in the absence of the accused was not 
admissible in evidence under s. 28fi, Grim. Pro. 
Code. King-Emperor v. Gulahu. ii A.L.J. 
286^14 Cr.L J. 211»i9 Ind. Cas 307 = 39 A. 
260. 

(2842) —Sa. 288, 423 (2) f=Crim. Pro. Code, 
1882, sa. 2S3. Retracted confession— Cot- 

robaralion — Charge. tojury—Otnission to point 
out the nature of confession — Effect.—A retracted 
conlossioD must be supported by independent 
reliable evidence corroborating it in material 
particulars. An omiesion to point out this to 
the jury amounts to misdireotioo. in re 
80KKAN, 2 iVeir S09. 

(2843)—Crim. Pro. Code, 1992, ss. 288, 
423 (2) — Retracted confession—Charge to the 
jury,—Held, that the Judgo bad misdirected 
the jury in omitting to tell them that it was 
necessary that a retracted confession should be 
corroborated, and that such corroboration 
should not consi.st only of depositions given 
before the Magistrate and proved under s. 288 
of tho Grim Pro, Code. In re KARRETI 
VENKaTASAMI, 2 Weir 509. 

-S. 289 ( = 1882, a. 289: 1872, B. 251. Paras 

1 and 2; 1861, b. 372). 

See Reply, Right op. 

(2844) —S. 289 ( = Crini. Pro. Code, 1882, 
5.289)—Scope o/. —Where the Court considers 
there is no evidence to lay before the assessors, 
the usual procedure is lor the Court itself to 
record a finding, under s. 289. to that effect. 
But this section applies only where there is no 
evidence and would not cover a case where the 
Court considers that the charge was in itself 
improper. DWARKA LAL v. MAHADEO RaI, 
12 A. 891 = A.W.N.1890, 173. 

(2845)—S. 289 — Scope of—' No evidence" 
meaning of.—The words “ no evidence” iu 
e. 369, Crim. Pro. Code, must not be read as 
meaning “no satisfactory! trustworthy, or 
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conclusive evidence.” If there is evidence on 
which the jury can judge and not merely con¬ 
jecture. tho trial must go on to its close; in 
trials by jury, the jury, and, in other trials, 
the Judge, after copsideriog the opinion of the 
asses.sors, have to find on the facts. QUEBN- 
EMPRESS V. VAJIRAU. 16 B. 414. [fl., 19 B. 

749. 9 C.P L.R. 24. Rat. Un. Ct. 772, Rat. Un. 
Cf. C. 779.] 

(284C)—S. 289—Scouc of—"Noevidence" mean- 

Qj ,—Xt is only in a case in which there is 
DO evidence that the accused committed the 
offence that a Court can acquit under s. 289. 
Where there was direct evidence which, if belie¬ 
ved, would establish the offence, the fact, that 
the Judge did not himself believe the evidence 
was no ground for withdrawing it from the 
consideration of the assestors or from the jury. 

Public Prosecutor v. Nalli goundan, 

2 Weir 882. 

(2g47)—S. 289 {-Crim. Pro- Code, 1882, 
s. 289. paro 3)—“Jfo evidence," meaning of.— 
The term “ no evidence” in s. 289, Ctim> Pro. 
Code, implies “ no legal evidence, or prod” and 
not "no evidence worthy of belief-” Where, in 
a Sessions trial with the aid of assessore, there 
was evidence, which, if true, would have suffiC" 
ed for the oonviotion of tho accused of the 
offence charged against them, and the (3outt, 
disbelieving the evidence, recorded a finding of 
not guilty, purporting to act under s. 289. Criin. 
Pro. Code, held, that the order of the Sessions 
Judge was made without jurisdiction and was 
illegal. JOGA SlNOH v. GANESH SINCE. fl-C- 
274, Oudh. (10 A- 414, F.-, 11 A.W.N- 93, R.) 
Upp-. 1 O.C. 84]. 

(2848)—S. 289 f= Crim. Pro Code, Act X o/ 
1882,3. 289)—i yidence”—Afeaninj—Dts- 
c/iai J 7 «. —The words "no evidence,” in the sense 
of s. 2S9 of the Crim. Pro. Code, imply that 
the evidence, even if true, would not oonetitute 
the offence charged. An order of discharge is 
not proper if there was evidence which, if believ¬ 
ed. 19 sufficient to constitute the offence. 
Empress v. Nanha, a.w n. i888,153. 

(2849)—S. 289—" There is no evidence"— 

I Meaning of the expression-Consulting assessors— 

1 Irregularity _The words "there is no evidence 

in 8. 289 should not be extended so as to mean 
no satisfactory, trustworthy or conclusive evi¬ 
dence. The meaning of the third paragraph oi 
s. 289, is that if at a certain stage of a Sessions 
trial, the Court is satisfied that there is not 
upon the record any evidence, which, even if >• 
were perfectly true, would amount to legal proof 
of the offence charged, then, the Court bw 
power without consulting the assessors, to 
record a finding of not guilty. But the Judg^ 

I acting with the aid of assessors, has no soon 
1 power, because only he considers the evidence 
uosatisfaototy, untrustworthy, or inconclusive. 
A Court acting in this way acts without juris- 
I diction, and its order in discharging the accused 
is illegal. Even if it be taken as only a aeriottS 
irregularity, it will then be necessary to sea 
I whether, under s. 537, the irregularity haa 
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oooasiooed a failute of justice or not. QUEEN* 
EMPRESS V. MUNNA LALE, 10 A. 414- 
A.W.N. 1888, 129 = 13 Ind. Jur. 76. (I A. 610, 
R.) [F., 9 C.P.L.R. 24 ; Appr., 16 B. 414 ; R., 

24 U, 523 = 2 Weit34G,J 

(2850)—S. 289 (= Crivu Pro. Code, 1882, 

5 ^ 289)—Du<& of pfosecution to produce prose^ 
cution witnesses'^When a pariiciUar witness 
moy be dispensed loif/i.—It is prxma /ucic the 
duty of the prosecution, especially when it is 
coDduoted in the name of the Crown, to call all 
those witnesses who prove their connection 
with the matter under inquiry and must be 
able to give important information. Bat, if 
there is a reasonable belief that, if called, any 
particular witness may not speak the truth, it 
may be accepted as a sufficient reason for not 
calling him- In re Lala ufios MAHOMED 
Ghoul, 2 Weir 378. 

(2961)—S. 289 —Duty of prosecution to produce 
u^iirwsses.—It is not within the province of 
the Judge to dispense with the evidence of any 
of the prosecution witnesses, and if the Public 
Prosecutor does so, ho commits a serious error 
of judgment. The whole evidence should be 
put before the Court, and the Public Prose¬ 
cutor is at least bound to tender the witnesses 
for oross-examinatioD before the Session? Court 
if so required. In re ERUVA PEUAYYa, 2 
Weir 379. 

(2852)—S. 289 {^Crim, Pro. Code, 1982, 
s. 289)—Finding of "'not proven'"—Leoaliiy — 
There is no legal warrant for a ijoding of ‘*not 
proven.” In such cases, the Judge should 
enter a judgmontof acquittal before discb^^rging 
the prisoner, In re KOUADA GUMMANNA, 2 
Weir 38L 

(2853)-S. 289—Dufv of Judge to summon a 
necessary witness, not sent up by committing 
Although a Sessions Judge has a 
diaoretioQ to summon a necessary witness who 
has not been sent up. it is not for him, as a 
general culo, to suppiemont a defective inquiry 
on tbe part ot the Magistracy and Police. 
PUBLIC Prosecutor v. nalli Goundak, 
2 Weir 382. 

(2854)—S. 289 {=^Crim. Pro. Code, 1882, 
$. 269)—Accused's examination at Sessions trial 
—Duty of Judge.—Where an accused person, 
at the close of a case for tbe prosecution in a 
SeeeioQS trial, makes any statement to bis 
defence, it should be recorded; if he does not 
voluntarily make any etatement, and refuses to 
answer any question put to him by tbe Court, 
this fact should also be noted. QUEEN* 
EMPRESS V. MUHSAMMAT HARDAI, B.C. 95, 
Oudb. 

(2855)—B. 289—See ASSESSORS, 9 C.P.L.B. 
Cr. 24, 

(2856)—S. 299 (3)—2n the absence of evidence 
on prosecution side against him, accused not 
to be convicted on evidtrxee adduced in defence 
by cO'Uccusad.—An accused, in the absence of 
evidence on prosecution side against him, 
should not be convicted on the evidence given 
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against him by tbe wilnesses called by the 
co-accuscil in his defence. In re RaGHAVA 
RAJU, S M L.T. 79 = 2 Ind. Caa. 525 = 10 Cr. 

LJ, 68. 

(2857)—S. 239—Sec Nos, 14G8, 2184. 2798, 
2804, 2838, supra and No. 4391, infra, 

(2868)—Ss. 289. 290 ( = Cn‘m. Pro. Code, 
1872, s, 251)—Procedure—Absfsnce of loUnesses 
for defence.—If ao accused person has not his 
witnesses present, tbe Judge should, if bo sees 
grounds for proceedings fir^t call upon him to 
enter upon his defence, and then if necessary to 
postpone the case to give time to the accused to 
present bis witnesses. QUEEN v. JUEJIRUDDIN, 
23 W R. Cr. 58. 

(2859)—Ss. 289 and 292 (=Crim, Pro. Code, 
1882, ss. 289, 292)—Cross rxa»n?iafion of pro- 
secution witnesses—Docuvieyitarp evidence ptU 
in by accxised —Presetufor's rigiit of reply.— 
Where tbe accused put certain documents in 
the b;mds of witnesses for the prosecution, and 
baviug proved them by cross examination, 
tendered them in evidence, and bad them 
marked as exhibits on bis behalf, held, that 
the prosecutor would not be eoMtled to a reply 
in the event of no witnesses for the defence 
being called. QUEBN KmPRESS v. GREES 
CHUNDER BANERJEE, 10 C. 1024. fDiss., 14 
A. 212, 11 M. 339«2 Weir 381 ; P., 14 C. 245; 
R., 17 C. 9300 

(2960)—Ss, 289, 297, 423 (d)—Appellate 

Court's power to interfere with a verdict of 
jury — Sfe CHARGE TO JURY—MISDIREC- 
TIONi 23 C. 252. 

(2361) —Ss. 269 and 342—Stc PENAL CODE, 
8 . 396. 1 O.C. 84. 

_8, 290 ( = 1882. B. 290; 1872. 8. 251. para 3). 

(3862) — 8. 290—No. 2858, supra and 
No, 4391. infra. 

-S. 291 ( = 1882. 8. 291 ; 1872, a. 363; 1861, 

s, 375). 

(2863)—S. 291 ( = 5. 291 of (he Code of 1882) 
—Right of accused to examine as witness any 
person in Court and use as evidence any docu* 
meni in Court.—An accused person ie entitled 
to call as hie witness any person who ie in 
Court, whether he has aummooed him or not, 
and also be may, bo far as tbe law of evidence 
permits him to do eo* make use of, ae evidence, 
any document which is lu Court at the triaL 
BiKAO KHAN V, Queen-Empress, 16 C. 610. 

(2864)—s. 291 ( = Crm Pro. Code, 19S2, 
$• 291)—Application for summons of witnesses 
before conclusion of Sessions trial—Duty of Oifi 
Ju^e .—The appellant complained, before tbe 
trial was concluded, that some of his witneasea 
bad not been served, and requested an adjourn¬ 
ment so that their attendance might be secured, 
which was however refused. The appellant 
also complained that no opportunity had been 
aSorded him of oross-examining the witneeses 
for the prosecution ard that he had not known 
at what time it was competent to him to do so. 
Held, that tbe oooviofcioD should be set aeidoi 
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ao'J t oe trial re-op»Ded, and the remaining 
WiU;i < = already named by the appellant bo 
sumii ntiLd ard examined and that he should 
i>i: .iliovved till’opportunity of otoss-examining 
tho witfie-'ses for the proaecution. In re 
MUNIAMMAL, 2 Weir 383. 

( 2 ^ 65 )—B. 291—Sea No. 2222, supra. 

-S. 292 ( = 1882, s. 292; 1872, a. 2S2 ; 

1861. a. 376). 

See REPLY, RIGHT OF. 

(• 2866 )—S. 292 l = s. 292 o/ 18821—De/ence 
producing documents for eross-examinaUon of 
prosecution witnesses—Right of the Crown to 
reply.—It, during the ccoas-examination clone 
of the witnesses for the Crown, the defence puta 
a certain document to the witness, whioh has 
not been proved by the Crown, the Crown has 
the tight of reply under s. 292, Crim. Pro. 
Code. Queen-Empress V. MOSS. 16 A. 88 
*A.W,N. 1894, 23. [F., 6 Ct. L.J. 115 = 4 L. 
B.R. 5.) 

(2867)—S. 292—Adducing evidence—Docu' 
mentspulin by counsel for the accused duri7ig 
cross-examination of a witness for the Crown 
The prosecution, whether entitled to reply.— 
The phrase “ adduces any evidence,’’ as used 
in a. 292 of the Code, applies to and includes, 
the production and recording of documentary 
evidence, which the defence places before the 
Court, as, where during the cross-examination 
of witnesses for the prosecution, certain docu¬ 
ments are put in on behalf oI the accused by 
his counsel. Buch documents so put in or 
tendered and relied upon by the defence, as 
distinct from the evidence actually tendered by 
the prosecution and submitted for cross-exami¬ 
nation, must be regarded as evidence, adduced 
by the accused within the meaning of the 
SBOtion. Tbe words of the section ado^ the 
principle laid down by the ruling in Hurry 
Churn Chuckerbutty v- The Empress, that each 
side should have an opportunity ot comment- 
inc upoD the evidence of othet side* A right 
of reply is always to bo given to tbe Ctow*n, 
whenever, at any stage, evidence is recorded for 
the defence whioh is not part of that adduced 
for the proseoubioD. EUPEROB v. BhaSKAR 
BALWANT BHOPATK&B, 30 B. W^8 Bom. 

L R. 421=4 Cc. L J. 1. [R-. H Bom. L.R. 

177. 8 Or. L.J. 215=1 S.L.R. 91 * Or. L.J. 
241 = 23 Ind. Oae. 193=7 L.n.R. 84 ; D., 10 Ct. 

L.J. 24.] 

(2868)—5. 292—Defence, cross-examination 
of prosecution witnesses by — Letting in evidence 
during such cross-examination by accused— 
Prosecutor's right of reply—Absence of—Mean¬ 
ing of ‘ any ’ in s. 292—Scope of the section.— 
The prosecutor cannot have the tight of reply 
merely because, in the course of cross-examina¬ 
tion of the prosecution witneases. certain docu¬ 
ments have been put in on behalf of the 
defence. The meaning of the word any m 
fl 292 Grim. Pro. Code, and the scope of the 
lection discussed. THE KiNG-EMPEROB V. 

J. B. BEECH, 7 L.B.R, 8i-28 lod. Caa. 198 
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ISCr.L.J. 241. (4L.B,R. 5, DoubUd \ 31 G. 
1050. 30 B. 421, 11 Bom. L.R. 177, 10,C.W.N. 
oclxvii, R.) 

(2869)—8. 292—Sec Nos. 2255. 2799, 2839, 
2859, supra and No. 4391, infra. 

(2870)-Ss. 292, 298-Sec CHARGE TO JUBY 
—MISDIRECTION, 9 Cr. L.J. 404=1 Ind, Caa, 
867 = 33 M. 46 = 8 M.L-T. 116. 

-S. 293 ( = 1882, B. 293; 1872, a. 363 ; 1861. 

B. 348). 

(2871)—S. 293—See ASSESSORS, 5 W.R. Ct. 
59. 

(2872)—B. 293- See Noe. 1310, 2037, 2799, 
supra. 

-S. 294 ( = 1882. B. 294; 1872,8.258). 

(9873)—S. 294 { = Crim. Pro. Code, 1872, 
s. 259)— Accused person, naming complainant as 
his principal witness—ComplainatU evading 
examination — Aeguiltal of accused.—The Magis¬ 
trate who tried the accused charged with 
ofienoes under ss. 381 and 409, failing in tbe 
first place to procure tbe attendance of the com¬ 
plainant, a resident of Jaipore, named by the 
accused as his principal witness, endeavoured 
to procure his examination by the Politi(^ 
Agent of Jaipore. On being oSered by the 
Jaipore Durbar to examine bim themselves 
instead of allowing him to be examined by the 
Political Agent, tbe Magistrate, being of opio»o“ 
that the aooused would not feel satisfied, 
acquitted the aooused- Held that tbe Magis¬ 
trate should have taken meaeures for the exa¬ 
mination of the complainant before tbe Durbar, 
or if the accused did not desire this, he should 
have pronounced on the evidence 
record. EMPRESS v. DHAN KISHEN. A.W.N. 
1881, 38. 

(2874)— 8. 294—See No. 1310, supra. 

-3. 295 ( = 1882. B. 295 ; 1872,8.260; 1861, 

8. 378). 

(2875)—S, 295—See No. 2795, supra. 
(2876)—Ss. 295. 435. 439 and 476-5ce 

SANCTION TO PROSECUTE—AUTHORITIEB 
COMPETENT TO GRANT SANCTION, ETC., 
7 P.W.R. Or. 1908. F.B. = 103 P.L.R. 1908* 
5 P.R. 1908, Ct.=7 Or.L.J. 281. 

_S, 297 (=1882, B. 297,1872. b. 255, para 1; 

1861. a. 879). 

See CHARGE TO JURY. 

(2877)—S. 297—Charge to ;urj/.—Where m 
a trial by jury before a Court of Sefsions, the 
Judge's aummaty of his charge to the jury 
consisted merely of these words—” it is for you 
to say from the evidence you have heard 
you consider the accused guilty ot not, ” heta 
that the charge was wholly insufficient, and 
the conviction ^nd sentence should be set aside, 
a fresh trial ordered. EmPEROB t. BADAL. 
i.W.H. 1902. 201. 

(2878)—S. 297—CAarpfl to Jury.—A olaat and 
oomplafce statement of facts should appear m 
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Crim. Pro. Code (Act Y of 189B)--con<iuuec2. 
the ohArge to tbo jury, so as to onablo the 
High Court to know what thoy arp without 
having to call foe the evidonco. Where tho 
pcisQuer makes au explanation ot the facts 
appearing against hrm, it ia not fot the Judge 
to toil the jury that it is iooredible, sviibout 
any qualiBo vtioo that it is merely bis own 
opinion, a.jd that the jury are at liberty to 
draw their own oonclusiona. In re LaxumaNA, 

2 Weir. 38S. 

(38'19)—S. 297 -Charge to jury by the Judge 
—*OTiiiisio7i to direct jury to give benefit of 
•doubt to the accused ^Misdiric(ic7i in law. —A 
direction by the Judge to the jury that, if they 
eotertaio reasonable doubt as to the guilt of any 
oue of the accused, the jury should give bun 
the benefit of the doubt and acquit him, is 
certainly a usuhI and most proper direction 
and it ought, as a matter of practice, to be 
given in every case ; buc, it cannot be held that 
the omission to give it must, in every case, 
oonstiiute a misdirection of such a character, 
as to render a convicttOD invalid* Where, 
however, the Judge thinks that the evidence 
is 60 weak that there are the very greatest 
doubts ro the guilt of the accused,tbs omission 
to direct cbo jury to give the benefit of the doubt 
is a misdirection, which prejudices the accused 
and entitles him to an acquittal. PARA 
KANDAN V. R. HARA SENNA MOONJi, 1 M.L. 
T. 350»4 Cr L.J. S02, 

(2880)—S. 297— to jury, spliiling up 
of ^Validity, —There shoolo be but one charge 
both 00 the Ucis and on the law, and a Judge 
will be acting illegally iu splitting it up into 
two. In bis charge to the jury, a Judge is 
bound to lay caretully and plainly before tbe 
jury the whole of tbe evidence recorded by him, 
noting tho discrcpancien and pointing out 
generally the way in which it either favourably 
orunlavourably aSecCb the prisoner* It u irregu¬ 
lar to comment merely on cerlain portions of 
the evidence, and to omit to point out what 
discrepancies and improbabiJites are to be 
found in tbe evidence. In re ANCHULA 
Nallacbarla Naidu. 2 Weir. 384*2 Weir. 
«93. 

(28dl) -S, 297—Duty of Judge under the 
section, —Under 8. 297, the Sessions Judge la 
bound to sum up the evidence for the defence 
ae wellae for the proc^eoution. this being essen¬ 
tial for a proper charge. QuEEN-EMPRESS v. 
MahaDBU, Rat.Uo.Cr. C. 720*Gr. Rg. 46 of 
1864. 

(2882)—S. 297—Dufp of Judge under the 
siclimi, —It is not open to a Sessions Judge, 
after bearing one witnesd, to tell tbe jury that 
it would be unsafe to convict and that tbore is 
no necessity to hear any further evidence. 
But unless tbe Publio Prosecutor withdraws 
the charge with the leave of the Court, tho 
Judge is bound to allow the evidence to be 
placed before tbe Jury* HIGH COURT 
PfiOCEBDlNOS. 13T8 Mabob, 1889,* No* S44, 
Judicial, 2 Wair* 8S4. 

(2869)—S. 297—«Iurp, trial by^Misdirection 
^Threepersons accused of culpable homicide-^ 


Crim, Pro. Code (Act Y of 18981— 

Deceased dying of fatal injury received in a 
fracas—One accused pleading alibi—Oiwissiou 
of this fact in summvig^up —i7uiij7e directing 
jury to find ail accused guilty if injury caused 
by one—Penal Code {Act XLV of 1860), s. 34. 
—In a trial by jury, tbu Judge in charging the 
jury said : you bold it proved that the three 

accused all set upon Gulam Hu'^sain with tbe 
iuteotion of beating him and that one of them 
struck the fatal blow, you will be justified in 
finding them all guilty of culpable homicide 
not amounting to murder, even if there is no 
evidence to show which of tbo three struck tbe 
blow'* and then read and ezpUincd to them 
tbe provisions of s* 34 of tbe Penal Code; Held, 
that tbe Judge misdirected tbe jury in stating 
that any one of tbe accused might be found 
guilty of culpable homicide, even though bis 
iodividuai intention and the common inieDtion 
was merely to beat. One of tbe accused denied 
his presence at the scene and was supported in 
his stat'^ment by evidence. In summing up 
the evidence, tbe Judge omitted to make all 
mention of this fact: Hefd, that the omission 
of this part of the case constituted a misdirso- 
rioQ. E.MPEROU V. Murid. 11 Cr. L J, lS-4 
Ind. Cae. 608^3 S,L*R. 125, Cr, 

(QS84J—S. 297—Dirrcfion to jury—Failure 
to explain the law to the jury -Omission to 
explain the detinuion of robbery. —When, in a 
Sessions trial, tbe accused are charged with 
robbery, tbe omission on tbe part of the Judge 
to explain to tbe jury, Che meaning of tbe term 
robbery vitiates the trial, and a re-trial should 
be ordered in tbe case. Under 6.297* Crim, 
Pro. Code, the Judge must explain to tbe jury 
the law by which they are to be guided. In re 
SURATTI. 6 Ind. Cas l4 = llCr.LJ. 222* 
8 M.L T. 82*7 Ind. Cas 401^11 Cr.L J. 482. 
(30 M. 44, 6 M L-T. 399, 5 Cr.L J. 78, ?\). 

(2885)—S. 207—ilisdirection—Charge to iury 
— *Dishonestly,"—When tbe accused was^tried 
for criminal broach of trust by a District 
Magistrate with the aid of a jury, and tho 
District Magistrate in summing up did not 
expressly tell the jury that tbe test they were 
to apply was whether the circumstaDces relied 
upon by tbe accused showed an ioteotionof 
causing 'wrongful gain* or ‘wrongful loss* and 
where they were not told what those terms 
meant. Held that there bad not been euifioient 
compliance with s. 297 of tbe Crim. Pro* Code, 
and that tbe verdict could not stand. 0* H* 
BBOWNEB V. KINO-EMPEROB. 7 But. L.T. 
20 = 28 lod. Cae. 465 = 15 Cr. L.J, 257. 

(2886)—8* 297—See ASSESSORS, 6 B.H.C, 
Or. 65. 

(2887)—S. 297—See Nos* 2459, 2860, supra, 

297 and 398—See JUDGE AMD 
JURY, 18 M.L.J. 66*31 M. i27=3 M.L.T. 
270 .a 7 Or.L.J. 325. 

(2889)—5e. 297. 298 (*e$. 297. 296, Code of 
1882)—Dufp of Judge in summoning up—Charge 
when defective, —It is highly important in a 
charge of murder that the Judge should discuss 
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Crim. Pro, Code (Act Y of 1898)—co7iiin«e(J- 

tho . vii-ncc fully. If it does not appear that 
anyi.hina ui.-to was said to the jury than i8 
uii.jJ m the record of the heads of charge, 
ortb iiLhis was supplemented by reading the 
dep -itions of the most important witnesses, 
ib^cbarKC is defcHivo. QUBEN-EMPBESS v. 
RlXiO .MO.NTOPOULO, 19 B. 741. 

(1^90)-Ss. 297 and 298—DttO/ of Judge to 
e.rplain the Ino to juru—Omission, whether 
aviounts to 7 ^iisdireciion —Under a 297, the 
Judge ia bound to lay down the Uv; by which 
the jury are to be guided. It is immiietial how 
much or hov? often jury may have been address- 
ed by the pleader on both sides upon the law. 
The responsibility of laying down the law for 
the guidance of the jury rests entirely with the 
Judge, and a verdict arrived at by the jury, m 
the absence of any such direction on the law by 
which thev should be guided, cannot be accept¬ 
ed as a valid verdict in the case. MaNOAN 
Das V. EMrEUOR. 29C. 379«6 C-W.N. 292. 

30 JI. 44 = 1 M.L.T. 399.] 

(2891)—5s. 297, 298 ond 337—C/m»-<7C to jury 
—Duty of Judge regarding evidence of approver 
—MiscitTCCfioii to jury —A Sessions Judge, in 
layiog the evidence of an approver before the 
jury, told them: "if you think that the ap- 
prover'a story is worthy of credit in itself, you 
have to consider whether it has been corrobo- 
rated on material points." and then describing 
what in his opininii were the points of corrobo¬ 
ration, told tho jury that “the above are the 
points on which the evidence has been corrobo¬ 
rated and that corroboration is full and com¬ 
plete, it you believe it; you have to consider 
these points and decide whether the approver 
has been corroborated in material points ; and 
if you find that to be so. then you have »o his 
atory sufficient evidence to connect all the 3 
accused with the crime.” Held, that this was 
not a proper way to place the case before the 
jury.* The Sessions Judge should have told the 
jury that, .although the law permits them to 
convict on the uncorroborated evidence of an 
accomplice, it was not the practice of the Courts, 
which have consistently held that it was not 
safe or proper to convict on such evidence with¬ 
out some corroboration sufficient to connect 
each of the accused with the oQencecommitted. 
With this caution, the Sessions Judge should 
have laid before the jury the evidence corrobo¬ 
rating the statement of the accomplice. JAMI- 
BUDDi Masalli V. Emperor. 29 C. 782—6 
C.W.N, 5S3. (5 W.B. Or. BO. 8 W. E. Cc. 19. 
11 W.R. Cc. 21. R.) [fl.. 35 M. 247-11 

M.L T. 1. Sup.=22 M.L.J. 490 = 1912 M.W.N. 
207 = 14 Ind. Cas. 849 = 13 Cr. L.J. 305.35 M. 
397 = 1912 M.W.N. 549 = 12 M.L.T. l = l3 Cc. 
L J. 352 = 14 Ind. Cas. 896, 9Cr. L. J- 360.J 

(2892)—Ss. 297. 301—See JURY, Bat. Un. 
Or. C. a68 = Ct. Rg. 27 of 1886. 

(2893)—Ss. 297, 303, 304. 307 —Sessions (Hal 
—Meaning of 'verdict' of jury—Mode of takxng 
verdict— Misdirection tc jury—Charge to jury 
when to be made—Judge when may quesUon 


Crlra. Pro. Code (Act Y of 1898)—con/inued. 

jury as to their verdict —It is no doubt desir¬ 
able that the case against each of the several 
accused should be clearly and distinctly pre¬ 
sented to the jury, and the procedure laid down 
in the Code is quite compatible with this being 
done. But s. 297 Crim. Pro. Code, Bpeoifioally 
en.acts that tho Judge shall only charge the 
Jury “ when the case for the defence and the 
prosecutor’s reply are concluded," i.e., alter all 
the evidence has been taken on both sides and 
counsel on both sides have finished addressing 
the jury. A Judge who charges the jury and 
takes verdicts as regards some only of the 
accused, and afterwards bears arguments and 
takes verdicts as against the remaining accused, 
will be acting irregularly and contrary to the 
provisions of s. 297, Crim. Pro. Code. By 
• verdict ’ should be understood the collective 
opinion of the jury as a body, arrived at after 
mutual consultation, and ascertained and an- 
nouncsd by the foreman. In cases of disagree- 
menfamoog the jury, the individual opinions of 
members are never intended to he disclosed. 
Where the jury have delivered a verdict, the 
Judge cannot again ask them to consider that 
verdict. The Judge is only entitled to question 
tho jury as to their verdict, whercit is ambigu- 
ous ot incomplete, and may ask the jury only 
such questions as are necessary to ascertain 
what their verdict is. PUBLIC PROSECUTOR 
V. ABDUL Hameed. 36 M. S85=15 Cr. L.J. 
197 = 22 Ind. Cas. 981. 

(2894)—Ss. 297.307 (= Crim. Pro. Code, 1882, 
ss. 297, 307 )—Withdrawal of a case from the 
jury, when allowed.—It is only when there is no 
evidence, i.e., when the evidence given does net, 
if believed, show that the legal offence charged 
has been committed, that a Judge can vvithdraw 
a case from the jury or abstain from taking ths 
opinion of assessors. HIGH COURT PROCEED¬ 
INGS. 2STH JAN. 1839. No. 102, JUDICIAL, 

2 Weir. 388*2 Weir. 391. 

(2395)—Ss. 297. 367—Scfl CHARGE TO JURY 
—GENERAL, 25 C. 736 = 2 C.W.N. 484. 

(2396) —Ss. 297, 410—See CHARGE TO JURY 
—MISDIRECTION, RAt. Qn. Cr. C. 27=Lt. 
Eg. 251M869. 

(28971—99. 297. 413. 423—See TRI-AL B? 
Jury. 3 S.L R. 102 . Cc. 

(2898)-Ss. 297, 423 { 2 )—Jury—Misdireclu^ 

_ Error *« summing up—Non-direction, wuen 

misdirection-Beference to arguments ofplea>^rs. 
—The expression “ misdireotion," as used m 
the Crim. Pro. Code, includes not only an error 
in laving down the law by which the jury ate 
to be’guided, but also an error m summing u? 
the evidence. In summing up. it is open w 
the Judge to refer the jury to the arguments oi 
pleaders; but he should not omit matters oi 
prime importance- A non-direotion is not » 
misdirection, unless it is on a matter 0‘ P*'® 
importanc-e, and especially if it tells m MoW 
of the accused. IMPERATOB v. MumwASAYO, 
11 Cr. L.J. 13=4 Ind. Caa. 997=3 S.L.K. m, 
Cr. 
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(2899)-Ss. 297. ^aj-C/iarge <0 
Dmtssion of Judge to lay down the law-ln- 

complcU definition of offfylce—^[alertal 
jayitu —If the direction ol the JudRe 
room lor doubt os to wh.tbor th, jury hod 
present to their minds an oseonUal 
the oOence. with which f’ 

it is a misdirection to the 3ury. So. “ 

a charge of dacoity. the Judge said to tho jury 
» the accused are charged with dacoity . 
is committed when any 

lees than five coDjoiolly committed robbery, 
but did not oiplain to the jury what is 
necessary to constitute 

it is an omission to lay down the la , y 
which ?he jury are to be guided, as required 

bv s 297.'^ It is not merely a misdirection. 

It a failure to comply with an express 
nro vision of tbo Uw, and s. 537 is not applicable 
nr °a«. MABI VA..AVAN V EIUPEBOK, 

1 M.L.T. 399 = 30 M. 44*5 Cr. L J. 78. 

(2900)-39. 297. CH-tROE TO JURY 

—MISDIRECTIONt 30 Me 44-1 M.L.T. 3J 
5 Cr. L.J. 73. 

(290l)-Ss. 297. 637 {d)-Chargd to the jyv 
—"Laying down the hw'’ what 

failure--Misdrection-^meth:r 

s 537 (d).—Where the Sessions J'^dge. both 
before and after summing up tho evidence, 
olaced cetUin questions of f.cct before the jury 

fnd directed them that. 

facts proved, they were to 'J: 

proved, they were to acquit, hdd. 
diLntinp) there was no laying down of the law 
as reauired by s. 297. that the essential elements 
of the ofieucB with which the abused was 
charged ought to have been explained, and that 
tSerf was therefore a grave f 
would nob bo cured by s. 537 (d). 

BIRCH v. KINO EMPEROR, 5 L B^R- 

Ind. Cas. 981*11 Cr. L.J. 840. (25^.61. 3 
L.B.B. 75. R.) 

_3, 298 (=1882, s. 298 ; 1872, b. 256). 

Ste CHARGE TO JURY. 

(3902)-S. 298 ( = Crim. pro. Code, 1882. 
a. 298)-Du(j/ of Judge-Inadmissible evidence. 

-It is the duty ol the Judge 
to see that evidence which is not admissible m 
itself should not be allowea to go m to the 
prejudice of the acoused. though «<’‘f 
taken thereto by the accused. 

V. Queen-Empress, 23 C 736=2 C.W-N.484. 
[B . 14 Cr. L.J. 816*19 Ind. Cas. 1004*244 
P.L.R. 1918*44 P.W.R. 1913, Ct.] 

(2903)—9.298-See Confession—Geneead, 

11 Bom. L.R. 332 = 2 Ind. Cas. 517. 

(2904) —8 . 299—See CONFESSION—CONFES¬ 
SIONS OBTAINED BY INDUCEMENT. THREAT 

BTO.. Rat. Un. Or. 0. 246 *Ce. Bg. 12ol 1886. 

(2905)—8. 298—See EVIDENCE ACT, 1872. 
B. 73. Eat. Un. Cr. 0. 491-Ot. Eg- 61 of 
1869. 


Grim. Pro. Code (Act Y of 1898 )-confinucd. 

(2906)—S. 298—See JUDGE AND JURY. Rat. 
Un. Cr. C. 730 = Cr. Rg. 58 of 1894. 

(2907)—8. 293—See TRIAL HY JURY. Rat. 
Un. Ct. C. 840 = Cr. Ilg. 10 of 1896. 

(2908)—8. 298—Set' Nos- 226G, 2267, 2870, 
2889. 2690. 2891. sujjra. 

(jgog)—8s.293, 299—SetJUDOEAND JURY, 
6 Bon). L<B« 258- 

(2910)-Ss. 298,299. 537-See CH.»>RGE TO 
Jury—MISDIRECTION. 4 C.W.N. 57G. 

(2911)-Si. 293. 302-See VERDICT OP 

Jury, i9 b. 735. 

—S. 299 (=1982, B. 299 ; 1872, 8. 257). 


See CHARGE TO JURY. 

(2912) S. 299—Verdici of jury —Sessions case 
—Right o) jury to return special verdict—Power 
of Judge (o require a verdict of guilty or not 
flwi(r».-Tbe Codo of Criminal Procedure does 
cob permit Ihe recording of what is known in 
English l iwaaa ‘ special verdict, t.e., where 

tbo jury state their findings on tbo facts them¬ 
selves. leaving it to the Judge to apply the law 
to those facts and himself find the 
‘guilty’ or ‘not guilty.’ A Judge is not entitlod 
to ask the jury the reasons lor their verdict. 
Ho is not entitled to put que-stions to them to 
show that the conclusions at which they arrived 
were not logical or cousistent. Any anabiguity 
in tho jury’s verdict is tho 
any question by tbo Judge. 

M L J 47C. 6 Cr. L.J. 373. Appr.\ 7 W.R.Ce. 
22 D.\ 15 B. 452, 19 B. 735, HOl F.) Where the 
iurv give their findings only on the facts, 
leaviog it to the Judge to apply the law to those 
facts the Judge is empowered to requite the 
jury to return a verdict of “guilty "or not 
guilty.” ARUNACHELLA THEV.^N V, EM¬ 
PEROR. 13 Cr. L.J. 586 = 15 Ind, Cas. 1002. 

(2913)—8- 299—See Nos. 1682, 2909, 2910, 
supra, 

(2914)-Ss. 299 (a). 302. 303. 439, 537 (d)— 
Misdirections in a charge to the ]ury—JllegaMy 
in dealing with the virdicl-Convwtion on 
second verdict—Review under a. 12, Lower 
Burma Courts Act. I900.-0o the grounds of 
various misdirections in the charge to tho jury 
and of illegality in dealing with the verdict, 
application was made, under a. 12 of the Lower 
Burma Courts Act. 1900, for review of a case 
tried by the Chief Court. Criminal Sessions. 
Held that, in a trial on a charge of murder, 
omiseion by the Judge to explain to the jury 
the distinction between murder and culpable 
homicide and suggestion by the Judge to the 
jury that a strong inference should be drawn 
against tho accused from bis having failed 
to take steps to bring the teal offender to 
iuetice muet be regarded as materiel miedite^ 
tioDB. Also, ae to the illegality in dealing with 
the verdict, it wae laid down that, where a 
ior? returne an ambiguous verdict, the Judge 
should proceed under s. 303 of the Code and 
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not Fend :Jie jury back again to consider further 
and rrturn a second verdict and the conviction 
and .sctiteoco on such an irregular second verdict 
aui^c be set aside as entirely illegal and that, 
in such a case s. 12 of the Lower Durma 
Cour'.s Act, 1900, nearly corresponding with 
s. 2G of the Letters Patent for the High Courts, 
docs nor empower the Bench to go into the 
fads again and decide the case on the evidence. 
Per Adaniion, C.J. and Fox, J, Per Irwin, 
•^■—Tbe error was an irregularity to which 
a. 537 of the Code applied. The con >iction and 
sentence might be set aside and a new trial 
might be ordered, without the accused being 
acquitted. Hla Gyi v. Kin-g Emi>euoh, 3 L. 
B,R. 73 = 3 Cr. L J. 1 (10 C. 1079, 17 C. 642, 
2 C.W.N. 4&1. 26 M. Gl. 3 B. 200, li.i. [/f.. 11 
Cr. L.J. 340 = 5 Ind. Cas. 991 = 5 L.B.R. 149]. 

-S. 300 (= 1882. B. 300 : 1872. 8. 263, para 1: 

1861. s. 352,. 

(2914 <3)-S. 300-5rc No. 3278. ui/ra. 

(2915)—Ss. 300. 301, 302-Sec Fadse EvI- 
EENCE, Rat. Un. Cr. C. 26 = Cr. Re 
20-10-1869. 


Crlni. Pro. Code (Act Y of 1896)—conf»nir«d. 

(2923)-Ss, 302,303, 307^ Jury^Verdict by 
majority—Sessions Judge not to put gueslions 
under 5.303 after delivery of verdict—No rower to 
direct recons'deration—Proper Court—Submis- 
sionto High Court under s. 307, Crim. Pto.Code 
I “S. 302, J.R.C.—Where the jury by a majority 
returned a verdict of guilty against the accused 
under the first part of s. 304, I.P.C., a Sessiona 
Judge cannot put questions under a. 303, Crim. 

I Pro. Code, to the jury and ask them under 
s. 302, Crim. Pro. Code, to re-consider their 
verdict. If he disagreed with the verdiot of 
majority, he should have proceeded under 3.307, 
Crim. Pro. Code, and should have submitted 
the proceedings to tbeHigh Court (IOC. 140. 

I R )• Under s. 302, Crim. Pro. Code, the Sessione 
j Judge could have asked the jury to retire for 
re consideration when he ascertained that they 
were not unanimous and before the delivery of 
their verdict, but could not do so after the 
actual delivery of the verdiot. Kya Nyun v, 
King-Emperob. 7 L.B.R. 140=29 Ind. Cas. 
1006 = 15 Cr. L.J. 678. 

-8. 303 ( = 1882. 8. 303; 1872, s. 263, para 

2 ). 


(2916)-Ss. 300, 301. 302, 303. 306-See 
Reference to High court, 2 B. 526. 

(2917)—Ss. 300, 301. 302. 303. 306, 307 
( = Cvtvi. Pro. Code. 1972, s. 2Q3)—Judge 
differing from jury—Hfference to High Court. 
—The Government may appeal against an 
acquittal by a jury, where the Judge didered 
from the jury, but did not consider it necessary 
for tbe ends of justice to refer the case to the 
High Court. IMPERATRIX v. HabI GHANU, 
2 B. 526, Note. [R.. 2B. 625.] 

(2918)—Ss. 300, 301, 302, 303. 306, 307—See 
Verdict of Jury, 5 C. 87i, 2 c.L.R. i, i B. 
10, 9 C. 63=11 C.L.R. 169,1 C.L.R. 276, 2 
C.L.R. 518. 

-S. 301 (=1882. s. 301 ; 1872. a. 263, para 

1: 1861, 8. 392). 

(2919)—S. 301 —Trial by jury—Verdict settled 
by Cfl5(t«<7 lots—Enquiry thereabout'—Evidence 
of individual jurors if admissible .—Where it 
was alleged that the verdict of tbe jury was 
arrived at by casting lots and the Sessions 
Judge held au inquiry into tbe matter in tbe 
course of which bo examined, besides other 
persons, all the jurors : Held, that the state¬ 
ment of a juror as to what happened in tbe 
jury room is inadmissible. THE KINQ-EM- 
PEROB V. HARKDBJAR BURM.^N ROY. 17 C. 
W.N, 787 = 40 0. 693 = 14 Cr. L.J. 392=20 Ind. 
Cab. 216. 

(29201—S. 301—See Nos. 2892. 2915, 2916, 
2917, 2918, supra and No. 3270, infra. 

-S.302 (=1882, a. 302; 1872. a. 263, para 

3; 1861, a. 352). 

(2921)—8. 302—5ceNos. 2911, 2914 to 2918, 
supra and No. 3270, infra. 

(2922)—Ss. 302, 303. 304—See VERDICT OF 
JUBT, Rat. Uo. Cr. 982 =Cr. Rg. 44 of 1698. 


See Jury. 

See Trial by Jury, 

See VERDICT OF JURY. 

(2924)—S. 303 — Questioning the jury .— 
S 303 limits tbe power of tbe Judge to question 
tbe jury only to oases in which it is necessary 
to ascertain what tbe verdict of tbe jury is— 
that is, where the evidence being delivered in 
ambiguous terms or with uncertain sound, 
their meaning is not clear. There is no pro¬ 
vision in tbe Code which empowers the Judge 
to question tbe Jury as to their reasons for an 
unanimous verdict, where there is nothing 
ambiguous in tbe verdict itself, and no lurking 
uncertainty in their own minds regardieg it. 
EaiPEROB V. KONDIB.'l Dhondiba Powar, 28 
B. 412 = 6 Bom.L.R. 381. [R.,13Cr. L.J. 285 

= 14 Ind. Cas. 669 = 22 M.L.J. S56.*J 

(2925)~S. 303—S« CHARGE TO JURY — 
Misdirection. 8 Ind. Gas. 62 = 15 C.W.N. 198 
= 11 Cr.L.J. 657. 

(2926)—S. 303—See Nos. 2009, 2422, 2453. 
2893, 2914, 2916, 2917, 2918, 2922. 2923, supra, 
No, 2929, 3270, infra, 

- S. 304 ( = 1882, B. 304). 

(2927)— S. 304 — Jury trial — Verdict of 
majority given as verdict of jury—No dissenf by 
any juroi—Discovery of mislahe after sonie 
days—Power of Court to disturb verdict and 
order—Jurisdiction—Criminal cases — Jnierjire- 
tation of statutes — Practice—Reference to Full 
Bench — Punjab Courts Act XVIII of 1884, 
s. 11.—Jurisdiction in criminal case is not to be 
assumed, and in regard to matters for which tbe 
Legislature has made express provision, it must 
not be assumed in excess of the juriadiotion so 
oonfetted. Courts in India cannot travel beyond 
tbe scope of s. 304, Crim, Fro. Code. The Court 
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will not disturb A verdict openly Riven in Court, if 
it is satisfied that all ibe jurors heard cbo words 
of the lotetnan aad expressed uo dissent at the 
time. The power of amendment of verdict, pro¬ 
vided by s. 30i. Crim. Pro, Code, must bo exor- 
oisod before or immediately after the verdict is 
recorded and cannot be exercised after the jurors 
have dispersed. Inatcialby jury before a Judgo 
of the Chief Court, the foreman publicly au- 
nouncod the verdiot of ‘‘not guilty” as the unani¬ 
mous verdict of the jury, io the bearing of all 
the jurors and without dissent on the part of 
any of them. The verdiot was recorded and tho 
prisoner was .acquitted. From informatioD 
teoeived some days afterwards, the trying Judgo 
was led to believe that, as a matter of fact, tho 
jurors were not agreed as regards the verdict. 
The Judge summoned the foreman of the jury 
and examined him on oath. Ha deposed that 
the verdict given as the unanimous verdiot was 
really th*i verdief of a majority of the jurors 
aud was given as the unanimous verdiot owing 
Co a misunderstanding that the opinion of the 
majority was binding upon all the jurors. The 
Judge thereupon took A'^tioo under s. 11 of the 
Punjab Courts Act and referred for ihe opinion 
of the Poll Beach the question as to whether 
any proceedings should be lakeo in the matter 
and. if so, what course should be adopted : Beld 
(1) that cbo Pull Bench had junsdiciion to 
give the opinion as tho question arose before a 
Judge, sitting as a single Benob. inaJudi.'ial 
proceeding ; (2) that tho Court hid no jucisdic- 
tioD, in consequence of the foreman’s sub¬ 
sequent statement, to sot aside a verdict given 
in opea Court and in the bearing of all the 
jurors and the formal order of acquittal that 
followed thereupon. EMPEROR v. BrI.^N BoN- 
HiM CARTER, 13 Cr. L.J. 815 = 17 lod. Cas. 
859=9 P.W.R. 1913. Cr. =6 P R. 1913. Cr.» 
173P.L.R. 1913. P.B. 

(2928)-S 304—See Nos. 2173. 2893, 2922, 
supra. 

(2929)—Ss; 304. 303 — Hnanimoits uerdief — 
Power of Judge to question jury —Scope and 
extent. —Wherea Sessions Judge questioned the 
jury as to their reasons for returning an un¬ 
animous verdiot ol not guilty, and such ques- 
tioniog led two of the jurore to say they had 
been misled as to some of the evidence by the 
notice of the foreman and that they would like 
to re consider the case: Held that the case was 
not one in which a wrong verdict was delivered 
‘ by aooident or mistake ’ within the terms of 
8. 304 and that the procedure adopted by the 
Sessions Judge was illegal. The Code of Crimi¬ 
nal Procedure does not empower a Judge to 
question the jury as to their reasons for an 
unanimous verdiot, when there is notbiog 
ambiguous in the verdict itself and no uacer- 
taiutv in minds of jury themselves regarding it, 
S. 303 limits the power ol the Judge to the 
asking of such questions as may be necessary to 
Bsoetteiu what their verdiot is. In re 
NAIOKBB. 22 H.L.J. 885^14 lad. Gas. 669 = 
18 Cr. L.J. 285. (28 B. 412, A.) 
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(2930)—Ss 304, ^iOT—Uislalcenverdict owing 
to misimderslanding nf the law by jury. —S. 30'4 
Orim. Pro. Codo, obviously contemplates cases 
where the verdict delivered is not in accordance 
with wha'- w.is really intended by the jury. 
But where the jury cimmit a mistake in under¬ 
standing the law. and such mistake results in 
an erroneous verdict, it can ho corrected only 
by the Judge disagrooing with the jury and re¬ 
ferring the case under s 307, Crim. Pr.i. Code, 
to the High Court. EMPEROR v. KONOIBA 
DHON'DIHA POW.'iR. 28 B. 412 = 6 Bom. L R. 
361. f/i.. 13 Cr. L J- 235=14 Ind. Cas. G69 = 

22M.L.J. 355,] 

(2390-a)— 8. 305—No. 3437, iulnt. 

-S. 306 ( = 1882, B. 306; 1872, 8, 263. paras 

2 and 4). 

(2931)_3. 303-S« Ni^. 2916, 2917. 2918, 
supra and No. 3270, infra. 

(2932)—Ss, 306, 439— Quashing of proceedings 
—Verdiot of not guilty on charge of conspiracy 
in favour of co accused at previous trial-Efieot 
00 accused in supplementary trial on charge 
under ss. 34. 307, 1 . P.C.—Recalling of warrant 
after acquittal of co-accused—Jurisdiction to 
issue fresh warrant on same materials—Repug¬ 
nancy in verdict of jury — EQecl—VVeight to 
be attached to opinion of Judge and jury—See 
PENAL Cods. ss. 34. 107, is C.W.N. 5S0=15 
Cr- L.J. 402 = 41 C. 754 = 23 lod. Cas. 1002. 

_S. 307 f = 1382. 8. 307: 1872, e. 263, paras 

5 and 6 k 

See JURY. 

See REFERENCE TO HlQH COURT. 

See Trial by Jury. 

Stie VERDICT OF JURY. 

(2933)—S- 307 (-Crim. Pro. Code, 1882, 
s. 307 )-Ke/eJ-e»Ke 6?/ Sessions Judge to BigkCourl 
undo — Duty of High Coujf.—Where a Bessions 
Judge refers to the High Court, uuder s. 307 of 
the Crim. Pro. C^de. a cise in which the Judge 
disagrees with the jury who returned a verdict 
of acquittal, the High Court has to oonsider 
whether the evidence for the prosecution is so 
clear as to take the responsibility of differing 
from the opinion of those to whom the decision 
of the facts is entrusted by law Queen- 
Emprbss V. Vithal. Rat. Un. Cr, C. 626 = 
Cr. Rg. 58 of 1892. 

(29.34)—S. 307—Perdief of jury contrary to 
weight of evidence—Duly of Seisions Judge.-In 
a case where the Sessions Judge thinks that the 
verdict of the jury is contrary to the weight of 
evidence, it is the duty of the Bessioua Judge, in 
a reference to the High Court under a. 307, to 
set out on wbat portions of the evidence or on 
what facts disclosed by the evidence the ao- 
ousad should have been convicted. KiNO- 
Emperor v. Bhut Nath Ghose, 7 C.W.N. 
345. 

(2935)— S. 307—Trial of certain offences with 
jury and of others with jurors as assessors— 
Difference of Judge in verdict and opinion — 
Reference to the High Court,—k Sessiona 
Judge tried the aooused with the aid of a 
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jury. VliJj ;iccijsed were charged with ofiences. 
'f -.hich were triable with jury aud 
\\\tc not so triable. At the cooclusion 
rft.hi' iri^l.tbe Sos^ioug Judge took tho vet* 
f]ini * f the jury m re?pect of offences triable 
uitli jury; and, with regard to other charges, 
took the opinion of the jurors as assessors; 
and. di</igroeing with their verdict and opinion. 
Ihc Sessions Judge referred, under s. 907 of 
JboCnch*. tbn whole case to tbe High Court. 
The High Court upheld tbe verdict of tbe jury; 
and, with regard to the other charge?, returned 
tbe case to tbe Sessions Judge that be might 
deal with it according to law. remarking that 
the Sessions Judge should not bavo joined 
them in the reference. EMPEROR v. KalidaS 
BHUDAR, 8 Bom. L.R, S99«4 Cr.L J. 192. 

(2930)—S, 307, retevtnee to nifjh Court under 
•^Practice — Procedure^The term, opinion, 
tneaninq of ,—In this case, the jury unanimous¬ 
ly found guilty four out of eight persons 
charged with dacoity. finding the other four not 
guilty. The Sessions Judge agreed with tbe 
jury that one of tbe latter four persons was not 
guilty, but bo disagreed from their verdict in 
regard to tbe three others found not guilty, 
and referred their case to tbe High Court under 
6* 307 of tbe Code. Ilr^ld, it is the duty of tbe 
High Court, on a reference under the section, 
to consider the entire evidence and form its 
own opinion upon such evidence and it has been 
the invariable priciceot tbo High Court, in 
such references) to deal with the evidence 
agamsc tbo accused, treating the so-called ver¬ 
dict of the jury as their '^opinioD** referred to 
in this section. There is nothing in cl. (3) 
of the section warranting tbe interpretation of 
the term opinion in it to mean anything 
other tbau tbo respective conclusioos of the 
jury and tbe Judge and tbe term is not used 
therein to denote tbe reasons for such conclu¬ 
sions. Per Subrahmnnift Ayyar, Offig. C J- and 
Boddam, J, In cases of references under s. 307 
of tbe Code, expedient as it may be to have 
before tbe High Court tbe roasons of tbe jury, 
when any have been given, for tbe view taken 
by them in a particular case, the circumstance 
that no such reasons have been ascertained 
does not warrant the High Court to decline to 
go into the evidence and to arrive at its own 
judgment after giving due weight to the views 
taken by the Judge and tbe jury as to tbe 
guilt or innocence of tbe accused. EmpehOR 
V. ChellaN. 29 M. 91 »3 Cr.L J. 37L [Not 
F..1S G.L J. 522*IS Cr.L.J. 31«18 C.W.N. 
615-23 Ind.Cas. 175; Fol. 36 C. C29 = 9 C.L-J. 
638=10 Cr.LJ, 32 = 13 C.W.N. 757 = 2 Iad. 
Cae. 497.] 

(2937)—B. 307 ( = Cri?7t. Pro- Code, 1882, 
s. 307j—Ycrdicf of jury—Reference to High 
Court—Potoere of the High Court .—A bare 
verdict of * not guilty ’ may be as consieteot 
with a belief of a great part of tbo evidence for 
the proeeoutioot as with a total disbelief of 
every part of it. Where, therefore, there are 
DO specific findings of the jury before the 
High Court, it will not interfere upon a mere 
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preponderance of evidence, or, unless it is satis* 
fied, beyond reasonable doubt, that tbe verdict 
is BO distinctly against tbe evidence, tliat it 
may be termed a perverse verdict- In re 
Pamanna. 2 Weir 38S [F., 2 Weir 390.] 

(2938)—S. 307— Verdict o/yurv.—When a case 
is referred to the High Court under s. 307, tbe 
Court may exercise any cl the powers which it 
may exercise ou appeal under s. 423. Tbe 
whole case is before the Court, and it is for it to 
say whether, upon the evidence, tbe accused 
should be acquitted or convicted* Due weight 
must be given to the verdict of the jury, unless 
it appears to be not only unsatisfactory and 
unjust, hue also unreasonable as well as to the 
opinion of tbe Judge who has beard tbe evi¬ 
dence. hi re NagaH, 2 Weir 390. 

(2939)—S. 307— Verdict of jury. — The test 
whether tbe High Court should interfere with a 
jury's verdict on a refcrcnco under s. 307, is 
wbelber reasonable and cautious men might 
be disposed, on the evidence laid before them in 
tbe case, to entertain a doubt as to the accused's 
guilt* If there should be any doubt, the Court 
must not interfere with the verdict, even 
though it should form conclusions different 
from those drawn by the jury- QUEEN* 
Empress V. Nazir Ha.san, S.C. 234, Oudh. 

(2940)—S. 301—Duty of Judge to confine 
himself to evidence properly given before nim.— 
In a trial held by a Sessions Judge, he is ex¬ 
actly ID tbe same position as tbe jury in dealing 
with the evidence properly given before him, 
and he is bound to confine himself solely to 
such evidence. That is tbe rule which sbouM 
invariably guide him in making a reference to 
tbe High Court under s. 307. Grim. Pro. Code. 
QubEN^EMPRESS V. JADUB Das, 27 C, 295 = 4 
C.W.N. 129. 

(2941) *--S. 307 —Jurisdiefion of High Court 
exercising jurisdicticn under the section to send 
prisoner to jail outside Presidency Toxon — Pri¬ 
soners Actf III of 1900, ss. 7, 8 and 9, —The 
jurisdiction, which tbe High Court exercises in 
bearinga case submitted to it under s.307, Crim. 
Pro, Code, is not original jurisdiction in any 
sense, the bearing not having any of the essentials 
of an original trial. It bears tbe case as a Court 
of Reference, in tbe exercise of tbe jurisdiction 
vested in it by ol. 28 of tbe Charter Act, which 
is, by the terms of that clause, co extensive with 
its appellate jurisdiotioo* Therefore, it has 
power, on conviction and sentence, to send tbe 
accused to a jail outside tbe Presidency Town. 
In the matter of HORACE Lyall, 29 C. 266=6 
C.W.N, 254, F.B. 

(2942)—S. 307 { = Crimp Pro, Code, 1882, 
s, 301)''Penal Code, ss, 395, 396 and 412— Judge 
trying a case under s. 396 with jury instead of 
xoith assessors—Disagreement with jury—Refer¬ 
ence to High Court—Procedure —Ten persons 
were charged with having committed dacoity 
and murder in committing dacoity^ offences 
punishable under ss. 395 and 396, Penal Code, 
and some of them were also charged with hav¬ 
ing received some of the stolen property under 
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e. 413 ol the Code, aod vfere committed to the 
SessioQs. From a perusal ot the prehmioary 
register, it was olear that the accused were 
guilty under e. 396 aod not under s. 395. The 
SesaioDS Judge, instead of trying iho oaso With 
assessors for the offence under s. 396, which 
was only triable by the Judge with assesBors^ 
tried the case with a jury. The jury returned 
a verdiot o( not guilty, but the Judge disagree* 
ing with the jury referred the ease to the High 
Court under s. 307, CriiB. Pro. Code. Beld^ 
that the procedure adopted by the Judge was 
wrong and that he should have tried tbe case 
with the aid oi assessors. Heldy further^ that, 
under tbe circumstances of the case the proper 
course for the High Court to adopt would bo to 
proceed with the case under s. 307, Orim, Pio. 
Code, as amended by s. Sol Act XIII c.t 1896, 
and to determine whether the accused \7ere 
guilty ol dacoity is. 395. Penal Code) or cot, 
after considering the entire evidence and after 
giving due weight to the opinion of the Sessions 
Judge and tbe jnry« instead of ordertog a new 
trial by tbe Sussions Judge for the offence 
under s. 396, Penal Code, which would be 
attended with inconveniences and was not 
necessary for the ends of justice. QUEEN EU* i 
PRESS v.ANOA VALAYAN, 22 M l3»2 Weir, 
705*2 Weir 383*1 Weir 446. [i?., 12 Or. 
LJ. 486* 12 Ind. Cap. 96*1911, 2 M.W.N. 
197,37 M. 236=13 Cr. L.J. 739*17 Ind. Cas. 
51.] 

(2943)— S. 207— Evidence Aci, s, Dis¬ 
agreement oetween Judge and iury^Dutxes 
of the High Court on reference — Murder — 
Circumstanlxal tvidence—l^ossessxon of deceased's 
hloodsiained ornaments and cloOies — Presump^ 
tion of betng murderer —V^rdjef of juryt value 
of, where presumption of law not explained.—in 
tbe case Ota relereoce to the High Court on a 
dieagreement between tbe Sessions Judge and 
tbe jury, under s. 307, cl. {')), Grim.Pro. Code, 
the High Court is to give due weight not to the 
opinion of tbe jury alone but to that of tbe 
Bessious Judge as well. Where, ic a ca^e of 
murder, bloodetaicad urnatneuts were louod in 
the room occupied by the accused and tbe 
evidence established that those arviotes belong' 
ed to tbe deceased, and in tbe Sessions Judge's 
charge to the jury, there was nodireettoa point¬ 
ing out that the poss^s.sion in this case, if 
believed, whs a fact from which tbe Court might 
presume not merely theft or receipt of stoleo 
property but also murder with which the 
aoonsed was charged. Held, that this wee a 
serious omission detracting materially from 
tbe value of tbe verdict and opioion of tbe 
jurors. It is especially important that a Judge 
should point out a presumption of this kind^ 
because jurors are often reluctant to act on that 
which is commonly known as ciroum%taotial 
evidence. EMPEROR v. 8HB1EH NEaMaTU- 
LLA, 17 O.W.M. 1077*14 Or. L.J. 896*21 
lod. Cas. 166. 

(3944)—S, 807 — Unanimous verdict, due to 
fnisdireciion, of acquittal on charge of rioting, 
agreed to by Judge—Verdict of guilty of grievous 
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hurt not cliorfjr^^d— Court, power ol, on 
reference, to reconsider charge of rioting— 
Disfinefion between civil and ctimwal trespass 
— Criminal trespass, essential element in— 
Cutting across another man*$ land to save one- 
selfaxid family from flood, t/ crvninal trespass.-* 
Of five accused pe^^ous. the jury unanimously 
found one guilty under s. 301, I.P.C., and the 
Judge agreeing with that verdict senteuced him 
to transportation (or life. The other four 
accused persons were charged under ss. 148, 
304/149, 32C/149. I,P.C., there being no 

charge under s. 326, I.P.C. The jury unatii^ 
mously acquitted them of tbe charge of riotiug, 
and the Judge agreed with them but tbe jury 
found them guilty under S* 826. I.P.C. The 
Judge made a reference to tbe High Court 
under 8. 307, Crlm. Pro. Code, on the ground 
that the verdict under s. 3*26, I.P.C., was 
illegal and unwarranted by tbe evidence and 
should be altered to one under s. 326 road with 
s. 149. I.r.C. He/d—that, on the reference, 
the High Court could not consider tbe question 
of rioting in respect of which the Judge aod the 
jury were agreed ; a fotiiori it could not 
consider any charge made by implicaticn under 
8. 149, although the verdict of the jury 
acquitting tbe accused of tbe charge of rioting 
was based on a misdireotion, as tbe Judge did 
not explain to tbe jury tbe distinotion between 
civil and criminal trespass before telling them 
that the complainants had trespassed into tbe 
disputed land. That, there being no charge 
under s. 326, I.P.C., independently, there 
could be DO verdict given upon it, aod the 
verdiot of tbe jury finding tbe accused guilty 
under s 326, I P C., was illegal and void and 
must be set aside. (16 O.W.N. 1077 , 31 0. 
6S8, i?.) Ocimiual trespass depends on the 
intention of the offender and not upon the 
nature of tbe act, and when a mao's intention 
is to save bis family aod property from 
imminent destruction it cannot be said that 
because be. with that object in view, oommits 
civil trespass on bis neighbour’s land aod cuts 
a portion of bis neighbour's property (which he 
ordinarily would not be jnstiffed in doing), he 
is guilty of any oriminal offenoe. ElNQ- 
EMPEROR V. Madan MaNDAL. 18 C.W.N. 
688*19 Cc. L.J. 155 = 22 Ind. Caa. 731 = 41 
C. 662- 

(2945)—S. 307—See appeal, CASES WHERE 
APPEAL DOES NOT LIB. Rat. Uo. Or. C. 691 
= Or. Rg. 14 of 1894. 

(2946)—8. 307 —Disagreemeot betwaen'Judge 
Aod jurv—Reference when to be made to High 
Court-See Evidence—General, 14 Cr. L. 
J. 660 = 21 led. Oae. 900. 

(2947) 8. 307—Duty of High Court—See 
Penal Code, ss. 299, 300, 804. 16 Or. L.J. 
513 = 34 lod. Gas. COl. 

(2948) 8. 307—See REVISION—Matters 
PEBTAININQ TO EVIDENCE, 16 C. 369. 

(2949)—S. 307 (c)—Jle/erence, validity of—^ 
• Opinion oj the jur®.’—The expreeeion “ opinion 
of tbe SeeeioDa Judge aod of the jury ” in ol. (c) 
of a. 307 of the Oode ie equivalent to “opinion 
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of the* Sfs ioiid Jud^e and verdict of the jury.” 
EMI i'JCOit V. TaHAPAIM NaSKAR, 18 C L-J. 
522 M3 Cr. L.J- 31*22 !nd. Cas. 175 = 18 
C W N. 613. (39 M. 91, Diss.) 

(3950)—5. 307 ► sub'S, 2—Sessions Judge if 
Lfjund (0 refer whole case when disagrteing with 
vejrluf regaichng ^ome accused 07ily —Confession 
— ('ofroboration—Evidence Act, s 30.—Sub-s. 
W) <?f s 307, Cnm. Pro. Code, does not miend 
tbat wbeij the Judge is occ prepared to accept 
the verdict of the jury io its entirety, the 
whole case is to bo referred to iho High Court. 
It oEily contemplates a rcfi*rence to the case of 
those persoDS in respect of vvbom the Judge 
declines to accept tho verdict. Wheu the 
Judge ^igreos with the jury in respect of any 
particular accused, tbu Judge ought to convict 
and scuteiico or acr^mt that accused as the case 
may be. Tbc of a co-accused can be 

taken into con^ldc^at^onl but the C:^urt 
require^ cocrob iralion before actiog upon such 
a coQle^sion. Where tho corroboration coo- 
aiRted of statcnitnts of witnesses which though 
giving rise to suspicion were consistoot with 
the innocence of the accused : Held, that the 
corroboration foil far short of what is required 
to support a coovi'^tion. KISG EMPEROR v. 
Baiiun ALI. 19C W.N. 584 = 21 C.L.J. 492 = 
16 Or L.J. 321 = 28 lud Cas. 637. 

(2951)—8. 307—Sec Nos. 2422, 2423. 2759, 
2393. 2894, 2917, 29l8, 2923, 2930, supra and 
Nos. 3270. 3594. infra. 

12952)—Ss. 307, 238—See HIGH CoURT, 
SUPERINTENDENCE AND POWERS OF, 3 C. 
189. 

(2953)—8s. 307 and 269 (3)—See VERDICT 
OF JURY, 9 Bora. L.R. 1037=7 Cr. L.J. 236. 

(2954)_S9. 307, 310—Ses PREVIOUS CON¬ 
VICTION, SO M. 134 = 6 Cr. L J. 422. 

(2965)—Ss. 307 and 337—i?e/«rence (o (he 
High Court by the Sessions Judge when he 
disagrees w.th the vtrdict of the jury^Circum^ 
stances justifyxn^ reference —High Court's power 
in the reference io go into evidence^Pardon io 
the app} over ^Reasons for granting patdont 
omission to staler consequence — Approver's 
testimony, the corrobaration needed--Confession, 
facts 2 /irott^mc; suspicion on the (ruth of ^Penal 
Code {Act XhV of lb60), ss. 114,30*2. 392.— 
Where the facts which led up to the tender 
of pardon appear ou the recordi the omission on 
the part of a Magistrate (c^lber than a Presidonoj 
Magistrate) tendering pardon to a would-be 
approver under s. 337. C:im. Pro. Code, to stale 
reasons is not an illegality or irregularity wbioh 
vitiates tho proceeding under that seotion and 
renders the evidouce ot the approver ioadmis* 
eible. In dealing with a reference under s. 307, 
Crim. Pro« Code, the High Court must cooeider 
the entire evidence and give due weight to 
the opioioDs of the Sessions Judge and jury, 
iDcludingthe opinion of the miooriiy of the 
jury when the verdict is divided. When a 
SeSRioDS Judge, after the jury have given tbeir 
verdict, disagrees with the verdiot and decides 
to make fk reference to the High Court, he may, 
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after telling the jury bis iotention to do so, ask 
the jury to give their reasons for the verdict and 
record those reasons* But the circumstance 
that no such reasons have been recorded by the 
Sessions Judge decs not warrant the High Court 
to decline to go into the evidence and to arrive 
at its own jud^jmeut, after giving duo weight to 
the views taken by the Judge and the jury as 
to the guiU or innocence of the accused. Facts 
and circumstances rendering an approver’s 
testimony unreliable, discussed. EMPEROR 
V. Annada OHARAN Thakur. 13 C.W.N. 757 
= 9 C.L.J. 638 = 36 C. 629 = 2 IndXas. 497=10 
Cr. L.J. 32 (6 C.L.J. 224. 29 C, 128, 9 C.L J. 

43*2, F.; 7 C.W.N. 135, 29 M. 91.fi.; 2A.LJ. 
475, Diss.f [R . 41 C 621 = 14 Cr.L-J. 660 = 21 
Ind. Cas. 900, 18 C.L. J. 622 = 18 C.W.N* 615 = 
15 Cr. L.J. 31 = 22 Ind* Cas. 175.] 

(2956)—Ss. 307 and 369—Ftrdicf of jury, 
acceptance of—Power of Sessions Judge to re- 
consider the verdict^ and refer the case (o the 
High Court, —It is not open to a Sessioos Judge, 
when be has once accepted the verdict of the 
jury and has postponed the case for parsing 
sentence, to re^consider his order and refer the 
case to the High Court under 8. 307, hut be 
must pass sentence on the persons awaiting 
sentence oq the verdict. QUEEN-EmPRESS 
V. MOJAHUR RABMAN, 4 C.W.N. 683. 

(3957)^Ss. 307. 383. 491 and i56—See 
APPEAL—Cases where appeal lib, 29 C. 
286 = 6 C.W.N. 254, F.B. 

(2958)—Ss. 307 and 418—Sre VERDICT OF 
Jury, 4 M.L.T. 433-9 Cr. LJ. 9*5, 14 M, 
36-2 Weir 390* 

(2959)—8e. 307, 4lft, 423-Sec ACT TII OF 
1884, s. 8 (6), 9 A. 440«A.W.N. 1887, 39. 

(2960)—8s. 307. 429 -See REFBRNCE TO 
HIGH COURT, 10 B. 497, 13 M. 343 = 2 Weir, 
389, 9 C.L.J- 452*2 lod. C%<‘. 693, ll C.W-N, 
716 = 5 Lr. L.J. 484. 15 B 452. 

(2960 aj—S. 308—Sec No. 3487, infra, 

-8, 309 (= 1882, s* 309: 1872, aa. 25S* para 

1, 261, 262 ; 1861, 8. 324.) 

See ASSESSORS. 

(2961)—S. 309 ( = Crim. Pro. Code, 1882, 
3. 3091—Sumr?a?ij up ot evidence by Sessions 
Judge. —The power of summing up tho evidence 
shooid be exercised by the Sessions Judge, 
under $. 909 of the Crim. Pro. Code, in long 
and intricate cises : and he should not obtrude 
on the assessors bis own opinion on the worth¬ 
lessness or otherwise of portions of the evidence. 
Shadulla Howladar V. Empress, 9 G. 
875 = 12 C.L.R. 506. 

(2962)—S* 309-Cose tried with assessors^ 
Judge differxTig from assessors—Duty of Judge 
to record the grounds of their optnton.—Where, 
io a case tried with the aid of assessors, the 
Sessions Judge's views differ from the opinions 
of the assessors and he gives judgment with¬ 
out oonformiog to their opinioiiS, it is bis duty 
to record, in his judgmenti the opinion of (he 
-assessors with the reasons given by them (or 
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those opinioDS. GURANDITTA v. KING- 
EMPEROR, 48 P.R. 190S, Cr. * 192 PX.R. 1903 
» 3 Cr. L,J. 1S2. 

^ 2963 )—5. 309—Sessions Couri—Opinion of 
Assessors^Assessors are not Judges of 
In a SeesioDS case, tho Assessors are not Judges 
of questions of fact, Tho Code of Criminal 
Procedure does not iovest them with the power 
of appreoiatiog the evidence so as to bind the 
Judge. Their opinion must have regard paid to 
it. but after all it is the Judge who is to decide 
the case on the facts as well as law. EMPEROR 
V. SHANKAR BALVANT KULKaRN!, 14 Bom 

L.R. 710=: 16 Ind.Cas. 325 = 13 Cr. L J. 677*1 
Pom. Cr. G, 159. 

(2964)—8. 309—See PLEA OF GOILTV, 7 
Bom, L.R. 731«2 Cr. L J. 609. 

« 

(2965)^8. 309-Sre Nos. 1670, 2760, 2761, ; 
supra and No. 4092, infra, ^ 

(2966)—Ss, 309, 366 {^Crim. Pro, Code, | 
Act X 0 / 1882, ss. 309, 3561— record \ 
Where it appeared from the record ; 
ID a Sessions case that there were the following 
dofeots, (1) that while the record showed the 
opinion of the assessors was that the accused 
wore guilty while their znainfest intention was 
to acquit them as the Judge eventually did, < 
(2) that the minutes of the evidence of some 
witnesses was not made as the exsminatioD of | 
those witoe.sses proceeded, held that the provi- . 
eiooft of 69 . 309 . 356 of tho Grim. Pro. Code, j 
had not been complied with and that tbero 1 
should be a re-trial. EMPRESS v. BarMA.UT, • 
A.W.N, 1891, 14S. 

(2967)—Be. 309, 366-See JUDGMENT, 20 
P.R. 1879, Cr. 

(2968) —Ss. 309, 403, 423 — Practice — | 
Assessor's opinions how to be taken — Cross* 
examining assessors, contrary to laio^Right of 
private defence—Rioting — Right of private 
de/rnce, if exceeded^Punishment^Conviction 
set aside—i?e*friaf.-A trial is altogether vitiated 
if the assessors are not asked and are apparently 
not allowed to give an independent opioioo on 
the case. The cross-examination of tbeassepsors 
ia entirely contrary to law. 8. 309 of tbe Code 
of Criminal Procedure gives tbe Judge no power 
to question tbe assessors until they have 
delivered their opinions orally and be has 
recorded such opinions. If there is anything 
obaoure in their verdicts there is no objection 
to the Judge asking questions to clear up such 
obscurity ; but be is bound to allow tbe assessors 
to express their own opinions independently in 
(heir own words on tbe whole case, before 
interfering with them in any way or asking 
them any question whatever^ except *‘wbat is 
your opinion.’* When a Court finds that an 
accused bad tbe right of private defence in any 
ease, it ought not to convict any of them of 
rioting. It is imposaiblo that a mao who is 
acting in tbe exercise of a legal right can be a 
jnember of an unlawful aesembly. Any peteon 
who exceeds tbe right of private defence is 
lUble to be punished foe the speelflp pfieoop of 
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culpable homicide or other orime which he may 
be found to bavo committed in excess of that 
right. Wben a conviction is sot aside and a 
ro-trial ordered, the wholocase isro-opeoed, and 
tbe accused must bo tried aRain on all the 
charges originally Ir-traed. Having regard to 
the provisions of s, of tho Grim.Pro. Code, 
tbe provisions of s. 403, in that respect, cannot 
apply. NAZfMUDDtv. EMi’KROR, 13 Cr, L.J. 
497 = 15 lod. Cas. 641 = 40 C. 163. (‘22 0. 377. 
Btl.) [B.. 15 Cr. L.J. 335 = 23 Ind. Cas. 985 
= 18 C.W.N. 498.] 

(2969)—Ss. 309, 494—See WITHDRAW.^L OP 
Prosecution, Eat. Uo. Cr. C. 307 = Ct. Rg, 
58 of 1886. 

(2970)-Ss. 309, 537 ( = Cri)K. Pro. Code, 
1882, ss. 309. 537)—Cose tried icilh the aid of 
assessors —Owtisston fo record jii'fjHicnf.—The 
omission of a Judge to record a judgment in a 
case tried with the aid of assessors, is an irregu¬ 
larity ; but it is covered by s. 537 of the Code, 
In re SAVU PASUMBADI. 2 Weir 392. 

-S. 310 ( = 1882, 8.310;. 

See PREVIOUS conviction. 

(2971)—S. 310—Ferdicf oj acquittal ~~ I^o 
qiuslioning, therefore, of previous conviction 
Referoice —Procfdure.—The accused was tried 
by a Court of Sessions on ihe charge of iheft 
of a cap, but was acquitted by the jury. Owing 
to this verdict, the Sessions Judge was disabled 
from asking Iba prisoner about his previous 
conviction, with which also the prisoner was 
charged. Upon a reference to the High Court 
by the Sessions Judge, held that the accused 
was guilty of tbe oDence of theft aud that the 
case should be remanded to the Court of 
Sessions in order that it might proceed to 
fiuish tho trial by applying the procedure 
prescribed by s. 310. QUEBN-EMPBESS v. 
GOVINO JHAVBYA. 2 Bora. L.R. 336. 

(2972)—S. 310 ( = Cri»t. Pro. Code, 1862, 
s. 310) —Proof of previous conuieftons.—In a 
trial by jury or with the aid of assessors, the 
record should invariably show that reference 
to a previous conviction has not been 
until the subsequent offence has been found 
proved against the accused. KBISTO BBHABI 
DaSS V. EMPRESS, 12C.L.R. 553- 

(2973)—S. 310 — being informed of pre¬ 
vious conviction before takmg their verdict on 
subsfanfive offence. —Where a Judge informed 
the jury, before he took their vordiot on the 
substantive offence that the accused was 
charged as an old offender, held that be acted 
in direct violation of s. 310 of the Code. In re 
CHONDI PBBUOADU alias JILLaBIGADU, 
2 Weir 393. 

(2974)— 3. 8)0 {=Crim, Pro. Code, Act X of 
1882, s. 310)-rP«noJ Code, s. 15—Trial by jury 
—Procedure.-Where in a trial by a Beasions 
Judge and jury, one of the witnesses was allow¬ 
ed to state that he had heard that the aocused 
was an old convict, and it appeared that the 
jury were awarq of the pravioot oonviotion 
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before tliov pave their verdiot, held that the 
acoii'^ccl luight have been prejudiced by tbecon- 
trivveiuion of the provision in a.210 of the Crim. 
Pro Code, and that there should be a new trial 
llMrBBHS V. JHINGURI, A.W.N. 1890, 12. 

(2975)—S. 310—See No. 2954, supra and 
No, 3119, infra. 

(29761—Ss. 310 (a), 537 ( = ss. 310 {rt», 537, 
Crini, Pro. Codty Material irregnlafit*^, 

—Where a Sessions Judge had at one and the 
same examination of the prisoner, after the 
evidence for the prosecution bad been taken, 
enquired from him what he bad to say on the 
charge of theft and also on the charge of 
having been previously convicted, held, that 
this irregularity could not aOeut tbo conviction 
of the accused, if it bad cot occasioned a failure 
of justice. BEPiN BEHani SH-aha v. 
Empress, 13 c.L.R, no. 

(2977)—Ss. 310, 343 and 511—Pretitous con- 
liicfions how to be proved—Examination of ac¬ 
cused to prove such convictions, whether proper— 
Evidence Act. s, 91.—Previous oonvictions 
should, regard being had to the provisions of 
B, 91, Evidence Aot, and s.511, Crim. Pro. Code, 
be proved by copies of judgment or extracts from 
judgments or by any other documentary evi¬ 
dence of the fact of such previous oonviotion; and 
tbo examination of the accused io respect of 
those convictions is, having regard to e. 342, 
prim. Pro. Code, without legal warrant or 
justification. A Sessions Judge is, bonever, 
justified, under s. 310, Crim. Pro. Code, in 
passing sentence on the accused on an admission 
by him of previous convictions, sod such sent¬ 
ence should not be interfered with, unless the 
aooused has been prejudiced by the irregularity 
in the enquiry as to the previous convictions. 
Yasim V. KINO Emperor. 28 C. 669-8 C.W. 
N. 670. (26 C. 49, F.) [i?., 28 B. 129. 3 L.B. 

R. 208.3 

(2978)— Ss. 317, 339—APPROVER, 37 C. 
845,8.3. 

-S. 321 (-1882, 8. 321; 1872, 8. 400; 1861, 

8. 329). 

(2979)—Ss. 321. 324—Sen Assessors, Rat. 
Un. Cr. 0. 304 =Cr, Rg. 62 of 1886. 

-S. 322 (-1882, 8. 322; 1872, 8. 401, para 

1; 1861,8. 380, para 1), 

(2980)—Ss. 322 and 323—See LEGAL PRAC¬ 
TITIONERS — ADVOCATE, L.B.R. 1872 — 
1892, 260. 

-S. 323 ( = 1882, 8. 323; 1872,8.401, para 

2 .) 

(2981)—B. 323—See No. 2980, supra and 
No. 3574, infra- 

(2982) “ Ss. 323, 345 (51, 439. iG3-Appellate 
Court—Power to sanzlion compromise.— The 
power of an appellate Court to grant sanction 
to compromise a case arising nndet s. 323, 
Crim. Pro. Code, is given to an appellate Court 
nnder ol. 5 of s. 345 of that Code. Tbiseection 
ia rendered noneoessary if the appellate Court 
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be held to have power to grant sanction tO' 
compromise under el. (d) of s. 463 of the Coder 
6. 439 grants certain fixed powers, and does not 
mention s. 345, ol. (5|. Naqi ABMAD v. 
Kinq-Emperor. 11 A L.J. 13 = 18 lod Cas. 
270 = 14 Cr. L.J. 46. (32 A. 153, Doubted-) 

-8. 324, paras 1 to 3 ( = 1882. s. 324; 1872, 

8 . 402 ; 1661, 8 , 331), and parae 6 and 7, 
( = 1882; B. 326; 1872, s. 403; 1861, 8. 332). 

(2983)—a. 324-Sce No. 2979, supra. 

-S. 326 (=1832, 8 326 ; 1872, a. 407; 1861, 

a. 336), 

(2984)—S. 326 ( = Crim. Pro. Code, 1972, 
s. 407)— Duty of issuing aprecept.—Tbe doty of 
issuing a precept, wbicb is imposed on tbeOourt 
of SesBioDS by e. 407, Cfim. Pro, Code, 1872, 
cannot legally be performed by a Subozdioate 
Judge in temporary charge of the ouf rent duties 
of the Sessiooa Judge. Karwar SDB Judge'S 
Letter, No. 646. Rat, Uo. Cr C. 146, 

(2985)—8. 326—See No. 2783, supra. 

(2986)-S5. 326, 327 (*Crm. Pro. Code. 
1882, ss. 326, Appointment of assessors 

outsidt persons summoned, —The Seasioos Judge 
has no power to select any one to act as an 
assessor who has not been summoned under 
8 . 326 or s, 327, Orrm. Pro, Code. EMPRESS 
Badri, A.W.N. ]894, 207. 

(2987>—Se. 326, 637—See ASSESSOR, 13 0. 
C. 337s8lQd. Cas. 874. 

-8.327 (s 1882, 6. 327 ; 1872, e. 410; 1861, 

$. 336). 

(2988)-S.327—5ec NoSs 814, 2986, supra. 

-S. 332. paras 1, 2 and 4 (» 1682 , a. 332; 

1872, 8. 4t4; 1861, b. 354) ; para 3, new* 

(2989)—S. 3u2—Service of summons ser* 
vant of juror—Civ. Pro. Coae. Acl XIV of 1882. 
s, 10.—On the analogy of 9. 70 of the Civ. 
Pro. Code, a service of summons on a juror, in 
order to be sufficient to make him liable under 
s. 332 of the Crim. Pro. Code, cannot, outside 
the Presidency towns, be effected on bis servants 
In the matter of the petition of Bbhari Lal, 
A.W N. 1899, 13. 

(2990)—Sj. 332,403# 437—.DiscAarje, order of, 
bp High Court Sessions, if anj/ bat to fresh pro* 
ceedinj^s—Nolle prosequi.—An order of dteebarge 
by the High Court, in the exercise of its Original 
Criminal JurisdiotionJs no bar to fresh proceed* 
ings being taken before a competent Magia* 
trate upon complaint or upon a Polio6*teport or 
under a. 190 (c) of the Code of Criminal 
Procedure, (29 C. 726=6 C.W.N. 633. B.) 
Where an accused peraon was put upon his 
trial before the High Court Sessions on charges 
punishable under ss, 363 and 866, Penal Code, 
and an order of discharge was passed upon the 
Advocate-General entering a nolle prosequi and 
subsequently the accused being again sent up 
to take bis trial upon the eame charges, the 
Deputy Magistrate held that he could not be 
BO tried : Held — That the Magistrate wad 
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wrong in deolioing jutisdiotion which he 
undoubtedly had. and he was bound to adjudi- 
oaie on the charges properly laid before him 
against the accused. Held also—that the order 
of discharge by the High Court Sessions could 
not be set aeido by any tribunal, and it did 
not require to be sot aside for initiation of fresh 
procecoings on the same chargee- KlNO- 
EMl’EROR V. SHEIKH IDOO. 16 C W-N. 983- 
15 lod, Cae. 488 = 13 Cr. L.J. 488. 

(3991)—Ss. 333, 665—StC JUDGE OF HIGH 
Court, 2 C.W.N. 48i. 

-8. 334 ( = 1882. a. 334). 

(2992)—S. 334—See No. 2332. supra. 

_8.337 ( = 1882. a. 837; 1872 S. 347 ; 1861. 

B. 209). 

See ACCOMPLICE. 

See ACCUSED Person. 

See APPROVER. 

See Pardon. 

(2998)—S. 337—Scope o^—This eection does 
not contemplate either that the District Ma¬ 
gistrate ehould delegate the tender of pardon 
to a Subordinate Magistrate who has no con¬ 
cern whatsoever with the case, or that the said 
Magistrate should record informal etatemeote 
which ate not and could not be admissible as 
evidence, loacasewbeio tbo tender of par¬ 
don must bo regarded as a tender by the Dis¬ 
trict Magistrate, who examined, as witnesses 
in the case, the persons who bad accepted the 
tender, the Diettiot Magistrate was debarred 
under e. 337 (4) Itom trying ihe case bimsell. 
The Magietcato’s order releasing on bail the 
persons who bad accepted the tender was 
wrong, beoauKC they were not already on ail 
at the time. EMPRESS v. BODHAN, 13 C-P.L. 
R. Cr. 7. 


(2994)—S. 337— Pardon icndered^Reascms 
to be recorded.-ViheD a. Magistrate tenders a 
pardon under the said section, he le ^uod to 
record his reasons for doing 
EMPRESS V. NQA TUN BAW, U.B R. 1897 
1901. Yol.1,81. 

(2996)—S. 337 (=C'nm. Pro. Code, 1882, 
a. 337)— Condition of pardon.-The only oondi- 
tion OD wbiob pardon could M tendered ^ 
accused person is the one specified in a. 337 of 
the Crim. Fro. Code. It cannot bo stipulated 
that the accomplice ehould testify to having been 
present when the crime was coromitted. 
Queen-Empress t Yakub, Rat. Un. Cp. c. 
6t2=0r. Rg. 34 of 1892. 

(2996)-S. 397 (-Crim. Pro. Code, 1082, 
s. 209)—Power to lender a conditional pardon. 
—The power to tender a conditional pardon 
under s. 209, extends to cases triable by the 
Magistracy coDourrently with the Oouri of See- 
eioDB. High Court proceedings, ioth 
NOV. 1864, 8 H.H.C. App. 2 . 

(2997)—S. 837 ("Criw. Pro. Code, 1861, 
8 209) -Power under the eeefton, when exereis- 
ails.—The power given to A M^Uttete. under 

122 
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3. 209 cannot properly bo exercised except with 
a view to tbo committal of a case for trial 
before a Court of Sessions. HIGH ^O^RT 
Proceedings, 26th July 1866, 3 M.H.C. 
App. 4. 

(2998) • S. 337—/^o>i-^ul/Ifj>ienf o/ condiftons 
of pardon—Trial of opprover.—Noibing '='® 

done against an approver who has not complied 
with the oonduiou on which the tender of 
pardon was made to him, until after the case m 
the Court, of Sessions has been fimsbed ; then 
bis trial should be oommenced dc novo. QUEEN- 
EMPRESS V. BHAW. 23 B. 493, p'f* 

L.R. 123. 4 Bom. L.K. 82G. 5 N.LR. 134; 
Appl.. 24 M- 321=2 Weir 396 ; li . 3 Bom- L. 

R 271=25 B. 675, 62 P-L.B. 1903 = 4 I .R. 
1903. Cr.. 6 O C. 236.U B.R. 1907. 4tb Quarter. 
Ctim. Pro. Code, p. 7 = 14 Bur. L.R. 306-7 
Cr. L,J. 245.] 

(-2999)—S. 337 —Condifionaf pardon—Breach 
0/co'idition.—No action can bo taken against 
a petfon who has accepted a pardon, for breach 
of the conditions on which the pardon was 
tendered, until after the case in the Court of 
Sopsioiia has been finished. EMPEROR v. 
REVAPPa, 4 Botn. L.R 826. [E . lO Cr. L J. 
418 = 3 Ind. Cas. 922 = 5 N.L.R. 134.J 

<30001—S. 337—Tender of condiftbnai pardon 

_IPti/idrau’af of the pardon by the corntnillmg 

Magistrate without ilacing the person before 
Sessions Judge for giving his evidence—Validity 
—Tnal of approver-tVhen pardon to be w^n- 
draiiu and Oy whom—Good faith.—S. 337, 
cl. 12), Ctim Pro. Code, requires tbft 
person accepting a tender of 
examined as a witness in the case. The words 
“in the case” are purposely used eo a.s to inoluae 
tbe prolimioaty inquiry and do not refer to 
the trial only. Where an approver, when 
examined in the preliminary inquiry, keeps 
back material evidence within his koowledgo, 
tbe Magistrate can withdraw the pardon, and 
it ie not tbe duty of the prosecution to put him 
forward as a witness in the Sessions tnal. 
IF., U.B.R. 1907.'.4th Quarter. Cr'“- 
Code, p.7; R., 153P.L.R. 1905 = ^I/’®’ 

Or] When a pardon ie revoked, nothing shoula 

be done against the person who so forfeits it, 
until after tbe trial of the other accused le over, 
and then his trial ehould proceed de novo. (/<.. 
8 Bom. L.R. 740=30 B 611. U.B.R. 1907. 4tb 
Quacler. Ctim. Pro. Code. 7.] When a pardon 
has been tendered and has been acoepted. the 
utmost good faith must be kept on both sides. 
Good faith is broken if the witness does not 
disclose tbe truth to the Magistrate, and the 
oonditional pardon may be at once w^h- 
drasvQ as soon an good faith ia broken* ihe 
Ctim. Pro. Code does not specify by whom a 
pardon may be withdrawn. Ordinarily the 
anthority, wbiob makes an ofier. has tM 
power of withdrawal. Tbe proper authority 
therefore, to withdraw a pardon is the authority 
whiob graoted it, even after the trial has been 
held in tbe Sessione Court. Quebn-Empbesb 
V. RAMASAMI, 24 M. 821-2 895. 

10 Or.L.J. 418-3 Ind. Cas. 922-5 N.L.B. 
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Crira. Pro Code (Act Y of m^)~continMed. 

134. S Cr.L.J, 153=31 M. 272 = 3 M-L.T. 407. 
13 Cr.L .] 33= 13 Ind.Cas. 273 = 5 S.L.R. 174- 
Apur . n Cr L.J, 702 = 37 C. 345 = 16 C.W.n’ 
= Ind. Oas. 721 ; f?,, 33 JI. 514=7 M.L.T. 
i-l- o lud. Gas. 331 = 1910 M.W.N. 5=11 
Gr LJ 254, 7 Cr. L.J. 245 = U.B.R. 1907. Cr. 
; ^06; Comidercd, 9 Cr. 

L, J. oV 1 M. 173 i Ind. Ca3. 343,] 

(30ni)—.9. 337—Rft-oca/ion of pardon. —The 
authority which undeted » pardoD has ibe 

power to revr ke it where there are Rrounde for 

M. QUKEN-EMI'REss V. Ra.IA RiJI, 3 O.C, 
191. (A W.N. 1895, 103 and 24 C. 492. 7f.) 

(3002)—S. 337—Pfl?don—Case «o/ Irinbleex- 

clnsxvely by Court of Session or High Court- 
Evidence of approver. —U is ooly in case's 
triaWo excluRively by tbcCourt of Sessions or 
the HiRb Court that a pardon can be lawfully 
granted to an accused person. It is illegal to 
convert an accused person into ji witness ex¬ 
cept when a pardon ha.s been lawfully granted, 
and the deposirion of an accused person, to 
whom a pardon has been tendered for an ofience 

not exclusively triable by a Court of Session or 
High Court, cannot be considered againtit other 
persons accused of such oQencc. Durg 4 v 

TCmperou, 52 P.L.R. 1802. 

(3003)—S. 'iZl—Pardon—Case not triable 
exclusively by a Court of session or High Court 
-Accomplice etidence —Where the offence is 
not one triable exclusively by the Court of Ses¬ 
sion or the High Court, a pardon cannot be 
granted under s. 337, The evidence of an 
accomplice who is illegally pardoned and made 
a witness must be excluded in suob a case. 
Noa THA IIla V. QUBEN-EMPBESS, L.B.B. 
1893—1900, 51. 

(3004)— S. 337—“ Such offence" meaning of — 
Pardon, — Held by the Pull Bench:—The 
effect of the words, “such offence ” in s. 338, 
is to restrict the scope of the seotioD to the j 
offences referred to in s. 337, vis . offences I 
triable exclusively by a Court of Session or the 
High Court. A Sessions Judge cannot tender a 
pardon to an accused, under a. 336 of the 
Code of Criminal Procedure! when the offences 
for which be has been committed are not | 
triable exclusively by the Court of Sessions. 
N.A. SUPRAMANiyA AIYaB V. QUEEN-EM- 
PBESS, 10 M.L.J. 147, F.B. 

(3005)—S. 337— Pardem—Pardon by Local - 
Qovernment outside s. 337 of the Orini. Pro. 
Code— Pardon withdrawn and accused convict¬ 
ed—Acquittal when no breach of condition of 
pardon is sAotan.—When tbe Local Government 
sanctioned tbe pardon of tbe accused outside 
the provisions of s. 337 of tbe Criminal Proce¬ 
dure Code, on condition of his making a full 
disclosure of all tbe facts connected with the 
case within his knowledge, and tbe pardon was 
cancelled and the accused was prosecuted and 
convicted subiequently for tbe offence with 
wbioh he was originally charged, held, that it 
was, not shown that the accused bad failed to I 
act up to tbe conditions of bis pardon, that he I 


CriiD. Pro. Code (Act Y of 1898)-confm«ed. 

was entitled to be acquitted, and that he should 
not have been prosecuted. KdnWaR Singh 

V. Emperor, 126 P.L R. 1902=34 P.R. 1902 

Cr. ’ 

(3006)-s. 351—Pardon, fender of—Evidence 
Act, ss. 24 and 133—Confession by an accom* 
pfice-Admissibilily of evidence—IWaal induce¬ 
ment or threat—\^ithdrawal of case against co- 
(Reused—Discharge.—^.331 ot the, Crim Pro 

Code requires a Magistrate, who tenders a par¬ 
don, to record hiH reasons for so doing. Where 
however, the facts, which led up to tbe tender! 
appear on the record, tbe omission to state 
reasons is, not only notan illegality, but not 
even an irregularity which vitiates the proceed- 
»Dg5. The tender of a pardon by local Govern¬ 
ment. though of doubtful validity inlaw, can 
in no way be regarded as an inducement or 
threat, illegally held out to an accused person, 
to disclose or withhold any matter within bis 
knowledge, Where the Public Prosecutor put 
m a petition under s. 409. Crim. Pro. Code, lor 
withdrawing a case against one of the accused 

persons and tbe application was granted : Held, 

such person became a competent witness and 
bis evidence was admissible, even though no 
formal order of discharge was recorded. 
DEPUTY LEGAL REMEMBRANCER v. BANU 
SINGH. 3 C.LJ. 224 = 5 Cr, L.J. 142. [F.,3Q 
C- 629 = 9 C.LJ. 638=13 C.W.N. 757 = 10 Cr. 
L.J, 32 = 2 Ind- Cas. 497.] 

(3007)— S. 337 (=Criw. Pro. Code, AciX of 
1882, s. 337)— Tender of patdon to accornpLice 
[ — Authority competent to revoke,— Where a 
first class Magistrate has tendered a conditional 
I pardon to an accomplice and examined him as 
a witness, tbe only authorities by which the 
pardon can be formally withdrawn are tbe 
Magistrate himself before the commencement 
of tbe trial b> tbe Sessions Coutt and the 
Sessions Judge who can, if be finds the condi- 
tioQ of the pardon not fulfilled, direct the 
commitment of the accomplice for trial for the 
original offence. The District Magistrate baa 
no jurisdiction to withdraw tbe pardon, 
Empress v. Bhola, A.W.N. 1898,163. im 
F., 3 O.C. 19i.] 

{3008)-5. 337 {^Crim. Pro. Code, Act X of 
1872, s. 347)—Applicability.—The tender of 
pardon is restricted by s. 347 of the Cnm. Pro. 
Code to offences described as triable exclusively 
by a Court of Session. EMPRESS v. GOPAL. 
A.W N. 1882. 240. 

(3009)—5- 3S7 — Formal withdrawal and 
forfeiture of pardon if necessary before proceeding 
against approver for original offtnee.—Codec 
tbe present Code of Criminal Procedure, no 
formal withdrawal of a pardon and no formal 
declaration that a pardon bas been forfeited are 
required before proceeding against a person who 
accepted a oooditional pardon but violated the 
condition thereof. EMPEROR v. SABER 
AKUNJI, 19 C W.N. 179 = 27 Ind. Cas. 184. 

(3010)—0. 337—See BUR. ACT I OF 1899, 

S8. 6 and 8, 1 L.B.R. 62. 
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Crim. Pro. Code (4ct V of 1898 )—continued. 

(3011)—8. 337 — See CoMMlT^tENT TO 
SESSIONS COURT, A.W.N. 1891. 132. 

(3012) — S. 337—Sc« District Maois* 
TRATE. L.B.R. 1093—1900, 323. 

(30l3)—3. 837—SeeNo9. 65.187,1503. 1740. 
1741, 1830, 2525, 2091. 2965, supra arid 
No. 3120. infra. 

(3014)—Ss. 337, 338 and 339—IF/jen ^rsort 
lo whom pardon tendered liable to conuiclion. 

A persou. to whom a pardon ba^ been tendered, 
cannot again be convicted of the same olieoce 
for which the pardon was tendered, unless it 
has been found that he has not complied with 
the conditions on which tho tender was made. 

In the absence of such a finding, the conviction 
is bad. and the Court which has to decide 
whether he is liable to punishment for the 
oflenca. is the proper authority to decide whether 
such liability has been inourred. QUEEN* 
EMTRESS V. DEBI, 3 0 C. 243. 

(3015)-Ss. 337, 339 [ = Crim. Pro Code, 

l8Qi, Tender of pardon, effect of. I 

—When a pardon has once neen tendered and 
accepted, the pers-'n to whom it is tendered 
should be examined as a witness in any case 
arising out of the same traosaction, and should 
not be committed lot trial lor any oflence aris¬ 
ing out of the same oircumstances, utiless he is 
guilty of the misconduct referred to in s. 339. 
In re KUMARaNDY. 2 Weir 394. . 

130161—Ss. 337 and iZO—Tender of pardon— 
Breach of the conditions—Trial —Commitment 
of person lo whom pardon tendered Penal Code, 
194—Person ocreplinfl pardon lo be maae 
available as witness.—It is the intention of the 
Jaw lUdsl a peraoa wbona a teodec of pardoo 
bas bedo iBade should not be tried for an alleged 
breach of tbe conditions upon which the pardon 
was tendered until the original case has been 
fully heard and determined. No ptoseoution 
foe the offeooe of giving false evidence in eespeot 
of a statement made by a person who has accept¬ 
ed a touoer of pardon should be eotettatned 
without the sanction of the High CJourt. A per¬ 
son who fans accepted a tender of pardon by a 
oommittiag Magistrate ought to be made av.<il- 
able as a witness for examinabion before the 
Sessions Court, It is therefore wrong to proceed 
against him for a broach of the condition on 
which the pardon was granted until ^fter the 
conclusion of the case in the Sessions 
Queen-Empress v. Natu, 27 c. 137. [F.,32 

M. 173*9 Cr.LJ. 67l»2 lod. Cas. 3« ; « * 
13 C.P.L.R. 1«; Dm U M, 32l«2 Weir 296 ] 
(30J.7 J—Sj, 337^ 339—approver — Approver 
relTocting hiB contMton dt prtlirttintxry inquiry 
—Procedure — Confession not admissible in 
evidence.—When, during a police investigation, 
a pardon was granted to one of two persons 
accused of murder* and he made a confession 
implicating himself and the other accused but 
retracted it when examined by the committing 
Magistrate in the course of the preliminary 
enquiry, held, that either of the two oouraes 
could have legally been then adopted* Either 
the approver and the other accused ahould have 
been tried of the oSence. beginning the trial oe 


Crim. Pro. Code (Act V of \m)—continued. 

novo or the other accused should have been 
tried and tho approver oTacnined as a witness, 
and, in case of his not speaking tho truth, bis 
trial must bo or.lered separately. When a 
pardon to an appr'^ver is revoked at aoy stage 
before the final trial, no part of his confession as 
an approver can bo uulis^ed against himself, 
much less against .anv one with whom he is 
iointlv tried. GhULaM MMIOMED v-CROWN, 
52 PIL.R. 1903 = 4 P.R. 1903. Cr. (20 A. 529, 
6 P.R. 1889. F.\ 136 P.L P. 1902, 23 B. 493, 

R.) 

(3018)—Ss. 337. 3'0— Kevokhir} lender of 
pardon—Accused refn.ing to nrike o. statement 
—Commitment—Legality r,/.—An accused, who 
bad an opportutiicy of cross examioing the 
prosecution witnesses, was teodored a pardon 
on condition of hi.? making a true disclosure* 
After dccepting that pardoo, he refused to make 
any statement saying that he koew nothing. 
The Magistrate revoked the pardon and com¬ 
mitted h\m to the Court of 5e?RJons. Held, 
that the commitment was perfeocly 
Kino-Emperor v. budhan, 3 AlJ. Bis- 
29 A. 24* A.W.N* 1906. 258*9 Cr. LJ 144. 
[N F.. 10 Cr. hJ. 4l8«3 Ind. Caa, 922*o N. 

L R. 134.3 


(3019)—Ss. 337 and ^39-Approver—Grant 
of conditional pardon—Disclosure of fads withi^^ 
the approver's knowledge—Recantation of Ihe 
statement in cross^examxnation before the Ses¬ 
sions Court-Forfeiture of pardon-Tnal of 
the approver for the principal offence-Lalse 
evidence — Procedure .—The accused» under a 
pardoo given to him by the committing 
MaRistr<*te. under s- 337 of the Code, made 
‘‘a full and true disclosure of the whole of the 
circumstances within his knowledge relating 
to’’ the ofience. He stuck to his etory in his 
examination in chief before the Court of Ses¬ 
sion but. during hi?? cross-examination, he 
resiled from his stalemeot. At the conclusion of 
the trial, which ended in the conviction cl his 
accomplices, the accused was sent by the 
Sessions Judge in custody to the committing 
Magistrate with an order direotiog that he 
should be committed for trial for tho pciooipal 
oSence. The Magistrate accordingly withdrew 
the pardon and committed the accused to the 
Couto of Session, whore he was oonyioted on 
what was described as his plea of guilty. 
Held, by Aston. J. (1) that the Sessions Judge 
bad 00 authority, under the Code, to order 
the accused to be committed for trial lor the 
principal offence, io respect of which a pardon 
had been tendered, and that his trial was 
conducted with material irregularity, wbioh 
seriously prejudiced tbe accused and occasioned 
a failure of justice: (2) That the question 

whether the pardon was in fact forfeited should 
have been enquired into and decided At the 
trial of tbe accused before be was called upon 
to plead to tbe charge of the principal offence. 
Held, by Beaman, J. (1) that the Sssaiong 
Judge had no power to pass an order directing 
the forfeiture of pardon granted to the accused; 
(3) that the procedure adopted by the Sessiona 
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Crim. Pro. CoiJe (Act Y of 1898)~conimu€ii. 

Judgo w.>.^ ,iud Illegal. Per Aston, J.— 

b- ibo. K.ooc coQtecoplatea a pardou being 

iDti.Utu ui.oer It, blit, neither in it nor in any 
oiOvr pan a.t the Code iaitenaeted that the for- 
uturcoja pardon depends upon the opinion 
01 tliL Judge Lr Magiatraie, trying a case in 
whi. h the occasionally pardoned acoLpl.ee has 
agreed to make a full and true disclosure. It 
u. there! re. open to a pardoned accomplice, if 
placed ou trial as an accomplice, who has for- 
e Lod the pardon already accepted by him. to 
plead lo bar of trial that be did comply with the 
coudilion on which the tender of pardon was 
made, and such plea m bar of trial would 
have to be gone into and decided before the 

defence 

to the charge uf having committed the offence, 
m respect of which the pardon was tendered. 
The section does not enact that a peci=oo who 

has accepted a tender of pardon, renders bim- 
selMiablo to be tried for the offence, in respect 
Of which pardon was tendered, if he Gives false 
evidence. What the section says is that he 
renaers himself ao liable (or turfeits the pardon) 
If. by giving false eviflence, be has not com- 
piled with the condition on which the teodec 
was made. Per Beamayi, J.—a pardon is 
offered upon two mam conditions, first, that an 
accomplice sh.all make a full, second a true, 
disclosure of all he knows, about the crime, and 
the pardon is forfeited by his failure to com- 
pl> with these two conditions io two corres- 
poudmg ways, first by concealing some material 
Ittot, that IS to say, by not making a full, or by 
giving false evidence* that is, t>y not making a 
true, disaJosure. The words “ falsa evidence ” 
must be reao subject to the Jimitaiiona of their 
context, as defining one of the modes of non- 
compliance with the conditions of the pardon, 
and not in their fullest literal sense. At the 
termination of tbe trial, in which the pardun is 
given, the acoomplice must be discharged by 
the (jourt. TheD,tif so advised, the Crown may 
re-arrest and proceed against him for the offence, 
m respect of which he was given a conditional 
pardon. When put upon his trial for that 
offence, be may plead to a competent Court bis 
pardon, io bar. And that is a plea that the 
Court would be bound to bear and decide upon, 
before going further and putting him on bis 
defence. In deciding it. the Court would have 
to raise the issues whether he had or bad not 
complied with the conditions of the pardon; 
and whether he had or had not made a full, and 
a true, disclosure of the whole facts, and where, 
after having admittedly done that, be bad at a 
later stage recanted, whether that recantation 
amounted to giving false evidence within the 
meaning of s. 339 of the Code and worked a 
forfeiture of the pardon, Eaiperor v- KOTHIA 
Navalya Bhil, 8 Bom L.R. 740=30 B 611 
= 4 Cr. L J, 346- [F., 32 JI. 173=9 Or. L.J. 
571 = 2 Ind. Caa. 343. 83 M. 514 = 11 Or. L J. 
254 = 5 Ind. Cas. 831 = 7 M.L.T, 191 = 1910 M 
W.N, 6, 19Cr. L.J. 326=10 Ind. Cas, 622=7 
N.L.R. 65; Appr., 37C. 845 = 16 C.W.N. 35 = 
llCr.L.J, 702=8Ind. Cas. 721;!?.. 14 Cr. 
L.J. 401 = 20 Ind, Cas. 225=7 L.B.R. l.J 


Crlra. Pro. Cede (Act Y of 1898)-con<mucd. 

{3020)-Ss. 337 and 339~Tender of pardon 
^i'ulfilment of condition by witness by mahing 
true disclosure— Contradictory statement sub¬ 
sequently made in anofher case—Forfeiture of 
pardon-Committal to Sessions—Trial and con¬ 
viction—Tender of pardon, a plea in bar of 
trial—Duly of jury in a jury case to decide the 
tsstie Recantation 7rheiher a77iounts io giving 
false evidence and works a forfeiture of the 
pardon. During the preliminary enquiry into 
a certain dacoiiy case, A was tendered a pardon 
under s« 337. He accepted the pardon andr 
^ben examined as a wiiuees in the case, made 
a full and true dieciLSure of what was koown 
to him in connection with the dacoity. But 
I a few dayn afterwards, while be wae examined 
as a witness in another case connected with 
the same Iransaotion, be made a statement 
which was totally contradictory o( the evidence 
given by him in the previous o^se. A was 
therefore recalled by the Magistrate be^fore 
whom the first elaiemeot was made, aod, 
when further examioed* be adhered to the 
etatement made in the other Court. He wss 
then committed to the sessions on a charge of 
having taken pace io the dacoity and was con* 
violed. A appealed on the ground that, the 
condition on which the pardon was granted 
having been fulfitled, the pardon could not be 
subsequeoily revoked, and that bis resiling 
from the first statement would uot work a 
forfeiture of the pardon, and also contended 
that, bad be beeo examined at the trial in the 
Sessions Court, be was prepared to adhere to 
the first statement, and that opportunity oueht 
to have been given him of doing so. Held, 
that the prosecution was not bound to examine 
the accused as a witness in.the Sessions Court, 
after be has resiled from his origiQ>%l statement 
before the Magistrate and thereby shown that 
he was a witness on whose evidence no re* 
liance could be placed. Htld also, when a 
person has been pHniooed and has afterwards 
been placed on his trial for the offence, on an 
allegation that he has forfeited the pardon, it 
is open to him to plead the pardon in bar of the 
trial, and the Court the jury in a jury 

case, and the Judge in other cases) must first 
try the issue as to whether the accused has, in 
fact, forfeited the pardon. Held further, that 
a witness who, after accepting a tender of 
pardon, mabe^ a frill and true disclosure, is not 
at liberty to subsequently contradict his state¬ 
ment or deny its truth, without any fear 
of forfeiting his pardon ; that as A, in the 
present case, after having made a true dis* 
closure, bad at a late stage recanted, the 
recaotatioo amounted to giving false evidence 
within the meaning of 3. 339 and worked a 
forfeiture of the pardon. In re ALTGIRISAMI 
Naicken, 7M.L.T. 121-5 Ind. Caa. 831* 
1910 H.W.N.S»33 H. 914* It Cr. L J 294. 

(3021)—Ss. 337, 339—Pardon, acceptance ofr 
by accomplice—Forfeiture of pardon—Trial of 
accused for offence for ichich pardon was accepted 
—Duty of Court—Trial of preliminart, issue.— 
Under a. 337* Grim. PrOi Code, pardon bad beeo 
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CrlfD. Pro. Code (&ot Y of i69i)—coniinued. 

teodored to, and accdpted by, ao accomplice. 
Tbo MaRistrate who tried the peraoos impli- 
oated by the accomplice, examioed Ibo latter 
as a witness id that case, and. finding that hia 
evidence was unavailable and that bis state¬ 
ment, as approver, was not suftioiently corrobo¬ 
rated, oancelled the pardon and ordered him to 
be tried for the ofience of daooity, in which on 
his own etatecneot as approver, he had taken 
part. At his trial thereon, in tho present case, 
be pleaded, before the Magistrate, that his 
pardon coold not be said to have been forfeited 
under s. 1339 of the Code as ho had not failed 
to comply with the conditions on which the 
tendor was made ; but the Magistrate convict¬ 
ed him without any rcferonco to the question 
raised by him> Beld^ following 31 P.R. 1904, 
Ct., there can be no such thing, under the 
present Ctim. Pro. Code, as cancellation or 
withdrawal of a pardon once tendered and ac¬ 
cepted ; but, under 8. 339, Crim.Pro. Code, such 
a pardon can he forfeited by a person who had 
accepted tender of it, if. either by wilfully con¬ 
cealing anything essential or by giving false evi¬ 
dence, he did not comply with the conditions i 
on which the tender had been made and ho | 
may be tried for the oSence in respect of 
which the pardon bad been tendered only if 
the pardon bad been so forleitod. The ques¬ 
tion, therefere. whother the previous pardon 
to the accused had been forfeited by bim is to 
be tried as a preliminary issue and decided by 
the Court, before which be is put on bis trial, 
and, until it is disposed of against the accused, 
bo cannot bo tried and convicted for the 
ofience for which ho received the pardon. 
Bahadur v. emperor, 59 P R. 1905, Cr.®40 
P.L-R. 1906^3 Cr. L.J. 342. 

(3022)—Si. 337, 339—Pardon, forfeiture of 
-Approver-^Statement made bp approver» after 
accepting pardon, if edmissib/e in evidence 
apainsf him on forfeiture of pardon.—Beld by 
the Pull Bench {Chaiterji and Johnstone, JJ., 
concutring with the opinion of Olarh, C. «7. as 
expressed id the order referring the case to the 
Full Bench)« Kensington and i?eid, JJ*, dissert^ 
tienie that, when a pardon has been tendered and 
accepted by a person under 9. 337 of the Ctim, 
Pro. Code and a statement is made by him 
before a Magistrate, which is materially in- 
oomplete or false and be is subsequently tried 
for the ofienoe of which pardon was granted 
to him, without being examined as a witness 
under s, 337 (2) of the Code, the statement 
made by him is admissible in evidence against 
him at his trial for the ofience. 8UBA v. EM¬ 
PEROR, IBS P L.R. 1905»41P R. 1909, Cr , 
F.B.^SCp, L.J.5S, 

(30231—Ss, 337, Forfeiture of pardon 

before commiffinfl Ifa^isfrafe — Joint trial of 
approver with otfir accused—Plea of bar on the 
ground of pardon in the Sessions Court — Preli¬ 
minary verdict of jury on such plea^ propriety of 
taking^ Question of forfeiture of pardon if a 
question of fact /or/urp.—Several persons were 
charged with having oommitted daooity- One 
of themp 8j was tendered and accepted a pardon 


Grim. Pro. Code (Act Y of 1BQ8)—conf^nt^4(i, 

under s. 337, Orim. Pro. Code, while the 
proccoclings wero pending before the committing 
Magistrate Tbe Magistrate subaequently for¬ 
feited ibo pardon granted to 8 and re-commenced 
the enquiry from the stage at which it wae 
interrupted aeainst 8 by tbe tecidor and ac¬ 
ceptance of tbo pardon. All tbo acoused were 
committed to tho Court of Sessions foe trial, 
and 8 having raised a ploa in bar on the 
I ground that he bad received a pardon, the 
I Sessions Judge took a ^pccial verdict from 
I the jury in the first instanco to whether S 
bad forfeited his pardon. Tbe verdict of the 
jury was that 8 had forfeited bi-: pardon and 
tbe trial was continued against all tbe accused. 
Beid^ that, where an approver has forfeited his 
pardon in tho Magistrato's Court, there is no 
illegality in proceeding with the enquiry against 
bim and in committing bim for trial jointly 
with the other accused, and the commitment 
to and trial befoco the Sessions Court in the 
pce5;ent case was not illegal. That the course 
adopted by tho Sessions Judge in tbe present 
case in taking a verdict fr^ni the jury in the 
first instance on tbo pl^’a in bar was correct. 
Beld. per Deachcroit. J.—That sub s. 2. s. 337, 
Ccim, Pro. Code, does not mean that it is com¬ 
pulsory to examine tho approver in tbe Sessions 
Court, if be has shown by bin cvirlenco in tbe 
M^vgistrate's Court that be is an untrustworthy 
witDe«-'$, That, under tbe pcescot Code of 
Criminal Procedure, there is no provision for 
withdrawing ibo pardon. Tbe act terminatiug 
the pardon was, under the old law. tbe with¬ 
drawal by the granting authority : under tbe 
present Uw, it is tbe forfeiture by tbe approver, 
It follows as a matter of course that, when tbe 
approver is put on bis trial, be may plead his 
pardon and in such case it must be shown that 
bis pardon has been forfeited. Tbe plea should 
be taken at ihe commencement of tbo pro¬ 
ceedings bvfore tbo ^lagistr^ce. and it would 
then be neccc^sary for the Magistrate to con- 
AxdoT wbotber tbo pardon has been forfeited. 
But if tbe Magistrate decides against tbe 
approver or oven if tbe plea is not taken before 
the Magietrate, it does not follow that the plea 
oaoDOt bo pressed in the Sessions Oourt, and 
when the case comes before the Sessions Court, 
that Court ought to try tbe question whether tbe 
pardon has been forfeited, before trying the 
general issue, That tbe question whether the 
pardon was forfeited was a question of fact 
for the jury. SaSHI RAJBOKSHI v. KING- 
Emperor, 19 C.W.N. 299 = 16 Cr. L.J. 6S = 26 
iDd. Gas, 897. (27 0. 137, 37 G. 845, Cons.) 

(3024)— 8s. 337, 339— Withdrawal of pardon 
—Forfeiture of pardon—Trial for offence in res- 
peel of which pardon was tendered — Procedure — 
Duty of Magistrate or Judge.—The present 
Grim. Pro. Code contains no provision for the 
withdrawal of pardons. Tbe question whether 
the pardon has been forfeited is in each oase a 
question of fact, and elementary principles of 
justice and good faith require that this question 
of fact should be properly tried and determined 
before the approver ia charged with tbe ofience 
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(or whiHi bn wa? pardoned. The mere expres- 
^ rinioi) oy the Sessions Judge is not 
et : I ' Tbo approver should be given ao 
opp'ru:r))Cy of meeting the allegation that he 
b.\> failed to make the full and true disclosure 
I' iiijircd under s. 337. The proper course is to 
dfciw up au order setting forth specifically the 
.iPrg(d breach of the condition or pardon, and 
to call upon ibe approver to show cause on a 
future date why he should not be tried for the 
offence in respect of which pardon was tendered 
a? provided in s. 339. On the dale fixed for the 
hearings unless the approver admits the alleged 
breach of conditioDi the Magistrate or Judge 
should bear the evidenco relied upon as eetab* 
lishirig the breach and any rebutting evidence 
which the approver may oflor and should then 
record a definite finding as to whether there 
has been a hre-^cb or not, A definite finding 
arrived at in this manner is essential before the 
approver can be placed on bis trial (or the 
original offence. TO GALE nl\as TO Le aims 
Kyaw }{la V. Kino-emperor* 7 L B R. 
20lDd. Cae. 225^14 Cr.L.J 401 »6 Bur. L.T. 
96. 

(30251 — Ss. S37, 339—.Approver—Pardon— 
Oivitig (me evidence btforc covimitliug Magis¬ 
trate—lifsiiinq from such evidence before 
Saeions Courts Forfeiture of parion^Offence — 
Duty, to gwe evidence in all stages of case — 
Meaning of the. term 'in the case* in s. 337 (2) — 
Approver's evidence before committing Magistrate 
— Whether a 'statement*—Admissibility inevi^ 
denre—Sessions Juigc—Incompetency to declare 
pardon forfeited^-Termination of trial—Approver 
kept in custody —iniprrprief®.—Where an appro¬ 
ver, to whom pardou was granted under s. 337, 
gave, in compliance with the conditions of bis 
pardon, true evidence regarding the oSence 
before the committiug Magistrate but resiled 
from that evidence before the Sessions Judge. 
Held that tho fact that be gave evidence io 
accordance with the conditions of his pardon 
before the committing Magistrate does not save | 
him from being treated as a person who has 
forfeited bis pardon within the meaning of 
a. 339, Crim. Pro. Code. (24 M. 321, 32 M. 173, 
20 B. 611, 7 N.L.R. 65, 33 M. 514, 20 A. 
529, R ) Tbo words 'in the case* in s. 337, 
sub-s. (2) refer to tho preliminary inquiry as 
well as to the trial, and an approver cannot be 
held to have complied with the condition by 
making a full and true disclcsure in part of the 
case only, namely, in the preliminary inquiry, 
but withdrawing tho evidence in the Sessions 
Court and saying that it was false (24 M. 321, 
JJ.), The approver’s evidence before the com¬ 
mitting Magistrate is a ’statement’ within the 
meaning of s. 339. sub-s, (2) and can be used 
against him iu evidence when the pardon has 
been forfeited (13 C P.L.R. 7. 5 A L.J, 691, if.). 
Tbe uselessness of the Sessions Judge having 
declared the pardon forfeited and the improprie¬ 
ty of bis having kept the approver in custody 
after tbe termination of the trial pointed out, 
Local government v. Mullu, HN.l.r. 
S9=28 Ind. Cas. 993 = 16 Cr. L J. 417, (30 B 
611, R.) 


Crim. Pro. Code (Act Y of 1898)—confinti^d. 

(3026)—Ss. 337, 339 (2) and (3), 157,164— 
Offence of murder — Produefton of approvtr 
before District Magistrate—Tender of pardon and 
recording of statement by District Magistrate- 
Competency of District Magistrate—Legality— 
Statement, whether deposition—Whether may 
be used in evidence of offences other than original 
one^Scope of $, 337—6’cope of tJic term 'Inquiry* 
— Whether includes inquiry under s. 157 
or Si 164, Crim, Pro, Code,—A was suspected of 
murder and produced before District Migis- 
trate. The latter tendered a pardon under s. 337, 
Crim. Pro. Code, to A. A accepted the pardon 
and made a statement. It was recorded bv the 
District M.igistrate himself and signed by A. 
Subsequently, io an inquiry before tbecommit- 
ing Magistrate who was a Sob-Divisional 
Magistrate, A was examined as a vvitosss and A 
denied every statement of facts made by him 
before tbe District Magistrate. Tho High Court 
was thereupon moved to sanction A's pro¬ 
secution under s. 339 (3) . Held, that it tq 
to say that no pardon can be teedered unless 
wrong tbe inquiry before commitment under 
ch. XVIII has begun and then only by the 
Magistrate bolding suob inquiry. Tbe word 
’inquiry ’ in s. 337 (1) is not limited to an 
inquiry under ch. XVIII, but includes also 
an inquiry under s. 157 held by a Magistrate 
for tbe purpose of assisting tbe Police in tbe 
discovery and arrest of the offender. If a District 
Magistrate can sanction the grant of the p%rdoQ 
' although be is not making the inquiry himself, 
a fortiori be can himself grant a pardon io a 
case where tbo inquiry is made by himself. 
Tbe expression any person supposed to have 
been directly or indirectly cooootned in or privy 
to tbe oSence under inquiry in s. 337 (1) is a 
very wide one and includes others besides an 
accused who has been sent up for trial by tbe 
police: Held, also, that tbe pardon was tendered 
to tbe opponent with a view to obtaining his 
evidence, and that be was for that reason 
examined on oath and that tbe statement was 
not a confession but was a deposition given by 
tbe approver ai a witness. Tbe fact that tbe Dis¬ 
trict Magistrate bad no jurisdiction to try the 
offence does not affect his competency to record 
tbe deposition {Vide Explanation to s. 164), 

It is not necessary that a person to whom 
pardon was tendered was not examined as a 
witness before tbe Court of Session. To comply 
with the provisions of s. 337 (2), it is sufficient 
thaitheapprover bad been examined as a witness 
before tbe committing Magistrate (24 M. 321, 
33 M. 514, F.)» S. 339 (2), which expressly 
provides that tbe statement of an approver who 
has forfeited hie pardon may be usod as evidence 
against him when tried for tbo oSence in respect 
of which tbe pardon was tendered* does not 
prohibit its use when tried for any other offence. 
Such statement may be used as tbe basis of a 
charge of perjury. The proceeding in which the 
statement of a witness is recorded under s. 264* 
Crim. Pro. Code, is an investigation directed by 
law preliminary to the trial and comes within 
Expl. 2 to s 193, I.P.G*; and is therefore a 
stage of a judicial proceeding, CROWN v« 
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ANDAL. 5 S.L.R. 174b 13 lod. Gas. 273=13 
Cr. L.J. 33. (39 M. 89, J’.; 2 A. 260 and 1 
B. 610. Not Appl.\ 16 RL 421 and 22 A. 115, R ). 
[B., 6B.L.R 143 = 19 Ind, Cas. 803= HCr. 
L.3. 282.] 

(3027)—Ss. 337, 339 (3)—Pardon— Approver 
—Sanction of High Court for prosecution of 
approver hoiv lo be obtained-^Praclice—Motion 
in open Court, —Where it is desired to obtain the 
Banction ot the High Court to prosecute an 
approver for giving false evidence after the 
grant lobim of a pardon, under e. 337, Ccim. 
Pro. Code, the proper procedure is for the Crown 
to move the High Court tj motion in open Court 
and not hj letter of rdference. No order can 
bo passed on a letter of reference. CUOWN 
V. RAJA, SON OFILM DIN, 30 P.W.R. 1912. Cr. 
= 173 P.Ii.R. 1912 = 13 Ind. Gas. 83 = 13 Cr. t 
J, 451 =230 P.L.R. 1912. (10 P.R. 1904 = 1 Cr. 
L.J. 793, F.) 

(3028)—Ss. 337 ^2), 339 {Z)-Pardon, tender 
of—Approver— False statement — Examination 
as witness—Sanction to prosecute for perjury — 
Penal Code, 193, 194,—Action can be taken 
by the High Court under s. 339 (3) against au 
approver io reepect of a statement made by him, 
which is prima facie, false, even though the 
approver has not been examined as a witness in 
the case in corjoection with wbicb he made his 
statement. Tbo High Court can sanction the 
prosecution of an approver for an on'ence under 
8. 193 ot s. 194 of the Penal Code lo respect ol 
such statement (n). Emfkrou v. Ra./a. 14 
Cr. LJ. 64 = 18 lod.Cac. 352 = 17 P W.R. 1913, 
Cr, = 227 P.L R. 1913. (41 P.R. 1906, Cr.= 
183 P.L.R. 1905=3 Cr, L J. 55, F ) 

(3029)—Ss. 337, 339 and 342—Accomplice 
to whom pardon has been granted—Competency 
to give evidence, —An accomplice, to whom the 
Local Government has made a promise not to 
proseouteand by whom the promise has been 
accepted, after the commencemer^t of the trial, 
is not a competent witness. Such grant of 
pardon does not alter the position of the ac* 
complice as an accused person, and make him 
oease to be an accused person. No oath could 
be administerf^d to him. ALLADAD v. KiNO* 
Emperor, g P.R, i906. Cr. = li3 P.L.R 1907 
-4 Cr. L.J. 282. (21 P.R. 1904, Cr„ D.) 

(3030)—Ss. 337—339, 342—See ACCOMPLICE 
—ACCOMPLICE EVIDENCE—NECRSSITY FOR 
CORROBORATION, 21 P.R. 1904, Cr. 

(3031)—Ss. 337, 339 and 436—See APPRO- 
7ER, 1 P.R. 1898, Or. 

(3032) — Ss. 337. sub-$. 3, 339, 437, 209 
— Conditional pardon — Approver — Approver 
breaking the conditions of pardom—Discharge 
of his CO'accused by Magistrate — Subsequent 
trial of the approver—Committal of the approver 
to Court of Session—Proceedings agasnst the 
discharged accused—Sigh Court—Order of fresh 
enquiry against them — Order commiffin {7 them 
to Sessions Court for joint trial along with 
approver^ if the enquiry ended in commitment,— 
A oonditioDsl pardon having been given to an 


CHm. Pro. Code (Act V of 1898)—confinued* 

accused person, ho was examined as a witness 
in the tcui) of the remaining four accused per¬ 
son beforo Si Magistrate of the First Class. 
The approver thoto denied all knowledge of tbo 
oScDCo, and in the absence of evidence against 
tbo four accused, they were discharged by the 
Magistrate under s. 200 of the Ctim. Pro. Code. 
Later on, the pardon granted to the approver 
WAS withdrawn, he was tried under s. 339 of the 
Code for the otionce and was committed to the 
Court of Sdssion. The material piece o{ evidence 
to be laid against the approver bis confes¬ 
sional statement which incriminated both him¬ 
self and the other accused. The Se-sions Judgo 
referred the case to the High Court, for an order 
quashing the commitment of the approver and 
directing bi& trial de novo along with the four 
accused who had been discharged :— Held, (1) 
that the High Court had the power, under s. 437 
of the Grim. Pro Code, to order, in tbo case of 
the four accused persons who wore discharged, 
that there should be a fresh enquiry, and 
that, if that enquiry ended in the framing ol 
aobarge. tbo four accused persons should bo 
committed to the Court of Session, which was 
seized of the c^.se against the approver: (2) 
That, as the provisions of sub-f. 3 of s. 337 
of the Code wore luUv carried oat at the time 
when they wore applicable, they did not con¬ 
stitute any bar against the HighCourt s ordering 
that, if tbo enquiry against the discharged 
persons ended in a commitment, they should be 
I committed to be tried jointly with tho approver. 

Sub-s. 3 ol 6. 337 of the Code cootemplatee only 
' a case where there has been a commitmens 
made by the Magistrate to the Court of Session 
orlheHi^h Court. It omits to consider the 
CA5^e where the M^gisttAte himself on bis own 
responsibility discharges the accused person. 
The moaning of tbo sub-eection is that the 
approver shnll not be set at largo until the 
judicial proceedings ponding against the accus¬ 
ed are finished. It is immaterial, for the 
purposes of the section, whether the proceedings 
are finished by a Magisterial order of discharge 
before trial, cr by a Judge’s order of acquittal 
after trial. In the case of the Magisterial dis¬ 
charge, the sub-section will be satisfied if the 
approver is detained in custody ot on bail until 
the order of discharge is made. EMPEROR v. 
INTYA, 14 Bom. L.R. 897 = 1 Bom. Cr. C. 193 
= 13 Cr.L.J. 842 = 17 Ind. Caa. 714 = 37 B. 146. 

(3033) —Bs. 337, 339, 539-Srs PARDONt 
1 P.R. 1898, Cr. 

(3034)—8s. 337, 304, 434-See CHARGE TO 
Jury—MISDIRECTION, 17 C. 642. 

(3035)—S$. 337, 494 —Withdrawal of pro¬ 
secution — Competency to testify-—A porson 
whose prosecution has been withdrawn under 
e. 494, Crim. Pro. Code, can be examined as a 
witness in a case in which be bad been accused, 
A number of accused were charged before a 
Magistrate with a criminal ofience* During the 
cooduot of the trial, the Public Frosecutor. 
with the consent of the Magistrate, withdrew 
from the proseoutioo inatitated against two of 






1951 


THE ALL INDIA DIGEST. 


1952 


Crim. Pro Code (Act V of 18981— continued. 

tbctn. 'iiitl tbfy '-vore discharged by the Magis- 
trni ‘. !u "( that the two persons so discharged 
wor. i!ii>‘>tnt witnesses. QUEEN-EMPRESS 
V. Hi s->ElN H.UI. 23 B. 422 = 2 Boro, L.R. 
1093. 

CiOU'.i -S-. 337. 529-5ce PARDON, 20 A. 40 
= A.W,N. 1697, 173. 

-S, 338 ( = 1882, 6. 338; 1872, s. 348; 1861. 

G. 2l0j. 

Sec Acco:\iPLiCE. 

SfC ACCUSED I’EKSON. 

See ArPROVER. 

See Pardon. 

(3037) —S. 338 ( = Cri7«. Pro. Code. Act X o/ 
1872, s. 3l6)—Pn9doK illtonUy tendered by 
conimittinq Maciftrnte — I'ffcct, —Where a 
Becnnd class Magistrate tendered pardon to one 
of the person,? accused of murder before him 
witbont the >anctioD of the District ^lagistrato, 
and the Scssiou-: Judge, before whom this 
per.son was not brought as accused, found on 
evidence that be was imnlicatcd in the murder 
and also that bis evidence was likely to be 
material to the case, held that the Sessions 
Judge could himself tender pardon under 3. 348 
of the Grim. Pro. Code. EmI'UESS v, KASHIa, 
A.W.N. 1882. 241. 

(3038)—S. .3.38 —6Ve PRACTICE .AND PROCE¬ 
DURE. A.W.N. 1884, 147. 

(3039)—S. 338—See Nos. 187, 3014, supra. 

(3040)—Ss. 338, 339 { = Crim.. Pro. Code, Act 
X bl 1878, ss. 348, 'M9) —Withdrawal of pardon 
after ei'amining accused.—Where a Sessions 
Judge oflered a pardon to one of the accused 
persons, examined him as a witness against the 
others, then revoked the pardon and tried and 
conviotod him, held that the procedure was 
altogether irregular. EMPRESS v. SAMCHA- 
RAN. A.W.N. 1882. 31. 

-S. 339 ( = 1882, B. 339; 1872, 8. 349 :186t, 

B. 211). 

See ACCOMPLICE. 

See ACCUSED PERSON. 

See APPROVER. 

See PARDON. 

(3041)—5. 339—Pardon, fender of—Trial of 
approver—lF»fWraa;af of pardon—Forfeiture of 
pardon. —It cannot be laid down as a general 
xule that a Magistrate who tenders a pardon to 
an accused person has no jurisdiction to commit 
him before the close of the trial of the other 
accused, .since the Legislature, by using a 
general term like ‘‘case" in a. 339. Grim. Pro. 
Code, instead of the word “ trial’’ meant to 
abstain from laying down any such rule. [72., 
14 Bur. L R. 306 = 7 Cr.L.J.245 = U.B.R. 1907, 
Crim. Pro. Code. 7. 32 M. 173, 5 N.L.R. 134 = 

3 Ind. Cas. 922.] Ins. 339. the word, "with¬ 
drawn” Id the Code of 1882 has disappeared 
and been replaced by the word “forfeited.” As 
the law now stands, the question is whether the 
.accused has forfeited his pardon by some act of 
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bis own, not whether the Magistrate has validly 
withdrawn it. The question is one of fact on 
which it is clear that the Magistrate may hold 
one opinion and the Sessions Judge another, 
The Sessions Court has to determine for itself, 
on the evidence before it, whether the pardon 
has been forfeited ; for, if uot, the accused who 
has accepted .such pardon, cannot be tried. 
King Emperor v. Bala, 23 B. 673=3 Bom. 
L.R. 271. (F-.S^M. 173 = 2 Ind. Cas 343 = 9 Ct. 
L J. 571; R.. 14 Gr. L.J. 401=20 Ind. Cas. 225 
= 7 L.B.R. 1. 33 B. 423 = 11 Bom.L.R. 350 = 10 
Cr. L.J. 30 = 2 Ind. Cas. 480. 11 Or. L.J. 724 = 
8 lud, C-as. 871 = 13 O.C. 337, 153 P.L.R. 1905 
= 41 P.R. lOOS, Cr.: D., 37 C. 845 = 15 C.W.N, 
25 = 11 Cf. L.J. 702 = 8 Ind. Cas. 721.] 

(3042)—S. 339 ( = Crim. Pro. Code, 1832, 
s. 339)—IFifltdratvaf of conditional pardon. — 
Under s. 339, a conditional pardon should be 
withdrawn by the authority which granted it, 
and not by the High Court, QuEEN-EmPRESS 
V. Manick Chandra S.arkab. 24 C. 492. [P., 
37 C. 845 = 15 C.W.N. 25 = 8 Ind. Cas. 721 = 11 
Cr. L.J. 702. 24 M. 321=2 Weir 396 ; 19 P.R. 
1901. Cr.; R.. 32 M. 172 = 9 Cr. L.J. 571 = 2 
Ind. Cas. .343. 3 0. C. 191 : D., 149 P.L.R, 
1901 = 176 P.L.R. 1905 = 31 P.R 1904, Cr.] 

(3043)— S. 339—Pardo/i tendered by Dt. 
Magistrate and accepted by approver—Sessions 
Judge ordering commitment of approver on his 
retracting his statement—Legality of commit¬ 
ment.—In ft case, triable exclusively by the 
Court of Sessions, an approver was offered 
pardou on the condition of bis making a true 
statement of facto of the case. The approver 
accepted the pardon and made a statement 
which he afterwards retracted. The Sessions 
Judge, trying the case, ordered the approver 
to be committed to the Court of Sessions for 
not fulfilling tbe condition on which the 
pardon was granted. It was contended that 
the pardon could be withdrawn by the District 
Magistrate only and therefore tbe commitment 
by order of the Sessions Judge was illegal. 
Held, that the contention bad no force. The 
Sessions Judge was competent to order the 
approver to be commiited to the Court of 
Sessions when be was of opinion that be had 
forfeited tbe pardon. No withdrawal of pardon 
is necessary before the approver is ordered to be 
tried for tbe original offence in respect of which 
pardon was granted. CROWN v, K.^DU, 176 
?.L R.1905 = 31P R.1904.Cr. = lGr.L.J. 1082. 

(3044)— S. 339 —Pardon forfeited—Power of 
Judge to direct prosecution —A conditional 
pardon was given to G and he was tendered as 
a witness in a Sessions trial. The Judge before 
whom he was examined was of opinion that G 
bad not spoken tbe truth and acquitting the 
accused directed the prosecution of G. G did 
not raise the plea of illegality of tbe ptosecution 
before tbe committing Magistrate but raised 
it before tbe Sessions Judge who set aside the 
commitment and disobaiged tbe accused. Beld 
that G was entitled to raise tbe plea before tbe 
Sessions Judge though he had not raised it 
before the committing Magistrate. Held, also 
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that the Sessions Judge, in the former trial 
had no jutisdiotion to direct iha prosecutioD of 
G on any speoifio charge, but. if he thought 
that G bad concealed any thing essential, be 
could have recorded hie opioion and invited the 
attention of the District Magistrate to it. 

Emperor v. gangua, 13 a.l.j. 424. (3o B. 
611, 32 M. 173, 33 M. 5U. 37 C. 845. fl.) 

(3045)—S. 339 — Forfeiture of pardon — 
Practice. —Where an accomplice forfeits the 
pardon ofleted tc him. it is the duty of the 
Sessions Judge to record a finding as to the for¬ 
feiture. It is not enough that the committing 
Magistrate does so- In re Madiqa POTHU- 
GADU. 16 Cr.L J. 234 = 27 Ind. Cas. 90B. 

{3046)-S, 339 (3)-rriat for viurder— 
Conditional pardon to an accomplice—King s 
witness — Contradictory statement before 
Magistrate — Sanction to prosecute.—a was 
tendered in evirtence as an accomplice giving 
evidence under a conditional promise of pardon. 
Before the committing Magistrate be gave evi- 
deced that the accused had committed milder. 
When examined again before the same officer, 
be said that his previous statement was lalsa. 
Before the Sessious Judge he again returned to 
his first statement. 3eld that a witness, who 
was in any way induced to make a falseetat^ent 
in connection with a capital charge, should 
be allowed every possible locus penxtenlia. 
and sanction to prosecute him should not be 
given merely on the ground that he contradicted 
himself before the committing Magistrat^ In 
this case, however, eanction was g»»eQ' KI^Q- 
EmPBROB V. BODHA, 11 A.L.J. 964=«22 lod. 
Cae. 42B = lSCr. L J. 76. 

(3047)—S. 339 ( 3 )—flijh Court, sanction of, 
under—Necessity for amotion on behalf of t^ 
Crown — Prosecution of approver.—II the 
sanction of the High Court is desired under 
8. 339 (3), Grim. Pto. Code, there should be a 
motion on behalf of the Crown. In re MADIQA 
NadlavadU. 9 M.L.T. 164=32 M. 47=1 Ind. 
Oat. 207 = 9 Or.L.J. 283. 

(9048)—S. 339—See Nos. 1739, 1741, 1880, 
2978, 3014 to 3033 and 3010, supra. 

(3049)-S3. 339 and ill-See APPROVER, 42 
P.R. 1884, Cr. 

-8. 340 (=1882, B. 340; 1872. 8.186, paras. 

1 and 2: 1661, b. 432). 

See ACCUSED Person. 

See DEAF AND DUMB PERSON. 

See LEGAL PRACTITIONERS—PliBADEB. 

(8050)— 3, 840—Trial of a deaf an man 

—Summary trial—Reference fo High. Courf.— 
Where the accused is deaf and dnmb, it is in- 
convenient to try him summarily. In such a 
case, an attempt should be made to find ^ ont 
whether the accused has any friends ot relatives, 
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who are sccuatomed to communicate with him. 
The Magistrate should make inquiries about 
his antecedents, ordinary mode of life and the 
manner in which he was communicated with in 
the ordinary affairs of life. In re DEAF AND 
Dumb Man, B Bom. L.R. 849=4 Cr.L.J. 444. 

(3051,—S 340 ( = Cri»i. Pro. Code, 1«72. 
s. 186) —Accused, a dtaf and dumb person.—Tho 
High Court, under the circumstances of this 
case, which oamn before it under the last clause 
of s. 186, Grim. Pro. Code, set aside the convic¬ 
tion of the prisoner, a deaf and dumb person, 
and directed that he be admonished and dis¬ 
charged. DWARKANATH HALDAR V. NODER 
CHAND K.AMTE, 22 W.R. 35, Cr- 

(305-2)—Crim- Pro. Code, 1893. s. 340 -Pri¬ 
soner deaf and dumb,—Case where the convio* 
tion of a deaf anfl dumb prisoner, wbehada 
further opportunity given him of being heard in 
deleuco. was confirmed by the High Court, 
under the ciroumstanoes. THE QUEEN v. 
BOWKA, 22 W-R- Cr. 72. 

(3053)-S.340 ( = C>-i»i. Pro. Code. 1861, 
s. 432) —Agent of accused in Criminal Court- 
Appellate Court.—S. 432 of the Crim. Pro. 
Code, entitles a prisoner to authorize any 
person to be bis agent in any Cnmiaat Court. 
Reg V. R.^mchandra, Rat. Un. Cr. C. 1. 

(30541—S. 340 ( = CriMi. Pro. Code, 1861. as 
amended by Act VIII of 1869, s. 432)— 
Mooktears, employment of.—The terms of s. 432 
do not warrant any general rule for the 
exclusion of Mooktears in all cases, but only 
allow the exercise by Magistrates of their dis* 
oretion in each case as it ariees. The Magis* 
trates shall not, by indiscriminate exclusion of 
persons who ate invested by law with a distinct 
professional status in criminal trials, deprive 
parties of legal aid which they could frequently 
obtain at a moderate cost. ORIUINAD 
CIRCULAR Order no. 13 of i 870, 14 W.R. 
Cr. Cir. 5. 

( 3055 )—S.340 ( = Crij«- Pro. Code, 1872, 
s. 186 ( 2 )—Unauthorized pleaders .— Under 

B. 186 (2). the Criminal Courts ate bound, in 
each case coming before them, to exercise a 
discretion as to permitting the person nomin^ 
ted to conduct the defence, in oases where such 
person is not an authorized pleader. HIGH 
COURT Proceedings, iith Jan. 1876, 
No. 83. 2 Weir 400. 

(3056)—6. 340 {-Crim. Pro. Code, 1872. 
136 )—Pleaders of District Munsil’s Courts — 
Vakalatnamak in criminof cases .—A pleader of 
a District Munsit’a Court cornea within the 
category of “authorized pleaders,” and, as such 
is not required to file a vakalatnamah in 
oriminal cases. HIGH COURT FROCBEDINQ8, 
aSTH March 1879. NO. 659. 2 Weif 402. 

(30571—S. 340 (=Cr«n. Pro. Code, 1872. 
s. 186 )—Dm/ and dumb aecuaed—Conviction for 
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Crim. Pro, Code (Act Y of 1898)—coH<m:«d. 

hnu.‘■c-tValidity.--V/bere A persoo »ged 
nciirly H; jeiirs, whpyo uoderstandiog was of 
til-.- iuo>t liniTtod kind, and who had been deaf 
tlomb from his birlb, was convicted of 
bf'i.u-brciking by night, the High Court, con- 
piorrng ibe facts already stated and consider¬ 
ing Hi-o that sheet hunger had driven him to 
break iuto the house and that he bad never 
been in arrost before, recemmended that he 
should be made rver to his father, OUEEN v. 
Ganga, 7N,W.P. 131. 

13058)—S. 310—o/ counsel lo he heard, 
—Where a Judge proceeds to hold aprtltnainary 
orquity under s. 476 of the Crim. Pro. Cede, 
the person against wbcm tucb enquiry is start¬ 
ed is not the accused person; and even if be 
bo an acrused person the Court making 
such enquiry is not a Criminal but a Civil 
Court. It is a very general practice to hear 
pleaders on behalf of persons in Civil or 
Criminal matters, and as amtet curio’ even in 
criminal revision Ram Nihore UMar v 
Kiko Emperor. 8 A L.J. 237= lO lod. Caa 
740=12 Cr. L-J. 231. 

(.30591—8 340— 5se LeoalPractitioners 
—advocate. 2 Weir 402 = 7 M H.C. App. 40. 

(3060)—S. 340—See Nop, 89. 90, 726, 727, 
2066, swpra. 

(306))— Ss. 340. 341.1 { = Crim. Pro. Cede, 
1872, s. 186)—Scope of seeften —S. 186 of the 
Crim. Pro. Code is intended to provide for 
oapes in which the accused person is deaf and 
dumb, or, from ignorsnoe of the language of 
the country and the want of an interpreter, is 
unable to understand or make himself under¬ 
stood ; and, in suoh oases, the High Court 
would order the prisoner to be detained during 
Her Majesty’s pleasure, QDEEN-EMPRESS 
V. Hussein, Rat. Ua. Gr. C. ISl. 

(3062&3063)”Sj. 340, S41f = Crm. Pro. Cede, 
1872, s. 186)— Reference lo Bigk Court —Under 
B. 186, it is necessary that there should have 
been a committal or oonviction before a reference 
is made to the High Court. QUEEN-EMPRESS 
V. TRIEAM, Rat. Ua. Cr. C. 180. 

(30641—5s. 340, 341 (= Crivi. Pro. Code, 
1872, 3. 186).— Accused, a deaj and dumb per- 
Case where the High Court, under the 
oiroumstances, set aside the conviction of the 
prisoner, a deaf and dumb person, and directed 
that be be admonished and discharged. Dwar- 
KA Nath Haldar v. noder chand 
Kamte, 22 W.R.Cp. 35. 

(3065)—Ss. 340.341( = Crim.Pro Code. J872, 
3.186)—Dea/and dumb ■person—Trial of—High 
Court.-Under s. 186. Crim. Pro. Code, 1372, 
the discretion ves'cd in the High Court is very 
wide ; though according to the principles of 
English Common Law proceedings conducted 
when the accused is unable to understand do 
not opn^tilute them a (aic and proper trial, eti]) ' 


Crfm. Pro. Code (Act Y of iS9B)—continued. 

the High Court, cao, uuder special circuni- 
stances, if it thinks fit, treat tbe proceedings of 
the lower Court as a sufficient trial and pass 
sentence on the prisoner, according to Ibe facts, 
which interned to be established in tbe course of 
and as the result of thoKe proceedings ; or the 
High Court, though it n^aj behevo in the guilt 
of the prisoneri may give him a further oppor* 
tunity of being beard in the matter of the 
charge. QUERN v BOWKA Hari, 22 W.R. Cr. 
35. 

(30661—Ss. 340, 341, 2P8 { = Crime Pro. Code, 
1872. ss. 186. ^i9)'^Cvcss-exomincitioH — Re* 
/u$al of right Where the evidence given 
before a committing Magistrate by certain 
witnesses was repudiated, and they made en¬ 
tirely different statements before the Sessions 
Judge, and tbe Sessiens Judge tbereupon, under 
s* 249, Crim. Pro. Code, used tbe previous 
depositions of those persons as evidence in the 
case, and it was objected that those depositions 
ought not to be so used because they were given 
without cross-examination, in consequence of 
tbe refusal of tbe Magistrate to allow pleaders 
to appear before him on behalf of tbe accused, 
heldt tbat, under tbe oircumstances of tbe 
oase, the oonviction based merely upon such 
evidence was not improper. In the matter of 
DhaM MUNDUIi, 6 C.L.R. 58. 

(3067)—Bs* 840, 341* 464—ACCUSED 
Person, 5 B. 262. 

(3068)—55.340, 426, 439,440.348 of Crim. 
Pro Cede, 1898 Crim. Pro. Cede. )f>72, ss^ 
186,297, H5)~Accu$ed a deaf and dumb person 

— Underetanding j>^octedinge^Previous convic- 
lions-'Committal^ Sessions Conrf.—Where a 
Deputy Magistrate found tbe accused deaf and 
dumb and unable to unders tand tbe proceedings 
but tbeDiatrictMagistrate found from tbe demea* 
nour and action of tbe accused that he under¬ 
stood what be was charged with, held, that the 
District Msgiptrate's finding must be accepted 
as final, and that tbe provisions of s. 186, Crim, 
Pro. Code, 1872, did not apply. Under a. 297, 
Crim, Pro. Code, 1672, the High Court can, 
wbenevor there has been any material error in 
any judicial proceedings, pass such judgment, 
sentence or order as it thinks fit. Acting under 
8 b 297, Crim. Fro. Code, tbe High Court set 
aside the order of tbe Deputy Magistrate, and^ 
as tbe accused bad been previously convicted of 
an cffence under Chap. XVII of tbe Penal 
Code, punishable with rigorous imprisonment, 
ordered that be should, under s. 315, Crim.Pro, 
Code, be committed for trial to tbe Sessions 
Court. DOOBRI HULWAI v, A DUMB PERSON# 
19 W.R Cr. 37. 

— S.3Jt(«1882,s. 841; 1872, 8.186. paraS.h 
See ACCUSED PERSON, 

See Deaf and Dumb Person. 

See Lunatic. 
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(3069)—S. 341—Scop« of—Deaf and dumb 
accused—Undsrstayiding of proceedings.— 
S. 341 does uoti apply wboro is sbowa that tbo 
accused understood tho proceedings. EMPEROR 
V. DaDA MahaDU, 3 Bom. L R. 371. 

(3070)—S. 341 {^Crim. Pro. Code, 1882, 
s. 3411—4ppJica6iUfj/.—8. 341 of thoCrim Peo. 
Code becomes applicable only after a coovic- 
tion, and where tbe Magistrate finds for good 
retsona tbai the accused is uoable to under¬ 
stand the proceedings. In re DUMB MAN, Rat. 
Ud. Cr. C. 836. 

(3071)—S. 341—Bfipori to Sigh Court u>^der 
section when to be made.S. 341, Crim. Pro. 
Code, requires that the Court shall proceed to 
tbe end of the trial and then report the result 
to the High Court, if a conviction follows. It 
does not empower a Magistrate to make tbe 
report in tbe middle of a trial. In re A DEAF 
AND Dumb Man, 4 Bora L.R, 823. 

(3072)—S. 341—Rr/eretice— Report — Proce- 
(Jure.—Before a reference is made to tbe High 
Court under s, 186, Crim. Pro, Code, 1872, tbe 
Judge should proceed to tbe end of the trial, 
and report the trial, if a conviction follows. 
HIGH COURT Proceedings, 29nd April 
1873, NO. 848, 2 Weir 403. 

(3073)—S. 3 il—Accused being deaf and dumb 
—Practice .—Tho fact of an accused being deaf 
and dumb is not 2Jcr $e sufficient to justify a 
tefereocd under b 341, Cr.m* Pro* Code. An 
attempt to make such an accused uoderstaod 
the proceedingc*! and tbe fact that be could not 
be made to undersiand tfaem should appear on 
the record. EMPRESS v. KONDA, 9 C.P.L.R. 
88. Gr. 

(3074)—S. 341 ( = Crm. Pro. Code^ 1882, 
5,341)—iJe/<rence under section—Duly of Magis- 
submitting a case to tbe High Court 
under e, 341, Crim. Pro. Code, the Magietrate 
niuet state bis view of*the conduct of the dumb 
aooueed in tbe commission of the ofience, and 
take eome evidence regarding the previous 
history and habits of tbe accused* There must 
also be a finding whether the accused was 
capable c! understanding and did in fact under¬ 
stand tho nature of tbe proceedings and 
whether he understood tbe purport, of tbe evi¬ 
dence given by the witnesses, and whether he 
wanted to call witnesses, in his defence. 
QUEEN-Empress v. Beubin Samuel, Rat. 
Ufl. Cr. C. 696»Cr. Rg* 26 of 1884. 

(8076) — 8. 3il—Reference under the seetion 
—Findings of Magistrate—Power of Sigh Court 
to puss final order,~ljx a case referred uoder 
s» 341* tbe Legislature seems to have contem¬ 
plated that there should be a finding by tbe 
Magistrate, either by wbat ie called a conviction 
or commitment, that prima facie, that is to say, 
on tbe evidence (or the proaecution. an ofience 
bae been committed, and that tbe accused, 
though not insane, cannot be made to under- 
eland tbe proceedings, and tbe High Court ia 
competent to pass sentenoe in the absence of 
any defence for the above-mentioned ceaeoo. 


N. D 


I I 
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Crim, Pro. Code (ActsY pf 1^9^^cow<tnttrd. 

In ft oafio of murder roppi;t^<3 to the $Iigh^b\lfIf’ f , 
ftfter commitment to Se?<sidu4. Iba Court, 
holding that nn benefit was likely to resulc^'by^^ 
his being tried by a Court of 8es*:innK and 
finding that tho accused, tbougb guilty, was not 
responsible for bi^ a^Hions by rea^oo of tbe 
unsoundness of bis mind, directed the accused 
to be kept in tbe Di^^trict Jail pending tho 
order of tbe Loc'*! Governraint. QURBN- 

Empress v. Somir bouka somir 

BABA, 27 c. 368»4C.W-N 421. [/irf., 12 Cr. 

L J. 386-11 Ind. Cas. 250 = 1;.B.R. 1900. 4th 
Qf.. 57 : R.. 12 Cr, L. J. Cl3= 12 Itid. Cas. 989 
*13 P R. 1911, Cr] 


(3076)—S« 341 —Power of Bigh Court under 
-^Criminal responsibility of deafirnuUs .—It is 
impnsiiible that a deaf-mute should be able to 
live to maturity without being able to com¬ 
municate with his reUtions, and he and his 
relfttioos mustba%'eestsbli8bed some practicable 
method of joter*communicatioD by signs or 
otherwise. In modern practice, want of speech 
and bearing does not imply want of capacity 
either in tbe understanding or memory, but 
only a difficulty in the means of communicating 
knowledge. Tbe law in India certainly does 
not expressly provide for a sane deaf-mute, 
who has never been instruoted, being exempted 
from punishment. I( his mind is scund, his 
inability to bear and speak will not excuse 
bim. 8. 341. Crim. Pro. Code, givos the High 
Court full discretiou to do whatever tbecircum* 
stances of tbe particular case require. Tbe 
High Court can, in a case triable by a Magis* 
irate, pass eentonce on what is termed a 
ooDviotioo. though it cannot, strictly speaking, 
be so termed, seeing that tbe accused cannot in 
such a case make a proper defence. KlNG- 
EmpEROR V. NGA San MYIN, U B.R. 1910, 
4th Or., p. 57»U Ind. Cas 230 = 12 Cr. L.J. 
386-4 Bur. L.T. ISO. (22 W.B.C.R 35, 27 
C. 368 = 4 C W.N. 421, P.R. 1885, p. 98, P.R. 
1889, p. 139. Cons.) 


(3077)—S. 341—^efion under^Enguiry inio^ 
lunacy of accused at time of trial or offence 
—Necessity of — Magistrate's duty to try or to 
commit for trial—Bxs duty on conviefion^^rim. 
Pro. Code. Ok. XXXIV.—Before a Magis¬ 
trate could act under 8, 341, Crim. Pro* Code, 
he should bold an enquiry into tbe* question 
whether tbe accused was a lunatic either at 
tbe time of tbe trial or at tbe time of tbe 
commission ol tbe alleged offence. If be finds 
that be was not a lunatic on eiiber of tbe occa¬ 
sions, be will then, as required bys. 341, Ocim* 
Pro. Code, tty tbe accused cr commit bim to 
tbe Sessions Court for trial, If he convicts 
him, be will then make a report to the High 
Court under 8. 343, Crim. Pro. Code. ADALA 
YBRRIVADU, 11 M.L.T. 24 = 13 Ind. Cas. 
216 = 13 Cr. L.J. 24. 

(3078)—S. 341, proviso—Transfer of case 
under—Application of s. 350*—A Subordinate 
Magistrate, before whom the accused was first 
placed for trial, took down the evidence of tbe 
witoeasee for the proseoution and aleo examined 





1959 


THE ALL INDIA DIGEST. 


1960 
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the' accused n'itb refereoue to sacb evidence. 
After trlii;, records were put io (or previous oon* 
VH-urn? against the accused Tbeieoo, the case 
was t ransferred to I be District Magistrate under 
the proviso to s. 348 of the Code. The District 

M.igistrate acting upon the evidence already 
recorded, convicted (he accused, who called no 
evidence. Held, on appeal, that, as the only 
section of the Code, whichempowersonoMagis* 
crate to act upon the evidcnco recorded by 
another is s. 350 and that section cannot be 
held to cover ibis case of a transfer of a trial 
from one Court to another, the conviction and 
sentence by the District Magistrate must beset 
aside and a nr-w trial ordered. LADYA v. 
Emperor, i N.L.R 187. 

(3079)—8. 341—See Nos. 3061 to 3066, 
supra and No. 4887. infra. 

(3080)— Ss. 341 ii7id A65—Ptocedure in case 
of a lunatic not able to understand proceedings 
in Court.—The fact that an accused was of 
weak intellect, ard .subject to constant epileptic 
fits, although not insane, was held to be suffi¬ 
cient proof of unsouudness of mind to show 
the probable cause of bis inability to make bis 
defence; and the trial of such a person should 
be postponed unders 465 of the Code. QUEBK- 
EMPRFSSv. NGA FO ThwE, U.B;R. 1892 — 
1896, Vol. 1,38. (5B. - 262 , i2.) 

-S. 342 («1882. 8. 342 ; 1872. ss. 193. 290. 

342, 343, 345; 1861, 88. 202, 204.273). 

See ACCUSED PERSON. 

See Examination of accused. 

(3081)—S. 342 (=Crim. Pro. Code, 1882, 
s. 342)—Scope of.—It is not for the purpose of 
ascertaining what witnesses the accused intends 
to call, or what evidence they will give, or 
what bis defence is, that a Court is justified or 
authorized in examining an accused under 
s. 342. A Court is only authorized to examine 
him *' for the purpose of enabling him to explain 
any ciroumstanoes appearing in the evidence 
against him.” '* The evidence ’’ in that section 
is the evidence already then given at the trial. 
ODEEN-EMPBESS V. HARGOBIND SINGH, 
14 A. 242 = A.W.N. 1892, 83. [il.. 4 N L.B. 

163*9 Or.L-J. 66.] 

(3082)—S. 342—Scope o/.—8. 342 permits an 
examination of the accused to be made solely 
for the purpose of enabling the accused to 
explain facts aopearing against him. KING- 

-EMPEROR V. SHOT Nath Ghose, 7 C.W.N. 
843. 

(3083)—S. 342—Scope o/.—The language of 
6, 342 is mandatory, and the omission to 
comply with its provisions is not a mere error 
of form. There may, of course, be circum¬ 
stances in which the omission could not reason¬ 
ably be held to have prejudiced the accused, 
and in which, therefore, the interference of the 
High Court may be discretionary. But where 
there are grounds for thinking that the omission 
on the part of the Court to question the accused 
operated to produce a non-dieolosure of the case 


Crlm. Pro. Code (Act V of 1898)—continued. 

for the defence and the withholding of evidence 
material for the defence, the High Court would 
interfere. In re RAJA Padatacei, 2 Weir 408. 

(3084)—S. 342—Scope and application of 
Grim. Pro. Code, 1882. s. 342, says that the 
Court should question the accused generally on 
the case before be is called on for his defence, 
for the purpose of enabling him to explain any 
circumstances appearing in the evidence against 

him. Queen-Empress v. nga tha Dun, 
U.B.R. 1892—1896, Yol. I, 144. 

(3085)—S. 342 (*Crtm, Pro. Code, 1882, 
s. 342)— Object of. —The object of s. 312 is not 
to fill up a gap in the evidence for the prose¬ 
cution, but to enable tbe prisoner to explain any 
circumstances appearing in tbe evidence against 
him. Where a statement purporting to have 
been made by tbe accused in a previous proceed¬ 
ing was not properly in evidence against him, 
the Judge would not be acting properly in asking 
the accused about it. Basanta Kumar Gbat- 
TAEv. QDEEN-EMPRESS, 26 C. 49. [F.,21 

M. 238 = 2 Weir 403 ; R.. 5 C.W.N. 670, 36 M. 
457 = 22 M.L.J. 73 = 10 M.L.?. 606 = 1911 
2 M.W.N. 676 = 12 Ind. Cas. 961 = 12 Cr.L.J. 
585, 4 N.L.R. 163 = 8 Cr.L.J. 66.] 

(3086)—S. 342—Object of, —The object of tbe 
examination under the above section is to 
enable tbe accused to explain oircumstancee 
appearing in tbe evidence against him Con¬ 
sequently, the Court oaooot oroas-examiue tbe 
accused to elicit admissions. Nqa Hmun v. 
QueEN-EMPBESS, L B.R. 1872—1892, 320. 

(3087)— S. 342 { = Crim. Pro. Code, 1882, 
s. 342)— Accused person, examination of — 
IFarronf case.—Under s. 342, Grim. Pro. Code, 
an accused person, before be is put on his 
defence, must be examined by the Court. 

Queen-Empress v. Bavaghela, Rat. Uo. 

Cr. C. 227 = Cr. Rg- 5 of 1886. 

• 

(3088)—S. 342—Warrant case—Procedure.— 
Where, in a warrant case, tbe accused is 
examined by the Magistrate before any evidence 
has been recorded, held, that such procedure is 
illegal, as tbe power given by s. 342 to examine 
tbe accused " for the purpose of enabling bim 
to explain any circumstances appearing in the 
evidence againet him,” has not come into play. 
Queen-Empress v. howthorne, i 3 A. 349 
= A.W.N. 1891. 102. [R.. 9 Cr.L.J. 56 = 4N. 

L.R. 163. Rat. Un. Cr. 0. 679,] 

(3089)—S. 342 (=Crtm. Pro. Code, 1882, 
s. 342)—" Accused ” — Term explained.—By 
" accused ” is meant a person over whom the 
Magistrate or other Court is exercising juris¬ 
diction. Queen-Empress v. Mona puna, 
16 B- 661. [F.. 23 C. 493, 21 A, 107 = 18A.W. 

N. 185 ; i?.. 23 B. 213, 16 P.R. 1900, Cr. = P.L. 
R. 1900, p.59. 5 C.W.N. 749 = 28 0. 709, 15 0- 
P.L.R 112. 24 P.R. 1903, Cr.. 21 P.R, 1904, 
Cr. = l35 P.L.R. 1904, 131 P.L.R. 190i=W 
P.R. 1905, Cr., 13 0-W.N. 151=36 0. 163=8 

O. L.J. 665, 4 N.L.R. 81=8 Cr.L.J. 20; D-. 9 
O.W.N.983.] 
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(3090)—S- ^‘^ 2 —Questioning accused about 
prevtoiu conviction— Legality. —It ie not compe¬ 
tent to 4 Magistrate to question an accused, 
under 8.342 before his oonviotion, about his 
previous oonviotion. with a view to take into 
consideration, for the purposes of conviction or 
with a view to dispan'ie with formal evidence as 
to the alleged previous conviction and as to the 
identity of the accused, in the event of convic¬ 
tion. Emperor v- alloouiya Husan, 28 B. 
129.^6 Boro. L.R. 805, 

( 3091 )—S. 342 — Co accused examined as 
uiifnesscs after conuiefton and before sentence. 

The accused, numbering nine persons, were put 
up for trial on a charge of dacoity. Two of 
them pleaded guilty and were at once convicted, 
but their sentences werj postponed till the cod 
of the trial. They were then taken from the 
dock and examined as witnesses against the 
test of the accused. Held hy Candy, J.,that 
they wet© competent witnesses as they were no 
longer accused pcrscus but were convicts, but 
the fact that thev have not been senienced 
would aSect tb.* value of their evidence, aa they 
might naturally thick that it would be for 
their advantage to tell a story as much as pos¬ 
sible in favour of the prosecution. fleWby Ful¬ 
ton,J., (1) that their evidence should be tejocled, 
as the procedure followed was illegal, ae it con¬ 
travened the provisions of s. 342, which provided 
that no oath should be administered to the 
accused : (2) that the accused, though solemnly 
affirmed as witnesses, were etill under trial and 
under examinatiou by the Court; and (3) that 
the trial of the accused did not end with their 
conviction. KING-EmpbboR v. ANNYA. 3 Bom. 
L.R. 437. (23 B- 213. R.) CB-- lOCt.L.J- 19. 
16C.L.J. 517 =*16 0 W.N. 1105 = 13 Oc-L-J. 
609 = 16 Ind. Cas. 257], 

(3092)—S. 342-Sess’ons Judge—Trial^Exa- 
minalton of accused—Forms of tmal in 
nal cases.—The term "shall,” ins. 342 of the 
Orim. Pro. Code, makes the duty imposed on 
the Court to questioo the accused generally on 
the case, after the witoesees for the prosecution 
have been examined and before he is called for 
bis defence, mandatory, not disoreiionacy. 
Having regard to the object of the examination, 
speoifled in the section, vie , that the legislature 
intended it to enable the accused to explain 
any oicoumstanoes in the evidence against him, 
it ie clear that the omission by the .->oatt. to 
perform Buoh duty in a criminal trial, must be 
presumed to have seriously prejudiced the 
accused. Empbroh v. Savalya ATMA 
pA8TYA,9Boni. L R. 896 = 8 Cr.L.J. 382. 1^'.. 
9 Bom. L.R. 730.] 

(3093)—S. 842—SesMona Judge-Trial—Ex¬ 
amination of accused.— The provisions of 
B, 942, apply to the case of an aooused tried be¬ 
fore a Beesions Judge, even when he has been 
queetioned on the case generally by the commit- 
ting Magietrate. EmPBBOB v. BAJU ABILAJI, 
9 Bom. L.B. 780=6 Cr.L.J. 71. 

(8094)— 8. S43 (=Cr«m. Pro. Code, 1662, 
«. Hi)—Evidence of aeeuted improperly tahm— 


Crlm. Pro. Code (Act Y of 1898 )—confinued. 

Admissibility—Evidence. Act, ss. 21, 26, 29-'“ 

It is not proper to examine the accused under 
B. 342, Grim. Pro. Code, when no evidence, 
sufficient to connect him with the crime with 
which he is charged, has been recorded against 
him. If the ex.ominatioD takes place contrary 
to the provisions of s. 342, tho statements 
actually made cannot, if .apparently froely and 
voluntarily given, be rejccied as ioadmisaibie, 
merely on account of this irregularity of 
procedure ; prirm facie, as admissions, those 
statements are relevant under s. 21 of the Evi¬ 
dence Act, and there is no other section which 
excludes them. 8. 26 of the Act is inapplicable 
as tho statements are made in the immediate 
presence of a Magistrate, and a. 29 shows that 
the mere fact of » statement being made m 
answer to questions is by itself no grouud for 
its exclusion. QUEEN-EMPBESS v. NARAYAN. 
Rat. UnCr.C 679 = Cr. Rg. 45 of 1893. [P.. 

37 C. 467 = 11 Ct L.J. 453 = 7 Ind. Cas. 359.) 

( 3095 )—S. 342 ( = Crim. Pro. Code, 1882, 
fi, 3 ii)—Examinal>on of accused before issue of 
process—A Magistrate should not pul persons 
on oath unless he is satisfied ol bis authority 
to do so. Where he examines persons against 
whom a complaint is laid, before ‘ssue of 
process, the procedure is of very doubtful 
propriety, and the Magistrate ought n^ot to be 
influenced by any diHerenco between the state- 
monls given by them in such examioation and 
Ftatemonis made by them as accused persons. 
QUEEN-EMPRESS V. SniDLISGAPPA, Rat. 

Ub, Cr.C. 844 = Cr.Rg. 13 of 1896. (l6 B.668. 
13B. 621. R.l 

(3096)—S- Z\ 2 —Examination of prisoner by 
_ Nature of questions permissible.—A 
Judge examioiog a prisoner, uodot s. 342 of 
the Crim. Pro. Code, ought not to cross-exa¬ 
mine him; the only permissible questtons ace 
BUoh as will enable the prisoner to explain any 
ciroumatauces appearing m the evidence against 
him. Hurry Churn iihuckbrrutty v. 
EMPRESS, 10 C 140 = 13 C L.R. 338. [B.,9 

Or. L.J. 284= 11 Bom L.R I77 = llud. Oas. 
280.] 

( 3 Q 97 )—S. 342 ( = Crim. Pro. Code, 1872. 
s. 2501— Examination of accused for what pur¬ 
poses allowsd.-Codot B. 250, the Court may. 
from lima to time, at any stage of the case, 
examine the accused personally. But the Court 
is not competent to subject the accused to severe 
otoss-examinatioo. Tne diacretion given by 
the law is not to be used for the purpose of 
driving the aocused to make statements crimi¬ 
nating himself; it can only be properly used 
for the purpose of aacortaining from the accused 
how hois able to meet facts standing in evidence 
against him, so that those facts should not 
stand against him unexplained. In the matter 
o/CHINlBASH GHOSB, 1 C.L.R. 486. (I M. 
199. F.) [J*.. a O.W.N. 702; B., 60. 96 = 6 

C.L.R. 529 = 3.ShomeL.R.Ct.R. 39.] 

( 3099 )—S, 842 (=Or»w. Pro. Oo^, 1872, 
8 . 260 )— Cross-examination of a prisoner by 
Court.—lb is not proper for the Court to ocoss- 
ezamine » prisoner with the apparent objeot of 
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convicting him, out of his own mouth, of false 
stMeim-nt-j, and so making him prejudice him¬ 
self in ro?pect of the matier with which he is 
ch irnoch liMVRKHS V. BEHARI LAL BOSE 6 
C.L R. 431. [li., 10 C.P.L.K, 13.1 


(.:i009)- S. Retracted confessio^i—Duly 

of Ju'lge (0 22 ^f^sfion the accustd regarding it .— 
Where tbe ouly circum'*uace appearing iu evi¬ 
dence Against the accused was bis retracted 
cou/cssiOD, and, as to this he was not question¬ 
ed at all in the Sessions Court, ao that be might 
bo given an opportunity to show cause for the 
jury to hesuatc to convict bun on that confes¬ 
sion alone, h^ld, that the ptccedurc wa-^ con¬ 
trary to that described in s. 342 In re 
ChoLAKEL Koya, 2 Weir. 507. 


(3100) S. Zi'i —Staleuicnt made by accused 
WHcfer.—It could scarcely have been intended 
that, under colour of an examioatiou under 
s. 342, Cnm. Pro Code, an accused person should 
make statements such as be might make if be 
were being examinoci as an approver. SRI 
Kishen V. King.Emperor, 6 O.C. 204. [Diss.. 
a 0,C. 328«8Cr. L J. 393 ] 

(3101)—S, 3i2Statement of accused as wit- 
ftess—^Evidence Be Id that an aooused person 

oannot be examined as a witness, because no 
oath or affirmation can be administered to him 
until ho is acquitted, or discharged or convicted. 
When, at the trial of several accused persoDS. 
the Magistrate in a note to the District Super¬ 
intendent of Police, ordered that a certain 
accused person should not bo put forward as so 
accused but as a witness, and the Court la- . 
specter applied to the Magistrate that the said 
accused should be examined as a wiineee, aod 
the Magistrate examined him as a witness for 
the prosecution, held^ that the statement made 
by him was inadmissible in evidence! NABI 

Baehshv kmperorop India, iOO P.L.R* 
1902=^12 P.R 1902, Cf. 

(3102)—S. 342 —Duly of Court to question 
accused before he enters on his defence —There is 
no authority in the Code authorising a written 
defence to be put in at tbe trial of cases before 
tbe Court of Sessions. But, whether such a 
written defence can or cannot legally be put ID I 
and accepted by the Court, it certainly cannot 
be allowed to take the place of tbe examination 
of the accused which s. 342 imperatively orders 
to be made. Emperor v. ansuiya. A.ff.N. 
1903, 1. 

(3102-a)-—S- 3i2^Ev\dence of the ^prosecution 
—Not implicating accused—Statement of accus^ 
ed—Not admissible against him .—Where no 
evidence has been given implicating the accused 
by the prosecution, tbe Magistrate has no right 
under the Code to put questjona to tbe accused 
or invite him to make a statement. Even if a 
statement ia made by the accused in aucb cir* 
oumstances, it is not admissible to evidence 
against tbe accused on bis sabsequent trial. 

• ABIBTOtrA ROVDTHAN V. KABIB ROVUTBAN, 

19iaH W.N!413. 


CpJm. Pro. Code (Act Y of 1898)— con^nwed. 

(3103)—8. 342—Collusion of ship—Ezamios- 
tion of SetAng—See ACT VI OF 1884, sb. 31, 
32, 33, 34, 35, 12 Cr. L.J. 577 = 12 lod. Cas. 
841 = 4 Bur. L T. 130. 

(3104)—S. 342—See ADMISSION. Rat. Uo. 
Cr. C. 769 = Ct. Rg. 34 of 1895. 

(3i05)-s. 342—See Affidavit, 19 a. 200 

= A.W.N. 1997, 23. 

(3106)—s. 312—See CONFESSION. CONFES¬ 
SIONS BY CO-ACCUSED—ADMISSIBILITY. 6 
B, 124. 

(31C7)— S. 342—Applic-ibility to ail sorts of 
proceedings in Magistrate’s CourtH—Sta ement 
of accused ia answer to questions put by Magis¬ 
trate — Aomissibility in evidence against 
accused—Magistrate’s power to put questions to 
accused—Questions of iuquostioosl nature not 
to be put—See EVIDENCE ACT. 1872, s. 27, 
15 Or. L.J. 474 = 24lnd. Css. 662. 

(3108)—8. 342—Examioation of accused 
before completion of prosecution evidence— 
Legality—See PENAL Code, ss. 99, 105, 147, 
378, 16 Cr. L.J. 436 = 24 loo. Cas. 172. 

(3109)—8. 342—Sec PENAL CODE, s. 307i 
IP.W.R. 1910, Cr. 

(3110)—S. 342~Sce Previous Convic¬ 
tion. 5 Bom. L.R. 805 = 28 B. 129. 

(3111)—8.342—See SUMMARY TRIAL, L.B. 

R. 1893—1900, 636. 

(3112)—8. 342—See WITNESS—GENERAL— 
Who are COMPETENT TO BE WITNESSES. 
36 P.R. 1887, Cr. 

(3113)—8, 342—See Nos. 1I6, 120, 369. 433, 
434.447,485,930,1468,1469. 1470, 1472, 1635, 
1874, 1876, 2123, 2239, 2242, 2460, 2645, 2739, 
2776, 2777, 2804, 2806, 2840, 2861, 2977. 3029, 
3030. supra. 

(3114)—Ss. 342 (1) and 511— See ACCUSED 
Person, i L.B.R. 8. 

(3115)—S. 342 (2)—IVlien acetwed can claim 
exemption under section —Application for trans¬ 
fer of case to another Court—Applicaiton support¬ 
ed by false a^davil ~Liability for suck sfate- 
ments^Penal Code, ss. 182 and 211.—An 
accused person, who was under trial in the 
Court of a Subordinate Magistrate, applied to 
tbe District Magistrate for a transfer and filed 
an affidavit which was false. Held that be 
could not escape liability under s. 342 (2), Grim. 
Pro. Coae, as tbe statements contained in tbe 
affidavit were not made in answer to questions 
put by tbe Court and that the statements in 
the affidavit being false and made with a view 
to induce the District Magistrate to order the 
transfer, tbe accused would be punishable uuder 
the first part of s. 182, and not a. 211, Penal 
Code. IMPEBATOR V. KHAN MAHOMED, 1 

S. L.R. Cr. 124 = 8 Cr. L.J. 378. [R., 33 A. 
163=7 A.L.J. 114=7 Ind Oas. 914-11 Cr. L. 

J. 587.] 

(3116)—S. 343 (2)—5ee EVIDBNGB ACT, 
1873, «. 132, 23 B. 318. - - 
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(3117)-s. 342 {i)—See EVIDENCE ACT, 
1872, es. U8. 133, U.B.R. 1906, Evidence. 3 = 

S Oc. L.J. 300. 

(3118)-83. 342. 287. 208 (1. 3. 4)-S«c 
Commitment to sessions Court, Rat Un. 
Cr, C. lOO = Cr. Rg. 10-1-1876. 

(3119)—Ss. 342,310 ib) (c)-Legal evidence 
otprevious conwjct'.on.—Betoreaskiog an accus- 
ed persoQ, questioned under s 342, Orim* Pro. 
Code, at the close of the case foe the prosecu¬ 
tion, whether be had been previously convioted, 
legal evidence of the previous conviction ought 
to be put in and read. Legal evidence of pre- 
vioua couviotioQs ought to be obtained before 
the part of the charge relating to them ifl 
framed. Clauses (6) and (c)ofB. SJlOindicaie in 
general terms, the preoiseuess with which 
charges relating to previous oonvictiona should 
be tried. NOA TB v. KlNG-EMPEROll. 1 U. 
B. R. 1902—1903, Grim. Pro. Code, 23. 

(3120)—Bs. 342. 343, 337 —See CONFESSION 
—CONFESSIONS OBTAINED BY INDUCEMENT, 
THREAT, ETC., 2 A. 260. 

(3121)—Ss. 342. 346 ( = Crim. Pro. Code, 
1872, s. 345 )—Preli»«inari/ enquiry—Adminis¬ 
tering oath to accused —The administering of 
an oath or affirmation to an accused parson, 
although prohibited by s. 345, Grim. Pro. Code, 
1872, does not render the statement inadmis- 
Bible either against him or against a co accused 
at the trial. RAJUAL v. EMPRESS, 3 P.R 
1880, Cf. 

(3122)—Ss. 343. 319—Separate trial of a per¬ 
son charged with a substantive offence and of 
another charged with abetment—Competency to 
give evidence.—Where a person charged wRh 
ftD ttbetiDoot of SD OS 0 DOO uodet s. 403,1.P.C., 
applied (oc summoning as a witness, the ptin- 
-oipal ofiender, who had been oonvioted of the 
substantive oflenoeundec s. 403, I.P.O.. by a 
third olasB Magistrate, but whose oMe was 
pending before another Magistrate, having been 
referred to the latter by the former for a severe 
sentence under e. 849, Grim. Pro. Code, held, 
that the Magistrate was not competent to refuse 
to summon him, and s. 342, Grim. Pro. Code, 
did not apply to the case. QUEEN-BMPRESB 
V. Tirbbni Bahai, 20 A. 426=A.W.N. 1898. 
102. [R., 33 0. 1363-10 O.W.N. 962-4 Cr. 
L.J. 146.] 


(8128)—Ss. 342 and 862 —Evidence, recording 
of, in petty cases—Magistrate to use discretion 
—Retrial — Transfer. —8. 362 of the Grim. Pro, 
Code does not mean that a Presidency Magis¬ 
trate oan aot arbitrarily and record oothing by 
way of evidence in cases in which he is not bound 
to take down evidence io the manner pres¬ 
cribed in the section. In such cases, the section 
merely gives him a disoretion to take down the 
svidenoe oc not, and the discretion should be 
execoised judioially to a reasonable spirit, and 
not arbitrarily. There may be no necessity to 
.Moord any evideooe in “ motoing oases.” But 
where a respeotable penwn U oharged with an 
ofienoe, reflMting on hie oharaoter and serioas 
«le^loR ate lerelled agilDit him, tbem ought 
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to be some record of evidence to enable him m 
case of conviction to go to the Higb Court. 
Even in a summary case a Magistr-ite i-i bound 
to record a summary of the acoused's exaiuin.a- 
tioo and any statement in the course of ibac 
examination. S. 342, Grim, Pro. Codi, m-ikes 
it incumbent upou tbo Magistrate to examine 
the accused and to give him an oppoctuniiy of 
explaining away whatever may have been decid¬ 
ed against him in the evideuoo for the prosecu¬ 
tion. Where a Presidency Magistraie had m ide 
up bis mind regarding a case, the High Court, 
on the case coming under its revisional junsdio- 
tion transfocred it to another Magistrate for 
re trial. EMPEROR v. HaRISCHANDRa PaL- 

CHBRKAR, 10 Bora. L.R. 201 =7 Cr. L.J. 194. 
[i?.. 36 M. 739 = 12 Cr. L.J. 451 = 11 I'ld. Gas. 
795 = 22 M.L.J. 114 = 10 M.L.T. 518=1911 
M.W.N.50.] 

f3l24)-Ss. 342. 364, 833 (1)—Sre CONFES¬ 
SION — CONFESSIONS TO MAGISTRATES — 
Admissibility—Record of confessions, 
5 C. 934 = 6 C.L.R. 297. F.B. 

(3125)—Ss. 342, 485—Sec CONFESSION- 
CONFESSIONS MADE TO POLICE OFFICERS. 
5 A. 253. 

(9126) —Ss. 342 and 539—Oirtission (o examine 
the accused—Duty of High Court in revision.— 
The accused were tried and convicted of oflenoes 
under S9.11 and 12 of the Gambling Act- There 
was an omission, to examine the accused under 
s. 342 of the Code. ' They bad a right of 
appeal but did nob exercise it. The District 
Magistrate recommended to the Chief Court, 
under s. 439. that the conviction might be set 
aside. Prom the record of the case, it appeared 
that the accused bad not been prejudiced by 
the omission of the Magistrate to examine them 
under s. 342. held, it is not imperative on the 
Chief Court to set aside every void order which 
comes to its notice, when the person aggriev^ 
does not move the Court to do so. Though the 
oonviction was bad, it was nob necessary for rte 
Chief Court to set it aside. EMPEROR v. BA 
PE, 4 L.B.R. 143=7 Cr. L.J. 422. 


S. 34S(=i682. B. 843; 1872, e. 344; 1881, 
8. 203.) 


( 3127 )- 8 . 343—See No. 3120. supra. 

—8. 844 ( = 1882. s. 844 ; 1872. e. 194. para 
1, Bxp. 208. para 1. 219, 264; 1881, 
ss. 224, 269, 253, 377. Presidency Magls- 
tP«fc«>e Act. 1877. B. 124.) 


See ADJOURNMENT. 
See REMAND- 


(3128)—S. 344—Scope and applic&bility of.— 
B. 844, Grim. Pro. Code, relates to proceedings 
iri inquiries and trials and has nothing to do 
with police investigation, and it contemplates 
a remand to jail and not to police custody. 
In re KbISHNAJI PANDUBANQ, Cp. Bg. 98 Of 


1897. 


(8129)—8. 344, power of Courts to order pay¬ 
ment of the coste of the day on granlAng adjourn,- 
menU’—B> 844 of the Oode dealing wUlx 
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in proseoutioQs expressly empowers 
the Court to postpone or adjourn an enquiry 
up'II such terms as it thinks fit. This clearly 
ermtJes the Court to award costs to the party 
has been put to unoeoessary expenses by 
the conduct of other side and to order that 
the same be paid up by the latter in whose 
lavour the order for adjournment has to be 

Pkasad V. Basant L.^L. 
28 A. 207-2 A.L.J. 831 = A.W.N. 1905. 256 = 

A W.N. 

1902, 59, Disc, & Doubted.) 


(3130) S. 3ii —Adjournment of criwiwaf 
cases.—The reasonable cause intended by s. 341 
IS some cause which will enable the Court to 
have before it all the materials relevant and 
forthcoming, upon which It can come to a 
decision whether the accused has or has not 
committed the offence charged. It is not a 
valid ground for adjourning a criminal case, 
that issues similar to those arising in the 
Criminal Court ate concurrently the subject of 
determination by a Civil Court with the possible 
result of conflicting decisions upon practically 
the same evidence, especially when the adjourn, 
ment of the criminal proceedings would neces- 
^rily be very prolonged. MaTHURA KuaR v. 
pURGA KUAR. 2 A.L.J. 747 = A.W.N. 1903, 


(3131) S. 3ii-^Scope—Accused person in 
custody of Magistrale—Power to remand to 
police custody.s. 344, Crim. Pro. Code, does 
not empower the Magistrate to remand an 
accused pecsoQ in custody of the Magistrate to 
police custody for the purpose of obtaining 
information with regard to the offences which 
the aooused may be alleged to have committed, 
/n re Rama KHANDU ZUGRYA.i Bom. L.R. 
878. 


(S132)— S. 344—Cos/s of adjournment — 
Discretion of Magistrate ,—A Magistrate has a 
discretion to require from the accused the costs 
of an adjournment, when he Is not entitled to 
the adjournment asked for. SEW Prosad 
Poddar V, Corporation op Calcutta, 9 
C.W N. 18. 28 A. 207-2 A.L.J. 83I = A. 

W.N. 1905. 256; R., 28 A, 209 (I^J = A.W.N. 
1905, 267 {N),] 

(3133)—S. 344 ( = s. 194. Crim. Pro. Code, 
18721—Remanding of accused person to jail 
and deferring examination of witnesses and 
postponing enquiry —Record of grownds.—Where 
a Magistrate acts under s. 194. by deferring the 
examination of witnesses and adjourning the 
enquiry and remanding the prisoners, he is 
bound to express clearly on the record “ the 
reasonable cause” from which it becomes neces¬ 
sary or advisable to do so. MANIKAU MODALI 
V. Queen, 6 M. 63 = 2 Welr409 = 2 Weir 577 
= 2 Weir 656. 


Cpim. Pro. Code (Act Y of \%9Z)—conthiued, 

whioh it is intimately connected. If a Magis^ 
trate. OD a coosideratioo ol all the oiroumstaoces^ 
exercises his discretion and either stays proceed* 
ing3 ID the criminal case pending the disposal 
ol the oivil suit, or declines to do so, the High 
Court, as a Court of Revision, will not, as a 
general rule, interfere with the exercise of such 
discretion. If the object of prosecutiog criminal 
proceedings, while a civil suit in relation to the 
same matter or a matter intimately connected 
therewith is pending, be in reality to have 
a preliminary enquiry before the Magistrate 
into the matter of the suit, and to prejudice 
the trial of the civil suit, or to coerce the 
accused into a compromise of the oivil suit on 
terms to be practically dictated by the oom- 
plainant, the Magistrate sbouldi as a general 
rule, postpone the enquiry into or irial of the 
criminal case till the disposal of the civil soiti 
In re Sdbramanta CHETTV, 2 Weir 415. 

(3135)—5. Sii—AdjournnienC of Criminat 
Proceedings, costs of, whether Court may order 
accused to pay .—The accused, in this case, was 
absent on the date of the bearing. Me was 
not represented by any pleader ot couusel and 
the adjournment of the case wae altogether 
necessary since the Court could not proceed 
with the trial or record evidence in the absence 
of the accused. It was that thecosteof 
the adjournment could not be awarded against 
the accused person and that it would be entirely 
opposed to the spirit of conducting oriminai 
trials to impose suoh terms on the accused, even 
when granting adjournment for his benefit and 
at his request. Browne t. Chandra SlNQH, 

6 P.R. 1906, Cp.*li4 P.L.R. 1807«4 Cr. L J. 
78. (20 P.R. 1904, Cr., D.) [R., 10 Ind. Cas. 
851.] 

(3136) —S. 344—id/ourn7nen< of criminal 
case^Reasons for adjournmenu—Th^ complain- 
ant preferred a charge under ss. 406 and 411 
of the Penal Code against the accused in 
respect of certain jewels, He bad already ineti- 
tuted a civil suit for the recovery of the same 
jewels and got a decree in her favor after the 
institution of the complaint. The accused, 
defendants in the civil suit, appealed from the 
decree and applied to the Criminal Court to 
adjourn the trial on the ground that the same 
matter was io dispute io the appeal. Held^ 
that ** reasonable cause in s. 344 of the Crim, 
Pro. Code, is some cause wh-cb will enable thg 
Court to have before it all the materials relevant 
for the enquiry, and that the circumstances of 
the case would not constitute such cause sinca 
the decision in appeal would not be relevant 
for the oriminai case and since the adjournment 
would delay the case for a long time while all 
the available evidence was forthcoming, and 
bad also been recorded, MATHURA KUNWAB 
V. PURGA KUNWAR, A.W.N. 190S, 234 = 2 A. 
L.J. 747* 


(3134)—S. 344 —Stay of criminal proceedings 
during pendency of a civil swif.—There is no 
hard and fastlrulo that a oriminai case should 
he stayed pending the disposal of a oivil suit 
irom which the oruninal case has.arisen o; with 


(3137)—S. 344 —Orders as to costs on adjourn- 
menu^^A Court, under s. 344 of the Crim. Pro# 
Code, is entitled to award costs as a condition 
precedent to adjonming a case and make the 
same payable by the party for whoee benefit tht 
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case is adjourDed. R&M DAYAL v. EabAN 
SINGH. A.W.N. 1909. 247. Dote=28 A. 209. 
note. tR . 28 A. 207=2 A.L.J. 831 = A.SV.N. 
1905, 256.] 

(3138)—S. 344—Saa ACCUSED PERSON. 2 
Woir 414. 

(3139)—S. 344-Sae COMPLAINANT, 4 M.H. 

C. App. 8. 

(3140)—S. Ui — See COSTS, 20 P.R-1904, Ct. 
(3141)—8. 344 —See Nos. 2147. 2454, 2462. 
supra> 

(3142) —Ss. 344, 250—Order/or payment of 
expenses, by complainant to accused and toit* 
ness, valid--Notice to complainant necessary 
before passing an otder for compensation under 
s. 250.—A Magistrate, in whose Court a com¬ 
plaint was pending for two years, passed an 
order directing the complainant to pay costs to 
the accused and a witne-s. On a subsequent 
date, he dismissed the complaint, and in that ^ 
made another order in tbo absence of the com* i 
plainaot directiug him to pay costs to the 
accused ; heid that the first order was a proper 
one having regard to the wide provisions of 
8. 344 of the Co.le of Criminal Procedure ; and 
that the second order putpociing to have been 
passed under 0 250 was bad, inasmuch as no 
opportunity was aSorded to the complamant of 
obicctioe to the rrder. GULZARI j-jAL v. 
GUNGA R4M. 9 A.L J. 170*14 lod. Cas. 652 
»13 Cr. L J. 258. 

(3143)_Ss. 344, 439, 526-Cosfs-Adyourn- 
menl—Bevi$ion.~^ Beld, that a Criminal Court a 
order to an accused person to pay co^ts of 
adjournment under s. 344, Crim Pro. Code, on 
an application made by the former under s 626 
of the eaid Code, is obviously improper and 
unjustifiable and, though not appealable is 
liable to be set aside on revision by the High 
Court, Fatta V. CROWN* 8 P.W.R. 1911, Cr. 
«=12 Cr. li J. 274-10 Ind. Cae. 891. (6 P.R, 

1906, B.) 

(3144)—S 3 . 344 and 526 -^Magistrate declin¬ 
ing to postpone hearing of case^Commencement 
of hearingbote the counsel for the accused 
made an application for adjournment under 
e. 344 of the Crim. Fro. Code, and, on 
this being refused, made an application under 
fl, 526 and tbo Magistrate bolding that the 
former application was a *• commencement of 
the heating ” refused this application also, 
heldt that the action of the Magistrate was 
illegal and his proceedings were ultra virc3. It 
was obligatory on him to postpone the case 
under s. 526, for an application under s. 344 is 
an applioatioQ to postpone the commencement 
of the enquiry and is not a commencement of 
the bearing. EuPBBOB ▼. Ali BAZA 8EAH, 
24 P.L.R. 1904*1 Cr. L.J 106. (16 0. 455, 
F,) [B., IP.R. 1918, Or.-254 P.L.R. 1912 

-17 Ind. Cas. 68*13 Or. L.J. 746*42 P.W.R. 
1912.] 

(8145)—Si. 844. 626 (8) —Adioumment— 
BeaeonabU cause for poetponMHnt—Transfer 
0 f cass—Commeneament of hearing .—526 (8), 

134 
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Crim. Pro, Code, has no application where the 
applioation for transfer is sought to be made, 
not at the commeoceinent of the hearing, but 
after iho Magistrate has finished the case for 
the prosocutioQ The words ** commencement 
of the bearing *’ mean the commoocement of 
hearing in tbo Court objected to (8 CAV.N. 77» 
F.), The fact that the accused’s Advocate has 
to fulfil a long standing cogagemeot in a crimi¬ 
nal case at another place is prinia /ntie a reason¬ 
able cause for an adjouroment under s. 344 
of tbo Crim, Pro. Code. A Magistrate is not 
justified in taking the extreme course of tiecid- 
iog without hearing the defence, when the 
accused's Advocate has an ongagemeut at 
another place. ESTBVES v. liMPBRORi 12 
Cr. L.J. 474*12 Ind. Cas. 82 

-S. 345 ( = 1882, 8. 345 ; 1872, 6. 188 ; 1861, 

B* 271 j; para 5 of this section new. 

See COMPOUNDING OFFENCE. 

( 314 g)_ 5 , 315—DispMffi between two sets of 
persons—Death of one in one set—Compromise 
with anoiher^—^ person, to whom an injury is 
caused, is the only person who oan compound 
a case. Where there was a fight between two 
sets of persons, and ooo man in ooe set died 
in consequence of the iujuries received, heldt 
that the other members of the same set could 
not compeomista the oase oo behalf of the 
deceased, even though iho hurt which resulted 
in his death was simple hurt. KING- 
EMPEROR V. SULTAN SlNGR. 6 A.L J. 882-4 
Ind. Cas. 24*10 Cr. L.J. 473*31 A. 606. 

(3147)—S. 345—Compounding an offence— 
Accused pleading not guilty—Compromise valid 
—InUrvtntion of respectable persons-—In a 
case, wherein the accused docs not plead guilty, 
and the matter is settled by respectable persooe 
ana a compromise eotered into, the Court is 
not concerned to inquire into the nature or 
value of the consideration ; and if the complain- 
aot considers that bisgcievanoe is redressed, by 
the fact of respectable persons intorveoiog, even 
though he may not have received any money 
pajmeot or even a direct apology from the 
accused, the complainant is at full liberty to 
compound the prosecution. CROWN v. LILA- 
RAM, 2 S.L R. 16, Cr.*l0 Cr. L J. 228. 

(3UB)—S. 345—Compottudiwg of offences — 
Court's discretion —9!ben a Court gives per¬ 
mission, for an offence (a compoundable ooe) 
to be compounded, it should record particulars 
eufBcient to show that it has reasonably exercis¬ 
ed its powers of discretion given by law, 
QUEEN EMPRESS v. NOA PO BaUNQ, O.B.Bt 
1892—1886. VoLI, 43. 

( 3149 )_S, 345 — Compounding offence — 

Court's permission. —The Court ie bound to 
exeroise a sound and reasonable discretion ia 
granting permission to oompound a charge of 
an offence, under 8. 324, Penal Code, of volun¬ 
tarily eaosing hurt with a dangerous weapon# 
quben-empbess V. Nga Ton myAi D.B.R# 
1897—1901, Yol. 1# 88^ 
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(3150)^S. 345 {=Crim, Pro. Code% 1982, 
5* 5^'')^Covi2ioiindvig—ALquiltal—Rtlrial .—A 
pcr«5on, fbarged under s. 324 of ibt Penal 
Code, cHun*yL, if the ^^Rooce La^ been compound- 
el 'vilb the permission of the Coorc. igaia 
tfjf-d on the same facts ou a cuirge under 
s, 3J3. if the compositioD, which has 

I be cRoct cf an acquittal, is still lu force, 

Queen. Empuess v. Wau Asmal Rat. Un. 
Cr, C 5l9 = Cr. Rg 43 of 1890. 

(3151)-.-iS. 345 —Compounding of ojjcnces^ 
Proof of compounixitxg not necessary .— Where 
the parties to a compound ibleofT^^nce ompound 
it under s. 346 of the Crim. Pro. Code, aud 
produce a writing signed by them oefore the 
Court, rhe Court is bound to act upon it, and 
ie not at liberty to c>ill upon toe parties to 
prove that the cis^ has b^^co compounded. 
Emperor v oana Krishna Walunj, 16 
Bom. L R. 939 = 2 Bom. Cr. C. 257-26 Ind. 
Cas. 1000=16 Cr. L.J. 88. 

(3152)—S. 315—CempoRnuinj in rctiision— 
Not allowtsd.—^. 345 allows cases in wbiob 
appeals are pending to be compounded with the 
leave of the Court. C)ses which comb before 
the appellate Court in revision cannot be com* 
pounded. Ram Chandra v, emperor, 13 
A.L.J. 104=37 A. 127 = 16 Cr. L.J. 247=28 
Ind. Gas. 103. 

(3153)—S. 345— Offence compounded out of 
Court-^Accused pleading composilion^Duty of 
Coiir/.—Where the accused pleads a compositioo 
out of Court, the Magistrate must ioguire 
into the pies, and ii composition be. proved, 
the Magistrate has no jurisdiotion to go oo 
with the trial. There is no necessity for the 
oompositiOD to be effected in Court. TUPBRA* 
TOR V. MULO, 6 S L.R. 284=19 lod- Cas. 94S 
= 14 Cr. L.J. 292. (21 C. 203, F.\ 28 B. 
326, R.) 

(3164)—5* 346—Revision, Bigh Courtis 
power in—Oconee, compounding of^Penal 
Cade, 325— Complainant and accused, willing* 
ness to compromise by, effect of—Sufficient 
reason, what does not constitute — Beld. that a 
High Court in revision may grant permission 
to compound an oQence and allow a case to be 
compromised (32 A. 152, F.j. Held further. 
that where in a case under s. 3i5. Penal Code, 
the complainant and the accused were willing 
to compromise, it was no sufficient reason to 
refuse composition on the ground that a third 
party, the master of the complainant, who had 
received no injury from the accused, bad refus¬ 
ed or was not willing to aeree to the composi¬ 
tion. LALLA V. EING-EMPEROR. 17 O.G. 
92 = 15 Cr. L.J. 567=24 lod. Cas. 975. 

(3155)—S. 345—Compromise ejected out of 
Court by parties, peruitng hearing of rule issued 
by Sigh Court, if can be given effect lo under 
s. 845t Crim. Pro. Code.—The petitioner was 
the complainant in a case and the accused in 
the counter case. The petitioner’s complaint 
was dismissed by the Magistrate and in the 
other case he was con^ioted under s. 362, I.P*0« 
He moved the High Ooiart and obtained a rule 


Crim. Pro. Code (Act Y of 1898)—conlinued. 

in each case, in one for the further eoquiry into 
bie compliiot and in the other for a reduction 
of the seatence passed on him. Pending the 
hearing of the rules both cases were compro- 
mibed by the parlies out of Court: Beld, 
that, at the bearing of the rules, the parties bad 
no locus stondi to a!=k the Court to treat the 
compromise as one coming under s. 345. Crim. 
Pro. Code. ADHAR CHANDRA DEY V. SUBODH 

Chandra Ghosh. 18C.W.N. 12i2 = i5Cr.L. 
J. 728*26 lod. Caa. 176, 

(3156, —S 345 — See COMPENSATION — 
General, lO Bern. L.R, 1056=9 Cr. L.J, 166. 

(3157)—S- :M5—See PENAL CODE, 8. 214, 
3 A. 263. 

(3158) — s. 345 —See WITHDRAWAL OP 
Prosecution, Rat. Un. Cr. c. 330*Cr. Rg. 
20 of 1887. 

(3169]—S. 345 (I to 4, 6, 7)—See CRIMINAL 
TRESPASS. 22 C. 123. 

(3160J-8, 845—See Nos. 1976. 2478, 2479, 
2625 to 2528, 2576,2694, 2982, supra. 

(3161)—Ss. 346 (2), 439 (5)—Accused c/iarj/ed 
under 5 . 326. I.P.C. — Fight in thecourst of 
which a person was killed-—Compounding of the 
offence by relations of the deceased—Order of 
acquittal — Illegality— Re-lr\al—Report of the 
District Magistrate — Revision. — Where the 
relations of the deceased who was killed in the 
course of a fight about a field with the four 
accused put in a compromise, which was accept¬ 
ed hj the trying Magistrate as a compromise 
of an offence under a. 325, I.P.C., and the 
accused were acquitted, the order of acquittal 
was held on the report of the District Msgis- 
trate, to be illegal and a re-trial was ordered. 
Held, also, that, on the report of the District 
Magistrate, the Judicial Commissioner bad 
power to interfere in revisioo with the order 
complained against. The party who could 
have appealed was not the District Magistrate 
hut the Local Government within the meaning 
of cl. 5 of s. 439, Crim. Pro. Code. CROWN 
V. RAMZ.AN BaCHAL, 7 S L.R. 200 = 15 Cr. L. 
J. 653 = 24 lod. Cas. 961. 

(3162)—Ss. 345 (d). 439-RetJiston of criminal 
case—Compounding of offenu after conviction. 
—In two cross-cases, the accused persons were 
convicted under as- 325 and 147, I.P.C. On 
appeal the charges of grievous hurt and rioting 
were eliminated and their oonviotion under 
8. 323, I.P.C., was ordered. On revision, an 
application was made to give effect to the com¬ 
pounding of offences which the accused persons 
had agreed to in the meanwhile. The Chief 
Court granted the application. NiDHAN SINGE 
V. KlNQ-EMPEROR. 67 P.L.R. 1904. 

(3163)—Ss. 345, 170 and 63— Compounding 
of offences by Police officers, —Under as. 170 and 
63 of the above Code, a Police officer is not 
empowered to allow the compounding of any 
offence himself, but should send it to the Conit 
of the Magistrate to be so compounded. OBI- 

MiNAL Revision case, misobldaneous 
Case No. 911 OF 1893, D.B.B. 1898—1896, 
Yol. I. *2, 0 
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(3164)—Ss. 345,227/254,255, 367 (1). 403 (1) 
—Charge of compoundablc oj/^-nze drawn, up 
—Presentaiton o/ pelitwn of composilion—Duty 
ol Court—Chaigc iohcOt.er can be altered ^— 
Where a Court has drawn up h charge of au 
oSeoce compooudable wubout ^vuctioQ of 
Court, atid this charge, having been read and 
ezplaiued to t he accused, has been pleaded to, 
the Court should, upon the pcc^eotation to it 
of a potitiou of composition by ibc person moo- 
tioned in the last columo in the table in s. 345, 
Grim. Pto, Code, at once accept the petition 
aod acquit the accused, and has uu power to 
alter the charge already drawn up. HASTA v. 
Crown, 29 PR I9l4. Cr., F.B, = I6 Cr.L J. 
81*26 Ind. Cas. 693. f3 C.W.N- 32*2, 3 CAV. 
N. 648. 29 0. 726, F.B.tR.; 4 Bom, L R- 718, 
11 P.B. 1907, Cr. Z).} 

(3166)—Ss. 345 and 250 {^Crim. Pro. Code, 
1882, ss. 346, 560)— Code, ss. 447, 448 
and 32Z—Compounding of offences*—h Bench 
of Magieiratea directed in a case under ss, 447, 
448, 323. I.P.C., which was compounded under 
B. 346, Crim. Pro. Code, that the complainant 
should pay one rupee to each of the accused 
persons as compeiiSdUo^t uudec s. 5b0, Crim 
Pro. Code, heldy that the proceedings of the 
Magifitrate were trreguUr inasmuch as the 
procedure presoribed by s. 560, Crim* Pro. Code, 
was not carried out; they were also bad on the 
ground that the ca:»o did not me under s. 560 
an order under which can be passed only when 
there is a discharge or an acquittal by the Court 
on a trxai of the case* ALOPl v. BBUUA, 7 C,P. 
L.R. Gr. 2. 

(3166)-88, 346, 250—See COMPOUNDING 
OFFENCE, Rat. Un. Cr. 0. 700*Cr. R, 29 of 
1894, Rat. Un* Cr. C. 957. 

(8167)-Ss. 345and 403—See COMroUNDING 
Offence, L.b.r, i993 —i900, 240 , 

(3168)—Ss. 345, 403 (2)—Several offences 
alleged in complaint—Ac^Msed summoned for 
one of such offences—Compromise of such offence 
wilhleave of Court—Further prosecution for the 
other offences if lies—Case if revivaiZe on the 
ground el non-payment — Compensation for 
compromise*—The petitioner was accused of 
committing bouse trespass causing giievous hurt 
and being member of an unlawful assembly, 
but was summoned only under e. 325, I.P.O,, 
and the offence under that section was compro¬ 
mised with the leave of the Court. The com- 
pUinant eubsequeotly filed another complaint 
and sought to revive the oaee, alleging that the 
terms of the compromise bad not been carried 
out: Held the petitioner could not be again 
prosecuted either for grievous hurt or house- 
trespass or for betng member ol an unlawful 
assembly, the common object being to commit 
offenoea which bad been compromised. SHEIKH 
BASIBUDDI V. SHEIKH EHAIBAT AU. 17 C. 
W.N. 948-20 Ind. Oat 8 I 8 -II Cp. L.J* <88 . 

(8169)— 60 . 846, 636—Sea TfiANSFBB OF 
OBIMINAB 0ABEfi«-TBAN6FBB BY OTHBB 
009BTS, L*B*B* 1808^1900, 893, 
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-S.346 (=»18S2, s. 346 ; 1872, s* 343, paras 

1 aud 2 ; 1351, cf. s. 276). 

See Commitment to Sessions Court. 

See Magistuate, Jurisdiction of. 

(3170)—S 346 i = Cr:m./Vo. Code, Act X. of 
1882, s, 346) * Rtference by s^-iond class Magis¬ 
trate to Sub Divisional Magistrate — Procedure* 
Where a second ci^ss Migistrate submits 
a case under s. 346 ol ibe Cnm. Pro. Cede to 
the Sab*Divisional Magisc^raio coosiJiririg it to 
be beyond bis own jurisdiction, ibe latter can¬ 
not return it on the ground ibat be had already 
passed an order that ic was only a second 
class case, Ke is bound to dispose of the case 
in one of the ways prescribed by tbe section. 
Queen-Emfress V. purshotaM, Rat. Un. 
Cr* C. S54*Cr. Rg. 30 of 1891. 

(3171)—S. 346—Case referred to superior 
Magistrate*—h subordinate Magistrate referred 
a case to tbe District Magistrate under s. 346 of 
tbe Code. The District Magistrate would have 
had power to try it only under that soction. He, 
instead of trying tbe case himself, accepted the 
pUa put in before the lower Court, which was 
not actually a plea of guilty. The plea was 
neither m^de before tbe District Magistrate nor 
was it recorded by himself. He simply contented 
himself, with talking evidence of the previous 
convictions without taking any evidence as to 
tbe guilt of the accused. Since the reference 
was under s. 346 and not s. 349 and tbe evidence 
taken by tbe subordinate Magistrate was not 
evidence in the trial before tbe Distriot Magis¬ 
trate, the procedure adopted by the District 
Magistrate, was illegal, Conviction set aside 
and re trial ordered. INAYAT HUSaIN v. KING- 
EMPEROB OF INDIA, 106 P.L.R. 1905=2 Cr. 
LJ, 689. 

(3172)—S. 346 i^Crim. Pro, Code, 1882, 
s. 346)— Previous conviefions.—In a charge of 
stealing after conviciiou of similar offenoea, to 
establish tbe full charge and to maintain a 
eoDviotion, it ia neoeSHary that tbe previous 
convictions be proved, in other words, previous 
oonviotioDs must be proved before nonviotioD 
for tbe complex charge. The Magistrate, in 
aucb oases, will be justified in taking action 
under s 346, Oritn* Rro. Code. EMPRESS v* 
CHANDBA BaLLaB JOSHI, A.W.N. 1894, 200. 

(8173»—S. 846—StfS COMPLAINT — PROCE¬ 
DURE ON RECEIPT OF COMPLAINTS, 4 B.H.O* 
Cr, 34. 

(3174)-8. 346 12)—See TRANSFER OF 

Criminal Cases—transfer by otheb 
COURTS, 1 L.B.R. 308. 

(3176)^8. 346—fire Nos. 69, 1472, 2206| 
2641, 2642, 3121, 3970. supra. 

(8176)—S«. 846, 347— of suberdinats 
Courts in dealing loiih major offences,—A. 
Bobozdioate Magistrate must refer immediately 
to a superior Coart oases in which there is nason 
Id believe that an offence beyond hia own jotie- 
diction has been oommitteds and mast be careful 
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to avoid (akinc rorDizaoce of a major offenoe 
as a minor. Queen EMPRESS V. NGA LU, 
U.B.R, 1897—1901, Vol I, 84. 

(;dl77) —8?. 346, 3^7~See KIDNAPPING, 

30 P.R. 1836, Cr, 

{‘3179) —Ss. 346 317 nnd 3iS^Proceedings 
staj.cd by Fif St Chss Magistrate driving trial— 
One of the acetued previously convicted —Dis* 
trict Magistrate should try case de novo,— 
Where a Sub«Divisional ol the First 

Class, daring the trial of two accused, found 
that one of them had been previously convict* 
ed, and accordingly stayed proceedings and 
submitted the case to the District Magistrate 
under s. 343. Cnm. Pro. Code, held that, under 
s. 346, the Sub-Divisional Magistrate was at 
liberty to stay proceedings at any time during 
the enquiry or trial and suomit the case to the 
District M igistrato. Held, also, that what the 
District M.igistratc b^dtodo was to try the 
case himself de nnvo under s. 346 <2). Grim, 
Pro. Code, 1898 KING K.MPKROR v NGA AT, 

U. B.R. 1897-1901 Yol. I. 85. 

(3179)— S^.SIC, 349{ = Crm.Pro. Code, 1861, 
ss* 276, 271)—Jvrisdictioyi of Magistrates in 
respect of the offence of theft —When a theft 
has been committed, any Magistrate has juris* 
diction to try it. But if, in the course of the 
trial, it shall appear to the Magistrate that ao 
offence has been committed whieh he is not 
compotent to try, or that a more severe punish* 
moot ie required than be can inflict, his duty 
is to submit the case to the Magistrate to whom 
be is subordinate under s. 276 or s. 277, as the 
case may he. Wbcu, therefore, theft is accom¬ 
panied with a breaking of a closed receptacle 
and the case ie brought before a second class 
Magistrate, he ought to act under s. 276, for 
the ofleoce of breaking a closed receptacle ieone 
which be is not cempetent to try. The lower 
tribunal cannot properly olutob at jurisdiction 
by dealing with theft alone. HIGH COURT 
Proceedings, 5TH JANUARY 1866, 2 Weir 
420. [5., 24 M. 676«2 Weir 699 ] 

( 31 gO)_Ss. 346, 349, 350 and 537—5tt5or 
dinate Magistrate submitting record for severe 
sentence— Conviction by District Magistrate 
based on that record, procedure, legality of — 
Curing of illegalities ty consents —A subordinate 
Magistrate having found, after the completion 
of a trial, that the accused deserved a more 
severe punishment than be could inflict, sent 
the case to the District Magistrate. The 
District Magistrate, treating the case as sent 
up under s. 346 of the Code, asked the accused 
whether they wanted the witnesses to be recalled 
and reheard, and, on their replying in the 
negative, proceeded to judgment and convicted 
the acoused without trying the case afresh. 
Seldi that the procedure adopted by the Dis* 
trict Magistrate was illegal. The consent of 
the acoused oanoot dispense with oomplianoe 
with the provisions of the Code; illegalities 
oannot be oured even by coneent. MUHAMMAD 

V, ElNG*£MFEROR, 91 F.L.R. 190Ss2 Cf. LJ. 

369^28 P.R. 1908, Cf. 
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{3181)“5s, 346, 532 — Commitment madt 
under s. 346—De novo trials necessity for.—A 
oommitment made to the Sessions by a Magis¬ 
trate acting under the powers^ conferred by 
9. 346 is DOC illegal, merely because be has not 
examined de novo the witnesses who were 
examined by the M-igistrate who submitted the 
ca^e under the provisions of that section. To 
the case of an accused thus committed to the 
Court of Sessions, a. 532 baa no application, 
Kamini Baurini V. Fakir chand Sarkab, 
12C.W.N. 136»6Cr. L J. 429, 

-S. 347 («1882. B, 347 ; 1872. ss. 46, para 

8, 221| 436, para 3; 1861. e. 256). 

See Commitment to Sessions Court, 

See Magistrate, Jurisdiction of. 

(3182)—S. 347 ( = Crm. Pro. Code, 1361, 
5. 256 )—Commitment to Sessions.—S. 256autho¬ 
rizes a Magistrate,at any stage of the prooeediogs 
ID a trial before him, to Btop further proceedings 
under Ch. XlV (Ch. XXI of the Code of 1898) 
and proceed in accordance with Cb. XII (Cb. 
XYIII of the Code of 1898). Where the trial 
is not concluded, although it has arrived at a 
stage not far off from the coacluAion, be is 
fully competent, at that Ntage, to refrain from 
coDolodiug the trial and to commit the case to 
the Sessions. It is not necessary to make an 
enquiry de novo under Cb. XII iCh. XVXI of the 
Code of 1898). GOVERNMENT PROSECUTOR 
V. AMEEROOD-DEEN, 1 N.W.P. 307. 

(3183 )—Sf 3i7—Bight to cross-examine before 
enquiring Magistrate in a case triable by the 
Court of Sessions —Where, atter a ^Lsgistrate 
has made up his mind to commit a case to the 
Cour: of Sessions, but before the case lor ihe 
prosecution has absolutely closed.ooe witn> ss for 
the prosecution yet remaining to be examined, 
the defence applied (or cross examining the 
prosecution witness^^s ; Beld, that they are 
entitled to the indulgence of cros^-examming 
the prosecution witnesses. Faz aRALI v« 
MaZHARULLA, 16 C.L.J.4S = 16 Ind. Gas. 336 
slS Cr. L.J. 688, (12 O.W N. lOU. ExpU) 
[B,, 6 Bur. L.T. 239 = 13Cr. L.J. 877 = 17 Ind. 
Oas. 813«6 L.B-R. 129.] 

(3184 to 3186)-S. 347 and Ch. XVIII— 
Penal Code, ss. 354, 376 and 611 —Ttiai under 
s. 354, Penal Code—Prosscuiion and defence 
witnesses examined a^id cross-examined —Accused 
committed to Sessions—Commitment, whether 
tUegal.—The special power to commit to a 
Sessions Court, conferred on a ^lagistrate by 
s. 347 of the Code of Criminal Procedure, cannot 
be interpreted as depriving the accused of the 
benefit of the procedure prescribed in Ch, XVIIX 
of that Code ; but where the accused, when tried 
on a charge under s. 354, Penal Code, denies 
the charge in toto and enjoys the benefit of 
oross-examining the prosecution witnesses and 
of examining the witnesses for the defenoei it 
cannot be said that he has been prejudiced, 
merely because the Magistrate, at the time of 
delivering his judgment, altered the charge into 
one under ss, 376 and 611, Penal Code, and 
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oommitted him to the Sessions, bcoause he 
was uot himself oompetent to try the acoosed 
on the alisrod obarRe. A committal order 
passed under such oiicumstaocee is not illegal, 
and should not be set aside. In re CHINNAVAN, 

15 Cr LJ. 366=23 lad. Cas. 731. (17 Ind. 
Gas. 813 = 5 Hur L.T ‘i39 = l3Ct. L J. 877 = 6 
L.B.R. 129. P.B.. F ) 

(3187)—S 3l7 —Sm Noa. 181, 2135.7142, 
2149.2186,2205,2206. 2696,3176. 3177 3178, 
sntvra. 

13188 )—Ss 347, 349 ( = Cri»i.Pro.Code, 1872, 

3 , 40 ) —Befrrenceto supirior Magistrate. —S. 46 
only authorizes a reference to the superior 
Magistrate, when the subordinate Magistrate 
considers tbht the accused should receive a 
severer sentence than be bimsell is competent 
to inflict. But. wrbere a subordinate Slagiatrate 
is clearly competeiH to inflict a severer sentence 
than he proposed, a reference under s. 46 is not 
proper. In the cotni'fainf of PHDLLU, A.W.N. 
1881. 99. [R, A.W.N. 1081. 161.] 

_S. 348 ( = 1882. B. 348 ; 1872, 8. 3S0). 

(3189)—S. 348 (= Crim.Pro.Code, 1872,3.315) 
—Babitual offtndy’-r - To constitute an " habi¬ 
tual oSeoder ” wiibin tbo meaning of s. 315 of 
the Grim. Pro. Code, it is necessary that the 
Bubsequect cficDces charged should have been 
committed by the accu ed after tbo previous 
conviction. QOEEN-KMPRESS v. APPA, Rat. 
Ud. Cr. C. 143. 

(3190)—S. 348-OW offenders-'Procedxtre.— 
Old ofiendors should ordiuariiy be charged 
before a first cla^s Magistrate. In re MARI 
Naicken. 2 Weir 422. 

( 3191 )_ 8 . 348—See Nos, 3068, 3178, supra 
and No. 4742, infra, 

(3192)—Ss. 840,349—Old offender—Procedure 
—The provisir ns nf e. 349 are subject to the 
express provisions of s, 346. Where the accused 
is an old oflender, a second class Magistrate 
trying the oSendcr. tb' uld commit him to the 
Sessions under s. 348, unless be is of opinion 
that be can bim-ielt pans an adequate sentence. 
In re DA8.^RI R.*.MUDD. 2 Weir 423. 

(3193)—S«. 348 and 349—See MAGISTRATE. 
Jurisdiction of—General Jurisdiction, 
4 L.B.R, 282. 

(3194)—8-;. 348, 350—See FRESH TBIaI:.. 15 
C.P.L.R. Cr. C6. 

(3196)- Ss 348, 403—Conuiefton—Subsequent 
eommilment to Sessions.—Where a Magistrate 
has to act under s. 348 of the Code of Oiiniinal 
Prooedure, be ought not to find the accused 
guilty before commiimont, but should merely 
frame a charge and then commit, as otherwise 
a conviction w-^uld bir a fresh trial before the 
Sessions Court under s. 403 of tbe Code of 
Criminal Prnooduro. In re EORA SELLANDHI, 
16 Or. L.J. 188=22 iod. Oae. 764. 

-8.849 ( = 1882,1. 319: 1872. 1.46:1861. 

8. 277). 

See COMMITMENT TO SESSIONS COURT. 

See Maqibtbatb.Jubisdiotiom of. 
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(3196)—S. 349—Reference to superior Magis¬ 
trate for adequate punishment—Procedure — 

A Sub-Divisional Magistrate, to whom a case is 
sent, under s. 349. for severe punishment, by a 
second class Magistrate, cannot return it to the 
latter for committal to the Court of Sessions 
and the committal ly the second class Magis¬ 
trate also is ilhgal. Tbo SubDiviaional 
Magistrate must deal with the case according 
to law. QUEEN-EMPRESS v. HavIA, Rat. 
Uo. Cr. C. 222. 

(3197)—S. Zi5-—Magislra'e to whom a case is 
referred to for higher punishment—Duty of.— 
Though a Magistrate, to whom a case is referred 
for higher puniabmont, should, as a rule, pass 
final orders, and should not refer tbe case back 
to tbe referring Magistrate to pass orders which 
be could pass himself, be i'? not debarred from 
committing tbe case or referring it to an officer 
of higher powers than himself. CROWN v. 8AN 
E. 1 L.B.R. 141. 

I (3198)—S. 849 {=‘Crim. Pro. Code. 1872, 

S. 46/—Reference to suoerior Magistrate under 
—Bis duty and fiispouers.-When tbe proceed¬ 
ings of a case are submitted, under s. 46 of the 
Grim Pro. Coda, to the Magistrate of the 
District, be is bound to pass such judgment, 
sentence, cr order in the case as be deems proper 
and as is according to law. He has no power to 
order a new trial by the Court of Session or any 
other Court, unless he considers that an ofienoe 
has been committed which was not within the 
jurisdiction of the Magistrate before whom 
tbe trial was held. QuBEN-EMPRESS v. 
LaKSHMAN, Rat. Un, Cr. C. 130. 

(3199)—S. 349—Case referred to District 
Magistrate by Subordinate Magistrate—Proce¬ 
dure.— a case is referred to a District 
Magistrate under s. 46, by a subordinate 
Magistrate, it is not competent to him to 
return the case to tbo subordinaie Magistrate, 
DULA FaQUEEB V. BHAQIRAT SIRKaR, 6 C. 
L.R. 276. [F.. Rat. Un. Cr. C. 479, A.W.N. 

1904. 42 = 26 A. 344 ] 

(3200)—S. 349 —Case sent to superior Magis¬ 
trate for enhanced punishment—Practice.—A 
Magistrate, lo whom an accused person has been 
sent by a subordinate Magistrate for enhanced 
punishment, has no power to send the case for 
enquiry to another Magistrate. QUEEN v, 
VELAYDDAM, 4 M. 233 (6 M.H C. App. ii, B.) 
[R.. 2 L.B.R. 286. F.B ] 

(3201)—S. 349 (=Crtm. Pro. Code, 1872, 
s. 46)—Transfer of case—Sentence—Commit 
menl to sessions. —A Magistrate to whom a case 
is referred under s. 46, Code of 1872, by a 
subordioate Magistrate for the purpose of 
awarding a more severe punishment tfaao he is 
competent to award, may direct tbe subordioate 
Magistrate to commit tbe case to the .Sessiooa 
Court. A committal made by tbe subordinate 
Magistrate, under such circumstances, is legal. 
In the matter of ChinniuabigaDU, 1 H. 289 
=2 Weir 428. [R.,13 C. 305. Bat. Un. Cr. C. 
472, 2 L.B.R. 286, F.B.] 










1979 


THE ALL INDIA DIGEST. 


1930 


Crim Pro, Code (Act Y of 1899}— continued, 

(.320ii“*S’. 340 —Magistrate (o whom accused 
fs u'Hl (Of- enh'Diccdpunishment—Powers of .—A 
Hf ill Magistrate, to whom ao accused 

ih r\t up (or eubanceruent of punishment, 
bii6 no power to sf»nd the case for inquiry to 
ant 'her Magistrate. In re VELAYUDAM, 2 
Weir 424. 

(3203) —S. 349— case for higher \ 
puni$hvicn(^Frc.ctice-^lt is in the discretion ‘ 
of a BUbor^inaio Magistrate trying a case to 
send it up In a superior Maei^'trato under s. 46. 
But the latier has no authority to direct the 
subordinate ^Isgistraie tn send up the case to 
him. (JniMINAli KEVlSfON CASE. No. 389 OF 
188*4 2 Weir 427. 

(3204) —S. 319 {^Crim. Pro. Code, 1882, 
j. 349'. referenu 7i*tder — Jurisdictio7i and 
poivcrs of Mng\stra(>* to whom reference is made 
—Duty of leferrvttj Magxf^trate to record opinion^ 
—Where procccdii'Rs are sent to a Magistrate, 
under s. 340. tbo whole case is opened up for 
him to deal with ir according to his di.*>cretion. 
Queen-Empress V. Bapuda, Rat. Un. Cr. C. 
350sCr. Rg. 40 of 1887< 

(9205)—S. 349— Power of Alngistraie under 
the section. —A Magi'^trate. to whom proceedings 
are submitted under Si 349. is not at liberty to 
return the case to the submitting Magistrate 
but must dispose of it him»^elf. He has the 
power to commit to Sessions, if necessary. 
Queen-Empress v. Viranna. 9 H. 377-2 
Weir 427. [F.. 26 A. 344-A.W,N. 1904, 42; 

J?„ 2L.B E. 295 ] 

(3206)— S. 349—Pon;er of Magistrate under 
the section. —A Magistrate of the second or third 
class, in submitting his proceedings to another 
Magistrate (or a severer puniebment than he can 
bimeelf inflict, is required to record bis opinion 
only, but caunot legally convict the accused. 

It 19 the duty of the Magistrate to whom a case 
ie so referred to pass judgment according to law. 
QDBEN-EMPBESS V. MAHADD, Rat. Ua. Cr* 

C. 387 = Cp. Rg. SB of 1688. [B., Bat. Un. Cr. 

0. 479, 864.] 

(3207)— S. 3i9— Jurisdiction of Magistrate.— 

A Sub-Divisional Magistrate to whom a case ie 
submitted under a. 349 of the Cnm. Pro. Code, 
cannot send it back to the Magistrate for 
disposal. He must bimsolf pass such judgment 
as be thinks fit QuEEN-EmprESS v. 81TARAM, 
Rat. Uo. Cr.C 479 = Cr. Rg. 44of 1899. 

(3208)—S. 349—Poicer of District ilagisCrate 
under the srefion.*'Where a Magistrate of the 
second or third class submits a case to the 
District Magistrate with his opinion, the District 
Magistrate should not confine himself to consi¬ 
dering whether the Magistrate’s decision is 
maiiifeBtly opposed to the evidence, but should 
consider the whole evidence and pass a 
judgment stating the points for determination 
and the reasons for his decision. QUEEN- 
Empbess V. APPAJI, Rat. Un. Cr. C. 636=«Cr. 
Rg. IS of 1893. 

(3209)—S. 349—Power 0 / Disfrief Magistrate. 

—Where a second class Magistrate refers a case 


j Criro. Pro. Code (Act Y of 1898)—conirnwed. 

I to a District Magistrate under s- 349, Crim. 
Pro. Code, the latter Magistrate is ermpeteotto 
deal with it in bis discretion according to law. 
Queen-Empress v. Kondi Malhari, Rat. 
Un. Cr. C. 948*Cc. Rg. 54 of 1897. 

{32101—S. 349— Irregular proceedings under 
— Power of District Magistrate.—VfheQ a 
Magistrate ac»<5 irregularly under s 349, it is 
open to I he District Magistrals to take the 
case on his own file or to transfer it to that of 
some first cias^ Magistrate, the proceedings, in 
either case, being taken de novo. In re MARI 
Naicken, 2 Weir 422. 

{3211)—S. 349 i^Crim. Pro. Code, 1882. 
s. 349)— Several accused persons—Proceedings 
against some only, when legal—Procedure— 
Cwipetency of superior Magistrate to act on 
evidence recorded by referring Magistrate.— 
Where several pereons are charged, a second 
class Magistrate is not bound to proceed agamst 
all the accused under s. 349, when only some 
of them deserve, in bis opinion, a more severe 
punishment than it ts competent to him to 
inflict. But it is desirable, however, to forward 
all the accused to the superior Magistrate. A 
superior Magistrate, who deals with the accused 
under 8. 349, is not precluded from acting on 
the evidence recorded by the subordinate 
Magistrate or from adopting hts opinion. It is 
to the discretion of the superior Magistrate to 
re-examine witnesses already examined by the 
subordinate Magistrate and to take farther 
evidence. Although the latter cannot record 
a judgment against the accused who are sent 
up for enhanced punishment, yet be is entitled 
to record his opinion, and there is nothing 
illegal in his referring to a judgment recorded 
by him against some of the accused whom be 
has convicted, as emb'^dying the opinion he 
has to record. In re BaqHaVA Naiko. 2 Weir 
428. 

(3212)—S. SiQ^Power of Magistrate under 
the seciion^ —In cases where i^overal accused 
persons are charged before a Magistrate, it is 
competent for him to convict some of them and 
send up the rest to a superior Magistrate for 
enhanced punishment. In re NaCHIAN, 2 
Weir 429. 

(3213)—S. 349—JJrcordiw^ defence evidence 
and reference under,—to District Magistrate- 
District Magistrate sending the case for re^triat 
to another Magistrate—Legality of procedure *— 
A third class Magistrate, after he bad drawn 
up a charge of theft against the accused and 
recorded evidence for the defence, sent the case 
to the District Magistrate for enhancement of 
sentence under s. 349, Crim. Pro. Code. The 
District Magistrate qu^isbed the proceedings 
and sent the case to a first class Magistrate for 
re-trial, Held, that tbs procedure adopted by 
the District Magistrate was iUegal. JAWIND 
BiNGH V. Empress, P L.R. 1900. p. 37, Cr. 

(3214) —S. 349— Sentence under. —When a 
case is sent under the provisions of s. 349 of 
the Criminal Procedure Code to the District 
Magistrate, or the Sob-Diviaional Magistrate* 
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Orlm. Pro. Code (Act V of 1898)*— 

0 ucb Magisttete is not competent to inflict % 
punisbmont more severe tbau ho is empowered 
to inflict under ss. S2 and 1^3. When the Dis¬ 
trict Magistrate in such a case sentenced tbe 
accused under ss. 879, 75, Penal Code, to 
B6ven years' rigorous imprisonment, including 
three months’ solitary confluomont, the Chief 
Court, on appeal, reduced tbe sentence to rigor¬ 
ous imprisonment for two yearst including 
solitary condnemoDt for three months. ALLAH 
Bakhss aims PiARA aims GoDiv. Emperor, 
163 P.L.R. 1903»12 P.R. 1903, Cr. (10 P.B. 
1881, Ct., F.) 

(3215)—S. 349—fie/ereuce to the District 
Magisfratfi—Order, m^anwg of •• Ante-dating a 
sentence, iiiepai.--Where a third class Magistrate 
refers a ease under s. 349* Grim- Pro. Code, to 
tbe District Magistrate recording that the 
accused should receive a punishmeul difierent in 
kind frona wbat be could inflict, the District 
Magistrate is bound to pass final orders on such 
reference and cannot return the case Co the third 
class Magistrate for disposal. The word ‘‘ordcc’* 
in 6. 349 means a final order disposing of the 
case. It is not legal to antedate a sentence. 
QUEEN-ElilPRESS V NGA KHAN. 1 L.B.R. 
I2t. (4 B. 240. 10 B. 196, F.) [B., 4 L.B.R. 

160 = 7 Cr. L.J. 449.] 

(3216)—S. 349—Sub-Diyisionaf Mapisfraftf— 
Jurisdiction to deal ivilh a case under the section 
Sentence —Pa.vsiwg adequate sentence —Tmns^ 
accused was at first tried by a Fccond 
Glass Magistrate for ofiences punishable under 
88. 336 and 482. Penal Code. Tbe trying 
Magistrate was of opinion that be could not 
pass an adequate sentence against tbe accused. 
He, therefore, sent up the proceedings under 
8. 849 of the Crim. Pro. Code to tbe Sub-Divi- 
Bional Magistrate. The latter transferred the 
case to a first class M^gi^trate, who committed 
the aocusoi to tbe Court of Session. A question 
having arisen if the commitment was illegal* 
Beld, quaebtog the commitment, that the 
juriediotion to deal ^itb proceeding^i under 
8. 849 of tbe Crim. Pro. Code was conferred 
apoQ District Magistrates and 6ub-Divisional 
Magistrates and upon no other Magistrates. 
Emperor v. Vinayae Naeayan arte, 16 
Bom. L.R. S9B»2 Bom. Cr. Cas 229^38 B. 
719 = 28 lod. Caa. 321 = 16 Cr L J. 273. 

(8217) -8. 849—See DISTRICT MAGISTRATE, 
13 P.B. 1908. Or. 

(8218)-8. 349—See PRISONER, 7 B.H.C, 

Or. SI. 

(3219)—8. 349—See BUMM.ARY TRIAL, 4 

L. B.R, 277. 

(3220)—S. 849, el. 3 —Order ^Meaning of^ 
Final order in the case, —S 349, el. 2 of the 
Code, means that the Magistrate to whom a 
reference is made may pass such final orders 
as be tbioks fit. He cannot, in bis tarn, dispose 
of the case, by aendiog it back to another. 
PONNUSWAMT NADAN v. EmpBBOB. 1912 

M. W.If. 18=18 Ind. Gm. 110=18 Op. L.J, IS 
= 86 H. 170, 


Crim. Pro, Code (Act V of 1896)— conlinwd. 

(322l)-S. 349—See Nos. 101, 182, 183, 188, 
622. 523. 624, 1731, 1752, 1739, 3205, 2485, 
2646, 3122, 3179,3180, 3188, 3192, 3193, supra. 

(3222)—Sa. 349. 304, 367 ( = Crim. Pro. Code, 
1872, 5^. 46,346, Retfrence to superior 

Magistrate— Return of proceedings for omi^aiou 
to record statements of aettised persons—Power 
of Magtslrale io record a different 

finding. —Where a siinordinate M;igi«iTAtofouMd 
that tbe cflencc committed by tbe nccuscd 
persons before him was a grave one and deserv* 
ing of more severe punishment than he wag 
competent to adjudge, and submitted the pro* 
ccedings to the District Magistrato. who, 
however, returned the proceedings on Hnding 
that tbe subordinate Magistrate bad emitted to 
record in writing the statements of tbe accused 
as required by s 34C, and dircelod tbe Magis* 
irate to supply tbe defect, held, that tbe District 
Magistrate was competent to return tbe pro* 
ceedings and that tbe subordinate Llagistrate 
was also competent to come to a fresh and 
difierent cooclusioo as to tbe guilt of tbe 
accused and acquit some of them* HIGH 
COURT Proceedings. i5th July 1878, 
No. 1024, 2 Weir 426, [R., 2 Weir 429.] 

(3223)—Ss. 349, 690—Transfer of Criminal 
cases —Whore a case is submitted to a Magis* 
trate under a. 349, be should not transfer it to 
anotberMagistrAte for disposal. The proceedings 
of the latter would bo void under 8. 530 (1), 
KING-EMPEROR v. NGA PO 8I. U.B.R, 1909, 
Cr. P C. 33=^2 Cr. L.J. 464, 

(3224)—Ss. 349 and 530 {1) ^ Reference 
under the section^ Powers of the Magistrate to 
whomreference ismode.-^A Magistrate to whom 
a case is submitted under s. 349. has no power 
to send it back to tbe referring Magistrate. He 
must dispose of it himself by acquitting or 
convicting and sentencing the accused or com* 
xnitting tbe accused for trial. EMPEROR v. 
THAKUR DAYAL. 25 A. 344= A.W.N. 1904, 42. 
(4 B. 240. 9 M. 377, 6 O.L.E. 276, 10 B. 196. 
F.) 

-8. 3S0 ( = 1862, t.850; 1872, ss. 328, S29). 

See Commitment to sessions Court. 

See CONVICTION. 

See Magistrate, Jurisdiction op. 

See PRAOTIOE and PROCEDURE. 

(8225)—5- 350 i^Crim. Pro- Code, 1882, 
$. 3501 —Scope of. -6. 350 is intended to provide 
for a case where an enquiry or trial has been 
commenced before one incumbent of a partU 
cnlar magisterial post, and that officer ceases 
to exercise jurisdiction in that post, and is 
succeeded by another officer. Queen^EmPEESS 
V. Radhe. 12 A. 66 = A.W.N. 1890, 7. 

16 C.P.L.R. 66, 17 O.P.L.R 169, 1 L.B.R. 
301, 1 N L.R. 187 ; S., 39 C 781 = 18 Cr. L.J. 
218 = 14 lod. Cas. 814, 12 O.W.N. 140, 6 Cr, L. 
J. 434, 14 P.R. 1903,Cr, = 175 P.L.R. 1903. 26 
P.R. 1905, Cr.] 

(3226)—S. 350—Scope 350 applies 

only to a cas^wherea Magietrate ceaees tp 
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Crim. Pro. Code (Act V of 1898) —con^inu^d* 

ozcrciso jurisdiction and is succeeded bjaDother 
M:ici.str;vte wbo has and exercises such jurisdic* 
tu n UaHDWaR tJiNOH OR LaLL v. KHEGA 
Omi,\.20 C. 870. [R.. U.B.R. 1897—1901, 

Vol. I. p. 87.j 

( ■1*27)—S. 350— Triol by Sessions Judge on 
evidence recorded portly by another Judge — 
Appiicnbiliiy of seciion.^The Code of Criminal 
Prreeduro does not empower a Sessions Judge 
to try a case partly on evidence not recorded 
by himself ; aod the coos^^nt on the part of the 
accused to such a trial cannot vest m him a 
jurisdiction to do so. 8. 350, Crim. Pro. Code, 
applies solely to Magistrates King-IOMPEROR 

V. BAKU\RAM PANDURANG. 26 B. 50 = 3 Bom. 
L R. 558. 

(3228) —S. 350— Applicability of the section, 
— S. 350, Cntn. Pro. Code, applied only to 
^lagistrates and not to Sessions Judges. 
EMPRESS V. KALU RAM, 7 C.P t,R. Cr. 1. 
(3 M. 112. n.) 

(3229)—S. 350—Applicability of, to cases 
transferred from one Magistrate to another — 
Preliminary inquiry,not a trial and not provided 
for by proviso (a). —The words of the seotion are 
applicable to cases in which the case under 
inquiry or trial is withdrawn from one 
Magistrate, who thereupon ceases to exercise 
juriadictioQ iherein^ and is transferred to an* 
other, and tbo latter is not, therefore) bound 
to re-bear all the prosecution witnesses. A 
'^register case'* or preliminary inquiry into an 
acousatioo of an offence triable exclusively by a 
Oourt of Bession is not a trial before the charge 
is framed, but an inquiry and, therefore, not 
provided for by proviso {a) to s. 350. In re 
PaLANIandy Goundan, 5 2I8»9 Cr. 

L.J. 146=32 H. 2!8= 1 Ind. Cas. 54. 

(3230)—S. 350 i^Crirn. Pro. Code, 1872, 
5 ^ Z2S)—Medical witness, examination of.—In 
order to reader the examination of a Civil 
Surgeon or a medical witness admissible in 
evidence against any individual, without calling 
that person as a witness, the examination must 
have been taken by the Magistrate in the pro- 
senoe of the accused. JUBBOO MahtoN v. 
Empress, 12 c.L.R 233. 

( 3231 )—S, 350— Transfer of case—Conviction 
on evidence partly recorded by the former 
Magistrate — Validity.— Where, after several 
witnesses were examined, the case was trans¬ 
ferred to another Magistrate, held, Chat the 
latter acted irregularly in convicting the ac¬ 
cused on evidence partly recorded by the 
former Slagistr^ite. The irregularity could not 
be waived by the accused, as s. 350 did not 
gpply to such a case. DEPUTY LEGAL RE¬ 
MEMBRANCER V. UPENDRA KUMAR GHOSB, 
12 C.W.N. 140 = 6 Cr. L.J. 434. [Not F., 39 0. 
781 = 13Cr, L.J. 218 = 14 Ind.Cas, 314; Liss.. 35 
0.457=7 O.L.J. 488 = 7 Or. LJ. 220=12 0. 

W. N. 216; Afpr,, 32 M* 218 =S M,L.T. 918 = 
9 Cr. L.J. 146-1 Ind. Oae. 54,] 


Crim. Pro, Code (Act V of lUS)—continued. 

(3232)—S. 350 —Trial de novo— Case of 
defamation—Final orders should be by Magis¬ 
trate zoho examines complaina^it—Exclusion of 
documentary evidence — Probative value — Ins¬ 
pection. —Whfefe, on the transfer of a cave, the 
accused do not apply fnr a trial de novo, the 
action of the Magistrate, m convicting the 
accused on the evidence recorded partly by the 
former Magistrate and partly by btmselM is not 
etrictly without jurisdiction. It is most desir¬ 
able, however, in a ca?e of defamatiooi that the 
examination and cross-examination of the com¬ 
plainant should beheld in the pceseoceof the 
Magistrate who has seisin of the oa.se. and 
passes final orders therein. A piece of documen¬ 
tary evidence should not be excluded merely on 
the ground that it is of little evidentiary value, 
and without being Inobed into by the Court. 
Brindaban Chander Das v, ishaquddin 
C.eoWDBRY, 13 C.W.M. 550 = 4 Ind. Caa. 67 = 
10 Cr. L.J. 492. 

(3233)—5. 350—Part-heard trial—One Magis¬ 
trate succeeding another — Procedure of suc¬ 
ceeding Magistrate — Right of accused —S. 360 
of the Crim. Pro. Code gives the second Magis¬ 
trate an alternative. He can act on the evidence 
recorded by bis predecessor or partly recorded 
by bis predecessor and partly recorded by 
himself, or be may summon the witnesses and 
recommencB the enquiry or trial. But be oannot 
do both. The accused may demand that the 
witnesses or any of them be re-sum mooed and 
re-beard. Whore an accused demands that all 
the witnesses are to be re-sumcnoDdd and re¬ 
heard, be compels the second Magistrate to 
adopt the second alternative course and to 
recommence the trial or enquiry. When the 
second Magistrate re-.summons none or only 
some of the witnesses previously examined and 
acts on the evidence partly rec'irded by bis prede¬ 
cessor and partly recorded by bimseU, be adopts 
the first alternative and docs not recommence 
the enquiry or trial. If the second Magistrate 
recommences the trial, be bas full power to 
deal with the case and can dif^ebarge the acoused, 
or, if he thinks fit, frame a charge. He cannot 
act on the charge* if acy* framed by bis prede¬ 
cessor, or on any depositions or examination of 
the accused recorded by him KiNG-EMPEROR 
V. NGA Fb, 3 L.B.R. 17. 

(3234)—S. 350 ( = Crtm. Pro, Code. 1972, 
s. 328)—ifajisfrflfe cannot decide a case on evi¬ 
dence taken by kis predre^ssor. — A Deputy 
Magistrate must, on succeeding bis predecessor 
who had enquired into the case, recall the 
witnesses de novo and examine them himself- 
He cannot decide the c^se on the evidence re¬ 
corded by his predecessor. GORU CHURN 8BN 
V. Kali Nath Dass Biswas. 23 W.R. Cr,62. 

(3235)—S. 350 ( = Crim. Pro. Code, 1872. 
$. 329)— One Magistrate hearing and another 
decidipg.S. B50 of the Code of 1898 would 
not enable a Magistrate to decide a case 
on evidence wholly recorded by his pred^ 
cessor. That scotion required that at least part 
of the evidence should be recorded by the 
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who decided tbe case. TIIAKUB Das 
Manohiv. NAMDUR MuNDUL. 24 W.R. Cr. 12 

(8'236i—S. 350— Re-commencement ol trial or 
enquiry —Disc/jnrijc or acquittal. —Where a trial 
is re-commenced under s. 350 of the Crim. 
Pro. Code, while a charge had b<on framed hy 
the predecessor-iD of&ce of tbe Magistrate, the 
charge is not cancelled and there can only be 
an acquittal. It is settled law that proceedings 
before a Magistrate in a warrant case under 
Chap. XXt of the Crim. Pro. Code are only an 
enquiry until tiio charge is framed and, on a 
charge being framed become a trial. The 
Magistrate who re-commenced an enquiry or 
trial does not thereby modify its nature at 
the stage at which it has arrived. TUNGU- 
TURl SRIRAUULU V. NaLAM KRISHNA ROW. 
1914 M.W.N.646 = 16 U.L.T. 303 = 25 lad Cas. 
1001 = 15 Cp. L.J. 673. 

(32371—S 350 — See BENCH OF MAGIS¬ 
TRATES, 23 0. 194. 

(3938)—S. 350 — Moaning of ' succeeded.’ 

‘ ceases to exercise jurisdiotion therein '—Tria^ 
held partly by one and partly by another Magis¬ 
trate-Legality— See Penal Code, ss. 143, 
147, 149, 13 Cr. L J. 213 = 14 liid. Cas. 3U = 
39 C. 781. 

(3-239)—S. 350— See SESSIONS JUDGE, 
Jurisdiction op, 3 M. 11-2 = 2 Weir 430. 

(3240)—S 350— See TRANSFER OF CRI¬ 
MINAL CASES—MISCELLANEOUS CASES, 1-2 
C.W.N. 138, 1 L.B.R, 287. 

(32411— S. 350— See WITHORAW.AL OF 
CASE, 1 L.B.R. 139. 

(3242)— 8. 350-See Nos. 70. 131. 132. 1471, 
1732, 2059, 2094. 2618, 2697, 2803, 3180,3194, 
supra and No. 3939, infra. 

(3243)—Ss. 350, 107 fl)—See SECURITY TO 
KEEP THE PEACE—SUMMONING WITNESSES, 
4 C.L.R. 452. 

(3244)—Ss. 360. 145—Case under s. 145— 
Enquiry -- £uidience -partly recorded by one 
Magistrate and partly by anotiur. —8. 350, 
Crim. Pro. Code, is in its terms wide enough 
to cover every trial or enquiry under tbe 
Code, aod tbe proceedings under s. 145 is an 
enquiry, because in it tbe Magistrate’s duty is 
to enquire who is to possession of the disputed 
area. Therefore the terms of s. 350 apply 
wherever a Magistrate has ceased to exercise 
jurisdiction therein. ANU SHEIKH v JlTU 
Sheikh, 7 lod. Oae. 54 = 11 Cr.LJ. 440=87 
C. 812. 

(8246)—8a. 360, 256, 356, 357—See ACCUSED 
PERSON, 1 L.B.R. 236. 

(3246)—8a. 360, 437—See FURTHER EN¬ 
QUIRY, 6 A. 867. 

(3247)—Sa. 360. 437. 254, 263 (2)—Enquiry 
commenced by a Mapisfrafe —Framing of charge 
under a. 254 by him — Be-eommencement under 
8. 350 0 / fridi by his successor—Discharge under 
8. 263 (2), of the accused by latter—Order by 
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Distrief Magistrate for further enquiry under 
s. 437— lUeqality—Nature of procceainga under 
s. 350-Obiectof s 350 -Inquiry— Trial, mean^ 
sng of the terms —Whore the case against 
certain accu'^ed wi-i fir.^t begun by a Sub- 
Divisional M.vgi3trato who went so far as to 
frame a onarge under s. '254. Crim. Pro. Code, 
tn which the accused pleaded not guilty, and 
the succossot-iu-ofTiro of tbo Magi-’trate re¬ 
commenced the enquiry under s. 350, Crim. 
Pro Code, examined the complainant and then 
passed an order of dtsebargo under 8. 253 (2), 
aod the District Magistrate set aside the order 
of discharge and ordered a further enquiry 
under s. 437. Crim. Pro. Code. BtU. that tbe 
re-commencement of a ’trial' under s. 350. 
Crim. Pro. Coda, does not imply a cancellation 
of the charge framed by tbe first Magistrate, 
that the ohargs remains in force and that the 
subsequent order must be treated as one of 
acquittal and not of discharge (1903, 38 P. 
R. Cr.. 35, iippr.) The only object of the 
substantive portion of ol 1 of a. 350 seems 
to ho to leave it to the discretion of the Magis¬ 
trate to either act on evidence recorded by his 
predecessor or to hear it over again for him«elf. 

It is settled Uw that tbe proceedings before a 
Magistrate in a warrant o^se under Chap. XXI, 
Crim. Pro. Code, ate only an ‘ enquiry ’ until a 
charge is framed, and on a charge being framed 
become a ’ trial (32 M. 218, 32 M. 200, R.) 
Where tbe proceediugs re-oommenced under 
8. 350 are only an enquiry, they ate re com¬ 
menced as an enquiry. Where they have 
developed into a trial stage, they ate re-com¬ 
menced as a trial, i e., a proceeding in which a 
charge has been framed- A Magistrate who 
re-commences an enquiry or trial does not 
thereby modify its nature or tbe stage at 
which it has arrived. (9 M. 232, R.) Held, 
also, that the District Magistrate had no power 
to order further inquiry. TUNGUTOORI Srbe- 
RAMULU V. K. VEBRASALINOAM, 16 M.L.T. 
303-27 M.L.J. 389 = 1914 M.W.N. 646 = 15 
Cr.L.J. 673 = 23 lod. Cae. 1001. 

(3248)—Ss 350 and 628—De novo trio!— 
Change of trying iIogtstrale—Appliea.bilily of 
8. 350.—The provisions of s. 350, Crim. Pro. 
Code, apply to all cases in which oases are 
transferred for whatever reasons from tbe file 
of ona Magistrate to that of another. When a 
case is transferred under s. 528, Crim. Pro. 
Code, from tbe file of one Magistrate to that of 
another, the former ceases to exercise jurisdic¬ 
tion in the case and is succeeded by tbe Utter 
in the exercise of the jurisdiction within tbe 
meaning of s. 350, Crim. Pro, Code. MOHESB 
CHANDRA Saha v. Emperor. i 2 C.W.N. 416 
= 35 C. 437 = 7 C.L.J. 488 = 7 Cr. L.J. 220. (12 
C.W.N 140, Com.; 13W-R Cr.40, 14 W.R. Cr. 
3,R.; 19 W.R.Ct. 28. 23 0. 194, 14 A. 346, D.] 
24 W.R. Cr.. 52. A.W.N. 1889. 130. F.) [F., 

32 M. 218 = 6 M.L.T. 218 = 1 Ind. Css. 64 = 9 
Cr. L.J. 146. 15 Cc.L.J. 354 = 23 Ind. Cas. 722 
= 12 A.L.J. 467 3 

(32491—59. 350 . 528—5<;cpe and appli cation 
of, —When a case is withdrawn or trane fetred 
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ur"i^ r <M<, ibo preceediogs should be com* 
';j" • •* '’rL-ih Aho, the accused should be 
• -Ip. 1 i'i iboir option uuder s. 350. (20 C, 
>'a*. 2 nV.R. Cr. 53, i?.) S. 350 does not apply 
^0 withdrawn under s. 623. QUfRN- 

I^iIMU:s'> V. NriA PO Min, U B.R. 1897—1901, 
Vol. (.87, (20 C. 870,24 W.R. Cr. 53. 

l7^ . U Cr.L.J. 175=19 led Cas 175»U B. 
li. 1912, 149.] 

(3250)— Ss, 350, fi'28--Transfer of leaser from 1 
rne Court to anofher^Evidence recorded bjf the 
first Court—Action taken onlhat tridence bp \ 
second Court—Eo j.reiudice to (hencctised. effect 
o/.—S. 350 of the Code of Crimtihil Procedure 

not limUed oases id which cue Magistrate 
succeeds another in c./Tice, but applies to all 
ca5o« tnnsferred urjdcr .s. 523, Crun.Pro. Code, 
from the flic of one Mieis»rate to that of 
another. An order of comujitment for trial to 
the Court of Sessions passe d by the MagistratCi j 
to whose Court the ca^e ha^ been transferred. • 
OQ the evidence recorded by the Magistrate • 
from whoso Court it was so transferred, should 
not he interfered wit.h, particularly where no ' 
possible question of prejudice to the accused I 
person could arise. KING* EMPEROR v. • 
Nanhua. 12 A L.J. 467 = 15 Cr. L.J 354 = 23 
lod. Cae. 722 = 3 A. 365. (14 A. 343. D.; 1839 
A.W.N. 130, A^o£ F.\ 35 C. 457, 32 M. 218, FO 

(325l)“S«. 350, 637 {^Crim, Pro. Code, 
1832. ss. 3C0 and 637)— Meaning of xcord “friaP* 
—proper Iwtc for re summoniug ard re-h*aring 
xoitnes^es-^ Refusal to re^cal^ toUntsses—Effect* 

— Per Machan. C.d. • The word “trial” 
meaos the procoedine which oocumencas when 
the case is called ou. with the Magistrate oq 
the Bench, the accused iu the dock, and the 
repre-sentatives ot the prosecution and for the 
defence, if the accused be defended, are 
oreaent in Court for the hearing of the case. 
The proper time for the accused to ask for the 
re-summoning and re*hearing of the witnesses, 
according to s. 350, proviso (a), is, as soon as 
the trial commences before the second Magis¬ 
trate, and this is the case e^en though an 
interlocutory application for enforcing the 
attendance of certain witnesses may have been 
previously granted by tbo Magistrate. Per \ 
«7.—A trial held by a Magistrate 
presiding in the Court of first instance on 
evidence not recorded by him, and on evidence 
of witnesses whose mannor and demeanour be 
bad not the advantaee of- observing, must be 
considered to be a trial held not according to j 
law and without one of the most importnut 
guarantees for a correct decision, and to have 
occasioned a failure of justice. S 537 cannot 
cure such defect. GOMER SlRDA v QUEEN- j 
EMPRESS, 25 C. 863 = 2 C.W.N. 463. lExpL, 

14 Cr L.J 230= 19 Ind. Cas. 326 = 9 N.L.R. 
42; 2)., 3 P.R. 1903. Cr.] | 

(3962)—Ss. 350, 537 —Omission to enquire \ 
from accused whether he wished to exercise his I 
priviUge under s. 360 (a)—Effect—Duty of : 
Magistrate.— 350, Grim. Pro. Code, confers j 
the right on the accused person to demand, ! 
and does not actually prescribe that the ^ 


Magistrate Aball ask the accused In this 
case, the Magistrate, who examined all the 
witnesses except the complainant, adjourned 
the case in order that the oomplainaot might 
be examined, because she could not appear on 
the day when she was caHcd, as she was in 
cbild'birt.b at tbe time. However ho charged 
the accused becau.'^e be considered thf- evidence 
sufficient to support ibe charge, and fixed the 
case lor hearing to a later date. In the 
meantime be was succeeded by another Magis¬ 
trate who examined the complainant and passed 
orders in tbe case. There was notbing on tbe 
record to show that be either asked the accused 
if be wi.^hed to recall the witnesses oc 
whether the accused asked them to be re¬ 
called. But it was on tbe record that the 
accused, when charged by tbe former Magis¬ 
trate. stated to him that he did not wish the 
witnesses to be recalled. Peld, under tbe 
oircumstances. that, as there was no demand or 
refusal but only an emission to enquire from 
tbe accused whether he wished to exercise the 
right reserved by proviso ia) to s. 350, the 
accused bad not been materially prejudiced, 
nor was a failure of justice occasioned by tbe 
emission, but that tbe error was one which was 
curable under a 637 of tbe Code. Ng.A PO 

tein V. King emperor. U b r. 1912 , 149 
= 19 lad. Cas. 173 = 14 Cr. L.J. 173. (P.R. 
1913 p. 8, F.; U.B R. 1897—1901, Vol, I, 
87, R.) 

f3253)—Ss. 350, 637— Coxnmencetnentof trial 
—Jurisdiction —Change of Magistrate — Irttgu- 
latily. —The provistoos of s. 350 of tbe Code of 
OrimiDSl Procedure are only applicable where 
a trial has been c>mmeDced before one locum- 
bent of a particular magisterial post who ceases 
to exercise jurisdiction in that post and is suc¬ 
ceeded by another ofiBcer. EMPEROR v. 
GOKUL, 17 C.P.L.R, 159, Cr. 

(32541 —Ss. 350. 637—See JUDGMENT, 3 P. 
R. 1903, Cr., 6 P.R. 18S4. Cr. 

(8265!— S$, 350, 544 —Trans/er of Magistrate 
pending trial ^Expenses of prosecution tvitnesscs 
re called, whether to be paid by accused.— 
Where, on the transfer of the trying Magis¬ 
trate, tbe accused claims under s. d50i Crim. 
Pro. Code, to have the witnesses re-examined 
by tbe succeeding Magistrate, tbe witoeases 
should be re summoned without payment of 
any fees, ELIAS v. Ezakiel. 15 Cr. L.J. 687 
= 26 lod. Cas. 135 = 8 Bur. L.T. 43. 

— S. 351 ( = 1882, 8. 851 ; 1872, e. 104; 1861, 
a. 206). 

(3256!—S. 351 { = Crim. Pro. Code. 1872, 
3. 101 ; 1861—1869, s. 206) — Preliminary 
investigation.^^. 206. Crim. Pro. Code, 1861, 
applies to iovest'galioos prelimioary to oom* 
mitmeot for a stibsequeat trial, and not to 
cases where the trial is antua]l 7 being proceeded 
with. Queen V. NARain 8INQH ; QOEBN T. 
SUTHERLAND, 14 W.R. Cr. 20. 

(3257)—8. 351—Sefl Nos, 1527, 1646, 1671. 
1679, 2746, supra. 
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-S. 352 ( = 1382. B. 852; 1872. B. 187: 1861, 

a. 279). 

(3258)—Ss. 352, 537 (-Crim Pro. Code. 
1882, 5s. 352, 537)^Evi(Ience <jiven at previous 
trial lakeri as cxammation in-chiel—Evidence 
Act. ss. 138, 167, 33.—Wbero, in a c^se in 
whiob two Hindus and Mahomodans, 

were accusod of rioting, the Magistrate, in iho 
trial of the Hindus, after that of the Mabo- 
medans was over, instead of examining tbo 
witnesses, had the copies of tho exaraioation- 
in-obieC of the witnesses recorded in the former 
trial produced in the present trial, and the 
accused in the second trial cross examined the 
witoesseSi no objection being taken to the pro¬ 
cedure, ou the prisoner's behalf, hdi, that the 
procedure adopted was irregular, but the irre¬ 
gularity was cured by tbo pi'ovisions of 537, 
as the matter elicited iu cross-faxaminatioii 
was sufficient to sustain the conviction. 
(JUBEt^-EMPRESS V. NaND RAM, 9 A. 609 = A. 
W.N. 18B7, 143. 

-S, 393 ( = 1882, «. 333 ; 1872, e. 191, para 

1; 1861, B. 194). 

(3259)—S. 353 {^Crim. Pro. Code, 1301% 
5 , l^i)—Examination of complainant^ Presence 
of rtcct^sed.—Under s. 191 of ibe Grim. Pro. 
Code, 1861, it is not enr^ugh to read over the 
deposition of the compUinant in the presence 
of tbo accused person. The (Xirnioatfon must 
tako pUce in his presence. UlCO. v, BULDEV 
GOOMAJBE, Rat. Un. Cr. C. 24 = Cr. Rg. 
23-9-1669. 

(3260)—S« 353 { = Crifn. Pro. Cede. 1872, 
s. 353).—A Magistrate who reads over tbo evi¬ 
dence of the witnesses to tbo accused recorded 
in their absence, the accused being allowed to 
ernes-examino tbo witoepses, acts irregularly ; 
a Magistrate reading the deposition of a wit¬ 
ness previously recorded and asking him if it 
is true, commits an illegality as the procedure 
amounts to putting him a leading question 
and impliedly intimating to him th-it the 
same story is expected froni him agasn. If 
the accused interrupted the Magistruie intca- 
iionally with a view to delay the proceedings, 
be should be dealt with according to taw, hut 
Dotfaing would excuse suoh an illegal proceod- 
iiig as covering his face by placing a cloth 
across bis mouth while the evidcnc*? wa^ being 
recorded. EMPRESS v. RaMPIARB, 8C.PL. 
R. Cr. 3S. 

(3261)—5. 353—Evidenre*—H is irregular 
to import into a case the evidence given in 
another case by merely reading over a deposi¬ 
tion to a witness and asking him if it was 
correct* NOA POTUM V, QUEEN EMPRESS, 
L.B.R/ 1872—1892, 899. 

(3262)—S. 853—Trial—flipA Court—Absewe 
of accused on ground of The High 

Ooart has power, under the provisions of 6. S59» 
.Orim. Pro. Oode, to dispeoae with the attend¬ 
ance of an Bcoused person dating bis trial be* 
fore ife in the Bessioas on the ground of bis 


Grim. Pro. Code (Act V of l333)^continuid. 

ill-hoaltb. Empichor v. C.W. KING. 14 Born. 
L.R. 236 = 15 Ind. Gas. 96 = 13 Cr. L J. 464 = 1 
Bom. Cr. C. 111. 

(32631—S. 353—WITNESS— EXAMINA¬ 
TION OF WITNESSES, S.C. 86, Oudh. 

(3264) —S: 353—See Nos. 37C, 1742, supra. 

(3265)—Ss. 353. 537—Tr:al under Ch. XII— 
Failure to take evuhnee for defence in accused*s 
presence—Irreguhiritif -iVo miscarriaoe of justice 
—Nol curable under s. 537 —Wb^fo ihc accused 
was present when all the wit tv for the prose¬ 
cution were examined and disappeared when 
his own witness was called aud examined* 
iiVW, that the trial was irregular and that 
the irregularity was not one which can be cured 
uoder s. 537, Grim. Pro. Code, even though it 
led to uo miarsrriage of justice, (Rat. Un.Cr. C. 
325. R.) 8. 353, Grim. Pro. Code. lays down 
that all evidence shall be taken in the presence 
of the'Accused, or, when his personal attendance 
is dispensed sviib, in the presence of bis pleader. 
Evidence for ibc prosecution as well as for the 
defeoco is included in the words * all evidence/ 
NOA PO ShEIN V. K. E.. U.B R, 1912. 4th Qr., 
152=14 Cr. L J. 287 = 19 lod Cae. 719. 

-8. 354 (-*-1832, e. 354; 1872, a. 332). 

(3265-a)—3. 354—See No. 521, supra, 

-9. 3SS ( = 1882» B. 355; 1872, 8S. 222, 333 ; 

1361, e. 267). 

(32601—S. 355 (*Crim. Pro, Code, 1872, 
5 . 331). Evidence recorded in 7)iemorandum 

In a case of theft combined mih a 
charge of previous conviction, the Magistrate 
should not record the evidence in the form of a 
memorandum» as such offence is not triable 
sumnirrily. HIGH COURT PROCEEDINGS, 
25Tn OCT. 1880, No. 2110, 2 Weir 432. , 

2 Weir 433.] 

(3c^ 67)—S. 355 (-Criwi. Pro. Code. 1882, 
s 355)—Summons case—Reading over of the 
recorded dcposUio^i — AJ/irmation of a re-called 
wiiness^—lo h eummous case, the reading over 
of the recorded deposition is nob prescribed by 
law, and its omission cannot, therefore, per se 
be regarded as a fatal defect. Wbero a witness 
is re-called shortly after the close of his first 
deposition, the further statement must be 
deemed to be made under the original affirma¬ 
tion. HiGfl COURT PROCEEDINGS. 31ST? 
OCT. 1894, NO. 2078, JUDICIAL. 2 Welf 433. 

(3268)—B. 355—See Noe. 1209, 1669, 2723 to 
2725, supra, 

(3269)—Ss. 355, 263, 264— Summary trial— 
Record, particulars of—Ingredients of offence 
charged —Subsfance of evidence must be em^ 
bodied in judgment — 3* 355, applicability of. 
—After a summary triaU the petitioner was 
convicted of being in posseeBiOQ of a stolen 
bundle of clothing. There was no evidence to 
show that be bad any guilty knowledge. Held. 
that the conviction could not stand, as the 
prooeediDgs did cot disclose any ofienoe against 
tbe petitioner. Held, also* that the Magistrate's 

Dar . 
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record iu summary trials, however brief, must 
shov'. the necessary ingrotlicois of the offence 
c!i:'.rf;ed. It is not necessary for a record of 
evidence to be made io summary trials, even 
wlieto an appeal lies, but s. 264 provides that 
tb-substance must be embodied in a judement 
a': woil as the particulars in s. 264. S. 355 
merely prescribes a briefer record in summons 
cases and other ca'-'Ps, which may be tried sum¬ 
marily, when they are, as a matter of fact, tried 
regularly. KUCHI v. IvING-EMl'RROR, 3 L. 
B R. 8 = 2 Cr.L.J. 375. [F . 12 Cr.L.J. 280 = 
10 Ind, Cas. 921 = 4 Bur. L.T. 117.] 

(3270)—Ss, 355, 300, 301, 302. 303, 306. 307 
—See Jury, 4 C.L R. 405. 

(3271)—Ss. 355 to 361—See CONFESSION — 
CONFESSIONS TO MAGISTRATES—ADMISSI- 
BIGITV—RECORD OF CONFESSIONS. 2 C.W N. 
702. 

(3272)—S.^. 355, -356. 357, 537 ( = Cnm. Pro. 
Code, 1832, ss. 355. 356. 357, and 637)— 
Suwmon.s cases—Poirer of Native second class 
ilagistraie to record memorandum of evidence in 
English —There is no provision of law which 
renders it illegal for a native second class 
Magistrate to record the memorandum of the 
substance of evidence of each witness mentioned 
in s. 355 in English. Even if the procedure wore 
irregular, the irregularity will not vitiate the 
trial, unless a failure of justice has been occa¬ 
sioned thereby. Queen-Empress v. GOPAD 
Goundan, 19 M-269=2 Weir 433 = 6 H.L.J. 
134. 

-S. 3S6 ( = 1882, s. 356 ; 1872. 8. 334; 1861, 

B. 193). 

(3273)-S. 356-SfiC Nos. 1209, 1210. 2060, 
2966, 3245, 3271,3272.supra. 

(3274)—Ss. 356 and 537—Afode of recording 
evidenceand revision in case of any irregularity, 
etc.—A defect in the Magistrate’s procedure. 
viz,, recording the evidence of witnesses in 
English language with his own hand and not 
in the language of the Court, as required in 
3 . 356 of the Code, is merely an irregularity 
and not an illegality which would vitiate the 
trial. The essence of the rule contained in the 
let clause of s. 356 of the Code is the taking 
down io writing of the evidence of each witness 
and not the taking down io writing of the 
same in the language of the Court, as is shown 
by the provisions of s, 357 of the Code, under 
which, if the local Government so directs, the 
evidence may be taken down in the mother- 
tongue of the Judge or in English. Har- 
BAKHSH SINGH V. KING-EMPEROR, 6 0 C. 73. 

-S. 357 ( = 1882, a. 357 ; 1872, 8. 333; 1861, 

s. 196). 

(3275)—8. 357—See PRACTICE AND PRO¬ 
CEDURE, 2 Weir 434 = 5 M.H.C. App. 9. 

• (3276)—S. 357-See Nos. 3245, 3271, 3272. 
supra. 

(3277)—Ss. 357. 360, 537 and 540 (=Cr*m. 
Pro. Code, 1882, ss 357, 360. 537, 540)—Omis¬ 
sion to interpret evidence io tailness- —By the 
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mere fact of the evidence as recorded by a Ses¬ 
sions Judge not being interpreted to the 
witnesses, the conviction of the accused did not 
become illegal, such omission, although amount¬ 
ing to an irregularity, not having prejudiced 
them. Chubai V, QUEEN-EMPRESS, 8 C. 275. 
Oodh. (8 W.R.Cr. 63, 7 C. 39.3, R.} 

(3278)— Ss. 357. 537 (^Crim. Pro. Code, 
1882, ss. 357. 537)— Magistrate taking evidence 
in his own hand writing not being so authorised 
— Commitment—Irregularity. —Where a Magis¬ 
trate who is authorised to take down depositions 
in bis own band-writing, while be is io one 
district, is transferred to another district, bis 
authority remains in force only so long as be 
remains in the district in which it has been 
conferred. But, if after such transfer, be takes 
down depositions in his own hand-wiiting and 
makes a commitment, the commitment, al¬ 
though irregular is valid, unless the accused 
has been prejudiced thereby. In re CHATHA- 
NADIYIL KELU NAYAR 2 Weir 434. 

-S. 3S8 ( = 1882, a. 358; 1872, a. 336; 1861. 

b.268). 

(3279)—S. 358—See No. 3271, supra. 

-S. 359 ( = 1882, a. 359 ; 1872, a. 338 ; 1861, 

s. 198). 

(3280)—S. 359—See No. 3 71, supra. 

-S. 360 (=1882, s. 360 ; 1872, a. 339 ; 1861 

BB. 198, 199). 

See Examination of accused. 

(3281)—S- 360 ( = Cnni. Pro. Code, 1882, 
B. 360)— Evidence of witnesses. —S. 360 directs 
that the evidence of each witness should be read 
over to him in the presence of the accused, 
and the accused cannot pay attention to it, if 
the evidence of the next witoessos is proceeded 
with. In re SINGIBI ERADU, 2 Weir 435. 
[D. 34 U. 141 = 7 Ind. Cas. 414 = 8 M.L.T. 
117 = 11 Cr.L.J. 482.] 

(3282)—S. 360~Deposition of icilness — Read¬ 
ing it over in the verandah of Court—Illegality 
—inadmissibtlifj/ in eutdcnce—Evidence Act, 
ss. SO. 91.—Where the deposition of a witness 
was read over to him by a clerk in the varan- 
dab of the Court-house, though both the wit¬ 
ness and the clerk were in view of the accused 
and bis advocate :— Beld that the procedure 
was a gross infraction of the plain provisions 
of s. 360, Crim. Pro. Code, and the deposition 
was one which was not taken in accordance 
with law (36 C. 95. 28 M. 309, 12 C.W,N. 848, 
14 C.W.N 82, R.) and therefore not admissible 
in evidence. (Fidess. 80 and 91 of the Evid¬ 
ence Act). Nga S.AN Myin V. K. E., U.B.R. 
1912. let Qf.. 123 = 13 Cr. L J. 569 = 15 lad. 
Caa. 985. 

(3283)—B. 360—See FORGERY, 36 C. 955. 

(3284)—S. 360—False deposition of accused 
tendered in evidence—Examination of another 
witness while deposition was being read out 
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to aooused^Admissibility of depositiou^Stre 
PENAL CODE, s. 193. 9 Ind. Cas 261*12 Cr. 
L.J. 44*9 M.L.T, 325 = 21 M.L.J. 411. 

(3295)_8. 360-See PERJURY, 12 C-W.N. 
845-8 Cr. LJ. 116. 

(3286)—B. 360—See Nos. 1820. 3271, 3277, 
supra» 

{3287)—5. 360, (l),s. 476—Handinj? 

over record of deposition to witness for being 
read by hivi if sufficient compliance with law — 
Such deposition if admissible and prosecution for 
perjury if can be made thcrecn'-Examination 
of tetitieeses in enquiry under s. 47G, Crim, 
Pro, Code~Duty of Magistrate to make a 
record of statements. —An order uudoc s. 170, 
Crim* Pro. Code.l was made against tho peti- ' 
tioner direocing bis prosecution under s. 193, 
I.P,C.. with reference to a deposltioa given by 
him as a witness at a criminal triaL It ap¬ 
peared than, after the deposition had been 
recorded, the record was handed over to the 
petitioner who proceeded to read it over him- | 
sell. The Magistrate held a preliminary j 
enquiry under 6. 476, Ctitn. Pro Code, before j 
making the order for prodecutioQ and examined 
witnesses in the course ol that enquiry, nut j 
made no record of their statements : fleid— 
that the provisions of s 3 C 0 . sub-s (1), Crim. ' 
Pro. Code, were not snfElciently complied with, 
inasmuohas that sub^sectioo requires that the > 
evidence sboaId be read over in the presence, 
that is, in the hearing of the accused, in order 
that the accused should have an opportunity of I 
correcting any mistake in it. That the de¬ 
position was inadmissible and the order for 
prosecution must be set aside. That the Code ^ 
of Cciminal Procedure does not contain any | 
provision with regard to the manner in which 
the evidence in an enquiry under s. 476i Crim. 
Pro. Code, should be recorded ; but for future 
reference the Magistrate should have made a 
summary of the statements of the witnesses 
examined. KlNG^EMPEItOR v. JOOENDRA 
Nath Gosh. IBO.W.N. 1242 = 19 Cr. L J. 483 
= 24 lod. Cas. 371. 

(3289)—Ss. 360, 361 (=»Crnn. Pro. Code, 
1872, as, 339, 340)—TFifnessea not understanding 
depositions read over to lAem.—339, Grim, 
Pro. Code, 1673, is for the protection of wit¬ 
nesses'. The mere fact that the witnesses did not 
understand their depasitioDS when read over to 
them, if they have not required them to be 
interpreted, doss not aSord any ground for the 
accused in the case to have hie conviction eet 
aside. In the matter of OEHOY KUMAR. 7 C. 
L.R. 898. (12 W,R. Cr. 47, D.) 

-S. 861 {*1862. I. 381 ; 1872»fl. 340; 1861, 

a. 200 ). 

(3269)-8. 861—See Nos. 3271, 328S, supra* 

- S. 362 ( = 1883. a, 862 ; 1872, t* 388 ; 1861, 

i. 198). 

13290)—S. Presidency Magistrate, in 

iohat eases bound to record evidence*—A Presi* 
dency Magistrate is not boood to record 
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evidenco in any summons cases or warrant 
oases or oases in which enquiries have to bo 
made as in summons cases or warrant cases, 
except whore bo may impose a 6no exceeding 
two hundred rupees or imprisonment (or a 
term exceeding six months. Ho is bound to 
record evidence only in cases coming under 
s. 362 of the Code. But, however, it is desirable 
that tbo Pcesideocy Magistrates should keep 
some record of tho statements made by wit- 
Qcssea or that their judgment should indicate 
what these statements aro. so that tbo High 
Court, as a Court of Revision, may judge oi the 
propriety or legality of tbe orders passed by 
thorn, SHAIE BAHU V. EMPEROR, 33 C. 1036 = 
4 C L.J. 408 = 4 Cr. L.J. 368 (16 C. 79J. R.) 

[D., 9 C.L.J. 439 = 13 C AV N- 318 = 10 Cc, L. 
J. 122*2 Ind. Cas. 651,] 

362—See Nos, 3123, 3271, supra. 

(3292)—Ss. 362 and 370—Presidency Magis^ 
(rate—Recording of reasons for conviction^ 
Recording of evidence in appealable and rtr)n- 
appealable cases.—S. 362 of the Code prescribes 
that tbe evidence in appealable cases, that is, 
in which a Presidency Magistrate imposes a 
fine exceeding Rs. 200 or imprisonment fora 
term exceeding six months, shall be duly 
recorded. There is no obligation in law to 
record evidence in other cases. In s. 370 it is 
enacted that, instead of recording a regular 
judgment, a Presidency Magistrate need only 
record certain specified particulars (a) to Oi) 
and (i) in all cases in which the Magistrate 
inflicts imprisonmcot or fiue exceeding Rs. 200 
or both, a brief statement of tbe reasons (or 
conviction, Tbe brief statement of reasons 
must bo such as is sufficient to satisfy the High 
Court, upon revision that there were sufficient 
materials before tbe Magistrate to support tbe 
coDvictiop. Emaman V, Emperor. 31 C. 983 = 
8C.W.N.839. 

-S. 363 ( = 1882, B. 363 ; 1872, 8. 341 ; 1861t 

9. 249i. 

( 3293 )_S, 393 (s* Crim. Pro. Code, 1882, 
J, 363)— Untrustworthiness of witness, when to 
be pronounced by the Judge —It is always un¬ 
safe to pronounce an opinion on the credibi¬ 
lity of a witness, until tbe whole of the evidence 
has been taken; a Judge may note the 
demeanour of a witness, but except, where there 
is very clear proof afiorded by his own statements 
that the witness is unworthy of credit, it is 
unsafe to assume that it is so till tbe evidence 
has been exhausted. In re PALANJ NADANt 
2 Weir 485. 

(3294)—8. 363—See PENAL CODE, 9. 420, 9 
Cc. L.J, 261 = 1 B.L.R. 20, Cr. 

(3296)—8. 363—See Nos. 1472, 3271, supra. 

(3296)—Ss. 363, Demeanour of witnesses 
noted by Court'^Duty of appellate Court.^ 
Where a Sessions J udge ol experienoe stated io 
tbe most emphatic terms tbe demeanour of 
tbe eye-witnesses was evasive, that they inspired 
him with no confidence, and that no maa 
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could 1)G convicted on Ibeir testimony. Heldy 
tba^, 1 «*forQ tbc Court of Appeal could justifiably 
accept tbeir evsdeuce, it must be assured in tbe 
n:l 0 ^^c positive aud convincing manner that tber*) 
was no ground lor this criticism. Tae consider* 
ation that tbo Court of Appeal itself would have 1 
arrived at a diSereot conclusicn, bad it tried 
tbe accused person as a Court, of original 
jurisdiction, is immaterial. Where tbe evidence 
Id all oral and its credibility is a mere matter 
of opinion, tbo opinion of the Court, which 
beard tbe wuuosscs, must be treated as almost 
conclusive. In such a case, tbe Court uf Appeal 
should not adopt tbe view adverse to tbe aocu^od 
and believe tbe evidence as to bis guilt, which 
tbe lower Court has disbelieved ana take upon 
itself to set aside tbe verdict of acouittah The 
indications of mistake must be obvious or the 
evidence too strong to be ejected, before tbe 
Court should interfere. EMPEROR v. BiSHEN 
SINGH. 12S P.L.R. 1914 = 15 Cr. L.J. 203-27 
P W.R. 1914, Cr.«22 Ind. Cae. 987. 17 P.R, 
1904, Cr.= l Cr. L J. 7dl = 97 P.L.R. 1904, 
F.) 

-S. 364 ( = 1882, fl. 364 ; 1872, a. 346, paraa 

1 to 4 ; 1861, B. 205). 

See ACCUSED PERSON. 

See Confession, 

See Examination of Accused. 

(3297)—S. 304 t = Crm. Pro. Code, 1882* 

S. 364)— Right of refusal by accused to disclose 
witnesses to be examined by him in Sessions 
Court .—An accused person ie entitled, when 
before a committing Magistrate, to reserve his 
defence and to refuse to dieolose tbe names of 
tbe witnesses whom be intends to call at tbe 
sessions trial. QUEEN-EMPRESS v. HARAGO 
BIND SINGH, 14 A. 243 = AWN. l862, 83* 
[R., 19 A* 502*17 aAV.N. 134 ] 

(3298)—5, 364 (=Criw. Pro. Code, 1882, 

Sr 864)—Sfafewetif of accused^Language—Be^ 
cord.^^A second class Magistrate, before whom 
a BAif accused person makes a statement in t:.6 
Marathi language, should record tbe statement 
in that language and not in English. QUEEN- 
EmpressV. Surmal, Rat. Un. Cr. Caa 633 
*Cr. Rg. 4 of 1693. 

(8299)—5. 364 ( = Crim. Pro. Code, 1832, 

864) —Statement •^Signature of accused, how 
tobe made.—Tbe signature of an accused person 
to a statement recorded under s. 3S4 should be 
made in tbe immediate presence and under the 
control of tbe Magistrate himself. To take the 
signature of tbo accused in an adjoining room 
before a clerk, and not in the immediate pre* 
eence of tbe Magistrate, is not a proper oompU* 
ance with tbe section. QueEN-EMPRESS v. 
Bhiea, Rat. Uo. Cr* C. 687=Cr» Rg. 8 of 
1894. 

(3300)—S- 364—Siffninj; confession, — The 
Bigning of a confessional statement by a prieooet 
in the form of mark ie suffioieot under 8« 364. 
Zn re Majji CHENDRAMMa, 2 Weir 437. 
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(3301)—S. 364 ( = Cfim. Pro. Code, 1061, 
s. 205)—-B:caminofion of accused before a Mogis- 
trate^Admissibility in Court of 5e55ions.—If 
tbe examination of an acccused person before a 
Magistrate is afterwards read in evidence at tbe 
trial before tbe Court of Sessions, under 8. 366, 
the whole of it should be read out. It must be 
pointed out to the jury or assesscra that tbe 
statement is evidence against tbe author only. 

High court Proceedings, hth Nov. 
1E69, SM.H.C. App. 4. 

(3302)—S. 364 ( = Cnm, Pro. Code, 1872. 
s. 346)— Irregularity in recording confessions^ 
Effeci. —Tbe omission to certify a confession as 
required by s. 346, and to record the whole of 
the questions put to tbe prisoner, although 
irregular, will not be material, unless the accused 
has been projudioed thereby. In re KamaLA^ 
QADU, 2 Weir 436 

(3303 4)-S. 364 ( = Crim. Pro, Code, 1882, 
s, 364)— Confessional siatetments^Procroute of 
Mogistrate.^A Magistrate, when bo ie eiamin* 
log a prisoner or asking him whether be pleads 
guilty or not, should refrain from assuming 
that bo is guilty of tbe crime with which he ta 
charged- Tbe proper mode is to tell the prisoner 
that he is charged with a ceriain offence and 
ask him if he has any explanation to give, and 
whether be wishes to make any statement. 
In re MURTHI NAIKAN, 2 Weir 488. 

(3305)—S. 364—£xammofio» of accused-* 
Improper gtiesfion.—In examining an accused 
person under s. 364 of tbe Code, it is improper 
to asir btm such a question, as, you did not 
commit tbe murder, who did”. CHEDAN v, 
KlNG-EMPEROR, 7 O G. 191, 

(3306)—S. 364—Bigbe to examine accused^ 
Nature cf such txamination^Material cor- 
roboraiton, meaning of—^Evidence of motive, 
whether sufficie7it corroboration* — All that a 
Court has the right to do under s. 364, Crim* 
Pro. Code, U to a^k the accused person to 
eiplain the circumstances which appear in 
evidence against him; where questions were 
put to the accused person which elicited a state* 
ment of a confessional nature. Btld, that such 
examination, though purporting to have been 
made under 8. 364* was wholly inadmissible. 
Material corf oboratioD means such corroboration 
as shews that an accused bad not only some 
reason to commit an oSenoe, but that hodid, as a 
matter of fact, commit tbe same : mere evidence 
of motive oannot by itself be sufficient to cor* 
roborate a statement which requires corrobora* 
lion in material particulars. TDFANl SBEIKH 
V. King-Emperor. 15 CX J. 323-14 lod. 
CaB. 667 = 13 Cf. L.J 283. 

(3307)—S. 364—Confession recorded by 
Magistrate—Defeotive statement bow to be 
cured.-See EVIDENCE ACT, 1872, ss. 26, 36, 
27, 30. 44 P.W.R* 1914, Cr. 

(3308)—8, 364—See MAGISTRATE, JURIS¬ 
DICTION OP—GENERAL Jurisdiction, 2*0. 
49d»l e.W.N. 435. 
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(3^09)—S. 364-Sre PENAL CODE, 3.180, 

1 Weir 113. 

(3310)—S. 364 (9)—Accusfd prTS07i refusing 
to sign record—S> 180. I P C.. offence under.— 
Ao accused person, who reluses to siga the 
record, which Court made of the questioos 
put to Hud the answers giveu by him, dors not 
commit an nSence punishable under s. ISO o( 
the Penal Code* The procedure indicated by 
9. 364 V2) ol the Crim. Pm. Code, involves tho 
Magistr lie offering tho record for the accused’s 
bignature. but it does unt empower the Magis¬ 
trate to require bis signature. It is only when 
a person refuses to sign a stHtrmeat which a 
puolic servant is legally empnweri^d to require 
him to sign, that he renders himst?lf liable to 
punishment. EMPEBOB v- BA TIN, 4Cr, L 3 . 
209^3 L.B.R. 199, 

(33U)--8. 364—Sec Nos. 1466, 1468. 1470, 
1473 to 1481, 2460. 2647. 2941, 3034. 3124, 
3224. 3271* supra and No. infra, 

(3312)—8s. 364, 424—See Judgment, ii C. 
449. 

-S. 366 («1872, 88. 211. para 3. 462i. 

See JUDGMENT. 

(3313)-S. 366—S^e Nos. 1S31. 2123, 2478, 
2479, 2574, 2(320, 2967, supra. 

(33141—Si. 366, 307 i = CVun. Pro. Code. 
1882. 366. 'AG1) — NfC^ssUy for wriUen judg¬ 

ment before fjfonou7ic%nQ decision. —loasmucb as 
the ecntuuco in tha ca^e of a coiiViction, and the 
direction to sot aside the accused ac liberty in 
the case of an acquittal, can ooly follow on the 
decieioD and caunot precede it, and iDasmucb 
as the decision must be cootamed in a written 
judgment, the 6«^ritence is illegal when there 
is no written judgment wben it is passed. 
QUEEN-EMPEESS V. HARGOBIND SINGH, ii 
A. 242^A-W.N- 1892, 83 [F.. i? M. 237 = 2 

Weir 440 ; Ii.. 23 O. 602, 1 B m. Cr, C. 65== 
13 Bom. L.R, 635=12 Cr. LJ. 457 = 11 Ind. 
Gas. 993.] 

(83151—S8. 366, 3G7. 3G8-Deliverp of 

sentence before judgment-^Irregularttu Failure 
of juslicc—Juler/erencc.—To deliver eenteoce 
before writing reasons (or the decision 10 a 
procedure neicber couiemplated nor permitted 
by ss. 366 and 367, Cnm. Pro. Code, and 
amounts to an irreguUrity ; but where the 
irreguUriry has not occasioned a failure of 
juBtice* it cannot be treated as a ground 
lor interfereooe CROWN v. MORIO KHAN 
DHANOIU Khan, S 8.L R. 131sl2 lod. C&s. 
986=12 Or. L J. 810. 

(3316)-8s 866, 867,370—S^e PENAL CODE, 
80 . 186,863, 19 H>m. L.R. 636=11 Ind. Gas. 

' 993 = 12 Cr. L. J. 467, 

(3317)— Si. 366, 6^7 Loss of mati rial records 
—Loss of judgment—Conviction and senUnce — 
Validity oi^lnherent power of Courts toreploce 
lost records.—A ooaviotioo and aentenoe oanout 
be quashed and a new trial ordered because 
some of the material records of the trial have 


Grim. Pro. Code (Act Y of 1898' —confiwW. 

been lost. 8 . 360, Crim, Pro. Code, only 
imposes the (condition that the judgment should 
be prooounoeci in open Court aud imposes a few 
otkier condition*?, but such conditions do not 
include the coodition ibat the record should not 
have been lost, or that, if only a portion ni the 
judgment ((hat rilating to the convictiot^ Hnd 
seotcDce »loiic) is pronounced, the coovictioo is 
illegal (2 Weir 711, 1 Bom. L K 1(7. I Boro. 
L.R. I 6 O, fl.) In case? wb<»io the judgmerjt 
has been IcRt, the appropriate course lor a Judge 
is to re-write the judgment from memory and 
from the materials on record and place it on ^ 
record S. 537 cures al) omissioosin pmceedings, 
and the omission to pronounce the judgmont 
before convicting and sentencing ie al.^o cured 
under the new Code, though it iniRht bo 
different if no judgmeut bad bfon written. (£ 
C.Ii.J. 521, 11 C L J. 243, R.) A Court has 
inherent power, in thecas© of lo;s or destructioo 
of a judicial record to restore such record, 
KAM.MiSBAMMA V EWPEROH, 1* M L T* 317 
= 29ML.J 445 = 1913 M.W.N. 862 = 21 lod. 
Cae 487 = 14 Cr. L J. 595. 

-S. 367 ( = 1882. 8. 367; 1872, es. 235, last 

para, 267. para 2, 481, 463 464; 1861. 

88. 380 and 381; cf. ee 429. 430). 

See Judgment. 

(3S18)—S. 967 (»Crim. Pro. Code. J 86 U 
5 . 1291 — Petitions, applicability of se>:iwn to.— 

S. 429 of the Crim. Pro. Code does not apply to 
ocaers on all petitions, but only to final orders 
made in the trial and investigation ol cSences. 
REG V. Panduuang. Rat- Uo. Cr C 61. 

(9319)—S. 367—.Accused convicted^ but no 
judgment written—Death of Afa^isn a/e—Pro¬ 
cedure — The accu’^ed were convicted by a 
second class Magi&irate, who died suddenly 
after be had seiUenccd them, but bHioro he bad 
wriitci) his judgment in the case. The District 
Magi(^tr.ite, tboreupon, reterred the case to the 
U»gn Court with a view to get the coDvictibo 
quashed aud to have a re-trial ordered The 
High Court declined to interlece in the matter, 
holding tbai it w^s for the accused either to 
have moved the U^gh Court or to have exercised 
tbeir rignt of appeal. QueEN^EmPRESS V* 
CheNDU Kalya, l Bom, L.R. 111. [R * 14 
Cr; L-J. 696 = 21 lod. Cas. 467 = 25 M L J. 445 
= 14MLT. 317 = 1913 M.W,N. 862 3 

(3320)—S. S67—Diath of Magistrate after 
passing sentence tut before computing judgment 
— Reference to Eigh Court—ReU\aL—Tbo 
accused was convicted of thelt under s. 979» 
I.F by a second class Magistrate, who died 
suddenly after bo bad eeutenced the ncoused 
but beiora be bad completed bid judgment in 
tbe case* Tne District Magistrate, thereupon, 
made a reference (o tbe High Court with a 
view to get tbe ooriviotioo quashed and to have 
a re*triai ordend. The High Court, after 
considering tbe reasons given by tbe District 
Magistrate and hIi^o tbe petition of the acoused, , 
reversed tbe oonviotioo recorded against and 
tbe eeutenoe passed upon him, and ordered him. 
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to ^10 i.-i.!, J by a competeat Court. QUEEN- 
N v. Ka^jthia Girdharia, l Bora. 
L.K ill., 1 Bom Cr.C. 55== 13 Bom. L R. 
^ Of. L J. 457 = 11 lod. Cas. 993, 14 Cr. 

L .T. ->:»5 = il ind. Cas. 467=25 M LJ. 445» 
J4 ^r L/r. 317=a913 M.W.N 862.] 

(3321)—S, 367 i^Crim. Pro, Code, ISGl, 
4'10>—Filing of Urdu Iranslalion of sentences 
y-'td final orders 6.v Magistrates in Tirhoot — 
Notwitbstaoding the face tbac the evidence is 
recorded in tbe English Unguage alone, it is 
sMll necoi-sary thet an Urdu tran^Urion of all 
sentences and 6 (m 1 orders passed by Magistrates 
(in Tirhoot* should b‘ filed a> enjoined bys. 429. 

1 W.R. Cr. Letters, 3. 

(3322>—S 367— Jnigmeni tvritten by prede¬ 
cessor, but dated, signed and pronounced by sue* 
cessor —*\o — Under s. 367 ol Cntn. 

Pro. Code, u ik not necessary that the presiding 
officer of tbe Court, who wrote the judgment, 
v«ihould bo the same person as tbe presiding 
officer, who is required to date, sign and pro- 
nouDce it, in open Court. In re SaNKARA 
PlLLAIuiirtS SANKAR\ NaRAVANa PILLAI, 18 
U.L J. ld7»-7 Cr L J. 459. 

(3323) S. 3G7 ( = Cnm Pro Code, 1872, 
S..464) —0>>?ission to record a judgment or final 
order^EQeit — Appeal. — Anomi-ssion to record 
a judgment or final order in all the matters 
required by tbe Code of Crimioal Pcooeuare, 
Ch. XXXIV (XXVI of the Code of 1898), iB 
an irr«euUfity, If the oircumscanoes of the 
case render such irregularity unavoidable, and 
if tbe irregularity is not one which can seriously 
prejudice theaccu^^od. tbe last clause of s. 464 
cures it. Tbe right of appeal, wherever it ezistsi 
is not bukeo away by tbe absence of a complete 
judgmenti HIGH COURT PrOCEBDIMGS. 28TH 
AUG. 1879. NO, 1381. 2 Weir 438. [R,. 7 Or.L 
J. 459 = 18 M L.J. 197.] 

(33241—S. 367— Omission to state in judgment 
under which of two sections an offence fell-Effect* 
—An omission to state in a judgment in express 
terms, under which of two sections tbe oSeooe 
fell, would amount, at tbe most, to an irregular* 
ity and would not vitiate tbe judgment. BATA 
TAKIRUGADU V. OEATAKONDA SiVAYYA, 

2 Weir 440=2 Weir 670. 

(332S;—S. 361 —Recording proceedings in 
pencil—Inittalhng evidence of witnases-^ Writ¬ 
ing of judgment*^Beld, that pencil writing, 
though not precluded in so many words by 
the law, is precluded by oommoQ.sense and 
common uiiuge ; that ioitialling tbe evidence of 
witnesses is not signing, and that s 367, Crim. 
Pro. Code, clearly prescribes in whose handwrit* 
log tho judgment must be QUEEN*EMPRESS 
V. NanHU. S. C. 192, Oudh. 

{3326;— S. 367 ( = Cfiw. Pro. Code, 1882, 
s. 367)— Capital punishment, reasons for not 
passing, upon a conviction under s. 802, I,P*C. 
—Tbe fact that tbe assessors diSered (rum a 
SessioQ'i Judge as to the guilt of the ac'^used 
convicted by him of murder, is not a sound 
reason for his abstainiog from passing a sen* 
tence of death. Some of the reasons which 
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appeared to tbe Court sufficient for not passing 
a capital sentence on a conviction under s. 302, 
Penal Code, pointed out. Tbe extreme penalty 
of the law should be reserved for cases of 
deliberate murder, for cases where murder is 
committed to facilitate the commission of some 
other ofic'Uce, or to avoid arrest for an ofieoce, 
and for other heinous cases of murder. MaUNG 
U V. QUEEN Empress, L.B.R. 1893—1800, 
112 . 

(3327) —S. Z61 - Charge to jury—Record of 
head of charge. — In a trial by a jury, before a 
Sessions Juags, tbe record made by the Judge of 
tbe heads of bis charge to tbe jury under tbe 
pcoviso to s. 367, Crim- Pro, Code, should 
include such a statement as will enable an 
appellate Court to decide whether tbe evidence 
has been properly laid before tbe juty or 
whether there has been any misdirection in the 
charge. EMPEROR v. BaIJ NATH, A.W.N. 
1903, 232, 

(3328)—S. 361—Judgment—What to contain, 
—Where a judgment of a Deputy Magistrate 
in appeal contatned a long recital of the facts 
preceding tbe alleged ofience, but no discus¬ 
sion of the evidence or anything to indicate 
that the Magistrate considered such essential 
points as tbe ownership of the grain or tbe good 
faith of tbe accused or tbe evidence implioating 
the individual accused persons, held that it was 
not in accordance with law. in re BALUSU 
Lakshmayya, 19(2 M W.N. 881-12 M.L.T. 
335 = 13 Cr. L. J. 712 = 16 Ind. Cas. 520. 

(3329)—S. 367 — Points for determiyiaiion — 
Reason for the decision. —Where the judgment 
of an appellate Court does not comply with the 
provisions of s. 367, Crim. Pro. Code, and omits 
to state the points for determination and the 
reasons for decision, the case should be returned 
for re>tnal. SURYA v. LaCHMI NARAIN, 13 Cr. 
L J. 48^13 lad. Cas. 288. 

(3330)— S, 367— Judgment inoperative until 
pronounced.—A Bench of Honorary Magistrates 
tried a case and a judgment was written by them 
ooDvicting and sentenomg tbe accused. Before 
pronouncing it, however, they changed their 
minds and sent tbe case up to the Fergana officer 
under s. 349, Crim Pro. Code. Beld that a 
judgment, though written and signed, was in* 
operative until it was pronounced and must be 
merely taken as an expression of opinion. 

Ramdhdn Rai V. King-Emperor, li A.L.J. 
743s2l Ind. Cas. (62^14 Cr.L J. 562 

(3331)—8. 357—Se^e Murder, 1 L.B.R. 216. 

(3332)—8. 367—See PENAL CODE, s. 441, 
S P.R. 1886, Cr, 

(3333)—S. 367 (5)— Sentence of death—Res- 
ponsibilty of Judge in respect of practice.-^ 
Where a Judge is in doubt whether a sentence 
of death or a sentence other than death should 
be passed in a capital oase, the doubt, like all 
the other doubts, should result in favour of tbe 
accused. It is quite erroneous and illegal that, 
feeling reasonable doubt as to whether death 
alone can be the proper penalty, the Judge 
should yet pass a sentence of death leaving tbe 
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respoDsibility to tbe High Court of commutiog 
it if neoessary. There 10 do authority in law 
for holding that a Sessions Judge has any 
tight to devolve his respoDSibility, id cespoot of 
seoteoce lu a capital case on a higher tribunal, 
SHWB Oho V. K1NG-Emi*EBOR, 3 L.B.R. Ill 
Cr.L.J. 25. 

(333l)-8. 367—See Nos. 249. 250. 723, 818. 
1430, )4G8, 1831, 2095. 2402, 2620. 2621, 2740. 
2895, 3164, 3224,3314, 3315.3316. supra and 
Nua. 3591. 3601, 3607, 3695. 3696. 3723, 3724. 
4795r infra, 

(3336)—S 5 , 307, 369(*Cnm.PfO Cotie,1372, 
s. 464, para 1)— Alttration of illegal sentence ^— 
ASessioos Judge catmoo alter or set aside a 
cooviotiOQ aad sentouce ODoe made and sigood 
by him. The sentence may be »^liered on rofee* 
eoce to the High Courc. QUEBS v, PORAN 
MAL. 23 W.R, Cr. 49. 

(3336) - Si. 367, 369 — See SENTENCE- 
GENERAL. Rat. Un. Cr. C. H04=Cr. Rg. 62 of 
1895. 

(3337)—Ss. 367,369, 421, 422. 
sal of appeal for cLefault^ Jurndiction of Court 
to restore^Procedure with regard to appiah. —A 
District Magistrate ^ybo has ordered tbe dis* 
missal of a criminal appeal, merely by reason 
of the oon-appearance of the appellaot, is com* 
petent to set aside such order«and thercafcec to 
bear and decide tbe appeal accordiug to law, 
and 6. 369 is no tar. The Code does not pec* 
mit tbe dismissal of an appeal, upon the 
ground that the appellant dOfS not appear to 
support it. If a criminal appeal is not dia* 
missed summarily under e. 421 of tbe Ccim« 
PcOi Code, its disposal ie governed by s. 423, 
and though the Court map select which of tbe 
courses therein provided it will follow, it must 
Decessanly follow one or more of them. The 
Doo-appearance of both parties docs not relieve 
tbe Court of tbe imperative duties of eending 
for tbe record, perusing it and giving judgment 
in ooiupliance with ss. 367 and 423, Crim. Pro. 
Code. Ss. 423 and 423, Ccim.Pro. Code, make 
it imperative in a criminal appellate Court 
to bear tbe appeal at tbe time aod place 
named in tbe notices of appenl issued by it, 
and a hearing of which no notice has been 
given is illegal. RaTAN CHAND v. EMPEROR, 
5 N.L.R. 76^9 Gr. L J. 993-2 Ind. Cas. 247. 

13338)—5^. 867. 369, 537 {^Crim. Pro. Code, 
1872, s. 46l)—Scope of. —The judgment cop* 
tempUted in s. 464, Crim. Fro. Code, 1872. is 
tbe final judgment or order, embracing the sen* 
tence as well as tbe finding* HIGH COURT 
PBOOBEDINQS, 16TH JULY 1876, NO- 1024, 2 
Weir 426. 

(3339)—as. 367, 369, 537 («Crim. Pro. Code, 
1872, s. 464)—Mdcisfrafe signing judgment 
when accused is at large* — A Magistrate cannot 
pronounce and sign a judgment, as under 
Bs- 867 and 937 of the Code, when tbe accused 
is at large. Any paper, therefore, purporting to 
be a judgment not so signed and pronounced is 
invalid and without eSeot ae a judgment. 
POLICE V. Lalsing, Colm Dig. Gr. 7 of 1878. 
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Cpira. Pro. Code (Act Y of 1898 )—coniinttcd. 

(3340)—Ss. 367, 374 { = Crim. Pro. Code, 
1861. s. 3801—C/ifwncd/ Examiner's reporL 

evidence.- The Chemical Lxa» 
mioei's report cad bo reiii and acted upon as 
evidence by Mapistratea as well as Sossums 
JudRes. High court I’uoceedings, 23rd 
DEC. 1870. 6 M H.C. App. 11. 

( 3341 )—S.s. 367 flH(i 421 —Summar?/ dismis¬ 
sal of appeal—Duly of aypelinle Court to 
oaf JudpJMenG—There is nothinR iu the Code 
of Criminal Procedure which requires a Court, 
when dismissing an appeal summarily under 
s. 427, to write a judgment iu conformity^ 
with the provisions of 3 367. There is nothing 
in Rule No 7 of the Rules printed at pngcs 167 
to 175 , Cciininal Rules of Pnctice, IS'.G, in 
conflict with the ab.Ao principle. Tbe meaning 
of that rule is that, m all oases other than 
those dealt with under a- 421. the reason for 
the decision should be given. KlNG-E.NIl’EROR 
V. KltlSHNAYV.x, 2S M. 534=2 Weir 473, [F.. 
U.B.R- 1906. 2nd Qr., Grim. Pro. Cede. 49-4 
Cr. L J. 284.] 

{33l2)_gs. 367 and i2l~-Api)ea\—Summary 
dis7mssal — Judgment. —A Court is not bound, 
wbeo dKmissing an appeal summarily undet 
3 . 421, Cfim. Pro. Code, to write a judgment as 
defined in 8.367 of tbe Code. It is. however, 
advisable that it should give reasons lor reject- 
ing the appeal, io view of the possibility of 
its order being challenged by an uppiication for 
revision. KUND.^N v. EMl’EltOR. 12 A.L.J. 
850 = 36 A. 496 = 15 Cr. L J. 5l2 = 24 lad. Cas. 
600. (20 B. 540. F.: 21 C. 92. 8 A. 514, 17 A. 

241, 19 A. 506. R.) 

(3343)—Ss. 367. 421. 439 (1 to 4)—See RBVI- 
SION—DeL.AY, 8 A. 514 = A.W.N. 1886, 177- 

(3344)—Ss. 367 and i2i—Appeal-Judgment, 
contents of—Charges of theft and unlawful as- 
sembly-Ss. 379 and 143, Penal Code—Points 
for determination.—Tho judgment of any ap- 
peltate Court other than a High Court 
under s, 357 read with 8. 424. Crim. Pro. Code 
contain, among ether tbingSi the point or points 
for determination, tbe decision thereon and the 
reasons for tbe decision. In oase of a charge 
under a. 379, Penal Code, one of the points for 
determination is, whether theca was a dis¬ 
honest intention on the part of the person 
caking away tbe property, especially when the 
taking away of the property is admitted and the 
accused sets up a bona /ids claim of tight 
thereto. And in case of a charge under s. 143, 
I P.C., one of the points for determination is, 
where there was an unlawful assembly, and 
tbe judgment should therefore contain a state¬ 
ment as to the presence of tbe condiiioos which 
constitute tbe unlawful assembly in tbe parti¬ 
cular case. Ram Lad Singh v. Habi Charan 
AHia. 37 C. lfl* = ll C.L.J. 410 = 11 Cr. L.J. 
348= Sind. Cas. 999. [R., 13 Gr. L.J. 471 = 
16 led. Cas. 311= U.B.R. 1911, let Qc., 105.] 

(3345)— Ss. 867, 424 — See APPEAIi— 
, GENERAL, Bat. Un. Cr. C. 772=Cr. Rg. 36 
: of 1696. 
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Crim. Pro. Code (Act Y of 1898)—conrtMwed. 

)33ii )- S- 307 Hud J24 —See APPELLATE 
CoCicT, 18 1 ', li. ibOT. Cr. 

—S3. 367. 424. IIQ, 118—Appellate 
(JiHirt—1 )uty to consider defence evidence—Bad 
livclthcod ctse. See EVIDENCE— GENERAL, 
•3U C ..Til, 14 Cr, L.J. 4iy='.<0 Ind. Caa. 403, 

(3338J—5s. 307 and 537— Jungmenl, Ian 
fpiagc (ti.ti script of a—Irregularity rf cured — 
(rung uito facts ni revision to deieiminc t[ re- 

trial neccssarI/.—Uuaee s. iiG'i bt ibe CoOf, the 

judgment of a Ctimitial Court should be 
written in the lauguago oi ibe Court or in V’ng- 
lish. Where au jiioiio’’.iry Magistrato had 
written his judgment in I'rdu the script used 
being Petsiau. Held, this was irceguiar, and 
that the juognieot shouln have been written 
in Hindi which was the latguage cl the Court 
or in English, ai.d the bcript should have beeu 
in the foroicc case, as directed uy the local 
Ooverninent, in Kaiti, and R''niai< in the lat¬ 
ter. Held, aLo, that such au urcgulanty was 
cured by s, 537 ol the Code. Although, ordi¬ 
narily, the High Court does l ot goiuio evidence 
when exercising its power ol revision under 
8. 430 ol the Code, yet it will do so in a parti¬ 
cular case, when necessary, for instance, lo as¬ 
certain whether a re heariue should be airected. 

Dhanukdiiari Singh v. Hari Har sikgh 

4 C.L.J. 232 = 4 Cr. L J. 182. 

13349;—Ss. 307, 637 —6’<?c JUDGMENT, Rat. 
Do. Or. C. 137=Cr. Rg •i9-e-1878. 20 C. 353. 

(3350)-Ss. 3C7. 637, 3G9, 372—6'ec JUDG¬ 
MENT, 6 P. R. 1870, Cr. 

-S, 368. para 1 { = 1882, para 1; 1872, 

B. 32t : 1861, B8. SO. SI, S3; : and para 2 
( = 1882, 8 . 368. para 2; 1872, 8, 3i9;. 

(3351)—S. 368 (p. 1)—S«« MAGISTRATE. 
Jurisdiction of—General Jurisdiction, 

3 M.U.C. App. 29. 

133521—8. 368 —See No, 3316. supra. 

-S. 369 (=1882, B. 369 ; 1872, s. 464, para 1). 

6’ee Judgment. 

(3353)—S 369 —See REFERENCE TO HIGH 
COURT. 22 B 949. 

(3354)—S 369—See REVIEW, Rat. Un. Cr. 

C. 79i = Cr. Rg. 49 ol 1896, 7 A. 672, 14 C. 
42. 

(33551—8. 369-See Nos. 205. 1191, 1832. 
2605, 2606, 2621, 2966, 3335 to 3339, 3360. 
supra, 

(SS56)—Ss. 369, 253— Review — High Court 
-Misapprehension o/ faci^ Judgment delivered 
and not signed—Power cj review—Part-heard 
case—Abseiice of witnesses —Discharge under 
s. 263—Omission to consider evidence on record 
—Proper Older. —Where a Bench of the High 
Court had once delivered a jadgment and where, 
before the eame was signed, it appeared that 
they were under a miBapprebeoeiou oq the facts 
of the oase. Held, that the terms of a. 369, 
Crim. Fro. Code were general, and it was com¬ 
petent lor the Bench to review their judgment. 


I Crim. Pro. Code (Act Y of 1898)—continued. 

(U C. 438 21 A. 177, R.; 10 B, 176, D'w.) 
Where a Deputy Magistrate withdrew to his 
own file a case which he had originally sent to 
a Bench of Honorary Magistrates lor disposal, 
and they had already recorded some evidence, 
and where, on the day the case was posted 
before the Deputy Magistrate, do evidence was 
produced and the M>gi8trate discharged the 
accused under s. 253, Crim. Pro. Code. Eeld, 
that the order of discharge was illegal aod that 
I be should have disposed of the case on the evi- 
; dence already on record. (29 C. 726, R ) 
AMODINI DASEE v.DaRSAN GHOSB, 88 C. 828 
«13 lad. Cae. 776*13 Cr. L.J. 120. 

(3357)—Ss. 369 and 437— O^der for furlJuT 
enquiry^Pouer cl Distfict Magistrates^--The 
terms of a. 369 of the Code must be read as 
COU1 rolled by 8. 437. The seotioD does not limit 
the power of a District Magistrate to make 
further inquiry into a case in which an order 
of dismissal or discharge may have been passed 
by a subordinate Migistrate. There is no bar 
to a District ilagistrate making furtbec euguiry 
himself into a cas*3 in which such order 
may have been passed by himself. BlDHU 

Ch.^ndalini V, Mati Sheikh MondaL, 28 
C 102. [R.. 12 Cr. L, J- 364* U lod. C^s. 132 

*10 P,R, 1911. Cr,. 17 M.L.J. 153-2 M.L.T. 
24*6 Cr. L.J 132.] 

(3358)— Ss. 369, 437—Firsf order refusing 
interference — Subsequent order for furOier 
inquiry — Review^Noiice to an accused person 
to show cause why further inquiry should not be 
ordered—Recording reasons for swc/i an ord^r— 
Practice .— Where a District Magistrate has 
aiready dealt with acafo in revision and decided 
that there was nociusefor iateriering with the 
order of discharge of the accused, he cannot 
subsequently order further inquiry uadprs. 437 
of Crim, Pro. Code. Such an order is an order 
reviewing the earlier one and is prohibited by 
8. 369 of the Code. (U.B K. 1903—1904, 
Crim. Pro. Code. p. 35, 2 Cr. L J. 465, i?.)^ 
Though s 4ST makes oo mention of any notice 
to au accused person or recording of any 
reasons, the oediuary practice is that an order 
ghould not be passed to the prejudice of an 
accused person without givirg him an oppertU' 
Dity of being beard, and it is necessary that 
sufficient reasons should be recorded to show 
that the order is a proper one. NGA THAN v, 
Empbhoh. 13 Cr. L.J 301*14 Ind. Cae. 765 
*5 Bur L T. 37. 

i3369)-5s. 369, 439 {^Crim, Pro. Ccdce 
1882, S3. 969, 439 )—Review of judgment—High 
Court Division Bench.^X Division Bench of 
the High Court could doi review an order which 
they have already made, as a Court of revision, 
under s. 439, Crim. Pro. Code. QUEEN- 
EMPRESS V. CiP. FOX, 10 B. 176. [Dm.. 

38 0. 329*13 Cr. L J 120*13 led Cas, 776 J 
F., 23 B. 50. 14 C. 42, 9 Cr. L.J. 306*1 P.R. 
1909, Cr.; B.. 26 B. 675 = 3 Bom. L.R. 271, 4 
Bom. L.R. S5* 4 Bur. L.T. 211=12 Or L.J. 
473= 12 Ind. Caa, 81, 18 Cr, L.J 710 = 16 Ind. 
Cas. 618«23 M.LJ. 371*12 M.L.T. 350^ 
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1912 M.W.N. 982. 1 Ind. Caa. 506. Rat. Ud. 

Ce. 0 791 . U.b-R. 1905, Or. P.C.. p 36 ;D., 27 
A. 92=1 A.L.J.495, lOC.L.J. 80=10 Cr. L.J. 

287 = 3 Ind. Gas. 393. Rat. Uo. Ct.C. 659.J 

(3360) ~Ss. 36;) and i39—Beview of order.— 
When tbo High Court has passed an order in 
revision under s- 439. it has no power to review 
its own order. AH LOK v. KING-EWPEROR, 

U B R. )903, Crlm. Pro. Code. 38 = 2 Cr. L J. 
468. [B.. 13 Cr. L.J. 301 = 14 Ind. Cas. 765 

= 5 Bur. L.T. 37.] 

(3361)—9s. 369, 439 (I to 4)—See REVIEW. 
Rat. Uu. Cr. 0. 458 = Ct- Rg. 13 of 1869. 

(3362)—Ss. 369. 480. i6l—Judgment-Inter¬ 
polation by Maai^trale—Contivipt of Court— 
Procedure-Penal Code. s. 2 iS-InteiruplMi or 
insult—Intention.—Ho Jlagistrate can add lo 
or alter the proceedings or judgment in any 
case alter they are signed and pablished. It *3 
especially irregular when made in the a..8ence 
of the accused and without nolicfi to him. The 
directions contained ins. 481 o! the Code are 
mandatory and the omissioo to record the 
particulars mentioned iu that section in any 
proceediogB taken under s. 480. is fatal to such 
proceedings. The principal ingredient of an 
oSence, under s. 228, I.P.C., is intentioDal in¬ 
sult or interruption. In re SURENDBaNaTH 
BANER.7EB, 10 C.W.N. 1062 = 4 Cr, L.J. 210- 
4 C.L.J. 419. (L R. 2 P.C. lOG. Rtl. on.) 

{33(53)-S'». 369. 537-Se« JUDGMENT, A.W. 
N. 1898. 11. 

-S. 370 (=1882, 8. 370). 

See JDDGUENT. 

(3364) — 3. 370 — Recording of reasons for 
conviction, necessity for — Presidency Magis¬ 
trates.—Mthongb 8. 370 allows a Presidency 
Magistrate lo record merely the reasons for a 
conviction, instead of recording a judgment 
this must be done in such a manner that the 
High Court, in revision, may bo in a position 
to judge whether there were sufficient materials 
before him to support the convictiou. Where 
a Presidency Magistrate convicted a person 
under es. 67 and 74 of Bengal Act VII of 1878, 
and there was not in the record any summary 
of the evidence, nor such a etatemeat of the 
facts as would enable the High Court to eay 
whether the materials were sufficient to support 
the cODViotion, nor anything lo show that the 
accused had been previously convicted, held, 
that the conviotioo should be eel aside. TOOL' 
8 EY.KAHARIN V. EMPEROR, 8 C.W.N. 987. 

(3365)-8. 370—See ACT XIII OF 1859. s. 3, 
ol. I and e. 3, 27 0. 131 = 4 C.W.N. 201. 

(3366)—S. 870—See PBE8IDENOV MAGIS- 
TR.lTB, 27 0. 461-4 O-W.N. 467. 

(3867)-B. 370—See Nos. 8292, 3316. supra. 

-8.871 ( = 1882, •.871). 

(8868)—8. 871—See COUBT FEES, Rtt. Un 
Or. C. 864-Or. Rg. 9 of 1886. 


Crlm. Pro. Code (Act Y ol 1898 )—confinued. 

_ S. 372 (= 1882. 8. 372, 1872, B. 464 : 

para 3), 

(3360)—S. 372—See No. 3350, 

-S. 371 (=1882, 8. 374; 1872. s. 287. 

para t ; 1861, s. 380). 

(3370)-S. 374 ( = C»tm. Pro. Code, 1882. 
j 3 ^ 374 ) — Co«ytrj»i(i/ion of sentence of death 
Suecirtf verdict — Duly of Judge .—in cafes sect 
op to the High Couit for confitmalicn of 
sentence of death under s. 373, Crim. Pro. 
Code, it is the practice ol that Court to be 
satisfied, on the facts as well as the law of tbo 
care, that the conviction is light, befo^re it 
proceeds lo confirm the sentence. S. 342, Crim. 
Pro. Code, imposes ou the trying Court the 
imperative duty ol questioning an accused 
person lor the purpose of enabling him to 
explain any circumstances appearing lo 'he 
evidence ngamst him- Where, instead of the 
ordinary verdict in the form of '* guilty or 
“not guilty,” a special verdict stating facts 
louod by them is returned by the jury, ana 
ihis special verdict is ambiguous or defective 
in regad to matters forming part ol the oflence, 
e g., itiiPOlioD. knowledge, common design or 
abcimeni, it is the duty of the Judge lo 
ascertain its meaning by questioning the jury 
under s 303. Crim. Pro. Cude. In dealing with 
a special verdict, the Judge is corifioed to the 
l%cls positively stated io tb© verdiot^ and cau- 
DOb bjmj-eH supply by inieodment or impbea- 
tioD any defect in the stattmeni. QUEEN- 
EMPRESS V. ABDUL RAZVK, Rat. Un. Cr. C. 

710 =Cr. Rg. 42 ol 1694. 

(3871)—S. 374—See Noe. 1327. 3340, suvra, 

miD—Ss. 374. 375, 376 l = P^o. 

Code. lo8i. ss- 874. 975, 376i-Case referred to 

high Court -Its powers. —A.hb(,u^h the trial 

cf an accused is by a jury. ss. 375 and 376 show 
that, lu a case submitted for confirmation of 
Beotence of death under s. 374, the High Court 
must deal with the case upon the facts, as 
well as with reference to any questions of law 
arising in it, and that its powers are not 
limited in the way they are in an appeal f^tn 
a conviction io a trial by jury. QU^N-E“- 
PEESS V. CHATRADHABI GOALA, 2 C. W.« • 4H. 

-8. 378 ( = 1882. b. 879 ; 1872. e. 209 ; 1881, 

B 400). 

(3373)—8, 375 —Murder— Further evidence 
in aopeal— Inspection of spot — See PENAL- 
CODE, 8. 302, 16 P-W.R. 1911. Ct. = l2CE. L. 
J. 412=11 Ind Oae. 696. 

(3374j_S, 375—S«:No. 3372, supro. 

_8. 378 ( = 1882, s 376 ; 1872, a. 288 ; 1881, 

B. 399). 

(3375)— S. 376 t = Orim. Pro. Code, 1872, 
«8. 288. 287)—Conwieften by verdict of jury — 
Facts of case .— In a reference to the High Court 
under e. 287, Act X of 1872, the Court muet, 
under e. 288, go into the facts of the case, not- 
withslandiog that the conviction wae by the 
verdiot of a jury. QUEEN v. JAFFIR ALI, 
19 W.B. Cr. 87. 
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I -'Ttil-S 37G—See RKFERENCE TO HIGH 
Cor;<T, 1 B. (;39. 

^337f«-rt)—S. 376 —See No. 3372, supra. 

Bs. 376, 439—See Eull Bench. 2 
A. 213, F.B. 

-S 379 < = 1882. 8. 379; 1872. s. 301, 

para 1 ; 1861. e. 383). 

(3373)-Ss 379. .373 ( = Crim. Pro. Code. 
1361, s.^. .383, 384 and 386 )—See Warrant. 7 
W R. Or. Cir, 2. 

-S. 380 (--1872, 3- 18). 

(3379) —8. 3S0-See SENTENCE—CONPIR- 
MATION OF SENTENXE. 58 P.R, 1887, Cr 

(.3.380)-S 380—See SENTENCE, POWERS 
OF APF'EI.LATE COURT —ENH.ANCEUENT, 9 


(3361)—S. 380 — S.c Sessions Judge. 
Jurisdiction OF, Rat. Un. Cr. c. 3i4=Cr. 

Rg. 69 of 1886. 

(338l-a)—8. 380—Sec Nos. 208, 211, supra. 

(33821—Ss. 380o»/f7 562— llelcreitcf to superior 
Magistrate — Pmver of such Magistrate.—A 
second class Mag.stcate iouud the accused 
puilfy of an ofience under s. 322 of the Penal 
Code and be sene the record and the accused 
to the Di.'trict Magistrate under s. 562 of the 
Crim. Pro. Code. The Disiciet Magistrate 
sent the case back to the second class Magis* 
trate pointing out e. 562 was icapplicablo. 
Held, the District Magistrate’s order was illegal 
inasmuch as s. .380 of the Crim. Pro. Code 
enacts that such Magistrate may pass such sen¬ 
tence or order as be might have passed or made 
if the case had originally been beard by him, 
and be could not have sent the case to the 
second class Magistrate for the purpose of sen¬ 
tence if he bad originally beard it. KING- 

Emperor v. Abdud Lad Bhein, i L.B.R, 
]50»7 Cr. L.J. 449. (1 L.B.R. 124, R.) 

(3383)—8s. 380.662, 663—See SECURITY 
TO KEEP THE PEACE-PERSONS WHO MAY 
BE REQUIRED TO GIVE SECURITY AND 
PERSONS OUTSIDE JURISDICTION. 2 L.B.R. 
137. 

-S. 362 ( = 1882, a. 382 ; 1872, a. 306). 

(3384)—S. 382 {=Crivu Pro, Code, 1872, 
i. 3061— Power of postponing the e.Tecu(ton of a 
sentence of death. -The High Court is the only 
judicial tribunal In which the law has vested 
the power of postponing the execution of a 
sentence of death passed and confirmed on a 
woman found to be pregnant. HIGH COURT 

Proceedings, 4th June 1879, Extra 
N o. 10, 2 Weir 441. 

(3385)—S. 382 ( = Cnm. Pro. Code, 1872, 

5. 306)—Captfaf sentence on pregnant woman.— 
Where a woman, who is pregnant, is convicted 
of murder, capital sentence should be passed on 
her, notwithstanding her pregnancy, although 


Crim. Pro. Code (Act Y of 1898)—confinned. 

tbe execution of the sentence should be defer- 
red, and although it may be a reason for 
commubatioa of the seoteuce bj tbe High 

I Court. Malali V. CROWN, 34 P.R. 1878, Cr. 

I 

-S. 383 (1882, B. 383 ; 1872. s. 302.A, cl. 1). 

, (3386)—8. 383--See No. 2957, supra. 

(3387)—Ss. 383, 439 and 562— Receiving 
I stolen properly—S. 411 of the Indian Penal Code 
, —lUcgaliiy of sentence of imprisonment for the 
period atrendy passed in lock-up—Accused aged 
18 years—Whipping not proper in the case of an 
accused of position.—Held, that » sentence of 
icoprisoDinent for the period passed io lock-up 
illegal, but a sentence of imprisooment until 
tbe rising of the Court iagool in, and fulfils 
the requirements of the Jaw, Held, also, that 
a senttiDce of whipping is not appropriate in 
tbe case of au accused person of good position 
in hfo. Tbe record was accordingly returned 
to tbe lower Court for disposal in accordance 
wjih law either for passing proper sentence or 
to be dealt with under s. 562, Crim Fro, Code. 

Bhagbl Singh v, crown, 9P.W.R. 1907, 
Cr, = 6 Cr. L J. 217. 

(3358) - Ss. 383, Sil—Meaning of 'JaiV and 
Uprisen*—Sentence of imprisonment — Accused 
whether can suffer imprisonment in police lcck> 
up —5. 3, Prisons Act (1894).—A Magistrate 
has DO power to sentence an accused to suffer 
imprisoomeot in a police look-up. Tbe terms 
^prison’ and do not include any place for 
tbe confinement of prisoners who are eicclu* 

I sively in the custody of the police. KING* 

! Emperor v. fo thin, 7 L.B.R. 62»22 ind. 

I Cas. 19i»l6 Cr, L J. 1C. 

I 

, 

-S. 384 ( = 1882, a. 384; 1872, s. 303; 1861, 

a. 222). 

(3389)—S. 384 (=Crim. Pro. Code. 1872, 
s. 303)- Sij/«afure of Magistrate. —When the law 
j prescribes that a proceeding should be signed 
; by a Judicial Officer, it, ordinarily, intends tbe 
I signature should be made with a pen and not 
! with a stamp. A warrant of commitment 
; under s. 303 should be signed and not stamped. 

SUBRA.MANYA AIYaR V. QUEEN. 8 H. 396 = 2 
I Weir 328=8 Ind. Jur. 35. 

-S. 386 ( = 1882. a. 386; 1872, a. 307. para 

1 ; 1661, s. 61). 

(3390)— S. 386 ( = Cri*w. Pro, Code. 1861, 

I s. 6\)—Attachment and safe—Jurisdiction.— 

. S. 61 of tbe Crim. Pro. Code does not authorize 
I tbe Magistrate to issue an order for attachment 
and subsequently one for sale. When be has 
issued a warrant for the levy of fine, he cannot 
give direction as to tbe time of tbe sale. 
Oanara Magistrate’s Letter No. 42, 
Rat Un Cr. C. 2g = Cp. Bg. 18-1-1870. 

(3391)—S. 386—AKacfcmcnl for fine —Claim 
third party—Procedure,—'^o provision is 
made in the Code for inquiring into title, where 
a claim by a third person is made to property 
attached for tbe realization of a fine. But tha 
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Courts mupt stay the sale of the property aod 
allow sufficient time to the claimant to establish 
his right to the property, unless, by reason ot 
the nature of the property, an immediate sale 
enutes for the benefit of tho owner in which 
case the proceeds should bo held over. QUEEN- 
EMPRESS V. chhagan Jagannath, Rat. 
Un. Cr. C. 976=Cr. Rg. 30 of 1898. 

(3392)—S. 386 ( = Cri»u. Pro. CQd^, 1861. 
s. 62)—Order un'hr the sccfion loithout notice. 

—An order under e. 62 without any notice to 
the accused is illegal. High Court Proceed¬ 
ings, 16TH AUG- 1869, 4 M.H.C. App. 67. 

(3393)-S. 386 ( = CrimPro. Code, 1872, 

S. 307)—A/ode of levying pecuniary penalties.— 
Tho mode of levying pecuniary penalties must 
be strictly confined to the provisions of the Uw 
that gives tho jurisdiction. S. 307 directs that 
the warrant for the levy of the fine shall 
authorize tho distress and sale of any moveable 
property belonging to the ofieodft. The 
section, therefore, is not applicable to i»ere 
rights and interestscr shares in joint moveablcK. 
HIGH COURT Proceedings, igth Peb. 
1876, No. 521, 2 Weir 442. [F., 2 Weir 443.] 

(3394)-S. 3 SG—Attachment of moveable 
property belonging to an Alayasantana family- 
—Tbe complainant brought a charge of assault 
agaiosl the first accused and others who* with 
the complainant, formed members of an Alaya- 
eanlana family. The accused were acquitted 
and tbe complainant was ordered to pay 
componsation. Held, that tho seizure of 
moveable property belonging to tbe family, in 
execution of the warrant of attachment, was 
illegal. AenUMA HeOADB V. RUDRA 
HBOaDE, 2 Weir 443. 

( 339 g)_g. 386 { = Crijn. Pro. Code, 1872. 
8. 307) —Lev?/ in stole of fine imposed by BrUtsh 
Indian Court.—A fine adjudged by a Briiisb 
Indian Court cannot be levied in a Native 
State. SB tbe provisions of the Code are applica¬ 
ble only to procedure within British India. 
HIGH COURT Proceedings. 28th July 
1879, No. 1060, 2 Weir 444. 

(3395)—S. 386 ( = Crim, Pro. Code, 1872, 
8. 307, moveable property—Growing crops. — 
Growing crops are not moveable property lor 
the purposes of s. 307. HIGH COURT PRO¬ 
CEEDINGS, 19TH NOV. 1878, NO. 1947, 2 Weir 
444. 

(3397)—8. 386 (Crim. Pro. Code. 1872. 
8. 307)—Dijpttfe regarding the oumersh^ of 
article diilrained. —Where there is a dispute 
regarding tho owneisbip of moveable property 
distrained under s. 307, it would be better for 
a Magistrate, before proceeding to order a sale, 
to allow tbe claimant tbe opportunity of esta¬ 
blishing bis title in a Court having jurisdiction 
to determine oivil rights. HIGH COURT 
PROGEBDINGS, 15TH SEP. 1881, NO. 1899. 2 
Weir 44S. 

(3398)—8. 386—See ACT XXVI OP 1850, a. 7, 
Bat. Ud. Gt. 0. 68 = Ct. Rg. 7-12-1871. 


Grim. Pro. Code (Act Y of 1898)-co»ifinue«i. 

( 33 g 9 ^_S. 386—See Ben. act XXI OP 1850. 

17 W.R Cr. 7. 

(3400) —S- 386—Sec MAGISTRATE, JURIS¬ 
DICTION OF— Miscellaneous, 22 c, 936. 

(3401)—S- 386—See SENTENCE—FINE. 20 
C. 478. 

( 3402 )—S. 386—See Nos. 97. 205. 427, 2576, 
supra and No. 4046, infra. 

(3403)—Ss. 386, 144—Sec PENAL CODE, 

8. 188. Rat. Un. Cr. C. 30 = Cr. Rg. 3-3-1870. 

(3404)- Ss. 386. 387—See COMPENSATION 
— GENERAL, 3 L.B.R. 32. 

_S. 387 (- 1882. B. 307:1872, s. 307, para 2). 

(3405)—S. 387—See Nos. 205, 2576, 3404. 
supra. 

- S. 388. para. 1 (= 1882 . s. 388) ; para 2, 

new. 

(3406) —S. 388 (=Criw. Pro Code, 1382, 

5 388)—Omission to pass sentence of imprison¬ 
ment in default of payment of fine—Power to 
bind over the accused to re-appear in his own 
vcccflnisance.—Where a Magistrate omits to pass 
a sentence of imprisonment in default of pay¬ 
ment of line, he has no power to bind over tho 
accused in bis own recognisance to appear. 
In re VENK.aTRAPRAGADA Venkatrayadd, 

2 Weir 445. 

(3407)—S- 388, cl. 2—Scope of Che seclton.— 
8. cl. 2. clearly contemplates tbe issue of a 
warrant. i'Ut tbe object of tbo section (which m 
terms applies to all orders for repayment of 
money whether by way of fiuo or compensation, 
on non-recovery of which imprisonirunt may bo 
awarded) is to enable the Court to pass sentence 
of imprisonment without waiting for the return 
of tbo warrant, if tho person ordered to make 
the payment fails to execute a bond to appear 
on the day appointed for tho return. In the 
mailer of ByRAVALU NaidU, 26 M, 127 = 2 
Weir 321. 

(3408)—S. 388-See Nos, 2578, 2579, supra. 

_S 390 ( = 1882, 9 . 390 ; 1872, s. 302-A. 

cl. 2). 

13409)—B. 390—See ACT VI OF 1864. s. 2. 
Rat. Uo. Cr. 0. 906=Cr. Rg. 17 of 1897. 

(3410)- Ss. 390 and 391 (D—Order of Jlagts- 
traCe postponing sentence of whipping—Accused 
already under sentence of imprisonment in 
another case—Hlegalily of such order.—The 
direction contained in s. 390, Crim. Pro. Code, 
that, when tbo accused is sentenced to whipping 
only, the sentence of whipping shall be executed 
at such place and time as the Court may direet 
is intended for tbe case whore the accused is nob 
already under another eentonca and is not at 
the same time sentenced to imprisonment. 
When the accused ie under a sentence of impri¬ 
sonment in another case, tbe Magistrate should, 
when passing the order requited by s. 3W, 
Crim. Pro. Code, follow the analogy of b. 391 (1) 
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Crim. Pro Code (Act Y of 1898)— ccr.tinned. 

ns fiif ns iivir bo. To postpone the shipping to 
th« r{ n con'idernbie terra of impcisooment 
i . 1 !iil. ‘^lekn Kaii’ress V. Ng\ Po Kye. 
1 L B R. 53. 

ruil)—8« 31)0. 407 and 413 —See SENTENCE 
—Wiliri-ING, L.E.R, 1SC3—1900, 310. 

— S- 391. paras 1 and 2 ( = 1882. s. 391, 
paras 1 and 2; 1872, t.s. 310. 311), para. 3. 
new. 

See Sentence. 

See WHIPPING. 

(3412) — S. 3‘Jl { — CTim. Pro. Ciyde, 1372, 
s. 310 )—SfnUyicc of whip-rAnQ. ivn, n cculd be 
executed irnueoiatelf/- —Wh-ire the punishment 
of wbippiij^ is not nw.xr.ird in addition to 
imprisonment, hut as a etparUe seiileiice for a 
separate rfl^nce, 1 he iinmedinte execution of it 
would not he illcc.al. IllOH COURT PROCEED¬ 
INGS. 2yTH Nov. l.S7<. No. 20'2l, 2 tfeip446. 

(9413) —S. 30i — innppitiff .—It is illegal to 
inllict stripes on the band in whipping, S. 311, 
para 1 of the Code of 1872 provides that whip¬ 
ping sb tll be indicted on such part of tbo 
person as is specifiad by the Local Government 
which has not directed that the whipping 
should bo indicted on the bands. The expres¬ 
sion " in the way of school discipline” connotes 
the degree of .scvpmy with which the punisb- 
meut is to be inflicted. EMPRESS v. 8ADA 
O.tNDA. 9 C.P.L.R. Cr. 31. 

(3114)—-iS. 391 (31—7»ipj'isonmenJ for less 
thnn three months - IVhippmff. —Under cl. (3) of 
s, 391, a senteoce of whipping cannot be passed 
in addition to imprisonment, when the term of 
imprisonment is less than three months. 
QUEEN- EMPRESS V. BHICA TRIMBAK, 2 Boro. 
L.R. 54. 

(34151—S. 391 ( 3 )~Whipping Act. VI of 1S64, 
s. 3—Contiirfton /or two o^ences—Sentence of 
iniprisomHenf for the one and whipipng for the 
other—Appeal from first conviction^Postpone- 
menl of latter sentence—Validity.—8. 3 of the 
Whipping Act, as amended by Act III of 1895, 
is to be read subject to the provisions of 9. 391 
(3) of the Grim. Pro Code. When an accused 
is convicted of two offences, for one of which be 
is sentenced to imprisonment and for the other 
to whipping, it is not permissible to postpone 
the whipping merely because tbo accused 
appeals against bis conviction for the latter 
offence. EMPEROR v. JAIWANT, 4 Bora. L.R. 
436. 

(3416)— 8. 391-Ses Nos. 251, 252, 3410, 
supra. 

(3417)—Ss. 391 (3), 439—Seu/cnce of whip¬ 
ping. —The sentence of whipping in addition to 
imprisonment, the term of which is less than 
three months, is illegal under e. 391 (3). In re 
auBBlAN Chetty, 2 Weir 447 = 2 Weir 577. 

(3418)—Ss. 391, 439 (5) — Sentence of impri¬ 
sonment and whipping passed by a Magistrate 
of the first class—Reutston by District Magistratt 


CrIm. Pro. Code (Act Y of 1898)—con«nued. 

before expiry of period of appeal-^Sentence of 
whippinq carried out by order of Dktricl Magis^ 
irate—Order ultra vires.—Wheji the accused 
WAS ooDVicted by a Magistrate of the first class 
of the offence of theft and seotenoed to rigorous 
imprisonment for one month and 20 stripes, and, 
before tbc period prescribed for an appeal bad 
expired, ihe District ^lagistrate toot up the 
case on revision, and, bolding that, under 
s. 391 ol the Cede of Criminal Procedure, whip¬ 
ping should not have been added to the term of 
imprisonment which was less than three 
months in duration, directed the accused to be 
whipped and submitted the case for the orders 
of the Chief Court, held, that the senteoce 
passed by the trying Magistrate was appealable 
to the Court of Session and that the Dislrict 
Magistrate acted iliegally in taking up the case 
on revision and ordering the accused to be whip¬ 
ped before tbe period prescribed for aopcal had 
expired. CROWN r. EURA, 45 P.L.R, 1902. 

-S. 392 («I882, a. 392; 1872. a. 311, paras 

1 and 2). 

(3419)—S. 302 —Whipping. —The expression 
‘‘in tbo manoer of schoul discipline'* finds no 
place in 392 of the Code of 1898. In tbo case 
of a person under 16 years of age. whipping is 
to be infijcted in such mode and on such part 
of tbe person aod with such instrumout as tbe 
Looal OovernmeDt direots in the manner 
directed in Cr^mioal Circular III—3. EMPEROR 
V. GdlaB Mussalman. 14 C.P.L.R. Gr.64. 

(3420)—8. 392—See ACT VI OF 1864, s. 5, 

L. B.B. 1872—1892, 355. 

(3421)“ Ss. 332, 393— Scope and application 
o/.—Under tbe provisions of ss. 392 and 393, 
not more than one sentence of whipping and 
that not escef^ding 30 stripes, should be award* 
ed at oce time. King EMPEROR v. NO.4 PO 
KYAN, U.B.R, 1905. Cnm* Pro. Code 47=4 
Cr. L.J, 281. {U.B.R. 1897—1901, Vol. I, 247, 
U.B. R. 1892—JR96, Vol. I, 44, 9 W.R. Cr.41, 
14 W.R. Cr. 7, R.). 

-S. 393 («1886, 8.393; 1872. b. 312, para 3). 

(3422'— S. 393 —TT/iippinj.—It is improper 
to punish an accused porsou with whipping, 
when be has been on the same day seuteuced 
in another case to trinsportation foe seven 
years, this being contrary to the provisions of 
a 393 of the above Code. Quben-EMPRESS v. 
NgaKanSa, U.B R. 1892—1895, VoM, 44. 

(S423)—S. 393—See No. 3421, supra. 

(3424)—Ss. 393 and 439 (I to 4)—See PenaD 
Code, s. 382, Rat* Un. Cr. C. 537 «Cr, Rg. 8 
of 1891. 

-S. 394 (si882, b. 394 ; 1872, b. 312. parai 

1 and 2). 

(3425)—S. 394—See No. 184, supra. 

(3426)—Sa. 394, 395—See SENTENCE- 
WHIPPING, 17 MX.J, 555 = 7 Or. L.J. 5^=3 

M. L.T, 31 = 31 M. 84, 
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Crlni. Pro. Code (Act V of i 698 )-contmued. 

-8. 399. (-1882, «. 39S ; 1872. a. 3l3l. 

See SBNTENCK. 

(3437)—S 995 ^Jurisdiction lo n vise sentence 
of whipping. that, ia tbe absence of the 
Jlagistrate who pa^eed the or'gioal sentonce, 
the'District Magiatrale is “the Court which 
passed the seotonce,'* within the moaning M 
s. 395 of thft Ccim. Pro. Code. CHH.4.7.JU v, 
EMPEROR. 20 P,L-R. 1902*33 P.R. 1901. Cp. 
(10 P.R. 18S9, Cr,. i?.) 

(342R)—S. 395 —Procfiditre in case of persons 
notable to withstand ptinishmenV of tohipping 
vienlioned ins. 394. —A sentence o^ line in lieu 
of a sentence of whipping, owing to the inabi¬ 
lity of the accused to undergo the whipping, is 
bad. S. 39.5 of the Code only gives authority 
to remio altogether a sentence of whipping, or 
so much of it as has not been executed, or to 
impose a sentence of imprisonmont for a term 
not exceeding 12 months in lieu. QUEEN- j 
EmpressV, Nga E aung, U.B.R. 1892—1896. 
Vol. 1,45. 

(34291 —S. 395 Pro. Code. Act X of 

1833. s 395 ) —/^P’isonmenf.—Tbs 
word ‘‘ imorisonmeut ” in s. 335 of the Ccim. 
Pro. Code, means a substantive nenteoco of 
imprisonment and not imori^coment in defvult 
of payment of fine. Where a seoteoco of 
whipping cannot be carried '^nt. the only ooor.«e 
open to tbeCmrt is to romit the j-'cntence of 
whipping or to rrdcr imprisonment in lieu of 
it. EMPRESS V. SHEODIN. A.W.N- 1889, 93. 

(3430)_S. 395—See Nos. 184, 198, 3426, 

supra, 

(3431)—Ss. 395, Z98—Charge of graver 
offence^Conviction of minor offence here a 
person is changed with ao offence, and facts are 
proved which reduce it to a minor offence, be 
may be convicted of the minor offence, although 
be is not obarged with it. There is not, hovvevoc, 
any provision of law which allows of a oonviction 
for a major offence on a charge of a minor one. 

Quern empress v. dubgva bin Ramappa, 
1 Bom, L,R. 513* 

-8. 396 (*1862, 8. 396; 1872, e. 316; 1861, 

8. 47). 

f3432)-S. 396—See ESCAPE PROM LAW¬ 
FUL CUSTODY, 1 Weir 203. 

(3433)—8. 396—See SENTENCE — TRANS¬ 
PORTATION, Rat. Un. Cf. 0. 9G5*Cr, Rg. 19 
of 1898. 

(3434)—Sa. 396, 896 and 426—Dnfe from 
tdhich substantive term of imprisonrrteni should 
run when accused has been released through 
error in warrant oj commitment.-^I tx this case, 
the accused was oonvioted under a. 447, I.P.C., 
and sentenced to three months' rigorous 
imprisonment and a certain fine, or, in default, 
to 20 days' rigoroue imprisonment. Through a 
mistake in the vrarrant of commitment to the 
jail, the substantive term of imprieonment was 
overlooked; the result being that the accused 
underwent only the period oi imprieonment 


Grim. Pro. Code (Act V of 1898)— 

ordered in default nf fine and was released. 
The error was then di:^covorod, :ind| five days 
after the rclo:\‘;e, the accused was ro arrested 
and sent back to jiil to undergo the substantive 
term of itnprisotimcni, and the M^gisirato 
directed it to begin on tbe day on which be 
was re-nrrosted. ildi that the order vva«* legal. 
KlNG-PiiMPKROU V. NGWE GAING, U B.R. 
1897_1901, Yol 1,89. 

- S. 397 (*1882, s. 397 ; 1872, s. 317 ; 1861, 

e. 48). 

See SENTENCE. 

(3435)—S. 397— Concurrent sentences. —The 
pes>iDg of concurrent sentences is oppo.-cJ to 
tbo provisions of s. 397, ('rim. Pro. Code. 
Queen-EmpressV, Bh.agwandass Baluas, 
2 Bom. L.R. 111. [R , 4 Bom. L.R. 876.] 

(3430)—S. 397 {^Crim. Pro. Code, 1872, 
s. 317)—Srnfence —Swbsf^ucni sentence btfore 
expiry of previous SfiKtence — Reversal of former 
ccHvicfton.—A Magistrate of tbe First Class 
^eotoQCod tbe accused to two yeard’ rigorous 
imprisonment on the 6tb Februiry on convic- 
tiou for theft. Tbo Se^sion.-i Jujgo, a month 
afterwards, senteocod bim u\ another case to 
three years' rigorous imprisonment, which, be, 
under Si 317, Grim. Pro, Code, directed, should 
begin to take effect on tbo oxpiratioo of the 
sentence parsed by the Magistrate. On appeal, 
the cuiivictioa and seoteoce past^ed by tbo 
Magistrate were reversed. Held that tbe sen¬ 
tence passed by the Sessions Judge must be 
deemed tobive nomcuenced from tbe time it 
%vas ordered to commence, vis., from the expira¬ 
tion of the peutenco passed by tbe Magis¬ 
trate whether by reversal or by completion of 
tbo punishment KhaNDESH SESSIONS 
JUDGE'S Letter No, 4*^0. Rat, Uo. Cr. C. 
139. 

(3437)-S. 397 (^Crim. Pro. Code. 1872, 
3. ZlD-^Iinprifonmt'nt on two separate charges 
btf two different tribunals ^Reversal of one of 
the convictions^Period of ivxprxsfinment suffer^ 
ed, whether to be deducted ftomOit other convic¬ 
tion.—Where a person was convicted and sen¬ 
tenced by two diffcrCGt Magistrates on separate 
chargr.8 and the Bontonee of one of them was 
reversed on appeal, held, that tbo imprisoDment 
suffered by bim from tbe date of tbe couviotiou 
to that of reversal of tbe senteoco of one of the 
Magistrates efaould be reckoned .is the imprison¬ 
ment in tbe unrovetsed conviotion. HIGH 
COURT PROCEEDINGS, 15TH FEB. 1879, NO. 
201. 2 Weir 4S0. 

(3488)—S. 397 f*Crm. Pro, Code. 1872, 
3 ^ 317)— Consecutive sentences. —Where the 
accused was separately tried and convicted on 
two distinct charges on the ramo day, Aeld, that 
tbe Magistrate, if be intended tbe two sentences 
not to be concurrent, should direct that tbe 
imprisonment in one case should commence at 
tbe expiration of tbe imprisonment in tbe other, 
and this direction should be embodied in the 
sentence, and not entered as a foot-note. HIGH 
COURT PROCEEDINGS, 2SBD DEC. 1873, NO. 
2274, 2 Weir 451* 
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Grira. Pro. Code {Set V of 1898) — continiud^ 

(3^9)—S, 397 ( = Criw. Pro. Code. 1832, 
s. xiniergoinq" imprisonment ex- 

phinfid .—A sootenced to imprisonment 

is **ar}derpoing *’ that imprisonment within the 
moanjng of s. 397 of the Code from the rooment 
the sentence is passed When, therefore, the 
sam^' porsen is tried, though on the same day, 
for another olicneo and sentenced to another 
term of imprisonment, that imprisonment must, 
by tuo forms of s. 397, and indepondontly of any 
direction given by the Court* commence at the 
expiration of the imprisonment imposed by the 
fir^t senronce. In re MUTHUSAMI OOUNDAN, 

2 Weir 451. 

(3410)—S. 397—Imprison men/ for failure to 
furnish security for good tehaviour—Imprison* 
vient for a subsiayifive offence—Order of com- 
wifincenuni.—Where a person, who was ordered 
to be in imprisrnment on failure to furnish 
security for Rood behaviour, escaped from the 
custody of the Police officer, when he was being 
taken to jail, and was convicted aa«d sentenced 
to a term of imprisonment, held, that the latter 
sentence should not be postponed to the expiry 
of the period of imprisonment foe failure to 
give security- In re Venkatigadu. 2 Weir 

452. [R., 31 M. 515«4M. L.T. 223 = 8 Cr. L, 
J. 402.) 

13141)— S. 397— Sentence on offender already 
sentenced for another cffence,*^S 397 of the 
Crim. Pro. Code enacts that, when a person 
already undergoing a sentence of imprisonment 
is sentenced lo imprisonment, etc., such im¬ 
prisonment. efc., shall commence at the ex« 
piraiioD of the imprisonment, etc., to which he 
has been previously sonieoced. But an order of 
committal ro prison in default of security under 
cb. VIII is not a sentence of imprisonment and 
therefore s. 397 of the Code does not apply to it. 

Queen-Empress v. nga So, U.B.R. 1892— 
1896, Vol. 1. 46. 

(34421—S. 897 — See APPEAL — Cases 
WHERE APPEAL LIES. Rat. Uo. Cr, C. 18 = 
Cr. Rg. 3-8-1869, 

(3443)—8. 397- See TRANSPORTATION FOR j 
LIFE, L.B.R. 1893—1900, 13. | 

(3444)—B. 397—See Nos* 250, 252 to 258, I 
646* 798, 840 to 847, supra. 

(3445)—Ss. 397, 399—Scope of s. 397.— 
Under a, 397, a Sessions Judge may direct that 
a Bentence of traosporbatioo passed on a person ! 
already undergoing a sentence of imprisonmout, 
shall commonco immediately or on the expira- • 
tion of the imprisonment to which be has been ! 
previously sentenced, S. 398 provides that | 
nothing in s. 397 shall be held to excuse any | 
person from any part of the punishment to i 
which be is liable upon his former or subsequent | 
oonvictioD. In re PATTaYIL KOORU, 2 Wetr 

453. 

-8. 398 ( = 1882, s* 398 M872, s. 317, pro- | 

viao). 

(3446)—S. 398—See Nob. 250, 3431, 3434, 
3445, supra^ 


Grim. Pro. Code (Act V of 1698)—con^int^ed. 

-S. 399 (= 1882, 8. 399 ; 1872, s. 318 ; 1861, 

8. 433). 

See Juvenile offender. 

(3447)—5. 399 ( = Crw. Pro, Code. 1882| 
s. 339) — Juvenile offenders^Duty of Magis* 
(rates. —A Judge or Jlagistrate is not at liberty 
in estimating the proper sentence to be passed 
on juvenile offenders to consider the fact that 
there is no Reformatory. He is bound to pass a 
sentence of punishment adequate to the offence, 
in re BURRI SUPBADU, 2 Weir 453. 

(3448)— S. 399 { = Crim, Pro. Code, 1972, 
s, 318)— Youthful offenders—Confinement in 
Rr^ormaforj/.—Pending the pubheadon by the 
Local Government of the Notification contem* 
plated in a. 1 of Act V of 1B76, s. 318 of the 
Crim. Pro. Code, 1872, contains the provisions 
of the Law for the confinement of youthful 
offenders in Reformatories, but it is only when 
such an offender is sentenced to imprisonment 
that the latter section empowers a Magistrate 
to direct that be shall, instead of being impri* 
sooed in a Criminal j4il, be confined in a 
Reformatory ; and neither the said section nor 
the c<>rre6ponding 8. 7 of Act V of 1876 gives 
jiirisdiotioo to a Magistrate to pass a sentence of 
imprisonment in excess of the powers conferred 
by s. 20 of the Crim Fro. Code. QUEEN 
Express v. Ravaji, Rat. Un. Of C 160. 

f.3449)—S. 399 {= Crtm. Pro. Code. Act X of 
1882, s. 599)•^Reformatory Schools Act (VIII 
of 1897 and V of 1877).5. 8—Boy of fourteen— 
Order to be passed —S. 399 of the Crim. Pro. 
Code was repealed by the Reformatory Schools 
Act of 1876 which came into force in Bombay 
in 1897. An order passed thereafter, directing 
the oonfinemeut in a Baformatory School for 
one year, of a boy of fourteen years of age, is 
illegal under s. 8 of this Act. QOECN Empuess 

V. FAKfRA DharUAPPA. Rat. Un. Cr. R. 913 
==Cr. Rg. 21 of 1897. 

(3460)—5, 399 ( = Crtm. Pro. Code, 1882. 
$. 399)— Section repealed by extension of Act V 
of 1876 to the Presidency of Bombay. —8. 399, 
Crim. Pro. Code, was repealed when Act V of 
1876 (Reformatory Schools) was extended to the 
Presidency of Bombay. QOBEN-Emprbss v. 
HarPRAS-AD Lalta, Rat. Un. Cr. G. 929 = 
Cr. Rg. 38 of 1897. 

(345!)—S. 399 { = Crim. Pro, Code. 1872, 
s. 318)—Crim. Pro. Code. 1882, s. 319—Repeal 
by Act V of 1876.—S. 318 of the Code of 1872 
having been repealed by e. 2, Act V of 1876, 
the corresponding s. .399 of the Code of 1832 
must be taken to stand repealed in the pro* 
vicces including Bengal to which Act V of 1876 
had been pxteadsd. DEPUTY LEG.aL RE¬ 
MEMBRANCER V. AHMED ALI, 25 C. 333*2 C. 

W. N. 11* 

(3452)—S. 399 — Reformatory Schools Act 
(VIII of 1897)— Youthful offender — Detention 
in Reformatory—Period of detention to be fixed. 
—The accused, a boy of thirteen years, was con¬ 
victed of theft and sentenced to suffer rigorous 
imprisonment for two months* The trying 
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Ortin. Pro. Code (Aot V of 1898)—con^in;ucI. 

Magistrate, in view of the age of the accused, 
ordered him to be detained in a Reformatory 
School for five years or “ until be attains tho 
age of eighteen years ” in lieu of the imprison¬ 
ment : Held, that the period of detention in 
the Reformatory School should be a definite 
period, and that the alternative period of time 
expressed in the words “ or until be attains the 
age of eighteen years” should be deleted. 
EMPEROR V. RAMA SUDAilA. 15 Bom. L-R. 
806«2 Bora Or. Cas, 67 = 19 Ind. Cas. 912-= 
14 Cr. L.J. 296. (24 M. 13. F.). 

(3453)—S. 399-See ACT V OF 1876. Rat. 
Un. Or. C. 864 = Cc. Rg. 28 of 1895. 

(3454)—S. 399—Power of second class Magis¬ 
trate to send youthful oSeoder to Reformatory 
— See ACT V OF 1376. ss. 2 and 7, 12 M. 94= 1 
Weir 875 = 2 Weir 11 = 2 Weir 454. 

(3455)—8. 399 (1. 2) — See Magistrate. 
Jurisdiction of—general Jurisdiction, 
12 M. 94 = 1 Weir 875. 

-S. 401, paras 1 to 9 ( = 1882. 8. 401; 1872, 

8 . 822, paras 1 and 2 ; 1861, 8. 94); para 
6, new. 

See Sentence. 

(3456)—S. 401 ( = Cr»m. Pro. Code, 1882. 

5 .401) -PenalCode, s. 84— Dnsoundness of wtnd 
—Recormnendalion to Local Qovernmen'. for 
lenient treatment,—la a case, where it was held 
that tboaccused committed murder without -my 
apparent sane motive and that the accused was 
at the time suflering from mental derangement 
of some sort, the High Court bolding that the 
accueed was not entitled to be acquitted under 
8. 84, Penal Code, recommended the case to the 
Local Government, under s. 401. Crim. Pro. 
Code, to be dealt with in such manner as it 
thought fit. Queen-Empress v. Kadar 
N.ASYEB Shah, 23 C. 604. flO Bi 512. 12 M. 
469, 22 C. 817, P.) [Diss.. 40 P.R. 1905. Ct. 
= 148 P.L.R. 1905 ; F.. 4 Ind. Cas, 985=16 
P.W.R. 1909, Ct.=91 P.L.R. 1909-6 M.L-T. 
10l=\l Ct. L.J. 105 ; R., 14 Cr. L.J. 81 = 18 
Ind. Cas. 641=15 0 G. 321.] 

-S. 402 (-1882, a. 402; 1872. b. 322. para 

3). 

See Sentence, 

(3457)— S. i02—Appellate Court, power of 
— Sentence, power to enhance .— The District 
Magistrate, on appeal bv an accused against 
a sentence of fine of Rs. 50 under s. 325, 
Indian Penal Code, altered the sentence to one 
of two months' rigorous imprisonment includ¬ 
ing seven days’ solitary confinement. Held, 
that the alieration amounted to an enbaoce- 
meot and that the order of the District Magis¬ 
trate was illegal. He should have referred the 
case to the Chief Court for orders. KUKJA v. 
KlNa-EUPBBOB, 116 P.L.R. 1904. 

(3468)— S. 402—J7o comDlainl — Order of 
acquittal whether bar to a new trial. UUBBDD- 
DIN V. KiNa-EUPBROB. 6 A L J. 262-9 Or. 
L J. 626-31 A. 317=2 lod.Oas. 219. . 
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- a. 403, paras 1 to 4 and Explanation 

( = 1882. s. 403 ; 1872, ss. 460, 147. para 2, 

199, Bxpl., 219, Expl. 2 ; 1861, 8. S3). 

See Autrefois Acquit. Plea of. 

See AUTREFOIS CONVICT. 

(3459)—5. iOZ—Charge of offence under 
s. 414 of the Indian Penal Code—Prfuiows con- 
yiefion under s. 411 in respect of other properly 
stolen at the same time and from the same per.- 
son.—Hr/d, that, where a person had been 
convicted under a. 411 of tbe Indian Penal 
Code, in respect of certain property stolen on a 
particular occasion from h particular person, 
be coold not, subsequently, be tried for an 
offence under s. 414 of the Code in respect of 
other property stolen on the same occasion frem 
the same person. EMPEROR v. MlAN JAN, 

A. W.N, 1906, 22 = 3 Cr, L.J, 207 = 28 A. 313. 
(15 A. 317, R ). 

(3460)—S. 403 —Res judicata—TFAei/ier bars 
any proceedings by general principle or only by 
special enactment—Dismissal of first application 
for maintenance—Whether it is a bar to second 
application on same facts—Inhere substantial 
justice has been done by the lower Court —Whe¬ 
ther High Court will interfere in reuision— 
Civ. Pro. Code {Act XIV of 1382). s. 13.— 
Tbe parlies were husband and wife, living apart- 
The applicant applied to the Sub-Divisional 
Magistrate for an order against the respondent 
to pay an allowance for tbe support of their 
child- Tbe Magistrate wrote, “ Respondent 
offers to maintain the complainantin a separate 
hou?e. but she refuses to accept the offer. She 
alleges no ill-treatment. I have consequently 
no power to interfere. Case dismissed.” This 
Magistrate was transferred, and the applicant 
subseauently applied to his siic-ieesoc for an 
order of maintooance for the child. The case was 
duly heard and an order made to pay Rs. 5 per 
month. Held, on appeal that res judicata does 
not bar any proceedings by general principle 
but only by special enactment, as contained in 

B. 13 of the Civ. Pro. Code, and s. 403 of the 
Crim. Pro. Code. Held, also that, where a 
Magistrate, to whom an application is made, 
knows or has reason to believe that a similar 
application on the same facts has been adjudi¬ 
cated on, he ought not to act on the application 
without considering the previous decision, but 
that, when he does so, be is not vvrong in law, 
nor are his prooeedings bad and void, regardless 
of tbe merits. Where tbe second Magistrate 
has done substantial justice, it is a sufficient 
reason for refusing to interfere in revision, 
Maung PO So V. Ma K¥1N Mi, 14 Bur. L.R. 
299-4 L.B R. 337 = 9 Cr. L.J. 21. 

(3461)—S. 403— Offence under Forest Act- 
Legality of trying accused twice on same facts .— 
It is tbe duty of the prosecution to put before 
tbe Court true evidence respecting the measure¬ 
ment of tbe timber, which the accused out in 
exoesB of hie license, and failure to do this at 
tbe first trial does not entitle the Crown to 
prosecute the offender again, in respect oi the 
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satDO umbor, on tbe grouod that the measure- 
moDl stated at the first trial was iocorrect and 
below the amount of Umber actually cut. 

S. 403 of the Code acplies to such a case. SAN | 
Mya V. Kino-Emperor, 3 L.B.R. 233=^5 Cr. ! 
L J. 412. 

(3462) —S 403— Res7iviption of trial aftpr ac- 
—When ooce a Sessions Judge ' 
bad acquitted an accused oo a charge for the | 
trial of which he had been commiitcd, the 1 
Judgo could not take further proceedings in the t 
case* and a second trial on the same facts for ' 
the same criminal act, but only under a dtflercQt 
section of the Penal Code, would be barred by 
e» 403, CrJiB. Pro. Code. There no ptuvisioo 
in the Code which enables a Judge, on atrial 
for murder, to a^'quit the prisoner of the murder, j 
refer the ctso to the High Court and then > 
resume tbo trial. Emprehs v. Canesh PRA* . 
SAD. 2 C.P.L.R. 66, Cr. 

(34631—S. 403 (*Cnm. Pro. Code, 1882. 
s. 403)—on a minor offence — Fresh ' 
trial on a inajor offence^ validity of. —Where, 
upon a charge of dacoity, tbo Magistrate split 
it up and convicted the accused of rioting, using 
oriminal fore?, and misappropriating the pro* 
perty of a deceased person, and, in appeal, the 
Sessions Court reversed the conviction, holding 
that the offence committed, if any, amounted 
to dacoity, but thnt, tbo facts being iootedible, 
there was no cccasiou to order a committal, 
held, that another Magistrate may try the 
charge of dacoiiyou a fresh complaint being 
lodged and that the order of the Sessions Judge j 
was DO bar to further proceeding on the same 
facts. VlRANRUTTl v. ChiyaMU^ 7 M. S57« 

2 Weip 4S6. [fl., 24 C. 528*1 C.W.N. 370 ; 

Z)., 23 C. 211 = 5 C.W.N. 169.] 

(3464)—S. iOd—Previous trial without sanc^ 
Hon where sanction necessary—Subsequent trial I 
after sanction, —Where the law requires a pre* 
vious sanction to be given before a charge can 
be entertained by a Court, that Court is not a I 
Court of competent jurisdiction until the eanO’ I 
tioQ has been obtained, (22 B. 7J1, F.) One ’ 
M purporting to bo one J presented a doou- | 
meat for registration and was identified by 
the accused before the 8ub*Begistrar. 8be was 
convicted of forgery and obeatlog. The accused 
was first put upon bis trial for aiding and abet¬ 
ting forgery and then for aiding and abetting, 
cheating but was acquitted. The Registrar, 
thereupon, saDctioned his prosecution under 
the Begistratioo Act, Held, that the previous 
trials were no bar to the trial of the accused 
under the Registration Act. EMPEROR v. 
JIWAN, 13 A LJ. 4=37 A, 107=16 Cr. LJ, 
144*27 led. CaB, 208, 

(3465) — S- 403 — Acquittal — Some accused 
charged with others—Acquittfd in previous trial 
— Whether bars trial of ethers subsequently 
captured — Same transaction — High Couri— 
Powers of interference.— some out of 
several persons charged with ofiencee under 
89, 148, 826 and 302, I P.G., were placed on 
trial and acquitted, and where subsequently 
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five others implicated in the same transaction 
were captured and put upon their trial, Eeld^ 
that the acquittal, under s 403, Crim. Pro, 
Code, of the accused who were tried previouBly, 
is DO bar for the trial on tbe same charges of 
the persona subsequently arrested. Where, in 
the first trial, the Bessions Judge, having 
disbelieved the evidence, acquitted the accused 
and expressed an opinion that tbe facts and 
circumstances suggested to him a very strong 
doubt as to the truth of the prosecution story, 
but neverchcless came to tbe conclusion that 
a riot did take place in which one person 
was killed, tbe High Court refused to interfere 
with tbe pending prosecuticn of tbo persons 
who were subsequently captured and put upon 
trial KoKal SaRDAR v. Mehar KHAN. 37 
C. 6S0=7 led. Gas. 932*11 Cr. LJ. 541. 

(3466)—8. 403—See ACQUXTT.al, 1 L.B.R. 
340. 

(3467)—S. 403—See ACT III OP 1877, s. 81, 
6 O. C. 153. 

(S46S)—8. 403—See ACT IV OF 1889, s3. 6 
and 7, 33 0* 174. 

(3469J—S. 403—See BUR. ACT III OF 1898, 
63.92 (1,2,3), 180, 5 L.B.R, 12 = 9Cr. LJ. 
578*2 lod* Cas. 357. 

(34701—8. 403—See PUN. Act XX OF 1891, 
e. 164, 63 P.L.R 1904, 

(3471)—8. 403—See CONVICTION, 6 M.H.C* 
App. 7. 

(3472)—S. 403—Acquittal under 8. 498, I.P. 
C.—Opposite finding on same evidence under 
8, 363, I.P.C., illegal—See PENAL CODE, 
8S. 363, 498, 9 Ind. Cas. 511*56 P.L.R. 1911 
*12 Cr. L.J. 94. 

(8473)—S. 403 —See PENAL CODE. ps. 409, 
424, 1 U.B.R. 1902—1903, Penal Code, 9. 

(3474)—S. 403—See PUN. REG. IV OF 1873, 
30 P.R. 1884, Cr. 

(3175)—S. 403—See RES JUDICATA, 1 L.B, 
R. 340, F.B. 

(3476)—S. 403 (1 )—^0 complaint-^Order of 
acqiiilial—Whether bar to anew trial. —A 
soldier from Burma (complainaoi) sent an inti* 
maiiou to tho District Magistrate that he 
had authorised bis brother to file a complaint 
against the accused for euticing away bis wife. 
When the case came on (or bearing, it appeared 
that tbe brother had no such authority and 
the Magistrate acquitted tbe accused. Tbe 
complainant then filed a complaint personally. 
Held, that the previous acquittal was no bat 
to the trial of tbe present complaint, inasmuch 
as tbe finding of the Mngistrate amounted to 
this, that there was no complaint before him. 

J UMER-UD-DIN V. KING-EMPEROR, 6 A L.J. 
262=31 A. 317*9 Cr.L J. 526*2 lod. Caa. 
219. (9 A. 134, F.B., R.) 

(3477)—S. 403—See Nos. 15, 128, 574, 2009, 
2037, 2090, 2207, 2248, 2371, 2374, 2376, 2377» 
2397 to 2400, 2403, 2455, 2491. 2507 to 2512, 
2523, 2529, 2621 to 2624, 2639, 2762, 2968, 
2990. 3164, 3167, £168, 3195, supra and 

No. 3730, infra. 
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IS478I—Ss, 403 (I to 4) and Explo. 43G — 
See Commitment to Sessions Court, R^t. 
Uq, Cf. 0. 337 *Cr, Rg. 27 oi 1887, 

( 3479 )—s. 403 (3) —Conyic<<9U lor hurt-^ 
Re-trial for murdr}\*^\ ooQvictiOD for simple 
hurt is uo bar to a commitment and subsequent 
trial fnr an offence under ss. 30i or 30^. I.P C., 
if tbe person to whom the hurt is caused dies 
subeequeat tn the conviction, from the result of 
the injuries inflicted upon him. CROWN v, 
Sarbiland, 3 P.R. 1901» Cr. 

(34PO)—S. 403 (4)—Conviction ?mdcr s. 323, 
I.P C-. while coviplaint loa^ for ihr offtnee of 
culpable homicide — 8ub$cqne7it h'ial for latlcr 
offence not barred ,—Where a MagiHtrato convicts 
the accused of iho oSeuce of hurt, while tbe 
ofietice complained of by the police was ooo of 
culpable homicide, held, that the convictiooi 
although it may not amount to a discharge of 
the accused of the latter cSeucc, is yet. uuder 
para 4 of s. 403. no bar to the trial of the accused 
for an ofieoce under s. 301, which the Magiatrato 
18 not conipttetit to try. EMPEROR v. ZUJI 
Manu DlBRiT. S Boro- L.R. 129 [Rel., 13 Cr. 
L.J. 742=17 Ind. Cas. 64 = 243 P.L.R. 1912 = 
7 P.R. 1912, Cr. = 39 P.W.R. 1912 ] 

{3481)—S. 403 H)^Acquilfyn() accused on 
their mere dental without er.avuuiyiq witnesses 
for profeculi‘.yi^High Courts inUrfrreyice vnth 
order of ncquiilaL—As a general rule, the High 
Court will not interfere with an order of ac 
quittah but it has tbe power to do so, and this 
power may bo properlv exercised in particular 
oases. (U.B.R, 1897—1901, Vol. I, 91, I?.) Bo. 
where a Magistrate passes orders without even 
calling the witnesses for tbe prosecution, though 
they were ready to be examined, and convicts 
some of tbe accused on their own admissions, 
and lets th^ others off simply because they 
denied the charge, without calling any evidence 
at all, the Magititrate’s procedure illegal, and 
tbe High Court will interfere in revision against 
tbe order of acquittal and order a retrial, K. 
Bv. NGA San Wrin. U B R. 1912,148 = 19 
Ind. Cae. 177 = 11 CrX J. 177. 

(3482)—Ss. 403 (4), 213 -Act/uilial of accused 
under ss. 335,326» 148, Penal Code^Subsequent 
trial under s. 802. Penal Code—Commitment in 
pursuance of order by Sessions Judge—Legality. 
—Beld, tbe subsequent trial of accused for 
oflenoe oi murder under s* 302, I.P-C., is justi« 
fiable under s 403 (4), Grim. Pro. Code, not* 
withstanding the fact that they bad been 
acquitted by the Magistrate of oflcnces under 
69. 325, 326,148, I.P.C , inasmuch as, altbougb 
the subsequent oflenoe with which they were 
charged was constituted by the same acts which 
constituted tbe oSences of which they bad been 
acquitted by him, tbe Magistrate was not com* 
petenb lo tty tbe ofience of murder with which 
fboy were subsequently oharged. An order of 
commitment made under s, 208, Crim. Pro. 
Code, is none tbe less valid becanse it was made 
in pursuance of a direction given by tbe Sessions 
Judge. Wadbawa Singh v. Obown, 7 P.B. 
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1912. Cr.=39 P.W.R. 1912, Cr.«243 P.L.R 
t9i2^ 17 Ind. Ca5. 54 = 13 Cr. L.J, 742. (5 B. 
L.R. 125, F.; 20 C- C33. D.) 

403 (ExpM and 437—See MAGIS¬ 
TRATE, DUTYOE, 2 L.B.R. 27- 

13484) —Ss. 403» 235, s«6 ss. (1) and (2* — 
Penal Code, ss- 210, 202, 175— Acquittal of 
offence under s. 20‘i, 7.P- Code— Sub$cqu*-nt 
trial for an offenceunder s. I’C, I P. Code, on 
same facts — Leqnlxty» — A person, who ba^ Cecn 
tried for oSences under ss 201,202 of tbo Penal 
Code and acquitted by the Sc'^sions Court, 
cannot he tried again lor an offence under s. 176 
of the Penal Code, based on the same facts, hy 
an infer} ir Criminal Court, as the case of such 
a person does not como under sub*s. (1) of 
s, 236 of tbe Crim.Pro. Code, butraibrr utider 
sub s. (2) of that section. Tbe ciharge, under 
8 176 of T be Penal Code might have been framed 
at the former trial on the very earoe facts and 
the SeFsione Couft. which tried him under 
6. -'02 of the Penal Co^e, was competent to try 
him under 9 176. Penal Code. SHARBEKHAN 
GOHAiN V. Emperor, 10 C W N 518*3 Cr. 
L.J 388. [fl., 36 M. 308=13 M.L.T 360,24 

M L.J. 463- 19 Ind, Cas. 310- 14 Cr.L.J. 214, 
15 CrL J. 460-24 Ind Cas. 340-18 C.W.N, 
723: D.. 37 C. 604-12 C.L.J^ 15-14 C.W.N. 
839-11 Cr. L.J. 325-6 Ind. Cas. 352,] 

(3486)—Ss. 403. 236, 235, cf. (1) and 195— 
Charge under s. 211, I.P.C.—Acqzuflaf —S«46- 
sequent procudings—Charge under s. 182, Penal 
Code, on the same facts —Bar under s. 403— 
Scope of s 103. cfs. (1) and {4|—Sanction under 
s. 195, Crim. Pro- Code^Nature of—Whether 
affects competency of tribunal—1 P^C>, ss. 182, 
2ii._sVhere tbe accused was charged in a 
previous case, with having committed aucSt Ooe 
punishable under s- 211, I.P.C., on the basis 
of the following (acts, va , that ho gave false 
i;j(ormatinn on 5tb F<^bruary, 1907 and tbit, on 
tbe lUb February, be repeated this information 
and 9t4t^dtbai bo .suspected tbe complainaot of 
tbo oScoce of theft disclosed by tbe information, 
and where, it being found that there was no 
theft at all. the accused was acquitted : Held^ 
that 8. 403 (1), Crim. Pro. Code, constituted a 
bar to subsequent proceedings against tbe 
accused on a charge laid under s. 182, I. P C- 
A bat under 9. 403. Crim, Pro Code, operates 
not only where a per«oo has been tried for an 
ofience and convicted or acquitted of it and is 
sought to be tried again for tbe same ofience, but 
also where be is sought to bo tried on tbe same 
facts for any other ofience (or which a difiereut 
charge from the oue made against him might 
have been made on tbe name facts under e. 2S6« 
Grim. Pro. Code, or for wbioh be might have 
been convicted under s. 237, Crim. Pro- Code- 
8- 236> Crim. Pro. Code, would be applicable to 
a case where, on the same facts, it is doubtful 
whether the accused committed one ofience ouly 
or both that ofience and another- 3. 235 (1), 
Crim. Pro. Code, eeems to faeinappHoable when 
tbe accused is sought to be charged with anotbe 
oflenoe on tbe identical facts on which he was 
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cJvxr.^f J br^ore with one offence. (2 C«L.J. 623, 
8 10 C.W.N. 518, 24 M. 6il, R ) S. 403 

(fK Criin. IVo. Code, refers to tbe character 
:iM<l of the tribunal when it refers to 

competency to try the offence, as shown by 
ilUis'Dtions (/) and Iq) to the sectioo* A sanction 
unrrt r s 105, Crim. Pro. Code, is not acondition 
of tbn competency of tbe tribunal; it is only a 
coodinrn precodeot for the institution of 
proceeding before the tribunal. K»CfANAPATHI 
BHaTTA V. KlNG-EMPEROR, 24 M.L.J 463 « 
13 M.L.T. 360^19 lod. Caa. 310^14 Cr.L J. 
214 = 86 H. 308. 

(3486)—S5. 403, 236. 237—Pwio?ts acquittal 
oj CO accused, if bar to trial ^Additional facts 
ascertained subsequently^Penal Code^ ss- 380 <l 
411. — On a charge of thtfc under p. 380, I.P C , 
against three persnns, A, B and C. two of them 
A and B were placed on their trial and acquit¬ 
ted by a competent Court. Subsequently, some 
of tbe stolon properties having been discovered 
in the bouse of tbe third accused, C, C was put 
upon his trial for «id offence under s. 411,1.P, 
C-. and convicted Hetd^ that tbe previous 
acquittal of A and B was no bar to the aubse' 
queot trial aud conviction of C. as there were 
certain additional facis b^^fore tbe Court, 
ascertained subsequent lo tbe acquittal, which 
supported the charge under s. 411. I.P C. 
Deputy Legal Remembrancer v. Hatim 
MolLah. 10 C W N 1031^4 Cr.LJ. 173. (4 
CAV.N. 846. 7 C.W.N. 493, D ) 

(3487)-Ss. 403, 305, 30fi. 271. 272 —Autrefois 
acquit—*^ Any other cj/tn.etoith z^:hick he might 
have been charqtd,'* meaning and tfftet of^ 
Acquittal on charge of murder if bar to trial 
on chaige of culpable homicide where culpable 
homicide was charged in the previous trialy 
Acquittal on charge under s, 302/34. /.P.C.. if 
bar to trial on charge under s 302/114, or 
302/109, Penal Code—Discharge of jury under 
s. 805. Crim. Pro, Code, and trial before a fresh 
jury under direction of Court if a comxnuaiion of 
the first trial on the original plea^Plea of 
accused if necessary again in second trials 
Pleading not guxUy and autrefois cquit at one 
and the same time, if proper—English law of 
criminal pleading, bearing of. on Indian Crimt^ 
nal Procedure-Plea of not guilty not a plea 
recognized by the Indian Code of Criminal 
Procedure.—The accused was indicated in the 
Calcutta Court of Criminal Sessions under five 
counts which were, firstly, tbe murder of one 
N under s. 302/34, I.P.C. secondly, murder of 
the same man under s. 302/114, I.P.C*, thirdly 
abetting the murder of the same man under 
s. 302/109, LP C., fourthly, the murder of one 
A, fifthly, culpable homicide of A. The accused 
pleaded not guilty to all tbe chargee. The 
jury unanimously acquitted tbe accused of tbe 
first and the fourth charges and differed as to 
tbe other counts, there being not as many as 
six who agreed in opinion. The Judge dis* 
charged the jury under s, 305. Crim. Pro. Code, 
and directed a re-trial. On the re-trial of tbe 
accused before a freph jury on the remaining 
counts of tbe indictment, the accused pleaded 
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not guilty as also autrefois acquit and it was 
urged in defence (1) that, as tbe accused had 
been acquitted of the charge of murder of A, 
be cou^knot be tried again for committing ool* 
pable flpioide on him; aud (2) that, as he had 
been liquitted of an offence under s. 302/34, 
l.P C.. in relation to the murder of N, be could 
not be convicted of an offence in relation to the 
same man under s. 302/109 or 302/114, I.P.O, 
Hffd—that s. 403 protected tbe accused ^n\j 
against a trial for murder and any other offence 
for which a different charge from the one m^de 
< agaim^t him ** might have been made.** But 
^ tbe offence of culpable homicide for which be 
was tried again was one of the charges actually 
^ made againet him and on the terms of s. 403, 

^ Grim. Pro, Code, the first objection failed. If 
the accused bad been charged with murder 
alone, a verdict of not guilty would have pro¬ 
tected him from another trial for culpable 
homicide and were he acquitted of culpable 
homicide he would bo protected from a trial for 
any offence involving hurt; but where a charge 
was made, the case fell ouiaide tbe provisions 
of tbe law dealing with cases where it might 
have been made. That, for the purposes of 
s. 403, ibe accused wae not being tried again 
but was being tried on tbe original indictment, 
and on bis first plea of not guilty* 8. 308i 
Crim. Pro. Code, did not affect thbconstructioo 
of 8. 403, That e. 403 should not be construed 
with referenoe to tbe English law relating to 
criminal pleading. Ss. 271 and 272. Crim 
Pro. Code, contain all that is necessary as to 
pleading, and there is no need to supplement 
their contents by a reference toenv other system 
of judicature. That tbe plea of ‘Not guilty' was 
one not recognised by tbe Code of Criminal 
Procedure, and it was not open to tbe accused 
to make any answer to an indictment eiccept 
guilty or a claim to be tried, 8. 403 has 
nothing to do with pleading, but is in terms of 
a limitation on tbs jurisdiction of the Court. 
A defence under that seciion may be set up at 
any time before verdict in any form. That 
even assuming tbe case to be governed by the 
English law of pleading, autrefois acquit was 
not properly pleaded. That the accused bad 
already pleaded 'Not guilty* in tbe first trial 
and that plea was still awaiting adjudication 
and the second plea was therefore unnecessary 
and of no effect. That, even if the principles of 
English law were to be applied to the present 
case, tbe acquittal for murder was no bar to the 
re-trial for culpable homicide. Where another 
person actually killed tbe deceased, tbe accused 
who was stated to have accompanied him and 
attempted to kill him could not be charged 
with murder under s, 34 of tbe Penal Code, 
8 34. Penal Code, is to be read according to 
tbe meaning of its terms, without reference to 
auy doctrines derived from the English Com¬ 
mon Law, Tbe coustruction put on tbe section 
in R. V. Mahabit Tiiuari and Oouridai 
Nomasudra v. Emperor^ (21 A. 263, 13 C.W.N, 
660. R ) (Which is summarised in para 243 of 
Mayne's Criminal Law) is wider than tbe 
terms of the section justify* Tbe finding of 
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* Not Ruilt; ’ by tbo jury on the charge uodor 
s. S02/34, I.P.C., uoder the direccioo oi tbo 
Judge iar ao acquittal on legal grounds did not 
dooide any question of fact and could not bo 
taken as negativing the oommon iDtentioD of 
the accused and the mao who in fact killed N. 
That tbero is no reason for saying that a man 
must be absent in order to abet under s. 109, 
I,P.O. That, by instigating the unknown 
murderer by aocompanying bim to the place 
and by aiding bim in bis flight afterwards, the 
accused would be abetting the murder under 
8. 109, I<P.Cm if he was not present at 

the murder; bis presence there would make bim 
liable foe the murder under s. 114. The effect 
of s. 109 and s. 114 of the Penal Code is to 
supersede all the English law relating to 
piiDoipals of tbe first and second degrees and 
accessories before the act. EMPEROR v. 
NIRM4L KANTA EOY, IB C.W.N. 723 = 1S Cr. 
L.J. 460^24 lod, Cae. 340^41 C. 1072. 

(3488)—Ss. 403, 409 —Autrefois acquit— 
Sepetaie chfirges-^One iransdction—Pending 
trial —Eevtsion,—The accused along with some 
others was charged before a Sessions Court with 
ofienoes under ss. 467, 114 of the Penal Code, 
in respect of the forgery of six documents uoder 
oircumstanoes oonstitutiog a single transaction, 
but tbe charge in respect of the accused was 
only in respect of tbe forgery of three of these 
documente. Tbe accused was eventually 
acquitted, but the District Magistrate com* 
menced another prosecution against tbe accused 
in respect ol tbe other three statements. Held, 
on an application to stop the proceedings, that 
the accused was not entitled in law, under 
a. 403 of tbe Crim. Pro. Code, to have tbe pro* 
oeedinge quashed, but that, under tbe oircum* 
stances ol tbe case, it was not expedient to 
carry tbe proceedings farther. EMPEROR 
lNAM*ULi:iAH, &W.N. 1903, 236 = 2 A.L.J* 
678»3Cp. L.J. 790. 

(3489)—Ss, 403, 473, 530, 656-Poujers of 
appellate Courts Order convicting appealed 
against—Order of acquittal—Bar to subsequent 
proceedings^ Ordernol set aside* —S. 483, Orim* 
Pro. Code, defines tbe powers of the appellate 
Court, and in that section a clear distinotion is 
drawn between the powers which may be exer* 
oiaed m an appeal from an order of acquittal 
and in an appeal from a conviction. Where 
two persons are tried by a Magistrate, one of 
whom was acquitted and tbe other convicted 
and the convicted appealed, held that tbe 
Seseione Judge, in dealing with the appeal, bad 
no jurisdiction to paee any order which afiected 
the acquittal of tbe other mao. Where a man 
is put on trial and be produces an order of 
acquittal passed by a Court, which on tbe face 
of it is a Court of competent jurisdiction, in 
respect of tbe oSeooe charged, tbe Court before 
which snob order ie produced is not entitled to 
iorpeaoh tbe oompetenoy of the Court which 
passed the order, on tbe ground that tbe preeid*. 
ing officer may perhaps have laboured under 
tbe disqualification prescribed by &• 566, Grim, 
Pro. Code. Until each an ordet U set aside by 


Crim, Pro. Code (Act V of 189 B)—confintird. 

some compotent Court, tbe man acquitted is 
entitled to plead it under s. 403 in coDneotion 
with any other proceeding that may be taken 
against bim. DAUJiARI MAL v. KING* 
EMPEROR, 8 A L.J. 1129 = 12 Cr. L J. 375 = 
12 Ind. Cae. 839. 

(3490)—S$. 403 and 423(6) { = Crim. Pro. 
Code, 1388. $$. 403, 423)-TmoI on several 
charges—Acjuitialon some and co«nic<ion on 
other charges^Appeal from coiiviction—Power 
of appellate CourU — ^hen an actor series of 
acts is of euob a nature that it is doubtful which 
of several oSences the facts which can bo prov¬ 
ed will constitute, an appeal from a conviction 
for any one of such ofiencos must lay the whole 
case open to the interference of tbo appolUto 
Court, notwithstanding any order of acquittal 
by tbe first Court in regard to any of tbe other 
offences. The interference of tbe appellate 
Court in such cases must be directed primarily, 
not against the acquittal, but against tbe con¬ 
viction which is called in question by the 
accused, though if tbe interlerence is to be 
rational and complete. Ihe appellate Court 
must deal with the whole case, If the verdict 
of a jury is found in such cases to be erroneous, 
owing tea misdireotioD by tbe Judge, it must 
be set aside in its entirety, as tbe appellate 
Court cannot go into facts and substitute its 
own verdiot for that of the jury. Where, there¬ 
fore, tbe appellate Court reverses the verdiot of 
a jury and orders a re-trial, such re trial, un¬ 
less the appellate Court has limited tbe scope, 
ncust be taken to be one upon all the charges 
originally framed. KRISHNA DHAN MANDaL 
V. QUEEN EMPRESS. 22 C. 377. [Bm 23 0. 
978 40C. 163*13 Cr. L.J. 497 * 15 Ind. Gas. 
641. 5 L.B.R. 241 = 11 Cr. L.J. 738 = 8 lod. 
Cas. 952 = 3 Bur. L.T. 124, 12 P,R. 1904. Cr.-= 
no P.L.R. 1904.] 

( 3491 )—Ss. 403, 423 (b). 439 {i)—Appeal 

against convection—Acquittal^Rt-trial^Bigh 

Court's power to alter the finding and enharue 
sentence—Revision—ApplicabiUty of s. 439 (4) 
^Construction of statute. —A H»gh Court, 
when hearing an appeal against a conviction, 
may, as a Court of Appeal, under s. 423, ol. (b). 
Grim. Pro. Code, alter the finding, and then as 
a Court of Revision under s. 439, Crim. Pro. 
Code, enhance tbe seotenoe so as to make it 
appropriate to the altered finding. In such 
cases the prohibition of re-trial oontainsd in 
a. 403, does not apply* as an appeal to a High 
Court is not a second trial but a oontinoation 
of tbe trial in tbe Sessions Court and throws 
open tbe whole case to tbe interferenos of the 
High Court* (7 lod. Cas. 861, 34 M. 646, 8M. 
L.T. 313. 11 Cr. L. J. 836, 10 Ind. Cas. 372, 21 
M L.J. 805,10 M.L.T. 66,1911 2 M.W.N. 106, 
85 M* 243i 12 Or. L.J, 269. 23 C. 976, 22 C. 
377, 9 A. 144, R.)—8ub-a. (4) of s, 439, refers 
to a caee where the trial has ended in a com¬ 
plete acquittal, not to a case where tbe trial 
has ended id a conviotioD but tbe Court has 
wrongly applied the law or has wrongly found 
some fact not proved, and has. iu consequence, 
held that the eonviotion should be under soma 
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Crlm. Pro Code (Act Y of 1898i—contittM«d. 

sectir,, ;,t tJie Code other tb-iu the aecfcioo pro* 
perly HiJ{iln'-ii)lo. I'tie ^ub seutioo cannot be 
h.‘f I (■! .null ibD powers of a Court of Appeal. 
It <1(1 ty limits the powpi $ of tv High Court when 
auiiiiE. not asaCoartof Appeal, but as aCourt 
of Revision. Tiio terms oi u statute should not 
be .so ooiistrued as to involve an inconsistency 
beiwei-n its diSerent parts, KAMBaM BALI 
Reddy v Emi'Euoh, 37 M 119 = 22 Ind Gas 
7S6 = ia Cr. L.J. 180. 

(3-392)—Ss. 403,436, 437. 439 ( = Crim. Pro. 
Code, 1832. ss 403. 436. 437. rm-Power o/ 
Presidvncy Magistrate to refer a dispute to arbi¬ 
tration. - Where a Presidoocy MuKiatrate refer¬ 
red a compldiDt of extortion to arbiiration and 
discharged tbo accused, and. on the arbiiratinn 
falling throuBh, revived the complaint, held. 
that tbe Jlagi.straie should not have allowed a 
reference to rbe arbitration aod bis order of 
discharge was. tberelore, illegal, and held, 
further, tha: he could revive tbe complaint 
everi after tbe discharge as the provisions of 
ss. 42G and 437 would not apply to Pre.sideoc.v 
Magistrates. OPOORB.^ LUMdR SETT and 
SBREMUTTY BRAJANGANA DASSI V. SREE. 
MATTY PROBOD KUMARI DASSI. 1 C W.N. 19. 
C^'-. 28 C. 2ll«50 W-N. IGU; dppr., 280. 652 
“5 C.W N. 457; i?., 2 L.B.R. 27; D., 24 C. 528 
= 1 C.W.N. 370.] 

(3493) — Ss. 403, 437— Discharge of accused 
person — Dtsvitssal of c ‘inplaint - h'resh proceed¬ 
ings. Although the dtsubarge of an accused 
person or toe dismissal of a complaint is no 
bar to the institution of fre>b proceedings 
otherwise than under s. 437, Crim. Pro. Code, 
yet, a Magistrate eutenaining a compiamt under 
such circumstances is bound to exercise a 
pr-iper discretion. Ml I'HE KiN v Ng.a THA, 
U B R 190*. 2nd Qr , Grim Pro Code, 19. (28 
0. 652, ay 0. 726. L.B R. 1893—1900, 169. L. 
B.U. 1903, Vol II. 27, U.BR. 1892-1896, 
Vol. I. 48. R.) [R., 11 Or. L J. 5M = 4 Ind. 

Cas. 827-U.B.R. 1907—1909, II. WorKmau’s 
Breach of Cootract, p. Ij 

\5-494)—Ss. 403, 4H9Se0 TRI^L. 2 A-L J. 
673 = ,i.W.N. 1905, 238 = 2 Or. L.J 790 

(34y5;-tSs. 403. 494. 235, 236. 237, 3o—Scrpe 
— Rule of aaitreloie acquit autrefois conviot 
^First charge under s. 203, I P C.. withdrawn 
•^Sub$eque7it \lrial on same facts for oi^euce 
nnUers. 17?,/\P.C -Ptnal Code, ss. 7l, 177. 
303.—8. 235, Pro, Code, must be inter* 

preced in a broad l>r>d commonsoase way, aod 
not by a techuicaJ ^disiectioo of the iaof^uage 
empioyed. There is & clear distinction bevweeo 
tbe three sub'SectionU of s 235 Rending tbe 
whole section with vJ, I.P C., we get a lour* 
fold result which may seated thus : First : — 
A repetitiou jotne samel trat]>a)iioQ of several 
onmicial aois of ez%otM the same ebaraoter 
may coustituie one crh)i^» e g., a number of 
blowi on one person, aV 
one continuous deposiiiouc or a number of 
articles stolen at one bouse-K^teakiog. That is a 
case covered bys. 71, Penal ^ode. Secondly : — 
A single transaotion may rise to either, 
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(1) several cffences of a diflerent character, each 
complete in itself and distinct from tbe other. 
e-g», criminal breach of irust accompanied by 
falsification of accounts as a prelinjioary or a 
sequel to such breach ; or (2) several offeoces of 
tbe same character but affecting different 
persons, e.g,, a single gunshot fired with 
criminal intent which injures two or more 
persoiid ; such cases come under tbe first sub¬ 
section of e 235, Onm. Pro. Code, afore- 
meotiooel. Tlutdly :—The pame series of acts 
may constitute different offences. All may be 
charged, but ouly one offence can bo regarded as 
commuted for rho purpose of inflicliog punish¬ 
ment, e g.. a person wbnsets fire to a warehouse. 
Here h^s act is an offence under s 435. and al'to 
under s 436, Penal Code, and though be may 
be charged for both, be oaunot be punisbed for 
I more than one of these offences. Here we 
have a case under sub*s (2* of s. 235, aforestid, 
and a. 7 1 , Penal Code. Fourthly An act, iu 
Itself an offence, may become either an 
aggravated form of that offence, or a different 
offence, when combined with some other acts, 
innocent or crimitial. Here vve have a compound 
offence, which, as well as its componeDt minor 
offence, may be charged under s. 235, sub s (3) 
of the Crim. Pro. Cooe; but again s. 71, Penal 
Code, controls tbepuDisbmem. These provisions 
of the law must not b»» confused with provisions 
laid down lo s. 35. Cnm Pro. Code ; separaile 
openers which come under s 71, Penal Code, 
and may be charged under s. 235 sub-ss. (2f 
amJ (3), Crim. Pro. Code, are nut dxslinel 
offences within tbe purview of Si 35 of latter 
Code; while sub-s. (1) of s. 235 seem!) to re*or 
to disliDOt offences which are separately 
punishable. S 403, Cnm. Pro Code, embodies 
tbe general rule which affirms tbe validity of 
pleas of autrefois acquit and autreloxs convict, 
subject only to tbe exceptions specified in it. 
Where a person has been ftiei and coovicted or 
acquitted for an off^oca arning out of a 
particular set of facts, he ctunot. while such 
conviction or acquittal ruaiains iu force, bo 
again tried in respect of any offence based oo 
tbe same facts, unless tbe case can be brought 
under one or other of tbe specific exceptions 
to tbe rule provided by tbe said s. 403, Crim. 
Pro Code. Where theproseoutioo is withdrawn 
alter a charge bad been framed and it results 
in an order of acquittal made under e. 494| 
Crim Pro, Code, that )$ a valid acquittal to 
which s 403, Crim. Pro. Code, apolies. U was 
killed by a shot from tbe gun of Z. Tbe police 
patel, (bough aware of this (act, falsely reported 
that U died of fever Tbe p^tel was prosecuted 
for an offence under s. 203. I.P.O., on the 
ground that be gave false information regarding 
an offence which he koew to have beau 
oommitted. After a charge wasfcamtsd against 
him. tbe shooting of U by Z was found to be 
accidental. Thereupon the proseoution of the 
potioe patel, under s. 203, I.P.O., was with¬ 
drawn, aod he was acquitted under s. 494, 
Crim. Fro. Code. Held that the police officer 
oould not afterwards be tried again for an 
offence under e. 177i I.P.O.* on the basis of the 
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^Srlm. Pro, Code (Act V of 1898)—continued. 

Bams fnlsd report. MAHADEOQIR v. EMPEROR, 

9 N.L.R. 26»18 iQd.Cas. 887=14 Cr L J. 139. 

(3496)—Ss. 403. 530 {= Crim. Pro. Code. 
1883. ss. 403. 530,— by Court having 
no /urtsdiction— Retrial.— An acquittal by a 
^[,«giBicate having no jurisdictiou is simply void 
under s. 530. The accused may. tberetore. be 
retried under b. 403, by a competent Court, nilh- 
out having the acquittal set aside. QUEEN- 
Empuessv. HuseinGaihu, 8 B. 307. [Djss.. 

4 L.B.R.49: R., 4 Cr. L.J. 433 = 3 N.L.R. 149. 
U.B.R. 1997—1901, 91; D., 13 B. 603.] 

-S. 401 (»18B2, B. 404; 1872, 286 ; s 1861, 

B. 414). 

Ste APPEAL. 

(3497)—S. 404 ( = Onm. Pro. Code. 1872, 
s. 286) —Scope.-S. 286, by the words *'except 
io the cases provided (or by this Act," must 
include cases in which the power to alter or 
annul the order of a Magistrate is expressly 
given. In re CAPTAIN MlCHELL, 1 C.L.R. 
339 = 3 C. 379. 

(3499)—C/t. XXXI. s. iOi-^Rehearing of 
warrant cases after di.«c/jarpc of accused person, 
— Beid, by the Full Bench {Ghose, J., 
dissen(in{?), that the Presidency Magistrate is 
competent to rehear a warrant case triable 
under Ch. XXXI ol ihe Code in which be has 
dipcbarged an accused person. DWARKA NatH 
MONDUL V. BENI MaUKAU B.^KEIUEE, 28 
C 652 = 9 C W.N. 457. F.B. !28 C. 211, I 0 W. 
N. 49, Appr.) [F , 39 C. 726. 28 M. Sl0*2 
Weir 335-A, 39 M. 130=16 M.L.J. 79=1 M. 
LT 31. 7 C.W.N. 537, 1 N.L.R. 13,5 N.L R. 
76 = 3 Ind. Cas. 347 = 9 Cr. L.J. 653; R-. 29 A 
7 = 3 A.L.J. 562=A.W.N. 1906,246. 36 C.934 
= U C.L.J. 60=13 C W.N. 1221-10 Cr. L J. 
SH5 = 3 Ind. Cas. 661, 40 C. 71 = 13 Ct. L.J. 489 
= 18 Ind. Cas. 488, 11 led. Cas 132= 10 P.R. 
1911. Cr. 14 Or-, L.J. 629-14 M.L.T. 200 = 21 
lod Cas. 129. 2 L.B.R. 27. 50 P L.B 1902, 
U B R. 1904, 2Dd Qt. Cnin. Pro. Code. 19.] 

(a499)-S. 404-Sre ACT I OP 1671, 8. 22. 
19 M. 238 = 2 Weir 461, 

(3500)—S. 404—See HIGH COURT, JURIS¬ 
DICTION OF, AS A COURT OP, REFERENCE, 
5 N.W.P. 180. 

(3501)—8. 404—See Noe. 525. 1833. 1634, 
2513, supra and NO. 4081, infra. 

(3502)—Se. 404 (0 417 (-Crim. Pro. Code, 
1882,98.404, 4i7)—dppeai*/rom acquittal. — 
Where a poiBoo is tried on one charge only and 
is acquitted on it, or is tried on several charges 
and 18 acquitted on them all. the acquittal 
oauoot in any way be interfered with, except 
upon appeal by the Local Government, 
KRISHNA DHAM MANUAL V. QUEEN-EM- 
PBESB. 22 G. 377. (R., STM. 119 = 22 Ind. 
Oae. 756 = 16 Or. L J. 180.] 

(8603)— Se, 401 and i06—‘Appeal—An order 
to furnish Beoarity under a. 106, Orim.Pro.Code 
being a eeparate order and no part of a Bentence 
is not appealable. BOOTHA QODMDAM 
UCTHUSAMT Qoondan, % Welt 460. 
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(3504)-Ss. 404, 408 (6). 423 (6). 439. 518. 
619 and 530—Orrier/or disposaf of suspected 
properly —Corttrof of superior CciO'ls over such 
order — Orders under 58.517. 518 or 619 of 
the Code of Criminal Procedure. 1898. ate 
revibablfl ODco by any one of the Courts men¬ 
tioned in s. 620 of that Code, notwithstanding 
that, in respect ol the main case in connection 
with which such order was passed, an appeal or 
revision has not taken piaco iu any Court, or 
could have been enierlaincd by tbe Court 
revising the order, (liurre .—Whether b, 123 (d) 
of tbe said Code overlaps s. 530. In any case, 
an appellate Court proceeding under s. 433 [d) 
is only competent to deal with such an 
order Simultaneously along with the appeal 
belore it, and not by any separate proceeding 
commenced alter the disposal o( tbe appeal. If 
jurisdiccioo over such an order is exercised by 
any one Court- acting under a. 423 (a) or s. 520, 
the control provided by thofe fections is ex¬ 
hausted and further revision is only possible 
under Ch, XXXIl of tbe Code. Orders under 
S3. 517, 518 and 519 are iu their essence orders 
of an executive nature and b. .520 provides a 
sumruary control, also of an eicecutivo nature, 
which IS wider and more speedy than the slow 
process of judicial revision underCh. XXXIL 
Revisiona) jurisdiction under s. 439 or under 
s. 530, will not be exercised by the High Court 
except as a Court of last resort. EMPEROR v, 
HUSSAIN SHAH. 17 C.P.L.R. 107. (7 C.P.L.R. 
Cr. 47. F.). [fi., 8Cr. L.J. 361-] 

(3505)—.Ss. 404. 523 (=C?im. Pro. Code, 
1883. ss. 404, b'i‘l)~Order resforing possessioit . 
of immoveable properly—Jur\sdiction of appel¬ 
late Coiirl.—Having regard to the general rule 
laid down by s- 404. an order directing resto¬ 
ration of possession of immoveable property 
under 8. 523 is not appealable, and it is final 
so far ap tbe Criminal Courts are concerned. 
Such order cannot be regarded as an integral 
part of the judgm>'nt appealed from, so as to 
stand or fall, according as the judgment is up¬ 
held or reverped. Ram Chandra MisTRT v. 
NOBIN MirDHA. 28 C. 630 = 2 C.W.N. 228. 
(14 C. 834 34 C. 499, I B.630. 1871. L-R. 8 P. 
0. 465, 11 0. 365, R.)iDisappT., 14Ct.L.J. 172 
= 19 Ind. Caa. 172 ; R.. 36 C. 44 = 13 C.W.N. 
77 = 1 Ind. Cas. 202; D.. 27 A. 415 = 2 A.L.J. 64 
= A.W.N. J905. 19, 29 0. 724.] 

-8.409 ( = 1882, 8. 405). 

(3506)—8 . 405—See No. 3502, supra. 

-8. 406 ( = 1863, 8. 406:1872,8. 267; 1661, 

8. 409). 

(3607)—8. 406—See Nos. 525, 606, 705, 781, 
769, 799, 801, 802. 803, 848. 3602, 3603, supra 
and NO. 4045-a. infra. 

-S. 407 ( = 1682, I. 407; 1812, 8.266; 1861, 

1. 413). 

See APPEAL. 

See Transfer of Criminal Oases. 

(8608)-.-S. 407—TFifAdrflwal of part-heard 
appeal by District Udagistrate from the Hie of 
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Sub-Divisional Uagistrate — Sub^ Divisional 
Mogistrafe issuing summons for examinaticm of 
Ci> (am u:ilnesses~ Whether District Magistrate 

bojtnd to examine such wilnesses-^^A District 
^Idgistrate baa jurisdiction to withdraw a part 
beard appeal to hia own file from the file of a 
Sub^Divisional Magistrate, by whom it has 
been heard in part. Where such Sub-Divisional 
Magistrate bad issued eummonsfor the exami- 
DatioD of certain witnesses as Court witnessed^ 
It is not incumbent on the District Magistrate, 
on the withdrawal ol the case to his own file, 
to examine those witnesses. The Court, to 
which an appeal is transferred for disposal, and 
00 which ibo responsibility for its correct dis¬ 
posal rests, is not bound by any opinion as to 
the necessity for taking further evidence form¬ 
ed by the Court from tvbicb the appeal was 
transferred, and which is no longer responsible 
for the decision of the appeal. In re ALAOD 
AMJiALAM, 18 M.L.J. 89»3I M. 277»7 Cr. L 
J. 329. 

(3509)—S. 407 —Crim. Pro. Code. ActXXV 
of 1661. s, iV^^Acgurtlal in appeal by Court 
without jurisdiction—Re arresi.^Ao accused 
persoQ acquitted and discharged by a Sessions 
Judge in an appeal which he had no jurisdiotioa 
to hear, may bo re-arrested even after the period 
to which he was originally sentooced to be 
imprisoned and made to undergo the rest of bis 
term. Reg V. GopaLaSHIRU. Rat. Un.Cr. 
C. 17*Cr. Rg. 20-7-1869. 

(3610) —S. 407 (2)— Poiver of District Magis^ 
trate to delegate revisional ioork.—A District 
Magistrate directed that the Assistant Colieotor 
under him should perform the " routine work 
of the Collector’s offioe, including the criminal, 
appellate and revisional work.” Held that the 
order was ultra vires as regards the revisional 
work, but was good so far as the appellate work 
was ooncerned. 6AI HABEU v. SlTARAM 
Kalian, 2 Bom. L.R. 536. 

(3511)—S. 407—Ses Nos 79. 1835, 1836, 
1837, 1922, 2008. 2481, 2747, 3411, 3602, 
supra, 

(3612)— Ss. 407, 195—Sar.crton fo prosecute — 
^ppficafton to Magistrate, first class—Appeal 
to Disfnef Magistrate—-Transferred to anoOter 
Magistrati — Jurisdiction. —a. 407, Crim. 
Pro. Code, does not entitle District Magistrate 
to eend appeals under s- 196 of that Code to a 
Magistrate of the first class subordinate to him. 
That section deals with appeals from oonvio- 
tiona. LAL SINGH v. KING-EMPEROB, 9 k. 
L.J. 280=34 A. 244 = 14 lad. Cae. 657 = 13 
Cr. L.J. 273. (30 C. 394. F.) 

(3513)-S3. 407, 438, 436 f=-8S. 266 and 
296 of the Code of 1872)—See APPEAL- 
GENERAL, 24P,R. 1878, Cr. 

-8. 408 (ti) and (b) ( = 1882, s. 408; 1872, 

SB. 79. 269. 270 : 1869. s. 44S. c. 1861, 

SB. 409, 422) ; a. 408 (o) new. 

See APPEAL. 

(3514)—a. 408—See Act I of 1869, 2 Weir 
461=2 M.H.O. 473. 
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(3516)—S. 408 (a) ( = Crtm. Pro. Code, Act X 
of 1832, s. 409, proviso {a)—Sessions Judge- 
Jurisdiction in appeal. —When a Sessions Judge 
has confirmed the sentences passed by an 
Assistant Sessions Judge on some of the accused 
peri^one, he has no jurisdiotion to bear the 
appeals preferred by any of the prisoners in the 
same case, as such appeals lie to the High 
Court under s. 408, proviso (o) of the Crim. Pro, 
Code. Queen-EMPRESS v alibax, Rat. Un. 
Cr. C.69S=Cr. Rg. 19 of 1893. 

(3516)— S. 408 (b)—Appeal—Sentences passed 
by Assistant Sessions Juage, —Where at a trial 
some persons were oonvioted by an Assistant 
Sessions Judge and sentenced to over 4 years 
imprisonment and others sentenced to less than 
4 years imprisonment, the appeal of the latter 
also lay to the High Court. BICHHa v. 
Emperor. 13 A.L.J. 272=16 Cr.L.J. 353=28 
lod. Cas. 737. 

(3517)— S. 408 (b)— Cases in which n sentence 
of transportation or of imprisonment for more 
ihanfour years ispasstd — Appeal.—The inCeO' 
tioo of proviso (6) to s. 406 is that, io a case in 
I which a sentence of transportation or of impri- 
{ sonment lor more than four years is passed, 
any appeal or appeals in the case shall lie to 
the High Court. Queen-EmpresS v. NgA 
^ Tun 6aw, U.B.R. 1897—1901. Yol. 1, 94. 

(3518)—S- 408, cl, (b) of proviso—' Sentence 
of imprisonment exceeding four years," mean¬ 
ing of. —The words “ sentence of imprisonment 
ezoeeding four years " must be taken to mean 
the substantive sentence of imprisoomenti 
apart from any sentenco of fine or imprison¬ 
ment in default of payment ol the fine. An 
appeal in sucb cases lies to the Sessions Court. 

Nga Tun Th& V. Queen-Empress, i L.B R. 
57. (6C. 624. R.) 

(3519)— S. 408 (3)— Aggregate sentences— 
Meaning of—Sentence to run concurrently,— 
The words “aggregate sentence" and in (act 
the whole of ol. 3, a. 408, relate to a case of 
consecutive sentences. Where, therefore, two 
sentences have to run concurrently, there 
is no aggregation of asotcnces wiibiu the 
meaning of s. 408 (3) of the Code TULSI RAM 
V. King emperor, ll A.L J. 111 = 14 Cr. L. 

J. 119 = 18 lod. Cas. 679=35 N. 154. 

(3520)—8. 408—See Nos. 102. 185, 186. 188, 
259, 266, 1927, 3502, 3504, supra, and 4081, 
infra. 

(3621)-Ss. 408. 409. 413. 415—Appeal,- 
S. 409, Crim. Pro. Code, distinctly lays down 
that any person convicted on a trial held by a 
Magistrate of the first claes may appeal to the 
Court of Session. S. 413 is an exception to the 
general rule laid down io s. 408. S- 415 is 
explanatory and apparently was entered io the 
Code to remove all possible doubts wbioh 
might arise io the oases considered therein. 
Hence where certain persons were tried by a 
Magistrate of the firet class, convicted of an 
offence under s. 325, Penal Code, and eenteneed 
to a day’s imprisonment and a fine of fifty 
rupees, but the accused were neither sent to 
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jail nor aotu^lly impcieoocd, held% tbai ao 
appeal lay to the SesBioos Judge. ALAM v. 
KlNO-EMPBROR, 8 A.L.J. 5V4-12 Cc. L J. 
S89»33 A. 610»11 Ind. Cae. 293. 

(3522) —Ss 408, 413—Seuerai persons convict- 
cd at one trial^Digerent sentencts^Right of 
appeal.—8. 413, Crim. Pro. Code, prohibits an 
appeal against a seDteoce of less than one 
moDtb's iiBprisoDiDen& or a fine of less tbau 
Rs. 50 passed by a District Magistrate or a 
Court u! Session, and the mere fact that bucb 
sentences were passed on some of tbe accused 
while heavier senteoceB were passed on cbe rest 
would not give to tbe former a right of appeal 
only becau!>e there is one oons^iidated appeal by 
all convicted persons, In re UhUHA MuDaLI, 
15 Cr. L.J.371»23 lod. Cae. 733^16 M L.T. 
33. 

(3523)—Ss. 408 and 413, construction o/— 

“ Case,” meaning of^Jomt trial of two or more 
persons by a Maytstrate of the first class^ 
Appealable stntence passed on one of f/iem— 
Whether others on whom appealable sente^iee 
not passed have the right oj appeal under s, 4l3. 
— When more persons tbau one arecoDvioicd at 
one trial by a Magistrate of tbe first class, and 
do appealable eeoteuce is passed on any one of 
them, 8. 113 does not take away from tbe other 
convicts, tbeir right of appeal conferred by 
s. 408j even though tbo sentence passed ou any 
one of such persons may not be an appealable 
one. Tne word “ case ” in s. 413. ioclucJes a tnal 
at which two or more persons are convicted, 
aud tbe grammatioai meaning of tbe section is 
that there snail be no appeal in a case in which 
no eenteoce exceeding auy o! those det^cnoed in 
tbe seotiou le passed no any of tbe persons con* 
vioted* Ba Thaw v, Kinq-Empbror, 4 L.B. 
R. 394 = 9 Cr. LJ. 358. 17 B.H.O. Or. 35, 
Dies.) [i?..4Ban L.T. 87=12 Or. L.J. 260 = 10 
Ind, Cas. 732, 4 L.B.R, 350.] 

(8524)—38. 408, 413 and 416—See ACT HI 
OF 1880, 8. 28, 40 F.R. 1884. Cr, 

(3828)^Ss. 408, 428 Crim* Pro. Code. 
1861, 3. 422)—Order for additional evidence by 
Sessions Judge^^Act X of 1872, 3. 282.—Upon 
an appeal tom a seoteoco passed by a Magie* 
irate, tbe Sessiona Judge remanded tbe case for 
tbe purpose of additional evidence being taken 
by tbe lower Uouci, Xbe Magistrate took such 
evidence and returned tbe case to tbe appellate 
Court, and the Sessions Judge then aisposed 
of tbe caeo in the manner prescribed by s. 419 
of tbe Grim, Fro. Code. Held, no appeal lay to 
the High Court on the merits. In the matter of 
Dhamobab Ghose, 6B.L.R. 483 = 19 W.R.Cr. 
83 . 

(8626)—Sa. 408, 498 (->Cfim. Pro. Code, 1661, 
3i Judgment of Sessions Judge confirming 

illegal sentence of Magistrate. —Where a judg* 
meat of the Sessions Judge (thongh in form 
confirming tbe Assistant Magistrate’s judgment 
and leuteijce) might in sobstanoe be an original 
jodgment, an appeal was bald to lie from it to 
tbe High Court upon the merits under s. 408 
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of Aot XXV of 1861. Queen v. Mohesh 
Chunder Chuttoi’adhia. 2 W.R. Cr. 13. 

(3527)—S«. 408, 562.—A cooviotioD without 
senteuco oy a first class Migiatrate under s. 562, 
Crim. Pro. Code, is appealable to the High 
Court. MT SHWe NyUN v. KINO-EMI’EROR, 

U B R. 1901. l8t Qp., Crira Pro. Code, 7 = 10 
Bur. L R. 321 = 1 Cr.L J. 543. Li*'-- llCt.L.J. 
152 = 4 iDd Cas. l027 = 6 L B.R. 120.] 

(3528J—5s. 408. 562 and 439 (51—CoJiuicIton 
for theft and rtUase under s. 562 upon probation 
of good coiiducl^Whetlter appeal lies against — 
WheOur the proceedings cjn 6e revised under 
s. 439.—Where A whs ooavictoil of theft ou a 
regular trial held oy a first class Magistrate 
aud was released upon probation ol good conduct 
under s. 562, held, an appeal lies unuer s. 408 
agamst a conviction without a sentence under 
a. 662 and the proceedings by way of revision 
cannot be entertained under t. 439 (5). Ma 
Chit Su v. Kino-Emperor, 3 L.B.R. 129. 
(U.B.R. 1904—1906, 7, 30 P.R. 64. f.) 

-S. 409 ( = 1882. 8. 4091. 

(3529)—B. 409—See Nos. 3488,3502 aod 3521, 

SHpra. 

_S. 410 ( = 1882. s. 410; 1872, bb. 80. 270, 

271 ; 1861, h. 408). 

Hee APPEAL. 

(3530j—3. 410—Sec Nos. 185, 186, 2333, 
2896, 3502. supra, 

(35311—Ss. 410. 486 ( = C»im. Pio CotU, 
1861, ss. 409,413i—Conviction by Sessions Judge 
under s 228, I’e ial Code-Appeal.—h.a order 
by a SessioDB Judge under s. 228. Penal Coue, 
imposing a fine on a persio for intentional 
insult to the Judge, when sitting in a stage of 
a judicial proceeding, atnounia lo a trial, 
although by a summary mode, and is, tbece- 
lote appealable, in re CHAPPU MBNON, 
4 U H.C. 146. 

_ S. 411 (=1882, 8 . 411: Presidency 

Uagiatrate's Act, 1877, 8. 1671. 

See APPEAL. 

(35321—S. 411 i^Crim. Pro. Code, 18^2» 
s. All)—Appeal from sentence of Presidency 
Magistrate.-Ho Hppeel lies from the decision 
o( a Presidency Magistrate loflioiing a eeutenoe 
of six months’ rigorous imptieoomeob * 

fine of Rs. 200 and. io default of payment of the 
fioe, three months’ simple imprieonment. 
8CHEIN V. QUEB.v EMPBESS, 16 C. 799. [F., 

20 B- 145. 33 C. 1036 = 4 C.L.J. 408; B., 33 
0. 1036 = 4 C.L.J. 408. 10 Cr.L.J. 122 = 9 O.L. 
J, 439 = 13 C.W.N. 318 = 2 Ind. Cas. 651.] 

(3533)—8, 411—See Nos. 260 and 8502, supra. 

_ 8. 412 ( = 1802. 8 . 412; 1872. a. 278} 

Presidency MagUtrate’a Act, 1877,8.167). 

Sts APPEAL* 

(3634)—S. 419 (^Crim. Pro. Code. 1872, 
s. 273)—Separafa sentences — Appeal- —Where a 
pereoD is c^rged with two separate offences ia 
one trial, (be amount ef the whole punishment 
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iiward.^’i I. . 1-1 he two oRences must be regarded 
a.5 ' I,.' iiieijco, f ,r the purpose of determining 
vOi -.I.iT , 11 ) appeal lies under s, 273 ornoi. 
K^'lt iiKSS V. HARADH..tN TAMULI, 3 C.L.R. 

(3,035)—s. 41-2 —See SESSIONS JUDGE, 
Jl UiSDKTIONOF, 22 B 759. 

(3530)—S. 412—Sec Nos. 123, 2242 and 3502 

^lipra. 

{mv-Ss. 412, 413 i^Orim. Pro. Code, 
lH/2. s. 273j— Appeal ,—No appeal lies against 
a conviction under this section, where a prisoner 
is convicted on her own plea, even though she 
may like to withdraw it later on, POLICE 
V. Mussa.mut SU.MM, Colm. Dig. Cp 31 of 
1876. 

-S. 413 ( = 1882, 8 413 ; 1872.8. 273; 

paras, i and 2 ; 18Sl. e. 411). 

See APPEAL. 

(3538)-S- 41.3 { = Crim. Pro. Code, 1861, 
s. ilD — Rujht of npptxii ;n pc«j/cases. —S. 411 
must be construed strictly. If vo construed, 
it will apply only to cases in which either 
imprisonment or fine has been awarded by the 
sentence to the extent specified in the i-'ectioo, 
and it will not apply to a case in which both 
punishments are awarded. In the latter case, 
the right of appeal is not barred. CRIMINAL 
REKEUENCE. No. 271, DATED 4TH MaY 
IBOy. 1 N.W P 302 

(3539)—S. 413— Sentnice oj Rt 50 line only by 
0 first class Magistrate—Apveal —No appeal lies 
to tbe SessioDs Court against a sentence of 
Rs. 50 fine passed by a first class Magistrate. 
In re Ohode BAL.'Svr Ramaswami. 9 Ind. 
Cas, 340 = 9 M.L.T. 322’=12 Cr. L J. 63. (7 
B.H C. Cr, p. 35, Appr.) 

(3640)—S. 413 -Magistrate — Sentence passed 
which is unappealable—Adding io sentence 
mak’ng it appealable—-Appeal —ScssiortJ Judge 
— Merits of whole appeal to be gone info— 
Practice. —A Magistrate trying a case passed 
at first an unappealable sentence on tbe accused; 
but shortly afterwards, at the request of tbe 
accused, added to the sentence passed so as to 
make it appealable, On appeal, the Sessions 
Judge struck out the added sentence, which 
being done, be declined to go into tbe merits of 
tbe oase, on tbe ground that the original 
sentence passed was not open to appeal : Held 
(I) that, when a Magistrate once passed a 
sentence exceeding one month, aa appeal lay 
to tbe Sessions Court, under S. 413 of tbe Ctim. 
Pro. Code, independently of the question 
whether that Beotoace waa passed legally or 
illegally ; (2) that tbe Sessions Judge being 
OQCQ seized of the appeal, tbe whole appeal 
becomes open to his (joutt ; and he ought, 
therefore, to have heard tbe appeal on the 
merits also. EMPEROR v- KesHAVLAL 
VIRCHANO, 13 Bom. L.R. 550=11 Ind. Cas. 
615=12 Cp.L.J. 431=35 B. §18. 

(3541)—8. 413—See Act V op 1861, 5 W.R. 
Cr. 32. 
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(3542)—8. 413—See ACT VII OP 1870, s.31 
20 C. 637. ' 

(3543)—9, 413—Sec Boai. ACT IX OP 1863, 
B. 2. 3 B.H C. Cr. 12. 

(3544)—s. 413—See PRACTICE AND Pro¬ 
cedure, L.B.R. 1893—1900. 535. 

(3545)—S. 413—See Nos. 261. 267, 3411, 
3502, 3521, 3622, 3523, 3524 and 3537. supra. 

-3. 414{ = 1882, 8. 414 ; 1872, s. 274, para. 1). 

(3546)-S. 414—Sec-CONFISCATION. 1 L.B. 
R. 3. 

(?517)—S.414—See Nos, 2741 and 3502,supra. 

(3548)—Ss. 414, 416—See BCR. ACT IV OF 
1899, ss. 30. 31 -a. 4 L.B.R. 359 = 9 Cr. L.J. 
363. 

—S. 415{= 1802, B. 415; 1872. s. 274. para 2), 

(3549)—S. 415—See Nos. 2741, 350J, 3521, 
and 3548, supra. 

—S. 416 ( = 1882. B. 416; 1872, s. 274. para 3). 

(3550)-S. 416-See Nos. 2741, 3502, 3524, 
supra. 

-S. 417( = 1B81. s. 417; 1872, s. 272; paraa. 

1 and 2 ; Presideno; Magistrates Act, 
1877, a. 168;. 

See ACQUITTAL. 

See Appeal. 

See Revision -Acquittals. 

(3551)—S. 417— Appeals fro}n acquittals by 
Govtrnnient. —The powers conferred by the 
above section obould be exceptionally used. 
Queen V. DUKABAM, 7 N.W.P. 196, 

(3557)—S. 417 ( = Crirt. Pro. Code, 1883, 
s. 417)—Application to Sessions Judge for addi¬ 
tion of new charges—Rejection—Appeal to High 
Court.—Where an applicslion is made to tbe 
Sessions Court on behalf of tbe Crown for an 
alteration of the charge under s. 204, I.P.O., 
by tbe addition of counts under ss. 423, 424, 
I.P.C., at tbe commencement of tbe trial, the 
Sessions Judge should not postpone passing any 
order on the application, especially if it is based 
on tbe same facts ooniained in the depoeitions 
recorded by tbe committing Magistrate. Hia 
order rejecting the application, while acquitting 
tbe accused of the charge, after bearing the 
evidence for tbe prosecution on tbe original 
charge without going into tbe defence and with¬ 
out recording tbe opinion of the assessors, is 
not a proper order. Nor is tbe fact that a com¬ 
plaint regarding the charges proposed to be 
added was made to and dismissed by the Magis¬ 
trate, a bar to the Seesions Judge's adding them. 
But it is not open to the Government under 
s. 417 to appeal to the High Court on an inter¬ 
locutory order, e.g,, on tbe ground of tbe Ses¬ 
sions Judge’s refusal to add new charges. 
Queen-EMPRESS v. Vajiram. 16 B 414. 

(3563)—S. 417— Appeal by Local Gtroemrrunt 
against ac^usffaf.—Under tbe Crim. Pro. Code, 
the Local Government has the same right of 
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appe>il igAinat aa acquit*'*!, as a person convict¬ 
ed bas ol appe^liog aga»DS6 hia convtctioo and 
seotmice, aod tliere is nn distinclion between 
the mode of procedure and the prinoiplea upon 
which both cUssss of appeals ara to he decided. 
KINQ-EMPEROB V. PO SAISG. 2 L B R. 303. (4 
A. 148. 16 A. 212, Diss-; 17 C. 485. 20 A. 459. 

19 B 51, R) 

(3554) - S. 417 Revision—Power 

of High Caurf.—When a Sessions Judge acquits 
an accused on appeal, the High Court has no 
power on revision to convert the acquittal into a 
oonvic’iou. If the District Magistrate thinks 
that the accused should have been convicted 
and not acquitied. bis proper course is to apply 
through tbo usual channel (not the High Court 
but the Lojal Governinaotl to appeal against the 
acquittal (3. 417. Cfim Pro. Codel. QOBEN- 
EMPRESS V. NG^ TDS WIN. U B R- 1892 — 
1893. Yol. 1, 47 

(3555) -S. 417 —dc^uifful—Di-.cowri/ of fresh 
evidence. —Thedifcovery of (c->sh evidence, alter 
an acquittal, is not a sufficient reason for set¬ 
ting aside an acquittal, and, a fortiori, it would 
be still less a sufficient roasoo where, by the 
exercise ol due diligence on the part of the pro- 
scoution, the evidence might have been ptoduood 
at the original trial. KiNG-EMPEROB v. NOA 
Naino U.B.R 1902 1903. Crlra, Pro Code, 9. 
(L.G.Cr. Mis. Oir. No. 63 ol 1899. Not F.) 

(3556)—8. 417-Src HIGH COURT. JURIS¬ 
DICTION OF—REVISION Powers of high 
Court, 2 Weir 569**7M H.C. App 5. 

| 3557 )_S 417—Acquinal—Appeal by L'-.cal 
Government — Int.?r(er*nce when justifiable— 
See PENAL CODE. s«. 9l8, 302.26 P.W.R. 1913, 
Ct.-‘20Ind. Gas. 1005-14 Cr. LJ. 525-328 
P.C.R 19rJ. 

(3558)—8. 417—S« PENAL CODE, ss. 425. 
430, 14 P.R, 1909, Oc.«25 P L.R. 1910. 

(3559)-S. 417-See Nos. 954,2255. 2512, 
2667, 2693, 2742, 3296 and 3502. supro. 

(3660)—Ss. 417, 423 ( = Crim. P/o. Code, Act 
Xo/li7i,s 272t—Appeil from aeguUlal.—Tae 
procedure to be adopted by tbe High Court in 
appeals by tbe Looal Government from acquit¬ 
ting judgments is that laid down in 1 A.W.N. 
1831, 159. Empress v, Wali Muhaum.^d, 
A.W N. 1882, 64. 

(3661)—Ss. 417, 423 (a)—Biot case—Dufv of 
Police to ascertain guilty party—Duly of Court — 
i2e-(rial of appeal, power of High Court to direct. 
—It is not tbe du'y of tbo police to determine 
in a riot case “ which ol two mutually destruc¬ 
tive stories is tbe correct one.” Tbe police are 
not osll'd upon, not ie it within their province, 
to determine in a case o( ibis kind which of the 
two par’ies coooarned was in the wrong. It is 
lor the Coacts lo detirmine upon the evidence 
on the ceoord which vf i>be two parties has been 
^iltyofthe offence charged against them, and 
none tbe leas so because she ceooid is lengthy 
and tbe case oomplioated and dififfoolt. The 
iaot tb»t a Sessions Jodgej obvionsly failed 
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to apply his mind to the determination of 
questiooa boforo him, and declined to adjudicate 
therein himself, because the Police did not 
attempt to adjudicate as to the guilt or inno- 
oeoee of parsons implicated, is an indication of 
a complete miacoiioeplion of the respective 
duties of the Courts and tbe police, and tbo 
High Court will, in suoh a ctse, under the wide 
powers cooforreti upon it by s. 4^3 (i) direct a 
lower appellate Court to re-try an appeal which 
was before it for detonnina'ion. EMPEROR v. 
CHANDA SINGH. 13 Cr L J. 737= i7 Ind. Caa. 
49 = 43 P.W.R 1912, Cr. = 2 P.R 1913, Cr.*7 
P.L.R. 1913. (13 B. 506, ft.) 

( 3562 )-Ss. 417.423. 426,439(1 to 4),4I0 — 
See REVISION—ACQUITTALS, 2 A. 418. 

(356))—Ss. 417, 443. 439—Scr APPEAL- 
APPEAL FROM Acquittal. 2 a. 340. P B. 

(3.564)-S 3 . 417. 423 and 439 -See RE-TRI.4L, 

6 C.P.L R. Or. 15. 

(3565)_Ss.417. 427-See APPE.AL-APPB.AL 
FROM ACQUITTAL, 9 A. 528. 

(356R) Ss.—417. 423 -Appeal from acquittal 
— Additional evidence aiscovered whether a 
ground for the apt^cal -Tbo accused wa^ tried 
00 a charge of cul pable bomicid© Dot ainountiog 
to miicdec. He was acquitted on that charge 
convicted of the minor offeuce under s. 50i, 
I.P-Cs Appeal was presented against the order 
of acquittal under tbe direolioos of the Local 
Governmeot. Tbe main ground of appeM was. 
bowover, one that went enurely outijide the 
record. It was that tbe evidet.ce of tbe Cml 
SurgeoD examined as a witness in tbe case was 
incorrect as to facts. Affidavits were filed m 
support of tbe gfouod. Held, tbe affidavits 
could not be accepted for the reason that, 
though under the provisions of s. 428 of the 
Code an appellate Court is competent to airaib 
additional evidence, yet the necessity for taking 
such additional evidence must be apparent 
sometbiog on the record, and cannot be derived 
from external information anil, in an appeal 
from an acquitUl, the fact that fresh evideooe 
against the accused has been diecovered sub* 
sequent to the acquittal is poi a suffioieot 
reason forseltiog aside tbe acquittal or omeriog 
a new trial. KING EMPEROR v- PO GXI, 3 

L. B.R. 114. (1 U.B.R 1902-1903, 9. P.) 

(3567)—Ss. 417. i^9~AcquiUal—Interference 
of Sigh Court in rcinsion—Power of Court to 
stop trying the case at any sfa<?e —The High 
Court has jurisdiotioQ to interfere oo revision 
with an acquittal, but it should ordinarily exer¬ 
cise this jneiadiotion epariogly and only where 
it 13 urgently demanded in tbe iuteresi of publio 
iustioo. (16 C.W.N. 184. F.\ 14 M 363. 26 

M. L-J. 160. 2 A. 443, 6 A. 484, 25 A. 128, 24 
A. 316. 16 B. 349. 8 C. 895. 22 0. 164, 5 O.L J. 
452, 7 0 W.N. 621, lie L J. 113, 38 0- 786, 
18 O.W.N- 1244, ft.) Tbe power of the Court 
to stop tbe case it it thinks a waste of time to 
go oo is uodoabted, though tbe stage at which 
it ought to do 80 may be a matter of opinion, 
NATB8A PADAYACHI V, EMPEROB, 17 If L T. 
457-1919 M.W.N. 411. 
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(L’£(/<)—Sj. 417 and 439—See ACQUITTAL, 
L.P.IC. 1900, 126. 

( ‘ 417 and 439—See REVISION— 

ACQUITTALS. 2 Weir 570. 

(Ho70)-S9. 417, 439—Sec REVISION— 

Delay, 6 a. 484. 

-S. 418 ( = 1882, a. 4l8 ; 1872, a. 271, laat 

para), 

See APi’EAL. 

(3571) -S. 418— Scope and application of — 
Tbo provibiODB of s. 418 apply equally to all 
criminal appeals, wbetbermada by ibe Govern- 
naent or by accused persons; and, except as 
provided in s, 423, there is no distinction be¬ 
tween the mode of procedure and the principles 
upon which an appeal by the Government 
against an acquittal and an appeal by a convict¬ 
ed person against bis conviction aud sentence 
are to be decided. ERIPEKOR v. MUSST. 
GULIU, 17 C P L.R. 79. (17 C. 485 and 20 A. 
459. i<’. ; 4 A. 148 and 16 A. 212, Dtss.) 

(3672)—8 418 —Sec VERDICT OP JURY, 

Rat. Uo. Cr. C. 730=Cr. Rg. 58 of 1894. 

(3573)—8. 418—Sec Noe. 2424, 2897, 2958 
and 2959, supra. 

(3574)-Ss. 418, 323. 537—Sec Ch.argb TO 

Jury—Misdirection, i c.w.N. 30 i. 

(3575)—Ss. 418 and 423 ( = Crim. Pro. Code, 
1882, ss. 419, 423)—A/isdirecfton by the Judge 
—Power of Bigh Court to reverse the verdict 
of a jury. —In.**. 423 id), tbe word “ erroneous ” 
IS not to be read as meaning “wrong on tbe 
facts," it must rather be read in connection 
with tbe words that follow as meaniugtbat tbe 
verdict has been vitiated and rendered bad or 
defective by reason of a misdirection or a mis* 
Understanding of tbe law. Tbo e&eot of the 
clause is, evideutly, to prevent tbe appellate 
Court from reversing tbe verdict of a jury on 
account of any misdirection by tbe Judge 
or any misunderstanding on the part of 
the jury of tbe law as laid down by him, 
unless euch misdirection or mUunderstanding 
of tbe law is ou a point material to tbe verdict, 
so that tbe verdict can be said to he tainted 
with tbe error in tbe process by which it has 
been arrived at. It throws on tbe appellate 
Court the duty of ascertaining whether the 
process or method which the Judge directed 
tbe jury to follow as to tbe acceptance or 
discarding of evidence or as to the view taken of 
tbe law was erroneous on any material point, 
but not certainly tbe duty of determining for 
itself whether the verdict, as a oonoluaion of 
fact, was right or wrong. To hold otherwise 
would be tantamouut to holding an appeal 
would lie upon tbe facts from the verdict of a 
jury in tbe face of tbe provisions of s. 418. 

Wapadab Khan v. Queen-Eupreps, 21 C. 
955 

(3676)—5s. 418. 423 {=Cri7n. Pro. Code, 
1882, ss. 418, 429, cl. (di) —It is not open to the 
High' Court, in an appeal against a conviction 
in a trial by a jury, to go into tbe facte, and the 
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appeal must only be limited, as laid down in 
ss. 418 and 423, cl. (di, to points of law. not- 
witbsianding the appeal is heard along with a 
! reference made under a. 374, in tbe case of a 
I co-accused. Queen-EMPRESS v. Chatra- 
DHARI GOALA. 2 C.W.N. 49. (19 W.R.Cr.57, 

I ^ppr.i 

(3577)—Ss. 418, 423 (2)—Sec CHARGE TO 
JURY—MISDIRECTION. 27 B. 626 = 5 Bom. L. 

; R. 599. 

(3578)-Ss. 418, 439, Trial by jury 

instead of with the aid of assessors — Appeal .— 

; No appeal lies on matters of fact where an 
j accused person, who ought to have been tried 
j with the aid of assessors, is tried by a jury. 

' PfT Jenkins, C-J. —The words “ where tbe 
^ trial was by a jury ” in s. 418. Crim. Pro. Code, 
mean “where the trial ia fact was by jury" 
and not where tbe trial should have been by 
jurv. KING-EMPEROR V. PARBUSHANKAB, 
25 B. 680 = 3 Bom L.R. 278. F.B., [i? , 33 B. 
423 = 10 Cr. L.J. 30=2 Ind. Uas. 480=11 Bom. 
L R. 350, 9 Bom.L R. 1057 = 7 Or. L.J. 236 ] 

-S. 410 (=1882, 8 419; 1872. s. 279.1861, 

a 416). 

See Appeal. 

f3S76-a}-8. 419— 5ee No. 4269, infra. 

(3579)—S«. 419. 420 i^Crim. Pro. Code. 
1982, ss 419. 4V0). distinguished- —S. 420 is 
not derogatory to tbe rule laid dowu in s. 419, 
The latter section applies,a9 much to a prisoner 
in jail, as to aoy other appellant, and requiren 
that tbe petition shall be prepared in a certain 
form, while s- 420 is only concerned with tbe 
question of presentation of appeal from jail. 
Per Makmood. J. QUEBN-EmPRESS v. Pohpi. 
13 A. 171 = A.W.N 1891, 48. 

(3580)— 5s 419. 420 {-^Crim Pro. Code, 
1882, SS- 419.1420)— Prcsenlofio'i of peftfion of 
appeal by an appelhnt in jail loofficer mcharge 
0 / jail ■■ Limitation Act, s. 12, sch. II. art. 
154.— Under tbe provisions of s. 420, Crim. 
Pro Code, presentation of the petition of appeal, 
by an appellant in jail, to the officer in charge 
of the jail is equivalent to presentation to the 
Court, so far as tbo requirements of tbe Limi¬ 
tation Act are oonoerned. QUEEN-EMPBESS 
V. LINGAYA, 9 H. 258 = 1 Weir 789. 

(3581)—Ss. 419, 548, J167. 537—See JUDG¬ 
MENT, Rat. Uo. Cr. C. 82. 

-a. 420 ( = 1882, B. 420; 1872. b. 277; 1861, 

e. 418). 

Sec Appeal. 

(3582)— 8. 420—See Nos. 3679 and 3580, 
supra, 

(3583)—Se. 420. 421. 422 and 423 (» Crim. 
Pro Code. 1882, ss. 420, 421. 422, 423)— Appeal 
by prisoner in jail—Poiver to dispose of appeal 
tn the absence of the appellant.—Beld, by tbe 
Full Bench (Siahmood, J., dtssenfinp).—Tbe 
limitation which e. 423 provides is that tbe 
appellate Oourl, before disposing of tbe appeal, 
must peruse the record, and if the appellant ift 
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Crlm. Pro. Code (Act Y of 1898)—coniinued. 

present, or is represented by ft pleader, tbe 
appeUant in person or bia pleader must be 
beard. It cannot be oonteoded, under that 
section, that intheeaae of an appeal, wbioh 
has been adnaitted, the appellate Court, not- 
withstandioR that notice has been properly 
given under s. 4-22. notwitbslauding that tbe 
record of the case has been sent for and perused 
by the Court, is incompetent to dispose of tbe 
appeal, if tbe appellant wbo is nor. represented 
by a pleader, is not present. Pisr Mahmood, J- 
(confra):—Where an appeal is admitted and is 
not summarily rejeoted under s. 421, the appel¬ 
lant must have an opportunity of being heard. 
On ft proper understanding and interpretation 
of 3 . 423. it will bo seen that the condition pre- 
cedent for the disposal of the appeal is that 
either the appellant is heard or at least choice 
is Riven to him to appear. QueEN EMTBESS 
V. POHPI, 13 A. 17l = A.W.N. 1891, 48. [i2., 

Rat. Un. Ct. 0.739-] 

_S. 421 ( = 1882, a. 421; 1872. s. 278; 1861, 

s. 417). 

See APPEAL. 

(3584)—S. 421 ( = Crm. Pro. Code, 1882. 
5 4211—Summarj/ rejection of appeal. 

Although a Judge would be acting within his 
powers under e. 4 ‘ 2 l.Crim. Pi->. Code, in reject¬ 
ing ftn appeal without sending for the record, 
such a course is ordinarily very inconvenient 
and should not. b* adootert. EMPRESS v. 
JUG.Mi KISHORR, A.W N. 1883, 149. 

(3585)-S. 421 '-Crim. Pro. Co'ie, 16B2, 
s. 421 )—i/eaninj of proviso.—Tbe proviso to 
B 421 is limited to appeals which have not been 
presented from jail. Therefore a mao in jail, 
whilst on the one hand, he has the privilege of 
sending bis appeal in the manner which s. 420 
presetibess has not, oo tbe other bAod, tbe 
privilege of insisting that be should be heard, 
ot even his pleader, if he retains one, after 
sending un an appeal from jail. Pej Mahmood, J. 
Queen-Empress V. pohpi, 13 A. l7l = A.w. 
N. 1891. 48, F.B- 


Cflm. Pro. Code (Act Y of 1898(—confiwiicti. 

3. 421 provides for summary dismissal of an 
appeal, but not for rejection thereof. It is 
desirable tbai an appellate Court, without 
going to tbe length of writing an elaborate 
judgment, should, in deciding an appeal, 
notice briefly, but clearly, wbat objections were 
ureed on appeal, and hosv they were disposed of. 
Ekcowri Mukku.ief. V. Emperor, 32 c. 
178 = 2 Cr.L J. 170. fR-- 1'^ Cr. L.J. 559 = 15 
Ind. Cas. 376 = 8 N.L.H. 81.;; 

(3589)—S. 421 —SuniHiar// dismissal, reasons 
for. —Having regard to the laiiguaRO of s. 421, 
it is not necessary wboro an appeal is sum¬ 
marily dismissed under that sfction, for the 
magistrate to give any reason for his decision. 
It must be taken, if be dismisses an appeal sum- 
manly, that ho considered there were no 
suQicient grounds for interfering. NITY.^ PAL 
V. BENI Madhab GhoSE, 9 C.W.N. 623 = 2 
Cr. L J. 334. 

(35901—5. 421— Stonmary dismiss'll of appeal 

— Reasonable opportunity ot being heard to be 
givrn to appellant or his pleader.—Oa presenta¬ 
tion 10 a Court, by tbe partv. in person, of 
a memorandum of appeal signed by the pleader, 
it is not competent for tbe Court to summarily 
reject the appeal, under ?. 421 of the Code, 
without giving a reasonable opportunity to the 
pleader to appear and without calling for the 
records of the case, where appellant urges 
reasonable grounds for discrediting the evidence 
of the witnesses of the other side. RANGA- 
CHAHLU v. EMl’EROR. 29 M. 236 = 4 Cr. L.J. 
57. 

(359j)_$ i 2 \^Appeal—Summary dismissal 

— Hearing insupvorlol appeal, whether includes 
right of reply—Practice. —S- 421 of the Crim. 
Pro. Code lays down that the appellant in a 
criminal appeal or his pleader should have a 
reasonable oppor»unity of being beard in support 
of tbe appeal. This must be taken to include 
the possible right of reply if neeessarv. AMANAT 
8ARDAB V. Nagendra Biswas. 9 Ind. Gas. 
69 = 12 Cr. L.J. 9 = 38 C. 307- (Cr. Rev. No- 
674 of 1906, Unreported, Rel. on.) 


(3586)—8.421—Pracfice—<4 ppeal—Si/mmarp 

dismissal of—Reasons not recorded—Pleader 
not heard .—A convict filed an appeal from jail 
to the Court of Se-siona and also presented a 
petition of appeal through a legal practitioner ; 
held that the Bessions Judge was not competent 
to dismiBS tbo appe&l fcoxD jail sotooiarily, but 
ebould have beatd the conviot's pleader, 
BHAWANI DBHAL ▼, KINQ BMPBROR, 8 1, 
L.Jv 693*A.W.N. 1906,303 = 4 Cr. L J, 873. 

(S587)—S. 421 i^Crim. Pro. Code, Act X of 
1883, i. 421)—Dismissal for non appearance^ 
Avpeal .—It is not competent to a Dietriot 
Magistrate to dismiss a orimina! appsal on tbe 
ground that no one appeared to support tbe 
petition. He must ooDflider the facts and write 
a judgment. QDBBN-EUPRBSS V. DE05HAN- 

KEB, Rat. On. Cf. C. 89a-Gf. 11 o{ 1892 

(9588)—Sv 421—Dut|/ of appellaU Courts 
Judgment of appellate Courtf contend o/*-^ 


(3592)— S* 421— Suvimary dismissal of 
appeal-^Discretion, exercise ol-^Ciraimslantial 
evidence, conviction based on —Revision by Btgh 
Court—Evidence AcU s. ^^S^atem^nts made 
by accomplice elsewhere than before the Courts 
admissibility o/.—AUhougb it is not required by 
law that ft Sessions Judge should write a regular 
judgment when exercising the powers of eum- 
niftty dismissal given to him by s. 421, Grim* 
Pro. Code, still tbe matter being one for discre¬ 
tion no the part of tbe subordinate appellate 
Courts, it is very important that such discretion 
should be exercised upon sound and reasonable 
lines. Where a conviction h based upon oiroum* 
stantial evidence, tbe question always remains 
whether the evidoooe which has been believed 
by the Coart wbioh heard it is of such a nature 
that it ought to have been accepted ae 
establisbiog tbe guilt of the accused person 
beyond reasonable possibility of doubt, and that 
is a question which may be dealt with by a 
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Crim. Pio. Code lAct Y of 1898)—coniin«e/i. 

Hich Court upon an application for revision. 
Ilci-i Hiriher, that s. 27, Evidence Act, is a 
pr •.) ' !o ibo preceding sections which deal 
wiili wliai may or may not be proved as against 
ili> pcr'Oii milking a coofcssion. It has Dobhing 
wL iicver to do with what may or may not be 
p.-i ved H>. agHinst other persons, when the person 
who made (be alleged confession is not him¬ 
self I'ti his (rial .but is appearing as a witness 
in the case. £Jeld also, that hearsav cvnionce 
of any statenieob whatsoever, made at any time, 
under any circumstances, by any accomplice, 
cannot be produced as against the accused 
before the Court. Statements made by an 
accomplice elsewhere than before the Court and 
not in the presence of the accused can be proved 
only to corroborate, to contradict or to impeach 
the credit of the accomplice. In no case can 
they be pul forward as substantive evidence of 
the truth of the facts therein stated AMAN 
ALIv. KlNG-KMl’KllOR, 13 O.C. 309 = 8 lad. 
Cas-379 = 11 Cr. L.J. 631. 

(3593)—S. 4'21—Di.sMiissof of appeal under 
this scc(iov~“Jlieraiion o/ the conviction — 
Validity .—Where in appeal is dismissed under 
s. 421, the appellate Court has no power to 
alter the conviction. In rt Nag.\. 2 Weir 475. 

(359-4)-- 5. 421 —Judgment it should be 
Vjyitten .—An appellate Court, in dismissing an 
appc-al summarily, is not bound to write a 
judgment. King EMPEItOR V. NgA 8E1N 
GVI, U B R. 1906. Cr. P C.. 49 = 4 Cr. L.J. 284. 
<17 A. 241. 20 B. 540. 21 C. 92, 29 C. 726. 25 
M. 534. U B.R. 1905, I, Crim. Pro. Code, 41, 
Weir 1009, R.) 

(3595)—S. 421 ( = s. 278, ^-rim. Pro. Code, 
1872)--Power of appellate Court rejecting ap¬ 
peal to enhance sentence—See ACT XI OF 1974, 
s. 26. 24 W.R. Cr. 29. 

(3596)-S. 421—See JUDGMENT, 20 B. 540, 
17 A. 241, P. B, 

( 3597 ) _8. 421— See LETTERS PATENT, 
Letters Patent, 5Iad. i865, s. 15, i Weir 
788-tt. 

(35g8)_S. 421 —See PRACTICE AND PRO¬ 
CEDURE. 36 0. 385 = 13 C.W.N. 684=9 Cr. L. 
J. 401 = 1 Ind. Cas. 808- 

(3599)—8. 421-Sfe SENTENCE—POWERS 
OP APPELLATE COURT— ENH.aNCR.’IIENT, 
Eat. Un. Cr. C. 74 = Cr. Eg. 5-6 1873. 

(3600)-S. '421—See Nos. 90. 1923 3337, 
334t, 3342, 3343 and 3583, supra. 

(3601)—Ss 421. 367, 531- See APPEAL- 
GENERAL, 31 P. R. 1881, Cr. 

(3602)—Ss, 421, 422 ( = Crhn. Pro. Code, 
1882, ss. 421. 422)—SKwiwary rejection of ap¬ 
peal—Alteration of sentence -Where the appel¬ 
late Court rejeotp an appeal summarily, acting 
under 9. 421, Crim. Pro. Code, without giving 
the notices required by s. 422, it is not oompe- 
tent to alter the nature of the sentence QUEEN- 
Emfbess 7. BANA, Rat, On. Cr. C. 384. 


Crim. Pro. Code (Act V of 1898)—confinverf. 

(3603)—Ss. 421, 422—See SENTENCE, PO¬ 
WERS OF APPELLATE COURT—ALTERATION, 
. Rat. Un. Cr. C. 131 = Cr. Eg. 6 9-1877. 

(3604)-Ss. 421, 423 l = Crim. Pro. Code, 
1882. ss. 421 423)— Power of appellate Court to 
direit pttsoner’s prfsence.— If an appe)late 
Court tbirks it necessary, for the purpose of 
dinposing of an appeal, bo have a prisoner before 
it, It has the same power to direct that be 
should be brought before it. as a Court of first 
instance has when, in pursuance of the direc¬ 
tion of an appellate Court, it takes further 
evidence in the presence of the prisoner. HlQH 
Court Proceedings, 12th Nov. 1883, 
No. 3541, 2 Weir 473. 

(3605)—Ss. 421, 423 { = Crim. Pro. Cede, 
1082, ss. 421. 4iZ)—Rejection of appeal and 
reduction of sentence. —The accused was charged 
with voluntarily causing grievous hurt and 
convicted and sentenced to four months’ rigor¬ 
ous imprisonment and a fine of Es. 30 or in 
default further rigorous imprisonment for two 
months under s. 325, I.F.C. The District 
Magistrate rejected the appeal, but reduced the 
sentence of imprisonment in default of payment 
of fine to one month; Held that the Magistrate 
could not, after rejecting the appeal, diminish 
thesentoDcc, but shoulii either have reported 
the case to (be High Court or have heard the 
anneal as directed bv a. 423, Crim. Fro. Code. 
Queen-Empress v. Govindrao. Kat. Un, 
Cr. 304 = Cr. Bg. 53 of 1886. [S.. Rat. Uu. 

Or. C. 394,] 

(3606)-Ss. 421. 423. 424 ( = CMm.P»-o. Code, 
1882. ss. 421. 423. 424)— Summary rejection 
of appeal—Rejection of appeal and riisniissTf. 
difference between— Grounds of order. —An ordst 
of summary rejection of an appeal under the 
provisions of s. 421, Crim. Pro. Code, does not 
amount to a jui^gment and s. 424 has no appli¬ 
cation to such an order. A judgment under 
s. 4'24 of the Code implies a trial. The eiiseniial 
diflcreoce between the rejection rf hu appeal 
under s, 421 and its dismissal under s. 423 is 
that, in the latter case, the appeal is disposed 
of after trial, whereas, in the former, the Court, 
by summarily rejecting it. refuses to try it at 
all. Every order passed in .the exercise of 
judicial discretion should show on the face of 
it the ground on which it is made. EMPRESS 
V PATIR.4M, 6 C.F.L.R. 24, Cr. 

(3607)—Ss. 421, 423, 424 and 367— 
APPELLATE COURT, L.B.E. 1893-1900, 606. 

(3608)—Ss 421, 423, 426 { = Criw.Pro. Code, 
1661, ss. 417, 419, 421)—Appellant in jail— 
Appearance in Courf.—Neither ss. 417. 419, 
421 of the Grim Pro. Code, nor any other pro¬ 
vision of law authorize a Sessions Judge to 
cause an appellant undergoing sentence of 
imprisonment to be brought before him at the 
bearing of the appeal. REG. v, ANTONE JOSE, 
Rat. On. Cr. C. 22 = Cp. Bg. 14 9-1869. 

(3609)—Ss. 421, 423, except, 1 fd), 430-See' 
Revision—Matters pertaining to Bvi* 
DENCE, 4 B. 101. 
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Grim Pro, Code (Act Y of i69Z)—continued. Crlm. Pro. Code (Act Y of 1898)— 


(8610)—Se. 421, 426, iiO-See APPELLATE 
COURT, 35 P.R, 1882, Or. 

(3611)—8s. 421, 430—S^fl REVIEW, 19 B. 
732. 

(3619) —Ss. 421, 435 (-Grim. Pro. Cede, 
1879, ss. 278. 294, 296)—JudtdoZ procredings 
—Ortgimh (o be retained for being supplied to 
appellate Court — Copies only to be given for 
Executive Government —No Court is at lioerty 
to part With its judicial records except when 
these are called lor by an appellate Court or on 
the demand of a superior Court under s* 294 
or 8. 295 of vhe Cnm. Pro. Code. They must 
be retained in order to meet the contingency 
of such legal requisirioDS being made. For 
the purposes of any reference or report lo the 
Executive GovornmeDt, copies of proceedings 
are sufficieDi, but for purposes of appeal to. or ^ 
revision by, superior Courts, the origioaU are ! 
indispensable. REG v, PaDMANABHa, Rat. | 
Ua. Cr, G. 128. 

-S. 422 (*1882, 8. 422 ; 1872, 66. 62. 269, | 

279). 

See APPEAL. ’ 

(3613)-S. Rules issued by the High 

Cottrf.—Rules issued by the High Court are 
addressed to the District Magistrates as a 
matter of coDVooience and in accordaoce with 
the practice for appeals followed under s. 492, , 
Cnm, Pro. Code, tho Local GovernmeDt having 
under that section appointed the District 
Magistrate as the oflicer to reoeivo notice- of 
appeals If a rule is granted against the order 
of a Bessions Judge, ho is the proper person to 
show cause. 6BP1N BEHAEI DE v. NENDI 
HARIANI) 7 C.W.N. 80. 

(3614)—S. 42*2 —Disposal of appeal before the 
date fixed for hearing. —Where a Magistrate 
disposed of an appeal before tbe day 6xed for 
an adjourned bearing, aud without giving notice 
to tho appellant or bis pleader, held, that it 
was a material error in procedure. SHanmu* 
GAM CHBTTIAR V. ALAQIA NUMBIA PiLLAl. 

2 Weir 475. 

(8615)—5. Criminal appeal ^Reslriclive 

order for admission, whether valid^^Oaths Act 
(Xo/ 1878), 3. 13- Evidence Act, 9. 118—Child 
of tender years—Oayaciiy to undtrstand—Tesi^ 
ing of capacity by preliminary examination by 
Judge-^Jury, function o/.—A restrictive order 
for admiesioD oi a criminal appeal is not con* 
templated by 8. 492 of tbe Crim. Pro. Code and 
must bo deemed ultra vires. Therefore, where 
a oriminal appeal was admitted for considera¬ 
tion of tbe esDteooe only, field, that the whole 
appeal sbonld be heard and that tbe appellant 
could not be restricted to any selected ground 
out of those specified in bis petition. A great 
divergence of judioial opinion exists on the 
question, whether s. 13 of the Oaths Act, applies 
to oases where the omission to take oath or 
affirmation is the result of the deliberate act 
of tbe Court or of the witness. By s. 118 of the 
Evidence Act, tbe Xiegislatore has not prescrib¬ 
ed an inflexible rule of ooivecsal application to 


tho effect that, before a child of tender years is 
questioned, tho Court muRt by preliminary 
examination test hie capacity to understand 
and to give rational answers, and must form 
an opinion as to tbe cotnpoleocy of tbe witness 
before actual examination commeDCGs. The 
mere circumstanco, therefore, that a Sessions 
Judge did not interrogate the witnesses of 
tender years, before their examination began, 
with a view to test tboir capacity, does not in¬ 
validate tbe trial, Tbe question of the capacity 
of a witness to testify is a question for the 
Judge himself lo decide and not for the jury, 
although, after be has decided in lavour of the 
competency of a witness, it fer the jury to 
determine the amount of credit to be given to 
the siatemcnts made by such witness. NafaU 
SHEIKH v. l4 Cr L.J. 483-20 Ind. 

Cas 741^1SCLJ S62»18 C.W.N. 147 = 41 
C. 406. (8 W.K. 60, Rel.) 

fgeifi)—S. 422— See COMTENSATION TO 
ACCUSED, 99 M. 187 = 3 Cr. L.J. 452. 

(3617)—S. 422—NOTICE, A.W.N. 1881, 
46. 

(3618)—S. 422—Se« Nos. 90.183. 2045. 2590, 
2581. 9582, 3337, 3583. 3602 and J603, supra. 

—gs. 4i2, 423—Sum wait/ reversal of 
conviction by appellate Court, —VVhece an sp- 
pcllate Court set aside the convictions of an 
accused person without giving notice of tbe 
appeal to the Prosecuting Inspeotor, the re¬ 
spondent. and without calling for aud perusing 
tbe records of tbe case. held, that tbe Court 
had acted in contraventioo of the provisions of 
ss. 492, 493, that tbe acquittal should be set 
aside and that it should be re*beard. In re 
VlRASAMl Naikan, 2 Weir 474. 

(3620)—S«. 499, 423 (=Crtm. Pro. Code, 
1882, s$. 422 and i2Z)—Notice to the appellant, 
—Where an appeal is disposed of under ss. 422 
and 493 of the Code, notice to tbe appellants 
is obligatory under s. 492. In re VENKATA- 
RAMUDU, X Weir 475, 

-8. 423, except, 1 (d) i »1882, i. 423 ; 1872, 

$8. 271. 272. para. 3, 280. 284, 299, para. 
3, 1861, s* 419). 

See APPEAL. 

See APPELLATE COURT. 

See COMmxuENT to Sessions Court. 

(3621)—S. 423 (^Crim. Pro Code, 1872, 
s. 980)— Scope of'-Trial under Cnm. Pro, 
Code. —This section dees not authorise an appel¬ 
late Court to order tbe re-trial of an appellant 
with reference to matter extraneous to tbe 
proceedings before him as an appellate Court* 
It 16 not essential to the regularity and com- 
pleteness of a trial under tbe Criminal Prooe« 
dure Code to enquire into previous oonvictions* 
A trial properly held does not become an 
improper one by a sufficient extra-judicial 
discovery that tbe accused was a habitual 
ofiender. OULBAJ v. WA^IB, Col. Dig. Cr* 
26 of 1675. 
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Orim. Pro- Code (Act Y of 1898)— continued. 

- 0. 423 { — Crim. Pro. Code, 1882, 
—.Vcopc of the clause.—The words 
" U 1 . ' f compoleot jutisdiclioa subordinate 
t-: -u-li iippellato Court" in s. 423, do not 
app,;;ir to exclude tbe power o( such latter 
Court to order a new trial before itself- In re 

Vi^D.MCAUETH Kanar.an, 2 Weir 481. [F,, 

30 M- 223=5 Cr L.J. 104 = 6 Cr. L J. 133 = 16 

M-L.J. M6=2 M-L-T. 46-3 

* 

(3G23)—S. 423 { = Crim. Pro. Code. 1872. 
s. 2fi0>—Powers of Sessions Judge joider, on 
appeal—Pelrial —A Sessions Judge, on appeal, 
can only enhance, with reference to s. 2^0 cf 
this Code, the punishment that has actually 
been awarded, but has no power under it to 
add another punishment to that which has 
been awarded by the Magistrate ; for example, 
fine to an imprisnoment. The power “/o alter ’ 
a sentence conferred on an appellate Court 
under this section is only restricted to the 
enhancement of any punishment that has been 
awarded. POLICE v. HehaRI. Colin- Dig. Cr, 
51 of 1876. 

(3624)—S. 423 « = Cnm. Pro. Code. 1872, 
s. 284)—Sentence begond jtirisdictton — Subse¬ 
quent investiture of superior poroer to take effect 
front a date 2 Jrtor fo that of sentence—Effect — 
Where a Magistrate, who bad only third class 
powers awarded a seutence which he was not 
competent to award, and, between the date of 
the sentence and the order of tbe appellate Court 
annulling tbe sentence and directing a new 
trial, the Magistrate was invested, by a Govero- 
monc notification, with second class powers 
to taka effect from a date previous to that 
of the senteuce, held, that the notification did 
not render the sentence valid, and that the 
order of the appellate Court was a valid one. 
In the matter of Mussammat SURJBB, 3 G.L. 
R. 261, 

(3625)—S. 423 (= Crim. Pro. Code, 1882. 
s. 428]—" Belating to trial," scope of tlw 
expression.— The words “ relating to trial ” in 
the Code of 1882 , are used in asense wide enough 
to include the trial of appeals as used in 
ss. 342, 344, 352, and some sections of oh. XXV. 
QUBBN-EUPBESS V. GANESH KANDERAO. 13 
B. 506. CF., Rat. Uo, Cr. C.584; B.. 13 Cr.L.J. 
737 = 17 Ind. Cae. 49=7 P.L.R. 1913 = 2 P.R. 
1913. Cr. = 43 P.W.R. 1912 3 

(3626)—S. 428 —Power of appellate Court to 
order re trial.—There is nothing in tbe above 
section limiting tbe power of an appellate 
Court, on an appeal from a conviction, to order 
a re-trial of the appellant. EMPEROR v. 
Shaikh rasol, 17 c.P.L.R. 97. 

(36271—S. 428 —Powers of appellate Court- 
Alteration of findint;.—Under s. 423 of the 
Code,= tbe appellate Court can, in an appeal 
from ’oonviotion, alter the finding of the lower 
Court and find the appellant guilty of any 
offence of which he may have been acquitted 
by that Court, maintaining the sentence of the 
lower Court, but not enbanoing it. QUEEN 
Empress v. Jabanutla, 23 C. 975. [F , 27 
a 172=4 O.W.N. 166, 41 0. 350=18 O.W.N. 


Crim. Pro. Code (Act Y of 1698)—continued, 

498 = 23 Ind. Cas. 985 = 15 Cr. L.J. 385; R., 34 

A. 115 = 8 A.L.J. 1239= 12 Ind. Cas. 836 = 12 
Cr. L.J. 572, 34 M. 546 = 8 M.L.T. 313 = 7 Ind. 
Cas. 861 = 11 Cr. L.J. 834=1911 1 M.W.N. 
474. 35 M. 243 = 10 M.L.T. 66 = 21 M.L-J. 805 
= 1911, 2M.WN. 106 = 10 Ind. Cas. 372 = 12 
Gr.LJ. 269, 37 M. 119 = 15 Cr.L.J, 180 = 22 
Ind Cas. 756, 12 P.R. 1904, Ct. = 110 P.L.R. 
1904, U.B.R. 1911. 4th Qr. p. 100 = 13Ct. L.J. 
457 = 15 Ind. Cas. 89. 2 Weir 485, 11 Cr. L.J. 
295 = 6 Ind. Cas. 251: D-, 26 M. 478 = 13 M.L. 
J. 263=2 Weir 483.) 

(36281—S. 423 ( = Crim. Pro. Code. 1882. 
s. 423)— Reversal of conviction and order for 
re-frtai bp a specific Courf.—Where an appel¬ 
late Court reverses a conviotion and sentence, 
it can, under s, 423 of the Crim. Fro. Code, 
order tbe appellant to be re-tried by a specified 
Court of competent jurisdiction. QUEEN- 
Empress v. KASTURBaai, Rat.Un.Cr.C.367. 

(36291—S. 423—Power of appellate Court to 
reverse finding of acquittal —Tbe words " reverse 
the finding and sentence ” in s. 423 (1) (6) 
mean reverse the finding upon which a convic¬ 
tion is based, and do not empower the appel¬ 
late Court (or at any rate an appellate tribunal 
other than the High Court) to reverse or set 
aside an acquittal. Where persons were charged 
with being members of unlawful assembly, 
rioting, hurt and theft, and were convicted on 
all the charges except on tbat of tbeft, held, 
that the appellate Magistrate was not compe¬ 
tent to reverse the acquittal on tbe charee of 
theft. SAMI AYYA V. emperor. 26 M. 478 = 2 
Weir 483 = 13 M L J. 263. (23 0.975, Exol.) 
[R.. 34 M. 545*8 M.L.T. 313 =7 Ind. Ca«. 
861 = 11 Cr. L.J. 534*1910 M.W.N. 474. U. 

B. R. 1911, 4tb Qr.. p. 100,] 

(3630)—S. 423 { = Crm. Pro. Code. 1982, 
s. 423i— Meaning of the term “ Perdtet."—The 
term " verdi'it’’ in s. 423 (d) means tbe entire 
verdict on all the charges, and not merely tbe 
verdict upon each charge separatelv. KRISHNA 

DHAN Mand.al V. QcEEN- Empress, 22 c. 
377. 

(3631)—S- 428—Enhancement of sentence, 
order directing vavment of eomoltinanl's costs 
not an—Court Fees Act. Vll of 1870. s. 31.— 
An order passed by an appellate Court, direct¬ 
ing the accused person to pay the coats of the 
complainant, under s. 31 o{ the Courti Fees 
Act, correcting the omission of tbe Court below 
to order .such payment, does no!) amount to au 
enhaaoement of tbe sentence, the order under 
the Court Fees Act forming no part of the 
penalty or sentence passed in tbe case. 
EMPEROR V. KARUPPANNA PILLAI, 29 M. 
188 = 3 Gr. L.J, 460. (20 C. 697. Appr.; 22 M. 
153. Diss.) Uppf.. 11 Cr. L J. 194 = 31 M. 547 
= 4 Ind. Cas. 1130 = 5 M L.T. 223 = 9 Or. L. 
J. 83: R,. 12 Ct. L.J. 405*11 Ind. Cas. 589 = 
8 A.L.J.925.] 

(3632)—S. 423—Accus'd sentenced to impri¬ 
sonment by lower Court—Reduction of period 
of imprisonment on appeal, but with the addi¬ 
tion of fine—Alteration or enhancemsnt of 
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tenience^Power of appellate Cou>’^.—Where the 
lower Court ooDvictod an acoased end seutonccd 
him to imprisonment for a certain period, and. 
on appeal* the period of imprisonment is re* 
duoedt buta fine ie imposed in additioot and, iu 
default, a farther period of imprisonment, the 
fact that a fine is imposed by the appellate ; 
Court would not ia law be an enbaacement of . 
.the sentence, if xhe aggregate period of impri* | 
sonment, which the accused may have to | 
undergo, is, to any extent, less than the period | 
of the original senceace* In a case, where such ^ 
an alteration of the sentonoe has the efieot of . 
rendering it« in the ciroumstancss of the case, ^ 
excessive or inappropriate, the interference in 
revision of a superior Court may be called for, ! 
Bhaktavastalu Naidu V. Emperor, i M. , 
L,T. 373*5 Cp. L.J. 36=16 M.L.J. 860. F.B. i 

i 

(3633) —S. 423 ( = Crtm. Pro. Code, 1882, I 
s. 423 (1) (6>—Convicfion ^or lesser offence— i 
Procedure to be adopted, when (he appelhte ^ 
Court thinks the accused gnilly of graver offence \ 
—Appellate Court's duty nnd its powers— 
Where a second class Sligistrate, although 
finding that the facts constituted an offence 
under s. 211. Penal Code, which was triable by ; 
a first class Magistrate, convicted the accused i 
of an offence under s. 182, but, on appeal, the 
Head Assistant Magistrate acquiti-od the accus* , 
ed. on the ground that, although the accused I 
bad oomraitted ao offence under s. 182, Penal I 
Code, bo should have been coevintod of an | 
offence uodor s. 211, Penal Code, held, that 
the procedure of the Appellate Magistrate was 
wrong. He should have confirmed the con¬ 
viction and ho should, tboo, have coD.sidered 
whether, in all the circumstances of tbo case, 
it was desirable that the accused should again 
be tried for the more serious offence- In re I 
KANNACHAMPET PARANGODAN, 2 Weir 482. 
[F.. 2 M.L.T, 495.] 

(3634)—S. 423 l^Crim. Pro. Code. 1882, 

$. 423 (1) (6) )—Enhancement by appellate 
Court—Addition of sentence of whipping .—The 
addition of a sentence of whipping by the appel¬ 
late Court, although Ibe sentence of impriaon- 
meat is reduced, amounts to an enhancement 
of the sentence. In re APPD alius MaHADEVA 
AIYTAR, 2 Weir 467. 

(3635)-S, 423 t^Crim. Pro. Code, 1882, 

$. 423 (2 )—Evidence of convicted co accused 
whethtr corroborative of approver's evidence,— 
The evidence given by a co^-aocused, after be is 
convicted and sentenced, stands on a different 
footing from that of an approver or unconvicted 
acoomplioe. The Judge is justified in saying 
that the jury may look to the evidence of such 
person for oonfirmation of the story told by an 
approver. In* re MarudaiuUTHU KaVI* 
BATAH, 2 Weir B20. 

(3636)—S. 423 {^Crim. Pro. Code. 1872, 
e. 2B4)—Trial by Centrt without jurisdiction — 
Duty of appellate Court to order re^trioL^ 
Where the appellate Court discharged the 
aooused on the ground that the lower Court had 
no jnrisdiotioD to try him and did not order a 
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re-trial, as it was not satisfied that the charge 
made by tbo accused, who was convicted for an 
offence under s. 211, Indian Penal Code, was a 
false one, held^ that the appellate Court should 
have ordered a rc-trial, KiSHEN 8INGH v. 
KHAZAN SINGH. 1 P.R. 1879, Ct. 

(3637)—iJ. 423 ( = Crm. Pro. Code. 1882, 
s. 423 (2) Power of fligh Court lo order a 
re-trial before a new jury.—It is open to the 
High Court to direct, when ordering a new 
trial, chat the accused be tried by a new jury, 
when it Is found that the verdict of the jury 
is tainted with prejudice, and is based on 
rumours as to the prisoner’s previous conduct. 
In re ANCHULA NALLACHARLA NAIDU, 2 
Weir 384 = 2 Weir 493, 

( 363 gj_S, 423 ( = Criva Pro. Code. 1682, 
s. 423 (2) )—Questions of fact—Jury asked to 
give finding on one question of foci before the 
conclusion of the charge on the other — Validity* 
— Held, that the procedure adopted by the 
Judge, in requiring the jury to givo a finding on 
one of two questions of fact constituting the 
proof in the case, before* he concluded bis charge 
With roforooce to the other questicn of fact, was 
irregular, if not illegal and was cortainly cal¬ 
culated to embarrass the jury in arriving at a 
proper verdict as to the ohatacter of the oDenco, 
if any, proved. In re BaDAVA KUNEI, 2 Weir 
499. 

( 3 ^ 391 — 5 . 423—flecording headset charge to 
jury. —The Judge should record the heads of 
charge lo the jury. The mere writing of a 
judgment is not sufTicient, as it will be quite 
impossible to see from such* judgment how the 
case was left to the decision of the jury. In re 
Dara NaRAYANA REDDl, 2 Weir 499. 

(3640)—S 423 ( = CM7n. Pro. Code. 1882, 
s, 423 (2) )—Retracted confession—Duty of 
jndge.-VfboTO a confession is subsequently 
retracted, and it is not corroborated by inde¬ 
pendent evidence, the Judge should point out 
to the jury that it is not safe to rely on the 
subsequently withdrawn confession, unless 
corroborated in material respects. In re 
CHOLAKEL KOYA, 2 Weir 507. 

( 3641 )_S. A23—Retracted confession*—AU 
though, generally, in the case of a confession 
made and subsequently withdrawn, corrobora¬ 
tive evidence of the truth of it should be 
required, the real question is whether, owing 
to the withdrawal of the confeesioo, reason¬ 
able doubt must be entertHined of the truth 
of the confession. It was not intended, in the 
case reported in 10 M. 295, to lay down, as an 
absolute rule of law, that a retracted oonfeesion 
must, in order to justify a conviction, be sup¬ 
ported by independent evidence corroborating 
it in material particulars. In re CBINNA 
CHBNGADU, 2 Wclr 510. (R., 21 M. 83«2 

Weir 603.] 

(3642)—3. 423 (sCfim. Pro. Code. 1882, 
s. 423 (2) )—Jurv provided by Judge with a 
paper containing the different counU against 
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each ptiioner and the evidence on them — Vali- 
ditu of procedure —Direction to jury to re-con^ 
sicier verdict. —The act of a Judge iu giving the 
jury, who did not appear to be intelligeot men, 
a paper in which it was noted what were the 
(liiierent counts against eaob prisoner on which 
evidence had been offered, and the witnesses 
whose testimony bore upon each count, is not 
objectionable. Where the jury appear to be 
confused and to have failed to understand the 
remarks of the Judge, he is not acting impro* 
perly in telling them to reconsider the verdict. 
In re VEERAPPAN, 2 Weir 514. 

(3643)—S. 423 (*Cnw. Pro. Code, 1882, 
s. 423) — Poiver of Court todeal with caseof accus- 
ed who has not appealed, —Both the parties to 
a riot were jointly tried before a Deputy Magis¬ 
trate and convicted. One of the parties appealed 
to the District Magistrate, who quashed the 
convictions and directed that each aide should 
be tried separately. The Sessions Judge, being 
of opinion that the District Magistrate’s order 
as to the party who had not appealed was made 
without jurisdiction, repotted the case for the 
orders of the High Court. Held, setting aside 
the orders of the Deputy Magistrate and the 
District Magistrate, that those peceoos who bad 
not appealed should be tried by a competent 
Court according to law. EMPRESS v. JAIMAE, 
A.W.N. 1883, 163. 

(3644)—S. 423 {=‘Crim. Pro. Code, Act X 
0 / 1872, s. 294)—Powers of appellate Court. — 
Where an appellate Court finds that the appel¬ 
lant has been properly convicted under s. 448 
of the Penal Code, but thinks that the Magis¬ 
trate should have committed for trial under 
3 . 450, the proper procedure is to enhance the 
punishment or to report the matter to the 
High Court under s. 296 of the Ctim, Pro. 
Code, and not to annul the conviction and 
direct a re-trial by a competent Court. 

Empress V. faiaz khan, a.w.N. 18B2, 112 . 

(3645)—S. i 23 —Appeal in criminal case— 
Power of appellate Court—Altering finding of 
acquittal into one of conwfcfion.—The appellate 
Court can, under s. 423 of the Ctim. Pro. Code, 
in an appeal from a conviotion, alter the finding 
of the lower Court, and find the appellant 
guilty of an oflenoe of which be was acquitted 
by that Court. Sardara v. King Emperor. 

8 A.L J. 1239 = 12 Ind. Cas. 838=12 Cr. L.J. 
972 = 84 A. IIS. (23 C. 975. P.) [S-. 18 C.W. 

N. 498 = 13 Cr. L.J. 385=23 Ind. Cas. 985.] 

(3646)—S. 423—Power of appellate Court- 
Same facts —Conviction on one charge and 
acquittal on the other—Appellate Judge—Power 
to change section and conviefton under right 
section.—A prosecuted M under s. 497, Penal 
Code with having committed adultery with his 
wife P. The Sub-Divisional Magistrate who 
tried the ease acquitted M of the offence under 
G. 497 but found him guilty of insult under 
a. 504,* Penal Code. On appeal, the Sessions 
Judge was of opinion that M could not he con- 
vioted of an offenoe under s. 504 and that an 
offence under s. 49T was proved against him. 
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But be refused to interfere on the ground that 
he bad no right to do so because M was acquit¬ 
ted by the lower Court on the charge of 
adultery ; Held that the Sessions Judge had 
power, under s. 423, Crim. Pro. Code, read with 
R. 13 of the Schedule of the Criminal Justice 
Regulation, to interfere, as there was a convic¬ 
tion in the cas;i and the accused was convicted 
on the same set of fact!, on which he wasacquit- 
ted of the other charge. (8 M.L.T. 313, 26 M. 
473. 23 C. 975, 1 P.R. 1874, 21 W.R, Cr. 13. 
U-B.R. 1897—1901. Vol. I, 103, U.B.R. 1897 
—1901, Vol. I, 91. 14 M. 363, 31 C, 710, 11 C. 
293, B.) If the acquittal on the one charge 
and the conviotion on the other ace based 
identically on the same facts, the Sessions 
Judge iu appeal has the power to change the 
section and convict the accused of the right 
offenoe. ALI Muddin v. Meah Jan, U.B.R. 
1911, 4th Qr., 100=19 Ind. Cas. 89 = 13 Or. 
L.J. 457. 

(3647)—5. A23—Appeal—Judgment—Requi¬ 
sites of—No legal judgment—Court o/revision— 
Remand — Re-triai —Powei to direct. — Held, 
that no judgmeot of a Court, other than a High 
Court, which purports to dispose of an appeal 
under s. 423. Crim. Pro. Code, is a legal judg¬ 
ment, unless it contains at least (1) the point 
or points for determination raised by the memo¬ 
randum of appeal, (2) the decision thereon, and 
(3) the reasons for the decision (19 A. 606, Diss.; 
20 C. 353, 11 0.449, 13 0.110,22 0.241, 23 

O. 420. 32 0. 178, 35 0. 138, 15 B. 11, 31 

P. R. 1804, B.) Where there has been no legal 
deoisiOD of an appeal, the Judicial Commissioner 
has power to remand tbe case for re-trial of the 
appeal and its disposal by a legal judgment. 
J.AIRAM V. Emperor, 8 N.L.R. 64=13 Ind. 
Cas. 975-13 Cr. L.J. 559. 

(3648)—S. 423—Offering the conviction from 
one under s. Bb3, I P.C., to one under s. 183, 
I.P.C. —Legality. —An appellate Court has 
power under s. 423, Crim. Pro. Code, to alter 
the conviction from one under s. 353, I.P.C., to 
one under s. 183. I.P.C. KUNHAMBU v. 
Emperor, 19t2 M.W.N. 1110=19 Ind. Cas. 
335=14 Cr. L.J. 239. 

(3649)—S. i25—Enhancement of sentence— 
Sentence altered, — A subordinate Magistrate 
sentenced an accused to one month’s rigorous 
imprisonment and a fine of Rs. 5, and in case 
of default in payment of the fine, to one week’s 
further imprisonment. The District Magistrate 
on appeal by tbe accused varied tbe sentence to 
one of 3 days imprisonment and a fine of Rs.lOO 
and in default of payment of fine to a further 
imprisonment of one month. Held there was 
no enbancemeat of sentence and tbe order of 
the District Magistrate was quite legal. 
Mehar Chand V. King-Empeeor, 12 ft.L.J. 
827=36 A. 489=15 Cr. L.J. 519=24 Ind. Cas. 
607. (23 B. 439, 30 M. 103, Doubted ; 27 0. 
175, Appr.) 

(3650)—S. 423—Accused, how to be questioned, 
—The question “ what offence are you going to 
oonfess ” was held to he an improper fora 
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o! question to an accused person. In re 
OHOLAKEL KOIA, 2 Weir 507. 

(3651)—8. 423—See ACT VI OF 1864, s. .3. 3 
L.B.R. 112 = 3 Ct. L.J. 348. 


(3652)—8. 423—See ACT XI OF 1874, s. 28, - 
2 C.L R 511. 24 W.R. Cr. 24. 

(3653)—S. 423—See CHARGE—ALTERATION 
OF CHARGE. 27 C. 660, 3 O.W.N. 367. 

(3654)-S. 423—See PENAL CODE, 89.109. 
417. 457,468, 471 and 511, 30 0. S2Q=7C.W. 


N. 639. 


( 3 eg 5 )_B. 423—See PENAL CODE, s. 289, 
3 N.L.R.90 = 6Cr. L.J. 100. 


(3656)—S. 423—See PENAL CODE. ss. 304 (2). 
323, 2 P.W.R. 1908. Cr. = 77P.L.R. 1908 = 7 
Ce. L.J. 321. ! 

(3657)—S. 423—See RE-TBIAL, 11 P.R. 
1879, Cr. 

(3658)— S. 423—See SENTENCE—POWERS 
OP APPELLATE COURT—ALTERATION. 30 M. 

103 = 1 M.L.T. 375-5 Cr. L.J. 36=16 II.L.J. 
560. 


i3e5g)_8. 423—See SENTENCE—POWERS 
OP Appellate court — enhancement, 
10 Bom. L.B. 93 = 7 Ce L.J. 119 = 32 B. ^62, 17 
A. 67 = A.W.N. 1894, 202, 23 B. 439. 23 A. 497 
= A.W,N. 1901, 176, 27 C. 175. 


(3660)-8. 423-See SENTENCE-POWERS 
OF APPELLATE COURT— REVERSAL, 3 N.L. 
R. 67=6 Ct. L.J. 43. 

(3661)-S. 423-See SESSIONS JUDGE, 
JURISDICTION OF,A.W.N. 1881, 62. 18 B.751. 
A.W.N. 1883, 99. 


(366l.a)—S. 423—See No8. 
262. 274, 526, 527, 528. 1647, 
1039, 1950. 2136, 2207.2294, 
2425, 2583, 2624, 2942. 2843. 
2969, 2968, 3337, 3489, 3490, 
3561. 3562, 3563, 3561. 3,575, 
3604, 3605. 3606, 3609, 3609. 
3767. 4018. 4215. 4251,4565, 


90,101. 186. 209, 
1743. 1814. 1838. 
2295, 2296, 2396. 
2860. 2897. 2898. 
3491. 3504. 3660. 
3576, 3577. 3583, 
3620, supra, and 
4565 a infra. 


(3662)—S. 423 (a) (-Crim. Pro. Code, 1872, 
$. 272)^Discretionary poiotrs of Ike High Court, 
—The diBoretionaty powers of the High Court 
under 8. 272 will beexercieed. only wbeo it is 
satiBfiei] that the case ie of sufficient coosequenoe 
to justify it in acting under this very oxcepiional 
flection. In re GOVERNMENT PLEADER. 2 
Weir 470=7 M.H.C. 839. C^., 7 N.W.P. 176; 
R..30.W.N. 653 = 26 0. 863. 17 C.P L.R. 76.J 


(3663)—S. 423, cl. (6) ( = Crim. Pro. Code. 
1882. s. 423 {b))—Appellate Court's power to 
alter a senUnee of fine into one of imprisonment 
and to order a re'trial —Duly of appellate 
Courl.—A SessioDB Judge has no power to 
enhance a Bcntenoo in appeal, by altering a 
flenteooe ol fioe into one of imprisonmei^. 
QUBBN BMPBESS V. Dansano DADA, 18 B. 
75t. 

(3664)—S. 423 (&)—Senfenee of three months' 
imprisonment—Altered to one month’s imprison¬ 
ment arsd a fine of Bs. IQQ—Whether amoun^ 
to enAancemenlo/eenfewce.—The accused in this 
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case waa sentenced to undergo three months' 
rigorous imptiflODOieDl: but on appeal, the 
eentenco was altered to one month’s rigorous 
imprisonment and a fine of Rs. 100, or in default, 
ono month's further rigorous imprisonmont. 
— Held that, though in eome cases an altera¬ 
tion of this kind might be equivalent to an 
enhancement, c.y , where the convict is a poor 
man to whom the order of fine would bo a 
heavier punishment than the imprisonment, 
there was no enbancemcot in this case, as the 
fine baa been paid and the appellaut, when 
asked whether be wouid like to have the fine 
refunded and the original sentence restored, 
gave a decided answer in the negative. KIRPA 

RAM V. CROWN, 7 P.R. 1919. Cr.=30 Ind. Cas. 
19S. (23 A. 497, B ). 

(36651—Sa. 423 (5). 237 and 23B—Accused 
charged with graver and minor offences in lower 
Cotirl ~ Conviction on graver offence—Poiuer of 
appellate Court to alter fniding and to convict 
accused of minor offence—Scope of a. 123 lb)— 
Rioting under s. 149, I.P.C.—Common Object- 
Hot necessary before commencement of fight — 
Where the evidence against certain persons 
convicted of murder, grievous hurt, otc-, is dis¬ 
crepant, and the accused were charged by the 
lower Court also with the ofieuce of rioting and 
unlawful assembly under s. 149, I.P.C., but 
acauitled them of that charge, it is open to the 
appellate Court to alter the finding of the lower 
Court upon that charge, and convict those 
against whom there is sufficient evidence of the 
minor charge, and acquit tbo tost. (23 0. 975. F .). 

' The existeoce of a common object before the 
I commencement of the fight is not necessary to 
I justify the conviction of the accused of the 
I oflence of rioting under 8. 148, I.P.C. Under 
8. 423, cl. (5). Crim. Pro. Code, an appellate 
Court has power to alter tbo finding of the lower 
Court, while maintaining the eentenco. This 
provision is not confined only to cases falling 
under ss. 237 and 238, Crim. Pro. Code. This 
finding which an appellate Court may alter 
uoder s. 423 (6) may relate either to an ofience 
with which the accused was separately charged 
in the lower Court or to one of which be might 
be onvicted without a distinct charge. In oases 
not falling under ss. 237 and 239, Crim. Pro. 
Code, no doubt, the appellate Court cannot 
convict a person of an oSence with which he was 
not charged in the first Court, but where he has 
been charged and the first Court recorded a 
finding on the charge, there is no reason to hold 
that the aoDellateCourt cannot alter the finding. 
GOLLA HANAMAPPA. 10 M.L T. 66 = 10 lod. 
Ca*. 372 = 21 M L J. 805 = 1911 2 M.W.H. 106 
= 35 M 243 = 12 Cr. L.J. 269. (27 C. 172, 28 0. 
975, Ri. [R., 41 0. 350 = 18 C.W.N. 498 = 16 Or. 
L.J. 385 = 23 Ind. Cas. 985, 37 M. 119-16 Or. 
L,J. 180 = 24 Ind. Cas. 766]. 

(3666)—S. 423 (6) (2)-Alferafion of finding, 
appellate Court's powers of making—Penal C>ode, 
ss. 147, 148 and 325—Power of appellate Cotsrt 
to alter conviction under s. 826 to one under 
s. 147, Penal Code-—Cadet p. 428 (6) (2) of 
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Code of Criruioal Procedure, an appellate Court 
may aiter ihe fioding maintainiog the sentence 
and there is noibing to restrict the finding, 
whieli may be altered to a fiodiog of conviction. 
V.'hero an accused person charged under ss. 148 
and 3.t5, Ptual Code, was acquitted under 
s. l-i?, but convicted under s. 3i6 by a Magis¬ 
trate, and the Sessions Judge on the accused's 
appeal, though of opinion that he should have 
been convicted under s. 147, Penal Code, 
thought he could not interferewith the acquittal, 
held that the Sessions Judge was clearly wrong 
and should rehear the appeal, when, if he should ! 
find the accused guilty of rioting, he might 
consider whether, by virtue of s. 149. Penal ' 
Code, the conviction under s- 1325, Penal Code, 
was or was not sustainable. APPANNA v. 
PiTRAN! Maiialakshmi. 34 M- 545 = 8 M.L.T, 
313 = 7 Iiid. Cas. 861 = 11 Cr. L J. 534 = 1910 
M.W.N. 474. (53 C. 976. F/. 27 G- 66G. D.; 26 

M. 478, fl.) {F., 13 Cr. L.J. 457 = 15 lod. 
Cas. 89^U.B.R. 1911, p. 100; i?.. 37 M. 119 
= 16 Cr. L.J. 180 = 22 Ind. Cas. 756. 41 C. 350 
= 18C.W.N. 498=15 Cr. L.J. 385 = 23 Ind. 
Cas. 935.] 

(3667)—S. 423 id)—Sec ACT VII OF 1870, 
s. 31, 22 M. 153=1 Weir 724. 26 M, 421 = 2 
Woir 489. 

(3668)—8. 423 (d)—See CHARGE TO JURY— 
Misdirection, 25 C. 561. 25 C. 7ii = 2 C.W. 

N. 369, 2 Wcic 499. 493, SCO. 

(3669 & 3670)—5s. 423 (d). 517—Order for 
restoralion o/ ^-roperty—Powers of oj^peilate 
Court—fleuisioji. —It is competent to a Court, 
in the exercise uf appellate or revieional powers, 
to cancel or modify an order passed by a lower 
Court under s. 51'( of tbo Code and even to ex¬ 
tend such order to property which it did not 
previously include. KUPERORv. GOPINATH, 
AW.N. 1906, 256=3 A.L.J. 770=4 Cr. L.J. 
570. 

(3671)—Ss. 423. cl. (d), 517, 620—High [ 
Courts, power of interference with order for \ 
restoration of properly by Court below—Acquittal 
of accused—Restoration of property to accused. , 
—The High Court has jurisdiction, under s. 520 
of the Grim. Pro, Code, to interfere with, or, j 
under s. 423, cl. (d) to amend an order made | 
by a lower Court under s. 517. Certain pro¬ 
perties were found in tho house of the accused, , 
which the complainant alleged bad been stolen | 
from his house. Tho accused was convicted and 
bis conviction upheld on appeal. An order was 
passed by the first Court to the o0eot that the 
properties, which were then in the custody of the 
Court, should be made over to the complainant. 
The High Court in revision acquitted the 
accused who moved the High Court for the 
reBtoratioD of the properties to him; Held, 
that, as the accused has been acquitted of the 
ofience of theft, the proper order is to direct 
that the property found in the possession of the 
accused should be restored to him. HAOU 
BISWAS V. Manmatha Nath Mitra, 15 Cr. 
L.J. 181=22 lod. Gas. 760=18 O.W.N. 959. 
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(3672)— Ss. 423 (d) and 522— Power of appeU 
late Court to set aside lower Court's order pul. 
ting cornplainant in possession of land. — Held, 
that under s. 423 id), Crim. Pro. Code, a 
Sessions Judge bad power to set aside an order 
under s. 62;^ of the Code, for patting a com¬ 
plainant in possession of a land in dispute and 
for removing certain fencing which bad been 
erected. BARARDAWAN SINGH v. KING-EHT- 
PEROR, 7 O.C. 208. 

(3673)-Ss. 423 id). 522—See MAGISTRATE, 
JURISDICTION OP—General Jurisdiction, 
29 C. 724 = 6 C.W.N. 713. 

(3674) —Ss. 423 (d), 537—5ce CHARGE TO 
Jury—Misdirection, 25 C. 230. 

(3675)— Ss. 423 (dl and 562— Powers of the 
High Court to act under s. 662 on appeof.—The 
new provisions inserted in s. 423 (d) empower 
the High Court, as a Court of appeal, to exercise 
tho powers conferred by s. 562. EMPEROR v. 
Birch. 24 A 306 = A.W.N. 1802, 69. [Appr., 
29 M. 567 = 5 Cr. L.J. 136; R., 12 Cr. L.J. 
213=10 Ind. Cas. 114 = 16 P.R. 1911, Cr.=15 
P.L.R. 1911.3 

, 13676)—5. 423 C)—Retrial—Power of Judge 

' in appeal. —A Sessions Judge has power to 
order a now trial when the case comes before 
him in appeal. This power should, however, 
be sparingly exercised and a re-trial should not 
be ordered unless there are grave reasons for 
doing so. Emperor v. Mohan Lal, 13 A.L.J. 
477 = 29 Ind. Gaa. 63. (15 A. 205, R.). 

(3677)— 5 . 423 (1) (6) (=Crim. Pro. Cede, 
1072, s. 272)— Commitment to Sessions, being 
so dircefed by Sessions Judge-’Preliminary 
investigation, whether necessary.—Where a 
Deputy Magistrate bad convicted some persons 
of the offence of house-breaking by night and 
of voluntarily causing hurt, but the Bessions 
Judge, on appeal, being of opinion that the 
offence committed was that of dacoity, directed 
a commitment for trial to the Court of Ssssions, 
held, that an investigation preliminary to 
commitment was not nooessary. HIGH COURT 
Proceedings, 7th Eeb. i878, No. 290, 2 
Weir. 479. 

(3678)—5. 423 (1) (5)—Conunifnicnf— Proce¬ 
dure. —Where a Head Assistant Magistrate, on 
appeal from a conviction under ss. 323, 379, 
Penal Code, thought that the offence committed 
was robbery which the lower Court was not 
competent to try, and referred the matter to 
the District Magistrate, held, that the proce¬ 
dure adopted by the Head Assistant Magistrate 
was not legal and his proper course was to 
follow the procedure laid down in s. 423 (1) (5). 
If there was no Court of competent jurisdiction 
subordinate to the Head Assistant Magistrate, 
he should have directed the committal of the 
accused to the Sessions. In re GHINNA 
MOTtAYAN, 2 Weir 484. 

(3679)—5. 423 (1) (b)—Appeal from convic¬ 
tion—Power of appellate Court,—On appeal 
from a oonviotion, the appellate Court has 
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power to alter the findiog of the lower Court 
aod couviot tbe ucoused of a diOecent oflencc. 
Tho only reslriotion on suoh power is that it 
cannot oobanco tho sentonco. In re Vbera 
REDDI, 2 Weir 483. 

(3680)—S. 423 (1) (6)— Additional fine in lieu 
of iniprisojiTTient— Enhancement of sentence — 
Sentence on appeal, —Where, in lieu oi imprison¬ 
ment, tbe appellate Court imposed an addi¬ 
tional flue, held, that it amounted to an 
enhaocemeot ot sentence. An appellate Court 
cannot pass, on appeal, a sentence which tbe 
original Magistrate was not competent by law 
to pass. In re RamasamI CHBTTI, 2 Weir 
487. (R., llCr. L.J. 727 *8 Ind. Cas. 880 = 

9 M.L.T, 167J. 

(3631)—S. 423 (1) (6)—QuasAingo/conutefion 
on one of three charges —Afainfaining sentence 
in Its integrity, validity of. —Where a Magis¬ 
trate coDvioted a person oi throe oSooces, and, 
on appeal, the Divisional Magistrate set aside 
tbe coQviotioQ on ooo of tlicmi held, that it 
was not competent to the latter to uphold the 
eentence that bad oeen given in respect to all 
the ofiences. The proper course for the Magis¬ 
trate was to have referred tbe case to the High 
Court for the exercise by it of its powers of 
revision. In re EAilANUJAU PlLLAl. 2 Weir 
487 A. 

(3C8'2)—S. 423 (1) (5) (1)—Powers of apvellate 
Court—Re-frial- — Where a Magistrate having 
iutisdiccion to try the charge agtiost tho 
accused, committed an error in procedure in 
convicting the accused upon evidence which 
was not given in ■ heir presence, held, that tho 
appellate Court was competoot to order a 
le-triai. In re Pera Naiokbn, 2 Weir 481. 

(3683)—S. 423 (ll (6i. (3)—Powers of appel¬ 
late Court, —The appellant was convicted of 
causing simple hurt aud was sentenced to a 
fine. On appeal, the appellate Court altered 
the conviction to one of causing grievous 
butt under s. S25« Penal Code, and, in order 
to make the seotence legal under that 
geotion, recorded a sentence oi one day’s impri¬ 
sonment, which, however, was to be taken to 
have been already undergone. Beld, that the 
appellate Court had no power to enhance the 
sentence. The proper course would have been to 
let the conviotion stand as one under s. 323. ot 
to have referred tbe oaee to tbe High Court. 
In re CHaDALAVADA RamANAPPA, 2 Weir 
466. 

(8684)—S. 423 (1) (6), (3)-Pow«rs of appel¬ 
late Court, —Tbe appellate Court, to a judgment 
wbiob did not deal with Ibe pleas in appeal, 
quashed a oonviotion and ordered a new trial 
on the ground that, althongh tbe accused were 
ebowQ by tbe evidence to have oommiited some 
oflenoe. It was cleat that they had been oonviot* 
«d under a wrong eeotion. All tbe facts, on 
wbiob a conviotion lot any oSence could be 
gastaioed, had been pat in iasae before tbe try- 
ing Magistrate. Reid, that, before quashing 
tbe sentenoe and direoting a new trial, the 
appellate Ooart should have oome to a certain 
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cooolusioD as to tbo offence which tbe accused 
were t-hown by tbeovidonco to have committed; 
and that it should have considered whether, if 
tbe Gvidonce showed that tbe accused should 
properly have been convicted of anothoc oflence 
than that charged, they would be prejudiced by 
amending tbo oonviction. I>i re IyaCHIKONE, 
2 Weir 460. 

(3685) —Ss- 423 (1) lb). 256 (1) and (4) (i)— 
Appellate Court —Order of retrial of convicted 
person — Direction to commence proceedings loith 
proper charge — Legality—Repetition of prosecu¬ 
tion—When necessary—Warrant case — Trial — 
begins. —When an appellate Court orders 
under s. 423 (1) (5) that a convicted person be 
retried, it may, in a suitable c<se, direct at the 
sametimo that the now proceedings should 
eommenco with the framing oi a proper charge 
(4 N.L.R. 71. D : 28 C. 104, R.) In excoptional 
cases, a superior Court may bo jusiified in 
giving orders for repciating the prosecution f25 
C. 683, R.) It is clear from s. 266(1), Crim. 
Pro. Code, thatin a warrant case the trial does 
not begin till a charge has been framed and 
tbe accused claims to be tried- In a warraut 
case, there is, til! a charge has been framed, no 
trial but only an inquiry as defined by s. 4 (fe), 
Crim. Pro. Code. Manna v. Emperor. 9 N.L. 
R. 42= 19 Ind. Cas. 326^14 Cr. L.J. 230. (32 

M. 220. 15 C. 603, R.) 

(3686)-S8. 423 (1) Id). 522 —Order under 
latter section if may be passed on appeal. —In 
confirming a coDvictioD passed by a Subordinate 
Magistrate, the District Msgistrate cannot pass 
an order for delivery of possession under s. 522, 
Crim. Pro. Code, when no such order was passed 
by tbe trying Magistrate. BBAOBAT BhaHA 
V SIDQUB OSTAOAR, 16 C W.N. 811-16 Ind. 
Caa. 176=13 Cr. L.J. 608 = 39 C. JOSO. 

(3687)-S. 423, excep. 1 id)—Appellate Court, 
power of. —Au appellate Court has the power to 
order a case to be retried, if it thinks fit to do 
80 . A Sessions Judge is competent to order the 
retrial of a case which is before him on appeal. 
In the mailer of SHER MAHOMED, 2 C.L.R. 
Sll. 

(3686)—S. 423 ( 2 )—Afisdirrcfion fo jury-^ 
Where in a case of dacoity and tecoiving stoleii 
property there was no evidence except that of 
possession of stolen property some ten days 
alter tbe commission of tbe dacoity, held, that 
the Judge ought to have left it to the jury to 
decide whether tbe accused were guilty of 
dacoity or guilty o! receiving stolen property, 
and that with reference to tbe latter charge he 
should have told them to consider whether they 
were satisfied that tbe prisoners knew that the 
property was stolen in a daooity. Eeld also 
that tbe summing up should contain a referenoe 
to the lapse ot time between the daooity and 
the flndiog of the property. In re MAMMADI, 
2 Weir 47=2 Weir 818. 

(8689)—S. 428 12 )—Misdirection to jury.— 
Held that, in a case of theft, the failure on tbe 
pact of the Jndga to call attention to the whole 
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of the evidence telliD^ against the accused and 
especially bis observation as to the case resting 
wholly on the identification of certain jewels 
with which the evidence went to show that the 
accused bad dealt, constituted a misdirection. 
In re GOVERNMENT PLEADER. 2 Weir 488. 

(3G90)—S. 423, cl. 2—Charges of dacoUy and 
d<icoUy with murder—Charge to jury .—Where 
a prisoner was charged with dacoity under 
s. 395, Penal Code, and also with dacoity with 
murder uoder s, 396. Penal Code, held, that 
the Judge should, in the first instance, have 
placed clearly before the jury the evidence 
agaiost the prisoner on the charge of dacoity 
only, and should not, iu doing so, have alluded, 
except in general terms, to the charge under 
8. 396, Penal Code. When tbo jury had return* 
ed their verdict on the charge of dacoity. the 
Judge should then have set clearly before them 
as assessors the evidence connected with the 
charge under e. 396, Penal Code. DAESHINA* 
MURTHY V, Public Prosecutor. 2 Weir 
517. 

(369I)-S. 423 (2)—See DACOITY, 6 M.L.T. 
100^32 M. 179*9 Ct.L.J. 667*2 Ind. Css. 
307. 

(3692)-Sa. 423, 232. 535, 537—Sw RETRIAL, 
L.B.R. 1893—1900, 238. 

(3693)—Ss. 423, 237. ‘iZ6 — Alteration of 
finding—Power of appellate Court under t. 423 
— U(/W to be ezerexsed - Powtr to find accused 
guilty of abetment, on a charge n/ principal 
offence .—No doubt uodec e. 423, Ciim. Pro. 
Code, tbs appellate Court has power to allpr a 
fiading, but tbe power cauDOt be used arbitra¬ 
rily, but oulj in accordance with tbe other 
proTisioQS of tbe Code to be found in ss. 237, 
238 thereof. It is not open to a Court to dad 
a man guilty of tbe abetment of an ofience, on 
a charge of tbe offence itself. In re PADMA- 
NABHA PANJI KANNAYA. 7 M.L.T. 79*8 lod. 
Cae. 145*11 Cr. L.J, 49*20 U.L.J. 84*33 M. 
264. 

( 369 j)_Ss. 423,307, 282(=Cfm. Pro. Code. 
1802, S3. 423 (2). 307. 2S2)—Conviction of 
accused by jury without hearing defence wU- 
nesses—Duty of Judge -—Six persons were 
charged with dacoity. Tbe Sessions Judge, after 
the evidence of the prosecution witnesses bad 
been given and tbe statements of the prisoners 
read out, thinking that tbe jury would not be 
likely to convict upon tbe evidence which bad 
been given, asked the jury if they desired tbe 
case to go further and to bear tbe defence of 
tbe prisoners and tbe reply of tbe public pros.' 
outor and bie own summing up. To this ques¬ 
tion tbe jury, evidently misunderstandiDg 
the reason of tbe question being put to them 
at that stage, replied that they found some of 
tbe accused guilty and others not guilty. Tbe 
Judge, thereupon dismissed tbo jury and tried 
the case de novo with a fresh jury. 7/efd, that 
tbe action of tbe Judge in tecommenoing tbe 
trial with tbe aid of a fresh jury was not autho¬ 
rised by law. Tbe proper course would have 
been for the Judge to have explained to the 
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jury that they bad misunderstood the purport 
of his question, and to have directed them that 
it was their duty to bear tbe defence of tbe 
persons whom they bad found guilty, before 
either expressing an opinion or deffnllely mak¬ 
ing up their minds that they were guilty. In 
re Doraisami AIYA Tevan, 2 Weir 497. {D., 
2 Weir 493,] 

(3695)-Ss. 423, 367. 537 (*C»i77i. Pro. 
Code, 1872, ss. 264 and 464)—Sessions Judge 
annulling conviction by Magistrate for want of 
jurisdiction —Omission to order a re-trial— 
Subsequent order for re-trial, validity of—Sanc¬ 
tion to prosecute .—a Sessious Judge, on 
appeal, annuls tbe conviction of the accused on 
tbe ground of want of jurisdiction of the 
Magistrate who tried tbe case, but omits to order 
a new trial before a competent Court, tbe 
Judge is not precluded from passing such order 
subsequently. Tbe order annulling the con¬ 
viction is not an acquittal. No doubt tbe 
order is in tbe nature of a judgment or final 
order, wbiob, under s- 464, when once dated 
and signed, cannot be reviewed. But this 
provision refers to tbe mode in which the 
appeal is dealt with, not to direction in regard 
to ulterior proceedings. Where the conviction 
of tbe accused persons for giving false evidence 
and for making a false charge is annulled by 
tbe Sessions Judge on tbe ground of iooompe- 
tency of tbe Magistrate, who tried tbe case, 
without passing any order for re trial, a 
oompeient Court may proceed to re-try tbe 
case npoo tbe sanotioo originally given, and 
still subsisting, and upon which no legal pro¬ 
ceedings had been taken. Rau ReDDI v. 
SBSHU REDDI. 3 M. 48*2 Weir 7SS*2 Weir 
489*2 Weir 479. 

(3696)—Ss. 423, 424, 367—Summary/disposal 
of appeal, if allowed .—In dealing with an 
appeal under s. 423, tbe District Court has no 
power to dismiss it summarily, but is bound 
to comply with tbe requirements of ss. 424 
and 367. QUEEN-EMPRESS v. GOPALA 6m 
Rama, i Bom. L.R. 228. 

(3697)—Ss.423, 426. 439, 440—See REVISION 
-SENTENCES. 25 P.R. 1876, Cr. 

(3698)—Ss. 423, 427, 435, 439-Powers o/ 
Bigh Court in rtuision —Order of discharge or 
acquittal by Presidency Magistrate—Charter Act 
(24 and 25 7ic..c. 104), s. lb—Letters Patent, 
1865. s. 23—Appellate Court—Power to direct 
further enquiry .—Under tbe Code, the High 
Court has not tbe power to interfere, in revision, 
with an order of discharge or dismissal passed 
by a Presidenoy Magistrate. But it has powers 
of revision in respect of suoh orders under s. 15 
of the Charter Act, but not under s. 28 of tbe 
Letters Patent, 5. 15 of tbe Cbarter Aot has 
always been interpreted in a very extended 
meaning so as to give ample powers of supetin- 
tendence. t.e., to say, powers of revision over 
proceedings of subordinate Courts. (R-, ^ 
Weir 255, 28 C. 709 ; Diss., 27 B. 84-] S. 493 
does not enable a Court of appeal to direct 
that further enquiry be made into a case, iv 
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wbiob ao order of discharge or dientissal may 
have beau passed. 8. 42b confers a power to 
direct further enquiry only m respect of a 
oase of au appeal from uo order of acquittal, 
and that this power is so limited is sbosvD by 
an express enactment in s. 437 to provide for 
such orders being passed. CHAROOHALA 
DABEE V. BABENDRA NaTH MO/.UUDAB, 27 
C. 126*3 C.W.N. 601.(26C.746.DiSJ.;lC.W. 
N. 49, i?.) [Diss.. 36 0.994 = 11 C.L.J. 50- 
13 C.W.N. 1221*10 Cr.L.J. 385 = 3 Ind. Cas. 
861; B.. 12 Cr.L.J. 50 = 8 Ind. Cas. 1161=33 
P.R. 1910, Cr.=57 P.L.R. 1910, 1913 M.W. 
N. 728=14 Or L.J. 529 = 21 lod. Gas. 129 = 14 
M.L.T. 200. 25 M.L.J. 610 = 14 Cr.L.J. 633- 
21 Ind. Cas, 681; D., 35 C. 1036. No(c = 9 Cr. 
L.J. 188.} 

(3699)—Ss. 423, 428 ( = Crm. Pro. Code, 
1882, ss. 423 (1) (6), 42 fl)—Omission fo ezamtne 
aH toitnessei for defence-’^Powtr of appelloie 
Court to set oSide Oie co»>i>ic£ion,—A q 
C our^ is not competent tu set aside » coovio* 
lion, merely on the ground that all tbs wit* 
nesses cited lor the defence have not been 
examined. The proper course for it is to have 
the evidence taken of the other witnesses 
before disposing of the appeal. In re TURAKA 
FAKIR SAHIB, 2 Welt 481. 

(3700)—Ss. 433, 428- See EE.TRIAL, 28 P. 
E. 1884, Cc. 

(3701)—Se. 423. 428 and 430—Appeal— 
Powtr of appellate Courl.—The appellate Court 
ia not competent to pass a fresh sentence# 
Power to enhance is expressly prohibited. 
The appellate Court cannot oonsider and 
determine a new case disclosed by additional 
evidence, except in so far as to confirm or 
modify or set aside the sentence under appeal, 
or to act as otherwise provided by s« 423(6). 
The iuootioD of the appellate Court is todis* 
pose of the appeal, and s. 430 declares that, 
* save in certain oases, ‘‘judgments and orders 
passed by an appellate Court upon appeal 
shall be final-” QoeeN-EMPRESS v. ISaHAK, 
27 0. 372=:4 G.V.H. 497. 


(3702)—Ss, 423, 435, 437—Bs Mai of accused 
after conviction—Inapplicability of stciions— 
Jtfev) trial when properly ordered—Want of 
jurisdiction—Misioinder—Superficial enquiry. 
— Bs. 435 and 437 do not empower a Court, in 
an appeal from a oonviotion, to order a re*trial 
of the appellant* The power of ordering a re¬ 
trial under e* 423 of the Ot.P.C., should be 
exeroised with disoretion. A re-trial may pro¬ 
perly be ordered, when the original trial is 
void for want of jurisdiotion or for misjoinder 
or when the enquiry has be^u obviously 
superficial and material witnest^es have not 
been examined. A ce-trial should not be 
ordered with the object of enabliog the prosecu¬ 
tion to fill up deficieooies in the evidence of the 

f roseoutton. HaMOU MBAH v. EMPBBOB, 8 
od. Oat. 694Bqp* L.T# 9. 

(8708)—Ss# 498. 485, 4S9»(Crim. Pro. Code. 
1882, $3. 498, 435, 489)—Eenitional powers of 


High Court—Order for committal--Scope of 
S, 42a»—Tbo powers of the High Court uodor 
33 # 436 aod 439 have been extended by the 
Code of 1882. They can call for records to 
satisfy themselves of the correctness and pro¬ 
priety of the proceedings. The inlhotion of an 
inadequate punishment la an impropriety 
which the jurisdiction in revision isiolendodlo 
remedy. S# 423 gives an appellate Court the 
power to order an accused person to be commit¬ 
ted for trial, when it considers that that was 
the proper prooeduro to have been adopted# 
That power can, under the provisions ot s. 439, 
be exercised by the High Court afl a Ct)urt of 
revision* [P.* 15 A# 205=13 A.W N, lOSj 
8. 423. which gives the appellate Court tho 
power to direct a committal, is not limited to 
persona exclusively triable by a CouH o 
SessioDB. QUREN-EWPBESS V. ABDUL RAH¬ 
MAN. 18 B. 580 = Rat. Uo. Cr C. 577. ■ 23 

C. 350. 27 C. 172 ; R., 16 H.R- 1895. Cr.. 17 C. 
P.L.R. 97.] 

(3704)—Ss. 423, 435 Q«d Act 

(I of 1872), 5. •dO—Siatevient of accused after 

conviction—Bevisior.—Crimmal cases—InUrlo- 

culory order.-Bs. 423. 435 and 439 of the 
' Ctim. Pro. Code ioveat ihe High Court with 
power to be exercised, wheo the Court ^hioKS 
fit. to correct errors in procedure oommitteQ by 
subordinate Criminal Courts, before tbe uonl 
order of acquittal or conviction is passed by 
such subordinate Courts. At a joint trial ot 
three accused persons, two were discbarRed and 
tbe third convicted. The oonviotion was 
upheld on appeal. The order of discharge wss 
set aside and further inquiry was directed 
to be made as regards tbe peteons discharged. 
In tbe course of further inquiry, tbe Magistrate 
declined to record the etalement of the other 
accused who was convicted previously and 
tendered by I be prosecution as their witness, 
tbe Magistrate being of opinion that his evi¬ 
dence would be inadmissible. On revision, the 
Chief Court set aside tbe Magistrate s 0'““ 
tbe ground that tbe evidence was not inadmis- 
Bible and that tho postponement of the recun- 
catioD of vbo error of tbe Magisirate W ’"y 
possibly lead lo a considerable waste of ‘'“® 
to a miocarriatie ot justice. UBOWN v. 8®®^ 
BAM. 70 P.L.R. 1904 = 8 I' 

R. 1902. Oc. = l00 P.L.R. 1902; D , 45 P-R. 

1885, Cr.. R.) 

(3705)—Ss 423, 435, 439—Sec HIGH COURT, 
JURISDICTION OF—REVISIONAL POWERS OF 
BlQH COURT, 26 C. 746 = 3 C.W.N. 698. 


(3706)—Ss. 423. 438—Refriflf and recording 
further evidence, difference between.— Where 
au appellate Court passes an order of remand 
under 8. 423. it cannot restrict the evidence to 
be taken to that mentioned in its order, but it 
should order the case to be re-tried in view M 
tbe instruotiona contained in its order. In euob 
a case, it is open to the acouetd person to 
adduce euoh ^ditional evidence aa he may 
desire. MlR SabwaBJAN v. KING-BMPBBOB, 
S O.L.J. 808=3 Gr. L.J. 804. 
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(3707}— S’?. 423, 439— Reference to High 
CoiDt —Wbcu an appellate Court does not 
an appeal summarily, it must dispose of 
it in liio manner provided by s. 423, Grim. Pro. 
Code. It bas uo power to refer to the High 
Cnurt for decision a questioo of law arising in 
au appeal. pjMPRKOR v. SULAIMAN, 7 L.B. 
R. 231 = 25 lod. Gas. 995 = 15 Cc. L.J. 667. 

(370S)—S5. 423 and 439—Potter o/ High 
Co7irt ('> ahtr finding on revision.—The Chief 
Court can, on tUo revision aide, when an 
accused hag been convicted of one charge and 
acquitted of another, convert the acquittal into 
conviction. Bhola v, Kxireroh, 12 P.R, 
1904, Cr. = ll0 PJj.R. 1904. (22 C. 164, 9 A. 
134, R.) 

(3709) —Ss. 423, 439— Finding of lower Court 
whether superior Court could alter on appeal or 
revision, — The question iu this case was 
whebber the aUcration, by the Sessions Judge, 
of tho finding of the lower Court and that ot 
the conviction ol that Court, under g. 379 of 
tho Penal Code, to cue uuder s. 392 of the same 
Code was within the powers conferred on him 
by s. 423. RiU, it is competent for a superior 
Court to alter a finding of tho lower Court, 
provided that ibe accused is not thereby con* 
victed of a moio serious offence than the 
original one. The ordinary rule applicable to 
such cases ie that, on appeal or revision, an 
accused person cannot be convicted of an 
offence of which be could not have been con¬ 
victed by the Court which tried him. KING* 
Emperor v. Po Yin, 3 LB.R, 232. (25 A. 
634, Z)tss,; 6 C.L.R, 427 = 8 A. 120 = 3 C.W.N. 
367, 653*26 C. 863, 27 C. 660, F.) 

(3710)-Ss. 423, 439—Sre COMMITMENT TO 
Sessions Court, is a. 205*a.w.n. 1893, 
105. 

(3710-f2)—Ss. 423, 439—See ACQUITTALS— j 
Revision, 18 p.b. 1883, Cr., 9 a. 134 , F.3.* 
A.W.N. 1886, 322, 10 P.R. 1900. Cr. 

(3711)—6s. 423. 439—Sre REVISION—COM¬ 
MITMENTS, 27 B. 84 = 4 Bom. L.R. 779, F.B. 

(3712)—Be. 423, 439—See REVISION, GENE¬ 
RAL—PRINCIPLES, 8 B. 197. 

(3713)—Ss. 423. 439—See REVISION—SEN¬ 
TENCES, A.W.N. 1890, 225. 

(3714)—Ss. 423, 439 (5), 531—High CourCs 
power to revise an order of acguitlal at the in¬ 
stance of a private partj/—Practice—Offence 
under ss. 143 and 379. I.P.C*— Decision on a 
point of local ;u» tsdiciton and not on the merits \ 
—Duty of appellate Court. —S 439 (5J, Crim. 
Pro. Code, doe«^ not bar the High Court’s power \ 
to interfere with an order of acquittal on an • 
application made at the instance of a private , 
party ; the Calcutta High Court can deal with ' 
such an order in accordance with the practice I 
of that Court in a series of oases. In a case under | 
6s. 143 and 379, Penal Code, what the appellate 
Court has to find is whether those offences bad 
been made out, not with reference to any dis¬ 
pute as to juriadictioQ, but on the merits and 
in aocordanoe with the evidence. The appellate 


! Court ought not to overlook the provisions of 
6. 531, Crim, Pro. Code, and set aside a con* 
viction, on the ground that the place of occur¬ 
rence was beyond the local limits of the trying 
Magistrate’s jurisdiction. KANGALI S.ardar 
V. bama Charan Bhattacharjeb, 3S C. 
786 = 12 Ind, Cas. 965^12 Cr. L.3. 609. 

(3715)—Ss. 423 and 492— See APPELLATE 
COURT, 16 P.R. 1895. Cr. 

(3716)—S 5 . 423, 495 ( = Crtm, Pro. Code. 
1882, as. 423 and 495)— Vakil intruded to slip* 
port the prosecution—Right to be heard, —There 
IS nothing in s. 423 which prevents an appellate 
Court from hearing a Vakil privately instructed 
to support tho prosecution, and when the Pub¬ 
lic Prosecutor doe^ not appear on behalf of the 
Government, it would generally be discreet on 
the part ol the Court to do ho. High COURT'S 
Letter, 28Tfl Aug. 1883, No. 2017>2 Weir 
476. 

(3717)-5s. 423. 537, cL (a) - Rioting—Judg- 
I vieni of appellate Court, absence of finding in. 
as to common object of unlawful assembly— 
Penal Code, s liT—Failure of the commc7i ob- 

• ject chargfd—Defective descripUon in the charge 

• —Applicability of s. 637, cf. (a) of the Code.— 

I The charge against the accused was to the 
j effect that they committed a riot '*witb the 

common object of taking pofsession of some 
property by means of criminal force, or to eo- 
force a right or supposed right on it.*’ It was 
; found by the lower appellate Court that the 
opposite party was trying to encroach upon the 
disputed land, possession of which bad been 
given to the accused by an order under s. )45 
and as the accused were ibus already in posses¬ 
sion of the land, their common object could 
not have been to take possession of the same 
by force. Neither the judgment of the 
lower appellate Court nor that of the Magis¬ 
trate contained any statement which, even by 
implication, might be supr^^sed to contam a 
finding as to wbat the common object, if any, 
of the accused was. Held, pet ll^oodroffe and 
Mookerjee, JJ., it being essential to sustain a 
conviction, under s. 147. I.P.C., that the 
persons forming the unlawful assembly should 
be animated by a common object and, the com¬ 
mon object alleged in the charge in the present 
case not having been made oui, the conviction 
ought to be set aside and the accused acquitted. 
The present case is covered by the principle bid 
down in the case of Rahitnuddy v, Asgar Alt, 
27 C. 990, where it was /re/d that, if the common 
object fails and the substantive charge is dis¬ 
believed, the accused should be acquitted, and 
that it is not proper for an appellate Court, 
while disbelieving the common object of an 
unlawful assembly, to find oat a different com* 
moQ object, regarding which the accused were 
never called upon to plead not tried, and to 
affirm the conviction. Further, the accused 
in this case have been prejudiced by reason of 
the omission in the charge to specify the pro¬ 
perty, in respect of which the riot is alleged to 
have taken place, and the omiesion could not 
be oured by having reoouree tos. 537* ol. (a) in 
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a case like the present, where tbo epcoification 
in tbo charge of tbe property in respect of 
which the riot is said to have taken place, 
would alter tbe whole complexion of (he case, 
Held, iurtber, the present case falls within 
the rule that, if persons are rightfully in posses¬ 
sion of land and find it necessary to protect 
themselves from aggression, they aro justified 
in taking piccautions and using suob force as 
is necessary to prevent the aggression and.tbe 
accused, therefore, merely exercised their right 
of private defence against the enoroacbmpnt by 
tbe opposite party. POBESH NATH SIRCAR 
V. Emperor, 33 C. 29S»2 C.L J. 516 (ll G. 
106, 22 0. 276. 3 C.W,N. 605, F .\24 C. 6S6. 16 
C. 206. D.) CB., 35 C 103 = 7 Cr L.J. 123.35 
C. 718 = 8 Or. L-J. 203. 12 C.W N- 384 = 7 Or. 
L.J- 256; D-, 36 0 158 = 8 O.L J- 69=12 C.W. 
N. 944 = 8 Ct. L.J. 129, 1 Ind. Cas. 794.] 

-S. 424 ( = 1882. 8. 424). 

Bee APPEAL. 

See APPELLATE COURT. 

See JUDGMENT. 

(3718)—S. 424 { = Cr»n. Pro. Cede, 1S82, 
s, 424)—AypcBafe Courf —Imputation on f/«c 
motives o/ the lower Coutl-—lt »s improper for 
an appellate Court to record in its judgment 
grave imputations on the motives of an officer 
wbo.se dei-isiou is under appeal, when such 
imputations have no other foundation than . 
suspicion. In re Yakoob SahIB, 2 Weir 535. | 

(3719)—a. 424 ( = Cr.m. I'ro. Code, 1882, 
s. 424}—Dufi/ Of appellate Cenrf.—It is the 
duty of an appellate Court in every case to 
examine the evidence for itself and to give to 
an accused ptreon, the benefit of any reason¬ 
able doubt which it may entertain after such 
examination. In every case, it is its duty to 
arrive at an independent opinion. In te 
Yakoob Sahib. 2 Weir 835. 

(3720)—a. 42i—Appellate Court whether en¬ 
titled to alter conviction for principal offence into 
one of abetment—A bettor present nt commission 
of offence, whether can be convicted of prtnctpnZ 
offence. —An Appellate Court cannot alter a con¬ 
viction of an accused into one of abetment. 
If an accused who abetted an offence was 
present at tbe commission of it. be is rightly 
convicted of tbe principal oSence. In re 
PERUMAL NAIDD, 15 Cf. L.J. 694 = 26 Ind. 
OaB. 143. 

(3721)-S. 424—See HIGH COURT, JURIS¬ 
DICTION OP—General, 2 Weir 534. 

(3722)— 8. 424- See Nob. 723, 3312. 3344 
to 8847, 8606, 3607 and 3696, supra. 

(3723)—Ss. 424, 367 ( = Cfm. Pro. Code, 
1882, ss. 424 and 367) —Duty of appellate Court, 
—Tbe appellate Court should decide both on 
tbe sufSciency of cbe prosecution evidence to 
warrant a oonviction, and on its reliability. 
Bamshib Ali Bhah, Petitioner, 2 Weir 586. 

(3724)— Ss. 424,367—Appellate Court—Judg- 
ment of—What it should contain.— 8. 424 ce^ 
with B, 367, Ciim. Fro. Coder reqniree the 

180 
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judgment in appeal to state tbo points for 
determination, tbo decision thereon and the 
reasons lor the decision. Where tbe trying 
Magistrate went very carefully into tbe circum¬ 
stances attending a search and tho finding of 
property, and recorded a definilo finding that 
the applicant could not be held responsible for 
the property found, and where the appellate 
Magistraie arrives at a diSorert finding and 
supports his fiudiog by tbo solitar\ remark ‘ I 
can see no reason to suspect fbe evidence as 
regards the finding of tho property.’ Held, 
that, in the circumstances of tho case, there 
was not a sufficient compliance wiih tbe provi¬ 
sions of tho Code of Criminal procedure as to 
wbat a judgment should contain- NttA Po 
Hanv. King Emperor, U.B.R. 1913. 2adQf., 
169 = 21 Ind. Cas. 170=14 Cr. L J. 570. 

— S. 426 = (1582, 8. 426; 1872, ss. 281, 297 
1861. a. 421). 

See APPEAL. 

(37251—a. 426 l = Cri7n. Pro. Code, 1882, 
s. 426) — Siwpcnston of sentence.- The culy 
Courts which have power to su.«peud the execu¬ 
tion of a seotence or order, are tbo Court to 
which an appeal lies and the High Court. A 
Sessions Judge has no power, therefore, to 
suspend tbe operation of tbe scuteoce passed on 
certain accused per-ons by a second class Magis¬ 
trate under s. 426. It is only wbc-n the convict¬ 
ed person had been released that the term 
during which tho sentence i.« suspended shall 
be (xcluded. GOVERNMENT PLEADER V. 
KODU MOIDIN ROWTHEK. 2 Weir 536. 

(372G)—8. 426—See Nos. 104. 1021. 2001, 
2514. 3068, 3434. 3562,3608,3010,3697, supra, 
3801, 3974. 3975, 4796. infra. 

(3727)—Ss. 42G, 439 (1 to 4). 440-See BAIL, 
6 M. 63 = 2 W’eir 409=2 Woit 577 = 2 Weir 656. 

(3728) —8a. 426, 439 fl to 4), 440 and 144— 
See Nuisance under Crim. pro. Code, 6 
N.W.P. 16. 

(3729)-Ss. 426. 439, 400—See REVISION- 
GENERAL Principles, 26 P R. 1880, Cr. 

(3730)—93. 426. 439. 403—See APPEAL- 
APPEAL FROM ACQUITTAL. Rat. Un. Cr.O. 73. 

fS731)—Ss. 426, 439. 440 { = Cnm. Pro- Code 
1872. 5 . 2 ^ 7 '.—Improper discharge—Powers of 
High Court.—The High Court’s interference 
with an improper diecharge is not limited to 
cases where there has been an error in law, the 
factB having been properly found by the Magis¬ 
trate. the law has been misapplied and the 
accused erronoously declared not to have com¬ 
mitted any ofience. It can set aside the order 
of discharge and order a re-trial, in cases where 
the evidence shows sufficient grounds forputting 
an siccueed person on his defence. In the matter 
of TROVLOKHYANATH MITTEB, IC L.R.SS. 

(37321— 8b. 426, 439, 440 {^Crim.Pro. Code, 
1872, s. 297 )—Improper acquittal—When High 
Court can interfere,—la) Under Act X of 1872, 
provision is made for an appeal by Government 
in eases of improper acquittal. (6) From this, 
and from the eiroumetance that s, 297 of the 
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Grim. Pro. Code, 1872, while it expressly gives 
power to the High Court to correot errors in 
d( improper discharge, conviction and 
RctUence, says nothing of improper acquittal, 
the intention of the Legislature seems to have 
been that there should be no interference with 
an acquittal, except on a formal appeal. 
EMPuross v. MIYAJI AHMED, 3 B. 180. [F., 15 
Cr. L.J. 236=23 Ind. Cas. 188 = 26 M L J. 160 
= 1914 M.W.N. 273; B.,L.B.R. 1872-1892,241.3 

(3733i — Ss. 426, 439. 440 (=Crim. Pro. Code, 
1672, s. 297)— Bevisional powers of Oie High 
Court- —The Hith Court exercised its revi'ional 
powers by taking judicial notice of a letter from 
the Government enquiring “ whether in the 
opinion of tbc High Court the judgment of the 
Magistrate was legal and equitable" and by 
disposing of it under s. 297, Grim. Pro. Code. 
Empress OF India v. Fox, 2 A. 522. [F., 
A.W.N. 1887, 144.] 

(37341—Ss. 426. 439, 440—See PRACTICE 
AND Procedure, a.W.N. 1862, 47. 

(3735)—Ss. 426, 439. 440—See REVISION- 
ACQUITTALS, 1 A. 139. 6 P.R, 1875. Cr..l A.l, 
F.B. 

(3736)—Bs. 426. 439. 440— See. REVISION- 
DISCHARGE OF ACCUSED. A.W.N l8Sl, 63. 

(3737)—Ss. 426, 439. 440—See REVISION- 
GENERAL PRINCIPLES, 13 P.R. 1880, Cr., 15 
P.R 1875, Cr. 

(3738)—Bs. 426. 439, 440-See REVISION- 
MATTERS PERTAINING TO EVIDENCE, 10 
P.R. 1977. Cr, 

(3739)—Ss. 426. 4.39, 440—See REVISION- 
QUESTION OF FACT, Rat. Uq. Cr. C. 177 = 
Cr. Rg. 31.8-1881. 

(3740)—8s. 426. 439, 440-See REVISION- 
SENTENCES, 3 A. 545. F.B.. 41 P.R. 1860, Or. 

13741)—Ss. 426. 439. 440, 144-See REVI¬ 
SION-MISCELLANEOUS Cases, i7 p.r. 1875, 
Cr. 

(3742)—Ss, 426, 439, 440. 144, 435—See 
Revision—miscellaneous, 2 P.R. 1880, Cr. 

(37431—Ss. 426. 439, 440. 476 { = Crm. Pro. 
Code, Act X of 1872, ss-297, 47))—Dtsfrtef 
Munsiff—Penal Code, s. 209.—Where a District 
Muneiff, after the oonfirmaiion of bis decree 
dismissing a suit as false, called on the plaiotifi 
to show oaure and eventually sent him to be 
tried by a Magistrate for an ofience under s. 209 
of the Penal Code, held that the order was one 
passed under s, 471 of the Crim. Pro. Code, 
and that, since the enquiry was not one in the 
nature of a judicial proceeding, the High Court 
could not revise it under s, 297 of the Crim. 
Pro. Code. Ram Gopad v. Sheo Khatik. 
A.W.N. 1882,92. [Disc., A.W.N. 1882, 229.] 

(3744)—Ss. 426, 439, 440, 477 (=Crm. Pro. 
Code, 1872, ss. 297. 472)— Powers of commif- 
Tnenf of a Court of Sessions—Revision by High 
Court,—Where a Sessions Judge directed the 
commitment to the Sessions of a person, under 
S. 472, Crim. Pro. Code, for trial on chargee 
under se. 193, 195, 211, 1.F.O., held, that the 
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order of commitment was not bad, merely 
because it included the charge under s. 193, 
I.P.C.. an ofience not exclusively triable by a 
Court of Sessions, Held by Stuart, G J„ 
(Spankie, J., doubling.) Tbe High Court has 
power under s. 297 tc set aside tbe commitment 
made by a Sessions Judge under s. 472 before 
the trial- EMPRESS OF INDIA v. LaCHUAN 
Singh. 2 A. 398. [F., 12 Cr. L.J. 60=8 Ind. 

Caa. 1161 = 33 P.R. 1910, Ct. = 57 P.L E. 1911 
= 60 P.W.R. 1910, Cr.] 

I3715)-Ss. 426, 439, 440, 623 ( = Crtm. Pro. 
Code. 1872. ss. 297. 416)—Proclamation under 
s. 4lG—Judicial proceeding—Queere. —Whether 
tbe issue by tbe Magistrate of a proclamation 
uoder a-416 of Ac( X of 1872 is a " judicial 
proceeding ” within tbe meaning of s. 297 of 
that Act. Empress OF INDIA V. Nilaubab 
BAUD, 2 A. 276. [P., 12 A.W.N. 102,] 

(3746)—Sa. 426, 614 (=Crtm. Pro. Code, Act 
X of 1882, ss. 426, 514)— Defect in bail bond 
—Forfeiture. —Where a bail bond fixes neither 
tbe time lot the production of tbe prisoner nor 
the place, itoanoot be forfeited on tbe noD> 
appearance of tbe prisoner. Where tbe bond 
>8 for tbe appearance of an appellant before the 
High Court, tbe District Magistrate has no 
jurisdiction to order forfeiture. In the matter 
of the petition of Cbattab SiNOH, A.W.N. 
1689, H. 

-S. 427 (=1862, 8. 427 : Presidency Hagfs- 

trate's Act. 1877, e. 168). 

(3747)—S. 427—Nos. 3565 and 3698. siipra. 

-S. 428 (=1682, 8. 426; 1872, s. 282. paras. 

4, 3. 4; 1861, 8. 422i. 

See APPEAL. 

(3748)—S. 428— Appellate Court directing 
further enquiry by pclicr.—8. 428 of Crim. Pro. 
Code, does not authorise ao appellate Court to 
send a case to tbe police for further investiga¬ 
tion. the ease having been originally started by 
a complaint in Court. QUEEN-EMPRBSS v. 
MahESHBI. a.W.N. 1900,130. 

(5749)—S. 428 ( = Cnm. Pro. Code. 1872, 
s. 282)—Order for further enquiry. —When per¬ 
sons accused of an offence are committed to the 
Court of Sessions under distinctly framed 
charges, and that Court takes all tbe evidence 
produced by the prosecutioo, and that evideuce 
faile to sustain the charge, tbe High Court will 
not, except in very exceptional circumstances, 
direct that further enquiry should be made or 
that additional evidence should be taken. 

Empress of India v. Fateh. 8 A. 317. 

(3750)— S- 42S—Dismissal of appeal after 
taking additional evidence—Right of accused to 
appeal to Eigh Court.—An appellant whose 
appeal is dismissed by an appellate Court, after 
it has taken additional evidence, under a. 428, 
has DO right of appeal to the High Court. 

Queen-Empress v.Isahak, 27 C. 872=4C. 
W.N. 497. 

(3751)—S. 428— Remand by appellate Court 
for additional evidence and finding—Iltegal>~^ 
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8. 429 of the Crim* Pro. Code does uot em¬ 
power ftD appellate Magistrate to call foe a 
fresh fiediog from a subordinate Magistrate. 
The appellate Magistrate is not competent to 
act upon the fioding by the Bob-Magistrate on 
the additional ©videDce. MUTHUKARUPl'AN 
8ERVA1 V. VRLLAYYA KUDUMBAN, 19l4 M. 
W.N, 778*18 Cr. L.J. 79 = 26 led. Ck8. 671. 

( 3752 )—s. 428 ( = Cftm. Pro. Code. 1872, 
as. 70. 282 )— 4 ssaMZi—JurisclicM 0 ?i—inquiry as 
to ploct whete ossouU was coniviitted^Power of 
appellate CourJ.—Tbopetitioner w«s complaiu- 
aot in a case of aasauU, in which the Assistant 
Magistrate of Purneah convicted the defendants, 
and sentenced them to various terms of impti- 
sooment and fine’. They appealed to the 
Sessions Judge, and the Judge, alter ordering a 
further enquiry as to the place where the assault 
was committed came to the conclusion that it 
had taken place within the district of Maldab. 
and that, therefore the Assistant Magietrate of 
Purneah had no jurisdiction. Beld, that the 
Judge bad no jurisdiction, under 8. 70, Cnm. | 
Pro. Code, to make such an order, the accused 
not having been prejudiced in bis defence ; and 
further that he ought not to have orderoo the 
enquiry as to the place where the assauit was 
committed, that question having no bearing on 
the guilt or innocence of the accused. SHEIKH 
MOHAMAD QOLAB V. MOHABEEB SINGH, 23 

W.R. Cr. 34. 

(3753)—'8. 428—Sre APl'EbLATB COUHT. 31 
C. 710. 

(S754) = S. 428—See ASSESSORS, 15 A. 136 = 
A.W.N, 1883, 50. 

(37551—8. 428—Appellate Court—Wbeu can 
call lor further evideoce-See LIBEL, 10 M L. 
T .506 = ( 1911 ) 2M.W.N. 576-12 lud. Cas- 961 
= 12 Or. L.J. 685*36M. 457. 

(37S61—8. 428—See Nos. 2223, 3525, 3626, 
3666, 3699 , 3700 and 3701, supra. 

(3757)—Ss. 428, 423 — Daly of appeUate 
Qourl—Adtniseion of <xddHionol tvidwet^^ 
ance upon moturs not in tvuicnce before 
flpprl/afa Court-Effect.—llho Bessiona Judge 
Id appeal, aotiog uudev 0 . 438, might take 
addiiioDal eyideoc© or order it to be takao by 
the Magietiatet but he must record bia reasoua 
lor edmittiog additional evidence and comply 
with the provisioDS of Cb.XXV as il the taking 
of such evidence was an enquiry. An appelate 
Court should not rely upon matters which ate 
not in evidence before it. In re CHINTH<^A- 
PUm KOTIAH, 8 M.L.T. 428=8 lod. Cae. 
948all Cr. L.J. 184 = 1910 M.V*N. 829. 

(8768)—Ss. 428, 437, 439-Poii;er 0 / Sessions 
Jt^ge or District Magistrate to take, or to direct 
the taking of evidence supplementary to ths 
evidence given %n the lower Courl.—8 437 
doee not authoriee a Bessiona Judge or Disttict 
Magiatrate to take evidence or to direot evidence 
to be taken auppiemeoting the evidence given 
in the lower Oourt, He is authorUed^ to direct 
4 further enquiry, but not to take evidence or 
direot evidence to be takeD« Under a. 426i an 
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appellate Court dealing with an appeal may 
direot additional evidence to bo taken and itself 
record such ovidcDCO- The High Court, uudor 
8 . 439, lias powers as an appollalo Court to 
direct evidence 10 bo taken. No such powers 
are given to the Session Judge or the District 
Magistrate under s. 4b7. MONI MOHUN 
MONDOL V. ISHWAR CHUNDKU MOOKERJEE, 

6 C.L.J. 291 = 6 Cr. L.J. 357. [I?., « M.L.T. 

«1«6 lod. Cas. 12*11 Cr. L.J. 221.J 

( 375 g)_ 55 . 428, 537—Ordrr for fresh 

evidence under $. Failure (0 rectrarcaso^is 

_ Order calling for finding instead of evidence^ 

Irregularities—]yhe(her cured by s. 537.—The 
fnilure of a Deputy Magistrate to stale bis roa* 
sons lor ordering fresh evidence under s. 428, 
Crim. Pro. Code, is an irreguUrity that is cured 
by s. 637. But where he disregarded the pro* 
visions of the section by calling for a finding 
instead of merely calling for the evidence, his 
order will bo set aside and the case will have to 
be re.tried. KlNG-EMPEROR v. KaRNAM 
BENU PaTNaik, 9 M L.T. 406*10 Ind. Cae. 
290=12 Cr. L.J. 240. 

(3760J—428, S40—Po 2 /‘er of appellate 
Court to lake aaaitional evidence^Pen<il Code, 

5 . 411 —Dishonestly receiving or retaining stolen 
property—Article of small valut—Eecent posses^ 
sion—bufden of proof—Evidence Act. 3 . 1 x 4 (a). 
—The powers of a Crimionl Appellate Court, 
under s. 428 of the Crim. Pro. Code,i are not 
i aoalogous to those conferred on a Civil Appellate 
1 Court uodef 3 - 568 of the Crim Pro. Code, 1882. 

! A Court of crimiual appeal can take additional 
evidence at any time; only it must record its 
reasons for so doing. Where the accused was 
convicted under 8.411,1 P.C.,o( having beenm 
dishonesii posstpsion of Biolen property, vis., a 
copper vessel, which was disoovered seven 
months after its loss. that the conviction 

was bad. as the onus was on the prosecution to 
prove guilty knowledge, and the failure of ao* 
oueed to account for his possession did not relieve 
the prosecutiou of the burden of proving that bis 
possession was dishonest. In re BHAMI LUXU- 
MAN SHaNBAGA.S M.L.T. 418-8 lod. Cas. 146 
-1910 H.W N. 419. 

_a. 429 (-1BB2.B. 429 ; 1872 8 . 27i-B). 

See APPEAL. 

(3761)—8. 429—See Nos. 1211, 1924 and 
2960, supra. 

( 3762 )—Ss. 429, 439 ( = Crim. Pro. Code, 
1883 ss. 429 and 439)—Puls tiswd by Btgh 
Court on a Magistrate—Proadute.—Viheio a 
Division Bench of the High Court issues a 
rule calling upon the Magistrate to show cause 
why the convioiion and sentence should not be 
set aside on the ground that there was no evi¬ 
dence on the record connecting the accused 
with the ofience, the High Court is not confined 
to see whether there is any evidence to go to 
the jury. The rule should be read, with the 
judgments which were before the Court at the- 
time it was granted, reasonably in favour of the 
accused. RAKHAL NlKABl v. QOBEN-Ett- 
FBSS6 2 C.W.N. 81.' 
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129 and 539 — See THEFT- 
GENKIt \L — VVH-\T CONSTITUTES THEFT, 27 
C, 501 - 1 C.W.N. 480. 

-S. 430 ( = 1832. s. 430; 1872, 8. 285, 1861, 

8. 423). 

()7C1)—S 430—See review, 7 B.H.C. Cr. 
07. 

{176‘>)-S. 430 — See SESSIONS JUDGE. 
JL’UISDICTION OF. 1 M.H.C. 4. 

(3700)—S. 430-See Nos. 3609. 3611,3701, 
supra. No. .3346, infra, 

-S, 431 (= 1882. 8. 431). 

See Abatement of appeal. 

See APPEAL. 

(3707)—S. 131 ( = Cri»i. Pro. Code, 1R82. 
s 431)— DkoiIi of appellant fentiinrj appeal — 
Effect. —Where one of two appellants who bad 
appealed again-u their convictions, dies pending 
tbe dccisicjii of the appeal, bis appeal abates 
under s. 431, Crim. Pro. Code. The matter 
cannot be considered in tbe revision side of tbe 
High Court, whoa the case depends on appce> 
oiation of evidence. Tbo remedy open to tbe 
rcpresentitive.s of the decei'-ed appellant is by 
application to tbe Governor-in-Couocil ; and 
these rspresQDtatives will, if (bey so desire, be 
futriisbed with a copy of the judgment of the 
High Court in tbs appeal of the co-prisoner to 
support any such application. In re CHAND, 
Rat, Un Cr. C. 707 = Cr. Rg. 40 of 1894. 

(3768)—S. 431—See ABATEMENT OP RE¬ 
VISION, 6 P.R. 1893, Cr. 

(3769)—S. 431—See RevISION-MatTEBS 
Pertaining to Evidence. 19 B. 7i4 = Rat. 
Un. Cr. C. 707=Cr. Rg. 40 of 1894. 

-S. 432 ( = 1882, 8 432). 

See HIGH COURT. JURISDICTION OP. 

See HIGH Court, Superintendence and 
Powers of, 

See Reference to High Court. 

See Revision. 

(3770) —S. Reference by District ifagt.<i- 
/rflfe—0;/inion soficifed.—Except in oases where 
there is a reference under s. 43'2, a High Court 
OdDDOb apd will DOt express an opinioo upon 
any questtoni unless it is brought before it in 
tbe ordinary w^^y by application for revision, 
Crown v. Bakuli. 9 Cr. L. J. 248 = 1 S.L.R. 
4, Cr. 

(3771)—S. 432 (2)—See CHARGE To|jDRy— 
Misdirection, 2Weic goi. 

(3772)—a. 432—See Nos. 2505, 2506, supra. 

-S. 433 ( = 1882. 8, 433). 

(3773)—8. 433—See No. 2207, supra, 

-a. 434 (=1892, 8. 434; Act X of 1873, 

B. 101). 

See High Court, Jurisdiction op — 
Revisionad powers op High Court. 


Grim. Pro. Code (Act Y of 1898)—'Confmued, 

See Reference to High Court. 

See REVIEW, 

' See Revision. 

1 (3774) —S. 434 ( = Crim. Pro. Code. 1882, 

s. 434)—Peserring of question of law on appli- 
; cation bp prisoner's counsel—Right to begin— 
Nature of Btqh Court's power under section .— 
Where, on tbe app’ication of the prisoner's 
counsel, a question of law has been reserved 
for the decision of tbe Court under e. 434, the 
counsel for tbe prisoner has the rigbc to begin. 
The power which the High Court exercises 
under 3. 434 is that of review, and tbe Court is 
a Court of reference and revision- QUEEN* 

Empress v. appa Subhana Mendbe, 8 B. 
200. [i?.. 3 L.B.R. 75.) 

(3775) — S. 434—Peservafion of points. —At 
the clcse of tbe summing up by the Judge, tbe 
. Counsel for tbe accused asked for a reservation, 
under s- 434, Crim. Fro. Code, upon tbe follow* 
I ing points ;—(1) Whether there is any euflicieot 
. order or authority, within tbs meaning of 
I 8. 196, Crim Pro. Code, for tbe complaint made 
in this case. (2) Whether the High Court bad 
power, notwithstanding tbe absence of a suifi* 

I cient order or authority, to accept the commit* 

, ment under s. 532, aud to proceed with tbe trial. 
(3) Whether disafieetion means simply want of 
affection in any degree towards tbe British rule 
or its representative!). Tbe Judge refused to 
reserve them, Tbe Full Bench refused leave 
I to appeal to tbe Privy Council. QUEEN* 

Empress v. Bal Gangadhab tilak, 22 B. 

112 . 

(3776)—S. 434—See Nos. 1259 and 3034, 

• supra. 

I (3777)—Ss. 434 and 439—See SENTENCE— 
j Powers of appellate Court, enhance* 
i ment. 3 M.L.T. 312 = 7 Cr. L.J. 3G1. 

j -S 435, paras. 1 to S ( = 1882. s. 435 ; 1872, 

B9. 294. 299, para, 1, 520 ; 1861, sa. 405, 

I 434). 

See High Court, jurisdiction of. 

I See High Court. Superintendence 
I AND Powers of. 

See Reference to High Court. 

See Review. 

See REVISION. 

(3778)—S. 435 {=Crim. Pro. Code, 1872, 
ss. 294 and 295. para. 1 ; 1861—1369, s- 405)— 
Power of Joint Sessions Judge.—A Joint Sessions 
Judge cannot act where a Magistrate has made 
an order aa to possession of land without judicial 
enquiry, under s. 295, wnicb applies only to tbe 
Sessions Judge of tbe division. SHOINDOO 

NosHYOv. Rung Lalljh.ah, 2SW.R. Cr. 
21. 

(3779)— S. iS5—Practice. —The object of the 
legislature, in s. 435 of the Grim. Pro, Code is 
to set right some patent defect or error and not 
to give the High Court a roving commission to 
look out for some trace of a possible error. 

Empress t. Dukes, A.W.H, 1899, 188. 
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Cplm. Pro. Code (Act Y of 1898)— 

(3780)—s. 435 ( = Crm. Pro, Code, 1682. 
s. 436)—Scope of —The reason for the substitu¬ 
tion of the word “ inferior ” in the Code of 1882 
for the word “ subordinate ” used in the corro- 
sponding s. 296 of the Code of 1872 is to meet 
the rulings, that a District Magistrate is not 
subordinate to the Sessions Judge, and to provide 
that, nevertbolcss, tho revisional authority of 
the latter over the former should rernain 
unquestionable. Of course, other Magistrates of 
the District are “ subordinate ” and, therefore. 

“ inferior’’ to the District Magistrate. OPEN- 
DBO Nath Ghose v. Dukhini Bewa, 12 C. 
473. F.B. 

( 3781 )—S, 435 ( = Crim. Pro. Code. 1882, 
s. 435)—Poiwers of Bigh Court undet —Revi¬ 
sion.—Under s, 4y5 of the Code of 1882. the 
High Court has power to call for and examine 
the record of any proceeding before an inferior 
Court for the purpose of satisfying itself as to 
the correctness, legality or propriety of any 
sentence or order recorded or passed, and as to 
the regularity of any proceeding of such inferior 
Court. In re G.^NGAMUA, 2 Weir 538 = 2 
Weir 669. 

( 8782 )— S. 435— 2^o«-ezercise or improper 
exei cise of poicers of dtscrefion veiled in a Afo^is- 
trale-Uigh Court'i powers of interference.— 
S. 435 3 l the Code gives tho High Court ample 
power to interfere, should it see fit to do so, 
in any case where a Magistrate has either refused 
to exercise a discretion vested in him by the 
law, or has exercised that discretion in au im¬ 
proper manner, or on improper grounds. 
NIZAM OF HYDEKAliAD V. A. M. J.ACOB, 19 
C. 52. 

(3783)—S. 435 i-Crim. Pro. Code, 1872, 
s. 435)—Revisionoi powers of Disirici Magis¬ 
trate.—A District Magistrate is justified, under 
e. 435, Code of Criminal Procedure, 1882. in 
calling for and examining tho proceedings of 
any Magistrate of whatever class in his own 
district, even a Magistrate of the first class 
exercising jurisdiction in the same district. 
In the matter oj a ttference by the JUDICIAL 
Commissioner op British Burma under 
8. 76 OF THE Burma courts act of 1875, 
L.B.R, 1872-1892, 387 

( 3784 )_g. 435—Revisional powers of District 
Magistrate. —A District Magistrate is compet¬ 
ent to call for and examine the record of the 
proceedings before a first class Magistrate, 
situate within the local limits of hi.s jurisdic¬ 
tion, in the matter of GaNGA PEBSHAD, 
8. C. 88. Oudh, (5 A.W.N. 267 and 8 M. 18, 

R.) 

(3784-a)—S. 436 — Revisional powers of 
Dislric.i Magistrate. — A District Magistrate 
is competent, nnder s. 435 of the Crim. Pro, 
Code, to call fori and deal with, the record of 
any proceeding before any Magistrate of what¬ 
ever class in hie own district. OPENDBA 

Nath Qhosb v. dukhini Bbwa. 12 C. 478, 
F. B. (F.. L.B.B. 1872—1892. 887.] 


Crlni. Pro. Code (Act Y of 1898)—confinaci. 

(3785)—S. 435 —Beiercntfl fo Disfrief Magis¬ 
trate-Power of District Magistrate to record 
evidence.—The Code does not empower a Die- 
trict Magistrate to record evidence of bin own 
motion in a oaso which comes before him under 
8 . 435 KiNG-EMPEROR v. MULLA IHRA- 
HIM AUDUL, 3 Bom. L.R. 677. 

(3706J—S. 435—i/tff/t Court—Criminal revi¬ 
sion jurisdiction—Penal Code, s. 124-A Sedi- 
tion—dtUnipt to publish sedition—Intention in 
sedition is a question Of fact' —I' is the settled 
practice of the High Court to re'use to interfere, 
in the exercise of its revision.al jurisdiction, in 
regard to findings of fact except on very excep- 
• innal grounds, such as mis statement of evi¬ 
dence by the lower Court or the misconstriic- 
tioD of documents, or the placing by that Court 
of tbe onus of proof on tbe accused contrary to 
tbe law of evidence. To constitute an attempt 
punishable under the Penal Code, all that is 
necessary is some external act, something 
tangible and ostenaible, of which the law can 
take bold as an act showing progress towards 
tbe actual commission ol the ofieuce- It does 
not matter that the progress was interrupted. 
An attempt to publish sediliou is complete as 
sooo as the copy containing it is sold. It is 
none the less an attempt because something 
extevoal to the accused Lappened. which 
nreventod a petu.sal of tbe article by the buyers 
or any other member of the public. In oflencos 
punishable under s. 12l-A| Penal Code, the 
question ol intention is one of fac*;. Held, on 
con.structioii of the article in question, that its 
i object and intention was to bring tbe Goyern- 
1 ment ccintemplated by 8 . 124-A into hatred and 
contempt. KMPEROR v. GaNESH BaLVANT 
MODAK, 42 Bora. L.R. 21. 

( 3707 ,—s. 436 —Judgment, contents of — Re- 
vision—Criminal cases—Power of Chief Court 
toixpunge passngt from judgment .—It is im¬ 
proper on tho part of a Magistrate to record 
an opinion of the guilt of a person who is 
discharged, when tho evidence for the prosecu¬ 
tion does not justify the framing of a charge. 
When a Magistrate discharged the accused, but. 
by a passage in the judgment, recommended 
the police to insert his name in their list of 
bad charaoters. and tbe Getsions Judge, on the 
authority of Punjab Law Reporter. No. 164 of 

1901, sent tbe case to the Chief Court for 
orders, the Chief Court directed the recommen¬ 
dation to be expunged from the judgment. 
MODI SHAH V. CROWN, 80 P.L.R. 1904. 

(3788)—S. 435 l = Ctim- Pro. Code. 1882. 
8 . 4 Z5)—AFp3al to District Magistrate by one of 
several accused—Power of the latier to take 
cognizance of the sentence passed on another who 
has not appealed.—A District Magistrate baa 
DO jurisdiotion, while dealing with the appeal 
of one ol several accused persons, to take 
cognizance ol tho conviction and sentence 
passed on another accused who has not appealed 
to him, except by reporting it to tbe High 
Court. Where the District Magistrate set aside 
the coDviotioD and sentence passed on an ao- 
oosed person not appealing and transferred the 
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'Crira. Pro. Code (Act Y of 1898)—continued. 

case tn a Sub-Divisioaal Magistrate, who com- 
loitted that accused to the Court of Sessions. 
hell, that the order of the District Magistrate, 
with iho proceadings taken thereunder, up to 
and inclusive of the order of commitment, 
should be set aside. QUEEN-EMPRESS v. 
BREIK MOHIDEES. Rat. Uo. Cr. C. 358*Cr. 
Rg 1 of 1888. 

(.3789)—S. 435 (^Crim. Pro. Code, 1972. 
g_ . 295 )—Submission ot record of inferior Court 
to Biqh Court by Sessions Judqe—Explanation 
(or order passed.~k Sessions Judge calling for 
the record of an inferior Court under s. 295 
must, in submitting the records of the case for 
the orders of the High Court, also obtain and 
submit an explanation, from the inforiotCourt, 
of the order passed by it. MAILAMDI FAKIR 
V. TaRIPUELA rfl.AMANlK. 8 C. 614. 

(3790) —S. 435 ( = Crim. Pro. Code. 1882, 
s. 435)—Li/crior Criuiina/ Courf. vieanina of. 
—The words “ioferior Criminal Courf’ in 
s. 435 of the Crim- Pro. Code mean inferior so 
far as regards the particular matter in respect 
to which the superior Court is asked to exercise 
its revisional jurisdiction. NORIN KRISTO 
MOOKERJRE V. RDSSICK LALL LARA, 10 C. 
268 = 8 Inti. Jur. 376. [Diss.. 9 B. 100, 8 M. 
18, F.B,=9 Ind, Jur. 73 = 2 Weir 540: F.. 7 A. 
134=A,W.N. IP84. 286. 10 C. 551 : B., 36 M. 
275 = 12 M.L.T. 439 = 1912 M.W.N. 1154 = 23 
M.L J. 499-17 Ind. Cas. 65 = 13 Ct. L.J. 763 ; 
D., 12 C. 473, F.B.] 


( 379 \)_S. British Consul in the domi¬ 
nions of SuUnn of Muscat—Revisional jurisdic¬ 
tion of Bombay Hiqh Court.—The High Court 
at Bombay has no criminal revisional jurisdic¬ 
tion over the proceedings of Her Majesty 8 
Consul within the dominions of the Sultan of 
Muscat. In re RATTANSBE PDRSHOTAM, 

B. 471 = 1 Bora. L.R.840. 


(3792)—S. 435— Court-Revtsion—In¬ 
ferior Criminal Court—District Begtslrar— 
Order qranting saMCftort to prosecute. ibe 
District Registrar not being an 
Criminal Court ” within the meaning of s. 435 
ot the Code, an order passed by him 
.anotion to prosecutes prrsou for an oaence 
oarrnot lo revised by ‘'■"H.ah Court under 
s. 435. In re ARDESHB KaVASJI. 14 Bom. L. 
R. 970=1 Bom. Cr. C, 214 = 13 Cr. L.J. 845 

17 Ind. Cas. 717. 


(3793)--S. 435—588 ACT IX OF 1890, s. 113, 
13 P.R. 1891, Ct. 


fq7Q4l—8 435 -See BEN. ACT III OF 1889, 
e .449 3 0.L.J. 90 = 10 C.W.N, 182 = 3 Cr. L. 
J. 211 = 33 0. 287. 

f3795)-S. 435 - 588 BOW ACT IV OF 1890. 
8 44 l 2 Bom. L.R 1029=8 Ind. Cas. 747. 


(3796)—B. 426— 588 BOM. ACT IV OF 1890, 
8. 46. Bat. Un. Ct. 0. 692=Ct, Rg. 18 of 1894. 

(3797)—S. 435—See BOM. ACT III OP 1901, 
s, 86, 9 Bom. L.R. 1317 = 6 Cr. L.J. 425. 


Crim. Pro. Code (Act Y of 1898)—continued. 

(3793)—S. 435—SceDlSPUTB AS TO POSSES¬ 
SION OP IMMOVEABLE PROPERTY, 4 A.L.J. 
91 = A.W.N. 1907, 50 = 5 Cr. L.J. 117. 

(3799)—S. 435—Accused discharged for want 
of jurisdiction—Appeal—Revision-See JURIS¬ 
DICTION—GENER.m,, 9 A.L.J. 51=13 Ind. 
Cas. 921 = 34 A. 116 = 13 Cr. L.J. 169. 

(3300)—S. 435—See SENTENCE—FINE, A. 
W.N. 1898, 109. 

(.3801)—S. 435—See SENTENCE—Powers 
OF APPELLATE COURT-REVERSAL, 22 B. 760. 

(3802)—S. 435 ( 1 , 2 , 3)—See BOM. ACT IV 
OF 1890, s. 43. Rat. Un. Cr.C. 540 = Cr, Rg. 13 
of 1891. 

(3803)—8- 435—See Nos. 42, 102, HI. 135 to 
133. 306, 309, 413, 428. 648, 923. 1022 -to 1028 
1032-0. 1)92. 1212 to 1223. 1237. 1276. 1278, 
1300, 1534, 1635, 1653. 1839, 1841 to 1844, 
1876-0, 2002, 2061, 2096, 2097, 2124. 2141, 
2172. 2512, 2625, 2626, 2876, 3612, 3698, 3702 
to 3705 and 3742, supra, and Nos. 4045-a, 4049, 
4210. 4210-a, 4211, 4212 and 4842, infra. 

(3804)—Ss. 435 (1, 2 and 3), 426. 439 (1, 2, 
3 and 4), and 440 (»ss. 296 ond 297 o/f/ieiCode 
of 1672)—Remand of dismissed case for re-trial 
—Procedure of superior Magistrate. —A District 
Magistrate cannot,remand a case, once enquired 
into and dismissed, for retrial by a subordinate 
Magistrate. (20 W.R. Cr. Rul. 47, 1 CaJ. 282, 
p. 2, supra, Referred to). He can accept a 
fresh oomplaiot, if fresh evidence be procurable 
or report the case, in the absence of fresh 
evidence, for the orders of the High Court under 
6 . 297. In the matter of the pelilion of DiJAHUR 
DUTT, 4 C, 647. [H.. 29 M. 126 = 16 M.L-J. 

79 = 1 M.L.T. 31. 5 C.W.N. 457, 2 L.B.R. 27.] 

(3805)—S. 435 (3)—Jurtsdiefion of High 
Courf.—The jurisdiction of the High Court not 
appointed by Royal Charter to interfere on 
revision in proceedings taken under ch. XII is 
entirely barred by sub-s. 3 of s. 435 of the 
Crim. Pro. Code RAJ CHUNDRO v. PoSEIN, 
2 L B.R, 239. (24 B. 527. 27 C. 892. 6 C.W.N. 
737. 26 0. 183, 27 C. 259.30 C. 155, 2 P.R. 
1899, Cr. 23 P.R. 1902. Ot..iR.) [R.. 4 L.B.R. 
75.] 

(3306)— 8 s 435 (3). 449, 47 6, 537—Sec RE- 
VISION - GENERAL, PRINCIPLES, 3 L.B.R. 
231. F.B. 

( 3007 ) _g. 435 (4)—See COMMITMENT TO 
SESSIONS Court, 26 M. 477 = 2 Weir 542. 

(3808)—Ss. 435 (4) 436, 437, 438—Disc/iorge 
by inferior Criminal Court—Order for further 
inquiry by District Magistrate—Sessions Court 
not competent to report the case under s. 438 to 
Chief Court—Scope of s. 435 ( 4 )—Frpression 
“ further application ” ins. 435 ( 4 ) — Afeonin?. 

A Court of Sessions is not empowered to report 
to the Chief Court under s. 438, Crim. Pto. 
Code, the order of a District Magistrate that 
urtber enquiry be held by an inferior Criminal 
Court into the case of an accused parson who 
has been discharged by that inferior Crifflinw 
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Cclm. Pro. Code (Act Y of 1898 )—conitnued. 

Court. (26 M. 477 and 17 M.L.J. 153, E.) 

8. 485 (4), Grim. Pro. Code, applies to all 
cases in which either a District MaRistrate 
or a Sessions Judge has taken action, or 
has refused to taka action, under s. 435 
or 136, or 437 or 438. the object of the sab- 
SBotion being the avoidance of a oonfliot be¬ 
tween the orders of the District tlagistrate and 
the Sessions Judge ; and the words ‘ further 
application ’ in s. 435 (4) mean any other 
application in respoct ol the order in question 
of the inferior Criminal Court. CROWN v. 
Waryam and Ralla, 10 P.R. 1912, Cr. = 18 
Ind. Caa. 886 = 14 Cr. L.J. 134 = 117 P.L R. 
1913. 

(3909)—Ss. 435 (4). 437. 528 — Furflter 
enquiry —Dismissai, order of, by subordinate 
Magistrate—District Magistrate, finding of. on 
avplicalion by complainant—Sessions Judge, 
order by. directing further enquiry xnto com- 
pJainf, if without jurisdiction—Jurisdiction of 
Sessions Judge, to direct further enquiry when 
District Magistrate, having co ordinalejurisdic- 
lion, refused to direct further enquiry —A com¬ 
plaint of an oQence under s. 406. Penal Code, 
was disposed of by the trying Magistrate, with 
the order •'Enter mistake of law, s. 406. 
Penal Code.” The ccmplainant thereupon put 
in another complaint before the District Magis- 
trate, who sent it to the trying Magistrate for 
judicial enquiry and report, and after consider¬ 
ing his report, ho directed that the cate should 
be entered as false and as the outcome of a civil 
dispute. The complainant then moved the 
Sessions Judge, who ordered a further enquiry 
under s. 437. Crim. Pro. Code ; Beld, that the 
order of the trying Magistrate was an order of 
dismisstkl ot thscompl^iot* (6 C.W*N. 633, 8 
C.W.N. 456, E.) The District Magiatrato, 
when he proceeded to revise that order and to 
have a further enquiry made, must have acted 
under s. 435, Crim. Pro. Code, as the case 
having been dispceed of by a competent author¬ 
ity, it could not have been withdrawn by the 
District Magistrate to his own file under s. 5'28 
of the Code, nor could he have directed a further 
enquiry under any other provisions of the Code. 
H«fd further, that, having regard to tho pro¬ 
visions of 8. 435, sub s. (4) of the Code, the 
Sessions Judge should not have directed a 
further enquiry into the matter. SHAIKH 
BiDHiK V. Shaikh chakari khansama. 17 
O.L.J. 608 = 17 C.W.N. 451 = 18 Ind. Cai. 683 = 
14 Cr.L.J. 123. 

(3810) —Ss. 435, 107, 614 ( = Crim. Pro. 
Code, 83 . 294 ond b02)—Forfeiture of security 
bond—Order for levying the penally, whether 
appealable.—Ka order levying penalty on 
forfeiture of a bond for keeping the peace is not 
appealable, inasmuch as the person beld liable 
to the penalty is not, within the meaning 
of the Codeoonvicted on a “trial.” Where a 
Deputy Magistrate, deciding that a bond for 
keeping the peace bad been forfeited, levied the 
penalty noder a, 502, and the Bessions Judge 
on appeal reversed the order, held, that the 
order of the Uagietrato was nqt open to appeal. 


Crim. Pro. Code (Act Y of 1898)—confintied. 

ANANTHACHARI V. ananathachari. 2 M. 
169. [R., 5 P.R. 1910. Ct. = 169 P.L.R. 1910 

= 6 P W.R. 1910, Cr. = 5 Ind. Gas. 827 = 11 Cr. 
L.J. 252.) 

(3811)—Bs. 435, IIS—See REVISION— QUES- 
TION ok fact. 9 Bom, L.R. 1385 = 7 Cr. L.J. 

24 = 3 M.L.T. 53. 

(3812)—Ss. 435. 121—Order declaring bond 
taken under ss. 20, 21—Sind Frontier Regula¬ 
tion. forfeited—Revision—See BOM. REG. Ill 
OF 1892, ss. 20, 21, 23. 7 S.L.R. 191 = 15 Cr.L. 

J. 544 = 24 Ind. Cas. 962. 

(38131—83. 435 and 195 —See SANCTION TO 
PROSECUTE— authorities CO.MPETENT TO 
GRANT SANCTION. ETC., '2 Weir IGO. 

(3814)—8s. 435 and 436 (6)—See DISTRICT 
Magistrate. L.B.R. 1693—1900, 136. 

(3815)—Ss. 435. 436. 437 and 5S2—Discharge 
of accused charged with an offence exclusively 
triable by Court of Session—Further esiguiry- 
Pouters of District Magistrate and Sesstuws 
Judfie-—Under a. 430. the Sessions Judge and 
the District Magistrate have co-ordinate powers, 
in a case exclusively triable by a Court of 
Session, either to order commitment upon the 
evidence already taken or to direct a fresh 
enquiry, if the Magistrate has improperly dis¬ 
charged the accused person. QuEEN-EMPRESS 

V, SURENur.a Nath Sarkau, 28 C. 397=5 C. 

W. N 574. (10 B. 319, E.) [F.. 31 M. 40- 

7 Cr.L J. 29 = 3M L.T. -25: E,, 107 P.L.R. 1911 
= 11 P.W.R. 1910. Ct.«6 Ind. Cas. 991 = 11 Cr. 
L.J. 347.1 

(3816)—3.1. 435, 437 ( = Cnm. Pro. Code, 
1882. 5S. 435 to id!)—Distinction between tn- 
fertor and subordinate Magistrates—Powers of 
District Magistrates under s. 435.—The term 
“subordinate" in 6. 437 ia comprised in the term 
"inferior” iu s. 435. Tho reason for the employ¬ 
ment of tho latter term iu as. 435 and 436, was 
that in both those sections, the Court of Sessiona 
and the District Magistrate are combined, and 
the Magistrates other than the District Magis¬ 
trate, though suboedinato to him are not 
generally so to the Court of Sessions. It was 
necessary, therefore, in ss. 435 and 436, to 
employ a term applicable to tho relation of the 
Magistracy both to the supervising authority and 
the appellate tribunal. In 8, 437, in which the 
Dislriot Magistrate is dealt with separately from 
the Court of Session, the use of the term 
“inferior” ie no longer necessary and therefore 
the term “ subordinate ” is used. (E., 12 0. 
473.] Reading S3. 435 and 437 with s. 17, a 
District Magistrate has jurisdiction to entertain 
an application to call for and examine the record 
of a case in which a complaint was dismissed 
by a First Class Magistrate under s. 203, Crim. 
Pro. Code. In the matter of the petition of 
PADMANABHA, 8 M. 18 = 2 Weir 840 = 9 Ind. 
Jar. 73. (100.268, Dies.) [E., 9 Cr.L.J. 104 
= 25 P.R. 1906, Cr.] 

(3817)—Sa. 435, 437—Eeuision application 
dismissed by Sessions Judge for want of prose- 
ett^ion—Disfrief Magistrate’s power to order 
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Crim. Pro ,Code (Act Y of 1898)-con<mti€d. 


furihcr ct^r^niry into case. —Where, at the time 
when a M^igistrate exercised his power 

of revision, there whs do applicatioD before the 
So'Sirn^ Judfio, nor bad the latter exercised bis 
p )wor r>f revision, baviog merely rejected one 
uofore him for want of prosecution, heldf that 
the District Mngi?^trale bad power to entertain 
the t-ubsequent application and to order further 
eu(iuiry into the case. The intention of the 
Lcui^iature in enacting the last clause of s. 435, 
Grim, Pro. Code, is to prevent the Sessions 
Judge and the District Magistrate fcocn simul¬ 
taneously r xcrcisitig their powers of revision in 
such a way as would amount to one of them, as 
it were, hearing an appeal from, or reviewing 
an order passed bv the other of them. Drbi 
Din V. KlNG-EMPfiROR. 4 OX. 119. 

(3815^) —Ss. 435 and 437— Charter Act, $. 35 

— Cri'iiixnoi procfcaings, pending in subordinate 
Court^intcrfemice of /}-gli CoujI, if hgal-^ , 
Civ. r?r). Code (luOS), O.V, r. 10. and 0. XVI, : 
r. 8— Service of szonnions on ivUncsses, U'hen < 
co7)iple(e—Process set ver, if (ntitled to a general 
right of entry ^Suvwions directed to one address 

— Process server entering ivUhout 2 >^ynii$$ion 
another house at a (Hifc}ent addrcs!>, illegal^ i 
Owne'/ of house asking (he peon to get out, if ' 
amounts to an offeme^' liidava, Rascal,* use ' 
of, whether evidence on intention to provoke a 
breach of the peace—Penal Code, ss, 189 and 
504, ingiedicnts necessary to constitute offences 
under. —The High Court has jurisdictiOD to 
interfere any stage of criminal proceedings 
ponding before a subordinate Court if it con- 
eiders that such interference is required in the 
interests of justice, But this power ought to be 
exorcised with great care and only in rare and 
exceptional cases. No hard and fast rule can 
be laid down as regards the class of cases in 
which the High Court will intorfore. (22 C. 131, 

25 C- 293, 26 C. 786, 20 B. 643, F.) The 
probability of the accused* being eventually 
acquitted after a protracted trial is no ground 
for the non-interference of the High Court at 
an earlier stage to save a man from a groundless 
and vexatious prosecution. Under O. V, r, 10 
and O. XVI, r. 8, Civ. Pro. Code, service of 
summons is complete when it is tendered to 
the witness, and hie refusal to sign the original j 
is immatoriah The mere entrusting of a sub- j 
pcDua to a procose-server does not give him a ' 
general right of entry into any house without , 
the permission of its owner or of the person in 
charge of it In the absence of anything 
else to show that the accused intended to 
obstruct or did as a matter of fact obstruct 
the service of a summons, merely asking a 
process-server to go out of a house, accompanied ^ 
by abuse, without any threat of violence, does | 
Dotamouut to an ofience under s* 189, I.P*C« 

To constitute an offence under s. 189, l.P.C, 
there must be a threat of injury to a public 
servant for the purpose of inducing him to do 
any act, or forbear or delay to do any act, con¬ 
nected with the exercise of bis public function. 
Mere abuse, without an intention to cause a 
breach of the peace or knowledge that a breach j 
of the peace is likely, does not amount to an j 


offence under s. 504, I.PX. An intention to 
provoke a breach of the peace cannot be inferred 
from the mere use of the expression 'Badava 
Rascal/ however improper the language may 
be. InreS. Kuppqswami Aiyar, 28 M.L.J. 
505 = 2 L. W. 463-17 M. L. T. 398=1915 
U.W.N. 385 = 29 Ind.Cas 109. 

(3819)—Ss, 435 and 437—See FURTHER 
Enquiry, 5 M L.T. 356 = 32 M. 214 = 3 Ind, 
Cas. 48S. 7 A. 134, 6 M.L.T. 157. 

(38*20) —Bs. 435 and 437— See BESSIONB 

Judge, Jurisdiction of, it M.L.j, 153 = 2 

M.L.T. 24 = 5 Cr. L J. 182* 

(3821)—Ss. 435, 437, 165 and 94-Dis/rtc< 
Magistrate, power of, to order further enquiry 
after discharge^-^Eouse search by Police efficer 
—General search’^Search for specific arfiefe— 
Criminal trespass —Right of private defence^ 
Penal Codct ss. 97, 99.—Every person has a 
right, subject to the restriction contained in 
s. 99, Penal Code, to defend property, whether 
moveable or immoveable, of himself or of any 
other person, against any act which is an offence 
falling within the definition of criminal trespass. 
The law does not empower a police officer to 
search an accused person’s bouse for anything 
but the specific articles which have been or can 
be made the subject of summoos or warrant to 
produce. A general search for stolen property 
is not authorised, and the law cannot be got 
over by using such an expression asstolen 
property relevant to the case,” as the law 
requires the mention of specific things* Where 
one of the accused in resisting such a search 
pushed the Sub-Inspector and the latter ordered 
two constables to climb on bis roof and break 
into the housci whereupon the villagers assum* 
ed a threatcoing attitude and threatened to cut 
them to pieces it they entered the bouse, and 
this empty threat was sufficient to prevent the 
Bolico from committiug the tresoHr's: He/d — 
That the accused had not exceeded the right of 
private defence aod were rightly discharged 
and there was no ground for further enquiry, 
PRANKHANG V. King-Emperor. 16 C W.N, 
1078=17 lod.Gas. 76 = 13 Cr.L.J 764. [Expl, 
41 C. 261=17 CAV.N* 1209 = 14 Cr, L.J. 405 = 
20 lod, Cas. 2*29.] 

(3822)— Ss. 435, 439 i=Crim. Pro. Code, 
1882, ss. 436, 438)—Sessions Judge^Enhance- 
vieut of sentence—Procedure oi District Magis* 
Irate, —A Distriot Magistrate who considers the 
sentence passed by a Sessions Judge inadenuate 
should, instead of referring the case to the 
High Court under 9 . 438 of the Crim. Pro. 
Code, communicate with the Local Govern¬ 
ment or with the Public Prosecutor. QUEEN* 
EMPRESS V. KARS.\N. Rat. Uo. Cc. C. 601- 
Cr. Rg, 20 of 1892. ^9 A. 362, 10 A, 146, B.) 

(3823)-Ss. 435, 438 (=CMm. Pro. Code, 
1872, $$• 295 and 296) —Poa;ers of Sessions 
Judge to call for records. —The powers of a 
Sessions Judge (0 oall for records under s* 395 
are powers which ate at all times to be exerois-* 
ed ; and suoh powers may be put in foioei not 
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merely on matters coming before the Judge, 
hut also on matters coming to his knowledge 
on reliable information. HIGH COURT PRO* 
OEEDINGS, 21ST NoV. 1878, No. 1366, 2 Weir 
888. [vR.. 2 M. 38 = 2 Weir 566.] 

(3824)—Ss. 435. 438—power of District Magis¬ 
trate to report to High Cotirt under, about an 
improper decision ol a Sessions Judge. — By the 
words ‘ or otherwise' in s- 438 of the Code, the 
Legislature never intended to give to a Magis¬ 
trate the power to question the propriety of 
a iudgmeot or sentence passed by a superior 
otiminal authority. The High Court will, 
therefore, not interfere in revision with orders 
passed by a Sessions Judge upon a report sub¬ 
mitted by a District Magistrate under the 
section. Nor is it desirable that a District Magis¬ 
trate, who i« for certain purposes subordinate 
to the Sessions Judge, should make a report of 
cases in which ho may be dissatisfied with that 
Judge’s decision. EMPEROR v. MAHABIE- 
PORI, 2 N.L R. 149 = 4 Cr, L J. 422. 

(3825)—Ss. 435, Am —Revision — Further 
evidence not to be taken under s. 438.—A Dis¬ 
trict Magistrate, while exercising his tevisional 
powers, has no power to take evidence under 
6, 498 of thf) Code. MaHAGINIA v. RaM 
CharaN, 12 A. L.J. 461 = 15 CrLJ. 575 = 25 
lod. Cas. 327. 

(3320)—S'*. 435. 438—SfC APPEAL—GENE¬ 
RAL, 5 M il.C. App. lO. 

(3827)—Ss. 435. 438 —See APPEAL—C.^SRS 
WHERE APPEAL DOES NOT LIE, W.R. lb'!! 
Cr. 23. 

(3828)—Bs. 435. 438—See DISTRICT MAGIS¬ 
TRATE, 7 W.R. Cr. Cir. 1. 

(3829)—Ss. 435. 438 ( 1 )—Power of additional 
Sessions Judge to revise or to refer to the 
Oour^.—An Additional Seseions Judge ss such 
has not the powers of aGessions Judge to call 
for the proceedings of Magistrates under s. 435 
or to refer proceedings to the High Court under 
B. 438 (1). Grim. Pro- Code. CROWN v, 
ABDUL GUPFUB, 1 L.B.R. 119. (5 C.W.N. 
71, 9 B. 164, R.). 

(3830J—Ss. 435. 438, 436—Sec SESSIONS 
Judge, Jurisdiction of, a.w.N. i88i, 76. 

(3831)-Ss. 435. 438. 439 —Appealnof T^efer- 
red by Government from acquittal —Reriston.— 
Where the Local Government has not appealed 
from an acquittal, or where the District Magis¬ 
trate does not move the Local Government to 
appeal, it is nob proper and expedient for the 
High Court, as a general rule, to exercise the 
powers of revision, on a reference direct from the 
District Magistrate, In the matter of SHEIKH 
AMINDDDIN, 24 A. 346 = A.W N. 1902. 89- 
[F., 4 Or. L.J. 37 = 88 P.L.R. 1906 ; R-. 9 Or. 
L.J. 211 = 6 N.L.R. 4, 16 Cr. L.J, 304 = 12 
A. L.J. 265 = 23 Ind- Cas. 612, 1 Ind. Cae. 238, 
3 B.L.R. 26. Ct. = 10 Ct. LJ.237.] 

(3832)—Se. 436. 438 and 468 ( 3 )—Imprison- 
ment on non-payment of «iain(#nanc4 to wife, 

131 


Crlm. Pro. Code (Act V of 1898)—confinited. 

crier of—Reference by Sessions Judge to High 
Coitrl on point of law. — Held, that ao order for 
oommitmeub lo prison for default in payment 
of a wife’s maintenance-allowance caonot be 
made without proof that nou-paymenl was due 
to the willul neglect of the person ordered to 
pay. Held, further, that the Sessions Judge 
could properly report acaso to the Judicial Com¬ 
missioner’s Court, if he was satisfied that the 
Magistrate’s order was illegal, or if be was 
doubtful as to Its illegality, but not if be was 
satisfied that it was legal, In s- 438, the 
words “ the result of such examination ” mean 
that the Sessions Judge or District Magistrate 
is to report the incorrectness, illegality or im¬ 
propriety, if in his opinion such exists, of the 
finding, sentence or order recorded or passed by 
the inferior Couit, or the irregularity, if in bis 
opinion such exists, of the proceedings of suob 
Court, and not that ho is to refer abstract 
points of law to the High Court. CHOURl v. 
rUTAI. 5 O.C. 316. (9 A. 240. 22 C- 291, 26 

C. 291. 20 M. 3, R.) 

(3833)—Ss. 436, 439 ( = Crtm. Pro. Code, 
1861. s- 405)—" Sentence or order," scope of 
the expression.—The words " sentence or order” 
in 8. 405 are wide enough to include an order 
of discharge. HIGH COURT PROCEEDINGS, 
26TH AUGUST, 1869, 4 M H C. App. 70. 

(38341—Ss. 435. 439-Powers of High Court 

I _Reiitsiott—Per Rirdwood, J. —Under ss. 435| 

I 439. Ctim. Pro. Code, the High Court can, 

I in the exercise of its revisional jurisdiotion, 
examine the records of oases for the purpose 
of satisfying Itself as to the cortectuoss or 
propriety, as well as the legality of any 
finding, sentence or order ; and where there 
are exceptional circumstances for its inter¬ 
ference, It will, in the iotereat of justice, 
exercise the powers of a Court of appeal in 
dealing with them. Per Jardine. J.—The 
jurisdiction of the High Court to revise find- 
ioRS of f-»cls exists as regards findings of 
Courte of appeal, as well as original Courts, as 
may also bo inlerred from the words of s. 430. 

1 The law does not impose any limit to this 
jurisdiction, except the discretion of the 
Judges who have regulated the discretion by 
rules which in practice limit its use. Aa a 
rule, while allowing a suitor to come to the 
rovisional jnnsdiotion of the High Court, the 
High Court will not interfere (a) where, as a 
rule, the Legislature intended the original or 
appellate decisions on the facts to be final, 
{b} where the relief sought might be got from 
a Court of concurrent rovisional jurisdiction 
below, and (c) where the lower Court's decision 
on the facts is not shown to bo clearly or 
manifestly wrong. Queen-EmPUESS v. CHA- 
GAN DAYARAM. 14 B, 331. [F , 34 B. 378 = 
12 Bom. L.R 21 = 5 Ind. Caa. 612 = 11 Ct. L. 
J. 180, Rat. UD.Cr.C.708. Rat. Un. Cr.C. 826; 
R., 16 B. 680= Rat. Un. Cr 0. 677, 21 B. 567, 
23 B. 533 = 6 Bom. L.R. 379, 22 C. 998, Rat. 
Un. Cr. 0. 037, Rat. Un. Cr. 0. 903.J 

(3835)—Ss. 485, 439— Presidency Magistrate 
—Discharget order of—Interference in retiiswin. 
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—Thn High Court has power under s. 439 of 
the (.j5de to order a further inquiry in a case, 
in wbirb a Preiideiicy Magistrate has di'-*charged 
an ix<'>‘Kn^(\ person. M4LIE PROTaU SINGH v. 
KHAN Mahomed. 13 C W.N 1221 = 3 lod. 
Cas. 861 = 10 Cf.L.J. 385. (15 C. 60S, 27 B. 
84, 7 C.W N. 521, n ; 6 C.L J 705. 33 C. 
12S2, 3C,W.N. G0l=27 C. 126, Diss , 5 C.W, 
N. 457 = 28 C. 5, F.). 

(3836)—Ss. 435* 439—Coniiction for Uoo 
offmees—Conviction for one offence sH a%ide 
unthmt reduction of the sentence^ Effect.^ 
Reid that, where the accused has been convict* 
ed (or two oQences, and on appeal the convic¬ 
tion for ODC is set aside, cbete mubt be a reduc* 
tion of the senteocc. except where the M^gis* 
trate did not tiieau to pa^s any sentence for 
the oSence, the conviction for which has been 
set aside. In re MARI, 7 M.L.T 81 = 11 Cr.L. 
J. 243 = 5 Ind. Caa. 7S4. 

(3837)—Ss. 435, iZ9^Appeal —Dispose! by 
appellate Magistrate on ptoseculton ci'idence 
onltf^Legality, an appellato Magis* 
trate dealt wub the prosecution evidence ooly, 
and did not even allude to the evidence of the 
defence or the nature of the defence, held, that 
the Magistrate did not give the evidence the 
consideration which be was bound to give it» 
and that bis order ought to be set a>ide. If 
the Appellate Magistrate gives a judgment, 
which makes it appear probable that bo has 
not fully heard and considered the appeal, bis 
disposal of the appeal ought not to be allowed 
to stand. In re SeperUMAL UDAYAN. 7 H. 
L.T. 182=S Ind. Cas. 928= 11 Cp. L.J, 331. 

(3838)—Ss. 435, 4Z9^Administrative circular 
of a District Magistrate—Prohibiting U7ieerliji- 
caled pleaders from practising in the crUninal 
Courts of the District—Procedure for aggrieved 
party, —A oiroular by a District Magistrate, 
prohibiting unccrtifioated pleaders from prac* 
tistog in tbe Criminal Courts to bis District, 
is not open to revision by the High Court. The 
proper course for tbe pleader, who has been 
refused appearance in a particular case by a 
Magistrate iu pursuance of suob circular, is to 
apply for the revisloQ of tbe illegal or improper 
order of tbe Magistrate refusing to allow him 
to appear. CHINNASAMI lYEB v, EMPEROR, 
4 lod. Cas 876 = 19 M L J. 566= 11 Cr.L J 69. 

( 3839 ) — 435 , iZ9—Be visional powers of 
Wgh Court — Practice and Procedure. — 
Although 6. 439 gives tbe High Court power to 
call for oases, not only on judicial information, 
but also which otherwise come to its know¬ 
ledge,’’yet, in most cases, it is tbe right practice 
that Judges should be moved in open Court; 
publicity is thus secured aud a fuller bearing of 
tbe reasoDB whioh move the Government in the 
interests of public order, or a private individual 
in bis own. It is, therefore, desirable that 
such motions should be made in tbe uf^uaI 
manner, however wide the powers of the Judges 
may be to in^efere on knowledgo her wise 
acquired. QUEEN EMPRESS V. ABDUL RAHI- 
MAN, 16 B. 880=Rat. Un. Or. C. 577. 


Crim. Pro. Code (Act Y of 1896)—continued, 

(3840)—85. 435, 439—S« Ben. ACT II OP 
1907, ss. 2, 3, 6, 14 C.W.N, 404 = 37 C. 287, 

(3841)—Ss. 435. 439—See MaD. ACT II OP 
1907, s. 23 (3). 7 M.L.T. 183, 

(3842)—Ss. 435, 439—See GAMING, 7 M.L, 
T. 189=5 Ind. Cas. 934 = 11 Cr. L.J. 334, 

(3343)— Ss, 435. 439 — Defamation — 

Further euQuiry when to be ordered— 
PENAL Code. ss. 95, 500, 1911, 2 M.W.N. 8 = 
10 M.L.T. 96 = 12 Cr. LJ. 497=^12 lod, Cas, 
217. 

(3844)*-Ss. 435, 439 —PENAL CODE, 
0 . 4U, 4P.W.R. J907, Cr. 

(3845)—Ss, 435, 439. 250— See COMPENSA* 
TION, Cr. Rg, 6 of 1890. 

(3846) —Ss. 435, 439, 430—See SENTENCE- 
POWERS OF APPELLATE COURT—MlTIGA^ 
TION. 4 M.H.C. App. 36. 

(3347)—Ss 435, 439 nnd 478 (= Crim. Pro. 
Code, 1882, ss. 435, 439, ilB)—District Munsiff 
acting under s. 478— Power of Sessions Judge, 
—Though certain magisterial powers have been 
given to a District Muosifi uoder s 478, Crim* 
Pro. Code, for the purpose of investigating cases 
of contempt of Court, he still remains, while 
exercisiug those powers, a Civil Court aod is 
not an inferior Criminal Court within the 
meaning of 8. 435. He is not, therefore, 
amenable to tbe jurisdiction of tbe Sessions 
Judge. Tbe Sessions Judge, therefore, bas no 
jurisdiction to revise his proceedings. RAMA* 
CHANDRA RAJU V. SUBRAMANIA PILLAI, 
8 U.L.J. 226. 

(3848)—Ss. 435. 476—Ret;isio>i of order passed 
by Civtl Court under s. 643. Crim.Pro. Code.— 
In a civil case, tbe Court, after delivering judg¬ 
ment, recorded an order which was stated to 
have been passed under s. 643, Crim. Pro. Code, 
1862> jseoding ^Hbe case with tbe document 
to the District Magistrate for enquiry. Ss, 193, 
199 and 471. I.P,C., relate to tbe offence com¬ 
mitted.^’ There was nothing to show that any 
enquiry was made by tbe Subordinate Judge, 
who recorded the order to satisfy himself that 
there were sufficient grounds for sending the 
oa^e under 8. 643, Crim, Pro. Code, to the 
Magistnte for investigation. Held, that, 
although the application was beaded as one 
under s. 435. Crim. Pro. Code, it might be 
regarded as one made under s* 622, Crim. Fro, 
Code, that, as tbe order said to have been passed 
under e. 643, Crim. Pro, Cede, did not contaiD 
any of tbe reasons which led tbe inferior Court 
to consider that there were suflioient grounds 
for sending tbe charge to the Magistrate for 
investigation, it was illegal, and that, if tbe 
order was to be treated as one passed under 
s 476t Crim. Pro. Code, it was equally open to 
tbe objeotion that there was no prehmioary 
enquirv by tha Court. RAM ADHIM v DUBGAi 
4 0.C. 96. [R., 15 Or. L.J. 217 = 17 0.0. 26- 

02 Ind. Caa. 1001.] 
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, (3849)—Ss. 435 and. 176—CaHing /or records 
unitT s. 435. lo/iet/jer a" jiliicial proceeding" 
^Aclio.v under s. 476. when could be taken .— 
Where a District. Magistrate calls ap tho record 
under a. 435, Crim. Pro. Code, his proceed¬ 
ing is not a judicial ptoceodiug within the 
moaoiog of s 476. To adopt the procedure 
under a. 476, immediate action is coDt^mplated. 
and to take such procedure after the lapse of 
several months is illegal. In the inalter of 
SUBB4RAYA VATHYAR, 15 M L J. 489 = 3 Cr. 
LJ 118 = 2 Weir 601. U. liO = n M. 

L.J, 581 = 3 M.L T. 79=7 Cr. L.J. 54.] 

(3850)—5s. 435, il6—Income-Tax Act (II of 
18S6), s. QG —Collector deciding objecti ms to 
assessment o/ income tax as Revenue Court — 
Prosecution ordered for false stilement tn 
decfara<ion.--S. 435. Grim. Pro. Code, applies 
to ptooeediogs bclcre inferior Criminal Courts, 
and an order of a Collector under s. 36 of the 
Income-Tax Act. arising out of a proceeding 
paodiog before another officer, does not fall 
within the purview of that aeation. (3 lod Cas. 
886=10 Cr. LJ. 395 = 3 S L.R. 66. F) A 
Collector deciding an objection to the assess¬ 
ment of income-tax may possibly bo regarded 
as a Revenue Court. PANDIT GaNOA SaH.AI 
V. EMi’EROU, 15Cr. L.J.2 =22 lud. Caa. 146. 
(41 P R. 190o, Ct. = 187 P.L.R. 1905 = 3 Cr. 
L J. 128. R ) 

(385l)-Ss. 435. 517 ( = Crim, Pro. Code. 
188*2. ss. 435 and 517 )—" Any proceeding," 
scope ol the expression .—The words “ any pro¬ 
ceeding ■' in a. 435 are wide enough to em¬ 
power the High Court to roviso an order made 
by Magistrate.? under s. 517. In re GANOAMUA, 
2 Weir 338 = 2 Weir 669. 


-S. 436 ( = 1882, ». 436 ; 1872. s. 296, paras 

2 and 3, 1861, B. 4i9). 

See Commitment to Sessions Court- 

See High Court, jurisdiction of. 

See HIOH COURT, SUPERINTENDENCE AND 

Powers op- 

See REFERENCE TO HIGH COURT. 

See REVIEW. 

See Revision. 

(8862 4; 3853)—S. 436—Discharge by Magis- 
irate—Oommittal ordered by Sessions Judge — 
Bewision.—S. 436 of the Code ot Criminal Pro¬ 
cedure gives the fullest discretion to a District 
Magistrate or a Sessions Judge to order a commit¬ 
ment where be considers an aocused person has 
been improperly disobarged. Per Aikman, J .— 
A Magistrate holding an enquiry under chapter 
XVlll of the Code of Oriminal Procedure, into 
oaeee triable by the Court of Sessions ot by the 
High Court, is empowered not only to ooneidet 
whether the evidence for the pioseoution, if true, 
furnisbes sufficient grounds for oommitting the 
aooused lor trial, but be oao go further and 
weigh that evidence, t.s., consider whether it is 
true. This power, however, should be sparingly 
used. Per Knox, J. —The Magistrate holding 
the enquiry hM no power to declare an accused 


Grim, Fro. Code (Act Y ot 1698)—confinneii. 

either guilty or innocent of the offence with 
which bo ia charged. He is not a Magistrate 
bolding n trial, and cannot write a judgment. 
PatTU V. PaTTU. 26 A. 661 = A W.N, 1904, 
125 = 1 A L.J 292 = 1 Cr. L.J. 510. (A.W.N. 

1901. 5. Disc. : A.W.N. 1899, 135. B.) [F., 11 
Cr.L.J. 18 = 4 Ind.Cas. 012 = 1.55 P L.R. 1909 = 
10 P.R. 1909. Cc. = 32 P.W R. 1909. Or.; 
R.. 12 A.L.J. 150 = 14 Cc. L.J. 491 = 20 Ind. 
Cas. 747.} 

( 3954 )— 5 . 436 — D'seharge—Commilinent by 
District Magistrate—Case not"lti'iole(Xtiusively 
by the Court of Session"—Jurts liclion. — Held, 
that a case does not come wiihin the purviow 
of s. 436 of the Code of Criminal Procedure 
merely because in the opinion of the District 
Magistrate tho offence alleged to have been 
committed could not be adequately punished by 
a Magistrate. Ewperor v. Debi PraSAD, 
A.W N. 1908. 189 = 8 Cr, L.J. 47. 

(3855)—S. 436—Di's'/ifti ge of accused person— 
Fresh evidence—Order fer commillil, validity 
o/.—Whore, after the order of discharge of an 
accused person. Iresb evidence comes to light, 
the District Magistrate should not direct a 
Subordinate Magistrate to commit tbe accused, 
for it vvili amount to committal (or trial on the 
evidence of witnesses whom the accused has 
not bad an opportunity of cross-examining. 
The proper course for the District Magistrate is 
to direct a fresh inquiry. In re LINQAPPA 
Naiker, 2 Weir SSO. 

(3856)—S. 436 ( = Cr;m. Pro. Code, Act X of 
1882. s. 436)— Absence of noHce toshow cause. — 
It is an essential condition precedent to a valid 
order under s. 436 of tho Grim. Pro. Code, that 
the accused should have an opportunity of 
showing cause against bis commitment. ASIF 
KHAN V, PaTBU, a, W.N. 1888, 236. 

(3857)—S- 436—Discreftou — Commitment — 
Power of High Court to interfere.—The discre¬ 
tion given to a Sessions Judge by s, 436 is very 
wide and when he, in the exercise of that 
discretion, commits the accused to Session!), the 
High Court should ba slow to interfere. MANGAT 
rai V. Emperor, 13 A L J. ill = 16 Cr. L.J. 
139=27 Ind. Cas. 203. (26 A. 564. B.) 

( 3358 )—, 3 . 436—Pouier to order commitment— 
District Magistrate—O^ences under ss. 408 and 
477-A, I-P.C. —A Magistrate of the First Glass 
in an inquiry into offences of criminal breach 
of trust and falsification of accounts punishable 
under ss. 403 and 477-A, Penal Code, declined 
to commit the accused to the Court of Session 
and discharged him. The District Magistrate, 
noting in revision, reversed the order of disobarge 
and committed the accused to the Court of 
Seesioo on charges under ss. 40S and 477-A, 
Penal Code. The aooused applied to the High 
Court contending that the order of oommittal 
was bad, as the case against him was primarily 
under a’. 409 which was not triable ezolusively' 
by a Court of Session; Beld, (1) that the 
District M^isttate bad the jarisdiotion to make 
the order he did uad«>r a. 436 of the Orim. Pro. 
Code, because the falstfiiatioo of acoounts was 
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Dot only % substantial part of tbe affair, bat 
was so eubstantial and so necessary that tbe 
mi-appiopriatioD aould not have been effected 
in iIh) way it was done without the falsification. 
{■>.} That it was competent to the District 
liligistrata to add to a charge under s. 477-A 
the charge under s. 408, Penal Code EMPEROR 
V GRNDLAlChimanbhai, 18 Bora. L R.80 = 
2 Bom. Cr. Cas. 179 = 15 Cr. L J. 292 = 23 Ind. 
Cas. 500. 

(38S9)—S. 436—See SESSIONS JUDGE, 

Jurisdiction of, 23 RI, 225 = 2 Wtir 543 . 

(3860)-S 436-SepNoR. 137. 189, 411, 1361, 
1839, 2002. 2003. 2087. 216G, 2169,2174, 2175, 
2176, 2208 to 2212, 2602, 2803, 3031, 3478, 
3492, 3513. 3808, 3314. 3815, 3830, sapra, 
and Nos, 3971, 3972,3973, 3974. 3975, inira. 

(3801) — 8s, 436. 437—See FURTHER 

Enquiry. 15 M. 39 = 2 Weir 542=2 Weir 255. 

(3802)—Ss, 436, 437-See MAGISTRATE, 
JURISDICTION OF—TRANSFER OF CASES, 
ETC.. 18 G. 75. 

(3863)-Ss. 436, 437, 438 ( = Cnm. Pro. 
Code, 1861. s. 435)—VIII of 1869 — 
Reference to High Court —S. 435 of the Crim. 
Pio. Code, having been altered by Act VIII of 
1669, it is unnecessary to refer to ihe High 
Court in cases where failure of justice has 
occurred owing to tbe case not baviog been 
committed to tbo Sessions Court. Tbe Sessions 
Court has power to direct a commitment. REG, 
V. Kala 6m Hari Gama, ei al, 7 B.H.C. 
Cr. 72. 

(3864)—Ss. 436, 437, 438 ( = Cfiw. Pro. Code, 
1861. 3 . 435)—CoMviefion by Magistrate in case 
triable bp him — Powers of Sessions Judge on 
a-ppeal to direct commitment. —Where a Magis¬ 
trate competent to try a case under s. 425.1'P.O., 
tried it and convicted the accused, tbe Sessions 
Judge, on the bearing of an appeal by she 
prisoner, was not competent to direct the 
Magistrate to commit tho accused to tbe Ses¬ 
sions on the same charge, on the ground that 
the case was so grievous that it should not have 
been disposed of summarily. QUEEN v. HID* 
DUN KH.AN, 2 N.W.P. 285. 

(3865)—Ss. 436, 437. 438—See ACT XVIII 
OF 1654. 8. 26, 6 M.H.C. App. 41. 

(3866)- Bs. 436. 437, 438—See MAGISTRATE, 
Jurisdiction of—General Jurisdiction, 
6 M.H.C. Ap. 32. 

(3867)—Ss. 436. 437, 438. (1)—See SESSIONS 
JUDGE. JURISDICTION OF, 3 N.W.P. 90 = 4 
N.W.P. 50. 

( 3868 )—Ss. 436, 438—Sessions Case — Mean- 
0 /.—The term, ‘ Sessions case,' in s. 296 of 
tbe Crim- Code of 1872, meant case triable 
exclusively by the Court of Session. EMPRESS 
V. HARY bOYAL KARMOKAB, i C. 16. 

‘ may be noted that the term 

“Sessions case” bas now been omitted and the 
words ‘ case’ triable exclusively by the Court Cl 
Session* substituted therefor. {Vide a. 436 of 
Act V of 1898). 


Crim. Pro. Code (Act Y of 1898)—conftnttsd. ' 

(3869)—Ss. 436. 438—S. 296—Sessions cow,’' 
meaning of.—The term “Sessions case” in s. 296 
means a case triable by the Court of Sessions 
only. Empress v. Tarachand Bagdi, 7 C. 
L R. 168. (1 A. 413 F.B., 21 W.R, 42, F,) 

{3870)-Ss. 436. 438 (= Crim. Pro. Code. 1882, 
ss. 436 and 438)— Improper discharge of accused 
person —Powers 0 / District Mogistrate. —If, in 
cases not falling under a. 4.36, a District 
Magistrate sees reason to think that a Sub¬ 
ordinate Magistrate bas improperly discharged 
an accused person by reason of his having 
misapprehended tbo law or committed a mate¬ 
rial error in procedure, tbe District Magistrate 
should, under s. 436, report tho case for the 
opinion and orders of tbe High Court. QUEEN- 
Empress v. AMIR Khan, 8H. 336=2 Weir 
557. [P.. 1 L.B.R. 311, 4 L.B R. 233 = 7Ct.L. 
J. 493 .] 

(3871)—S*. 436, 438 { = Crim. Pro. Code, 
1872,8.296)— Reasons for submission of report 
under. —A Sessions Judge submitting a report 
under this section must state the reasons on 
which his opinion leading to tbe report is 
founded. POLICE v. Ganesr DAS, Colm. 
Dig Cr. 70 of 1877. 

(3872) —Ss. 436. 438 ( = Cr»m. Pro. Code, 
1872, s. 296)—Order directing commitment— 
Notice to parties. —Before a Sessions Court can 
direct tbe committal of a party against whom a 
complaint bas been dismissed by tbe Magis¬ 
trate, that Court is bound to give him notice of 
tbe application for such committal, and an op¬ 
portunity of showing cause why tbe committal 
should not be made. In re DWARKANATH 
BHUTTACHABJBE, 1C L.R. 93. (22 W.R. G7, 
24 W.R. 70. F.) 

(3873)—Ss. 436, 438 ( = Crim. Pro, Code, 
1872, s. 296)— Discharge of the accused without 
examining principal witness- —Where a Deputy 
Magistrate discharges the accused without 
examining tbe principal witnesses in tbe case, 
bis order is bad and tbe District Magistrate is 
competent to revive tbe proceedings. ISHEN 
CHUNDER KUBMOKAR v. HURRY DYAL KUR- 
MOKAR. 3 C L.R. 263. (2 0. 405. F.) 

(3874)—Ss. 436, 438 ( = C«m. Pro. Code, 
1872. s. 296,1061-1869. s. 435i—Poit-er of a Ses¬ 
sions Court to order committal of accused dis¬ 
charged bp a blagistrate. —An order by a Judge 
under s. 296 of Act X of 1872, directing a 
Magistrate to commit an accused person, 
discharged at a preliminary inquiry, to take bis 
trial in a Court of Session, must specify the 
particular act constituting the offence charged. 
Tbe Judge cannot order a committal for 
offences with which the accused was in no way 
charged before tbe Magistrate. QUEEN v. 
Taruck Nath Mookerjee, 10 B.L R. 289= 
19 W. R. Cf. 30. 

(3875)—Ss. 436, 438 (=Cr»m. Pro, Coder 
1861, s. 435)—Jurtsdiefion of Magistrate—Com¬ 
mitment to Sessions. —The Sessions Judge bM 
no power to commit to the Sessions a case ih 
which persons were convicted by the Deputf 
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-Crlm. Pro. Code (iot Y of 1898 )—conrtnueti. 

Magistrate of an ofienoe under 8.457 of the Penal 
Code: euohacase being one triable by the Deputy 
Magistrate, ss. 427 and 435 of the Code of 1P61 
do not applv. REFERENCE BY THE OFFICI¬ 
ATING ADDITIONAL SESSIONS Judge OF 24 
PbrGUNNAS. 2 B L.R.S.N. 2 = tO,W.R. Cr. 35. 

0376)—Ss. 436, 438 ( = Crm. Pro. Code, 
1872, s. 296)—Commifntenf by Sessions Judge 
—ojence of cheating.—An order of commitment 
by a Sessions Judge would be had in form 
where it fails to specify the oSence for which 
the parties are to be committed for trial at the 
Sessions. JOY KUUUN SlNGH v. MAN PATUCK, 

21 Q.R. Cr. 41. 

(3877)_Ss 436, 433 ( = Crim. Pro. Code, 
1872, s. 296)—S«»«wo >»»(7 or giving notice to 

accused person.—Although there is notbing in 
e. 29G with regard to summoning cr giving 
notice to the accused person, no person should 
be aflected in his persocial liberty without having 
an opportunity given him to answer the charge 
for which be is arrested and locked up. If the 
accused bad no opportunity given them o. 
meeting the charge, the commitment was not a 
cood nomuiitmcot. In re BUNDHOO. 22 W.R. 
Cc. 67. (24 W.R. Cr. 70. 1 C.L.R. 93). 

(3878)—Ss- 436. 438 { = Crim. Pro. Code, 
1872. 5 . 296)—“ Sessions case,” nicantnr? of.— 

“ Se-Hsiona case " in a. 296 means a case triable 
exclusiveiv bv the Court of Sessions. ISHEN 
CHUNDER KURMOKAU v. HURRY DOYAL 
KURMOK^R, 3 C L.R. 263. 

(3879)_Ss. 4:36. 438—See ACT VI OF 1872, 

6. 5. 21 W.R, Cr. 3l. 

038 O)_Ss. 430 and 476 —Order bp Sessions 
Judge to commif a person under s. I9b, Penal 
Code, after aeguiffaf under s. 193, Penal Code, 
on the same fact!, validity of.—A Sessions 
Judge acting under s. 476 sent an aceused 
person to a Magistrate to bo tried for an onenoe 
under e. iy:3, Fonal Code. But the Magistrate 
discharged the accused. Held that the Sessions 
Judge wag not, thereupon, competent to direct 
the accuHed to be oomcniited for trial under 
B. 195, on the aame facts. In re BUNDARAU 
AIYAR, 2 Weir 549. 

-8. 437(-1882, a. 437; 1872, 8- 298 : 1861, 

8. 436). 

See Further Enquiry. 

See High court. Jurisdiction of. 

Sec HIGH COURT, SUPERINTENDENCE 
AND POWERS OP. 

See REFEBBNOB TO HIGH COURT. 

See Review. 

See Revision. 

(3081)—S. 437 ( = Crtm. Pro. Code, 1883. 
8. 437)—Scope.—B. 437. Crim. Pro. Code, 
coDtemplatee a case, where a euperioe Court 
thinks that a further enquiry ehoald be made 
into soy oomplaiot which has been diemifiBed, 
or into the oase of an aooaaed persou who has 
been diaobarged; but it does not aooteioplate 
-^oase of aaeb li^gUtcete dixeotu>giiaiibQzdicat« 


Crlm. Pro. Code (Act Y of 1898)—coftfintted. 

Magistrate to issue warrants for the appreben* 
sioD of a person. In the matter of the petition 
of GURU CHARAN AICH, 1 C.W.N. 630. 

(3882)—S. 437—Score o/.—Under s. 437 of 
Crim. Pro. Code. 1893, a Sessions Judge has 
DO power to order the re-oponing of the 
ptocoediogs, merely because, in bis opinion, 
tho Subordinate Magistrate has failed to rightly 
appreciate the credit due to tbe witnesses. 
DaRSUN LaLL V. JUMUK Lall, 12 C. 522. 

(3883)—S. 437—Scope that unless 

an order of discharge is perverse or foolish, and 
in a case in which tbe Magistrate has dealt at 
length with the evidence and recorded what 
appear sound reasons for tbe discharge, interfer¬ 
ence under s. 437, Crim. Pro Code, is improper. 
Before setting aside an order of discharge 
notice should ordinarily be given to the 
accused to show cause why the order should 
not he set aside. NURA v. EMPEROR OF INDIA. 
101 PLR. 1902. 

( 3884) —S 437, Scope o/.—U is competent to 
tbe High Court under s. 437, Crim Fro. Code, 
1882. to direct a further enquiry into a com¬ 
plaint which hag been dismissed under s. 203, 
or in which tho accused has been discharged, 
although no furtber evidence is fortbeoraing 
for tbe prosecution. MUSSAMMAT S AHIH IvOOR 
V. Muhammad Kasim, 14 P.R. 1891, Cr. (33 
P.R. 1887, Or., 15 C. 608, B.) 

(3885)— S. 437—fle-openi>i<7 proceedings 
against accused—S. 437, Crim. Pro. Code, 
IhOd, is the only law which authorises a 
Magistrate to re-open the proctedings in which 
a pecton has been releasud. IMAM MANDAL 
V. EMPRESS. 6C W.N. 163. 

(3886)—S- 437 (*Crim. Pro. Code, 1882, 
437 )—purther enquiry on the same materials 
—Wi/Zice.-When a Jl.agistrate has discharged 
an accu.si-d person under ?. 263, Crim. Pro. 
Code ttiM High Court or the Court of Ssssvodb 
has. under s. 437, jurisdiction to direct further 
enquiry on the same materials, and a District 
M igisirato may, uuder like circumstaoces, him¬ 
self hold further enquiry or direct further 
enquiry by a suboiditiaie Magistrate. But. in 
exercising the powers conferred by 8. 437, Judges 
and District Magistrates ebould, in the first 
place, always allow the person who has been 
discharged an opportunity of showing cause why 
there should not be further enquiry, before an 
order to that effect ia made, and in the next 
place, they should use them sparingly and with 
great caution and ciroumspeotion. especially in 
cases where tbe quostiona involved are mere 
matters of fact. As Vo the mode in which their 
discretion ebould be regulated, tbe remarks of 
Straight and Tyrrell. JJ-, in 4 A. 148, in refet- 
enoe to appeals from acquiitala, may appro- 
nristely apply and should be consulted. QUEEN- 
EMPBE8S V. CHOTU, 9 A. 82»A.W.N. 16SB, 
281, F.B. (10 B. 131, R.; A.W.N. 1883. 160. 
6 A. 867. IOC. 207, 12 0 . 692, 4 A. 148, 10; 
0. 1027,: 8 M. 396. Diss.) [F., 8 A.L.J. 46w 
a Xnd.CaB. 874-12 Cr.L.J. 46, 14 M. 834-9 
W«iB 667, 6. aP.L.B. 90. P.L.B. 1900. 38 { 
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AppL. 16 C. GOB; Appr., Rat. Uo. Cr.O. 328; R., 
20 A. (fay 459. 21 A. 122. 12 Cf.L.J. 46 = 9 
Irfi. 277. 6 C.I'.L.R. U. L.B.R. 1893— 
liiOO, 169. 14 C.F.L.R. 161. 29 P.R. 1885, 17 

C.F.L.R, 75. U.B.R. 1897—1901, Vol. I, 100. 
10 -2 ] 

(3387)—S. 437 — Notice—Practice. —Before 
any order is made under e. 437, Crim. Pro. 
Code, 1898, to the prejudice of an accusrd 
person, nonce should be given to that por.son to 
appear and to show cause why the order should 
not bepa-sed. Queen-EiMPHESS v. AJUDHIA, 
20 A. 339= A. W N. 1898, 60. (9 A.52, R.) [R., 
35 A, 78=10 A.L.J. 531=^18 Ind. Caa. 146, 3 
Bom. L.R. 703.) 

(3888) — S. 437 -~Furt}ier enquiry — Notice .— 
Although no notice to tbo accused* under the 
law. is necessary before an order under s. 437 
may be passed, yet, a Court would not be 
ezeroising a proper discretion in such matter 
if. before proceeding under s. 437 to order a 
fuitber enquiry lu a case in which an accused 
person may have been discharged, it did not 
give him ao'opportunity.by service of a notice, 
to ebow cause against such an order boing made. 
But uo notice would be necessary before an 
order to set aside an order of dismissal under 
8. 203 could be passed, since,that order was not 
passed with a notice to the accused person or 
in bis presence, and therefore would, probably, 
be unknown to him. HARI DASS SaNYAL v. 
Saritulla, is C. 608, F.B. [F., 5 Bom. h, 
R. 877, 2 C.W.N. 196. 3 C.W.N, 249. 2 P.R, 
1901, Cr,, II Or. L.J. 629 = 8 lod. Oas. 371-13 
O.C. 289; R.. 17 P-R. 1895. Cr.. U.B R. 1897— 
1901, Vol. I, 100, 8Ct. L.J. 51-12 C.W.N. 
822=80.L.J. 73. 14 Cr. L.J. 930 = 9 N.L.R. 
42 = 19 Ind. Cas. 326; ExpL, 29 C. 467.] 

(3889)— S. iZl—Further enquiry—Notice,— 
The power conferred by s. 437 of the Code, 
1698, to direct a further enquiry, should be 
used sparingly and with great oautioo. Though 
it is not illegal to make an order directing 
further enquiry UDder8.437 of the Code, without 
notice to the accused, it is always desirable 
that notice should be given. The ordinary 
rule is that no order should be passed against 
an accused without notice to him. A question 
may be very clear to a Court direoting further 
enquiry, but, still, it ought to give an accused, 
already discharged, an opportunity to be heard. 

Joy Gopal Banerjbe v. Emperor, Jl C W 
N. 178 = 6 Cr. L.J. 16.[R.. 31 M. 133 = 3 M.L, 
T. 230=18 M-L J. 67 = 7 Cr. L.J. 267.) 

(3890)—5. Further enquiry—Notice.— 
Per Aston, J. —The Code, Crim. Pro. Code. 
1898, does not require notice to be given to an 
accused person before a further enquiry is 
ordered under s. 437 of the Code. It is a matter 
-dependent on the circumstances of each case. 
Per Beaman, J,—lt is true that 8. 437 of the 
Code does uot compel a Magistrate to issue 
'notice, and an order passed under that seotion 
without having issued notice is not illegal. 
But it is a fundamental principle of the 
jkhninistration of English juslioe ^at no error 


Grim. Pro. Code (Act Y of 1698)—continued, ^ 

to the prejudice of an accused person shouldr 
ordinarily, be m-ide without giving him an 
opportunity of being beard in bis defence. And 
the mere omission, from the seotion, of any 
direct and positive command to give invariable 
effect to that principle was never meant to 
absolve Magistrates from doing so in all ordinary 
cases. MUKUND BHASKARSHET, 2n re, 6 
Bom. L.R. 694 = 4 Cr.L.J. 329. 

(3891)— S. 437— Further enquiry — Notice ,— 
Though s 437 does not require notice to be given 
before directing further enquiry in respect of 
a complaint dismissed under s. 203, yet, it is 
ezercisiug a sound discretion if notice of the 
application to set aside the order of dismissal is 
given to the party concerned. VenkatESULO 
Naidu V. DurvasaRangayen, 2 Weir 244, 

(3.892)— S. 437— Notice, —Though tho Legis* 
lature did not intend that tbe issue of a notice 
under tbe above section should be indispensable 
in the case of an order of discharge, still, no 
Court would be exercising a proper discretioo 
in such a matter, if, before proceeding under 
tbe above seotion to order a lurther enquiry in 
a oase in which tbe accused person may have 
been discharged, it did not first give him an 
opportunity by service of a notice to show cause 
against suob an order being made. The 
iocorrectaess of the order of discharge on the 
merits may bo a sufiScient ground for an order 
for further enquiry under theabove section, and 
a Court shoula not set aside an order of discharge 
under this seotion, unless it has and assigns 
solid and sufficient reasons for doing so. 

MujiBUL Rahim khan v Queen-Empress, 
2 O.C, 363. (15 C. 608, 20 A. 339, F.) [D., 11 
O.C. 261.] 

(3893)—S. 437—iVoficfl.—In point of law the 
issue of a notice to an accused is not required, 
but, it has been constantly held that no Court 
would be ezeicisiog a proper discretion in such 
a matter, if, before proceeding under s. 437 of 
tbe Code to order a further enquiry in a case in 
which the accused person may have been 
discharged, it did not first give him a notice to 
show cause against such an order being made. 
Nama Kasar V. Lotan Singh Rajput, IS 
C-P.L.R.Cr-169. tl5 C. 608, 3 C.W.N. 249, 
20 A. 339, 10 B. 131, R.) 

(3894)—S. 437—i^oftcc.—A case cannot be 
tried a second time after an order of discharge 
has been passed, without tbe order of tbe 
District Magistrate. 8. 437, Crim. Fro. Code, 
1898, does not expressly require notice to be 
given to an accused person. But it has been 
well enough understood that ordinarily notice 
should be given. The District Magistrate's 
omission to give the applicant notice faetoie 
passing his order directing a further enquiry is 
irregular, but it does not make the retrial 
illegal. NGA PO GauNGw. KINO-EMFEBOB, 

U B.R. 1897—1901, Yol. 1,96. (U.B.R. 1892— 
1696. Vol. 1, 48, 19 B. 217, R.) 

(3896)—S. 437—iVofics.—Where further en* 
qairy ia made under a. 437 by a Magistrate!; 
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who has not already dealt with the case, the 
evidence already recorded oanooc be treated as 
Bvideooe in the farther enquiry, but the 
enquiry must be taken up from the beginuiiiB, 
whether iho accu->ed wishes it or not. Utld 
also, that it 19 not legally necessary to give 
the accused an oppoctuuity of showing causa 
before taking action under a. 4-37. but that 
the Court sh.iuld usually give the accused an 
opportonitv of being beard. NQA HUNG MYAT 
V. QOEJ5N EMlMlESS, U B R. 1897—1901.1 
Yol. 1. 100, (10 B. 131.* 9 A. 52. 20 A. 339. 16 
0 608 4 C. W N. 100, 2 Bom. L.R. 536, R.) 
[Rel. on. 12 Cr. LJ. 383=U lad. Cas. 247 
= U.B.R. 1910. Vol. I, 70]. 

(3996)—S. 437 —Nofiee.—The Court acting 
under 9 . 437, Grim. Pro- Code. 1882. has a 
discretion to give notice to an accused per.-ion 
and to hear him bafote pas dog orders. There 
is DO rule rendering the issue of such a notice 
obligatory. FaZALDIN v. EMORESS. 17 P.R. 
1895, Cp. (16 C. 600, P.B., Rl- 

(3897)—s AZ 1 ^Retrial—Nodee to accused— 
Further enquiry—li is not competent to a 
Magistrate to order a re-trial, by merely acting 
upon a resolution passed by the Legal Remem¬ 
brancer to Government, without giving notice 
to the accused. [Go«s.,6 Bom. L-R- 4?0; R.. 
U.B.R 1897 — 1901, 101]. All that » Dis- 
trict M^gistraie cao do under 6- 437, Crico. 
Pro. Code, is to direct further enquiry, leaving 
it entirely to the erquiring Magis'.ra’c to 
deterruina whether or not the evidanco jistined 
the accused being charged and put on l^s trial. 
Queen-Empress v. gajankhan, 2 Bom. L. 
R.586. 

( 3898 )_S. 437—Purf/ier enquiry —Additional 
evidence—Noii:e—Oa the dismissal of a com¬ 
plaint under a. 203, Ciim. Pro. Code, or the 
discharge of an accused pereon by a subordinate 
Magistrate, whether the case is ooe triable by a 
Court of Seesioos and the order of discharge 
one uoder e. 209 or uoder 6. 253. the District 
Magistrate is competent to direct any suw 
ordiuaie Magistrate to make further enquiry 
into the complaint diemiosed. or into the case 
of the aooused person discharged. It is not 
necessary, for directing a furtherenqjjiry, that 
there should be farther evidence forthcoming 
or disclosed. It ie not also necessary that 
notice should be given to the party concerned 
before an order for farther enquiry is m^de. 
The BUbordinate Magistrate who is directed to 
make further enquiry ie not oompetcot to 
question the propriety of the order, but ie bound 
to carry it out. QoebN-KMPRESS V. 
DOBABJI HOBMAail, 10 B. 131. 9 A. 

62. 14 0. 608, 14 M. 334-2 Weir, 657, P B , 
8 Bom. L.R. 703 : B., 6 Bom. L.R. 856, 14 0 P. 
L.R. 161, L.B.R. 1893—1900. 169. U B.R. 
1897—1901, 100- D., 6 0.P.L.B. 11 . Cr.] 

13899)—S. iZI—^rlher inquiry—Discharge 
after fully camidering the whole evidence 
Notice fo accused.—Beli, that an order of 
inrtber inquiry under e. 487i Grim. Pro. Oode, 
is improper and is liable to 1m set aside on revi> 
BioD, if the whole evidenoa on the record bee 


Crlm. Pro. Code (Act Y of 1898 )-C(miinuetl. 

been duly considered and the order of discharge 
is not nianif«-stly perverse or foolish, &c. (10 

PR. 1911. Cr =24 P.W.R. 19il. Ct., F.). 
Held also, that, although btlore directing 
further inquiry notice to Ibe accused is not 
absolutely necessary, according to the general 
principles of crimiual jurisdiction, an order to 
the prejudice of an accused should uot ordinarily 
b? passed without giving bim an ooportumly of 
b-ing board. SlTA R\M v. CuoWN. 4 P W R. 
1915, Cr.=l6 Cr. L.J- 214 = 27 Ind. Cas. 
838 = 130 P.L.R. 1913. (2 P.R. 1901, Cr., 32 C. 
1090, F.i 

(3900J—S. 437 —Seffin? aside order of dts- 
charg^—Disereiion-Heating actused alter 
notice to him.-h District Magistrate in 
setting aside an order of discharge would 
exercise a sound discretion, if be bears the 
accused before passing bis order, and satisbes 
himself that there are suflicient Ptounds for it. 
In re RUXM.aNI BHOGILAL. 6 Bom. L.R. 479. 
[ft., 8 B''m. L.R. 694. 9 Cr. L J. 446 = 3 8.L. 
R, 7, Ct. = l Ind. Cas. 939.] 

(39011 —S. 437— Person not named in the com¬ 
plaint nor before the Court—Power to dirccf 
further inquiry njotnsf — 0>det under s 437 
without notice to accustd —LcpnHfi/“Under 
p. 437, Ctira. Pro. Code, a Court has no 
authority to direct further enquiry m respect 
of a peraon, when no complaint has been made 
against bim and no other regular process has 
been iseoed against him. An order under s. 437 
must not be made without previous notice to 
the accused, and an order made without such 
notice is bad. AMIUR' khl v. ANJAB ALT, ,89 
C. 238 = 14 led Cae, 768 = 13 Cr. L J. 304. (12 
O.W.N 8-22, F.) 

(3902)—5 437—“ Further enquiry." meaning 
0 /—The words “farther enquiry” in e. 437, 
Grim. Pro. Code, 1882. mean the taking of addi¬ 
tional evidence, and not a mere re-bearing. or a 
further consideration of the case on the same 
evidence. HARBHAJ RAI v. JOWALA, 63 F.K. 
1887, Cr. 

(3903)—S. 437— Further inquiry, meaningof. 

Further inquiry “ does not mean proceeding 
on the evidence already taken ; tbai- evidence or 
other evidence, if there be any. should betaken 
de novo by the Magistrate who bolds the fur¬ 
ther inquiry. RAM UIvI-/- 
9 A L.J. 310 = 13 Cr. LJ. 255 = 14 Ind. Cae. 

607. 

(3901)—S' 437 I = Grim. Pro. Code, 1882. 
s 437 )— pfif Ocular Magistrate to make 
further enquiry—‘Further enquiry,’meaning of. 
The further enquiry under s. 437 of the Crim. 
Pro. Code abould not be ordered by a Seasiona 
Judge to be made by a particular Magistrate by 
name. The dieocetion as to the eeleotion of suon 
Magistrate vests in the District Magistrate a^ 
not in the Seeeions Judge. [Dts«., 9 A. 62, P.B. 
= 6 AW.N. 281.] 8. 437 coatemplatee » 

further enquiry an enquiry upon further 
materials or further evidence, not a re-heariog 
of the matter upon the same evidence which 
wsB before the Magietrate, who held the firsb 
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enquiry, CHUNDI CHUKN BHUTTACHARJEA 
V. IIRM CflUNDER BANERJEA, 10 C 207* 
IF.. 12 C. 522 ; R.. 8 M. 336, 7 Cr. L J. 493 

— 4 L.B.R. 233; Commented on, 10 B. 131.] 

• 3905)—jS. 437— inquiry'* — Practice. 

- Whore the nature of the ease is such that 
Courts acti liable to take diSerent views of the 
cvidoDce and of the probabilities, the case is 
not one which calls for any further enquiry 
UDdor s, 437 of Crim. Pro. Code. Chandan 
V. Kallu, 8 A L J. 45 = 9 Ind. Cas. 274 = 12 
Cr. L.J. 43. (9A.52, F.B., R.) 

(390C) — S. iST’^District ilagislrale ordering 
further inquiry in a case of di$charge^Grcuncis 
of probability of convtction by another A/a^is- 
irate — Vtilidily^Course tobe adopted. —Where a 
District M^glslrate (without giving any notice) 
ordered furtner inquiry to be made in the ceso 
of a discharged accused, oa the ground that it 
was conceivable that another Magistrate might 
reasonably see the fact and probabilities in 
other mutual proportions: Ueld, that the 
foregoing did not amount to any reason at all 
for ordc-ring further inquiry, Where a District 
Magistrate decides to take further action under 
s. 437, he should give notice to the accu<^od aod 
hear his objec tions, if any, before making an 
order for further inquiry. LaL v. EilPEROft, 
12 Cr. LJ. 110 = 9 Ind. C&8. 652. 

(3907)-S. 437 («Cri»n. Pro. Code, 1382, 
s. 437) —Orrier under (he ^ecthn by the Sessions 
Court^Contrary order by the Disfrief Magis- 
irate, validity of, —When the Sessions Judge has 
passed orders under s. 437, the District Magia* 
trate. will not be justified in passing orders of 
an exactly opposite kiod in the same matter. 
It is open to the District Magistrate, if eo 
advised, to submit to the High Court the 
orders of the Sessions Judge through the 
medium of the Public Freseoutor. QU£BR- 
EmprgSSv. PRITHI, 12 A. 434 = A.W.N. 1890, 
99. (9 A. 362. R f , Rat. Uu.Cr, C. 525.1 S. 
L.R. 40*8 Or. L.J. 161; D., A.W.N. 1895, 38.] 

(3908)-S. 437 ( = CWm. Pro. Code, 1882, 
s, Discharge by subordinate Magistrate 

""^Powers of District Magistrate—Further ew- 
quiry. —When a District Magistrate considers 
that a Magistrate subordinate fo him has im* 
properly discharged an accused person, under 
s. 253, Crim. Pro. Code, be need not refer the 
case to the High Court, but may deal with it 
under s. 437. In re RAOLA VISBTA, Rat. Un. 
Cf. C. 218. 

(3909)—S. 437 — Jurisdiction of District 
Magistrate —Toe question referred to the Full 
Bench in this case was. ^^Wbetber a District 
Magistrate has jurisdiction under s. 437 of 
the Code to order a farther enquiry, after the 
discharge of an accused, when such further en- 
quiry entAilsooly a re*hearing on the same mate* 
rials which were already before the subordinate 
Magistrate, that is to say, when no further evi¬ 
dence is furthooming. It was answered in (he 
affirmative, by the Full Bench, which ruled 
(bat the aathorit; given by a. 437 to order a 


Crira« Pro. Code (Act ¥ of 1898)—continued. 

further enquiry was unfettered by any other 
provision of law. KING*EmPEROR v. PO YIN, 
3 L B R. 97. F.B. = 4 Cr. L J. 490. (I L.B.R. 
100, Overruled ; 2 L.B.R, 27, Foil,) [R,. 7 Cr. 
L.J. 493 = 4 L.B.R, 233.] 

(3910)—S 437— Powers of District Magistrate. 
—S. 437, Crim. Fro. Code, 1898. confers only 
on the District Magistrate and the Courts above 
him, the power of directing a further enquiry 
in the case of any accused person who has been 
I discharged, aod, on the District Magistrate 
I alone, the power of making such an enquiry 
without such direotico. The direct conneccioD 
of the Police with a case in which they have 
arrested an accused person is at an end. when 
they have proceeded under s. 169 or a. 170 aod 
have completed the iovestigation as required 
bys. 173, and there is no provision enabling 
them to make a second arrest or second iovosti* 
gatioQ, except upon tbe authority of an order 
of tbe Magistrate uoder s. 437* QUEER** 
Empress v. nga Po Nyein, U.B R. 1892— 
1896, Vol. I, 48. (19 W R. Cr 27, R.) 

(3911)—S. 437 — Jurisdiction of District 
Magistrate and Chief Court. —Uoder s. 437, it 
will be more oonvaoieot that an order directing 
a subordinate Magistrate to make a further en¬ 
quiry in the case of a person improperly dis¬ 
charged, should be made in tbe District Magis¬ 
trate’s Court than in tbe Chief Court. EM¬ 
PRESS V. RaBIM all 7 P.R. 1888. Cr. 

(8912)— 8, 4S7^'Discharge by subordinate 
Magistrate—Power of District Magistrate to 
order re-lrial^Notice—Duty of Court ordering 
re trial. —A District Magistrate is competeni, 
under a. 437, Crim. Pro. Code, to deal with a 
case in which be consioers that a subordinate 
Magistrate baa improperly discharged the 
accused under s 253. Crim. Pro. Code, though 
it may only involve tbe re-consideration of tbe 
evidence already taken, without any additional 
investigation of facts- QUEEN-EMPRESS v. 
KADAR valad AMIR, 1 Boro. L R. 222, 

(3913)—S. 437— Further enquiry — Reasons 
for the order—Magistrate, duty of—Revision by 
High Court, —An order lor further enquiry 
uoder s. 437 of (be Crim. Pro. Code should give 
reasons for tbe order; the mere opinion of a 
Magistrate that there should be a further en¬ 
quiry in a particulir case is of no value without 
a statement of his reasons therefor ; and. in (he 
absence of such reason, it is ]iot possible for 
the High Court to exercise such supeevision 
over the Magistrate's proceedings as is neces¬ 
sary. The practice of Magistrates not comply** 
ing with tbe orders and dir^oiions of tbe High 
Court condemned. Wahed AH v. EMPEROR, 
3 C.Ii.J. 43»32 C 1090 = 3 Cp. L J. 120, 
[R., 8 C L J- 73 = 12 C.W.N, 822=8 Cr, L J. 
51,9 Cr L.J, 446 = 3 S.L R. 7, 1 Ind. Caa. 
938.] , 

(3911)— S. 437 — Revision—Practice—L owm 
C ourt having concurrent jurisdiction tn revisiofi 
with the^ High Court ,—Where the MagistrAta 
of the DiAlriot dismissed a complaint undattha 
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piovisioiiB of B. 203 of the Code of Orinoioal 
Procedure, the High Court deoliued to eater. 
taiQ aa application by the ooinplaiaant asking 
for further enquiry under 8. 437 of the Code, 
when no application for that object had been 
made to the Sessions Judge. GULLAY v. 
Bakar Husain, A.W.N, 1905. 279=3 Cr. 
L.J. 53 = 28 A. 268. (A.W.N. 1904, 232. f.) 

[R, 30 A. 116= A.W.N. 1908, 25 = 3 M.L.T. 
121 = 7 Cr. L.J. 48.] 

(3915)—S. 437 { = Crim. Pro. Code. 1832, 
s. 437)—Disc/iarpe of accused by on.- ilagistrafe 
—Revisional powers of High Court—Fresh 
trial by another A/a^iifrafe.—Where a trying 
Magistrate has arrived at the oonolusion that 
no 2 }rima facie case had been made out against 
an accused person, the High Court cannot com¬ 
mand him to arrive at a different conclusion 
on the facts. If the complainant had a good 
case, according to law, agaio'it the accused, 
he may make a complaint to another Magis¬ 
trate who will not bo prevented from enquiring 
and adjudging by a mere discharge of the 
acouiied in a warrant case. QOEEN-EmFRBSS 
V. Krishna, Rat Un. Cr. C. 209. [fl., 2 
L.B.R, 27.] 

(391G)—S. 437 ( = C'rpn. Pro. Code, 1882, 
s. Further enquiry when can be ordered 

after discharge.—Vthece a Magi3tr.»tp djscbarges 
the accused after all the evidence against him 
has been recorded, s. 437 does not empower ibe 
Sessions Court to order a fresh trial in order 
that another Magistrate may consider the same 
evidence and give his opinion on it. The sec¬ 
tion is inteudod to provide for power to order 
enquiry in cases when a complaint has beon 
dismissed or when an accused person had been 
discharged, without full enquiry and the exa¬ 
mination of witnesses. Wnen a Magistrate 
takes the whole of the evidence, and completes 
the enquiry and then discharges the acoused 
in a warrant case, there is only a technical 
diSereoce between the discharge and an acquit¬ 
tal. An acauitt'il cculd not be tevetseJ with¬ 
out hearing iho accused, and it oe'-er could 
have been intended that an accused person 
should be placed in so much worse a position, 
merely because the Magistrate considered the 
evidence for the prosecution eo untrustworthy 
that he would not proceed to draw up a formal 
charge. A discharge does not bar a second ea- 
.quiry or trial, but, if the District Magistrate 
who has power to take up the case of an aoouBed 
discharged by bis predecessor were to cooviot 
the aooueed on the same evidence as that on 
which his predecessor discharged him, be would 
be acting wrongly. A Magistrate has no power 
to review the judgment of his predecessor, 
and, if the Magistrate convicts an accused 
person oo the Bame evidence as that on which 
another Magistrate diaobarged that person, the 
former Magistrate «<! reviewing the judgment 
of the latter. EMPRESS v. BHAQWAN MaLBB, 
2 0.P.L B. 82. 

(891T)—fi. 437— Oderinp furtlm enquiry.— 
^he aooosed «m sent up by Utepblioefot' 

182 
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trial for an offence under s. 392, I.P.C. The 
case was inquired into by a subordinate Magis¬ 
trate, who, ftftor recording the evidence for the 
proseoutioD, discharged the accused. Thereafter 
the District Migisirate, holding thst the 
accused had been improperly discharged, held 
a further enquiry into tbe case, and. after 
charging tbe acca« 0 d and taking his evidence, 
convicted him of an offence under s. 392. Tbe 
Sessions Judge acquitted him on the ground 
that his conviction oy the District Magistrate 
on the same evidence on which the subordinate 
Magistrate bad previously discharged him was 
wrong. Held that the Sessions Judge erred in 
acquitting tbe acoused on the ground that the 
action of the District Magistrate in reconsider- 
ing the case agamst the accused and in 
convicting him on the same evidence ca which 
he had previously been discharged, was illegal. 

A Sessions Judge or District Magistrate is 
competent, under s- 437 of ihe Crim Pro- Code, 
to direct a further enquiry or a re-hearing upon 
the same materials which were before the 
subordinate Magistrate, when no more evidence 
is available. EMPRESS v. RamD.WAL, S G. 

P.L R. 20. 

(3918) —S. 437—Summons cases—Order for 
further enquiry—Indian Forest Act. VII of 
1378, s 25 —li’ summons case, when » 
subordinate Magistrate acquits a person, neither 
the District MagiBir*tc nor the Sessions Judge 
has power to direct a fu-ther enquiry. A 
ca-^e under 8. 25 of the Forest Act. i87fi. is a 
summons case. AMIR KHAN v. EMPRESS, 19 
P.R. 1900. Cr-P.L.R. 1900. Cr,,50. 

13919 )_s. 437 ( = Crim. Pro. Code, 1882, 

S.437)— Orifer of discharge—Retrial on the same 
/aefs.—Where an order of release by a Magis- 
trate'.although irregular because uo evidence was 
taken, amounted to an order of discharge, Iwld. 
that 110 second complaint could be entertained 
regarding the same matter, until the previous 
order has been sot aside by a oempeteot 
Hutbority. JOWAHIR SIKGH v. EMPRESS, 33 
PR. 1894, Cr. [Oofrr., 12 Cr, LJ 364 = 11 
Ind. Cas. 132 = 10 P.R. 1911 = 24 P.W.R 1911, 
Cr., 205 P.L.B 1911.] 

(3920)—S- 437 ( = Cfim. Pro. Code, Act X of 
1882. 9 . 437 )—Accused person—Menning.—The 
term “ accused person’* in s. 437 of the Crim, 
Pro. Code includes persons against whom pro¬ 
ceedings under 8. 110 and the following sectiona 
of the Crim. Pro. Code bavo been taken. 
Empress v. Bbeodayal. A.W.N. 1891,108. 

{392lto3926)—8.437 —Sm ACQUITTAL, 1 A* 
L.J. 415. 

(3926)—8- 437—See COMPLAINT. DISMISSAL 
OF COMPLAINT. 4 C.W.N. 242. 

(3927)—8. 437—See DISCHARGE OP ACCUS¬ 
ED, Rat. Uq. Cr. C. 926 = Cr. Rg. 31 of 1897. 

(3928)—a. 487—See DISMISSAL OP COM¬ 
PLAINT, Bat. Un. Cr. 0. 988 = 0r. Rg. 46 of 
1898. - 
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(3929)—8. 437 —See MAGISTRATE, JURIS¬ 
DICTION OF—Transfer of Cases, etc., lO 
C. 651. 11 C. -230. 

1:3930)—S, 4:37— See SESSIONS JUDGE. 
JURISDICTION OF. 14 M. 334=1 M.L.J. 343 
= 2 Weir 557, F.B. = 2 Weir 324, Hod. Cas. 
312. 

(3031)—S. 437—See SUMMARY Trial, l L. 
B.K. 9. 

0932)—S. 437-Sfe Nos. 25. 38, 139. 190, 
3GG, 374. 411, 582, 716, 732. 733. 734. 7G5. 809, 
810, 811. yi'J, 931, 12-20, 1-224. 1302. 1391, 1530. 
1672, 1834, 1901, 2046, 20J7, -2048. 2062, 2086, 
2087. 2039, 2089. 2090. 2092. 2093. 2096, 2097, 
2098 to 210G, 2175. 2176, 2185, 2463. 2482. 
2483. 2506. -25-24. 25<9. 2600. 2601, 2602, 2614, 
2620. ‘2621, 2626, 2627 to 2630. 2640, 2705, 
2990, 30:12, 3-246. 3247. 3367, 3358. 3483. 3492, 
3493, 370-2, 3758, 3808. 3809, 3815 to 3821, 
3801 to,3867i sujij-a, and 4633, 4843, infta, 

(3933)— Ss. 437, 110, 112, 119— Application fo 
proceedings under ch. VIIl— "Release" and 
“ Discharge "—Poiver of the District Magistrate 
to direct fttrlher eirQuiry when accused released. 
—The accused was called upon to show cause 
why be sUould doi give security loc good 
behaviour. A Magistrate enquired into the 
matter and after recording the evidence releas¬ 
ed him. The District Magistrate examined tbe 
record and directed further enquiry under 
8. 437, Grim. Pro. Code. Another Magistrate 
then beard the case aud after recording evi¬ 
dence, held that there was no necessity to bind 
over tbe man to be of good behaviour aud 
released him. The District Magistrate without 
issuing notice to the accused again sent for 
tbe record and directed further enquiry under 
s. 437. Crim. Pro. Code, At tbe second of tbe 
two enquiries the Magistrate drew up a fresh 
formal order under s. 11-2 of -the Code. Held, 
that s. 437, Crim. Pro. Code (which empowers 
tbe District Magistrate Co direct further 
enquiry to be made into tbe case of an accused 
person who has been discharged) is wide enough 
to cover the case of a person who has beeu 
called upon to show cause, under s. 110, Crim, 
Pro. Code, why he should not give security for 
good behaviour, and in whose case an order of 
release or discharge (both of which are really 
to tbe eame effect) has been passed under s. 119, 
Crim. Pro. Code. Held, further that, although 
a District Magistrate can at any time and for 
good and suffioient reason institute fresh pro¬ 
ceedings under cb. VIII of the Code, there is no 
bar to tbe District Magistrate examining the 
Record of any proceedings, under that chapter, 
had by a Subordinate Magistrate and ordering 
further enquiry to be made, held, further 
that, after tbe discharge of tbe accused by two 
Magistrates, an order direotiug further enquiry 
should not have been passed without giving 
him an opportunity of showing cause why such 
order should rot be passed. Eearqa v. KING 
Emperor, 12 A.L.J, I67al5 Cr. L.J. S9=22 
lod. Cai. 183=^86 A. 187. (20 A.W.N. 306, 
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6 0,0. 262, 42 P.R. 1905, Cr.,33 M 85, 27 C. 
662. as a 8, 36 C. 168, 24 A. 148, 21 A. 107t 
19 A.W.N. 20a, ii.) 

(3934)—8s. 437 aod 119^See FURTHRB 
Enquiry, 2 L.B.R. 80. 

(3935)—Ss. 437, 193 {^Crim Pro. Code. 
1882, 5S« 437, 193)— Order for further enquiry^ 
Power of th^ Magistratey so ordered, to transfer 
the case for trial by subordinate Magistrate ^—A 
Sub-DivisioDal Magistrate dismissed a com¬ 
plaint of defamation under s. 203. holding that 
tbe^'Sence was not disclosed h; the complaint. 
Holding that tbe complaiot disolosed the 
commission of oiht^r oSenctjS and had been 
dismissed on insufficient grounds, the Uistriot 
Magistrate, under s. 437, directed the Sub- 
Divisional Magistrate to make further enquiry. 
The latter then examined the comptamaot 
again and referred tbe complaint for disposal 
to tbe second class Magistrate as one of 
assault under s. 352, I.P.C. Held, that the 
Sub Divisional Magistrate bad not exceeded 
bis power in transferring the case. In re 
KaRUPPA ALAGAxN KaTHan, 2 Weir 563. 

(3936) —Ss. 437, 200, 119—Power to order 
re^inguirp —'District Magistrate — Re inquiry 
of a person discharged by Subordinate 
Magistrate —Proceedings under Uhap. VIII 
—Accused person—'* Discharged** — Interpreta¬ 
tion. —A District Magistrate has jurisdiction 
under s. 437 of tbe Code of Criminal Procedure 
to order a fresh inquiry into the case of a 
person '^discharged'* by a Subordinate Magis¬ 
trate under s. 119 of tbe Code. Tbe cipces- 
sion ^'any accused person/' as used in s. 437. is 
not confined to a person against whom a 
“complaint'' has been made under e. 200; but 
includes as well a person proceeded against 
under chap. VIII of tbe Code. The word 
“discharged" is not defined in tbe Code, aud 
there is no valid ground tor departing in 
respect of it from tbe rule of oonstruccion that, 
where in a statute the same word is used in 
diSerent sections, it ought to be interpreted 
in the same sense throughout, unless the 
context in any. particular seotioo plainly 
requires that it ebould be understood in a 
different sense. In re Bab\ YeshwaNT 
Dbsai, 13 Bom. L.R. a05»ll lad. Cas. 614« 
11 Cr. L.J. 430. (21 A. 107, 24 A. 148, 16 B. 
661, F.. 27 0. 662. 33 M. 85, Not F.) 

(3937)—Ss. 437, 20S—Accused once tried and 
discharged—Fresh enquiry on the same charge 
on a second complaint—Magistrate's jurisdic¬ 
tion* —A Magistrate who bns tried and die* 
charged tbe accused on a parcioular charge has 
jurisdiction to again enquire into tbe same 
obarge on a second complaint. WlLLlAUB 
CECIL KBTMER V. EMPEROR, 12 A.LJi 
1»13 Cr. L.J. 1^22 Ind. Gas. 145^36 &. 83, 
(A.WvN. 1895, 86, 2? ) 

(3938)—Ss, 437, 203— Procedure— Complaint 
dismissed once — Sn6s(;guen( eotnplainf hy 
another complainant on the same faetS'^^ 
Tribunal^ the same—Incumbent, a different' 
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individual- Enguiry ordered by the High 
Court.—fi p»rtiool‘*r Sub-Djvisioaal Jlagistrate 
distQtssfd a complivint undet 9. 203, Ctini- Pro. 
Code. A subequent complaint arising out of 
the same maUer was made before him and ho 
ordered the papers of the Gr?t case to be put up 
with the prevent complaint on a particular 
date. The officer was in the meantime trans¬ 
ferred and his successor took up the case and 
ordered process to issue. Held, that the 
successor-tu-offiee of a particular Magistrate, 
although a diSerent individual, constituted 
the same tribunal as bis predeeessor in-office. 
and had jurisdiction to entertain a second 
complaint iu the sima matter, although the 
first one bad been dismissed by the litter. In 
this case enquiry was ordered by High Court. 
R.*iM BHAROSV BAB.^N, 12A LJ. 106-36 

A. 129*15 Cr.L.J. 158*22 Ind. Cas. 734. 
(22 A. 106, 26 A.W.N. 86, B,) 

(3939)—Ss. 437, 350 (*Crim. Pro. Code, 
1882, SS. 437 and 350)-Purf/ier enquiry— 
Nature of.—The further enquiry which a 
District Magistrate may order is an additional 
investigation of the facts, or a reconsideration 
of ihe evidence by the M igistrate whoso order 
is set aside or a new enquiry before another 
Magistrate. There is nowhere in the Code any 
authority lor a diBeront Magistrate from the 
one who originally made the enquiry, taking 
the record of the evidence recorded by the 
Utter, treating it as recorded by himself, taking 
a different view of the truthfulness of witnesses 
whose evidence had been recorded, and then 
proceeding to try and conviot the accused on 
that evidence. Such a conviotion is bad aud 

B. 350 of the Code would, iu no way. justify 
such proceduro. EMPRESS PULZAHA, 6C. 
P.L.R. Cr. 11.(9 A. 52. P.; 15 C. 608. lO 
dppr.) 

(3940)—Ss 437, 438—See DISCHARGE; OF 
ACCUSED, 9 Cr.L.J. 366*1 lad. Cas, 686. 

(3911)—Ss 437, 433 (1)—See MAGISTRATE. 

Jurisdiction of—General jurisdiction. 
Rat. Un. Cr. C. 290 *Cr. Rg. 31 of 1886. 

(8942)—Ss. 437. 476 ( = Cr»»n Pro. Code, Act 
X of 1882. s/,. 437, 476 )—Criwiuof aopeal— 
Directing proseeullon of witne>s .—Neither a. 437 
nor 0.476 of the Crim. Pro. Code authorise 
a Judge who bears a criminal appeal and sets 
aside a conviction, to direct in suoh judgmoot 
the prosecution of a witness in the case, 
EMPRESS V, NAIPAL, A-W.N- 1889. 95. 

(3943)—Ss. 437, 476 —Jurisiiicfton—Sessions 
Further inquiry—Discharge of accused 
by Magistrate and direction of complainant's pro- 
eeeution— Sessions Judge fo refer matter to High 
Court .— A Sessions Judge hae no jurUdiotion to 
direct further inquiry in a case in which the 
Magistrate had not only discharged the accused 
■ but, under s. 476 of the Crim. Pro. Code, had 
directed the complainant's prosecution under 
8 . 211, Penal Code. The Sessions Jndge ought 
to have referred the ease to the High Court. 
ABJUN NAIK V. BIBA BHOI, ISCf. L.J. 16*22 
iDd. Om. 169. (22 Ind. Oas. 146*15 Cr.L.J. 
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(3944)—Ss.437,476-Furt)ieringuir7j-Prose- 

culion of complainant for subsisting offence 
—Notice.—An order for further inquiry is bad 
during tbe continuance of an order made uuder 
s. 476. Crim. Pro. Code, for prosecution o' the 
oompUinant for an cQenco under s. 211, I.P-C. 
Au order for further inquiry ought not to be 
madewitbnut notice to the accused. KaNHO 
NAIK V. NaTABAR SQAHA, 15 Cr.L.J. 1-22 
Ind. Cas, 145. 


( 3 g 45 )_Ss. 437, 517— Discharge — Proper 
order to be vassicl — Stolen properly-Its dts- 
posal—Confession in prescnceof the police—Evi¬ 
dence Act. s.lb.— Edd. that an oider lo the 
following effect is not contemplated by s. 4.l7, 
Crim. Pro.Code. “Tbe case therefore lere-opeped 
and the police ate now at liberty to re cousider 
the whole position. ” Tbe proper course to he 
adopted in such a case is to direct the Magistrate 
to make luribcr enquiry into tbe case. Held, 
aUo. that a confession made by an accused to a 
private person in the presence of the Police la 
inadmissible in evidence against him. 
further that, whore au accused person says that 
tbe alleged stolen property is not bis, the Court 
is not justified in ordering that it should be 
given to him. It eboald bo retained by the 
Court until one or other of the parties has 
established his right to it. If it has been paid 
or given to the accused, the Court has power 
to call upon him to return it to the Court. 
CHANAN V, CROWN. 37 P-W.R 1913, C>'. = 320 
P.L.R. 1913 = 21 Ind. Cas. 468 = 14 Cr.L.J. 

596 

_S. 438. para 1 ( = 1882. s. 438; 1872. s. 296. 

para 1; 1861. es. 434. 433i; para 2, new. 

See High Court, Jurisdiction of. 

See niGH Court, SurERiNTENDENCE and^ 
POWERS OF. 

See Reference TO High Court. 

Sec REVIEW. 

See REVISION. 

(3946)-S 433 ( = Crim. Pro. Code, 

1882, ch, XXXf. s. 4 - 381 -Proccdure.—Where 
a Sessions Judge in appeal considers that the 
sentence in respect of some of the accused is 
inadequate, that the oonviotions o some of the 
accused should be reversed and that an order 
under s. 106 of tbe Crim. Pro. Code, in respect 
of some, should be set aside, held that the 
propsr procedure was to dispose of tbe appeal 
so far as it could be disposed of by him and to 
report separately to the High Court as to peoes- 
Bftrv zn&tt6t8r aod not to l6t tbo app6al wait loj 
the refereoce to the High Court. RMPEES3 
DUBOA PBASADs A.W.Hv 1884, ISO. 

(3947) S. 439 {^Crim. Pro, Codtf* 1892, 
438 )^Scope o/.—8. 438 enables a Diatnot 
Magistrate to report to tbe High Court for 
orders the proceedings of any inferior Oriumal 
Court whose records be has examiued upder 
B. 485 ;bat the law gives him no power to oettioise 
or refer tbe proceadiogs of a Court superior to 
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his own, erj.s the Sessions Court. HIGH 
Court Proceedings, 2ist Sep. i885, No, 
‘^4:], 2 Weip S65, [F.. 2 Weir 666, 2 Weir 
505* J 

(3948)— S- 438— Scope and object of —It is 
very doubtful, if the Iramers of s, 438 cootem- 
pLited references of the proceedings of a superior 
Court by ono subordinate to it. In any case, 
such a reference would be justifiable, if at all, 
only in very special cases, HIGH COURT 
Proceedings, No. 388 of 1890, 2 Weir 566. 

(3949)—S. 438—Scope o/- —A District Magis¬ 
trate is not warranted hy s. 438, Crim. Fro. 
Code, in referring for ibe orders of the High 
Court a case in which the Sessions Judge, on 
appeal* acquitted and di.^charged the accusea. 
That section, having regard to s. 435 of the 
Code, empowers the District Magistrate only to 
refer to the High Court proceedings before an 
inferior Crimin.il Court, which the Ses^iioi'S 
Court is not. If the District Magistrate tbi: ks 
a failure of justice has ocourred in such a case, 
his proper course is to havo steps taken for an 
appeal to be preferred against the order ot 
acquittal by tbe Session.^ Judge. QutEN* 
EmPREES V. Bafu, Rat. Un. Cr. C. 212, 

(3950)—S. 438^i?euisio^t agabist acquittal.-^ 
Where the object of a reference under s 438, 
by a District Magistrate, is to induce tbe High 
Court to sot aside an order of acquittal by an 
inferior Court, tbe reference will not be enter¬ 
tained by ihe High Court. If tbe Local 
Governmeot desire to appeal frota tbe acquit¬ 
tal, s. 417 is open ro it. EmpBHOR v. Madar 
BakHSH, 25 A. 128 = A,W.N. 1902, 200 [F., 

16 Cr. L.J. 236*23 led. Cas. 188-26 M L.J, 
160,15 Or. L.J. 304-12 A.LJ- 265 = 23 Ind. 
Cas. 512, 1 Ind. Cas. 238 = 8 N.L.R. 4=9 Cr, 
L.J. 211 ] 

(3951)—S. 433— Practice—Report bp District 
Magistrate' against order made by Sessions 
Judge. —Jc would be contrary to every priooiple 
to allow a District Magistrate to report against 
an order of tbe Sessions Court to whom be is 
subordinate. Tbe words, “or otherwise’* in 
s. 438, were not intended to confer upon a 
Magistrate tbe power to question tbe propriety 
of an order of a Sessions Court and make a 
reference to tbe High Court upon that ground* 
JAMNA BAI V. Kino EMPEROR, 2 A.L-J. 589 
-28 A. 91* A.W.N. 1905, 198 = 2 Gr.L.J. SIS. 

(3952)— S. i38^Inadequatese7ilence by subor- 
dinate Mogislrate-^Refertvce by District Magis- 
frnfe.~Wben a District Magistrate finds that 
a sentence passed by a Magistrate of tbe First 
Clase and confirmed on nppeal by tbe Sessions 
Judge is inadequate, it is only open to him to 
bring the fact to the notice of tbe Local Govern¬ 
ment or to iustruct tbe Governmeot Pleader to 
move the High Court in the matter. It is not 
competent to him, in such a case, to report the 
case for orders of the High Court, under s, 438. 
Emperor v. Erishnaji Shamrao, 8 Bom. 
L.R. l099*lCr.L.J. lliS. [R., 36 A. 378* 
12 A.LJ. 519*15 Cf.L.J. 407*23Ind. Cas. 
10070 
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(3953)—S. 438 (—Crim. Pro, Code, 1872, 
3. *296)—Power o/ Sessions Juoge to admit a 
convicted person to bail,—A Court of Seesiooe, 
acting under 9, 296, baa no power to admit a 
convicted person to bail. MOHESH MUNDDL 

V. BOLANATH MUKDUL, 3C.L.R. 404. (23 

W. R. Cr. 40, Cited d F.) 

(3954; —S. 438— Reference to High Court 
against order of Magistrate issuing warrant for 
attendance of absent party in proceedings under 
s, 145, Crim. Pro. Code.—On application to the 
Sessions Judge for redress agaiuet the illegality 
of an order passed by a Magistrate under e. 145, 
Grim. Pro. Cede, issuing a warrant to compel 
the atteudance of an absent parly in such pro¬ 
ceedings, be should report tbe matter under 
3. 438 for tbe orders of the High Court, if be 18 
of opinion that tbe order is illegal and without 
junsdiciion. Kefatullah v. Feru2;uddin 
MIAH. S C,W.N. 7J. 

(3955) - S, 438— Offences not exclusively triable 
bp Court of Session, disclosed in preliminary 
enquiry--Commxtmoit—Whether ought la be 
\ quashed. —Tbe (act that the cfiences disclosed 
oy the evidence taken at the preliminary 
enquiry are not e.^clusively triable by a Court 
of Session is no ground lor quashing a commit¬ 
ment. 2nre SESSIONS JUDGE OF TRICHI- 
NOPOLT. 7 H.L.T. 186-5 Ind. Cae. 932*11 
Cr.L J. 333. 

( 3955 )— s. 438-Commitment to Court of 
Session of some accused— Other accused not 
arrested—Whether commvment to be quashed. 
—Tne more fact that tbe accused who nave 
been commuted to tbe Court of Sestrion were 
acting in concert with those who have not yet 
been arrested is do reason for quashing the 
commitment; nor tbe iocoaveuieuce, if anyi 
which Will be caused by tbe trial in tbe Ses* 
sione Court of tbe accused already committed^ 
before that of others, is of serious imponaoce. 
In re Ramasawi SEKVAI, 7 M.L.T. 187=3 
Ind. Cas. 933 = 11 Cr L J. 333. 

(3957)—S. 4:i8—Duty of Disfrief A/agtsfrafd 
to Ttport cases ofillttial oraer by subordinate 
Magistratt to the High Court.—Tb^ District 
Magistrate should refer tbe High Court all 
cases in which he considers tbe order of a 
subordinate Court illegal, as it is for tbe High 
Court 10 determine whether or not (he illegality 
requires correction. HIGH COURT PROCEED* 
INGS, 27TH Oct. 1880, No. 2U9, 2 Weir 564. 

(3958)— S. 438—Separate appeals by accused 
persons in one case—Appeal by some of them 
‘ barred hy limitation—Conviction of ihe other 
accused set aside on appeal—Practice.—^ben 
separate appeals are hUd by several accused 
persons against tbe order of conviction in a case 
passed by a Magistrate and some of them are 
barred by limitation and tbe appellate Court 
sets aside the conviction of tbe accused whose 
appeals are within limitation, the Court mu^k 
refer to the Chief Court tbe appeals barred by 
limitation for revision-of the order of the 
Magistrate as regards the appellants whpse^ 
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appeals are barred by limitatioo. SARDar v. 
Emi’EROR, 131 P.L.R, 1903. 

(3959)—S. 438 —Power of a Subordinate 
Magtslraie to revise illegal sentence —'Nhen a 
Sabordioato Magistrate finds that be has passed 
an illegal senteoce. bis proper coarse is to sub¬ 
mit the record to the District Magistrate for 
action under s. 438, Crim. Pro. Code. He has 
no authority to revise his own order. Kl^- 
EUPEROR V. MaUNG CHO, 2 L.B-R. 43. [il.. 

14 Bur. L.R. 81 = 7 Or. L.J. 479 = 4 L. B. B- 

213.] 

(3960)—S. 438 ( = Crim. Pro. Code, 1882. 

8 , 438)—Reporlinj by Districl Magistrate of a 
case to the Sigh Court on letter from comofaiii- 
ant—District Superintendent of Police. Ibe 
District Magistrate reported the proceedings ot 
the Second Class Magistrate under 6.438 of the 
Crim. Pro. Code, on representation of the 
District Superintendent of Police, who had 
himself been the complainant in the case belote 
the Second Class Magistrate : Held, that the 
District Magistrate should have been guided by 
the Criminal Circulars, p. 15, s. 42, and that be 
had acted ittegalacly in forwarding, with bis 
own incomplete report, the communication 
addressed to him by the complainant protesting 
against tbe Second Class Magistrate’s decision. 
The circumatauce that the complainant nolds 
office as District Superintendent of Police can 
give him no tight to mike any rcpresentatioo 
to the Dustrict Magiotrate in the form ot an 
official letter or memorandum in a case in 
which he was personally interested ; not cm 
tbe High Court take such letter or mcmocan- 
dum into consideration when dealing with the 
case, QUBBN-KMPRESS v. NAGOO, Rat. Uo. 
Cr. C, 340 = Cr.Rg 31 of 1887. 

(3961)—S. 438 (*Crvm. Pro, Code, 1882. 
s. 438)—Ofd offender, conviction of—Procedure 
under section.—Where the Presidency Ma^s- 
trate convicted under ss, 457 and 380. 
aD acoufied wbooi h© fouod to bo ho oldouondet 
held, that the Magietraie should have acted 
under s. 438, Crim. Pro. Code, and committed 
the accused to the High Court. QUEEN- 
EMPRESS V. GaVD.a Sing. Rat. Uo.Cr.C. 704 
.= Cr Rg 39 Of 1894. 

(3962)—S. 438 ( = Crim. Pro. Code. 1882, 
s. 438)—Reference to High Court of questions 
of (aw.—Provincial Magistrates are not com¬ 
petent to refer queebi jna of Uw ihat may arise 
before them for the decision of the High Court. 
Queen-Empress V. KAiiiiU, S.c. 71, Oudn. 

13963)—S. 438—Proceedings of Court of 
Session—Power of District Slagistrale to refer 
to High Court —Absence ot —Proper course. 

B. 438, Crim. Pro. Code, doee not warrant a 
District - Magistrate in repotting to the High 
Court the proceedings of tbe Court of Seesiona. 
(28 A. 91, 23 0. 261, B.) The District Magis¬ 
trate should, if he cousidera the Sessions 
Judge’s order illegal, move the Public Prosecu¬ 
tor to bring it before the High Court. ANGA- 
MOTHOv. VANATHB14N. 12 H.L.T. 170 = 1912 
H.W.N. 813-16 Io(L Om. 822-18 C«. L.J. 
714-23 U.L.J. 788. 


(3964)—S. 438—Sentence passed by Court 
of Sessions—District Magistrate's power to 
rcfer.—Semble.—A District Magistrate is not 
entitled to refer a case to the Ilicb Court with 
a view to getting a sentence passed by a Court 
of Sessions enhanced. It is extremely inecn- 
veniont that the District Magistrate should 
criticise an order passed by a Court superior to 
him, and the High Court should not interfere, 
except for special reasons, with the sentence 
passed by a Court of Sessions, on a reference 
made to it by the District Jlagi.strate. KlNG- 
EMPEROR V. Ganoa. 12 a L.J. 519-13 Cr, 
L.J. 407 = 23 Ind. Cap. 1007 = 36 A. 378, 


(fj 9 e 5 )_S. Reference by District Magis¬ 
trate on point of law in pending case, whether 
valid.—A District Magistrate is not competent 
to refer to a High Court, uuder s. 438 of the 
Code of Crimiual Procedure, a point of law 
actually arising in a case pending before him. 
In re PaLANI GowndEN, is Cr. L J. 472=24 
Ind. Cas. 352. 

(39e6)_S. 438—See SANCTION TO PROSE¬ 
CUTE—AUTHOUITIESCOMPETENT TO GRANT 
SANCTION. 30 A. 109 = 4 A.L.J- 805-A.W.N. 
1909. 28 = 3 M.L.T. 115 = 6 Cr. L.J. 454. 

<39(57)_S. 438—SfC SESSION.S JUDGE, 

JURISDICTION OF. A.W.N, 1898, 12, A.W.N. 
1903, 23. 

(3963)-8. 139 (l)-See MAGISTRATE, 

Jurisdiction of—transfer of Cases, 
ETC.. Rat. Uo. Cr. C. 652 = Cr. Rg. IS of 1893. 

(3969)—S. 438—See Nos. 258, 374,606. 693, 
nOO. 319. 1221, 1302, 1364. 1840, 2002, 2003, 
2090, 2125, 2167, 2213, 2486. 2684, 2585, 3513, 
3706! 3707, 3808. .3822 to 3832. 3863 to 3879, 
3940, 3941, supra. 

(3970)—Ss. 438. 346-Cortwicfion for a minor 
Qffgfire—Facts disclosing a nicre serious offence 
which the original Court was not competent to 
try —Accused not prejudiced nor sentence inade- 
guate—lVheiher conviction should be quashed.— 
Provided the Court had tbe power to try the 
oflence of which it has convicted the accused, it 
U not O€C50SHry to quash tbe convictioo merely 
because the facts disclose a more serious oflence, 
which tbe Court was not competent to try, 
unless the aooused was prejudiced or the 
sentence was inadequate. In this case, the 
Sub-divieional Magistrate set aside the convic¬ 
tion of the accused for an oflence under ss. 352, 
379 and 426, Penal Code, on the sole ground 
that the facts disclosed in the prosecution 
evidence amounted to an oflence under s, 392, 
Penal Code, which tbe original Magistrate, 
being only of the second class, was not em* 
powered to try. Ho further proceeded to 
remand the case to tbe same Magistrate for 
re-trial. Held that, as the accused was in no 
way prejudiced aud the seutenoe imposed wsm 
pcefectly adequate, there was so reason for 
subjecting tbe accused to a fresh trial. In re 
MOHIDEEN BATCHA BAHIB, 28 H.L.J. 481. 
(13 B. 502. 24 M. 676. B.) 
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(3071)—Ss. 433. 436 { — Crim. Pro. Code. 
‘296)~.ilp;j(ica6t(i(.v of section where 
ttrni f.r appeal unexpired. —Where the term 
{cr iipii'al hfis not expired, it was held to be 
he inadvisable to take action under s. 296. 
CKOWN V. BHIKH, 8 C. 2, Oudh. 

(3')72l—Ss. 433, 436 —SfC CoiIlIITllENT TO 
SESSIONS Court, a.W.N. i882, 105. 

(3973)—Ss, 438, 436—See SESSIONS JUDGE. 
JURISDICTION OF, 7 C. 662. 

(3974)—S^. 438. 436. 426. 439. 440-Sce 
Reference TO High Court, a.w.N. 1681. 
12 . 

(3975)—Ss. 438, 436. 426. 439. 440, 199—Sec 
Penal Code. ss. 497, 498, a.w.N. i881. 112 . 

(3976)—Ss. 438 and 439— Arquitlal —Revi¬ 
sion——Where DO appeal h.is been pre¬ 
ferred by Government, it is very rarely correct 
to interlerc. on revision, with an acquittal. 
MuNSHt V. Crown. 13 P W.R, 1907, Cr. *72 
P.L.R. 1908=5 Cr. L.J. 438 (13 P.R. 1305. 

Cr,, Overt.; 12 P.R. 1906, Cr., B.i 

(3977)— Ss. 4.38, 439 (*Cjim. Pro. Code, 
1882, S3. 438, 439)— Reference to Biqh Court 
by District Magistrate ol a case decided by Ses¬ 
sions Judge. —A District Magistrate, if be con¬ 
siders that there has been a miscarriage of 
justice in an appeal heard by the Sessions 
Judee, should not report the case to the High 
Court for orders under s, 438. but should 
oommunioatc with the Public Prosecutor and 
invite bis attention to it. QUEBN-EMPRESS v. 
SHERB SINGH, 9 A. 362 = A,W.N. 1687. 64. 
[R.. 2 A.L.J. 589=A.W N. 1905. 198 = 28 A. 
91, 2 N.L.R. 149 = 4 Cr. L.J. 422. 8 Cr. L.J. 
1GI*1 S L.R. 40, Cr., 11 Cr. L.J. 327*6 Ind. 
Cas. 368 = 8 M.L.T. 88.] 

(3978)-Ss. 438, 439- BEN. ACT III OF 
1884, B8. 236, 273 (1), 29 0. 491. 

(3979)—Ss. 438 and 439 ( 5 )-Order of 

acquittal—Reference by District Magistrate — 
Right of appeal against acquittal —Revision— 
Practice of the Sigh Court. —It is against the 
practice of the High Court to interfere in 
revision with orders of acquittal where reference 
has been made by the District Magistrate. 
Right of appeal against orders of acquittal is 
vested in the Local Goveenment and not in the 
District Magistrate. It is only open to him to 
move the Local Government to file an appeal. 
King Emperor v. Gur Dayal, 12 A.L J. 
255 = 15 Cr. L.J. 304*23 lod. Cae. 512. (24 
A. 346. 25 A. 128, R.) 

-S. 939, paras 1 to 4 (=1882, s. 439 ; 1872, 

8- 297; 1861, as. 404, 405) para 5, oew. 

See High court, jurisdiction of. 

See High Court, Superintendence and 
Powers of. 

See REFERENCE TO HIGH COURT. 

See Review. 

See Revision. 
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(3980)—5. 439—Discrefion of High Conti— 
Conditions — Practice. —It is not the practice of 
the High Court to eniertain an application for 
revision on the criminal side where there exists 
a lower Court having concurrent revisional 
jurisdiction, unless an application for revision 
has been made to the latter Court. EMPEROR 
V. Kali CHARAN, A.W.N. 1904, 232. (A.W. 

N. 1890. 164, F.) [F., 28 A. 268 = A.SV.N. 1905, 
2?9 = 3Cr.L.J. 63, 30 A. 116 = A.W.N. 1908,25 
*3 M.L.T. 124*1 Cr. L.J. 48.) 

(3981)—S. 439—AcjitiRal — Sigh Court’s 
powers of revision — Motion in CowrL—Although 
the High Court has power to interfere, in revi¬ 
sion, with an original or appellate judgment of 
acquittal, it will not ordinarily do sc QaYYUM 
ALI V. LaiyaZ ALI, 27 A. 3S9 = A.W.N. 1604, 
278. [R., 9 Cr. L.J. 211 = 5 N.L.R. 4*1 Ind. 

Cas 238]. 

(3982) —S. 439— Crim, Pro, Code, s, 417— 
Revision. —Though the High Court has power to 
interlere, in revision, with an order of acquittal, 
yet, ordinarily, it does not interfere with such 
an order in the exercise of its revisional jaris- 
dictioD, because an appeal can always be made 
by the Local GovornmeDt under s. 417, Crim. 
Pro. Code. Heeba BAI v. Fram.ti BHIEAJI, 
15 B. 349. [F., L B,R. 1893-1900, 41; R,. 28 

O. 975, 9 Cr. L.J. 211 = 5 N.L.R. 4 = 1 Ind. 
Cas. 238]. 

(3983)—S. iS9^Praclice—Power under the 
section, how exercised.-^Tba power under e. 439 
ought to be exercised with great care, and, with 
regard to pending trials, only in the most excep¬ 
tional cases. INAMULLA v. KING-Emperor, 
2A.LJ. 673 = A.W.N. 1805,238 = 2 Cr. L J. 
790. 

(3984)—S. 439—Prncfice.—The High Court, 
in revision, has the power of ordering a re trial, 
though it may not convert a finding of acquittal 
into one of conviction. QUEEN-EMPRESS v. 
Ghose, L B R. 1893-1900, 41. (15 B. 350, 
6 A. 484, F.) 

(3985)—5. 439—Prncfice, old and new law.— 
The powers of revision conferred upon the High 
Court under s. 439 of the Code of 1682 are 
larger than any exercised fay them under the old 
Act. In re GanGAMMA. 2 Weir 538*2 Weir 
669. 

(3986)—S. 439 ( = Cnm. Pro. Code, 1872, 
s 297)—Under s. 439, the High Court is not 
incompetenii to interfere in revision as well as 
to interfere on appeal. But it could not have 
been the intention of the Code that a person 
who, as appellant, has had the opportunity of 
advancing any objection he desires to take to 
the pcooeedings of a Court by which be has been 
convicted, should again have the opportunity of 
raising any points of law be may have omitted 
to raise by an application for revision, in re 
Veneatachalam, 2 Weir 573. 

(3987)-S. 439 (=Crim. Pro. Code, 1889, 
s. 439).—S. 439 empowers the High Court, in 
the case of any prooeedings to exeioise any ot 
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the powers given to a Oouct of appeal under 
s. 423 (c) and, therefore, to alter or reverse such 
order. The High Court has. therefore, power 
to sot aside or modify the Magistrate’s order or 
to direct further enquiry. SUUB'NASARI V. 
KARUPPAl, 2 Weir S75. F.B, = 2 Weic 634. 


(3988)—S. 439 
Pro. Code, 1882, 
call for cases not 
but also when 
knowledge, yet, 
right praotioe is 
in open Court. 
Rat, Ua. Cr. C. 


.—Though 3. 439 of the Crim. 
gives the High Court power to 
only on judioial inlocmation, 
they otherwise oome to its 
, in mcbt oircumstaaces, the 
that Judges should bo moved 
QOEEN*EiIPRESS v. AI5DUL, 
577 = 16 B. 580. 


(3980)—S. 439.—Per Bantrjee, J.—The last ! 
paragraph of s. 439, Ccim, Pro. Code, 1892, 
cannot be held to limit the powers of a Court of 
appeal. It is intended only to limit, in certain 
respects, the tevisional powers of the High 
Court, which would otherwise have been com¬ 
petent in revision to convert a finding of 
acquittal into ous of conviciion. As to the 
extent of this limitation on the powers of the 
High Court as a Court of revision, there is 
some conflict of opinion. But there is no such 
restriction imposed under s. 423 (b). QUEEN- 
EMPRESS V. JAJJANULLA, 23 C. 975. [R . 40 
C. 163 = 13 Cr. L.J. 497 = 15 lod. Cas. 611.) 

(3990)—S. 439 —Procedure.—Under s. 439, 
Crim. Pro. Code, 1882. although it is not usual 
for the High Court to interfere with the decision 
of the lower Court, when tbo decision is based 
upon a consideration of the evidence, yet, if the 
lower Court has not valued the testimony of 
accomplices as^it ought,to be, and has admitted, 
improperly, hearsay evidence on important 
points, the High Court is justified in going into 
the facts of the case in exercise of their 
levisional powers. RAJONI KANT BOSE v. 
ASAN JIOLLICK, 2C.W.N. 872. [R., 16 O.P. 
L.R. 171.] 

( 39 gi)_S. i32—Bigh Court's power to rectify 
improper ac^uiffals.—There is nothing in the 
last olause of s, 439, Crim. Pro. Code. 1882, 
to prevent the High Courts from rectifying 
improper acquittals in the exercise of their juris- 
diction under this section ; e.g . they may 
reverse an arquittal and order a re-trial. 8AIYID 
H.\8 SAN Raza khan V. MIR Mashbadi 
HUSAIN, S.C. 191, Oudh. 

(3992)—S. 439—Hiff/i Court— Revision—Ac¬ 
quittal—Practice and procedure. —Although the 
High Court does not ordinarily interfere with 
orders of acquittal in revision, yet it cannot be 
expeoted that it would hesitate to do so, where 
the acquittal is based, not upon an appreciation 
of doubtful evidence, but upon a manifest error 
in law appearing on the face of the judgepent. 
It is not open to Oourts to question the discre¬ 
tion of public bodies* vested in them by law. 
THE ahubdabad Municipality v. Maoan- 
I/AL KHUSHALDab, 9 Bom. L.R. 156=5 Gr.L. 
J. 171. 

(3998)—5. 489.—Where, npoo the evidence 
in a case wbiob was not oontradioted, and open 
the facts admitted, the accused were clearly 
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guilty undec8.504, and one of them unders. 342, 
Penal Code, noitber of thorn being a summons 
case, held, that the acquittal of the accused was 
clearly illegal. The High Court set aside the 
order of acquittal and direotod tbo rc-toration of 
the case to the file. SABAPATDY MuD.aly v. 
KUPPUSAMV Mudaly, 2 Weir 572. 

(3994) —S. 439 { = Cn»i. Pro. Code, 1882, 
s. 439)—Error in Intv committed by appellate 
Court—Eigh Court's powers of revision —The 
refusal by a Sessions Judge in appeal to consider 
the depositions of the complaiiiauts made on the 
night of tho occurrence, which were contradicted 
by them in their subsequent evidence before the 
Magistrat''. was held to be such an error in law 
as would justify tho High Court in setting aside 
the appellate judgment of tho Sessions Judge, 
In re APP.^SAMY DITCHADAR. 2 Weir 573. 

(3995)—S. 439—Pracf«c—Swmwarj/rc;Vc/ion 
of an appeal by the Sessions Judge—Revision 
of the Judge’s order—Llinh Court's practice 
where evidence found itisvpicicnt—Circumstan¬ 
tial evidence — Suspicion— Subsequent conduct of 
the accused confirming suspicion. —On an appli¬ 
cation to the High Court to set aside an order of 
the Sessions Judge, summarily dismissing an 
appeal, which tbo applicants preferred from an 
order of a Magistrate, convicting them of an 
oSence under (be Penal Code, the High Court, 
fioding that theevideuco, on which the convic¬ 
tion was based, was insufficient, instead of 
remanding the appeal for a bearing on its 
merits, set aside the conviction and sentence 
and acquitted and discharged tbo accused. 
One G.. a servant of the complainant, 
deposited for eafe custody a sum of money with 
1 (one of the accused), who put it into a box, 
locked it and kept the key with himself. The 
other accused C used the box as a bed during 
the greater part of the night and the next 
morning the lock was found to have been forced 
and the money was missing. Neither I nor C 
was in continuous possession of the box from the 
time the money was put into it to the time that 
it was missed. It was found by the Magistrate 
that the accused set up a false story to account 
for the loss of the money and the evidence 
showed that the acoused bad opportunities to 
take away the money unnoticed. Oo a charge, 
on these facts, against the accused under 
SB. 406, 109 of the Penal Code, with respect to 
the money lost, held, that these facts could not 
support a oonviotion. Per Stephen, J.\ —In a 
case of this kind, where there is no eye witness 
and where the stolen property has not been 
found, the possibility of any other person being 
a culprit must be excluded before the accused 
can bo convicted. ISWAR CHANDRA Da88 v, 
EMPEROR, iO C-W.N. 446 = 3 Cr. L J. 385. 

(3996)—S. 439 l = Ctim. Pro Code, 1982, 
a. 439) Acquittal on one charge and iouvwion 
on another—Power of High Court to change the 
conviciion.-Where a person, who is charged 
under ss. 295 and 379. Penal Code, is acquitted 
under the former seoiion, but is oonvicled under 
the latter section, it is doubtful, having regard 
to the last para of s. 439, Crim. Pro. Code, 
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whether the High Court has the power, after 
setting aside the conviction under s. 379, Penal 
Code, to alter the conviction to one under 
s. 2Uo. Penal Code. VEDAGIRI MUDALY v. 
SaI’I’ANI Mudaly, 1 Weir 430 = 2 Weir 577. 

(3907)—6'. 439 ( = Cnm. Pro. Code, 1682. 
5 . 430)—Conoicfiot without knowledge of the fact 
of the accused being an old offender—Revision-^ 
I^revious convictions not proved.— The fact of the 
piisoijcr being an old offender not having been 
brought to the Magistrate’s nolico, is no reason 
why be should be re-tried, with a view simply 
to enhancement of the puDlsbrnent, nor should 
the sentence be revised with reference to such 
oonvictioQS, when they were not proved, not 
admitted in the trial. In re HYOTH Mastam, 
2 Weir 574. 

( 3 gg( 5 )— 5 . 439 ,—The Chief Court declined to 
grant the petiiion for revision filed on beb.alf of 
the Crowu under s. 439, Crim. Pro. Code, la98, 
prayingtbat a re-trial of the case may be ordered 
before a Court competent to pass an adequate 
sentence, having regard to certain previous 
convictions, of which a detail was given in the 
application, wheu it appeared that the prosecu¬ 
tion had been given ample opportunity to tender 
proof of the previous convictions by the trying 
Magietrate, and the proseciUiou bad neglected 
to prove them. EMPEROR v. GUL, 144 P.L,R> 
1902 = 21 P.R. 1902, Cr. 

( 3 Qg 9 )_S. 439.—The accused was convicted 
and sentenced by a Magistrate for an offence 
under s. 380 of the Penal Code. When the 
sentence was passed, there was no suggestion 
whatever that he was a previous convict. 
Subsequent enquiry, directed by the District 
Magistrate ou Police report, showed that the 
accused had a number of previous convictions. 
On a motion to the Chief Court under s. 439, 
Crim. Pro. Code,1898, foran order for re-trial by 
a competent Court with a view to enhance 
punishment, held, that it had no power to order 
a new trial, under the oiroumstaooes, except in 
oases whore the omission to take evidence of 
previous eonvictious was due to neg ec or 
misconduct ou the part of th® ^ ^ 

Emperorv. Nur Mahammad. 3Cr. L J.d«, 
43 P.R. 1909, Cr.=42 P.L.R. 1906. 

(4000)—S- 439—” Aequitlal—Acl 
XII 0 / 1896 (Excise), 5-46 (cj.—Tue accused, 
licensed sub-contractors for the sale of liquor m 
a Native State, were found travelling m a train 
at a station in British territory proceeding to 
their place of business in the State with liquor 
which they had purchased m tne State under a 
State pass. As they bad (ailed to obtain a pass 
from the Collector of the District in which they 
were found travelling, they were arrested and 
charged with an offence under s- 46 (c) of Act 
XII of 1896, but acquitted by the trying Magis¬ 
trate on the strength of remarks on page 106 of 
the Punjab Excise Pamphlet. The District 
Magistrate reported the case to the Chief Court 
for revision under a. 438 of the Crim. Pro. Code. 
Seld, that interference on revision would be 
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quite improper, it being open to the Govern- 
meat to appeal, if they so desired, CROWN v. 
GURDIT SINGH, 1 P.L.R. 1904. 

(4001)— S. 439—iJevision—Lmtfflfion.—An 
application for the revision of an order of 
acquittal would bo refused when the applica¬ 
tion was not received till the time allowed by 
the law of limitation foran appeal from an 
acquittal had all but expired. MAUNG 8BXN 
V. Maung Umo, U.B R. 1B97-1901, Yol. I. 103. 
[R.. 13 Cr. L.J. 457 = 15 Ind. Cas. 89 = U.B.R. 
1911, 4lb Qt. 100.] 

(4002)—S. 439—Appeal against acquittal— 
High Court’s powers. —The case reported in 14 
M. 363, does not lay down that, when no appeal 
has been preferred by the Government against 
an acquittal, the High Court has no power to 
revise. What it lays down is, that revision, 
in such oiroumstances, should be discouraged. 
SESHA AIYANGAR V. LaTCHMANA CHETTY, 2 
Weir 571 = 14 H. 363. 

(4003)—S. 439—Soncfion to prosecute—Sigh 
Court—Procedure to be observed. —In an appli¬ 
cation ioi revocation of sanction granted by the 
lower Court, the High Court is competent to 
exercise the broad and general powers granted 
under s. 195 of the Code of Criminal Procedure 
whether the application be regarded as one 
under s. 439 of the Code of Criminal Procedure 
or one under a, 622 of the Code of Civil Pro. 
cedote of 1882. The High Court must satisfy 
itself that the case is one in which ibe sanction 
was not merely fitly accorded, but accorded 
with due regard to the procedure which, in 
the interest of the accused person, ought to be 
observed. JOY NAR.tIN JaNA V. UPENDRA 
Narain Bay. 13 C.L.J. 216 = 9 Ind. Cas. 706. 

(4004)—S. 439—Scnfencc, enhancement of— 
Defamation—Unjustifiable and calculated to • 
incite resentment between commumties—Nature 
of punishment—Lapse of fime— Imprisonment— 
Not nfcessari/.—Wbere the accused, in reply to 
a private notice to show cause why be should 
not be excomnaunicated from the Khoja Fanji- 
bbai community, published, in two newspapers 
conducted by him, a violent attack declaring 
that excommunication was merely a prelude to 
the murder and assassination of secedets to the 
Khoja Pirai oommunity, and where the pub¬ 
lication was found by the Courts not only to 
have been unjustifiable, but also to have been 
calculated greatly to enhance the fanatical 
resentment of the Khoja Paujibhai community, 
against seceders to the Khoja Pirai community, 
held that, on conviction, a sentence of a fine 
of Rs. 400 was inadequate, and that, in view of 
the lapse of over three years after the offending 
publioation, a substantive sentence of imprison- 
meut was unnecessary, but that an enhanced 
fine of Rs. l.OOO would be sufficient. HOOSBINI 
ALLahrakhio V. Jaffar Eadu. 4 S.L.R. 86 
= 8lod. Oae. 216=11 Cr. L.J. 593. 

(4005)—S. 439—Revision — Serious dixr&‘ 
pancy in evidence for the prosecution—Failure 
of bath Courts to take ifs notice — Power of High 
Court to set aside conviefion on revision.—A 
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ooDviotioD based on evideoce having a serious 
disoropnooy therein, of which no notice appears 
to have boon taken by both ibe lowor Courfs, is 
liable to be sot aside on revision under s 439. 
Grim Pro. Code. SadDA SINGH v. CuoWN. 8 
P.W.R. 1912. Cr.=i3 Ind. Caa. 95 = 13 Cr. L.J 
463 = 113 P.L R. 1912. 

(4006)—S. 439—fletiston- Concurrent find¬ 
ings of ttOQ Courts^Strono element of doubt— 
Track evidence—Value of confession not well 
proved —Theft of ehari—Penal Code, s. 379.— 
Held, that when a case seoms a6 im¬ 

probable and. on account of enmity between the 
parties or other causes, the element of doubt is 
very strorig therein, the conviction must be set 
aside even on revision, notwithstanding con- 
ourreut findings of {.acts by both the ourts 
below. In such like cases, track evidence 
amounts to little, and a confcpsion not well 
proved of DO valoo. BOORI v. CROWN, 28 
P W R. 1913, Cr.=16 Ind Caa 520 = 13 Ce. 

L J. 712. 

(4007' —S. 439—Order of acquittal—Btgh 
Court’s power to revise—Case involving question 
of tUle—Summary (rial - Imjiropriety. — The 
High Court has power to revise, under s. 439, 
Grim. Pro, Code, an order of acquittal, but this 
revisional jurisdiction will be exercised sparingly 
and generally only in cases where there is an 
error of law aod procedure patout on the face of 
the jadgme-.t, (37 C. 320. R.) Where the case 
involved the decision of a question of title and 
the production of documentary evidence, tbe 
Magistrate ought not to have adopted a sum- 
mary procedure io trying the same. CROWN 
V. TIBITHDAS. 6 S L R. 120 = 17 Ind. Cae. 403 
= 13 Cr. L J. 771. 

(40031—S. 439—Revision - Jurisdiefion of 
Criminal Court-Civil dispuU—Complaint— 
Discouragement of. - Every dwooutagement 
should be given to the habit of rushing into the 
Criminal Courts, where a civil suit is pending ; 
and where the facts stated in a complaint 
disclosed no criminal ofienco, it can atoi ce be 
dismissed by the Chief Court on revision under 
B. 489, Grim. Pro. Code. ANANT SUIQ v. 
CROWN. 10 P.W.R, 1913. Cr. =83 P L.R. 1913 
= 18 Ind. Gas. 688=14 Cr L.J 128. 

(4009) — S. 439 — Revision — Concurrent 
finding of two Courts—Insufficient eviderwe. 

Held, that, though it is very unusual to inter- 

fere on revision on facts, where the evidence is 
found itsuflSoienl, the conviction ehould not 
be allowed to stand. Held, also, that convic¬ 
tion should be baaed not upon what the Courts 
ooDsidet tbe witnesses ought to have said but 
upon what they actually do say ; and if, by 
reason of a witness having been won over, the 
evidence against tbe accused becomes too weak 
to jnstify a oonviotion, the case for the prosecu¬ 
tion falls to tbe ground. LBHNA v. CROWN, 
12 P.W.R. ma. CP.-66 P.L R. 1913 = 19 Ind. 
Oai. 148 = 14 Of.L.J. 148. 

(4010)—S. 489—Dottbf—Revision—yirsf re¬ 
port—Concurrent finding,uttinq aside of.—Beta 
that, where, with tefeunoe to Uifl first report at 

183 
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the Thana and other oiroumstanoes, the case 
against an accused person is very doubtful, the 
benefit of the doubt should be given to the accus¬ 
ed. and io such a case even ihe concurrent find- 
ings of facts by the lower Courts are liable to be 
set aside on revision. KESAR SINGH v. CROWN, 

9 P.W.R. 1913. Cr. = l4 Cr. L.J. 320 = 19 Ind. 
Cae. 1008=152 P.L R. 1913. 

(4011)—S. 439 —Enhancement of sentence— 
Discretion of the Chief Court to interfere—Ac¬ 
cused undergone the sentence. — Held, that, 
iu the case of recommeudations for enbance- 
moot of seu'ouoes, tbe Chief Court is not 
always bound to interfere under s. 439, Crim. 
Pro. Code, even when tbe order of the Court 
below is cl»iarly wrong in law, particularly 
when the accused has already undergone the 
sentence of imprisonment or has paid the fine 
imposed upon him. CROWN v. HABI BlNOH, 
29 P.W.R. 1913. Cr,=313 P.L.R. 1913 = 21 Ind. 
Cas 471 = 14 Cr L J. 599. (7 P.R. 1839. 19 P. 
W.R. 1910. Cr.. F ) [D,, 16 P.W.R. 1914, Cr. 
= 37 P.L.R. 1914 - 19 P.R. 1914. Cr. = 15 Cr. 
L J. 260 = 23 lud. Cas. 468-] 

(4012)—S. 439 — Retiston of sentence on 
consideration of fresh facts — Penal Code, s. 147 
—Rioting over disputed possession, of ebur— 
Finding of Settlement Officer pronovneed after 
issue of Rule considered by High Court in revis¬ 
ing sentence. —In a case of rioting arising out 
of a dispu'e relating to the possession of acAur 
between the zoroiodar and the talukdar in 
which both tbe lower Courts found in favour of 
the complainant on the question of possession, 
but tbe Assistant Settlement Officer, after the 
lodgment of tbe Sessions Judge in appeal was 
pronounced and after a Rule was issued by the 
High Court, found in connection with the 
preparation of record-of-rigbts that thecultura- 
ble area in the chur was in the possession of the 
zemindar whose men the petitioners were, tbe 
High Court foe the purpose of revising the 
sentence, considered tbe judgment of the 
Assistant Seitlement Officer and reduced the 
sentence. ARAJ BARKAR v. EMPEROR, 18 C. 
W N 646 = 15 Cf. L.J. 478*24 Ind. Cae. 661. 

(4013)—5. 439 —Revision—Concurren tfinding 
of two Courts-Evidence not convincing—Crimi¬ 
nating statement before a comtable Crvmnal 
misappropriation — Penal Code, s, 403. Held, 
that, when complainant is an enemy of the 
accused and other circametancos of the case 
make tbe case against him doubtful, be ia enti¬ 
tled to be Bcquitled even in revision. RaTTU 
Kau V. crown, 28 P.W.R. 1914. Cr. = 168 P. 
L.R. 1914 = 15 Cf.L.J. 591=29 Ind, Cat. 843. 

(4014)—S. 439—Misappreciation of evidence 

_Mifier and Ayling, JJ. — In 

revision, it is in tbe discretion of a High Court 
to exercise its power of going into tbe question 
of appreciation of evidence. (22 0- 998, R.) 
Sankaran Hair, J. (diisenfing).—Where there 
has been misappreciation of evidence, and a 
ooovioted person claims to be heard to shew 
that tbe lower Coozts have misappreoiated that 
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evidence, and that ho ha? been unjustly convict¬ 
ed, it IS not open to a Judge to say that it is 
within bis discretion to permit or refuse him to 
do so or not. No doubt, the sections only say 
th.iL the H'gh Court may interfere in revision, 
hut “may” is ihconly word that could be used. 
In re VILF.AOK :^IUNSIFF RaMASWAMI GOUN- 
DAN, 15 Cr.L.J. 285 = 23 Ind. Cas. 493. 

(4015)—S- 430 —Rcuision—Power toinl^rfere 
nnlh non-appertl'tble orders — Order framing 
charge against accuied-^Btivisnbxlitv—Findings 
bn Civil Court—Conviction xipon different fini- 
ingson samefacts— Propriety—Duty ot Criminal 
Coitrts. —Th* Chief Court 1ns power, under 
8. 439. Ctim. Pro Code,to interfere wiih orders, 
in respect of which no appeal would Ho under 
the Code, and may, therefore, set aside, if it so 
thinks fit, the order of a MaKistrafe charging an 
accused person with an offence. It would be 
nniraolous to hold that it is open to criminal 
Courts to go behind the findings of the Civil 
Courts and to convict of cheating and 
fraud a person who, upon the very same 
facts, had succeeded in satisfying the Civil 
Court upon the merits oi the case of the leeality 
of his claim CROWN v. BISHEN DAS. 33 P.R. 
1910 Cp. = 8 Ind- Cas, 1161 = 37 P.L R. 1911 = 
12 CpL.J- 50. (27C. 126. Diss ; 16 P.R 1885, 
Cr. D.: 42 P.R 1885. Cr. 25 C. 233. 26 C. 786. 
22 C. 131. 2 A 398. I9 A.W.N. 212, 20 B. 543 
and 18 P.R. 1901, Cr., R.l 


(4015-'t)—S. 439—ii’mdiwijs of fact—Wrong 
injerences therefrom - Accused guilty of 

offences not consfifwf'iJ as such by facts fout^ 
InUrfereucc bt/ High Cou»f—Scvisio»t. “-Where 
the lower Courts have, in certain of the charges, 
erred in their infeceuces from (acts as found, 
and have found the accused guilty of offences 
which are not cooetituted by such facts, the 
High Court will interfere in revision, in exeMise 
of the powers conferred hy e. ^3^' 4 m‘ 
Code Lokumal V. CROWN, 8 S.L.R. 199= 
16 Cp L.J. 230 = 27 lod. Caa 902. 

(4016)—S. 439 —Sec ACQUITTAL. 9 A. 134. 
F.B. = A.W.N. 1886. 322. 

(4017)—S. 439—See ACT XVIII OF 1879, 
s, 36. 21 A. 181 = A.W.N. l899, 15. 

(4018)—S. 439 —Criminal case—Revision- 
Enhancement of sentence—Diaoretion of Chief 

Court—See ACT VI OF i882. 8. 74. 37 P.L.R. 
1914 = 16 P.W.R. 1914. Cr. = l5 Cr.L.J. 260 = 
23 lod. Oaa. 468=19 P.R. 1914. Or, 

(4019)—3. 439—See ACT VI OF 1882, s. 74, 
35 P.W.R. 1910. Or. 

(4020) —S. 439—Case of doubt—Concurrent 
findings of lower Courts whether can be set 
aside in revision —See ACT XII OF 1896, s. 51, 
43 P.W.R. 1913, Or, = 98 P.L.R. 1914. 


(40211—8. 439—Spa act VITI OP 1897, 
ss. 1 and 16, 28 0. 423=5 C.W.N. 211. 

(4022)—8. 439—See ACT XV OP 1903, s. 7, 
36 P.W.R. 1908. 0t. = 3 P.R. 1909, Ct.=9 Or. 
L.J. 3. 
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(4023)—S. 439 —Revision of order of acquittal 
—See BEN. ACT III OP 1899, ss 3, ol. 35, .361, 
416 (1)(5). 419, 17 C.W.N. 1250 = 14 Cc.L.J, 
511 = 20 Ind. Cas. 991. 

(4024)—S. 439—Enbaocement of sentence— 
District Magistrate can move for eebancement 
—See Bom. Act V op 1873, s. 43 (q), 13 Bom. 
L.R. 1185 = 12 Ind. Cas. 980=12 Cr.L.J. 604. 

(4025)- S- 439—Application to Presidency 
Magistrate hy ocuoter-petitioner to declare 
that the inclusion of the petitioner as a candi¬ 
date for thn Municipal election by the Presi¬ 
dent of the Madras Corporation was illegal— 
Order of Presidency Magistrate allowing the 
application—Revision whether lies— See Mad, 
Act hi of 1901. s 413.16M L.T. 128 = 27 M. 
L.J- 227 = 15 Cr.L.J. 593 = 25 Ind. Cas. 345. 

(40261—8. 439—S/’S Pun. act XX OP 
1891. S3 42 (1) if), 201, 109 P.L.R. 1909 = 23 
P.W.R. 1909 = 2 P.R. 1910. Cr. 

(4027)—S. 439—iSes CRIMINAL MISAPPRO¬ 
PRIATION. 11 P.R. 1908 = 27 P.W.R. 1908 = 8 
Cr. L.J. 250. 

(4028)—8. 439—See DEFAMATION, 6 P.W. 
R. 1910, Cr. = 10 P.R. 1910. Cr, 

(4029)—S. 439—DISPUTE AS TO POS¬ 
SESSION OF IMMOVEABLE PROPERTY, A.W. 
N. 1905, 260 = 3 Cr.L.J. 48. 

(4030)—S. 439—Discrepant evidence—Riot¬ 
ing — Revision—See PENAL CODE. ss. 147, 
332. 14 P.W.R. 1912. Cr. = Hl P.L.R. 1912 = 
15 Ind- Oas. 92 = 13 Cr.L.J. 460. 

(4031)—s. 439—See PENAL CODE, SS. 302, 
304, L.B.R. 1872-1892. 241. 

(4032)—S. 439—Unaoiraous finding of fact 
by lower Courts—loterfeteuce in revision—See 
Penal Code. 8. 411. 22P.W.R. i9i2,Ct.= 
15 Ind. Cas. 971 =13 Cr.L.J. 555. 

(4033)—8. 439—Concurrent findings of fact 
when may be set aside iu revision— See PENAL 
Code, s. 411. 18 P.W.R. 1914. Cr.-113 P.L.R, 
1914 = 15 Cr.L.J, 521=24 lod. Cas. 833- 

(4034)—S. 439— Facts proved not sufficient to 
support oonviciioQ — Evidence gone into in 
revision — See PENAL CODE, ss. 415, 417, 511, 
17 C.W.N. 294 = 18 Ind. Cas. 680=14 Cr.L.J. 
120 . 

(4035'—8. 439-Caa6o[ cheating—Discharge 
—Revieion-Re-trial—See PENAL CODE, s. 420, 
10 P.W.R. 1912. Cr,, 114 P.L.R. 1912=15 
Ind. Cas. 88=13 Cr.L J, 456. 

(4036)—S. 439—Finding of fact—Interference 
in revision— See PENAL CODE, s. 498, 36 P. 
W.R. 1913,Cr.=319P.L.R 1913 = 21 Ind. Oaa. 
467 = 14 Cr.L.J. 595. 

(4037)—8. 439—See SANCTION TO PROSE¬ 
CUTE—Revocation OF Sanction, 33 P.L. 
R. 1902 = 8 P.R. 1902, Cr. 

(4038)—S. 439—See SENTENCE—POWERS 
OF APPELLATE COURT — ENHANCEMENT, 
142 P.L.R. 1902. 

(4039)-S. 439 —See SESSIONS JUDGE, 
JURISDICTION OF, 4 N.W.P. 6. 
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(4040)—S. 439 (b)—See Discharge op 
ACCUSED. 8 P.R. 1900, Cr. 

(4041)-8. 439-Sce Nos. 79. 101, 209. 258. 
306.413. 425, 428. 584, GO'2,692. 693, 735,736. 
763. 799 1021, 1025, 1029, 1193,1199. 1221. 

1225 to 1-229, 1237.1300. 1303.15-29. 1667. 1338. 
1839. 1P40. 1845 to 1851, 1876, 1924, 1977. 
2001, 2047, 2048, 2058, 2090, 2091. 2124, 2125, 
2Ul.-2148, 21G7-A. 217-2, 2211. 2237. 2253, 
2254, 2310, 2448, 2512. ‘2514, 2.564, 2585, 2624, 
2626. 2630, 2698.2699. -2726, ‘2777. 2876, 2914. 
2932. 298-2, 3068. 3143. 3161. 3162. 3343, 3359, 
3360 , 3361, 3377 , 3387 . 3417 , 3418 . 34-24 . 3491, 
3492, 3494, 3504,3528, 356-2, supra. 

(4042)—Ss. 439 (1 to 4). 483—Sec REVISION 
—GENERAL PRINCIPLES, 5 B.H.C. Cr. 81. 

( 4043 )—Ss. 439 (1 to 5). i16—Stay of criviinal 
proceeding during pendency of civil swit 
Discretion of Magistrate.—The, High Court 
declioed to order tbe stny of criminal proceed¬ 
ing under s. 499, Penil Code, initiated under 
the provisions of S- 476. Crim. Pro. Code, until 
tbe decision of a civil suit regarding tbe ^me 
Bubject-matter. Per Ranijjini. d.—The “'6“ 
Court has no power to direct that criminal 
proceedings before a Magistrate should be stayed 
until the disposal of civil appeal in which the 
Question of dispute in the criminal proceedings 
shall have boen decided. (4 B.L R. P-B.. 426. 
F.) Per Ghose, /.—Having regard to the large 
powers tbo High Court possesses under s. 439 
cl the Code of 1882, under s. 15 of the Charier 
Act and ss. 28 and 29 of the Letters Patent, it 
must bo hold that the High Court has power to 
order a Magistt.ate to stay proceedinp m his 
Courts ii a saCficieDt case, in that behalf, is 
made oat. But inasmuch as tbe Legnlaturo 
has given to a Magistrate the power to regulate 
the ptoGOfidiogs of his own Court, discretion 
should ordinarily bo left to the Magistrate 
either to stay proceedings or nob, as he, 
oiroumstances of tbe case, may think it right 
and proper, It cannot be said that, as agoneral 
rule, a proceeding in a Criminal Court should 
be stayed pending a decision of a Civil suit in 
regard to the same eubjoct-matler; but 
ordinarily it is not desirable, if the parties to 
the two proceedings are substantially the same 
and the prosecation before the Magistrate is 
bub a private proaeoutioo, aod issues in two 
Courts are substantially identical, that both the 
oases should go at one and the same time. It 
is open to the Magistrate, having regard to the 
facte before him, to consider whether it le not 
desirable that the proceedings in bis Court 
should be stayed till the decision of the 
suit, or foe a limited period of time ; and it is 
also open to him to put the defendant on terms 
as to appeataooe oe otherwise, if he does stay 
prooeediogs. RaJ KUUABI DEBI v. BaMA 
8DNDAR1 DEBI, 23 0. 6t0. [B., 26 B. 705, 

31 0. 868, 36 C. 909 = 8 Or. L.J. 435. 15 Cr. L. 
J, 488 = 24 Ind. Cas. 676=7 Bur. L.T- 73; D., 
30 M. 226 ] 

(4044)—S. 439 (6|—Scope o/.—Clause 5 of 
B. 439 does not oust the jaxisdiotion of the 
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High Court to deal with cases on revision 
reported by the District Magistrate or Sessions 
Judgo of bis own motion, and not on the 
application of the accused. KinO-EmPEROR v. 
APPULSAWMY, 2 L.B R. 209. 

(4045)—S. 439 {5)-Avpealablesentence—High 
Court's power of j-cuision. lohcn no appeal is 
preferred.—AhhouRb a sentence is an appeal¬ 
able one, and no .appeal is preferred, yet s. 439 
(5) does nob preclude tbe High Court exercising 
its powers of tevision, otherwise than at the 
instance of tbe party who could have appealed. 
Jure BOBBIAN CHBTTY. 2 Weir 447 = 2 Weir 
577. 

{4045 a)—Ss. 439 (6), 135. 406, llS-Or/er 
under s. 118 — Sureties required to be of 
particular class—Appeal under s. 406 nol filed 
—No revision—Proceedings called for, at applic¬ 
ant's instance—Court precluded fro'K interfering 
suo motu.^An order under s. 118, Crim. Pr®* 
Code, calling upon tbe applicant to furnish 
sureties, who were requited to be landholders in 
tbe neighbourhood of lbs accused either holding 
100 acres of Und or paying income tax is valid 
aod oannob bo interfered with by way of revision 
under s. 439. Crim Pro. Code. (3 S.L.R, 239, i'.). 
By virtue of s. 406, Crim. Pro Code, an appeal 
lay against tbe order under 3. 118 to the District 
Magistrate, But where the petitioner has not 
approached the District Magistrate, the High 
Court is precluded by s. 439 (5) from entertaining 
an .application for revision. In a case where 
tho High Court has not acted of its own 
motion in calling for the proceedings under 
s. 435, but, at the instance of tbe applicant, it 
would be a pure quibble to say that, iu gpite of 
tbe provisions of r. 439 (5). Crim.Pro. Code, the 
Court could do what the applicant wants, of its 
own motion. JUMO v. CROWN, 8 S.L.R. 229 
= 16 Cr. L.J. 252 = 28 Ind. Cas. 108. 

( 40 iGj-Ss. 439, SSrtHi 386 — Reuision — 
Crhninal cases — AUachmcnl of accused's 
property to recover fine—Revision does not Ite to 
set aside—Atiachmtnt — Joint Bindu family 
properly, if atlachable.—Tho petitioners applied 
for revision of an order directing attaobment of 
certain property to recover fine imposed on tbe 
accused, on the ground that tbo property was 
not attachable under law, for it was joint Hindu 
family property of the petitioners and the 
accused had only a share in it. Beld, that a 
revision did not lie (22 C. 936, 20 M. 88, A^W. 
N 1696 173, Buies nod orders of tbe chief 
Court, Vol. III. p. 133. R.) (Juccrc.—Wbethar 
the attachment was rightly ordered. HIRA 
LAL V. CROWN, 28 P.L.R. 1918 = 16 Cr. L.J. 
166 = 27 Ind. Cae. 930. 

(4047)—Ss. 499. 144—See HIGH COURT, 
SUPERINTENDENCE AND POWERS OF, 19 
0. 127. 

(4048)—Se. 439.423 (c)and6l6—HipA Court’s 
powers of revision—Whether affected by *•616. 
—The powers of revision oonferred oo tbe High 
Court by ss. 439 and 423 (c) are not taken away 
by the power ot revision given to the Diekrict 
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Crira. Pro. Code (Act Y of 1698)— continued. 

^lagistrato by s. 515. EarAM BAHADIN v, 
Crown, 5 S L.R. 179 = 13 lod.Cas. 223=13 Cp. 
L J. 31. (19 W.R. Cr., 1. 3C. 757. 4 B. 624. R.) 

(4049) —83. 439, 435—See SESSIONS JUDGE, 
Jurisdiction of, 7 Cr. 73. 

(4050)— Ss. 439, 464, 466— Accused, lunatic 
— Procedure oj Magistrate.—ll tbe Magistrate 
fiods that iha accused was of unsound mind at 
the timo when the oHence was committed and 
continues so at tbe time of the trial, be should 
proceed under ss. 464 and 466. In the former 
case, bis proceedings are open to revision under 
8. 439i Crim. Pro. Code, as the final order foe 
detention in an asylum is not apnealable. 
Empress V. Chadami Lal, A.W.N 1900, 47. 

(4051)—Ss. 439, 476—Revisionai jurisdiction 
0 / High Court to interfere xcith orders of subor¬ 
dinate Civil Court under s. 476—Ciw. Pro. 
Code, s. G22,—lbs propriety of an order of a 
subordinate Civil Court under a. 476, Crim. 
Fro, Code, directing an enquiry into an oSeoce 
believed to have been committed before that 
Court, or brought under its notice in tbe course 
of a judicial proceeding, cannot be considered 
by tbe High Court under its criminal revisional 
jurisdiction, under s. 439, Crim. Pro. Code. 
But tbe High Court has revisional jurisdiction 
over such proceedings under r. 476, conferred 
by s- 622 of tbe Code of Civil Procedure. This 
jurisdiction is esorciaable only in oases where 
tbe subordinaie Civil Court has acted without 
jurisdiction or bas failed to exercise its juris¬ 
diction. nr has acted in tbe ezoroise of its 
jurisdiction, illegally or with material irregul¬ 
arity. Per Banerjit J., contra'. — Tbe High 
Court baa the power, under s- 439, Crim. Pro. 
Code, to interfere when a subordinate Court, 
civil, criminal, or revcuue, bas taken proceedings 
under s. 476 of that Code, but it should not 
exercise its powers where a Court of competent 
juti‘diotioD bas held the proceedings, unless in 
ita opinion, a failure of justice has actually taken 
place. In the matter of the petition oft BHDP 
Kunwab, 26 A 249=A W N. 1904,1S=1 Cr L. 
J. 73. (26 M. 98. 8 C.W.N. 73, A.W.N. 1902. 
202, R.) [Diss., 37 M. 317, 16 Cr. L.J. 33 = 22 
Ind. Cae. 177=9 N L-R. 184; R., 28 A. 551 = 3 
A L.J. 394 -A.W.N. 1906. 103 = 3 Cr. L J. 400 
= 1 M.L.T. 219, 34 A. 267 = 9 A.L J. 231= 13 
Ct. L.J. 141 = 13 Ind. Oas. 829, 37 G. 714 = 14 
C.W.N. 806 = 11 Cr. L.J. 357=6 Ind. Cas. 473. 
40 0. 477 = 17 O.L J. 245 = 17 C.W.N. 647 = 14 
Cr.LJ. 197 = 19 Ind. Cas. 197, 32 M. 49 = 9 
Or. L.J. 41 = 19 M.L-J. 42 = 4 M.L.T. 404. 33 

M. 48 = 10 Cr.L J.420 = 3Ind. Cas. 934 = 19M. 
L.J. 766 = 6 M.L.T. 327. 4 A.L.J. 701-A.W. 

N. 1907, 277, A.W.N. 1904, 170, 15 Cr.L. J. 
217 = 22 Ind Cas. lOl = 17 O.C 25, 1 Ind. Cas. 
597, 3 L.B.R. 234, 103 P.L.R. 1908 = 5 P.R. 
1908, Ct.=7 P.W.R. 1908. Cr =7 Cr.L.J. 281, 
U.B.R. 1907, l8t Qt., Or. P.C.. p. 1=6 Cr. 
L.J. 25.] 

(4052)—Ss. 439, 476—SigA Court's power of 
revision, —Tbe High Gouit.as a Court of levieion, 
has no power under s. 439 of the Code of Orimi- 
nal Procedure, 1898, to interfere when a Court 
has taken action under s. 476 of the Code, The 


Crim. Pro- Code (Act 7 of 1898)—continued. 

reasons for tbe decision in 21 M, 124 are not 
applicable to tbe amended section (e. 476). That 
deoision was passed under the Code of 1682, 
ERANHOLI ATHAN V. KING-EMPBROB, 26 M, 
98 = 2Weir576 = 2Weir599. F.B. [Overruled, 
33 M. 48 = 19 M.L J. 766 = 6 M.L T. 327 = 10 
Ct. L.J. 420 = 3 Ind, Cas. 934 ; Diss., 15 Cr.L..J. 
33 = 22 Ind. Cas. 177 = 9 N.L R. 184 ; Not F., 
103 P.L-R. 1908 = 5 P.R. 1908, Cr. = 7 P.W.R. 
1908. Cr., 8 C.W.N. 73; R . 26 A. a49 = A.W.N. 
1904,15, C B.R. 1907. let Qr., Ct.P.C. l = 6Cr. 

L. J. 25. 17 M.L.J. 684 = 3 M.L.T. 79. F.B. =31 

M. 140 = 7 Cr. L.J. 54. 4 A.L.J. e03 = A.W.N. 
ISOa, 27 = 7 Cr. L J. 1 = 2 M.L.T. 512, 84 C. 42 
= 11 eC.W.N. 125 = 4 Cr.L.J, 460,3 L.B R. 
234. P.B.. 7 P W.R. 1908 = 103 P L.R. 1908 = 
5 P.R. 1908, Cr., 40 C. 477 = 17 C.L.J. 245 = 
17 C.W.N. 647 = 19 Ind. Cas, 197=14 Cr. L J. 
197, 1 Ind. Cas. 697, 37 C. 714 = 11 Cr. L J. 
357 = 6 Ind. Cas. 473 = 14 C.W.N. 806, 32 M. 
49 = 4 M-L.T, 404 = 19M L.J. 42-9 Cr. L J. 
41; D., 9 C.W.N. 1030, 29 M. 100 = 3 Cr. L.J. 
376.] 

(4053)—Ss. 439.476— High Court’s power of 
rcttsion.—The High Court bas power in revision 
to set aside an order passed by a Civil, Criminal 
or Revenue Court under s. 476 of tbe Code of 
Criminal Prooedure. But such power should 
not be exercised where the Court below bas 
arrived at a judicial opinion on evidence that 
there >8 ground for inquiring into an ofienee 
referred to in s. 195. merely because tbe High 
Court disagrees with that opinion. GaNDA 
SIKOH v. BlSAEHI, 78 P.L F. 1902 = 18 PR. 
1902, Cr. 

(4054)—Ss 439, 476—Power of revision of 
High Court.—The High Court has power in 
revision to set aside an order passed by a Civil 
or Criminal or Revenue Court under s. 476 of 
tbe Code. If tbe Subordinate Court forms a 
real opinion, which amounts to a judicial 
opinion, founded oo tbe evidence, to tbe efieot 
that there are grounds for enquiry into any 
offence referred to in s. 195, tbe High Court 
ought not in revision to interfere merely on tbe 
ground that it disagrees with that opinion. 
Where a Magistrate, having power to make an 
order under s. 476, misdescribing or misconceiv¬ 
ing the authority which bo bad to make, signed 
the order as “Magistrate” instead of as 
“ Collector, ” held, that there was not sufficient 
ground for tbe HigbCourt to interfere in revision. 
In the matter of the vetition of ALAMDAB 
HUSAIN, 23 A. 249 = A.W.N. 1901. 59. [P., 26 
A. 514-A.W.N. 1904,90.35 C. 909 = 8 Or. L.J, 
435. 3 Cr. L.J. 73=163 P.L.R. 1905; Rel., 15 
Or. L.J. 33 = 22 Ind. Cas. 177 = 9 N.L.R. 184; 
R., 26 A. 249 = A.W.N. 1904, 15, 4 A.L.J, 701 
= A.W.N.1907, 277 = 6 Cr.L.J. 350. A.W.N. 
1901, 177, 78 P.L.R. 1902 = 18 P.R, 1902, Cr.] 

(4055)—Ss. 439, 476—Order passed by Small 
Cause Court — Provincial Small Cause Courts 
Act (IX of 1887). 8. 25-Beiiision.—An applicft* 
tion to revise an order, under s. 476, Grim. 
Pro. Code, of the Judge of a Provinoial Small 
Cause Court, lies under s. 95 of Aot IX of IfiS' 
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and not under s. 439 of the Code of Orimioal 
Prooedure. The power of revision conferred by 
e. 25 of the Proviocial Small Cause Courts Aot 
is much narrower than under the Code of ! 
Criminal Pmoeduro. It is only when some j 
substantial injustice has direotly rosuUed from | 
a material misapplioation or misapprehension | 
of law or from a material error of procedure . 
that the High Court intervenes under s. 25 of 
the Provincial Small Cau^e Courte Act. 

GAGGERO Francesco v. Emperor. 14 Cr 
LJ. 496 = 20 Ind. Cas 752-7 L.BR. 76^6 
Bur. L T. 144. 

( 4058 -a)—Ss. 439, ilG-Ofder madcby a Civil i 
CourJ jiudcf ilG-Uxfjk Court's power to 
interfere under s. 439 High Court has no 

power under s. 439* Grim* Pro. Code, to 
interfere with an order made by a Civil Court 
under s. 476, Cnm. Pro. Code. In re MANNAR • 
CHETTI. 17 M.L.T. 268 — 16 Cr L J-232 = 2? , 
Ind. Cae. 904. (^6M. 139,26 A. 249, F-B., , 

40 0 . 477. F.B.. F I | 

(4056)—Ss. 439 and 4B0 to 4P4 -Contempt of 
Coutt^Sec Penal CODE. s. 22-^, 23 P.W.R. 
1912, Or., 16Ind* Cas. 983*13 Cr. L J. 567. 

(4067)—439 and 497—prisoner 
on b nl ^Powers of Oie High Court -“Per Wkile% 
C.J.—Where a prisoner has been released oo 
bail by a Sassions Judge, the High Court will 
not interfere with the order of the Sessions 
Judge. Per Davies. J.—The High Court has 
jaci:«diotiou to interlero in revision, if the Judge 
has pased an illegal order. Per Wliite^ C»J. 
and Davies, J.—Where a Sessions Judge, after 
considering the evidence, thinks that there are 
no reasonable grounds (nr believing the accused 
to ba guilty of the ofience of which he is ac¬ 
cused, and releases himoo bail, the High Court 
will not go behind this 6adiDg and cancel the 
order of the Judge releasing the accused OQ 

bail. Queen v Thimma Reddi, 10 M.L J, 

411, 

(4058)—5s. 439, 603 —Revinon—Compfainf— 
Examination of cowplninanf in presence of 
accused— Practice — Pa rd an as bin uiomin — 
Daughter of prostitute married to rc5pec(a6Ze 
person —Fxamtnafion on commission—Power of 
the Chief Court on revision under s. 439.— 
Where it is doubtful whether any oSence has 
been committed, having regard to prooeediogs 
held previously belnre another Mi^gistr^Ate. the 
trying Magistrate must, before any other step 
ia taken, insiet on examining the complainant 
m the presence of the accused, so that the 
latter may have an opportunity of cross exa¬ 
mining the oomplainaDt. The Magistrate 
mast, first of all, be satisfied that the ofieooe 
actually took plaoe within tbe local limits of 
his jurisdiotion and that there ts nothing io tbe 
former proceedings todebirtbi^oompUinantfrom 
proseoutiog bis oomplaiut# The mere fact that 
a. woman is the daughter of a prostitute is suS* 
oient to show that she is note pardanashin lady. 
If she bae been married to a respectable peraoa, 
in whose family women observe parda, she is 
.entitled to be treated with respeot, despite her 
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lowly origin. A complaint was made at Delhi 
under ,8. aO’l, '14-2, I.P.O,, against the accused 
residing at Hissar. for kidimppiog A. The 
accusod oontoodod thac A was his lawlul wt(e 
and resided at Uissar as a pardnnashin lady. 

Held. (1) that A shomd not be corapollcd to 
attend the Delhi Court foe the purpode of bet 
examination: (2) that A should bo examined 
upon commiseion through tho District Magis¬ 
trate. Hissar, arrangements being mado to 
respect her pardali, MiR/.A AHDUL GHAFUR 
Beo v.The Crown, ii P.W.R. 1913. Cr.-18 
Ind. Cas- 147=l4Cr. LJ. 3 = 43 P.L.R. 1914. 

(4059)—Ss. 439 and 520-Sfl8 REVISION- 
GENERAL PRINCIPLES. 27 A. 630 = A.SV.N. 

1905, 139=2 Or. L.J. 331. 

(4060)-Ss. 439, 522—Sec RESTORATION OP 
Property, 27 A. 415 = a.VV.N. 1905, 19 = 2 
A.L.J. G4=2 Cr. L.J. 24. 

(40GU—Ss. 439. bG 2 -~Revinon ^ Criminal 
cases— <} ioa of fact—Witness—Credibility of 
—Ground for oelieving wiln»ss. testimony 
against some o! thi accused-SeewUy tc keep 
peace.—There ware two cross complaints, one 
by M. againet C, and hia son R, and tho other 
bv C, against M. and throe others. The 
Magistrate acquitted 51, and the three accused, 
but convicted C. and fined him Ra. 30 and 
acquitted his son R. Theevidence against C. 
and R, was the pame. Oo appeal the District 
Magistrate gave a finding which was equivalent 
to rejecting M's evidence as unreliaole. but 
upheld the oooviotion and (or the fine be 
substituted an order under s. 562 of the Crim. 

Pro. Code for security for keeping the peace. 

On revisiou, the uODvic».ion an.l the order 
demanding security were set aside, on the 
ground that oo distinction oould be drawn bet¬ 
ween C aud R, anl none of tbeovidence seemed 
reliable and it was difificult to say which party 
was the avgreRSor. ChHAJU 5IAL v. CROWN, 

21 P.L.R. 1914 = 12 P W.R. 1914. Cp. 

(1062)—Ss. 439, 562 —Reuision—Powers of 
Btgli Court.—The High Court cannot in revision 
set aside an order under a. 562 of the Crim. Pro. 

Code, ordering an accused person to execute a 
bond to be of good behaviour and substitute m 
its place a sentence of whipping or impcison- 
meot. KINO-RMPBBOR v. GHASITB, 12 A.L. 

J. 1244-16 Cr. L J. 48 = 28 Ind- Cae. 633. 

-8. 440 ( = 1882, 8. 410 ; 1872, e. 297). 

(4063,—B. 440 = Sec CRIMINAL CASE, IOC. 

L J. 90 = 3 Ind. Gas. 393. 

(4064)—8. 440—See Nos. 104, 1021, 1923, 

2001, 2514. 3068. 3562.-SeiO. 3697. 3727, 3728, 

3731 to 3745, 3804. 3974, 3974, supra and 
No. 4796, infra. 

(4064-a)—9- 44f—See No. 2049, supra. 

_8. 443 t>1882. e. 443 ; 1872. B. 72, paras 

land 2, 74, para 1.) 

(4065)-S 443 —See European British 
Subject, 6 c. 83=6 O.L.R. 463. 

(4066)-Oh. XXXIII. 0.443—See EUROPEAN 
BBITIBH BUBJBOT, 27 A. 397 = 2 A.L.J. 20 = 
A^W.N. 1906, 6 =3 Ci.I«.J.l7. 
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(lOfiT)— Ss. 443. 446, 4d3—See JURISDIC¬ 
TION OF CRIMINAL COURTS—JURISDICTION 
OVER Europeans, 4 A. I4l. 

(40fiS)— S5. 443 and 454—Sec MAGISTRATE, 

Jurisdiction of—General jurisdiction, 

16 M. 30S = 2 Weic 573. 

-S. 446 (-1882, a. 446 ; 1872, s. 74, para 2i. 

(4069)—S. 44G— See No. 4067, supra. 

-S, 447 (1882, 3. 447 : 1872, as. 79, para 1, 

438, para 2). 

(40T0)—S. 447—Sec COMMITMENT TO SES¬ 
SIONS COURT, A.W.N. lesi, 150. 

(4071)—S. :147— See No. 2749, supra. 

(4072)—Ss. 447, 449—See TRANSFER OP 
Criminal Cases—General, 39 B- 575 = 7 
Bom. L.K. I04, 

-S. 449 ( = 1882, a. 449: 1872,8.76). 

(4073)-S. 449-See No. 4072, supra. 

-S. 450 ( = 1882, a. 451). 

(4074)—S. 450 (=Crim. Pro. Code, 1882. 
s. 451)— "European" explained. —The word 
“ European '' io s. 451 means a person born in 
Europe. QUEEN-EmPRESS v. MOSS. 16 A. 88 
= A.W.N. 1894, 23. 

f4075)—S. 450 ( = Crj)n. Pro. Code, 1882, 
5 . 451)—Europeon British Su5;ect—Sesssions 
trial—Tnal by mixed ?urj.—Even in cases of 
trials of European British subjects as accused, 
trials before Sessions Court must ordinarilj- be 
with the aid of assessors, unless they claim to 
be tried by a jury, when they are entitled to 
have a mixed jury, and not a jury consist' 
ing entirely of Europeans. MDLLINEAUX v- 
Empress, il P.R. 1896, Cr. fi8 P. R. 1888, 
Not F.) 

-S. 451. paras 1 to 8 (=1882, a. 491A), 

paras 9 and 10 (= 1882, s- 45I*B). 

(4076)—S. 451 {-Crim. Pro. Code, 1882, 
a. 451 - 4 )—European Brifis)tsu6;<ct—C(ai»n for 
trial by jury—Transfer to another Magistrate. 
—Where the proceedings against an European 
British subject have reached the stage men* 
tioned in 8. 451-A, and he has claimed a trial 
by jury, the District Magistrate is not compe¬ 
tent to transfer the trial to a Magistrate, before 
whom DO claim for such a trial oould be made, 
and to deprive him thereby of his right. 
MACGREGOR V. EMPRESS, 2 P.R, 1896, Cr. 

(4077)—5. 451 ( 1 )—European Briftsh subject 
—to be tried by ajury.~kn European 
British subject charged with an ofience under 
B. 354,1.P.C., a warrant case, when asked at the 
outset of the proceedings against him, did not 
wish to he tried by a jury. A charge was framed 
agaiost him, and at his request certain witness¬ 
es who had been examined for the prosecution 
were ordered to be re-oalled for cross-examina¬ 
tion. At this stage of the trial, before a date 
had been fixed for the re-appoaracoe. of the 
ptoseoutioQ witnesses asked for by the aoonsed, 


Crim. Fro. Code (Act V of 1898)—eonfinued. 

an application was presented on bis behalf ask¬ 
ing that be might be tried by a jury. Held, that 
the mere fact that the accused, before the trial 
bad begun, stated that he did not wish for a 
jury, did not prevent him altering bis mind after¬ 
wards, and claiming a jury within the time 
allowed by the section, and that the Magistrate 
should have allowed the application. EMPEROR 
V. Sullivan c. I.,24A. 5ll = A.W.N. 1902, 
142. [i?.. I P.R. 1908. Cr,=4 P.W.R. 1909, Ct. 
= 7 Cr. L.J. 274 = 136 P.L.R, 1908.] 

(4078)—S. 451 (9)—5ee EUROPEAN BRITISH 
Subject, i L.B.R. i58. 

(4079)—8. 451—Sec Nos. 618, 2749, supra. 

(4080)—Ss. 451, 127 { = Crim. Pro. Code, 
1872, ss. 137, 480)— Order btj officer superior in 
rank io an officer in charge of police station — 
Likelihood of breach of peace—Relevancy of 
opinion of policeman.—’Aa order by a Deputy 
Commissioner of Police, wbo is an officer 
superior in rank to an officer in charge of a 
police station, directing the dispersal of an 
as embly of five or more persons likely to cause 
a disturbance of the public peace, is ao-order 
by a lawful authority within the meaning of 
3. 480. Whether a disturbance of the peace is 
likely to be caused must of necessity be very 
much a matter of opinion, and the police officer, 
to whose discretion the law leaves the duties of 
dispersitjg assemblies, must of course act upon 
his own opinion, one way or the other ; if his 
opinion is relevant, the grounds upon which it 
is based are also relevant. The Magistrate 
himself must look to the surrounding circum¬ 
stances and form his own conclusion, whether 
the acts committed were reasonably likely 
to lead to a breach of the peace. EMPRESS v. 
TUCKER, 7 B. 42=7 Ind. Jor. 202. 

- 8.452 ( = 1882, s. 452; Act X of 1875. 

B. 37). 

(4081)—Ss. 452. 408, 404 ( = Crim. Pro. 
Code, 1882, ss. 452, 408, iOi)~Non-European 
British subject jointly tried with European 
British subject— Appeal. —A British subject, 
but not ao European British subject, jointly 
tried with a European British subject, is not 
entitled, under s. 452. to appeal to the High 
Court on a conviction by the District Magis¬ 
trate, the right of appeal to the High Court 
being given only to European British aabjects. 
In re JOB SOLOMON, 14 B. 160. [D.. L.B.R. 
1893-1900, 516.] 

-S. 453 ( = 1882, B. 453 ; 1872, a. 63). 

(4082)—3. 453—See No. 4067, supra. 

(4083)-S3. 453, 454—Sec JURISDICTION 
OP Criminal court—Jurisdiction over 
EUROPEANS, 12 B. 561. 

- S. 454 (=1882, 8 . 454; 1B72, b. 84). 

(4084)—S. 454 (=3. 464, Crint. Pro. Codtt 
1882)—Crow cases of rioting^Procedurea^^' 
cross oases of riotiogt the Magistrate held the 
trial on parallel lines ”—the witnesses for^ tM 
prosecation in each case in tarn were examioed 
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in chief, then followed their cro?s-cxamination 
also in each case in turn, and neit such re* 
examination aa was necossarj—discharged the 
accused io one case, aod called upon tue 
accused in the other case to go into bis defence. 
Held, that JIagistrato acted improperly, and a 
new trial should be ordered. CH.A KOWRI LALL 
V. MOTI KURMT. 13 C.L.R. 275. (7 C. 05 = 3 C- 
L.R. 352. iP.) [Appl, 30 M, 233=2 M L.T. 89 
= 5 Or. L.J. 290 ; fi., 8 C.W.N. 344 ; D., 1 C. 

W N. 426.] 

(4085)—S. 454 (=‘CTim. Pro- Cod». 1882. 
s. 454) —Scope of the seclio7i. —The Magistrate is 
not bound, by virtueof the provision cootained m 
the last clause of s. 454. Crim. Pro. Code. 1882. 
to ask an accused potaon categorically whether 
he claims bis right as an European British sub- 
ject, much less is be obliged to explain his 
rights to him as such subject. TOBIN v. 
EMPRESS, 5 P.R. 1885. Cr. 

(4086)—S. 454 (aCrim. Pro. Code, 1872. 
s. 84) —European British subject—Waiv^ of 
right to be tried as such—Appeal.—An Euro¬ 
pean British subject, who has not claimed to 
be tried as such, cannot claim to appeal to the 
Chief Court as an European British subject 
from bifi conviction. KEOUGH v. CROWN, 17 
P.R 1878, Cr. [i?.. 136 P.L.R. 1908, Cr. = l P. 
R. 1909 = 4 P.W.R. 1903 = 7 Ct.L.J. 274 ; D., 

1 P.R. 1909, Cr.] 

(40J'7) —S. 4S1 { = Crim. Pro- Code, 1882, 
s. 454 )—European British subject. — Where 
either the name or the personal appearan^ ot 
the accused suggests that he may be an Euro, 
pean subject, the proper course for the Magis 
trale is to question the accused as to his status 
under s. 454. Crim. Pro. Code. QUEEN- 
EMPRESS V. WILLIAM SHANKS, L.B.R. 1872 
—1893, 408. 

( 409 g)_g. 454—See Waiver, 6 0.83 = 6 0. 
Xi R 463 

(4089)—8. 464—S« Nob. 68 , 4068, 4083, 
supra. 

--a. 438 ( = 1882, t. 496: 1872. e. 81, para 1). 
(4090)—8. 456—See No. 2957. supra. 

-8 . 460 ( = 1882, B. 460; 1872. a. 234, para 

1 . cl. 2. 1861, 8. 323). 

(4091)—S. 460—See No. 68, supra. 

(4092)—8b. 460. 309. 276. 284, 277—See 
Sessions Judge, jurisdiction of, 3 W.R. 
Cr. Cir. 1. 

-B. 468 ( = 1882, ■. 488; 1872. 8. 87). 

(4092-a)—a. 463—SeeNoa. 181.2982, supra. 

-a. 464 (=1882, 8 . 464 ; 1872, bb. 423. 424, 

para 3, 1661, 8 . 888 ). 


(4093)—8. 464—See ACCUSED PERSON, 11 
F.B. 1894, Or. 

(4094)—B. 464—See INSANITY. A. W. N. 
1905. 2. 

(4096)—B. 464—See Nob. 8067. 4060. eupra. 

(4096)—Sa. 464, 466 t^Orim. Pro. Code, 
1882, SB. 464, 466)—Proceedinpe against persons 
of unsound vnind.—Where the Magistrate is of 
opinion (hat the aooased if of onaoond mind 
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and therefore incapable of making his defence, 
be cannot legally acquit him. But he is 
bound to postpone furlber proceedings in the 
case, and either release him on bail or report 
the case to Government, in re ATCHAMMA, 

2 WeiP 881. 

(4097)—Ss. 464 nnd 466 —Procedure incases 
of funaftes —The District Magistrate should, 
as soon as he saw reason to believe th^ttbe 
accused was of unsound mind and consequent¬ 
ly incapable of making his defence, proceed 
according to es. 464 and 466 of tbe Crim. Pro, 
Code. Again, he should take evidence as to bis 
unsoundness of mind at the time of cominUh'ng 
(hr offence before he proceeds tc acquit bitn on 
tbe ground that he did not know the nature of 
the act. or that he was doing what wa? either 
wrong or contrary to law. (juEBN- EMPRESS 
V. NQA Han shin, U.B.B. 1892-1896, Yol. I, 

30. 

(4098)—Ss. 464, 466-Lunacy of accused— 
Procedure.—h Magistrate who finds that an 
accused person was of unsound mind botn when 
he committed tbe offence and at the tuns of 
tbe trial, should not continue tbe trial but 
pass order, under ss. 464 and 465 of tbe Crim. 
Pro. Code. It U not a trial in which a yerdiot 
of guilty or not guilty could be legally pm- 
nouDoed. EMPRESS v. CHADAMI LaL. A.W. 

N. 1900. 47. 

(4099)'-Ss. 464. 466. 470 ( = Cntn. Pro. 
Code. 1872. ss. 423. 424, 429)-Procec(it«£7S 
aoainsf lunatics.—An order making over an 
accused person to bis brother for safe custody, 
on the ground of the weak intellect of tbe 
accused cannot be passed upon the mere report 
of tbe Civil Surgeon. If the order is made 
under h. 42-2. the Magistrate should examine 
the Civil Surgeon as directed me. 423. it « 
is made under s. 429 (470). be should detain 
tbe accused in custody and report the case to 
Government. HIGH COURT PROCEBDINGB. 
13TH OCT. 1880. No. 1965. 2 Weir 580. 

(4100)—Ss. 464. 469. 465. 466 f-Crim. Pro, 
Code. 1872. 98. 423. 424, 426, Aifi-Procted- 
inas against person incapable of making defence. 
Ik person who ie incapable ol making a 
defeooa is cot accordieg to bs ^^3—426 to be 
tried 8 b. 427. 428 and 432 (st. 467. 468 and 
473 of the Code of 1898) provide for the trial 
of such an accused person when he is found to 
be capable of making a defence, and if tried 
under tbe former of those sections, he might 
be acquitted under e. 429 ts. 470). HIGH 
COURT PROCEEDINGS, 3 bD DEC., 1880, 
No. 2477. 2 Weir 881. 

(4101)—s*. 464. 471 (=Cr*OT. Pro. Code, 
1861, 89 . 888 fo 394)—Accttsrd person a 
^Course to be pursued—Rules embodying ss. 388 
£q 394 .—Il» person charged with an oBence 
appear to be of an aneound mind, and incapa¬ 
ble of making a defence when brought before a 
Magistrate, that ofBcer, alter aeoertaining the 
prima facie truth of the charge, and making 
tbe enquiries prescribed in e. 858 of the Orim. 
Pro. Code, regarding the state of mind of (he 









2127 


THE ALL INDIA DIGEST, 


2126 


Grim. Pro. Code (Act V of 1898)— continued. 

accuFcd, if he consider the person to be of un¬ 
sound mind, is to stay all further proceedings. 
If the olTcnce be bailable, the I^Iagisirate may 
release ibo party on sufficient security being 
given that be shall be properly taken care of, be 
prevented from doing injury to himself or 
others, and for bis appearance when required. 
If the oQcncc be not bailable, or if the required 
bail be not given, the accused must be kept in 
safe custody in such place as the Local Govern¬ 
ment shall direct. The Magistrate may at any 
time, if ho h iS reason for believing that the 
person is of sound mind, resume the invc'^tiga* 
tioD ; but if the accused person, when again 
brought before the Magistrate, shall still appear 
to be of unsound mind and incapable of making 
a defence, the Magistrate shall act as provided 
by S3. 386 and 390 ; the course taken under 
s. 390 following, as a neces^sary consequenco, 
the enquiry held under s. 338. If the ofienco 
be one triable by a MagisvCate. be should com¬ 
plete the trial. II be determines that the offence 
was committed by the accused in a sound state 
of mind, be should pass sentence oo him 
according to law; if not, the Magistrate should 
retain him in safe custody till the orders of the 
Local Government be received for bis removal 
to and detention in a Lunatio Asylum. If the 
offence be not trUble by the Magistrate, be 
must, if the accused is in a fit state of mind to 
make a defence, complete bis investigation and 
must commit him (or trial. If, in the course 
of the trial, the prisoner appear to be -of un¬ 
sound mind. theSis^ioue Judge must suspend 
proceedings, aod follow the course prescribed 
bys. 389. Under uo circamstaoces should a 
party accused of an offence, being at (be time 
of unsound mind, and incapable of making a 
defence, be examined by a Magistrate, or com¬ 
mitted for trial. CRIMINAL CIRC0LAR, No. 14 

OF 1861, 1 W.R. Cr. Gir. f. 

-S. 465( = I882, e. 468 ; 1873. ss. 45, 433; 

1861, s. 389). 

(4102)—S. 465 (-Grim. Pro. Code. 1889, 
s. 465j— Power of Sesstotw Judge. Sessions 
Judge has uo power to stay proceedings and to 
direct an enquiry as to the state of an accused s 
mind, because it appears so 1*'™ ** proolem.tic 
whether the accused is capable of making a 
defence. In suoa oases, the proper procedure 
to be followed is provided for in s- 465. In rt 
PisariTuraka Madab Sahib, 2 Weir t37. 

(4103^-8. 465-Sw Nos. 1738. 2778, 30d0. 
4100, supra. 

—8.486 <*1882, 8. 486:1872, 8. 426:1881, 
a. 390). 

(4104)—s. 466—See INSANITY. 2 C. 356. 

(4105)—3. 466—See Nos. 4056, 4096 to 4100, 
supra. 

-S 487. 

(4106)—S. 467—See No. 3586, supra. 

—S. 468 (*1882, 8. 468 : 1872. s 428 ; 1861, 

8 3921. 

(4107)—S. 468—See FALSE EVIDENCE. 6 0. 
440»7C.L>B> 330. 
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-S. 469 (=1882, 8.469 ; 1872,8. 424, parai 

1 and 2). 

(4108)—S. 469—See No. 4100, supra. 

-8. 470 ( = 1882, a. 470 : 1872, 8- 429; 1861, 

B. 393). 

(4109)—S. 470 (=Cri«i. Pro. Code. 1882, 
5- 470)—insantfp —Meaical evidence. — When 
the prisoner killed his brother-in-law, there was 
apparently no enmity nr quarrel between them, 
and the only motive given out by tbe prisoner 
was than he might be killed by the aueborities 
and gel to heaven, held, that the opinion of a 
medical witness would be necessary, It was 
directed that the prisoner should be placed 
under the supervision of the Medical Officer in 
charge of tbe jail who was to send report alter 
one month’s observation. Held by Turner. C. 
J, —If we are to accept tbe explanation of tbe 
motive as truly repreeenting the thoughts of 
tbe prisoner at the time be committed the 
oSence, bis case does not fall within the legal 
defioiiion of unsoundness of mind sufficient to 
excuse a crime. That definition has always 
been regarded by medical science as escludiog 
cases in which » psrsju of unsound mind 
ought to be dealt with as a lunatic aod not as 
a criminal. In re VbnKATBSA BHATTA, 2 
Weir 883. 

(4110)—8. 470—See Nos. 2168, 4099, supra. 

(4111)—Sa. 470, 471 (-Grim. Pro. Code, 
1882, ss. 470. 471)—Crime commiffed. while 
suffering from temporary msonify.— Where a 
Magistrate finds, after exammation of soma of 
the prosecution witnesses, that tbe accused 
committed the ofience, while ho wis sufiering 
from temporary insanity, be should act under 
S 3 . 470, 471 of the Code. He is doc competent 
to discharge him under s. 233, if it does not 
appear that the accused is of unsound mind 
at tbe trial, /n re LANKA CHINNA KAUUDD, 
2 Weir 583. [ft., 17 C.P.L R. 113.] 

(4112)-S8. 470 and 471—Sec UNSOUNDNESS 
OP MIND, L.B.R. 1893—1900. 630. 

-S. 47i, paras 1 and 2 (=1882, e- 471; 

1872. 8.430; 1861, 0.894) : para 3 1 = 1883. 
8. 47S Ai ; para 4 (=1882, 8. 478 B.) 

(4113)—S. 471—Deaf and dumb person— 
Guilty of murder—Prop“r cour:ja to be taken— 
See Deaf and DUMB PERSON, 13 P.R. 1911. 
Cr.=39 P.W.R. 1911 = 12 Ind. Cas. 989 = 12 
Cr. L.J. 613. 

(4114)—s. 471—See False Charge, 2 C.L. 
R. 3I5. 

(4115)—S. 471-Sec Nob. 1738. 2163, 4101^ 
4111, 4112, 5upra. 

(41l6l—8s. 471, 473—Se? ACT 1 OF 1877, 
8. 42, 22 W.R. 329. 

- S. 473 (= 1882. e. 473 ; 1872, b. 432 ; 1881, 

B. 398, cl. 2). 

(4117)—B. 473-See No. 4116, supra. 
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-S. 474(»1882, B. 474; 1872. a. 433; 1861, 

a. 898, ol. 3). 

(4118)- 8s. 474, 476—Sfc PER.1URY, 4 A.L. 

J. 811=*7 Cr. L.J. 3=A.W.N. 1908, 22. 

-S. 476 ( = 1882. a. 476: 1872, as. 471, 477 ; 

1861. as. 171, 176.) 

See High Court, Jurisdiction or. 

See Revision 

(4n9)--S. 476 ( = Cri»n. Pro. Code, 1872, 
s, 471)—Scope 0 ^ —It is only in esses exf'lu- 
fively triable by tbe Court ol Sessions, that tlio 
Judge ia pmpoweted to cominit, or hold to bail 
and tty an accused person charged with the 
oSeoces mentioned in ss 467, 469, 471. In 
cases of a light nature, such as. cases of giving 
false evideoce. not triable by the Court of 
Sessions ezolusively, all that tbo Judge is 
empowered tn do, is to send tbe case for enquiry 
to any Magistrate, having power to try or to 
commit for trial the accused person under 
s. 471. The words "commit tbo case itself" 
cccurring in s. 471, do not mean that the Court 
of Sessions may commit the case to itself. In re 
F.4TAIYAH KHAN. 3 C.L-R. 599. 

(4120)— 8. ilG — Application of sfction.— 
8 . 476 applies only to offences referred to in 
s. 195, when such offences are committed 
before tne Court which makes tbo order, or are 
brought to its notice in a judicial proceeding. 
Where the oflence of giving fal^e evidence whs 
committed before a Deputy Magistrate, the 
District Magistrate could not, on makiog a 
local inquiry, order the prosecution of the 
offender, when the ofience was not brought to 
bis notice in a "judicial proceeding.” GODAl 
8 HAHA v.KlNG-EUPBROR, 9 C W N. 1030 = 2 
Cr. L J. 861. 

(4121)—S. 476—Persons competent to pass 
order under s. 476.—Orders under s, 476 can bo 
passed only by a civil, criminal, or revenue 
Court. But an order which purported to be 
one passed as by a “ Divibional Officer,” tbat ie 
to say, by the Deputy Colleotor to whom a 
Taheildar, before whom tbe alleged false state, 
ment was made, was subordinate, was held to 
be ultra vires. In re ARUMDGAM PILLAI, 3 
Weir 698. 

(4122i— S 476—Order under section when to 
he made. —Where a matter has not ceme within 
the cognizance of a Magistrate, in tbe course of 
any judicial proceediog, an order under a. 47C 
cannot be made. 8 ARODA OHARaN HALDAB 
V. King EMPEROR, 2 C L.J. 612=3 Cr. L.J. 
81. 

(4138)—S. 476 — Necessary conditions for 
tnefifuftng proceedings under the section. — 
Before pcooeedinga under e. 476can be institut¬ 
ed. there mast be direct evidence fixing the 
offence upon the persons whom it is sought to 
charge, either in the course of the prefioainaty 
enquiry held by tbe Magistrate, or in tbe 
earlier prnoeediags out of which tbe euqniry 
aroie. It is not saffioiena tbat the- evidence ia 

134 
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the earlier case may induce some sort of puapi- 
cion tbat these persons bad been guilty of an 
oSenco ; but there must be distinct evidonoe of 
the commi.s^iou of an ofie'i<-p by such person. 
KHEi'U Nath Sikoau v. Ghish chundke 
MUKBH.JI. 16 C. 730, [F . 23 C. bdi : li.. 20 
c. 474, Sat. Un. Cr C. 701, 895 ; D., 20 C. 
474.] 

(4121J—iJ. 476—Order under s. 476, whc'her 
a proceeding —An order under s. 476 is a pro¬ 
ceeding. and a criminal proceeding, if it is an 
order msde by a Criminal Cuurt. It directs 
tbo prosecution of a person after a judicial 
enquiry. EMPEROR V- GOPAL BAIUK. 34 C 
42 = 11 C.W.N. 125=4 Cr, L.J. 460. (rf..37 

C. 52 = 5 lud. Ca.s. 62=14 C.W N. 1H2 = 11 Cr. 
L.J. 45 ] 

(4125)—S. 476 ( = Cri»i. Pro. Code. 1872, 
s. 471)—Order unde) seclion^Preliminary en- 
Quirp — Shoicing cause agaxnsl. —An order under 
8. 471 is not necessarily had. b'ciuse tbe Court 
acting under the section, has not htld a pre¬ 
liminary enquiry before sending the I'ase to tbe 
Magistrate tor enquiry. Tno law requites only 
such preliminary enquiry as may be necessary. 
Where a Munsifi sent, under s. 47l. to a Magis¬ 
trate, a proceeding embodying tbe facts of a 
case tried before him. and charging both the 
parlies to the suit for giving and producing false 
evidence and where there was nothing to show 
that any enquiry tbe Munsifl could have made 
would have pat tbe Magistrate in a better 
position, the omission to bold a preliminary 
enquiry before sending the case for trial was 

not bad. Empress of India v. Juala 
PRAS.AD, 5 A. 62 = A.W N. 1882. 163. 

(4126)—S. i 16 —Notice—Preliminaty inquiry 
—Revision.— A High Court can deal with orders 
passed under s. 476 of the Code in revision, for 
good cause shown. Where an order was im¬ 
pugned on tbe ground mainly that the lower 
Court bad not given notice to tbe applicant or 
held a preliminary enquiry belrre passing 
orders : Held, that no notice was necessary- 
under the section nor, in the circumstances of 
the oase. was it desirable that any special notice 
should be given or a preliminary inquiry held. 
U PO Yeek V. U PO KYIN, 12 Cr. L J. 83 = 8 
lad. C&s. 1197 

(4127)— S. 476 —Order by Magistrate for 
prosecution under s 193 of Che Penal Code- 
Preliminary inquiry. —When aMagislcale takes 
actioQ under s. 476, Crim. Pro. Code, it is not 
□euessary to the validity of bis order tbat be 
should hold a preliminary inquiry. (15 A. 392, 
F.l Where a Magistrate refused to give persons, 
whose prosecution bad been ordered for com¬ 
mitting perjury, an opportunity to oroes-ezamine 
witnesses, ^Id, be did not aot illegally or with 
material irregularity in tbe exercise of bis 
juriadiotioo. ADDUL GHAFUB V. RAZA 
HUSAIN, 9 A L.J 231 = 18 lad, Orb. 829 = 18 
Cr. L.J. 141 = 84 A. 267. [F.. 15 Cr. L.J. 271 

= 26 M.L.J. 486 = 23 lod. Oas. 479.] 

(41281-S. 476— Witness producing forged 
receipt — Prosecution ordered by successor of 
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Judicinl Officer, tvuhout preliminary enquiry — 
Ler/iiity,^ Tbe power to direct prosecution 
luuln s. 476, Ctim. Pro. Code* is conferred on 
the Court, and not ou the individual Judicial 
Otiioer who fills tbo judicial office at the time of 
the origmal trial, A successor of the officer 
before whom the original trial took place is not 
bound to hold an indepcDdent investigation 
bi:iure making an order under s. 476. Cnmi 
Pio. Code. The holding of a preliminary 
inquiry in a proceeding under s. 476, Crim. Pro. 
Code, is discretionary, and a person against 
whom an order for prosecution has been 
without such an enquiry cannot complain 
unless be has been prejudiced by the omis^sion. 
DURPA NARAYAN BERA V. BEPIN BEHARY 
MITTEU, 15 C.W.N 691-14 C.L J. 123 = 10 
lud. Cas. 66 = 12 Cr. L.J 209. (U C.W.N. 
79U, KxpL Hnd F.) 

(4129)—5, 47G — OrdrT for prosecution^ 
Failure to viake preliminarv inquiry—Illegality 
— Action under s, 476—Ah necessity to takt^ 
action immediately after close of trial^Txine 
for such action— 115, Civ* Pro. Code (1903), 
—Where a lower Court, wituout making any 
preliminary inquiry to decide whether there 
were prima facie reasons to suppose that the 
accused committed perjury, pas>ed an order 
directing bis prosecution for perjury under 
5. 476. Crim. Pro. Code* Held that the failure 
to make the preliminary inquiry was a material 
irregularity which was one lor correotioo under 
B. 115, Civ. Pro. Code (1908). There is no 
legal necess^ity to proceed under s. 475, Crim. 
Pro. Code, immediately after the trial or pro* 
ceedings and the seotioo does not limit the time 
within which action should be taken (a)< 
JBTHMAL V, WADHUMAL, 7 S.L.R. 187 = 15 
Cr. L.J. 541-24 Ind Cas. 949 (34 C. 351, 31 

M. 140, 32 B. 184, 32 M. 49, 37 C. 642. «.) 

(4130)—S. 476—Penai Code, s. 1S2—OnBins 
for a report from interested party as to truth of 
tomplaxni* propriety of^Order for prosecuiiont 
without suffiotent enquiry into truth of coniptutiu, 
—The petitioners filed an application before the 
Sub-DiviBional Magistrate praying for proceed¬ 
ings under ss. 144 and 107» Crim. Pro. Code, 
against several servants of a certain factory, 
whereupon the Magistrate called for a report 
from the Manager of the factory, and on receipt 
thereof required the petitioners tn show cause 
against prosecution under 182, I.P.C., and 
then after examioiog some witnesses on each 
side, but without examining the petitioners 
themselves, made an order under s. 476, Crimi 
Pro. Code, directing their prosecution for an 
offence under a, 182, I.P.C. Held, that the 
order of the Magistrate in oalling for a report 
from the Manager of the factory was open to 
great objection. That the accused being the 
servants of the factory, the Manager was an 
interested patty, and he ought not to have been 
asked to make a report in these judicial proceed¬ 
ings. Held (in setting aside the order for pro¬ 
secution!. that further enquiry should be made 
into the truth of the petitioners’ complaint, 
and they themselves should be examined if they 
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chose to give evidence. EhpEROB v. RafFI 
Raut. 19 C.W.N. 127*28 Ind. Cas. 127. 

(4131)—S. 476— Powers of Magistrate wider 
this section. —A Magistrate has no power to act 
suo motu under s. 476, after the case io which 
the alleged offence has been committed has been 
closed by bis predi^ceesor without any action 
being taken under the section. In re R.^MA 

Krishna Row, 2 Weir 597. Ci?*. 3i M. 14C 
*7 Cr. L.J. 54 = 17 M.L.J. 684 = 3 M.L.T.79.3 

(1132)—S. 476—Powers of Magistrate after 
transfer. —A Magistrate who, after trying a case, 
has been transferred from the charge of the 
pariioular Court in which the case was tried to 
some other duty in the same district, is not 
competent to make an order under s. 476 in 
respect of a case which he tried as a presiding 
officer of such Court. Chunni Lal v. Har- 
BANS RaI, 1 A.L J. 31S. [W. F., 3 A.L J. 825 

= A.W.N, 1906, 201=4 Cr. L.J. 140.] 

(4133)—S. 476—Opinion of officer ordering 
prosecution — Superior Court inUrftring--^ 
Where a Munsiff, having been directed by the 
District Judge, sanctioned prosecution of a 
party under s. 476, Grim. Pro. Code, and it 
appeared that the case did not come before the 
Judge in the course of a judicial proceeding, 
and that the offence was not committed before 
him, held, that the order was without jurisdic¬ 
tion. RiAZDL Hasan v. king-Empbbor, 

6 A.L.J. 924=19 Cr. L.J. 529=4 Ind. Cas. 260. 

(4134)—5. il&—Order of Subordinate Court, 
under s. ilG—Powers of High Court.—lt is 
competent to the High Court, in the exercise of 
its revisional jurisdiction, to interfere with an 
order of a Subordinate Court made under s. 476, 
diiectirg tbe prosecution of any person for 
offences referrefl to in the sec ion. in r« BaIj 
Gangadhab Tilak, 26 B. 785=4 Boro. L.R. 
618. [Ref., 15Cr. L.J. 33 = 22 lod.Cas. 177 =9 

N. L.R. 184 : R , 26 A. 249 = A.W.N. 1904 16, 
36 C, 909. 32 M. 49 = 9Cr. L,J. 41 = 4 M.LT. 
404 = 19 M.L.J. 42=1 Ind. Cas 597, 7 Cr. L.J. 
143, 15 Cr. L.J. 217 = 22 Ind. Cas. 1001 = 17 

O. C. 25. 3 L.B.R. 234. 5 P.R. 1908. Ct.= 103 

P. L.R. 1908 = 7 P.W.R. 1908, Ct., U.B.R. 1907, 
Isb Qr. Cr. P.C. 1 = 6 Cr.L.J. 25.] 

(4135)—S. 476—Z^ecessify for notice.—Fot the 
purposes of s- 476, ueitber notice to show cause 
why the party should not be sent before a 
Magistrate for trial, nor a preliminary enquiry, 
is indispensable. In re JIVaBHai KHUSAL, 

7 Boro. L.R. 84=2 Cr. L.J 54. [R , 12 Ct.L.J. 
209 = 14 C.L.J. 123=15 C.W.N. 691 = 10 Ind. 
Cas. €6.] 

(4136)—S. 476—Court-Income Tax Collector 
—Sanction by the Income Tax Collector —~ 
Revision by the High Court. —The Income TaX 
Collector is not a Court within tbe meaning of 
8 . 476 of the Code. In re KALIDAS REWADAS. 

8 Bom. L.R. 477=4 Cr.L J. 34. [Diss.. lOOc. 
L.J. 395=3 Ind Cas. 886=3 S.L.R- 66 , 36 M. 
72 = 13 Of. L.J. 723=16 Ind. Cas. 756-23 MJ*. 

I J. 398=13 M.L.T. 367 = 1912 M.W.N. lOU.] 
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(4137)_S, 476 — Sanction — Prosecution— 
ComplamC to CoUfdor in revenue capacUy— 
SSd 211, 409, Penai Code.—Where a petitioner 
petitioned the Collector in hie revenue capacity 
for a refund of the money \vhich he alleged the 
Reddi had collected and misappropriated, and 
thereupon the Deputy Collector directed the 
prosecution of the Reddi under s, 409, I.P.O., 
held, an order under s. 47G, Crim. ^ro. Code, 
directing the prcsecution of the petitioners for 
an offence uncot s* 211 of the Penal Code cannot 
be sustained. DappILI CHaNCRU GARI RANG.a 
Reddy v. emperor, 19t9 M.W.N. 253*16 
Cr.L.J. 252^28 lad. Gas. 108. 


(413SI —S. 476 — D^put% Collector acting 
under Land Acquisition Act—Proceedings of the 
Deputy Collector—Authority to requite vetijif^d 
petiiioti—Puwer io sanction prosecution for 
perjury.—A Deputy CoHoctor acting, uuder the 
Land Acquisition Act. is not a Judicial Officer, 
nor can he be regarded as a Revenue Court 
within the cneaniug of s* 476 of the Code. The 
proceedings of the Deputy Collector, under the 
Land Acquisition Act. are not regulated l>y the 
Code nf Civil Procedure. He is not entitled to 
rei^uiro a petition under the Laud Acquisition 
Act put in hetore him to be verified in accord* 
ance with the Code, so as to make any false 
statement punishable as porjurv. For these 
reasons a Deputy Collector has no power ro pisa 
orders under s. PJ5» sanctioning the prosecution 
of certain person for giving lalse evitleoce io 
relation to proceedings taken by him under tbo 
Land Acquieitioo Act. Further, the Deputy 
Collector is not io a position to pass any final 
orders in the matters of the value of the land or 
the right to claim the price fixed. A party 
dissatisfied can claim a reference to the Civil 
Court whose duty it is to settle the matter judi¬ 
cially. Therefore to subject parties claiming 
the right toeuob reference to a cricDinal prosecu¬ 
tion, when the matters, on which the Deputy 
Collector had formed ao opinion as a Revenue 
Officer under the Land Acquisition Act, must be 
submitted for the determination of a Court, ie 
obviously prem^iture and improper and isalmcet 
certain to operate very prejudicially towards 
them in the trial before the Civil Court. DURGA 

Das RuKHiT V, Queen-Empress, 27 C. 820, 
[F., 80 0 . 36; B., 38 0. 230*12 O.L.J. 605« 
16 0.W.N. 87*8Ind. Cas. 107, 38 C. 368*12 
Ct L J. 4U*ll Ind, Cag. 595, 13 Cr.L.J. i* 
13 Tnd. Cas. 97, 8 O.C. 118; D.. 3 Cr.L.J. 128 
• 44 P.R. 1906, Cr,*187 P.L.R. 1005.] 

(4139)—S, 476—Indian Fenni Code lAcl XLV 
of 1860), e. 193—Examination of accused on oath 
—Perjury—Sanction to prosecute,—A complaint 
was preferred against the petitiooers for Crimi¬ 
nal Breach of Trust. The Magistrate examin^ 
the complainant on oath in support of the 
allegations made in the plaint. He next 
examined the petitioners on oatb» and, being of 
opinion that they bad perjured themselves, he 
grantedi under a, 476 of the Orim. Pro. Code, 
a eanotioQ to proseoute the potitioners. Beld, 
that the Magistrate was not jostified io 


examining tho petitiooers on oath; his pro¬ 
ceedings were irregular and illegal and his order 
under s. 47G of the Crim. Pro. Code wav ultra 
vires. In re TUIMHAK BaDAJI MaHA.JAN, 8 
Boro. L.R. 587^4 Cr.L.J. 163. 

(4140)—S. Prosecution under s. 47L 

Crim, Pro. Code. 1872* Civ. Pro. Code. 1882, 
s 643.—A prosecution under s. 471 (Crim* 
Pro. Code. 1872*s. 470 ol tho Codo of 1898) is 
quite a different thing from one instituted by a 
I private parly on SHnction. In tho lormcr case* 
I the r^^sponsibility is entirely on the 
I sending the case befoto tbo Magistrato. The 
\ High Courf. qu>ishe(l the ptnceertirgs in this 
caj-o in the exercise oj it» revi'ionul powers. 
OUEKN V BAIJOO LALL. 1 C. 450. i:^3 'V.R. 

Cr. 89. F.) [F.. 16 C. 730. 37 C. 250 = 14 C.W. 
N.'330= 10 C L J. 564 = 4 Ind. Csis. 7lO = llLr. 
L.j. 37 ; n.. 13 B. 109 and 334.] 


(4141)—S. 476—O^ence comfnilted before one 
iluniif—Prosecution ordered by anoOier^Valu 
iitly,—Aa afbdAvil which was swnrn to by the 
petitioner was filed before an additional ^luosif 
in a suit pending before him. That officer was 
transferred, and the suit was made over to the 
second Munsifi; but the miscellaneous proceed¬ 
ing in which the matter contained in theaffida* 
vit was tba suujeot ol inquiry was continued by 
the first Munsif who ordered tho petitioner to 
be prosecuted under s. 476, Crim. Pro. Code, 

Held, that suoh an order can only be passed by 
the officer before whom the affidavit was filed, 
and that as the affidavit in this case was filed 
before the additional Munsifi, the first Muosifi 
had no jurisdiction to make the order. KaRTIK 
Ram Bhakat v Emperor, 35 C. 114=7 Cr. 

LJ 134. (34 0, 551, F.; 29 M. 331. N.F.) 
fF. 10 Cr.L.J. 158 = 2 lud. Ca,. 8l2 = 6 P.R. 

1909. Ct. = 12 P.W.R 1909. Cc. = 104 P.L.R. 

1909 12 Cr L J. 68 = 9 Ind. Cas. 389 = 10 P L. 

R. 1911 = 1 P W.B. 1911. Cr R-, 12 Cr.L.J. 

209= 15 C.W.N. 691 = 14 O.L.J. 123 = 10 Ind. 

Cas. 66: D.. 12 Cr.L.J. 521=12 lod. Cas. 289 
= 4 Bur. L. T, 246.] 

(4142)—S. 476—O^encs before one officer^ 
Prosecution by another.—An order for pcosccu- ■ 
tion passed by a Muneif. when tho alleged 
ofience of perjury was committed before his 
predoaesaor in office, does not fall withm a. 476 
o‘ the Code. In the ntaffer of KRISHNA GOBIN- 
DA DUTT. 9 C.W.N. 859 =4 Cr.L J. 209. \.Noi 
F. 6 A.LJ.392 = 9 Cr. L.J. 219. I Ind. Cas. 306; 

F. 35 C. 561=6 O.L.J- 509 = 11 C.W.N. 568 = 

2 M.L.T. 298 = 5 Cr.L.J. 398; J2., 5 C.L J. 176, 

14 C L.J. 123*16 C.W.N. 691 = 12 Cr. L.J. 

209 = 10 lod. Cas. 66, 12 Or. L.J. 521 = 12 lad. 

Cas 269 = 4 Bur.L.T. 246; Doubled, 11 C.W.N. 

119 = 4Cr. L J. 454 ; D„ 33 0. 193 = 3 Cr. L.J. 

365.] 

(4143)—S. "Court"—Suteessw in ogice. 

wJuther can take action under—Jurisdiction.—> . 

It ta only the individual Magistrate, before 
whom the ofience was committed in Court, who -ySi 
can take action under s. 476, Crim. Pro. Code. -A' 
CBOWN v. MUBSAMMAT DAULI, 8 P.R. 1909, ''•-U 
Cr.* 10 i P.L.R 1909-10 Cr. L.J. 188=2 lod. ^ 
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Cas. 812. (35 C. 114. iJ.; 34 C. 551 P.B. F.; 29 
M,3.31, 25 P.R. 1889, Cr.. H ) [^’..12 Cr. L.J. 63 
Ii.d. Gas. 3 b‘J = 10 P.L.K. 1911 = 4 P.W.R. 
lUlJ; R.U Cr.L.J. 434= 11 Ind. Caa. 61S = 
I'J I'.W.K. 1911, Gc.j 

(4 144)—S. 476—‘ Court ’ —Successor in office. 
—Toe expression ‘ Court ’ in s. 476, Crim. Pro. 
Code, includes the successor in office of the 
ofiicer who decided the civil ease. MuhammaD 
lliRAHIM V. KING-EMPEROR, 12 A.L.J. 1003 
= 16 Cr L J. 97 = 27 Ind.Cas. 149. (37 C. 612, 
34 A. 393. R.) 

(4146J—S. 476 —Couri— Dislricl Reijistrar. 
—A Distriot Hegislrar is uol a Court wicbin the 
meaning of s. 476 ^'f the Cfim- Pro. Code. In 
re Manku Bala Patil, 16 Boro. L.R. 946 = 2 
Bom. Cf. Caa. 264 = 27 lad. Gas. 154 = 16 Cr. 

L. J. 106. 

(4UC) — S. 476—Civif Court— Mamlatiari' 
Courts Act (Bombay Act II of 1906).—Tuc 
Mamlatdar’s Court, constitUved under Biinuaf 
Act 11 of 1906, is a Civil Court within the 
meauiog of s. 476. Crim. Pro. Code. EMPEROR 
V. BbaVDU DHONDU, 19 Born. L.R. 93 = 2 
Bom. Cr. C. 9 = 18 Ind Cae. 416= 14 Cr. L.J. 
80. 

(4147)— S. 476—Jfartrns Estole Land Act (I 
of 1908), ss. 163 to IQl—Record of nghiSt officer 
pteparing, whOm a'Court' for purposes of 
s. 476. Cnm. 1‘ro. Code — Court, test for deter¬ 
mining tvhat is a- —A Revenue officer, preparing 
a record of nghis under ss. 163 to 167 of the 
Madras Estates Land Act. and no'. authorized 
by the notification appointing him to admi* 
nister oath and take evidence, is not a ' Court ’ 
within the meaning of s. 476 of the Orim. 
Pro, Code and be cannot take action under that 
section for giving false evidenoo before him (26 
A. 382. 3 C.L.J. 133. 28 C. 47J. 27 C. 820, 27 

M. L.J. 227. 36 M. 72, F.l 17 0. 872, 15 M. 138. 
24 M. 121, Cons.) Per Seshagiri Aiyar, J. 
—PereoDS exercising jwosi-judioial functions 
should not be regarded as Courts, and the mere 
fact that an enquiry is necessary will not con¬ 
stitute the enquiring officer a Court, Toe test to 
be applied lor ascertaining whether an officer is 
a Court or not is to see whether (here is a power 
to record evidence and to come so a judicial 
determination on the evidence so recorded. In 
re VENKATA HANUMANTHA RaO, 2 L W. 180 
= 1915 M.W N. 177 = 28 U.L.J. 123=16 Cr. L. 
J. 241=28 Ind. Cae. 97. 

(4148)—S. 476—“ Brought under the notice of 
the Court." meaning of—Jurisdiction of Munsif 
— Decree tn accordance loilh award ,—The 
words “ brought under its notice” in Grim. Pro. 
Code, s. 476, are wide enough to cover an 
offence which may have been committed in 
another/oru»« and on some previous occasion. 
Where a suit was brought to have it declared 
that a decree passed against the plaintifi was 
null and void, and to have an injuaction stay¬ 
ing farther prooeedings in exeoatioa, and the 
auft was referred to an arbitrator who held that 
the decree had'been fraudulently obtained and 
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the Court passed judgment in accordance there¬ 
with, held, that the proceedings before the 
Munsif were judicial proceedings, and the 
alleged ofieoce was brought to the knowledge of 
the Munsif in the course of judicial proceedings, 
Kamta Pr.asad V. Kino Emperor, 8 A.L.J. 
240 = 9 Ind. Cas 497 = 12 Cr.L.J. 93 = 33 4. 
39S. [R., 4 Bur. L.T. 246 = 12 Cr.L.J. 521 = 12 
Ind. Cas. 269.] 

(4149) —Crim. Pro- Code (Act V o/ 1898). 
s. 476 — 'Court,' meaning of. — Held per 
Maclean, C. J-, Harington, Brett and Miiira, 
JJ .—The expression ‘Court ’ in s. 476 of the 
Crim. Pro. Code means the particular Judge 
who heard the case, and does not include his 
I successor m office. BEGU SINGH v. EMPEROR. 
5 G.L.J. 508, F.B. = 11 C.W.N 563=34 C. 651 
= SCr. L.J. 398 = 2 H.L.T. 298. 

(4150)—S. 476— Enquiry by Magis'.raie — 
Legal Practxtioner's Act (XV of 1879), s. 23— 
Enquiry under — Whether such Magistrate a 
Court.—&. Magistrate bolding an enquiry under 
s. 23 of the Legal Practitioners Act is a Court 
within the meaning of s. 476 of the Orim. Pro. 
Code. GAURI SANKarLaLv. KING-EMPEROR, 

9 A.L.J. 156 = 13 Or. LJ. 190 = 13 Ind Cas. 
1006. 

(4151)—S-476-Indion Penal Code. ss. 114. 
119, 193 and 210—Power of Court to order pro- 
secittion under s. 476, Cnm, Pro. Code — Exteu- 
tion-proceedmgs. whether iuticial proceedings — 
The powers oouierred by s 476, Orim. Pro. 
Code, oan only be exercised if the oSence-i m 
respect of which a prosecution is ordered, have 
come to the cognizance ot the Court in a judioial 
proceeding Execution proceedings subsequent 
to ibe trial of a suit are not judicial proceedings. 
K. 4 NTO Ram Das v. gobabdh.an Das. 3a c. 
133 = 7 Cr. L.J. 169- (32 C. 367, i\: 34 C. 551, 
11 C.W.N. 119, 33 C. 193. R.) [E., 37 0. 91 = 
14 C.W.N. 49 = 11 Ct. L.J. 23 = 5 Ind. Cts. 29, 
12C.L.J. 618 = 12 Cr.L.J. 2i = 8 Ind.Cas. 1106, 
5 Ind. Cas. 257= U Cc. L.J. 90 = 1 P.R. 1910, 
Cr. = 3P.W.K.l9l0. Cr. = l 6 l P.L.R. 1910; D., 

10 Cr. L.J. 564 = 10 C L.J. 450 = 4 luJ. Cas. 
369.] 

( 41521 —S.476—Jttdiciai proceeding-Tmns/er 
application -Examination of witnesses after 
disposal - Pros*.cul\on of witnesses not tegai.— 
During the pendency of a ca.^e of riot before 
a Magistrate, some of the accused applied to 
tbe Sub-Divisional Magistrate to transfer the 
case on the ground, infer alia, that the Magis¬ 
trate had received a bribe in the presence of A 
and 6 . The Sub-Divisional Magistrate made 
an order transferring the case and thereafter 
recorded the statements of A and B on oath. 
He then made an order uoder a. 476. Crim. Pro. 
Code, directing their ptoseoutioo lor an offence 
under s. 193, Penal Code: Held.'thnt the proceed¬ 
ing before the Sub-Divisional Magistrate was 
clearly not a judicial prooeeding, as there was 
no case pending in bia Court, for be had alrei^ 
disposed of the application for transfer. (3 M. 
H C. 43, iSsL on.) Held, farther, that the state¬ 
ments of A and B, having been made coram nan- 
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judicey were cot evidence. Tbe act o{ the 
Magistc.ite waa not a magisterial act, ooDsequ> 
eotlj^ bo had oo jurisdiotion to administer the 
oath, (27 C, 455| Rel. on.) In the circumstances 
the Magistrate’s order under 8.476» Grim Pro. 
Code, Wis made without jurisdiction. EM¬ 
PEROR v, Kachri. 10 lod. Cae. 622»7N.L. 

R. 6S=*12 Cr. L.J. 326. [fl., li Cr. L.J. 563 

= 12 lod. Gas. 651 ==5 S.L R. 102.] 

(4153)—S. 476—0/ence ccviing to the notice 
of Court in the course o^a;udicinI proceedingt 
whdt aiuounis Where a Magistrate, to 

whom a case had been transferred, ordered the 
prosecution of a witness for giving false evi¬ 
dence before the original Court, but that depo¬ 
sition was not put in evidence in the trial 
before the second Magistrate, ooc was the per¬ 
son bimself examined, held, that be could not { 
direct tbe prosecution of tbe witness, as tbe 
oSence did not come to bis notice in tbe course ^ 
of a judicial proceediog. In re SamI S.VSTIU, 

2 Weir S98. 

(4154)—S. 476 — Pow^r of interference 0 / 
Bigh Court cxercfsiwff cinti jurisdiction-^Civ- 
Pro. Code, s. 622-S. }5, Charter Aicf—Consi¬ 
derations to be had in regard to exercising 
Tcvisional jurisdiction of Bigh Courts Stay of | 
Criminal procetdinqs ptnding a civil appeal^ , 
Conditions under tvhich stay can be made. —In 
a probate case before a District JudgCi the 
present petitioners, among others, opposed th'i 
grant of probate. The District Judge, after 
bearing tbe evidence of both tbe parties, held 
that toe will propounded had bo^u duly executed ; 
and that tbe petitioners had cnospired to ' 
prevent the grant of probate and bad given 
false ovideooe in furtherance of that conspiracy. 
He, thereupon, instituted proceedings against 
the petitioners. ar<der e. 476, Crim. Pro. Code, 
and directed their prosecution, under s, 193, 
I.P.C. in respect of the false statements made i 
by them. Held, that it was doubtful whether 
the High Court, exercising oivil jurtsdictioo, 
could stay tbe criminal proceedings, that no 
case had been made out for tbe iulerfereoce of 
the High Court, under s,622« Civ. Pro. Code, 
and that the provieions of e. 15 or the Charter 
Act did not appear to give tbe High Court power 
to interfere in tbe case. Beldy also that tbe 
High Court must have regard to the nature of 
tbe rovisional jurisdiction and must not. in a 
case arising under e. 476, any more than in any 
other case, allow, what would virtually be, an 
appeal from the order of the Court below. 
Beld, further, that whore the Court below 
being asked to postpone passing orders, under 
s. 476, Orim. Pro. Code, until the disposal of 
the appeal to the High Court, refused to do so, 
but thought it fit, in the interests of justice, to 
take immediate action, tbe High Court ought 
not to stay proceedings, merely on tbe ground 
that a oivil appeal is pending before it. IlKM 
OhakdbaBay V. atal behari Bay, 35 0. 
g09»8 Cf, L.J. <85. (23 0, 610, 23 A. 249, 
36 B. 786. F.) [R., 40 0. 477-17 O.L.J, 245 

-17 C.W.N. 647-14 Gt.LJ. 197-19 lad, 
Cas. 197,10 C.L.J, 460-10 Gr,L.7. 664-4 Ind, 


Cas. 360, llCr.LJ. 4 = 13 CAV.N. 398 = 4 lud. 
Cas. 435, 18 M L.J. 466 = 4 M L.T. 186.] 

(4155)—S. 476—Ordgr for p}osccution—Com¬ 
plaint b(‘fore police provt^d false—Enquiry by 
Deputy ilagislrate^Order for prosecution by 
Deputy Magtstrnte~^Jurt.sdiction—Judicial pro¬ 
ceeding. —A complaint lodged with the Police 
was reported false. The Dislriet Miigistrate 
thereupon directed an enquiry, which was held 
by a Deputy Magistrals, who also considered the 
case to be false. Tbe District Magistrate then 
passed final orders on tbe Police report, inti¬ 
mating that ibecomplaim was falpo aod direct¬ 
ing the prosecution of the person, who had 
lodged the complaint, for an oQerice under 
s. 211 of ’be Penal Code Held, that tbo 
order for prosecution was without jurisdiction as 
it was parsed with regard to a matter, which did 
not come up to his cognizance in the course of 
a judicial proceeding, HAlhUT KFIAN v. 
Emperor, lo C.W.N. 30 = 33 C. 30 = 3 Cr.L J. 
125. [F., 7 C L.J. 371: R,. 14 C.W.N, 330 = 10 
C.L.J.564; D.. 30 4.52 = 1 A.L-J. 790 = A.W. 
N. 1907, 288-6 Cr L.J. 396 ] 

(4156)—S- 476—Ordrv for prosicution —Pro¬ 
ceeding in execution of dec^ce^Attachment — 
ObsMiction —Judfcifll proceeding —A decree- 
holder. proceeding to execute a warrant of 
attachment of tbe moveable properties of judg¬ 
ment-debtor issued by a was prevent* 

od oy tbe judgment-debtor and several other 
persons who beat the decree-holder and threaten¬ 
ed to beat the peon. The peon reported tbe 
matter to the Tilunsif and tbe decree holder 
also complained before him. The Munsif, 
after holding an enquiry, ordered the prosecu¬ 
tion of tbe ofionders undor s. 163 of the 
Penal Code. Beld^ that the Munsit bad 
powor, undfr s. 476, Crim. Pro. Code, to direct 
the prosecution, as the facts did come to bie 
knowledge while bo was engaged in a judicial 
proceeding, namely, in a pf'ceeding in an exe¬ 
cution case which bad not been fiually disposed 
of Bholanath deyv. Emperor. 10 C,W, 
N. 53 = 3CrL.J. 142. (9 0, W,N. 364-32 C. 

367, D.) [F., lOCr.L.J. 564-4 Ind. Cas. 664 
-10 O.L.J. 450. U OrL J. 90-5 Ind. Cas. 257 
-1 P.R. 1910, Or-3 P.W.R, 1910, Or.«16l P, 
L.R 1910, 12Ce.L.J. 21 = 8 Ind. Cas. 1106-12 
C. L.J. 618.] 

( 4157 )_S, 476—Scops and application o/— 
Execution proceeding is judicial proceeding, —In 
execution of a decree for money, attempt was 
made by tbe cfBcers of tbe Court to attach and 
seize the moveables of tbe judgment-debtor. 
Resistance was thereupon offered by persona 
present on tbe spot The Court held ao 
enquiry and under e. 476, Crim. Pro. Code, 
directed the prosecution of the persons wbo 
bad offered resistance. Held, that an execution 
prooeeding is a judicial proceeding, and tbe 
resistance having taken place and having 
been brought to tbe notice of tbe Court in the 
oourse of each prooeodiog, tbe order under 
6,476 was made with juris^otion* Dakhinbb* 
WAR M16BA y. HUBIS OSUNDHA CHATTEEJIi 
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lOC.LJ. 450=4 led. Caa. 368=10 Cr. L.J. 

564. (lOC.W.N. 55, E-; 32 C. 367 = 1 C L.J. 161, 
35 133. D. i£ Daubted.) [F., 12 C.L.J. 618 

= 8 Iiid. Cas. 1106 = 12 C.L.J. 21; R., 40 C. 477 
= 57 C.L.J. 215 = 17 C.W.N. 647 = 14 Cc. L.J. 
107 = 19 Ifid. C-is. 197.] 

(41.53)—S. 476—OiTenee of making false 
slaU')Ucnl.—‘£he ofionct) of making a false state- 
luenc in a case, regarding the illegal release 
of cal lie brought to the notice of an appellate 
Magistrate on the revenue side, cannot be said 
to have been brought to the notice of the Magis¬ 
trate in the couric of a judici-tl proctediog. 
In re Ea.man. 2 Weir 598. 

(4159)—S. 476— False complaint —Sanetten 
to prosecute, when not to be given cn motion of 
the opposite party.—U is not advisable to give 
9.inciiori to one party to prosecute another in 
cases iu which there is a dispute over property 
causing breach of peace, as it is likely that the 
party who receives the sanction will uso it as 
a rneans of revenge or extorting from his 
opponent an admission of his claim. If the 
Court thinks that, in the interest of the 
public welfare s.ancticn should be given, it ought 
to take action under s. 476 of the Code and 
itself make a complaint. BagAVATI MISIB v, 
Ra.m PaY iT.. It A.L J. 113 = 14 Cr. L.J. 127 
= 18 Ind. Gas. 687. 


(4160)—S. 476, Civ. Pro.Code, AclV oj 1908, 
s. 115 —Fubrtcafiort of evidence and forgery 
committed by ft Fatwari trt Tabsil records— 
Patwari appearing as a witness in District 
Judge’s Court—Departmental inquiry made by 
District Magistrate—District Judge dwecting 
prosecution of Patwari on 5asis of departmental 
inquiry —Judicial proceedings—No inquiry by 
District Judge-Material irregularity —A. Fat- 
u;afi appeared as a witness in a civil case m tne 
Court of District Judge. After the decision of 
the case, the District Magistrate had a aepM®* 
mental inquiry made whiob went to show that 
the Patwari had fabricated false evidence and 
bad also forged a signature in his diary m the 
Tahsil records. Upon this the Ppstciot 
trate applied to the District Judge for sanction 
to prosecute the Pafwari for f 

perjury and forgery and along with his apph- 
cation for sanction forwarded the record of the 
departmental inquiry. The District on 

perusal of this record issued notice to ihe 
Patwari. and after heating him directed his 

prosecution on the basis of the 
inquiry. Held, (1) that the District Judga had 
no jurisdictioD to order prosecution m respect of 
matters which had occurred m the Tahsd and 
Tjofc in his Court; (2) that, assuming the 

matters to have been brought to the nonce ot 
the District Judge in the course of a judicial 
inquiry, as the record of the departmental 
inauity was nob evidence in the matter of the 
Lnotion applied for by the District Magistrate, 
the District Judge acted with material irregu- 
Iftritv in ordering prosecution without having 
himself made an inquiry. GaNESH PEBSHAD 
-i EmSb. 13 Cr. LX 43=18iDd. Caa. 288. 


Criui, Pro. Code (Act V of 1898)—confinued. 

(4161)—S. US—Bengal Tenancy Act (VIII o/ 
1885), s. 3, cl. 16, s. 58. cl. 3—Heg.lX o/1833, 
ss. 20. 2l— Government Notification No. 1579, 
T. R. dated 19th September, 1910—Su6-Dipi- 
sionaf Magistrate appointed Collector within the 
meaning of s. 58 of the Bengal Tenancy Act- 
Enquiry under that section it can be translerred 
by. Collector to Sub-Divisional Afa</is(rafe— 
Forged documents filed before Sub-Divisional 
Magistrate in enquiry so transferred —Jurisdte- 
lion of Sub-divisional Magistrate to order prose¬ 
cution.—Nhece a proceeding under cl. 3 of s. 58 
of the Bengal Tenancy Ant instituted ag.iiost 
the petitioner by the District Collector was 
transferred by that Officer to the Sub-Divisional 
Officer before whom the petitioner filed some 
counterfoils of rent receipts which were found 
b? the Sub-Divisional Magistrate to be forged, 
aod the Sub Divisional Magistrate made an 
order under s. 476, Grim. Pro. Code, directing 
the prosecution of the petitioner under s, 193, 
I.P.C. Held that, although, under cl. 16 of 
8 . 3 of the Bengal Tenancy Act and Government 
Notification No. 1679 T.R. dated the 19ih 
September. 1910, Sub-Divisional Officers ate 
also Collectors within the meaning of s. 58 of 
the Bengal Tenancy Act, the Collector of the 
District has jurisdiction under 88 . 20 and 21 of 
Reg. IX of 1833 to transfer Collectorate work 
to the Sub-Divisional Magistrate who is none 
the less a Deputy Collector and as such sub¬ 
ordinate to the Oollootor and consequently the 
action taken by the Sub Divisional Magistrate 
under 8 . 476. Orim. Pro. Code, was within his 
powers. PH.vNINDRA SINGH v. KING EM¬ 
PEROR. 17 C.W.N. 571 = 14 Cr. L.J. 139 = 18 
lad. Cas 891 = 40 C. 465. 

(4162)—S. il6—Perjury~Indian Penal Code 
(Act XLV of 1860), s. 193—Prcsecution for 
perjury—Propriety of order for, by the appellate 
Court. —It is an unusual and not a proper pro- 
oedure for an Appellate Court, which did not 
hear the evidence, to order the prosecution 
for perjury of a witness for making false 
stitements in bis deposition in the lower Court 
on materials in support of the prosecution, 
which were not before the lower Court and 
which the witness bad no opportunity of 
explaining while in the box, LOKE NaTH 
SaHI V. EMPEROR, lOC.W.N. 1091 =4 Cr. L,J. 
219. 

14163)—S. 476— Duty of Criminal Courf to 
give effect to final judgm-nt of Civil Court.— 
Where in a suit on a registered bond alleged to 
have been executed by the defendant, tbs 
Munsifi held, notwithstanding the denial of 
the execution of the bond by the defendant, 
that the bond was genuine, and directed bis 
prosecution undots. 476. Crim. Pro, Code, w* 
an offence under s. 193, I.P.C., and on appew 
the judgment of the Munsiff was reversed bj 
the Sub-Judge who held that the bond was ^ 
genuine and the defendant had not executw 
it. Held that the result of the judgment of the 
Appellate Court must be taken to be, that th 
order for the proseoution of the defendant ww 
not maintainable, and that the conviction 
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the defendant by the Criminal Court ought to 
he act aside by the High Court, although ho 
did not move the High Court to quash the pro¬ 
ceedings against him as soon as tho judgmont 
of the Sub-Judge was pmoouuoed. K.-tNUL^.^H 
V. EMPEROR, 12 C.W.N. 1=6 C.L.J. 703 = 6 
Cr. L.J.354. [R., 16 C.L.J. 569=14 Or. L.J. 
32=18 Ind Gas. 176: Srpl. D.. 12 Or. L- 
J. 323 = 10 Ind. Cas. 619 = 21 M.L J. 795 = 10 
M.L.T. 47 = 1911, ‘2 M.W.N. 9.] 

(4164)—S. 476—Order for further inquiry— 
Trill by whom to be held.—S. 476 requires the 
Court, after making any preliminary inquiry 
that may ho nec.ssary. to send the case for 
inquiry or tri.\l to the nearest Migistr-itc of the 
first class. NIY\MUT JIIAH V. EMPEROR. 1 
C.L.J. 630 = 2 Cr. L.J, 656, 

(4165)—S. 476—P'uai Code, s. 193—Pro- 
vriety of taking proceedingeunder s. 4;6. Crim. 
Pro. Code, until final orders are passed in the 
case in which the ofTence is coMiniiffei.—Pro¬ 
ceedings under s. 476, Crim. Pro. Code, should 
not bo taken against a person for giving false 
evidence or fabricating false document under 
B. 193, Indian Penal Code, until the case, in 
which the said evidence was given or cuch docu¬ 
ment was used, has been finally decided. 
GEMDAN SlNQH V. KiNG-EMPEROR, 3 C L.J. 
302=3 Cr. L.J. 303. 

(4166)—.S. 476. power to take proceedings 
under.given to the Court and not to the individual 
Magistrate —On the discharge of the accused 
in a criminal case, tho Magistrate who tried 
the same, granted sanction for prosecuting one 
of the complainant’s witnesses for perjury. A 
complaint, for the oficnce, was preferred there¬ 
on by the acoused, but it was rejected as not 
properly stamped. Subsequently, the Magis¬ 
trate, who granted the above sanction was 
succeeded by another, who directed the prosecu¬ 
tion of the said witness and certain others 
under s. 476 of the Code. Held, that the new 
Magistrate was competent to pass the above 
order, since the power provided for by the 
above seotion is one conferred on the Court 
as such and not on the individual Magistrate 
presiding. Nor could the fact, that a complaint, 
presented after the' sauction. happened to be 
rejected as unstamped, in any way, bat the 
jurisdiction of the Court to proceed under s. 476. 
RUNGA AYYAR v BUPBROR, 29 M- 331 = 4 
Cr. L.J. 175. [Di$s.. 10 Cr L.J- 158 = 2 Ind. 

Gas. 812=104 P.L.R, 1909 = 6 P R. 1909. Cr.. 
12P.W.R. 1909,Or.; R., 31 M. 140 = 17 M.L.J. 
684=3 M.L.T. 79 = 7 Ct. L.J. 34. 35 C. 114 = 
7Cr. L.J. 134.] 

(4167)— 8. 476 —Order under the section — 
“i Time for making such order. — Held (by the 
Bench Miller, J., diasentinp) that an order 
\ Under s. 476 of the Code ehould be made either 
at the close of the proceeding, or so shortly 
thereafter, that it may be reasonablv said that 
the order is part of the proceeding- The history 
of the section and the case-law on it are consi¬ 
dered in detail. In re BahimatuELAH SAHIB, 
17 M.L.J. 681, F.B. = a M.L.T. 79-31 M. 140 = 
70p. L.J. 84. [R.. 90r.L.J. 41 = 4 M-L.T. 404.] 
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(4168)—S. 476, Taking action—When, justifi¬ 
able- —To justify action undot ». 476, it will 
suffice if it is taken with reasonable prompti- 
tudo, i-e., so shortly after tho oonclusion of the 
proceedings as to make it practically the conti¬ 
nuation of tbfi .same proceeding. PiCHAI 
RowTiiAN V. Emperor. 1912 M.w N. 1206 
= 13 Cr. L.J, 825 = 17 Ind. Cas. 569. 

(4169)—S. 476— Time for making order under 
the secfio?t.—Although the Full Bench of the 
Madras High Court has decided in a ca>e report¬ 
ed in 3 M.L-T. 79. that an order under s. 476 
should be made either at the disc of tho pro¬ 
ceedings or so shortly thereafter th-ii it miy be 
reasonably said that the order is pact of the pro¬ 
ceedings yet, tho reasons lor boldiug tbo oppo¬ 
site view arose strong, that it would be desirable 
that the question IS further considered by the 
Pull BoQch. ill re R.AMIAH N.'ilK, 4 M.L.T. 
269 = 8 Cr. L.J. 403. 

(4170)—S. 476— Time for making c'der under 
the section.—An order under s. 476, Crim. Pro. 
Code, is one made without juri-diction, in the 
ab.'Ooce of any thing to show that thoorder was 
part of the proceedings iu the trial iu which the 
alleged oflenco was committed. Jn ve CniL- 
EASHl Nanu Nair, 6 M.L T. 92 = 2 Ind. Cas. 
425 = 10 Cr. L J. 8 . 

(4171)—S- 476—.9/rps taken five monf/is after 
close of trial-Order without jurisdiction.— 
Where a Magistrate acts under s. 476 of tho 
Code of Criminal Procedure, five months after 
the close of the trial, and there is no explana¬ 
tion for tbo delay, the Magistrate acts without 
iucisdiction. In re KSHATUI SIVA SINGH. 15 
Cr, L.J. 283 = 23 Ind. Cas, 491. (1 Ind, Cas. 

597 = 32 M. 49, P.B. = 4M,L.T, 404= 19 M.L.J. 
42 = 9 Cr. L J. 41, F.) 

(4172)—S. 476—Defdj/ in ordering prosecu- 
iion—Pending the lesuU of some other enquiry 

_ Fatal to the prosecution. —Where a Court 

intends tc take step.^ under s. 476. Crim. Pro. 
Code, in respect of an oQenco committed before 
it in the course of a judicial proceeding, ifs 
action must be immediate, and should not await 
the result of some olhot proceeding against tbo 
accused- The delay in such oases in fatal to the 
legality of tbo prosecution. ChEDULURB 
BaNGARAYYA V. EMI’EROB. 1911 2 m.w,N. 
98 = 10 Ind. Cas. 623 = 12 Cr. L,J. 327. (32 
M. 49, F.) 

(41731—S ilG—Order under—Passed by 
Munsiff after delay and at the suggestion of 
District Judge - Illegality.—ka order under 
8 - 476. Crim. Pro. Code, passed by a District 
Munsiff after a delay of 19 days and on the 
suggestion of the District Judge, is illegal. In re 
Ratna PILLAI. 10 M.L.T 333 = 12 Ind. Cae. 
216 = 12 Cr, L.J. 496. [R.. 36 M. 72 = 23 M.L.J. 
393=1912 M.W.N. 1012=16 Ind. Cas. 765 = 
13 Ct. L.J. 723=13 M.L.T. 367.] 

(4174)—S. 476—" Nearest Magistrate.’'—Tho 
word '* nearest ” in s. 476 must be construed 
reasonably. The word does not necessarily 
refer to the Head-quarters of the Magistrate 
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but b;is reference to the area o! bis jurisdiotion. 
7n >-c I'EUUVAL NaickEN. 2 Weir 990. 

(11751—S- 47G (*Crm. Pro. Code, 1882, 
s. l7il)-0/ proceedings under section 
by fi>i a^lcer of Court —A Court is empowered by 
si 478 to send a case reterred to tii s. 195 aod 
broushi to bis uolice in the courao of a judicial 
proceeding for inquiry or trial to the near-sG 
Pirst Class Jlagisirate ; but be is not precluded 
from '.inotiouiuK the institution of a complaint 
bv an officer of bis Court. In re ChINNA 
MEERAN, 2 Weir 596. [i?.. 32 M. 49=9 Cr. 

L.J. 41 = 19 ML J.42 = 4 M L.T 409. 1 Ind. 
Cas. 597, 9Ct. L.J. 41 = 4 JLL.T. 404.] 


(4176)—S. 476—Ctuif Court ordering enquiry 
by Magislrote —i^rwisiow—jHvisdic^ion of Chief 
Courf.—Where the District Judge, being of 
opinion that forgery of a document on the record 
of a civil case before him was committed either 
by the plainlill or the defendant, passed an order 
under r. 476 of the Code, required both iho 
patties to furnish bail and sent them to the 
Magistr.ato for enquiry with a view to prosreu- 
tioQ of the guilty person and the case was sub¬ 
mitted for revision by the Sessions Judge to tbo 
Chief Court under s 433 of the Code. Held, 
that the order was illegal and rnn.'^t be set aside 
on tevisioD. That the Chief Court is competent 
to interfere in revision with the order of a Civil 
Court passed u’ider s, 476 of the Code. CROWN 
V. PiRIiHU DYAL, 163 P.L.R. 1905=3 Cr.L.J. 
78, 


(4177)—S. 476—Petiiion (0 Collector under 
s. 25, Income Tax Act—Judicial proceedings. 
—A Collector acting under Ch. IV of the 
Income Tax Act is a Revenue Officer, and ms 
procoediogs are judicial proceedings within the 

meaning of s. 476, Cnm. Pro. Code. In this 
respect, the Income Tax Act diflers 
Land Acquisition Act. v. BCP 

SINGH, 3 Cr. L.J. 128=« P-R- 1905. C«*. = 187 
P.L.R. 1905. (24 M. 121, B.: 27 0. 820, D.) 
[fl., 22 Ind. Cas. 146 = 15 Of. L. J. 2.] 

( 4175 )_g. 470—Tptfness at Sessions trial 

contradicling evidence given before the Mapi?- 
trate, when Judge could order prosecution of. for 
false evidence.-The accused, when examined 
as a witness before the Court of Session, stated 
to that Court that she had given false evidence 
before the committing Magistrate under threats 
and coercion, and thus contradicted the above 
evidence previously given by her. Held, it was 
not competent for tho Sessions Court to order, 
as it did. the trial of accused for perjury, with¬ 
out specifying which of the depositions made 
by the accused was false, especially because 
there was nothing on the record to show that 
the Judge was satisfied that the evidence given 
before himself was false. DOLABIv. KING- 
EMPEROR, 3 L.B.R-204 = 4 Cr.L.J.469. [E., 
3 Bur. L.T. 119 = 11 Cr. L.J. 734 = 8 lod. Cas. 

947.] 

(4179)—S- 476—5(^1/ of criminal proceedings 
riending civil suit between m parties-Ordinary 
prosecution under ss. 182 and ill, Indwn 
Penal Code—Report to police of theft when no 
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theft took place — Suspicion o^ainsl opoosife 
party. —The petitioner laid an mfoimation to 
the Police to the eSect that there had been a 
burglary in his house. The Magistrate directed 
judicial enquiry by a Deputy Magistrate who 
came to the conctusion that the report of bur¬ 
glary was false and submitted his report to the 
Magistrate who ordered the prosecution of the 
petitioner under s. 211, Indian Penal Cede. 
That order was set aside by the High Court, 
as being made without jurisdiction, aod the 
record was returned to the Deputy Magistrate, 
who again enquired into the matter and ordered 
the prosecution of the petitioner under ss. 182 
and 211, Indian Penal Code. Held, that 
this order is illegal under s. 476, Grim. Pro. 
Code. No hard and fast rule can be laid 
down to the effect that a criminal trial or 
enquiry should of necessity be stayed simply 
because a civil suit has been instituted between 
the parties in which some or all the matters 
materially in issue in the criminal case would 
have lo bo determined, until the civil litigation 
was finally decided. A Court may well hesi¬ 
tate to give sanction to a private individual 
to prosecute his adversary for an offenoa 
alleged go have been committed during the 
pendency of a civil litigatiop. But it is very 
desirable in tbe ends of justice that when a 
competent Court has taken upon itself tbe 
responsibility of ordering proRecution under 
s. 476, Grim. Pro. Code, that that prosecution 
should he entertained as speedily as possible 
while the evidence on both sides is fresh. 
Where tbe petitioner reported to the Police tbe 
fact of a theft having taken place in his house, 
and although he did not name any one as being 
the actual offender, yet he stated his suspicion 
that tbe opposite party had instiaated it, and it 
was found by tbe Court that as a matter of faot 
there was no theft at his house as alleged by 
him : Beld. that the Court was quito justified 
in ordering the prosecution of the petitioner 
under ss. 182 and 211, Indian Penal Code. 
Emperor V, Umar liifllfid 8 idik, ll Cr. L.J. 
4 = *Iod. Cas. 481 = 3 S L R 136. 

(4180)—S. 476 { = Crim. Pro. Code. 1872, 
s. 471) — Preliminary enquiry — Procedure.^ 
Under s. 471. Grim. Pro. Code. 1872, the Court 
must first bold a preliminary enquiry to satisfy 
itself that a specific charge coming under the 
seot]OD9 meotioned in it ought to be preferred 
against the accused ; and after being so satisfied, 
it must either commit the case or send it to the 
Magistrate for enquiry as to whether a commis* 
tal should be made or not. In re KALI PRO- 
SUNNO BagCHEB, 23 W.R. Cr. 39. 

(4181)—S. il6~Aprecil—Application asking 
a Munsifto take cnmiiial action himself agaitwi 
a person-Sanction fo prosecute—Appeal to t« 
Dislriel Judge —Jurisdiction.—Where an appli¬ 
cation was made to a Munsif asking him W 
take action himself against a certain patty aM 
to send him to a Criminal Court to 
theca for various offences, without asking »“® 
Court for sanction to prosecute those perwoa 
and tbe Muceif declined to take any 
liald, that no appeal lay to the Difltriot Jiwe" 
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agaiust tbo order of the Uuoeif. BH.^OIR-^THI 
V. SURAJ MaL, 12 A.L.J. 684 = 15 Or. L.J. 
678 = 25 Ind. Caa. 327. 

(4182) —S- 47G—SancfioH to proseciiU—D%{}eT- 
eut orders—-Reviciv. —Where.ioa case of assault, 
the Magistrate, disbelieving the evidence of the 
complainant, acquitted the accused, lemaikiug 
in his order that, although a prosecatiou for 
perjurv would be a proper puaishmcnt, he 
would leave it to the private party, and where, 
subsequently, on the application of the accused, 
the Magistrate accorded sanction, held, the 
latter order amounted to a review of the former, 
which should be set aside. XULAKDAI v. 
Ramasami Chetty. 10 M.LT. 389=»9il, 2 
H.W N. 431 = 12 Or. L J. 556. 

(4183)—S. 47G—Sanc/tOH to prosecute—Not < 
the same proceeding —Order illegal — High | 
Court's power in revision to grant sanction— j 
Execution proceedings are judicial proceedings. 
—Execution proceedings are judicial proceed¬ 
ings. (12 C.L.J- 45; R., 32 C. 367, Diss.) Where 
a Muosif disposed ol ao execution case on the 
27lh July 1911. and later on. on the 25tb 
of Novemoer 1911, in tbo course of a different- 
judicial proceeding, namely, on an application 
by the decree-holder for grant of sanction to 
prosecute counter-potitioners. took action under 
8.476, Crim. Pro. Code, held, that the District 
Munaif’s order was illegal and should be set 
aside. (32 M. 49. F.) The High Court, as a 
Court of revision, has power to pass the proper 
order which the District Munsil ought to have 
made and has power to grant the nece.ssary 
sanction. PONNUS.-iMI FILLAI v. CHOCKA- 
LINOAM PiLLAl, 25 M.L.J. 593=14 M.L.T. 
512 = 1913 M.W N, 1002-14 Or. L.J. 624 - 21 
lod. Cae. 672. 

( 4184 )—S. 476 — Procfcce— High Court, 
powers o/. to interfere with orders of District 
Registrar.—A District Registrar is not a Court 
subordinate to the High Court either on the 
Civil, Criminal or Revenue side, end the High 
Court has no power to inietfete with the order 
of the Registrar impounding a document and 
calling upon the applicants to show cause why 
they should not be prosecuted for forgery. 
UDIT NaRAIN DUBB V. KlNG-BMPEBORt 11 
A.L.J. 85 = 18 Ind Gas. 898 = 14 Or. L.J. 144 
= 35 A. 109. 

(4185)—S. 476 — Search-list held false — 
Sanefion given tn respect of—No opportunity 
given to crose-examine witnesses for prosecution 
or to adduce defence evidence—No parlicula.rs 
given as to how seareh^list was false—Illegality 
of order. —Where a Magistrate’s order under 
B> 476, Crim. Pro Code, was made before the 
witnesses for the prosecution had been cross- 
examined on their evidence that the search-list 
was a * false ' one, and before the defence bad 
any opportunity to show that the search-list 
was not a false one. Held, lhal the order was 
prematnre and wrong, where such order did 
neither specify nor even indicate in any way, 
how, or in what respect the search-list was a 
f ftiaA one, and that it ought to be set aside as 

135 
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being improper. Jn re KOI/LI AI’I’Iah, 11 M. 
L.T. 191 = 13 Ind. Cas. 832 = 13 Cr. L.J 144 = 
1912 M.W.N. 400. 

(4186)—S. 470—Suif dismissed ex parte— 
Application bu drfendant for re-hearing, granted 
— Procfcdino ultra virc-i—Charge not sustain- 
ablf'—Fen ii Code lAcl XLV of 1860., s. 193.— 
Where a suit h.id been dismissed ei parte as 
against adelondant. whoso application for re¬ 
hearing was granted and the suit lo-heatd, in 
thu course of which re-hoaring the plaintiff 
made certain false statements .and the Muosiff 
ordered bis prosecution thereof, under s, 476, 
Crim. Pro. Code, held ihaf. the proceedings of 
the Munsiff were «ffra tinrs and illegal, inas¬ 
much as under 0. l.X, r, 13. Code of Civil Proce¬ 
dure. the Munsiff could not set aside bis decree 
.and grant a re-heariog, and therefore the con* 
viciion for perjury could not bo sustained. 
B.*BU RAM V. KING-EUPBROB, 8 A L.J- 674 
= 11 Ind. Caa. 141=12 Cr. L.J. 373. 

(41871—S. 47G—Procpcdinffs against a person 
who is neither a party nor a witness—Pendency 
of civil appeal—No bar to prosecution.—Vadet 
6. 476. Crim Pro. Code all th«t is requited is 
that the offence referred lo therein should be 
either committed before the Court or brought 
under its notice in the course of judicial 
proceedings. It is not necessary that the person 
proceeded against should be a party or a witness 
in the pfoceedings. The mere pendency of a 
Civil appeal is not in itseli suffinient ground 
for staying criminal proceedings under e. 476. 
In re KESHaV N.aRAYAN ManOLKAR. 14 
Boro L R. 968 = 1 Bom. Cr C. 212 = 13 Cr. L. 
J. 843 = 17 lod. Cas. 720. 

(4188)—S. 476— Prosecution, order /or—Civ. 
Pro. Code (Act Vo/ 1903). 0. 16. r. 1—Docu¬ 
ment, production of, by person present tn Court 
—Production of document, offer of. next day— 
Evideiwe Act (1 of 1872). 55 130. 131—Person, 
if compellable to produce document. —Where 
a person, who is not a party to a cause, being 
present in Court, was called upon to produce a 
document which was bis own title.deed and 
alleged to have been in his possession at the 
time, and stated that the document was not in 
bis possession then but offered to produce the 
game the next day. and the Court, being of 
opinion that the perpon wanted to keep the 
document out of tbe reach of the Court, at once 
drew up proceedings under s. 476 of the Code 
of Criminal Procedure. Scfd—the proceed¬ 
ings under s 476 could not, upon these facts, 
be justified. Before any proceedings could be 
tskeo, it would be necessary to determine 
whether the document in question was one 
which be could bo compelled to produce and 
if tbe requirements of se. 130 and 131, Evidence 
Act, wore fulfilled. Bsagauat Prasad 
SINGH V. KING Emperor, 14 C.L.J. 120=11 
lod. Cas. 794 = 12 Cr. L.J 490. [R.40 C. 477 = 
17 C.L.J. 246 = 17 C.W.N. 647 = 14 Cr. L.J. 197 
= 19 lad. Cas. 197.] 

(4189)—S. il8—Time for ordering prosecution 
^Whether limited.—Tbeto is nothing in s. 476 
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of the Critii. Pro. Code which requiresi a Court to 
take .icfion, if at all, iramediately after the con- 
clu.'imi of the case in which the offences are said : 
to have been committed or within any period 1 
thert'aficr. (9 A .L.J. 481; 6 A.L J- 392, F.; 32 M. 
49. 31 M. 140, 32 B. 184, 4 Bom. L.K. , 

773, i?.). A -uit was brought by one M against j 
the applicants for a declaration that she was ■ 
the daughter of one 8 and the applicants 
brought a counter suit for possession of property 
against M. alleging that she was not S’a 
daughter. The two suits were tried iogcihcc 
and M was found to be the daughter of S- The i 
Subordinate Judge waited fora month, and 
when no appeal was filed ordered the prosecu¬ 
tion of the applicants under s. 476 of the Code 
of Criminal Procedure. Held that the Subordi¬ 
nate Judge was entitled to abstain from taking 
action till the period of appeal had expired and 
the High Court had no power to set aside | 
his order in revision. TiLOK PanDEY v. EM- ^ 
PEROR, 13 A. L.J. 466 = 29 Ind. Caa. 97 = 16 Cr. 
L.J.46S. ! 

(4190)—S. 476- ExeezUion of decree — Proceed¬ 
ings in—Judicial proceedings —Jurisdiction of 
Court. —Proceedings in execution of decree are 
‘judieial proceedings’ and therefore a Court 
has jurisdiction to pass an order under s. 476, 
Crim. Pro. Code, with reference to matters 
which have cotec to its knowledge in execution 
proceedings. SH-^n.^RiAT KHAN v. GULaB 
Khan. 17 O C. 309=16 Cr. L-J. 91 = 26 Jnd. 
Caa. 1003. {37 C. 642, R.) 


(4iyi)_a. 476— Muktear — Suspension by 
Distriot Magistrate before report to High Court 
—Legality.-Scfl ACT XVIII OP 1879. aa. U. 
40, 15 C.W.N. 269 = 9 Ind- Cas. 226 = 12 Or. 
L.J. 33=13 C.L.J. 457. 

(4192)—S. 476-See FALSE CHARGE, 7 C. 
L.J. 371=7 Cr. L J. 338. 

(4193)—8. 476—See FALSE EVIDENCE. 14 
C.W.N. 132 = 5 Ind. Cas. 62 = 37 0. 52. 

(4194)—S. 476—See JURISDICTION OPCl^ 
AND CRIMINAL COURTS, 6 C.L.J- 713 — 6 Ct. 
L.J. 405. 

(41951—8 476-See PENAL CODE. s. 211, 
9 A.L-J. 1106 = 12 Or. L J. 433 = 11 Ipd. Cas. 

617. 

(4196)—S. 476—See PERJURY, 6 C. 308, 
4 Bom. D.B- 778. 

(41971—8. 476—See Nos- 47. 52, 61. 61 a. 66, 
73 74 75 122, 860, 1026, 1830, 1347, 1348, 
1349, 1353 ! 1392, 1605. 1651, 1657,1703, 1738, 
1744, 1816. 1818. 1822. 1823. 1824, 1838, 1939, 
1841, 1842, 1851. 1852 to 1877, 1978. 1979, 
2050 to 2055. 2063, 2404. 2584. 2585, 2587, 
2588. 2876, 3287. 3743. 3806. 3843, 3849, 3850, 
3880 3942, 3943, 3944, 4043, 4051, 4052, 4053, 
4054 ! 4055. 4055 a. 4118, supra and Nos. 4259, 

4293. infra. 

(4197-a)-S. 476 and Cb.XVl—See District 
JUDGE, JURISDICTION OP, Rat. Un. Cr. C. 
5 l 6 =Cr. Rg. 37 of 1890. 

( 4198 )_S. 476 {21—Order transferring case 
sent for ewguirt/ or trial under 3 . 476 (1).—A 


Revenue Court, in a proceeding under the 
Northern India C^nal and Drainage Act, passed 
an order under s« 476, Crim. Pro. Code^eendkig 
a case for enquirj or trial to the District 
Magistrate. The latter transferred the case to 
2 subordinate Magistrate. H^ld that neither 
the Sessions Judge nor the High Court bad any 
jurisdiction to interfere with the order of the 
Revenue Court sanctioning the prosecution. 
EilPEROR V. MUHAMM.AD KHAN, A.W N. 
1902. 202. [i?., 26 A. 249 = A.W.N. 1904, 15.] 

(4199)—Ss. 476, 190 and 195—Presidency 
Magistrate — Magisliate, First clciss^Proee- 
dure. —A Presidency Magistrate does not (all 
within tho definition of a Magistrate oi the first 
class aa used in s. 476 o( the Grim. Pro. Code, 
1896. Where, therefore, a Presidency Magis¬ 
trate has ground (or inquiring into any ofience 
referred to in s. 195 of the Crim. Pro, Code 
and committed before him or brought under 
bis notice in the course oi a judicial proceeding, 
ths only course which he can adopt is either to 
commit the case to the sessions or have tbs 
complaint filed under s. 190 read with the 
provisions of s. 195 of the Crim. Pro. Code, 
EMPEROR V ADiTRAM, Emperor v. Hussan 
LaTIF, 9 Boid- L.R. 1160*6 Cr. L.J. 326. 

(4200)-476. 192 and 202—Proueding 
under s. 476 —Conipefencji of Magistrate to 
whom a case is smt for inquiry and report to 
insfifufe*—Where a Magistrate, after taking 
cogni^anoe of a case on a petition of complaint, 
sent it to another Magistrate for inquiry prior 
to the issue of process against the accused, and 
the latter Magistrate made the inquiry, oxa* 
mined witnesses, and came to the conclusion 
that the oase was false, and then took proceed* 
Ings under s. 476, Crim. Pro. Code, against the 
complainant and committed him for trial 
under s. 211, I.P.C. Beld. whether the case was 
transferred to the latter Magistrate under the 
provisions of s. 492 or 9 » 202, Crim. Pro. Code, 
as he. in carrying out the order received with 
the order of transfer, examined witnesses and 
recorded evidence on oath, the proceed!rg con* 
duoted by him was a judicial proceeding within 
the meaning of s. 4, cl, (m), Crim. Pro Code, 
and therefore he was competent to draw up 
proceedings under s. 476, Crim. Pro. Code, 
against the complainant for any cfience referred 
to in s. 195, Crim. Pro. Code, and committed 
before him or brought to his notice in the course 
of the proceeding. KaNCHAN GORHI v, R.^M" 
KISaUN MUKDUL. 36 C. 72=13 C W.N. 122^ 
1 lod. Cas. 103. 

(4200—Ss. 476. 195 (=Cnm, Pro. Cods, 
1882, ss. 476 and 195)—Scope of the sections^ 
Sanction given on motion of Court. —Proceed¬ 
ings taken by a Court under s. 476 operate of 
themselves to set a prosecution in moti<« 
without the necessity of any other complejj*’* 
the Court itself being the complainant. Bu 
\ it IS otherwise with a sanction granted und 
] s. 195 This has no eSect at all, 

I complaint is formally made in pursoanoe . 

’ sanction, and if no complaint is made wi^ 
I eix months t the sanotlon itself expiree- A 
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prooeedioge of a Court recording a sanolioo, 
presumably under s. 195, which has not been 
granted upon the petition of any parson, but 
on the mere motion of tho Court, cannot be 
viewed as taken under s, 476, when on prelimi¬ 
nary inquiry is either taken or dispensed with, 
when no steps are taken to ensure the attend¬ 
ance of the accused before the Magistrate and 
when the proceedings are forwarded to the 
District Magistrate, but not to the nearest 
Magistrate of the First Class. Inre NaGESWAUA 
AIYAN, 2 Weir 589. 

(4202)—5s. 476, 195.—If a Sessions Judge is 
of opinion that there is ground for inquiring 
into any oSence referred to in 8 . 195, Crim. 
Pro. Code, committed before himself or brought 
to his notice in the coarse of a judicial proceed¬ 
ing, his action must be taken under s. 476. and 
tho accused should be given an opportunity to 
show cause against such order. HIGH COURT 
Proceedings, ist September ia85. No. 
400. 2 Weir 387. 


(4203)—Ss- 476, 195—Heidi, by the majority 
of the Full Bench (Miller, J., dissentienle) that 
an order under s. 476, Crim. Pro. Code, should 
be made either at tho close of the judicial pro¬ 
ceedings or so shortly tboroiftor that it tnay 
reasonably bo said that tho order is part of the 
proceedings, and that an order passed under 
8 . 476 of the Criminal Procedure Code after the 
termination of the judicial proceediogs was 
nassed without jurisdiction. Inrc AI7ACANNU 
PILLAI, 9 Cr. L.J. 4l =4 M.L.T. 404 = 19 M.L. 
J. 42 = 32 M. 49. 


(4204)—Ss. 476. 195 {^Crim Pra. Code, 
1882 , 83.47 6. 1951 —Appitcafiort (or soncaou— 
Duly of Cottff.—Where an application for tho 
sanotioo required by s. 195 is made, the Court 
should either give or refuse it. It is not open 
to the Court to aot under s. 476 when it is no 
longer in a position to adopt the procedure 
presoribed by that section. KUNNATH KON- 
HAMAYBN v. MUBIKOLY KOLANDAN, 2 Walr 


8S6. 

(42051—Ss 476. l 96 ^Delivery of possession— 

■ Obslruetion—Jurisdiction of executing Courlto 
make order under s. 476 o/ the Crim. Pro. Code 
—Enforcement of process of Court—Offence 
committed - Crim. Pro. Code, s. 195.—An 
ezeoution proceeding is a judicial proceeding 
within the meaning of 8 . 476 of the Crim. Pro. 
Code, and oonsequeatly, the Court, while 
engaged in such a proceeding, is competent to 
make an order under that section, if the fact is 
brought to his notice that offences have been 
committed while the proos.-is of the Court was 
attempted to be enforced. KHONDKAR ABDUL 
Basie v. Panchkowri, 12 C.L.J 618. iio 
O.W.N. 56. 3 Or. L.J. 142, 10 C.L.J. 450. B.l 


(4208)—Ss. 476, 195 —Di^srenca beliceen— 
Order for prosecution under s. 476 —Biah Court’s 
power to interfere in revision —Duty of Magistrate 
before taking action under a. 476 —Want of proof 
■ of motive whether can de/’eafcAarpe —The High 
Court can set aside in revision an order (or 
.pioaeoution passed by any Court under s. 476, 


Crim. Pra. Code. (4 N.L.R. 140. F. ; 26 M. 98. 

26 A. -219, :i3 M. 48. 37 C. 250. 23 A. 249, 26 B. 
7S5, B.). The principles which must guide the 
Court in an application for revision are clearly 
laid do-.vn in Alandar B 2 is'iin's case (23 A, 249, 
F.l. S. 476 requires the Magistrate to form an 
opinion ‘ that there is ground for inquiring into 
any offence reforrei to in e. 195.' This meaus 
that there inu-it bo a reasonable prospect of a 
conviction, because without that there could not 
be ground tor another M-igistrite to waste bis 
time in bolding the enquiry. But the section 
does not say that, before a Magistrate orders a 
prosecuti :u, he must try the whole case and he 
absolutely satisfied that tho accused cannot by 
any possibility escape a conviction. The scope 
and distinction between ss. 195 and 476, Crim. 
Pro. Code, erpUioed. Want of proof of motive 
cannot of itself defeat a charge. ABDUL HUSBN 
V. Emperor. 9 N L R. 184 = 22 lod. Caa. 177 
slS Cr. L.J. 33. 

(4207)—Ss. 476. 195—See JUDICIAL PRO¬ 
CEEDINGS, 1-2 C.L.J. 618. 

(4209)—Ss. 476, 20^—Dismissal of complaint 
under s. -202 -Sanction for an offence under 
ss. 182 and 211. 1 P C.—Based on the sworn 
statement of complainant nnd unsworn stale- 
menls of other tvicnesses— Order illegal. —Where 
a Sub.Divisinnal Magistrate, acting undoe 

8 . 202. Grim, Pro. Code, dismisses a complaint 
brought against two Police officers for extortion 
and bribery, and passes an order directing the 
complainant to appear before a Magistrate under 
s. 476 for an ofieoc© under s. 182, or 211,1.P.C., 
and where, on appeal, the Sessions Judge set 
aside the order dismissing the complaint, and 
ordered further enquiry without at the same 
time setting aside the order to appear under 

9 . 476, Crim- Pro. Code, such an order remains 

good ; but where that order was made merely 
upon a sworn statement of the complainant and 
the unsworn statomert of bis other witnesses, 
it is illegal and must be set aside, for there is 
no legal evidoQco on record. Ayling, J.—Such 
order in not illegal merely because it was based 
upon unsworn statements of the witnesses, but 
where the complainant wae willing to produce 
evidence and the Magistrate refused, then it is 
illegal KaCBI MaDAR LEBBAI V. EMPEROR. 
1911 , 2 M.W.N. 9 = 10M.L.T. 47 = l(Hnd. C&«. 
619=21 M.L.J. 795=12 Cr. L.J. 328. (H-. 

13 Cr L.J. 209=11 Ind. Ca«. 305 = 11 M.L.T. 
367 = 191-2 M.W.N. i99 = 2l M.L.J. 419.] 

(4209)—Ss 476, 238—Sanction ^orprosecuftoft 
for offence under s. 211. I P.G.—Facts diseJos- 
ing offence under*. 182, I.P.C.—Jurisdiction 
under s. ^'19, not deprived — Offence under s, 211. 

I. P-C., whether includes one under s. 1B2, 

J, P.C.—Power of trying Magistrate to alter 
charge info one under s. IB 2 —Sanction under 
a. 476, Crim. Pro. Cods —Charges lobe specified 
clearly. —Where a Magistrate granted under 
8 476, Crim. Pro. Code,sanction to prosecute the 
petitioner (or an offence under e. 211, IcF.C., 
and the (acts disclosed an offence under s. 182, 
I.P.O. Held, that the mere (act that no sanotioa 
of the Court ia requited for proaeoution undee 
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fi. 1S2. l.r.C-. d''05 not deprive 'he MaRistrate 
of jtiri-'hf ii'I) to order the prrsecution under 
;7' Criiii. Pro. Code, (15 Bom. L.R. 674. I 
I; I 'llie nvun test whether a person makes a | 
■ I Ij ir;^e ' within the meaning of s. 211, I.P C.. 

I- ' ( 1 < e.s the person who makes the statement 
whiib is aHeRcd to constitute the charge do so 
with the iulcnlion cf setting the criminal law 
III niotioD a.gain.sl the per.'On against whom the 
si itement is directed.' 126 M. G40, /?.) The order 
under s. 47G, Crim. Pro. Code, shoul.-l specify 
clearly the ezacc charges against the accused. 
J'er FafJJceH, J. C -—The que.stiou whether ibo 
case falls under s. 211 or s. Ib2. f.P-C,. (if the 
information given be false], is ore which is best 
left to the trying Magistrate, who can, under 
6 , 238, Crim. Pro. Cede, convict under?. 182, 

I.PC., though the accused may be charged 
only under s. 211, I. P.C. (5C. 184. 32C. 180, 
i?.) An cflence under s. 211.1.P.C.. includes an 
offence under p. 182. (15 Bom. L.R. 574, R.) 

Per Crcuch, A.J.C. —It cannot be stated as a 
general rule of universal application that an 
offence under s. 211, I.P.C., includes an offence 
under s. 182. CROWN v. KBUBOM.aL. SSL 
R. 179»16 Cr. L J. 104 = 27 Ind. Cas. 152. 

(4210)—fls. 476, 435—" Judicial ptoctedings,” 
calling lor records undtr s, 435 dees not con¬ 
stitute a—Order uhder s. 47l> ultra vires and 
illegal. —A Sub-^Iagistrate bad refused to grant 
the sanction sought from him to prosecute 
petitioner, who was a witness in a trial before 
him, for having given (also evidence. The Dis¬ 
trict Magistrate, who called (or the records of the 
case, under s. 435 of the Code, passed an order, 
under s. 476, sending petitioner (or trial by a 
Magistrate on a charge of perjury. Held, on 
revision, that, in bis action under e. 435 of the 
Code, the District Magistrate was not acting in a 
“ judicial proceeding ” so as to have given him¬ 
self juiisdiotion to pass the order that be did 
under s. 476 of the Code. His calling up the 
records under s. 435 was not a " judicial pro¬ 
ceeding ” and he bad no power to have acted 
under s. 476. His order committing the 
petitioner (or trial was, therefore, ultra vires, 
as passed without jurisdiction, and, further, 
since, in proceedings under e. 476, immediate 
action is contemplated, such procedure in the 
present case taken eevera) months after the 
trial was illegal. In re SUBBABATA VathyAR, 

IS H.L.J. 489 = 3 Cr.L.J. 118=2 Weir 601. 
[R., 31 M. 140=17 M.L.J. 584 = 3 M.L.T. 74 = 

7 Cr. L.J. 64.] 

(4210-a) Ss. 476, 435— Small Cause Court 
directing proJCc«f»o« of a person under s. 476— 
Reu'tsion— Civ. Pro. Code, s, 115— Sigh Court 
acting as a C7-i7iiinat Co7crt, power of, in revision 
—Order of prosecution, what procedure to adopt 
ifi ,—‘Where a Court of Small Causes had directed 
the prosecution of certain persons under s, 476, 
Crim. Pro- Code, held, that the order could not 
be the subject of revision under s. 435, Crim. 
Pro. Code, but that an application for revision 
could lie under s. 115, Civ. Pro. Code. Eeld 
also, that a High Court acting as a Criminal 
Court has no authority to send for the record of I 


Crim. Pro. Code (Act Y of 1898)— 

a Civil or a Revenue Court and to interfere in 
, revision with the orders of such a Court. Held 
further, that the lower Court was wrong in 
ordering prosecution without giving the persons 
concerned an opportunity of showing cause 
against such an order ThaKUR Das v KING- 
Emi-EROR, 17 O.C. 25 = 15 Cr. LJ. 217 = 22 
Ind. Cae. 1001 

(42111—Ss. 47G. 436—Jurisdiction of High 
Court over proceedings of Divisional Officers 
under the Income-tax Act—Sec CEBTIORari— 

Writ oe. 1912 M.W.N. 1012 = 23 M.LJ. 393 

= 16 Ind. Cas. 755 = 33 Cr. L.J. 723. 

(4212) — Ss. 470, 435, 439 —Prcceedmgs 7 i 7 idtr 
$■ 47(3, 7rhi7i optn to revision by High Coutl— 
Departmental e7if/uiry, not a jTidicial proceeding. 
— Orders purporting to have been made under 
s. 476 of the Code are open to revision by High 
Court, when they have been made without 
jurisdiction. A departmental enquiry by an 
officer is purely an executive matter, and there 
is no provision of law empowering such officer 
to issue summonses to persons to compel their 
I attendance before him in connection with the 
enquiry. Where an accused had been sentenced 
to pay a fine and the fine has been paid, the 
pendency of an appeal preferred by him would 
not give any Court authority or power to arrest 
him or to take recognizances from him for 
further appearances. On the presentation of a 
petition to a Magistrate, containing imputa¬ 
tions on him by two vakile in regard to, and in 
the course of, the illegal detention of their 
client by the Magistrate, it is not competent 
for the Magistrate to take action under 3 . 476 
of the Code, because, to warrant an order under 
that section directing a person to be prosecuted 
the offence stated to have been committed by, 
him should have been committed before the 
Court in the course of a judicial proceeding or 
should have been brought under its notice in 
the course of such a proceeding. SURY.a- 
NARAYANA ROW V. EMPEROR. 29 M. 100 = 3 
Cr. L.J. 376. (26 M. 98, 2?. and Disf.) ’’R 
10 Cr. L.J. 420 = 3 Ind. Cas. 934=6 m] 
L.T. 327. 15 Cr. L J- 217 = 22 Ind. Cas. 1001 = 
17 O.C. 25. 32 M. 49 = 4 M.L.T. 409=19 M.L. 
J. 42 = 9 Cr. L.J. 41. 1 Ind- Cas. 597. 3 L.B.R, 
234.] 

(4213)—Ss. 476, 439—Revision — Criminal 
cases—Jurisdiction of Court—Jurisdiction to 
order prosecutioti.—U is only the individual 
officer presiding over a Court before whom the 
offence was committed wbo can take action 
under 3 . 476 of the Crim. Pro. Code. MUHAM¬ 
MAD Munir khan v. The Crown. 10 P.L. 
R. 1911, Cr. =9 Ind. Cas. 389 = 4 P.W.R. 1911 
= 12 Cr. L J. 68 . (34 C. 551. P.B.. 35 C. 214. 

6 P.R. 1909.Cr. 104. P.L.R. 1909, P.; 36 C. 114, 
R.) [R., 12 Cr. L.J. 521 = 12 Ind. Cas. 289 = 4 

Bur. L.T. 246.] 

{4214)-Ss. 476. iS9-Jurisdiction — Sigh 
Court—Order passed by Civil or Revenue Court 
under s. 476, Crim. Pro. Code—Revision — Civ. 
Pro. Cede (1908), s. 115—Sigh Courts Act {2i 
und 25 Vtcl., C. 104), ss. 14, 15.—In the case 0 
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an order passed under s. 476 oE tho Code of 
Criminal Procedure by a Civil or Raveouc Court, 
s 439 of the said Code has no application, and 
the High Court can exetoisa the powf” o 
revision under s. 115 of the Code of Civil 
Procedure or under e. IS of the High Courts 
Act Tho Bench exeroisiog orimmal jurisdiction, 
cannot, as such, deal with the matter, but the 
Judges composing that Bench may do so. if 
authorised by the Chief Justice under s 14 of 
the High Courts Act. (a C.W.N. 73. dl C. 42, 

15 C. 608, fi.) An order made under s. 476 of 
the Grim. Pro. Code by a Settlement Officer 
dealing with proceedings under Chap. .\ ol tne 
Bengal Teoanoy Act, was not. therefore, open to 
revision under s. 439 of the Cnm. Pro. Code, 
but might be examined under s. 115 of the Ciy. 
Pro Code or under s. 15 of the H^h Courts 
Act. HAR PRASAD das v. 

17 C.L.J. 245 = 17 C.W.N. 647 = 19 
= 14 Cr, L.J. 197 = 40 0 . 477 F.B. C^-^^Cr. 
L,3. 317=17 O.C. 25 = 22 lod. Cas. lOOl.J 

(I215)-Ss. 476 (1>. (21. 439. 423. ^l^-Order 
under cl. 1 of s. m-Proceedtngs under s 476 
(2)-Sctfin? aside 

proceedingi ceaie—Revuxon^Power to make 

consequential order.-If an 
8 476 UK Crim. Pro. Code, directing an inquiry 
to be made by another Magistrate u set aside, 
it is just and proper that proceedings under 
a 476 (2) before that Magistrate shall also cease. 
S 439, Ccim. Pro. Code, gives the Chief Court 
power, when aotiog in ravision. to 
powers conferred on a Court of appeal by s. 423 
aud el. 1 (d) ot that section gives tho power to 
make any consequential order that may be just 
and proper. SAN TIN v. KINQ-EUPEROB. 6 L. 
B.R. 49 = 13 Or. L J. 492=19 Ind. Cas- 492. 

(4216)-Ss. 476. 439. 537 ( = Ofim. Pro. Code. 
1682. ss. 476, 439. 537 )-Sanc«tort upon reporf 
by bailiff of obsfruefion.-Where a Subordinate 
Judge, acting upon the report of a bailiff, gave 
sanction for the prosecution of the persons who 
obstructed him in executing a 
attaohmeut, without making ^ 

own. held that, although ‘J*®, Subordinate 

Judge would have done well bad be 
with the requirements of s. 476, i ^ 
necessary to interfere in revision. Q ^ 
Empress v. sadasbiv. Rat. Uo. Cc. c. 70i 
Or. Rg. 33 of 1694. 


( 4317 )-S<. 476, 477 —Scops of s. 477-"^^*® 
evidence given before Magtatrate—Pawer ^ 
Besiions Judge, on appeal, to act 
8 . 477 deala with oases w***®*^ ^khe 

the Sessions Court itself, and in ^^icb the 
Beesions Judge is in a position to 
oat any further inquiry, that the person agamst 
whom action is necessary, under that 8 «c«o°' 
has in fact committed an oflepce ““^er s. IW. 
I.P.O. Where the evide^e ^ 

was not believed by the Deputy Magistrate, M 
it was in oonfliot with tho statements of certain 
other witneesea, and the Seaaiona Judge, on 
appeal, was inoHned to take the same view 
Mdoommitted him to the Seeaione, heW, that 


there was no fact before him upon which he 
could come to the conclusion that the oCence 
of giving false evidence had been committed 
either before him or before tho Deputy Magis¬ 
trate. The only conclusion to which be could 

coma was that the oBenoe of giving false 
evidence miy havo been committed before the 
Deputy Magistrate ; and, therefore, the case 
was not ripe [or commitment, until a further 
inquiry was made on the mtitor. Inlhemalt^ 

ot UiiESH Chandra Chakuavarty, 5 C.w. 

N. 630. 

(4218)—Ss. 476, 477 —PreJiiKVHftr?/ inquiry 
before ordering Ike committal of a complainant 
under s. 211. Penal Code.-A Magistrate cannot 
order the committal of a complainant under 
s 2ll. Penal Code, for preferring a false 
charge, without holding a preliminary »aq«i'y- 
CRIMINAL REVISION CASK, No. 63 OF 1981, 

2 Weir 589. 

(4219)-Ss. 476, 477 — See “ 

General Pbinciples, A.W.N. 1932, 229. 

(4220)-S3. 476. 477. 4S0. 485 7-See 

CONTEMPT OF COURT, 13 M. 24- - Welt 6l0. 

{4221)-Ss. 476. 478 

187-2. ss. 471. 474 )-Po!Wr 0 / Civil Cour fo 

commif a cose to Sessions- -The power o a Civ 1 
Court to commit a case to ‘f® 
limited to cases triable exolusivoly by the Court 

of Sessions, and to such 0®®®®.®“^^ J,^®“ fu® 
offence ebargad has been 
Civil Court itself. Per F. D. Melmll, J. 

S 471 merely lays down the procedure that 
may be followed in certain oases and does not 
confer any new jurisdiction on a Court. That 

sootion does not by . 6/7 ® f ‘’ 3 

Court the powers of committal 10 ho caa^ 

referred to in that section. ‘^, 4 , 

Although the committal contemplated m s. 471, 
ia undoubtedly a committal lor trial before the 
Court ol Sessions, the section merely 
the procedure, and does not confer on the Cou*t 

the power of committal, and ‘®at^Nathd 
is eoacted. IMPBRATRIX v. POPAT NATHU, 

4 B. 287. 

nTer'L.l7r4^^^^ CrL“ Pro. Codo.^here 

thftt some supposed ofleoce must b© brought 
under i” not". The «orde brought under 
its notice ” ace wide enough to cover an 00®“°® 
which may have been committed in ®d®^« 
forum and on some previous 
must be an oSence brought undot 7 ® ®®f‘°® ®J 
the Conrt bolding the enquiry. A civil suit 
was brought against N and was decreed ex 
parte. N was arrested and pub lo jail hia 
application for restoration of the case was dia- 
m^Ld. Another plaintiff then b^t a smt 
and obtained a decree end artested N in exo 
oution. N was rescued. A report was made 
before the Munaiff who held an enquiry, and 
in the ooueae of that enquiry, he name to tha 
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coDchi 'iou that both the auits against N were 
fdho suit?' aiid were brought by G in the names 
of the plaintifid. Ho made an order commit* 
tu.g (t to Sessions for certain ofiences. Held^ 
til tr ibo oflences were brought to the notico of 
ihf Court in course of judicial proceedings and 
ibi. Munsifi'.s order was a valid order. CiRWAR 
Prasad V. King.Emperor, 6 A.L.J, 392===9 
Cr L J. 219*1 lod. Caa. 306. {0 C.W.N. 659, 
31 C 561.34 SI. 140. li. d D ) [F.. 7 A.L J. 
901 = 11 CrX.J. 438=7 lud. Cas. 61. 12 
Cr.L.J. Ind. Cas, 289 = 4 Bur, L.T. 

24C, R. ; 33 A. 396 = 8 A.L.J 240=12 Cr. L.J. 
93 = 9 led. Cas, 497. 37 C. 642 = 12 C.L J, 45* 
14 C.W.N. 799=11 Cf. L.J, 407*6 Ind, Cas. 
801, 6 A,L.J. 924= 10 Cr. LJ. 525*4 lod. Cas. 
260,] , 

(4223)—Ss. 47C, 478 (^Crivt. Pro. Code, 
18S2, Sfif. 476. 478)—Po:4;e> lo net under s, 478, 
niU)' nctinrj 'under s. 476.—It is clearly stHted 
in s. 47S, (jriui. Fro. Code, that the procedure 
therein prescribed is only alternative, that is to 
say, that the Court itself may proceed under it 
instead of sendirig the case to a Magistrate 
under s. 476i but the sectiou gives no power to 
a Court on failure of one, that is to say. on the 
discharge of the accused by the Magistrate, to 
adopt the other mode of procedure, QUEEN 

Empress v. Raoji Moreshwar, Rat Un, 
Cr. C. 9S9*Cr R|. t2 of 1896. 

(4224)—S5. 476, 526—A^idavit, false allega^ 
lion in—Magistrate's explanation — SiaUments 
cf persons in support thereof—' Nearest Magis¬ 
trate of the first class''—Presidency Magistrate 
not a Magistrate of the first class—Praettu — 
Original side.—Though, in dbowiog cause to a 
rule why a conviction should not be set aside, 
it U not open to the Magistrate to submit obser* 
vatioDs with a view to supplement or add to 
bis judgment, yet there is nothing to prevent 
him from sending, along with his explanation 
in answer to a rule for transfer, statements 
of persons, who might be in a position to 
contradict the allegations of miscondcot made 
against tbo Magistrate by the petitioner in bis 
application. (7 C«W.N. 959, D.) B. 476 of the 
Code does not appear to provide for the oase of 
an offence before a Court in a Presidency town. 
It empowers a Court to send a case for enquiry 
or trial to the nearest Magistrate of the first 
class. The nearest Magistrate, namely, the 
Presidency Magistrate, is not a Magistrate of 
the first class. The practice on the original 
side of the High Court is to lay the papers 
before the Government Solicitor for him to 
take action thereon, if be thinks fit. An ana* 
logous course, uta., of laying the papers before 
the Legal Remembrancer, was adopted. Eedar 
Nath Kar v. King Emperor, 3 C L.J. 387 
= 3 Cr. L J. 329. 

(4225)— Ss, 476 and 537 — Construction of 
the expression “ Nearest Magistrate, first class'* 
—Directory or mandatory—Trial by another 
Magistrate, a mere irregularity. —The word 
** nearest’* in s. 476, Crim. Fro. Code, is merely 
directory ; it does not confer juriediction ; and 
the Magistrate to whom an aooused person is 


Crim. Pro. Code (Act Y of 1898} — continued, 

sent under s. 476 must be a Magistrate of local 
jurisdiction over the offence. Where, therefore, 
the Court being of opinion that a person had 
given false evidence before it, sent him for trial 
under s. 476, not, as it appeared, to the nearest 
Magistrate, first class, but to a Magistrate, 
first class, having local jurisdiction, held, 
that the defect in the order of the Magis* 
tratr, who sent the case to the Magistrate 
having local jurisdiction only, though not the 
nearest Magistrate, was merely an irregularity 
curable under s. 537, Crim. Pro. Code. IMPE- 
RATOR V. NEWAND wd. SADHU, 1 8 .L.R. Cf. 
84=8 Cr. L.J. 209. 

(4226)—Ss. 476 and 597-Notice-Want of 
notice an irregularity—Ground for rcvirsal.— 
S, 476, Ccim. Pro, Code, nowhere says that 
notice in proceedings uoder that section shall 
be given to a person who is immediately con¬ 
cerned thereby. Want of notice uoder that 
section is an irregularity in procedure. The 
High Court always look? with disfavour upon 
an order made uuder s. 476 without notice 
being given to the persons immediately concern¬ 
ed. At the same time any irregularity in the 
proceedings taken under s. 476 is not a suffici¬ 
ent ground for either reversing or altering an 
order passed by a Court of competent jurisdic¬ 
tion. Ram PIARI RAI V. KING-EMPEROR, 
10 A.L.J. 247 = 13 Cr. L.J. 707 = 16 Ind. Cae. 
815. 

(4227)—5s. 476, 537 ( 6 )—5n«c(ion to prose¬ 
cute—Order merely directing prosecution without 
ordering accused to be sent to the nearest First 
Class Magistrate—Irregularity or illegality— 
Whether cured by s. 597 (5). —An order under 
8 . 476, Crim. Pro. Code, which merely directs 
the prosecution of the accused, but omits to 
direct the accused to be taken before the nearest 
First Class Magistrate, is at most an irregula¬ 
rity which is expressly cured by s. 537 (o) of 
the Code. Re S. SUPPAYA THARAGAN, 37 H, 
317 = 16 Cr. L.J. 39=26 lod. Cas. 631. (26 A. 
249, Diss.) 

-S. 477 (*18B2, 8 477; 1872, a. 472 ; 1661, 

a. 172) 

(4228)—S. 477—Scope of the section.—S, 477 
contemplates that there should be a charge 
upon wbiob the complaint is based, in other 
words, the person accused of having committed 
the oSeoce should know the specific nature of 
the accusation against him, so as to be able to 
answer it. MOHIM CHUNDEB MOJUMDAR v. 
KlNG'EMPEROR, 5 C.W.N. 61S. 

(4229)—5. 477 —Power of Judge to commit a 
person on his own charge .—Where the facts do 
not make out any oase as against the accused 
which would justify the Judge in committing 
without further inquiry under Si 477, be ought 
not to conviot him on bis own charge. In re 
BOMMU Chetty, 2 Weir 601. 

(4230)—S. 477 i^Crim, Pro. Code, 1882, 
s, 477) —Contradictory statement by witness 
before committing Magistrate and S6Ssion$’ 
Judge—Jurisdiction of Sessions Judge,—Vlhox^ 
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Crim. Pro. Code (Act V of 189 B)-con£inufid. 

before a Court of SesBioo. a atatemont ‘9 
bv a witness oontradioting that made by him 
before the committing Magistrate, 
denoe is adduced to show which of the state- 
mfnta is true, no ofieoce has been committed 

within the cognizance of EU- 

under a. 477. Ctim. g c 

PRESS V. SBWAK, S.C. 172, Oudh, [P., S.C. 

206, Oudh.] 

I421D~S. 477 (“Grim. Pro. Code. 1882. 

3 477 )_ 4 Iiernaa‘t)e charges—Jurisdxctton of 
Sessions Judge.-Noe has a Sessions Judge m 
8 uoh circumstances. jutisdioiioD under s.477. 
Grim. Pro. Code, to charge the witness, m the 

alternative, with having ® 7 om 

false evidence, either m his evidence before 

himself, or in his evidence 
incf Macistratd and to commit aod try tbe sa 

KANHAI. S.C, 206. Oudh, G B.L.R.A. Cr.a. 

0. 172, Oudh. F.) [B.. S.C. 232, Oudh.] 

142321— S 477 ( = Cri«i. Pro Code, 1972. 
s ^4721-Penci Code. s. m-False evidence- 
Commifmenf.-Three things must occur before 
the Court of Session can legally 
S.472 Grim. Pro. Code, namely. 

be committed before the Sessions Court, 2od, 
that it must be an oSence within ’^^ccogawance 
of that Court; and 3r<i. that the oSenoe^ one 
triable by that Court " exclusively . It »s cleat 
on refettine to the schedule appended to the 

Criminal Procedure Code that b" 

e' 193 is not an olience exclusively triaolo by 
She Sessions Court. Held tberetore that the 
committal by the Sessions Judge 
was without jurisdictioo. TH j. « 

UNNATH BUNDHOO B.xNERJBE. 21 W.R. Cr. 

(4233)— 8 . 477—See PAUSE EVIDENCE, 

A. 103. 

(42341—8. 477—See Nos. 1505, 1741, 1744, 
1879, 1879, 2V91, 2191. 2405, 3049, 3744, 4217. 
4218, 4-219. 4220. supra. 

( 42861 - 83 . 477. 478. 479 -See CONTEMPT OF 
OOOET, 4 M.H.C. App. 52. 

(42361-39. 477. 487 <“ P«. Code. 

1872, es. 472. 473 )—Sorwfton 5?/ 
for prosecution for forgery ^ ^ Dig, 

try the cdse os Sssstows Judge. aAAiiMon 

8 e.rioL“ oChi*! 

case himself. EMPRESS v. vraor 

u'‘o;^irriS=“9^i:a ‘ cS 

U.B.R. 1997-1901, VoL I. ly ; Appf- 
766; Rn 14 A. 364, 2 C.W-N. 613.] 

i; 

oon»m,t ol hi» •»*»“*? *• o.«"ht 


Crim. Pro. Code (Act Y of isgSl-conto^. 

triable by a Sessions Court. HIGH COURT 
PROCEEDINGS. 14TH AUG.. 1882, No. 164 , 

Weir 609. [P.. 2 Weir 609.] 

—3. 478 («1882. s, 478; 1872, bb. 474, 476; 
1861, se. 173. 175). 

(42381 —S 478 ( = Crim. Pro. Cede, 1872, 
s 474) -Pouier of Civil Court Ic order commit¬ 
ment. Civil Court cannot order tbo comm - 
meat of persons for offences under ss. 4i l. 4bo 
and 193 of the Penal Code wilbout makuiR 
preliminary enquirv a,, 

Pro. Code. 1872. QUEEN v. RUNOATOONEI!.. 

22 W.R. Cr. 52 

(4239)-S. 478 i = Crim. Pro. -^^{So 

of 1861. s. 173)-Pe««l Code, ^ct XLV of IbGO, 

« iqg—Disfrief J/apis(ra e refusing to niv^f* 
xSlIo/lHGl. s. 16.-Wh- aDis^ 

S to“bfmT;: fuSnlte Se 

^XroSTblttbeyabm^ 

^e^sr^rS'tbl ot^To^as exclusively 

friable, held, that tbe nfTot XXIU ol 

that he was bound, under s. 16 of Act XXIU oi 

1861. to investigate Jc case ^ g 29. 

REG. V. AMBUTT.A NATHU, 7 BHO 

[R . 13 B. 109.] 

/•rtifx._q 478 {ssCrim. Pro. Code, Act X 

" Code. s. 465-Smfl« 

.ed <-re«7,-»»«no. 

is to be preferred be ore » ^agistrAte 

Rr'uro'y.^sf-or.a.. 

^ Pro. C»i«, 1882. 

bery to be (rtrd by a p extortion and 

l^ ^h. Bo^d o. R-nu. 

?o thSi«r A,5lt,n. B.rh.rr,pote 

Mnvicted the accused under 8. 161# tren^ 
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decided ixdversely to Government and Govern¬ 
ment had not appealed. QUEEN-EilPRESS V. 

K. a.NGA R.AU. 13 M. 36 = 2 Weir 218. 

I4212}~S 478—See APPEAL — APPEAL — 
Pit.tcricK AND Procedure, g C.L.R. 427. 

ll24:3)'S. 478 —See FALSE EVIDENCE, 11 
I’.K. 1S70, Cr. 

(4244)-S. 478—See Nos. 1655. 1656. 1841, 
1842. 1880. 1881, 2191. 2214. 2405. 3847, 4221, 
4222, 4223, 4233, sup>a. 

(4245)-Ss. 47“, 195 {^Crim Pro Code, 
1882, ss. 478, 195) —Potter o! Civil Court to 
commit to Sessions ^^arfics and ivitnesses to civil 
SMtL—The power given to tbe Civil Court under 
Oh. XXXV, Crim. Pro. Code, to take actioD 
regarding ** any oDonce referred to in s. J9o '' is 
not ordioariiy rc^itricLed. in regard to ofiences 
relating to document, to such offences ooly 
when cornenitted by a party to tbe proceediog 
in which the document was given in evidence. 
Although the prosecution of a witness for an 
offence relating to documents is permisfible 
without sanction, that could not invalidate a 
prosoontioQ commenced on a sanction which 
included both a party and a witness In re 
Devji valad Bhavani. 18 B. 581. [S., 32 

M. 49 = 19 M.L.J. 42*4 M.L T. 404*9 Cr 

L. J. 41, F.B.] 

-S, 479 (-1882, 6 . 479; 1872, 8 . 475 ; 1861, 

8. 174). 

(4245*a)— 8 . 479—No. 4235, supm^ 

-S. 480 {-1882, B. 480; 1872, a. 436, para 

1 ; 1861, Bi 163.) 

See Contempt op Court. 

See SENTENCE — CONTEMPT OP COURT, 
SENTENCE FOR. 

(4216) —S. 480—Contempt of Court—Punieh- 
ment bu the Court in which the contempt occur ^ 
red — Penal Code, $* 228.Where the Court 
which deals with the offence of contempt of Court 
18 tbe Court in which tbe contempt occurred, it 
cannot pass tbe sentence prescribed by 8. 229, 
Penal Code, but should, under s* 480, Crim. 
Fro. Code, limit the punishment to Bs. 200 with 
imprisonment in default for 30 days. In re 
DhaNAEOTI MUDaLI, 2 Weir 603. 

(4247)—S. 480 (^Crim Pro. Code, 1882, 
s. 460}— Inquiry by Magistrate preUminary to 
recorting to superior officer—Contempt shown to 
the Magistrate during such inquiry, —Wheto a 
Magistrate was conducting merely an inquiry 
into a case of a breach of the peace in order to 
ascertain whether he should make a report to 
bis official superior, and possibly to satisfy him* 
self whether he ought to act under s. 108, Crim. 
Pro. Code, be could not be considered to be 
exercising any powers conferred by ihe Code or 
conducting any proceeding in tbe course of 
which evidence might be legally taken. There¬ 
fore, a person behaving insolently towards him 
in such proceedings could not be proceeded 
against under s. 480, Crim. Pro, Code. In re 
Yerumakaran alias Periannan, 2 Weir 60S. 

(4248)-8. ISO—Sea APPEAL—General, 
fiat. Uc. Or. 0. 976 «Or, Bg. 35 of 1698. 


I Crim, Pro. Code (&ct V of 1898)—conftni^ad, 

(4249)—B. 480—See PENAL CODE, s. 228, 
137 P,L.R. 1903. 

(4250)—Bv 480-56^ Nos 1882, 2347, 3362, 
4056, 42iO. supra. 

t (4251)—Ss 4S0, 423 — See CHARGE TO 
, Jury—Misdirection, 25 C. 416*2 c.w.N. 

1 347. 

* (4252)—Ss. 490 and 481 - Procedure in cases 

‘ of contempt of Court. It necessary for the 
, protection of persons with under 9. 480, 

Crim. Pro. Code, to insist upon a strict and 
careful compliance with tbe procedure laid 
down in s. 481 of the above Code. QUEEN- 
Empress v. noa Tha Dun, U.B r. 1892- 
18S6. Yol, 1, 52. 

(42531—Ss. 450,481. 48Q(*Cnnu Pro. Code, 
1872, ss- 435. 436 ; 1861-1869, s. 1631—Swi- 
Registrar—Offence during judicial proceeding— 
Penal t^ode, $. 229.—A was accused before au 
Assistant Magistrate by a Sub-Registrar of 
having committed an offence under s. 228, 
Penal Code, and fined. Beld, that the Bub* 
Registrar should have tried tbe matter himsBlf 
under ss. 435 and 436 of tbe Crim. Pro. Code» 
1872, and as tbe Magietrato acted without 
juriddiction, tbe order must be quashed. In 
the matter of the peftficn of BARDHARI LAL, 
13 B.L.R. Ap. 40*22 W.R. Cr. lO. 

(4254)—Ss. 460.481. 487 (*Crsm. Pro. Code, 
1672, ss. 435, 496 and 473).—If a contempt is 
committed in view of tbe Courts the Magistrate 
should take action under e. 435 or s* 436 of tbe 
Code. Any trial (other than tbe one under 
9 . 435} conducted by tbe Deputy Commissioner 
himself of such an offence is illegal under s. 473 
of tbe Code. DEPUTY COMMISSIONER V. 
BALWANT Bao, Colm. Dig. Cr. 49 of 1876. 

(4255)—Ss. 480 end 437—Proceedings in 
contempt cases. —A Magistrate not following the 
procedure prescribed by s. 480 is barred by 
8 . 497 from himself trying the offender. ASHU 
6 BOE V. Queen-EMFRESS, L.B.R. 1898— 
1900, 20. 

(4266)—Ss 480, 537—See CONTEMPT OF 
COURT. 11 A. 361*A.W.N. 1869. 128. 

-a. 48t (-1882. 8. 481; 1872, 8. 485. paras 

2 and S), 

See CONTEMPT OF COURT. 

(4257)—S. 481—See Nos. 3362, 4056, 4262. 
4253. 4254, supra. 

(4258,—Ss. 481, 482—See ACT III OF 1877, 
s. 84, 22 W.Rr Cr. 10=13 B.L.R. Ap. 40. 

(4259)—Ss. 481, 482, 195. 476 ( = CHm. Pro. 
Code, 1872, ss. 435, 436. 467 to 471)—Oj?ence 
under s, 193, Penal Code, whether an o^enee 
in contempt of Court —Jurisdtcfion of Magis¬ 
trates.—Held, by the Full Bench {Stuart^ C. Ji« 
dissenting):—An offence under s. 193, Penal 
Code, committed before a Court, is not only an 
ofieoco against public justioe, but also a con¬ 
tempt of tbe Oourt’s authority. Therefore, a 
Magistrate cannot try himself^ by reason of tha 
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• • a 47 ^ Ofim. Pro* Uodo, a chargo 
S:7l9r S. . the |«lse evidence 

has been given in bis own Court EMPRE • 

OP INDIA V. KASHMIRI LAL. 1 A. 623, t-O.. 

[i?., U A. 354; D.. 4 A. 322]. 

{4260)-Ss.481{2). 5^1-Penal Code, s. 228- 
Offence-Record musl show stage ol interrupixon 

- Where a person 

makinf; a noise in Court is 
oSence under s. 228 of the 
record coovicung him must show suge of 
iudioial proceeding mterrupted. and toe 
Ivideoce most establish that such 
was intentional, as suoh vital ’'"^ulanties m 
procedure ate not cured by s. 537 ^o^ 

of Criminal Procedure. .^OKm Na^ASA 
REDDI. 13 Cr.L.J. 621-25 Ind. Cas. 629. 

_S. 482 (= 1882. B. 482; 1872. s 436. paras 

1 and 2; 1861, •. 163). 

SC6 SENTENCE -CONTEMPT OF COURT. 
SENTENCE FOE. 

(4261J—S- 492 (»Cnffl. Pro. Code. 1872, 
s 436 )-Conle»npl Of Court-Absewe of expla¬ 
natory statement fr°“S’oft 

barcieter-ai law. in the course of the t«al of a 
eaca in which be was the complamaat, used 

insulting language to the Sub-Magistrate. The 

Magistrate then recorded proceedings 
by I 436. but tailed to take any statement from 
the accused explanatory ol bis 
left the Court at once. Jield. 
ought not to be dismissed on the of 

omission to take such statement COURT 

PROCEEDINGS. 23RD APRIL 1879, No. 70 , 
Weir 604. 

( 4262 )- 8 . 482 -See Nos. 1882. 2347. 4056. 
4253. 4268. 4259.supra. 

-3. 483 (=1882. 8. 483). 

{4263)--S. 483 ( = Cr:nt. Pro. Code. 188^ 

, 4001 scooe of —Although u appears from 

493 Grim. Pri.Code, th.t .h. 

.n.nt m.y oonstl.ute a Sub.Reg.«rar . Coart 
for the purposes of oertam sections, as tbow 

■ dealingwithcootumaoiousoontempts, 

VSact of authorisation under that sechoo being 
deemed oecesaaty. it is to 

not to be considered a Court for otdm 

S^ea. A provision that a ' 

Lay. for particular putpoaes. * 

Court, does not warrant tbe ® 

provision so as by inference to produce * 8 P 
h rules in conflict with the general system. 
A provision such aa that coniaioed in s. 483 
isL excrescence on ‘^e general system. 
exceptional provisions are not to be 
into all their logical oonseqoences. QUEEN 
EMPEESB Ve TULJAi 12 »• 38. 


Crlm. Pro. Code (Act V of IB98)-co«rin«c<2. 

_S. 489 ( = 1882, 8.439 ; 1872, 88.356, 364; 

1861. sa. 192. 369), 

(126G)-S. 485-Sec Nos. 3125. 4220, supra. 

_g. 486 (=1882, o 486 ; 1872, 8. 288 : 1881, 

8. 413). 

(4267) — S. 4SG-Sec APPEAL — CASES 
WHERE APPBAI. LUCS, IG P R. 1887. Cr. 
(4268)— S. 4SG —Sec No. 3531. supra- 
(4269)— S3. 486 and 4l'J— See APPEAL- 


GENERAL, 8 W.R. Cr. Oic. 7. 

_g_ 487 ( = 1882. e. 487 ; 1872, a. 473). 

See Contempt of court. 

See Contempt of lawful authority. 

(4270) — S- 487 —Scopi o/.—The prohibition 
under the section extends only to conternpts of 

authority of » .nSS' 

EMPRESS V. NGO PO PYN, U B.K. 1897-190 . 

Yol. I. 61. 


(4264)—S. 493—See No. 4066, eupro. 
— 8. 4Bt. 

■8t$ CONTEMPT OP OOOBT. 

( 4366 )—S- 484-See No. 4066, aupra. 
IftA 


(427U—S. 487.—The probibitioo in 9- 
Grim. Pro. Code. 1872. is a personal prohibi¬ 
tion. the mischief to be prevented being that 
the same person should not decide a matter 
which be may have already prejudged. It aoes 
not refer to tbe office of the Magiairais or Judge 
, before whom an oQence of the class desctibod 
' in tbe section is committed, but only refers to 
i the person of tbe Magistrate, /n 
I —, 1 M. 309 = 2 Weir 608. [R.. 1913 M.W.N. 

400 

(4272)—S. 487 (=Criw. Pro. Code, 1872, 
s 473)—“ Giving false evidence." nature of the 
offence of-Trial—"Court." scope of the word.— 
Giving false evidence in a judicial proceeding la 
a contempt of the Court’s authority and a 
Judge, before whom such evidence is given, 
cannot, under 8. 473 of this Code, m his capa¬ 
city aa a Judge ol a Criminal Court, try a person 
accused of giving such evidence. The term 
“Courf” in this section refers not only to a 
Court of a pactioulac class, such as a Civil, 
Criminal or Revenue Court, but also to a /uape 
constituting a Court. POLICE v. KEMOHAND, 
Coin. Dig. Cr. 27 of 1878. 

(4273)—S. 487 {. = Crim. Pro Code. 1872, 

A 473)—Pa/se evidence—Making contTwxctory 
slauments before a Magistrate and a Sessums 
judge^Compeuncy 0/ Sessions Judge to try 
oSed on a charge of false evidence and to hear 
appeal from wnviefion.- A person charged with 
baviog given false evidence in the alternative 
before a Magistrate or Court of Session, by 
making contradictory etatemenia on oath, was 
convicted by the same Court of Session. 
that the Sessione Court was precluded by the 
terms of s. 473. from trying charge. 
BUNDBIAH V. QUEEN. 8 H a84-=2 Weir 607. 
IF., 2 Weir 609; R., U A. 854.] 

(4274)—S* 487.—Where tbe Sessions Judge 
sanotioned the prosecution ol a person lot giving 
false evidenoe, action not being taken in accord- 
aooe with either e. 476 or 8. 477, Onm. Pro. 
Code, 1882, and the aooused wae oommitted by 
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the samo Sessions Judge,that the Sessions ' 
Judge w i-i precluded from trying the case by \ 
the pr'A’iaions of s* 187. hi ye SAi^THANARI [ 
oil’d ANNAMMAD. 2 Weir 609. ' 

a*i75) —S. 497— Held by Forbes and Innes, 
J/-. (Kcrnnyi, J., rfisstn^iur;;.—A Sessions Judge 
brforc whom an offence under s. 193 W4S com- ^ 
mittod IS not mcompetooi to heat the appeal 
from a conviction for that ofience. In re 
Kks\vaiVA, 2 Weir 607. 

(4276)—S. 487 { = Crivi Pro. Code, 18S2, 
s. ATJudicial proceeding — Bearing of appeal 
by the Judge who had sanctioned the prosecuUon. 
—The expression “ shall try a person,'* in s. 487 
of the Code, includes the trial of an appeal. 
The bearing of an appeal frrm an order refusing 
sanction is a ** judicial proceeding '* within the 
meaning of the Code. Where a Judge, revera* 
ing the order of a Mun^if, sanctions the 
prosecutiou of a decree*bolder, under s. 210 of 
the Pena) Code, be is not competent to entertain 
an appeal from the conviction of the decree* 
holder for that offence. MaDHUB CBUNDER 
MOZUMDAU V. NOVODEEP ORUNDER PUN¬ 
DIT, 16 C. 121. iOverruUd, 16 C. 7CG.] 

(4277)— S. i^l—A'^piicabilily to Presidency 
Magistrates—Indiayi Penal Code, s. 188— 
Retrial, High Court when to order—Under 8.487 
oftbeCrim. Pro. Code, the Chief Presidency 
Magistrate has no jurisdiction to try a person 
for an ofioucc under s. 1H8. l.P<C., for disobe¬ 
dience of bis own order. The terms of e* 4S7, 
Ccim. Pro Code, as concaioed in the Code of 
1898. are wide enough to include Presidency 
Magistrates. It is not ordinarily the duty of 
the High Court to order a re-trial of a person, 
whose ouDvictioD is set aside by the High Court 
on account of an illegality io bis trial. When 
the conviction and the sentence passed upon 
an accused is sot aside by the High Court, on 
the ground that the Magistrate, who tried him, 
bad no jurisdiotion to do so, the order of the 
High Court setting aside the conviotion and 
sentence is no obstacle to the accused being 
re-triod on the same charge at the instance of 
the prosecution. LI4KAT HOSSBIN v*,E2^PB* 
ROR, t2 C W N. 246«7 C.L.J. 70«7 Cr. L.J. 
103*3 M.L.T. 154. [R., 7 Cc. L.J. 499«12 

C.W.N. 678, 8 Cr. L.J. 11 = 4 N.L.R. 71.] 

(4278)—N. 487 {^Crim. Pro, Code, 1882, 
487)—Disotodisnee to summons—Power of 
the Magistrate issuing summons.—Under s. 487 
of the Code, the Magistrate whose summons 
was disobeyed has no jurisdiction to try the 
offence. QUEBN-EaiPRBSS v. VEERATA, 3 M. 
L J. 241. 

(4279)—S. 487 —Under s. 487, the Magistrate 
whose summons was disobeyed has uo jurisdic¬ 
tion to try the offence. CRIMINAL REVISION 
Case No. 52 OF 1893. 2 Weir 612. 

{4,2SO)—S, 487 {-Grim. Pro, Code, 1872, 
s. 473)— Class of cases excepted by the section — 
Power ot Sessions Judge to try such cases, when 
he has pronounced an opinion prejudicial to the 
accused. —The offenoe of fabricating false evi¬ 
dence ie one exclusively triable by a Sessions 


Grim. Pro Code (Act Y of 1898)— continued. 

Court, and is one of the class of cases excepted 
by 3. 473 from the general rule that no Court 
shall tty a person for ao offence committed in 
contempt of its own authority. Where such 
offence is committed before a Sessions Judge, 
there is DOibing illegal in his trying it, and the 
fact that tbe Sessions Judge bad expressed an 
opinion prejudicial to tbe accused is oo ground 
for tbe transfer of the ease, as that is a ciroum^ 
stance which the law necessinly contemplates 
when it authorises a Sessions Court to try such 
oases. High Codut Proceedings, 4TH 
AUGUST 1882, No. 1542, 2 Weir 608. 

(4281)—8. 487 ( = Crim. Pro. Code, 1889» 
s. 487) —Sanction by an officer as a Revenue 
Officer—Competency of (he same person to try 
the case as Magistrate,—Where s^oction is given 
by a Deputy Collector and Magistrate, as a 
Revenue Officer, he U not debarred Irom trying 
tbe case himself as a Deputy Magistrate. In re 
MouLA Sahib, 2 Weir 613. 

(4282)—8. 487 f-Crim. Pro. Code, 1872, 
s. 473)— Code, s- ITi -Trial of offences 
under — Legality. —It is illegal to bold trials of 
offences under s. 174, I.F.C., by a Magistrate 
in contempt of bis own authority. DEPUTT 
Commissioner v. fatto. Col. Dig. 4i of 1878. 

(4283)—8* 487 ( = Cnm. Pro. Code, 1872t 
3 , 473)—Penal Code, $. 228— Offence under.— 
A Deputy Commissioner, himself trying an 
offence under s. 223,1.P.C>. committed against 
his own Court commits^ an illegality under this 
section. DEPUTY COMMISSIONER v. BaLWANT 
BaO, Colm. Dig. Cr. 44 of 1876. 

(4284)—8. 487—Procedure in casts ot offences 
affecting administration of fusHce. —When ao 
offenoe referred to io s. 195, Crim. Pro. Codei 
is committed before a Sessions Judge or Magis¬ 
trate, or io contempt of his authority, ot 
brought to his notice m the c utse o( a judicial 
proceeding, tbe Judge ot the Magistrate is 
precluded by s. 487 from trying it himself, 
except as provided in ss. 477, 480 and 485. The 
contrary role of tbe old Regulation baa been 
altered by tbe new Regulation (1892)* QUEEN- 
Empress .V. Nga Eik. U.B.R. 1892—1896, 
Yol. I. 33. 

(4285)—8. 487.—Wbore tbe offence obarged 
against the accused was either committed 
before the Magistrate himself, or brought under 
bis notice m tbe course of a judicial proceeding, 
hefd, that be was absolutely precluded by tbe 
said section from trying tbe aroused. QdeEN- 
EMPRESS V. Ml Chin Ma. U.B.R 1897—1901, 
Yol. !. 59. 

(4286)—S. 487 ( = Crim. Pro, Code, Act X of 
1872, $• 473)— Jurisdiciio^i of appellate Court, 
— A District Judge, being of opinion that a 
person bad abetted the giving of false evidence 
in a case before him. sent the case for inquiry 
by a Magistrate. The latter ooovioted him 
and the accused appealed to tbe District Judge. 
Held, that though it was doubtful whether tbe 
offence was one committed in contempt of the 
District Judge, the latter bad jurisdiction to 
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Crlra. Pro. Code (Act V of 1898 )-con(mue<i. 

heat the appeal einoe the term '* tty " in e. 473 
ot the Crim. Pro. Code doo9 g^2 

appeals. EMPRESS v. Hardiad, A.W.N. 1882. 

86 . 

'42871—5. 487—5. 174, i’.P.C.—A Magis¬ 
trate is not debarred 

dieocrto a sammoDS. issued by him w. bis 
capacity of Mamlatdar. QUEEN-EMPRESS v. 
RAIJI, Cr. Rg. 28 of 1893. 

UOfifti—S 487 — AppticabUily to offences 
leotrLicn Z III cMe77. s 82 - 
S. 487 of the Grim. Pro. Code, does “o‘ 
to ofienoes under the 

Sessions Judge, who. in bis ;P‘of ‘ 

Registrar, sanctioned the P'°secut on of^^a 
person for an oSence under s. 82. ^ , - 

Lgistratioii Act, is not thereby rendered m 
competent to try case. QUEEN-EMl RES. 

V. KHOJI Ram, A.W.N. 1896, 181. 


(42891-3. 487— See MAGISTRATE. JURIS¬ 
DICTION OF—General JURISDICTION. 18 . 

880, P.B. 

(4290)-S. 487-See PENAL CODE, e 174. 

/.,iQi,__Q 4S7—See Nos. 34, 435, 932, 1030. 
1605^^816. 1877. 1«83. 1884, 1979. 1980. 2194, 
4220. 4930. 4254, 4255. supra. 

persons so oSeoding- u x^c \ 

BiNGHtlSW.R. Cr. 15. (10 B.H.C. 73.) 

proceeding befoce a Jxftgtstra . ^jjat 

was tried and convicted of.th»t charge y 
Magistrate, and the conviction was wnhrmea 
on appeal by the Baseions Judge. ®J . j,y 

jurisdiction ““ho Magistrate^a 

... o._. 

Court WM 

tempt ot tbe authority oJ t Magisttate'fl 

mepping of th.t .ectaa. ^eld 

jurisdiotioo lo ’ ,he Magistrate 

barred by e. 471 of the Code, the 

being bound under that seoti _b 

Magretfa^e 5„'re°BUFATOOLLAH, 22 W-R- O'- 
fion fo proaecufe given by Code, 

S-S:a~K?Si“ 


Crlni. Pro. Code {Act V of 1898 )-con(inued- 

in contempt of his authority, ot brought under 
bis notice in the course of a 

be cannot himself try such ofience. A Bessioufi 
Judge has power to try a person foe an ofience 
punishable, under 9. 196 of the Penal Code, 
when he has. as a District Judge, given sanction 
f(* the prosecuiion under the Provisions of 
s. 195 of^ho Crim. Pro. Code. Q^EEN-bM- 
PRESS V. SARAT CHANDRA R^^HIT 16 C- 
766. F.B. (16 C. l2l, Oeerrit(ea ^ 6 B. 47J, K. • 
fj? ift H 380 U B.R. 1897—1901. Vol. 61, 
S: i C% N.’708f/C. 14 A.-354. 2 Weit eiS, 

2 Bom. Cr. C. 27 = 14 Cr. L.J. 190-19 Ind. 
Oas. 190 = 15 Bom. L.R. 104.j 

{42951—63. 487, 195 —See MAGISTRATE, 
JURISDICTION OF - GENERAL JURISDICTIO . 
L.B.R. 1893 -1900. 190. 

.4296)-Ss. 487. 242 and 243 -Sse PENAL 
Code, s. 172, Colm. Dig. Or. 38 of 18i6. 

(4297)-Sa. 487, 556 —Crim, Pro. Code, s.555 
—Execution of instrument not duly stamped 
••Heceipf-lnterest of Judge in oase-^ 

ACT I OF 1879. 9S. 61, 69, A.W.N. Ifa84, 


-S 484 oarae 1 to 6 ( = 1882, fl 483 ; 1872. 

, 336 ; iSei, 316) ; 7. 8, 9 and prov„o 
to 6. new. 

See Bastardy Proceedings. 

Sec MAINTENANCE. 

.anno._s 488 {^Crim. Pro, Code. 1882, 

s. Am-Avplicoiion S 

iif^ivSrSi 

Evidence Act, and the oeienaanv 154 p. 

tHiilis 

Ed of the defendant on the ground of the 
similarity of the features and the name of the 
Sd with those of the defendant who did 

wh?-'“--I 

stated that he was well 

an order for maintenance of the child, held, on 
llolll that the Magistrate was wrong n 

Taking 086 Of the simiUnty in 

fTuld also that apart from these oic* 

£%4r.;«‘r« 0 “ 76r 
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Criro. Pro. Code (Act V of 1898)— continued, 

(420^ —.S, 458 —Refusal to allow inuJehtyar 
to n; ,< )}• /cr a2^plicant—'Ez f^TiQ hearing of 
cn:>i' - In \ proceeding under s, 4S5, tho appli* 
C'lr .(jpoarod by a pJeader. The hearing was 
twt *' idjourned, and« on the adjourned day 
'■f li" >rir)g the applicant instructed a mukbtyar 
ro appcir for bjm, as his pleader could not 
rem un present on that day. The Magistrate 
rofti^el to allow the mukhtyar to appear, and 
Mjinking that the personal actcodance of the 
appliciut was not dispensed with, heard the 
CHSO ex parie. Held^ setting aside the order 
passed ex parte, that although the Magistrate 
might have been fully justified in refusing to 
allow the mukbtyar to appear, he ought not to 
have treated the absence of the accused as due 
to wilful neglcot to attend. HORMUZSRAH 
Maneckji Mody V. PiuozBAi, 2 Boro. L.R. 
700. 

(43001—S. 488 {*Crim. Pro. Code. 1882, 
s. 488)— 0/f'er to maintain wife, sufficiency of. — 
A husbaud'a offer to maiataio hie wife on coodi* 
tion of her living with faina, must be an oSer to 
maintain with the consideration due to her 
position as wife, in order to disentitle the wife 
to claim a separate maintenance. QUKEN Eai- 
PRESS V. MANNATHA ACH-SRl, 17 M. 260-2 
Weir 6§f-4 M.L.J. 83. |6 M. 37l, cited.) 

(430i)-S. 488 i^Crim. Pro- Code. 1882, 
s. 488) —iri/e*s refusal to live with husband on 
the ground of /lusband's adultery — Afninfe- 
iintice.—Adultery on the part of the husband, 
not being such adultery as would justify a con* 
viction under the Indian Penal Code, may, 
nevertheless, constitute sufficient cause for the 
wife separating from the husband and enable 
hor to claim maintenance under the provisions 
of the Crim. Pro Code. QandapaLLI APPA- 
LAMMA V, GaNDAPALLI YELLAYYA, AND 

Pbrianayagam V. Krishna Cbbtti, 20 H. 
470^2 Weir 643^7 M L J. 303. [R.. 30 M* 

332-5Cr. L.L 359-17 M.L.J. 279-2M.L.T. 
166. 3MX.T. 269-7 Cr L.J. 346-18 M.L.J. 
350-9 Gr. L.J. 390-1 lod, Ca$. 801-5 N L. 
R. 19, Cr.3 

(4302)—S. 488—Sr/i^saf 0 / wife to live with 
her husband^Ground for habitual cruelty or 
adultery.—Tho mere fact of the respondents 
having a chief wife, and having added a third, 
assuming he was at liberty to take more than 
ODO wife at all, does not constitute cruelty on 
his part, nor entitle the applicant, who had 
chosen to unite herself to a man already legally 
married, to object to live with him or olaim to 
live apart. No other ground than habitual 
cruelty or adultery could be treated as a suffi* 
oient reason for the refusal of a wife to live with 
her husband, under s. 488, Crim. Pro. Codot 
1898. Ma The V. MAUNQ Tha E, U.B.R. 
1897—1901, Yol. I. 104, (6 N.W.P. 205. 1 B. 

164, 11 A, 480, A.W.N. 1889, 217, R ) [S., 7 

Cr.L.J. 444-4 L.B.R. 146, 9 Or. L.J. 25-4 
L.B.R. 340;Disr., 11 Cr.LJ* 750-8 Ind. Cas. 
997 = 3 Bur. L T. 154, 13 Or. L.J. 55 = 13 Ind. 
Oas.391-4 Bur. L T. 269 ] 

(4803)—5. 488 (-Crim. Pro. Code, 1B61» 
4. S16)—Imprisonment on default of payment of 


Crim. Pro. Code (Act V of 1898)—continued. 

mainte^ioice, when could be ordered. —An order 
for maintenancs provided that, iu tbe event of 
the defendant failing to pay the monthly main¬ 
tenance, or of there not being sufficient distrain- 
able goods belonging to him, be should bo rigor¬ 
ously imprisoned for the term of fifteen days 
for every breach of the order. Held, that the 
provision was an anticipation of a procedure to 
take place on a wilful default, if such should 
occur, and was, therefore, illegal. HIGH 
Court Proceedings, 28th July 1870, 
No. H06. 2 Weir 637-9 M.H.O. App. 34. 

(43041—S. A8%—Claim for maintenance for 
chili—SettUvieyit between father and molher— 
Evidence. —In an application under tbe above 
section of the Code, in respect of the mainte¬ 
nance of a child, proof of a settlement between 
father and moth<>r is not conclusive against 
tbe claim ; but it is necessary to make enquiry 
into tbe present ciroumstances of tbe child and 
tbe father in accordance with tbe provisions of 
the section. Ma E 8e v. MaDNO THA TU, 
U.B.R. 1892-1896, Yol. I, 58. (17 W.R. Or. 
49, R.) 

(4305)—S. 483.—Where tbe father makes 
over certain property to the mother in consi¬ 
deration of her agreement to maintaio tbe child, 
an order of maiotenanee would be rightly 
refused, when tbe property still exists aod fur¬ 
nishes sufficient means for tbe support of tbe 
obild. But where tbe property is not made 
over for the support of tbe child, aod though it 
has probably not been all expended when tbe 
application for maiDtenaoce is made, the 
mother would be entitled under the section to 
apply for maiotenanee. MAUNG Mya v. Ma 
BOE 80N. U.B.R. 1897—1901, Yol. 1. 108. 
(8.J.LB. 145, 362; U.B.R. 1892—1896, 55, 

R.) 

(4306)—5. 488—Revision of order under- 
Re-opening of proceedings once disposed of— 
Legal union—Maintenance, how payable.—Tha 
District Magistrate has no authority to revise 
a case under tbe above section of tbe Code; 
and a Magistrate of competent jurisdiction 
having once disposed of tbe matter, his succes- 
{ 8or is not at liberty to go into it again. Mere 
cohabitation does not io Burma constitute a 
legal union. The maintenance allowed is pay¬ 
able only from tbe date of the order according 
to the old Code, and from tbe date of tbe appli¬ 
cation according to the new one. It should 
not at all be made payable from the date of the 
child's birth. CRIMINAL REVISION CASE 
NOS. 43 AND 159 OF 1893, U.B.R, 1692—1896, 
Yol. 1, 61. 

(4307)— S. 488—Conditions of section to be 
fulfHled-*Mainlenance.--ln an application under 
the above section of the Code, tbe Magistrate 
should make a complete enquiry and satisfy 
himself that the conditions of tbe section have 
been fulfilled. As regards costa that may be 
claimed by tbe applicant, there is no provision 
for it in the Code, and the Court cannot go into 
that question at all. MA SAT v. MaunG PO 
EA» U.B.R, 1892—1896, Yol, I, 69, 
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Oplm. Pro. Coda (Act V of 1898)-co»ti?iue(i. 
(4308)— S. 488— of dismissal of applf 

cation for 7nainienance—Second nj)piica(io?i. i/ 

adwissit.le.-Tb6 oSect of the dismissal of an 
application for maintenance under the above 
a?otion of the Code, is the same as an order 
passed for default of the appearance of the 
complainant in a summons case, i <-., an 
acauitval. If once an application under the 
above section is dismissed for default, a second 
application on exactly the same ground is not 
admissible; but the Magistrate, before 
ing or dismissing a second application, should 
asLrtain whether any change of circumstances 
or fresh cause has occurred since the aPP^'' 

cation was thrown out. Ma SU 

SOON. U B.R, 1892-1896. Vol. I. 64- (I C.L. 

R. 89. B ). 

141^091 —S. 488 —Alainfenaiice. papmcnl f>/ — 
Discretion of Magistrate—Enquiries to he made 

bi Magistrate.-A wife. Itiln 

maintenance to herself under the abeve section. 
3 a.eioBthat her application is dismissed, 
again applies a second time for tbo ma.nte- 
nlnce o? bet child, is possibly evading ‘aw 
by trying to obtain an order for Pay^®"* 
hMseU of allowance on account of bee child^ 
Hence, the Magistrate should be careful and 

should use his discretion in 
person to whom an allowance should be made 
Payable. If the father is willing to support tbo 
Shfld in his own house, and is not ®d 

to do so because the mother P?;^^7nr!fc 

it and will not live with her husband, be is not 
liable for either neglect or refusal on acco'J®* 
of the child any more than on account of tb^ 
mother. MaungPwbv. Mi Ntyn. U.B.R. 
1892—1896, Yol. 1, 87. 


143101—S ^^Q—Maintenance—Ahxlitp of 

cSl to maintain S 

should necessarily enquire as to whetb« 

children can maintain themselves. Qu<zr . 
Whether, under the Buddhist Law, a wife can 
„plts herself from her b-band for upward 
of a year, and whether a husband 0*° “ 

second wife contrary to the wishes of the first, 
whether a father can be “*^8 ‘lable for ma n 

tainiog his child, if bis child 
with him and insists on living Jbe rnother. 
who improperly refuses to live with her bus 
band : to whom should the Pay“®“» 
lor maintaioiDR the child, w e ^ 

is not entitled to receive the same. MaDNO MA 

v. MA OBO. U.B.R. 1892-1896. Yol. I. 68. 

(43H)-S. i%9-Husbar^, 
to mainfoin wife-Legitimacy 
sumpfion.-The husband is ^ 

the wife under the above eeotion of tbe ooae. 
unless she refuses to live with h.rn w.thou 
sufficient excuse, or some fher of 
qualifications mentioned m the above section 

JpJiL. Fu.th.. mors, the '• V*) 

a Child born during oovettuie is the 
both husband and wife, and this Pr««“P*’®“ 
may he strengthened by the j®‘ 

the husband in returning to live bis wife 
eitet she denied that he was the father. The 


Grim. Pro. Code (Act Y of 1898)—confiiiwc^- 

Magistrate must not, in ooneidoring a case of 
this kind, pass an order on tbo general 
of «;eparatioD. M.\ Tn.\ TE v. MaUNG YB PU, 
U.B.R. 1892 —1896. Yol. 1.72. 

(4312) —S. 4fl8-Afai«fc«'^'i« oppHcaltonfor, 
when to be dismissed—S 112 . 

—I/cgifiiHOci/.—An application under the above 
aectioo of the Code for tbe maintonanco of a 
child bv tho father >bould he dismissed when 
no neglect or refusal rn mainUin is proved. 

S 112 of the Evidence Act apolies to the iepiti- 
macy of the children of married persons noly. 

* * • V. MASON, U B-R 1892 — 1896. Yol. I, 74. 

(4313) —S. 488 —Dit'or.'c wiidtr D'lddhisl law 

and Burman custom—Effect of-Que-stions Ir. be 

considered.-Wbere the . !"‘'® • 'f®“ 

divorced in the usual Burman fa^bioc, it is a 
question whether provision has not «'lrea^7 
been made for the maintenance of tbo children 
of the marriage by the arrangements conoluded 
at the time of divorce, or by tbe decree m a 
subsequent civil suit parties . and 

this matter ought to be considered 
with an application under 8. 488. Crim. Pro. 
Pnda In^ an application under the above 
section, the questions to be considered are 
whether the husband has sufficient l° 

support his children, who are infants, jb'tt 
sum is required (or their support MAUNG 

8 ANV. M.Ave. U.B.R. 

[fi.. 11 Cr. L J. 40*«4 lod. Cas. 758-U.B.R. 
1909, Or. P C., 17. 

1. 'no 

Whore " wom.n i» proEnon. by 
, with the same man who marries bet. tho mar¬ 
riage ia lawful and connubial ‘f-“/’.g 

forbidden them. Such a person would be liable 
fnr the woman’s maint^oance. MAUNG LUN 
t m DU HlainO, U.B.R. 1897-1801. Yol. 1. 

110 . 


1431 ^ 1 —S 488 —Order under, if can be alitred 

W.R. Cf. 58, 19 A. 60. B.) 

/ 43 ie}—S. 488 —Arrears of maintenance, 

number of years, and that paymontrof the ao- 
cumulated arrears should 

0 rtr?ro. Cod... 3 A_^360 4 Bor. L R. 

29 fiM.H.C. App 22. fl.) [F.. 11 Cr.L.J 79 
find. Cae. 899 = U.B.R. 1907-1909. II. Crim. 
Pro. Code. 19 ; B., 4 Ind. Oas. ^OO-U.B.R. 
1907—1909, Hi Ctim. Pro. Code, 21, 16 i-r. iJ* 
3. 434 = 34 Ind. CsB. 170-] 
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Criro, Proi Code (Act V of 1898}— continued. 

(43171 —S. 488 —The levy of accumulated 
arre-irs of mainteoance by a siof^le warraut is 
O' t illegal under a. 536. HIGH COURT 
I’lUX HUDINOS, IITH NOV. 1874, 7 U.H.C. 
App. 37. 

I I'Jlx) — S. 138— Poxcers o/ Maqish'ate under 
— MiAher's refxts'tl to hand over child to hus¬ 
band, if grouxid lo slop allowanc -’.—a Magis¬ 
trate procetdi: g under s 488. Crim. Pro. Code, 
has no authority to determine tbo questioo, 
who is the lawful guardian of the child; and a 
woman’s refusal to surrender her child to tbo 
husband is no ground for stopping an allowance 
previously ordered. Ma NY121 N MEv. MaUNG 
Kyaw, 1 U B R. 1902 1903. Crim.Pro.Code. 7. 
(4 C. 374. U.B.R. 1892—1806, Vol. I. 67. R.) 
[R.. 14 Bur L.R. 240-8 Cr. L.J. 422. 11 

Cc. L.J. 488*7 Ind. Cas. 460=U.BR. 1910, 
Crim. Pro. Cede, 1. 11 Cr. L.J. 062*8 Ind. 

Cas. 479 = U.B.R. 1910, 34.] 

(4319)—S. 488 { = Crim. Pro. Code. 1872, 
s. 536)—Afaintcwajtce— Father's liabiliiy.—A 
father is liable to maintain bis children, 
whether be is a Hindu or Mabomedan or 
Buddhist, notwithstanding that ibcir mother 
may have been legally divorced. S. 536, Crim. 
Fro. Code, 1872, is intended to apply to fathers 
who are proved to have sufiicient means and 
who neglect cr refuse to maiutain their cbtldrea. 
In (he mailer of an application by Ml PYE. L.B. 
R. 1872 —1892, 148. (17 W.R. Cr. 49, R.j. 

(4320)—5. 488 (*Crtrr». Pro. Code. 1882, 
s. i86)—Mainienance-^Buddhist Law {Divorce). 
—A Burmese divorced wife is not barred by the 
provisions of the fifth paragraph of s. 488, Crim. 
Pro. Code, from instituting proceedings under 
that section for the maintensoce of a child- 
born to her, against her former husband, the 
father of the child. MaoNG LU GYI v. Ml 
8 HWE Me, L.B.R. 1872—1892, 382. 

(4321)—S. 488 (*Crir». Pro. Code, 1872, 
s. 536)— Imprisonment in default of payment of 
maintenance. —A Magistrate cannot, under 
B. 536, Crim. Pro, Code. 1872, order imprison¬ 
ment. unless be is compelled to issue a warrant 
for the levy of the amount due. EMPRESS v. 
MUSTAFA. A.W.N. 1881. 19. 

(4322)—S. 488-Or(iey for maintenance— 
Direction to pap wholly or partly in grain- 
illegality —ad otdet under s. 488. Crim. Pro. 
Code for maintenance, must bo for a sum of 
money payable as a monthly allowance, and 
the section does not warrant an order that the 
allowance be paid wholly or partly in grain or 
the like. CROWN v. DlLSOKH. 19 P R. 1911, 
Cc. * 13 Ind- Cas. 1004= 13 Cr. L.J. 188. 

( 4323 )—S.483-Afain/e»ancfl-‘‘I'/^of exceeding 
Es. 50 in the whole "—Total sum allowed for 
■maintenance of toife and children may exceed 
Es. 50 —Power to award Es- 50 for wife and 
each c?ufd.—Where a wife applied for main¬ 
tenance for herself and her 4 children, and the 
Magistrate ordered the husband to pay Rs. 50 
for the maintenance of the wife and Rs. 10 for 
each child every month: Held that the order was 


Crim. Pro. Code (Act Y of 1898)—‘continued 

legal. The husbaod was liable to maiotaiD his 
wife and each of bis children» aod the x^Iagistrate 
might order him to pay as much as Rb. 50 f 6 r 
each of them. CLEMENT v- FLORENCE, 12 Cr. 
LJ. SB3= 12 lod. Cae. S47^4 Bar.L.T. 139, 

(4324)— S. 4S8— DtUi/ to ynaintain child— 
Presumption as (o sufficiency of means, — Id 
maiDteoaoce cases under s, 488, Crim. Pro. 
Code, a mere deoial by the man himself of 
sufficiency of mears, when that mao is aa 
I able bodied man, is not conclusive proof of 
want of sufficient means. la Burma where it 
is ea>y for any able-bodied man, to obtain work 
sufficient to support bis children, it may be 
presumed, till the contrary is shown, that be 
is liable to support his child, and the onus lies 
upon him to show that he has not sufficiont 
means. MB Tha v. N.*^ga 8 an E. U.B.R, 
1911, 2DdQr., 90»13 lad. Cae. 914-18 Cr. L. 
J. 162. (4 A. 123, Cr. Rev. Nos. 298 of 1903 
and 479 of 1907, 2?.). 

(4325)— S, Application for maintenance 

by wife—Presence of relations or friends to bear 
her costs, whether ground for of applu 

cation,—A wife's application for maintenance 
against her husband should not be dismissed on 
tbo mere ground that ebe has relations or 
friend^ willing Co m^iotaia her or to bear the 
costs of the proceedings. CHANDA v RamA 
MISARI, 16 Cr.L J. 80»29 lad. Cae. 672. (2 

Weir 616, Cc , F.). 

(4326)—S. 48S ^ Maintenance — Wife — 
Husband.—Under s. 483, Ocim« Fro. Code, a 
woman oennot be granted a maintenance order 
against a mao unless she proves herself to be 
bis legal wife according to bis personal law, 
PWA Me v. San Hla, 7 B.L.R, 270*20 Ind. 
Cae. 631*16 Cr.L J. 39. 

(4327)—S. 488—Maintenance of Usser wife 
marrying without knowledge that husband had a 
first wife* —A lesser wife, refusing to live with 
the chief wife, will not be deprived of her right 
to mainteoance, if, at the time she married, 
she did not know that the husband bad been 
previously married. MauNG PO WB v, Ma 
The Hla. Sind* Cae. 997*11 Cr.L.J. 750, 
(U B. R. 1897-1901, VoK I. p. 104, D.\ 4 L.B. 
R- 7, 340, 8 Cr.L J. 422, Appt.) 

(4323)—S. 488—Maintenance-^Plea of divorce 
— Muhammadan Law —Talak-ashan—Iddat— 
Maintenance to be paid till the expiration of 
Iddat where the divorce valid — Effect of a 
fresh maintenance order passed through inad- 
t;erfence.—A Talak ashan amongst Muham* 
madans is accomplished by a single pronouuce-^ 
meat during the tahr of the wife and by the 
abstention of connubial intercourse for the 
period of three tahrs. The wife must be paid 
maintenaDce money until the period of iddat 
elapses. A subsequent order for maintensnee 
was set aside as being nugatory, in view of a 
previous order ignored by the Magistrate, and 
the husband was held liable to pay from the 
date of the first order, MAUNG Ba SHWE v. 
Ma Nyun, 12 Cr.L, j. 82»9 Ind. Cas, 457, 
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Crlm. Pto. Code (Act V of l 898 )-coniinucd. 

14329)—S. 488 -MfliH<enaHce - Wife living 
selarallly-^^sence of habitual cruelty—Amount 
■hlw to befixed-Offer to mainlain when valid. 
—The pceseat Code does not restrict pay ment 

wbco tb, w,lc » l.v.»g 

sBDatateW. to oases in which she has been 

treated with habitual cruelty. In J-^e 

amount ol maintenance, no luxury should l^e 

allowed and neocs^aries of life 
dcred acoordiim to the station m hie of the 

applicant and ihe means of the 
oSet to maintain, m order to be a valid defence 
must be a bona fide nSet and not made 

object of escaping the “^ligation to 

J P. DRAGON V. EMEuIE Ml TAIK DR. . 
iSCr.LJ 35 = 13 lod. Cas. S9i. (U.B.K. 
1897—1901, Vol. I, 104, D.) 

( 4330 )-S. 488 -Neglec£ or refusal-May^ 

express or implied—Denial of paUrmty-Neglect 

inUrred—Order for maintenance—Neceisity to 

■make —Where the opponent has denied hie 
TatLAity of tb\ child. tU is a fact from which 
the Court may infer neglect to maintain. The 

l^eglecTorTelLal may be by ^ 

Tt mav be express or implied. (9 Bom.L.B.d5a. 

KHATUNv. 

sl4 Cr.L J. 303*19 lod. Cas. 959. 


S 488—Order for -maintetxance of 

igWs. “SdN^a^’ea M tbL.IleMor "/ 

atwatB of maintenance due to * ^^^g^ould 

bUrthe guSanfhiVof the ®bild J ^ 

L the child remained with “other^^the 

statutory that he was 

remained binding ou claimed 

SlSs^h^S 03 TR^Or. 52. 27 483 23^3^ 

1^^468'' C^m K'coSl^tuM'seem to reier to 
L'ea'^heTa wile obtains a 

lot herself and not where ®°«y.,oNB 6 
dten. Nan 8 aW Shwe v. MaUNO Hi onb.^^ 

LBR 127 = 18 Ind. Cas. 85® v 

= ?Bur L.T. 91. f2 L.B.B. 46. F.B.. B.) 

/aQncu —i'? 488— Maintenance, order for— 

d ^ ti , 4 ;«» 

made — Execution of order — iV/uine 

enforceable agaimt eetate 

ol a Maairtrato passed under s. 489. 

Code, for maintenance, w not ®^°^*Ke order 
4he death ol the petson against whom the oraer 


Crlm. Pro. Code fAct V of 1808 )-co«fi>t«cd. 
was passed 

Lat. Bnu. 17 C.W.N. 1130=l4Cr. L J. 378- 
20 lod. CaB, 138 — 41 C- 8B. 

( 4333 )-S. 4R8- C/lifd—Pro5fi£«fion notlo be 

considend a ^ro/cssio.i.-Tbo 

not attained the age of majority. 

cannot be treated a-» a profession by wb.cb a 

5irl can earn bet livelihood for ibe purpose of 

= 2 SM.L J. 349 = 14 Cr. L J. 525-20 Ina. oas. 
1005 = 37 M- 565. 

( 48341 —S 488 —refusal to attend Pan- 
chayat inquiring into charge of adultery against 
her—No ground lor refusing niainUnance. k 
wHe’s refial to attend a Panchayat convened 
to consider a charge of adultery ^gaios her is 
no reason for rejecting 
maintenance made by 

Pro. Code. DaSaPPA CHRTTY v. CHIRATHA 
YBE. 15 Cr. L.J. 52 = 22 Ind. Cas. 324. 

(4335)—S. iQB — Maintenance 
Mofficr’s ability to mainfain—Bona Bde offer 
tof/ter fo maintain if child ftws , 

Held that the father is bound to mamtam his 
child whatever the position of the 
5; Merely sending a man to go and ask the 
Sbild to coLe and live with the father does not 

7 Bur. LT. 34=15 Cr. L.J. 278=23 mo. t^as. 
486. 


54336 )-S. 488 -rfl«di£l/ of ^narriags of a 

C/iiri«fi D««^d)itse UJiffi a Burman Buddhist No 
maZenance where marriage not 
Chinese Buddhist faui.-Wbetea Burman Bud¬ 
dhist female applied loj Jha 

egainst a Chinese Buddhist who 
was ever married according to law. Deid that 
the personal law of a Chiocse Buddhist would be 
applicable to such a case. That law is 

§ rrr/"r "J 

themselves being 

L:j“iBl = 24 Ind. C... 

972. 

U3371—S. 488 —Mainfenanc* — Wife when 

entitUd to moinlenance— Husband s ft^r not 

IMU-Filher w.ltmj htbnnd 

:rrrrtb“.Tnl.tro“ t’, bi. »«., eb. i. 

ffiled to liv. .part and 

but bet busband’e father cannot be made liable 
for it. Held, also that, when '® willing 

I to keep the child, no order for the child s mam- 
I JSnancV«u be passed. RALLA AND KABTABA 
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Grim. Pro. Code (ActV of 1898}— continued. 

V. :\ru^S^M.MAT ATTI, 21 P.W.R 1914. Cf. = 
115 P.L R 19I4 = 15Cr. L J. 529 = 24 Ind.Cad. 
841. P.R. 1894, Cr.,i^.) 

S. 4^:8 —Order against husband's 
f i/iifr for n'ife's maintenance—Tjegalit^ — Hus¬ 
band 'tiiirrying second wi(e—^VJieiher ground 
fvy nicarding inaintenance (o first — A father 
cinnoc be maclo jointly liable with tbo son for 
the maintenance of the sod's wife No sach 
arr-iDiieiiioot is c'>ntemplatcd bys. 488* Grim. 
J’ro. Code (26 V R. 1908, F\ The fact that 
the husband has contracted a second marriage 
cannot alone justify an order under s. 488. io 
favour of the first wife. CuoWN, THROUGH 
Mussammat Ram Kaur v. Wauvam Singh 
AND Sawan Singh* 12 P R. 1914. Cr.-=245 
P.L.R. 1914»13 Cr. L.J. 577»25 lod Cae. 
329 (60 P.R. 1887, Or.. F) 

(4339)—S. 488— sentence — Execu-* 
lion for arrears o) ynaintenance for several 
monllts-^ConsCruclton of cl. 3.—When aMagis* 
trato issues a warrant (or arrears of maiote* 
nance for more tbao one month, and when the 
allowance for more than one month remains 
unpaid after the execution of the warrant, be is 
not competent to pass a sentence of imprison* 
meet exceeding one month. The words in the 
sub^s, 3**for the whole or any part of each 
month’s allowance remaining unpaid *’ may 
mean for the whole or any part of every 
month's or all months' allowance remaining 
unpaid,'’where the arrears remaining unpaid 
are (or a period exceeding a month. ZaW TA 
V. Emperor. 15 Cr. L,J. 434»24 lod. Cae. 
170*7 Bur. L.T. 225. (9 A. 240*A.W,N. 1887, 
54, P.J.L.B. 316, P‘.;20M. 3»2Weir 638, 
35 0. 391, Diss.) 

(4340)—5. 488—iliainfenance allowance paid 
by a Mahomedan—Subsequent divorce^ effect of* 
—Where a Magistrate made an order under 
e. 488, Grim.Pro. Code, directing a Mabomedao 
to pay a certain monthly allowance towards the 
znainteDance of his wife, held that* on a sub* 
sequent divorce of bis wife by the hueband, that 
order became functus officio. KinG*EMPEROR, 
THROUGH DOULAT v. MUSAMMAT JADI. 17 
O.G 280*15 Cr. L.J. 646*25 lod. Gas. 846. 

(4341)—S. 488—Order for maintenance of an 
illegitimate son — Declaratory suit, mainfuin* 
ability o/. where paternity of an illegitimate son 
is denied, —Defendant No. 1 brought a claim 
for maintenance in the Magistrate's Court under 
s. 488, Ocim. Pro. Code, against the plaintifi 
whom she averred to be the father of her illegiti* 
mate son, defendant No. 2. She obtained an 
order for maiDtenance. Basing his cause of 
action upon that order, the plaintifi brought the 
present suit lor a declaration that the defendant 
No. 3 is not bis son and that bo bad never an 
illicit connectioQ with the defendant No. 1. 
Bcldi that the suit for a declaration that 
defendant No. 3 was not an illegitimate son 
of the plaintifi was maintainable. KAILASA 
(MUSAMMAT) V. BAGHUDAR, 17 O.C. 331* 


Grim. Pro. Code (Act V of 1898)— continued. 

26 lad. Caa. 526*1 O.L.J. 733. (18 A. 230. D; 
50 P.R, 1901, 26 P.R. 1903, 20 M. 48. 30 M. 
400, R ). 

(4342)—S, 4S8 — ileanvig of “ neglects or 
refuses to maintain his wife.''—Held, that the 
term neglects or refuses to maintain bis wife 
in s. 468, does not apply where the husband 
states that he is williog to maintain his wife 
and the wife deposes that she >s willing to live 
with her husband but be refuses to maintain her* 
Phuda Khan v. Crown. 46 P W.R. 1914, Cr. 
*26 Ind. Cae. 998*16 Cr.L.J. 86. 

(4342'a)— S. ^BB—AIainlenance of children— 
Mother dissuading children fr07n father's custody 
to enable her to claim their maintenance— 
Father^ liability of. —Wherea father has custody 
of his minor children aod is maiotaioiog them 
properly, the mere fact that they go and live 
with their mother would not make him liable 
to be charged for maintenance under e. 4SS* 
Crim. Pro. Code, though be refuses tomaiotain 
them unless they return to bis custody. Ma 
8hwe Hmyin V. mq Po Chat, 16 Cr. L.J. 
217*27 Ind. Gas. 641. 

(4343)—8. 488—See ACT I OF 1868, a, 2 (18), 
9 A. 340*A.W.N. 1867* 154. 

(4344)-*8. 488 —Law relating to marriage 
among Karens.—See BUDDHIST LAW—Uar- 
BlAGE, 15 Cr. L.J. 590*35 lod. Cas. 342. 

(4346)—8. 488—See COMPLAINT—WHAT IS, 
AND WHO SHOULD INSTITUTE, 13 P.R. 1885, 
Or. 

(43461-8. 488—See INTERVENOR. 4 C. 650, 
3C.L.R. 551. 

(4347)—8. 488—See JURISDICTION OF CIVIL 
Courts, 158 p.l.r. 1901-60 P.R. I90i. 

(434g;_8. 483—See MAHOMEDAN LAW— 
Maintenance, L.b.r. i872*1892, 596. 

(4349)—S. 488—See REVISION—GENERAL 
PRINCIPLES. 16 B. 269. 

(4350)—8. 488—See SENTENCE—IMPRISON¬ 
MENT—GENERAL, 9 A. 240*A.W.N. 1887* 
54. 

(43511-8. 488.—See Nos. 37. 43. 930* 1545, 
1546, 3014, 2735* 3833, 4012. supra. 

(43521—5.488 {3)—Mode of enforcement of 
order of maintenance.—An order for imprison* 
ment in execution of an order for maioteoanoe, 
when no order for levying the amount of the 
maintenance due had previously issued, is 
illegal, and it is only on account of the amount 
due after the execution of ** the warrant " that 
imprisonment may be ordered. Held, further, 
that it should have been shown that there hail 
been wilful neglect to comply with the order for 
maintenance. Queen-Empress v. NGA BWA, 
U.B.R. 1897-1901, Yol. I, 111. 

(4353)—S. 488 (4)— Parties governed by Maru^ 
makkatayam Law^Order for maintenance— 
Father willing to receive and maintain child— 
Effict—Meaning of * unable to maintain ’— 
Effect of tar wad being well-to-do — Person 
entitled to the custody of the child, —8. 486* 
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Gviax. Pfo. Code (Act Y of 1898 )-co>iiinuerf. 

cl ( 41 , diaaotiUes to mainteaanoe only a wile 
who tetuses to liva with her liusband wiihout 
satlicient oause, and does not disenutla a obiid 
who IS living With its lawful Ruardian. As tho 
pattiaa ate governed by the iltrutnakkatayam 
law and nob by the Muhammadan law. the 
father is not ontitUd to the ouetody of the 
boy. Therefore, the father bomg willing to 
take the boy and maintain him has nothing 

to do witah hia liability to give the boy maiote* , 

nance when the boy is living with his natutal i 
guardian. The inability referred to in the , 
section reUiea to the absence of sufiicieQt 
maturity of physical and mental development | 
ia the Child rendering it in consequence 
unable 10 earn its living by its own e2 uts. and ^ 

does not refer CO inability through poverty or ^ 

absence of means. The fact of too chi d ^ 
belonging to a well-to-do tatwad has no.hmg to , 
do with the liability of a father who bas suffi- , 
oient means to maintain his child and , 

to do so. la re - 1913 

DBBN. 14 ML-T. 22i-25 M L.J d5S»l913 

M W.N- 997--=21 lod. Cae. 4b9=l4 Cr. li. J - 

B97. (5 N.W.P. 2d7, B.) I 

(43641 —S. 483. d. {Qi—SetlUd abode of kept i 
wisircss — Otctts-ohol visits with viUnlion of j 
coniinaan^e - iVnethtr becomes «ndeace of \ 
accuced.-Fot the purposes of 8. 48b, oi. a. 
Crim. Pro. Code, a man m*y be said to reside 

wUbthem>lhecof bis illegitimate ouildreo. 

if ha visits her ouly occasioually af her 
seltUd abode, eo long as he has 
tion olooQiii.uiug to 60 visit her 

P. 367. 16 Ob. D 484. 4 B. f 

51 5 M. U. 0. 101, 25 B. 170. 36 t.. ^64. 

il.j. In the absence of a permanent res dence 
elsewhere, two months was satfioienc length 
of stay to constitute any place a 
within the meaning of s. 488. “IDaYaT 
KHATUN V. MAHOaiED S.L.K. 

240-15 Ind. Ca*. 794=13 Cc. L.J. 322. 

(4355)-Ss 488. 250 -Pefifioa /or mainfen- 

ance. not a comdciini of an t, 

— Conipsnsdlio'i, illegal. An app ■ , • . 

an ornet of maintenance is not a “n^v 

an accusation of an ofienco, aud co «q 
an order for payment of 
8 . 250. and imprisonment in deUult. '» 
AMUUOV. BABOO. 6 U L.T. 261 = 11 Cr. L.J. 
136=4 Ind. Caa. 1046 


Crira. Pro. Code {Act V of 1898 )-con(miiei. 

0 /s. 488 .—A Township Magistrate has juris- 
diotiun under 8. 490 to enforce the maioUn.iuoe 
order as the section says that “ such order may 
bo enforced by any Pdagistraie." There is a 
conflict of opinion between the High OourtB in 
India concerning the proper couBtruotioo of 
B 488 with respect m a sentence of impi'snu- 
ment. It will be safest to treat imprisonment 
in default of payment under s. 4B8 of iho Oodo 
asnotan-c(/.nce* and to award 
pcisonm.nt as a moans of coercion. Ml TAhOK 

V. NGA TE Naung. „f* 

Yol. I, 70. (0 A. 240, 8 M. 70, 22 C. iJl. d-) 

(43581 — Ss. 498. 490 — M'T-n'frtmCB — 

Hecoverv of arrears-Person against w’wm O' der 
was tJinde leaving jurisdicnon -A/nrjis ’Ole who 
passed the order - Magistrate tvl'ii i whase 
iur^sdi-lion tin person resides—Comp, lenop of 
, either Mag sita e to pass order for recov.rp of 
nmars.-Where a hu^baud who. ^y o^et 
undtr s. 489. Crim. Pro. Code, was dnecied to 
pay h^s wife moulhly a cettaiu sum -f money 
lot the maintenance of herself and her child, 
ceases 10 hvo within the local limits of the 
iurUdictiou of the Migistrate who made the 
irder. Ii.(d that au application for an order 
to enforce tho rec .very of arrears o. 
ance m vy bo mule b, the wife enh^r to the 
]Vl 4 g;<;{,rito svbo pansed the or^guial order o 
To the Migievraie having jurisdic'ion over 
tho place where the husband 'esiJes. (4 Bd. 
230 B ) Tne provisions of s 490 can'iot ^ 

V. IvlNO KMPWaOR. 7 L B R. ll6-lSCfi h.4. 
701 = 26 lod. Ca6. l49* 

(4.159) -s. 488. 528 -See DISTRICT MAQIS- 
TR-aTB, 5 P R. 1905, t^r. 

_S- 489 (=1882. B. 489; tB72, b. 587 ; 

l8al, s 317.) 

Sie MAINTEN.sNCE. , . v / 

(4300)-S. 4H9 l^Ctim. Pro. Code, det^ of 
1882 s 4 *- 9 i C/w'’y«iH 5 ircums(onces—M«'i»* 
;L -rho e.p.os^i.n “obaiigH in the oiroum- 
BUnccB" 111 3 . 489 oltbe 

means not merely a temporary and acotdent^ 
Chance in one of such circumstances (ouoh m 
saiar5! but a chance m all cifCumsUQCes cm* 

r« a'wl ,1.. o.»d,uo„ o< 

KUKMINI V. eUBl LaL. A.W.N. 1891, 33 


{4-356) - S 3 . 488 ond 490 (= Crim. f^ 

Objzotmg to order for mainfenance 
pround of tier divorce.-A Bench Senoraty 
Magistrates were held to be oound i 

intSau objeoliou raised by a j 

band, against an order of (e 

by them on the ground of the divorce of bis w.fe^ 
and. if they found th.t the husband had m 
fact. v.»lidly divorced his wif-^. « Jbiiam 
from enforcing their order. AUIR MIRZ.a j 
MUSSAMMAT lUAUAN, 6.0. 239 , Oudh. I • 
658, 7 Be 180, 6 A. 228, 14 0. 276, B.i 

{4867)-8b. 489. wfSi 

/suK of payment of rnatnUnance—Construetum 

187 


_a. 490 (=1882, 8. 490; 1872, 8. 838). 

See MtlNTBSANCE. 

( 4361 )— 3. iOO—Bntorcemmt of order of 
maintenance.— Viheo an application is made 
lor tbceulorccment of an 

the geuetaf rule laid down in 15 A. U3 should 
ha (cllowed unlrss it is shewn toat • be « 

L longer in force. Ma KIN v. MAUNG SHAN, 
U B.R 1897 -1901, Yol 1, 112. (.5 A. 143, «•) 
(436-2(—3. 490—See Nos. 4356, 4357, 4358. 
supra. 

_S. 490 ( = 1882, 8 401; 1872,8. 82). 

( 4 ^ 631 —S 491 —Habeas Corpus—MaAom,- 

Jn l-duZv o/ a. 

tilled to custody aa agamat executor. Oa the 
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Crlm. Pro. Code (Act V of 1898)— continued. . Crlm. Pro. Code (Act Y of 1698}— continued. 


death oi a Shiah Mabomedao father, the 
mochi r brcnuies entitled to the custody of the 
of her minor sod as against the executor 
ol the father, unless there is in the \7ill a 
sp’C’fic appointment of the executor as guardian 
te : —Whether a M^bomedan could b; bis 
wni deprive his widow of the custody of her 
iofrint children by appointing by his will some 
one else as their guardian without any just 
cause, and whether an arbitrary and capricious 
drreclion in the will depriving the mother of 
the custody of her infant children would bo 
enforced by Courts. In re EBRaHIM; M. 
HASSAM: SHBRBANOO v. AJBAI, 11 Bom. L. 
R. 7S»9 Cr. L J 214. 

(4364)^S. 491 —of Habeas Corpus— 
niecfol or improper detention—Powers of father 
oifcr his daughters—Right to sustain prosecution 
under s. 3Ci./. P^ C.—Power of Court under 
s. 491, (2), Crnn. Pro. Code —This was an ap¬ 
plication under s. 491, Criin. Pro. Code, in the 
nature of a writ of Habeas Corpus by a father. 
M, against bis brother N, for the custody of 
his two daughters in their fourteenth and 
sixteenth years respectively. M. became a 
sanyasi and relinquished bis rights as bead of 
the family to N in 1901. In 1906 be became 
Brabmo and again lived with bis wife and 
obildren till the wife's death in 1910. His sons 
were all along livir.g with bis brother N who 
educated tbem. The object of the petitioner in 
obtaining the writ was to prevent the marriage 
of bis daughters before they complete their 
sixteenth yeir; there was no question of 
morality or corruption. Beld that the petition¬ 
er is quite free to keep his daughters uomarried 
till their sixteenth year or even after that age, 
oven though bo may put bis daughters not 
only to great inoonveuience but to danger of 
excommunication. The fact that he has 
become a Brabmo does not afiect the matter. 
He will ont thereby lose aoy rights be bad 
before Beld also that, if a man bonaAde goee 
through the necessary ceremony, renounces 
his family ties, lives a sanyaei life honestly 
believing be is a sanyasi, he is not any the less 
a sanyasi on account of the invalidity of his 
initiation. Held therefore that, as be had 
previously become a sanyasi, he was not in 1906, 
when be became a Brabmo, the guardian in 
Hindu Law of the children. The fads that M 
was the de facto guardian of the children from 
1906 bill hia wife’s death would be sufficient 
to sustain a prosecution under s. 361| I.P.C., 
and as agaiost strangers would entitle him to 
an order for restoration to his custody under 
a, 491, Crim. Pro, Code. Beld also that s 491 
(1) (i), Crim.Pro. Code, does not apply, as the 
children have not been illegally or improperly 
dptained. Where a man has lost bis rights 
when ho bocame a sanyasi, it is not open to 
him to resume them The ordinary rule of 
Hindu Law is that rights once vested are not 
divested, and he does not regain bis status io 
his natural family be has renounced. MUTHU- 
SAMY SASTRY V. NARAYANA SASTRY, 8 M L. 
T. aoO^SInd. Caa. 393^21 H.L.J. 195»1911, 
IH.W.N. 36, 


(4365)—S. 491—IFrif of Habeas Corpus— 
Bombay High Court Rules, r. Courts 

Disc7e(ion~Maho7nedan LaW'^Cvslody of male- 
children up to seven years —Mother entitled to 
custody. —Under Mah;>m6dan Law, the mother 
is, during the subsistence of marriage, entitled 
to the guardtaosbip or custody of malecbildren 
up to the age of seven years. This right of hers 
Burvivee even separation or divorce. The under¬ 
lying principle < f every writ of Habeas Corpus 
(and proceedings under s. 491 of the Crim. Pro. 
Code, of 1698) is to ensure the protection and 
well, being of the person brought before the 
Court under that writ The real interest and 
well-being of the person ought to be not only 
the determining but the sole consideration. 
S 491 of the Crim. Pro. Code, leaves it entirely 
to the discretion of the Court, whether it should 
or should not direct the person brought before 
it to be dealt with according to law : whereas 

r. 794 of the Bombay High Court Rules, in 
dealing with a person so brought before it de- 
prives the Court of all further discretion, and 
coffimaods that, in the absence of cause being 
shown against the rule, which is a very diSec* 
ent thing from allowing the Court to exercise 
its discretion even wheru tecbnioally the cause 
ie inadequate, it shall pass an order that the 
person or persons improperly detained shall be 
delivered to the person entitled to their cus¬ 
tody, ZARABIBI V. ABDUL REZZAE NAESH- 

12 Bom. L.R. 891»8 Ind. Cas. 618. 

(4366)—S. 491—Sea Habeas CORPUS, 15 
C.W.N. 1063*14 C.L.J. 375-12 Cr. LJ. 505. 

(4367)—S. 491—See No. 2957, supra. 

-S. 492 (-1882, 8. 492; 1872, es. 57. 58, 

202 ). 

(4363)—S. 492 -See PUBLIC PROSECUTOR, 
29 P.R. 1886, Cr. 

(4869)—8. 492—See No, 3715, supra. 

(4370 )—Ss 492, 494 ( — Crim. Pro. Cede, 
1872, 5s 57i 202 (2i and s. fill— Power of 
drawing prosecution. —8. 61 applies only to 
Public Prosecutora appointed by Government, 
and not to a person specially appointed to con* 
duct a case under s. 202* cl. 2 of the Code of 
1872. A person so appointed cannot, therefore* 
withdraw a prosecution. In re RAMA KRISHNA 
Nadan. 2 Weir 653. 

(4371)—Ss. 492, 494 and 240—See CHARGE 
—Withdrawal OF Charge, 2 Weir 258 = 2 
Weir 652. 

-S. 493 (=1882, 8. 493 ; 1872, 8. 60). 

(4371-a)—S. 493—See No. 4391, infra. 

-S. 494 (=1882, 8. 494 ; 1872, 8. 61). 

(4372}-S. 494 (=Crim. Pro. Code, 1882, 

s. 494)— Withdrawal from prosecution, power 
of. —A person appointed by the Magistrate of a 
District, under the second paragraph of s. 492, 
Crim. Pro. Code, to be Public Prosecutor 
merely for the purpose of a particular case, haa 
not the powers of the Public Prosecutor, with 
regard to withdrawal from a prosecution under 
a. 494. Queen-Empress v« Madho, B A. 29i» 
F.B.=A.W.N. 1886, 94. 
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Crlm Pro. Code (Act Y of 189B)-confin«ed. 

(4373)_S iQi^Co-acciised-‘Svidence, when 
admissible—Condilional pardon—Power oj Local 
Government lo teyider-WUhdratoal of 
lion—Diicharoo, effect of—Accomphce sev\^nce, 
value 0/.— A Local Goveroment m India has do 
Tiowet to tender oonditionnl pardon to an 
aooomplioe for the purpose of bu being examin¬ 
ed as a competent witoees against others accus 
ed with him. An accomplice, if he »s notan 
accused under trial in the same case, is a oom- 
patent witness and may be examined o^^h. 

So, if the prosecution be withdrawn ^ 

aocused discharged under s. 494 of the ^ 

would be a competent witness. Where, ho\ - 

ever, the Court purporting to 
of the Code aaoctioued the withdrawal of oho 
ptosecutioQ. but omitted to record an 
disobatge. and. moreover, tbe accused continued 
to be kept in custody. £ZeM that his positio 
was in no way changed from that of an aocused. 
Quare ; —Whether the fact that the accused, 
who was examined on oath, was not ®<;tuaUy 
triad along wiib the other accused made his 
evidence admissible? Tbe utmost 
neoessary in admitting or using the evidence of 
an approver. It not only requires 
tion in material particulars for its “s® ^ 

evidentiary value L i" 

the circumstances under ® 33 ® C 

SS ?? B. 

610, 11 A. -260. 16 B. G61, 23 B. 21^ ^ 4 ’ 

1 C.L.R. 349. 7 W-R. 44. 10 
426. 3 B.H.C. 59. Cowp. 331. 10 
ffl 37 C 340 = 14 O.W.N. 422 = 11 Cr. L-J. 

121 = 5 lod. Cas. 365. 7 A.L.J. o^“r 

21. 18 C.W.N. 1212. 5 Ct. „ 

1906. Evidence, 3, 9 Cr. L.J. 370 = 4 L. B. R. 

362.1 

( 4374 )—S. 494 ( = Cnm Pro. Code. 1882, 
s. 494 )—Permission to withdraw from a case 
Failure of complainant lo 

Where tbe Sessions Judge allowed tbe Publ.c 
Prosecutor to withdraw a case of forgory.on the 
ground that the complainant w^s keeping 0 
of the way and could not be served «'th 
mons, held, that Iho procedure 
Judge was not proper, but that bo should ha e 
taken steps to enforce bet ®»:°dance and avoid^ 
ed a procedure, having the efluct 0! 

recognition to the proceed- 

poundable oBence. HIGH Weir 65S 

INGS. 22ND FEB. 1839. No. 240, 2 Weir 65S. 

(4375)-S. 494-Char5e 
enquiry-Application for 

Murse -Uo^dat s. 494. Ctim. Pro. Code, the 

aooused wa.s discharged, and the 
trate ordered further enquuy. Held t^t 
order is unsuBtainable, and that if ® • 

passed was inadequate, the proper 0 °“”® 
application for enhancement ® 9 M w' 

R SITARSMAYYA V. EMPEROB. 1911 2 H.W. 

H. 74 = 12 Cc. L.J. 440. 

(43761—S. 494 —.Bwri^ean British su^eef. 
rirnU of ^regarding trial— Conviction by a 
liaXtr^ie r^t a Justice of 

0 /^pistrafe to i»/«^ <»«****<* of such rights, f 


Cplm. Pro. Code (Act Y of 1898 )-confinwed. 


vifiafM (rial.—Wheraa European British subject 
WAS placed 00 bis trial before a Magistrate who 
was not a Justice of the Peace, on a charge 
under 8. 323,1.P.U., and tbe Msgistratoconvict¬ 
ed the accused without asking him whether be 
was a European British subject and without 
informing him of bis rights as a European 
British subject under the Code of Ctimioal 
Procedure: Held-that the conviction and 
Bcotence should be set aside on account of the 
error in the procedure of the M+gistrate in the 
trial. BALADEV MISRI v. A. A. M- CLARKE. 

18 C.W.N. 389 = 15 Cr. L J. 297=23 Ind. Cae. 

909. 

(4377)—S- 494— Prosecution against one of two 
accused withdrawn—Such accused, if competent 
witness—Confession ani prior statements of swc/i 
accused if should be produced for cross-examin¬ 
ation and contradiction .—The petitioner along 
with one M was placed on bis trial u°b« 
s. 411 I.P.C.. but tbe prosecution against M. 
was withdrawn under s. 494, Grim. Pro. Code, 
although no formal order of discharge was 
recorded. M was thereupon examined as a 
witness for the prosecution. It appeared that 
M bad made a confessioo to a M.vgisttAta and 
this confession was subsequently verified by tne 
same or another Magistrate to whom M noade 
further statements. The confession and these 
further statements were not placed on the 
record and copies of these were refused to the 
petitioner : fieW-Tbat. notwithstanding the 
omission to record a formal order of discharge, 

M ceased to be ou trial with the petitioner as 
soon as the prosecution against him was with¬ 
drawn aod that being en ho became a competent 
witness ; but for the purpose of ctoss-exatnm- 
ation and, if necessary, for contradictioo, the 
prior statements of the witnesses should have 
been made accessible 10 tbe accused, 9HBRATI 
SHEIKH V. THE KIN0-EMI>BR0B. 18 C.W.N. 
1213 = 19 Cr. L J. 693 = 26 Ind. Caa. 141. 

( 4379 )-S. 494 See DISCHARGE OF ACCUS¬ 
ED. 12 M. 35 = 2 Weir 457 = 2 Weir 654. 

(4379)— S. 494 lb) —Charge of robbery- 
Wtihdrawal.—vihote during the pendency of 
ft prosncuiioo for robbery against “»®f® 
than five, an application was ‘“J 

Hieh Court by the complaiq^nt praying that 
tbe^ Magistrate may be directed to charge the 
accused with dacoity aod commit them lot 
trial by tbe Sessions Court, and before the 
application was disposed of. ‘he Magietrate 
oermitted the proseouCion to be withdrawn, held, 
ihat no order was required on the applioation 
and that tbe only order the Magistrate could 

nass wasone of acquittal under ol. (6) of^ 494 

T!h7 o,L. Pro. Coa., 8HE0B*B*H DiB V. 
BHIBLI. A.W.N. 1904. 277 = 2 A.L.J. aO = 2Cr. 
L.J 21. 

(43801—9- 494—See Nos. 2215. 2464, 2777, 
2969, 3035, 3495. 4370, 4371. supra. 

(438l)-Ss. 494, 496-B^ifWratpalD/a prose- 

eution-ZnUr/erence of High CouH tn 
with discharge-Order of 
s. 496 of the Grim. Pro. Code, a Magiflteate may 
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Crini' Pro. Code (Act Y of iS9S)—continu€d» 

penuit tbo prosGcar/ion to b5 '^nndacted by aoy 
person other thin a p ’lice '‘ffiior and may per- 
mit tba prosecutic)ii to b? candacted even by a 
pr>licn oillcer it bo is not below tbo rank presicrib* 
eel by tbo Locil G iverninent with lh3 previous 
sanction of the G Jvortjor-G nier il id Council 
Under a noii6ca<ion tbo Iras Goveriiment 
all superior police oHudrs abovo tbe rank o{ a 
first class He^d Constable in charge of a police 
station arc genorallv empowered to conduct* 
tbo prosecution without even tbe permission of 
tbo Magistrate under cl. I of 8. 495. Such 
oQicers would beeoiiilod under cl. 2 of tbe 
section to withdraw from tbe prosecution with 
the permission of tb**. C un mentioned io 
6*494. <2wa2**c i^Wb-Lher the ILgb Court bas 
power to interfere lo rcvKioii with tbo discre¬ 
tion of a Magistrate in giving bis coosent to 
tbo withdrasval of toe pro-ccution under 
8. 494, Cnin. Pro. Cod*!? AJTANTH^RAMA 
VATni.i^R V. Muniiv Thkvvn. I9U M W. 
N. 776»15 Cr. L J. 611=23 lad. Cae. 841* 

(4382)—Ss. 49W 195 (l)-OJ/icer entitled to 
ivithdraro from the prosecution vf a cuse«—The 
officer, who has tbo poWi-r of witbJrawiog from 
the pcosocution of a ctso, und**r s. 494 of tbe 
Crim. Pro. Code, ia >]iq olli-'r.r referred to in 
s. 495, ch (!}. Wbori). in tho emrso of an 
enquiry by a Magi*iir^tc, au Inspector of 
Police appeared and slid lUUbe withdrew tbe 
case against tbo accu^icd, and tbe Magistrate 
thereon discharge! the accubcd uudere. 494* 
Grim Pro. Code : Heli, ib it the order of dia* 
charge was illegal and liable to be eet aside* 
LAK8HMANA OHETTY v. KEBLAN PERU 
KARUPPan. 8 Ind Gas 867. Gr «llCr. L.J. 
722»9 H L T. 203»1911 M W.N. 106. 

(4393)_Ss. 434, 495. cif. I and 2-'* Any 
such officer^'" meming of ^ Withdrawal of prose* 
cufion by an Advocate enga^^el by tUe complain¬ 
ant, effect of. —Tbe words any such officer 
in 8, 495, ol. 2. of Criui. Pro. Code, refer only 
to tbe Advocate-GjDoral, Standing Counsel, 
Goveroment Solioiioc, Poblio Prosecutor or 
other oCTioer generally or specially empowered 
by the local Government in this bebalf* men¬ 
tioned iu sub 3. (1). If an Advocate, privately 
engaged by the compUioant and permitted by 
the Magistrate to oppear for tho pco^eoutioo, 
withdraws fr<^m the prosecution, tbe eSeot pro¬ 
vided in s 494 does not follow ; in other words, 
the trial proo^^sda. NGA M auNG GYI v NGA 
LD Gale. U B R. 1908. 4th Qr., Cr. P C., 15 
=*10 Cr, L.J* 14. (2 L.B K. 166, Diss.) 

(4394)—Ss. 494, 537—See WITHDRAWAL OF 
CHARGE, 5 Ind. Cas. 21* 

_S. 495. paraa 1* 3 and 4 ( — 1882, e* 49S ; 

1872, 8* 59) ; para 2 new* 

^^385)—Ss. 495 —Order of Migistrafeallctoing 
counsel to appear for prosecution—Revisional 
powers of th€ High Court.—Wnen a Magistrate 
has, after due consideratioD, exercised the 
disoiefeioQ allowed to him by s. 495, and allow¬ 
ed counsel to appear on behalf of the prosecu¬ 
tion, the High Court oaonot, as a Court of 


Crim. Pro. Code (Act Y of 1898)—confinu^d, 

revision, overrule the order of the Magistrate 
and direct him to roiuse to all'^w coucsel to 
appear. Per Whi*e, C.J., and Moore, J. The 
HigbCourt has, in certain circumstances, power 
to revise an order of a Magistrate passed under 
8. 495.—Per Benson, J. MANGIAH CHBTTY 
V. DaKSHBN.amurthi Battudu. 2 tfelr 655* 

(4386)—S. 495 —0/^:rr appointed to conduct 
prosecution—Wiihdrawal of case by Police In¬ 
spector not s^^ecitic^Uy to conduct 

prosecution ^ Acquittal of accused ^Illegality .— 
Criminal Ccurts have no jurisdiction to acquit 
accused persons, on a motion for a withdrawal 
of tb(^ Ci>e by tbe Polioe Itisp^ector, who ie not 
specifically permitted to conduct tbe prosecu* 
tion under s 405, Crim. Pr'^. Code. CflOCKA- 
NADA GOUNDEM v. SALAWimRA QOUNDBN, 

4 Ind. Cas 132^10 Cr. L J. SOI. 

(4387)—9. 495—DISTRICT MAGISTRATE, 

6 P.R. 1905, Cr,*70 P.L R. 1905. 

(4388)—8. 495 (I, 3, 4}—See BOM. ACT VII 
OF 1867^ 9. 23, S B.534. 

(4389) —S. 495 (4)—Pofics making invcslU 
gation — Prosecution, conduct of. —An Inspector 
of Police, on information received by him, 
applied for a warrant and arrested the accused* 
seized tbo property fouQi. and named the wit¬ 
nesses to be summoned before tbe M^igistrate : 
but he did not examine any of the witoefses and 
hia investigation was confined to an inspectfon 
of tbe book*! endpapers which bad been seized. 
Held that the Inspector fell within tbe provi¬ 
sions of 8. 495 (4 1 and was not competent to 
conduct the prosecution of the per^^on charged* 
EMPEROR V. TRIBHOVANDAR BRIBHUKHAN- 
DAS, 26 B. 533»4 Bom L R. 271. 

(4390)—3. 495—Scr Nos. 41, 574, IfiSS. 3716, 
4381, 4382, 4383, supra, 

(4391)—Ss. 495, 493. 270* 2R9, 290. 292— 
See LEGAL PRACTITIONERS—COUNSEL, 11 
B.H.C. 102. 

-S. 496 («t8S2t s. 496; 1872 ea. 128, 

para 2. 194. para 2 201, para 1. 388, 
393 ; 1861. ee. 258. 216). 

(1392)—S. 496 i^Crim, Pro. Cede, 1872, 
5.204)—Appearance of axusfid, how to be secured. 
—S. 204 confers on a Magutraie* when an 
accused person has appeared, a oiscreMon to 
admit him to bail, or to allosv him to go at large 
OQ bis persona) reoognizince. and empowers the 
Magistrate to detain tbe porsoa io custody only, 
if, being required in furnish bail, he fails to 
do so. QUEEN v. CHOCHA RaI. 6 N. W.P. 366. 
[P„ 12Cr.L.J. 533 = 12 Ind. Caa, 301]. 

(4393)—S. 496— Proceedings under the section 
—Re-arrest of persons appearing before Magis¬ 
trate and released on bail, whether proper .— 
After tbe enlargement on bail of the petitioners 
against whom proceedings under s. 107 were 
instituted* the Magistrate, pending the pc losed- 
ings, directed the rc-arrest of tbe petitioners 
and remanded them to custody, until the 
termination of the proceedings. Held, that 
the remand was illeg^. Held, also, that the 
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Crlra. Pro. Code (Act Y of 1898)—contee^. 

Mftgisttate was bound, under b. 496, 
imperative in its itemp, to reloaso the petitioners 
OD bail. RAGHUNANDAN PERSHAD V. EM- 

PPHOR 32 C 80*8 C.W.N. 779 [R-. 3<> M. 

IvUai ML.J. 357 = 11 M.LT. 

M.W.Nb 169= 15 lod. Oas. 79= 13 Cr.L.J. 447.J 

( 4394 )—g. 496-Sefi Nos. 701, 772, 2126. 

supra. 

(4395)-Sh. 496 and 107, ci. 
to be. reiertScd.—The provision in 3. 107. cl. {4) ot 
theCrim. Pro. Code, that a UaRistrate before 
■whom a person is sent under that section may 
in hia discretion detain such person in custody 
until the completion of enquiry ' is tiot subject 
to oroontrolled bys. 496 of the Cnm. Pro. 
Code. Tbo latter section doei not give an 
absolute right to bail to any person who is not 
charged with a non-bailabU oSenoe, 
be read along with other provisions of Cod® 
giving a special right of detention 
NARAINASAWM'f NAICKEN V. EMPEROR, 

1912 M.W N. 169 = 15 Ind Cas 79 = 11 M.L T. 
253-22 MLJ. 357 = 13 Cr. LJ. «7=36 M- 
474. (31 M. 315. R .; 11 C.W.N. 415. D). 

—3. 497 ( = 1882. t. 497: 1872. B8, I28, 
para 1.194, para 2, 389 ; 1861i «• 158. 

212 ). 


(43961 —S. 497 ' = Crim. Pro Code, 1872, 
j 389)—Scojie of the section.—S, 389 does do 
warfaLt tZ proposition that -less th.re is 
evidence to raise a strong 

guilt of the accused, be must be^^nmilted to 
bail and cannot be temaoded. 
assumes that the evideoce has 
provides for the release of the accused on bail. 

5 the evidence so taken is not such as to raise 
a strong presumption of the 
person but it docs not import that 
ol the evidence may not be defetre^ MaMKaM 

MUDALI V. QUEEN 6 Sgi- 

Weir 977*2 Weir 656. 

9 Or. L.J. 409 (4ll)«l3 C W.N 51 (65) 4 
M.L.T. 432 = 1 Ind. Oas. 910 (911); B.. IL.B.B. 

60.1 

f4397)-S 497—Bail-Grant o/-Noft-6ail' 
able case—S 497. Crim. Pro. J. 

folhwed^Bioh Court not bound bv . 

Dut^to follow general lawStatementsmadeto 
the Police by accused- Admisixbauy 
—The question of releasing ao 
on bail must be decided in accordance with 

what the legislature has enacted in • • 

Orim. Pro. Code, until that eection > 9 jk*t«ed 

bv the legislature. It is no douot the 

High Court is not limited within these 

and that it has absolute discretion m JJe 

matter, but the legislature having 

initial stage of dealing with 

Magistrates and having in enacted that 

persona accused of non-bailable ofleeoes shall be 

Stained in enstody except when there are. in 

the opinion of the Magistrate dealing with the 

ease, no reasonable grounds lor 

the accused has eommitted 

against him. a High Oonrt is bound to follow 


Crlra. Pro Code (Act V of lB981-confinucti. 

the general law as a rule and not to depart 
from it except umler very special ciroumstancos, 
especially so in the initial stages of the case 
No scH-incriTni-’Hling staicments “*de •jy ®o 
accused to s Police ollieer, such a- contradictory 
Statements mu-t lend to be. can bo proved 
against an accu-ed pers -n at bis trial- t^_W- 
HESDEKSON V. K1NG-EM1’E!<0R- 6 L B. . 

172 = 19 Ind, Cas. i71 = l4Cp.L J. l 71 * 6 Bur. 
L.T 73. 

(4393)—S. 497—Sec TRANSFER OP CRIMI- 
N.AL Cases. Cr. Rg 34 of lbR6. 

(4399)—S- 497 —See Nos, 1673, 4057, supra 
and No. 4409. 4G57. infra. 

(4400)-Ss. 497, 498 {*Cr/»t. Pro. Code, 

<« 4<i7 49f') —BnZ in non^baiiaoie 

offences.—Q 498 is not controlled by s- 407, and 
Jfte open to the High Court to >vdm.t a person 
charged with a non bailable ofleoco to bail, lot 
good and sufficient cause; ‘■‘le ni>0- 
is that in respect of a Don-bajUble 
is not to be uken. e«-pt in soecial mreum. 
stances. Jure Kama Ha,ta Pandia NAICK. 

ZaMIND.AR of BOUINaIKANUR. 2 Weir 657, 

F B 

(4401)-Ss, 407, 493-TFnert ac:«Sfd riiap be 

admiUen lo b^il-Powers of Hsgh 
Courfs—Co»i/fSiioH of coaccused imphcalmg 
himself and other applicants for bail 
ma'crially conoborited as to (he 
Birtla <0 iiif.-Wbereoiio of the necused who 
was captured at the time of the oSence made a 
long confession implicating bunseU the 

That persons who applied ‘J® 

High Court, and the confest-ioo has been 

materially oorrokorared os to the applicants by 

Sr evidence taken a-, the P-Iimmary enqmg. 
held that bail sh.'uld not be given. Tbe tme 
laid flown in s. 497. Crim. 

guidance of Courts other tban the Court 

i 3 a culo founded upon justice and 
006 which should be followed by the H gh 
Pourt as well as by every other Court U“*®®| 
anything appeata to the contrary. Tbe extended 
pS^er, gi..n to the High Court unaor .. 4£^S 
«e certainly not to be used to get rid of this 

very reasonable and pmpet _ J| 

Uw ASBB/F AM v. EMPEROR. 42 C. 28-16 

Cp. L.J. 218 = 27 lod. Cas. 839. 


(4402)—Ss. 497 ana 498 - 

aside an illegal order for such re-arrest.-A 
District Magistrate ordered the re-arrest ot the 
applicaois who were accused of an offence Mder 
b*^304, Psnal Code, and had been releas^ on 
bail by the flub Divisional Magistrate: H<W. 
that such an order was illegal and 
aside. Tbe District Magistrate e order 
beea set aside, tbe applicants, by virtue of the 
flub-Divisional Magistrate s 
must be released on bail as before. 
be no reason for them to aPPjy " 

r498 Crim. Pro. Code, that they be so re- 
leased. Macng Ba Chit v, Empbbob, 12 Cr. 
L.J. 244=10 Ind. Cat. 174. 
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Grim. Pro. Code (Act Y of iS99)—continued^ 

(4403)— Ss. 497, 499. 5\^~^Poicer^ of officer 
in change of Police $(aCion when taking action 
under s, 497— Forfeiture of bond—Liability of 
surety. wordiogs of ss- 499 ard 614. Crim. 
Pro. Code, m<ike it clear that a Police oili:er in 
charge of a Pol'oe sfatioo, when taking action 
uoder a. 497, has power to maka it a coDditioo 
of the bODd that tbe accused persor> shnll 
attend before tbe Police at tbe time and place 
mentioned in tbe bond, and that, if be fails to 
so attend, and a Magistrate of the First Class is 
satisfied that tbo bond has been forfeited, any 
person bound by tbe bond can called upon to 
pay the penalty thereof. CROWN v. ICansaI 
Ram. 22 P R. 1913. Cr «l4Cr. LJ 63l»6 
P-L.R. 1S14«6P W.R. 1914, Cr.»21 Ind. Gas. 
679. (HO. 77,R.) 

-S. 498 (»1882. 6. 498: 1872. ee. 390, SOS; 

1861. 6. 436). 

(4404)—S. 498 (®Criwi. Pro. Code, Act Xof 
1872, s. 390)—Po7*;ers of Sessions Court^Bail 
^Non-bailable offence. —A Court of Session has 
power under s. 390 of tbe Cnm. Pro. Code, to 
admit to bail, before conviction, a pcrs.>D com* 
mitted for trial for a DOD*baiUble oQeoce, 
whether tbe offenco be triable by itself or by 
any Magistrate. EMPRESS v. GULAM MOEI* 
UDDIN. A.W N. 1882, 234, F B. 

(4405)-5. 493 (-Criw. Pro. Code, 1872, 
s. 508j. —Tbe order of a Sessions Court fixing a 
period of detention under tbe above section for 
an accused party refusing to furnish security 
was held not to be appealable* QUEEN v. 
ROGHOO Dome. 24 W R. Cr. 12. 

(4406)— S' 498— Dail^Accused tried by elders 
under Sind Frontier Begulatxonlll of 1892, $• 8 
^High Court's power to gmnf bail^Absence of 
—Non-applicability—Sind Frontier Regulations 
Vof 1812 and III of 1802—Not controlled by 
Crim. Pro. Code, —No application for revision 
under s. 493. Crim Pro Code, lies to tbe High 
Court in respect of proceediogn under tbe Siod 
Frontier Regulation* An application for bail 
00 behalf of an accused wbo is being tried by a 
Jirgah or Council of Elders under 8. 8, Sind 
Frontier Regulation (III of 1892) does not lie 
under s. 498, Crim. Pro Code* to the High 
Court, Tbe provisions of tho Code of Criminal 
Procedure cannot be invoked to control those cf 
tbe Regulation. IMPEBATOR v. Ghulam 
KADIR r^i P.AIZ MAHOMED, 58 LR 105=12 
Cr. L J 868= 12 Ind. Gas. 6S6. [R-, 7 S.L.R* 

194.] 

(4407)—8. 498 —See Act XIV OF 1908, e. 14 
(1), 14 C.W N. 816 = 37 C. 439. 

(4409)-S. 498-See Nos. 737, 2191, 4400, 
4401, 4402, supra. 

(4409)—8s. 499, 497—See ACT XIV OF 1908, 
S3, 12, 14 (1), 14 C*W.N. 512 = 87 C. 412. 

-S. 499 (=1882, s. 499 ; 1872, 6. 391; 1861, 

a, 274). 

(4410)—S. 499-Fuftfure to attend Court in 
pursuance of a verbal order—Forfeiture of bail- 
l^end .—By the terms of a bail-bond, tbe defend^ 
ant bound himself to appear on tbe first 
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inquity or at other time^ required.** He appeared 
on tbe first day of tbe inquiry and was verbally 
directed to appear on a subsequent date, but 
failed to do so. Held, that the amount secured 
by the bond could be legally forfeited by reason 
of such non-attendance. In re HASL4VABAM 
SUB6A BCDDI. 2 Weir, 6S8. 

(4411)—S. 499—See No. 4403, supra, 

- S. S02 = (1882, s. 502 ; 1872. s. 395; 1861, 

8 218). 

(4412)—S. 502—See SURETY, 9 Bom. L.R. 
1235 = 6 Cr. L J. 3S5, 

-S. 503. paras I to 3 ( = 1882, s. 503 : 1872. 

8 330, paras 1 and 2) and para 4, new. 

(4413)—S. 503 ( = Cftm Pro. Code, Act X of 
1882, s. 503)— Resident of Owalior—Applu 
cabiliiy. —Tbe British Resident at Gwslior is a 
person to wb'>m tbe provisions of s. 503 of tbe 
Crim. Pro. CodeapplieSi and be should person* 
ally execute tbe commission without delegating 
tbe work to some other person, QUEEN* 
Empress v. n. Mahpal Singh, A.W.N 1896, 
106, 

(4414)—S. 503 ( = Crm* Pro. Code, 1882, 
s, Examination of gboeba woman, —503 

allows the ezamination of a ghoska woman, 
who appears as a witnei^s in a case, on commis* 
eioo. In re SYED TURUBHDDIN SaRIB, 2 
Weir 6S9. 

(44151—S. 603 Pro. Code. 1882, 

$. 503]—Pardabnasbin wonian—Application for 
examination 5^ commission, grounds for grant* 
ing. —An application under s. 503, by a pardah* 
nasTti^ woman summoned as a witness in 
a Presidency Magistrate's Court, to be examined 
by commission on tbe ground that bet appear* 
aoco in the Court would cause degradation to 
her was allowed on tbe grounds that she lived 
near tbe Court-house, that sbe bad volunteered 
to pay tbe expenses of tbe commission, and that 
tbe oppositB party did not require her personal 
attendance. But tbe Court objected to tbe 
word "‘degradation used in tbe petition. [R., 
9 A.W.N. 202-U A. 69, 2 Weir 659, 169 P.L, 
R. 1903-19 P.R 1903, Cr.; Expl., 24 C. 551.) 
Applications for ezaminatton by commissioo 
have been granted uoder 9. 503. on tbe principle 
that, in matters of procedure, tbe customs 
and babitTof the p*‘op)e should be t^ken into 
coDsideratioa. In the matter of the petition of 
DIN Tarini Debi, 15 C. 775. 

(4416)—S. 503—See EVIDENCE—GENERAL, 
7 O.W.N. 635* 

(4417)—Oh. XL, s. 503--See EVIDENCE ACT^ 
1872, 8* 33, 19 B. 749. 

(4418)—S. 503—See WITNESS -MISCEL¬ 
LANEOUS CASES, 4 Ind. Cas. 400. 

(4419)—8. 503 (1.2,3)-See EVIDENCE ACT, 
1872, s* 33, 6 A, 224 = A.W.N. 1884, SS. 

(4420)-B, 503—See Nos. 1727, 1902, 1976. 
4058, supra. 

(4421)—Ss, 503 to 507-*See COMMISSION, 24 
0, 651^1 O.W.N, 333. 
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(4432)—Ss. 803.- 805 (-Criui. Pro. Code. 
1872 3 3^0)— Examinotion of oy 

«ommission.-AUbough patdahnaihxn wocaeo 
are uot of right etempted from personal attend¬ 
ance at Court. the word “inconvenience m 
8 330 Grim. Pro. Code, empowers the Courts to 
allow examination by oommission in onmma. 
oases where a witness, according to the oustoins 
and manners of the country, ought not to be 
compelled to appear m public. Whore the 

tardahnashin woman concerned was not merely 

a witno.’S, but was the complainant in a case of 

defamation. htU. that fact 
bet position as regards the question whether she 

should be exempted from personal 
and as she, avoiding her civil 
criminal law in motion, the accused had a right 
and nrivilege to have her evidence taken in bis 
,J?ese^oce in^uoh Court. The Magistrate was 
however, directed to make such arrangements as 
may enable bet to remain in the Court house 
and strictly preserve her privacy and subject bet 
to the least inconvenience or annoyance, for tne 
purpose of recording her evidence according to 
law in the presence of the accused alter identih- 

AAtion bv some appfoved female wiinesses* iH 

S A.92 = A.W.N. 1882. 184. [F., 13 A. 69-9 

A.W.N. 203 ; B.. 24 C. 551. 168 P.L.R. 1903 
19 P.R-1903, Or.] 

(4423)-Ss. 503. S06-See WlTNESS-EXA- 
MINATtON OF WITNESSES, 2 S.Li. K. Or. 

Or, LJ. 211. 

(4424I-S3. 503 and 506 --S« WlTNES^ 
Miscellaneous Oases, 2 s.L.R. oi uc 
Cc. LJ. ail. 

(44a5)-Ss. 603 (1.2.3). 507 (l)-SceCOU- 
MIfiBION, 19 0. 113. 


— B. 504 ( = 1882. B. 9041. 

(4426)—B. 504—See No. 4431. supra. 


■8. SOS ( 
para 4). 


1882, a. SOS; 1872, s. 330, 


(4427)—a. 605—See Nos. 4421, 4423. supra. 

_a. 806 ( = 1882, B. 808 ; 1872, B. 330, 

para 6). 

(4429)—8. 906—See PaBDANASHIN WOMAN, 
■9 Or. L.J. 349 = 1 B L.R. 5, Cr. 

(4429)—8. 606-See Nob. 4421. 4423. 4434, 
.4 upra. 

-8. 807. para 1 (=1882, b. 507). 

(4480)-8. 607—See Nob. 4421, 4425, supra. 

- B. 509 (=1882, B. 809; 1872, ■. 328; 1861, 

a. 888). 


(44311—S, 609—Depoaition of medical toifnew. 
—8. 609 does not ceqaica that to render the 
a?ideDoe of a medioal witoeea admieoiblo at toe 
\ti%l before the Court of Eessiooe it should 
ceeorded bj the Magistrate who is makiog the 
inquiry into the oaee. but permits expressly the 
deposition ol a medical witnees taken and 


Crira. Pro. Code (Act Y of 18981—confinurd. 

attested by any Magistrate in the presence of 
the accused to be given in evidence m any 
inquiry, trial or other proceeding. QUEEN- 
EMPBESS V. DUBGA. A.W N. 1893, 180. 

(44331—S. 509—See EVIDENCE—MEDIOAL 
Evidence. S C. 739 = 12 C L.R. 333, 9 G. 455 
= 11C.L.R 569. 

(4433)-S. 509-Sce EVIDENCE ACT, 1872. 

3, 80, 10 A. 174 = A.SV.N 1888. ll. 

(4434)—9. 509—See EVIDENCE ACT. 1873, 

S 9 . 80 and 114, ill- fe), 18 C- I29. 

(4435)-8. 509-Sce EVIDENCE ACT. 1872, 

8 . 114. ill. (e). 9 A. 7aO=A.W,N. 1887, i28. 

(4436)—9s. 509. 5V2 (1)—See WITNESS- 
EXAMINATION OP WITNESSES, Rat. un. ur. 

C. 81. 

—S. SlO (=1882. 8- 510 ; 1872, b. 325 ; 1861, 

B. 370). 

(4137)-S. 510 ( = Crim. Pro. Code. 1861. 
s HO) —Chemical Examiner 3 report. The re¬ 
port of a Chemical Examiner is evidence m ft 
criminal trial, if it bear the 

Examiner. The *;? r’’ aSd 

QUEEN V. BISWAMBHAR D.aS, 6 B L K. App. 

122 = 19 W.R. Cp. 49. 

(4438)—S. 5l0(=Crm. Pro. Code. 1882, 

s. 5101 -fieporf of Chemical 
admissible tn evidence -In order that the 
report of ibc Chemical Examiner or of the 
Assistant Chemical Examiner ^ 

evidence under 8 . 510. it must 

Ko.sJna"ndfhrfr°^^^^ 

ACHABI alias CHINNASAWUI ACHARI. 2 WelT 
661. 

_S 511 ( = 1882.8.511; 1872, as. 326, 515. 

last clause). 

(44391 —S. 811 ( = Crini. Pro. Code. 1882, 
s 511 (a) )—Certified extracts from the punish- 
meut reg ster are not sufficient to P^of® 

°uT40r-4“u-st’‘FlNGEBlMPBH:SS.ONS. 

ft N ti R, 1^8 Cf* Id.J» 220« 

(4441)-9. 511—See PREVIOUS CONVICTION. 

(4442)— S. 511—See Nos. 2342, 2977. 3114. 
suprao 

S 513. pftW 1 1. 3*2: 1872, 

B. 327). 


IP# w W 9 # • 

lAiAHi-S Mi—Absconding Of aceused-Dutv 
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Crirti. Pro. Code (Act Y of 1898>— conlhiued, 

the accused bad absconded and do eoguiry was 
then conducted ; bo is bound id such a 
case by the prr visions of s. Slvi. Grim. Pro. 
Cude. In re WAfiUDEO. 2 Bora L.R. 707. 

(44 Ui —St 5V2~Preliviiuarj/ conditions for 
adtni^siljiliiy of drpa$tao^ purp'^rling to have 
b'Cu recor(hd under above section. —Before a 
donnsiiion recorded under s 512, Crim. Pro. 
C* de. can be admitted in evidenco. it must be 
pcuVp'O that the deponeDt is dead, or incapable 
of giving evidence, or that bib' attendance 
cannot bo procured without an amount of delay, 
espouse or inconvenieDce, wbicb. under tbo 
oircumstancee of the case, would tie unrGa<DD. 
able. NGA KYAW ZiN v. QUKKN EMPHESS, 
U.B.R. 1897--1901. Vol. I. 114. 

(4415) —S 512 Cerfe, 1882. 

$, 512)—/‘erordiMf; tvuicncc in the absence of 
Qcc7i$edt—lvL a ca«e where it is proved that an 
accused person has abscoDoed, evidence cm be 
recorded against him. uoder 8. 512, in bis 
absence, only if the fact of absconding is alleged, 
tried and established, before the deposition is 
recorded. GHURBIN BIND v. QUEEN-EM* 
PRESS, 10 C. 1097. 

(4416)—5. 512 (^Crim. Pro. Code^ 1882, 
s. 512)— ApplicabiiUy of scction^Evidence Act, 
s. 33—Pttn;a5 Laivs Ac(f $. 39.—An accused 
person wae tried for murder, wbicb took place 
ID 1861; the statemeot of certain peraoDS. sioce 
dead, recorded in 1861 by a Magistrate, as well 
aq tbc evidence now given by two wituessea, 
which staromeDts were also recorded in 1861, 
were tendered io evidence. Beld, that the 
charge should be under tho Penal Code, and 
not under tbo Punjab Penal Code, as 39, 
Punjab Laws Act, make tbe provisions of the 
Penal Code, excepting Cb. VI, applicable to 
cfiences committed before tbe Ist January, 
1662. Beld, further, that tbe etatemoDts re* 
oorded in 1861, were inadmissible under e. 512, 
Crim. Pro. Code, as tbe provistoDS of tbe section 
are not to be found is the Punjab Penal Code. 
The statomeot could not be used as evidence, 
under s. 33. Evidence Actf as all the defondants 
were not examined on oath or affirmation, and 
as tbe accused bad not the opportunity of cross- 
examining tbe witnesses. Sadu v. EMPRESS, 
26 P.R. 1885, Cr. [R., 2 P.R. 1886, Cr] 

(4447)— S. 5\2^Evtdence Act, s. 145 —Sfafe- 
menls previously made by witness and recorded 
in the absence of accused—Admissibility- Penal 
Code, s. 302— Murder — Killing by repeated 
blows—Husband murdering wife on suspicion 
of viiscondHet — Punishment—Transportation .— 
Btatements previously made by a witness to 
Magistrates, and recorded in the absence of the 
accused, cannot be treated as evidence in tbe 
Sessions Court, if tbe witneFs is living and can 
be procured. S. 513 of tbo Crim. Pro. Code, 
will apply only where the witness ie dead or 
oannot be procured. Although s. 145 of tbe 
Evidence Act admits of previous statements 
being referred to, for purposes of cross-examioa- 
tion, it does not authorise a Court to troat such 
fltatements as evidence against an accused. 
CFhe fact that a person is killed with repeated 


Crini' Pro. Code (Act Y of 1898)—continued. 

blows conclusively negatives tbe plea that there 
was no intention to kill the deci^ased or that 
the deceased was killed by her mistake, A 
murdered bis wife. He alleged that he caught 
her in tbe act of adultery with one 3 whom 
only be mtended to kill. From tbe evidence 
it appeared that there was doubt about tbe 
immediate circumstances under wbicb the 
crime was committed and that there was indica¬ 
tion of misconduct on tbe part of the deceased 
wife : Held, that, allbou^h the accused should 
be convicted of murder, tbe Court was justified 
in tbe circumstances in not imposing tbe 
capital sentence. Rakhia v. EmperoR, 157 
PL.R. 19n«10 Ind Cae. Ii9»j2 Cr, L,i. 
214, 

(4448)—8. 512 —See ABSCONDING OFFEND¬ 
ER, 21 P.R. 1883, Cr. 

(4449)— 8. 612—See Nos. 413, 426. 4436, 
supra. 

—S 513 («1882, e. S13 ; 1872. a. 399 ; 1861, 
s. 437). 

(4460)— 8. 513-See ACT IX OP 1872. ss- 23, 
24, lO Bom. L R, 553. 

(4451)—8. 513— See No. 643, supra. 

-S. 914. paras 1 to 9 (»1682. e 514; 1872, 

as. 396, 397, 398, paras 1 and 2 : 302, 
paras 1 to 9 and 7. 503. 514; 1661 ss. 219, 
220, 221. 293, 294, 305). 

(4452)—S. 514— Procedure to be followed for 
forfeiture of bail bond—Practice. —This section 
rcouires that an order esobedtiog tbe bail bond 
shall be made upon evidence duly recorded in 
tbe case and not upen evidocce taken in other 
cases. In this case, tbe applicant was surety 
for an accused and executed a bail bond in a 
preliminary enquiry before a police officer for 
tbe attendance of tbe accused at ibe Klagis- 
trate*s Court on a certain date. On the date 
fixed* tbe accused attended the Court, but 
found it closed* Tbe next day tbe case was 
called* but tbc accused was not present; where¬ 
upon tbe Magistrate suoimoucd tbe applicant, 
and, without bearing auy evidence, referred to 
a statement made by tbe Superintendent of 
Police in a former case and summarily ordered 
tbe applicant to pay tbe penalty entered in tbe 
bond. Held, that tbe Magistrate's procedure 
was wrong. Also in this case, tbe Chief Court, 
considering tbe loss of time and tbo expense 
that tho applicant bad been put to in these pro¬ 
ceedings, and also tbe fact that the accused 
person, for whom he was surety, was produced 
in Court and duly tried, held that it was un¬ 
necessary to return tbe case (or further enquiry. 
Consequently tbe Magistrate's order was set 
aside and tbe sum forfeited was directed to be* 
refunded to the applicant. BlNEOLOJEE v. 
Queen-Empress, U.B.R. 1897-1901, Yoi. 1,. 
116. 

(4453)-S. 514 ( = Cnm. Pro. Code, 1882r 
s. 514) —Consfra/efion of security bond. —Where 
the security bond of a surety for tbe appearance 
of an accused person before a Magistrate does 
not expressly provide for ibe appearance of the 
accused on any day subsequent to a oertaia 
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Crim. Pro. Code (Act V of 1898 )-coHiin«ed, 

fixed d.to of hearing, held that the bood must 
he ooDStrued strictly and did not impose on the 
surety the duty of oausiog the 
the aoousod on any day other than ^be OQ® 
filed. QUBBN EMPRESS v. JJIODBAJ, Kat. 

Un. Cc. C. 947--Cr. Bg. 22 of 1891. 

(44541-S. 514—Baif bond-Quar<int.'.» by 
surety for appearance ol accused-Noyi oppea^ 
ance'oi accused before different 
Forfexlure of fcond.-Where a person stood as a 
suietv lor an accused person and executed a 
bond guaranteeing the appearance of the accused 

before the Deputy Magistrate before whom the 
case was pending, and the did 

appear before the District Magistrate to whom 
the case was subsequently transferred, held 
that there was no breach of the condition o the 

surety bond eoasto make the 
pay Ibe penalty. SH.^^ISUDDIN SIRRAR v. 
EMPEROR, 30 C. 107 = 6 C.W-N. 889. 

144551 —S. 514 (Cr.m. Pro. Code. 1861, 

5 . 294) -Imprisonmenf o/ sureties.-^. 
no provisioJ. for the sureiUs being 
HIGH COURT PROCEEDINGS. 2GTH AUO. 

1869 . 4 M.H.C. App. 63. 

(4156)—S- 514 ( = s. 502, Code of 
lAabUily of surety for a 

other than f/iif specified tn bail-bond^ A surety 
is not liable for the default made by tbe a^cus 
IVoo a date subsequent to that for wh,eh he 
had roodered himself liable. “ ^ accu.ed 
attends on the date specified in ‘bo bail bo. d^ 
the liability of the surety HlGB COURT 

PROCEEDINGS, 4TH DEC. I8i8, NO. 

Weir 6ti3. 

(4457)—S. 514 —£n/o*'ceme«t of the penally 
of a bond to keep peace-Evidence 
A Magistrate proceeding to 
of a bond entered into to keep the peace « 
bound to take evidence himself. 
a conclusion ou that evidence 
there bad been a breach of the ^ 

bond, before be could take f°Vb® 

enforcement of the penalty A 

conviction under s. d^o. x. .vj , . 

,„be P . 

purposes of a. 514, uritn. i^rfoiud 

bond to keep the peace has „ , „ « g 
EMPRESS v. DOMA 9 C.PX.F_Cp^ 8 

(3B.L.R. App. 155. 12W.R-Cr 54.4 0. 865. 

11 B.H C.R. 170, 11 0. 77. B ) 


(4469)-S. 6 l 4 -J’or(«f«re of recognisance to 
keep the peace on hUgie* 

involving breach of the peace. attended 

trate deciding a case of 

with violence is cognizant <>“be fact tb®t‘Pe 

person convicted launder a 

the peace, it is not necessary ‘bat be 

proceed at once to take steps to forfeit the 

feoognizanoe. A 1” aoh 

appealable sentence on a 

°plri^%rth?appel^ h^s^pTred. or. i. an appeal 
till *V“deojae^ Wora h® P^ 

SiLTS.” 2 oV:k.S‘H. K“(l O.L.R. 


Crim. Pro. Code (Act Y of 1898)-co«(in«ed. 

134 . 3 O.L.R. 406. [Diss.. ‘4 Cr. LJ. 67»IB 
lod. Cas. 403 = 39 P.L.R. 1913=13 P.R. 1913. 

Cr. = 7 P.W.R. 1913. Ct.) 

(4459)—S. 514—Securifv forfeiture of, 

-One W.S. was ordered to show cause wby be 

should not be required to Bj'’® f 
behaviour under s. 110 of the Cnm. P--®' 
and the order was made absolute. N. S and 
J S. oSered themselves as sureties ^bo. a ong 
with W. S„ executed a bond by which they 
bound themselves to pay a certain sum as penal¬ 
ty if W. S. should commit a breach of^be 
or do any aor likol, ro r,.u.c » brcaoh o 
the peace. A form of a bond undc-r s. 107 was 
by Listako substituted for tbc form under 
110 W. B. having been convicted of an 
ofieoce under s. 430 of the Indian ^ 

for having cut the bank of a canal distribu 
taty. which watered a viliage below b's v«llage, 

Ibe^ Magistrate passed an “f 

the hood executed by W. S.. and the sureties^ 

It was contended on revision. (1) ‘b®‘ ‘“o 
bond was void, the proceedincs having been 
under s. 110 of tbe Cnm. Pro. Code and W.8.. 
not having been called to show cause under 
T lO? ' (2) that no breach of the peace or 
act lik;iy !o cause a breach cf ‘be peace was 
established; (3) that inasmuch a.s ‘bo 
trato who convicted W.B.. under ^ 

Indian Penal Code did not order 
part of tbe proceedings in that 
Lquent proceedings were bad. and (4) ‘b®‘- »» 
acainst the euteties. the jodgment was not 
conclusive and that evidence b^® been 

adduced in tbe the 

security had been forfeited. Hfld, [l) that the 

bond e«cu‘®a by W.S. was bad >a'v. «or. the 

order was that be should b® bound over under 

B 110 and that the order forfeiting the 

security furnished by him must bo set aside. As 

the sureties bad agreed to the 

terms of the bond, which was bad in ‘be 
order passed against them was also Jl that, 

io cutting Che bank of the ^ the 

w R did an act likely to causa a breach of the 
Lee (3) tha the convicting Magistrate 

rfifiuU of the coovictioo, and no great delay naa 

i” 5?fo.'r o,f».‘r,o;rde“'.o“d“r -rL 

f'nr the Burotv to ebow cause against the 
for the surwy giuGH v. EMPEROR, 

?K. « 03 , or. (-25 0 . 440. 

N.Fy) 


iAA^u>\ _.9 514 —to heep the 

of abduction within the period ‘J 

bond. The quoetion for decision was J^bether 

the bond was liable to forfeiture, ^eld. that 

tbe bond was not liable to forfeiture, the 


188 


N, DAR, B. A. Lb' 










2195 


THE ALL INDIA DIGEST. 


2196 


Crlm. Pro. Code (Act V of 1898)— continued, 

po'i'ilule con-it^riucDce o( tbe oSence oocQlDitted 
bcin^ loo rcaioto to reuder tbe offender liable to 
fr rf t hfs boud- ^lUHAMMAD v. EMPEROR, 
7 P R. 1906, Cr.=4 Cr. L J. 278=1^9 P.L R. 
1906 [«., 22 P.R. 1911, CcJ 

(4461)—5. 514— Imprisonment, when ac¬ 

cused is nlrendy under recognizance — Forfeit^ 
ure of r€cognUaKC€,^\WheTe a Magistral© 
h'-is Ml filleted a sentence of imprisoomeot wilb 
tbe knowledge that the accused is under a re- 
cogrtiziuce to ksep tbe peace and has abstaiu- 
ed from makiog any order for tbe forleiture of 
the bond, held, tbac be could not, at a subse* 
quent period, order the forfeiture of tbe bond. 
GULKHAN^ V. EMPRROR, 26 P.R 1904. Cr. 
(3 C.L.H. 40G, F.l [F., 13 P R 1913, Cr.*7 
P.W.R. 1913. Cc.*39 P L R. 1913*18 lud. 
Cas. 403=14 Or. L.J. C7J. 

(44G2)—S. 514 —Pasf enforcement of penalty^ 
—When tbe penalty of a bond is only 
partly enforced under this boction, part of tbe 
penalty being remitted, neither the priocioal 
nor tbe sureties arc subject to further liability 
on the bond. QUEEN E.MPRESS v. NOa HLA, 
U B.R 1897.1901, Yol 1.117. lU.B R. 1897- 
1901. Vol. I, 26, R.) [R , 14 Cr. L.J 430*20 
Ind. Cas. 4 14. U B.R. 1913, IQr, 159.] 

(4463)—S. 514— Only one penalty of a bond 
^Accused and sureties not to be bound in several 
sums, —TbcT') cannot be more tbao one penalty 
of a band. Tbe accused and bis sureties are 
not to bo bound in several sums. KING E&l* 
PEROR V, NGA SUWE D.KUNG. U B.R. 1897* 
1901. Yol. I. 119, lU.B.R. 1897-1901. Vol. I. 
26, F.) [Relied on, 13 Ct. L.J. 62*13 Ind. 
Cas. 398-4 Bur. L T. 270.] 

(4464)—5. 514— Surety bond, forfeiture 
Individual and joint liability of prinicpal and 
sureties — Proadure, — Where a person enters 
into a bond for a certain sum to be paid to tbe 
Government il be should, witbio a certain 
period, commit tbe criminal oflence, and two 
persons subscribe an undertaking to be sureties 
for him, tbe proper procedure for tbe Magistrate 
who intends to confiscate tbe bond is to call, 
upon the Govoromeot or its representatives 
before him to declare against which of the 
persons liable it elects to proceed and for 
what amouQt, and to pass orders accordingly. 
In no case can an amount in excess of the 
amount secured by tbe bond be demanded or 
recovered from tbe person bound or bis sureties 
individually or collectively. The record of 
tbe conviction of the principal is sufficient 
evidence even against the surety* and it is 
not necessary for Government to prove over 
against the factum of the convietton o( tbe 
principal, to render tbe surety liable for tbe 
amount of the forfeited security. ALI MAHO¬ 
MED v, EMPEROR, 12 Cr L.J. 404 = 226 P L. 
R. 1911-11 lad. Cas. S88-3S P.W.R. 1911, 
Cr. (23 0. 440, Not F.; 21 A. 86, F.) 

(4466)—S. 5li—See Baid BOND, 36C* 749* 
10 Or. LJ. 251*3 lod. Gas. 188* 


Grim. Pro. Code (Act V of 1898)— con finned. 

(4466)—S. 514 —See FORFEITURE OF BOND, 
A.W.N. 1891, 133. 

(4467)—8. 514—See SECURITY TO KEEP 
THE PE.4 CB—Forfeiture of Security, 
25 C. 440. 

(4468)—8. 514—See SURETY, 10 Cr. L.J. 
294-3 Ind. Cas. 470, 

j (44G9)—S, 514 (I to 5)—See MAGISTRATE, 

Jurisdiction or — miscellaneous, Rit. 

Un. Cr. C. 20-Cr. Rg. 6-9—1869. 

(4170)—8. 514(1 to 5)—See SECURITY BOND, 
11 C. 77. 

(4471) — S. 514 (1 to 6)—Sre SECURITY 
TO KEEP THE PEACE — FORFEITURE OP 
SECURITY, 2 F.R. 1883, Cr , 12 P.R. 1871, Cr, 

(4472)—a. 514—See Nos. 681. 607, 608, 718, 
719, 738, 7d9, 740, 764, 819, 2603, 3746, 3810. 
4403. supra. 

514 (I to 5), 515--See APPEAL 
—General, Rat. Un. Ct, 0, 384*Cr. Rg. 35 
of 1888. 

(4474)—S. 614 and sek V, Form 10—Bond 
to keep the peoce—For/etfwre—Breac/t of the 
peace to be the probable anti not possible result 
—Attempt to poison a person^Not entailing 
forfeiture,^ fi bond to keep the peace cannot be 
forfeited except on proof of tbe commission of an 
ofience involving a breach of tbe peace and tbe 
u^^e of tbe word * probably’ in Form 10, scb. 
V of the Crim. Pro. Code. limits forfeiture to 
cases iu which a breach of tbe peace is the 
' probable ’ and not merely tbe possible result 
of tbe act of tbe person bound over Thus a 
oooviction for theft or for wronglul confine* 
meot and extortion or for tbe abduction of a 
woman or, as in tbe present case, a secret 
attempt to poison h person, cannot reasonably 
be regarded as an ofience wbicb would probably 
result in a breach of the peace* AHMED GUL 
V. CROWN. 22 P.R. 1914, Cr.*262 P.L.R. 
1914-15 Cr. L.J. 60S-2S lad. Cat. 517-47 
P W R, 19U, Cr. (18 W.R. Cr. 63. 19 W.R. 
Cr. 48, 7 P.R. Cr. 1906, B.) 

(4475)—Ss. 614. 106 {^Crim. Prj. Code, 
1882. $$. 514 and 106) —Sureip—Lia6tftfv of 
representative of deceased surety, —Tbe words 

persotis bound '* in 8. 614, Crim. Pro. Code, 
1882. do not include tbe representative of a 
deceased surety who had bound bims^eU under 
8. 106. GULAB SHAH V. EMPRESS. 22 P.R. 
1894, Cr. 

(4476) —Ss. 514, 107— Fatfurc to take action 
under s. 514 against person forfeiting recognis¬ 
ance to keep the peace^ whether bar to fresh pro¬ 
ceedings against him subsequently. —The fact 
that no immediate action under s. 514, Crim« 
Pro. Code, is taken ag>&inst a person under a 
recognizance to keep the peace or against his 
surety, on tbe coLViction of tbe former of an 
ofience involving a breach of the peace, does 
not bar the taking of such proceedings at a 
subsequent time, as for example, after tbe 
appeal time has expired, or, after an appeal by 
tbe principal has been dismissed, EmPEBOB 
V. Baja Ram, A.W.N. 1903, 237»26 A. 202. 
(1 O.L.B. 134, 3 C.L.B. 406, Dies,) 
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—Sa 514. 1 \ 0 ’-Surely for appearance 
• «p to the conclusion of the 
appear-Forfeiture of secun-y 
sto^od surety (or the uppeuaiice m 

the oooolusioo of the ohs-’. of» •“'‘Vro rode 
been celled upon under e. 110. Cnm- Code, 
to furuish security (or Rood behaviour. The 
Court found the case proved against 
and he was directed to produce bis aunties, but 

he failed to appear. 
ordered forfeiture ol ibe 

the order ae to (orfeituro was correct. mm 

was not complete, and the Magistrate a duties 

kioonneotion therewith were not at ''o 
the culprit had appeared with his ''.ht 

executed bis bond. It cannot he said that the 
petitioner’s liability ceased «hen the Cnurt held 

thattbo oa-e was proved^ J 74* 

CROWN. 32 P R. 1914. Ct. = 16Cr. L.J.74- 

28 Ind. Gas. 666. 

(4478)-Ss, 514. 515-S« SBCOBITY FOR 
GOOD BEB.4VIOUR. 15 P.R- »905, Cr. = 2C . 
L.J.131. 

( 44791 -Ss. 514 a«d5l6-S«re(?/ bond to pro- 

duL accused before Sessions 

tor forfeiture if may be taken by a Magistrate 

Delegation of pouisr-ValilKtf.-Where a surety 

bond^ has been executed for the °J 

an accused person before a patlioular Court 

under s- 514 of ihe Grim. Pro. Code, 
to have the bond forfeited 
by that Court. 8. 516 of the 0°*^® 
ftithorise the dclegai.oo of power to 
forfeiture proceeding. U is only 
the power to direct levy of the 
a forfeited bond. HIRA 

PBBOR, t4C.W.N. 259*3 Ind. Gas. 413*10 
Or. L.J. 248. 

{4480)-8s. 514 and 
BOND, 10 Or. L.J. 248-3 lod. Css. 113. 


(4481)-S3. 514. 529. S 3 l-Dond for appea^ 
ance-Lteilure of bond for ^ 

Jurisdiction of Court to orner forfeiture iuega 

S-Irregulinty.^A . 

trate at Karjat. The accused 
appear on the day fixed (or the Ma^is 

trate at Karjat issued a nouce to the accused 
under s. 514 of the Crim. Pro. Code to^show 

cause why the reo®R"'®*“°®,^®"L. ..nueed was 
Iq tb0 meanwhile, the aooafi 

Sipin who 'forSf thl -directed 

l^‘-utdrs.^5\Vasic^ 

who had taken the 

accused bad to appear on the date of the default 
B.631o( theOrim. Pro.Oode °?'Lt. 

prooeedinga in a wrong plaw and 
local jarisdictio^ In « 

-cJlTTM-Tcrl L J. M5-a» Ind. C... 

40S. 


(4482)-Ss. 5U. 545{ = Crim. Pro. 
ss. 544. 545|-P>;ouisions of s. 545. •/ 

o/, to sums reaUted undc> s 
Los for the payment of expenses or 
tion under the above s. (545), do not aPPy 
rsums rcUizsd bv (or.situfe 
under 3 5H, Crim. Pro. 

PKESS V. NGA LU MaUNGi L 
1892. 412. 

_S.31S(=1882. 8. 513; 1872. s. 398. penult 

para). 

(44®3l S. 515 -Pouter.? 0/District Magtslrate 

above -ct.on s.ys that . orderB 

p«sed under the section by ^"7 
other than a Presidency 

Maffistrate.may be revised by ' he Distriol Magis 

trate. Therefore, the uh^ny 

widoJt powers of revision and can deal with any 

nr3«f M?sed by another Magistrate under 

s 514, wbaieverit may be. 

order the District Magistrate should give not ce 
J^'the^ersrn^ike.y to be afiected J^rej^dioial^y 

SssfSTlTB’n8?9.a.'., 

4484 )—S. 515 -Sce Nos- 608, 819, 4048, 
1473. 4478. supra 

_S, 516 (=1882. 3. 516 ; 1872, s. 398,last 

para). 

(44851-8. 516-S« No. 4479, supra. 

_3 317 11832,8. 517 ; 1872. s, 418 : 1861. 

a. 132-A). 

Sie CONFISC.\T10N. 

lAiaat — S 517 (-Cri’tt. Pro- Code, 1872. 

1874.no. 329 . 2 Weir 665. 


-ems right.^. to d-r-t -ts 

E^rr:o%o^ntr:f 1^ the p.^ 

^on in which it 18 found or o.herwis-^ HIGH 
Sort proceedings. 20th July i875. 

no. 1498, 2 Weir 986. 

r;-;r°o"rr9.‘:, irj,or’;uA^ 

that obfttnoter. LaKSHMI N^AY g Cf* 

Inspector Ubeagan. 9 ® ® >j r d kq 
L J 273. [P.. Ulnd.Cas. 233 -8 N.L R. 69 

= 9 Or. L.J, 639.J 
(44891-5. 817 (-s. 517. 

Essential for an order under the Mclicn- An 
frdM under a. 617 may he passed, even though 
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Crim, Pro. Code (Act Y of 1898)— 

there h^s been no conviction or oSence proved^ 
in the property produced has been used. 

A CfJiirL before which an offence is tried has 
the power to make orders respecting properties 
produced before it. if it appears that any offence 
ha< bT' O <ommittod, irrespective o( ihe charge 
or ib‘j result of it. MUDAL#! CheTTY v. 
VODDA Pkkia Rangan, 2 Weir 666. 

(14i>0l — S.517—Or icr resfraini«g ih^ honoilr- 
«nc? of a Tlundi. —A Magistrate has no power to 
direct that a particular firm should not honour 
a hundi drawn on it. on suspicion that the 
parties to the hundi had been guiltv of some 
offence* Byas Hakdeo Das v. KING Eil* 
PEROR, 1 A L J. 607. 

(4491)—S. 517— Order (if eonfisc'idon of bo<its, 
—A boat cannot he regarded as an instrumout 
for the commi'ision of an offence such as is 
contemplated in s. 517. JAUIP Gazi v. EM¬ 
PEROR, 8C.W N. 887«1 Cp L.J. 849. [F., 24 
M L.J- l*H M.L T. in^lOVi M.W.N. 851 
*18 Ind. Gas. 17 I * 14 Cr. L J 27. 6 Cr. L-J. 
411; li., 34 C. 98G«11 C.W.N. 1046.] 

(4492) —S. 517— Order reO'trding custody of 
minor childreii. —A M igistracc canuot, under 
8.617, Grim. Pro. Cidoi m*ke an order regard¬ 
ing the custody of minor children, inasmuch as 
childrou arc not “ propertv.” /n re THOWKa 
Ramalakshmi. 1 Weir 348»2 Weir 665. 

(4495) —S. 517—Or<ic>* reg(ltdin<) property, 
the subject of (hi-ft ^Discharge of nccused. —An 
order of a Magistrate directing that the money 
obtained by the Police from the persons to 
whom tbe same bad been lent by the tbiefi 
Bbould be paid ovor to the complainant, is 
authorized by the terms of s. 517. BOYA 
TAKIRUGADU V. CHATAKONDA SlVATTA, 2 
Weir 440^2 Weir 670. 

(4494)—S* 517.—Where a person accused of 
theft has beeu discharged, tbe proper order for 
a Magistrate to pass with regard to tbe pro¬ 
perty produced before him in oonoeotioo with 
the case, is to direot its return to the person 
from whoso custody it was taken. Vada- 
LAPATTA SUBBAYYA V. PONNANGY NABA- 
8AYYA. 2 Weir 673. 

(4495)—S. 517.—On the discharge of an 
accused, an order for the disposal of the pro¬ 
perty produced before bbe Court must only give 
it back to the person from whose possession it 
came. SAON GOUD v. SHBONANDAN LAL, 
14 C.P.L.R, Cr. 60. (17 B. 748, 22 B. 844, 1 

O.W.N. 661, i?.)3 

(4496) —S. 517 (=Crim. Pro. Code, 1882, 
3. 517).—A Criminal Court has no power to 
make an order respecting the disposal of pro¬ 
perty, unless it finds that au offence appears to 
have beeu committed regarding it or that it has 
been used for the commission of an offence. 
When the Court arrives at neither of these 
findings, the property should ordinarily be 
delivered to tbe person by whom it has been 
produced and, if it is produced by the police, 
it should ordinarily be returned by the police 
to the person out of whose possession they have 


Grim. Pro. Code (Act Y of 1898)— continued. 

taken it. If, however, there exists a bona fide 
doubt as to tbe ownerabip and a person other 
than the person from whose possessiou the 
property is taken m^kes a claim for it, a 
Magistrate may impose conditions on the per¬ 
son to whom it is delivered in order th%t it or 
its v^lue may be forthcoming, in case the rival 
claimant e^tablisbeR a title In re 8YED 
MOhidin Sabib, 2 Weir 667. (F., 2 Weir 668.) 

(4497) —S. 517.—When no offence has been 
committed r^gvrdiog property produced before 
a Courtt it should be returned to the person 
from whom it has been takeot after taking 
security from him for its production, when 
required. In re SUBnARAYAnu. 2 Weir 668. 

(4498)—S. 517—Swif to recover money made 
over wrongly by Magistrate•• Provincial Small 
Cause Courfs Act, $:h. II—Civ, Pro. Cod^a 
1882, s. 596—i4ppeaf.—A suit brought to re¬ 
cover money si^id to have been taken by tbe 
police as stolen property from a person suspect¬ 
ed of having committed an offence and nob 
returned to him after he bad been acquitted of 
tbe charge brought against him, but made 
over wrongly to another person, by order of tbe 
Magistrate, presumably under tbe provisions of 
8. 517. Crim. Pro. Code, is a suit of tbe nature 
cognizable by tbe Court of Small Causes, and, 
where tbe amount claimed does not exceed 
Rs. 500, CO second appeal would lie. MOTt 
Lab Ghose v. secbetary op State fob 
INDIA, 9 G.W.N. 495- 1 C.L.J. 385. 

(4499)-S 517 («s. SMofthe Code of W2) 
^Counterfeit coin in fosse^-Sion of a person ron- 
victed under s. 241. I.P.C-^Disposal '—A coin 
which is beyond doubt counterfeit, ought not 
to bo restored to the posses^iAn of a person 
convicted of having passed another like coun¬ 
terfeit coin, merely because it has not been 
proved that he has attempted to deliver it. 
Tbe only proper course is to destroy it. In 
re AITAVAIYAN, 2 Weir 669. 

(45001—5. 517 (»Crim. Pro. Code, 1872, 
8. 418)— Production of sample, effict o/ — When 
a portion of an article in bulk is produced and 
received in evidence as a sample of tbe bulk, 
the whole bulk is to be taken to have been 
produced before tbe Court witbin tbe meaning 
of s. 418. HIGH Court Proceedings, 1st 
APRIL 1800, NO. 673. 2 Weir 670. 

(4501)—5. 517—Fx/u6i/s in Criminal cases, 
return of -—Property exhibited in criminal case 
(excepting live-stock and properly subject to 
speedy and natural decay) should not be 
delivered to the person entitled to it, until tbe 
period allowed for the presenting ao appeal has 
passed, or, when such appeal is presented 
within such periodi until such appeal has been 
disposed of. QUEEN-EMPRESS V. NGA PAN 
On, L.B.R. 1893—1900, S5. 

(4502)—5. 617—Confrncf Act (IX of 1372), 
s. 178, proviso — Pawnee — Right to goods 
obtained fraudulently ,—M obtained tbe loan of 
a pair of diamond tto^afs worth Rs. 8,000 pro¬ 
mising toieturn them the same day. He did 
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Crim. Pro. Code (Act Y of 1898 )-coHa««ed. 

not return them. bAvine pawned them for 
Rg 4 030 to a Cheoty. M was convioled of 
criminal broach of trust and the Chotty was 

directed to return the diamond nnqats to the 

owner. The Chetty applied m revision for a 
reversal of the order. oontendmK that the nagals 
had not been obtained by oSence or 
Beld. that the proviso to »=. 178. ^Contract Act 

did not apply, and the ordT of the 
was jusfifiihlo in the oucumst.anees of the case. 
P4LANT\P?A CHETTY V KO SAYE. Cr. L. 

J. 88-8 I«d. Gas. 1201. (4 L.B.R. 25, 6 Or. 
li.J. 135, D.\ 4 L.B R. 13. F) 

(4503)—S. 517—Afaney stolen—Rule ns to title 

passing by mere delioery-Not 
Ibse^e of bona fidcs-Coi'.s .l^postM with other 

coins-Ooins ordered to be. eeror.d no. 

mth coins sfofen.-Where N f 

money which was stolen by him to S. a prosti 
tute. who received the samo knowing >t‘o J® 
Btolen »Dd S handed over a portion of the 
money received by bet f. a shroff woo deposited 
Twith other coins: Heli, 
title to mooey passes by m--re 
ed to oases where the 

Ad6 aod that tbe order o( tba Migiscrite 
ordering tbe resloraiion of money in the present 
r. p.»p.r. Tbe 0bja«,i,.b 
ordered to be restored were not shown to have 
been the identical ocins that were the subject of 
the theft, is cover... by exola-iat^n to i. 5H. 
aoNi v. Crows. * SL.R 255-li Ino- 
8Bi = 12 Gr L J. 397. 

(4504)—.S. 517—Currency note-Pnsses by 
delivery-Prrwi nctnaU't entitled. Where 
person was couvictel of tbelto currency notes 
which he has parsed bv delivery to ^ 

persons, from whom the Police 
?bo conviot.og Magistrate should direct that 
iSe currency nous should b® tetun^d fo the 
person f>omwhom they were 
finds that som. other p rs *o ^ 
to them. SunBAMVNIX lYBIt v- J'VALI 

AKOAOl PAItKUDOtM StHlK, ^ 

870-11 Ind. Cas. 384-12 Gr. L J. 400. 

14805)-S. fil7-./uiris enlrnited 
Prio« realised bv their s^le but not pad to 

OWner-M^sapproprialion of 

Contract Act (iX of lS7il. 109. 3. A 

entrusted certain *:.h c tb« 

sale Tne jewels wore found with 
appolUnt. who had received ‘5''““ 
D It transpired that B Bd.d 

under fi. 617. Crim }nd 

V. Maung tun van. 12 Crl^j. «7-ll »na. 
Gat. 1008. (4 L B » IH. 6 Or L.J. 125. D., 

4 L.B.E. 26, 6 Ct. L.J. 136, «.) 

(46061—S. 517 —BxpJanafion—if«antn9 w 

^SSeLn'^ and -ezc}uinge"-Decre.o^d 

noUSaU of proptrly— Review ^ Practice 


Crlra. Pro. Code (Act Y of 1898 )—confinwed. 

Criminal Court.—lo 1906, the accused brought 
a false case on a forged pro-note against one Kau 
Gyi. obtained an ex pntte decree and at a sale IQ 
execution of that dtcrco purchased his garden. 
In 1908. the accused was convicted of forgery 
and perjury and Was sentenced to a long term 
of imprisonment. The Government, being 
satisfied of tbe justness of Kan Oyi’s claim to 
hU garden, applied for revision of tbe criminal 
case against tbe accused aud oonicnded that the 
District Magistrate shouid have ordered the 
restoration of the garden to K in Gyi under 
g 517 of tbe Crim Pro. Code, read with the 
expUpations: H-ld. that the case was °ot 
coveted by the explanation to s 517 of the Code, 
aod that tbe Court could not look at the garden 
property acquired by the conversion or 


exebaoso of the forged pro-note into a decree. 
The words “ conversion ” and “ exchange must 
be taken m the.r ordinary sense. Pbey apply 
to such acts as the melting down of gold and 
silver ornaments and the cxch.nge of notes for 
cash. To bold that, i-' the present ciTCumstance, 
the pi*o- 0 Ote wa? convetUd into or exchanp^d lor 
iheffAcdert would involve ao undue ^traiuiog ol 
language, Tuo general rule is that a Crimmal 
Court cannot review its own decifau.ns, fcjil 
PEROB V. Nga Kb Moung, 12 Gr- L.J, 473 = 

12 Ud. Cas, 8. (7 A, 672, 10 B. lih U C. 42. 

ii.). 

(45071—S. 517 —Afogis(rrt(e—Order for dis- 
P 9 sai of properly-Ownershtp in th property dw- 
piited b.iwein the p trties.-A c^mpUmt of theft 
was lodg.id on behalf of a Tilukdar apinst his 
tenant who had cut and removed certain trees. 
The trying Magistca’.e acquitted the accused 
but he ordered the property (tbe wood) to be 
returned to the complainant. This order was 
coDfirm.:d by the District Mag..-=tralo on the 
ground that bbf-rc had been a previous decision 
of the Sutvav Officer that the owne^cship m the 
trees vested in tbe Talukdar. The acoused 
having applied to tbe High Court. Held, that 
the pmper order under the oircuinstances to 
make was that the wo^d should be fold and the 

proceeds retained by the Court 
ehowD to bo payable to one or other of the 
parties either in virtue of a decree of Court or m 
virtue of an agreement amot.g themselves, in »•« 
VisrSiMTA* 16 Bom B K. 931-2 Bom. Gr. 
c. 289 = 16 Gr. L.J. 111 = 27 Ind- Gas. 1S9. 

(4503)-S 517-See BOM. ACT II OF 1868. 
s. 14 . Rat. Un. Cr.C. 688 = Cr. Kg. 10 of 1894. 

Mengi_tj. 617— See APPEAL—OASES WHERE 

APPEAL LIES, 14 O.P L R. Cr. 60, 

(45l0)-8. 517-See OBSCENE PUBLIOA- 
TION. 9 A. 837. 

( 4511 )—3.517—See PENAL CODE, ss. 124-A, 
131, 37 P.W.R. 1907. Or. 

(4512,-8. 517—See STOLEN PROPERTY, 2 
A. 276, 2 Weir 664 =7 M.H.C. 233. 

( 4513 )—8. 517—Sfe Nos. 436, 448, 2691, 
3670. 3671. 3351. 3946, supra and 4676. »n/ra. 

( 4514 )-Ss 817 and Hi—Whether disposalof 
property includes destruction of property. -An 
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Grim Pro. Code (Act V of 1898)— continued, 

accus' d perjjou, charged with oegligence with 
regard to his dog, was, on cocvictioD seotenced 
to p kv u tine and the dog was ordered to be shot 
under s, 517. Heldf that the Magistrate's order 
dirc*rMit:g the de^truct’on w.is covered by s. 517, 
Crim- Pro. Code. Id the case of valuabJe 
anunaN which arc dangerous, the order should 
bo (0 direct the owner Co take such order wicb 
them as will prevent ri?k of danger to tbe public* 
A breach of ^ueb order would be puDisbable 
under s. 188, Penal Code- Under s. 144, Cnm. 
Pro. Code, the Magistrate can i^sue orders 
boforo mischief oc *ur?. QUBBN^EmFRRSS v 
liXAW Zan Hla, L.B R. 1893-1900. 579. 

(4515)—Ss, 517, 518, 520—Powers of the 
appellate Court—Portxes ordered to establish 
their claims to property in tiUpute in a Civil 
Court. — The appellate Court has« under 9. 520, 
Crim. Pro. Code, the t-ame powers, as tbe 
Court which tried ibe crimin^.l case originally, 
to pnvs an order under s. 517 of tbe Code, 
directing the parlies to get their claim to any 
property, produced before it or in its custody 
regarding which any ofienco appears to have 
been committed, established in a Civil Court. 
AZMAT SHAH IvHAN V. KING EMPEUOR, It 
A.L.J, 462s8S A. 374«14Cr,L.J 526»20Iud. 
Gas. 1006. 

(45IG) -Ss. 617, 5 20 {^Crim. Pro. Code, 
1861, 13*2-.*1. —Order under $. 132*A 

— Power Of nviSif.?i undtr s, 132*C.—Where do 
orders are p^^sed under s. 132*A tbe appellate 
Magistrate ha^ n * powers of reviaioo uuder 
s. 132* B- Where there is no proof of the 
commion ol an oQcdc?, orders under u. 132» 
directing that certain produce should be delivered 
over 10 tbe p vrMc*^ eni.itled thereto, caoDOt be 
passed. HIGH COURT PROCEEDINGS, 29Ta 
March L870,5 M.H c. App.2i. 

(4617)—5s. 517, 520 <»Crim. Pro. Code, 
1872, ss. 418. 419) —Sfoicn Oov>>rnvinUcurrency 
note, prop-r order regarding—Disposal by 
Magistrate,^ Where a stoleo Governmeot 
curroDcy noto has been delivered to a bona fide 
holder for value, ao order directing its return 
to the person from whom it was stolen, after 
the coQviction of the thief, is not a proper 
order. In the matter of C.^PTAIN JIICHBLL, 
1 eX.R- 839=3 G. 379. [2?., 73 P.R. 1878, 

83 P.R. 1890, 19 0. 62.] 

(45l7-a) —Ss 517, 5''0 ( = Crim. Pro, Code, 
1872, ss. 418, 419)—Order il/agisfrafe/or 
disposal of property produced bef<>re hixn—Appeal 

— * Court of appeal.'^ scope ol Ou txptession .—An 
appeal lies merely against an order passed by a 
Magistrate, unde r s. 419 of the Grim. Pro. Code, 
X of 187*2, for tbe disposal of any property 
produced before him, independently of whether 
there has been an appeal or not against tbe 
ooDviotioD or acquittal in the case, relating to 
tbe property. The words, “ Court of Appeal” 
in s. 419, are not necessarily limited to a (3otirt 
before which an appeal is at tbe moment 
pending. Where a stolen Governmeat currency 
note was cashed with B and on conviction of the 
thieff the Magistrate ordered the return of the 


Crim. Fro. Code (Act Y of 1898}— confinz^ed. 

note to B, held, that th^ Bessions Judge was* 
under s. 419, tbe proper person to deal with an 
application made by tbe owner for the reversal 
of that order. 7n the matter of CAPTAIN 
MiCHELD, 1 C.L R, 339 = 3 0 379. [F.,9M 

448 = 1 Weir 672 ; R., 2 A. 276. 14 C.P.L.R. 
61, 17 C.P.L.R. 107. 1 A.W.N. 150 ] 

(4518) —Ss. 517 and 520—Fielding as to posses^ 
sion-^Jligh Court's powers of revision. —The 
High Court canoot, in revision, interfere with 
the fioding of fact by tbe Disi riot Magistrate, 
as to the person from whose custody the 
properly was taken. VaDALAPATTA SUB- 
BAYYA v. PONN.^NQY NARASAYYA, 2 Weir 
673. 

(4519)—Ss. 517, 520—Disposai 0 / property by 
Magistrate— Revision — Criminal cases — The 
words ' Court of appeal ' io s. 520 of tbe Crim. 
Pro. Code, merely imply the Coutt to which 
appeals would ordinarily lie, and do not mean 
that an appeal must he io the particuUr case 
in which an order ha? been p^issedas to property, 
A Magistrate of tbe Firi*t Class acquitted the 
accused of the offence under s. 411, Penal Code, 
with which be whs charged, but ordered tbe 
property, subj-ct of the charge, to be delivered 
to the complainaut, and che Ssssious Judge 
agreed with tbe Magistrate: Held, that tbe 
finding of fact not being obvi^u^ly wrong could 
not be interfered with od revision* Beld, also, 
that the order as to delivery of tbe property 
also could not be interfered with on revision. 
Id such cases the only effect of the order of 
tbe Criminal Court is that it determines which 
of tbe parties should be left to sue m the Civil 
Courts. Bhagat Ram v. CROWN, 96 P.L.R. 
i911»lllDd Gas. 584^12 Cr L.J. 400. (9 
Bom. 131, Appr.) 

(4520)—Ss. 617, 520—Cwrrfncj, note—Theft 
—Bight o/booa fide holder—Erroneous disposal 
under $. 617 by lower Court in disregard of — 
Superior Couri's power to set aside.— Where 
currency notes, or current coin, have been 
erroneously disposed of under a. 5)7, the re¬ 
payment of an equivalent might, in justice, be 
ordered. Tbe inteDiion of tbo legislature, in 
adding to s 620. Cnm Pro. Code, was obviously 
to enable a superior Court to g)ve effect to aa 
order setting a^^ide tbe order of ihe losvet Court, 
if that order has been carried out, by directing 
restitution of the property. Property in a 
baok-note (or currency note), passes like that 
io cash, by delivery, and h party taking it bona 
fide and for value is entitled to retain it as 
against a former owner from whom it h4S been 
stolen. BODOM-AL KlSHINCHAND V. CROWN, 
S S L*R. 153 = 13 Or. L.J. 21=13 Ind. Gas* 
213. (1 S-L.R. 468, F.) 

(4521)—8s. 517 and 520—See APPEAL- 
OASES WHERE APPEAL DOES NOT LIB, 30 C, 
690 = 7 C.W.N. 634. 

(4522)—Ss. 617, 620—See DISPOSAL OP 
PROPERTY, 9 C.W.N. 549. 

(4523)—Ss. 517, 520—See RESTORATION OF 
Property, A.W.N. 1893,61. 
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(4524)—Ss. 617, b2‘i~Immoveable property— 
Bestoration, order for—Criminal trespass not 

attended with force-" Propeny ” 
not apply to immoveable property.- o. 517 oi tne 
Ccim. Pro. Code haa no application to immove¬ 
able property. (1 Ind. Gas. 202=13 C W.N. 
77 = 36 0. 44 = 9 Ct. L J. 294, F.) Whore the 
accused dispossessed the complainant of hia 
garden by breaking the padlock oi its gate, but 
used no force or violence and were convicted of 
the oflence ol orimmal trespass. Held, that the 
Court had no power to order the restoration 
ol the garden to the complainant under a. 5^ 
of the Crim. Pro. Code, not under s. 517. as the 
latter did not apply to immoveable property. 
BISWESWAB SINOH V. BHOLANATB PATH.\K, 
13 Cr. L.J. 175 = 22 ind. Caa. 751 = 18 C.W.N. 
1146. 

(4525)-Sb. 617 and 522-See RESTORATION 
OF PROPERTY, 13 C.W.N. 77=36 C. 44*1 
Ind. Caa. 202. 


(4626)—Ss. 517. 523 l = Crim, Pro. Code. 
1383, ss. 517. 523‘ —Scope of secUons-Duty of 
Magistrate to make enquiry regnratng posses* 
sion.-S. 623 must be couBned to properly 
seized by tho Police of ibcir own motion, in the 
exercise ol powers conferred on them by law. 
wbicb seizure requires to be reported to a 
Magistrate, for instance, sr-izute under 
54 (4). 165 and 166. 8. 523 cannot be held to 
apply to property which is produced before a 
Court in the course of an ^-nquiry under a 

search warrant issued by it. To such property 

6 . 517 alone would apply, aod if no oflence is 
found in respect ibeteof, the C^ourt can make 
no order ; the property must be e'veo backinto 
the possession from which it came. [Doubf.a. 
26 B. 652; F.. Rat. Un. Cr. C. 

R. 1893—1900, 324. 22 B ^^4. 14 C.P LR. 
60. 23 B. 314. 29 M. 375 = 4 Or. L.J. 233.] As 
the basis of an order under ibe section, the 
Magistrate should make a specific investigation 
touching the rights, not property, but of Dos^es^ 
eiOQ. olaiinod by the applicaots. LireRATAN 

Lal RANQILDAS. 17 B 748. 

(4S27)-Ss. 517 and 523 ( = Cnm. Pro. Code, 
1882, ss. 517. 523)-Property eeg'’rdi'.g whwh 
■ no offence has been commitled. dis/josal 
general prinoiples, Courts are bound o 
property to the poesession of those froni 
it is taken for purposes of juaMoo. 

Court is ol opinion that an ofience bas boon 
committed in respeot of that proper y, or 
it has been used for the commission of the 
oflence. QUEEN EMPRESS v. AHMED. 9 M- 
448 = 2 Weir 671. (ft . 14 P-L-B „60jf'»• ‘7 
O.P.L.R. 107(110), 14 Ct. Jnfq 

Oas 171 = 24 M.L.J. 1 = 14 M.L-T. 431 = 1313 

M.W.N. 851.) 

(4629)-Ss. 617, 623 (^Crim. Pro. Co^. 
1882. ss. 617. 523)-Properlyinregard iowhwh 
no offence is proved-Prop^ a 

property is produced from the ..* 

person,’^ who is charged with dacoily. but the 
Eoouaed is louod not guilty of the oflen« 
ohetged, the proper order regarding it « one 


to return it to the party from whose possession 
it has been produced. In the matter of the pelt* 
fion 0 /MATI vlflOSH, 1 C-W.N. 561. [ft.. 14 

C.P.L R. 60.] 

(4529)—Ss. 517 and 523, inapplicnbiUty of, 
in case of death of accused before trial-General 
rule.—'Sho accused, in this case, was charged 
with criminal breach of trust in respect of 
certain jewels. The jewels were recovered by 
the Police from the person#:, with whom the 
accused bad pledged them and sent to the Court 
of the Magistrate. The accused died before 
the dale fixed for bis trial aud the owners of 
the jewels, alleging that the deceaeed bad bot- 
rowed the same from them, applied for an 
order for the restoration of the jewels to 
while the persons, with whom the accused bad 
oledeed the jewels, prayed that they should be 
returned to thorn. Held, that, of the two 
B-'i. 517 and 523. containing the •’Ules to 
disposal of property, an order undi r s. 517 can 
be made only on tho conclusion of an enquiry 
on trial and ih't section, therefore, could not 
be applied to the present case, lu which the 
trial was not only not concluded but was even 
not begun. Also, ou the facts of the case, 
8. 523 had no application, because there was 
nothing on the record to show to whom the 
jewels belonged and there was no obligatinn on 
the Magistrate to hold an enquiry, simply lot 
the purpose of deciding whether the property 
claimed was the proparty of the petitioner. 
The ptosenl case, therefore, not cnmmg 
the classes contemplated byes, 523 and 517, 
there is nothing to authorise the Magieirate to 
depart from the general rule that properly taken 
under the authority of the law for a particular 
purpose should, on the fulfilment of ibat, pur¬ 
pose. go back to the custody whence it was 
t>ken. In the waffer o) KUPPAMMAL, 29 M. 
375 = 4 Cr L.J. 233. 


(4630»—S3. 517, 523—See CONFESSION- 
CONFESSIONS MADE TO POLICE OFl'lCBBS, 

9 B. 131. 

(453l)-S3. 517. 523-See RESTORATION 
OF PROPERTY. 22 B. 844, Rat. Un. Cr. C. 
536 = Cr. Rg. 7 of 1S91. 

(45321—38. 517. 645-Compl8inaot unable to 
recover eu 

—Rieht to oompoDsatioo under v. 645 \o} or 
to prosecution expenses-Receiving lottery ptioe 
bv false pretence-Order in reveton to refund— 
Mode of recovery—See PENAL CODE.BB. 24, 
420. 15 Cr. L.J. 555 = 24 Ind. Cas. 963. 

_S 316 (*1882, 8, 618; 1872, 8.420:1861, 

8 . 132-0). 

/ 4533 )_S 618 —Order (o be passed under 
emergent cireumatances.-lo a case under Chap. 
39 tbo Magistrate is bound to base hts order 
upon the finding of the jury. An order under 
a 518 should be passed only under special and 
urgent oircamstances calling for immediate 
action. In re DOYabam. 1 J.O. H- 

( 4634 )-B. 618 -S «8 Nob. 8604, 4616,supra. 
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Crim. Pro. Code (Act Y of 1898)— coHiiTtued, 
-S 5i9 (=1882, 8. 519). 

—S, 5[\} { = Crim. pro. Code, 1882, 
$, 5110 -i>cope ,—The ooJy power coDierred by 
tbc! by which a bona fide purchaser of 

lci» property can cbtaio compeosatioQ, is 
when morjey b «s been found io the possession 
of the thief at the time of bis arrest, in which 
case the whole, or a portion of such money, 
may be directed by the Court bolding the 
trial to be baoded over to the innocent pur- 
cha.«ef, at the lime of bis restoring the stolen 
property to the true owner. In ilie matter of 
Kakim Bakhsh, A,W N. 1886, 291. 
t45H6)-^S» 519—No. 8504, 

(465*7)— Ss 519. 545 (^Ctini. Pro. Code. 
1982, ss. 519, oibt^ Stolen properly—Payment 
of compensahofi ordertd to mort<^o(jee,^Wvete 
in a conviction under s, obOof the Penal C de, 
the M.igi.NifHte ordered a portion of the fioe 
imposed to be paid to mortg>igoe who h<d in 
pood advanced m^oey to the accu*^ed on 
the security of the stolen property, held that 
8S. 519 and 54.^ did not apply to the case since 
DO injury was c aused to the mortgagee by the 
oBence. and since payment could bo ordered 
only out of the proceeds of tbe property found 
in ih- p of tbe accused. QUEEN- 

EMPRESS V Rama Rat. Un. Cr. C. 631*Cr. 
Rg S3 of 1892. 

(4588) —Ss 519, 645 ( = Crm. Pro. Code, 
1882, ss. 519 645)— Coynuensaiion to tnno:eut 
purchaser of s oun property* S. 619 only 
authorises payment, to a purchaser of stolen 
property, who buy^ in ignorance of theft, of 
cujnpen$>aHon out of any money found in posses¬ 
sion of tbe party guilty of theft Where no 
moijby is found lu podsession of tbe party cco- 
vicUd. tbe purchaser cannot bo compeosated 
out of tbe liue imposed upon the accused* In 
re PUYUTHhNNl PkamuthU. 2 Weir 671. 

(4639)—Ss. 619 and 545— Coniptnsalicn for 
pledge 0 } UMn property.—Kxk order lot com¬ 
pensation cauticjt be made in favour of tbe 
pleagee of a etolco property, as the theft does 
not gaUae any i jury to the pledgee or give him 
a right oi action. In re SRINIVASA BHATTA, 

2 Weir 672. 

(4540, —Si. 519, 545—See STOLEN PRO¬ 
PERTY, 3 Bom. L.R. 764. 

-S S20 (^1882. 8* 520; 1672. $ 419 ; 1861, 

8 132B) 

(4541)—S. 520— powers of a 
Dxsifict M tg\s talc. —A District Magistrate is a 
Coufvoi Kevidiou as tegtrds ail Magistrates io 
his And, as such, has full powers to 

act under regarding orders of subordinale 

M/igiyIr4.(6^ u*iilcr s. 517. VADALAPATTA 
SUBB-vYYA ^ PONNANOY NaRASAYA, 2 Weip 
673 

( 454 * 2 ) _g avvellatt Coxirt to 

pass orders r.>gardi^^ property brought before a 
Court.~Wb.eiB a convicts 

a person ot theft, pa'*®.® regarding the 

property produced beti?'® appellate 


, Crim. Pro. Code (Act Y of 1898)-confinued. 

Court, on appeal from the conviction, has no 
power to miike an order under a. 520, 
Locanada Iyer v. Seethal. 2 Weir 674, 

(4.543)—S. 520—Discosaf of pnperiy—Order 
passed by first class Magistrate - 6'eHteiice con- 
, firmed by Sessions Court ^District Mig>strate 
; varyvig the order in revision^Jurisdiction — 
Notice to the of^er side neces'^ary-** Pracli'e and 
procedure.-^In decidiui^ a o^se, a trying Magis¬ 
trate of tbe first class convicted and seuteoced 
the accused and passed an order disposing of 
tbe property produced before him. On appeal 
to the Sesaiona Court, tbe conviction and sen¬ 
tence were confirmed and tbe orders as to the 
disposal of property left untouched. Subse¬ 
quently, the District Magistrate, on an 
application having beanmide to him, varied 
tbe order without issuing any notice to tbe 
other side. Held (1) that tbe District Magis< 
tcate had no jurisdiction to interfere under 
s. 520 of the Crim. Pro. C>ide, (or be could 
intitfere as a Court of revision only where there 
bad been no appeal to the Sessions Court. 
(2) That the D^triot Magistrate should not 
have disposed of tbe matter without giving 
notice to tbe other side. In re LaXMAN 
Ranqu Rangarl 13 Boro LR 131^9 Ind. 
Cas 947«12 Cr. L J 169»38 B. 253 

{45J4)—B 6^20-See ACT IX OF 1872, ss. 76, 
103. 3 C. 379*1 C.L R 339. 

(4545)—S. SiO-See Noa. 3504, 3671, 4059. 
4515 to 4523, supra* 

-S. 521 {*1882. s. 521). 

(4546) —5. 521 (*Crim. Pro. C‘>de. 1882| 
s. 521)—Trunf 0 / suffi. unt grounds for } rocee'iing 
unier the section —Where a Mig<stra'p s^Hffies 
himself that there is no soffiuent reason for 
proceeding under s 5M, be ih at bb^>ty lo let 
th» ma^er dr^p. ISSUR Ohundrr NATH v. 
Kali Charan Nath. 11 C-L.R. 233. (\ C.L. 
R. 486. F.j 

(4547)_S5. 631, 526 {^Cr'tn. Pro. Code. 
1882, ss 521, 526 )—of member by 
foreman—Verdict'^Disotedience — P.nal Code, 
s* ls8.—Wheie a member of tbe jurv appointed 
und cs. 521. Crim. Pro. Code, fell ill, Hui tbe 
foremno, unknown to the C'‘>ur^ sub-tituted 
another man in bis place, and tbe Mig^strate, 
accepting the opinion of tbe majority* made an 
order uuders. 526. Crim. Pro. Code. held, that, 
as tbe order was not ba«ied on the report of a 
properly constituted jury, disobedience to such 
an order w^uld not be punishable under s. 188, 
I.P.O, EMPRESS V. DHOIBUB CHUNDEB 
DaTTA, 10 G L.R. 193. 

-S. 322 (=1882. 8. 522; 1872, 6 834). 

(4518)—S. 522—Scope and object of .—The 
object of Cbc provisions of s. 522 is to enable the 
Criminal Court, by a summary order, to restore 
tbe state of things which exi'^ted at tbe time of 
the dispossession by the convicted person or 
persons. It cannot go behind tbe state of 
aftursat the time of the forcible ejectment 
leading to the criminal prosecution* Where an 


\ 


1 


X 








3309 


THK ALL INDIA DIGEST. 


3210 


Crlm. Peo Code (Act V of 1898 )—continued. 

suotioa-purohaser o{ a mortgaged property wag 
pat in possession ot the property, the tenant 
being ejected* and the auction putohasec was 
Joroibly ejected by certain persons, held, that, 
upon the conviction o£ the latter* the auction 
purchaser was entitled to be restored to the 
actual possession which he held o( the house at 
the time o{ his ejectment, that the tenant bad 
no right to any pogReagioo and that be should 
seek his remedy in the Civil Court. RAMESWAR 
MARWARI V. BlSWA NATH BANERJBE, 5 C. 

Q. N. 374. 

(4549)—S. 522—Order under the section, when 
could be made.—I d order to justify an order 
under e. 622, Ctim. Pro. Code, the Court must 
find, first, that the ofience ol which the accused 
is convicted was attended with oriminal force ; 
and. secondiv, that a person has been dispos¬ 
sessed of immoveable property by the use of 
such force. CHURAMaN v. RAM LaL. 23 A. 
341 = A.W.N. 1903. 59. (25 C. 434. 27 C. 174. 

F.) [F., 11 Ot.L.J. 594 =8 Ind. Gas. 219 . 

4 Cr L J. 293 = 54 P.L R. 1907 = 12 P.R. 1906 
Or.. 15 Cr.L.J. 275 = 112 P.L.R. 1914*14 P.W. 

R. 1914=15 P.R. 1914. Cr. = 23 lod.Cas. 483.] 

(4550)— S. 622 — Order under the section, 
when can be made. —The words “an oflenoe 
attended by criminal lorco” means an oneoce in 
which oriminal lorce lorms ao ingredient. To 
eupportan order under b. 622, Grim. Pro. Code, 
1882. it must bo found that the dispossession 
was by the use of “ criminal force ” as defined m 
B. 350, Penal Code, and not merely by the show 
ot Buoh force. The otfeiice of being members of 
an unlawful assembly is one in the composition 
of which the use of oriminal force does not eoter, 
though the show of criminal force may exist. 
Therefore an order under s. 622 oannot bo passed 
on conviction for being members of an uulawlul 
assembly. RAM CHANDRA BOBAL v. JITYAN- 
DBIA, 23 C. 434 = 2 C.W.N 305. <29 W.E. Cr. 

64, 1 O.W.N. ccWi. F.) 

1914, Cr. = 112 P.L.R. 1914 = 14 P.W R. 1914. 

Or. = l6 Cr.L.J. 275 = 23 ' 

26 M. 49 = 12 M.L. J. 447 = 2 Weir 676 ; F.. 26 
A. 84l = 23A.W.N. 69, 27 C. 174 = 4 O.W.N. 
307, 6 O.W.N. 250 ; R., 23 B 494, 4 C.W.N. 
308,4 Cr.L.J. 293=12P.R. 1906 . Or. = 64 P.L. 
R. 1907, 14 Cr.L.J. 172=19 Ind. Cas. 172, 
Com. 6 Cr.L.J. 278 = 11 O.W-N. 467.] 


(4551)_Ord«r under s. 522, when legal.—The 
KuliDgs of the Calcutta High Court go so as 
to Bay that actual force is necessary and that a 
show of force is not suSioient , 

authorise an order under s. 622. Held, t a , 
although the High Court is bound by the rulings, 
it is an anomaly that a person who avoids a 
breach of the peace by yielding to threats and a 
show of force should be in a worse position with 
teferenoe to his land than another who oflers 
forcible resistance, and to whom, in consequence, 
oriminal force is used. CHHAKOO MaNDAI. v. 
Emperor, If O-W N. 467=8 Cr.L.J. 278. (26 
0. 434, 37 0. 174, DoubUd.) 

(4662>—S. 633—Criminal/«’«. 

—The tana " oriminal fotoe ” used in e. 632, 

189 


Crira. Pro. Code (Act Y of 1898)—confinued. 

Crim. Pro. Code, must be understood as defined 
in 8. 350, Penal Codo, and to justify an order 
for the restoration of possession of immoveable 
property, under s. 522, Grim. Pro, Code, the 
dispossession must have been by the actual use 
of oriminal force and not merely by the show of 
suob foroe. SRI HABI SHOMB V- LAL KHAN, 

5 C.W.N. 230. 

(4553)—S. 522 ( = Cri»t. Pro. Code, 1882, 
s. 522 )—Order ptuinj possession—Reversal- 
Power of Magistrate to order restoration.—A 
crimioal Court is empowered to restore posses¬ 
sion to a party wbobas been dispossessed under 
3 . 522, Ctim. Pro. Code, when such order hag 
been set aside AS illegal by superior authority. 
KiBPAL SINGH V. fjABHU, 3 P.R- 1893. Cr. 
F.B. 

(4554)—S. 522 —Dispossession o/ iwmouea6/e 
properlp—Criminal trespass—No finding of use 
of criminal force-Order restoring possession of 
smmoveable property, legaUtv of. —In this cane, 
the applicants were convicted of criminal tres¬ 
pass. There was no fio-diog ot allegation that 
oriminal force bad been used in the commission 
of criminal trespass. Subsequently, the com¬ 
plainant made an application to the Magistrate 
for restoration of possession of the land in 
respect of which the trespass was committed. 
The Magistrate, purporting to act under s. 622 
of the Code and without calling on the accused 
to show cause, ordered possession ol the land 
to be restored to the complainant. Held, that, 
where there is no finding or allegation that 
oriminal force has been used in the commission 
of criminal trespass, an order under e. 622 
restoring possession of immoveable property to 
the complainant, cannot legally be passed. 
Although there is no explicit provision of law 
requiting thata Magistrate, who passes an order 
under s 522 of the Code, should give the party, 
against whom it is proposed to make the order, 
an opportunity of showing cause agaiust it, ha 
should do eo as a matter of duo exercise of 
iudioial discretion, PAN NyUN v. MauNO 
NYO. 3 L.B.R. 20 = 2 Cr. L.J. 377. 

( 4566 )—S. 522 —ilesforafion to possession— 
Time when order to be made— Whether to 
be made simultaneously with order of convic¬ 
tion—Notice to accused \f necessary.—It is 
not essential in law that an order restoring 
possession should find a place in the actual 
iudgment. It must be immediate, that is, 
directly arising out of the judgment of the 
Court oonvicting in the case, and without any 
fresh materials having in the meantime been 
produced. (4 O.W.N. 308. Expl.\ 23 B. 494 23 
W.R. Cr. 54, F.) Before ao order under e. 523 
is made, the accused is in law not entitled to 
any notice. Therefore, such an order passed 
four days after the conviction of an accused, on 
the express findings in the judgment, without 
any fresh materials and without any notice to 
the aooused, iscompetent and not without juris- 
diotioD. JATINDRA NATH V. EMPBEOR. i* 
Cr L.J. 172=19 lod. Cat. 172. [F., ISOr.L. 
J 975-14 P.W.R. 1914, Or. = a8 lod. Cat.468 
-16 P.B. 1914, Ce. -112 P.L.B. 1914.] 
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CrifD. Pro. Code (Act V of 189S)—continued. 

(45rjC) —S. 622— Civil and Criminal proceed- 
inns rflntingto same cau^e of action — Jurigiic* i 
(ion —Lapse of time—Cause of delay explained , 
— IlUqaliiy of order — Penal Code, s. 447— 
Complaint under s 447— Application for posses- 
sio^i under s. 522, Crim. Pro. Code. —K broaght 
a compJaiot UQ'*er 9. 447, I.P.C. for forcible 
seizure of bis land agaiDSt G, &nd G was 
convicted oq 20tb November. 1911. G filed a 
petition for revision in the Chief Court wbicb 
was rejected. G also filed a Civil suit and K 
applied (or possession under s. 522, Grim. Pro. 
Code, on the 18th January 1912. which applica¬ 
tion was consigned to the record room on the 
24th September. 1912. as the Civil proceedings 
wore going on in the Chief Court concerning 
the same land. Just after the Civil proceedings 
were disposed of in K's favour, be renewed bis 
application by a petition, dated l9tb June 191S* 
Tbo Magistrate allowed the petition and passed 
the order a/^ked for. G applied to tbe Chief 
Court on tbe ground that tbe Magistrate bad 
DO jurisdiction to pass order for possession, 
after such a loog time between conviction and 
order for possession. Held, that a ^lagistrate 
has discretion to pass order for possession under 
e. 522 of tbe Grim. Pro, Code, and it is not 
necessary for him to pass suob order eimuUane* 
ously with tbe conviction, and that there is no 
illegality if be passes such order at any time 
after tbe couviccion, i( the cause of delay is 
fully explained to bis satisfaction and tbe 
complainaut moves the Court promptly after 
tbe cause of delay has ceased. A lapse of 20 
months was not considered a very loog lime 
under the oiroumstaocesof tbo case. GHUIi^U 

Muhammad v. Kabam Singh. 14 P.W R. 1914. 
Cr.-112P.L R. 1914 = 15 Cc. L.J. 279-23 lod. 
Caa. 483-13 P.R. 1914, Ct. (33 B. 494. 14 Cr, 
L.J. 172. F.; 4 C.W-N. 308, Diss.; 25 C. 434. 
27 0. 174,25 A. 341, D.) 

(4557)—S. 522—Restoration of possassion of 
garden — Criminal trespass unattended with 
force —Order for restoration to complainant 
made by Magistrate—Order set aside by High 
Court—Effect of High Court's order—Whether 
order empowers Magistrate to re deliver pos¬ 
session.—The aeouaed wore eonvioted o( crimi- 
Dal tteapass into the eomplaioant’a fiardeo, 
uoatteoded with any force The Magistrate 
ordered that poasessioo of the garden should 
be restored to tha complainant. Accordingly, 
the possession was restored to him. Tbe 
accused moved the High Court which set 
aside tha order for restoration. The aocused 
then applied to the Magistrate for re-delivery 
of the possession of the garden to them, but 
the Magistrate refused tha prayer on the ground 
that he had no power to direct the Police to re¬ 
deliver the possession of the garden to the 
accused; Held, that the order of the High 
Court, setting aside the order for restoration, 
carried with it tbe inoident of restoration of tbe 
garden to the aooused aud that the Magistrate 
had power to direct the Police to restore posses¬ 
sion of the garden to the accused. BISWESWAR 
SINGH V. BHOLA NATH PATHAK. 15 Cr. L.J. 
222-22 Ind. Cae. 1008-18 C.W.N. 1147, 


Grim, Pro. Code (Act Y of 1898)—confinued. 

(4558)— S. 522 —Penal Code, ss. 147, 349— 
Restoration of possession of immoveable property 
—Criminal force, meaning of —Btofm;; with the 
coinmon object of causing violence to inanimate 
obj-.ct — Applicability of s. 522.— When the 
accused was convicted of rioting for causing 
violence in tbe prosecution of a common object, 
VIZ-, by destroying tbe complaioaut's fencing 
and raising a new feocing'on the complaioant’s 
land: Hefd—That violence having been caused 
in this case to tbe fencing only and not to any 
person, there was no orimioai “ force ” as defined 
ins. 349, I.P.C., and no order directing delivery 
of possession could be made under s. 522, Grim, 
Pro. C-^de. SaDASIH MAND.^I, V, EMPEROR, 
18C.W.N. llSO-19 Gp. L.J. 720-26 Ind. Caa. 
168. 

(4559) —S. 522—Sre DISPUTE AS TO POS¬ 
SESSION OF IMMOVEABLE PROPERTY, 27 
C. 174-4 C.W.N. 307, 4 C.W.N.308. 

(4560)-S. 522—See OBSTRUCTING RIGHT 
OF WAY. 31 C. 691=8 C.W.N. 538, F.B. 

(4561)—s. 622—See RESTORATION OF PRO¬ 
PERTY, 23 B. 494, 26 M. 49 = 2 Weir 675 = 12 
M.L.J. 447. 7 C.L.J. 175=12 C.W.N. 269. 

(4562)—S. 522 (2). Scope o/.—What s. 522 (2) 
evidently contemplates is the oase of a 
person in possession (tbe complainant) being 
dispossessed by force by another person (the 
aooused) aod tbe latter being in possession at 
tbe date of the conviction. In such a case, it 
gives tbe Magistrate power to order tbe com- 
plainaot to be restored to possession. In tbe 
oase of a proper order, third persons could not 
be affected ; if they are. then they are given a 
remedy by a civil suit, and tbe order would not 
on that account be bad, Tbe section evidently 
contemplates (1) that tbe offence of which the 
accused is convicted must be an offence atten¬ 
ded by criminal force, end (2) that tbe Court 
must be satisfied that tbe dispossession was due 
to tbe use of such force. Mere show of crimi¬ 
nal force will not suffice to satisfy the require¬ 
ments of the section. There must be actual 
use of force, and of ociminal force resulting in 
tbe dispossession, NARAYAN GOVIND v. 
VISAJI. 23 B. 494. 

(4563)—S. 523—See Nos. 529, 1230, 1231, 
1232, 2064, 3505, 3673, 3673. 3686, 4060, 4524, 
4525, supra. 

(45G4)-Ss. 522 and 145 { = Crim. Pro. 

Cficie. 1882, ss. 522. 145)—Proper order, wJten 
possession is wifh neither party.—Where it is 
found that neither party is in actual possession, 
an order under a. 522 cannot be made. It is 
opBQ to the Magistrate, in the event of a prob¬ 
able breach of the peace, to deal with the ques¬ 
tion of possession under s. 145. BHAIBI 
SDRATYA V. ALLU RamajOGI, 2 Weir 679. 

(4565) —Ss. 522 and i2S—Order for remowal 
of obstruction on conviction under s. 341, Penal 
Code—Power of appellate Court .—Where _a 
person is convicted of wrongful restraint in 
having blocked a private way, along whioh the 
complainant has the tight of way, tbe Magis- 
rate is competent to order, although not nndee 
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a. 632. the removal of the obstraotion and non- 
inteifereooe with the oomplainanta right ol 
way. [Owiruled. 31 C. 691=8 O.W.N. 539. 

S' B,] AUhoagh an appellate Court h«a, under 
e. 433, the power of making any atnoodment 
or any consequential or incidental order that 
may be luat and proper, the appeJlate Coact 
■could not set aside the order mentioned above, 
as it would make the entire proceedings infcuo- 
tuoua and absurd. DBHENDRA CHANDRA 
CHOWDHUBY V. MOSINI ilOHAN CHOW 
DHURY. s C. W.N. 432. [Ouirruled. 31 C. o91 = 
e C.W.N.539.] 

(4565-al—Ss. 532. 433 id)—Appellate Court, 
if can set aside order while maintaining con- 

fictions, m.cl- {d)-Incidental order.-AQ 

appellate Court has power under e. 423, oi. 
which authorises the appellate Court m appeal 
to make an incidental order, to set aside an 
order under s. 522 while a£5rming ‘be convic¬ 
tion. UJIR SHEIKH V. SYED ALI SHEIKH, 
19 C. W.N. 990. 

_ 3 . 5231-1882. 8. 923; 1872.88. 387, para2. 

419, 416 ; 1861. 68. 130,131). 

(4666)-S. 523 (= Crim Pro. Code, 1882. 
o. 823 )—Scope.—The provisions of s. 523 of the 
Code of 1882. are wider than those of ss. 410, 
416 of the Code of 1872 and alfow a Magistrate 
to order delivery of the property to the P®'90“ 
entitled to it, after enquiry, instead o'‘be 
person from whom it was taken^ 

Empress *. Joti rajnak. 8 B- 388. [H., y 

B. 100. Rat. Uq. Cr. 0. 365 ; D., 22 B- 844,J 

(4507)—S. 523 —Searcfi ioarranf for attach- 
mtnt of property belonging to third 
Disposal.—Where a third patty appears before 
a Magistrate and alleges that the things seized 
by the police under a search-warrant ate his 
property and are not the subject of the all®R®o 
offence, the Magistrate is bound to hear him 
and, if necessary, to restore the property to 
him. There is a power inherent, apart from 
e. 623, in every Court, to satisfy itself that the 
things produced before it under a search, 
warrant are the things which it is necessary or 
desirable should be kept in its 
LAK3HMAN GOVIND NiRODDE, 26 ». OPi • 
BodIi li.Re 276# 

(4568)—S. 623 —Order under seclion— 

■ quenl variation.-When a 
passes an order under a. 623, Ctim. 
it is not open to him subsequently to vary it. 
&AKBABAM V. JAIRAM, 4 Bom, L.K. !*■ 

(4669)—S. 623 (-Crim. Pro. Code, 1882, 

a. 623)-Perion entitled to possession— Procedure 
when he is not fcnoum.—Where the pe«®“ 
entitled to the possession of property regarding 
which the ofleooa of theft has been 

is not known, the Magistrate should, under 
B. 623 detain the sum and issue the proclama¬ 
tion reqnired by the seotion. The property 
should be handed over alter the lapse of si* 
months to the person who establishes a 
to it. MADODAI MDTTO v. AaSNI OP SOUTH 
iKDiAM Railway, 2 Welt 876. 


( 4570 )—s. 523—Disposal of property seized 
bp police.—la difiposing of property seized by 
the police, if the Magistrate finds that tbo 
person entitled to possession is known, be can 
lawfully adjudicate on the olaimof that person, 
without issuing any proclamation. If he has 
issued a proolamalion, that will not invalidate 
his order for immediate delivery of the property 
to such a known person. When the Magistrate 
finds that a olaim, which has been made, is 
proved, provided no other claimants appear, he 
should, before passing final orders, wait until 
the expiry of the six montha specified in ^e 
nroclamatioa. Po LWIN v. EMPEROR, 4 Cr. 

L J 203 = 3 L B.R. 197. 

(4571)—S- 523= See Restoration of Pro¬ 
perty. 4L.B.R. 14 —6Cr. L.J- 126. 

(4572)—S. 523 (2)—Inguiry as to title un¬ 
necessary—What a Magistrate has to decide.— 
S. 523 (2). Crim. Pro. Code, does not 
a Magistrate to make any inquiry at all. He 
proceeds on sunh materials as sre available 
before him and has to decide the question, not 
who was in possession at the time ihe property 
was seized by the Police, but who was entitled 
to possession. ASI v. EMPEROR, 12 Cp L.J. 
108-9 lad. Caa. 634. (17 B. 748. NotF.i 

(4573)—S. 523 {i\—Gambling onpublic high¬ 
way—Public nuisance—Conviction—Currency 
notes not traced to any person-Ownerless pro¬ 
perly.—Where it is found that the accused 
caused annoyance and obstruction to the public 
by gambling oo a thoroughfare, iheir conviction 
for oommitting a public nuisance is justified. 
Where the currency notes found in the course 
of such gambling ate not traced to any parti¬ 
cular person as owner, the Magistrate is entitled 
to treat them as ownerless property and deal 
with them as such. In re JUTURI VenKA- 
TAPPA, 16 Cr. L.J. 254=28 lad. Cas, 110. 

(4574)-S. 523—See Nos. 426. 448, 3144, 

3745, 4626 to 4531, supra. 

( 4575 )-Ss. 523. 517, 203 -Ccmplaint of theft 
to Police—Stizure of articles in accused's houee 

_ Preliminary investigation—Case found false 

—ArlicUs found to have been foisUd with a 
view to bring false case-Complaint to Magis¬ 
trate—Dismissal. under s. 203—Order directing 
articUs to be forfeiUd to Government-Validity 
-Scope of s. 523. cl. l-'Disposf —Meaning. 
—Ceetaio money and other articles were seized 
by the Police in consequence of a complaint of 
theft preferred by one R against ooe V. The 
Police, after preliminary investigation, oame to 
the cooclusion that the case was false and that 
the articles seized were probably foisted by R 
or his men into V’s house. Thereupon R made 
a complaint before the Second Class Msgistrate. 
The Magistrate dismissed the complaint under 

8 203 Crim. Pro. Code, and directed under 
8* 617 Crim. Pro. Code, that the artioles seized 
by the Polios should bo forfeited to Govern- 
ment, asthey were used for eoncootiog a false 
case against V. Held, that the order of forfei- 
“re was valid. (I Weir 634. 34 0 986. 8 0. 
W.N. 887, Appr-, 9 M. 448 , 19 M.L J. 254* 

9 0. W.N. 637, B.) Although the Magistrate had 
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Criro. Pro. Code (Act V of 1698)—continued. 

no jurisdiction to pass the order under s. 517, he 
bail power under b. 523 to pass an order regard* 
ine tbo di.sposal of property seized by a Police 
oliicor. which was ‘alleged or BUFpected to have 
been siokn or fouod under ciccumstanceB whioh 
create suspicion of the commis.sicn of any 
ofioDCe ’ S 517. Grim. Pro. Code, applies 
only when an enquiry or a trial in a Crim’nal 
Court is concluded. Where a conaplaint was 
dismissed under s. 203, Grim. Pro. Code, it 
cannot be said that there was any trial or 
enquiry. B. 523, cl. (1), gives the Magistrate 
power cither to deliver the property to the 
person entitled to its possession, or to pass such 
order as he deems fit respecting its disposal. If 
be adopts the Grst alternative, he has to find 
out the person entitled to possession, and. if no 
one succeeds in establishing bis title to posses¬ 
sion, the property would be at the disposal of 
Government. If be adopts the second alterna¬ 
tive, the section does not specifically state what 
the nature of the order regarding the disposal 
should be. If an order that the property should 
be at the disposal of Government would be 
proper in the circumstances of the case, there is 
nothing in the section which prevents him from 
passing such order. The Court would no doubt 
be slow to pass an order for forfeiture in cases 
of mere suspicion under 5.523, but it would 
have toss hesitation in refusing to restore 
property to the owner who is suspected to have 
used It for commission of an offence. The power 
to order restoration is discretionary and the 
Court is not bound to exercise it. (18 Q B.D. 
822,49 J.P, 361. il.l' Disposal' is aoomprebon* 
sive word which would ioolude forfeiture. 
RAMASAMI AIYAR V. VENKATESWARA AIYAB. 

24 M L J. i = 18 Ind. Cas. I71*H Cr. L.J. 27 
= 1913 M.W.N. 831 = 14 M L.T. 431. 

(4576)—Ss. 623. 524 (=Crim. Pro. Code,1882. 
s$. 523. 524)—Setaarcof properif/ 6?/ Police 
on suspicion—Dufi/ o/ iiagistrate. —The duty 
of a Magistrate, to whom a seizure of property 
by the Police has been repotted, under s. 523. 
as property which they suspect to have 
been sloien. is to devliver the property to the 
person entitled to the possession oi it, if there 
is no doubt about such property belonging to 
him : bat if there is any doubt about it. be is ^ 
detain it and issue a proclamation to ascertain 
whether or not there are any claimants to the 
property. It is not intended by the provisions 
of 8. 523 that any final step should be taken by 
the Magistrate, or that he is bound to take any 
final step, until after the expiry of six months; 
but when the proclamation has been issued 
and the six months have expired, then the 
provisioDB of s. 524 oome in and the person in 
whose possession it was found canooma forward 
and show that it is his own. QuEEN EMPRESS 
V MAHALABUDDIN. 22 C, 76l. [S..3L.B.R. 

197, lOCr.L.J. 198 = 28.L.R 32. Cr.] 

(4577)—Ss. 523. 524—Magistrate — Order 
for disposal of pi-operly—No offence proved.— 
In consequence of information as to the appli¬ 
cant having been suepeoted of having commit¬ 
ted theft, his house was searched and some 


Grim. Pro. Code (Aot Y of 1898)—continued. 

jewellery and mooey were seized. No oSence^ 
was brought home to the applicaot; and Done 
of the property was identified by anybody as 
beloDgiDg to him. The Magistrate issued a 
proclamation under s. 523 12) o( the Crim. Pro. 
Code; and at the end of six months from its 
date ordered the property to be at the disposal 
of GovernmeDt. The applicant baviog applied 
in revision : Held, that, in the circumstaccss 
of the case, the iatentioD and spirit ofss. 523 
and 524 of the Grim. Pro* Code bad been 
disregarded ; that the order made by tbe 
Magistrate was an improper order ; and that 
tbe property should be returned to tbe applicant* 
Inre KauepPA CHANBASAPPA 17 Bom. L-R. 
79^3 Bom Cr. C. 12sl6Cr. L J. 207-27 lod* 
Cas. 767. 

(4578)—623, 624—Prcip€rf.v seised from 
accused by police—Issue of proclamation—No 
claimant coming forward for over 6 months from 
date of—Evidence in support of accused's claim 
neither satisfactory nor su^icieni to show falsity 
thereof—Presumption in his favour^Evidence 
dcU s. W^i^Whether affected s. 524, Crime 
Pro^ Code. —Where property was seized by tbe 
Police under 8« 523, Crim. Pro* Code, from tbe 
accused and do claimant came forward to olaizn 
the same though a proclamation was issued 
over 6 months ago, and whore tbe Magistrate 
said that tbe evidence produced by tbe accused 
in support of bis olaina was auspicious though 
several item^ of tbe property bore bis name but 
no evidence was elicited to show clearly that 
tbe accused’s claim was false: Held that, 
under tbe oircumstances, tbe proper and safest 
course is to follow the presumption laid down 
in 8* 110 of tbe Evidence Act and to bold that 
tbe accused is tbe owner, m tbe absence of 
proof to the contrary. (5 Bom. L.R. 25, ) The 

words * is unable to show that it was legally 
acquired by him' in s, 624, Crim* Pro. Code, do 
not reverse tbe presumption under s. 110» 
Evidence Act. ASLUM wd GUL M ahomEO v. 
CRO\YN, 8 S.L.R. 14l»16 Cr. L. J. 138»27 
lod. Caa. 202. 

-S. 524 (»1862, 0 524 ; 1872. b. 417; 1861. 

e. 132). 

(4579} -S. 524 {Crim. Pro. Code^ 1872, s, 417^ 
— Appeal- —The appeal allowed by s. 417 is an 
appeal in the full sense of cb. XX and must 
be governed by its provisions* EMPRESS v# 
Din Dayal, A.W.N. 1881, 150. 

(4580)—8. 524—Sre MAGISTRATE, JURIS¬ 
DICTION OF—General Jurisdiction, 23 B. 
494. 

(4581)—B. 524—See Nos. 4576, 4577, 45784 
supra. 

-S. 526, paras 1. 2, 4 to 7 {»1882. 6. 526 ; 

1872, 8. 64; 1861. a. 3S); para 8 (»18834 
t. 526-A), and para 3 new, 

(4582)—S. 526—Corwfrucfion.—The words 
**commencement of the hearing" in Sx 526, 
Crim, Pro. Code, must mean the commence- 
ment of the bearing in tbe Court objected to, 
or, in other words, in tbe Gouct to wbioh the; 
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4!,lm, Pro, Cod. (Act V ol 1898 )-co»«no.d. K 

6 C.W.N. 77. 

526 --Bigh Court, powers of. 

rno^u^rroo-dn-s ft. 

Diatriot Magistrate to the Court o ,f “ . ^ 

“rta‘.?if‘"‘r (n,'*:. rX°e see.- 

Modes proereaiogs ol a oriraiual uature 
uuder the Code other v 

iriels ol. A 9 Bias. 

O.Rl.] 

fi*tR41—S 526-Grounds for transfer of crimt- 
no! MS-?''C”>«i»ol rots," mrunM of ry '; 

M'^Where iuc,dent, have oeourredgr-ug^r,so 

to a reasonable appreheosio receive a 

the aoeused person .her ^ 
lait and unprejudiced trial at t 

l^refir.he• trfhe*ru”£u 

SiSVe'gis’rrte is" in hM^peoit, e, 0<dM 
‘u-'n'de'rThrSo'nrro; We^dp. no gronnd lor M 

‘■iThtr'stle. MnS D’SLi'-n^rS “’e 

ot a Bubocdioate qihGB v. KaLI 

M c/a. afo. 247. 33 C. 495. ii., 

/A*ia»;i —<? fi26 — Application for transfer 

application for the transfer nrodoced in 
undetstand that the ot the 

bis owD miad ae to tbe .tb^n tbe 
Magistrate, requite leee ol the 

efleol likely to be produced ol 

parties and their witnesses, y antecedents ot 
a Magistrate whose ° id.bly con- 

oiroumsbances hays however 
nested him with either the ™ ^'‘^„i'’',un- 
Other. Such considerations Court, 

cethec bs overlooked even by ^ should 

ef,-9?o:?9n t«.. 

'6 Bonie LjaR* 480«} 

URflfil—S 626—Circumitunces ui^er 

. «iLV<3r...»<u 

Snr: erm'nefr^ i. fhl 

SSlfai’ng Ms^tSS iSSnet th. nocneed, hnt 


Crloi. Pro. Cod. (Act Y ot 1898)-conliMd. 
r„7rnid'»trm'him en'd Led him to thmh 

=s—"SS 

"ISeoL'^Ss frees,or 

a. & 

906. 13 A.L.J. 365 ] 

,4 6 67)-S. 596-Trnn.f.r of c-’-Jfl ““ 

before whom a case « P®“S; Va bias 
—:^LrrJh‘fod3oMr.J^C; 

-7en7“r‘?h^eL-o'«-to^ 

civil ease. or. m oth exercises 

one over which * !“ , » _ The Dhras® 

jurisdiction. Per in a 

limited soose and “®‘’,*'2 MOHaN 

cognisable by a Cnmm.^Coact^LO^^^^^^^ 

J V .99 9a c 79, 

S.) [K.. 3tA,533 = '0 A.I.^J. 

J. 452= 15 Ind Cas. jj^w.N. 728; 

^o".:nrCr!i.“r3“9i“^3 InTces. ,9,.tS 
O.W.N. 393.] 


(45681-S. 536-Transfer^-^ 
Grounds/or.-The 

gbould oot neceaean y , . , ^ would 

cause an but the real question 

not get «‘hether on the facts dis- 
to be considered is wbetner, , 

elced in the »Pf '”X°enc. theTt!,, Megi.- 

arises a ,'“^0 e may be prejudiced 

tratewboisBei^^o 0 against the accused. 

willingly or 14 Cr. L.J. 665“ 

8 UMESHWAR V. E^rBROH. IJ t^P- ^ 

'“S’ "%'fi7®=13^Cr L J 633=10 A.L.^357 
9. W tF. 99^l Jd.'oee. 996.19 A.I,. 
J 399^15 Oti ii*J* 368.J 
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Crini. Pro. Code (Act V of 1698)—conttnt^ed, 

offeoce was committed at all, it was one ander 
8S. 394 and 397, Penal Code, and that the con¬ 
victing Magistrate had no jurisdiction to try a 
case of so grave a nature. He accordingly set 
at-ido tho convictions aod sentences under 
S8. 323 and 325 and directed the accused to be 
committed for trial on charges under ss. 395, 
S94, 397 and 325 of the Code. Beld, that the 
circumstances did not justify a transfer of the 
case from the Court of the Sessions Judge who 
had directed the commitment and re-trial. 
EAM Sewakv. Emperob, 15 Cr. L.J. 367 = 
23 Ind. Cas. 73S. 

(4590) —5- 526—AccMSfd under bona fide jw- 
pressioH of not having lair trial—Ground of 
transfer. —Brfd that, where an accused person 
is under the bona fide impression that be may 
not have an impartial trial before a Magistrate, 
it is desirable that the case should be transfer¬ 
red from his Court to another Court. JiT 
Singh v. Crown, 4 P.W.R. 1913, Cr. = i4 
Cr. L J, 286-19 lod, Cas. 718-134 P.L.R. 
1913. 

(4591)—S, 526— Transfer of case—Circum¬ 
stances giving rise to an apprehension in Ike 
mind of the accused—Grounds for transfer.— 
In proceedings under e. 110, Crim. Pro. Code, 
the accused was arrested without warrant, an 
adjournment of the case was refused even on 
production of medical certificate, his presence 
was secured under arrest while he was ill, be 
was not, till a late stage, informed of the 
charge against him ; and bis prayer to reserve 
cross-examination and produce certain docu¬ 
ments and witnesses was refused. Eeld that 
the above facts did not in any way show bias 
or prejudice to the mind of the Court against 
the accused, but taken, with the facts of the in¬ 
stitution of several criminal proceedings 
against the applicant prior to the present pro- 
oeedings would be likely to give rise to an 
apprehension in the mind of the acoused that 
be is not likely to have a fair and impartial trial 
in the Court and it is a good cause for transfer¬ 
ring the case from that Court. Japfer 
Husain v. kino-Emfbror. 12 A.L.J. 736- 
16 Cf. L.J. 56 = 26 lod. Cas- 648. 

(4692)—S. b26—Transfer of cases—Applica¬ 
tions for—Grounds for transfer—Apprehension 
of parties—Reasonableness — Test.—la dealing 
with applications for transfer of cases, the 
Court has not only to take into consideration 
the motives which might be supposed to bias 
the Judge, but also has to see whether there is 
anything in the case likely to create in the 
mind of the accused a reasonable apprehension 
that they may not have a fair and impartial 
trial. In deciding what will amount to a 
reasonable apprehension, the Court must have 
regard to the degree of their intelligence and 
their honesty and impartiality both probably 
fairly low. MACH.^L v. Matru, lO N.L.R. 13 
= 13 Cp. L.J- 196 = 22 Ind. Caa. 980. (1677, 
2 Q.B D. 668, 

(4693)—S. 626—Traws/er 0 ^ cri»ii«af case— 
Impartiality of Magistratenot doubted-Qroundt 
of transfer-—‘it and four other persons wore put 


Crlm. Pro. Code (Act Y of 1898)—confinued. i 

on their trial, the former under s. 411 and the- 
latter under 8.381, Penal Code. The case of. 
N was subsequently separated from that of the 
other four accused. The Magistrate proceeded 
first to dispose of tbe case under s. 381 wbiolv 
resulted in conviction. Tbe case under s, 411 
was then taken up. Held, that, as there was 
nothing to find that tbe Magistrate would not- 
try the case with perfeot impartiality, tbe case 
could not be transferred. NATHl MaL v. 
Emperor, 16 Cr. L-J. 253 = 23 Ind. Cas. ?03. 

(4594)—S. 626— Transfer of case—Fair and 
impartial trial not (xpecied-Grounds for 
transfer. —Where it has not been shown that 
a fair and impartial trial cannot be bad or 
that an order of transfor is expedient in the 
interests of justice, a case cannot be transferred 
from one Court to another. Ghanshiam Das 
V. Emperor, IS Cr. L J. 368=23 Ind. Caa. 
736. (21 Ind. Cas. 906 = 14 Cr. LJ. 636 = 12 
A.L.J. 33. 26 A. 536 = A.W.N. 1904, 94 = 1 Cr,. 
L.J. 338, R.) 

(4595)— S. 526—Cross cases of riot before 
same Court—Opinion expressed by Court in one 
case rather unfavourable to the accused in the 
cress case— Whether ground of frans/cr.—Where 
two cross cases of rioting were pendiog before a 
Court, and the Court, on the trial of one case, 
expressed opinions rather unfavourable to tbe 
accused in the other case, held, this is no 
suffioient ground for bolding that that Court is 
not competent to try tbe second case. EMPER¬ 
OR V. Haboobino, 33 A. 583=12 Ind. Caa. 
652 = 12 Cp. L.J. 564. (1 C.W.N. 426, R.) 

(4596)—5- S26 — Transfer — Prejudging a 
counter case—Sufficient ground for transfer,— 
Where a Magistrate in a counter case has 
clearly formed an opinion strongly against a 
party, tbe High Court will, in the interests of 
justice, transfer the case to some other Court, 
ABDUL AZIZ SABIB V. EMPEROR. 8 lod. Cas. 
721 = 9 U L.T. 162=1910 M.W N. 735. 

(4597)—5. 526—Criminal case—Discharge of 
cross case between same parties—Whether 
sufficient ground for transfer,—Hho fact that a 
Magistrate had discharged a cross case between 
the same parties is not per st a sufficient ground 
for transfer of the case from bis file, (IS.L.B, 
37, R.) But, if the order of discharge rested on 
tbe evidence which he had beard in both oases, 
there will be a sufficient ground for transfer. 
Crown v. Mahbam Dhanibux, 3 S.L.R. 261 
= 15 Ind. Cas. 804 = 13 Cr. L.J. 532. (36 0. 
904, D.) 

(4598)—S. 526 — Transfer — Complainant 
related to a friend of the Magistrate — Increasing’ 
of bail during trial—Grounds for transfer.— 
Held, that the fact of the Magistrate’s being a 
friend of a remote relative of tbe oomplainant 
is not per se ground for transferring tbe case to 
another. Eeld. also, that a Magistrate is- 
justified in increasing tbe amount of bail, if by 
further prooeeding the case tarns np more 
serious than the first imagined. Under suol* 
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cm. Pro. Codo (lot V .1 1S98) -cooiinoad. 

oi,oum.tooo.B .uoJh. ““ ‘’ooiraD 

Wli,Or. =66 P L.R. 19H = 

^riod.Oao. 31*.t3Cr.L.J.474. 

yoeoq^ q KiG—Stav of proceedings pending 

JS^stiTy Z 

Magistrate to act ^ after a 

-Bias-Orounds for ^f^^ 

Buie was issued by the H,gb u 

prooeediDgs ® High Coun intimating 

the o,de« ol =' 9 b Ooa« 

the t,y.r.g he Merieuo.e acted 

prooeeainj?^* lustKv tbe Court 

iojudiciously, and tbi jurther—that, 

in transferring the suspicion or 

if the Magistrate b-*^ “J„,e a«ked the 

doubt in the to verify the 

telegram and |».t‘sfy him f 
Vakil in the High Court 

k^rfMOTHUK|l.XHah. t6 0.«.N. .03( = 
17 Ind. Caa. 78-13 Cr. L.J. 768. 


(4600)-S. 

fcr keeping subsequently try. 

^rbitrator-Magi^raie t ^Magistrate has 

— Grounds for traus/er. oirtiea m an 

dealt with a arStat^r: Beld. 

iototmal j-al with the same 

he should not afterward ,j _ ^ Magia- 

dispute between tb€ ,„bar. 

tfdte, as it would be , »ug etriotre&trio* 

raseing for him to do 8® ^ ^be Evidence 

tious ®'^\«/E°rnre"ioastSrm^^^ knowledge 
Aot, and as ois previuu ever? tuco* 

must V^ GOPALCHiNDKA 

GOBINDA CHANDRA RAY • ^ ^ ^^2 = 21 

Pandit. 18 CL.j- wb ** 

lod. Cai. 474. 

(*601)-S. 526-Tro»^-M^^^^^ 

to make enquiries ^accused ^ put on 

— Q.usttons for transfer.-Oa 

the assurance given by Whether the 

Magistrate asked ^b® challenged in 

accused in a case ^ . . .. —improper 

any badmnaAi case; held. Question unless 

lot a Magistrate to ^"f.be biXt and best 
he had satisfied himseU on the bignw 

information that there ** ^be question. 

tio» lo. th. loots police 

and that an assurance Qod lor put- 

peshi olerk was not a fonduot of the 

ting such a ^<1,“®®“®“’„gg^ion cava sufficient 
Magistrate ‘I"®" ,ehend that a fair 

cause to the accused *® »PP'®“® held by that 
and impartial trial will for the 

Msgisttaie “'’®®, **^1 Court. SURAJ 
Parslo VAWH r^Na-EMPBBOB. 12 ^ 

m la3 0... 186-13 Or. I..3. 23*. 


Orlm. Pro. Code (lot ¥ ot ia98)-oo.Kl»t«J- 

Wbce the Prooof “80 JiiSt 

were loitialad uoder witnesses 

Magistrate and one o P Maoigtrate of 

,or the proseoutioo ooder »oob 

the same District. Ilel . transferred 

circumstances, ^b® '^'raNS GOPAL PANDE 
to some other Cas. 

V. EMPEROR, 19 Cf- 
9S1. 

MfiOtii—s 526 —Case friable by Sessions— 

(460oj ^ \ftioistrale viaJcing 

Transfer, grounds f « . 

enquiry e.c,ressing s^^^^^^^ 

7bro^:seierre bf; cJo. 01 ^sroo, it 

wiUnotbB a ^od groun ibe Magistrate 

:Lt ^e .. golo/to be produoed es e w.toeee. 
MUNESHAR V. 

Cr.L J 559-21 lod. Cas. 153. 

fAROAl—S 528- Transfer of ease-Allegalion 

of sw*:'* transfer of a case pending 

Grim. pro. t/coe. loc around that the 

before a Mag'sttato witness foe the defence 

must be etrictlf set t e latitude 

intention of the beg* ^ i^gg there ate 

should be giveo to the jq such 

sufficient burden of proof that the 

‘ °r- " 7'tL MagisU^ te is nec^s^ary lies on 

evidence of the Mag t j ^t is nob 

the applicant, fib A . yioUss it is clearly 

thf evidence of the Magistrate is 
shown that the e accused’s defence and 

I really 88^®®‘'»* S be would give 

that there |s a l^elibood^tn^^ 

evidence which woul ^hMBD KHAN v. 

defence. N"«'"^''/f 70 = l6Cr. L.J. 222 = 27 

THBCROWN. 8 S.L.K. iru i'*'' 

lod. Cas. 816. . 

( 4605 ,- 8 . 526-2ra«s/er-Defapi«5PPjv^^^ 

An applic*«o° lor ^t the earliest 

Code, ought to be P t cooourrance of 

possible ®Es o/Scamstacoes are alleged as 
whatever facts or oiroum application. 

aflording reasonable basis for su yv 

ASHiQ Hussain v. Empebok. io 
536**2* lod Cat. 868. 

Prflcfice.— Oramariiy. . . ^ ^ Magistrate, 

the “party »Ppfyi°« '®' 

A the DistrL Magistrate before oomiog 
f The High Court. In re D. PONBBOA. « 
Bom 480. (25 B. 179-2 Bom. L.B. 

766. B ) 


ADO* w»»# 

initiated under o^f*^YL^^t^h»feaccuud 


0 , f . . , 

fAitnyi—S 6i6— Transfer of Criminal etue-^ 
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Crim. Pro. Code (Act Y of 1898)—conJittttfrf, 

criminal case should be given the failure to 
give notice doo« not render an order of transfer 
lUeaal. Jn re MASHA 8ABJEE S.AHIB 8 M 


(4fi03i—5. 526 { = Crim. Pro. Code, 1882. 
$• ^26i—Powers of Judicial Commissioner in 
of iransUr of cases under—Lower Burma. 
Ine Judicial Commissiooer bas no power to 
transfer a oase from one Sessions Court to 
another on the reference of the S.’ssloos Judge, 
who should proceed by motion under s. 526. 
Grim. Pro. Code, 1882. QUERN-Empress v. 
Noa 8 HWE GYAW. L.B R. 1572 1892. 236 


* to«? Coie. 1382. 

^ 626)—Jurisdtcfioa of Sonthnl Pergunnahs 

t^ourls — European British sui>;>cf — High 

(•■onsffr—Bengal Act 
XXXVII 0 / 1855-Grounds for transfer .—A 
Court of Magistrate in tbe Santhal Perguonabs 
IS, as regards tbe trial of a European British 
subject, subordinate to the High Court, and 
the High Court can, under s. 5v>6 of Crim Pro 
Code, direct the transfer of a case in which suoh 
subject IS concerned. Where there are oircum. 
stances which might reasonably lead the peti- 
tinner applying for a transfer to believe that 
the Magistrate has to some extent prejudged 
the case against him, and that he will in conse- 
quence be prejudiced in tbe trial, the transfer 
of case should be ordered. In the matter of 

WILSON. 18 C. 247. fft.. 28 0. 
297; 33 C. 1183*10 O.W.N. 793*3 C.L.J. 
bo7.1 


(4610) —S, 536 ( — Crim Pro. Code. 1892, 
5 . 526!— Dtsquahficafion of Magistrate.—Tbe 
mere fajt that a Magistrate, in whose Court a 
ctimioal case is peodiog^maj be sucomoDed as a 
witness for tbe defeoce, is not of itself a reason 
for tbe transfer of tbe ease from tbe Court of 
such Magistrate; but it may be a reason for 
suob Magistrate committing tbe case to tbe 
Court of Sessions instead of, to the event of a 
oonviot:oD, passing sentence bimself. In the 
Tnatier of the petition o/MiRZA ABDULLAH, 
A.W.N. 1897, 17. 


I Crim. Pro. Code (Act Y of 1898)-confinued. 

to correctly nnderstand a book in respect of 
which the charge is lodged, it was held there 
was no good ground for transfer. Venkates* 
WARA Sastri V. Emperor, 1911, 2 U W.N 
M = ll Ind. Caa. 795*12 Cr. L J. 451 = 10 
M.L T. 518. 

(4612)—S. 526-Appeal, adjournment of— 
Applxcation for transfer made to High Court at 
earliest opportunity after receipt of notice of 
hearing. An appeal was presented by some 
accused to a District Magistrate on the 16th of 
May 1914, who transferred it on the same day 
to a Joint Magistrate. The Joint Magistrate 
issued the notice of hearing of the appeal on tbe 
15th of July 1914, which was served on tbe 17th 
July 1914, fixing the 21st of July 1914 as the 
date lor bearing. The High Court being closed 
on the 18th and 19th of July 1914, the accused 
applied to tbe High Court oo tbe 20tb July 1914 
for transfer of tbe appeal and thereafter on the 
91st they applied to the Joint Magistrate to ad¬ 
journ tbe bearing* The Joint Magistrate refused 
to adjourn on the ground that the accused bad 
had sufficient time to apply to the High Court 
but delayed and thereafter beard tbe appeal on 
mente and dismisssed iii—Eeld. that the 
hearing nf the appeal should have been adjourn- 
ed as tbe accused had applied for transfer on 
the first day they could have applied, after 
receipt of notice. In re VbncjGOPAL REDDY. 
16 Cf. L. J. 244*28 lod. Cas. 100. 

(4613)—8. 626—Jurisdiotion of High C.curt 
to transfer casei from Ag^nt to Governor in 
Agency Tracts of G.iDjam and Vizagapatam— 
Gee ACT XIV OP 1874, 14 M. 121*2 Weir 7. 

(4614)—S. 626—Sec ACT XIV OF1874, ss 3. 
5,6.10 8.274. 

(4616)—S. 526—See Act XVIII OF;i979,es. 13 
and 14. 41 P.R 1888. Cc. 

(4616)—S. 526—See ACT XXI OF 1879, e. 8 
9 B. 333. 

(4617)-S-526—See DISPUTE AS TO POS¬ 
SESSION OP IMMOVEABLE PROPERTY 12 M L 
J. .391*2 Weir 678*26 M- l 88 . 


(4611)~s. 526—Transfer—Courts of Chief 
Presidency Magistrate and other Presidency 
Magistrates—Equal or superior jurisdiction— 
Meaning of jurisdiction—Righ Courl—Letlers 
Patent, Rule 29~Charttr Act. s. 15—Po^oer of 
transfer.—TviO Courts are of equal jurisdiction 
when they are empowered by law to entertain 
the same olass of cases and to dispose of them 
in the same way. The Court of an ordinary 
Presidency Magistrate is a Court of equal 
jurisdiotioD with that of the Chief Presidency 
Magistrate. Oo general prinoiples it is moat 
natural and desirable that the High Court 
should possess the power of transferring a ease 
from the file of a Chief Presidency Magistrate 
to that of any other Presidency Magistrate. 
Where tbe allegation is not that the Magistrate 
IB prejudiced or unfitted to try the case, but 
that he does not possess the amount of soholar- 
ship in Teiugu and Sanskrit wbiob is necessary 


(4618)—S. 526—Sea Magistb.\TE. DUTY 
OF. 5 C.W.N. no. 

(4619)—S. 526—See PENAL CODE, ss. 193 
and 199. 1 Weir 176 = 1 Weir 822 * 2 Weir 


(46201—S. 526 —See Nos. 71, 609.610.707 
741 to 744, 1222. 1233. 1234. 1235.1236, 1237. 
1584, 1813. 1886,1977, 2066, 2127, 2167 a 2212 
2669, 2670, 3143, 3145. 3169, 4224, 4547. supra. 

(4621)—S. 526 {a) ,[e)—Transfer—Grounds for 
—Fairand impartial trial—Apprehension inthe 
accused's mind —Further evidence—Disallowing 
questions—Rejection of applicaLion to summon 
witnesses .—The taking of irrelevant ev iienoe, 
by a Magistrate dealing with a criminal case, 
his interfereaoe with the cross-examioation of 
witnesses by disallowing questions on the 
ground that they are indecent or scandalous, 
his dismissing an application lot summoning a 
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large number of witnessea on the ground that 
it was made for the purpose of vexation or 
delay, ate not auffioient to raise in the mind of 
the aooused a reasonable appreheosioo that a 
fait and impartial trial will not be had and do 
not make it expedient for the ends of justice 
that the ease should be trineferred. J/OQAN 
7 . KiNO EMPBBOR. 12 A L.J-399-18 Cr. L. 
•J. 212-22 lod. Gas. 996 = 36 A. 239. (12 A.L 
J. 33.6 C. 431. 19 A. 64. 23 0. 495, 1877, 2 Q. 
B.D. 669. 667, 1899, 43 Ch. D. 3B6, 384, I8i5, 
1 Q B.D. 173, 1881, 8 Q.B.D. 383. I Q; 

B.l). 750. 758, 1864, B. & 8. 915. 26 C. 687, B.) 

(4622)-S. 526 (1. 2. 4 to ’l-Speoial Court 
of Burma, appeal to —See BUR. ACT XVII O 
1875, s. 35. 4C. 667. 


(46231-S. 526, 5u6-s. Q - Application for ad¬ 
journment before commencement ot hearing 
Duly of Court-Refusal to gran', adjounwicnt. 
effect o/.—The Uw does not requite that an appU* 
cation for postponcmeot, under s. 526, sub*s. b, 
or an application to the High Court for transfer, 
should bo made within any partioular period 
before the date fixed for hearing It requites 
only that the party should notify to the Court 
before which the case is pending, before the 
oommeocement of the heariog. hi? loiention to 
make an application for transfer of the cwa. It 
suoh an intention is notified at however abort a 
time before tbe oommencement of the bearing, 
the Court before which the case is pending is 
bound to eietoise its power of postponement or 
adiournment without rofotence to any opportu¬ 
nity that the party might have bad of making 
an anpHcation at some earlier time. The refusal 
to grant suoh application is illegal and the whole 
of the proC3ediog^ follow it 

supported. aURATLALL CHOWDHBV V. EU- 
PEROR. 29C. 211 = 6 C.W.N. 291. (15 C 455. 
F.-. 19 M. 375, D.) iF.. B 0. W N. 77, 9 Ct.L J. 
274 = 1 3.L.R. 35. Cr , 10 G'-° 

Caa. 379 = 3 S.L.R. 155. 33 G- = 

N. 793 = 3 C.L,J, 637; R., 35 55^ 

OaB. 380*19Ll, 2M.W.N. 811*1*3 Or.L.J-aUi 

P,, 8 0.W.N. 910-31 Ce 715e] 

{462«)--S. 526(8) {^Crim.Pro. Code, s. 5*^ 
A)-Application for adjournment for moving fee 
Btgh Court to transfer the case— Refusal of Uu 
appUcation—Effect—Cadet s. 526-A. added by 
Act III of 1884, the Pa^lio Prosecutor, or the 
complainant or the acenaed. has the right 
notify to the Couri, before which »^aa® ®r 
appeal is pending, before the oommencemeot of 
•the hearing of the case, that he intends to 
an application to the High Court to tr^sfee the 
base; and if he does so. the Court should a 

poatponemenl ot an adjournment. The words 
of the aeotion make the granting of ‘he^djouro- 
ment obligatory. A refusal 
cation is illegal, and the whole 
lhat follow suoh refusal ’’® 

QOBBN-BMPBEBS V. GAYITBl 
GHO8AL.18 0 498. tF -39 0. !ill-6 0 W N. 
951. 88 C. 1183-10 G W.N. p3»8 087. 

6 S.L.B. 185-4 Ind.Oas. 879, 24 P.L.R. 1904, 

140 


R.,6 C.W.N. 717, 1 8.LR. 35. Cf.=9Cr. 
L.J. 274; D.. 31 0. 716 •. Expl, 19 M. 376-2 
Weir 632.} 

(4625)—S. 526 (8) - Transfer ol case — 

Adjournment — Accused—Proper place for-— 
Though 3.626 (8) only makes it obligatory to 
postpone a oa‘^e when uotification is made tn tbe 
Court before commOTJcement ot the hearing, yot 
whoa u app‘‘ar5 that a bona fide application for 
transfer is about to be made, it would usually 
be well for tbe Magistrate, at any stage, to grant 
a reasonable time to enable it to bo made. 
Dock 18 the acc.^mm-)dalion provided in Courts 
for persons accused of criminal ofioncos, and it 
is entirely an act of iodulgance on the pate of a 
Court to allow an acoused person to remain 
outside it. S.ARDAR ALL.ail Sl^GH v. 
BRIND.4BAN, 13 Cr. L J. 584=16 lod. CuB. 
1000-5 Bur. L.r. 137. 


(4626)—S. 526 (8i—Transfer ot case, accused s 
intention to apply for, nolified where trial about 
to commence— Adjournment refused by Magis¬ 
trate—Opportunity of applying hBigh Court for 
transfer to be piweft fo accused—Reti xal. Where 
tbe accused notified, when the trial was about 
to begin, their iuieucioo to apply for transfer ot 
tbe case and askei for an adjournment, and the 
Magistrate refused tograutit urgently proceeded 
with a case and convicted, and sentenced the 
accused, but it was found that tbe adjournment 
could not have been asked for earlier : aeta, 
that the Magistrate ought to have 
8. 526 (8). Grim. Pro. Code, granted the 
adjournment so as to allow the accused an 
opportunity of making an application for 
transfer before tbe High Court. Beld. also, that 
the case should be soot for retrial co^me other 
Magistrate. RaMANAND SINOB v. EMPEROR. 

15 Cr. L.J. 607 = 24 Ind. Cae. 593. 

(4627)—S. 526 (8)—Se!=sions trial—Application 
for adjournment — Application made after 
reading the charge-' Before the commencement 
of Ike Itearing: meaning of 

s 526 (8). Ctim. Pro. Code, the boating ortnal 
riiust be taken to include all the prooeedings 
taken to determine a oaso, and the first step m 
the hearing at a Sissioos ‘"*\>%***® J®* g’/ 
and explaining of tbe charge to ‘he aooused. 
Where, at a Sessions trial, the ac^iueed applied 
for an adjournment under s. 526 (8). Crim. Pro. 
Code, to enable him to apply for a transfer of 
the case, after the obarge was read out and 
explained to him : Beld that this was not an 
applioation made after the oommenoement of 
the hearing, and that the Court was not bound 
to grant the adiournment, KAUI MUDADY v. 
Emperor, IO lod. Gas. 380 — 12 Cr L,J. 271 = 
1911, 2M.W.N. 811. (29 0. 211, Not Appr,) 

(4628)-S. 526 (8)—See AD.TOURNMBNT, 31 
Q o.w.N 910. 6 C.W.N. 717. 

( 4629 )—Ss. 626 (8). 344 ( = Cfim. Pro. Code, 
1892. ss. 626.A and 3 «)--Although the words 
“ shall exercise " in s. 626.A of the Onm, Pro. 
Code, is obligatory, yet the obligation is not, 
neoessarily and under ail oitoamstanoes, to 
grant a poetpooement, but only to give the 


I 
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party a reasonable time for obtaioiog the orders 
of the High Court. The postponement is no 
part of the essence of the obligation. By itself 
a postponement might be either useless, if it 
were for too short a time, or superfluous, if 
there was sufficient time without any postpone¬ 
ment, The essence of the obligation is that 
the party should have a reasonable time to 
move the High Court and obtain its orders. If 
be has such reasonable time when the applica¬ 
tion is made, there is no obligation to grant 
any further lime When there >s a sufficient 
time between tbe date cf the application for 
postponement and ttaedatclized fortbc conduct 
of the trial to move tbe High Court fora transfer 
and to obtain its orders (bereon, tbe refusal to 
grant an adjournment is not illegal. QUERK- 
Empress v. viuasawmi, j 9 M 375 « 2 Weir 
680 = 6 M.L.J. 195. [D., 29 C. 2il-6 C.W.N. 

251; il.. 31 C. 715 = 3 C.W.N. 910„1 P,R. 1913 
Cr. = 254 P.L.R. 1912 = 17 Ind. Cas. 68=13 Cr. 
L.J. 746 = 42 P.W.R. 1912.] 

(4630) —Ss. 52C, 107— Tramter — Froceedingi 
under s. 107— District Magistrate's power to 
send them to second class Magistrate. —The 
District Magistrate is not competent to transfer 
a case under s. 107 to a Magistrate of tbe 
Second Class who has no jurisdiction to bear 
the case. GOHINDSabai t. KINO-EmpEROR. 
12 a.L.J. 1136 = 37 A. 20 = 16 Cr L J. 55=26 
Ind. Cas. 647. (24 A. 151. D.) 

(4631)—Ss. 526. 110—Trans/er of proceedings 
under s, 190 to another District—Jurhaiciion of 
Court to which case is transferred. —8. 526 
enables tbe High Court to transfer criminal 
proceedings instituted under s. llO of the 
Code, once they have been properly instituted, 
from one district to another, to a Court of 
superior or equal jurisdiction, and tbe order of 
the High Court will give jurisdiction to tbe 
Court to which such proceedings are transferred. 
A District Magistrate admitted, in bis 
reply to an application for transfer of a case, 
that be had taken a keen personal interest in 
tbe case and was satisBed of tbe applicant’s 
guilt; held, that this was sufficient to arouse 
in the minds of tbe applicant a reasonable 
apprehension that ho would not have a fair 
and impartial trial iu the district. WAHID 

ALi Khan v. King-Emperor. 7 A.L J. 8i3 = 

6 lod. Cas. 874=11 Cr.L.J. 412. (16 A. 9, 
Not F.) 

(4632)—Ss. 526. 110 — Proceediwijs under 
s. 110, Crim. Pi-o. Code, Chief Court not 
empovjered folfans/.fir— Punjab Courts Act, s.33 
—Power of general superintendence—Whether 
enlarges power under s, 526, Grim- Pro. Code. 
—Tbe Chief Court is not empowered under 
8. 526, Grim. Pro. Cade, to direct tbe transfer 
of proceedings under 110 from the Court of 
a Magistrate to the Couit^ of another Magistrate. 
Tbe general powers of ' superintendence and 
supervision oenferred upon 'lhe Chief Court by 
8. S3 of the Punjab Courts^ Aot relate to tbe 
administrative oootrol whiob\it exercises over 


Grim. Pro, Code (Act Y of 1898)—continued, 

subordinate Courts, and cannot be interpreted 
as enlarging tbe powers which are specifically 
granted to it for a particular purpose by s. 526, 
Crim. Pro. Code. CrO^’N v. AHMAD BakSH, 
5P.R. 1914, Cr.= 154 P.L.R, 1914 = 24 lod. 
Cas-971 = 15 Cr.L J. 563- (15 A. 365, 4 P.B. 

1696, Cr.. 42 P.R. 1905. Cr., 6 P.R. 1911, Ct., 

25 B. 179, 28 C. 709. 13 P.R. 1885, Cr., 16 0. 
781 (787>, Appr. ; 26 M. 188. 2 C.L.J. 614, 
34 A. 533, Diss.-, 1 P.R. 1913, Cr., D.) 

(4633)— Ss. 526, 437—Complaint dismissed 
by one Magistrate —Fresh complaint to another 
—Transfer of case -—A complaint under ss- 420, 
409,Penal Code, dismissed on tbe complainant's 
statement that bo bad come to terms with tbe 
accused and did not wish to oSer any evidence, 
can be reinstituted in the Court of another 
Magistrate who has jurisdiciiou to entertain 
it, Where in a case there is a good deal of evi¬ 
dence (both oral and documentary) in English 
and tbe Magistrate in whose Court tbe case is 
pending does not know English, it may be 
necessary and perhaps advisable to transfer tbe 
case to some Magistrate who knows that 
language. MOHAMMAD v. ALI RaZA, 16 Cr, 
L.J. 73 = 26 Ind Caa 665. 

(4634)-Ss. 526, 527—dpplicafion for trans¬ 
fer of case.—In an application for tbe transfer 
of a case from the Court of a particular Magis¬ 
trate, tbe following reasons were set out(1) 
that tbe applicants who were butchers, bad for 
eometime past bad. with other butchers, 
difficulties with tbe Municipal Board, of which 
tbe Magistrate was a member. <2) that the 
evidence of tbe Magistrate would be required in 
the case. Held, that tbe first ground was not 
a valid one, but that the transfer ought to be 
granted on the second ground, inasmuch as tbe 
accused had tbe right to have tbe Magistrate 
summoned, unless it was considered that the 
application should be refused on tbe ground 
that it was made for the purpose of vexation or 
delay, or for defeating the ends of justice, and 
as it was not proper to leave tbe decision of such 
a question to the Magistrate whose evidence 
was required. EMPEROR v. ABDUL LATIF, 
26 A. a36 = A.W.N. 1804, 94. 

(4635)—Ss. 526 . 531—Commiimenf to Court 
Aaning no territorial jurisdiciiou —When High 
Court could order trial lo be held by such Court. 
—The Sessions Judge of Ratnagiri referred a 
case committed to his Court lo the High Court 
on the ground that the oSeoces with which the 
accused was charged were committed, if at all, 
in Bombay, beyond his jurisdiotion. Held that, 
as the order of commitment had been made, 
the OBse fell under s. 531, Crim. Pro. Code, and 
that, as the complainant chose to go to Ratna¬ 
giri District and the accused wished to bo tried 
there, the High Court could order that the 
trial might proceed before the Sessions Judge 
of Ratnagiri- QUEBN-EmPRESS v. ATMAE^ 
GoviND, 2 Bom. L.R. 394. [R-, 96 P.L.R. 

1901 = 24 P-R. 1901, Or ] 

(4636)—Ss. 526, 548 (=Cri7». Pro. Code, 
1882, ss. 526, 5iQ)-Right of aaemed to ?«* 
copi $9 0 / pending procetdings of MagistroU^ 
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an applioatioD under a. 626. Grim. Pro. Code, 
lot the transfer of a case under trial to another 
Court on the ground inter otia that the 
trate reluaed to grant the aoouaed copies of the 
depositions and proceedings as the case pro¬ 
ceeded. held that, though the applicant had not 
yet been “ affected by judgment or order, or 
the case had not been decided, a Magistrate 
micht give copies even of ponding proceedings 
as fat and as speedily as possible, to accused 
persons, though tboy may not have a legal r^ht 
to them then and thcra. In (he viUter Of UIA 
SHANKAR. 9.C. l4l. Oudh. 

(4637)-Ss. 5-26. 556. 190 -Proceedings insti¬ 
tuted by Magistrate in another capacity. 
Where a Magtsiraie initiated the proceedmp 

in his capacity as CoUeotor or Chaicman of the 

Municipal Board, it is a disqualification for his 
trying the case, under s 556 of the Cnm. Pro. 
Code But. if be initiated the proceedings only 

under s. 190, it is not a ““^45 

8. 556. Nor is it a proper ground for transfer 

under a. 526. In the matter of t/« petiUun of 
INAYAT HUSAIN. A.W.N. 1899. 

A. 635 = 7 A.L.J, 749=7 Ind. Cas. 291 = 4Cf. 

L.J. 447.] 

-8. 327 ( = 1882, s. 527 ; 1872, 8. 64 A). 

(4638)—S. 527—See Nos. 244, 1951. 4634, 
supra. 


_s. 328 ( = 1882 . a. 528; 1872. as. M, laat 

para, 47, para 1, 48 ; 1861, s. 36). 

f4639)—S. 628 —Order of Sub-Divtstonal 
Magistrate transferring case 
Magisfrate to anottier-Power 
tr/it6 to 9* 528, tbc Dis 

Magistrate and Sub-Diviaiooal Magiatrato have 
co-ordinate authority over Magistrates sob 
ordinate to the Sub-Diviaional Magistraie. and 
the order for a transfer of a Jjf 

Sub-Diviaional Magisttate cannot 

against to the District Magistrate. It may w 

that under e. 528 a case once 
one Magistrate to another may be withdrawn 
from the latter by the District Mag«irate or 
even by the Sub-Divisional 
may inquire into or try sf .1^ JL” 

refer it lot ioquicy or tn*>l to som 
oompetent Mftgi^tate oo a 
tion made that it is expedieu iha the Mag.s 

trate to whom it has been ” f,'! 

fluccesaoc in office ehould inquire into or ttf 
SreTee Where a Sub-Divisional Mag«trate 
bad directed the transfer of a case 1'°“ 
file of one Sub-Magistrate to 
not be competent to the Distriot 
direct us re-transler to the file *>‘4^® 
from whom it was transferred. RAGHDNATH 

PANDABAM V. EMPEROR. 28 “• >3°'/ " 

669. {.Bel , 17 lod. Oas. 414 = 13 Or. L.J. 48 J. 

(4640)—S. 628 (=Cfi»n. Pro. 

. 47 )—Pouier lo loithdraw caiee—WoftM. 

(i) Th. powers given by a. 47 should^ most 
oJtetuUy exercised. Magietratea of 
should ie the extensive dUoretion given to them 


Grim. Pro. Code (iot Y of lB 98 )-con(i»ued. 

to divert the course of procedure from its ordinary 
channel, only when it is absolutely oecej-sary 
for the interests of justice that they should do 
so. (2) When an application is made to the 
Magistrate of the District, for the withdiawal 
or the removal of a case from the Court of a 

subordinate Magistrate, by one of J® 

such case, notice of such application should bo 
given to the opposite patty, and an opportunity 
should be aflorded, if ho is de-irous of so doing, 
to show cause against us being granted. 

RAO SINGH V. Fakir chand. 3 = * “• 

N. 1881. 53. CF.. 6 M.L.T. = 9 L.J. 407. 

Hod. Cas. 889. 14 C.P.L.R^ 190. 10 P.L.R. 
1903 = 93 P.B, 1902. Cr.: - 8C-393. I L.B.R. 
139, U.B.R. 1904. Isl Qr.. Cr. P.C., 15 J 

(464l)-S. 528 { = Crim. Pro. Code. 1^1. 

s 36)- Disfrief Magisfrafe-Iie/erence.—A Vu- 

trict Magistrate cannot refer any J” j.',’ 
to a Full Power Magistrate unless he has with 
drawn it from some Court sub'irdmale to 
iinf^er a 36 o( the Cnm. Pto. Code, lool. 

TANNA Magistrate’s 

1870* Rat. Uo, Cr. C. 3*. 

(46421—S. 528 ( = Crim. Pro. Code. 1882, 
s 526 )—Magistrate subordinate to Sub-Division 
M^niKirale-Power of District MagistraU.— 
A Magistrate, who is eubordinate to a Sub-Divi- 
Bion Magistrate, is also subordinate to the 
District Magistrate, within the 

8. 528. Grim. Pro. Code. THAU^ ?.®6a8^ ’ 

ALAGIRI GHETTI, 14 M- 399 = 2 Weir 688. 


(4643)—S. 528 ( = Cri»i. Pro. Go^. 1882. 

, 5iS)— Power lo (rans^er cases from the file of 

Village Magisfrofes.— Village Magistrates are 

not Magistrates under the Code of Ocimmal 

Procedure. A joint Magistrate has 

fore the power to withdraw a case «roni ‘he 

file'of a Village Magistrate and transfer lb lot 

disposal to a Second-Class 
VARAYACHAR v. 6UBBA ROW 19 M- 
Weir 692. [R.. 26 M. 394 = 2 Weit 693, 1 

Weir 788 (B)]- 

(4644)-5. 528-Ordero/ 

would be improper to taks 

section without issuing notice. DUR MaHOMCU 
U,d. MITHO V. AELAHDINO wd ALIMKHAN. 
SS.t.R. 190 = 13 Ind. Cas. 224-13 Cr. L J. 

32 

(4645)-S. 628 -Order 
Sub-Divisional Magistrate-Appeal j? 

Mogisfrafe not mainlamable—Junsdiclion. A 

District Magistrate cannot sob aside an order of 
rtansfer passed by a Sub-Divisional Magistrate 
ILTAF HUSSAIN v. EMPEROR, 13 CP. L.J. 782 
= 17 lod. Cai. 414. (26 M. 180, Ref.) 

14646 )—S. 528 —Magisfrafe beeomii^ Chaif’ 
man Municipal Board—Transfer of casfs— 
Jurisdiction as Mogisfrafe.— When a Magistrate 
is gazetted to the office of the Ghatrmao of a 
Municipal Board and talses obatge of that office* 
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Crlra. Pro, Code lAct V of 1898)— continued, 

lie is thereby divested of bis jurisdiction as 
Maqi'trate- He ceases to be subordinate to the 
District Magistralo and the latter cannot 
transfer any crtminal ease to him for trial. 
Nathi MaL V. King Emperor. 12 A.L.J. 
890=^36 A. 513 = 15Cr.L.J. 693’=26 lod. Cas 
141. 

nC47)— S. 52>i —Transfer of a case—Dispute 
about a mosrjue betiveen Bindus and filuham- 
tiiadans. — Held, that it is desirable that a suit 
relating to <a mosque bettveeo Hindus and 
Mubammadaiis may be tried by District Magis¬ 
trate or some other European Magistrate. 
KADIR BAKHSH V- SUNDAR LaL. 1 P.W.R. 
igi3,Cr.**16Cr. L.J. 213 = 27 Ind. Cae. 837 = 
127 P.L.R. 1915. 

(4648)—S 528—See ACT XI OF 1874, 8. 6, 
8 C. 851. 

(4049)—3. 5-28 - See ACT Xfll OF 1889, s. 7. 
Rat. Un.Cc. C. 8i9 = Cr. Rg. IG of 1896. 

(4650)-S. 528—Defamatory statement in 
application for transfer — Bad faith— See 
Penal Code. ss. 2. 499.500. i7 c.w.N. 297 = 
lACr.L.J. 100 = 18 Ind. Gas. Ce0-40C. 433. 

(4651)—S 628—See PENAL CODE, s. 84, 
94 P.L R. 1909 = 6 M.L.T. 101. 

(1652)—8. 528—Defamatory statement in 
application for tcansfcr-'Canviction—Legality— 
See Penal Code, ss. 499, 500, 17 C.W.N. 449 
= 18 Ind. Cas. 349 = 40 C. 411. Note 

(4653)—S, 528—Sec Nos. 110, 181, 359, 1207, 
1247, 1647, 1648, 1674, 1730, 1887. 2097, 2632, 
3248, 3-249, 3250, 3809, 4859. supra. 

(4654)-S. 528 (D—Er parte order—Oppor¬ 
tunity to shciv cauec.—Ordinarily an order 
under 6.528 il) ought not to be mado on the 
application of either party, without giving the 
opposite party, whether be be complainant or 
accused, an opportunity of showing cause 
against it. But an ex parte order under the 
section is not illegal simply because it is made 
ex parte. M.a HniT v. Maung PE TO. U.B. 
R. 1904, let Qr. Criro. Pro. Code, IS. (3 A. 
749, 22 8.549, 8 0.393, L.B.R. 1893—1900, 
392, R.) 

(4665)—Ss. 528 (1 to 3). 107—See MAGIS¬ 
TRATE. Jurisdiction of —Withdrawal 
OF CASES. 8 C. 851. 

(4656)—Ss. 528, 190 (1) (a). 193 (1), 200(c)- 
Meaning of the term “case"—District Magis¬ 
trate’s power to transfer cases—Omission to 
record reasons— Effect. —The term ' case ' bds 
not been defined in the Grim. Pro. Code, but 
reading together ss 192 (1). 120 (l) (a) and pro¬ 
viso (c) to s. 200, it is clear that it includes a 
proceeding upon a complaint as soon as the 
complaint has been received by the Magistrate 
who takes cognizance of the offen'te complained 
of. A District Magistrate can, therefore, upon 
the application of the accused person, withdraw 
a complaint from one subordinate Magistrate 
and refer it to another such Magistrate, even 
before a deoieion to issue process against the 
aooused has been reached. (4 N.L.R. 81, D.) 


Grim. Pro. Code (Act Y of 1898)—eonftnued. 

The mere omiBsioo to record reasons as re¬ 
quired by s, 52B (3), Grim. Pro. Code, does not 
necessarily invalidate the subsequent proceed¬ 
ings. ASARAM V. BHAOIRATHI, 7 N.L.R. 97 
= 11 Ind. Cas. 621 = 12 Cp. L.J. 437. (14 0. 
P.L.R. 190, 28 A. 421, 34 C. 918, R.) 

(4657)— Ss. 528 and 497 - See TRANSFER OP 
CRIMINAL Case—Grounds for transfer 
—NOTICE. 22 B. 549. 

(4658) —Ss. 5-28 and bVl - Withdrawal by 
District ilagisttnie of partly tried case to him¬ 
self—Commencement of trial apart — Irregula¬ 
rity —A Magistrate, who, acting under s. 528, 
Grim. Pro. Code, withdraws a case from his 
subordinate Magistrate after the latter has 
beard the case partly, should commence bis 
trial afresh, It is not enough to ask the prisoner 
whether he wished to examine any of the 
prosecution witnesses again, though the pri¬ 
soner might consent to such a procedure. The 
defect consequent on the failure to commence 
the trial de novo, would be an irregularity, 
curable neither by tbe prisoner'n consent nor by 
3. 537, Grim. Pro. Code, which was intended 
to apply to formal defects or irregularities and 
not to illegal trials. FUR.AN v. KlNG-EM- 
FEKOR. 6 O.C. 192. 

(4669)—Ss. 528, 556—Sec DISQUALIFICA¬ 
TION OF Magistrates, 2 L.B.R. 220 . 

-S. 529 ( = 1882, 8. 529:1872, bb. 32, 34, 

ol. 9). 

(4660)—S. 529 ( = Cfim. Pro. Code. 1872, 
s. 34 (4))—Summary jurisdiction. —No Magis¬ 
trate is entitled to cut down an oQenco from 
that which is established by tbe evidence in 
order to give himself summary jurisdiciion, 
Such proceedings atevoid uoders.84(4). Grim. 
Pro, Code. CHUNDBB SEEKOR SOOKUL v. 
DHURM N.aTH TEWAREE, 1 C.L.R. 434. [D., 
10 A. 55.] 

(4661)—S. 629—See IRREGULARITY, 20 A. 
40 = A.W.N. 1897, 173. 

(46621—5. 529 (/) (“S. 32. para \,Ccdeof 
1872)—Potver 0 / subordinate Magistrates to 
transfer cases.—A taluq second class Magistrate 
baa DO power to transfer a case to a Sberistadar, 
Second Class Magistrate, but such a transfer 
does not vitiate tbe subsequent proceedings. In 
rcSABBAPATHiMuDALl. 2 Weir 152 = 2 Weir 
699. 

(4663)—S. 529—See Nos. 123. 1018, 1-207, 
1208, 1335, 1670, 1678, 1733, 2055, 3036, 4481, 
supra, 

(4664)—Ss. 529 . 530—Sec SESSIONS JUDGE, 
JURISDICTION OF, 4 L.B.R. 49 = 6 Cr. L.J. 287. 

(4665)—Ss. 529, 530 —See SUMMARY TRIAL, 
2 J.G. 8. 

(46661-83. 529, 530, 537—See PENAL CODE, 
63. 406 , 409, 1 Bom. L.R- 27. 

(4667)—88. 529, 637—See ACT I OP 1871i 
83 . 8 . 20, 22 . 23 0. 442. 
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Crim. Pro. Code (Act V of lS98)-»»««o.<i. 

_S 930 ( = 1883, .. 830; 1872. 8. 34. except. 

ol. 9.) 

/Acca\ <! 690—Trial of non-su«imafW 
{ 4669 } o- • __Ti on the 

aummarily. vnlidtty ^ noteaaooto believe 

oi the complamaut , «a«e“aJed or false aad 

that the complaint 

ptooeee 18 issued I to proceed 

Tod “gel... his e“d S 

“^rur-htsUS^nd».« 

Sr^^ced" KMhAifB OBUHPEB PAI, 


V. JO^NUDDI, 8 C.W.N. 253 

_/5 530 («Crtm, Pro, Code, 7 

s 34) —The proceedings o( ^^*^"““072 oi a 
under cb. XVIII. Grim. Pro. Code ^8^ 0! a 

““ uA tpifthle ato void under a. 34. otim. 

Cnd^ MUSS.«MU| MAHABe..O .■ 

GHA31TA. Colm. Dig. cr « of 1876. 

,46701-S. 880-0^™“°"d »»? h,ord allX 
MagislraUs. one ordered. 

five Magietrales, one 0 ^.^nviction is vitiated 

trdro,s;r;pV‘ 

(iiO C. 870. 18 M. 894. 23 C. 19S. D ■) 

M. 675 = 3 Weir 699. 

{4672)-8 . 530-See SENTENCE-GENERAL, 

4 Bom. L.R. 297. 

a second class Magistrate of the second 

from a conviction by a wag* appellate 

beyond the junedmiion of 

the Seeaioos .he etouod that the 

.pp..l,.o th-High Oou'^n ^ 

proceedings «««.he Second Class 

Lid that the Ma^®»at6 oMb6.hec 

was not wholly withou j . ^ j£^jg if the 

the High Court would "°Ldiced or if the 

•oooaed bad “®L*’anduW ^enient. QUEEN- 
eentenoe was not unduly g-j = 13 Ind. Jup. 

EMPRESS V.GUNDYA. 13 B 80 g qq^ 24 

IfiQ fF.s i Bom* L.R» ^ ^oo 14 Cr* 
T67& We-. 699 1 “484 ; 

L. J. 640 = 21 Ind. Gas. 680 = 25 hi. 

Expl., 1 Bom. L.B. 27.J 

(4674)-S. 630 J 

Mapialrtttss^lsoempotoered^^^A^U 

Magistrate does “o** , * - , respect 

b, th. L0..I G<.«n.-»™‘ 


Orlm. PtP. Cod. (Act V of 1899 )-coB<i»B.d 

in that behalf. QUEEN-EMPRESS V. RAZ 4 K. 

U.B.R. 1882 - 1896 , Yol. 1 . 76 . 

xeKitiloralil S, a^B^o, S. ITet 

4665, 4666. SHpro. 

f4676)~Ss. 530 .105 ( = Crim.Pro.Code. 1872, 
ss'34 fl»d 467).-Ccrt.un proceedings taken. 
. iRft IPC charging several persons 
a soSJneo « an o.do. (o.h.ddios them 
to catch fi.h at a ce.lam Rhat, »eto held to 

^0= ^^RToJed 

S-£=:d«S= 

V. CHATTab, Oolm. Dig. Cr. 40 , 187 fa, 


_g 531 ( = 1882, B. 931; 1872, B. 33). 

■ ./.n,;,_e 531 f = Cj'i>». P’'0‘ Code, 1882, 

3 SSlli-Hcarin? an appeal presented wUhxn 
i'urisdiction of a Sessions Court at a place out- 
[TdeZiurxsdiction.-^ll judicial acts exercised 
by persons whose judicial authority 
aa to locality should be done within the 
locality to which such authority is limited. 
Where a oriminal appeal wa^ presented to a 

Sessions Judge at a place ^ ofaSe 

fcion*but was heard and disposed of av a place 
th« local limits of his criminal junrdic- 
tioo but within the limits ol his civil jucisdio- 
♦ion* Jields tbftt the procedure adopted was an 
irreculaiitv but was coveted by the provisions 
of 3 531.'hnd that the finding would not be 

4. 'Aa iinlosH ft failure of justice bad been 
set aside, queen EmfRESS v. FazL 

l?nr 17 V 36 =1 M, 1894. 195. [B,. 26- 

tf:'640 = l W«r 190.] 

(467B)-S. 531-Commi«al fcp a 

L ' /erriforiul lurisdvccton.— S. 531 

to a case where the Magistrate has 

Sbonty to commit, but has not territorial 
aulbor y tA^cg where the ofience 

r:u«eT“o\.v. bL o-mitted^^ 

?Kr.2r/.«£ - 

*30 M. 94 =»4 Cte L J* 500.J 

Mfi7Ql^S 631—Wnni of local jurisdiction— 

Tam CHAND V BMPEROK. 2 P.R. 1902, Cr. 

ro?.f Pr 35 1» R 1888. Or.. 24 P.R. 1901. Or., 
i?f.6 B.* 200. 17 A. 36. D.) [fl.. IB P.W.B. 

1908, Cc.l 

MfiflOl—S. 531—TFanf of local jurisdiction-^ 

rh'.Tii—r» c«ratl«.—The above section oovers 
D</ectm / -J power to try, 

®®®®!j;y defect in thi jurisdiction being one of 
the only V7AINGV. MA CHIT. U.B.B. 

7:* fti CFim PfO.Code, 10. (L-B.R. 1902. 
*Toa*p^638 U B R-1897-1901,104, jR.) (R., 
?f6"LJ; 662’-8?nS.cL.479=U.B.^ 1910. 

34.1 


f 
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•Crim. Pro. Code (Act Y of 1898)—continued. 

(4631) —8. 531—See BUR. ACT IV OF 1899 
0 . 30, cl. (cl, 12 Cr.L J. 280=10 Ind, Cas. 921. 

(46/^2)—S. 531— See JURISDICTION OP 
CrjmixNaii Courts—gener.'^d, 8 C. 985 = 10 
C.L.il. 241, F.B. 

(46,‘53)—8. 631—See Nos. 118, 1643, 1547, 
1561, 1573. 1575, 1585, 1.586, 1670, 3601. 3714, 
4481, 4G35. SJtpra, and 4795. 4796, infra. 

(4684)-Ss. 531, 177, 179. 180, 181. 183— 
OlJence covwiitted in one district — Trial by a 
Mnyslrati in'anoiher dts(ricl. not a material 
irreiixLlayxty.—V^becei an offence is committed 
withio the jurisdiction of a Sub Divisional Magis- 
trate in ooe district, but is tried by a Magistrate 
in another district, the irregularity of the trial 
is cured by s. 531 of the Code. This section is 
not limited to cases, where the offence commit¬ 
ted. within the jurisdiction of a Court, is tried 
by that Court, outside tbe limits of the local 
area of its jurisdiction. 8s. 177, 179, 180, 181, 
183 must be read together with s. 631. The in- 
tentioo of s- 531 is to provide against tbe coo- 
tingenoyof a ffadiog, sentence, or order regularly 
passed by a Court, in the case of an offence 
committed outside its local area, being set 
aside, when no failure of justice has taken 
place. Public Prosecutor v. Dorais^my 
MUDali. 1 M.L.T. 845 = 4 Cr L.J, 500 = 80 M. 
94. [2?,. 18 P-W.R- 1908, Cr.] 

(4685) —Ss. 531, 532—See CoaiUlTMENT TO 
SESSIONS Court, i6 b. 200. 

(4600)—5s. 531, 533 and 637 { = ss. 631, 632, 
537, Code oA 1882|— Commitment to Sessions by 
a Magistrate having no /errtloriai jurisdiction 
over the place—Validity of the commitment.— 
Where a Magistrate being empowered to 
commit to Sessions, but having no territorial 
jurisdiction over the place in which tbe offence 
is alleged to have been committed, commits a 
case to a Sessions Court, which has jurisdiotioo 
over tbe place, tbe commitment is valid and 
cannot be quashed under s. 53-2, Crim. Pro. 
Code, although the objection to such commit¬ 
ment is taken before tbe commitment. 
QUEEN-EUPRESS V. ABBI REDDI. 17 M. 
402 = 2 Weir 704 = 4 H.L.J 196 = 2 Weir 259. 
(16 B. 200, i?,) Uppr., 18 A. 360 = 16 A W.N. 
96: R., 26 M. 640-1 WeirlOO, 30 M. 94 = 4 Ct. 
L.J, 500-1 M L.T. 346, 13 Cr.L.J. 35 = 13 Ind. 
Cas. 275 = 22 M.L.J. 141 = 10 M.L.T. 563 = 
1912 M.W.N. 3.] 

— S. 532 ( = 1882, a. 932 ; 1872, s. 33). 

(4637)—S 632—See Nos. 1615. 1938. 1943, 
1952, 3181, 3615, 4685, 4686, supra. 

(4688)—Ss. 532, 5, 377. 178 {=Crim. Pro. 
Code, 1872, ss. 33, 63)—Commifmenf—Scope of 
s. 33.—8. 33 contemplates the contingenoy of 
a case, which has been enquired into at the 
proper place, as indicated by s. 63, being com¬ 
mitted to tbe proper Court of Sessions by a 
particular Magistrate, not duly empowered by 
law to make such a commitment. Where a 
Magistrate inquires into and commits the case 
of an offence, which has taken place and has 
been completed in another district, to the 


Crira. Pro. Code (Act Y of 1898)—confinued. 

Court of Sessions to which oommitments from 
his district are made, the Sessions Judge of 
I that district should not accept tbe commitment, 
ou the ground, that the acoused has not been 
prejudiced thereby. The proceedings in such a 
case are illegal ab initio. EMPRESS OF INDIA v. 
Jagan Nath. 3 A. 258. [il.. lO B. 274: 

Dtsappr., 17 A. 36.] 

(4689)—8s. 532. 537— See ACT XI OF 1878, 

• ss. 19 (/) and 29. 5 M.L.T. 162. 

-S. 533, para 1 ( = 1882, s. 533: 1872, 

B. 346, last para). 

See Confession. 

(4690)—S. 533—Dg/ccfi»« record of confession 
—Parol evidence — Hvidence Act, s. 91— 
8. 533, Crim. Pro. Code, is intended to apply 
to all cases in which the directions of tbe law 
have not been complied with, without any dis¬ 
tinction between omissions to comply with the 
law and Infraotions of it. Under that section, 
if the record of a confession is inadmissible 
' owing to failure to comply with tbe law, such 
' an omission to obtain the signature or mark 
of the person confessing to tbe document, parol 
evidence, notwithstanding anything contained 
in 8. 91, Evidence Act, may be given of the 
terms of tbe confession, and those terms, if and 
when proved, may be admitted and used as 
evidence in the case, if the defect is such that 
it bss not affected tbe merits of tbe defence. 
Queen-Empress v. Bagho, 23 B. 221. [F., 

4 Boro. L.R. 785 ; R., U.B.R. 1903, let Qc., 
Crim, Pro. Code, 13.] 

(4691)—S. 533 (-Crim. Pro. Code, 1882. 
s. 633)—Consfruefton of.—S. 533 is to be inter¬ 
preted liberally, and though a confession record¬ 
ed by a Magistrate was in tbe first instance and 
by itself inadmissible as not being in tbe form 
of question and answer, not being recorded in 
tbe vernacular of tbe acoused. and not bearing 
tbe signature or mark of tbe accused, it will 
become admissible by tbe taking of the evidence 
of tbe Magistrate that tbe acoused duly made 
tbe statement recorded. EMPRESS v. TULARAM 
ChauaR. 8 C.P.L.R. Cr. 21. (15 C. 595. 17 
C. 862. Disappr.; 18 C. 549, Approved.) 

(4692)—S. 533—See EVIDENCE ACT, 1872, 
ss. 21, 24 to 27, 8 O.C. 395. 

(4693) S. 533—See Nos. 1463,1468,1470,1475, 
1476 to 1480, 1482, 1483. 1484, 2015, 2647, 
2841, 3124, supra and 4743 infra. 

(4694) —Ss. 633. 164—See CONFESSION — 

Confessions to Magistrates, 8 0.0. 
395-B. 

-S. S34 (=1882, B. 934 ; 1872. a. 85). 

(4695)—8. 534—See No. 1712, supra. 

-S. 585 ( = 1882, B. 535; 1872, 8.216, 

ezpis. I and II). 

(4696)—S. 535—See Nos. 354, 1655, 1656, 
1658, 2241, 2311, 2321, 3692, supra. 

(4697)—Ss. 535, 258 (=Crim. Pro, Code, 
1872, ss, 216, 220)—Omission to prepare charge. 
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dm. Pro. Ooa. (»ot V of 189B)-conlin»ea. 

sr rawS: 

omission to tho Coutt oi 

a Inal, unlesa. m t P‘ j . ^ bas bean 

A.W.N. 1881 . 142 . 

_s. 536 (- 1882 , .. 336 ; 1872 . s. 233 . E.pl. 

4). 

« a—Trial with assessors 

(4698)—S. S36, . ^ case was 

o/o^ences triable 6 w W ^ 

triable by jury, . taken at the 

assessors and no objec asses- 

ttial. held, that the bat the 

aors •^\%rr4°eir o^mfo'i: bad coovict- 

Judgedieenog tcom -beit o? 

«d them would not make in 

inasmuch GanaPATBY 

trial. Queen-EMPBESS 

VANNIANAR. 23 M. 63Z-^ “ 

709. 

(46991-S. 5S6-S«No.. 2124, 2762,3578, 
supra 


pra. y> 

1882. 3S. 536 °|,„-Penal Code. 

T'So 45 ?- Criminal 

ss. 380. 40* »-.,afP« was cjnvicted ol thelt 

Where a temple and 38O. but. 

of temple Coutt'held that a temple 

00 appeal, the High C tjjejt but 

trustee .„i„ of orimioal misappro- 

could be ^uj-h was triable only 

priation by an agent. ^ proper 

iitb the aid of ff i re-trial Ld if 

procedure would b® the Court may 

suoh re-tnal was ’ks the opinion 0 

treat the verdict J“® ^"Joused lor criminal 
a^seasore aod convict j.nj*tT:osAMI PlI-tiAl 

—aV. «iTi‘6»: B.. «6: i3%!'E”'pM; 

new. 

See JOINDER OP CHABOES. 

See Joint trial. . 

i«arch-u>«rront under «. 537. jegued 

and 6,-The «««delectively word- 
under tho Gambling Ac arrest than a 

ed aod was rather a <i) of 

Jearoh.warraot had not the effect g 

making the particular p ovis the 

otthe Aotioapplioabl®.ot I J o covered by 

trial. The irregularity woum ^ 

B. 637 of the Cnm. P'?'but not with 

J., oonourred with diotum W 

6Mum Or.L-J. 

&f.-r.u‘2r-6«.L.^..3S^ 

(4702)-S. 637 (- Crim, 

Court of compeUntjunedictum. 


cnm. Pro. code (Act V of lB98)-canlm«ed. 

words “ a Court of <^omp^ent 

a. 537 must be taken to mean nartioolar 

Sr=V""°QUEE7EMP8ESS ,. KB.SH- 
NAUBHAT. 10 B. 319. 

fivnqi—<? 537—Contravention of terms of 

. ‘^gfUfae contravention of cl-4 ol f. JQ5, 

S auSel“°i5fr no L.;«b 

So^..™“HolApTBal,,B 
26 B. 533 = 4 Bom. L K. iti- 

_ . „ =07_There is a distioo* 

tion between a case jg no trial at 

contrary to law. m wh , ^ vi)i\ch the trial 

all under the Code. . - ^be Magistrate 

is one within tbe )uri8dioUon t“®^^5_»od of 

and ircegulanties °®®. ^ tbe proviaiona 

eonducLing it. In the finding can 

sst Bom. L.R* 271. 

,4,06)-S. 637..SJBPB 

has himself oornmitte 

u.i,i.0 th. “omp«.n ° “.5. Ss.,i=6B 

guUcity. But It 19 K Court oo 

;5..i.e. .5B p,o.iBio6^B^ol 

?a“orBSrBBAl;*B'6 eI«T 8, 6 M.L.J.216. 

• •> ^ d uia A 


- 

by s. 537. irregularities, is not in- 

errors, omissione, ° ^ illpgality. In tho 

tended to c“'®,*?*wchaNDISWoh;QueEN- 

matler of IhepeM^onof 

(4,0„-S 537. ( = C'« S 

% "".'"f MV OiOoa“ do,s 

Court.—8. 5i/ 01 t „here it finds that 

the High *” jgditeoted the jury, to go 

the lower Court has m ' the laot 

into the ®’''i®;‘«„isef Ce been rightly 
whether or nob tho accuse 

ooovictod. The khan v. QDEBN- 

rrB^'^' 1 - 

’})’6f.?Sv)iT2,tp.a,i0M.I,.3.147.] 
,4,09)-S, 537 1- Cri». 

” “ & 8nil4 ai? 

any each ®5ieotion. it 

rS°=e°. BiSiKAND BAM V. OHABSAM- 

1 bam. 32 C. 891. 
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Crirn. Pro. Code (Act Y of 1898)—confinuad, 

(4709)—S. 537 {. = Crim. Pro. Code, 1882, 
s. 537)—Oj>nssio« to call upon the accused to 
enter upon his defence whether cured dj/ s. 537.— 
The formaliiy of calling upon an accused person 
to enter on his defence is not a mere formality, 
but is an essential part of a criminal trial. 
Omission to do so cannot be cured by s. 637 
ol tbe Code, as it cannot be said that the 
omission bas not occasioned a failure of justice. 
OUEEN-EMlUiESS V. IWAM ALl KHAN 23 C 
252. [Appf., 2 L.B.R. 115.] 

(4710)—S. 637 ( = Crtni. Pro. Code, 1832, 
s. C)'3Tj~Jpplicabilily to pendint^ proceedings.— 
8. 637 of tbe Code is not intended to apply to a 
case which bas not been finally disposed of. 
The test prescribed for determining when an 
error, omission or irregularity should be a 
ground for setting aside an order is one which 
can be properly applied only after the final 
result of Che case is known. NiLItATAN SEN v. 
JOGESH CHUNDUA BHUTTACHARJEE. 23 C. 
983«1 C.W.N. 57. [a.. 10 M.L J. 146,] 

(4711)— S. 537— Hearsay evidence received as 
to guiliof accused—Confessions made by accused 
when in Police custody recorded—Misdirection 
of jury in important parliculars—He-lrial.— 
Where the Sessions Judge allowed a prosecu* 
tion witness to give hearsay evidence as to tbe 
guilt of some of tbe accused, recorded alleged 
confessions made by them when they were in 
the custody of tbe Police, misdirected the jury 
in telling ihcm that confessions to the Police, 
if followed by the production of stolen property, 
were admissible and did not warn them to take 
the case of each accused separately and that a 
confession by one accused involving himself 
alone could not be used against the other ac¬ 
cused, their conviction was set aside and their 
retrial ordered. Confessions of accused persons 
made by them when they were in Policecustody 
only admissible in so far as they relate 
distinctly to tbe fact thereby discovered, and 
evidence of such ouofeasions should not be 
allowed to be given ot recorded to any great 
extent, nor. when such evidence as is properly 
admissible has been recorded, should the jury 
afterwards be told generally that tbe prisoners 
had confessed. In re ACCEABBA BEORI, 3 
M.L.T. 263 = 7 Cr. L.J. 358 = 18 M.L.J. 230. 

(4712)—S. 637 (= Pro. Code, 1872. 

ss, 283, 300)—Omtsston to take the opinion of 
the jury, —The omission to take tbe opinion of 
the assessors, in a Sessions case tried with their 
aid, is, although a serious irregularity, not a 
ground for tbe revisional interference of tbe 
High Court, if it has not afieoted tbe couduot 
of the prosecution ot prejudiced the prisoner in 
hia defence. In the matter of Narain Das, 1 
k. 610, [A., 10 A. 414, 24 M 623 = 2 Weir 

846.] 

(4713)—S. 637 ( = Crim. Pro. Code, 1872, 
s. 263)—Revisional and appellate powers of an 
appellale Court.— An appellate Court bas no 
power to reverse a judgment or sentence on the 
ground that the Magistrate bas not reduced a 
complaint to writing as required.by s. 144 


Crini. Pro. Code (Act Y of 1898j—confin?«d. 

(e. 200 ) ; not does its revisional power extend 
to such a case, as revision is restrioted to cases 
specifically mentioned in s. 297 (s. 439). 

High Court Proceedings. 24th March 
1873, No. 618 , 2 Weir 709 = 7 M.H.C, App. 25. 

(4714) — S. 537—Omission to pronounce por- 
fion of judgment ,—The omission to pronounce 
a portion of the judgment imposing fine which 
the Magistrate has written, and his omission 
to date and sign the judgment at tbo time of 
, pronounoiog it arc omissions covered by s 537 
I 7n re VENK\TABAM.tNATYA, 2 Weir 711. («., 
14 Cr.L.J. 695 = 21 Ind. Cas. 467 = 14 M L.T 
317 = 25 M.L.J. 445 = M.W.N. 1913. 662.] 

(4715)—S. 331 —Reg. V of 1892 iU. B. 
Criminal Justice Regulation), s. 15.—S. 16, 
Upper Burma Criminal Justice Regulation, and 
B, 537. Ctim. Pro. Code, do not cover a radical 
defect such as a want of jarisdiotion to try an 
offender. Their intention is to prevent un¬ 
important irregularities from being set up as a 
ground for ioterfering with orders, etc., passed 
by a Court of competent jurisdiction. NGA Po 
HaNv. NGA ThaLE Nl. U.B.R. 1897-1901. 
Yol. I. 91. (9 A. 134, 8 B. 307, 8 0. 895. 14 
M. 363, fi.) (P.. 13 Cr. L.J. 457 = 15 Ind. 
Cas. 89=U,B.R. 1911,1, 100; Bel. on. 12 Cr. 
L.J. 383 = 11 Ind. Cas. 247 = U.B.R. 1910,1. 
70, 13 Cr.L.J. 53 = 13 Ind. Cas. 389 = 4 Bur. 
L.T. 268; R.. 14 Cr. L.J. 177 = 19 Ind. Cas. 
177 = U.B.R. 1912,1. 148.] 

(4716)—S. 537—Sanction to prosecute granted 
— First application dismissed— Second without 
sanction — iVheCher only an irregularity.—Q. 537 
of tbe Code of Criminal Procedure is intended 
to prevent a mere technicality from interfering 
with tbe course of justice and not to allow a 
Magistrate to override the clear provisions of the 
law. One T obtained a sanction to prosecute 
three pereone aod inetituted proceedings against 
them. On the date fixed for hearing, T did not 
appear aod tbe accused persons were discharged. 
Sometime afterwards, more than six months- 
after tbe grant of sanction, T again filed a com¬ 
plaint against only one of them. Beld, that 
tbe applicatioD was not a conliouaiion of the 
previous application and could ont be enter¬ 
tained being made beyond time. Seld also that 
the want of sanctioo in this case was not only 
an irregularity aod could not be cured by tbe 
ptovisiooBof 6 . 537 of the Code. Zahir SinQH 
V. Emperor, 13 A.L.J. 34S = 16 Cr. L.J. 310- 
= 28 Ind. Cas. 646=37 A. 283. 

(4717) — S. 537—Provisions of— Conviefton 
without sanctum —6 was arrusted in connection 
with a dacoity and after having remained in 
custody for sometime was neleased. He obtain¬ 
ed the sanotioQ of the Superintendent of Police 
to prosecute K and B for having given false 
information to his prejudice. K and B were 
found guilty and convicted by the Court of first 
instanoo. In appeal tbe Sessions Judge held 
that the facts found established an offence 
under s. 211 , Penal Code, and no sanclion 
having been obtained under that section the 
proseoution could not be maintained. He 









sail THE ALLINDIA DIGEST. 2243 


Gtlm. Pro. Code (Act V of 1898)-co«iin.ied. 

allowed the appeal without deciding whether 
fn oSeoce under 9. 182. Peoal Code, was 
commuted. Held, that, uudor the ci'cum^ 
qtauces the Judge was ooc justified lu igoonog 
t^e ptovisioas ot s. 537 ol the Gudo ol Onmioal 
Prooedure whiobmeithe requirements of the 
case. Semble.-G was eot.tled to ^ 

proaeoutiou tor the minor ofiooce undec s. 1S2. 
even it be was entitled to lusiuute a prosecutiot, 
in resneot ut a graver oQence uuder s. 

?enaltode GU^ "1! 

BAM. 13 A.L.J. 33*37 A. 110*16 Cc.L J. 159 

S.27 lod. Caa. 223. 

(4713J—S- 337—Judgment at variance with 

directions given ty law-Deltcl ^ 

B 537 of the Code does not cure the defects in 
a iudgmcni which was at variance wnh the 
direotioQS given oy law 

ed the appellants at the trial of the apy«»‘- 
KANHAISINGH v. 

J. *33 = 13 Cr. L J. 859 = 17 lod. Cas 793. 

(4719-0) -S. 637—Joint trial^Properly stolen 
at one and same theft and separaUly recetu^ 
ty Several aocused-irreguiarttp meu^ 

““i 3 V“c‘;.r‘pr Ta "a' 

marred by this defect cannot 

NATH V EMI.EBOB.^16 U^B. aI?:? Bom: 

t^ 4 *i‘i7 = 2Cc L J 480* ^256*3 C.L.J* 

5^1 = 10 C.W.N, 912. B.) 


(47l9)-a. 537-See ACT HI OF 1867. s. 0, 
A.W.N. 1884. 59, 2d6. 

(47i0)-8. 537-See ACT XXI OF 1683, ss. 6. 
107 111. 9 Bo“»* 967 = 6 Cr. L.J. .^40. 

(4721)-8; 637-See BOM. ACT ILI OF 1901. 

Bs 142, a B.L.R* 18. 

(47a2)—S. 537—Mixture ot cccftioe aod 

22 O. 241. 

712 

14726)-8. 697-See OHABOB TO JURY- 
MlSOlBBOTIOH, 5 MX-T. 134, 25 0. 

(«36)-8. 637-S« CO^™.f™ 

BI0N8 COURT. Rat. Un. Cr. 0. 899. 

(4721)-8. 537-See CRIMINAL PROCEED. 
IHOS. 14 0. 368. 

147281—8. 537-See ILLEGALITY. Rat un. 

Ct. 0. 466 = Cr. Rg. 24 of 1889. 

(47291-8. 697-See PENAL CODE. e. 201. 
8 Bom. L.R. 638-4 Or. L.J. 89. 

(47301-8. 637 -8 b. 898. 998. I-P-0-7nt‘agj' 
lion ol iharge - See PENAL OOD^ae. 393.398. 
laor. LJ. 468-llInd. Oae. 1004. 

141 


Crim. Pro. Code (Act Y of 1898 )— continued. 

1473U—S. 537—Sec RE TRIAL, Rat. Uii. Cr. 

0. 530 = Ct. Rg. M2-1890 = 0r. Rg. 63 of 
1890. 

( 47 H 2 )-S. 537 -Sec RIOTING. 2 C.LJ. 5V6 
= 3 Ct. L.J. 163 = 33 C 295. 

U 7 } 3 i_S 537 —Sec SANCTION TO PRO¬ 

SECUTE -BXI’IRY OF SANCTION AND LIMI¬ 
TATION. 2 Weir 202. 

(4734)-8. 537 — See SUMMARY TRIAL. 
U.B.R* 1906, Grim. Pro. 51 -5Cr. LJ. 293. 

( 4735 )-S. 537 (di-Trial by jury-Irregula¬ 
rity in charging Jury.- A ccnvioiion obtained 
no a trial by Jury w- uld not he bad “ere y 
bec.rui^e the charge to the Jury wa» not happily 

expressed onbere WAS misdirection lo i be charge 

I j{ niberwise there has been no Hilure of justice, 
a S37 (d> of the Crim Pro. Code would cover 

I Lb A case. HOOPER V. EMPEROR 14 Cr.L. 

1 J, 638 = 21 Ind. Cas 686-12 A.L.J. 149. 

(47381—6. 537 — See Nos- 32, 35, 36, ^ 4 , 45, 
A4 351 37.5 382 414.416,445.671, 611, 699, 
L; i-239'' 1246, 1277. .39S. H3I 1465 
1564 1616 1617, »618. 16l9, 1544, 1645. *649. 
ll%' 1656. 1658. 1687. I7l3. 1741. 1824, 1826. 
’876 la), 1882. 1804. 1888 , 1889. 1890, 1891, 
1892 1893, 1903, 1936, 1938. 1939, 1975. 2013, 
2016 2056, 2107, 2108.2109,2216,2238.2241, 
2260 2264 2273 2283. 2285. 2289. 2308. 2310. 
2311 2312! 2313 2321, 2326, 2327,2328. 2329. 
2332 2334. 2335. 2335 (ai. 2347. 2351. 2375. 
5878* 2401 2448, 2449, 2460, 2460. 2589. 2590, 
2636 2671 '2687 2740. 2748. 2752. 2761. 2784. 
2?85 2796 2797 2899 2900. 2901, 2910 . 2914. 
M?0 2976 2987 3180. 3251. 3252. 3263. 3254, 
S 3265: 3272:3274. 3277. 3278, 3317. 3338. 

3348 3349* 3350, 3363, 3574, 3681, 3674, 
S 3695 3717 3759. 3806. 4216. 4226. 4226. 
4227 42561 4260. 4384. 4658. 4666 4667. 4686. 
4689, 4700, supra and Nos. 4844, 4895, infro. 


(4737)-8s. 637and 33-Sce COMPENSATION 
—GENERAL, 6 M. 3l6. 

(4738)-Ss. 637. l95-dppfication of-^o 

sanction for Proseculion-Questton of want of 

jurisdictionnot raistd-Omission cured|b» e. 637. 
i-a 537 of the Code coolomplates not only 

case’s of irregularities but errors and omiasiooB 

»a11 a Difltriot Magistrate, baviDg eater- 
taioed a complamt for btmging a faleo 
made over the case to another Magistrate. The 
Moused was tried there and convicted. T^®'® 
was no eanotion for the proteoutioo, hut no 
obiectioD was taken to the jurndiotion of the 
trvinc Magistrate based upou the absence of 
aaoction. The District Judge, upon appeal, 

Xr.S th. oon.iotiou, “ 

was covered by the provisions of B..637. Orim. 
Pro Code, the case being one of omiesion. and 
that the objection should have hesQ *a’Md at an 
aarlY fttage ol the proceedings. OCHHAN v. 
KING-EMPBBOB, 11 A.L.3. 809-1* Cr. L.J. 
907021 lod. Cat. 479r 
(4739/—Sa. 637, 197 Crim. Pro. Cods, 
ififtS ss 637. 197 )-Pmwm>u 8 sanction required 
if; 197-b».iV™n, .t,cl o^.-Th. «vtog 
provisions of a. 687 wiU not avail, where the 
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Crira. Pro. Code (Act V of 1898)^conHnued. 

previous ?;^r»ction required by s. 197 is wanting, 
A conviction for an oflence ootBinttted by a 
ViIlaRo in his capacity as such, is 

not legal, unless previous sanction for h»s 
prnpcoution has been obtained. In re PONNU- 
SAMI AYVANGAR. 2 Weir 710. 

(4740)-S^. 537, 208 (i, 3, 41—See WITNESS 
—SUaiMONS TO WITNESSES. 3 A. 392. 

(4741)—Ss. 537 and 250 {^Crim Pro. Code, 
18^2. 59. 537, 250)—Omission to makelh^ record 
reQuired by s» 250, proviso (/ 2 ).--Tl:o omiHsioo 
to make the record required by proviso of 
8. 250, in pas-^irxg an order for coropcn^iMon, 
cannot be held to amount to more than **an 
omission in the judgment or other proceedings 
during trip.r’ (a. 537) KaTTA RamUDU v. 
RavipatI Ramayya. 2 Weir 7U, 

(4742)—Ss. 537.348, 22U«CWm. Pro. Code, 
1872, 5$. 233, 315, 439)—Previous contic/ion.— 
that tbo provisions of s. 439. Crim' Pro. 
Code, could not be said to have been properly 
complied with, when the particulars of the 
previous conviction were not distinctly set out 
in tbo charge. But whore the charge gave tbe 
accused person to understand that it was in* 
tended to prove tbe previous coovictioo against 
bim. for tbo purpose of affecting tbe punish¬ 
ment, and whore tbo accused was at tbe time 
lying under sentence of tbo previous convicHon 
referred to, held th\t the omission to mention 
tbe partioulars of tbe previous oonviction in 
the charge bad in no way prejudiced tbe accused, 
and would not afiord a ground for interfering 
in appeal with tbe sentooce, regard being had 
toB. 283, Grim. Pro. Code. 1872, EMPRESS 
V, BAGHIB ALI, A.W.N. 1881, 32, 

(4743)—Ss. 537, 364, 533 (l)—5ee CONFES¬ 
SION—MISCELLANEOUS, 11 B.H.C. 237. 

-S. 538(^»1882, a. 538), 

(4744)—S. 539—No. 1481, supra, 

-S. 839(»1882, 6, 939), 

(4745)—S, 539—See No$, 3033, 3126, supru. 

-8, 940 ( = 1882. 8, 940 ; 1872, as, 192, 351; 

1861, sa. 201. 249, 262,367), 

(4746)—S. 540 (^Crim. Pro. Code. 1882, 
s, 5iQ)—Procedure in Sessions Inal .—It is not 
competent for a Judge to reverse the order of a 
criminal trial and to place the accused at a 
disadvantage by having their witnes^f^e called 
and all that they coaid say disclosed, before the 
case for the prosecution is closed. QUEEK* 
Empress v. Haroodind Singh, 14 A. 242» 
A.W.N. 1892, 83. 

(4747^—S. 540 —ETatninaiionof witnesses,— 
Under s. 540, the Court is bound to sammoo and 
examine any witnesses whose evidence seems 
to be essential to a just decision of the case, 
RAM SARUP RaI V. EMPEROR, 6 C.W.N. 98. 

(4748)—S. 540—Cros.9.examinafioH by par- 
ties of Court-witness—Evidence AcU ss, 137, 
138,—Neither the proseoutor nor the accused 


Crlm, Pro. Code (Act Vof 1898)—continued, 

can, as of right, cross-ezamine a witness sum* 
moDt 2 d aud examined by the Court under s. 540, 
Grim. Pro. Code, but, should either of tbe par- 
tics or b3th desire to do so, tbe Court should 
generally permit them to do so. CHURAI 

V. Queen-Empress, s.c, 275, Oudh. (i2 w. 
R. Cr. 75 and 3 B.L.R. A.C, 145, R.) 

(4749)—S. 6i0-Right to summon further 
wilyxesses when once the power is exhausted— 
Power of Magistrate not seized of the case to 
summon witnesses—Practice - Affidavit, tohat 
they should contain and how tfxey should be 
verified.—The accused were charged under tbe 
Excise Act and placed belore Mr, W. lor trial. 
That officer examined tbe prosecution witnesa- 

and called upon tbe accused for their defence. 
After the defence was taken tbe ca^e was 
adjourned. Mr, W. being away from tbe 
station, an application to eummoo certain 
witnesses was put in and placed before Mr, 
J. P., another Magistrate, who wae not seized 
of tbe case. He passed an order to summon 
witnesses. Beid, that be had absolutely no 
power to pa$s tbe order. Tbe accused, having 
exhausted tbe power of eummoniog witnesses 
by filing their first list of witnesses, could not 
summon any other witnes^^es otherwise than by 
moving tbe Court to aot under s. 540 of the 
Crim Pro. Code Affidavit should contain 
nothing but bare facts known to tbepercon who 
makes the affidavit either personally or upon 
ioformatioD from a source which be believes to 
be a correct source and one on which reliance 
can be placed, and the contents of the affidavit 
should be oarefolly read over to bim in tbe 
words understood by bim and vouched by bim 
to be oorrect. MANUAL Prasad v. king- 
emperor. 11 A.L.J. 986sIS Cr. L J. 564s36 
A. 13^22 lod. Cas. 740. 

(4750)—8. 540—Local investigation — Ex* 
amining prosecation witness after defence 
closed—Legality— LOCAL INVESTIGATION^ 
No. L 9 lod. Cas. 46«12 Gr.L.J, 7*15 C.W. 
N. 414. 

(4751)—8. 5i0—$ee LUNACY, Bat, Uo. Ct, 
C. 279»Cr. Rg. 18 of 1886. 

(4752)—3. 540—See MAGISTRATE—DUTY 
OF, 1 W.R. Cr. Letters, 12. 

(4763)-8. 540—See WITNESS — SUMMONS 
TO WITNESSES. 11 P.R. 1886, 4 P,R. 1892. Cr. 

(4754)-S. 540-Sec Nos, 708, 2222, 2604, 
2672, 3277, 3760, supra. 

(4765)—8s 640, HO—See COMPENSATION- 
GENERAL, 15 A. 366 = A.W.N. 1893, 114. 

(4756)—Ss. 640 and 244 of the Code of 1898 
(^ss. 262. 263, 266 o/ 1882i—Summons cases— 
Duty of Magistrate to hear defence tcifnesses not 
produced.—S. 262, para 2, and s. 263 (s. 540) 
provide for the summoning of witnesses in cer¬ 
tain oases and the power given by s 263 is en¬ 
tirely at the discretion of the Magistrate. In 
eummoDS oases tbe Magistrate is required to 
hear such witnesses as the accused shall pro¬ 
duce in hie defence. But he is not bound to 
examine the witnesses whom the aoouaed does 
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Crlm. Pro. Code (Act Y of im)~continu€d, 

A TTiaH Court procekdings. 
SB’’Vlr. 8 f 9 ,™Na '208 , 2 ffleira04=i 

U H.C. App. XXIX. 

(47&7)-Ss. 540 <ind 353 of the Code of 1S9S 
.(Jm. 351.215. Code of ISm-DiSCharge of 
Lus«d after examining Court wttnesses.- 

Where a Magistrate, after the ?! 

the ptoeocutioQ witnesses, eiam-ned cortam 
uersoQS as Court witnesses, and relying on tbeit 
evidence, diaoredited the complainant s wUo.^ 
es and discharged the v 

procedure was not I^AbmUTHAj; . 

MANIKKA MUDALI. 2 Weir 714. 

sT-rrae'i/; I rv=iS: 

1095. 

147 59 )—S. 541—See No. 3388, supra- 
_g_ 544 ( = 1882. 8 . S44 : 1872, a. 421 ; 1861, 

«.’438). ^ 

(4760)-S. 544 -Hiph Cour( Criminal Ci^ 

o“fmiTarCourts.'“nvest the Mag.siraio trying a 
r,,l« Use! Such diecretion. however, must 

Dar. 9 Bom. L R. 333=9 Cr. L J. 829. 
( 4761 )—8. 544 —See No- 3255, supra. 


s. 849 ( = 1882, ., 843; 1872, .,308; 1861, 

•. 44). 

,iT 8 rs"™r;=%i». 

, 808) -C™P7“'p,£,"'fT ComlZLLu. 
&r.:“nS9o8 

oat of the amount of the su authorise the 
posed. 8- 308 does not m any HIGH 

award of compensation iggo, NO. 

COURT PROCEEDINGS. 3BD PER- 1B«0' 

216 . 2WelP7i9. 

(4763)-S. 545 -Compsn 8 a«tcn. S_5 ^ 
the Code of 1883 has n®*’Under 
.,xi.t,4 unds. ., 308 or‘»» 

0 . 646. compensation ” \y as tbe 

innocent putobaset of etoleo the^ coneequeoce 
Injury to the Puroh«er s not 

of the theft, but w.^iyippaCHETTy. 

pass tbe property. In re MABixari » 


Ccira. Pro. Code (Act Y of 1898 )-coniinuerf. 

be applied under s. 545. Grim, Pro. Code, to 
oompeufcatc the purchaser of the animal lor bis 
Held that such an order was lUepal, 

Inrc DISTRICT MAGISTRATE OF NBLLORE, 

6M-L.T. 241 = 3 Ind. Gas 437 = 10 Cr. L.J. 
290- 

, 47 g 5 )_S. 545—Compensnfioii. — It is no 

doubt undesirable bo encourage frivolous com- 
nlaints bv the grant of compensation under 
I 545 Oran. Pro. C dr, 1882 , bnt the 

intends that compensation should be awarded 
when there is a substantial cause for it. in re 

Langooi Guraiya. 2 Weir 717. 

(4766)—S. 545. Scope of-Compensation.— 
Under s. 645. Grim. Pro. Code, 1898, if an 
injury is caused by the ofience c^^tted 
theo. some compensation can bo awarded to the 
iniured party. But. if the injury is other than 
one caused by the uSence 
of compensation •« 

REVISION CASE No. 153 OF 1892. U.B.R. 1892 
—1896, Yol. I. 79. 

(4767)—S- 545-ScojM! of.—S. 545, C"“* 

Pro. Code. 1898. lays down that an order foe 
compensation shall be made by a criminal Court; 
if at all when passing judgment, and. in /ne 
absence of any special provision on the su^jeot, 
the analogy of this rule might properly be 
followed. Hence, it is only when passing judg¬ 
ment that the Court nan ord"r the 

jnXrent h“ s lern^pmoounce^. '”be CouHjs 

V. NGA HlWB. U.B R. 1892—1896, Yol- 1. 80. 

(4768)-S. 545 (4=Crim. Pro. Code, 187^ 
s \ 0 St-Order forlorfeilure of properly-Com- 
pensation to complainant.-Vfheie a person was 
under 9 . 63 of tbe Penal Code, sentenced to 
undergo a lerm of transportation and 
to fotkil to Government tbe rents and prodts 
of bis property during that term ■- held, that it 
was not competent to tbe Court, before he was 

tried and convicted, to award any 
said rants and ptoBts as compensation to the 
complainant, s. 908. Grim. Pro. Code, havmg no 
application to orders for lof‘eiiure of P«P®'‘y- 
OUEEN-EMPBESS V. NANA PATLU. R*t- U“* 

Cr. C. 146 = Cr. Rg. 10-6 1880, 

(47691—S. 545 -Procedure under — ime. 
Tfafpresoribed course, under s. 308 is to impose 

a fine and, out o( tbe fine realised, to direct pay¬ 
ment to the complainant of such amount as the 
SJurt thinks fic. haviov regard to (be provtsion^ 
of tbP section. MOHESH MUNDUL V. BODA- 
NATH MUNDUI>. 3 C.L.R. 404. 


(47701-S- S45 ( = Criin. Pro. Code, 1882. 
8 546 )—Seporale order for payment of expenses 
incurred by compfmnanl.-SVben eipenses pro- 
nerly incurred in tbe piosooution of a criminal 
ohar^ge are ordered to be paid by the accused 

under a. 545 of tbe Cnm. Pro^ Oode, such 
eiDeoses ehould be paid out of tbe fine imposed . 
a separate order foe such expenses '8 
OUBBN-EMPEEBS V. 8AOLIBAM, R»t On. Qt. 

0 . 841=Ct. Bg. 82 of 1687. 
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XJriro. Pro. Code (Act Y of 1898)— continued. 

1 1771 1 — S. 0 - 15 — AK'avdihg expense of prosecu- 
titn. -Under s 545, t'rim. Pro. Code. 1898* it 
is rj* c rcmpctent to a Magistrate to award the 
cr I ifj.UKiant the expenses incurred in the prose^ 
euTo^ri. iodependently the fine imposed upon 
the .tccused ; the expenses may bemads payable 
our, of the fine imposed under s. 545 (2). 

Kmi khou V. TuKAUAM Sadaseiva. 4 Bom, 
h. R. 877. 

(4772) —S. 515 i^Crim. Pro. Code, 1882. 
s. 516)— Expenses of brmging occustd before 
Maghtrate. —S 545 cf the Crim. Pro. Code, 
docs not app )7 to $uch expenses as are incurred 
in bringing the ofiender b«*fore the Magistrate. 
QUEEN EMPRESS v, RaMASWAMY. Rat. Ua. 
Cr. C. 606 »Cr. Rg. 25 of 1892. 

M773) —S. 545 — t/. Btztma Laws Act, 1886 
•^Payment of fine to cover loss. —A Court 
cannot arbitrarily a^^ard paymi'ot cf a fine to 
cover a supposed Jcs^. but only for one or other 
of the objects specified in the above socHoo* 
Queen Empress v, Ma Pu. UBR 1897— 
1901. Vol. I. 121. 

(4774)—S. 645 ( — Crim. Pro. Code, 1872i 
$, 3081 —Setting aside of conviction by appellate 
Court—Refund of money paid as compensation *— 
Where a conviction is set aside on appeal, and a 
refund of the fines levied is ordered, the oo)y 
repnedy. if the person ^bo has received a portion 
of the money as compensation refuses to refund 
it. lies in a Civil Court. Hiqh COURT 
Proceedings. 25th March 1879, No. 528, 2 
Weir 717. 

(4775)—S. 545— Ccmpensaiton for injuries to 
ane other than the person injured* —Where an 
accused person is fined (or injuries caused to 
one, oompensatioQ out of the fines cannot be 
awarded to another* The latter can receive 
compensation, only if the fine is indicted ou 
the accused (or an injury caused to himself. 

The Public Prosecutor v. Vobanna, 2 
Weir 718. 

(4776)—S. 545 (-s. 144 of the Code, 1861)— 
Order to pay fees under $. 31* Court Fees Act^ 
Payinent to complainant, when to be made.— 

A fee which a Court may order to be re-paid to 
a complainant under s. 31, Court Fees Act (Act 
VII of 1670). is an integral part of the senteDce 
and must be treated as a fine imposed by the 
Court under s. 144 ; and such fines must be io 
deposit pending an appeal, where an appeal lies. 
HIGH COURT PROCEEDINGS. 20TH JULY 1870. 
No 1844,2 Weir 723 = 8 H.H C. App. 28. , 

22 M. 153-1 Weir 724; D., 26 M. 421 = 2 W'eir 
488.] 

(4777)-^S. 646 ( = CWm, Pro. Code, 1882, 
s, 545)— Compensation — Necessity of attention 
to the directions contained in the last paragraph 
of 3, 545, Crim. Pro* Code. —There being no pro* 
vision in the Code for the refund of money paid 
away as compensaticn under s. 545, Crim. Pro. 
Code, the directions contained in the last para 
of the section should be strictly observed. 

QUEEN-Empress v. Thaukra aung, L.B.R. 
1872—1892, 353* 


CrJra. Pro. Code (Act Y of 1^99)—continued. 

(4778)—S. 545 (=.Cr\m. Pro. Code, 1982 
s. 546) —Court Fees Act, s. ‘il—Costs and process 
fees awardcble under s. 545.—When the accused 
is convicied in a uon-cognizable case, the Court 
is bound to order the re payment of process fees 
under s. 31 of ihe Court Fees Act. A Court 
imposioR a fine in any case, coRnizable or Don- 
cognizable. should apply s. 545, Crim. Pro. 
Code. 1882 . All legitimate costs as the pleader's 
fees and the stamp and the power-of-attorney, 
etc , and not merely process-fees, may bo award¬ 
ed under s. 545, Crim Pro. Code, as well as 
compensation for the injury caused, QUEEN- 
KupRESSv. Mi Bauk, L.B.R. 4872—1892.409. 

(4779)—S. 645—Comj-ensafion ordered payable 
out of fine—Full amount of fine not realised — 
Compensation \f payable in the first instance.— 
It is quite competent to a Court, when order* 
iog compensation to be paid out of the fine 
imposed, to provide by its order for the pro* 
portiooate distributioo of the amount realised. 
In the absence of any such direction, an order 
providing for payment of compensation out of 
6oe imposed ought not to be construed as 
meaning that nothing was payable until the 
full amount of fins was realised. 2n re RhaD- 
DAM Venkata RAO. 2L,W. 22-16 Cr.L.J. 
58-26 Jod. Cas. 6S0. 

(4780)—S. 545— Injured person — Compensa¬ 
tion to the heirs of a person killed by injuries.— 
Under e. 545 of the Code of Criminal Procedure 
cooipensalioD can only be given to the person to 
whom injury has been caused; it oanoot be given 
to the heirs of a person who has been killed. 
EMPEBOBv. WAWNIADHANGAB, 16C.P.L.R. 
180. 

(4781)—S. 545—See ACT XIII OF 1369, Rat. 
Un. Or. C. 625 = Cr. Rg. 52 of 1892. 

(4782)—8. 545 —See ACT VII OP 1870, s. 31. 
Rat. Uo. Cr. 0.397 =Cr. Rg. 56 of 1888. 1 Weir 
722. 1 L B.H. 209, 5 M H.C. App. 28-2 Weir 
724. 24 M. 305 = 2 Weir 722= l Weir 723. U.B. 
R. 1892—1896. Vol, 1.7. 

(4783) - S. S45—See FORFEITURE OF PRO¬ 
PERTY. 4 M.H.C. App. 28. 

(4784)—S. 545—See LETTERS PATENT- 
LETTERS Patent. Madras. i865. s. is i 
Weir 788-B. 

(4785)-8. 645—See MAGISTRATE, JURIS¬ 
DICTION OP—Miscellaneous. Rat, Un Cr. 
C. 958, 

(4786)—S. 546—See NEGLIGENCE. 5 C.P. 
L.R. Cr. 45. 

(4787)—a. 645—See OBSTRUCTING RIGHT 
OF Way, 1 L.B.R. 48. 

(4780)—8. 545 — Award of compensation 
exceeding the loss incurred by complainant— 
Legality —See PENAL CODE, s. 379, 40 P.W. 
R. 1913. Ct. = 335 P.L.R. 1913. 

(4789)-S. 545—See Nos. 100,4482,4532, 
4537 to 4540i supra 

- S. 547 (=1882, 8. 547). 

(4790;—S. 547 { = Crim. Pro. Code. 1882, 
s, 647)—Oompensafion to complainant outoffint 
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Pro code (»ot V of 18981 -^on,i.»rd. , Crio,. Pro. Code (Ac. V of 18981-contocd. 

Crlm. Pro, tdOae ^ao^ * «» « of sceat impoi 


^Re-trial and order for refuyid of portion of 
fine—Recovery of compensation.—T:\i6 
were tried by a First Class ^^t^trate and 
fined Rs. 25 eaoh and it was ordered ^ , 

the fine if recovered, was to be givoo to the | 
compUinant. The oonvict^o and sentence 
were quashed by the High Court who 
a re-trial. The Second Class Magistrate, on 
re-trial. fined each of the accused Rs. 10 and 
said that "as they bad already paid a fine of 
Rs, 25 each, the result of the seoience will bo 
that Rs. 15 will have to be 

them ” The complainant, who had been, 

Bteviously. given half the fine, on 

Spon by the District Magistrate, stated that ho 

had spent the money and was 
A reference was then made by the Distr ct 
Maeistrate as to how the compensation could 
regally be recovered. Held, that the decision 
of the Second Class Magistrate J® 

an order to the complainant to refund he sum 

of Rs 15 and was, therefore, eoforoe^le under 

“.547 6rim. Pro^ Code. 

V. RAVAJI, Rat Uo. Cr. C. 213-Cr. Rg. 

10.3-188S. 

(4791)—B. 547 — See COMPENSATION — 
General, 2 p.L.R. t904. 

_s. S48 ( = 1883. a. 548 ; 1872. as. 201, 276 ; 

1881, B. 230. roodifled ; Preaideocy Magia- 
trate'B Act, 1817, 8. 170). 

(4792)-S. 548 ( = Crim. Pro. Code, AelX of 
1882 , s. 548 )—C/uirpe—Copws fo 

“charge ” is not an order of a v! 

bv which an accused persoii could ^ 

aSeoted within the meaning pfs. 548 of the 
Orim. Pro. Code, so as to entitle him lo copies 
of depositions where the trial has not advanced 
beyond tbe examination of 

witnesses. QUEEN-EMPBBSB v. PRAG SAHU. 

A.W.N. 1892, 140. 

(47931—3. 549—Copies of order by, and 
deposiuious before, P«sideDoy Magistrate, tight 
to-See ACT IV OF 1877. s. 170. 8 C. 166-10 
O.L.R. 190. 

(4794)—8. 548—See Nos. 3581, 4636. supra. 


(4795)-Ss. 548. 367. 531 ( = Crim. 

1872, as. 276, 464)—Copw ® 

and 464 of the Crim. Pro. Code. »’’® 7“°“^ 

distinct. An accused person 

entitled to a oopy of the judgment m own 

UDgaage unooDditiooally \ 

to one in the language m which it is 

under a. 276. under the /ScE 

therein. NA 8 ICK MAQIBTBATB’S REFERENCE, 

Ho. 1181, Rat. Un. Cr.O. 78. 

(47961-88, 648. 426. 489. 440. 
Revibion—Matters PERTAINING to Evi¬ 
dence. 81 P-R* 1881, Or. 

S90 lNew)i 

(4797)—S. 560—ilppeal- 
Aan^t 0 / eentonce-Firil report-^^ 
Court’$ powr to acquit innoetnl person 

thirt the initial report of an 


oQenco to tbe Police is always 

ance in every criminal case. rtreur 

been made a considerable time after tbe occur- 
recce and bv a person who is in a position to 
know all the facts and persons concerned, no 
person should be convicted whose name is not 

Lnlioned therein as one 

particularly when there i.s no likelihood of bis 

Lme being omitted. A "S 

called for whore at. offence has been comtn 
on a considerable provocation caused by an 
unjustifiable act. Enbancing a 
permissible when the convicted f ^ 

served the sentence before tbs 
eDbaocement is preferred. S. 550 of Atl 
1898. no doubt, gives the Police very \v 

powers with regard lo bt,\ j? 

alleged or suspected to have been stolen but it 

does DOt extend to the tnking 7 
c.ittl 6 , simply becaui^e they ate Jcaixc ? i - 
the stolen ooL. Tbe High Courts. 
with oases in appeal or bal 

to acquit an innocent person although he nas 

failed to exercise the tight »PP®^‘ ‘" 3 “® 

doubt the duty of the Courts to 

of the executive and ministerial office ■ 

is equally tbeit duty to keep a jealous eye up^^ 
these acts and to see that nothiog 
con.r.ry to taw uodt. lb. '=''>^ '’'(,^14 ^: 
CROWN V. SADA, 14 P-W.R 1809'.q p., 
Cas. 980 = 11 Cp.Ii.J. 99 (7 P R. Cr. 1889. i> ■) 

147981-S. 550 -Sei 2 u« of property by 
officer-Cfaim of person i« . P^f * 

Police seised property on susp.c on c Ue bemg 

stolen property under s. 550. [^matioD 

’b:L‘^.°ti.”inrbrr..irr. .0 tb. 

=CtTr ft tb. 

Ed°bL:^,por.umty oi m.'t.be 1 !°^ 

Claim to tbe Magistrate even after ‘^e 
the proclamation. IMFERATOR v. GANGARA . 
aS.L.R.Ct 82=10 Cr,LJ. 198. 

(47991-3. 550-Oider issued by Police 
Stition Master to detain goods 
stolen property-Legality-SM PBNAb ou 

e. 198. 16 O.C. 371. 


(48001-8. 650—See No. 327, supra. 

— 8. 852 (-1882. •• 881). 

(48011-5. S5a-Scope.-Tbe purpose con¬ 
templated by 9. 652. must not be 

aa to make it include ®**J““*; 

nftt uniftvrful io themselves, might ooly beoome 

“:wbt:i?;Aained towards a child 

tioD to the wishes of its guardian^ THAKOBB 

DABMUNCHBABAMv. bhawandasMadh 

DAB, 4 Bom. L.R. 609. 

lafioai—S 662 (-Crint Pro. Co^, 1882, 
5511—Scope of—Detention of children fo* 

SnSf/S^ence^B. 651 of the Code applies to 
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Cfira. Pro. Code (Act Y of 1898)— continued^ 

woracn and female children only. This 
oorat:in^tion and the exclusion of male children 
g') iM show not only that some definite purpose, 
ufii iwful in itself, was contemplated, but rhat 
purpose has some special reference to the 
sex or the person against whom it was enter- 
litmed. Therefore, it should not be so construed 
» < make it include purposes which, although 
not. unlawful in tbemsrives, might only 
be ?oine so when entertained towards a child 
in opposition to the wishes of its guardian, e.p., 
dofention of a female child, against the will of 
her parents or guardiaop, for the purpose of 
)>eiDg brought up in a religion of which such 
parent or guardian disapprored. [P * 4 Bom. 
L R. 609.] Although the detention of a child 
against the will of her parent or guardian with 
a view that she should be brought up in a 
religion which such parent or guardian disap* 
proved of, and the adoption of which would not 
oulr involve a total change in the child’s mode 
of life, but would also deprive the parent or 
guardian of any control in the education or 
bringing up of the child, would amount to an 
unlawful detention, notwitbsuoding tbecnosent 
of the girl to such detention, yet, it could not 
amount to “an unlawful detention for an 
unlawful purpose.” Where, in tbo above case, 
the Magistrate makes an order for tbe restora* 
tioo of tbe girl to tbe parent or guardian, which 
Older he has no power to make, it ie very 
quodtionable whether the High Court would 
have tbe power to take away tbe child from the 
parent or guardian and to restore it to tbe 
person, wbo was detatoing her against the 
wishes of tbe parent or guardian. Even assum¬ 
ing that tbe High Court has such power, it 
could only, with propriety, be exercised, if the 
proper guardian is shown to be in some way 
disqualified, or if, at tbe least, tbe guardian's 
character is so bad and mode of lifedo immoral, 
that it would not be proper to place tbe child 
in his or her charge. ABRAHAM v. MaHTABO, 
16 C. 487. 

(48031 — S. 552, order undtr^Cusfody of t/u/e, 
application for—Ncallegotion of girl^s wish in 
complaint^Order of restoring tei/e, passed with¬ 
out tnqiurp, illegal-^^Complainant, remedy of .— 
Where a husband complained to tba District 
Magistrate that bis fatber*in-law was wrongfully 
detaining his wife and refused to send her to 
bis bouse, without alleging that she wiis being 
so detained contrary to her own wish, and tbe 
District Magistrate passed an order under s. 552. 
Orim. Pro. Code, direoting her restoration to 
tbe husband without making any inquiry into 
tbe matter of the complaint. Held, that on 
tbe facts the case was not one to which the pro* 
visions of s. 552, Grim. Pro. Code, should be 
applied, and (hat, if tbe husband had any 
grievance, he should seek his remedy in the 
Civil Court. NaTHU MisTRY v, NaRI LAL 
Mibtry, 15 Cr. L J 712 = 26 lod. Caa. 160. 

(4804)—S< 662— See No. 469, supra, 

-8.554 ( = 1882, 5. 8S3; 1872, it. 4«8, 

493, 809;. 

(4804-fl)—8. 50iSee No. 614, wpra, 
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CpIu. Pro, Code (Act V of 1898)—confinued. 
-S. 559 ( = 1882, 8. 554). 

(4805)— S. 565^Act I of 1878, s. 9.—Juris¬ 
diction of the officer in charge of the excise and 
opium administration of a district to try c<\6ee 
under the Opium Act—Meaning of the term 
‘‘personally interested.’* /n f/ie maffer o/ the 
pefirion of GANESHI, IS A. 192, F.B.=A.W.N. 
1693, 79. 

(4805-a)—8. 556—See ACT 1 OF 1979, ss. 61, 
69, A.W N. 1884, 37. 

(4806) —8. 556—See Nos. 1650, 2468, 2991,. 
supra. 

-8. 5S6 (=1882, a. 995). 

See Magistrate, Jurisdiction of. 

(4807)—S. 556 — Personally xnlerested^'^ 
meaning of, - A Magistrate does not, by reason 
only of bis being a member of tbe eub*ocmmit« 
tee of a Municipality, which recommended the 
prosecution of the accused tor an ofieoce against 
the MunicipalBoard, become a persoa^personally 
interested ** within tbo meaning of s. 556, eo as 
to disentitle him to try tbe c^se. EMPEROR v. 
M0HUNLal,27A.29 = A.W.N. 1904,154, [R., 
32 4.635 = 7 A.L.J. 749=11 Cr.L.J. 447-7 
Ind. Gas. 291, 13 Cr. L.J. 30=13 Ind. Cas. 222 
*6S.L.R. 1370 

(4808)—S. 656 (-Crtm. Pro* Code, 1882, 
s. 555)^** Personally interested meaning of^ 
Act I of 1879.—Id| 8: 565, Grim. Pro. Code. 1882, 
tbe words personally interested *’ cannot mean 
that a public officer whose duty it i$ to see that 
the law is obeyed is merely, by reason of that 
duty, a pervoD personally ioteresred in the pro¬ 
secution and trial of an offender against tbe 
statute law. They cannot refer to any very 
remote interett in the matter, and mui:t refer 
to some particular and immediate personal 
interest in the case and its results. A Magis¬ 
trate cannot be said to be “ pereonaUy interest¬ 
ed,*’ within tbe meaning ot s. 555 merely by 
reason of its being bis duty as an officer under 
tbe Government to see the law relating to the 
sale of opium enforced and maintained in that 
part of tbe District of which be has charge. 
He is, therefore, not precluded from trying an 
offence under the Opium Act, lof 1879. In the 
matter of the petition of GaneshIi IS A. 192, 
P.B. = A.W.N. 1893, 79. [F,, 27 A. 33 = A. W. 
N. 1904, 157; R., 22 A. 340, 24 M. 238 = 2 Weir 
730, 11 A. L. J. 862 = 16 Cr, L. J. 17 = 22 Ind. 
Caa. 161,U.B.R. 1897—1901, 127; D., 5 A,L.J. 
357-A.W.N. 1908, 95 = 7 Cr. L.J. 396.] 

(4809)—S. 556—Scope of section—Excise Act,. 
XII 0 / 1896.—Held, tbat s. SS6 of the Code of 
Criminal Procedure does not debar an Excise 
Officer from trying a case under the Excise 
Act, 1896, in which be faimself is responsible for 
the prosecution. EMPEROR v. JANKI Das, 
A.V.N. 1908, g 5 = SA.L,J. S57=7Cr. L.i).S93. 
(15 A. 192, H ) [H., 11 Cr. L.J. 2 = 10 O.L.J. 

484 = 4 lad. Cas. 437.] 

(4810)—S* 656—“Jrtferrrfed,” meaning of.— 
Tbe phrase * iaterested,* as used in s, 666 of th 
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Orta. Pro. Code (lot V of 1898 l-=on(iW. 

tion ol to be avoiaed. by the 

oi some ^'saavaowg j-.ft-egted in the case. 

?,r“zr.ror;o.^e .0^- 

V. CHOLAPPA MALHABAIPA. 0 »« 

947-B Cc. L.J. 2- (2 Bom. L.R. 664, JJ.) 

aftiu-S 556 —16 ia essential not only that 

ol lu\tae ta.o 

??aAT‘‘“ Q“EErBMPBEes, U B.R. 1897- 

1901 , Vol. 1 . 123 . 


sOii «» *■•>■>» 

fdaio\ -<? '*56—“ Personallyinterested"~M<i- 

gistrate examined as a paW^ 

out any protest a^Magiettate. 

oral com,Umt was .elidence. 

dating a t ,h„ ooutt the oddo was 

Altet the re-opsoiog o! „cit- 

put ap belore the sdine i During the 

?.o oo’lr.pu.nt ol lb. -“f“oood il 

oour.e ol ‘“„Soo«. “ “>* 

nsoessary to record b . ^Qj^pjain^ to 

oitoUDistacicea atteodiog tb oQeoce* 

Sell regardiug the com^^^on 

He. h^Im.olt »nd petmating 

tacotding the • .j . ,,d re*eiaaiioed 

liimself to ba otnss During 

„,d >--^‘“8 e XTodgmcol. o..lb.r 

all this time and t«ll ‘ J * , held 

paity took any °^l’®“?.h_»c.ugedW4S convict- 
hy -.he Magi3ir|*60. »J» gtoaad 

ed. On appeal by tb comoeteot to try 

that the Magisiral^^ not 

the cise, nJr.oodUy interested in the 

be ooBsider.d to be persoodlly inte^ 

matter, and J-. jrom the conviotioo, 

thouglt in order to 6 cap m lorward lot 
inasminh as the^acouaed having, 

thefltattime uspioion that they 

at the tine ol »'®’'XStUl trial at hie 
would DU. have a Uir and imparti 

rwov“• 

967, 19 il 263, R i . w .•, 

(48l3)-t. 6&6-^«9’^jfd?iqaaliCed^^^^ 
erate.—A Magistrate " ° ,y qocaaae ot the 

g. 656 from vying a caee. me j y ^ ,^^ 

tact tbAt, in the depattmeni h q 
S°, e, h» for-taed 

With biB 0P*‘«^ t^ioatily otiminal ptosecu- 
roffioieot evidcioe to loeti y or kuLKAB- 
tioD. EMPEB« y. RAVJi NANAJI 
Ml. B Bom. LK 6«. [« - 

B.ii.R. 98.] 

Bt». Act V 0/^. 4. Ohairmo^ 

OimMion by DiMel ifapuiraia w w 


Crlm. Pro. Code (Act V of I898)-con!in«ca^ 

ol Municipal Commissioners-Legahty. a 

explanation to the section doee not ^p^ply 

case, in which a iligis « -cipal Commis- 

personally concerned js ^ trial before 

U'waf r“ bet intended to prevent an 
hini* . lUot fyrtoi tho ijQorc f&ct 

objection being raised fro ^ 

that the was necessarily 

Municipal Commission , which some 

disqualified item folding a trial in WD ^ ^ 

Muoicipat matter waa pcoseou* 

iu which the ®rha rman he will 

ro?bl,“ompTtrori^ tTy the c-e AO accused 

of the Magistrate, 

Bengal Act V of 18Jb. ane ^ accused, was 

who ‘^^aD°of the Municipal Corn- 

present. as Cba»ma^ ^ 

m.ssioners, conviction was die- 

":i\^nTstuld^;t^s^t.ae 
23 0. 44,9 C.P.L.B.26. Cr.J 


, (4815)-S. 556-Ma,i.frafe 

c«s$ but did not “ appeal against con- 

viction.—aeld. thill a W ^s^b s. (1). cl. U) or 
tabe action was not incompetent 

order a local “•udgmant ultimately 

to hear an appeal frnrn a judgm 

couvicting the ' ujoo hostile to them. 

without expressmg any op^nioo^ bis 

summoned 6bem m charge of the criminal 

capacity as ‘“b!dSD. DaSAR-aTH 

busjnos^^ol tbeSu agasMi Ind. Cas. 862 — 

RAl V. EMPEROB, 36 C. i“« 

\0 Cr. L J* 35*^ 

(4816)-S. 55^ ‘ 

s. 555 )-Compefertcy ^ ^j^fy^nicipal cases,— 
Municipci \{u^icipalvty being an 

The Chairman of a bo the proper 

executive ” ^“pcoaeoution lot oEfencea 

person ao/comfort of the town, is 

against the Municipal offences, m 

disqualified ^af.ate QUEEN-EUrBE8S 

bis capacity as Magistrate. 

T. BBUQADU. IBM.hO®^ 

.. '-"-"ci'SSiSs i 

;;r„l -wt<« “ M,gistr.t.,. tr.ing . 
try Ou case inspection of the 

case of riot, “^de . iofluenoed 

scene of the alleR artiying at a oonolusion 
by Buoh Tv 90 loiDg. 

in the case, a witness io the cage 

trate had made himwU a wune^^ 

and wee *?nKEM W M- *6*““ ®®*'* 

EUPBBB9V. L.J. 171- 
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Cpini. Pro. Code (Act V of 1898)—continued. Grim. Pro. Code (Act Y of 1898)—continued 


C.L J. 'J35 — 14 C. W.N. 422 = 5 Ind. Cas. 365 = 
11 Or. L J. 121, 5 L.B.R. 52 = 10 Cr. L.J. RO 
= 2 Ind. Cas 543. 9 Cr. L.J 355, 9 Cr. L.J. 
403, 7 Cr. L J. d= 17 M.L.J. 560; D. 13 P R 
l,’0l=V,) P.L.R. inoi, 2 Wrir 727 ] 


<4318; S. 55G.—N\ beta a M-igistrate iosprcted 
tho (ocW? in quo ind slated tu his judgmeot 
wh.ic ho saw when he inspected it. helft, that, 
liiviTjn fi’g.ird to th* amoiidmeotof the Uw by 
the addition In the explanation to s 556 of the 
Code, the Mvgis'rate was not inc inpeteut to 
try the ca.so, nnH the jndemonf was not render¬ 
ed void. In re Dav.v«\,j.v Nayag.ar. 2 Weir. 
728. [ft . 37 C. 3i0-= 11 Cr. L J. 121 = UC 
W,N. 422 =5 Inil, C.i-i. 365 J 

(4819)— S. 5o6—/)js7?ta'i/:cn/jort o/a .Vnpts- 
trale to try a ense — Qu'mion of fad —i/ j/yisfr-ife 
dirctUnq yrof^eaition — Subsequenttrial by him — 
Leyahty. -Iho questinn whether a given case 
falls wiibm tho provisions of b. 556 is a question 
of fact to be detorujiaed by the circumstances 
of each case. Illustration to s. 566 of the Code 
prohibits a Magistrate fr.-.m trying a case, 
which h6 hiiDtiOJi iDsticutos or giv^s order for 
tho thereof. An HUtborjs^tioo by ^ 

Sub-Divisional to a subordinato Mngisirate to 
prosecute a person on such obriiges ae m+y be 
capable ol being proved in a Criminal Court 
does pot amount tn a “direction within the 
meaning of the illus^tration merely amouots 
to an authorisaiion." The Magistrate, therefore, 
18 not disqualified Irom trying the case, 

Queen-Eupubss V. Ohbnchi KRDDI. 24 M 
238 = 2 Weir. 730. [f?.. 14 Cr. L.J. 385=20 
Ind. Caa. 209 = 9 N.L R. 81.] 

(4320 & 4821)— S. 556 —Investigation by 
JuQ(jtstrat6 -^Trial by sfit}teM( 2 gistr<i(e^Vciliditp, 
“Where a District Magistrate took an active 
part in the investigatioo of a case, he was held 
not (0 be competent to have it tried himself. 
KaNK SAING 7. KinQ-EMPBROB, 14 Bur.L R. 
333«9 Cr, L.J. 86. 


proceedings.— Where, in a prosecution uodee 
3. 3 of the Gambling Act, HI of lS67 (=s. 12 
Gambling Act, 1999J. the Migistrate, who tried 
the case because of information or knowledge 
p )9ftessed by himself, applied for process against 
the accused, held, that he was at the same time 
prosecutor and Judge, and ihat \i was imoossi- 
olo. therefore, to s^y chat the accused were not, 
or vvere not liable to be, prejudiced by Puch a 
po^uion of affairs. The conviction and sboteuoe 

wcreonsequ^otly quashed. Queen-Empress 

V NOA SOK Chun, U.B.R. j897—1901, Yol. I, 
1 


(4822)— S. 556 ( = Crim. Pro. Code, 1882, 
a. 555)—i4cf I Of 1878 (Opium), s. 9. offence under 
—CoW(U«(<>icj/ of District ilagistrate to try .—a 
D istriot Magistrate, who is also a District Col¬ 
lector, is uot debarrtjd, by the circumstaaccs of 
his dual appoinimeut, from trying an offence 
under a. 9 of the Opiuca Aot, the prosecution of 
whiob has not been instituted by bimseif. as 
Collector. NGA Mya E v. QUEEN-EMPRESS 
L 8.R. 1872—1892. 400. 


(4823)— S. 556 — Competency of Sessions 
Ju^ge to hear appeal from a judgment passed by 
himself- —Under s. 556, a SessiiiQs Judge can¬ 
not heat an appeal from a judgment passed by 
himself, He can, however, under Regulation 
V of 1895 (ameodment to the Upper Burma 
Criminal Justice Regulation), s XIV-A (l), 
after adopting the procedure of that seotion, 
direct that the appeal be transferred for trial to 
any other Sessions Judge. JhaBROO v. KinG- 
Eupebob, U.B.R. 1897—1901. Yol. I. 8. 


■ (4824)— 8. 556—" Personally interested ”— 
Want of ;uris<?icf«m.—Jrregtilarifies vitiating 


I4R25)—S. 556—Saws trian must net at the 
same time be accuser and judge.—The same per- 
S’.Q must nob at the .same time be accuser and 
judge i be must not be a party or be personally 
mterosled. aud he must not have prejudged 
iba o«de before him ; bub wnere a Magistrate 
ae;e executively throughout without necessarily 
forming any opinion on the merits, and where 
the acousea has not been suostantially preju¬ 
diced. it Would be unnecessary to interlere in 
revision. It ia manifestly desirable that, when 
it could be avoided without inconvenience, the 
trial of au offence should not be bad before a 
Judge or Magistrate who. in another capacity, 
has bad to do with the iustitution of the prose¬ 
cution, and it is the general praotioe to make 
arrangemeuts accordingly. QUEEN-Empbess 
V. NGA AUNG GYI. U B.R. 1897—1901. Yol, 1, 
127. (14 A. 354, 16 A. 192, 6 B. 479, 3 C. 622, 

16 0. 766. R.) 


(4826)—5. 556— Circumstances under which 
a Magistrate is debarred under the above section 
from tryir^ an offence.—la this case the Deputy 
Commissioner, as Collector, sanctioned the 
prosecution of the accused and forwarded the 
papers to bimseif as District Magistrate foe 
the necessary orders as regards the prosecutr'OD. 
flefd—that as the magistrate in hia capacity 
of Collector took an active part in imuiting 
the prosecution, be wasdisqualiffed from trying 
the case under s. 556, Code oi Orimina. Pro- 

RfCH Pal V. QUEEN-EMfKESS, 
U B,R. 1897—1901. Yol. I, 133, (18 B. 442, R.) 
See also KING-Empbror v. Nga KYiW. U. 
B R. 1897-1901. Yol. I. 139. [R.. U.B.R. 
1910, Isb Qt., 4.] 


(4827)—S. 556 (=Criw. Pro. Cade. Act X of 
1882. 3. 555)—Afttniripalifj/—A/agtsfMfs autho¬ 
rised to institute proceeainc/s.—When a Magis¬ 
trate who had been authorised by a Munfoipal 
Council to institute prosecutions or breaches 
of its bye-laws, direoted the prosicution of a 
person lu respect of the infringermut of one of 
the rules of the said bye-iaws andbimself tried 
and convicted him, held that the ttigistrate was 
debarred by e, 555 of the Crim. fro. Code, from 
trying the case. MUNICIPALITY OF CAWN- 
PORE V. Nanhe MAL. a.W.N 1891, 81. (A. 
W.N. 1886, 291, R.) 


(4828)—S. 556—> Z)isguafi/5afion of Magis¬ 
trate,—Where a Distrioi Magktrate, who was a 
member of a Municipal Boaii, issued orders to 
the Police to, prosecute theiooused for driving 


/ 
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Crim. Pro. Code (Act Y ot 1898)-con(inwrd. 

in a carriage drawn by horses which were 
called and Uie Police Soporintendoot, a tow 
lavs alter, saw the carnage ‘»e>ns drawn by a 
different pair, but still more galled. AcW that 

?he District Magiittate ‘7n“ 

trying the case bimsull- as ho was a P'*' ^ 
telested in those prooeoding. and 

trial with OF 

ot the accused. oqi [R 

V. BISHBN CHAND, A.W.N. 291- 

A.W.N. 1891, 31 : D.. 15 A. 19U ] 

I4829I-S. 55G-4ppl^Cflbi^i^^/ lo 

Oas. 209-0 N.L.R 8l,15Cr. L-J. 17-llA. 
L.J. 85'2»22 lud. Cas. I61.j 

(4830)—S 556—Eic‘S« 1896), 

s. 48.-ifeW, that a 89^3 

s. 48 ot the Indian Excise ^ct (XU ot 1896) JS 
liable to be ses aside under “• 55G of Ac 
1898 where tbo Magistrate bimseU. m the 
capacity ot Tahsildat. bad ordered to 
an^d search the bouse of tbe accused on the 
report ol an opium contractor 

a Collector not an Excise Officer^ MA 

CRO^N. 5 P W.R. lVr’r^Lr 29r 

= 14 Ud. Cas. 758 = 13 Cr.L.J. 294. 


{4831)—S. 556 -Erctse Act j 

Ma^straie giving information to the police ontj 
ShZV L enouiry-No $uch connection as 

;K'eC,. A«t,U7 , bet.r. »! 

Police certain information «gatdmg tbe con 
duct ot the accused io hia dealings in opium 

ines antecedent to tbe prosecution as w^w 
debar him from trying the accused or commi 
ting him lor trial. BaBU RAM KINO 

SSi-BROB. 11 A.L.J. 882 = 22 Ind. Cas. 161- 

^^(483i-B*^556-S« ACT V OF 1561. s. 29. 
22 A. SlO-A.W N. 1900. llO. 

(4833J-8 556-Sec BOM- ACT VII OF 1867. 

Bat. Uo. Cf. C» 433* 

{4a34)-S. 65fi-Scc PON_ ACT XX OF 1891. 
8. 188. 3 P-R. 1895. Or.. 5 P.R* 1996. Or. 

f4836)-8. 556-Sec APPBAL-GENBRAL, 2 

L.B R. 302. 39 P.R. 1984. Or. 

(4e36)-8. 656-See BENCH OP UAOI8- 
TEATBS. 10 0. 194. 

(4837)-S. 656-See COMMITMENT TO 

SESSIONS COUBT. 2 L-B.R- 209. 

(4888)-8. 656-Sec BOB. BBQ. XIV OP 
1887. TJ.B.B. 1892—1896. Vol. 1. 321. 

(4889)-8. 666-Scc 8EB810NB JUDGE. JD- 

SlSDIOTIOM OP. 20 A. 181 — A.W.N. » 

149 


Crim. Pro. Code (Act Y of 1898)-continned. 

(48401—S. 556—See Noe. 933, 1029, 1310, 
1675. 1702, 2065. 2336, 3489, 4297, 4637. 4659. 

supra, 

(48il>-S.?. 566. \ 05 -Prccas issued by 

Cantonvienl Maqislrale in his °f% 

Small Cause Court M 

^Obstruction— Prosecution for— Bnibff not 

examined-No sanction under s. 

Code-ConukfiOH by Mnoislrnle-Magistiate 

Not ‘ personally interestet'2^or party ^ 

proceediugs'-Legahty oj conviction-Penal 
node, s l86.-Tbo accused were 
by a Magistrate under s. ISG. } ^ f ^ 

oLtructii.g a bailifi m execution of a process 
issued by that Magistrate m his 
Ua Juage ot a Small Cau<e Jbo 

compl-iinaot bail.fi was not 

report was btougbt on tbe record hrough the 
N^ir Held, that the mere fact that the 

Siainant’wasnot examined 

justify the soiling aside of the 
because there were other ^^Hnesses J 

full account of the matter, f *5 

the oroceedings were not illegal for want ot 
aancti^o unde? s. 195, Crim. Cod®, and 
that it was opeo to the bailifl. a Public officer, 
to file a complaint without any sanction. BeU, 
lurtL fact that the Magistrate issued the 
w^ianl in respect of which the obs rue ion 
occurred, in his capacity as a Small Cause 
Court Judge, would not make him personally 
interested ’ in tbe matter wiibin the meaoiag 
oTs 556 Cr^m. Pro. Code. Held also, that, 
because there was nothing on the record to show 
that tbe Magistrate gave eanctioo to P'OJ®®"^® 

CB-or all' b'«=« S.a"49.25 ub; 
Cas. 977. 


(4842)-S's. 566.435. Applicability oj^ 
•556—Fact ot tack case— Try any case 
MeaninQ-’"Personally inieresled'-^Moamng an 
Fffect—District Magistrate —Direction to pro^ 
iiU in his capacity 

-Eedt of consent Magi- 

fre^af Deputy borlis-—.- ^he 

rlnort of a Forcst Divisional Officer, formed an 
opinion that the accused who was « 
made a deliberately false report, “of j":®®^ 
his Drowcution before a subordinate Magistrate, 

and*^where the latter convicted the 
an appeal was preferred before the District 
Magistrate against such conviction, ^eld. t)Mt 
fieCtriot WiBtrate was disqualified from 

faring the .ppe.l f 7"”“ 

diction to entertain tbe appeal. (23 C. 3i8. «•! 
Consent or want of u^jec^ 

vSu. ' wh^’be; . <»» f.11. wBhia th. 
provisions of a. 656. Crim. Pro. Code, tea 
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Crlm. Pro. Code (Act V of 1898j—conJinwed. 

questicrj of f^ct to be determined with reference 
tn the'•ircorastnnce.3 of each partioulac case. 

worrJs 'personally interested* in 0 . 656, 
Critn. Pro. Code, have been given a very wide 
intrrprf'Ution. The iilusirntion to that ocction 
in ike*' it cloic that the imerest need not be 
pecuiH.^ry. The words ' try any case ' in s. £56 
arc* wide enough to include the bearing of an 
appeil. <'2aC. 44.1S99A.W.N. 74, F ). Ss. 435 
ana 439, Orim Pro, Code, give the High Court 
power to control tbo propriety as well as the 
le<{ahty of a Qndiug. sentence or order of any 
iuferior Criminal Court, and that necessarily 
imports a power to regulate or revi.<e the pro¬ 
ceedings leading up to any such boding, 
senteoce or order. If, therefore, a seutcuce has 
been passed or confirmed by a Court which 
could not legally try, or should not properly 
b<avo tried the case, tho High Court has a 
discretion to interfere. FXVA MAHOMED v. EM¬ 
PEROR, 9N L R. 81*14 Cr L,J 38S«20 lod. 
Cas. 209. (24 M. 231. A 2 )pr.\ 12 P.R. 1905, 
Doubted; 9 C.P.L.K. 2C. nad bN.L R. I. F ) 

(4843)— Ss. 556,' 437—* A/uniciprtf meeting 
direcUng prosecution of accused — District 
Magistrate presiding over^Personal interest— 
Zncnpacity to order further inquiry under s, 437 
—The 7oords * try any case ’—Whether includes 
proceedings under s 437. —A District Magistrate, 
who him^ell presided ever a mooting of the 
Municipality which directed the prosecution of 
the accused who was a servant of the Muaioi« 
pality, has no jurisdiction to make an order for 
fu’’tbor enquiry under s. 437, Grim, Pro. Code. 
(32 A. 635. 4 Q B.D. 332, 9 Q B.D. 394. B.) 
The expression * try any case ' in s. 656. Grim. 
Pro. Code, is wide enough to include any stage 
of the judicial procoeaiog in which the question 
of guilt or innocence of the accused is finally 
adjudioatod and includes also a proceeding 
under s. 437, Grim. Pro. Code. IMPBRATOB 
V. Bhojraj Ohellaram, 6 B L.R. 137-13 
Ind. Cae. 222*13 Cr.L.J. 30. (37 A- 35, Aj 

(4844)—8s. 556, bZl—See MAGISTRATE, 
Jurisdiction of General Jurisdic* 
TION, 23 C. 338. 

-S. 538 (*1882, 0 . 5S6; 1872,88. 3.539; 

1861. 8.444). 

{4845)-S, 558 {^Crim. Pro. Code. 1882, 
s. 556)—Personal interest of Magistrate.—It is 
generally expedient that a Magistrate who. as 
an Assistant Collector, bad supervised a 
departmental inquiry against a subordinate, 
should not try the otimioal case against the 
same nerson. QUEEN-EMPRESS v. VISHNU. 
Sat. Un. Gp. G. 63l*Cr. Rg. 57 of 1892. 

(4846)—S. 558 (*Criw. Pro. Code. 1382, 

8. 556)— InQuiry into amaiier by an officer as 
Revenue Officer—His competency to try the 
case,—Held, that the conduct of a Deputy 
Magistrate in directing the Deputy Tahsildar, 
who had inquired into the matter as a Revenue 
Officer, to try it as a Magistrate was highly 
improper, and that his hearing and disposing 
of tho appeal, when the ooireotnesa of his own 


Grim. Pro. Code (Act V of i89S)—continued. 

order was in question, was also improper, In re 
Kalinga GOUNDan, 2 Weir 729. 

(49471—5, 658 {=Crim. Pro, Code. 1082, 
5 , Municipal Councillor repoTtinga case 

for vrosecutim—His competency to be one of 
the Bench of Magistrates to try the case.—A 
Municipal Councillor who reports a case of 
breach of Municipal law for prosecution is not 
interested in the matter, within tbs principle 

nemo potest esse simul actor et judet.'' 
Where, in such a case, tbo Council directs the 
proseoution, the Municipal Ccuncillot is not 
debarred from trying tbe case as one of the 
Bench of Magistrates. In rc ADINARAYANA 
Cbetty, 2 Weir 728. 

-S. 359 («1882. B. S57j. 

(48481—8. 559—Sre PRESIDENCY MAGIS¬ 
TRATE, 23 B. 490. 

-S. 560 («1882, 8. S59). 

(4849)—S, 560 —An order for compensaiion 
under s. 560 of tbe Crim. Pro. Code (X of 
1882) is not a fine and if p^s^ed by a Magistrate 
of tbe First Class is not appealable, whatever be 
tbe amount awarded Sub-s. ^3) gives aright 
of appeal only in respect of orders for ct^mpen- 
satioD parsed by a M^igietrate of the second or 
third class, and such an order would be 
appealable irrespective of tbe amount awarded. 
EMPRESS V. Babia RosHTI, 8 C.P.L.R. J3, Cr. 

(4850)—8. 660—No. 678, supra. 

- S. 561 (*1882, 8. 561), 

(4861)—S. 561 (a) i^Crim. Pro. Code, Act 
X of 1882, $. 561 ia) )—Penal Code, s. 376 — 
Investigation by inferior Polict officer-Requ- 
iorift/.—Where an oSeoce to which tho pcovi- 
eioQS of s. 561 (a) of the Grim Pro. Code, 
apply has been taken ccguizance of by a 
District Magistrate, the fact that it has been 
investigated by a Police officer below the tank 
of an Inspector is cot a material irregularity 
which would vitiate the subsequent proceedings, 
(^UEEN-Empre.^S V. Mbhri, A.W.N. 1895. 9. 

-S. 562 (Newj, 

(4859)—S 562—When applicable .—Where no 
previous conviction is proved against an offen* 
der, and the ofience is one under tbe Indian 
Penal Cede punishable with not more than two 
years' imprisonment, the seotion is applicable, 
having regard to tho youth, character and 
antecedents of tbe offender. EMPEROR v. 
Birch, 24 A. S06«^A.V.N. 1902, 69. (R., 12 

Cr.L.J.213=10 Ind. Cas. 114 = 16 P.R. 1911 
= 155 P.L.R.1911.) 

(4853)—8* 562 of the Crim. Pro. Coda should 
he used freely in suitable cases. It should not 
be appPed indiscriminately and without due 
consideration to the cases of all first offendors* 
The Court must have regard to the inoidents 
specified. Among the most important points for 
consideration are the character and antecedents 
of the accused. EING^EmperOR v. FO T^VSr 
2L.B.R, 814. (3 L.B.B. 66, R.) 
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Crim. Pro. Code m V of im)-ccntimied. 
(4864)-S. 

BUBUDIN. U.B K. 189/—1»«‘. *«" ’ 

(AQ‘^0-S 562, Limittd application of. 

SsfSfSfii'SSij 

rS=V;,:r.t=,»H; 

reaard to the character, antecedents, 

ss r:.;;:: oi otr k°o'£ra 

1 li.B.R, 41] 


Sr^vira fq4.«^-- 

a conviction for theft, tb6 W9g^^^^^ ^ 

oompeioot to pass GtNESa, 

QUREN-EMPRESS V. BHAGNtANT Ctai 

1 Bom. L.R. 857. 


Orlm. Pro. Code (4ct ¥ ol 1898 )-oonli«»ed, 

„„ae, tbi, .eotioo tbough it 
those who 

OUBEN EMI'KESS V. NGA BAN 

1897-1901, Vol. 1. 137. 

(48C01-S. 5G2-P,... ‘l>’f:\ZTDicr"- 
section need not g the Urst 

tioH 0/ Ai«!Jisfrafes.-U°^« ^ ^tndanleoe- 

oaender. with a past youth. 

denis, need e xcused must be 

Tbp» first esfcntjal is that t ^YtetiUating 

Thrst oflsnder. and if to^s induf- 

coDsideratmns eba aewr ^nd antecedents, 

gence are his youib. J" ^ g Botn L-R. 

QOBEK-Empress v TUKARAM. iD 

B17. [E., 34 A. 306.] 

^ o ,-q_Tn order to enable a Court to 

(4861)-S. 562.-lDOtaerLo 

exercise the power oflendet 

socioo. i.. is bOt osces.„y ,, 

should be should be extenuating 

trivial, mention of those condi- 

cvrcumstances. ioe ™ anlecedenls of 

lions and of eeuerally consider- 

ibeoOeodet merely discretion of 

ations with exerci'ied in dealing with 

the Court ^’‘"“vtoied of any of the 

i88,.180I, 

137,^139. L.B.R. 1903. 65. B ) 


Dom. ju.*'. • 

tr/T/o"- 

appear in Court o“ * ,*®«e the accused on 

tence •, all be can do ‘® . certain period 

probation of good ^^eive sentence 

and to direct him to app ^p-iod QUEEN* 

when called uoon during such period. Sju 

EMPRESS V. RAMA, 2 BoiD. L.R. 70^- 


drKbS^a y. A,vc»a»a.*, - . ^ i . 

--rco'r 0°* 

cheating, under e. , . .Vjeft,' as used in 

the reasoning that the • . jj. other- 

B. 662 oftD only “**“**“&„ roll’owed by the 
wise, "®L,?MlnXs iell! u was^teW 

Tverds wtinc Mn the same eection 

that the word ’^na as under 8.417 

can mean ^'nly Binipl® inol'ade the apg^ava- 
of the Penal Code, and X Penal Code, 

ted form of it. under f 

The words -theft.’ « 

their simple ««“ Kino- 

Sir,°F,B:-"o’,. L. 9. 913-10 I»d. 

Oas. 114*165 P.L.R. 1911.] 

I.S69)-8, 662--Procedure^^^^^^^ 

does not give a ^ReEatd must be had 

otfendeiB in trivial “®«*- ^,1 the 

to the youtbi cbBi^ter_ an ote 
oflender. to ‘“e ‘tivia luatute of 
to any extennating oompar*- 

it wae committed. d#alt with 

lively youthful offenderB can be 


7, lOJT, ... 

(4862)-S. 562.-ln^.«do^r^ m^give ou^^^ 

not necessary .-ivial and that there 

that the ofience ^um^ces. They 

should be ®*^®““^J'“*o®hioh the discretion 
merely indicate gj^ed in dealing with 

of the Court should be , j offences 

first offenders wbo «® must also be 

bpecified in tbo sec . ^jj^ecedeote of the 
had to the ®b«ecier and ant ^ b. 

TeTtl K. 1897- 

1901. 137, Diss-> 


OK loK A/**®-' , •, 

cont.«ted"-Cor.sr«c/ton. By^ convicted” 

words “Court ^®‘°f* ^i-otioo of the Legiela- 
in 8. 662. it 19 not ‘^®J“‘f“‘gkiDg orders under 

tute to limit the pow 1 ioatance. 

that eeetioD .g mconsistent with 

The proviso to the eeou^ mteniion of the 

the view ‘^‘"yaNASAMY NAIDU V. EM* 

Legislature. NABAYANAS^^ .,24 A. 306. 

PEBOE. 99 « J,.,, .j,3_10 ind CM. 114 

i’’l’’65’p.LVl9.1-16PB;'911.0r.l 

(4864)-S. flnlclais 

jrars and Jd- yaIidi!».-'W3™ 

‘.““oond dn.i' M.Bist.^ 

pT'oo“i B.ld. 11) I)-** “■» 
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Crira. Pro. Code (Act Y of l898)-co«£i«,/ed. 

class Magistrate should have disposed of the 
case of the first accused according to law 
without sendiDB his case to the first class 
Magistrate, that he should have submitted the 
case o the second accused only, and that the 
. irst (.lass Magistrate should lake from the 
>^orond accused a bond fuifillmg the renuire- 

f'o’s Magistrate not 
^peciallf, cmpoicerca jou/er $. 662 -//is power- 

Conricitott «««,. S5. 454^ 30,.^ I P.C.-Order 

Magistrate, who 
bad not been specially empowered bv the local 
(.Tovernmont to exorcise juriHriiction under s 662 

although bo has been invested under the former 

u specified III the fourth 

schedule of that Code which contained no pro- 
V s,on corresponding to s. 562 of the uew Code 
In re Dokasami aivakgar. 2 Weir 73i. 

.®G2~irirsf o^euders.-Where a 
person is convicted both under ss. 454 and 308 

Or m Pr°n n s, 562. 

? Si ^ Pr°'^nV" convicted under 

Pro Podf'?" under s. 562. Crim. 

released on eiecutiog a 

?n th. referred to 

WeiJ 731 ■ Krishna Aivangar, 2 

^.^^^-Poaier of Court to-release 
thii n£?fr® *" cases-Procedure.—ln 

Th« M ^^‘^usedwas of 40 yoars of age. 

The Magistrate gave him the benefit of the 
above section, because the value of the stolen 
property insignificant and this was hie first 
oflence. He passed an order renuiriog the 
accused to execute a bond to be ol good beha- 
viour for SIX mouths, or, in default, to suffer 
twenty stripes. Beld, that the Court should 
not pass an order for release on probation and 
at the same time pass a specifie sentence in 
aeiault. The proper procedure is for the Court 
to pass the order for release on probation; if 
the offender does not accept the terms, then 
sentence should be passed. Queen-Eaipress 
J. NGASANOHEIN. U.B.R. 1897-1901. Yol. I, 
lS7e 


Crim. Pro. Code (Act Y of 1898)-co«finwd. 

punishments are provided inthel.P.C. CROWN 
v^Neki ram, 23 P.W.R. 1908. Cr = 8 Cr L J 

, (4870)—.?. 562 -Criminal breach of trust— 

' On sfcurii^ for good conduct. 

‘ b- criminal breach of 

' i^thU specified 

' mors punishable With 

■ 'mprisonment, cannot be 

' iruP»pc1“ conduct. QUEBN- 

I V. AH WUN. U.B.R. 1897—lOOl.Yol. 

^^‘^“‘Scope and extent of^Servant 
sffaimg s p» operty, whethtr can be releas- 

sfruclion conduct-Smm/es. con- 

siruclion of.~A servant found euiJtv and 

masuV't ■ thiuofhis 

master s property was held not to be entitled 
to be re.eased. under s. 662, Crim. Pro. Cede 
upon probation of good conduct, as theft by a 

therein. When an act givee a special power, 

which It 18 conferred; and jurisdiction must be 
exercised strictly in accordauce with the provi. 
sions of the statute which creates It. It is an 

evasion of the law to treat ao aggravated, as an 
ordiuary offence, and thus introduce a different 

Fvp1b«o° ° o ® punishment. 

Emperor v. Bapd Rao Maratha. 4 N.L.R. 

fn T I 12 Cr. L. J. 213 = 

10 Ind. Cas. 114-156 P.L.R. 

(4872)—S. 662—Oonvtcfion — Senfence.—If 
the accused la convicted, some sentence must 


(4868}-S. 562—Penal Cade. s. 457. offence 
under.—House-breaking by night under s, 457 , 
Penal Code, not being one of the offences men- 
tioned in a. 562, Crim. Pro. Code, an accused, 
lo or 17 years of age, convicted under a. 457 
cannot, instead of being sentenced to imprison- 
menc, be released upon probation of good con¬ 
duct. Emperor v. Maruti, 15 C.P.L.R. Cr. 

— A » 

5^2-7ndian Penal Code (Act 
XLV of 1860), s. 420.o^ence under—"Cheatina" 
scope-Of the word, as used ins. 6S2,—Beld that 
s. 662, Crim. Pro. Code, is not applicable to 
oonviotions under a. 420, LP.G. The word 
cheating» used in s. 562, dim. Pro. Code 
covets only simple cheating, and not the more 
aggravated forme of cheating for which higher 


(4873) S. 562—Inabilifi/ fo furnish securitv 
for good behainour-Procedure to be adopled— 
bentenceto be nomtnal.^The view that, if an 

ordered to give security under 
s. 662 of the Code and fails to do so. he should 
be detained in prison till the expiration of the 
period for which security is to be furoisbed. is 
not in accordance with any provision of law. 
Ihe proper course is for the Magistrate to 
ascertain, before passing ao order under s. 662. 
whether the accused is likely to be able to give 

» reasonable 

time, if be fails to give security witbin a 
reasonable time, the Magistrate should pa«s a 
sentence which should be nominal. KING. 
Emperor v. Tun Gadno, 3 L.B.R. 2 = 2 Cr. 
374. 

(4874)—S. 562 Attempt in commit offences— 
^ppficaftiiifjio/section fo.-A boy. aged iSyears, 
was convicted of an attempt to cause hurt 
with a dangerous weapon. The Magistrate 
ordered him to execute a bond with a surety 
under a. 562 of the Code. Held, the object of 
s. 563 was to provide a lesser and alternative 
remedy for a oertain olass of cases. Though the 
maximum seDteoce, under s. 324 , IPO. is 3 
years* an attempt to commit that offence is only 
punishable with one and a half years. The 
term of imprisonment” and not the “nature 
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Crim Pro. Code (Act Y of l898)-coneinuetf. 

of the ofieuce ” being the teat as to tho applica¬ 
bility of s. 662 in cases Ijke the present, the 
order of the Magistrate was local, KING- EM¬ 
PEROR V. KRA pro AUNG. 3 L-B.R, 30. 

( 4 g 75 )_S. 5fi3—Poinf Code (Act XLV of 
1860), .<5. 420— S 562 inapplicable h coniiicfion 
under s i‘iO~Praclice—Maqistratc dealing with 
accuied under s 562 OH conviction under s. 420 
—Be-lriaf not necessary—Ttcniand of ease for 
passing laiuful sentence-Appellate or 
Court not competent to pass sentence —» 562 ot 
the Grim. Pro. Code rovers only the form of 
obeating punishable under s 417, Penal Code, 
with one year’s imprisonment, and no’- the more 
serious form punishable under 8. 420 with seven 
years. (23 P W.R. 1908. Cr.«HCr L.J. 456. S 
L B R 95 = 12 Bur. L.R. 91 = 3 --r. L.J - -I and 
4 N.L.R. 18 = 7 Or. L.J. 3l9, f.) Coo^equeotlj, 
B. 562. Grim. Pro. Code, cannot bo used upon a 
oonviotion under s. 420. Penal Code- Where a 
Macistrate convicts a person of an oBonca 
under s- 420, bub deals with bim under s. 562. 
Grim. Pro, Code, the proper course for the 
appellate or revisional Court is not to 
re-trial but to set aside the order under s. 562 
and remand the case to the Magistrate to pass 

a lawful sentence. (4 N.L R- 
319, 24 P.R, 1904, Cr , 29 M. 567 = 5 
136. FA An appellate ot revisional Court itseU 

cannot pass the proper 

SINGH V. EMPEROR. 195 P-L R 

Cas. 114 = 12 Cr. L.J. 213 = 16 P,R. 1911. Cr. 

(4876)—S. 562—Pc«V squabbles o/poimg per¬ 
son*—Senfeitre o/tmprtw.menf without 

of fine inappropriate -In a petty case 
out of a equabble between two girls of 16 and 
14, the yoaoger girl was convicted of slapping 
the elder’s cheek and pulling her bau and was 
eenteoced to seven days’ rigorous impnsooment. 
Held, that the sentence of impris^mment 
without the option of a fine was ’"appropriate 
MA K.YWE V. EMPEROR, 12 Cr. L J. 

Ind. Oaa. 772. 


(4877)-S. 562—4ppft/inp 
Of the Indian Penal Code (Act XLV 0/1860) 
Bevision.^Beld, that, although s. 56i. Cnm^ 
Pro. Code, cannot properly be ueed m ca-cs 
lalliog under s. 457, I.P.C . yet. where it has 
been wrongly applied bv a Magistta e. 
optional for the High Court on revision side to 
interfere ot not. as it thinks fit upon a considera¬ 
tion of all-tha oiroumetances. with 
thne used by the Magistrate ABDUL 

Crown, 19 P W.R. 1910. Cr. =6 lod. Caa 839 
= 11 Op. L J. 389. 

(4878)—S. 662—First offence—Penal Code, 
a. 881—Theft by servant— Aggravation of offence 
—Making imputations on ehasltty ofcomplaxn- 
ant’e wife.—Held, that s. 662 of the Grim Pro. 
Code is inapplicable to the case ot an acousea. 
who baa been oonvicted of an oflence of thef o 
his maater’e property, lot he is liable to ‘ 

meat under b. 381 and not s. 380 ot the l-B.L. 
Held, also, that the aoouaei bad aggravated 
Wa oilenoe by making imputations on the chas¬ 
tity of the oomplainant’a wife. CROWN 7. 


Crini Pro- Code (Act V of 1898 |-coHtiHUC-i. 

Bui.i LAL. 13 P.L R. 1913-=t4 Cr. L.J. 113 = 

18 Ind. Can 673 = 27 P.W.R. 19l3, Cr- 

(iS18]—S- .562— First offender — Criwindf 
Tnisrtpjirourmtion and chcalingin all their forms 
— C'^H.^fnirfirtHS of statute. —Th,» words dis¬ 
honest misappropri iiion” and “ cheating m 
8 562 nl the Code ot Cnniiual Procedure apply 
to and cover the oRonces of criminal misappro¬ 
priation and cheating re^pccuvely in all their 
forms. The words ol a Siaiute should be given 
an extended moaning -f which they are 
reasonably suscepiibL when a restricted mean¬ 
ing would reduce tho-e word* i'’ 
surplusage. HaBNAKAIN v. R-UUI ^‘^8- 
A.L J. 465 = 15 Cr. L.J. 375=23 Ind. Cas. 743. 

(4880)—8. 562 — See Al’PBAL — 

WHERE APPEAL LIES, 24 P-B- 1904. Cc- 
Cr. L.J 1098. 

(48^U—S. 562—See PEN.^L CODE. s. 95, 1 
N.L.R 139. 

(4982i-S. 5C2-Conviction 
quash-Scc PENAL CODE. S. 113. 7 P W 
l9l2 .Ct. = 67P.L.R. 1912 = 16 Ind. Cas. 316 = 
13 Cr. L.J. 476. 

(48‘i3)—8. 662—Procedure to be adopted 
See PRACTICE AND PROCEDURE, i L B K. 
*216. 

(48841-3. 562-S.. REr.E4SE ON PaOB*. 
TION OFiGOOU^CONDUCT, I L.B K ^ 

(488SI-S.,66i-S«’:SEOUEITV TO KEEP 

THE PEACE-ON CONVICTION. 4 L.B.R. Hi. 

(4986'—S. 562-See Nes. P04. 906, 3382, 
3333. 3387, 3527. 3528. 3676. 4061. 4062. 

imii-Ss.t62.8il-Mogist,aU-Conviclxon 

by. under s. 304-.4. 

under s 662—Jtl«!7afifV-/’'‘oper course—Report 

the accused of an oflence under p. 552 ' 

h .4 no powor nlso ,0 0 ..S an ord.j uo^i r 0 . 662, 
Crime Pro, Code- Uodet 9 . 341. Crim_^ 
Code bo should, on conviction, nave merely 

TRATE OF VIZAGAPATAM, 11 M.L T. 404 
Ind. Cas. 600 = 13 Cr. L.J. 248. 


-8.553 (New). 

( 4688 )—6. 663—Sec No. 8383. supra. 

-8. 865 (Newi. 

(4889)-5. 565—Penal Code.ss. 457 and 511. 
— Held, that, where either the . 

flubaequent conviction of an mit 

under e. 611. I-P C.. for an 
an oflence punishable for a term of th j 

or ^pw.rd.' -und.r 4»y of ‘b. «=t,on. .p.o'firf 
in Ch. XII or Ch. XVII ot the T.P.C.. the 
Court trying the case has do power 
and pass an order against h-f 

Crim. Pro. Code. HABNAM V^^KING-EMPBBOR 

83 P.W R. 1907. Cr. = 17 P.R. l 907 .Cr. = BW 
L.J. 878. 

(4890)-S. 565—No previous 
Order to notify residenee^Legahty. W 
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'Crira. Pro, Code (Act Y of 1898>—corecZwded. 

there lo previous conviction, an order 
dirertinc the nccused to notify his residence is 
ill-ctl iud ujust 1)0 Fet aside. KottaPaRAM- 
T;I(, Ku.nH n.MMAD V. P:mpeR0R. 8 B.L T. 352 

8 Ind. Cas. 300=11 Cr. L.J. 636=1910 M 
W N, 567. 

M891)-S. 505-1,PC. (.4c( XLVO/1F60). 
'iipptng Art {!V of 1909)—Sfnff»ice of 
iijhippintj—Order for notifpiiig address of previ- 
MisUj co7ivicred offender.—Tbe order contem¬ 
plated by s. 565 of the Crim. Pro. Code can 
only be pa«scd where the convict is sentenced 
either to transportation or imprisonment. The 
section does not extend to eases where the 
Court, inste.id of passing that aentonco, pas.sea 
a sentence of whipping. Kmperor v. FulJI 
Ditya. 12 Bora. L.R. 901=8 Ind. Cas. 623 = 
11 Cr. L.J. 691. 


(4392)—S. 565 —Previous cooviotioo—Subse¬ 
quent conviction for technical theft—Order 
under s. 565—Legality—See PENAL CODE 
83 . 75 . 37 9 , 3P.W.R. 1914, Cr. = 4 P.L R. 1914 
= 16 Cr. L.J. 183 = 22 Ind. Cas. 759. 

f4893)—8. 565. eub-s. 3 —See PENAL CODE 
s. 176, 1 N.L.R. 133 = 2 Cr. L.J. 745. 


(4894)—5. 665 (4)—Fcnfll Code. s. 176— 
Omission to inform when pxinishable —Cases 
under s. 565 (4i o' Crim Pro. Code should be 
dealt with under the first part of s. 176. Penal 
Code. In »c Hnss.XIN BEQ. 4 M L.T- 82S.= 19 
M.L.J. 274 = 31 M. 948 = 8 Cr.L.J. 423. 


f4895)-5s. 565, 221, 537— Order under 
s. 565—Wot a ' punishment' under s- 221— 
Previous conviction—Failure to oive details of— 
Irregularity^ Cure under a. 637 —An order 
under s. 565. Crim. Pro. Code, is not such a 
punishment as is meant by the words of s. 321, 
Crim. Pro. Code. Therefore, the provisions of 
s. 221 (7), Crim. Pro. Code, do not apply to an 
order under a. 565. and suob an order oan be 
legally passed without the previous convictions 
on which it is based having been menttoned in 
the charge. Even assuming that the Magie* 
trate was legally bound to give the details of 
alleged previous convictions in bis cbargei before 
passing any order to the prejudice of the accused 
under s. 665. Orim. Pro. Code, the irregularity 
is one that would be cured by s 537. Crim. 
Pro. Code. EMPEROR v. JhaGROO, 9 N.L.R. 
88»14 Cr. L.J. 390»20 Ind. Gas. 214. (35 M. 
61, P.Os, 72.) 


Crlminai Procedure Code, 1662 (Aroendment 
Act). 


CrimlDal Proceedings. 

See Revival op Cri^iinal Proceedings- 
I See Stay of Criminal Proceedings. 

' Criminal proceedingfi taken on Sunday. 

—A Mjigistrate is not debarred in this country 
from taking criminal proceedings on Sundays. 
^*^^^^^^^tteroflhepeiilionof SINCLAIR, E D., 


i 


m~Crim. Pro. Code, s. 195-Sanclion to 
prosecute — Prosecution not to be conducted 
during pendency of appeal.—Criminal proceed¬ 
ings lor perjury or forgery arising out of a civil 
litigation should not go on during the pendency 
of such litigation, Where a saootion has been 
granted for the prosecution (or perjury of a 
party lo a civil suit, no prosecution could be 
instituted on such sanction until tbe appeal 
from the suit pending in a higher Court has 
been disposed of. Jnre SHKI Nana MahaRaJA. 
16 B. 729. [Wot F.. 23 C. 610 : R., 2 Weir 416, 
26 B. 786. 31 C. 858, 34 C. 848= 11 O.W.N. 712 
= 5 Cr, L.J. 480 = 6 C.L.J, 531.] 


(3) — Stay of criminal proceedings during 
pendency oi civil suit —Although tbe High Court 
has often acted on tbe principle that criminal 
proceedings should not go on during tbe pen¬ 
dency of civil litigation regarding tbe same 
subject-matter, it is not an invariable rule. 
Where. A/fer making enquiries under Chap. 
XXXV of tbe Crim. Pro. Code, regarding tbe 
genuineness of the transaotioD put forward by 
tbe party who applied to raise an attacbment, 
the Subordinate Judge committed tbe oase to 
the Sessions on a charge of forgery and perjury, 
but meanwhile a regular suit bad been filed to 
eetabltsb tbo genuineness of the trsneaction, 
field that the fact of the institution of tbe suit 
would not be sufficient for tbe High Court to 
quash tbe commitment regularly made by tbe 
Subordinate Judge to tbe Sessions Court, or 
to direct tbe trial to be adjourned pending tbe 
bearing of the civil suit, and possibly of an 
appeal and second appeal. In re Devji t-afod 
PHAVANI. 18 B. 881. [R., 23 0. 610, 26 B. 

785. 31 C. 858. 34 C 848 = 5 Cr. L.J 480 = 6 
C.L.J. 531 = 11 C.W.N. 712: D., 30 M. 226 = 6 
Cr. L.J. 131.] 


(4)—Crtmmai proceedings — Procedure.—I d a 
criminal proceeding, an accused person ought to 
be distinuily made to understand from tbe 
beginning what the Court is about, and no 
laxity ought to be allowed in tbe procedure 
prescribed by tbe Code. In re SiTARAM 
Shivarambbat, 6 Bora. L.R. 978. 


See ACT IV OF 1891. 

Crirnlnal Procedure Code (Araendraent). 

See Act III of 1884, 

Criminal Procedure Code (Amendment—High 
Courte). 

See Act XTII of 1866. 

OrimiDAl PpoQe.4ttce (Supreme Courts Act). 
See ACT Xy-IIIDP^62. 


(6)— Magistrate's power to split up an offence 
— Summary jurisdiction — Right of appeal, 
deprivation of—Penal Code, ss. 143, 144.—No 
Magistrate is entitled to split up an oSeoce 
into its component parts, for tbe purpose of 
giving himself summary jurisdiction, thereby 
depriving tbe prisoner of his right of appeal. 
If a charge of an offence, not triable summarily 
(e,g., under s. 144, Penal Code), is laid and 
sworn to, the Magistrate must proceed with 
the case, accordingly, unless be is, at tbe outset, 
in a position to show, from the deposition qf 
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Criminal Prooeedinga—con/inued. 
the oomphinant. that the oiroumsUncca o[ 
agfftevfttion ftte not to be behoved. Tbo 
incs oi a M.*gistr.ito. actinf* contrary to iho 
Lbovo prinoiplo, void. v_ MiDOOL 

T^ARIM a»id EMl’RBSS V. GOLAM MAHOMBD. 

4 C. 18 = 3 C L.R. 41. CR - G. 715. ^ 

T R 25 B 90 —i Bom* L.R. 653 • Expl*, 

B 502% : 10A.55.22M. 45=> = 2 We.r 

254.] 

(M^InsUtulion of criminal prosiCiiiton. pend¬ 
ing apveal in Civil Asa inmor ot dib- 

oretioQ aod propriety, a Judge .n 
may wait, before directing a prosecution f r 
periury of parties or witnesses up^u their own 

Snoontradio.edstat<.ments. till ‘ 

a pending appeal against the suit. In the 
mailer of MUTHY Lall GHOSE, 6 C. 308. 

17)-Crim. Pro. Code. s. 537 -Counter-charge 
o/;iji„a_/rregufnril?/—Where a Magistrate 

in two oases of counter-ebarges of 
AfififtuU tried. 6rst of all. ooo party, aad h^viog 
taken evidence lor that party, he had. without 
gtJing his decision in that enquiry, proceeded 
to take evidence for the other party, aod m this 
second enquiry ho called as witnesses some of 
thosrverv%erLa. whose condaet was .oqo. d 
into at the first enquiry, and as to . 

or ionooeoce be had suspended 
held that such procedure constituted a grave 
irregularity, but ihat, under oiroumsiances of 

5 C.L J. 231, 11 C.W.N. 472 = 5 Ct. L.J. 197 , 

Disappr., 20 C. 537.] . r, 4 

(8)-Trial by jury—Duty of Court to 
examine all Oie wilncssss for the prosecution 
ITcqZlalof the accused 

r‘hii^o';rof“.nr'r’”atrod”''o. 

insufficiency^of the prosecution 

LotThVp'ab^ifpVosLIo^X^^ 

?h. eiidsne., where he has edf "ph^ 

rh^eTdae aprees wi^h .hem 

to hear auy more evidencei ^tiid, oi «jahed 

tLtthey did DOt believe the evideace 

«.2rwp.r 3^ 


Criminal Ppoceedlnga—coniintwi- 

principle of the law of England, 

of law will not allow a person iD]uted by a 

felonious act to seek civil redress, if he has 

failed ill bis duty of bringing or 
to bring the felon to justico. as to which there 
seems to be some doubt, tbo pr'nciple does not 
apply to a ease, where the delendaot is not 

oriminally liable for the oflence ‘’7* 

the agent aod the suit is not brought against 
the party, who is alleged to have been e“'*^ 
an ofleoce under a. 155 of M-tdras Locil Boa da 
Art (V of 1884). President of the taluq 

BoVbVw KUNDA,-™ V .....OK 

SARAY.ANA KaMPTHI, 17 M.L J. 537-2 M.L, 
T. 461. 


(10)—Crtm. Pro. Code. I89s, s. 161-4nsHcrs 
to nuestioKs by a police oficer under s. IGl. 
wheiher amowils to institution of criminal 

tcce^OS-S. 211. 

who answers questions put to him by a police 
officer making an investigation under s. 161, 
CriS P^Code. docs not institute or cause to 

LUOADDI. 6 M L.T. 13a=4lDd. Cas. 1081 = 11 
Cr. L.J. 184. 

(ID—Afagisfrale ocltwriy e»Hplow«d tn prose* 
.JioH-Jaaoe on appeal.-A Magjstrate took 
an active partin the prosecution 
and recorded the evidence of the witnesses 
deciding whether the ease should go to ^ 
not and by whom it should be tried. Held 
thai be could not bear the 
conviction come to in the case. In re BBT 
LALL ROY. 22 W.R. Cr. 75. 

fiQl-Trial 6v Afa<?is(rafe ias(i(u(ed by Wtn 

- oSr;fwSh'r..iL?ei 

;h?J^o'pcu.io» I, Ocltotor QCEEN V. N*DI 
CHAND PODDAR. 24 W R. Cr. 1. 

(13)-Crm. Pro. Code, 1861. S5. 260. m- 
Where a Magistrate tried a person 

iSSSiSSSIs 

did not occasion ? is^fii BHUOWAN 

cured by s. 439 of tbeCode of 1861. BHUOWAN 

V. DOYAL GOPB. 10 W.R. Or. 7. 

(141—Pjciiminary en2«ir»—P<r;«ry.—It le 

neceeeary to a ptoperspteliminary enquiry that 
the accused ((or. under certain circumstances, 
Se agent) should be present, that f ® wtneBses 

whose evidence is to be the ®° 2! 

commitment should be examined before him, 

ftod that be should have the 0PP?'^“‘*/ ?l 
A’^AmiDiDC them* It is esseotial, too* i^i 

was changed to that of an 
T, KALI CHURN LABOBBB, 9 W R. OP. D«. 

I LSI—O mission to comply with formalittee 
t. : ... j i V j i miii i — —The omission to 

oSi 

^ nun, n, A.ut,^ 

' -*''1 «'/•. Curt. 
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Crirainal Proceedings—coJiitniied. 

is-i iiiu r'l -U'liinons wiJJ nnt vitiate the pre- 
cevt tj. ifter summons, fo as to enable a 
cot'll 'I i;.i uit to re open the case. Eastrrn 
P' 1 I. UMLWav COMPANY V. KaM DaSS 
Di rr. 23 W R Cr 63. 

'lu—P,.!rer 0 - flioh Court-Johif charge- 
m not on Ofjpoiite sides .—a JIuRistrata 
sji mid not scud up j.jiDt cb-irges to the Sessions 
Cuurt .igaiust persons who take part in a riot 
on oppo.situ sides, as they have not a c tinmoo 
object,. But where a oerson had been so jointly 
charged and riehtly convicted by the Sc.^sions 
Court,/ifW (Maephersou, J., dissen'in^l that, as 
the prisoner had not been prejudiced by the 
mistake of the Magisirate. inero was uo 
sufficient ficouoa for setting as-do hi- conviction 
or ordering a new inal, QUEEN v. SKEIKH 
Baeu, B.L R. Sup Yoi. 750 = 8 W.R. Cr 47. 

(nj-Crzm, Pro. Code. 3 . 537 (1972 

S3, 426. 439) — Irregularity 
prejudicing prisoner in h>s defence.—Aa omis¬ 
sion by a Magistrate to hold a preliminary 
inquiry on a charge under s. 307 of the Penal 
Code of attempting to murder was. on appeal 
by the prisoner to the High Court, held to be 
an irregularity which prejudiced the prisoner 
in her defence and the proceedings were ordered 
to be quashed, and a now trial hold. QUEEN 
X’, ^^USSAMUT ITWARYA. 14 B.L.R. 54 = 22 
W.R- Cr, 14. , 7 Cr. L.J.Sn = lOO.C. 337 

41 C. 406 = 14 Cr. L.J. 4H6 = 20 Ind. Cas. 741 = 
18 C.L.J, 58'2 = 10 C.VV.N. 147.] 

(18) —Irregular atpoinlment of jurors.—The 
appointment, by Magistrates, as jurors of 
persons who had been appointed by the opposite 
party, is an error aQcoting the merits of the case. 
Rajah Satyanundo Ghosal v. Camper. 
DOWN Pressing company Limited, 21 W. 

R. Cr. 43. 

(19) —Crinj. Pro. Code, 1872. s. 283—irrepa. 

IcTtty iniricl before a person 

summoned to answer to a charge of criminal 
trespass appeared and filed a written statement, 
and the Magistrate proceeded aooordingly with¬ 
out recording a proceeding under e. 5^0 of the 
Code o( Criminal Procedure, it was held that 
the irregularity was covered by s 283 of the 
Code, the rule therein laid down being intended 
to extend to all proceedings before Magistrates. 
Goub Mohun Majee V. Doolldbh Majeb. 

22 W.R. 81. Cp. 


Criminal Proceedings—eonf-tiuei. 

Assistant Magistrate on the same day found 
that the coQv.ccion should have been under 
9 . 48 of the Abkati Law, and recorded a note 
to that effect ; Held, that as it wa^ clear from 
the evid«nco recorded and from the an.swer of 
the accused that ho was not misled as to the 
charge again-=t him, and consequently in no 
way prejudiced hy tho erroneous description of 
the offence contained in the conviction the 
conviction should be altered so rs to bring it 
und.rs 48. ActXXI of 1866. THE QueeNv. 
Digamuur Shaha. 24 W.R. 3, Cr. 

(■ 22 )-I'renularUy in receiving evidence— 
The recppi.iou as evidence agRiost at. accused 

person of a confession which ought not to have 
been proved, aod which was not in accordance 
with the law. was held to b an irregularity 
which must be deemed to prejudice or injuri¬ 
ously affect the accused. QUBEN v. CHUNDER 
BhutTACHAKJEB, 24 W.R. Cr. 42. 

(23) --Crm. Prc. Code. 1872. sh. XVIII and 
s. di—Trying summarilycase which ought not to 
have been so tried. -The proceed logs ol a Magis- 
trate who bolds a summary tnal for an offence 
not triable summarily are void, and if be 
convicts the accused tbo cooviction must be set 
aside as having been made without jurisdiction. 

^ re Khetter Mohun Chowrunohbe, 22 
W.R. Cr. 43. 

(24) —Trial without complaint. —Where there 
was an irregularity in the preliminary proceed¬ 
ings. there having been no complaint as pro- 

I vided by the Crim. Pro. Code, the Court set 
aside tbo proceedings, though . the amount of 
punishment would not be affected by the 
defect. Queen v. Mahim Chandra Chuc- 
KBRBUTTY. 3 B L.R. A. Cr. 67. 

J25i—ifijjlif to institute prosecution—Convic^ 
ted person.—There is 00 rule that a convicted 
person cannot institute criminal proceedings 
Queen v. Madhub chunder gibi Mohunt 
21W.R. Cr. IS. ’ 

(26)—Suif ill Ciyii Courf.—Civil proceedings 
do not constitute a bar to a prosecution in a 
Criminal Court. MADHUB KybubTHO v 
Keshdb Singh, 9 W.R. Cr. 22. 


(20) — Appellate Court—Failure to fix reason- 
able time for hearing — Irregularity. —Where the 
appellate Court failed to fix a reasonable time 
for the appearance of the appellant or bis coun¬ 
sel as required by s. 276, Aot X of 1872. it was 
held that the error was one that would 
invalidate the proceedings In re HuRI- 
PEBSHAD, 24 W.R. Cr. 60. 

(21) —Crim. Pro. Code, 1872, s. 2S3— 
Irregularity in trial—Conviction on wrong 
charge under Act XXI of 1856, s. 44.—The 
accused who held a liceuse for the sale of 
imported liquors, sold country spirit, and was 
charged anu convicted by the Assistant Magis¬ 
trate under a. 44, Aot XXI of 1856. The 


Applicability of ss. 8 to 11 of the Oaths Aot 
to criminal proceedings— See AcT X OF 1873 
ss. 9 to 11, 13 B. 389. ’ 

See ACT X OF 1873. ss. 8. 9,10. 11. 5 S.L.R, 
12y = 13 Ind. Cas. 215 = 13 Cr. L.J. 23. 

See ACT XIV OP 1874. ss. 3. 4, 13 M. 353 = 
2 Weir 1 . 

Institution of—See ACT III oP 1877 a 83 

lOW.R.Cr. 21=6 B.L.R. 693, note. ' ’ 

False statement of legal practitioner made 
after being solemnly affirmed—See ACT XVIII 
OF 1879. 6 M. 252 = 1 Weir 116 = 1 Weir 156 = 

1 Weir 785 = 7 Ind, Jur. 247 . 

Thorough explanation of charge to accused, 
necessity for—Ses CHARGE—EXPLANATION 
OF CHARGE, 5 0 . 826. 

See Commitment to sessions Court, 
8 B. 312, 16 B. 200. 
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Cplmloal Proceedloga—concluded. 

See Criu. Pbo. Code, 18f»3. ss. 133, 136(1). 

435 (I, 2, 3). Eit. Uo. Cc. C. 33G- Or. Rg. 25 
of 1867. 

Institution of. before police—See Cbim. 
Pro, code, 1898, s. 203, 33 C. 1 = 10 O.W.N. 

168 = 2 C.L.J. 228. 

See Orim. Pro. Code. 1893, s. 282.19 M. 

375 = 2 Weir 680 = 6 M.L J. 195. 

See Criu. Pro. Code, 1898, b. 344, 2 Weir 
415. 

Sie CRIU. PRO. Code. 1893. S3. 350,357, 

25 0. 863 = 2 C.W.N. 405. 

See Criu. Pro. code, 1898. ss. 355, 356, 
357, 537,19 M. 269 = 2 Weir 433=6 M.L.J. 
134. 

See Grim. Pro. Code, 1393. ss. 439 (i to 
5), 476. 23 0. 610. 

See Criu. Pro. Code, i898. e. 53i, 17 a. 

36 = A.W.N. 1894, 195. 

SeeOBiM. PRO. CODE, 1899. ss. 531. 532 
and 537,17 M. 402 = 2 Weir 704 = 4 M.L.J. 196. 

See CRIU. PRO. CODE, 1898. ss. 532. 5. 

3 A. 258. 

SeeOBiM, PRO. CODE, 1898, 8. 537,14 0. 
395. 

See ESCAPE FROM LAWFUL CUSTODY. 11 
M. 441 = 1 Weit 210 = 2 Weic 304. 

See P.*>LSE CHARGE, 5 M.L.T. 269, P.B. =32 
M. 258=9 Cc. L.J. 170. 

See Joinder of Charges—Mis.ioinder 
OF Charges, 14C.128. 

See Joint triad, 5 M. 20 = 2 Weir 303. 

See PENAL Code. 83. 372 and 373, 12 M, 
273 = 1 Weir 376. 

See TRANSFER OF CRIMINAL OASES- 
Grounds for transfer—notice, 2 0. 
W.N. 498. 

See WAIVER, 2 C. 23. 

Criminal Proseoation. 

(1)— Exclusion front caste —Crinjinai prosKU- 
«on for defamation, considerations tna.—In a 
civil Boit it might be necessary to ascertain 
whether the action of a oaate meeting assembiea 
for the purpose of exoommuoicatiog a person 
was actually legally justifiable or not; but in a 
criminal prosecution of this nature for defam - 
tion, if the oommunityoc meeting had authority 
to exclude the complainant 
aod used that authority in good faith, tnen. 
althoogh they may possibly have erred m law, 
they ace not liable to a criminal prosecution 
and oonviotion. QueBN-EUPBESS v. BHAIK 
HooSAB, IL.B.R.4. (23B. 122, P.) 

Bee BOU. ACT III OP 1852, Rat. Un. Cr. 0. 
69 = 0r. Rg. 14—12—71. 

CrlmlBBl Roles of Praetlce (Hadrai). 

Bole 60-See Cbiu. Pbo. Code. 1898 
as. 250, 422» 16 M.L.T. 426 = 26 Ind. Cas. 848 
=27 M.L.J. 629 = 15 Oc;L.J. 618. 

148 


Criminal Btateroents. 

—Blank crtHiiim! sfafemenfs.—Blank criminal 
statements should not bo sent up with quarterly 
returns. Whenever a statement is blank, a note 
to that effect must be entered at tho back of the 
statements Nos. 1 to 6 in the column of 
remarks. CRIMINAL CIRCULAR. No. 3 OP 
1868, 9 W.R. Cr. Cir. 5. 

Criminal Trespass. 


See HOUSE.RREAKING. 

See HOUSE*TRBSPASS. 

See PENAL CODE, SS. 411—162. 

Code. s. 447 —r/-cs;)iss upon land 
used as a pathway — Question of title to the 
land. —In a case brought against the accused 
for trespass upon land used by the complainant 
as a pathway, when a question of title to the 

land is raised between the parties, the accused 

cannot be convicted under s. 447, Crim. Pro. 
Code, merely on the finding that the complain¬ 
ant has been using the pathway for mote than 
six months, the question of title being left 
undecided. Rahi Lochan v, Purna ChandRA 
DEY. 11 C W.N. 17l = S Cr. L.J. 14. 

(2)—Prnaf Code, s. 447—Criminal trespass 
—Possession f/iven to actual purchaser under 
s. 318, Civ. Pro. Code.—When a land has been 
sold in execution of a money-decree, and actual 
possession of it given to tbo purchaser under 
8.318, Civ. Pro, Code, without resistance or 
opposition, and the purchaser has thereafter 
exorcised acts of possession over it, a forcible 
entry on such land by sub-tenants claiming 
uoder a lease of ao aotcccdeot date from the 
iudgment-debtor, constitutes criminaltrespass. 
KAILASH GH08B V. JUGAL LOHAR, 1 C.L.J. 
104. (12 A. & E. 624. 7 B.H.C. A.C. 82. 1 M. 

& G. 644, 14 M. & W. 442, 10 C.B.N.8. .13, 
L.R. 1 Q.B. 1, Disc, and B.; 16 C. 106, D.). 

(3)—Penal Code. s. 4i7-Claimof right—Ex¬ 
planation of Magistrate—Judgment, supplem^t 
fo—Where the accused acts on a belief of his 
own right, be cannot be held guilty of crimi¬ 
nal trespass. A Magistrate cannot supplement 
bis judgment by his explanation to tbeeupenoc 
Court. If there are no material findings in 
the judgment, the defect cannot be cured by 
the Magistrate’s explanation. JDRAKHAN 
Singh V. King-EmperOB. 7 C.L.J. 238=7 Cr. 
L.J. 312. 

(i)—Penal Code. sj. 379. HI—Theft—Cri¬ 
minal trespass.—Where a person charged with 
theft of rice plants from a certain land was 
acquitted on the ground that it did not appear 
that they were not sown by him and were not 
his property, be could not be convicted of 
criminal trespass, inasmuch as if the plants him 
been sown by him and were his property, he 
would have been entitled to remove them, and 
could not be treated as a trespasser for so 
doing. REG. V. OOUEBKHAN, Bat. Uo. Or, 

0 . 4 . 

{6)—Penal Code, es. 416, 441—^nfry info 
ExhibUion building without ticket.—^ secret 
entry into an Exhibition building without a 
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ticket does nob amount to the offence of cheat¬ 
ing or of criminal trespass, though the person 
80 entering may be liable for damages for 
trespass in a civil suit. REG, v, MERERVANJI 
Bejanji, 6 B.H.C. Cr. 6. 

{G)~Penai Code, s. 440—Enferijiiy the co7h- 
powJid of (t / 2 ous £—Crimvial trespass .— When 
a person unautborizedly enters the compound 
of a hoULo, ho oomuiits the offence of criminal 
trespass and not of house-trespass. QUEEN- 
E.MI’HESS V. Bhow, Rat. Ua. Cr. C. 122. 

[7) —Penal Code. ss. ISS. 

for hire three mi/c-? frnm a public fervy— Dis¬ 
obedience to order duly promulqated 6y a public 
servant .— The plying ot a boat for hire, three 
miles from a public ferry leased to tho com¬ 
plainant, would net constitute the offence of 
criininal trcspi>s. But if. in spite of a prohi¬ 
bition from plying a boat for hire at or in the 
immediate vicinity of public ferries, a person 
oontinuG.-s to do so, be tenders himself liable to 
punishment under s. 189. Penal Code, for die- 
obedience of such order. JIUTHRA v. Jawahir, 

1 A. Da7. 

(8) —Penal Cade, s. Ul—Criminnl trespass— 
Ancroachment c/i public road~Bom. Act V of 
1879 (Land Revenue Cod^), s. 37.—Under s. 37 
of Bom. Act V of 1879. all public roads being 
too proporDy ol Goternment, Jl must b© taken 
that the public road eucroaobed upon by the 
accused is in the possession of the Local Gov- 
ornmeot OA^cers oa behalf of the Government. 
Hence, a pereoo who encroaobed on such a road 
is guilty of criminal trespass, if the eocroacb- 
ment is made with such intent as is contem¬ 
plated in a. 441, l.P.C. QUEEN-BUPRIiSS v. 
FaKIROAVDA, Rat, Uu. Cp. C. S93»Cr. Rg. 
49 of 1888. [R., a Cr.L.J. 67«4 lod. Cas. 826 

iy09, 2Dd Qc., Penal Code* s. 25,] 

{9)—Penal Code, ss. 441, 442 and 448— 
CTWiinal trespass^Bcuse^trespass^Burden of 
proof of possession—Crivx. Pro. Cede, $ 345.— [ 
The accused, a rate payer in a eercain Munici¬ 
pality! whoso petition for revision against an 
assessment, was summarily rejected during bis 
absence, entered a room where a committee of 
the Municipal Commissioners was dealing with 
appeals and assessment cases. His ostensiblo 
object in entering the room was to present a 
petition of revision of assessment. Tbo Cbair- 
man of the Committee ordered him to leave the 
room, and on bis not taking notice of the order, 
the Chairman turned him out. The accused 
after having beon turned out addressed a crowd 
in the verandah stating that no justice could 
be obtained. The accused was charged and con¬ 
victed of house-fcrosapass under s, 488 of the 
Penal Code. Seld, that the conviotion was 
wrong. Whether the charge was made under 
s. 44^ or s. 442, the pcoseoution must prove 
that the properly trespassed upon was at the 
time in the possession of a complainant who 
could compound the offence under s. 346, Grim, 
Pro. Code, and, as in this case, the complainant 
was merely sitting in the room VFith .otWr 


Criminal Trespass— con(in«rd. 

persons# at the invitation and with the consent 
of the person, whoever he might be, who had 
the immediate right to such possession fleW, 
further, that, as it was not shown that the 
accused entered the room, or remained in it for 
any of the purposes mentioned in s, 441 or 
a. 442, the accused was not guilty of an oSence 
under s. 449. Although it might be extremely 
annoying to be compelled, or even persistently 
entreated, to reconsider a matter which bad 
been already disposed of, to the best of the 
ability of the person disposing it, it could not 
be held a crime or su insult to present a peti¬ 
tion of review, oven if it was pressed in euch a 
way as to worry and distress tho person to 
whom it was presented, and if the useless coo- 
eideratioQ of it would prevent him from attend¬ 
ing to his other huMoess. Chandi Pershad 
v. EVANS, 22 C. 123. [R.. 21 B. 536, 12 P.R, 
1906, Cr., U B.R. 1992—1896, Vol. I, 264, 
U.B R. 1897—1901, Vol. I, 352 ] 

ilO)--Criminal trespass—DUirnint—Act VIII 
of 1869 {D,C.). $s, 72, 74, 76,—Where, upon a 
landlord’s servant preventing the tenant from 
cutting the crops, tho servant was charged with 
criminal trespass, and the master with abetment 
thereof, held that, to enable them to plead the 
exercise of the legs! right of distraint, it must 
be shown that a written demand under s. 72 of 
Act VIII of 1869 (B C.) bad been made for 
arrears, and that a written authority under a. 76 
of the same Act had been given to the servant. 
Id tho above case, it was also held that, even 
if the servant bad acted bona fide, he could not 
prevent the tenant from cutting the crops, as 
the latter could, as cultivator# under e. 74 of 
the Act, gather the crops, notwithstanding dis¬ 
traint. JHUMUK NONIAH V. Shadashib 
Roy, 7 C. 26. 

(11) — By co-otvners^Penal Code, s. 297 — 

Trespass on burial places.—C o^ov/uotq cannot 
be held to have committed trespass, unless they 
have ousted the other co-ownets from possession# 
ot have committed some destruction or waste 
of the common property, as by pulling down a 
common wall, or by carrying away a portion of 
the common property, as by digging and carry¬ 
ing away turf. eto. Tbc complainant and the 
accused were co owners of a plot of land, and 
in a portion of that plot they were accustomed 
to bury tbeit dead. The accused, in defiance 
of remonstrances on the part of tbo complainant# 
opened a sawpit on that portion of the plot# 
within a few yards of the spot at which some 
relatives of the compliinant had been buried* 
out tho accui^ed did not disturb any of the 
graves. Held, that the accused could not bo 
convicted for an offence under s. 297, Penal 
Code. In the matter o/ (he petition of Khaja 
Mahomed Hamin Khan, 3 M. 178 = l Weir 
286. [A# 18 a. 395 = 16 A.W-N, 119,] 

(12) — Exco7nmunica(ed Hindu wife—Right lo 
joint enjoy^nent of husband's property .—The law 
does not recognize the loss of social statna 
arising from excommunication from caste as 
of itself depriving a wife of the right to joint 
enjoyment of her husband's property* Where 
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a wife, who had beoa exoommuoicatod and was 
Hvioi; separately from her husband, bat was 
not expelled from the bouse by her husband fee 
any misconduct legally established, held, that 
she bad a right as a wife to go to her husband’s 
bouse and that, as she had never bean deprived 
of joint enjoyment, sbo could not be regarded 
as a trespasser, civil or criminal, for entering 
her husband’s bouse to claim maintenance. 
QUEEN V. MARIMUTTU, i M. 243. [fi., 23 

M. 171.] 

(13)—PeMol Code. 8. 4il—Entry into market 
Milh intent to evade vaymeni o/ toffs — Evasion 
of tolls may be a wrong, bub it is of itself no 
offence. Where the accused was found passing 
through the bamboo fence of the market for the 
purpose of evading payment of the toll, which 
he would have to pay if he had entered by the 
gate whore the contractor was waiting to levy 
it, hdd, that no oQcoco under s. 441 had been 
committed, as it was not proved that the entry 
was made with any of the intents mentiooed 
in s. 441. QUEEN v. VAR.*>THAPPA 
NAYAR.-^N. 8 M. 382-1 Weir 518 = 6 Ind. Jur. 
576. (B.. 4 Ct. L.J. 223 = 54 PL.R. 1907, 
P.B. = 12 P.R. 1906, Cc.] 

( 14 )—Penal Code. s. U\~-Knowledge of likeli¬ 
hood cf annoyance to the owner, whether 
tufficienl to convict a person-—S. 441 , defining 
criminal trespass, is so worded as to show that 
the act must be done with intent and does not, 
as other sections do (e , s. 425), embrace t e 
case of an act done with the knowledge of tne 
likelihood of a given consequence. A trespasser, 
though be may have known that, if discovered, 
hie act would be likely to cause annoyance to 
the owner of the house, cannot be said to have 
intended, either actually or constructively, to 
cause such annoyance. QUEEN Es^RBSS v. 

Rayapadayachi, 19 M 240 = 1 Weir 837. 
(P., 16 O.P.L.B. 182, I L.B.R. 35S; B., 35 M. 
186=12 Cr. L.J. 30=9 led. 

L. J. 161 = 9 M.L.T. 283. 2Ct.L,J. 83 = 13 I^R. 
1905, Or. = 8l P.L.R. 1905. 4 Cr. LJ- 293-12 
P.R. 1906, F.B.. Ct.=54 P.L-R. 1907. l^Cr.L. 
J, 148=9 Ind, Cas, 895 = 11 

M. L J. 781 = 10 M.L.T. ^ 

71, 10 Cr. L J. 384 = 3 Ind. Cas. 8^“^ f 
T. 262, 9 Ind. Cas. 895 = 5 S L R.29, Expl., 26 
B. 558.] 

(15)—Penal Code, ss. 104, 353 and 442— 
Right of police constable lo enter houses of $«s- 
perfed persons—Assault on the constable. A 
police cf&cer is not authorised to 
bonse of a person at midnight and knock at hie 
door to aecertain whether be is present m nis 
bouse or not. merely because that the 
of a BUspioiouB obaraotet. The constable m 
entering the bouee and knocking at bis door at 
midnight is teobnioally guilty of house-trespass 
under s. 442. Penal Code, inasmuch as tbe act 
of the oonetable ia certainly one which is oalou 
Uted to cause aonoyanoe to the inmates of tbe 
bouse and also to tbe suspeotad 
latter is therefore justified under s. 104, in 
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voluntarily causing slight barm to tbe con¬ 
stable. DORISAWMY PILLAY v. EMPEROR, 
27 U. 52 = 1 Weir 529 and 346=13U.L J. 288. 

(X6)—Prnnl Code, s. ii3—IUegtti order of 
Municipal Commissioners.—The general powers 
of Municipal Commissioners, as public conser¬ 
vators, will not give them authority to issue 
an order the breach of which will be criminally 
punishable. A person driving a cart in viola¬ 
tion of an order of Municipal Commissioners 
probibitiog tbe driving of carts across an open 
space, cannot be convicted of criminal trespass. 
HIGH COURT Proceedings. 28Tn Oct. 1S70. 

5 M H C. App. 38, [Rel.. 11 Cr. L.J. 57 = 4 
Ind. Cas, «-.,!6 = U.2.R. 1909, Vol. 1. Penal 
Code, p. 25 ] 

(17)—Penof Code. s. 447—Inleniion specified 
in section must be found. —Where tbe Magis¬ 
trate found that the intention of the accused 
was to take possession unlawfully of the land, 
and convicted the accused on tbe ground that 
his act necessarily involved annoyanoe to the 
complainant. Held, that, to bring the case 
under s. 447, I P-C., it must be found that tbe 
accused intended lo commit an offence, or to 
intimidate, insult or annoy the complainant, 
—(Conviction set aside). In re VENKaTA- 
RAMANUJa REDDY, 6 M L.T. 262 = 10 Cr. 
L.J. 384 = 3 Ind. Cas. 828. 

( 19 )_PgnaI Code, s. 441—Criminal trespass— 
Cultivating Government land without permis¬ 
sion.—Cultivating Government land without 
permission is notan offence under s. 441, unless 
there is evidence to show that entry upon the 
land was with any of tbe intents specified m 
s 441. High Court Proceedings, 4th 

MARCH 1869. No. 440. 1 Weip 512. 

( 19 (—Penal Code, SS-441 and 441—Cultiva¬ 
tion of waste lands.—Where a person cultivated 
a waste land, tbe properly of Government, 
devoted to the public use ol the village com¬ 
munity, after an order by the Sub-Collector 
prohibiting the cultivation of such land, held, 
that the accused was guilty of criminal trespMB 
becauee tbe entry upon the land was with the 
intention of committing an offence nndot 
s. 188, Penal Code. HIGH COURT P^CEED- 
IN08. 15THFEB. 1870. No. 370.1 Weir 518 
= 8 M.H.C App. 17. [B , 40r.L.J. 293 = 54 P. 
L.B 1907 = 12 P.R. 1906, Or.; D., 15 C. 388.] 
( 20 )—Prnal Code. ss. 441 and 447—Cultiva¬ 
tion of a burial ground.—Where tbe accused 
CDclosedand oommenced to cultivate a portion 
of a burial ground, held, that the accused was 
euilty of an offence under s. 441. HIGH COURT 
PROCEEDINGS 28TH MARCH. 1871, No. 636,1 
Welr5l3 = 6 M H.C. App. 28 [B., U B.B. 1892 
—1896, 264 ; D., 1 Weir 614 = 6 M.H.C. App. 
26.] 

( 211 —Penal Code, sj. 441 and 447—Entry 
undera Ugal right.-Tbe accused, the Ejman of 
tbe complainant’s family, made an alienation 
of the family property. The complainant 
brought a suit, obtained a decree setting aside 
the alienation, and, in execution of that decree, 
obtained possession from the alienee. Tbe 
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accused ontorcd on the land. Held, that the ac¬ 
cused cculd not be convicted of criminal trespass, 
inasmuch as the accused was legally entitled to 
the possession as the Ejman. and had been 
wrongfully put out of possession. HIGH COUKT 
PUOCKEDINGS, IOth FEH. 1371. 1 Weir 
514 = 6 M H C. App. 19. [F., 2 Cr. L.J. 83 = 81 
r.L.K. 1905 = 13 P.R. 1905, Cr.: R., U.B.R. 
1892—1896. 264. 12 P.R. 1906. Cr = 54 P.L.R. 
1907 = 4 Cc. L-J. 293 ; D.. 1 Weir 515.] 

[22)—Entry under a legal riylit.—The accused 
entered on possession of certain lands of which 
the plainliS was in possession under an order 
by the Magistrate. The accused claimed a 
right of entry under a person against whom the 
complainantgot a decree for possession under 
which decree the complainant obtained posses¬ 
sion. Held, that, in the absence of evidence 
that the accused had a legal right to the pos¬ 
session, the accused was guilty of an oiienco 
under s. 441. in re KudAKOLI BURANDIN, 1 
Weir SIS. 

i.2%)-—Penal Code, s. 441— Criminal trespasi 
—Claim of right.—The accused entered on the 
land in the complainant’s possession under 
6. 263, Civ, Pro. Code, and removed the crop 
standing upon it. Held, that, iu the absence 
of a distinct finding as to the intention with 
which the accused ooteied on the land and 
removed tho crop, whether they did so in good 
faith believing that they bad a right to cut and 
carry the standing orop or whether they did so 
in such manner and with such intent as to tn- 
timidate, insult or annoy the person-s in posses¬ 
sion, the acquittal of the accused was wrong. 
In re Oodayanasary. 1 Weir 516, 

{2i)—Claim of right—Good faith. —Where a 
person, entertaining a belief in good faith that 
^6 is entitled to the possession of a land, enters 
and ooDtioues on the land, be is not guilty of 
criminal trespass but, if be fails to prove his 
title, be is answerable in a civil suit. If, on the 
other band, the circumetanoes are such that be 
cannot have entertained such a belief in good 
faith, it will be a fair inference tfaat be intends 
the annoyance which bis action must cause, 
and he is guilty under s, 441. In re Devara- 
SETTi Gangaiya, 1 Weir 516. 

(25) —Bona fide ciatm of right, —The existence 
of a bona fide claim of right very often excludes 
the presumption of any oriminal intent, but it 
does not follow that it always does so. Where 
on the accused’s failure to pay a certain amount 
within a specified time, a land belonging to the 
defendant beoame the absolute property of the 
oomplainaot and the defendant, alleging that 
the default was owing to a refusal by the com¬ 
plainant to account, entered on the land with 
intent to atop the complainant and his father 
from ploughing, held, that the accused was guilty 
of an offence under s. 441, as his entry on the 
land was with intent to commit the offence of 
causing unlawful restraint, hi re ARUNA- 
CHEELA ACHARI, 1 Weir S20. 

(26) —Cnmwai fresposs—Bona fide assertion 
of a claim of title—Grim. Pro. Code (1861), 


Criminal Trespase— continued. 

s. 318— Question of possession.—Where a tres¬ 
pass is not committed with the intent to cem- 
mit an ofieoce, or intimidate, insult or annoy 
the persons in possession, but in the 6ona fide 
assertion of a claim of title, the trespasser is 
not liable to be convicted of the offence of cri¬ 
minal trespass, although he may be accountable 
in a civil suit. Where a complaiuant applies 
to be restored to pos^session under s. 318, Ciimt 
Pro. Code, the question of possession will re¬ 
quire determination. But on the trial of a 
person on a charge of criminal trespass, the 
question of intent is to be determined irrespect- 
ivoly of the question as to the right of posses¬ 
sion. GOEUL CHAND V. SEITH ROSHUN 
Lae. 2 N.W.P. 82. [R., 12 P.R. 1906, Cr. = 64 
P.L.R. 1907 = 4 Cr. L.J. 293.] 

(27)—Penai Code. ss. 441. 141—Criiiiinai 
trespass—Claim of right—Unlaioful assemift/. 
-Where a lessor forcibly re-entered upon the 
land on the expiry of the lease, held, that 
taking possession of land to which the taker 
bad admittedly a claim of right is not criminal 
trespass, though unlawful assembly or rioting 
may be committed by people seeking to enforce 
a right. Ramchandra v. Ratho, 5 N.L.R. 
69 = 9 Cr. L.J. 361=2 lod. Cas. 240, 

— -(28)—Ptnaf Co*, ss. 425, iil—Mischief 
and criminal trespass—Bone fide claim of 
rigAf.'—If a person enters on land in the pos¬ 
session of another in the exercise of a bona fide 
claim of right, but without any ioteution to 
intimidate, insult, or annoy the person in pos¬ 
session, or to commit an offence, then, although 
be may have no right to the land, be cannot 
be coDvioted of criminal trespass, because the 
entry is not made with any of such intent as 
constitutes the offence. So, also, if a person 
deals injuriously with property in the bona fide 
belief that it is bis own, he cannot be convicted 
of the offence of mischief, because bis act is not 
committed with intent to cause wrongful loss 
or damage to any person. But the mere 
assertion of a claim of right is not in itself 
a sufficient answer to such charge. It is the 
duty of the Criminal Court to determine what 
was the intention of the alleged offender, 
and if it arrives at the conclusion that he was 
not acting in the exercise of the bona fide claim 
of right, then it cannot refuse to oonviot the 
offender, assuming that the other facte are 
established which constitute the offenoe. 
Empress op India v. Budh Singh, 2 A. lOl. 
IF., 13 Cr.L.J. 27 = 13 Ind.Cas. 219 = 5 S.L.R. 
135 : R„ A.W.N. 1882. 236, U.B.R. 1892— 
1896, Vol. I, 264, 13 P.R. 1905, Or. =81 P.L.R. 
1905 = 2 Or. L.J. 83. 12 P.R. 1906, Cr. =54 P. 
L.R. 1907 = 4 Cc. L.J. 293.] 

{29)—Penal Code, ss. 441, HI—Criminal 
trespass—Entry on land of the lessor in posses¬ 
sion of the lessee, —The complainanta were in 
possession of certain land as agents of a oectain 
temple, and leased out the land for the pur¬ 
pose of making bricks from it. The aconsed 
trespassed on the land, and the reason given for 
the trespass was that the pits made by the 
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lessees were likely to drain water from * ohannel 
which irrigated the accused’s land. The ires- 
ijass consisted in the accused’s entering the land 
and obstructing the coolies eneaged thereon 
itom carrying on the work. Held, that the 
complainant had such possession as would 
iustify him in prosecuting the accused, arid that 
the accused wore properly convicted of criminal 
trespass, inasmuch as the defendants entry 
was found to have been not bona fide, but 
simply to annoy the complainant, in 
MUNIANDIA PILIjAI, 1 Weic 517. 

( 30 )—Penal Code, ss. diland iil^Entry 
into the compound o/ an nnoccttpied nouse. 
Where a person enters into the compound of a 
house which is locked up, the owner being 
absent therefrom, without any ° 

committing an oflence as defined in the Penal 
Code, he is not guilty of criminal trespass, for 
his entry cannot be supposed to have been made 
with the object of “ intimidating, insulting or 
aODoying” the owner of ^ny other person m 
possession. In re CHINNA THOYI. 1 Weir S18. 

{31)-Penal Code. ss. 283. 4U and 447- 
Enclosmq a /oot-path.-Where ® 

generally are entitled to the « 3 e of a public 

foot-path, a persou enclosing 
nob guilty of an oQence under s. 441. bub^may 
be guilty of an offence 'iadet s 28) HIGH 

COURT PROCEEDINGS. 1871, , 

No. 986, 1 Weir S14*6 M H C. App. 26. 

(3a)-Penal Code, s. 4 i 7 ^ 1 nfrtnoemenUf 
JisLrw rio/tl.—Where a rivet is a puol'o one. 
Sobody has an exclusive right of fishery 
a right of fishery is nob property of such a 
nature as that a man who '“‘‘A 

that right can be said to 

the possession of soother, w.lbin the meaning 
of 8 447 of the Penal Code- EMPRESS v. 
CHARU NAYIAH. 2 C. 334., UoPr., 15 0^ ^88 . 
D., 15 C. 401. 27 M. 551=14 U.L J. 24S.J 

(331—Penal Code, ss. 441 and 447—dljewp^- 
inflo^i.h in a tank over which the ^ 

rioht of fisliert/.-Where the accused ® 
to fish in a tank belonging to a ^ 

the fish in the tank not being «ecS 

of the owner of the tank, held. criminal 

cannot be convicted of , tu. accused 

trespass, inasmuch as the objeo rtommit 

in entering on « -“in“‘t“e Sm- 
an oflence, vta.. theft, ana as, * , - 

stances of the base, his pro- 

date, insult or annoy. HIGH COURT PRO 
CEBDINGS. 15TS OCT. 1879. No 1789. 1 Weir 

819. 


( 34 )-Penal Code. ss. 441 and 
in a public fanfe.-Fishing m a ‘“I'’ 

wbioh the general community 
not by itself an oflence under s. ^ • 

COURT PB00BBDINO8, 26TH OOT. 187 , 

No. 1871,1 Weir 820. 

(86)-Penal Code. «s. 441 and ini^Encroach- 

nent upon Oovemment land.—An enaxoao^^^ 

meat upon Government land, adjo g 
hoose, by building a py»l ‘tie«on. w'H 
nmount to criminal trespass, U ther 


Criminal Tpespass—continued. 

intention to commit an oSonce or int^idato. 
insult or annoy. In re EBABASAV.A TALAR, 

1 Weic. 521. 

(36) — Penal Code, ss. 441 and iil—Permis- 
sive possession of lands.—Where a person is oo- 
oupyiog a Und. being so permitted by the 0^“®' 
thereof, then the possession of the land lies with 
tbo owner, and a servant of the owner does not 
commit the offence of cnratnsl trespass by 
entering upon tbo land, hire DANIEL GROVES, 

1 Weir 521. 

(37) —Penal Code. ss. 411 and 442 -Possession 
under an inferior tiils-Ejectment by a person 
having superior lifle.-Superior lule in the 
accused would not by itself convert the com- 
plainaut into a mere trespasser, so as to justily 
him in ejecuog the complainant, it he was in 
possession otherwise tban as a 

PUBLIC PROSECUTOR V. PONNUS.AMI 

PILL.M, 1 Weir 522. 

(3S)—Penal Cede. s. 442-Lau>/«I entry and 

unlawful remaining -Where the 

cd a bouse and remained there and °omru.tted 

an assault, aud there was no 
I anv of the intents required by s. 441. held, tb^, 

’ allbough the original entry may not be uolj-w- 

?ul. thLemainiug in the house was unUwful 
and that, as the accused unlawfully 
in fehfi houvo aod then committed an offence, 
lu an aSult be must be beld. while unlaw- 
fully remamiug. to have remained with an 
utcot necessary to constitute tbs 
a 441. inre BASHIKA CHARI. 1 Weir 628, 

( 39 , _P«„al Code. s. ibl-Bouse-trespass wiOi 

infenf to rommil nduUiry.—A “ hwf 

In entry iato and bar’s bouse “"j®® 

' nf haviuB sexual iutercoutse with the latter s 
^niliv of the offence of criminal tres- 

mlV high court PROCEEDINGS. 26TH 

FEB. 1875. I Weir 532 = 8 M.H C. App. 6 . [R-. 

■i Weir 308.] 

(40)-P.!nal Code, s. 447 -Criininal trespaw 
—IrtfUlion —A nerson le-eotering land from 

1888, Cr., R.) 

liU^Penal Code, s iil—Unauthorised 

entr^y upon another's 

fl«rM>W necessary to constMute 

. of—Primary desire to annoy not essentsat 

itr such inlenf.—The question for decision, m 

Se “se wL^ whether the intent to annoy or 

Intimidate or ineult any person m 
iKo nrocertv entoted upon must, under 0 * 7 ^* 
Code in order to constitute oriminal 
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intimidation or insuit to the person io posses- 
Bion, beinR 3 natural consequence of the act. 
held (by the Full Bench, Rattxgan, J. dissent¬ 
ing) that the fact, that the primary intention 
of the accused was to assort a bona fide claim to 
property, does oot necessarily justify his entry 
on the property which he knows or must be 
assumed to know, to be likely to annoy the 
person in possession. So, where a person, 
without any legal justification, enters upon 
property in the established possession of 
another, claiming a title to the property and 
with the sole object of obtaining possession of 
It for himself, an intent to annoy is to be 
presumed, even in the absence of any primary 

desire so to annoy. Per Hattigan. J_Where 

the eircumstancus attending entry of the 
accused upon another person’s property are 
euch as to render it incumbent upon the 
accused to explain and justify bis act, the 
Court will be justified in inferriog that he 
entered upon the property with one or other of 
the intents specified ins. 441. But the Court, 
uuless It is satisfied, caonot properly coovict 
the accused, merely on the ground that, though 
this intent may have been non-criminal, be 
knew or must have known that the natural 
and probable consequence of his entry would 
be annoyance to the person in possession of the 
properly, since the fact, that the mere presence 
of a particular person may be annoying will 
not make him a criminal trespasser, unless he 
be present with the intent to so annoy. Bam 
Saranv. Emperor, 12P.R. i 806, Cr.. F.B. 
= 4 Cr. L.J. 293 = 54 P.L R. 1907,P B. (2 N.W. 
P. 82. 24 W.R, Cr. 68, 14 W.R. Cr.25. 17 W. 
R. Cr. 47. 7 W.R. Cr. 28. 11 W.R. Cr. 
11. 2 A. 101, 13 C.L.R, 212, 5 M.H C. 

App. 17, M.H.O. App. 19, 25, 6 M. 382, 2 M. 
30, 2 A. 465. 6 C. 679. A.W.N. 1902. 6, 42, 
26 A. 194. 27 A. 298, 28 0. 123, 26 B. 658, 9 0. 
W.N. 974. 16 C. 715. 22 0. 404, 994. 19 M. 240. 

1 P.R. 1884, Cr. 29 P.R. 1882, Cc. 18 P.R. 
1888. Cr. R.; 6 P.R. 1886. Cr.. 42 P.R. 1881. 
Or 13 P.R. 1905, Cr. 18 P R. 1905. Cr. D.) 
iF., 32 P.W.R. 1908, Ct. = 17 P.R. 1908. 0t.= 

8 Cr. L.J. 483.1 


(42)—Penaf Code, s$. 447, 457, and 511 — 
Entry on the roof of a house with house breaking 
implements—Attemvt to commit house-breaking. 
—The accused was found in the roof of the 
oomplainant’s house, armed with an imple¬ 
ment used for the purpose of committing 
burglary. It was not shown that he had either 
commenced to dig a hole on the roof, lor the 
purpose of effecting his entrance inside the 
room, or, had otherwise commenced any act of 
jumping or getting into any portion of the 
premises. Held, that the mere presence of the 
accused on the roof of the house could not be 
construed into an attempt to commit house¬ 
breaking, under sa. 457 and 5ll of the Code, 
but that be was merely guilty of criminal 
trespass, under s. 447 of the Code. In order to 
apply 8. 511 of the Code, it is Deoessary not 
merely that there should be an attempt to 
oommit an ofienoe, bat likewise that an aot waa 


Crimioal Trespass— continued^ 

doo6» as such attempt towards the commission 
of the offeuce, WalIDAD v. KING EMPEROR 
15 P.R. 1907. Cr =44 P W.R. 1907 = 6 Cr. L.j! 
444 = 96 PL.R. 1908. (9 P.R, 1987, Cr.. F.) 
[R . 14 P.R. 1914. Cr. = 13 P.W.R. 1914 = 66P. 
L.R. 1914 = 15 Cr. L.J. 265 = 23 Ind. Cas. 
473» J 


•7i* • - jur naving 

tlliciL intercourse—Intent to onni-y.-The acous- 

ed 9 entry into the compUioaot's bouse, with 
the object of haying illicit intercourse with the 
oomplainant’s sister, amounts to criminal tres¬ 
pass. as the house was not the sister’s, but her 
brother’s, and such intercourse was bound to 
cause great annoyance to »,he brother. JlWAN 

17 PR. 1908,Cr,= 
*®08.Cr. = 8 Or. L,J.488. (12 P.R. 
1906, Cr., 26 B. 658, B.) 


HA)—Presumption of specific infenf—Bona 
fidebe'fte/ of one's right, the real test of intent. 
—The real test whether a person charged with 
criminal trespass entered with the particular 
intention specified in s, 441. Penal Code, is 
whether the accused has a bona fide belief that 
be has a right to enter. If be has not that 
belief, the Courts will presume that be entered 
with intent to annoy the person in possession, 
PO SB V. KINO-EMPEROR. 2 L.B.R. 3l9.[R., 
8 Cr. L.J. 60 = 4 L.B.B. 242,j 

{45)-Penal Code, ss. 441 and 447—Criminal 
trespass—Presumption of intent to annoy—No 
suggestion of any other criminal intention— 
No criminal trespass.—la a civil suit, on a 
registered conveyance, which the complain¬ 
ant won. the defence was that, when the 
defendants signed the conveyacce, they 
believed it to be a mortgage, This issue of 
fact never was tried ; the suit came to an 
abrupt conclusion, through a Full Bench 
ruliog that no evidence oould be given to sup¬ 
port the defence. On the decree thus given, 
the accused were evicted from a bouse and the 
land on which it stood, and after the eviotloo, 
the complainant did not leave any care-taker 
in charge of the house. Two days after the 
eviction, the accused re-entered the house and 
lived in it from that time for soma 19 months. 
There was do suggestion that, during that time, 
the complainant made any attempt to turn 
them out or to occupy either house nr land 
himself. Held, that, considering all the facts, 
an intent to annoy could not be safely presum¬ 
ed on the part of the accused and that, there 
being no suegestion of any other criminal in¬ 
tent, the offence of criminal trespass was not 
committed. There can be no criminal trespass, 
unless the accused's intent was to commit an 
offence, or to intimidate, insult, or annoy any 
person in possession of the property. In cases 
of this kind, the question of intention is a 
difficult one. A consideration which would he 
irrelevant in a Civil Court cannot be ignored in 
trying a criminal charge, which depends on the 
intention of the accused, when the criminal 
intention, if it exists atsall, is a secondary one { 
foi example, as when the main intention of the 
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Boeused is to rcoover pnsaession of tho P'‘;'P”^y- 
PoLU V. 8HWEICYO. 4 L.B.R. 242®8Cr.L,J. 

60. 

( 46 )-Pc'iaI Code, s. 4 U-CMmi»ioZ trespass 

^Innredients of offence-Bamnmvid on another s 

property alter conviction for trespass. toheOur 
JomZi<u<(!S oi7e»ce.—Although s. 441 of tho 
Penal Code contains two clauses, tho first 
relating to an entry with criminal intent, and 
the second relating to a lawful entry, followed 
UD by remaining with unlawful intent, the 
intention of the legislature is that only one 
oflence can be committed on each 
Under the first clause the cflenco is committed 
by unlawful entry with certain intent. Under 
the second clause one oflence and one only is 
committed by remaining for any englh of 
time with unlawful intent alter a lawful eutt). 
Thus where an accused, afier having been 
convicted of criminal trespass committed by 
entering on certain land, was again prosecuted 
in spite of the previous oonviotioo. lor a further 
trespass committed by remaining on the same 
land, it was held that a conviction cannot be 
maintained for such alleged further trespass. 
MA HLA YA V. KL2<0 EMfEUOU. 4 L.B.K. 
276 - 8 Cr. L J. 474. 

U7)-Penal Code, ss Ail. m-Driving load- 
ei cart across Oovernrncnt 

amounts to criminal trespass— AppUcabUily of 
5. 426, 2.P.C.—Driving a loaded cart, over 

ground said to be Government 

resoect of which the Munioipality had put up 

noCices prohibiting cart traffic, does not amount 

to ocimioal trespass punishable 

I.P.C. If such driving bad caused 

tbe ground, the accused might have been 

obatged, and presumably might have been 

convicted undeV s. 426. I.P.a. 

KINO-EUPERORV. Noa y Thit. y-®.®- 

2odQe.. Penal Code 25-11 ^ ^ 

Cai. 828. (6 M.H.C. App. 38. 17, Rat. Uo. 

Or. C. 393. B.) 


(48)-P«naZ Code, s. iil-Criminal trespass 
—Begusifes necessary to 

property in the possesBion of 
means to another act, and to ^ 

tion with which it is made 

Act. There may be cases in which ^timate 
object may be legal, while the means ernployed 
to attain it may be criminal. 
be committed in the prosecution 
and the entry upon property 

lawful ultimate object would rj® 

oflenoa ot criminal trespass; 
methods used in pursuance of the ultimate 
intent, there may enter a ^“bordmate intent to 

ntimidete, insult or annoy. 2n 
JOTHABAM DAVAY. 2 ■•80-1 Welj 829. 
tB., U.B.R. 1892—1896, Vol. I. 864 (i6b)J. 

(49)-PenaI Code. »• 

.order to conetitate tbe .u-* the 

. treepasB, itie oeoesaary to ®*‘»*>*‘®** 

•ont^ into another pereon’e property mast have 


Criminal Trespaea—confiniicd, 

been made with one or other of the intents 
specified in s. 441. Where there is no 
as to any such intent, a cnnvidioo is bad ana 
must bo sot aside. EMPRESS v. PANJAB 

8INGH.6C-579. fP.. 13 = J'fg 

R. 1905 = 2 Cr. L a. 83. 1C C.P.L R. 182.12 
P.R. 1906, F.B ; D., 22 C. 391.] 

( 50 )—Penal Code, s 4 - 11 —Inffufion.—Every 
trespass upon the property ol another is not a 
criminal trespass. To constitute cnmina 
trespass, tho person trespassing must bo found 
to have either entered ou tho property or re¬ 
mained there with one or more of the inten¬ 
tions specified in 8.411 of tbe Penal Code, Intent 
is to bo gaihorod from circumstances; there 
must be oiroumstancea in the case whK^auotd 
gr.-mnd for a reasonablo deduction that tbe 
accused bad at^least one of 8 Uoh intents. 1 re- 
vious warning to the person not to enter the 
properly does not necessarily lead to a oonclu- 
sion that a subsequent entry was 
one of such intont.s. V.\niVALOO Snn AMY v. 
Crown, l L B.R 95. (4 C. 837, B.) 

( 5 l)-Penaf Coiie. s. .l 4 C-I>Uenfio»i.-Where 
there is no proof of the intention specified m 
s 440 of the Penal Code, a conviction for 
criminal trespass is illegal, REG. v. VUJEER. 
Rat. Un. Cp. C. 10. 

( 5 - 2 )-Jn/enfion— Possession.- In order to 
constitute tho offence of criminal trespass with 
the intention of committing an offence, it is not 
nooe.*sary that the offence should be directed 
against the person in possession. It is sum- 
ciont that tho property entered upon is in the 
possession of another. CHINKWANA v KINO- 
EMI-EROR. U.B.R, 1897--W0I. Vol I. 352, (23 
C. 123, 2 A. 465, 19 M. 240, 21 B. 536, B.). 

(53) - Penaf Code. s. iil—Ir^Untion Posses¬ 
sion.—Tho person, who is m possession, is 
generally in peaceful possession under some 
Lim of bis own. and is not liable to be ousted 
save in due course of law, and the person, who 
attempts under colour of a superior title to 
take the law into his own hands aod to deprive 

tbe bolder of the land ol 
tbe risk of being convicted uoder e. 447 of the 
PeoalCode of criminal trespass. To ®so»P« 
oriminal liability, it is not enough ‘o 
tbe claim of the accused was bona hue it 

must be shown that there were reasonable 
grounde for believing that there 'va® » legal 
tight to immediate Poss®®**®"- 
MYA EaN. 1 L.B.R. 868. <1 U.B.R. 1893 

1896, 264, P.) 

(54) —Innocent person going o« land not—Penal 
Code, s. 411.- Where persoos are prohibited 
from going on a certain land, a person tree- 
na^nfin euob land for none of the porpoeee 
mentioned in e. 441, viz., to commit an offence, 
or to intimidate or annoy any person m pos¬ 
session of property would not 
offence ot orimmal twepass In 
the petition of Uadhab Habi, 18 C. 890, note. 

( 66 )—PoJMsnon.—In order to Bustain a eon- 
viotion for oriminal trespass, it mast be ehown 
I kb*fc the property wifl in poesesBion of eomo 









2287 


THE ALL INDIA DIGEST. 


2288 


Criminal Trespasa—con^mwed, 

trcspaseer. 

Crown v. Foujdar. 28 P.R. 1878, Cr. 

(jGI—P erson entering anolhet’s proverty (or 

hilling dcer.—k person entering into or upon 

another 3 property, for the purpose of killing 

a deer, the pursuit of which was commenced 

before such entry, is not guilty of criminal 

Code. CeUNDER 

fr f n 4 C. 837. 

1 L. li.R. 95 ] 

0 /civil suit—Criminal (res- 

pendency of a civil 
suit, the plaintiff s party went armed to the 

property of which the defendant was in posses- 

Sion for the purpose of getting raatetials for an 

hostile application ajr.a.nstthe defendant, with¬ 
out his permission, and in his absence, persist¬ 
ed m tho trespass even when iho defendant’s 
servants objected to their action, field, that 
tbeir action amounted to criminal trespass. 
GOLAPPANDEY V. liODDAM. 16 C. 715 

N M L.T. 118=1011, 2 U.\W. 

797 = 1-2 Or. L.J. 463. 4 
Cr. L.J. 293 = 12 P.R. 1006, Cr.] 

(59)~i>c«af Code.s. iil^Criminal trespass 

fla explained - Possession-- 

Ilona fide assertion of riglil.—Tbo word 

annoy in s. 441 must be taken to mean 
annoyance that would generally and reasonably 
affect an ordinary person, and not that which 
would specially and exclusively affect a parti* 
cuJar individual. The possession contemplated 
and intended by s. 441, I. P. c., must be 
actual m the sense and meaning of s. 530, 
Crim. Pro. Code, 1872. Re entry into or 
remaming upon land from whioh a person has 
been ejected by civil process, or of which pos- 
session has been given to another, for the 
purpose cf assertiug rights he may havo solely or 
jointly with the other persons, is not a criminal 
trespass, unless the intent to commit an offence, 
or to intimidate, insult cr annoy is conclusively 
proved. In the matter of Govind Prasad. 

2 A, 465. [P., 12 A.D.J. 151 = 14 Cr. L J. 633 

-21 Ind. Oas. G8l; R., A.W.N. 1882, 236, 9 
Lr. L.J. 661 = 6 N.L.R. 69 = 2 Ind. Cas. 240, 
U.B.R. 1892—1896. Vol. f, 259, U.B.R. 1897 
— 1901, 352. 13 P.R. 1905, Cr. = 8i P.L R. 
1905 = 2 Cr. L.J. 81, 12 P,R. 1906, Cr., P.B.= 
64 P.L.R. 1907.] 

(59) —Crimtnai frespass—{7ss of force—When 

Where the accused trespassed upon the 
land intending to prevent the respondent by 
force from harvesting the crops which bad been 
grown by the accused, it does not amount to 
an offence of criminal trespass or criminal 
force. APPANDA natha Nainar v. Em¬ 
peror. 1915 M.W.N. 273 = 16 Cr. L J. 271 = 

28 lod. Gas. 159. 

(60) Penal Code, s. 441— Trespass with in¬ 
tention to do an unlawful net _An unlawful 

act is not necessarily an offence, and an inten¬ 
tion to commit an unlawful act, not being cue 
of the acts mentioned io s. 441 does not render 
we accompanying trespass criminal trespass* 
where a Zemindar took possession of oettain 


Criminal Trespass—confinued. 

land in the occupancy of a tenant in his tem¬ 
porary absence, on the pretext that the tenant 
has abandoned his holding, held, that hia act, 
although unlawful, will not make him liable 
for criminal trespass. Emperor v. Jangi 
Singh, 26 A. 193 = A.W.N. 1903, 230, (A.W N 
xV [R..27A. 298 = A.W.N. 1902] 
Cr. LJ. 30 = 9 Ind. Cas. 

Soo'ri M.L.T. 283. 4 Cr. L J. 

293 = 54 P.L.R. 1907 = 12 P.R. 1906. Or.. 10 
Cr. L.J. 385 = 3 Icd.lCas. 828 = 6 M.L.T. 262.] 

(Gl)-Penfif Code, 55.441. 448—Trrspajs— 
Presumption of infciifion.-Mere knowledge of 
the possibility of annoyance resulting from an 
act of trespass is not sufficient to bring the case 
within the definition, but, at the same time, 
the word “ intent ” cannot be read as if it were 
identical wiih “ wish” or “ desire.” There may 
be a wish to annoy, but if annoyance is the 
natural consequence of the act and if it is known 
to the person who does the act that suoh is the 
natural consequence, tbeo there is an intent to 
annoy, a decree-holder, when proceeding to 
execute his decree, found the bouse of the judg¬ 
ment-debtor shut. He. therefore, effected an 
entry into the latter’s compound by passing 
through the complainant’s bouse without hi? 
consent and notwithstanding his protest. Bela 
that the accused was guilty of trespass, because 
when be trespassed on the complainant’s house 
notwithstanding his protest, be must, as a 
reasonable man, have known that he would 
annoy the complainant. EMPEROR v. Laksr- 
MAN RaOUNATH. 26 B. 358 = 4 Bom. L.R. 280. 
[R.. 35 11.186=12 Cr. L.J. 30 = 9 Ind. Caii, 
152 = 21 M.L.J. 161=9 JI LT. 283. 12 A.LJ. 
790, 12 Cr-L.J. 148 = 9 Ind. Cas- 895 = 5 S.L.R. 
29. 12 Or. L.J. 45-3= 11 Ind. Cas. 797 = 10 
M.L.T. 118.21 M.LJ. 781=10 M L.T- 118 = 
1911.2 M.W.N.'71, 12 P.R. 1906, Cr. = 54 
P.L.R. 1907=4 Cr. L.J. 293. P.B-) 

(62) —Penal Code.s- 441— Bouse-breaking by 
night — Presumption of tnlenfion.—When a 
stranger, who uninvited and without any right 
whatever to be there, effects an entry, in the 
middle of the night, irtto the sleeping apart¬ 
ments of two women, members of a respectable 
household, and who, when the attempt is made 
to capture him, uses great violence io the effort 
to make good his escape, a Court should, under 
suoh circumstances, presume that the entry 
was effected with an intent such as is provided 
by 3. 441 of the Code. KOILASH CHANDRA 

Chakrabarty V. Queen-Empress, 16 C. 

637. [F., 22 C. 391.] 

(63) —Penal Code, ss. 411, 456 and 457— 
Specification of intention in the char( 7 e—Proo/ 
of intention. —A conviction under s. 456, Pena! 
Code, would not be bad for want of spaoifica- 
tioo of the intention io the charge, though one 
under s, 467 could not be sustained without 
Buoh specification. In a charge under the 
former section, though the guilty intention 
should be proved, it is not necessary to prove 
specifically whioh of the several guilty intentioDS 
the accused had; it will be enough, if it is 
shown that the intention must have been one. 
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Crlmioat continued, 

or other of those speoiBed iQ s. *111» though it 
may not be certain which it was. The proof of 
8uoh intention need not be direct, that is, by 
thfl conlessioo of the accused, sbowinR that hi3 
intention was one of those mentioned in 
e. 441. or by the ovidonce of witnesses proving 
that he admitted to them that such was his 
intention. It will be enough if it is proved 
like any other fact by the evidence of conduct 
and of BUtroundinfi citcamstances. In oroer to 
justify the infcronco of guilt, the inculpatory 
facts must be incompatible with tbo innocence 
of the accused, aud incapable of explanation 
upon any other reasontblo hypothesis than 
that of his guilt. Where an accused person 
was found in the middle of night in tbo corn- 
plainanfs room, and when detected he “cekJy 
submitted to the severe treatment inlucted uy 
the complainant and beegecUo be excused for 
the fault hehad committed, hel-i, that although 
it was not quite certain what the precise inten¬ 
tion of the accused in committing the trespass 
was. it should have boon one or the other ot 
those specified in s- 441. Perhaps the intcntioQ 
was to insult the modesty of the oomplaioani 3 
wife. B.4LMAKAND R.UI V. GH.=vNSAMBAi . 
22C. 391. I16C. 357, Rel.on) 

127 P.L.R, 1905-2 Cr. L.J. 

1905, Cr. ; Ref on.. lOCr. L.J. -ilO^Slnd. Ca^. 

895-3S.L.R. 86; R.. V ?V N ' 

A.W.N. 190G, 279 = 4 Cc. E J. 291. AAV.N. ^ 

1901, 16 = 23 A. 124. 51 P.L.R. 1907 = 4 Cr. L, 

J. 293 = 12 P,K. 1906. Cc. ; D., 4 C.L.J. 169.J 

(64)—Pena! Cofle. s. 4 U-Cnminaf fresanss 
—Joint owner—Possession.--A joint owner ot 
property is entitled to have the joiut possession 
restored to him in a Civil Coucc. but bo la not ; 
iuatifled to take the law into his own hands to 
recover the posses-sLon, and. if be 
becomes liable for otitninaUtespass. EMPBROK 
V. GOP.ali ROW VENKATESH. 10 Bom. L K. 
26S=7 Cr. L.J. 309. I 

(65)-Penaf Code. ss. 441 and 509-Inft wsion , 

upon privacn of I 

Where the accused, a ettanger ' 

hour, eflectedan entry into a 
four women, and where the P°s‘«o“ 
accused aod the facts of the case ^ 

suggestioo that be went thete to s 
othir purpose save his own 

there was euffioiont “^ 1 ,. meaning 

of an intrusion of privacy within . 

of B *09 of the Code and that, theref * 

intent to commit an oSence “bhaHA 

of a. 441 was made out. PBEMANUNDO SHABA 

V. BRINDABUN CHONa. 22J5. A**-^?g^-f 
F.) (P.aOr.L.J. 279 = 127 P.L.R. 1905 la 

P.R. 1905, Or.; B., 4 Ct.L J. 293 = 13 P R- 1 
Or.-64 P.L.R. 1907.] 

(66)—Pannl Code. ss. 3*1* 

Info pfemieea pui-cfcosed at a * ^ 

whtlSr lawful.-Th, entry by a person mto 
premises potohased by him at a Bhenfl s sale, 
lot the purpose of acqainog posaesaioo. is oot 
an anlawlul entry within the meamog of 8. a»*. 

144 


Criminal Trespass—confinwed. 

Penal Code. ChAROO ChUNDER MuTTY LauL 
V. QuEEN-B:uPRRSS ; SriEIKH HOSSBNEE v. 
SAUAT CHUNDER UOLDAR, 4 C.W.N. 47. 

(67,-Penal Code, s. 147 — Trespass upon 
anncu'lural land after being ejected by dueprO' 
cess of fau).—A person wno atlor having been 
ejected by duo process of law from certain agn- 
coltur.al lands, wilfully persists in trespassing 
upon such lands is liable to be convicted under 
3 447 t.P.C. KINO KMI'EROR v. TIK.A RAM. 
A.W.N. 1902. 6. [li.. 12 P.R. 1908. 

P.L.R. 1907 = 4 Cr. L,J. 1907 = 1 Cr. L.J. 293.] 

(6S)—Pfijiai Code, s. in-Criminal trespass 
-Ouster of mortgagee in pos.sfssion by third 
person—Whoro tue complainant, the purchaser 
of the rights of a mortgagee in possession, ana 
his predecessor in title, had been lawfully m 
possession of certain agricultural lands for soma 
vears. and a relation of the mortgagor forcibly 
ousted the c-implaiuant on the plea that he was 
entitled, under the Hindu Law, to a share m 
tbo land. anJ the mortgagor had no title to 
mike a mortgage thereof with possession, held 
that the action of the dispossessor amounted 
, to a criminal trespass, and of a 
aaeravaled kind likely to load to a breaoh of 

BINDESARI PRASAD. A.W.N. 1902. 24 LK-. 
I 26 A. 194 . 12 P.R 1906. Cc. = 54 P.L.R. 1J07 
I =4Cr.LJ.293.] 


( 69 )-P^.ntf Code. ss. 441. Intention of 

accused.— Where tho intention of the accused 
iu entering the complainant’s J,® 

recover possession of a child whom ha 

tbore, held, that this was no 

though some annoyance might have been 

iccideotallv caused to ‘J® gQ ' 

PRESS V. NAWAB ALt. A.W.N 183S, 50- 

170 )—Penal Code. s. 441 -Bona fide cfaini of 
y(-,,f.._\VQot6 the accused, a tenant who had 
some indigo v.Us on l-mdin his posaessioo. went 
on the land to repair each vats, on ground 
that in tbo partition proceedings in which the 
land fell to the share of the ? 

reference was made to the vats, ^® 

did not commit criminal trespass. 

V. MUHAMMAD HUSAIN. A.W.N. 1882. 23b. 

(2 A. 101, 2 A. 466. 21.) 

(71)-Penaf Code, s. 441 -Criminal o^ence.- 
Where the oomplamant purchased land at an 
„eoution sale, which the accused held as an 
ex-proprietary tenant, and it wis not shown 
that the oompUinanl took actual possoasion, 
held that the accused did not commit 
irnfloass in obstructing the complainants 

rSp. to ptootf .fo ^ 

RANDHIB. A.W.N. 1882, 228. 

f 7 i)-Penof Code, s. 447 -Oriminol trespass. 
—In trying offences under e. 447, 
necessary chat the Oriminal Ooaris should do 
(heir duty io protaotiog against J®'’ 

sons who are io peaceful possession of P'OP®'*?* 
whether they be 

OOBBN EMPRESS 9. NOA THA BAN, U.B.II, 

1892—4898, Vol. 1, 261. 
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Crlrninal Trespass— continued, 

('5) Code, s, 4H~Inle.nlion to annoy, 

—In orfk-r to bririfi tba act of trespass within 
8. 441 of the Indian Penal Code, it must be 
conmiitted with an actual intent to annoy. The 
entry upoD the land must bo according to the 
express words of the section, with the intent to 
annoy, which means, with the purpose of 
annoyinB the person in possession of the pro- 
cerlv. In re Slllis NATH BaNERJEK, 21‘W. 
R. Cr. 58. 


(74 )—Intention (o annoy--Forcible entry _A 

person forcibly entering upon property in the 
possession of another, and constructs a building 
thereon, or does any other act with intent to 
annoy the person so in possession, commits the 
offence of criminal trespass within the meaning 
of 8. 441 of the Pen il Code, irrespectively of the 
question in whom the title to the land may 
ultimately bo found. QUEEN v. RAM DYAL 
WUNULE, 7 W.R. Cr. 28. 


{Ibi-Land dispnie-TUh to land, jailure to 
piove. Jltld by Jacksen, J., (setting aside the 
order of the Magistrate, Markby.J., dissenting) 
that a Magistrate ought to enquire into a case 
of criminal trespiss under s. 441 of the Penal 
Code, though the complaioant might fail to 
make out his title to the land : for the oSeneo 
may be committed in respect of property in a 
person’s possession, even though such posses¬ 
sion may not have originated in right. OUEEN 
V. SURWAN SINGH. 11 W.R. Cr. II. 

(IQ)—Entry in property and cutting trees.— 
The entry by one person on the property of 
another person, accompanied by the felling of 
the trees on that property, is criminal trespass. 
Queen v. Jeenut Bebeb, i W.R.c R. 46 . 

(^7 )—Continuing exercise o/ right of fishery 
Cjter prohibition.—Au act does not amount to 
criminal trespass under s. 441 of the Penal 
Code, unless it was committed with the 
intention of committing some offence, or of 
intimidating, insulting, or annoying some one. 
Where a parly bad been exercising a right of 
fishery for a considerable time, alleging a 
prescriptive right, the mere fact of continuing 
to do 60 after a notice of prohibition is not 
criminal trespass. 2n the matter of Shisti- 
DHUB PABUI, 9 B.L.R. App. 19*18 W.R. Cr. 
28. [27o< J’., 7 C. 101.] 


(78 )—Entry into family dwelling-house .—The 
entry of the member of a Hindu joint family 
into the family dwelling house is not criminal 
trespass : nor is the entry of a stranger into a 
family dwelling-house, with the permission 
and license of one of the members, criminal 
trespass. In the matter of the petition of 
Pbankrishna CHANDRA, 6 B.L R. App. 80. 
See also Prankristo Chunder and Judub 
Chunder Haldar V, Bisson.^th Chundbb, 
id W.R. Cp. 6. 


(79)—Jnfenftoo to annoy—Person not in 
actual possession of house.—Fot a legal convic¬ 
tion, under s. 441 of the Penal Code, of criminal 
trespass, there must be an intention to 
intimidate, insult, or annoy a person in actual 


Griniiael Trespass—confinued. 

possession. To enter a house where the owner 
leonly in constructive possession is not sufficient. 
ISWAR Chandra Karmakab v. bital Das 
Mitter. 8B.L.R Ap 62=17 W.R.Cr. 47. [fl.. 
21 B. 5.36.] See. also. In re KaLINauth 
N.AG CHOWDHRY, 9 W. R Cr. 1. QUEBN v. 
Chooramoni Sant, 14 W.R. Cr. 23. 

(80) Penal Code, s. 447— Criminal trespass 
—A person who is in possession of any property 
IS generally io pe.iceful possession under some 
cl.iim of bis own and is not liable to be ousted 
save in due course of law. and the person who 
attempts to take the law into his own hands 
and to deprive the holder of the land of his 
possession must ruu the risk of being convicted 
under s. 417 of the Penal Code. The natural 
inference from such conduor, must generally be. 
that there was an intent to commit an offence 
or to intimidate, insult or annoy the person in 
possession of the property, unless the contrary 
can be proved, which, under such oircumstanoos, 
it must be a difficult thing to do. MaUNG 
KaDO V. QUEEN-EMPRESS, U.B.R. 1892— 
1896. Yol. I, 264. 

(81) -Penal Code,ss. 447 and 4b7—Criminal 

trespass and lurking house trespass by night. _ 

An accused who did not enter the complainant's 
house, but was found lurking under it for the 
purpose of stealing or committing some other 
offence, was held to have committed only 
ordinary treepass and nothing more. Criminal 
REVISION Case. No. 267 OP 1893, U.B.R. 1892 
-1896, Yol. I. 272. 

(82) — Penal Code, s. 447— Criminal trespass. 
— No complaint ought to be dismissed by 
aiagistrates under s. 203. Crim. Pro. Code, 
without a careful examination of the same. 
Qdeen-Empres V. Maung SHUE BAU, U. 
B.R. 1892-1896. Yol. I, 270. 

(331 — Penal Code, s- 447—Criminal trespass,'^ 
Whether one person or another is in possession 
is a question of fact to be determined by 
evidence in the usual way. Ik does not follow 
that, because the Civil Courts have determined 
the rights of parties, the possession of property 
is thereby affected ; until the orders of the Civil 
Courts are carried out io due course of law, the 
party against whom a decree has been given 
may still be io possession of the property in 
dispute. If the parties consented to the arbit¬ 
ration after the decree of the Civil Courts was 
passed and the award was subsequent to the 
decree ; the award, if binding, would probably 
supersede Che deoree, and alter the position 
of the parties accordingly. Ml TOK v. Ml SHAN 
Ma. U.B.R, 1892-1896. Yol. 1, 262. 

Abetment of, and theft-Penal Code, ss. 107, 
108—Execution of document giving lease over 
property not belonging to the lessor—Lessor’s 
liability as abettor for criminal trespass and 
theft of crops by lessee— See Abetment, 
IWeir 48. 

See Autbbpois Acquit, plea of, 6 W. 

R. Or. 61. 
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Cplmioftl TrespasB—cojicZudcd. 

Distinction between civil and criminal 
trespaae—Cutting across another's land to save 
himself and family from flood if criminal tres- 
naee—See Grim. Pro. Code, 1998. s. 307, 18 
O.W.N. 668 = 15 Cr. L.J. 156 = 22 Ind.Cas. 731 
= 110 . 662. 

See GRIM. PRO. CODE. 1898. ss. 517, 522. 

16 Cr. L.J. 176 = 22 Ind. Cas. 751 = 18 C.V/.N. 
1146. 

See Mischief, 7 Bom. L.R. 86=2 Or. L.J. 
65=15 0. 388. 

Trespasser’s entry whether gives him juridical 
possession.—See PENAL CODE. 89.426.447. 

15 Cr. L.J. 723 = 26 Ind. Cas. 171. 

Distinguished from civil ‘^^pass—Sec 
Penal Code. s. 441. 16 C.W.N. 1007 —13 Cr. 
L.J. 783 = 17 Ind. Cas. 415- 
Mischief—Damage of one’s own property by 
himeelf-Totention-See PENAL CODE. ss. 447. 
442. 7 Itid. Caa. 812 = 15 C.W.N. 224= U Ct. 

L.J.632. 

See RESTORATION OF PROPERTS, 7 C.L.J. 
175 = 12 O.W.N. 269. 

See Revision—Miscellaneous cases 
A.W.N. 1899, 212. 

See RIOTING. 6 M. 245 = 1 Weir. 68 = 7 Ind. 
Jur. 135. 

See SECURITY TO KEEP THE PEACE — 
APPELLATE COURT. 127 P.L.R. 1901. 

See SECURITY TO KEEP THE PEACE ON 
CONVICTION, 7 W.R. Cr. 14. 

See THEFT—Things in respect of 
WHICH THE OFFENCE OF THEFT CANNOT BE 
COMMITTED, 16 C. 402. 

Criminal Trial. 

See GRIM. PRO. CODE. 18901 83. 205. 438 
and 439, 5 P.W.R. 1909 . Ct.=9 Cr.L.J. 158 
= llDd. Cas. 101. 

See Dispute as to possession of m- 
MOVBABLE PROPERTY, 17 M.L.J* 153 = 5 Or, 
L.J. 343, F.B. 

See SANCTION TO PROSECUTE—MISCEL¬ 
LANEOUS OASES, 9 Bom. L.R-212-5 or.L». 

J. 202. 

Criminal Tribes. 

See ACT XXVII OF l87l. 

Joint trial-Scfl SECURITY FOR GOOD 
BEHAVIOUR, 1 P.R. 1895, Or. 

Crops, 

See DISPUTE AS TO POSSESSION 
MOVEABLE PROPERTY, 15 A. 394 = A.W.iN. 
1698. 146. 

Division ol—Magistrate, juriedictioo of 
See Dispute as to possession of im¬ 
moveable PROPERTY. 8 C.L.J. 242. 

Order allnwing one party to 
illegal— See DISPUTE AS TO POSSESSION OF 
immoveable PROPERTY, 3 O.L-J. 673 = 8 Ut. 
Ii.J. 466. 

diroii Cases, 

8 r« Cross oouplaintb. 


Cross Complaints. 

(l)_Cross couiplainfs. trial of^Magistrate to 
hear them both belore passing judgment m ezlher 
of When cross-compiainLs arising from 

the same occurtenco are made and both the 
complaints are entertained and a day fixed for 
their trial, the Magistrate is bound to heat 
them both out, before passing judgment on 
either of them. In re DaMU, 2 J.G. 35. 


Of rioting—Procedure — See CRIM. PRO. 
CODE, 1898, 8 . 451, 13 C.L.R. 275. 

Of riot before same Court — Opinion 
expressed by Court io one cuse rather un¬ 
favourable to the accused in the cross-cs^e 
Whether ground of transfer—See CrIM. PRO. 
Code. 1898, s. 526, 33 A- 583. 

Discharge in. between same parties—Whether 
sufficient ground for transfer—See CRIM. 1 RO. 
Code, 1398. s. 526. 5 S L.R. 264—15 Ind, Cas. 
804= J3 Cr. L.J. 532. 

See RIOTING. 8 C W.N. 344. 

Cross-exaroioation. 

See Grim- Pro- Code. 1899, ss. 255—257. 

Sec WITNESS. 

{D^WUness lor prcseculion ivithheld in Ses¬ 
sions Court-Right of accused to cross exomine. 
—When the Judge did not comply with the 
request of the counsel for the accused to be 
allowed to cross-examioo the witnesses for the 
nrosecution who had been examined by the 
JIagistrate but whom the Publio 
thought it uouecessary to call before tbe Ses 
eione Court, held, that tbe orou^mn had not 
prejudiced the accu«ed. REG. v. PaTTBCHAND 
VaSTaCHAND, 3 B.H.C. Cr. 85. 

( 2 )— Criwi. Pro, Code, 1882. ss. 25G, 

Refusal by Maqistraie lo alloio the accused to 
further cross-examine prosecution , 

After a refusal of au application by the accused 
forte-summoning tbe proseoution witnesses, 
for further cross-examination, the 

applied for summoning some of those witneHees 

arwitoesses on hie behalf. to 

the MeeiBtTttte refused to allow the accased 
J'os' eSne them, and the accused thereupoa 
declined to examine them as bis ^ 

Held that the refusal of tbe Court to allow the 

accused to cross examine the 

were iu attendance in BlSWA? 

mie-tfial of tbe case. MOSVLA B^UX BIBWAB 
V. DEBASATULLA SABKAB. 1 C.« N. 19. 

IQ,^Right of accused to re-call for oross-fx- 
amination prosecution u»ifne«.«8.-A 
?o”o0eaoes under ss. 224. 353. P®®*! 

was sot aside and tbe oaee ®'‘^®f*2istMti 

re-tried, on the ground that the M»8« 
refused tbe application of theaocuwd t® re 
the witnesses for the P'®8eoutioa lor otoM 
waminaticn. ABDUL BIKDaR v. MATHU 
SINGH. 8 C.W.N. 447. 

(i)— Cross-examination—Its 
and fast role can be laid down as to ‘he riBht ®f 

oonnsel to demand iif «'®88 ***“'hf«h 
witness should repeat tbe story which be has 
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Croaa-examination—cowftntted. 

told in the examiDation-io-ohief. L^kha 
SINOII V. Kmi'eror. 89 P.L.R. 1914 = 1S Cp. 
L.J. 148 = 22 Ind. Css. 721 = 30 P. W. R. 1914 
Cr, ’ 

Prosecution vPUnesses, cross-examinalion 
cj. before the iroviing of rharge—Further cross- 
cxnmuicition.~A M3gislra.tQ is not entitled to 

refu!-e tbo application of the accused, made 
after the framing of the charge, to re-call the 
witnesses for the prosecution, on the ground 
that they have already been cross-examined 
before the framing of the charge on the under- 
fitiinding that they would not be required for 
further .•'ross-examiuatioD after the charge. The 
accused should pay the expenses incidootal to 
such re-call. KOKIL Ohose v. KaslMUDDI 
Malita, 6 C.W.N. 424. 

(C)—SessiVijis trio I for murder^Exainination- 
0 / ntsi prosecution u ilness—Application 
oy aejence counfiel for postponement 0 /cross- 
examviation till next day-Refusnl by Sessions 
i^ourt—FrJect—.Ucused prejudiced—Re trial by 
another :>tssions Cowl ordered —The accused 
in this ca.se were tried andcouvicted for murder. 
When the case was taken up in the Sessions 
court, tbo Couusel for the defence asked that 
he might cross-examine the witnesses on the 
day following, as be was not prepared to cross- 
examine that day. The Counsel did not ask 
for an adjournment of tbo trial itself. The 
Sessions Court refused to grant the application. 
iieicl, by the High Court on appeal, that the 
application was a reasonable one and one which 
under the circumstances, should have been 
granted, as the appellants have been prejudiced 
in tbafi they lost tbe opportunity of cross* 
examination in the Sessions Court. Though 
the appellants would not be entitled to such 
postponement as of right, there is no reason 
why the Sessions Court, if it thinks the case a 
proper one. should not show such an indulgence. 
rh$ conviction id this case was accordingly set 
asioe by the High Court and the case was 
ordered lo bo re tried by another Sessions 
Judge. S.ADASIV SINGH v. EMPEROR. 41 C. 
299=15 Cr. L.J. 596 = 29 Ind. Caa. 848. 

Eliciting admission by oross-examiniog ao- 
oused—See ACCUSED PERSON. 5 O.P.L.R. 11 . 
Cr. 

See ACCUSED Person, 8 C.W.N. 838. 7 0. 

0. 191. 

Right of Police officer to examine witness¬ 
es—See BOM. ACT VII OP 1867, s. 23. Rat. 
Un. Cr. C. 28. 

• See APPEAL — Oases where appeal 

DOES NOT LIB, 19 W.R. Or. 53. 

Right of accused to reserve cross-examina¬ 
tion of prosecution witnesses — Refusal to 
grant leave to reserve— Revision— See Crim. 
Pro. Code, 1898, s. 208 , aub-s. (2), 14 M.L.T. 
532, 

Defence putting in a document during— 
Prosecutor's right to reply—Court giving guar¬ 
antee to a witness to give any evidence with¬ 
out fear of ooneequancea—See Grim. Pro. 


CroBB-examlnation—cowcfwcZed. 

CODE, 1893. ss. 222. 292. 417, 63 P.L.R. 1911 
= 9 lod. Cas. 436 = 12 Cr. L.J. 73. 

Examination of the accused, whether allowed* 
when no evidence has been recorded, and 
whether can be in the nature of— See Criu. 
Pro. Code, 189S, ss. 271 (2), 342 fl). 439, 
494, 5 M.L.T. 216. 

Cross-examination of prcsecution witoe.^ses, 
postponing of—See Crim. Pro. CODE, 1898. 
S3. 288 and 289, 2 Weir 351. 

Defence producing documents for cross- 
^^^uiination of prosecution witnesses—Right 
of Crown to reply—See GRIM, PRO. CODE, 
1893, s. 292, 16 A. 88 = A.W.N. 1894, 23. 

See Crim. Pro. Code, 1838 . 63 . 340, 341, 
268. 6 C.L.R. 53. 

See Crim. Pro. CODE. 1898. s. 342, 6 C L. 
R. 431. 

Right to cross-examine before enquiring 
Magistrate in a case triable by the Court of 
Sessions—See Crim. Pro. Code, 1898. e. 347. 
16 O.L.J. 45 = 16 Ind. Cas. 336=13 Cr. L.J. 
G88. 

Of accused in commencing proceedings—See 
CRIM. Pro. Code, 1878, s. 364, 7 C.C. 191. 

Confession and prior statements of accused if 
should be produced for, and contradiction—See 
Crim. Pro. Code, iS98. s. 494, is C.W.N. 
1213 = 15 Cr. L.J. 693 = 26 Ind. Cas. 141. 

See Defamation, 6 A. 220. 

Discrepancies between deposition made before 
Magistrate and that before Judge — See 
EVIDENCE—GBNBR.AL, 6 C.L.R. 390. 

Of witness—Scope of—See EVIDENCE ACT, 
1872. ss. 121, 123, 124. 125. 126, 138. 12 Or. L. 
J. 277 = 10 Ind. Cas. 917. 

See Evidence Act. 1872, s. 135, 5 C.W.N. 

XV. 

Essential ingredient of the oSence of false 
evidence—Contradictory statements in—See 
False Evidence, 3 C.W.N. 8 i. 

OrtKS—Defect in charge—Omission to set out 
iQteotioa in charge—Of accused—See Penal 
code. ss. 464,465. 467. 17 C.W.N. 354 = 18 
Ind. Cas. 881=14 Cr. L J. 129. 

Right to reply—Putting In documents in the, 
of proseoutioQ witnesses does not give the right 
of reply to the prosecutor—See REPLY—RIGHT 
OF, 11 Bom. L.R. 177 = 9 Cr. L.J. 284 = 1 Ind. 
Cas. 260. 

Order of Magistrate refusing to re-call witness¬ 
es for prosecution for — See Revision — 
Matters pertaining to evidence 19 W. 
R. Or. 53, 

See Sanction to Prosecute— Condi¬ 
tions requisite, 11 Bom. L.R. 1164=4 lnd» 
Cas. 273 = 10 Cr. L.J. 538. 

Crown. 

{l)^Prerogatives of the Crown in India.— 
Bights which} according to the common law of 
England, are sompiised in the royal preroga¬ 
tives, may not either be applicable to ox have 
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Crow 0 —coMcJudei. 

not been introduced into India. On the other 
hand, it ie probably true that the Crown has. 
Mootding to the oommon law ot India certain 
Sreroaativee. which it may exercso in India 
tSb not in England, notably the preroEa- 
tive of imposing by an executive act assessmon 
on lands a^nd varying the same from time to 
time The prerogatives ot the Crown in India. 

1 “ untry in which the title of the Bnt.sh 
Crown is of a very mixed ebaraoter, ^ 

in diflerent provinces as also in the 
towns as distinguiebed from the mofuss 1. The 

BELTi V. MUNICIPAL lT 

THE CITY OF MADRAS. 25 M. “.L.J. 

208-1 WeiP. 800. ® ^ 

M.L.J. 37. 10 O.W.N. 86i =3l. C. 1040.] 

Not bound by statute-Sec STATUTES. 

Construction of. 25 M. 457 —12 M.L. . 

sal Wdit 800. 

Crown Grants* _ , 

(l)..Crou,n !,«„», Oensimetim “/-I” 
to Crown grants, upon a question of the mean 
iSg of words, the same rule of 
'and iaSce must »PP>y- 

matter of constructioii be a grant from ^ ^ 
Crown or Icom a subject. It i9 fUa 

question of interitioo to be collected from the 
language used with reference ‘o 
ing oiroumstances. If 
factory oo^^truction faH. but ^ot t 
ancient tulo is that 1} tne n.io^ « 

endure to two intents, Kins’e benefit.” 

intent that makes most B 670. 

Jn re ANTAJI KESHAV TAMBE, 18 B, 670- 

[R., 3 Bom. L.B. 603 = 25 B. 714.] 

Croelty. 

See CRUELTY TO ANIMALS. 

See MAINTENANCE, 11 A. 480, 16 B. 26 , 
31 P.B. 1887, Or. 

Crnelty to AnlmaU. 

Bociety for tho prevention of 

animals, officers ot-Pnbl.o setvMt-S« ACT 

V OF 1861, 3 O.L.J. 475*10 O.W.N. 

°'jsM^ACTVOP 1861,8. 34. cl. (2). A.W.N. 

BOM. ACT VII OF 1867. s. 31. Rat. Un. 
Ct. 0. 183. 

Craelty to iiilinal 8 :(PreFeotlon of, Act). 

See Act XI of 1890. 

Oal-de-sao. 

When is it a street—Sec U.P. ACT 
1900°, 3 (1). A.W.N. 1908. 16-6 A.L.J. 46. 

Cnlpable Homicide. 

See CULPABLE HomCIDB NOT AMOUNT. 
Ufa TO MURDER. 

See MURDER. 

See PENAL CODE, BS. 299*304« 


Culpable Homicide—continued. 

(l)-£:ji! 7 fisA and Indian Law—Whether every 
rase of homicide prima facie viurder-PenalCode, 

5 300 .—The Law of British India, differing 
from the Law of EngUnd. does not regard 
every case of homicide as priwa /acie murder ; 
it throws on the prosecution tho burden of pro¬ 
ving a certain intent or knowledge constituting 
an act a murder. HIGH COURT PROCEEDINGS. 
NO- 1002. 19TH May. 1881. 1 Weir 288. 

( 2 )—Culpable homicide and murder—Differ- 
ewe-Fenal Code. ss. 302. 304.-A person who 
causes death by acts done with the know¬ 
ledge that they were likely to cause such 
bodily injury as was dangerous to Me, h guilty 
of only culpable homicide (s. 304) and not of 
murder (s. 302). If tho act is done with the 
intention of causing such bodily injury as the 
offender knows to be likely to cause death or 
with the intention of causing such bodily injury 
as is sufficient in the ordinary course of 

nature to cause death, i*"® 

EMI’EBOR V. CflATUI. &.W.N. 1884, ioa. W 

A 777, B.L.R. Sup. Vol. 451, 2?.) 

ii)-Provocction-Beating-DeUberation.-k 

person who beats another brutally and oonti- 
nuouslv, 80 that death results, is guilty of 
murder', ot culpable homicide not amounting 
to murder, according as there may 
have been grave Pfovooation. QUEEN v. 
TEl'RAH PUKEER. 5 W.R. Cr. 7B, 


(4)~P«naf Code. s. 300 -Prcvocation requir- 
Kti bM section—Evidence as to condition of wtnd 
of VenTer-AdmissibiUiV.- The provocation 
?ooUmolated by s. 300 sbould be of a character 
fco deorive the ofleoder of his seU coDtroh la 
dctcfmiffing whether it was ^ is admissible 
to take into account the condition of 
which the offender was time of the pro¬ 

vocation. EMPRESS V. KHOGAYI. 2 M. 122- 

1 Weir 302. [F., L.B.R* 1893—1300, 251.] 

(5)—Sitiden protocafion—Penal 

1 .—For a person to avail himself of the 

extenuating circumstances provided f®' •“ 
r?W?kn\l Code. Excep. 1. the provooat on 

and its effects must be Projed ^ .^.^^aejri 

‘°??° Ti Tbe pLiroV i°6,an“o.‘ 

to CO?tt/u, QOEEN V, BECHOO S60DT. 

19 W.R. Cr. 89. 

(61-Gravfl provocation - Interval between 

0°: ", °°„tK°i 

of B ^300 of the Penal Code, it must be shown 
not 'merely that the deoeased ceased abusing 
?Ni^r£er then, but also what interval 

iuosed between the time when the deceased 
elapsed nei the time when the prisoner 

attacked'^her. The offence in this case was held 

S be culpable homicide not amounting to 

murder, QUEEN v. NOKUL NU8HYO. 7 W.R, 

Cf 27i 

{•D^Vnpremeditaled assault—Provocation- 

Penal CoS, 8. 800. ezMp. 4-—^? “u? h? fth 
tated SBsauU. ending in an affray in which death 
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Calpable Homicide—con;ijmef 7 . 

is caused, committed in the heat of passion 
upon a sudden quarrel, comes within Excep 4 
of s. 300 of tho I'enal Code. It doe.s not matter 
which p^rXy ofTerud the provocation or commit* 

Queen V Zaldi Rai. 

(?) Gmie and sudden provocation—Penal 
Cede, ss. 30-2. 304.—Where the accused found 
his sister having illicit connection with another 
man and in a sudden pa? 8 ioo. killed them both 
on the spot, heldy that the accused received 
very grave and sudden provccafion. sufficient 
to reduce the case to one ofciilinblo homicide 
not amoiintiiiR to murder. <''UERN Ej»Pre«;<; 
V. CHUNNl. 18 A. 497 = A,W N. 1896. 161. 

(9)—‘‘Oi-nve sudden *’ provocaticn—Penal 
Corte. .s. 300. hxcep. \-Dcceancd striking accused 
first-W here ihc-re ^va 8 a^igbt between thedeceas- 
ed and the accused, but the deceased struck 
the lust blew, and no motive sudlicient to induce 
the accused to deliberately murder the deceased 
was preyed, held, that tho accused were cuiltv 
of culpable homicide only, though the deceased 
died a? a result of the injuries iodicied bv the 
accused. In re KlTJlEU KHAN, 5 M L T 207 

»4 lad. Cas. lll6«Cr. L.J. 191. 

cf adul/ercr taken in act by hus- 
6 and of ivoman—Suridtn provocation—Penal 
Corfo. S.304.—Thepunishment to beioflioted for 
an cHenco under s, 304. for the murder of tho 
aduUerer caused by sudden provocation by the 
Dusbaod of the wetnAn is diecretiooary. The 
principal object in view bv wbicb the Courts 
should bo guided is a surficieuily deterrent 
punishment NOA LUN Mya v. QUEEN- 
Empress. U.B.R. 1892-1896. Vol. I. 213. 

(n)—Act done with the knowledge that death 

probably result^Penal Code, ss.B'23and 30i 
Whore a woman of strong physique sitting 
upon the chest of her husband, a man in an 
extremely weak state of health, twisted and 
squeezed bis testicles in euch a manner as to 
reduce them to a pulpy condition and the 
accused died from the injury caused to the tes- 
ticleB, hela (by 6 ’it 6 j amania Ayyar and Benson, 
JJ.,) that the accused was guiitv of culpable 
homicide not amounting to murder inasmuch 
the accused should be held to have known 
that the death would at all events be a proba¬ 
ble, if not the most probable, consequence of 
her aot. Eeld (by Davis. J.) that the death 
was an unforeseen result of the act and the 
accused was guiUy only of an offence under 
s did. Penal Code. QUEEN-EMPRESS v 

Kalyani, 19 la. 336 = 1 Weir 313. 


m-Death resulting in fight between, 
contenamg factions each armed with deadly 

weapons—Premeditation-Penal Cede, s. sqq 
B xcep. 5—Scope.—The exception extends to all 

oases of death occasioned by, or resulting from 
premeditated acts, where the party killed takes 
the risk of the death with his own consent- the 
fourth exception, being an independent one and 
applying to all oases of death oocurring in the 
course of sudden and unpremeditated fight does 


Colpable Homicide—confiwwed. 

natural operation of 
exception. [Dtss., 18 C. 405, P.B-: R. 
18 C. 4S5, F. B.J Where the death of an adult 
occurred in the course of a fight between two 
bodies of men who were deliberately fiehting 
together, a greater portion of the men on both 
aides being armed with deadly weapons, and no 
unfair advaritage appearing to have been taken 

of the 

Oght. the offence committed is culpable homi- 
afpREssre c“ 5?"' khan v, 


(13)—Rioting armed with deadly weapon— 
Attempt to commit murder-premeditated and 
pre-arranged fight- P,nal Code, s. 300, Except. 
5 Scope of.—All the accused persons were 
guilty of noting armed with deadly weapons and 
one of the accused, in the course of the riot, and 
in proFocution of the common object of the 
assembly killed or attempted to kill a man 
boloDgiug to the other party, under such ciroum- 
stances that his act amounted to attempt to 

bore a less grave effence 
under Exception 5 to e. 300 of the Code, by 
reason of the fact that the fight was premedita¬ 
ted and pre-arranged, a regular pitched battle or 
trial of strength between the two parties con- 
eerned in the riot. Beld, that, upon such 
undiDg, the case did not fall within that 
exception. The 5th exception to s. 300 should 
receive a strict aod not a liberal coostruotioD* 
In applying it, it should be considered first, with 
reiereoce to the act ooosented to or authorised, 
and next with reference to the person orpersous 
authorised. As to each of them, some degree 
of particularity at least should appear upon the 
facts proved, before the exception can be said to 
^pply* It cannot be taken as referring to any* 
thing short of suffering the infliction of death, 
or running the risk of having death ioflioted, 
under some definite circumstances not merely of 
timo, but mods of ioflictiog it, specifically 
consented to. It does not contemplate a 
consent to the acts of person not known or 
ascertained at the time the consent was given* 
The consent may be inferred Irom circum* 
stances, and does not absolutely need to be 
established by actual proof of express consent. 
Per 0 Kinealpt J.—Before exception 6 can be 
applied, it must be found that the person 
killed, with a full knowledge of the facts, 
determined to suffer death or to take the risk 
of death, and this determination continued op 
to, and existed at, the moment of death. It is 
difficult to assert that, when two parties armed 
with lathis and spears go out to fight, the 
members of each party consent to suffer death, 
nor can it be predicated, as a general rule, 
that they consent to take the risk of death. Per 
GhosCy J.—In cases like the one mentioned 
above no general rule of law can be laid down 
whether the person killed or wounded suffered 
death or took the risk of death with his own 
consent; for it is a question of fact, and not 
of law to be decided upon the circumstances of 
each case, There is nothing in the exception 
to indicate that it would not be applied to a 
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Calpable Homlclde-coniinwed. 

case where the fight is between two or more 
neisona on either side. In such oases, the 
Question of an applicability of the exception 
must be determined upon evidence whether the 
deoeased took the risk of death with his own 
consent. QOEEN-EMI'RESS v. NAYAMUDDIN. 
IBC.484- (6 C. 1S4, Ofescrwd on). (Ii..li Or. 

L,J. 345=*5 Ind. Cfvs. 98S®& LiB.B. 160J 

(U)—Deaih resxiUing from a violent attack— 
Offence, nature of.-^Whete death resets » 
•violent attack, the accused should bo com 
mitted to the Court of Sessions on a charge of 
culpable homicide not amounting t*’ 

His^ conviotion for grievous hurt is bad in la . 

In the mailer of GOPINATH 8AHA, 1 C.L.K. 

141. 

(15)—Brnndiiij and bcaiing for the purpose of 
freeing from beicilchmenl.—Penal Codr, ss. 304. 
323.—The accused believing that a woman 
had bewitched another gave the former a severe 
beating and branded her in several places, bhe 
Sv took to her bed and died on the sixth 
dav after the beating- The accused were, 
on^beso facts, tried by a Second Class 
?tate who convicted them of cCances under 
0 . 3-23, I-P C.. and sentenced them each m 

rigorous impriaonmentfer six 

reversing the conviction and sentence, that the 

aecused%hould be committed ^ * 

charge of culpablo homicide. LMIEBOB v. 

DUMDYA, 4 Bom. L R. 879. 

(16)-Cau3ino <3eath by negligent <^ct--Deolh 

byletanui brought on by dfeeas* 

iraclure being causta by accused puihing “«eas 

id-Penal Code. ss. 299. 300 f 

the course of a dispute, the reused gave the 

deceased a eevero push on the back 
him to fall from the top of ® Ju/w 

to the toads below, a distance of ‘ 

oubita In falling the deceased fractured bw 
big to^. and on the fifth day alter the fall the 
deceased died from tetanus brought on by the 

lr.otu,6. BM. th.t lb. »' 

accused under s. 304-A was bad ; and that the 
^e was not one of culpable homicide not 
amounting to murder, because ‘here was no 
likelihood of the result following, 
no design of causing it. 

therewtsa positive act w^iob directly oau^Ji 

the death, and as the act was not 

oide beoause no proper 

have shown the accused that bis act 

death, the oaea was simply one of „„ 

force as defined in the Penal Code. REO. 

V. ACHABJY8. 1 M. 224-1 Weir 323. 

( 17 )-Sur! 7 icnf oprrafion by nrtskilUd medical 

practitioner—Bash and , —The 

Zaih-Penal Code, ss. 83 . 88 and 30^. The 

aooused. an ignorant Kobita), 

the deceased, an old f®®81e mao. fo* 

piles, by cutting them out with a 

knife alter pulling them down 

The mao bled tn death. It J'*® 

the operation, which be performed, w*® ®® 

immirmotly dangerous that edacated eatgeoos 

BMVO0I7 ow* attsiopt to do iti 


Culpable Homicide— confiwued. 

proved, by the defence, that he bad twice 
before performed similar operations, with suc¬ 
cesses. Held, that tbo accused was guilty ot an 
offence under s. 304-A. HAd. also. that, he 
could not claim tbo benefit of a. 88, as » 
patient could not be held to accept, a risk ot 
which be was not aware, and as the accused 
could not be considered to have acted m Pooa 
faith inasmuch as he had not acted with due 
care and attention. 8Ul<AROO KUBTRAJ v. 

Empress, 14 C. 566. [i?*, L d. Cr, C. 603.J 

(IB)—Penal Cade, s. ZOi-A-Dealh causeAby 
rash and neghgent act—Criming death by a 
criminal ocf.-Whero the act causing the death 
of the accused is in its nature criminal, s .JU4 ^a 
of the Penal Code bas no 

EMPBESS V. DaMOD.\RaN. 12 M. 56-1 We 
326. ill-, Rat. Un. Cr. C. 458.] 


( 19 )_ Taking persons in oid boat—Negligence 

—Penal Code, s. ‘ 299 .—Certain persons whom 

the accused, a ferryman, was rowing across a 
river were drowned by the siukmg of the boat 

whioh was an old one with 
which planks bad been nailed. 
prisoner could nob be convicted cf cu pablo 
homicide uot amounting to ""‘J” ' 

could be shown that he acted with the know¬ 
ledge that he was likely, by taking them in the 
boat, to cause death -within the 
9 . 209 of the Penal Code. In the case of MAGE- 
nee BEHARA. 11 W.R. Cr. 3. 

(20)—fiinlit ot private defence—Penal Code, 
ss 97, 99 and 101 .—An accused, whose prope^y 

had frequently been stolen. ®“5,uh^be 

lathee to watch his proporty, and with the 
laihee struck a thief, who died m consequence 
of the blows. Held (having 
nature of the injuries inflicted and to the sub- 
sequent conduct of the accused) tliat the case 
aid neb fall within tho 4tb exception to s. 99, 
Penal Code, and that the pruoner was not 
guilty of culpable homicide nob amounting 
to murder, bub was protected by ss. 97 and 10 
of the Penal Code, and had 

limitsof tho right of pnvata defence of property. 

QUEBIJ V. MOKEB, 12 W.R. Or. 13. 

( 21 )—Polunfarifp causin? hurt, 
death—Penal Co<i«,ss. 301,304-A, 393- 
in the deceased’s omission gji” 

his Digs, that wore grazing upon the accused b 
land.^tbo latter took up a piece ol a brick and 
threw it at the deceased from a distance of 
paces, and it struck him over tho ''P*®®“- 
being in diseased state, was ruptured, and death 

Lr.“i913 = 5%Vb. ISlTW-W-P.P.'] 

Sfc COHVICTION, Rat. Un. Cr. C. 413=Cc. 
Rg. 79 of J888. 

See Criminal POBCB, 2l P.R. 1876, Cr. 

See OBIU. Pro. Code, 1893, b, 403 (4), 5 
Bom* Xj*B« X25e 
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Persoup acquibted of. but convioted of 
riotiPR—Sfe Private defence, Right of 
3 W. K. Cc. 41, 

See Private Defence, right of, ii w 
R. Cc. 41. 

See rioting, 3 N.W.P, 174, A.W.N. 1893. 
32. 

And being member of uolawful assembly. 

See Sentence-Cumulative and separ¬ 
ate SENTENCES. 7 W R. Or 13. 

Riot ia which a person is billed—See UN¬ 
LAWFUL ASSEMBLY, 7 W,R. Cr. 07. 

Sec Unlawful ASSEMBLY. A.W.N. 1835. 
96. 

Culpable Homicide amoaoting to Uurder. 

Sec MURDRii. 

Culpable Homicide not amoantiog to Uurder. 
See Culpable Homijide. 

See Murder, 

See Penal Code, Se. 29D-304. 

(J)—PcHuf Code, ss- 302, SOl^Murdsr^ 
Culpable honicide not amountinrj to inu-.der.— 
Where a per.jon struck with a lathee and killed 
a man being at tho time under the bona fide 
belief that the object at which bo struck was 
not a human being but something supernatural, 
but, through terror, baviog taken no steps to 
satisfy himself that it was not a human being. 
held that he vies guilty of tho offence of culpable 
homicide not amounting to murder. QUEBN- 

Empress V. Kanqla, A.W.N. 1898, le3. 

{2)~—Penal Code, ss. 302 and 30i—Uurder 
and culpable homicide not amowiting to murder, 
—An intention to kill in a case of murder 
cannot be infercod when that is not proved. 
That the accused know be was likely to cause 
the death may bo inferred, and. if the accused 
knew that he was likely to cause the death, 
then, his act oomes within the definition of 
of 8. 300,1.P.C., and not within that of s. 302 
and, therefore, s. 304 is the only section applica¬ 
ble. NoaSoYav. Queen empress, U.B. 
R. 1892-1896, Yol. I. 211. 

(3) -Pdnnl Code (det XLV of 1860), ss. 302 
and 304 — Murder — Culpable homicide not 
amounting to murder. —The accused, aged forty 
years, quarrelled with his wife, who was dila¬ 
tory in the performance of her household duties 
and abused her, and gave her a blow on the 
side of the bead with the first weapon which 
came to hand, i.e., a heavy hammer. The 
wife died in ccnsequence of the blow, and the 
accused was convicted under s. 302, Penal Code. 
Bold, that the accused’s o&ence fell under the 
second part of s. 304, Penal Code, and not 
under a. 302, as be did not intend to cause 
death, or such bodily injury as was likely to 
cause death, although he must have known that 
he was likely to cause death, BAHMAT v. 
Emperor, 6 F.L.R. 1903=30 P R. 1902, Cr. 

(4) — Penal Code, s. 304—Culpable homicide 
not amounting to murder. —The Judge in this 
case did not fiud that the accused intended to 


Calpable Homicide not amoaoting to Mardep 

— continued. 

cause death, not was it found that the act was 
done with the intention of oauaiog any particu¬ 
lar bodily injury such as the ofiendec knew to 
be likely to cause death, nor that the offender 
knew that this act was so imminently dangerous 
that it must in all probability cause death or 
such bodily injury as was likely to cause death. 
In view of the facts above stated, the offeoce 
was held to fall under s. 304, I.P.C. Nga Thd 

Doav V. Queen-Empress, U.B.R, 1892-1896 
Yol. I, 2l9. (3 A. 776, R.) 

(5) —Penal Code, s. 304-4—Scope.—Where 
the accused beat and kicked the deceased, a 
toief. to such a degree that 141 marks of sopa- 

I rate blows were found on bis body and several 
of his ribs bad been broken, held, that the 
accused was not guilty under s. SOl-A. But as 
none of the accused intended to kill the deceased, 
but only to cause such bodily injury as was 
likely to cause death, held that they were guilty 
of culpable homicide not amounting to murder. 
Queen v. Man. 5 N.W.P. 239. [F.. 3 A. 776.] 

( 6 ) — of conviction—Penal Code, s. 300 
—Exceptions.—When a Judge convicts on a 
charge of culpable homicide not amounting to 
murder, be should state under which of the 
exceptions io s, 300 of the Penal Code the case 
falls. Government v. Kalika Missbr, 

1 Agra, Cr. 3, 

(7) — Culpable homicide and death by negli- 
gence—Ss. 304 and 304-4, Penal Code.—Where 
a snake-charmer, exhibiting a cobra with unex¬ 
tracted fangs in public, placed it on the head of 
one in the crowd to display his own skill and 
with no intention of causing harm, whereupon 
the cobra, in being pushed off by the spectator, 
bit him and caused bis death, held that the 
snake-charmer was guilty of an offeoce under 
8 . 304 and not merely under s. 304-A of the 
Penal Code. 12 W.R. Cr., 7 distinguished on 
the ground that, in that case, the prisoner 
actually oaussd the snake to bite the person, 
who was killed, and thus had cleat knowledge 
of the imminent danger that must, io all prob¬ 
ability. cause death. EMPRESS v. GONESH 
Dooley, 6 C. 351 = 4 C.L.R. 580. [R , Rat. 
Un. Cr. C. 603, U.B.R. 1897—1901, 293.] 

( 8 ) — Intention to constitute offence.-- The 
intention which should be found in order to 
constitute the offence of murder and that of 
culpable homicide not amounting to murder 
discussed and explained. Empress v. Sheikh 
Pyao. 27 P.R. 1883. Cp. [R., 9 P.R. 1391, Or., 

1 P.R. 1893, Cr.] 

(9) —Penal Code, ss. 299, 300 (2), 304— 
Murder —Culpable homicide not amounting to 
murder — Criminal intention or knowledge neces¬ 
sary—Injury, nature of.—The accused rushed 
wildly into a house and, without considering 
the consequences, attacked his mother-in-law, 
a woman of fifty-five with a da and by mistake 
cut another woman of sixty-one on the arm, who 
died of the shock caused by the out, The wound 
was not such as would ordicacily cause the death 
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Colpable homicide not amounting to marder 
— continuad. 

ol a woman of that age. Not did the acouaed 
.know of any weakness or defect in the person 
to whom the harm was caused, which would 
tender bet likely to be killed by suoh an aot. 
Held, as the aooused did not act with the in¬ 
tention specified in the second clause of s- 300 at 
with th» iii'p-ii.ii ii ID B. 299« but only with a 
knowledge ihat he was likely by his aot to 
cause death, he committed only culpable homi¬ 
cide not amounting to murder. BAN U v. 
K1NQ-Emi»EROR, 4 L.B.R, 367 = 9 Cc. L J. 
■864. (3 L.B.R. 122. 4 L.B.R. 306. R.) 

{IQ)-Penal Code. as. 299. 300. 304—i/urder 
^Culpable Iiomicide^Inlention loc>iuse injury 
sufficient in the ordinary course of nature to 
■cause death—Intention to cause injury likely to 
cause death — Distinction. — The distinotion 
between the intention to cause injury euffioient 
in the ordinary oourse of nature to cause death, 
and the intoDtion to cause injury likely to 
cause dettb, depends upon the degree of prob¬ 
ability of death resulting from tbe aot com¬ 
mitted. Apart from cases falling within the 
aeoond clause of s. 300, if. from the intentional 
aot of injury committed, the probability of 
death resuUiog is high, the finding should be 
that the accused intended to cause death or 
injury sufficient in vhe ordinary course of nature 
to cause death, and the conviction should bo 
of murder unless one of tbe exoeptions applies , 
if there was probability in a less degree of death 
ensuing from tbe act committed, the finding 
should be that the aooused ioteoded to cause 
injury likely to cause death, and the conviction 
should be of culpable homicide not amounting 
to murder. Po SIN alias PO 8 lN GYI v. 
KING Emperor. 8 L.B.R. 80 = 10 Cr. L.J. 399 
=3IadCa8. 7l0 (3 L.B.R. 122. R.) [fl..4 

But. L.T, 221 = 12Cc. L.J. 477 = 12 Ind. Cas. 
62.) 

Ul)—Penal Code, ss. 300 and 304—Absence of 
infenfion to coase death or grievous hurt. 
Where, except tbe fact of death, there was 
nothing to show that the aocuaed intended to 
cause death or grievous hurt, tbe death being 
caused by kicking the deceased, and no weapon 
having been used, held that, under these 
oiroumsCanoes, it would be safer to oonviot him 
of cuplable homicide not amounting to murder. 
In re DauDB GANGADU, 1 Weir 299. 

(12)—Penal Code, ss. 299, 301, 331, 333 — 
Uurder-Intention —Where a person. 
by tbe lazy and ineffioient manner in which the 
puokhaQooly was managing the punkha, gave 
him some blows, and the ooolj died of the in¬ 
juries he had received, held, that as the evidence 
in tbe case showed that tbe blows were not heavy 
or severe, and that the epleen of tbe deceased 
was in a very deceased oondition, the aocosed 
oonld not have bad in view the oooly’a death as 
a probable or even poesiblo consequettoo of his 
*ot 9 , and that ha was guilty only of 
B. 828. BMPBE 88 OP INDIA V. POX, 2 k. 922. 
[F.. 8 A. 776=A.W.N, 1881, 182. A W.N. 
1881,119. L.B.B. 1879—1892. 179: R , 167 
P.L.B. 1918=6 P.W.B. 1918. N.W.P.PT 


Culpable homicide not amounting to murder 
—confiniied. 

(13) — Pe7ial Cade, s. 300, clauses (2) and (3), 

—Znfenfton.— Clauses 2 and 3 of s. 300,1 P.O., 
arc mere amplifications of that part uf s. 399, 
I.P.C., which speaks of an act done “with 
the intention of causing such bodily injury as is 
likely to cause death” G.a.TAN v EMPRESS, 

18 P.R. 1893, Cr. [R.. 17 P.R. 1898. P.B.] 

(14) —Act done with knowledge that it was 
likely to cause death—Penal Code, s. 304 (2),— 
The deceased having enticed away a married 
woman, tbe father and the husband of the 
woman, armed with sticks, waited for him on 
the road by which be was expected to pass, and 
gave him blows on the chest and bai-k, bat 
refrained from bitting him above tbe head; 
held chat the acou<ed was only liable to be 
convicted undor s. 304 (2). I P.C. FaQIB 
Muhammad v. Empress, lO P.R. 1890. Cr. 

I (]^ 5 }—Knowledge of likelihood to cause d^ath 

I — Pre meditatwi.— Where a person anatobes 
up a log of heavy wood, and strikes another 
with it on a vital part, with eo much force and 
vindictiveness as to cause that other person’s 
death almost on the spot, that act must be held 
to have been done with tbe knowledge that it 
was likely to cause death ; but if tbe aot is done 
without forethought, in the beat of passion and 
on a sadden quarrel, tbe offence commi'tod is 
culpable homicide not amounting to murder. 
QUEEN V. RAJOO GhOSB, 7 W.R. Cr, 70. 

{\6)-‘Death caused by a single bl'W.— Tha 
question for solution in eases where death is 
caused by a single blow, given in anger, on the 
impulse of the moment, with a weapon not 
deadly in its nature, is always one of f» 06 , noi 
I of law. as to the intention or knowledge with. 

I which tbe striker acted- Held, that in tho 
present case, the accused had ootbing more than 
knowledge that death was likely to result from 
tbe blow given bv him. KaBAM v. EMPRESS, 
S P.R 1893, Cr’ (R.. 17 P.R 1898. P.B., 30 
P.R. 1902.] 

( 17 )— Arrest—Causing death by violence but 
not excessive.—Where, in arresting the deoeae^ 
who, with others, was attempting to commit 
theft, the accused struck a blowoo the deceased 
with a slick, held, that the accused bad not 
used excessive violence and were not, therefore, 
guilty of culpable homicide. HiRA BINGH T, 

CROWN, 26 P.R. 1872. Cr. 

( 16 )—Death caused by violent beating — 
Absence ot knowledge that act was likely to eau^ 
death —Where the aooused. a police oonatable, 
caused the deceaeed’s death by violently beating 
him. in the course of a polioe enquiry into » 
theft case, held that tbe accuasd was not liable 
to be convicted foe culpable homicide, bat whb 
guilty of an offence under s. 380, Penal Code. 
MEBAH Mahomed v, Crown, 86 P.R. 1866, 
Cr. 


146 


{IQt^Violent beating.—Tbe aooused. eight in 
Dumber, beat three persons, one of whom di^ 
of injuries resulting therefrom. The acons^ 
r - was convioted by a first olasrSORhltate, one of 

N. DArR, 

VaVH C^urt. 

/KMshmlri 
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Culpable homicide not amoQQting to morder 

— continued, 

tht'iii seuteDced to one year's rigorous imprisoD* 
ment ‘lud a fine of Rs. 20 under ss, 148/352, 
I P C., aod tbe rest to (our moDtba’ imprisoD* 
meiit aud to a Sue of Rs. 10 under s. 148, I.P.C. 
HehU that the former should be convicted oo 
charges uodcr ss. 304 and 325t I.P.C., and all 
the rest under es. 149/304 and 149/325, in 
respect of tbe injury to and the death of one 
of them, and that all the accused on charges 
under ss, 14b aud 149/325. as regards tbe injury 
to the other two persons. Queen-EMPRESS v. 
GHaFUR, 8 P.R. 1892. Cr. 

( 20 ) —SucZden fight.^In a quarrel between 
hinif^olf and the deceasedi the accused gave her 
a blow ou tbe side of the bead with a heavy 
hammer, which he picked U[ion the spur of tbe 
moment, and caused thereby her death ; held, 
that the accused was merely guilty of culpable 
homicide not amounting to murder* Rahmat 
V. Emperor, 30 P.R. 1902. Cp, =8 P.L.R. i903. 
(5 P.R. 1893, Cr., A.) 

(21) -Siwidcn —A person charged with 
murder, while smarting under a severe blow 
from a stick in the midst of a sudden fight, 
and possibly apprehensive of future violence, 
finding a knifeat hand« took it up, and in the 
inelee infljctod tho wound which caused the 
death of tbe deceased. Held that, under tbe 
oircumotances, tho accused was guilty, under 
tho Penal Code, s. 304 of culpable homicide 
not amounting to murder, QUEEN v, SOMI* 
RUDDIN, 24 W R Cr. 48. 

( 22 ) — renal Code. s. 300, Hxcept, 4—Sudden 
fight.—WbQTQ the accused, seven in number, 
entered a field in which deceased and bis 
friends were working, with staves, some of 
them being iron-bound, in order by force to 
mike them dciist from cultivating the field, 
and a fight ensued in which tbe deceased re¬ 
ceived a lathee wound on tbe bead at tbe hands 
of one of tbe accused, of which bo died in a few 
days, held, that as it was not in evidence that 
tbe accused desired or premeditated tbe death 
of tbe deceased, and as there was a fight io 
which the parties became heated with sudden 
passion, and tbe weapons used were not unusual 
and were not applied with unfair advantage or 
peculiar cruelty, tbe ofienoe came within ex¬ 
cept. 4, s. 300, I.P.C EMPRESS v. SHEOKaN- 
DAN, A.W.N. 1881, 156. 

(23) — Sudden fight—Provocation—Sentence, 
Mitigation of. —Tbe Chief Court reduced the 
sentence to one of two or three years* imptison- 
ment, in a case where death was caused on pro¬ 
vocation in a sudden fight, tbe accused not 
taking any unfair advantage over tbe deoeasodi 
Crown v. ameera, 12 P.R. 1866, Cr, ; 
Eesur Singh v. Crown, 13 P.R, 1866. Cr. 

(24) — Sentence of death, ^nitigation of g'yunds 
lor. —Want of premeditation, absence of deadly 
weapon, and a violent altercation between the 
hocused and the deceased, his wife, whose death 
Was caused, were held to be good grounds for 
ibcmmutiog a sentence of death into one of 


Culpable homicide not amooDting to mardet 

—continued. 

transportation for life. CROWN v. SOWABOO, 
109 P R. 1866, Cr. 

(25) — Penal Code, $. 304-A— Mitigation of 
sentence — Unpremeditated tlow. —Where tbe 
accused took up a wooden pestle and gave a 
blow with it to tbe deceased, killing him, and the 
circumstances indicated that tbe blow was the 
unpremeditated outcome of a sudden quarrel^ 
and that, though a reasonable man must have 
known that it was likely to cause death, the 
probability of a fatal result waa not present to 
tbe cooaoiousness of the accused at tbe 
moment, held, that the oSence amounted to 
culpable homicide not amounting to murder 
under the latter half of s. 304, I.P.C. and the 
sentence of seven years* tigoroue imprisonment 
was reduced to that of three years. KlNQ< 
Emperor v. Behram toalad Chaeae, 9 Cr, 
L.J. 249»1 S L.R. 1, Cr* 

(26) —Sentence of death, Mitigation of — 
Absence of premeditation or personal enmity.— 
Tbe fact of a murder being committed without 
premeditation or personal eomuy was held not 
to warrant tbe Sessions Judge in abstaioing 
from passing tbe sentence of death. CROWN v. 
DITTA, 31 P.R. 1869, Cr. 

(77)—Penal Code, $• Culpable homicide— 

Death accidental—Criminal act. —Where tbe 
accused pushed tbe deceased into the water 
accidentally in tbe course of a struggle oonse* 
quent oo a dispute about a jewel, which resulted 
in the latter *8 death, held that tbe offence of 
culpable homicide was not committed. REQ v» 
BAHBE, Rat. Un. Cr. C. 6 . 

(29) — Sasiy and fatal blow.—A prisoner, who 
struck tbe deceased a hasty but fatal blow with 
a stick in bis band at the time lor abusing bis 
mother, was held guilty of culpable homicide 
not amounting to murder. Queen v. BULCBM 
SHBXEt 1 W.R. Cr. 23. 

{79]—Penal Code, s$. 299, 304, 304-A, 322, 
325— Voluntarily causing hurt resulting in 
dealh.—Wheze tbe accused struck the deceased 
00 tbe ribs with a stick and inflected a butt 
which not only endangered hie life, but actually 
caused his death, and which be musthavekoown 
was likely to break a rib, if not worse injury, 
held, that tbe offence committed was grievous 
hurt, but not tbe offence mentioned in s. 304-A. 
Held, also, that the offence did not amount 
to culpable homicide, as tbe act was not done 
with any of the intentions mentioned in s. 299, 
I.P.O. Empress op India v. O’Brien, 2 A. 
766. [Am 1 A.W.N. 112, 3 A. 776=1 A.W.N. 
132,1 A,W. N. 103.] 

(30) — Penal Code, s. 304 (2)— Murder — 
Gratae and sudden provocation. —Tbe finding by 
a man of his wife in actual ioterooutse with 
another is a provooation grave and sudden 
enough to reduce tbe offence of murder, to ool** 
pable homicide not amounting to murder, and 
such an offence must be visited with a light 
sentence. QUEEN-EmpresS v. ASHA GOPALi 
Rat. Un. Cr, C, 932 ^Cr. Rg. 42 of 1897v 
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Oalpable homiolde not amounting to murder 
—continued. 

(31)-PerjaI Code, ss. 299, 300 .ind 304 — 
Culpable homicide not aniounling to murder— 
Grave swdden provocaiion -Hu^band suspect¬ 
ing condwt of his Whore a person 

obarged with murder of another person, saw, 
on the evening preceding the commission of 
the aot charged, tho deceased having coooeot- 
ion with his wife, and oo the following morn¬ 
ing he saw his wife eating with deceased 
sod giving him food, while she left him without 
it, and thereupon tho accused killed the deccised 
on the spot with a bill-hook, held, that, if 
having witnessed the aot of adultery, tho 
accused oonneoted the subsequent conduct, 
as he could not fail to connect it, with that 
act, the cooduot amounted to provocation 
grave enough and sudden enough to deprive 
him of self-control and reduced the oSenoo 
from murder to culpable homicide uoc amount¬ 
ing to murder, iuaacnucbas the conduct of the 
deceased and his wife was of a character highly 
exasperating to him. implying that all con¬ 
cealment of their criminal relations, and all 
regard for his feelings were abandoned and 
that they purposed continuing their course of 
misconduct in his house. BOYA MUNIQADU 
V. Queen, 3 M, 33 = 1 Weir 302. 

(32)—Grave provocation—Husband findmg 
wife in adultery.—Tvio persons staled that 
having caught the deceased in the aot of having 
sexual interoourso with the wife ot one of them, 
they killed him on the spot. Held, that the 
grave provocation given reduced the crime from 
murder to culpable homicide not amounting to 
murder, QUEEN v. QOOR CHUNDEB POLIB. 

1 W. R. Cr. 17. 

(33) -Pflnal Code. ss. 302. SOi-Culpable 

homicide and murder— Provocatton—Husband 
findingtoife in adufferp.-Evary killing is prsma 
facie murder until the oontcary is ebown. and 
it is on the accused to show that his act 
amounted to a lesser degree of crime. The fact 
that the accused found his wife whom he killed 
at midnight in his own bouse sleeping m the 
same room with a man whom he had all 
alone suepseted and whose company he had ot- 
bidden, is a oiroumatanoe that raises an irresis¬ 
tible inference of grave and sudden provocation 
that reduces the oSence man-slaughter. 

Empress V. Dauarua N, A.W N. 18«. 

(D., a A. 222. 635.] 

(34) —Grave provocation—Husband seeing wife 
seduced fo odufferp.—The wife of the prisoner 
had been fotoibly taken to the house 
ceased, a native phyeioian, who alleged that hot 
pteseoce was necessaiy to the due petforman 
of certain incantations. The 
vrith a sword, and watching from the roof of the 
boose, saw his wife being actually violated by 
the deceased. He jumped down from tbe tool, 
and Btruok deceased with his sword in several 
plaoee, from the effects of which he died. Ueia, 
that the prisooer'a oonviotion for murder Muia 
not be BUBtaioed. The offenoe oommitted was 


Culpable homicide not amounting to murder 

—conlintied. 

oulpablo homicido not amounting to murder. 
QuisEN v. Ramtahal Kahar, 3 B L.R A. 

Cr. 33. 

(35) — Husband finding ruife in adultery— 
Grave and sudden provocation. —Where the 
accused caught tbe deceased in tbe act of 
adultery with his wife and caused bis death by 
strangulation, held, that the accused acted 
under grave and sudden provocation. The 
sentence of ton years' rigorous imprisonment 
passed on him was reduced to three years under 
the first pan of s. 304. SAHIli v, EMPRESS, 

27 P R 1900, Cr 

(36) — Husband killing wife found in adultery 
— Grave and sudden provocation. —Where the 
accused killed bis wife having caught her in 
the act of having S'xual intercourse with 
another, held that except. I to s. 300, I.P.C.. 
applied, and that tho conviction o( tbe accused 
should bo altered to one und-r s. 304. PAZAL 
V. EMPRESS. 8 P.R. 1899, Cr. 

( 37 ) — Husband killing wife—Grave and sudden 

provocation—Adultery.— Held,’.hat tbe accused, 

who struck bis wife a violent blow with an axe, 
whicb killed her. being so provoked on accouot 
of her refusal to cook bis food to eat or cohabit 
with him on being taken back after an elope¬ 
ment, was guilty of culpable homicide not 
amounting to murder. FUZL SHAH v. CROWN, 
87 P.R. 1866, Cr. 

(38) —Husfcajwi killtngwife—Grave andsudden 
provocation.—The accused, who heard that his 
wife gave betel-out or obunam to a certain 
person, subsequently saw her and that person 
weeding in a field side by side and their bodies 
frequently coming in contact. He upbraided 
bis wife for it, but she told him that she would 
do just as she liked, and that there were thou¬ 
sands of men as good as he. Upon this he 
killed her in a passion with a viamcli which 
be had with him. 5efd, that the conduct of 
bis wiie amounted to grave and sudden provo¬ 
cation of euch a character as to reduce the 
killing to culpable homicide not amounting to 
murder. In re VBNKATaSAN. 1 Weir 307. 

(^ 2 )—Husband killing wife and her paramour 
—Grave and iudden provocation.—Where the 
accused, who caught his wife in the aot of 
adultery with her paramour and killed them 
both was awarded thesentenoeof transportation 
for life, on the ground that having felled fhem 
with a single blow, be followed that up with 
further blows, held, that the sentence should 
be reduced further, aa the aot was done on 
grave and sudden provocation, which deprived 
him of his power of eelf-conttol. SAID Alil v. 
EMPRESS, 8 P.R. 1890, Cr. 

( 40 )—Grave provocation—Husband finding 
wife in adultery—Husband killing both wifs a^ 
paramour.—Where a prisoner stated that he 
bad been married to his wife lor ten years that 
he had no reason to suspeot her fidelity ; that 
he left home to collect money due to him; that 
on his retain be saw what convinced him, that 
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Calpable homicide act amoaotiag to marder 

— continued. 

his wife W 4 S Q'lt as be bad hitherto believed her 
to be and that maddened at the sight be billed 
both her and her paramour. Held, that he was 
guiltv of culpable homicide not amounting to 
tnurdor, and that the case was one deserving 
to bo lenientlv treated. QUEEN v. SHEIKH 
BOODHOO, 8 W.R Cr. 38. 

(41) — Grave provocation — Brother finding 
.sisfer in adultery —The prisoners found the 
deceased lying in the same bed with their sister 
and ill-trea'ed him, from the efieots of which 
ill-treatment be died. Held, that tbo provocation 
was sufhciontly grave to jastify a conviction of 
culpable homicide not amounting to murder. 
Queen v. Kasseemoddres Kurrebuod. 
DEEN. 4 W R. Cr. 38. See also QUEEN v. 
MaITHYA GaZEE. 6 W.R Cp. 42. 

(42) —Sis'er found in adullery^Grave and 
sudden provocation. —Where tbe accused caugbt 
the deceased iu the act of adultery with bis 
married sister and caused his death by fractur¬ 
ing bis skull, held that the sentence should be 
reduced to one year's imprisonment, as the 
accused acted undsr grave and sudden provooa- 
tiOD and on an uncontrollable impulse. FAZ.aL 
DAD V. EMPEROR. 4 P R 1904. Cr. 

(i3}—Penal Oodt, s. 300—Oxusing death by 
an act done while tn a stale of intoxication.— 
Where tbe accused, when in a state of iotozica- 
tion, produced by bis own act, struck tbe 
deceased with a bamboo, thereby causing frac¬ 
ture of tbe skull, which resulted in death, held, 
that the accused should be charged with 
culpable homicide not amounting to murder, 
and not with grievous hurt. In re THIYAOA- 
BAYAN, t WelP 301. 

(44)— Deathcausedunder provocation—Intoxi¬ 
cation—Penal Code, 3- 304.—If the act by which 
death was caused was done with tbe intention of 
causing such bodily injury as the accused knew 
to be likely to cause death, tbe case falls within 
tbe second, if not within tbedrst clause of s- 300, 
Penal Code. The fact tbe tbe accused was more 
or less under the influence of intoxicating liquor 
does not affect tbe presumption as to bis iocen- 
tion and cannot relieve him of reeponsibility for 
his action. Tbo fact that a man is intoxicated 
may rightly be taken into consideration in 
estimating tbe probable effect on hie mind of 
the words or acts of others. An act which might 
not seriously provoke a sober man. might pro¬ 
voke a drunken man to an extremity of frenzy. 
Death caused by a drunken person deprived of 
tbe power of self-control by grave and sudden 
provocation amounts to culpable homicide not 
amounting to murder, and is. therefore, punish¬ 
able with transportation for Me. NOA SAN v. 
KinG-EMPEROR. 2 L.B R 204. (1 L.B.R 216, 
J5.) [fl., n Cr.L J. 6.19=8 Ind. Oas. 469 = U. 

B.R. 1910. 17, 12 Cr.L J. 524 = 12 Ind, Gas. 292 
= 4 Bur. L.T. 253.] 

(46)—Cottsiny death by branding a thief — 
Dangerous act. —Causing death by branding a 
thief without the knowledge that tbe act was so 


Culpable homicide not amounting to mupdei 
— concluded. 

imminently dangerous that it would in all pro¬ 
bability cause bis death, or such bodily injury 
as was likely to cause death, is culpable homi¬ 
cide not amounting to murder under s. 304, 
Penal Code. Queen v. Khedun Misseb! 
7 W.R. Cr. 34. 

|46)—Siifc/ecfinp person of full age to emascul- 
alien, —When a man of full age (i.e., above 18 
years) submits himself to an emasculation, 
performed neither by a skilful hand, not in the 
least dangerous way, and deatbensues in cense* 
quence, the persons concerned in tbe act are 
guilty of culpable homicide not amounting to 
murder. QUEBN v. BaBOOLUN HijraH, 3 
W.R. Cp. 7. 

(47)— Right of private <fs/e»ice.—Where tbe 
accused, on being attacked by the deceased 
armed with a large club, fired at him. without 
any particular aim, but lowering the muzzle 
of his gun, so as to bit a vital part, and death 
ultimately resulted from the wound inflicted. 
held, that the accused bad not exercised a legal 
right of private defence, as be oonld have es¬ 
caped by standing back, aud that be was. there¬ 
fore, guilty of culpable bomi'’ide not amount¬ 
ing to murder. CROWN v. KUBEEM BUKSH, 
13 P R. 1868, Cr. 

{iSi—Murder—Culpable homicide—Right of 
private defence—The verdict of tbe jury in a 
trial for murder was, that tbe accused fixed the 
gun at the deceased under the reasonable appre¬ 
hension that bis own life was in danger or that 
grievous hurt would be caused to him. but that, 
though he'honestly acted in self-defence, his act 
was in excess of wbat a prudent and reasonable 
mao would have done under the circumstances. 
Held, that tbe accused was guilty of culpable 
homicide uot amounting to murder. EMPRESS 

V, Whittaker, A W.N.1882. 172. 

(49)—Cuipafila homicide. — Held, that in this 
case tbo evidence clearly supported tbeconvio- 
tion of appellants. Appeal rejected. SY'UD 
COMUR V. Crown. 33 P.R. 1886, Cr. 

See ADMISSION, 8 W.R. Cr. 38. 

See Charge to Jury—Misdirection, 9 

W. R. Cr. 51. 

See PENAL Code, s. 38, A.W N. 1882, 23. 

See PliEA OP Guilty, 3 S-L.R. 68 l Cr. = 2 
Ind. Cas. 372, 

See Sentence—Transportation, Rat. 

Un. Cr. 0. 735 = Cr. Rg. 4 of 1895. 

See Verdict OP Jury, R.»t. Un. Cr. C. 
982 = Cr. Rg. 44 of 1893. 

CumulatlYeaDd Separate Sentences. 

See Sentence—Cumulative and Sepa¬ 
rate Sentences. 

Currency—Indian Paper Oarreiicy. 

See ACT XX OP 1892. 

Currency Notes. 

If goods—See ACT IX OP 1872, ss. 76, 108, 
3 0.379 = 1 C.L.R. 389. 
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Carcenoy Notes—co?(cludd<i. 

Theft of—Pass by delivery—Person actu¬ 
ally entilled~“S€6 Crim> Pro. codej, 1898. 
a. 617 . 1911 .1 M.W.N. 370=11 Ind. Cas. 684 
= 19 Cr. L.J> 400. 

Theft of—Eight of bona fide bolder—See 
GRIM. Pro. Code. 1898, es. 517, 520, 5 8.L. 
B. 153 = 13 Ct. L.J. 91 = 13 lad. Cas. 213. 

SeeCBlM. PRO. Code, 1898, ss. 517, 520. 

I C.L.R. 339 = 3 C. 379. 

See PENAL CODE. ss. 23. 411, 408, 114. 4 
8.L.E. 159 = 11 Cr. L.J. 730=8 Ind. Cae. 929. 

PossessioQ of stolen—Goilty knowledge Pre¬ 
sumption—See STOLEN PROPERTy, 19l2M. 
W.N. 362 = 11 M.L.T. 186=15 Ind. Cas. 315 = 
13 Ct. L.J. 475. 

See STOLEN Property, 2 Woir 664 = 7 M. 
H. C. 333. 

Custody. 

See DETENTION IN CUSTODY. 

See ESCAPE FROM LAWFUL CUSTODY. 

Of minor—See ACT VIII OF 1890, 16 B. 
307. 

Right of persons in custody to be protected 
—See BOM. ACT IV OF 1890. s. 52. 20 B. 394. 

And possession—See MASTER AND SER¬ 
VANT, U.B.R. 1897—1901, Vol. I. 232. 


Cuatody of Children. 

U )—lo custody of children—Custody of 
mother.•• A mother cannot have a right to the 
oustody of her legitimate children adversely to 
the father: and ibe custody of the mother is, 
otdioatily, the custody of the father and any 
cemoya) of the obildreo Iroai place to place by 
the mother ought to bo taken to be consistent 
with the right of the father as guardian, and 
not as a taking out of his keeping. In the 
mailer of the petifion of PBANKR18HNA SUBMa ; 
Empress V prankrishka surma. 8 C. »»» 
= 11 C.L.R. 6 = 4 Shome. L.R. 280. 

Cr, L J. 94 = 9 Ind. Cae. 511 = 66 P.L.K. 
1911.] 


{.%)—Custody of illegitimaU cliifi. — The 
mother of an illegitimate child has a natural 
tight to its custody which will be regarded by 
the Court. In the mailer of SaITHBI. 18 d. 

307. 

iZ)—Father's right to cuslody^Legilsmate 
chiliren-English Law previous to siatuU 2 
and 3 7k.. c. 89.—A fatbet. if a proper person. 
Of^DDOt be depriyed of hie legal rigot to e 
custody of his legitimate cbiidreo of whatever 
age. 9 and 3 Vio.. o. 39. which gives a discte- 
lioDaty power to a Jadge iu Eogland, bae d 

been extended to this oonatry; therefore, tbe 
law applicable to oases which ocoutred lo r^og- 
land pceviouB to tbe passing of that 
apolioable hero. In the matter of HOLMES, 

IHydaOO. 

{i)—Order by Criminal Court-Question by 
0*«ii Court.—A father applied to a Criminal 

Ooort loribo ooetody of hie child, who was 

aUven years old and bad always lived with tne 
Bother, ana the Court ordered it to be delivered 


Custody of Children-concZudetf. 

to the father. Held that the Court was 
wrong, tbe question being one. that ought to be 
decided in a Civil Court. KOOLSUM BIBEB 
V. Sheikh Edoo. 25 W.R.Cr 35. 

Orders regarding custody and guardianship 
of ehildten-Sec CRIM. PRO. CODE. 1898, 
BS. 144. 133, 2 SVeirf)G. 

See CRIM.Pro Code, 1898, s. 491,11 Bom. 
L.R. 76 = 9 Cr. L.J. 214. 

See Habeas Corpus. Writ of, 12 Bom. 
L.R. 891 = 8 Ind. Ca-i. 619. 

See Maintenance, 4 C. 374, 19 M. 461=2 
Weir 621. 

Cnstody of Uioor. 

See Letters Patent-Letters Patent 
1865-Bombay, ol. 15. 14 B. 555. 

Custody of Wife. 

See Maintenance, 4 P.R. 1906, Cr. = 4 Ct. 

L.J. 73. 


Custom. 

( 1 )—Elements of valid custom.—Per InneSt 
J._To cousiiiule a valid cubium ii must be 
reasonable a:i well as certain and ancient, and 
it IS not probable that any Court would hold 
that to be a leasonabie custom, which requires 
tbe members ol one section of tbe ooiomunity 
to restrict ibemselves in iheit ordinary rights 
in tecogniliou of tbe reverence due to a religion 
to which they do not beloog and io which they 
do not believe. SUND-^B'M CHBTTY v. 
Queen, 6 M. 203, F B. = 2 Weir 77. 

(21-Prnol Code, s. 494-Proo/ of custom of 
divorce.—h custom to the effect thaia marriage 
Becomes void. il the husband saye that te does 
not want his wife and she gives h*® 
tafi, caooot be considered immoral. Where 
9Uob a custom is alleged as a defence lo a 
charge under 8. 494. the accused should be 
allowed to tender evidence of such a custom. 
In re THOLASINGaM. 1 Wei- 568. 

See Bigamy. 2 B.H.C. U7. 

See BUDDHIST LAW — MARRIAGE, 16 Ct. 
L.J. 590 = 26 Ind. Cas. 342 

Ofionoe of mufder-Balucb custom sanotion- 

ing killing lor CODE 

micigatiog tbe sentence— See PENAL 

8. 300, Exception 1,7 B. L.R -118 = 18 Cr.L.J. 

801 = 34 Ind. Cae. 689. 

Khatiks—Low olaes Budras—Legality of 

divorce among 1914 

e 498 , SlP'W.B. 1914, Or,-18l P.L.R. 1914 

= 18 Cr. L.J. 639 = 24 Ind. Cae. 947. 
Castomary Right. 

Penal Code. 8. 426-Destruction of oatoase 
againet alleged-Bight to ekio of anlmalfl- 
8ee MISCHIEF. 8 B. 996. 

Cuitomi House. 

Articles intercepted at the—Efleot—Letter 
iotetcepted-Admiseibility in 
EVIDBNCB-ADUISSIBIUTY op evidence* 
18 C.L.J. 667. 
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Customs Officers. 

Rawana, endr^rsemeot of, by police or cus¬ 
toms otticers—See BEN. ACT VII OF 1864, 
9 . 16, 23 W. R. Cr. 6. 

Dacoit. 

Harbouring a—See PENAL Code, b. 216, 
L.B.R. 1872—1892, 174. 

Dacoity. 

Sec Penal Code, ss. 395, 396. 

(1) ~PenalCode. ss. 24, 147, 3V1. -Inlention — 
Dacoity .—Where tbe accused forcibly removed 
an ox and two oows, tbe property of tbe 
oomplaioant (a Muhammadan), id order to 
prevent the butchery of che cattle, which the 
Hindu religion held to be a grossly outrageous 
act, field, that the accused was not guilty of 
the ofience of dacoity, as there was no element 
of dishonesty in hie conduct. QUEEN- 

Empress V. Raohun.ath Rai, is A. 22 = A. 
W.N. 1892, 220. (D»ss., 9 Cr.L.J. 389 = 6 N.L. 
B. 17, 1 Ind Cas. 600.J 

(2) ‘-Penal Code, s. 395^Dacoiiy—Hindus 
iafcing forcible possession of cows from Muham¬ 
madans.—•'Nhoa Hindus acting under a reli¬ 
gious motive attack a party of Muhammadans 
driving cattle in a publio road, and take forcible 
possession of tbe cattle, they are guilty of 
dacoity under s. 395, I.P C. QUEEN.EMPRESS 
V. Ram Baran, ISA. 299 = A.W,N. 1893. 142. 
<15 A. 22, D.) 

{Z)—Penal Code, s. 396—Scope.— 8. 396 is 
not a section creating a separate and distinct 
oSencQ, It merely provides a particular punish¬ 
ment for those who conjointly commit dacoity 
in the course of which murder is committed. 
To establish a liability to the punishment pro¬ 
vided by the section, it is necessary to prove 
that tbe person said to be liable was one of 
those who were conjointly committing dacoity 
and was present when the act of murder in tbe 
dacoity was committed. Quebn-Emprbss v. 
UMRAOSINOH. 16 A. 437 = A. W.N. 1894, 178. 
LN.F., P.L.R. 1900, 44; F., 15 P.R.1901. Cc.; 
D.. 17 A .86 = A.W.N. 1895, 12.] 

(4)— Penal Code, s. 396 — Dacoity with 
murder.—In order to oonviot a dacoit under 
s. 396, I.P.C., it matters not when in tbe 
commission of dacoity a murder is committed, 
whether the particular dacoit was inside, or 
outside the bouse, where the dacoity was com¬ 
mitted, or whether tbe murder was cooimitted 
inside or outside the house, so long only as tbe 
murder was oommitted in the commission of 
that dacoity. QdeeN-EMPRESS v. TeJa, 17 
1. 88 = A.W.N. 1898, 12, (16 A, 437, D ) [P, 
P.L.R. 1900, 44, Or.; R., 6 Bom. L.R. 248 ] 

( 6 )—Penal Code, ss 34, 397—Cat«ing 

grievous hurt in course of dacoity—Liability of 
dacoits who have not caused the grievoushuri .— 
The words “such offender'’ in s. 397 include any 
person taking part in the dacoity, who, though 
he may not have himself struck the blow 
causing tbe grievous hurt, is nevertheless 
liable for the act by reason of s. 34, Penal Code. 
Queen-Empress v. Mahabir Tiwari, 2i A. 


Dacoity — continued. 

263 = A.W.N. 1899, 76. lOverruled, 28 A. 404 
= A.W.N. 1906, 61 = 3 Cr.L.J. 322. A.W.N. 
1899, 186; R., 14 Cr. L.J. 432 = 20 Ind. Cas. 
416 = 7 L.B.R. 26. 15 Cr. L.J. 460=18 0.W.N. 
723 = 24 Ind. Cas. 340. 1 L.B.R. 232; D., 3 L. 
B.R. 121.] 

( 6 )— Penal Code, s. 396— Definition—Dacoity 
icith murder—Murder committed while dacoits 
were escaping, —Where, after the commission 
of a dacoity, in which, however, tbe dacoits 
being interrupted by tbe villagers, did not get 
any plunder, and were attempting to escape, 
and one or more of them, in order to facilitate 
the escape, attacked and killed one of the pur- 
suing patty, it was held that s. 396 did not 
apply, but only tbe person or persons, actually 
taking part in the killing were liable therefor. 
Emperor v. Chandar, A.W.N. iQis, 47=3 
Cr. L.J. 294. [D., 17 M.L.J. 118 = 5 Cr. L.J. 

201 .] 

{T}—Penal Code, s. 397 —Dacoity with use of 
deadly weapons—Applicabilityof section. — Beld, 
tb^t s 397 applies only to the actual person or 
persons, who, at tbe time of committing 
robbery, or dacoity, may use any deadly weapon, 
or may cause grievous hurt to any person, 
or may attempt to cause death or grievous hurt 
to any person. EMPEROR v. NaGESHWAR, 
A.W.N. 1906, 61=3 Or. L.J. 322=26 A. 404. 

( 8 ) —Rrnal Code, s. iOO—Wives and mistresses 
of dacoits—Liability. —Tbe mere fact that some 
women are tbe wives or mistresses of dacoits 
does not render them liable also as dacoits. 
QUBEN-EMPBESS V. YELLI Eom YELLA, 
Rat. Un. Cr. C. 863 = Cf. Rg. 26 of 1898. 

(9) —Penal Code, s- 400 — Offence under 
section, what constitutes. —In order to sustain a 
oonvictioD under s 400. I.P.C', evidence must 
bo given of a gang of persoos, of their associa¬ 
tion, and association for tbe purpose of 
habitually committing dacoity and robbery. 

Empress v. Naba Kumar Patnaik. i C.W. 
N. 146. (14 C. 721. R.). See also MaNKURA 

Pasi V. Queen-Empress, 27 o. 139 = 4 C.W. 
N. 97. 

( 10 ) —r/ie words “ conjointly with five or 
more persons" redundant in a charge of. —Tbe 
words “ conjointi} with five or mote persona” 
were observed to be redundant in a charge, in¬ 
asmuch as the (act of five or more persons being 
concerned is implied in the term "dacoity.” as 
defined in a. 391 of the Penal Code. 2 W.R. 
Cr. Letters, 1. 

(11) — Penal Code, s. 400— What constitutes 
" habitually committing dacoity"—Crim. Pro, 
Code, s. 423, cl, (9)— Evidence Acl, I of 1873, 
s. 54— Evidence of other crimes is evidence of 
bad character and inadmissible.—In a case 
under s. 400, Indian Penal Code, it must be 
proved that the accused belong to a gang 
which is ooDsciousIy associated for the specific 
purpose of habitually committing dacoity. 
Tbe associating and purpose of association 
may be proved by direct evidence, tite., that 
the aooQsed met and determined to join 
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Daoolty— continued, 

together for the purpose of habitually commit¬ 
ting daooity. In the absence of direct evidonce. 
the associating and purpose of associating may 
be established by proof of facts from which 
they may reasonably bo inferred. Before the 
verdict of the jury can be interfered with, the 
High Court must, under s. 4‘i3, cl. ( 2 ),Crim.Pro. 
Code, be satisfied that the verdict is erroneous 
owiog to the misdirection by the Judge or to a 
miauDdetstanding on the part of jury of 
the law ae laid down by the Judge. Quare . 
Whether evidence to show that the accused 
had committed orimea other than dacoiiies 
would be relevant to a charge under s. 400, 
l.P.C, Such evidence is really evidence of bad 
oharaotec and is excluded by s- 54, Evidence 
Act, and the bad character of the accused is not 
a fact in issue. If the accused or groups of ihein 
had been conoerned in a large number ot 
dacoities in a comparatively short space of 
time, it might be inletrcd that they were 
members of a gang associated for the 
of habitually committing dacoity. 

PaOSECOTORv. BONOIRI InH 

L.T. 100=32 M. 179 = 9 Cr. L.J. 567=2 ina. 

Cai. 307, 

(12)-Pertaf Code. s. 300 -Robbery-Claim 
of right.—Bavrevet erroneous a claim of right 

rnay fae, ifin fact the 

wae^solely induced by a bono/We belief m such 
claim, a charge of robbery cannot be 
tained. If a person has violated the orders of 
a Civil Court, or, acting under an ectonMUS 
notion of his right, has used force, or otherwise 
committed a breach of the peace, there are 
euffieientways in which the atltb^rUy of the 
Civil Court may be viodioated. and the broach 
of the public peace ot the use of force to private 
persons adequately punished ; but to go 

than this, would be to distort every ins ance 

of trespass ot assault in assertion of t e g 
of property into a case of robbery « ^MOity. 
In re Karaka Nacbiyar. 1 Weir 443-3 M. 
H.G. 294, 

{13)-Pcnoi Code. s. 305 -Daeoily-Vuiy o/ 
Jvdge in guses of dacoily.—I d cases 
the Judge should explain to the ]ury with 
safiBcient clearness that, unless they are satw- 
fied that there were five or more 
mitting the robbery or that the mbbery 

and aiding in the commission of 
numbered five or more persons, ther . 
no dacoity. Where six pereons 7“/® j 

with daooity, and the jury , 

them, and they ware not v., .he 

by the Judge that, if they found t^t tb® 
robbery was committed by less than 
eons, the oonviotion 
•hut for robbery, held, that the Judge 
•directed the jury and the conviction on the 

charge of dacoity should be 8 ®^ 'aaa = 2 

IIOOKKANDI MANIAOABAN. 1 Weir 446 = 2 

Veir 819. 


(14)-Penal Co*. 8. S96-Daeoilp unth 
murder—Form of chargs.—Where. »* r* 
ooxQDiiftBioa ol dacoity i ona of the 


Dacoity—coniint^ed. 

commits murder, every one of the persons 
committing the dacoity should be charged under 
8. 396 and should not be charged with dacoity 
and murder. The proper course is to charge 
the prisoners as follows:—" that you. . . 

committed dacoity and that, in the commission 
of such dacoity. murder was committed cy one 
of the numbers, and that you have tbereoy 
committed an oQence puisbable under s. 30b ot 
the Penal Code." In re MUTTIRULAPPAN, 

1 Weir 447. 

( 15 )—Grici;ous hurt no «ni<ic»tce u^heiher 
accuted actually causcd-Conviction, amendment 
of—Penal Cade, ss. 34, 392, 391. 395, 397. 

The prisoner and another attaclied a man and 
beat him with \alhi%. Thera was no evidence 
as to which of them it was who struck the blow 
which broke bis finger. The question was 
whether the prisoner could be properly convicted 
under s. 397. Indian Penal Code. Beld, that 
the punishment provided by s. 397 can be 
inflicted only on the person actually causing 
grievous hurt, and not on a person who might 
bo liable for grievous hurt committed by • 

only in virtue of s. 34 of the Indian Penal Code. 
Eeld. therefore, that the prisoner was not liable 
to enhanced punishment under s. 397. S. 3J7 
does not create a substantive ofleoce, and a 
Court, tberefoco, should not frame a charge 
under that section but under s. 392 
a 397 or s. 395 road with e. 397, aa the case 
may be BHAQW.ANT v. QUBEN-EMPRESS. 

3 0.G. 263. 

(l6)-PeHaf Code. s. 300 -Dacoity in the 
course of which murder is commilted.-ll^. 
dacoit in tbe ptogtees. and in pursuance, of the 
oo^i™io= o" I da^oi.y, commit, a mord« 
all of bis companions who are participating m 
the commission of the same dacoity my bo 
vadar B, 396, Indian Penal Coda 
although they may have no participation m 
tbe murder beyond the faot of ptiriicipation m 
the dacoity. CHITTU v_ EMPRESS. 

1900, 44. Cr. (16 A. 86, F.: 16 A. 437, «ot 

( 171 —Rob6erp with murder, when— 

« 37 111. 149. 396.-RobbBty with 

mutder when committed conjointly by five or 
Sore peTsons. is more thy jobbery, and 
SnouQts to dacoity with murder and <8 punieh- 
aMfl with death. PATAWPRB V. QUEEN- 
EMPRESS ; QUEEN-EMPBESS T PATAWPB^ 
PAKALO V, QUEEN-EMPRESS, L.B R. 1893 
1900. 194. 

m-Penal Code. s. 397 -Onfj/some dacoifs 
armed with deadly weapons —The puoisbmoDt 
provided in b. 397 of the Penal Code applies 
5 nly to those persons taking part m a 
^ho themselves use deadly weapons or cause 
arievous hurt. The other dacoits who may bp 
Hab’e only by virtue of s. 34 of the Code are 
not liable under e. 397. but ®“ly 
rtf WS QUEEN EMPRESS V. SENTA, A. W.N. 

sot%t% 404 Hots* (21 Ma 263i A.W'Na 

1m9 76 dI».) a. i04 = A.W.N. 1906. 

6?-3 Cr. L.J. 322. ^ ^-C. 263; i*.. HCr. L.J. 
432*20 iBdv Caq« 416-7 L.B.R. 26.J 
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Dacolty—continued. 


Dacoity->continued. 


(19) Assembly with abject of cammitiing 
dacotty — .ednussion.—The membors of an 
unlawful assembly were held to be guilty of an 
offeree under s. 40‘i of the Penal Code, on their 
cwtj admission that they not only knew that 
tbe assembly was an assembly for committing 
dacoity, but also that *»11 tbe tDeznbere (iuclud- 
ing fhemselves) composing it lived on the 
proceeds of dacoity, and had no other means of 
hviug. Queen v. Kendra Kamar, 7 W.R, 
Cr. 61. 

(^^)~Tiobbery with violence—Penal Code, 
s. 395—Creating fear of hurt.—A body of men 
who attack and plunder a house by the mete 
fact of tbe proprietor’s family having been able 
tbeir escape a few minutes before tbe 
robbers forced an entrance are not taken out of 
the purview of s. 395. Penal Code. If the 
robbers cause or attempt to cause tbe fear of 
instant hurt or of instant wrongful restraint, 
the section will apply. QuEEN v. KiSSOREE 
PATER, 7 W.R. Cr. 35. 

{2H-Participation in dacoity—Persons found 
tn possession of preperfjy.•—Where a prisoner is 
apprehended eight days after a daooity with 
part of tbe plunder in bis possession, there is as 
good a ground for charging him with tbe 
dacoity, as with having received or retained it 
with guilty knowledge. He ought to bo charged 
in tbe alternative form. QUEEN v MOTEE 
JOL.^HA. 5 W.R. Cr, 66. 

(21-<i)—Purticiprtffon t« dacoiiy — Pe'^sons 
found in possession of property, —The presump* 
tion where persons ate found within six hours 
of tbe commission <if a dacoity with some of 
the plundered property in their possession is 
that they are participators in tbe dacoity, and 
not merely receivers. QUEEN v, CAS9Y MULL, 
3W.R. Cr. 10; QUEEN v. MOTEB JOLAHA, 
6 W.R. Cr. 66. 

{22)—Bouse’breaking by niyhf.-—Five armed 
men were discovered commitbing an act of 
house-breaking by night, One of tbe party 
was engaged in cutting a bole through tbe 
wall, while the others stood on guard. When 
tbe alarm was given, tbe neighbours ran up, 
and one of the robbers out down one of tbe 
villagers. Beld that the crime of which they 
were guilty was house-breaking by night, and 
not dacoity. Queen v. Ravut Rajwab. W. 
K. 1864, Cr. 89. 

{23)— Elements of offence. —In a case of 
dacoity, the Judge should direct the jury to 
oonviot only if they find that all tbe prisoners 
had the intention of causing wrongful lose to 
the proseautoc or wrongful gain to themselves. 
Queen v. bonomollt Ghose, W.R. 1864. 
Cr. fi. 

(24)— Definition of — Plunder. —The definition 
of dacoity in the Penal Code is so wide as to 
extend to what would have been treated as 
oases of plunder under the old law. QUEEN v. 

Ehoybat ally beg, 3 W R. Cr. 60. 

{2t)-^Deadly weap&i used in dacoity or rob- 
bcfy—Penal Code, s, 8974-~A oonviction cinder 


8 , 397, Penal Code, for using a deadly weapou 
during the commission of robbery or dacoity is 
good, irreepective of the number of thieves, be 
it five or under. QUEEN v. DWARKA AHEEB 2 
W.R. Cr. 49. 

(26)— Gang of dacoils—Penal Code, s. 400,— 
In a charge under s. 400, Penal Code, the pro¬ 
secution should establish that there existed, at 
the time specified, a gang of persons associated 
together for habitually committing dacoity, and 
that tbe accused was one of the gang. QUEEN 
V. Mooktarau Sirdar, 23 W.R, Cr. 18. 

(271—Dflcotfy, conviction for, if proper when 
less than five of the accused charged actually con¬ 
victed—Charge of dacoity if sufficient notice of 
eompltniy with others not specified —Verdict of 
jury—Weight of evidence. Bigh Court, if should 
discuss — Misdirection. —Where eight persons- 
were each of them separately charged with 
daooity, but tbe jury acquitted four of them but 
found tbe other four guilty, tbe evidence before 
them being that there were more than five 
persons concerned in tbe offence even if tbe four 
who were acquitted were not there: Held, that 
the charge, as against each, of dacoity. was 
sufficient notice to each of tbe accused that they 
were charged with (our or mote others, and tbe 
coDvietioo by tbe jury of dacoity would import 
a finding that there were four or more others 
engaged with each dacoity. The mere fact that 
tbe evidence was not suffioieot to convict four 
of the accused actually charged would not in 
any way affect the question of tbe number of 
persons engaged. It is not necessary that tbe 
charge should in such cases specify that other 
persons besides those convicted and acquitted 
took part in tbe dacoity or that they should 
be referred to in tbe charge. Although in 
this case the evidence was not perhaps such as 
would commend itself to minds professionally 
trained to weigh testimony, for the High Court 
to express any opinion on its weight would be 
to usurp tbe functions of tbe jury. It had ouiy 
to see that there bad been no error of law in tbe 
proceedings and no misdirection to the jury, 

Rashidazzaman, alias Bara kazi v. Kino- 
Kuprrob. is CW.N. 434»10 Ind* Cas. 684 
»12Cr. L J.193. 

Sm abetment, 95 B. 90 = 2 Bom. L R. 653. 

Identification of accused in case of daooity 
—See ACCUSED Person, 3 O.C. 72. 

See Act VI of 1864, 3 Bom. L.R. 419 = 25 B, 
712. P.B. 

See ACT XXI OP 1879, 37 P.R. 1881, Cr. 

See APPROVER, 11 W.R. Or. 21. 

Attempt to oommit—See ATTEMPT, 7 W.R, 
Cr. 48. 

Charge for—No details of offence—Conviotion 
to be set aeide—Evidence of other dacoities— 
Admissibility—See CHARGE—GENERAL, 1912 
M.W.N. 49 = 13 Ind. Cas. 781 = 13 Ur. L.J. 
126. 

See CHARGE-GeneraIi, 17 B. 369, 7 P.B. 
1901, Or. 
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BY CO- 


Dacoity-*con<inued. 

See CONFESSION-CONFESSIONS 
ACOUSED—ADMISSIBILITY. 5 B. 63. 

Abandoameot of charge of. if bar to trial for 
conspiracy—See CONSPIRACY. 10 C.W.N. 1105 
slG Ind. Oas. 257. 

Produotion of etoleo property — Other evi¬ 
dence doubiful-Effeot-See CONVICTION. 31 
P.W.R. 1913. Ce. =314 P.L.R. 1913 = 21 Ind. 
Gas. 473=14 Ct. L.J. 601. 

See GRIM. Pro. CODE, 1898, 3. 56, 11 W.R. 

Or. 20. 

Person said to be of bad character not neces¬ 
sarily a dacoit—See CriM. PRO. CODE. 1898, 
a. 110, 15 0.0. 263 = 17 Ind. Oaa. 72=13 Cr. L. 

J. 760. 

See CRIM. Pro. Code, 1898, s. 237 (l). Rat. 
Un. Cr. C. 34 = Cr. Rg. 16-6—1870. 

See CRIM. Pro. Code, 1899, e. 239. 7 Ind. 
0a9. 390 = 8 M.L.T. 286 = 1910 M-W.N. 510. 

See Grim. Pro Code. 1898, e. 423. cl. 2. 2 
Weir 517. 

See evidence—General, 8 M.L.T, 244 = 

8 Ind. Cas. 317-11 Cr. L-J. 623. 

See EVIDENCE ACT. 1872 S. 32 (1). (3). 

. 7 L.B.R. 33 = 20 Ind. Ca9. 90-14 Ct. L.J 510 
= 6 Bur. L.T. 183. 

And receiving stolen properfy-Distinot 
offences — See JOINDER OF CHARGES — 
GENERAL, 13 W.R. Cr. 42. 

Joinder of obargea ''f. forgery, using a forged 
document as genuine and obeaimg oee 
Joinder op charges—When Legal, ii 
C.W.N. 715 = 6 Cr. L.J. 484. 

Joint trial of three separate— See JOINT 

Trial, a.w.N. 1883. 12 . 

Several—Separate trials—See JOINT TRIAL, 
A.W.N. 1882, 180. 

See JURISDICTION OF CRIMINAL COURTS 
—General, 9 a. 523-A.W.N. 1887. 13I. 

Accompanied with murder - Constraot.ve 
murder—See MURDER, 2 Bom. L-R. biS. 

Murder by one of the dacoi^-Liability of 
other daooits-See MURDER, 6 Bom. L R. 248. 

See m6rDBR, 4 P.R. 1900, Cr. 2 W.R. Or. 

89. 

See PARDON, L.B.B. 1872-1892. 686. 

See Penal Code. s. 107. A.W.N. 1903, 2. 

See Penal Code, as. .'J, 

840=6 Ind. Gas. 797 = 11 Cr. L.J. Jty- 
See Penal Code, b. 397,16 C.P L.R. 97. 
See PENAL Code, b. 400,18 P.L.R. 1910, Or. 
See REFERENCE to HIGH Court, 10 Bom. 
L.R. 632-8 Ct. L.J. 143. 

See Security fob good bbhayiodb. j 
O.W.N. 129=4 Or. L.J. 464, 11 Or. L.J. 36-4 
Ind.Oas. 789-6 A L J. 961. 

See SENTENCE—CAPITAL SENTENCE. L. 

B.B. 1898—1900. 664. 

With morder—Penal Code. b. 89^8« 
BimTEMOE — CUMULATIVE AND SEPARATE 

filMTEMOEB, W.R. 1864, Cr. 80. 

146 


Dacolty— concluded. 

And receiving stolen property See 

SENTENCE—CUMULATIVE AND SEPARATE 
SF.NTENCES, W.R. 1864, Cr. 27. 

See SENTENCE— Imprisonment— Gene¬ 
ral. 13 W.R. Cr. 27. 

See Theft— Miscellaneous, 5 C.W.N. 
372, 

Daffadar. 

See Ben. act VI of 1870. s. 39, cl. f2). 12 
C.W.N. 367 = 7 Cr. L.J. 188 = 35 0. 361. 


Dagger. 

See ACT XI OF 1878, ss. 14. 15. 19 (^}, 1 
Weic 666. 

Daily Fine, 

CoutinuioB offences likely to he con^itted 
after proceeding—BEN. ACT III OF 18 • 

s. 140, 37 C, 671 »7 Ind. Cas. 931«ll Ct. L.J. 
540. 

Darn. 

Darning the stream by erection of a 
See CRIM PRO. CODE. 1898, e. 133, 32 C. 930 
= 2 Cr. L.J. 762. 

Damages. 

See Defamation. 

See compensation. 

See Malicious Prosecution, 

(U—Suit for damages for malicious prosecU’ 
tion—Oonviclion by a Criminal Court oars such 
suit —A conviction by a Criminal uourt. even 
though afterwards reversed on appeal, u evi¬ 
dence that the complainant bad reasonable and 
ntobable cause for proseouting the accused; 
and when there bas been such a coaviotioa, 
a euit for damages for malioioue prosecution 
will not lie, save in very exceptional circum- 
rilTs. 800RRAMONV 

MAUNG PO LU, 2 L,B R. 111. (13 W,R. 276,. 

3 M.H.C. 238. 21 A. 26. R.) 

(21— Cheating — Criminal prosecution — 
Confracf for sale^Breach—Suit for damages. 
Where the defendant who h»d contracted to 
sell certain goods to the 

in the Criminal Court, under s. 417 of the Penal 
Code, convicted and compelled to return the 
coneideratioo money, the defendant could not 
again be euod in a Civil Court for ibe value of 

the goods and for damages 
PBOHLAD TBWAR MaNJEE V. DEB Nabain 

GBOSB, 18 W.R. 247. 

foi_ Injury to reputation—Malicious prosecu- 

—Damages will be given if injury is done 
to one’s reputation by maliciously Pfoaeoutiog 

bim. ramjbebubn mookebjee y. Wooma 
Churn Hajbah, 7 W.R. 117. 

u\—Injury to personal honour—MaUeious- 

nrosecution-Reoionableand cause— 

Conviction reversed on Where a suit 

for damages done to personal honour by the 
defendant malioiously by proseouting the 
DlaiotiS in * oase where the plaintiff was- 
oonvioted by the lower Court, but acquitted oia 
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'Damages— caniinued. 

appe^il, itiid that the plaintiS should allege and 
prove ibat tbe defeodaut, in making the com- | 
plaint., bad no reasonable or probable cause for I 
making the same. No such allegation could 
possibly be made, or, if made, could be support¬ 
ed. whore there has been a conviction by a 
l^fagistrate having jurisdiction. KAZEE KOI- 
ItUTOOLLAH V. MOTEE PESHKUR, 13 W. R. 
276. 

{5)—i?«»iiofcness of — Suit for Ircfposs—Ex- 
poises of criminal proceedings. —The plaintifis, 
aa tbe agents of the hereditary durmakurtah 
of a pagoda, sued tbe committee of the District, 
appointed by virtue of Act XX of 1863. and 
their servants, for a trespass by the defendants, 
in forcibly dispossessing ibem of tbe pagoda ( 
and the properly therpin, and for tbe wrongful 
removal and the retention of tbe properly, 
alleging that the defendants were punished 
criminally for tbe trespass by the Magistrate, 
who, after enquiry under ss. 318 and 319 of 
the Criminal Procedure Code, restored the 
possession of tbe pagoda to tbe plaintiffs. The 
damages claimed were, besides other things, 
the amount of counsel's and vakil’s fees in tbe 
criminal proceedings. Held that the eitponses 
incurred in the criminal proceedings instituted 
by the plaintiffs were not recoverable as 
damages, such damages not being directly 
traceable to the wrong and not being its 
natural and necessary consequences. Venkat- 
ASA NaICKER V. T. SBINIVASS.A CHARIYAR 
AGENT OF SRI SHATAGOPASAMY OP SRI 
AQOBALA MUTTUai AT TRIVELLORE, 4 M H. 

C. 4l0. 

(61—Loss of profits front non cultivation^ 
Magistrate's order as to possession—Disputed 
possession-^Nun-cuUivation — Crim- Pro. Code, 
1872, s. 531.—In a dispute regarding tbe posses¬ 
sion of certain land, an order was passed under 
0 . 631 of the Code of Criminal Procedure, for¬ 
bidding both the plaiiitifi and the defendant, 
from interfering with tbe land until either 
established bis title in a Civil Court, in conse* 
quence of which it was not cultivated in tbe 
succeeding year. Beld, that the damages did 
not result from the defendant’s act, being the 
consequence of tbe order of the Magistrate. 
AUMANI AMMAL v, SELLAYI AUIMAL, 6 fli. 

426. \_Rel. OM, 12 Cr. L.J. 14 = 9 Ind. Cas. 

137 ; R., 10 C.L.J. 226 = 14 C.W.N. 96 = 3 Ind. 

Cas. 12.] 

Debt really due—Payment made in tbe ex¬ 
pectation of bond securing tbe debt being 
returned—Return of another and a false bond 
—Money paid available for other existing debt 
—False pretence—False inducement—Fraud 
and deceit—, or loss, remote, if contemplated 
—Conduct of parlies— See CHEATING — 
■General, 2 C.L.J. 52‘4 = 3Cr. L.J. 160. 

Attempt at cheating—False representation 
to pleader—Damage or harm in mind, reputa¬ 
tion—Complainant, position of— See CHEAT¬ 
ING—GENERAL, 7 C.L.J. 375 = 12 C.W.N. 

750 = 7 Or. L.J. 342. 


Damages— concluded. 

See Compounding Offence, 3 M. 6=5 
Ind. Jur. 467. 

Suit for—See FALSE IMPRISONMENT, A.W. 
N. 1906, 263 = 3 A.L.J. 650. 

Criminal trespass—Mischief — Damage of 
one's own property by himself—Intention— See 
PENAL Code, ss. 447, 442, 7 Ind. Cas. 812 = 
15 C.W.N. 224 = 11 Cr. L.J. 532. 

Dancing Girle. 

See Prostitute. 

See Prostitution. 

See Penal Code, ss. 372, 373. 

Singing obscene songs—Brothel—See BEN. 
ACT III OF 1906. 3. 2, 6 C.L.J. 710 = 6 Cr. L. 
J. 423. 

Danger. 

See ACT IX OP 1890, s. 101, 13 P.R. 1906, 
Cr. = 5 Cr. L.J, 81 = 59 P.L.R. 1907. 

Dangerous Bunding. 

See Nuisance UNDER Crim, Pro. Code, 

5 P.R. 1890. Cr. 

Dangerous Weapon. 

Lathi—Walking cane-stick 4 feet long and 
one inch thick—Whether dangerous weapon— 
See Penal Code. ss. 97. 99, 102 , 323. 334, 
351, 352, 14 Cr. L.J, 442-20 lad. Cas. 602. 

Dashe-upyat. 

whether an arm—See ACT XI OF 1878, 
s. 4. 5 L.B.R. 207=3 Bur.L.T. 91=8 Ind-Cas. 
972. 

Datura. 

Causing death by administration of—See 
Penal Code, s. 304, U.B.R. 1897—1901, 
Vol. I, 296. 

Deadly Weapon. 

See PENAL Code, s. 148, 15 A. 19 = A.W.N. 
1892, 158. 

Bamboos, if deadly weapons—See RIOTING, 

1 Weir 70. 

s 

Deaf and Damb Persan, 

See Accused Person. 

See Crlm. Pro. Code, 1898, ss. 340, 341. 

(1)—Crtm. Pro, Code (1898), s, 341— Deaf 
and dumb accused person unable to understand 
proceedings—Commitment to Sessicns—Powers 
of Eigh Court, —Where a Deputy Magistrate 
committed tbe acoused, who had been until 
recently in a luuatio asylum aod who w.)8 deaf 
and dumb and oould oot be made to understand 
the proceedings, to the Sessions on a charge of 
murder and forwarded tbe proceedings, under 
8 . 341 to the High Court, held^ that law does 
not contemplate that the Se^ions trial shall 
necessarily take place. It ie discretionary with 
tbe Uigh Court in such cases ol commitment 
to order whether the trial should proceed or not, 
and it should consider whether any benefit will 
be likely to result especially to the accused by 
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Deaf and Dum^) Persou—continued. 

aaoh trial. qoeen-Empress V. SOMIR BOWRA 
olios SOMIR BahA. 27 C 368 = 4 C.W.N. 421. 
TRai on 13 Ct. LJ. 386=11 Ind. Cas 250 = 

U B B. 1910, 4th Qc. 57; B.. 12 Cc. L.J. 613 
= 12 lod. Cas. 989 = 13 B.R. 1911. Ct.]. 

( 3 )-Crim. Pro. Code. 1872. s. 186--DCJ/ 
and dumb occused.-Wherc a deaf dumb 
accused is charged with an ogeuce, the Judge 
should proceed with the trial, and if he consi¬ 
dered that the accused bad not undeistood the 
proceediogs and the trial resulted 
the case should be reported. EMPRESS v. 
MaTHORIA. A.W.N. 1881, 15. 

f3)-Cnm. Pro. Code (1872) s. 186-Deo/ 
and dumb accused.-Held that the J-j 

the accused, oo account of her 
dumb, was not a ground for 
passing sentence on her if there no tea ou 
to doubt the guilt ol the accused or that she 

was orirainally responsible for the 
of unueretaudiog the nature and f^^^ionces 
of it. EMPRESS V, MATHURIA. A.W N. 1881. 

Si. 

(4)-Deaf and dumb person—Found 3“*^ ^ 
murder—Inabiliii/ to unaersland Foccedinps 
Proper course to deal w\lk him—Report under 
8.471. Crim. Pro. Code.-Wbere * d®af 
dumb person who was unaole to 
the proceedings of the trial was 

him as a lunatic and to report 

B. 471, Grim. Pro. Code, for o/ders of the 

Government. CROWN v .nd’ 

iUPTl iQll Cr =89 P.W.R. 191 t —12 
Oas. 989 = 12 Cr. L.J. 613. (37 P.B. 1889. c^. 

F.-, 34 P.R. 1885. Ct., 22 W-R. 35 and 72. Cr. 
and 27 C. 368, B.) 


{5)-Evidence-Danf and 

Incopabie of understanding questions *« 

cross examinalion-Nol a 

Trialbuiuru-Misdirection. what amounts to. 

A wiluLs whowaseo deaf and dumb that it 
was found impossible to make bet understijDd 
the question put to her in 

was^ot a competent witness, and Jer evidence 
ought to have been struck out; and » 
ticQ based solely on bet evidence be 

Where a prcsecution witucse, who 

?den^fied the accused for ‘be first t^^rwee^ 
after the oocuttenoe ol dacoity, sai 
not identify any of them at an 

cation parade, but ‘here was no other eviden^^ 
whether they were or were not 
earlier parade, the Dietnot Judgo ^ Tak it 
SeTur? that the accused were oot present a^|t. 

Held, that the statement ®® -.Uer 

direction ; and there being ®bsolu y 
evidence against the accused, * P . —gg^s 
this one witness who identified ^bem 
Biter the dacoity, it is not sale ‘® ®®°^ ^Vng “o 
Where the Sessions Judge .f-ce 

the notice of the jury a of grea P 

elicited in oroee-eramination. w.. 

only wUnesB. who ideutiBed g® on 

wta terrified end not in h« P5°P® , *,jinte to 
<tha night of the dacoity. Beld, that failure 


Deaf and Oorab Poreon-conefuded. 

to do so amounted to a misdirection. P^^^er, 

held there being no other evidence against this 

accused it is not safe to convict him upon the 
St; of such a witness. VEKaTTEN v. 

EMPEROR. 1912 M W.N. 100 = 14 Ind. Cas. 
6S9 = 13Cr. L.J. 271. 

See Cbim. PRO. CODE. 1899. ss. 340, 426. 
348, 19 W.R. 37, Cr. 

Deaf Mute. 

See Evidence act, 1872, ss. 8,32,118,119. 

6 O.C. 246. 

Possession of stolen by a-Presump- 

tion-Sre EVIDENCE act \8<2. 114 <aL 

1914 M.W.N. 821=15 Cr. L.J. 578-25 Ind. 

Cas. 330. 

Death. 

See Culpable Homicide. 

Ste MURDER. 

See rash AND NEGLIGENT ACT, CAUSING 
DEATH BV. 

See SODDEN DEATH. 

( 1 )-Dea(?i caused by an act criminal in itself 
-Subordinate Mapistra/es not empoioered to try 
without permission case in which death is caused 
— In case of doubt. MagisHate to commit to 
,Tf When death is caused by 

.nit which s o,imtaal io i.s .11 it.ssp.o‘i '0 

*?ir“'onsrqu»hces, tbo d,.,rso cl guil. d the 

offender depeude on the intention or knowledge 

with which ho did the act. 

nnder which ho may be convicted are ss. 302, 

^04 325 SJSiDd 352, with variations on ao- 

isniint of’ibe weapon or means used, the provo- 
count ol Vde weapo 304 , a does not come 

StaCbrhsrs I alh'hcd 30*.A,'338, 337 .bd 
336 anoly only to acts done without aoy 
^^1 ini.n\ AS a rule a eubotdinaie Magistrate 

mrnmm. 

i:a7c^ ~ sd W« Sbcb Iba, ibc 

r - sbocM^., 

= 1 Weir 102 = 2 Weir d8. 
rb * 1 , ni fine of the parties, before the 

termination of 

CODE, passing »1 sen. 

, ®°°Sn°aM°ioo^Oobrt and Snal ordeta iu the 

Sb couri. co(S; 

O. 707 = Cr. Bg.40of 1894. 

fl. 32 (1). 6 O.I/.Sa 278, 
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Death —concluded. 

Robbery etteaded with— See GRIEVOUS 
Hurt. 6 W.R. Cr. 16. 

Death by Hegligence. 

See (iltlEVOUS HURT, 3 A. 776. 

Death of Party. 

Sec AIIATEMENT OF APPEAL. 

Debt. 

Advaoce in the nature o/—See ACT XIII OF 
185J. 13 bom. L.R, 548 = 11 Ind. Caa. 586 = 12 
Ct.L.J- 403. 

Really due—Payment made in the expect¬ 
ation of bond securing the—being returned— 
Return of another and a false bond—Money 
paid available for other existing debt—False 
pretence —False inducement—Fraud and deceit 
—Damage or loas, remote, if contemplated— 
Conduct of parlies—Sec CHEATING—GENE¬ 
RAL. 2 C.L.J. 524 = 3 Gr.L.J. 160. 

Debtor. 

See Debtor and Creditor. 

Arrest of judgment—Going to Court— See 
arrest, 3 W.K. Cr. 63. 

Forging release to screen himself from 
liability to pay the debt—Sec FORGERY, 11 
M. 411 = 1 Welt 649. 

Removal of property without consent to 
satisfy one’s owu claim— Sec THEFT—THINGS 
WHICH MAY BE THE SUB.IECT OF THEFT. 18 
A. 88 = A.W,N. 18y6, V33. 

See Theft—THINGS which may be the 
SUBJECT OF Theft. 22 c. 1017 , 1 Weir 40&. 

Creditor taking debtor’s property to enforce 
his claim—See THEFT—THINGS IN RESPECT 
OF WHICH THE OFFENCE OF THEFT CANNOT 
BE COMMITTED, 22 0. 66y, 


Debtor and Creditor. 

(D—Act II ol 1899 [Stamp), ss, 62 (1) ( 6 ), 
64 [c)—Entry tn account book made by debtor,— 
A money-leuder and oto(h«seller) being illiterate, 
kept a register divided into columns, iu which 
bis customers used to make or caused to be 
made entries of the loan taken or purchases 
made by them. They also noted or caused to 
be noted in the book the payments made by 
them. A pleader, who owed him a sum of 
Be. 90-2-0, paid tbis eum, and caused bis clerk 
to enter in tbe column of remarks in the account 
book with reference to this payment, a note to 
the efieet that tbe full amount had been repaid, 
No receipt for money paid was asked for. Held, 
that tbe mouoy-lenaer could not be convicted 
either under s. 63 fl) ( 6 ), Act 11 of 1899, as the 
entry was not made by the accused, or under 
8 . 64 (c) of the commission of "any other aoc 
oaloulated to deprive the Government of any 
duty” under the Act. Emperor v. Kallu 
Mal, A.W N. 1903, 178. 

See Act I op 1879, art. 62, 11 C. 267, • 

See Criminal Breach of Trust, 135 P. 
L.R. 1901. 

See Fraud, Rat. Un. Cr. C. no. 


Debtor and Creditor—concluded. 

See Penal Code. es. 379, 403. 406 and 411, 
6 Bom.L.R. 1093. 

Advance to brokers on pro-notes—Loan or 
trust—Relation of—See PENAL CODE, s. 405 

®24 = 5 Bur.L.T. 

143= 13 Ct.L.J. 888 , P.B. 

See Penal Code, ss. 422, 511, 28 0. 314= 
5 C W.N. 174. 

See SANCTION TO PROSECUTE—WHO MAY 
APPLY FOR SANCTION, 26 A. I = A.W.N. 1903, 
171, A.W.N. 1903, 170. 

Debts, Collectioo of, on Succession. 

See ACT XXVII OP 1860. 

Debutter Estate. 

See Dispute as to possession op im- 
MOVEABLE PROPERTY, 10 C.W.N. I088*4 
Cr.L.J. 216. 

DecisioD. 

Withdrawal of proceedings by petitioner— 
Award of costs—Order allowing withdrawal, 
whether a—5cc Cbim.Pro.CODE. 1898 , 83 .145, 
148. 9 Ind. Cas. 289-9 M.L.T. 324-12Cr,L.J. 
49. 


Declaration. 

See Dying Declaration. 

Declaratory Decree. Suit for. 

{}) ^Orders of Criminal Court—Order as to 
nuisance—Suit to set aside order of Magistrate 
under AcfXXV of 1861 , ss. 308 to 3j 5—Juris- 
diction of Cttiif Courf.—The plaintiff built a 
bridge over a certain khal (canal), which was 
removed by order of tbe Magistrate under 
cb. XX of the Ccim, Pro. Code ; tbe defend¬ 
ant, it was alleged, set the Magistrate in 
motion. The plaintiff now sued tbe defend¬ 
ant for a declaration of bis right to erect tbe 
bridge in question, and to have tbe order of tbe 
Magistrate set aside. Held, that no nuch suit 
would lie. The Judge in tbe Court below held 
that a suit would lie to try tbe plaintiff's right 
to erect a bridge over tbe khal. Held, on 
appeal, the suit ought to have been dismissed. 
Madhab Chandra Guho v. Kamala Kant 
ChucKEEBUTTY, 6 B.L R. 643 = 15 W.R. 298. 

Declaratory suit to set aside award—Sea 
ACT I OP 1877. s. 42. 15 W.R. 293 = 6 B.L.R, 
643. 

See ACT I OP 1877, s. 42, 5C. 7 = 4 C.L.R 
309. F.B., 17 B. 293, 6 M. 176.17 W.R. 2811, 
22 W.R. 329. 

Decree. 

See CONTEMPT OF COURT, 27 A. 380 = 2 
A.L.J. 18 = A.W.N. 1905, 10. 

Order for maintenance — Civil Court’s 
decree for restitution of conjugal tights— See 
Maintenance, 27 A. 483 = A.w.N. 1906,54 
=2 A.L.J. 160. 

Decree, Construction of. 

See Obim. Pro. Code, 1898, s. 144, 2 Weic 
74, 
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IDeoree-holder. 

Arrest o! jadgment-debtor — Judgment- 
debtor allowed to go by. and procesa-aetver 
See PBNAI* CODE. B. 224 . 7 lod. Cas. 392- 
11 Or.L J. 477=8 M L.T. 286. 

Decree dIbI. 

Effeot of—See PENAL CODE, s. 363. 18 C. 

484 = 15Ct L.J. 72 = 22 lod. Cae. 424 = 

41 C. 714. 

Decree, not inter partei. 

Decrees of Civil Court not inter partes— 
Possession under suoh decree—Junsdiotion of 
Maeistrate to dealaro opposite par-y s P 08 ses- 
eioo—See Crim. PRO. CODE, 1893, s. 145,13 
Cc.LJ. 5B3=l5lnd, Cas- 999. 

Deeds. Registration of. 

See BEN. ACT IX OP 1862. 

De-faoto Bolder. 

Acts of de facto bolder of legal office— 
Pre-requisites of de fade officer-Banctioo by de 
facto Officer-See PEN.aL CODE. ss. 12LA. 
123, 15 O.L.J. 517 = 16 lud. Cas. 257 = 13 Cr. 

L.J. 609. 

Defamation. 

See LIBEL. 

See PENAL CODE, SS. 499, 500. 

(11—Penal Co/e. ss. 499 and 600 —De/ama- 
<ion. what constituUs.Sbo ofieoce 
tioD may be committed whether the €0^ 

mentioned in s. 499, Ponal 
or probable, is produced or not- 
PBOCEBDINGS, 12TH MAY 1873, No. 1782, 

1 Veir 575. 

(2)—Penal Code. a?. 499 and 500 —Defama¬ 
tion what constilul’s—To support a charge 
of defamation, it is not necessary to show that 
the character of the person defamed as bsioR 
actually injured. It is sufficeiit to show that 
the person making the imputation intended or 

has reason to believe High CoS 

words would have than 

Proceedings, 12th May 1883, No. i«85, 

1 Weir 575. 

(3)-Psnal Co*, s, 199. 9“ 

malion, what amounts fo.-At » 
villagers held to arrange for the petiormanoe 

of the " Pdttabbishekam ” 

reading of a Puranum.” the said of 

the complainant, the spiritual hea ° . 

VaUhnav* sect in the village that 

of the compUinanl’s house should not be invited 

to asdemblied for being 1 Sf^pda 

•8 they were unworthy. "f 

were not defamatory and that, e _ 

matory, the aocuped was protected by ®- 

VlNJAMimi 8UBBAMANIA /IJAH V. MUD- 
AUBI KRI8HN4B1ACHABLU, 1 Weir ole* 

f4)— Oioil auitfor damages - Law 
-Penal Code. «. 499. 500.-Tbe Pyo®‘Pj«« 
embodied io the Penal Code regarding 
(ion are well adaoted. to supply J**® 
which the liability or otherwise of defendanti 


Defamationconlinued. 

to civil suits should be decided. Defamatory 
statements contained in a petition preferred io 
judicial proceedings are not absolutely privileged. 
The English Law of defamation should not be 
applied. ARDUL H.AKIM v. TEJ CHANDRA 
MUKER.II. 3 A. 8I5=A.W.N. 1881, 81. [P., 

15 Cr.LJ. 281 = 23 Ind. Cas. JSQ ; R., 6 A. 
220=A.W.N. 1894.63. 10 A. 426. 22 A, 234. 

29 A. 685 = 4 A.L.J. 605 = A.W.N. 1907. 235 = 
eCr.L.J. 197. 14 B- 97, 23 C. 8h7. 26 C, 653, 

10 M. 28, 36 M. 216 = 1912 M.W.N. 476=11 
M L.T. 416 = 14 Ind. Cas. 659 = 23 M.L.J. 39 
= 13 Cc.L. J. 275. 3 L.B.R. 265.] 

(5)—De/amdliort — Proof. — To sustain a 
obarge of dofamatioo, it is not necessary to 
prove that the complainant actually sufierod 
directly or indirectly from the scandalous im¬ 
putation made on him by the accused. It is 
sufficient to show that tbe accused intended or 
knew or bad reason to believe that tbe impu¬ 
tation made by him would barm tbe reputation 
of the cooDplaJDanl. QUEEN v. THAKUR DAS, 

6 N.W P. 86. 

Defamation—Failure to prove making 
and publishing.—The omission to prove the 
making and publishing of an alleged libel by 
tbe accused is more than an irregularity. It is 
a delect which vitiates the oonvioiioD. MOHI- 

DEEN ABDUL KADIR v, EilPEROR. 27 M. 238 
= 2 Weir 408. 

( 7 )—Penal Code. s. i 99 —Defamation—Pub¬ 
lication. what amounts to.—Held bu the Full 
Bench(Dulhoit. J.. dissenfinffl —Where a person 
sends a notice in closed cover coiUaioing defa¬ 
matory matter about the recipient of the notice, 
but which is not communicated by the wnt*' 
to any other person, it is not such a making 
or “publication” as could “barm” tbe prosecutor 
ID the sense given to that word in Eipl. 4. Per 
Mahmood. J —Tbe words “harm the reputation 
of such person" in the section mean imputation 
on a man’s chaiaoter made and expressed to 
others so as to lower him in their estimation. 
AnylbiDK which lowers him merely in bis own 
estimatioD does not conntitote defamabion. But 
if it could be proved that the publioetion to the 
prosecutor only was intended or calculated to 
movoke a breach of the peace, the libel would 

amount to a criminal ofleoce. but not defama¬ 
tion. Per GW/leld. J.-Tbe essence °f the 
oBenoe of defamation in tbe Penal Code is the 
intention to barm the reputation, and that 
necessarily requires publicity to be given to the 
imputation. The ofience is cot dependent on 
there being provocation to cause a breach Ol 
the public peace, that ofieoce being otherwise 
^^ov^ded t!r io ‘^® 

« TakiHUSSAIN, 7 A.209, P.B.s* A.W N. IBM, 
340 rp., 11 Of.L.J. 28l = 5lDd. Cas. 892 = 
6 P.W.R. 1910. Or.-IOP.R. 1910.] 


(8)-P«nal Co*. «s. 499, 500-Proof of 
DuhlieatKWt —Where a charge was amended on 
the motion of the accused and the charge, as 
amended was to the effect that the publioation 
of a defamatory matter was by handing over the 
manuscript to the printer for being printed^ 
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held, the prosecutioQ had suiliciectl; 

proved the publication by the production of the 
printed copy and such copy was admissible 
un<lers. 6G (2) of the Evidence Act, inasmuch 
i\< ibe accused, who should have known that 
bo would be required to produce the original, 
had not produced it. SOOSAI NaiDC v, RevD. 
Fatrer Durrientout, 1 Weir 579. 

(f))—Pe>iaZ Code, ss, 499, 600 ^Sending notice 
to coyrifjlainant containing defajnatory mailer 
The mere sending of a notice to a person, albeit, 
containing matter of a defamatory nature, 
cannot be held to bo equivalent to making or 
publishing an imputation intending to barm, or 
knowing or having reason to bohevd that it will 
harm the reputation of the person to whom it 
is addressed. QUEEN EMPRESS v, SaDASHIV 
ATMARaM, 18 B. 205. 

{lO)-'Pcnal Code, $$. 400 and 500—Publica^ 
tion—Dictating defamatory letter to another.— 
The dictating of a defamatory letter to h third 
person would amount to publication. VARNA* 
KOTE ILLATH KRISHNA NaMBUDRI v. 

KotalmanaKesravak Embrantri, i Weir 

579. 

(lO-a)—Penal Code, ss. 400 and 500—Publica^ 
tion outside DntiJi Indin^—^hete a letter 
containing defamatory m^Mter was dictated to 
tbe writer in Trivandram, held, that the offence 
was committed in Travancoroand oot to British 
India. VahNaKOTE ILLaTH KrisHNAN 
NAMliUDRI V. KOTALMANA KESHA VAN EM¬ 
BRANTRI, 1 Weir 579. 

(11) — Code, s. 490—Original intention 
of accused net to publish, materiahiy of.—In 
order to sustain a charge under a. 499, it is not 
material, whether the accused originally intend¬ 
ed to publish the defamatory matter or not. It 
IS sufficient that he ultimately publishes it* 
In re PARIAS.\MY KOTASAUY Tever, 1 Weir 

580. 

(12) —PenaZ Code, $, 499 — Defamation— 
Staif^.ment by accused in a criminal case in good 
faith. —Where, in an application for the transfer 
of a criminal case, the accused in tbe present 
case (being tbe accused in that case also) stated 
that tbo complaint against him was instituted 
under tbe instigation of tbe complainant in the 
present case, for tbe purpose of prejudicing him 
10 the defence to a civil suit which tbe latter 
had caused to be brought against him, held^ 
that the statement did not amount to defama¬ 
tion, as the imputation was made in good faith 
for tbe protection of the interest of the person 
making it. Tbe English Law would not be 
applicable to such a case. ISURl PRASAD 
SINGH V. UMRAO SING, 22 A. 234 = A.W.H. 
1900. 48. (17 B. 573, 19 B. 340, 3 W.R.Cr. 45, 
14 W.R.Cr. 27, 3 A. 8L5, R.) [F., 13 Or. L.J. 
35^13 Ind. Cas, 217^5 S.L,R. 133; R., 29 A. 
685 = 4 A.L J, 605 = A.W,N. 1907, 235 = 6 Cr. 
LJ. 197, 36 M. 216 = 13 Cr. L.J, 275 = 14 Ind 
Cas. 659 = 23 M.L.J. 39=11 M,L,T. 416= 3L. 
B.R. 262, 17 G,L.J. 105 = 17 C.W.N, 554 = 18 
Ind. Cafi« 7370 


Defamation—confirtueef, 

(13) —PennZ Co^, $. 499—Defamation—Sx- 
press malice—Evidence of previous conduct of 
the cojnplainant similar to the one alleged.—The 
accused who wrote a letter to the Government 
of India, alleging that the complainanti a Sub- 
Judge, used abusive language to certain rea* 
pectable native litigints appearing in bis Court, 

there were also other instioces of 
similar treatment, was charged with defama¬ 
tion. The prosecution gave evidence to prove 
that, in making tha charges contained in the 
alleged libel, the defendant was actuated by 
express malice towards the ccmplaioant. ffeld, 
that tbe accused was entitled to let in evidence 
and to elicit that tbe complainant had, on 
other occasions, used abusive language to 
Datives who bad to appear before him, ae it 
related to tbe question of tbe complainant's 
reputation, which tbe accused bad harmed, 
and as tbo malicious intention or otherwise of 
tbe accused should bo gathered from the docu¬ 
ment as a whole. LAIDU\N 7 , Hbaiisey. 7 
A. 906*A.W.N. 1883, 272. 

(14) —PenaZ Code, s, 499, Excep, 8 — 
Privileged communication—Good faith — Evi- 
dence Act, $. 105—Bufden of proof—Cross* 
examination of complainant — Procfice.—Two 
ingredients are essential to tbe ostahlisbing of 
tbe protection under Ezeep. 8 of s. 499, 

( 1 ) that tbo accusation must be made to a 
person in authority over the party accused; 
and ( 2 ) that tbe accusation must be preferred 
in good faith, that is to say, with such reason¬ 
able care and attention on the part of tbe person 
making it, in first satisfying himself of tbe 
truth and justice of the charge, as an ordinary 
mao should be expected to exercise, S* 105 of 
tbe Evidence Act throws upon tbe accused the 
burden of proving the existence of circum* 
stances bringing tbe case within Excep* 6 » 
e. 499, I.P.C. ; tbe Court, under that section, 
should presume prima facte tbe absence of such 
circumstances, [R., 10 A. 425, 17 B. 673,] 
The counsel for tbe accused, in a defamation 
case, when tbe accused wants to bring in evi¬ 
dence to prove the truth of the defamatory 
matter, should distinctly and separately orosa- 
ezamine the complainant on all the matters 
upon which evidence is intended to be brought. 
If be fails to do this, it is a subject for serious 
coDstderatioD whether be should bo subsequent¬ 
ly allowed to tender proof, as to the material 
incidents of which he has not cross-examined. 
Queen-Empress v, Dhun Singh, 6 A. 220 
= A.W.N. 1884, 53. 

(16)—PenaZ Code, s. 500—De/amufion— 
Privileged communication—Express malice,- 
Where tbe accused told a friend of his, and 
subsequently, at his instance, wrote to the 
superior officer of the complainant, tolhdeSeot 
that tbe oomplainaDt and his friend’s wife bad 
been seen behaving on a certain night in such 
a manner and under such oiroumstances as to 
render unavoidable the conclusion that acts of 
impropriety took place between them, and it * 
was found that tbe accused honestly believed 
in the truth of the statementsi held^ that in 
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order to convict the accused, express malice 
should be proved for tbo prosecutmo. GltANT 
V. EUPBBOii. 11 C.W.N. 390=5 Cr. L J. 160. 

(16)-Penai Cade, s. 499. ciceps. 2 and 9— 
—Privilege-Good faith— Public good.—Tbe 
editor of a newspaper in coramcoting upon the 
appointment of the complainant, who had not 
passed the public service . 
required, by tbe rules prescribed by tbe Collect¬ 
or; made tbo following remarks Has his 
(tbe complainant’s) character been enquired 
into? Does no one remember that this very 
man was sent by the Subordinate Judge of 
Bholapur to be prosecuted ? Are not the pro¬ 
ceedings instituted by tbe Subordinate Judge to 
be found on the record ?” Although it was 
true that tbe complainant bad been charged by 
the Subordinate Judge before tbe Magistrale 
with misconduct 

duties, yet the District Judge bad 
there were no grounds for tbe prosecution 
ordered by the Subordinate Judge. 
was also shown to be aware of the ^ttbdrawa 
of the criminal charge and tbe reasons for the 
withdrawal. Held that, under these 
tances the accused was not justified m 
insinuating that the 

of doubtful charactof. because he had been 
criminally prosecuted, and that he was not 
entitled to tbo benefit of the "'"g" 

exceptions to s- 499. IMPERATRIX v. B. 
KAKDB. 4 B. 298 = 5 Ind. Jar. 210. 

(17)-Penal Code. s. 499, cxcep- 9 “ Good 
idUJu—The accused, wbo vjab watching a c 
case on behalf of his partner. 
the suit, iulormed the Judge that the com 
plainant was tampering with 

mayed. therefore, that tbe complamant might 

be ordered to sit in tbe Court. The accused was 

charged with defamation for this imputation 
oQYgeQ wivo accused 

and was fined Ba. /o. neta, xu 

was not actuated by 

making tbo imputation, and that 

B. 499. I.P.C.. applied to tbe case. 

EMPRESS V. PUBSHOT.aM K.aLA. 9 B. 269. 

[R., 16 B. 351.] 


(18)—Good faith-Oaae ptobandi—i4cf XVIII 
of 1862— Penal Code. «• 499, ; . 

Act XVHI of 1862 refer.5 „ and 

Court in its original crimioa jurisdiction, and 
does not apply to the Mofussil J 
the Act requires proof of the eiiatence ol tbe 

oiroumstances relied on as a e ^ 
good faith can be pteaumed m a ««« « 
mation. Tbs onus ol proving good . 

the person making tbe 

snob a person can claim the benefit of excep 9. 
9. 499. I.PO.. be muet show that he has 

exercised due care and ' 

V. BAMBABAIN BOSE. 4 W-B- Cr. 22. 

m-Ptnal Code. s. 499, excep. 

talion made in good faith for '""a defence 

oton interesl.-la order to substantiate a defence 

under the ninth exception to e. 499. 
is loffioient lor the aocneed to show ‘bat 
m&de the imputation m good faith for tne 
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proteotioD of his interest. It is not neoessaty 
for him to substantiate bis imputation. Any 
one. ill the transaction ol business with another, 
has a right to use language 6o>ia dde, which is 
relevant to that business, and which a duo 
regard to bis own interest makes necessary, 
even if it should directly, or by its conse¬ 
quences. be injurious or painful to another ; 
and this is the principle on which privileged 
communication rests; butdefamatory comments 
on the motives and oonduet of a party with 
whom he is dealing, do not fall within that 
rule. The complainant and another were the 
owners of a steamship mortgaged by Ibem to the 
Bank of Bengal. In March 1890. the complain¬ 
ant desired to send the vessel to Jeddah with 
pilgrims and froighl, and he agreed, with the 
accused, the Agent of the Bank, that he would 
have the vessel docked and pay the Bank 
Rs 3 000 if tbe Bank would allow her to go 
upon’ this voyage. The complainant was. 
however, unable to get the vessel docked. 
Thereupon the accused insisted on payment ot 
Rs. 5,000, instead of Rs. 3.000. before allowing 
the vessel to go to Jeddah. The complamant 
aod his pActocr agreed to pay Rs. 6.000 on the 
3rd Apri). 1890, In paymeut of Jbe 

complainant subsequently tojidercd Rs d.OOO. 
in cash and a cheque for the balance. The 
accused refused to accept the cheque, and 
required the whole amount to be paid in cash 
on the 9th April, on which the vessel started 
on her voyage. The sum was bo paid out of 
freight and passage money collected by the 
complainant. The payment w«s. however, not 

paid*^as promised, notwithsianiling frequent 

demands for the same. Tbereupon. the accused 
wrote to tbe compiainaul’s partner to tbe etiect. 
That the complainant had misappropriated 
Rs. 5.000 and was keeping out of ‘be way . ^ 
that be should recover the money P^y ^ 
acQordina to his promise. Held that, in writ 
ing ihat^letter, he acted in good 
the protection of the Bank’s ‘“at 

the ..... tbemfore “V.md^b, ^bj^prov,- 

ZT 1° Z’lo! <0. .-“ft ™ 

fl‘;ro°„‘rto%m«Tb“t“'“;d“g=od ,».opto 
ben.ve wb.t\e s.«.d to >>' 

EMPRESS V. E. M. SLATER. 16 B. 351. U.. 

19 B. 340 : R-, 17 B, 673.] 


mj^Penal Code, s. 499, excep. 
malon statement for proUclion of o«® » 
inferesf,—The bead of tbe caste to which the 
comolainaDt and the accused belonged had pro¬ 
hibited tbe other membera of ‘be caste from 
bolding intercourse with the complainant the 
violation of which might have subjao ed the 
TfliS to caste penalties, but the oomplainant 
was nrtVeclared out of caste. The cocip ?.u. 
ant’s niece, in ignorance of the prohibition, 
invited the oomplainant who w^ also ignorant 
of it to a family ceremony. The accused to 
whom the sentence ol tbe headmen was known, 
rbBefving the complainant among the guests 
awartod that she had been put out of oaste and 
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insist'-d thiit she should retire. In making 
this iitiputation, they were not influenced by 
any pt rsor.al malice towards the complainant. 
Iltl'i, cb-it tbtir statement was only iuacourate 
and noi untrue, ar.d that their conduct proceed- 
od (rom a desire l.> seouce themselves and their 
fcllow-gupst.s from oasle inconveaieaoes. In re 
Chalil Kothali, 1 Weir 609. 

m)--Pena' Oode. s. 4S9, exce^j. 9. ill. (a>— 
Deiamation Statement made to ftroteci one's 
own xnUte^i—Action lor sotcial damage— 
Where a letter, written by a creditor of a firm 
and circulated amorigst other persons who 
dealt with tbo same firm, contained a statement 
that one of the members of the firm had filed a 
pefjtinn for iosolveuey. with the object of 
colIeotiDK cbe outstandings and defeating the 
creditors of tbo firm,/«/d. that the sfatemeot 
camo under exception 9, ill. (a) of s. 499. the 
evidence having shown that the letter was 
written with the intention of protecting the 
writer’s own interest, and in a manner which 
was honest and 6o)ta fide. The libel made 
against the firm can be far more properly dealt 
with in the Civil Court, than in the Criminal 
Courti bocAUso it is a spscific {^IJegatioo with 
respect to the complainant’s business, which, it 
IS said, has caused special damage by reason of 
the injury inflicted on that business. A libel 
of this kind wnich is analogous to an aotion on 
a case for special damage is far more properly 
ao%lt With in tbo Civil Courts than in » oFnpi, 
nal prosecu'ion. CassEII KurrIM v JONaS 
Hadjee BEEDICK. 9 C.W.N. 193*2 Cr. L J. 

V 4 • 

(221 -Privilege^Penal Code, s. 499. exceps. 8 
and iO■^£/-iter written to protect religtoui’ in- 
tereiis of writer—\ letter written by a Brahmin 
to the Brahmin community of the neighbour- 
bood» with a view ic obtain their deoisloo ou a 
matter afiecting bis own religious interests and 
that of the Brahmin community ; if written in 
good faith, falls within cxceps. 8 and 10 of 
s. 499 of the P-nal Code. KEG. v. KashINaTH, 
Bachaji Bagul. 8 B H C. Cr 168. [F,. 22 

C. 46 ; D., Rat. Un. Ot. C. 474 J 

(23) —Proo/ 0 /gooti faith in a complaint for 
— Ptnai Code. s. 499, excep. I li}. —In a 
complaint for defamation of obaraoter, whether 
the imputation is true or not, it is clearly open 
to the accused in a otiminal trial to prove that 
the allegation he made was true. If found to 
be untrue, his persisting in the imputation will 
be evidence of malioeand useful to the Court 
to decide on the proper penalty. If true, the 
accused might be protected by excep. 1 (b), 
s. 499, Penal Code, which expressly states that 
the question whether or not it is for the public 
good that the imputation shall be published is 
a question of fact. U. W.ARADAAIA alias 
Maung nu v. Crown, i L.B R. 139 . 

(24) — Good failk, how determined.—In an 
aotion for defamation, the proper question for 
the purpose of asoertaining the good faith of 
the accused is, not whether the allegations 
made by him are true, but whether he had, 
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after due oare and attention, good reason for 
believing them to be true—Per Prinsep, J. 
Quart Wheiher the state of the law regard- 
log the rule of evidence with respect to general 
and special exceptions in criminal trials is the 
same, in the Presidency towns as in the 
mofussil. In the matter of the petition of 
Shibo Prosad Pandah. 4 C 124=3 C L R 
122 , (14 W.R. Cr. 27, 9B.H.C. 451.B.) 

15 B 351. lO Cr. L J. 372 = 3 Ind. Oas. 744 = 11 
Bom. L-R. 639.1 


Defamation — Good faith—Justifying 
occasion Onus —(a) Although the onus is not 
on the accused in every case of alleged defama¬ 
tion to prove good faith, still, in a oase where 
the accused imputed to the complainants parti¬ 
cular criminal acts, which injurious charges 
were capable of proof, the accused would have 
to show affirmatively as a muter of defence, 
that be came within those exceptions in g. 499 
involving good faith. (5) Where the occasion 
IS pleaded by way of justification and excuse, 
tbo question whether ot nos the occasion gives 
the privilege, is one of law for the Judge, but 
this is, at best, a qualified proteotioodependent 
on the question whether the publication has 
been made in good faith, which is a question 
of fact. Reg v. Kikabhai Parbhgdas, 9 B. 
H C 491. 

(261—Prnaf Code, s. i99—Defamation—Good 
faith - Publication to more versons than neces- 
sarg.—A woman having left her first husband 
and contracted a secret pal marriage with 
another, the then Swami of the community to 
which the parties belonged, declared the con- 
ueotioD adulterous. Some years alter, another 
Suiawt of the oommuoity declared the second 
marriage valid. Certain members of the com¬ 
munity, however, d sapproved of this aotion of 
the Suianti and addressed to him several com- 
muoioaiions which elicited no reply from him. 
Thereupon, twelve of the villagers of the place 
published in a newspaper a notics which began 
by saying that “ Jingowda (the second husband) 
having kept a concubine by name Uroa (the 
oomplainant) has bad oBspring bv her.” Pot 
these statements, the accused were’ convicted of 
defamation. Bold that the conviction was pro¬ 
per, for, conceding that the allegations ware 
mede for the benefit of a portion of the public, 
still, theaooueed bad no privilege to disseminate 
them to a cirole of readers wider than those 
who could possibly be interested in the allega¬ 
tions King-Empbror v.Shivgowda, 3 Bom. 
L.R. IBS. 


ITJ)—Penal Code. s. 499, excep. Q-Defama- 
tory statements made to accused's solicitor.— 
Where a defamatory statement is made by a 
client to bis solicitor, it may be that the same 
amount of care and attention should not be 
expected as when the statement is made to a 
stranger ; and in deciding the question of the 
client’s honest belief, that Court should c.jOBi- 
det whether he made the statement to protect 
his own interest. Where the charge made, 
however, is reckless, and the evidenos in the 
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case clearly shows that the accused levelled it 
at the oomplainaut without the slightest gcouod 
and without honestly believing that it was true, 
there is justification to bold that ^‘^«e was no 
good iaith in making the statement. BMl CBOR 
V. MaRIANE G. RODRIGUES. 5 Bom. L.K, 

122 . 

(38)—ilepu6Hca(io>t of 
already published—Penal Code, s. 49p. The 
Indian Penal Code m.ke.s no exception m 
favour of a second or third P'^Wicatiou of a 

defamatory staiemeut as b® 

first; such an exception would 
made a means of defeating the prini^pal ptov - 
Sion of the law of dofamauon. In Eugl^nd it 
U not allowed to a defendant to thu a 

statement similar to the one for 
indicted, has been previously ^ 

persons who have not been 

^petition of a common rumour, however p eva 
lent, is not rcoeived as an excuse lo' 
promulgation; not. according to the English 
law. is ihe recovery of damtgos against one 
journal accepted even as mitigation m an 
Lotion against another joutoa for a repetition 
of the libel. In re HOWARD, ,12 B. 167. 


(39)-Penai Code. s. 499. f; 

ss. 500 and ^vSd 

cowmenf - Malicc-Good 

“malice,” in the legal use of that term, is not 
limited to hostility of feeling, but ? ^ £ 

ite etymological origin. ^l.thet 

the mind, which ie wrong or 
evinced in action by excess or do JL , _,„gg 
would be unjustifiable in the 
and incompatible with ihoroug y . 

InteoMous. It is not necessary hat such 
impcootieby of feeliog should in 
established by evidence extrinsic to ^he 
ment, which ie the subject of the co“pl^; 
For. whether fait comment le to be 
following under a branch of the law * 

oe not, it cannot excuse an a^atate 

from the mete act of otilicism. b nniasti- 

of mind in the orilio, which is in fo-jlifed 
fiable. And the excuse may .®° A®*^7 
either by reason of an evil loten an 

reason of mere recklessoMS * the com* 
uawarrantable aBsertion* Foe, m tka 

merit would not be fair comment at all. loe 

right of lair comment involvee 

first, tbac the imputation should he “omme 

on the work orilicieed. .and second, bat 

should be “ lair.” that U to say. »« 

to be an inference drawn from the .. . 

that work, it must bean faith 

poeeible to draw therefrom. Good faith 

teauires not logical infallibility, ofttions 

and attention. But how far 
or etatemente are to bo imputed to want of dv^e 
care and caution must, in each ®*®.' ,an. 
dated with reference to the general 
ceB and the capacity and intelhge l 
peteoD, whose condnet is in question, it is oniy 
to be expected that the honest * 

calm snd philosophical mind may diSet ve y 
largely from the honest oooolasioae of a person 

147 
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exoited by sectarian zsal and untrained to habits 
of precise reasoning. At the same time, it must 
be botue in mind that good faith in the form.i- 
tion or expression of au opinion, can afiotd no 
protection to an imputation, which does not 
purport to be based on that, which is the legiti¬ 
mate subject of public comment. The ooject of 
excoptinn 6 to s. 499 of the Penal Code is that 
the public should be aided by comment in its 
iudgment of the public performance submitted 
to Its judgment. Comment otherwise defama¬ 
tory is justified on this ground alone. The 
comment must, therefore, miko it c.car to the 
public that decision is invited, only on such 
evidence as is applied by the public 
It follows that an imputation on an author 
made by a critic, without reference, express or 
implied, to the work under criticum. if m 
terms so general as to be capable of conyeyi^ 
an unfavourable impression of him. apart from 
what appears in his work, cannot be justified 
by iho oritio. on the ground that bis ‘^ention 
was to base bis imputation sole^ly on the work 
reviewed, and that he had in bis mmd pass- 
agos therein supporting the imputation. The 
responsibility of the critic is to be gauged by 
the^ effect, which his comment is calculated to 

produce, and not by 

intention. It is QOt enough that be should 
intend to form bis opinion on the work before 
Kim he is also bcund. in the words of the 
exception, to express bis opinion with ®»'® 
and caution, and to give the 

fee suoDOSing that he le speaking of anything 
but the^performance submitted to 
SJpERSa .. ABDOOL WADOOD AHMED. 9 

Bom. L.R. 230 = 5 Cr. L.J. 237-31 B. 293. 


(30)- Defamation - Comwenfs on aefs of 

'cS'fo, malic, a,d “‘-I".,/"“v"oS« 
public paper has the same right as any other 

person, and it is his privilege. men 

irrot'^he^ pablic*gool‘^ And where a person 

A Ka ia nnh llftbld to ao aotloo if the ooiD* 
L-is arrmLdL hoLestly and he honestly 
“jievos the facts to bo as be 

there is no wilful misrepresentation of fact or 
Lny mLlatemeot which he must b»ve knowa 
to’^be a misstatement if be bad exercised 
APAin 4 rv cate Where the punhoation is of suoh 
^ ^ ^ made under such circumsiances 

to be privileged, the 

onus of proving malice is on the 
the evidence should raise a ^ 

malioe. and be mote ccDBistent with ««»* 
See than with its noo-existence. M»I‘®® 
want of good faith maybe shown either by 

rrL.i/,vidence o. b, th, 

the writings complaioed of. E. I. HOWARD 

V. M.* MUDI*. 1 B.H.C, App. 89. 
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(311—PenaZ Code. ss. 499, 500—De/awa<ion 
by caMf- punchayat.—Where a caste punchayat 
rc'olvod to put one of its members out of caste, 
auJ iij erdtr to fully effectuate their decision 
dn u- up a letter for communication to the other 
luviiibers. stating that the member excommuni* 
cated used to have illicit intercourse wiih a 
widow of the same ciste. that the woman had 
bteemo pregiiiiDt and that the cbowkidar bad 
given information at the police station and he 
or she or both were accused in the case, htld, 
that the punchayac would be acting in good 
faith. If they had contended themselves with 
announcing theirdeterminatiou and the grounds 
upon which it was based, and that, as they 
travelled beyond that and made a false state¬ 
ment about their being prosecuted, the protec¬ 
tion to which they would otherwise have been 
entitled, namely, that they acted in good 
faith, that is, with due care and caution, had 
been negatived. Tho accused were therefore 
guilty of defamation. EMPRESS OF INDIA v. 
Ramanand. 3 A. 664-A W.N. 1881, 43. 

(32) —Penal Code, s. 499—Dtfamatory state¬ 
ment made before punohayat — Privileqe _ 

Where, at the instance of the complainant, a 
punchayat was assembled to inquire whether 
one of the accused persons had any justification 
for applying an injurious epithet to the com¬ 
plainant and he and the other accused, whom 
the former alleged to bo the person from whom 
the information was derived, made statements 
by way of explanation, held, that the statements 
made before the punchayat were privileged 
inasmuch as they were made in good faith for I 
the protection of the persons making them. I 
In the ^natter of Govindappa Naick, In the I 
matter of ANTONI. 7 H. 36 » 1 Weir 610. TP. 

1 L-B.R. 84.] ’ 

(33) —Penal Code. s. 499 — Defamation — 
Excommunication from casU—Publication of 
the sentence to members of caste—Good faith .— 
There is a dividing line between the passing of 
a resolution at a oasts meeting, and its com¬ 
munication by the authorities of the caste to 
its members in the discharge of their social 
duty. If any member of a caste publish'to all 
its members a caste resolution in such dis¬ 
charge of duties, the law will bold the occasion I 
of the publication to be privileged. The mem¬ 
ber who publishes it ie bound to publish it, and 
the members of the caste have an interest in 
heating it. But, there must be a good faith 
on the part of the member who publishes, that 
is, it must be proved that the publicatiou was 
made with due care and attention. EMPEROR 
V. VIRJIBHAGW.4N, 11 Bom.L.R. 638 = 3 Ind. 
Cas. 744. 

(34) —Penol Code, ss. 499 and 500—Spirtlwal 
head writing a letter outcasting a member of the 
caste—Privilege. -The acused, whowasthe guru 
or spiritual guide of tho caste to which the 
complainant belonged issued to the complain¬ 
ant’s fellow villagers an agna patra prohibiting 
any social intercourse with the oomplainant’a 
wife, inasmuch as she bad been caught with 
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a man of lower caste. In the trial of the 
accused for defamation, it was contended on his 
behalf that the statement contained in that 
letter was privileged, it being true and having 
been made in good faith for the public good. 
It was admitted by the complainant that the 
accused had no enmity towards him or his 
Wile, and that is was tho custom for the guru 
to settle matters like those that arose in 
connection with his wifa and that the letter was 
issued .ifter making an enquiry as to the truth 
of the accusation. Bsld that the statement 
contained in the letter issued by the accused 
was made in good faith for the protection of the 
social and spiritual interests of the community 
of which the accused was the guru, and that. 
80 far as it implied a oeosure oo the conduct 
of the complaiaant’s wife, it was justified by 
authority which the accused was vested with 
as the spiritua] head of the commuDity and 
that the case, therefore, came within the seventh 
and ninth exceptions to s. 499 of the Code. 
The conviction of the accused was therefore set 
aside. Basumati Adhikarini v. Budrau 

32 C. 1060-2 C.L.J. 

396-9 C-W.N. 847.J 


^39, exceps. 1 and 7, 
603, 508—Sentence of excommunication by 
spiritual superior—Privilege—Malicein law and 

in fact.—The denuDoiation of an act expressly 
sanctioned by Legislature, as a widow remarri- 
age is, by Aot XV of 1856, cannot be said to 
conduce to public good within the meaning of 
first exception to s. 499. The aot denounced 
must be some unpermitted aot and the good 
contemplated must be that of a general public 
as cootradistinguisbed from what is regarded as 
a spiritual benefit by a particular sect. A 
spiritual superior, in pronouncing a sentence of 
exoommunioatioD. may be protected by privilege 
30 long as the publication is not more extensive 
than is required to effectuate the ourpoee for 
which the privilege is conceded to him for the 
censure of a member of the sect in matters 
appertaining to religion or for the communication 
of a seoteoce be is authorized to pronounce to 
those who are to guide themselves by it. [B., 

22 0. 46.] The complainant was excommuni¬ 
cated by bis Guru for having attended a Hindu 
widow ce-matriage and the Guru issued an Agna 
Patra to bis disciples intimating the fact of 
such excommunication and prohibiting them to 
associate with the complainant, unless be per¬ 
formed expiatory ceremonies and also com¬ 
municated, in a post card, the same to the 
complainant. In consequence of this interdict, 
the complainant was put to serious inconveni¬ 
ences, and he, thereupon, prosecuted the Guru 
on charges under ss. 600, 503 and 508. Held, 
that the accused was not guilty either under 
3. 503 or under s. 508, Penal Code, but the 
communication of the sentence of excommuni¬ 
cation to the complainant by a card sent 
through the post was publication excess of the 
purpose for which the privilege under excep. 7, 
was allowed and be was therefore guilty of 
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defaniatioD. H A. 194,13 M. 293, 15 M. 

ai 4 = l VVoit 617. 17 M. 222. 19 B. 703. 23 B. 

132 ] Tboco can bo dofamation, even without 
personal ill-will. If there is malice iu law. the 
imputation would be dofamatory. thouRh there 
might bo uo malice intact. Malice in law 
consists in tbo conscious violation ol law to 
another's prejudioo, aud for the purpose of 
deciding whether it exists or not. the Uoutt is 
bound to consider whether a person has uxer- 
oUed his privilege with due care and attention 
and to see. from the language employed and 
the mode of publication, whether they ate in 
excess of the privilege as to iudicaie a conscious 
disregard of the legal right of the party on 
whose character the imputation was made. 
OOSEN V. Sitt ViDYA Sankara Nauasimh.a 
bHARATTI GUUUSWAMULU, 6 M- 
Weir 593 = 1 Weir 624. [if.. 33 M. 67-3 lod. 

Gas. 935=19 M.L.J. 714 = 6 M L.T. 290- 4 But. 
L,T. 48—I'i Cr, L*J* l‘29*y Uid, Cas. 776.J 

136)—Penal Code. s. 499. ezeep. X—Defama¬ 
tion by a membef of c.isfe—il/ode 0 / pubheafton 
—Absence 0 /good ;avth—P' Wlege.—Tue com¬ 
plainant. who was expelled from caste, was 
re-admitted by the executive committee of the 
caste alter performing uetiain expiatory cere¬ 
monies. The accaoeu. objected to this and they 
published a staiemeot setting forth the 
the case, described the complainant as doshx, 
which signified a person uufit to be associated 
with. This statement was printed and was 
circulated not only to the members of the caste, 
but also promiscuously among all classes of 
people in the bazaar. Held, that the accused 
did not act in good faith in having distributed 
the statement promiscuously to all classes of 
people and the mode of publioation destroyed 
the privilege aod the accused was therefore 
guilty of defamation. 

NASAUl. 19 M. 214 = 1 Weir617 = 2M.L.J. 127. 
[B.. 19 B. 703. 33 M. 67=3 Ind- Cas. 855 
19 M.L.J. 714 = 6 M.L.T. 290.] 

(37)—Penal Code, s$. 499 and 600 —De/ama. 

tion—Publicalion of ficomnmntcaUon.—The 
defendant, the gumasfa of a Ouru or priest, 
published an order of his msstee oxcommum- 
oating theoomplainant from Jj?® 

letter containing the excommunication “®rMy 

BUtedthst the complainant disobeyed som 

one and treated him with disrespect. HeW. 
that, the letter publishing ‘be excommuQi<»- 
tion contained no expresBiona ‘defamatory per sc. 
HlQB COURT PROCEEDINGS. 20TH DEC. 1871. 
1 Weir 574 = 6 B.H.C. App. 46. 


(38)-Penal Code. as. 211. 500 —Dc/amaforp 

Statement made in official 

Code, ss. 191. 197 .—On receipt of Petitions 

oharciQff the complainant, a Mag>stra » 
receiving bribes, the Government forwarded 
them to the Revenoa and Police OommiBsioner. 
This official eent them to the Colleotor and 
Uagiatcate ol the Dietriot in which the 00 m- 
pleioant waa a Magistrate, for prelunina^ 
enquiry and report, with direotioDS to taxe 
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evidence in support of the charges, if the peti¬ 
tioners persisted in them, and to give the 00 m- 
plaiiinnt full opportunity of rebutting them. 
The Collector then enforced the attendance of 
the accused, ag.iinst his will, by writing to lbs 
Police. The accused denied having sent the 
patiiioD boHring his immc, but he wont on to 
state how he had pud the bribe. The Govern¬ 
ment gave leave to the complainant to prose¬ 
cute the accused for defamation. The trying 
Mngisirate framed beads of charges under 
ss. 211 and 600, I PC., and at the end of the 
trial, struck out the head under s. 500 and con¬ 
victed and sentenced the accused under s. 211. 
Tne Joint Sessions Judge held that s. 211 was 
I inapplicable aod that the accused was not 
' liable under s. 500. I P.C.. on the ground that 
the defamatory statc-uients, though not proved 
to be true, were made m good faith, so that 
Excop. 8 applied in his favour. Bold by the 
High Court that the statement by the accused 
would not make a “ false charge" under s. 211, 
that he was only guilty of defamation, that, 
iu the abserice ol a sanction from Government 
as required by s- 197, Grim. Pro- Code, the 
enquiry by tho District Migistrate, who was 
ordered to make the eoquity aud report, was 
not a taking cognizance 01 the ofience of bribery, 
that the District Magistrate in such enquiry 
not being a Court, the accused was not a wit¬ 
ness in a judicial proceeding, and could not 
therefore claim absolute protection from prose¬ 
cution as such witness, and that be was only 
entitled to the qualified protection provided for 
I in the Excepiions to s. 499 ol the I.P.O. 

I QUBEN-EMPBESS V. KARIGOWDA, 19 B. 51. 
[Expl , 25 B- 90 ; B., Rat. Un. Cr, C. 844, 2 
L.B-R 285.] 

{3^)—Penal Code. s. 49S—De/omafi«i in 
newspaper—Good /atfft.—Any exception on the 
ground of good faith or public good fails if the 
publication was made in a newspaper. QUEBN- 

Empkess V. Leandro Mascarenhas, Rat. 
Uo. Cr. C. 769-Cr, Rg. 34 of 1895. 

( 40 '— Penal Code, a. 500 -Publicalion of 
defamalory matter in a newspaper.—The ao- 
onsed. the Editor aod Proprietor of a newspaper, 
published in Bombay an issue coDtammg 
defamatory matter. Copies of the paper used 
to be sent from the press at which it was pub¬ 
lished to certain persons in Ahmedabad. Bela 
that it should be presumed Chat the copies had 
been sent on the accused’s account and that he 
was. therefore, responsible for the oiroulation 
in Ahmedabad. In the absence of proof to the 
contrary, it could not be held that persons 
connected with the press had acted in the 
matter otherwise than in pursuance of the 
instructions received from the accused himself, 
There waa, therefore, a publioation in Ahmeda¬ 
bad. QUBEN EMPBESS V. GIBJA8HANKBR, 
15 B. 256. 


Ui)—Defamation—Newspaper article ambu 
nwus-Interpretalion. — Where a newspaper 
article is ambiguous and capable of an intetpret- 
ation making it both defamatory and innocent. 
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it should be intorpretcd io favour of the accused 
and the tuoro sioister iuterpretaticQ should oot 
ho pnt on it. C. Kauunakara MenoN v. 
Dr T. M. NaiU. IS Cr. L.J. 566*24 Ind. Cas. 
974, 

f Penal Code — De/arnation^Fair com- 
>ncH( -^Bounds of .— In di^cusaing the claims of 
a person foe Slunioipal Onice. the person ip 
entitled to make remarks, Itj the iutcre.'^ts of 
the public, so long as he abstained from as¬ 
persing the private obararter of the former. M. 
SunuoYA Iyer v. Moulvi Kadar Rowtou 
AliDUL KADAR, 1914 M.W.N. 351 = 15 Gr.L.J. 
357 = 23 lod. Gas. 725. 

(43 )—Trulh of iviXfUtation.'^\ defamatory 
imputation even if it be true is not by itself 
good ground for m^kirie it. GOPALRAO V. 
Mt. PlAUI Bl, 5 C P L.R. Cr. 55. 

(14}— Penal CodPy ss> 499 and 500— Publica¬ 
tion—Privilege * 2'u6iis.kcr, liability of* —The 
sending of a neevspapor, coataiuiug defamatory 
matter, publi.-hed in Calcutta, by 
addressed to a person in Allahabad, is a publi¬ 
cation of the dofaiuatucy matter in the latter 
place. The prosecutor advertised in a newspaper 
published at Allababadi for subscriptions to 
an Eye HospitaU of which be waa the Surgeon 
]Q charge, stating the number of successful 
operations performed there. The accused, the 
Editor, and the Publisher of a Medical Journal 
at Calcutta, published in it a note, regarding 
the advertisement to the following efiect: 

The advertiser is certainly entitled to be con* 
gratuUtod on this marvellous success; but it is 
hardly consistent with the feelings and usages 
of the medical profession to herald them forth 
in this fashion. Wo are not surprised to find, 
that the line be has elected to adopt, has not 
met with the approval of bis brother offioer 
serving in the same province, and we have no 
hesitation in pronouDcing his proceedings, in 
this matter, unprofessional.’* Beld» that the 
accused came, in the circumstances of the case, 
under the excep. 3, 6 and 9 of ?« 499, and 
were, therefore, not guilty of the offence of 
defamation. The Publisher of a newspaper 
must, under all oiroumstances, answer for ths 
libel imputed to his journal. EMPRESS OF 
India v. McLeoDi 3 A. 342. 

(45)—Pu6fis/««ff a false circular that a person 
has been put out of caste, —Where the accused 
published a circular, purporting to say that, at 
di panchayat held at a certain place, it-was 
resolved that the complainant, who had been 
to EnglAnd, was oot to be taken into caste, and 
that thereof their community, who associated 
with him, could ho taken into the oasto only on 
their undergoing a penance and on conseotiog 
to give up all connection with the complainant, 
and where it was found that no panchayat was 
actually hold and the publication was not made 
in good faiths held^ that the accused were rightly 
convicted of the oSence of defamation. The 
publication of the circular lowered the charao- 
tec of the ootnplainant in respect of hia caste, 
as it represented the complainant to be one 
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whom to associate with would entail excom¬ 
munication on the members of bis brother- 
hood associating with him. MUKUND RAMv. 
KXNC-Emperor, 6 A-L-J. 472*9 Cp. L.J, 835 
-2 lod. Gas. 226, 

(46) — Cede, s. 499, excep, J^hnpu^ 
tation made for public good^Publisher and 
maker of defamatory staiemeni.^^. 499 brings 
under the criminal law, the person who pub¬ 
lishes as well as the person who makes the 
imputation. The first exception exempr.s any 
impulaiion made or published for ths public 
good, and coooludes as follows—“ whether or 
not it is for the public good is a question of 
fact.'’ Although the imputations are true and 
made for the public good, yet, on considering 
the manner of the publication, i,e.^ in a news* 
paper, the accused may be held not to have 
Dublisfaed it for the public good, QUREN- 

Empress v. Janardhan Dhamodhab 
Dikshit, 19 B. 703. [R., 6 Bom. L.R. 131,] 

(47) — Penal Code, s. bOO^Defamatory poem 
contributed to a newspaper. —Where a defama¬ 
tory peom was contributed to a newspaper and 
the accused, the Editor, Priuter, and Publisher 
of the newspaper, refused to give up tbe name 
of bis correspondeot, but contended that the 
poem was a satire on ultra purists and did not 
refer to any individual, held, tbac tbe jury 
must look at the whole poem and must take it 
as a whole, and that (bey must read tbe poem 
as reasonable men. and should see whether it 
was capable of the construction put by tbe 
prosecution. Held, also, that it was not neces¬ 
sary that the whole world should read it as 
libel, but it is sufficient that these who knew 
tbe accused would consider it to refer to the 
complainant by putting a reasonable construc¬ 
tion on tbe poem. EMPRESS v. Kali PrasannA 
KABVA Bisharad. 1 C W.N. 465. 

(46)— Penal Code, $. &00^Defamation by a 
pleader in pleadings. —A pleader or Mooktyar 
is not liable to a charge of defamation, if, rely¬ 
ing on (he statements of bis client, be intro¬ 
duced into a pleading in good faitb, a defama¬ 
tory statement. Queen v. Christian, 2 N. 
W.P. 473. 

(49j--Penal CodeyS. ^99--De(amation--Pleader 
calling the other side notorious wrong^doer^^ 
in course of letter to the Magistrate^ Good 
/aif/i--A/a/ice.—When a ploader is* charged with 
defamation io respect of words spoken or 
written while performing bis duty as a pleader 
tbe Court ought to presume good faitb, and 
not bold him crimin.ally liable, unless there 
is satisfactory evidence of actual malice, and 
unless there is cogent proof that unfair 
advantage was taken of bis position as pleadett 
for au iudicect purpose. A pleader represent¬ 
ing a complainant wrote to the trying 
Magistrate to enquire when tbe latter would 
take up the case for trial; and, in tbe letter, 
described the accused as a “ notorious wrong¬ 
doer.’* A complaint was then filed against 
* the pleader for defamation: and the Magistrate 
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finding that the ploadet was not then acting 
as a pleader, convicted him of dolamation . 
Held, affirming the conviction, that the impu¬ 
tation was not made by the accused as a 
nleader. EMPEROR v. PURUSHOTTABI DASS. 

9 Boro. L.B. 1287=6Cc.L.J. 3®’^ 

10 M. 28. li.) CF-. 36 C. b75= 9 GL J 259 
130.W.N. 340 = 9 Cr. L.J. 165 = 1 lod. Cas. 

147.1 

{50)—Delaviat%on'-Slatemenls in co)«?)!atnC 
Jlbiolute priml^ge.-DofamUoty 
made by one person regarding another in a 
“mplaint presented by 

the latter are >*bsolately privileged, re 

MUTHUSWAMI NAIDU, „\,o 

iQd.Cae. 757 = 13 Cr. L.J. 293=37 M 110. 
(Foil.. 38 C. 880, G L.J.Q.B. 727 and 1 A.C. 

307, R.) 


{ 5 i\-Penal Code. s. m^rVilmss. privilege 
of—Defamatory statement made m tt.itness-bcx 
—S. 132. Evidence Jcl.—(Per 
and Aikinan, J-, Hichards.J.,dmtnnng). The 
question of criminal liability of a j 

defamation lor si-.temonts m.ide 'o 
his depositions, must be deeded by ‘® 

laid down in tbr Indian 

regard to the state of law m Joglaod or con¬ 
siderations of what would be j ° the 

interest of public policy and adrom.stratron of 
iustioe. When a witness rnak^ss 'T 'an 
which are defamatory of a third /'g,, 

be convicted of defamation “"If ® ^ 
that the statement come<^ within any of 

exceptions of s. 499. I.P C. ..og 

Baboo Qanesh v. idungee Barn. U B,L,H_ 32B. 
P.O. treated as obtfer. If it bad been the 
intention of tbo Legislature to extend to com 
munications made by wiinesses in 
box the privilege of freedom "6 

tbo subject of a Civil or Criminal trial, they 
could or would surely have aroplmcd s. 13i ot 
Act I ot 1872. The absence of the eoacimeot 
is conclusive that it was omiUe r —The 

of set purpose. Per Ricliards, J. . 
ptincijle is. and public policy 
witueeses should give tbeir 
from any fear of being harassed y 
on allegitiou. whether true 'Jf/ 

acted from malice. It would 
astrous to the administration of j • . 
country, if a prosecution could 
against every witness, who pave gakok 

Court of Juetice. eoS-29 A 

PRA80DV BANKS LAE 4 A L J^ I39 
885-6 Cr.L.J. 197 -A.W N. 1907. 239- ■ 

13 Or. L.J. 25-13 Ind Cas 21'' 

18 Or. L.J. 494 = 15 Ind. Cm- 494-244 P u 
1912=6 P.R. 1913. Or.-31 P.W.H- 
Appr., 18 Cr. L.J. 275 = 14 Ind Oas. 659 23 

M. L.i. 89-llM.L.T. ^ il w! 

R., 86 M. 216=11 M.L.T. 416-1912 WJJ- 

N. 893. 10 Or. L.J. 609-4 Ind. Cas. 160 

O. 0. 808.] 

• (58)-Penal Code, .. 

iMfit by a witness.—A witness .-t^ments 

••QQldd lot defamatioo in reepcot o! t 


Defanmtloo-“Cow(i>4i^^<i* 

made by him when giving evidence ® 
nroceedinc OUEEIS-EMPRESS V. BABAJI. 1/ 

B, 127. [Diss- 14 P R- ‘®93' 

0 W N. 911 -2 Cr.L-J.459 = 2 C.L.J. 105 . 

17 R 573 • R. 19 13. 51. lO B. 340, L.B.B. 

1893-1900. 247. fW N 

C 262.1 L.B.R 64. 3L.B.B. 265, A.W.N. 

1907, 235 = 29 A. 685 = 6 Cr. L.J. 197-4 A. . 

J. 605.) 

(53i-Pe«flI Code. s. 499 -De/flwafton- 
<ifntpments made by a icitness —A witness can- 
S^rpcosccaicd for dcfamalory siatcments 
made by him when giving evidence in the 
“itness box, Bat Tclonff. J.. expressed an 
oDiuioD that according to correct 

ITa L J^06 ; D., 19 B.717.] 


I54)-Prnal Code. s. 5Q0-Oefamatory slat^ 
rnenls made by witnesses in a Court of 
WUni. in i Cu.. '^r^uile^n s 

secuted for defamation in 

.9Cr.LX« 

14 Cr.L.J- 100=18 Ind. Cas. 6G0.] 

by the witness voluntarily anu uj 

his own purpoee. ““J ^ privileged. 

(561-CZaim before elders-DefendanVs^ 

sfs-fSsSSss 

2it“e witnMs deposing that the wom« bjd 
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judicial proceeding, it was privileged under 
renal Code, •.. lyo, els. 8 and 9, as having been 
apparently made in good laitb ; the complain, 
ant bad herself taken b'-*r case of breach of 
pr.irnise of marriage before theeldora and hence 
they might be held to have had a lawful author¬ 
ity over her for the purpo>es of her c.i^e ; but 
the defamatory statement having been clearly 
made in the defcudaiu*.-. iuterc-sts, his witness 
was not li,^:.io to a prosecution for defamation 

I ‘ 

(57) Party to a judicitl proceeding ~ Privi¬ 
lege,—Tho ninth exception to s. 499, I.P.C., 
modifies the principla of the Engliah law that 
parties to a judicial procetdiiig cannot be held 
liable, either civilly or cnmiiiany, for defama¬ 
tion on account of siatemcuis nr imputations 
mado m their capacity a.s litigants which afiect 
the character of third persons. They are pro¬ 
tected only If they show that the imputation 
la made in good f-iiih, i e.. with due care and 
caution. PatEH MUH.^MiIAD v. Eill'UESS 

S Ct. = 3l 

P.W.R. 19li! = 15 Ind. Cas. 494= 13 Or, L.J 
494 = 244 P.L.U. 1912, 12 Cr. L J. !93 = 10 

P°R. 

(58) —J’udiciaZ proceeding^Delamatory state- 
inentby wifnesses.—No defamatory statement 

by a witness IS proiecied unless it is made in 

good faith within ibo mcarjiog of the exceptions 
to s. 499, l.P.C- The true test of immunity 
in the case of wimesses. as of other persons, is 
whether an exception to that section is esla- 
bhshedia its entirety. MAYaDaSv, EMPRESS, 

B.L.R. 321, PC.. R.) 
(F; 5 B-K. 1913 = 31 I’.W.R. 1912 = 15 Ind. 

,n ^^ ^ 494=244 P.L.B. 1912, 
193 = 10 lud. Cas. 682 = 7 P.W.R 

1911, Cr.) 

(59) —Penaf Code, $. 499, excep. 9—Pend¬ 
ing judicial proceedings — Privilege. — \ShetQ 
a complaint regarding the complainant’s 
management of Deudsfanam was pending, held, 
that it would not, necessarily, amount to 
defamation to say that the District Judge would 
not have appointed the complainant to the com- 
oiittee. had he been aware of the fact, and that 
the statement that the complainant being a 
member of the Marava caste was the reason 
foe the investigation was also privileged. 
filVAN SBTHU BaYAR V. SHANUUOAM 
PlLLAY, 1 Weir 611. 

(60) Penal Code, s. 499, expl. — Defamatory 
aiatemenls in a statement made by the accused 
tinder s. 342, Crim. Pro. Code, privileged.— 
Statements of a defamatory obaraoter made by 
an accused person inthe course of the statement 
which be is invited to make under s. 342, Grim. 
Pro. Code, are privileged. In re PAYINI 
OheLLATa. S M-L.T. 256 = 9 Cr.L J. 276 = 1 
lad..Cas. :i48. 

{61)—Penal Code, ss. 499 a«d 500—Defama- 
(*ofi—Party to a suit, privilege e/.—Where, 
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when the complainant was cross examined, the 
acouseo a vakil, at the instance of the accused 
asked the complainant whother he had not 

“ cnmit. t! offence, held, 
that the principle of English luw that do action 
for Jibei or slander lies, wheili'f Hgain.st Judges 
counsel, witnesses or parties, tor words written 
or spoken in the ordini.y o mrse of auv 
proceedings, before any Court or trihuna'l 
recognized by law.” applies to India, and that 
the action of the accu^^ed was privileged and 
that he is not liable to be prosecuted for 
defamation under a. 600 nf the Penal Code 
1 UND MaRAZU PUNTULU V. VeNKATA- 
RAManaaiyar. 19MLJ. 2l7 = 9Cr.L.J. 389 

f-R-. 36 M. 

'^’■*^•393, 13 Cr. 
\T ^9=U M.L.T. 416 = 1912 

M.W N. 476 = 14 Ind. Cas. 669.1 


162)—Pcnai Cede, ss. 499. cxcep. (9), 500— 
Defamation—Parly to a suit-Privilege—Good 
faith—Cnm, Pro. Code, s. 198—Person ag- 
gruved—Master cannot sue for defamation 
0/seruanf.—Plaintiff to a suit is nnt privileged 
under excep. 9 to s. 499. Penal Code, 
unless the allegatioDs made in tho plaint wore 
made in good faith. A plaioiifi io a reut suit 
made the following allegation in bis plaint: 

In 1310 F. the plaintiff gave evidence in 
defence of Sub Inspector, G. In consequsoce 
of this, defoodaiit M became exceedingly 
snnoyed with the plaintiff and the servants of 
the defendant began to oppre?s the plaintiff in 

all manner of ways.and by threats of con- 

fioing him and of having him disgraced by 
beating, realized this amount from him.” On 
the basis of the above allegation M made a 
complaint under s. 500, Penal Code. Held, 
that the allegation defamed not M but bis 
servants, and action for defamation could not 
be sustained at the instance of M. TiL KAN- 
CHAN V. EMPEROR, 8 Ind- Cas. 220 = 11 Cr L. 
J. S94. 

(63) —Penaf Code. s. 500—Defamation — 
Parly to a suit—Indian Oaths Act, ss. 5 and 13 
—Giving defamatory and untrue answer tuilhout 
good faith. —It is opposed to public policy to 
prosecute a party to a civil suit, who is under 
an obligation to speak the truth under ss. 5 and 
13 of the Indian Oaths Aot. in answer to ques¬ 
tions put to him by Court, for defamation in 
respect of such answers, even although such 
answers are not true and be not made in good 
faith. But he may be liable to prosecution for 
false evideoca if he spoke falsely. In the matter 
0/ ALRAJA NaIDU. 30 M. 222 = 6 Cr.L.J 130. 
(11 M. 477. F.) [Oiss., 13 Cr.LJ. 494 = 15 
Ind. Cas. 494 = 244 P-L.R. I9l2 = 5 P.R. 1913, 
Cr. = 3l P.W R. 1912, Cr. ; F , 9 Cr.L J. 385 = 
19 JI.L.J. 217=6 M.L T. 15. 1 Ind. Cas. 799 ; 
R., 36M. 216 = 1912 M.W.N. 393=11 M.L.T. 
416. 13 Cr.L J. 275 = 14 Ind. Cas. 659 = 23 M. 
L.J. 39 = 11 M.L.T. 416=1912 M.W.N, 476.] 

(64) — Penal Code, s. 500— Statement made by 
toilnesses to police officers in investigation by 
police,— A defamatory statement made hi 
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Defato atlon—continued. 

answer to the questioa by ft police officer, m 
the oourae of fto investigation, is a 
oommuuiofttioa, because suchn potsoo ‘s bemod 
by 8. 161, Grim. Pro. Code, to answer 
oLskioos put to him. except 3uoh *3 
tooriminatc himsoU, and is. tbecefore. entitled 
to tbe protection wbioh the law gives to I 

es QUBEN-EUl'RESS v. GOVINDA 
18 M^23S = 1 Weir 587. '^ ^ 

.15 Ind. Gas. 494 = 5 P 1913. 

T. w iqi9 = aL P.W.R. 191^1 Cc.; 99 0. l-H 
-5 OWN 80i, 9 Cr.L.J. a85«=l Ind.Gas. 799 
317’ = 6 M L.T^IS 

.13 Cr.L.J. 375 = 14 ‘iJO-U M.L.T. 

416=1912 M.W.N. 476. 3 L.B.R. 265.3 0.0. 

80 .] 

( 65 )-PcnaI Code. s. 499-Accused 

bp Coimsei making defamatory 
rt «)if«ess —A person, who was being defended 
by a Couusol. interfered during the c^oss^ 
nxaminatioQ of the complamauc 
Rtossly defamatory siaiements teBpecuog hi 
Eaoter The sLements were not rue -d 
were nob made in his defence to the charge 
Feld, that tbe occasion which ihe accused 

made the statements was < :.u 

(bat the words were not uttered m go 
bub miliciously and that the ^gg 

proteoled by any of M 4l4 

Penal Code. HAYES v. CHRISTIA^. IS M, 4i 

-1 Weir 588 = a \ 

36 M. 216 = 14 Ind. m w?N. 

13 Cr L J- 275 = 23 M-L.J. 39*1912 M.>v 

799, 3 L.B.R. 255. 1 Weir 589.J 
(66)-Penai Code, si. 52 

Difamalion-Counsel nr 

Questions in cross-examtnat.on i/ to e 

iiinstructions-Queshon based «« 

-Good faith, presumption- 
atleniion"-Wrong ‘"/«7""7-®Sallv^n tbe 
proof of where iuBtruotions 

Se vSy commonly inaccurate 
would certainly be at least as much 
acting on hia own recoHeotion as on specific 

inBtfuotioQB in putting h« 

in oroSB-examination; and beoftuee he hw 

merely drawn a wroog abaenoe of 

recollected, that, of itself, in . . -f tjje 

ezpiees malice, ehould not ^“5 P 

niSth exception to b. 499 of the ■ 

When a pleLer U charged with while 

cespeot of words spoken to w 
performing hie duty as » S 

ought to presume good faith and 
criminally liable, unless there '® 
evidence of actual malice, and unle * 
oogeot proof that unfair advantage was tak®o 

of hia pSeition as pleader for P“'S5 c‘ 

UPBITOEA NATH BAOOHI V. EMPEBOB. 86 O. 

878-18 C.W.N. 310=9 O.L.J. 2®9“® S'* "’i' 
168-1 Ind. Cat. 1*7. (19 «• 

1887, y.) [y., 41 0. 

Ot. L.J> 838 - 80 Ind. Gaa. 1006.1 


Defamation—coMfinned. 

{67)-Pe>iaf Code. ss. 499 and 500--S<««e- 

uienf utfldc by aperson in ° ? nf^the 

his pleader shortly after the 

case, xchelher amounts to Oil ofhnce 

Legal adviser and client, relationship of . h no 

long fasfs.-Where tbe accused, sbortl> a w 

Che disposal of a criminal case 

brought by one B. stated openly, manswe^to^ 

query of h,a pleader in ®^^®;'J*' 

of the criminal case was due to the fai. ^ 

some one of the accused’s 

social gathering that B’s daugbloc-in-law h.ia 
and h/was subsequonUy P-s- f <or 

was made in answer to a '^'^^ura question pu 
1087=4 Ind. Caa. 27 = 10 Cr L J 475. 

is that It concerns the P'i‘’‘‘® ^ their 

tration of justice r? of Jufuceshould 

evidence on oath m a Co ^ being 

not have before their eyes the 

harassed by suits ^MAtlJAVA 

except the prosecution for petju y 

V. 8BSHA SHETTI. 11 M, 477 1 gg 

[Diss., 320 766=9 C.W.N. 911 ^ cr. 

LiiC.L.J. 105, 14P.R.1893,Ct.. iV. «.• ^ 

L.J. 494=15 R\9i217 B. 

127. 30 M. 222 = 6 Or. J.J- 130- r,, 

1900. 206 ; Appf.. 16 ^ igo,, 235- 

J?a“^cVri a^ffw.N. aa4. 

^7 3 i.^b.e »ea, 

1 Weir 689; Expl.. 16M.63-i weir 


protection of 9;. "aSr aod atten- 

there was good faith (* niaking tbe 

tioo) the °L£“ ?nto oonsideration. 

u o!w?5. 8*0.9 ai,.,. 989; 
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Defamation — continued. 

iS . 25 B. 90 = 2 Bom, L R, 653, 22 A. 234 3 
L B.R, 265. 9 Bom. L R. 1287. A W.N. 1907. 
2:!5-2r' A. 685 = 4 A.L.J. 605.] Without 
inifi jrtmq into this carefully considered statute 
'L ' Miles of the Common Law of England based 
"ti put lio policy, a witness ID India is adequately 
pr u. c:e(] by the Exccjts. 1 /o 9 in s. 499. where 
' 1.0 defamatory statement is not untrue to the 
lino.vlcdge of the per.«on making it. If it is 
untrue, the real offence committed is that of 
fal = e evidence; and the Court will not allow the 
on (s of proof to be shifted by the prosecution 
h.aving recourse to s. 499. In re Nagar.iI 
Trikam.TI, 19 B. 340. [R., l Weir 589 ] 

(70) —Pettflf Code. ss. 499, 500—P/enrfer 

putting defamoli^riiquealions.—Whczc a pleader, 
who was defending the accused, put a question 
to the comphiinaut whether be bad been impli¬ 
cated m a case of rokbery. held, that the pleader 
wa.-> not guilty of defamation. Vknkat .4 
N'U.iSIMM.AM V. VENKATASUHARAYUDU 1 
Weir 587. 

(71) —Pcjtaf Code, s. — Privilege of 

uiiganU making irrelevant and niaficjoHS stafe- 
menti tn pleadings, eriaence, cfc.—It cauDOtbe 
to the public advantage that litigants should 
be free to iDsert any matter they please into 
their pleadings, applications and affidavits, or 
to make any stalomont they like in the witness 
box. however irrelevant, scurtilousor insulting 
they may be. and then claim absolute privilege 
with success; and the question of their innocence 
or guilt must be decided by reference to the 
provinces of s. 499.1.P.O. Mya THI v. HENRY 
PO SAW, 3 L.B.R. 268. (2 W.R. Or. .36, 3 W. 

C. 867, 5 C.W.N. 
•293.8 C.W.N. 292. 9 C.W.N. 911. 22 A. 234, 
P.R- 1887, Cr.. 41. P.R. 1889 Cr. 129. 131 P. 
E. 1389. P.R. 1893. Cr. 64, F.; li B.L.R. 321. 
15 C. 265, 14 B. 97. 27 C. 262, 3 A. 815, 17 B. 
127. 17 B. 573, 19 B. 340, 28 A. 331. 19 A. 200 
10 M. 28. 11 M. 477. 16 M. 416, 17 M. 87, 16 

M. 235. 421 P.R. 1879. i?.) 

(72) —PcMflf Code, s. 5Q0~Defamation~ 
Sfafewienf made in pfarnf.—Statements made 
by the parties to a suit in the pleadings are not 
privileged and a charge of defamation is 
maiotaioable in respect of them. Kalikath 
Gupta v. Gobinda Chandra Basu, s C W 

N, 293. (23 C. 867. E.. and 14 B. 97. Diss ) 

[E.. 40C. 433 = 17 C.W.N. 297 = 14 Cr. L.J. 
100=18 Ind. Cas. 660; R., 3 L.B.R. 265.] 

(73) -Pe«af Code, s. 499, excep. 9—State¬ 
ment made in an affidavit. — A defamatory state¬ 
ment made in an affidavit is not privileged, if it 
was wholly irrelevant to the inquiry to which 
the affidavit related, GiRIBALA DASSI v. 
PRAN Krishto Ghosh. 8 c.W N. 292. (ii b 
L.R. 321. R.). [R., 8 L.B.R. 265.] 

(74) — Penal Code, s. 499— Privilege of accus¬ 
ed.—Witnesses can be prosecuted for giving 
false evidence, if they make false and defamatory 
statements while under examination. This 
oouree cannot be followed in the case of accused 
persons. Ad accused person can claSm qq 


Defamation—confinued. 

special privilege beyond what is provided by the 
exceptions to s. 499 of the Penal Code. Per 
Moore.J.—In principle, there is no solid distinc¬ 
tion between the respective cases of counsel, 
witness and party, and a person accused of 
crime is protected in regard to statements 
made by him m meeting the charge brought 
I against him. Per Subbramania Aiyar, J-NaDU 
' Goundan V. Nadu Godndan, l Weir 589. 
[R.. 13 Cr. L.J. 275 = 14 Ind. Cas. 659 = 1913 

-‘6 = 11 M.L.T. 416=1912 

•* #N» 3d3tJ 

{’15',—pefamaiion — Exhibiting effigy and 
seating it with shoes, —The making and publicly 
, exhibiting of the effigy of a persm, and beating 
It with shoos, amounis to defamation. PlTUM- 
; BER Doss v. DWARAKA PERSHAD, 2 N W P 
433. [O., 10 A. 425 ] 

(76) Penal Code, s. 500 — Imputation of 
adultery to woman—Medical examination of 
woman —ka imputation charging a woman of 
being pregnant by adultery is defamatory, (8 
B.H.C. 168, D ) There is no law empowering 
a Court to order the medical examination 
of the complainant in a case such as tbo above, 
with a view to ascertain the truth or otherwise 
i of the imputation. QUEEN-Empress v. 
PUDMON. Rat. Uo. Cr. C. 474=Cr. Rg. 33 of 
1889. 


{ID—Penal Code. se. 499. 600—De/amafion 
— Statement about the ability of a person 
j working under a photographer. —Where the 
' complainant published that he was able to 
take photos as good as the accused, because he 
had under him a person who had been a servant 
under the accused, and the latter published a 
notice to the effect that the employee spoken of 
was employed by him to clean bottles, cups, 
glasses and do other things, but bad no know¬ 
ledge of photography and that the complainant 
could not have improved in budineas, merely 
because ho had engaged such a boy, held that 
the notice was not defamatorv of the complain¬ 
ant. In rc Madan Singh. 1 Weir 593. 

(78)—Penal Code, s. 500—Defamation—Pub¬ 
lication of statements that the complainant was 
convicted of theft and sent to ;avf.—Where the 
trustee of a temple wrote on a post card that 
the complainant, the archaka of the temple, 
was convicted some years previously and bad 
been sent to jail for theft of idols belonging to 
the temple, and the card was received by the 
complainant in the ordinary course of post and 
the statement was published in order to fore¬ 
stall the complainant from setting up his rights 
in regard to joint archaksahip. held, that the 
accused was not guilty of defamation, inas¬ 
much as the statement was true and as it was 
no more than the publication of the result of 
proceedings in a Court of Justice, which is 
specially declared to be no defamation by s. 499, 
exception 4, In re SlNGARAJU NagabhdsH- 
ANAM. 26 H. 464=1 Weir 611. 

(79)—Penal Code, s. 499, excep. 8—Re¬ 
porting immoral eondust of medical officer,— 
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Oefamation-'Continued. 

BrlnginR to the notice of the Deputy Gommig- 
flioner the fact that the oomplainaot. a Jlodioal 
officer in oharge of a Hospital, was leading an 
immoral life and to ask lot his removal, le no 
defamation and comes within the 8 th exception 
to 8 . 499. l.P.C. JANGBLAL V. DEWAJEB 
PATEL, 7 C.P.L.R. Cr. 20. 

(80)-PenafCode. ss. 499. 500-Dfclar(Hion 
of inferiority of one caslc^Defamaiion. An 
expression of opinion by the menibers of a 
cJte that their caste is superior to another 
caste is not such an imputation as would 
warrant a conviction under s. 500, Penal 0°^®- 
Where, consequeut upon such declaration, tde 
members of the other caste are put bo incon¬ 
venience by the refusal of the vilUge servants 
to serve them, the remedy is a suit lor damages. 
In re VENKATA RBDDI, 1 Weir 575. 

(81)-Penof Code, s, 499 -Complaiuf of de/n- 
mation^ Dismissal of the complaml on f/ie 

ground of accusei's privilege—Vabdily. ^bera 

an imputation on the complainant 

made and published and it is prima facie de.ama- 

tory. the Magistrate should issue » 

to the accused unless it is distinctly admitted by 

the oomplainaot that the accused is privileged- 

Under 3. 105 . Evidence Act, when a 

accused of any oBeuce, the burden of 

the existence of circumstances bringing the 

case within any of the exceptions contained la 

the Penal Code is upon that person, 

Court shall presume the 
oiroumstaoces. In re PERIASAMY KO • 
TBVEB, 1 Weir 580. 


( 8 l.a)~Pe«uI Code, s. 

tory stateimnl-Repealing the 

in ajudicialproceeding—ilerger. The 

of merger has no place in criminal ‘a'^; Wh®re 
a person first makes a defamatory • 
and repeats the same as a witness in a i 
prooeediog, it cannot bo held that the P . 
Safe remedy is limited to Persecuting the 
accused for perjury. As the oSences are distinct 
and are committed on different da : 
cased is liable to be prosecuted ‘ot 
In re Pebiasamy KOTAS.tMY Tbver. 1 Weip 

S80. 

(82)-i^e«ai Code. ss. 499 . 500-De/amali^ 
against a public servant to the ff at Ate 

iStrowed f^his superior .-To 
mentto a superior officer that » 

servant bad borrowed lor ^*.®)“'“?®'*‘nj»oattment 
from persons connected with ^ . d.q 

would amount to defamation. KaiSHNA RAO 
y. APPASAMI AIYflB, 1 Weir 883 

( 88 )-PenaI Code. s. 499. 
ment regarding Oie complainant ^ * r%ther 

Moused along with a great 

persons held a meeting, f .oi,bioh 

to the effeotthat • the Nilagin people 

the complainant belonged do no . 

the oaete ’ to which the accused and Mabrattas 

belonged. ‘ but that they eeem to belong 
to be • diyieion inferior to that to which the 
146 


Defftm&tioa— continued^ 

complainant claimed to belong. This 
3 i 0 D was arrived at after inquiry made at a 
caste meeting of which the complainant had 
notice. Held that the accused did not act 
with malice, and that they joined in the 

resolution in good faith, as a caution, ° 
inlormatioD of the membersof th-at community. 
SALBR M.\NNA.II row V. C, HERO.JEE ROW, 

1 Weir 6i4» 

( 84 )—Dr/cndtinl in civil suit charging Judge 
with conspiracy with 

the defendant in a civil suit, m bi= 'J‘®° 

petition to the Deputy Commissioner cha ged 

the Munsifi trying the case with oon^iraoy 
with the plaintiff to get up a f.'lse case out was 
not able to prove the charge ; 
rightly convicted of delamabion. f 

v. EmPUBSS, 21 P.R 1887, Cr. (16 F-R. 187 , 

R.) 

{ 85 )-Intenlionally giving false evideMe 
Perjury.—A witness cannot he prosecuted fo 
defamation in respect of statements made y 
him when giving evidence in a judicial 
ing. though a criminal prosecution would ho or 
pefjury if the evidence so inientioi^Uy 

false QUEEN EMPRESS V. MlMfc. SI. L.B K- 

1893-1900. 206. (17 B. 137. 11 M. 477. It.) 

t36)-Penal Code. s. i99-Merger of defama- 
tion in an offence under s. Ibi.-A 
of delamatioii cannot be dismissed oq 
L ochiiical grouud that the offence of doU“i»tioQ 
charged against the accused merged in an 
puu^sUole under s. 183. Penal Code for wh.oh 
previous sanction was rrqiiired under s. 93 
Grim. Pro. Code. KRISHNA RAO v. AlPA 
S.aMI AIYaR, 1 Weir 583. 


Penoi Code, s. .“iOO, excepfiou 8— 

D^^lmation - Privilege - Proof 

Where a defamatory ** “ 

B-) 

f881-Pena( Code, s. 499 -D«/awa(mn - 

hfi" n«“x° a°i<i Lm .b« peusl- 

( 891 -Penaf Code. s. 499 -Conuiclion for 

de amnlion-C^ar-ge not setting forth the parti- 
tT^lc^sionof the commissionof dejnmation-- 

„n . obarge'wbiohset oat mb'^M of 

fJrth the particular ooooeion on which the 
toatioS ^ »id committed, so 
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Defamatioo— continued* 

as to sivc tho accaseJ persoo an opportunity of 
(Ipfu-nciirjR him-elf with reference to the oBence 
alicjol to bavoboon commitced by him. Where 
if ailfg<^d that the accused, who was the 
ccilK uiing punchayal of bis village, had defamed 
ill) coznplainant by giving him a chowkidari 
receipt iu woicb he was describ-^d oy the designa- 
t!ou ol' Jir\thi-7l Ba7ii'i,'hHd, that the delivery of 
b\}ch a receipt to tho oomplamint bimself was 
not ;t publication such as could make him liable 
to pani.sbm 0 nt for defamation. Where, in s. 2, 
it wa9 found that the people ol the rom- 
plainant's oaste his been at first described in 
the census papers as ‘Brithial JJaiiia,’ but that, 
on the application of his caste fellows, the name 
was afterwards changed into * Ghanda 
held, that io the absence of proof that the 
accused had any information of the alteration 
80 made in the complainant's caste desigoation 
in these papers, it wa^ to bo presumed that the 
accused, in describing him a "Brithiai Dania/ 
used the expreasion io good faith ; nor could the 
subsc(]uent omission to apologise for bis in- 
adverient use of the expression be taken as an 
indication that the accused used the expression 
at the time with a malicious intentioo. BISH< 
WANATH Das V. XeSHAH G.VNDHAHANIK, 30 
C. 402»7 C.W,N. 74. [i?„ P.R. 1910, Cf.*6 
P.W.R. 1910, Or.] 

(90 )—Pencil Code, $• 499 — Defamation — 
Provnice of Judge and Jury.—The question of 
the physical aod moral, as distinguished from 
the legal character of the act of a person accused 
of an oSouce under s. 499» I P,C., is like those 
which arise under other sectione of the Codei 
one to be determined by considerations and 
inferences drawn from common experience 
rather than from rules of legal construction. 
What the imputation was which a man intend* 
ed to convey who did not directly express it, 
and whether be believed or had reason to 
believe that the imputation should produoe a 
particular sentiment or opinion on the part of 
those to whom the communication was made 
are matters of fact, or inference from fact, 
belonging, where the judicial ianotioDS are 
divided, to the province of the Jury. Whether 
(be imputation thus found to have been made, 
and whether the harm thus found to have been 
the expected and probable result were such as 
to satisfy tbc definition of the offence of defa- 
matioD, would be questions for the Judge. If 
the words of signs employed could have a 
legally defamatory sense be would, in England, 
be bound to submit them to the Jury, The 
Jury instruoted as to the law would find whe* 
ther the language as they understood it coneti* 
tuted a wrong. In re PlTAMBER, Rat. Uo. Cr. 
C, 140. 

(91)—Criw. Pro* Code, 196'^Defamalion of 
wife^Husband whether an aggrieved pnrfj/,— 
Beldy by the Full Bench {Banade, J., Diss.) 
that a husband has a right to lodge a com* 
plaint about the defamation of bis wife, as he 
10 a person aggrieved by an imputation of 
UQobaatity to bis wife with whom he is living. 
OBHOTAIiAL LALLITBRAI V. Nathabhai, 2B 


Defamation—confined, 

B, 151 = 2 Bom. L.R.665, F.B. [Dtss., 32 0* 
426 = 8 C.W.N* 615; F,. 15 M.L J. 224 = 2 
Weir 231 = 2 Cr. L. J. 381; R., 3 C.L J 33 = 3 
Cr. L.J. 187, 9 Cr. L.J. 450 = 3 S.L.R. 15, 10 
Cr. L.J. 263, 1 lod. Oas. 941.] 

(92)—CriTJt. Pro. Code (1882), $s. 198, 345— 
JMfamation of wife'^Competency of husband to 
ptefer contptatnt.— Where a married woman is 
defamed by the imputation of uuchastity, her 
husband is a parson aggrieved by the defama* 
ciou, upon whose complaint a Magistrate may 
take oogoisanco of tbs offence under 8 . 198, 
Ohm. Pro. Code. Chellaai Naidu v, 
Ramasami, 14 M. 379 = 2 Weir 230 = 1 M.L,J, 
242. [P., 25B 151. 15 M.L.J. 224 = 2 Or. LJ. 
381. 10 Cr. L.J. 263,] 

Defamation of wife — Husband's right 
to complaint —Under s. 499, I P.C., the reputa¬ 
tion to be harmed must be the reputation of 
the very person concerning whom the impu¬ 
tation IS made and not of some other person* 
A husband cannot be considered to have been 
harmed in his reputation by a defamatory 
statement about his wile, nor could a father 
be considered to have been harmed in his repu¬ 
tation by defamatory statements about bis 
daughter, Daud v. Empress, 22 P.R. 1861, 
Cr. [R., 39 P.R. 1887. Cr.] EMPRESS v. 
Imam Baesh, 39 P.R. 1887, Cr* 

(94)—IF/to 7 my prosecute for — Crim. Pro. 
Code (1882), ss, 106, Aggrieved'Uo be 

treated as equivalent to person injured.”—The 
reputation of a living persoo who is an adult 
and $ui^'urt 3 is exclusively within bis own pro¬ 
tection, If he does not take steps to defend it, 
no one else can. S. 345, Code of Criminal 
Procedure shows that (be only person who can 
compound a prosecution for defamation is the 
person defamed, and indicates clearly the in¬ 
tention of (he law to leave to every one the 
exclusive right of vindicating bis own reputa¬ 
tion. The word ''aggrieved'* ins. 198, Code 
of Criminal Procedure, in oases of defamaiion 
must be treated as equivalent to the expression 
person injured," the object of the section 
apparently oeing to limit the righto! complaint 
to the person who has suffered the injury, 

Queen-Empress v. Nqa Shun, L.B.R, 
1872-1892, 617. 

(95)—Peuaf Code, s.500— Defamation — Crim. 
Pro* Code (1898), s. 198—“ Person aggrieved 
Defamation of subordinate officers of the A/uuici- 
palily—Right of President to complain. —Where 
a newspaper published statementsi which were 
alleged to be defamatory, of specific acts of 
negligence on the part of (he Health Officer and 
bis subordinates, 7iefd, that the President of the 
Municipality was not a persoo aggrieved within 
the meaning of s, 198, Crim. Pro. Code, by the 
statements made against (be subordinate 
officers, merely because he bad a control over 
those officers, and that by the imputation made 
against his subordinates, his conduct and 
adminiatration bad not been impugned. BEAU¬ 
CHAMP, H. E. V* C, M. J. MOOBE, 26 H, 48= 

2 Weir 232=1 Weir 598 = 12 H.LJ. 41I* 
[R.. 11 Or* L.J. 594=8 Ind. Gas* 23Q.] . 
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Defamation—conitnuc (2. 

(9e)_PeRaZ Code, s. 499. exceps. 9 nnd 10— 
Presumption of malice —Ooosci<ms violaiiou of 
law to another’3 prejudico is auflicient. thoURb 
th6re may ha no idaHcs in When deta- 

matocy wotda arc pri»ia facie libollous, legal 
-malice must be presumed uotil a case of 
ptivilege ia mado out r.y the accused. In re 
PAL\NI ASAttl. 1 Weir 613. 

m)-Penal Code, ss. 499. 500 -Presumption 

of malice—Rebuttal.—khhoar-h when defama¬ 
tory words. pri/ua/acis, are used, malice may 
he presumed, still that presumption may be 
rebutted by other circumst mcos negativing 
deliberate intention to barm the reputation of 
the person defamed- In re ANTHONY ItOD* 
-GERS, 1 Weir 607. 

(93)-Pena2 Code, ss. 499. 500 —Oefautofion— 
Good iaxth—Absence of reasonable cause. -The 
absence of reasonable cause is evidence of the 
absence of good faith. Whore the accused in¬ 
formed the polioo and other persons that be 
suspected a respectable shopkeeper aod bis 
family of having committed or lostigattd Iho 
commission of a burglary. /icW that the infor¬ 
mation to ihe police was privileged, if luide 
ID good faith, but that to other people, was not 
privileged. HIGH COURT ^OCEBDISOS. 
2710 APRIL, I8d0, No. 789, I Weir 607. 

,99i_Pcnol Code. s. 499. eiccp. S-Accusa¬ 
tion preferred in good faith to authorised per- 
sons. -Tne compUinant. who was charged by 
the accused with having teoeised bribes, prose¬ 
cuted the latter for detamaiioo. The accused 
tendered three witnesses to prove that the com¬ 
plainant received briboe, but tbo Magietcaie 
bolding that they stood practically in the posi¬ 
tion of accomplices, did not give any weight ^ 
their evidence. Held, that, as it appeared from 
their evidence that they paid money under 
some sort of oompuleioo, they were not accom- 
plices and that the Magistrate 
•coosidered whether the allegation ma e 7 
accused was privileged and made ^fM fide. 
MENTA KONDU BHOTHU V. CHALAMCHBBLA 
SUBliAYYA, 1 Weir 608. 

(100)-Pena2 Code, s. 499, ««ep. 8 — 

Accttsafion preferred to the 
“Where a person makes to the head 
AD acouBatioQ agaiost another, the u 
proving good faith in respect of _ 

lies on the accused, and. 
whether he so acted, it is material o c 
who the acoused was and whether he bad any 
oonoero in the matter which would juaufy 
him, in making the allegation. The 
must also show that be had reasona „ 
probable cause for making the 8®“®’ 

SAPPA RAI V. IBRAHIM BEABY. 1 Weir 608. 

(lOl)-Penai Code, s. 499..«ceP- 
matory statement to a Municipal Counc^- 
The aooused charged the oomplainant witn 
ttaipass in respect of a oertaio land 
UagUtrate, and in his complaint 
Abe oomplainant was oonvioted and ngotoMiy 
-fmpritoned. Ho made a similar statement to 
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the Municipal Council- Held, that, although 
it was doubtful whether the slatemeni to the 
Magistrate was nof- privileged as privilege of a 
party in a Court of law. the statement to the 
Municipal Council was in no wav privileged. 
RAMASAMI NAIDU v. RAM ACHENURUDO, 

1 Weir 612. 

( 102 )—Penal Code. s. 199. sr.ep. 0 -Defa¬ 
mation ma te as a defence in a criminal ^dse. 
Where a defamatory staieineot Wis made by 
the accused as an accu«ed in a criminal case 
for the purpose of bis dolonce. and was relevant 
as showing the motive of the comDlainanl. and 
also of some of bis witiiesse-*; held, that such 
statement being found to be true was privileged. 
MURDGES.A PILLAI v. ^ 

Weir 612. IR.. 13 

659 = 1912, M.W.N 476. 36 M. 2lb = ll M.L.i. 
416 = 1912 M.W.N. 393.] 

/103)—Prifeery charged against a Magistrate 
—Defamation—Sanction to prosecute Evi¬ 
dence Act. s. 55 -Grneral repuiation-Penal 
Code. s. 211.-B, an Honorary rate Pro¬ 

secuted A for defamation. The 
to be defamatory was a steiemoot 
A to tbe Commissioner of the * 

case where A was tried before B. 
took a bribe. B. complained under ss. 18-. 211 
and 500. Penal Code, but as 
was giveo lot a ptoeecuiion under either of the 
lormer seorions, the Magiet-.t. tr.ed A 

under 8. 500. only. Held, that 
mont made by A to the Commissioner against 
B did not amount to a erimmal Pro^cution or 
a charge within the meauing of s. 2U. 
po previous sanction of the Commissioner was 
n^essatv in this case under s. 195 of the 
Sinll Procedure Code. Held, further, that 
Evidence that B took bribes from other P^^ons 

IMPRESS V. CHBDI LAL. 2 C.P.L.R. 198. 
(104)-P«6i{cafton-PaM of * 

enquiry, tnofo ^ fhe 1at'-er may receive 

tion in the place where lai 

the petition. RAJA SHAH v. EUPBBSS. M 
P.B. 1889, Cr. 

(I 051 -C;mrpe of an offence under s. 501, 1.P. 
r —Conniefion for an offence under s. 600, l.P- 

complaint under 8 501 ^nnal 

‘'cT^P.B.lh9I,0..,A5 P.B. 

1M5, Or.] 

11061 -Pf»v»J«o«—Commun«:d<»on to a supe- 

Jr o^er -Where a police officer oommaoioa. 
Sd aSment elicited from a third party m a 
nnliea enquiry to hU fluperiot officer, A«W. that 
Si wuia not be convicted of defan«tion 

!r tSe statements were defamatory, as tb6 
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Defamation—con^inwed. 

reporl, IjHving been made in discharge of his 
duty, was privileged. EilPRESS v. SHER 
SINGH, 23 P.R. 1880, Cr. [Disl.. J1 Cr. L.J. 
204i»6 lud, Cas. 714=4 P.W.R, 1910, Cr.] 

(107) —Cnm. Pro. Code (1898), ss. 198, 439 
nnd t'2C — DefQ7nation — Prcceedvigs without 
coviplavit^Cteditor's notice on a post card to 
dema^iii debt—Irregttlar proceedvigs^Power of 
the High Ocurt to quash proceedings ollogeihsr 
on petition for ItQnster—lndmn Penal Coda, 
ss. 499 a^xd 500,— Held^ that putting forward 
oven a false claim on a post card to the eSect 
that the addressee should pay the addeesbor a 
certain sum of money which the former owes 
the latter, does not prxma facie amount to defa¬ 
mation as defined in s. 499. I.P.C. ; ihat a 
Magistrate, to whom such a postcard js private¬ 
ly handed over without a complaint as ie 
required by g. 198 of Act V oi 1898, commits 
material irregularity and acts without jurisdic¬ 
tion iu starting thereon a criminal prosecution 
under s. 600, I.P.C.; and that the High Court 
on the rovibion side can altogether quash pro¬ 
ceedings ol such a nature at any stage of the 
case. ABDULLA v, C, CLARKE. 3 P.W.R. 
1909. Cr. = l Ind. Cas 99 = 9 Cr. L.J. 154. 

(108) — Defamatio7x—Disxnissal of ccniplaint^ 
Malicious report bp a Police o^cer—His liabi- 
Hlp^Accused to prove fXccpCton^PrivUeged 
co7)i7)iuntC(X(io7i—Hoto far ^iagistrate bound to 
enquire —Ultra vires—indictn Penial Code (Act 
XLV of 18Gl!), ss. 77, 499 and 600—Crim, Pro. 
Code (Act V of 1898), ss. 1202 and 203—Indian 
Evidence. Act I of 1872, ss. 105,123,124 and 125 
^Act XVIII of )8bO—Act V o; 1861, ss 4, 7, 
24 and 42^Chi*/ C'ourr Circular No. 849-0., 
dated I5th February, 1900—Police Rules.—Held 
that a Police Ofticec is liable to be prosecuted 
and convioted under s. SCO, Peoal Code, if he 
maliciously makes to bis superior a defamatory 
report against any person, unless he can show 
that he is protected by some statutory privilege. 
But there is absolutely no such privilege for a 
Sub-Inspector of Police. A malicious report 
intended to result iu the entry of a person’s 
name in Police Surveillance Register No. X is 
in itself defamatory. Such a case is not cover¬ 
ed by the maxim—“ O^nnia presuniuniur rite 
esse acta.^^ Heidi also, that, where a com¬ 
plaint is based upon some ofBciai communica¬ 
tion. whether oral or in writing, falling within 
the scope of either ss. 123, 124 or 135. Evidence 
Act. and there is no likelihood of proving the 
commuoioation by primary and direct evidence, 
the Magistrate is fully justified in dismissing 
the complaint under s. 203, Grim. Pro. Code, 
1898* Heidi further, that, although the gene* 
ral rule in all the criminal proceedings is that 
the onus of proving every thing essential to the 
establishment of a charge against an acoueed 
lies on the prosecution, yet s. 105 of the Evi- 
denoe Act constitutes, a departure from that 
rule and makes it obligatory upon the Courts 
to presume the absence of such oiroumstances 
as may bring the aoouaed within some genera] 
or speoial legal exception, unless or until their 
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existence is shown by the accused or is admit* 
ted by the prosecution itself, So. in a defa¬ 
mation case, when once the complainant has 
proved that the accused has made a prima facie 
defamatory imputation, it rests with the ac¬ 
cused to show that be is justified in doing so. 
Per Johnstone^ C.J.— The Punjab Chief Court 
Circular No. &49 G. of 15th February, 1900, is 
ultra vires. It lays down a principle and test 
which are inconsistent with the Statute Law, 
s. 202, Grim.Pro, Code, 1898. Per miliams. J. 
—Whether the circular is ultra vires or not, 
the course indicated by it is pre eminently one 
which it is desirable and even necessary to 
adopt in the cases contemplated therein. Per 
JohnstoWy /.—Where the facts can hardly be 
known with precision to the compUinant. it is 
the duty of the Magistrate to explain the facts 
and in view of that explanation, to call upon 
him to state precisely what the charge is. Per 
II But there is no such duty of the 

Magistrate, where the complaiaant bae the 
benefit of legal assistance and the facts stated 
by him do not constitute an offence for which 
the accused may br considered responsible, 
ABDURRAZ.4K V. GaURI NaTH, 4 P.W.R. 
1910. Cr. =5 Ind. Gas. 714 = 11 Cr. L.J. 205. 
(20 M. 387. F.\ 36 C. 449, 13 B. 590, 9 O.W.N, 
199, R.; 23 P.R. 18dO, Cr., D.) 

(lOOl^Penal Code, s. 600 — Defafftaiion— 
Abatement of prosecution on the death of com^ 
plainant—Criminal Procedure Code, s. 198— 
Act V of 1961, s, 89.—Held, that the death of 
the oomplainant, during the course of criminal 
proceedings for dcfamatioDi necessarily termi¬ 
nates tbo^e proceedings. Obiter, —Heidi also, 
that 8. 89 oi the Probate and Administration 
Act, V of 1861, cohtains tbe law on the subject 
of a cause of action surviving to the repriseo- 
tative of a deceased plaintiff, and the principle 
underlying the rule laid down in the section is 
applicable to criminal prcceedings under s. 500 
of the Indian Penal Code, having regard to tbe 
narrowness of line between a prosecution and 
a suit for damages. ISHAR DaS v. EINQ- 
Emperor, 6 P.W.R. Id08» Cr.>^7 Cr.L J. 
290=112 P.L.R. 1908, 10 P.R. 1908, Cr. (31 
C. 993, F.) 

(110) -Form of defamation — Penal Code, 
$y 499 —Tbe using of defamatory expressions 
for the protection of the interests of the party 
making them is not privileged, unless tbe 
imputation is made in “ good faith/’ QUEEN 
V. PURSORAM Doss, 3 W.R. Cr. 49. 

(IlO a) —Form of defamation—Written or 
spoken defamation-^Penal Code, s> 499.—No 
dietinotion exiets between written and spoken 
defamation. Queen v. mohunt Pursoram 
Dass, 2 V.R. Cr. 36, QUEBN v. FURSOUAM 
Dass, 3 W.R. Cr. 4S. 

(111) —Nature of defamation—Penal Code, 
s* 499—“ Pufcftsftin^ ” defamatory matter^ 
Filing petition in Courf.—Filing in Gontt a 
petition containing imputations against a peraon 
oalcnlatedto injure his repatatioQfWiththemten- 
tiou that other persons ^oold read it amoonts 
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Defamatioo—continued. 

to m%kiog or publishing tho imputation witbia 
B. 499. Penal Code. The Otimmal law of this 
country as to defamation is oontainod in s. 499 
of the Penal Code, and not m the ^■»nRl>sh Law. 
p.A. GkEENB V. Mr. F. P DEL&NNEY. 14 W- 

R. Cp. 27. 

(IIQ)—l/nfrutf s('fie7nenl~Pfnnl Code. s. 499. 

—Theaconscd. an Inspector of Police, was sent 
to enquire if it was true that one Brojanath 
was a leader of dacoics. He rapocted that it 
was false, and that the bnmas of the village 
were trying to get him punished from an .11^ 
feeling. He added: “I learnt from private 
enquiries that there is scarcely a woman m 
the houses of the ba7iias who has not passed a 
night or two with the defendant Brojanatb. 
Beld. that the imputHtions were neither reckle s 

not uniustidablo, and were . 

being covered by tbe 9th exception to s. 499. . 
I.P.C. ; but the conamitment of the ] 

trial for defaraalioo under s. 499 of tho 
Code was supported under the other cucura- 

staocea of the case. I>i 
of BAJNARAIN SEIN. 6 BLR. App. 42 

W.R. Cr. 22. 

(ll3)-Oou8 probandi—Acf 
8. 27—Good /aiih —Under s. 27 of Act XVIII 
of 1862, proof of the existence of the facts relied 
on as a defence should bo given before good 
faith could be presumed in a case of 
tioo, and the onws lie" on the person ng 
tho imputation Such a person, to 01“'“ ^® 
benefit of excep. 9.8. 499 of the ?®n»l ^de, 

must prove that bo has 
Mb. 8EALY V. Ramnarain BOSE. 4 W.R. 

Cr. 22. 

(114)—XcHon for defamation— Words spoken 

in judicial vroceeding-Poltceojficer s report. 

how far evidence—Ocod faith Onus / ^ 

A civil Court can take cognizance of ao 

for damages for dolamatioo of the 

by imputation of a criminal oSence) though the 

words^complained of were spoken in a ludm.al 

proceediug. Tho report of a police ^ 

be treated as evidence that the words 
ed of were spoken, but it can not be ®y' 

the defendant's guilty and I' 

MOHENDRO CHUNDER CHUCKBBUUTTY . 

BuaBO KOKHYA DB13IA, ll W K. 0«. 

(U5)-Penal Code. s. 499 - De/amafion- 

Common abuse.—Where the "fVfe® 

moot attributed to the acou8*‘d conf»i. 
use of certain abusive terms. \LJ!^in' 

bahin-ki-qali" with reference to 
ant’a daughter, held, that the use of 
being common, could not be regarde' . 
veying any such imputation as coui , 

way harm the reputation of the , « 

whom it was used. EMPRESS v. B . • 

V.R. 1888, 36. 

(Il6)-Ps«al Cod^. «. 

-Causing of alight /mrm.-The 
cuter, and the complainant a P*®*^® • . . 
engaged in a criminal case The latter made a 
ranaik conveying an imputation on th ■ 

upon which the former called the latter a 
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“ liar.” Ecld, that even if tho expression made 
use of by the appellant amounted to defama¬ 
tion in point of law, the case came under the 
provisions of s. 95. I.P.C. EMPRESS v. 
Vansittaut. A.W N. 1883,46. 

( 117 )—Peinf Code, ss. 499. 500—Scope,— 
Although tho language of s. 499,1 P.C.. is open 
to tho most elastic application, yet, JIagistrates 
will act wisely in refusing to adapt it to cases m 
which no real harm has been done, or where a 
civil remedy might more appcopriatelv be 
sought EMPRESS V. AMIR Hasan. A.W.N. 
1883.167. tfl--29 A. 633 = 4 A.L.J. 605 = A. 
W.N. 1907, 235 = 6 Cr. L.J. 197.] 


( 118 )—Penal Code. ss. 499. 500—Defaniafion 
—Letter addressed to a legal praciitio7\er in 
reply lo the noficc of a claim oh behalf of his 
client, which co7ilains imputalioii concerning the 
client—Publication—Privileged co77iviunication 
—Impulaiion addressed lo the person himself— 
Defaming fiusband in wife's presciice aiid vice 
versa-Crim. Pro. Code, s. 439.—flefd that 
Where a person, to whom a claim is presented 
by a legal pr.iciitioner on behalf of his client, 
m replying exceeds the privilege by sending to 
the legal practitioner a letter coucaioing defa¬ 
matory statements concerning the client, the 
publication is complete when the latter is 
received and read by the If gal practitioner. Any 
one ill the transaction of business with another 
has a right to use language bona fide, which 
ia relevant to that business and which a due 
regard to his own interest makes nocessary 
even if it should, directly or by its conse- 
queoces. be injurious or painful to another ; and 
this is the principle on which privileged com¬ 
munication rests; but defamatory comments 
on the motives or conduct of the party with 
whom be is dealing, do not fall within this rule, 
lu the present case it was enough for the tea- 
pendent to deny the truth of the petitioners 
cUimontbe ground of enmity, but to go the 
length of attacking his charaotet and writing 
tbd letter, the tnaierial portions of which are 
given below, is prima facie defamfttory ana 
does not Ull within any of the exceptions to 
fl 499 Penal Code. "Dear Sir.—In reply to the 
notice dated the 9tb February, 1908, I 9t«« « 
follows--“I inspected the account of Kalka 
Municipal Office as Senior Auditor. In the 
course of the audit, embezzlements to the 
exieat of about Rs. 1,000 were committed by 
Dr J.t tbd Sanitary Officer at Kalka.,.All tbeea 
statements showed dishooesty on tho part of 
tbe Docior. I s^tated in my report that during 
ibo labt year ho must have embezzled about 
Rs 6 OCO On my report the docto.r was trans- 

ferted fr'^m Kalka.My report was subse- 

nueotlv printed and sent to tho Local Officers. 
I discharged my official duties honestly, and 
this is the reason why Dr. J. is loimically dis¬ 
posed towards me. I owe him no money not 
^d I borrow any money from him......The 

Local authorities taking pity on the pootor on 
I^couat of his old age were content with his 

transfer only. la f»ob. I. in my 
also the Examiner, recommended that be 
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Defamation— continued. 

(Dootor) .should be criminally prosecuted. 
Obifers. JJefamiDg husband in wife's presence 
ao'l viff rensa is sufficient publication within 
the meaning cf s. 499-ind is punishable under 
s. 500. I.P.G. But the uttering of a libel by a 
husband to his wife is no publication and 
consequently is not an offence under s. 600. 

I. P.C. It i-' settled law that the communication 
of defamatory matter oonceruiog a particular 
person to that person only is not publication 
within the purview of s. 499. Penal Code. Dr, 

J. V. Sher Singh. 6 P.W.R 19I0, Cr. = i0 P. 
R. 1910, Cr.=a Ind Cae. 892 = 11 Cr. L.J. 281 
(7 A. 205, P.B.. 7 C.W.N. 74. IS B. 205. F.) 

(119) ~Pennl Cede. s. iOQ—Defamalion-Pri¬ 
vilege of suitor. —In A criminal prosecution for 
defamation is respect of the statements made 
by the accu.eod as complainant in a criminal 
case, held, that a plea of privilege as suitor 
was bad as the doctrine of absolute privilege 
of statements made by suitors docs not apply 
to proceeding’ under the Indian Penal Code 
Empress v. Gajadhar, A.W.N. 1890. 170. ’ 

(120) —Penal Code. s. i99—Delamalion— 
Privilege—Wife defamed—Complaint by Aua- 
iond.—Whore the father and the brother of the 
oomplainant’s wife wore accused of defamation 
in that they stated that somebody had taken 
hold of her with imeiit to commit adultery, 
held, that the statement was not privileged under 
any of tbe exception in a. 499 of the Penal 
Code. Held also that the husband could com¬ 
plain as the aggrieved person in the above case 
and not necessarily the wife. EMPRESS v. 
MaIKU, A.W.N. 1891,188. 

(121) —Penal Code, s. 499— Defamation — 
Charge instituted by son for defamation against 
mother. —For tbe purpose of instituting a oti- 
minal proceeding under s. 499. I.P.C., a mother 
and son are not in the same position as a bus- 
band and wife. MosdrisDinv. JaganNath. 
A.W.N. 1893. 207. 

(122) —Grim. Pro. Code (1882), s. 198— Com¬ 
plaint of abetment of delamation by sale of 
printed marler. —What a complaint alleging 
the commission of the above-mentioned offence 
should contain discussed. Sardar Dyai, 
SINGH V. Queen-Empress, 8 P.R. 1891. 

Abetment of sale of printed defamatory 
matter—See Abetment, 8 P.R. 1891, Cr. 

See Act XVIII OF 1862, a. 27. 4 W.R. Cr. 

22 . 

See ACT XXV OF 1867. e. 5, 9M. 387=*1 
Weir 576 =>1 Weir 865. 

See APPLIC.4TION TO HIGH COURT, Rat. 
Ud. Cr. C. 480. 

See COMPENSATION—General, i w.R. 
Cc. 6 . 

See COMPLAINT—INSTITUTION OP COM- 
PL.AINT—PreLIAHNARIES, 10 A. 39=A.W.N. 
1887, 264. 


Defamation — concluded. 

See COMPL.4INT—PROCEDURE ON RECEIPT 
OP COMPLAINTS. 3 Bom.L.R. 676. 

See Contempt of Court, lO c. 109=10 

I.A. 171, P.C, 

See Trim. Pro. Code. 1898. s. 193, 32 C. 
425 = R C.W.N. 515 

Distinct offences—Joint trial—Defamatory 
rcsolatioD— Traosmiasion of resolutions to a 
newspaper—Concert—See Crim. Pro. CODE 
1898, ss. 233. 239, 11 Cr.L J. 135 = 5 Ind. Gas* 
436 = 7 M.L.T. 127. 

See Grim. Pro. Code, 1898, s. 350,13 C.W. 
N. 560. 

UnjustiSable and calculated to incite 
resentment between communities—Nature of 
punishment— Lapse of time— Imprisonment 
—Not necessary—See Crim. Pro. CODE 
1898. s. 439, 4 a. L R 86 = 8 Ind. Gas. 218 = 11 
Cr.L J. 593. 

See Joinder OP Ch arges when legal, 

18 P.R. 1904 = 120 P.L.R. 1904. 

Defamatory resolutions—Transinission of 
resolution to a newspaper—See JOINT TRIAL, 
11 Cr.L,J. 135 = 5 Ind. Gas. 436 = 7 M L.T. 
127. 

See Jurisdiction op Criminal Courts 
—General, 44 P.R. 1885. Cr. 

See Legal Pr.actitionebs—advocate, 

10 M- 28. F.B. 

See Legal Practitioners—Pleader 
AND Client, 4 ind. Cas. 176. 

Doctrine of absolute privilege—English and 
Indian Law—See Penal Code, ss. 2, 499, 
600. 17 C.W.N. 297=14 Cr.L.J. 100 = 18 Ind. 
Cae. 660 = 40 G. 433. 

' Kulabrasbta ’, meaning of tbe term—See 
Penal CODE. 8s. 96. 500. 1911, 2 M.W.N. 8 
= 10 M.L.T. 96=12 Cr. L J. 497 = 12 Ind. 
Cas. 217. 

Statement in petition to Magistrate— Sec 
Privileged communication, 1 Agra 38, 
Cr. 

See Receiver, 13 Cr.L.J. 491 = 15 Ind. 
Cas. 491. 

See Sanction to prosecute—Condi¬ 
tions requisite FOR GRANT OP SANCTION, 
ETC., 9 M. 439 = 2 Weir 213. 

Default. 

See COMPLAINT — DISMISSAL OF COM¬ 
PLAINT. 

See Dismissal of complaint. 

See CRIM. Pro Code, 1898, ss. 367, 369, 
421. 422. 423. 5 N.L.R. 76*9 Cr.L.J. 663 = 2 
Ind. Cas. 247. 

See Joinder of Charges—General, 11 
C. 91. 

See Pen.al Code, s. 174, 3 S.L.R. 155. 

Default in giving secarity. 

See SECURITY TO KEEP THE PBACB— 

Default in giving security. 
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Defence. 

Sm false defence. 

—Nature of deHnce.^ka ia 

oenersllv an unsatisfactory way of disproving a 
claim ot charge. REQ v, PakbHUDAS, 11 B. 
H.G. 90. 

See ACT VII OF 1870. s. 19 (17). U.B.R- 
1892—1896. Vol. I, 9. 

Nature of defence which accused can set up— 
Duty of Court—Deficiency in prosecution evi¬ 
dence—Defence not bound to fill up—Right of 
defence to comment on such deficiency—Case 
oflraudsetup by deferice-Opportunity of ex¬ 
planation to prosecution—Sec Penal CODE. 
la. 399. 402. 18 C.W.N. 498*41 C. 3oO--^l5Cr. 
L.J. 385 = 23 lud. Gas. 985. 

Defence WUoees. 

See Evidence—Statements made to 
POLICE, 18 J’.R. 1900. Or. 

Defile. 

See Penal CODE, s. 295. 1 Weir 253. 


Defraud. 

See Penal Code, s. 415, 32 C. 775 = 9 0. 
W.N. 807 = 1 C.L.J. 469 = 2 Cr. L.J. 368. 

Dekhan Agrlcaltarlata’ Relief Act. 

See BOM. ACT XVII OF 1879. 

Delay. 

See REVISION—delay. 

(D—Delay in bringing accused ‘’O 
noticed. CROWN v. DIa BaM, 14 P-R-1867, Cr. 

Efiect of—See Ben. ACT l}\ OF 1899, 
BB. 449, 450, 452 and 679, 11 C.W.N, 30 4 
Ot. L.J. 408 = 34 C. 341. 

See ADULTERY, 3 C. 688. 

Appeal presented out of time-Rejeotion-- 

See appeal - appeal - Practice and 
PBOCEDURB, 5 W.R. Ot, 80. 

Presentation of appeal — ” 

Delay in obtaining copies—See APPEAL 
APPEAL—Practice and procedure, 6 M. 
H.O. 349. 

In proseouting accused after receipt of 
Banotion-Refusal to entertain complamt-See 
Complaint-institution of complaint 
—Preliminaries, 2 Weir 154=6 M.H.c. App. 

flanobion to prosecute - Application made 
alter lout months—Whether excusable-See 
OaiM. PRO. CODE, 1898,8. 195, 16 Or- L-J. 
698=26 Ind. Cas. 146. 

See CbIM. PRO. CODE, 1898, s. 195. 13 lod- 
Oae. 97. 

AppUoation for sanction presented * 

year’B-Whether can be granted -^e ORlu. 

Pro. Code, 1898, s. 195 16). 8 8.L.B. 49 = io 
Ot. L.J. 654. 

See GRIM. PRO. CODE. 1898, b. 439,4S.L.K. 
86=8 Ind. Cas. 218=11 Ot. L.J. 893. 

In polioe invefliigation—See MAGISTRATE, 
Butt of, 2 Bom. L.B. 1092. 


Delay—coHcladcd- 

See PENAL CODE. 83. 154. 155, 7 C.W.N. 
245. 

Omission by husband to take steps 
prosecuting for adultery for ® 

—See Penal Code, s. 497, i C.W.N. 498. 

In asking for sanction—See SANCTION TO 
PROSECUTE—AUTHORITIES COMPETENT TO 
GRANT S.ANCTION. ETC.. 2 Weir 154. 

See Sanction to Prosecute— Condi¬ 
tions requisite for grant of sanction, 
ETC.. 11 C.W.N. 119 = 4 Cr. L.J. 454. 

Delay in disposal of case—See TRANSFER OF 
CriminalCasbs-Grounds for transfer- 
notice. 2 Weir 679. 

Delay In claiming maintenance. 

Sec Maintenance. 2 Weir 616. 

Delegation of aothorlty of public serYant. 

See Penal Code, ss. 23. 18G, 22 C. 7l9. 

; Delegation of authority, powers or functions. 

Nazir delegating the authority to execute a 
warrant to peon — Obstruction Civ. Pro. 
Code. 9 . 251—See ACT VII OP 1870. es. 22, 
20. 22 C 596. 

See ACT XXVII OF 1871. s. 18(7), r. IS, 
23 P R. 1908. Cr.=9 Cr. L J. 94. 

District Registrar’s power to delegate to 
Sub-Registrar functions P'^socibed by s. f4, 
Registration Act, 1877—See ACT III OF 7 , 
gp, 74 and 82, 24 C. 756. 


Delceatiou of powers of District Registrar 
—See ACT III OF 1877. 8. 82. 20 C. 719. 

See ACT I OF 1878, ss. 5 and 9, 1 B-L.R. Cr. 
70 = 8 Cr, L.J. 188. 

Application for allowance for spoiled stamps 
—Power of Cnlleotor to delegate aulboriiy— 
See ACT 1 OF 1879, 8. 61. 5 A. 17. 

Sec ACT XV OF 1081. s. ^5 ID (c). r. 19, 
11 Bom L.R. 12 = 9 Cr. L.J. 160=1 Ind. Cas. 
102. 

See ben. act III OF 1884. 8. 46. 20 0. 448. 
See BOM. ACT IV OF 1687, 9.6, 3 8.L.R. 
56 Ind. Oas. 371. 

Power of Municipal Board to delegate 
generatW the authority 

—See U. P. ACT XV OF 1083, 8. 69, 22 A. 123, 

F B 

Sfe CBIM. PRO. CODE. 1098, a. 17. 12 A.L.J. 
803 = 36 A 468 = 15 Cr. L.J. 594 = 25 Ind. Cas. 

336 

See CBIM. PRO- CODE. 1898, S8. 110, 118, 27 
A. 293 = 1 A.L.J. 601 = A.W.N. 1904. 231. 

Delegation of qaestione as to actual pos- 
flpsaion^ to arbitratora, wboJher legal See 
CBIM. PRO. CODE. 1898. 8. 146. 82 0. 662 = 1 
C L.J* 43*3 » 2 Or. L»J* 347. 

See CBIM- PBO. CODE, 1898, b. 407 (2), 3 
Bom. L.R* 836# 

Surety bond to produce aoous^ before 
Sessions Court—Proceeding for forfeiture i! 
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Delegation of authority, powers or fooctioos 

— concluded. 

mav Lc i-tkcti by a Magistrate—Validity—See 
Ct;i.M, Pico Code. 1893, ss. 514. 516. 14 C. 
W.N. 259 = ilnd Cas. 113^ JO C L J. 248. 

bVe JOINT TlUAL, 4 N.L.R. 71*8 Cr. L.J. 

11a 

Power of to dele^a’e to asfcssors' 

eximinacion of wifoos'es—Sj?e JUD(«E, 5 W.R. 

Cr a 50 a 

Sec Jury under Nuisance Sections of 

Criai. pro. Code, Rat. Uq. Cr. C. 4G0 = Cr 
Rg, 17 oi 1889. ' ! 


Departnoeotal Enquiry-concluded. 

Paisa evidence in departmental enquiry— 
Court — See SANCTION TO PBOSECUTE— 

Conditions requisite for grant op 

SANCTION. ETC.. 22 B. 936. 


Departmental Punishment. 

How fat afleotg punishment by Courts-See 
ACT V OF 1861. s. 29. 9 lod. Cas 831 = 12 Cr. 
L.J. 143 = 16 P.W.R. 1911 = 184 P.L.R. 1911. 


Whether a bar to a prosecution under the 
Act-See Mad. act XXIV op 1859. ss. 10 
and 44. 17 M. 278 = 1 Weir 839. 


Indian Lagislalure whotbor can delegate 
its legislative powers—See LEGISLATURE, 
POWERS OF. 3 C. 61 = 1 C.L.R. 161. P.B. 

Power of Magistrato to delegate to assessors’ 
ezammHtion of witnes''G5j— See MAGISTRATE 
DUTT OF, 5 W.R. Cr. 59, 

Signature of pri^•on6r—Police officers—See 
Police investigation. Rat. Uq. Cr. 0. 483 

= Cr. Rg. 57 of 1889. 

See Security Proceedings, a.w.n. 

1603) 154* 

Rovisional jurisdiction of Sessions Judge 
cannot be delegated to joint Se.-ssions Judge- 
See SESSIONS JUDGE, JURISDICTION OF Rat 
Un. Cr. C. 210. 

Delusion. 

Liability of persons subject to—See PENAL 
Code, s. 84, 16 O.C. 321 -I 8 Ind. Cas. 611 = 
= 14 Cr. L.J. 81. 

See Penal Code, s. 84, 34 0. 686 =6 Cr. L. 
3. 233. 

Demeanour. 

Of witnesses noted by Court—Duty of Appel* 
late Court—See Crim. Pro. CODE, 1898. 
BS. 363. 417. 125 P.L.R. 1914 = 15 Cr. L. J. 203 
= 27 P.W.R. 1914, Or. = 22 Ind. Oaa. 987. 

Demon, 

Beating child thinking it to be a— See RASH 
AND Negligent act, Causing de.ath by, 

11 P.R. 1888, Cr. 

Departmental Enquiry, 

Into couduut of Tahsildar^Power to issue 
Bummons to witnesses—Sec JIaD. ACT III OF 
1869, 4 M. 393=1 Wait 76 = 1 Weir 891. 

Sanction to prosecute — Complaint to a 
District Registrar—Eoquiry held departmen* 
tally—Judicial proceedings— See Criu. Pro. 
Code, 1899. ss. 196 , 476, 11 O.LJ, 121 = 5 
Ind. Cas. 721. 

See Crim. Pro. Code. 1898, ss. 202, 203, 
P.R. 1887, Cr- 

^ot a judioial procoeding-See Crim. PRO. 
CODt*’’. 1898,33. 476, 435, 439,29 M. 100 = 3 
Cr. L .T. 376. 

Admis'sioD of guilt whilo departmental en¬ 
quiry wai’ going on—Whether could be proved 
in judiciHJ.l proceeding—See EVIDENCE ACT, 
1872, s. 9i; 12 A.L.J. 306 = 36 A. 292 = 15 Or. 
L.J. 569 = 2.5 Ind. Oas. 321. 


See AUTREFOIS CONVICT. PLEA OP Rat 
Un. Cr. C. 318 = Cr. Rg. 6 of 1887. 

DepoBition. 

See Evidence. 

See Evidence Act, 1872, a. 32. 

See Witness. 

(D—CriHt. Pro. Code, Act XXV of 1861, 
5 . Deposition—Practice.—Qetote a deposi¬ 

tion is closed, a witness should be given an 
opportunity of explaining and correcting any 
contradictions it may contain, and only the 
statement which the witness finally declares to 
be the true one must be taken to he the state¬ 
ment. be intended to make. Reg v. Bal- 
KRISHNA, Rat. Un. Cr. C. 54 = Cr. Rg. 17-8- 
1871. [F.. Rat. Un, Cr. C. 602.] 

(2)—Recording ofProof of contents of— 
Prosecution for false evidence.—When it is in¬ 
tended to prosecute a person foe giving false 
evidence, be should be carefully examined as to 
the point on which be is supposed to be speak¬ 
ing falsely and the questions and answers should 
be recorded. Before a deposition is closed, a 
witness should be given au opportunity of ex- 
plainiog and correcting any contradiction whioh 
it may contain and only that statement which 
the witness finally declares to be the true one 
must be taken to be the statement which the 
witness intended to make. Although the con¬ 
tents of a deposition may be proved by a certi¬ 
fied copy thereof, it is proper at a trial for 
intentionally giving false evidence, to produce 
aod record at the trial the original deposition. 

Queen-empress V. Nqa tha dwb, L.B R. 
1893-1900, 21. (12 W.R. Cr. 69, F.) 

[3)—Deposition of a deceased person, —S. 369, 
Crim. Pro. Code, 1861, does not authorise a 
doposition made by a deceased person in a civil 
suit being recorded in a criminal trial. In tfu 
snatter of SuBI Sani, Cr. Rg. 26-8-1869. 

Of recording Magistrate, admissibility of, 
before committing Magistrate—See CONFES¬ 
SION — CONFESSIONS TO MAGISTRATES — 
ADMISSIBILITY, ETC.,6C. 958 = 6 C.L.R. 353. 

Arbitrary transfer of, to tbo Sessions record 
—See Crim. Pro. Code, 1898, s. 288, 9 C. 
P.L R. Cr. 24. 

Handing over record of deposition to witness 
for being read by him if sufficient complianoe 
with law—Such deposition j! admissible and 
prosecution for perjury if can be made thereon 
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DopoBitioD—conclKcZed* 

—See Obim.PRO Code. 1898, e. 3G0. sub-a. (1). 
fl. 476. 18 O.W.N. 1212 = 15 Ct. L.J, 483 = 24 
lnd« Cas. 571« 

See Dying Declaration. 7 C.P.L.R. Ct. 
14. 

See Evidence Act. 1872, s. 91. 6C. 762-8 
C.L.R. 292. 

Contradictory stataments in tho samo ^eposi- 
tjon_Whether an oflaDce—Witness is entitled 
to correct before finishing his statement—Sec 
PENAL Code, 1898. s. 193, 16 O.C. 81. 14 Ct. 
L.J. 280 = 19 Ind. Cas. 712. 

Deputy Collcctore 

Acting as Income-tax officer—Order sanc¬ 
tioning prosecution for offence under s. lyo. 
Penal Code by such omoet— See LETTERS 
Patent—Letters p.atent, i865—madras, 
ol8. 39. 11, 12. 13. 14 M.L.T. 421 = 25 M.L.J. 
565. 

Deputy Collector, Jurisdiction of. 

See GRIM. PRO. CODE. 1898.8. 470, 27 C. 
820. 


Deputy Gommleeioneti 


(D—Non-Regulation Province — <>»«»• 

Code (1861), 5S. 14. ^^ 2 —Appcnl.-A Deputy 
Commissioner in a Non-Regulatioo 
was, under 8.14 of Grim. Pro. Code. 1861. a 
District Magistrate and could heat an appeal 
preferred under a. 412 from the order of a Sub- 
ordinate Magistrate, who had exercised juris- 
diotion in a case in which be had none. In 
case of Baron Dhoobi. IB W.R Cr. l. 

Powers of Deputy Commissioner empow¬ 
ered under s. 36. Grim. Pro. Code G872)-^« 
Cbim. Pro. CODE, 1898, 88. 30, 34, 5 N-W. 
P. 219. 


Deputy Commiaaioner of Police. 

SmBen. act IV OP 1866. 3. 46, 20 C. 670- 

Deputy Tahslldar. 

See PENAL CODE, s. 174, 1 Weir 97. 

Deserter, 


Detective— concluded, 

Sp7. or—Not accomplice—See ACCOUrLlCE 
—GENERAL, 19 B. 363. 

Spy or—DiQerence between—Rvidonce of spy 
—Corrobnration—Sec ACCOMPLICE- ACCOM¬ 
PLICE Evidence—necessity for Corro¬ 
boration. 8 Ind. Cas- 119 = 11 Ce. L.J. 5C0 = 
15C.W.N. 171. 

Detention. 

Sub-Assistant Conseruator of Forests — 
Seizure and detention of timber—Want of a 
valid pass—See ACT VII OF 1876. ss. 52, 73. 
15 B. 229. 

Order of. in Reformatory Schools — See 
ACT VIII OP 1897, 69. 1. 2. 3. 8. 25 0. 333 = 2 
C.W.N- 11. 


Prom Army — Detention of, io Pohee 

custody — Obstruotion — non r qq 

cu9tody-S« PENAL CODE. 8S. 225. 225-3, 20 

P.R. 1911, Oc. 


Deitruotlon of UntUmped Document. 


Power of appellate Court to pass order for, 
in a Reformaiory School —See ACT VIH OP 
1897, as. 8, 9 and 11, 4 O.W.N. 225. 


Substitution of imprisonment for an order 
of detention in Reformatory Schools by appe¬ 
late Court-See ACT VIII OF 1397. s. 16. 3 C. 
W.N. 576. 


See BAIL. 13 C.W.N. 43 = 36 C- 
L.J. 375 = 1 Ind. Cas. 733. 36 C. 

N. 51 = 0 Or. L.J. 409-1 Ind. Caa. 910 = 4 M. 

L.T. 432. 


Detention in custody on the mere request of 
the police—Legality—See CsiM. PRO. CODE, 

1398 , Bs. 110, 112, 12 A.L.J. 336 = 15 Or. L.J. 
696 = 26 Ind. Cas. 144. 


Of accused during investigation — Nearest 
Magiatcato to order detention—See CRIM, PRO. 
CODE. 1898. as. 164. 167. 533,9 Ind. Caa. 148 
»12 Ct. L.J. 15. 


See CBIM. PRO. CODE. 1898,9.167 (3), 11C. 
W.N. 564 = 6 Cr. L J. 86. 


Detention of Accused by Police. 

( 11 —Crtm. Pro. Code (1882j, s. 61 
a 124, para 1. 1861-1869, s. U52).-S. 162 
5f the Code of Criminal Procedure, 1861. does 
not apply to cases in which there has not been 
rcooKoua detention of t«enty-fouc hours. 
In re INDBOBEER THABA, 1 W.R. Cr. D. 

See Cbim. Pao. CODE. 1898. s. 167, 7 C.W. 
N. 467. 


DeitTQctloD of Recordi. 

See Calendar, 6 M H.C. App. 6. 
Appeal-Destruction of vernaculat records ol 

original Oourte—Re-ex*mioation of . 

—See WITNESS—miscellaneous cases, 

A.W.N. 1883. 926. 


! 


See Penal Code. b. 477,12 M. 149 = 1 Weit 

6 B8. 


Deteetive. . 

Pencil Bupplyiog marked money-See AU-. 
OOMPLIOB—GENERAL. 19 B. 363, 

149 


DetODtioo iu Custody* 

(D-Proceedings ogainel accused in foreign 
Slale-^Seeping accused in custodu in BrUtsh 
JndL wjJi allcwable.-A British Magistrate 
■a not warranted in keeping people m ouatody 
.... . mare aUegation that criminal proceedings 

QUARTERLY RETURN. But. Uu. Cr. C. IZ*. 


Devils. 

Beating to drive away evil Death- 

See PENAL CODE. BS. 84, 804, Rat. Uo. Or. C. 

603. 


s. N; DaR, a. A 
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Dewan. 

May be ao ‘ai 2 ent’ duriog absence of his 
ma.^fer, bub not a Dewan who acts only under 
the orders of his tesidenb master—SfC CbIU. 
I’KO. Code, 1872. s. 90. 4 C. 003 = 3 C.L.R. 
87. 

Dhatura Poisoning. 

Death caused bv—See PEN'ALCODE, es. 302, 
307, 32 P.L.R. lull. 

Diary. 

See Police Diary. 

Sec Criii. Pro. Code, 1S98. e. 172, lOC. 
W.N. GOO = 3 Cr.L.J. 408. 

Police diaries and reports —Inspector’s diary 
—See Kvidence—N oN-ADaiissiniLiTY of 
Evidence, lO C.L R. 54. 

Dictionary. 

Murray’s Dictionary, if can bo referred to, 
to ascertain meaning of words—See Mad. ACT 
IV OF 18S4, s 63 (3), 25 M. 627 = 1 Weir 727 
= 12 M.L.J. 393. 

Directors. 

Sec Penal Code, s. 409, 8 Ind. Cas, 325. 
DIsabilitieB Removal, Caste. 

See ACT XXI OF 1850. 

DisaffectioD. 

Sec PENAL Code, s. 124-A. 22 B. 152, E.B. 
See Penal Code, s. 124 A. 20 a. 55. F.B = 
A.W.N. 1896. 12 B. 112. 19 C. 35. 5 M.L.T. 
393 = 32 11. 364 = 2 Ind. Cas. 33 = 9 Cr.L.J. 
456. 

See Penal Code. ss. 124-A, 153-A, 10 Bom. 
L.R. 848=8 Ct. L.J. 281. 

See Sedition, 2 Bom- L.R. 286. 
Disapprobation. 

See PENAL Code, s. 124-A, 19 C. 35. 
Discharge. 

Whether amounts to acquittal — See 
Complaint—Dismissal of Complanit, 4 
N.W.P. 23. 

Order of, by High Court Sessions, if any 
bar to fresh proceedings— Sec CrIM. Pro. 
Code, 1898, ss 332, 403, 437, 16 O.W.N. 983 
= 16 Ind. Gas. 488 = 13 Cr.L.J. 488. 

Confession by an accomplice—Admissibility 
of evidence—Illegal inducement or threat— 
Withdrawal of case against co accused —See 
ORLM. Pro. CODE. 1898, s. 337, 6 C.L.J. 224 
= 5 Or. L.J. 143. 

Power of District Magistrate to order further 
enquiry after discharge — See CRl&i. Pro. 
Code. 1898, ss. 435, 437. 165. 94. 16 C.W-N. 
1078 = 17 Ind. Gas. 76=13 Cr. L.J. 764. 

Definition of the term—Sre Cbim. Pro. 
CODE. 1898, ss. 437, 200, 119, 13 Bom. L.R. 
605 = 11 Ind. Cas. 614 = 12 Cr. L.J. 430. 

Discharge of Accused. 

See Grim. Pro. Code. 1898, a. 2S3. 

(l)—Cnm. Pro. Code (1882), s. 548—Order 
of discharge—Copy of proceedings, right of 


Discharge of Acensed—con^intted. 

complainant to. — Inasmucb as everyone com* 
plaining of an offence by which be is injured 
is affected by the disposal of bis complaint, 
whether the case has been sent up by a police 
officer or not, he is entitled to a oepy of the 
Magistrate’s order of discharge under s. 253 , 
Crim. Pro. Code. 7nrc ABDUL Kadri, Rat. 

Uo. Cr. C. 305 = Cr. Rg, 54 of 1886 . 

(2) Discharge—Subsequent charge for same 
offence.—The Police and tbe Magistracy are 
not precluded by an order of discharge from 
reviving a charge, if the discharge appears to 
have bean made on a wrong view of the facts. 
Queen-Empress V. Govind, Rat. Un. Cp.C. 
588 = Cr. Rg. 3 of 1892. 

{8)—Ijnprcper discharge—Procedure.—11 there 
has been an improper discharge, the Magistrate 
ought to report the matter to the High Court, 
which can order a re-trial—Ptr Markby, J. 
Empress v. Donnelly. 2 C. 403. [F., lo 
C. 268.] 

(4) -Crim. Pro. Code (1872), s. 215—Dis- 
charge of accused without hearing the prosecu¬ 
tion uiiDiesfes, —An order of discharge of an 
accused person without heating all tbe prosecu¬ 
tion witnesses is irregular. HlOB COURT 
Proceedings. 22nd feb. i876, 8 M.H.C. 
App. 4. 

(5) —improper diicharge—Penal Code. s. 498. 
-Held that it was improper to discharge a 
person accused on a complaint of an offence 
under 6 . 498, I.P.C., merely because he said 
that tbe woman bad been made over to him by 
a panchayat. BHOWANI v. RaMCHAND, 
Colm, Dig., Cr. 73 of 1877. 

(61—Ses.'tons Co«rf if can discharge accused. 
— A Sessions Court cannot discharge an accus¬ 
ed person ; it must either convict or acquit him. 
Crown v. Jamal Khan, 3 P.R. 1874, Cr. 

(7)—Revision by Chief Court, —Tbe Chief 
Court will not interfere in revision with an 
order of discharge passed on a full oonsideration 
of tbe evidence in tbe case, Jai Ram v. 
Makhan L.al, 8 P.R. 1900, Cr. [F., 38 P.L. 
R. 1910 = 8 P.R. 1909 = 3 Ind. Cas. 580=17 P. 
W.R. 1909 = 10 Cr. L.J. 314 : R.. 205 P.L.R. 
1911, 24 P.W.R. 1911, Cr. = 10 P.R. 1911,12 
Ct. L. J. 364 = 11 Ind. Cas. 132,] 

« 8 )—Crim. Pro. Code (1872). ss. 216, 220, 298 
— Omission to prepare a charge, effect of, on an 
acquiffaf-—An omission to prepare a charge in 
writing will not invalidate, unless a failure of 
justice is occasioned thereby, an order of 
acquittal, and render such order equivalent to 
an order of discharge ; tbe order of acquittal 
is. therefore a bar to tbe revival of proceedings, 
against the person acquitted, for tbe same 
offence. EMPRESS OF INDIA v. GURDU, il A. 
129. 

(9)—Crim. Fro. Code—Revival of prosecution 
after discharge — Jurisdiction.— A Criminal 
Court in the Punjab discharged a person' 
accused under s. 498, of entioing away ■ 
married woman. Subsequently it was foand> 
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Disoharje of Acoueed—continued. 

thab the woman was concealed or detained in a 
plaoe in the W.W- Provinces. The accused 
was again charged with tho oSenee o( ontioing 
away before a criminal Court of the District in 
that Province. Held, that, although his pre¬ 
vious discharge by the Punjab Court did not 
bar a revival of a proseoution for the P'1™® 
oSenoe. it could only be revived by tbc Court 
in the Punjab in which alooo it could be legally 
instituted. EMPRESS OP INDIA v. TlKA 
SiKGH, 3 A. 251. 

(lO)-CriM. Pro. Code, (1872). s. 195 -Po«;cr 
ot Magislrale enquiring into a sessions case to 
discliaroe the accused.—The power given to a 
Magistrate under s. 195 extends to weighing 
evidence, and the expression suthcient 
grounds ” must be understood in a wide sense. 
Bat this discretionary power should be exer¬ 
cised by the Magistrate with due care and 
oantion. and he should not take upon bimseU 
to discharge the accused in sessions oases on 
the evidence which might justify a convictioii. 
But when the evidence against the accused is 
Buch, that, in the opinion of tho Magistrate, it 
cannot possibly justify a conTiction, 
nothing in the law, which prohibits tb® 
charge of the accused, even though 
against them consists of statements of per 
who claim to he eye-witnesses, but whom the 
Magistrate emirely discredits. LachmAN v. 
JdIla.5 A. 161 = A.W.N. 1882. 223. « B 

163 = 12 Bom. L.R 923 = 11 Cr. 692-8 

Ind. Css. 631. Rat.Un.Cr. C. HCrL- 

J. 18 = 4 Ind. Cas. 612=155 P.L.R. 1909-10 
P.R. 1909 = 32 P.W.R. 1909.] 


(Il)-Disc 7 iar( 7 fl whether amounts to acquittal 
—Crim. Pro. Code (1881). s. 250 .--A disobatge 

under 8. 250 of the Code of 
amount to an acquittal. QUEEN v. HUR 
SHAD, 4N.W.P.2a. 

{li)—Warrant cases— Discharge—Crim. Pro. 

Code (1872), ch. XVII-Iti 
Magistrate should not disohatgo . . 

before the trial as prescribed by oh. XVll (o 
the Code of 1872) has taken plaoe. In the mauer 
of Nbwar. 7 N.W.P. 230. 

(18)—Crim. Pro. Code ( 1861 ). ss. 171. 225-- 
Reterence to Magistrate for investigation of case 

iriabU by Sessions Court— Power 

—Where a case triable by the Sessions Court 

has been referred to a Magistrate by tb 
oipal Badar Amin, it is competent to tne 
Magistrate to discharge the accused ander 
B. 925. Crim. Pro. Code, 1861. if he should be of 
opinion that there were, no euffioient R* 
to warrant the oommittal, REG. 
bang Mayabl. 5 B.H.C.Ce. M. [«•.»» »• 
109.] 

(Uj-Ortm. Pro. Code (1898), ss. 253 ««£ 
—Order of ditcharge-MagislraU—JudS^^*- 
—The legislatara does not render the anting oi 
MioDS ” neoeefiftt;, where an awaeed ^ 
la duobarged, after the trying Magistrate has 

hBardaU the evidence tor the proBeontion. 

Uis desinkhle that the Magistrate sbonld tcoocn 


Discharge of Accused—confinwed, 

bis reasons for discharge, though it is not com¬ 
pulsory. Emi’EROu V. Nari Pakira, 9 Bom. 

L R. 2S0 = S Cr.LJ. 255. [F . 11 Ind. Cas. 
132=10 P.R. 1911 = 205 P.L.R. 1911.] 

(15)—Crim. Pro. Code, Act X of 1872, s. 215 

—Illegal arrest—Discharge.—An cidtt of dis¬ 
charge cannot be passed by a Magistrate, under 
5 . 215 of the Crim. Pro. Code, until evidence is 
taken against the accused. REGv. S.^NOAP.^, 
Fat. Un. Cr. C. 73 = Cr. Rg. 21-5-1873. 

{\Q)—Crim Pro. Code, Act X of 1872, ss- 44. 
142, 215. 296—Improper discharge—District 
Magistrate — Procedure.—Where a District 
Magistrate finds that a subordinate Magistrate 
has improperly discharged an accused person 
under s. 215 of the Crim. Pro. Code, his proper 
course is. not to refer the prooeedinga to the 
High Court under a. 296, but to take up the case 
under s. 142 or. if need be. to refer it under 
8 44 for trial. RRO v. SIDVA. Rat. Un. Cc. 
C,76 = Cr. Rg. 17-7 1873. 

( 17 l_Crim. Pro. Code (1872), s. 215.— 
Exnlaoation 3 of s. 215. Crim. Pro. Code, does 
not’prevent the discharge of an accused person, 
if all the witnesses named for the prosecution, 
who are fotlhcomiog. have been examined. 
KAL.ADOi Magistrate's Letter, No. 597, 
Rat Uo.Cr.C. 121. 

( 18 ) —Crim. Pro. Code, Act X o/ 1882, s. 437 

—Improper disc/mrje—Procedure.—A Magis¬ 
trate stopped a case without hearing all theevi- 
denco, and discharge the accused, remarking 
that it was impossible to fix the accused with 
guilt or to clear up the mystery m which the 
fase was involved. Held that, when the Ses- 
eiona Judge ordered a re-trial of the case, he 
ebould not direct the District Magistrate to have 
the ease tried by some 

the original one. Q^EBN-EMPRESS v. VaMAN 

HARI BABINS, Rat, Un.Ct. C. Qie-'Cr. Rg. 31 
of 1897. 

( 19 ) _p;xamin<if»on of prosecution witness— 
Crim. Pro. Code (1872). s. 215 (=s. f 3 of f ie 
present Code)—A Magistrate is bound, b®*®*® 
disohargiog an accused person under s. 215 oi 

' Crto Pro. Code (X of 1872), to examine 
all tho witnesses tendered by the P^^ecu^on. 
F.MPRESB V. HEMATOLDA, 3 C. 389. [F.. 2 

A^447, A.W.N. 1881, 146, A.W.N. 1889, 179-] 

(20) — Crim. Pro. CoflV(l898), ss. 2(^, 204 (3) 

geo 437_ Order of discharge by Preiidtncy 

Magistrate—Powers of High Cowl—Charter 
Art ^ 15 —The High Court cannot interfere 
^[th an order of discharge made by a Pteei- 
dinov Magistrate. S. 15 of the Charter Aot, 
howe«t. gives it a limited jurisdiotion. The 
High Court can exercise that power only in 
Sis of non.exerciae or illegal exetoise of juris¬ 
diction. It cannot set aside the order of dis- 
nharee merely on a consideration of the 

KBDiE NATH ,. 

vhetba Nath Sdcdab, 8 O.L J. 
ta J 400 (83 Oe 1382,1 O.WaN. 49, F0 [DwJ., 
M 0. “i-ii 0. L.j. 60-13 O.W.1I. mi- 
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Discharge of Accused— continued. 

?Ind.C;is. 86l« 10 Cr, L. J. 385,13 C.W.N. 
078 = 7 Cr.L.J, 49^>: i?., HCr.LJ. 529*21 Ind. 
Cxs. 129*14 M.L.T. 200=1913 M-W.N. 728.] 

{iW^Referrinq a case to police investigation 
ot Magistrate.•^Wbere a Magistrate 
refers a case to the police foe iovestigation, and 
the police oQloer arrests some persons, the 
IVIagistra^c is bound to consider the evidence, if 
any, on which the persons have been arrested, 
before be summarily discharges them. Be* 
POTOOLLA V. Nazim Sbeikh, 2 C.L,R. 374, 
(21 W.R. 89, 22 W.R. 29. F.) 

(22) —Crim. Pro. Code nSll), ss. 216, 220, 
460— Order of acquittal 6 ?/ Subordinite Magis^ 
Irate—Order for re inal by District Magistrate^ 
—When a charge is dismissed by aSubordinate 
Magistrate, the District Magistrate may, under 
certain circumstances, proceed under e. 142; 
but it is quite clear that he cannot do so where 
there has been a formal acquittal. The terms 
of s. 460 bar any further trial so long as that 
acquittal remains in force ; and that acquittal 
could not be set aside by the Magistrate unless 
he could deal with the caseas a Court of appeal. 
In the matter of JOJA Pashan, 3 C.L.R. 131, 

(23) —Crim. Pro. Cnefe (1872), 215 and 363 

—Order of discharge U/ilhout examining prosecu* 
tion 7oUKes$e$.^ An order of discharge under 
s. 215 without examining all the witnesses 
summoned by the prosecution is not legal. 
Queen v. Parasurama Natkar. 4 M. 329. 
[D., 12Cr. LJ. 105 (l06)*]QCr. LJ 168 
(1691 = 9 Ind. Cas. 606 = 9 M.L.T. 302=1911, 

1 M.W.N. 149=9 lod. Cas 910.] 

(24) —Crim, Pro. Code (1872), ss. 44,142, 215 
and 297— Improper discharge of accused person 
^Jurisdiction of District Magistrate to revive 
prosecution — Proper procedure*^ A District 
Magistrate is not legally competent to revive 
the prosecution in a ease in which the aooused 
person has been improperly discharged, under 
8 . 215, by a Magistrate having jurisdiction to 
try the case. The proper course is to apply to 
the High Court to exercise the powers conferred 
in 8. 297 (2), which are, however, discretionary 
powers, Queen v. venguvayyanqar. 6 M. 
25. 

(25) — Crim. Pro. Code (1892), s, 494— 7r- 
regular discharge of prisoner by Sessions Judge 
'^Conviction on new trial, validity of. —Where 
a prisoner, the charge against whom being with¬ 
drawn by the Public Prosecutor, by permission 
of the Sessions Judge was merely discharged 
instead of being acquitted under s* 494 and was 
agaid committed to Sessions on a second charge 
for the same ofience, though on a new sanction, 
and wa 8 convicted, held, that the conviction 
was bad. A prisoner oooe committed to ses-^ 
sions on a charge cannot be discharged, but 
must be acquitted or convicted. QUEBN-EM- 
PRESS V. SIVARAMA, 12 H. 85=2 Veir 457 = 

2 Weir 654. 

(261—Crim. ?ro. Code, ss. 253, 366, 367, 437 
—Order of di^arge not judgment* —Magis- 
trate's compet^cy to initiate subsequent proceed¬ 
ings after oroifr of discharge—Principle of 


Discharge of Accased—continued, 

autrefois acquit, how far applicable — Exham- 
liveness of Code presumed,—When a Magistrate 
passes an order discharging an accused under 
s« 253, Crim. Pro Code, such order of discharge 
does not preclude him from taking fresh 
proceedings and issuing process against the 
person discharged, in respect of the same 
ofience, without such order being set aside by a 
higher tribunal. Per Aliinro and Pinhey^ JJ. 
I An order of discharge is not a “ judgment,^ 
Although the word “judgment “ is not defined in 
the Crim. Pro. Code, it is sufficiently clear from 
as. 366, 3C7, that the term is intended to apply 
to the final order in a trial, terminating in 
either the conviction or acquittal of the accused 
—Per Pinhey, JJ. The principle of autrefois 
acquit can have no appIicatioD, as it must be 
assumed that the Code is exhaustive on the sub¬ 
ject it deals with, and it is not permissible to 
add to its provisions. Reading together es. 253 
and 437, it is clear that the Legislature could 
never have intended that a Magistrate dis- 
charging an accused should furnish him with 
a certificate of immunity from further molesta¬ 
tion, The remedy for repeated iodisoretions on 
the part of Magistrates is the provision of better 
Magistrates by Government, and not the limi¬ 
tation of their powers by judicial intdrprotabion. 
Emperor v. Maheshwara Kondaya, 3i H. 
543 = 5 M.L T. 181 = 9 CrL J. 80. [F.. 11 Ind, 
Cas. 133 = 10 P.R. 1911 = 305 P.L.R. 1911.] 

{27\—AcquilUal—Discharge from custody,— 
A prisoner is entitled to be discharged from 
custody immediately on the judgment of acquit¬ 
tal being proDouoced. when there is no other 
charge pending against him, and his further 
detention is illegal. It is for the jiil authorities 
in whose custody a prisoner remains until the 
trial is concluded to satisfy themselves of the 
result of the trial; and no formal warrant of 
release addressed by the Court to the Superin¬ 
tendent of the Jail is necessary. HIQB COURT 
Proceedings, 30th Oct. i869, 5 M, H. C, 
App. 2. 

(23)—Crtw. Pro, Co*, (1861), s. 335—Dis¬ 
missal of complaint without enquiry—Fresh 
enquiry by District Magistrate, —Where a Sob- 
Magistrate dismisses without enquiry a com¬ 
plaint of theft, the District Magistrate is not 
prevented from making a fresh enquiry into the 
charge, HIGH COURT PROCEEDINGS, 17TB 
June, 1870. 5 H.H C. App, 31. 

(29)—Crim. Pro, Code, ss. 423, 435, 437 
and 438—Di5c^ar<7s o/accused by second class 
Magistrate •“^District Magistfate setting asids 
otder of discharge on the ground of mxsappredd* 
iion of evidence and directing further snguiry 
by first cZass Magistrate—Legality—Duty and 
proper/unction of District Magistrate when he 
considers prosecution evidtnee reliable. —Where 
a Court, competent to decide whether (be 
accused is guilty or not, holds that he is not 
guilty on a oooeideration of the evidence 
adduced by the prosecution, that finding sbonldi 
if at all, be set aside, only by a Court competent 
to set aside suoh finding of faott t.e.i by the 
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DlBoharfSe of iccqsed—conhnuei. 


Wiffh Oourt. under 8. 431 of the Cctm. Pro. 
read with s. 423. Where a District 

Magistrate sot aside an order ot 

StSfed by the second-class Magistrate who tried 

tSt accused, on the ground that the second class 

Magistrate misappreciated the . . 

armed at a wrong conclusion upon the facts 

nroBBCutiou evidence is reliable, ooghi to nave 
referred the case to the High Court or orders, 
inLad of setting it aside himself on 
formulated by him in bis order, ihe proper 

iuSon of the District Magistrate ,scruicism 

A power to order what is practically a fe.t"al. 
to cive a complainant another opportunity of 

evidence, ought not to be presumed, a» 

just to the '‘“‘^T°*'r^Hn(^ABASM*rA 

ieijury and corroption. DaKSBIMISARASU l 

MBKALA VUNKATAPRAU. SM.L.T 230-31 

M. m = 18 ML.J. 37=7 Ct.L.J.267. 


Discharge of icoosed—confinucd. 
nfl72) s 473 —Where a Joint Magistrate duect- 
d a i’enulnt witness in a trial be-e him to 
be put on his trial lor giving false 
subsequently, on the 19tb 

« 5 tateinent of the wiIdops confessing 'bat wna 
?e ha“ stated was faUa. and that he bad-li u ly 
a.innrossed what bo knew, recorded a procecaing 

iapsiia 


Pro. Code (1872). ss. 195. 197 
iJ %0 aod2i5 0/ fJia Cods ^3) 

0 / accused -Siibsequenl 

dischorje and lommilmenl “njiujog 

«%»»!—Where a Migistrate. alter examiuing 

certain witnesses for the 

the accused under s. 195. aud. subsrqueut ^ 

becoming aware there was 

present, cancelUd his order ^f^Vj^a^cused 

further evidence and committed he accu c 

lor trial to the Court of Sessions. 

commitment was good. lilG u/ni- 258*7 

CBBDINGS, 23RD tlOV. 1874. 2 Weic 288 / 

U.H.C. App. 40. 


foil—firint Pro. Code, ss. 174 and 2o9. 

A eompUinaot. who files \g 3 ,t^te"'“a 
oompouodjbl. oB.nce ol 

fixed, i. pr.ma/a.o. g^.Uy ol oo“‘»“f‘ 

8. 174. Where warrant cases ate comp 
,bl,, th. Ma*,.tr.t. is lusHfiod 
that tho Doo-appearaaco of P 
that the case b^a been comp 

must use his complainant does 

not appear, be is bound to acq ^ 

QDder s. ‘2^7* Cnm. Pro* « r r R 165 
Emperor v. Nqa aungNYan. • 

iDis$., UaB.Rv 1908, Cnm. Pro. Code, l£» J 


, -ii—Re fri-if by Mog sirate after discharge 

SSrps"cfia.V»..fi.o;fi^ 

a forged documeni, ‘‘i'®''=b''"°%.,,._,ant but 
during tbo enquiry io ms s » « sTy fq..b.s 

„uh™i ' tJev.dsqco lor ths 

deloooo. sod “'J'f ‘ i“. aeloooo, discharged and 
pcosecutmo and for I <3 

acquitted the accused. ■“ . of Act 

tnil. but a ““dec cb. Al 

XXV of 1861, tha^.uu^sJ02 
the 5*,/.207, to examine witnesses 

accused and, under 8. i s.-225. the 

on behalf of ground for 

Migis-traie. finding Sessions, could 

commuting the NlLMONBB 

sS' d"o ”baHADOOR V. COMA CHURN 

ROV. 19 w R- 


Igil-Oorissioo <» *»“ “/j;“'’rd.lw‘n qp 

-^Vhl'Sy ll 

e« H- 

Cr. 13« 


i 


(82)-Criw. Pro. Code (1898 . tes— 

Powers of revision by District Mag 

Miwppreciofion of evidence-- Power of « 

tal.-The District Magistratee have 
in re^isiDg orders ol disoharg 
persona by eobordinate Ooutta, t g 
evldeooe and commit the aoouee « 
YONLIDI CHINNA 80BBI BBDDX V. SOMU 
9 Or. L J. 866 -1 led, Caa. 688. 


,30,_nrq«, »^^”“rwhor?Se./Tno 

'iTaTaciX'.., "i- ^^^.“bas-be™ 

Dols, fi W.R, or, dfi. 


f87fr?io“^Tb:“M7. 

Grim. Pro. Code. 1872. s. 2iu ^ 

giatrate “““"V ’ ^mUted the complainant to 
Magistrate bad ^ ^ discharged tho 

rrr CBoU. HUQ, 25 

W.R. Cr. 64. 


(sai-lmprqpo** dischai-pe Cods 

Charge of talu rvidencr-Onm. Pro. go« 


,38) -Pomr <■> E“to. a 
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DUcharge of Accused— continued^ 

closed ;it)d tbe accused discharged uoder s. 215 
of tbe Crim. Pro. Code, a petitioo was 
prcsc 2 Ucd to the Mag)str;)te of ibe District by 
the prosecutor, who remiuded tbe case directiug 
Joint Magistrate to proceed with it at tbe 
siige at which be left it. Held that tbe 
discharge not being equivalent to an i^cquittal. 
the Magistrate might have received a complaint, 
if sutticiont reason existed for doing so. and 
might have made it over to a subordinate officer 
for trial, but that he had no power to make the 
order of remand, KISTORam MOHARA v. 
ANis. 20 W.R. Cr. 47. In re NOOR Mahomed, 
23 WR. Cr. 31. 

(39)—•Peu.er of Magisfrnte to revive ca^e after 
dtsc/i^irz/e.—A Di-^trict Magistrate can order a 
Subordioate Magistrate to revive a case where 
the accused bad boon disch treed. Hari SINGH 
v\ DANISH M \nOMKI). 20 W.R. Cr. 46. 

i^O) ^Committnl by Mayistrnte after discharge 
—Sessions case— Per Glover, J ,— Held that, in 
a rase triable by Sesaions Court a Magistrate 
had power to commit the accused to tbe Se-ssions 
after once diRcharging him. QUREN v. 
RamsodoyChuckekbutty. 20 W.R. Cr. 19. 

(41) —Cn‘»«. Pro. Code (18G1), s. ibO^Power 
of Sesnons Court, —A ISIagistrate had discharged 
an accused under s» 250 of the Crim. Pro. Code 
when tbe Sessions Judge remanded tbe case for 
further enquiry, rc-tried it and convicted the 
accused. Tbe Sessions Judge was held to 
have uo power to make the order of remand, 
but tbe couviction was upheld. In the inalter 
of the petition of JIAT Saau, 9 B.L.K. 339*18 
W.R. Cr, 39. 

(42) —Crim Pro- Code (1801), s. 250—Power 
of Sessions Court.^Oa ao accused person being 
discharged by a ^Iigistrate under e« 250 of tbe 
Crim Pro* Code after enquiry into tbe case, the 
Court of Session could not, under s. 435» 
remand it for further enquiry. In tJie matter 
of the petition of CASPERSZ. 9 B.L R. 337-18 
W.R Cr. 39. 

(43) —Crim. Pro. Code {Act XXV of 1861), 
ss. 250, 251, 255. 436—Acf VIII of 1869, s. 435 
—Sessions JudgOy Power o/.—No formal charge 
had been drawn up by a Magistrate uoder 
a. 250 of Aot XXV of 1861, and the accused 
bad not been called upon under s. 251 to plead 
thereto, and was not tried thereunder. Held, 
that a release by tbe M'tgistrato of the accused 
did not amount to an acquittal under a. 255, 
but simply to a discharge under s. 250. Under 
such ciroumstances, s. 435 Aot VIII of 1669, 
authorizes a Sessions Judge to direct the accused 
to be committed to take tbeir trial. In re 
JAGABANDHU MYTI V. GOBARDHAN Bera, 
4B L.R.A.Cr. lsl2.W R Cr 65. See, also, In 
re Shoodun Mundle, 5 W.R. Cr. 58 

(44) — E^ect of discharge^Crim. Poo. Code 
(1861)1 s. 435.—Wben a person accused 
of an ofience triable, by the Court of Session 
is discharged, he may be again brought, with a 
view to oommitment, before a Magistrate, who 
may proceed in such a case without an o^der 


Diecharge of Accused—confint^d, 

from tbe Judge. 8, 435, Code of Criminal 
Procedure, applies where a Magistrate sees no 
reason to commit, QUEEN v. TILKOO GOALA, 
6 W.R. Cr. 61. 

(45) — Use by Magistrate of word acquittal.'^ 
— A Magistrate employed tbe words acquittaP’ 
and ‘‘ discharge wben be meant only to die* 
charge a person accused of an ofience not 
triable by him. Held that the Court of Session 
could, under s. 435, Crim, Pro. Code. 1861, 
order the commitment of such accused porsen. 
Queen v. Neetie Dueal, 8 W.R. Cr 41. 

(46) —Pow^r of Sessions Judge to commit — 
Grim. Pro. Code (1861), s. 435.— Where a 
Deputy Magistrate discharged a person charged 
with an offence triable only by a Court of 
Seesion, tbe Sessions Judge is not precluded 
from ordering the committal of such person to 
tbe SesMons Court under s. 435, Act VIII of 
18G9. Queen v. Sreen.^th Dey.ISW.R, 
Cr. 61. 

(471— Discharge wiltiont evidence — Crim. Pro, 
Code (lt71), s. 216.“Where, in a warrant case, 
although tbe complainant's witnesses and tbe 
accused were present, a Deputy Magistrate dis* 
charged tbe accused on a police report, held that 
it was illegal, as tbe Magistrate was bound to 
take tbe evidence of the oomolaioant before 

4 

discharging tbe accused. Mber AZEE.U ALI 
V. HURNAM DaSS, 24 W R. Cr. 9. 

(48) —Complaints s^nt up by Civil Court and 
referred by Sessions Judge to Magistrate —7m* 
proper discharge,^A, Sessions Judge directed 
a Magistrate Co make an enquiry into some 
complaints made by a Muosifi against certain 
persons; tbe Magrstrate being of opinion that 
there was evidence enough to incrimiuate one 
of tbe accused, dismissed tbe complaint against 
him. as the complaint made against him had 
not been explicit. Held, that tbe Magistrate 
ought not to have discharged tbe accused, but 
ought to have drawn up a charge against bimi 
QUEEN V. ThaKOOR RAM. 25 W.R. Cp. 35. 

(49) — of accused—Fnsh complaint, 
—When tlie trying Magiacrate has come to the 
conclusion that uo prxma facie case has been 
made out against the accused, the High Court 
cannot command him to arrive at a difierenfe 
coDOiusion. if the complainant has a good case, 
be may make a complaint to aaotbei Magistrate, 
who will DOC be prevented from inquiring and 
adjudging by a mere discharge of lha accused 
in a warrant^case. In re DhoNDI BOGAR, Cr. 
Rg. 3rd Dec. 1884. 

(50) —ReviuaJ of prosecution — Crim. Pro, 
Code (1872), ss. 215 and 297.—If a prisoner has 
been disobarged by a Subordinate Magistrate, 
and tbe District Migistrate considers that order 
improper, be cannot, if no further evidence is 
procurable, revive tbe proceedings before suoh 
Magistrate, nut he may refer suoh proceedings 
to tbe High Court. In the matter of HarGOVAN 
Natha, Cr, Rg. 10th Oct. 1878. 

(51) —Crtw. Pro. Code, 1872, s, 215—Crim. 
Pro, Code (1882), as. 252, 2 53, Discharge 
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Olaoharge of AcoaBod— 

under s, 215 o/ Act X of Further enquiry 

under Act X of 1882.—Wbece a subordmate 
Magistrate disohargcd the accused io a warraut 
ease, under s. 215, Crim. Pro. Code, 1872, and 
the Magistrate of the Dietriot, after Act X of 
1882 had oome into force, came to tho conclusion 
that the aoovtaed bad been improperly discharged 
and that a further enquiry should bo ordered, 
held that the order ot discharge made by the 
subordinate Magistrate should be deemed to have 
been made under ss. 252, 253 of Aot X of 1382, 
and that; it was therefore competeot for the 
Magistrate of the district himself to have order¬ 
ed a further enquiry instead of teportiog the 
case as be did, to the High Court, first of all 
assuring himself that fresh evidence was forth- 
coining, and also giving the accused an oppor¬ 
tunity of being hoard before him against euch 
order being made. EMPRESS v. BHOLESlNOn, 
A.W.N. 1883, ISO. [Commented on, 9 A. 52 = 
A.W.N. 1886, 281.] 


Discharge of Accused—co»tftn«cd. 

person under s. 253 of the Crim. Pro. Cods for 
the non-appearance of the complainant on the 
date of hearing where the offence complained of 
is a warrant case. EMPRESS v. KUBA, A.W.N, 
1891, 116. 

156)—Crim. Pro Code. Act Xof 1872, s. 215 
—Discharge tcithoul examining all prosecution 
witnesses -—In a warr.ant ca^e. the Magistrate 
oannot discharge tho accused without examin¬ 
ing all the witnesses produced for the prosecu¬ 
tion. Empress v. a-iudhia. A.W.N. 1882, 
179. (3 C. 389, 2 A. 447. B.) 


( 51 )—Discharge—Ordcr-^Not to be set aside 
without sufficient reasons -—No Court can pro¬ 
perly sob aside an order of discharge 'i^thout 
having and assigning solid and sufficient 
reasons for doing so. ThirukoNaM ‘ 

CHARI V. Emperor, 1913 M.W N. £3^14 
Cr. L J. 572 = 21 lod. Cas. 172-1914 M.W.N. 
A6. 


(52)—Z;e< 7 aIifi/o/—Purt/ier enquiry whenmay 
be made—S. 437, Crim. Pro. Cede.—It is not 
necessarily illegal to undertake a fresh enquiry 
against an accused person who has been dis¬ 
charged. even where the order of discharge has 
not been dealt with by higher authority under 
B. 437, Ccim Pro. Code. It makes no diffjreoce 
whether the further enquiry ie held by the 
Magistrate who passed the original order of dis- 
oharge or by another Magistrate of oo-ordinatc 
jurisdiction. Though such further enquiry la 
not actually illegal, it should only bo under¬ 
taken in exceptional ''ssca and for good reason 
ebown. No invariable rule can be laid down* j 
but speaking generally, further enquiry after 
discharge is improper unless the order of dis¬ 
charge was maoifeatly perverse or foolish ot 
was based upon a record of evidence which was 
obviously incomplete. EMPEROR v. KIRU. 
10 PR. 1911, F.B =24 P.W R. 1911 = l2Cr. 
L.J. 361 = 11 lod. Cas. 132=203 P.L.R. 1911- 
(33 P.B, 1894, Or. Diss.;'9 P.R. 1905. Cr., 

8 P.R. 1900, Or., 2 P.R. 1901 Cr..8 P.R. 1909, 
Cr., ii.) 

(53)—Crim. Pro. Code (1872). s. 215-Dis- 
charge in warrant ease.—Where, in a warrant 
case, the accused person was discharged with¬ 
out taking the evidence of all the witnesses 
named lot the prosecution, held that the dis¬ 
charge was improper aod a new trial ehouW be 
ordered. EMPBBSSv. 8HBO CHABAN. A.n.M. 
1881. 148. 

(641— Crim. Pro. Code, Act X of 1882, «a.252, 
253—Penal Code, as. 147. 295 —Euidence taken 
for defence—Discharge.—yfhote a first class 
Magistrate took evidence in a oaae under pa. 147, 
295 of the Penal Code, examined the accused 
and also took defence evidence, but without 
framing a 'charge, aod then discharged the 
aocosed, held, that the order of dis^arge did 
not amoont to one of acquittal. EMPRBBS 
V. KAlfLU, A.W.N. 1891, 80. 

(66)—Cfim. Pro. Code, Act X of 1882, e. 963 
—ApplicahHity—Warrant case.—A Magistrate 
diaa no jariadiotion to disobaige an aociued 


(58) — Discharge tuiffioaf ma/anq any judicial 
nvestigation into the merits ol the complaint 
inquiry into the same charge on a secona 
lomplomf.—Where a Magistrate discharged an 
iccuaed person without making any judicial 
nvestigation into the merits of iho complaint, 
leld, that he was competent to again enquire 
nto the same charge on second complain^. 
tLAUDDIN KHAH v. KlNG-EMPBROB, 17 O. 
}, 273 = 15 Cr. L.J.638-25 Ind. Cas. 838. 

(59) —Crim. Pro. Code, s, 209 —Cornmiffing 
S/aijiSfrafe—Commi«i«!7 a case to the Court of 
Session—Maqialrate's discretion to discharge the 
accused.—Where a Magistrate finds that there 
ate no sufficient grounds for committing 
the accused person for trial—either because 
there is no evidence whatever ot because 
the evidence appears bo him to bo totally un- 
worthy of credit-it is bis duty, under s. 209 
of the Crim. Pro. Code, 1898, to discharge the 
accused, since the grounds relied on for a com¬ 
mitment would, in bis opinion, be insufficient. 
Where, however, the Magistrate entertains any 
real doubt as to the weight ot quality of the 
evidence, the task of resolving that doubt and 
assessing the evidence should 

Court of Session. In re BAI J*-?™'”' 

Ij.R. 823=8 Ind. Cae. 631 = 11 Cr. D.J. 692. 

By Presidency Magistrate, effect of—See ACT 
IV OP 1877. B. 87. 6 B. 376. 

By Presidency Magietrate—See ACT IV OF 
1877, 8. 168,7 0. 447. 

Copies of order, and depositions before Presi¬ 
dency Magistrates, right to— See ACT IV OP 
1877, s. 170. 8 0. 166 = 10 C.L.R. 190. 

. See ACT XII OP 1396, ss. 49, 69, I L.B.B. 
48. 

See Commitment to sessions Couet, 
Bat. Un. Cr. 0. 899. 

See COMPENSATION—OENBBAIi, 9 Ot. L.J. 
SOS^fllnd. Ofte. 159a 

I See COUFLAIMANT, 4 M.B.O. App. 8. 
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Discharge of Accased — continued. 

See COAtl’LAINT — WITHDRAWAL AND 
REVIVAL OF COMPLAINTS. 24 0. 528»1 C.W. 
N. 370, 24 C. 266 = 1 C W.N. 185. 

See COMl’OUNDING OFFENCE, L.B.R. 
1803—1900, 240. 

Legality of ord?c of discharge where accused 
not directed to appear at all— See CRIM. PRO- 
CODE. 1898, ss. 107, 112, U7. US. 119. 145, 
253, 403, 495. 36 M. 315=14 Cc. L.J. 559 = 21 
lud. Cas. 159. 

Power of District Magistrate to institute 
fresh proceedings after disebaree of person re¬ 
quired to give security— See CRIM.I'RO CODE, 
1898. 9S. 110 and 437, 24 A. 148 = A W.N. 190J. 
206. 

See Crim. Pro. Code, 1898. ss 119,209, 
253, 259, 437, 6 M.LT. 133 = 33 M. 85 = 20 
M.L.J. 137 = 4 lod. Cas. 1057 = 11 Cr. L.J. 162. 

Order of discharge under a. 118, Crim. Pro. 
Code, cannot be revised—Notice to person dis¬ 
charged before ordering iurlber enquiry— See 
Crim. Pro. code, 1S98, ss. no, 437. U-B.R. 
1914 Ist Qr., p. 3=24 lod, Cas. 843 = 15 Or. 
L.J. 531. 

See Crim. Pro.Code, 1898, s. 192, 7 C.L.J, 
249 = 7 Cr. L.J, 318. 

See Crim. Pro. Code, 1898, ss. 208, 257. 
437. 12 C.W.N. 68. 

See Crim.Pro.Code, 1898, a. 204, A.W.N. 
1904, 5. 

See Crim. Pro. Code, 1898, s. 206, 6 A. 
477. 

See CRIM. Pro. Code. 1898, ss. 252, 436 
and 437, 28 0. 211 = 5 C.W.N, 169. 

Order saying that the case was * struck off’ 
—Legality and effect of the order—Order of dis¬ 
charge when legal— See CRIM. Pro. Code, 
1898, 8. 259, 17 0.0. 18 = 23 Ind. Cas- 182 = 15 
Cr. L.J.230. 

Discharge—Part heard case—Absence of wit¬ 
nesses—Omission to weigh evidence on record 
—Legality — See CRIM. PRO. CODE, 1898, 
ss. 369, 253, 36 O. B28. 

Charged with an offence exclusively triable 
by Court of Session —Further enquiry—Powers 
of District Magistrate and Sessions Judge— See 
Crim. Pro. Code, 1898, ss. 436, 436, 4.87 and 
532. 28 C. 397 = 5 C.W.N. 674. 

See Crim. Pro. Code, 1898, s. 436, 26 A. 
564 = A,W.N. 1904, 125 = 1 A.L J. 292. 

See Grim. Pro. Code, 1698, ss. 436, 438, 
3 C.L.R. 263. 

Setting aside order of discharge, reasons for 
—See CRIM. Pro. CODE, 1898, a. 437, 2 0.0. 
363. 

By Magistrate and illegality of re-arrest by 
the police without no order from the District 
Magistrate—See CRIM.PRO.CODE, 1696, s. 437. 
U.B.R. 1892—1896, Vol. I, 48. 

See CRIM. Pro.Code, 1898, s. 437, ac.P.L, 
R. 62. 


Discharge of Accased— ciwcfuded. 

Discharge after examining Court witnesses 
—See Crim. Pro. Code, 1898, ss. 540, 253, 2 
Weir 714. 

Because of oomplaioanl’s absence — See 
Dismissal op Co.mplaint, Colm. Dig. Cr. 
33 of 1876. 

See FRESH Complaint, 4 M.L.T. 140=8 
Cr. L.J. 208. 

See Further Enquiry, i L.B.R. ioo = 36 
C. 994 = 13 C.W.N. 1221. 

See High Court, Superintendence 
and powers of, 5 M.L.T. 233, F.B. = 9 Or. 
L J. 192 = 19 M.L.J. 157 = 32 M. 220 = 1 Ind. 
Oas. 228. 

Whether discharge of accused bars institu¬ 
tion of fresh proceedings on same facts— See 
Magistrate, Duty of, 2 L.B.R. 27. 

See PENAL Code, ss 497, 498. 11 C. 81. 
Revival of proceedings against accused— See 
Revival of Criminal proceedings, i C. 
282 = 25 W.R.Cr. 30. 

See Security fob good behaviour, 6 
O.C. 262. 

See Security to keep the peace— 
Effect of signing wrong bond, etc., 

5 C.L.R. 366. 

See Sessions judge. Jurisdiction of, 

Rat. Uo. Cr. 0. 837 = Cr. Rg. 2 of 1896, Rat. 
Ud. Cr. 922 = Cr. Rg. 27 of 1897, 4 L.B.R. 49 
= 6 Cr.LJ. 287. 

See SOMM.^RY Trial, l L.B.R. 9. 

Discrepancies in evidence. 

Revii^ion — Serious — for the proaeculion— 
FAilureof both Courts to take its notice— Power 
of High Court to set aside cooviotion on revision 
— See CRIM. Pro. Code, 1898, s. 439. 8 P.W. 
R. 1912. Cr. = 15 Ind. Oas. 95 = 13 Cr. L.J. 463 
= 113 P.L.R. 1912. 

5cc EVIDENCE ACT, 1872, 8. 59, U.B.R, 
1897—1901, Vol. I, 162. 

Between the statements of witnesses before 
the police and Court—See Evidence act, 
1872, ss. 114, 133. 36 P.W.R. 1910, Cr. = 8 lod. 
Cas. 193 = 11 Cr. L.J. 580. 

Duty of Government Pleader conducting 
prosecution—of witnesses—See GOVERNMENT 
Pleader, 20 W.R. Cr. 38. 

Discrepancies in oral evidence. 

Effect—See EVIDENCE—GENERAL, 11 B. 
H.C. 146. 

Discretion. 

(1)—Sec»r»fy to keep the peace —Crim. Pro. 
Code (1882}, Cft. VIII-Discretionary powers 
under this chapter, how to be exercised.— The 
discretionary powers conferred by the law upon 
Magistrates, in the interest of preserving the 
publio peace, must not be exercised without 
care and caution, and never in derogation of 
the rights of liberty and security to which the 
people are entitled under British rule. QUEEN* 

Empress v. abdul Kadib, 9 A. 432=A. V. 
N. 1887, lit. 
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DUcretlon^^continued. 

(2) —Dwreiioni hoxo to ba exercised, —When 
the law throws upon a Masistraio tbe rcspoo* 
Bibilitjr of eieroisiDg a discretion, bo must exer- 
oiso it to the best of his ability and has no right 
to pass a decision, simply bocauso it would 
agree with a duoision expressed by the Sessions 
Judge. CliUNNi LaL v. HARBANS Kai, 1 A. 
L.J. 31S. 

(3) —Cri»i. Pro. Code (1832), s. 476—Order 
made under the sectioxi—Higk Court's power ol 
revision — Preliminary enquiry. —The High 
Court bas juri^diotion to interpose in the case 
of an order made by a Court under s. 476 of 
the Code. It bas, therefore, also tbe power to 
determine whether tho discretion given by that 
section has or has not been properly exercised. 
(16C. 730, Rel. on.) [3’., 26 B. 785, 23 C. 532, 
18 P.R. 1902, Cr.«78 P.L.R. 1902 ; li , 26 A, 
249 = A.W,N. 1904, 15, 23 C. 610, 14 C.L J. 123 
^15 C.VV.N. tOl^^ri Ct L.J. 209«10Ind. 
Oas. €6, 5 M.L J. 226«2 We^r 602, Rat, Uo. 
Cr. C. 896, U.B R, 1907, 1st Qr. Ct. P.C 1» 
6 Or. L.J. 25.] The discretion, under s. 476 of 
the Code, is given by the words '*such Court 
after making any preliminary enquiry that may 
be necessary send tbe case lor trial*'* It is, 
therefore, tor tbe Court acting in the matter to 
determine, in tbe exercise of its discretion, 
whether or not to make such preliminary 
enquiry. There may be cases in whicht at any 
rate, it is plain that such an enquiry ought to 
precede tbe proceedings contemplated by that 
seotioQ, CH.iUDHAlU MAHOMED IZHARUJj 
HUQ V, THE QUEEN-E.MRRESS, 20 C. 349. 

(4) — Rights of accused persons —^ Duty o/ 
Magistrates^Proper exercise of discretion vested 
in tktm by laiv. —Magistrates, in dealing with 
the law relating to tbe rights of aooased persons 
should construe it in a less technical spirit 
than they are sometimes used to do. In tbe 
inferior Coucte, tbe right principle is occasion* 
ally reversed and a person is preeumed to be 
guilty tbe moment he is accused, and every 
attempt on his part to prove bis innocence is 
regarded as vexatious. When the law vests in 
a Court a certain disoretion, it should be 
exercised, eo as not to give rise to any reason* 
able complaint or prejudice or bias. BHSO- 
PRAKASH V. W. D. Rawlins, 28 C. 591. 

(5) — Previous conviction, charge of.~~ lo 
deciding whether, for the parposee of puaisb- 
meat, tbe accused should be charged or Dot 
with a previous conviction, a Magistrate should 
exercise a careful diecretioa having regard to all 
tbe oircumstaaoes of tbe case. HloH COURT 
Proceedings. a3BD September i878, No. 
1537, 2 Weir 32i. 

See ben. act III OP 1899, s. 449, 9 O.L.J. 
fl0»10 O.W.N. 182=*3 0r. L.J. 2a«33 0.287. 

See BEN. ACT HI OP 1999, as. 449, 450.462, 
679, 11 O.W.N. 80-4 Or. L.J. 408 -34 0. 341. 

Coata of adjourDment, of Megiatrate—Sre 
Adjournment, 9 O.W.N. 16. 

Bee APPBAZr—GENERAL, S Bom. L.B. 704. 
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DUcretioQ—concluded. 

Aa to commitment— See COMMITMENT TO 

Sessions court, lO w.R. Or. 25. 

See Commitment to Sessions Court, 2 
8.L.R. 9 Cr. -10 Cr. L.J. 224. 

See Crim. Pro. Code, 1898, bs. 87, 98, 90, 
3 L.B.R. HG. 

Sea Crim. f’BO. Code, 1898, a, lOG and 
Cb. VIII, 6 Bom. L.R. 34. 

Of Magistrate to proceed citboc under s. 107 
or S3. 144 and 145—5'ec CrIU.Pro.CODE, 1893, 
ss. 107, 144 and 145, 32 C. 906=10 C.W.N. 
288 = 2 Cr. L.J. 7G'J. 

Of Magistrate to proceed either under 
88. 144, 146 or 107, Crim. l^ro. Code— See 
Crim. pro. Code. 1898. aa. 144, 145, 107, 26 
M. 471 = 2 Weir 66. 

Arbitrary exercise of— See CrjM. PRO. 
Code, 1898. s. 145, 30 C. 603 = 7 O.W.N. 404, 

Tribunal invested with discretion—Discretion 
bow to be exercised— See CRIM, PRO. CODE, 
1895. 8. 195. 16 Or. L.J. 49 = 22 lod. Caa. 321 = 
4L C. 446. 

Statement before committing Magistrate, 
admission of, in Sessions Oourb—See CltlM, 
Pro. CODE, 11398, S. 283, 7 C.W.N. 845. 

See Crim. PRO. CODE, 1898, a. 345, U.B.R. 
1892—1896. Vol. I, 43. 

Discharge of acensod person—Dismissal of 
complaiui—5ee CRIM,PRO.CODE, 1898, ss. 403, 
437. U.fi-R, 1904, 2od Qr., Crim.I’to.Code. 19. 

Non-exercise or improper exercise of powers 
of discretion vested in a Magistraie—High 
Courb’s power to interfere—Sec CRIM. PRO, 
CODE. 1898, s. 435 (1, 2 and 3). 19 0. 62. 

Of Magistrate not always a question of 
jurisdictioo—oca DISPUTE AS TO POSSESSION 
OF IMMOVEABLE PROI’ERTY. 3 C.L J. 478 = 3 
Ur. L.J. 423. 

See Further Enquiry, 5 A.L J. 74 = a. 
W.N. 1908, 45 = 7 Cr. L.J. 157. 

See HIGH COURT, JURISDICTION OP— 
RBVISIONAL POWERS OP HIGH COURT, 10 
O. 268. 

See Sanction to Prosecute—Condi¬ 
tions REQUISITE for grant OP SANCTION, 
ETC,, 27 M. 223 — 2 Weir 208 = 14 fil.L J. 74, 6 
C, 440 = 7 C L.R- 330. 

See SECURITY FOR GOOD BEHAVIOUR, 
A.W.N. 1906, 13=3 Or. L. J. 91, i C.L.R. 268. 

Llagistrate's diecrotion in taking security 
for good behaviour, how to be exercised— See- 
SECURITY FOR GOOD BEHAVIOUR, 6 O. 
0. 199. 

In awarding punishment—See SENTENCE 
— GENERAL, 22 O. 805. 

See SENTENCE—WHIPPING, L.B.R. 1898— 
1900. 310. 

See Surety, 8 O.L.J, 248-18 O.W.N. 80- 
8 Or L.J. 388 = 4 lod. Oab. 660, 2 S.L.R. 11,. 
Or.-10 Cr.L.J. 226. 

• 
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Discretion of Magistrate. 

Brothel boose, removal of—Exercise of discre¬ 
tion by bis predecessor — Complaint not 
addrc-soil to Maeislratc—See PUNJAB ACT (XX 
OF I--' II). s. 204, P.L.R. 1010 = 8 lad. Cas. 
2i;<^ 11 Cr. L. J. 596. 

SV^’CRIM. PRO. CODR. 1898, flS 107, 145, 9 
A.L J. .582 = 34 A. 449 = 18 Cr.L.J. 626 = 15Ind. 
Ciis. 798. 

Disease. 

Sec INFHCTIOUS DISE.^SE. 

Diseases, Contagious. 

See ACT XIV OF 1868. 

Diseases, Epidemic. 

See ACT III OF 1897. 

Dishonest lutention. 

See Act HI of 1877, a. 82, 3 L.B.R. 222 = 4 
Cr.L J. 488. 

See BOM ACT II OF 1890, s. 47 (a), 23 B. 
34G=0 Bom. L.R. 93. 

Dishonesty, 

il)—Bobbery—Dishonest in(cn(io«,—Dishonest 
intention is the main ingredient in the offence 
of robbery. HIGH COURT' PROCEEDINGS, 
28TH OCTOBER. 1870, 5 M.H C. App. 39. 

See Criminal Breach OF TRUST, l Weic 
460 = 3 M.H.n. App. 6. 

Sec PENAL Code, s 415. 32 C- ''75=9 C.W. 
N. 807 = 1 C.L.J. 469 = 2 Cr.L J. 369. 

See PENAL Code. ss. 417, 468. 511. 25 M. 
726=1 Weir 481 = 12 M.L.J. 68. 

Dismissal for Default. 

Dismissal in default of appearance- —In a case 
where a Magistrate dismissed a complaint in 
default, and fined the oomplainant under b. 270, 
the fine was remitted and ordered to be 
refunded. RAMCHURN DEY V, SHEIKH JAUNU, 
17 W.R. Cr. 6. 

Dismissal of Appeal. 

See Grim. Pro. Oodb, 1898. ss. 367, 369. 
421, 422, 423. 5 N.L.R. 76=9 Or. L.J. 653 = 2 
Ind. Cas. 247. 

Dismissal of Complaint. 

See COMPLAINT. 

See Grim. Pro. Code. 1898, es. 203, 247. 

(1) —Crim. Pro. Code, ^cl XXV of 1861, 
s. 269 —Dismissal of complaint — Application for 
revival. —A complaint once dismissed under 
s. 269 of the Crioi. Pro- Code, should not. as a 
rule, be revived. Tbo complainant can have it 
revived if he gives satisfactory reasons for bis 
absence, in wbiob case be should make bis 
application to tbo Magistrate nbo dismissed the 
complaint and not to any other Magistrate. 
Reg. V- Dayar.aoh, Rat. Un. Cr. C. S6--=Gr. 
Rg. 31-8 1871. 

(2) —Crim. Pro. Code (1872), ss, 206, 470 — 
Dismissal for non-appearance—Applicability to 
Ch. XXXV, Crim. Pro. Code, 1872.—The 


Dismissal of Complaint — continued. 

direction contained in s. 205 of the Crim. Pro. 
Code, to dismiss a complainteon the non-appeat- 
aoce of the oomplainant, is not applioable to 
cases failing under Ch. XXXV of the Code. 
Where, therefore, a sanction bad been given by 
a Court to prosecute a person for resisting the 
authority of one of its baiiiSs. it was held that 
the non-appearance of the bailiff did not justify 
a Magistrate in dismissing the complaint. 
f^UEEN-E.MPRESS V. RAMCHANDRA, Rat. Uo. 
Cr. C. 137 =Cr. Rg. 31-10 1878. 

f3)— Cri)n. Pro. Code (1882), s 191— Non¬ 
payment of process-fees—Disynissal oj complaint, 
—Where a complainant in a non-cognizable 
case, being liable under.the High Court Rules 
to pay proccss-fces, neglects or refuses to pay 
the same, the complaint should be dismissed 
unless the Magistrate considers that there 
should be a prosecution in the public interest 
to which s. I9l of the Crim. Pro. Coda applies. 
Queen-Empress v. Bhika, Rat. Un. Cc. C. 
491 = Cr. Rg. 60 of 1889. 

(4) —Crim. Pro. Code, (18981, s. 437-Dis- 
missal of complaint for default of complainant — 
Jurisdiction of District Magistrate to deal with 
case under s. iSl .—Where a complaint is die- 
missed by a Magistrate owing to the absence of 
tbo complaiuant, the District Magistrate is 
competent to deal with the case under s. 437, 
Crim Pro. Code, QUEBN-EuPBESS v. DaJIBA 
TOTARAM, Rat. Un. Cr. C. 988=Cp. Rg. 46 of 
1898. 

(5) —Compfatnanf’s absence — Crivi. Pro, 
Code, 1872. Ch. XVll —Held, that it was 
illegal to pass an order dismissing a complaint 
under cb. XVII, Crim. Pro,‘Code, 1872, merely 
because of the complainant's absence and the 
discharge of the accused was held to be illegal 
in consequence. POLICE v. RAGUNATH 
Pbrshad, Colra. Dig. Cr. 33 of 1876. 

(6) — Preferring false complaint — Dismissal 
of complaint—Order for compensation, validity 
of —Courses open—Penal Code, s. 211— Crim. 
Pro. Cade, s. 195.—Where a Magistrate dis¬ 
misses a complaint on the ground that it is 
false, it is not proper that be should order the 
oompUinant to pay the accused oompeosation. 
It is open to the Magistrate either to institute 
proceedings as regards an ofience under s, 211, 
I.P.C., or to sanction under s. 195, Crim. Pro. 
Code, an application by the accused to make 
a complaint of that offence. PABSI HAJRA v. 
BANDHI Dhanuk. 28 C. 251. [Overruled, 30 
C. 123.] 

(7) —Crim. Pro. Code (1872), ss. 205, 208— 
Ground for setting aside dismissal.—Where the 
oomplainant or prosecutor in a oase was en¬ 
gaged in another Court as complainant or prose- 
outor at the same time in another oase, such 
absence was held not to be a sufficient ground 
for setting aside its diemissal for default under 
89. 205, 208, Orim Pro- Code. POLICE 
SaEhabam, Colm. Dig. Cr. 91 of 1877. 
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Dlamltial of Complaiot—-conclu^^dl. 

(8) —Crim. Pro. Code, 55. 203, 253 and 439 
—Dismissal of complaint under $• 203, Cnvi. 
Pro. Code—fVcs/i coynplaint on some faces 
allo^ved iviihout rcoiaion—Indian Petial Code \ 
(Act XLV of 1860), $• 417.—fle/d, that a com- [ 
plainaot whose oomplaiot baa beeo dismissed < 
under s. 203, Grim. Fro. Code, is competect to | 
make a (rcib complaint on the samo facts | 
without getting the Scat order nf dismissal set ! 
aside by bit^her Court. BkhARI Lal v« | 
Crown, 26 P.W.R. 1908, Cr.=a Cr. L J. 249. | 
(23 A. lOG. R.) 

(9) —Dismissal of complaint without ixami- 

nfliion of c'ymplainant — Crim,Pro^Code^ (1898), 
s. 203.—Wboro a complaiaant files a complaint 
before a District Magistrate, the District Magis¬ 
trate has no power to dismiss the complaint, I 
OQ receipt of the report of the police enquiry | 
ordered by him, without examinioe the com- ^ 
plainaot ur^der s. 203, Crim. Pro. Code. 
CROWN V. NGA YauNO, 1 L.B.R- 125. [R.. 

U*B.R. 1907, Peoal Code, 5.] 

(10) —Crim, Pro. Code, ss. 253, 203, 437— | 
Complaint^ dismissal of —Renewed complaint j 
after long delay — Discretion—~Sufficient ground j 
for disr^iissof under s. 203—Proper remedjy.— , 
Where a complainant withdrew the rest of the | 
witnesses after examining one witness and 
himself on a former complaint, and permitted 
five months to elapse before filing the renewed I 
complaint. Beld that his conduct was suffici¬ 
ent for declining under s. 203 tu proceed with 
the complaint. Held, also, that, though the 
Magistrate had jurisdiction to entertain the 
renewed complaint he (ailed to exercise a sound 
judicial dUoretioQ in proceeding with it under 
the circumstances set forth above. The 
appropriate remedy for oomplaints wrongly 
dismissed is vested solely in the higher grades 
of Magistrates and the Sessions Court under 
8. 437, Crim. Fro. Code. GuLU TIRITH v. 
OHA.TUNMAL MENGHOUAL, 4 S.L.R. 53, Cp. 
»8 Ind. Cas. 20a»ll Cr. L.J. 582. 

For default after partial hearing by 
Presidency Magistrate—Institution of fresh 
proceedings—See ACT IV oF 1877, s, 124, 6 C» 
523^8 C L.R. 106. 

Magistrate giving date for bearing petitioner 
^Petitioner not informed of place where case 
would be heard—Petitionet’e failure to appear 
—Dismissal of petition—Legality— See CRIM. 
Pro. Code, 1898, s. 125, 53 P.L.R. 1914»15 
Cr. L J. 143^22 Ind. Cas. 495. 

See CRIM. PRO. CODE,1698, sa. 252, 436 and 
437, 28 C. 211 = 6 O.W.N. 169- 

See FALSE Charge, 2 C.L.B. 316. 

See P0RTHBB Enquiry, 6 A.L.J. 74=A. 
W.N. 1908, 46=7 Or. L.J. 167, 33 C. 1282 = 5 
Or. L,J* 83. Bab. Uo. Oe. Caa. 89, 11 P W R. 
1908 Cr. = T Cr. L.J* 347* 

See PBELllUNABY ENQUIRY, 8. C* 284, 
Oodh. 


Disobedience. 

See Summons, Disorediencb of. 

I'cnal Code (Act XLV of ISfiO). ss. 175, 188 
—Disoheying order for production or tnspeclxon 
of documents—CtVi Pro. Code [Act V of 1908)i 

O. XI. r. 21.-A party to a suit failiog to 
comply with ao order for productioo or inspeo- 
tioD of documents can be dealt with only in the 
manner prescribed by O. XI. r. 21. and 
puuisbable under s. 175. Civ. Pm, Coda, 1908, 
or any other section of the Penal Code. RAM 
Ch.vND V. EmI’EROU, 6 Ind. Caa. 623 = 15 

P. W.R- Cc. 1910=15 P.R. Cr. 1910 = 11 Cr. 
L.J. 386. 

Disobedience of Order- 

SfC INSPECTION OF DOCUMENTS, 11 
B.H.C. 231. 

Disorderly House Act. 

See Ben. Act III op 190C. 

Disposal. 

See PENAL Code, s. 372, 1 Weir 359, 

Disposal of Dead body. 

See PENAL Code. s. 318, 13 C.P.L.R. Cr, 
188. 

Disposal of Property. 

See Crim. Pro. Code, 1898. a. 517. 

See Restoration of Property. 

(D—Crim. Pro. Code, ss. 517, 523—Discre- 
fion to dispose ot property produced before Magis¬ 
trate.—Tbe discretion granted to the Court by 
8.517 for tbo disposal of property produced 
before it. is not an arbitrary one. but must be 
exercised in favour of the person entitled to the 
possession thereof. So long as there is any one 
entitled to the possession ot the property, 
Government has no claim. Tbo question 
whether the property has or has not been used 
fee the commission of an oflence seems imma* 
teiial, for. in neither case does the section 
justify confiscation or transfer to Government 
of the ownership of property originally belong¬ 
ing to some one else. In re KHAJAH 8ABEB, 
2 Bom. L.R. 768- 

(21—Crim. Pro. Code. s. 623—Disposal of 
propeTty-Discrelion, how to be exercised.—The 
discretion given to a magistrate by the words 
*'euob order as be thinks fit respeoting the 
disposal of properly ” must bo judicially exercis¬ 
ed. and in the absence of anything to show the 
title to the property, it should be ordered to be 
delivered to the persou in whose possession it 
was at the time of the attachment. But when 
the property has been delivered contrary to the 
above principle, the High Court has no power 
to order restitution. EMPEROR v BAHINU, 5 
Bom. L.R. 25. Ci^.. 6 Or. L.J. 126 = 4 L.B.R. 
14.] 

(3)—Crim. Pro. Code (1898), ss. 617, 523— 
Du^osaf of property taken by police as stolen 
property, before adjudication of the theft ease,— 
Where in a charge of rioting and theft, the 
police seized certain property as stolen, and the 
case of theft bad broken down apon investiga> 
tion by the police, bat the oase of rioting was 
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DiBposal of Property— concluded, 

not difpnsed of. held, that the Magistrate was 
oompcti'iii to make an order undots. 523 for 
tbo dir po,-ai of that property on the application 
of th.' police, especially when the parties them* 
selves pressed the Magistrate to determine the 
que>nnn fortbwah under that section, in order 
to avoid thp risk of serious loss to that property. 
Nash: ali Ma.iumdhar v. rukhminiMohan 
KNDA. 5 C.W.N 415. 

(1)—Cri»i. Pro. Cede (1898), ss. 517. 520 
AcijuiUalon a chnrqe of criminal vii^apprc.jiria- 
tu-n — Delivery cf property. —Where a person 
charged with the otienco of criminal misappro¬ 
priation of an elephant denied the ownership 
of the complainant, claimed the animal, and 
was acquiiled, Ii'ld, that iho elephant, although 
found to belong to the complainant, should be 
delivered to the accused person in whose posses¬ 
sion It vvit? found at the time ihe criminal 
procredings Wi re instituted I3M.jOItAA[ GOGAI 
V. CillNTRAM KOLITA, 9C.W N. 549*2 Cr. 
L.J. 269. (7 (J.W.N. 031, Doubted and D) ^ 

[F.. 35 A. 371 = 11 A.L.J. 452 = 14 Cr. L.J. j2d 
= 20 Ind. Cas. 1005.] 

See ACT Vlt OF iS78, s. 55. 5 Bom. L.R. 
124. 

Dispute as to Possessiuu of Iromoveable Pro¬ 
perty. 

See CUIM. Pro. Code, 1893, as. 144-147. 

See MAGISTRATE. JURISDICTION OF. 

See Security to klei* the Peace — 
Likelihood of ukeacii of the feacb. 

(1) — Crim. Pro. Code, (1861), ch, XXII 
(ch. XII 0 / the C<deo/ J6'J8 )—Nature ol the en- 
guiry .—The enquiry uontcmplated by ch. XXII 
tXil) of the Code is a personal enquiry before 
the Magistrate who makos the order. An order 
passed upon the report made after enquiry by 
a Suboraiuaie Magistrate under e. 318, Crim. 
Pro. Code, 1861, (s. 145 of the Code of 1898) is 
illegal. HIGH COURT PROCEEDINGS, 13TH 
Nov. 1868. No. 149. 2 Walr 97 = 4 M.H-C. 
App. 20. (9 W.R.Cr. 64. R.) [R- 81 M. 62 = 6 
Cc. L.J. 384 = 17 M.L.J. 535 = 3 M.L T. 108.] 

(2) —S. 14-1—Order under the section, when 
to be made .—Before making an order under 
s. 144, Cnm. Pro, Code, the Magistrate should 
hold an enquiry and determine which party 
has the legal right contended for by both the 
parties and then protect the party he finds 
entitled in the exercise of that tight. QOEBN- 
Empress V. Kazi Fajloddin, Rat. On. Cr. 
C. g67 = Cp. Bg. 22 of 1898. 

(3) —Cases which Magistrate can decide as to 
possession—Dispute as to property of which each 
of two pe>*soHs clixxpicd the tofiole without oHega* 
tion of joint possession.—It ie competent to a 
Magistrate to enter into the question as to who 
was in possession and to maintain in possession 
the person whom ho finds to be in possession. 
Byjnath SAHOO V. Rdooonath Pbrshad, 
2S W.R. Cr. 16. 

( 4 j_Criw. Pro. Code (1882), ss. 145, 146— 
Scope of 8.146—‘ TangihloimrMveablepropcrty, 


Dispnte as to Possession of ImiuoYeahle PrO' 
perty—continued. 

scone of the expression—IFhen action under 
s. 145 could be taken.—5. 146 does not give 
jurisdiction to pass an order of attachment in 
a dispute between parties whose rights would 
have to be determined by a Revenue Court, 
The term “ tangible immoveable property” in 
s. 145 includes standing crops. A Magistrate 
must be satisfied of the existence of a dispute 
likely to cause a breach of the peace, before he 
can take action under s. 145. The record also 
must show that be was satisfied of the existence 
of a dispute likely to cause a bre.ach of the 
peace, GANGA PraSAD V. NARAIN, 15 A. 394 
= A.W.N. 1893, 149. (14 A. 30. U M. 193. 

F.) [R., 14C.LJ. 515=16 C.W.N. 540. 11 

Ind. Cas. 729.] 


(5)—Oecisiojt of Magistrate as to possession— 
Cnm. Pro. Code (1372), s. ddO—Tangible im- 
moveable properly—Real right to possession.— 
The possession in regard to which toe Magis¬ 
trate’s jurisdiction under s. 330 of the Code of 
Criminal Procedure should be exercised, must 
be of a real and tangible character. BE.TOY 

Nath Chatterjeb v. Bengal coal Com¬ 
pany. Ltd., 23 W.R. Cr. 49. [App.t 12 0. 
539.] 


{6)—Fishery rights— Julkat— Not tangible 
immoveable property.—Where the subject of 
dispute is merely the right of fishing m njulkur 
it is not a dispute oonoerniog any “tangible 
immoveable property ’’ under s. 145 of the 
Crim. Pro. Code. KRISHNA DONE DOTT v. 
Tboilokia Nath Biswas, 12 C. 539. (23 w, 
R. Cr. 45. 11 c. 413. F.) 


( 7 )—Crim. Pro. Code. s. \45—Dispute con- 
cerning julkar, not one concerning linqible 
immoveable property.—A dispute concerning a 
jufKur right is not one concerning “ tangible 
immoveable property ” so as to give a Magistrate 
iurisdiction to enquire into uudec s. 145 of the 
Crim. Fro. Code. ANUND MOYI DaBIA v. 
SHURNOMOYI, 13 C. 179, 


(8)—Ss 144 and 145—Scope ol section—Bigh 
Court's criminal revisional jurisdiction. — 
S, 144 has reference to temporary orders in 
urgent cases of nuisance; it gives jurisdiction 
where urgency exists independently of dispute. 
An order under the secticn has to be directed to 
particular individuals or to ihs public generally 
enjoining particular acts oc absieotions, and it 
j is in its very nature a tempocat}' order. [B-, 
4 Bom. L.R. 582.] An order under s. 145 
pre supposes a dispute likely to oaose a breach 
of the peace, and in making it, a Magistrate 
may take action on the report of the police ot 
on other information. The order must set forth 
the grounds ou which be is satisfied that there 
is a dispute likely to cause a breach of the 
peace. Notice should be issued to all parties 
concerned so that they may have an oppor* 
tuniiy to put in their respective claims. The 
order should not interfere with the rights of 
the parties ooncerned as determined by the deci¬ 
sion of a Civil Court. A claim to perform a 
religious ceremony in a public temple, when 
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Dlipate ai to Poasesaloii of Immoveable Pro- 
petty — continued. 

is thesubjeot ot an apprehended dispute, falls 
undets. 145. [H-3 Bom. L.R. 416. 25 A- 

637= 23 A.W.N. 102, 6 Bom. L.R. 24G.J 
The High Court hag, ordinarily, no iunsdiclion 
to interfere with an order under ch. XII ol the 
Grim. Pro. Code, which ie not a proceed)ng 
within the meaning of 3. 435. but where the 
MagiBorate exceeds bis juriediction under 
Bs. 144. 145 the High Court has power to inter¬ 
fere in its extraordinary jurisdiction to set the 
order aright. In « PANDURaNG GoVISD. 
24 B 827 = 2 Bora. L.R. 84. [fl-. 25 B. Ii9, 

2 L.B R 239, 25 A. 537 = 23 A.W.N. 102. 17 C. 
P.L.R. 133. 5 0.0.1. 33 C. 63 = 9 O.W.N. I0l6 
*2 C.L.J. 241. 1 S L.R. 50 Cc.^8 Cr. Ij.J. 
170. 6 A.L.J. 113 = 31 A. U8,] 

( 9 ) _ Jurisdiction under the section —Tjje 
iurisdiotion given by s. 320. Cnm. Pro. Code, 
1861 to decide for a time the right to enjoy¬ 
ment of property, should not be exercised except 
on cleat and eatisfactory proof. Whore the 
only evidence oQerod ia that of user, it should bo 
such as to show satisfactory acts of enjoyment 
exercised as a matter of right and permitted 
uninterruptedly for some considerable length ot 
time. High ooubt Proceedings. 4th Jan. 
1669, 4 M H.c. App. 24. 

( 10 ) —Cri.n, Pro Code (1882). ss. 145 and 146 
—Possfs.ion fo be looked at under the section 
Enquiry xnto the natme of possession.—Where 
a Joint Magistrate made no inquiry as to the 
actual possession of the patties at the time the 
question came before him. but relied ou an 
order p.wsed by the Collector six months previ¬ 
ously, held, that the order wag irregular, as the 
issue before the Magistrate wag which of the 
contending parties was in actual possossiou at 
the time of his proceedings. In the 

the petition of. JaiLal. ‘3 A. 382 = A.W.N, 
1891, 113. [R., 18 M. 41 = 2 Weir lOO.] 

(11) _Criw. Pro. Code. s. 145 —Scope o/sec- 
iion--lnQuiTy into the nature of the possesstrw. 
-a. l 4 ?of L Orim. Pro. Code. 1832. requites 
a Magistrate to decide which of the parlies is 
in pogsession of the subjeot of dispute at Oie 
lime when the Magistrate decides the question 
of possession, and not 

thereto. In the matter 

SHIVA GANOAVa, 18 B. 132. [5’.. 18 41 - 

( 12 ) —Affachntenf of 

Code (1872). s. 531 —Ijmali V 

possession.-Tbe possession to be 
poBsessioD at the time the dispute arose, ve., at 
?he time the Police reported that s. breach ot 
the peace was likely to take pUce. RAKHAL 

DAS SINGH a n W N 710'1 

SINGH. 24 W.R. Cr. 73. {.D., 6 O.W.N. 710.J 

( 13 ) —Decision 0/ Magistrate as to l»5««ion— 
J/LuU of required possesston—Crim- J^o. Code 
(1873), 8.^ 630—Possession at lime of dispute. 
The poBsesaion which 

efliablish in a oaae under a. 630, Act X of 18 i 2 , 
zfllatiDR to a dispute aa to the posseMion of 
Smowble property is poBseealon at the time 
S^the institution of the prooeedings, and not 


Dispute as to PoBsessloo of Irarooveable Pro¬ 
perty— continued. 

pogsession at the time the Magistrate comes to 
his decision. In re PIRTHIRAM ChOWDHRY 
Rai BahadoOR. 20 W.R. Cr. 31. [R., 24 W. 

R. Or. 73. 21 C. 404.] 

( 14 ) —Inquiry info the nature of the posses¬ 
sion—Possession at the lime of enquiry. —ColoBa 
ha is satisfied that thero is likelihood of a 
breach of the peace being committed, a Magis¬ 
trate acting under s. 318 of the Grim, Pro. 
Code, 18G1, has only to see who is in actual 
possession at the time of the inquiry, and he 
oannot restore possession to any other person 
though the latter had been previously illegally 
dispossessed by the persou in possession at the 
time of the inquiry. In re GlliDHAR DHAN- 
JEE. Rat. Uo. Cr'. C. 27 = Cr. Rg. 1-12-1869. 

(15) —Grim. Pro. Code. 8 . 145 -Procfdwre 
under —Possession at the time of the enquiry.'— 
Under 8. 145 of the Code, the Magistrate has 
only to determine which of the parties before 
him is de facto in posiegsion of the disputed 
property, at the time when be is enquiring ioto 
the matter, which is, in the contemplation of 
the law, identical with the time of the instUu- 
tiou of the proceedings, and not at any time 
previous thereto. [P., 12 C- 521; Appl., 21 0. 
404; R.. 16 C. 281, 22 0. 297. 25 C. 630.] 
Under 8. 145, the Magistrate’s simple duty is 
to maintain the party in possession, although 
he might be of opinion that such party is in 
wrongful possession. Ho has no power to oust 
the party, whom ha considers, in wrongful 
nossegsioD. and maintain in possession the 
party, whom he considers, rightfully entitled to 
possession. AMHLER v. PUSHONG, 11 C. 36S. 
[/i.. 29 C. 137=29 LA. 24 = 12 M.L.J. 83, 
PC.] 

(16) —S. 145, Crim. Pro. Co-ic—Procedure 
under— Possession at the time of enquiry.— 
Under e. 145 of the Code, the Magistrate baa 
only to determine which of the parties before 
him ie de facto in possession of the disputed 
property, at the time when he is enquiring into 
the matter, wbioh is. in the contemplation of 
the law, ideutioal with the time of the institu¬ 
tion of the proceedings, and not at any time 
previous thereto. CHUNDER KooMAR POD- 
DAB V. CaUNDBA KANTA GHOBB, 12 C. 521. 

( 17 ) _po 5 «ssion at the time when proceedings 
were insliluled. —Enquiries, under b. 145 of the 
Grim. Pro. Code, should be direoted to the 
question as to which parly has been in posses- 
eioD of the subjeot of dispute before any 
proceedings in Gourt have been taken, and 
anything which occurs subsequently should not 
be taken ioto account. KRISHNA DONE DUTT 
V. TBOIDOKIA NATH BISWAS. 12 C. 989. 
[i’.. 18 M. 41.] 

(l6)—Grim. Pro- Code, 8 . 145—Scops of— 
Inquiry as to possessionjust before the dispute.— 
Under s. 146 of the Code, in a dispute regard¬ 
ing foreet lands, the right to possession of 
wbioh was exercised by outting timber from 
time to time, and removing that timber upon a 
oectain price being paid for, the Magietrate 
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Dispnte as to Possession of Immoveable Pro¬ 
perty— 

oftmc to 1 he couclusioa that tbe second party 
in {v>«;sos^icD at tbo time of tbe iostitutioo 
of pr '.‘. eihnRS, on tbc er'>unds (l)tbat tbe first 
puiy had admitted that, jjst before tbe time 
of mrjal procevdiogs under tbe seotioo. they 
were driven asvay by tbo men of second party; 
.;nij (2) that they were unable to enter tbe 
forest and to remove ibe timber cut by thorn, 
and that tbo timber so cut was removed by the 
second party. Ueldy that, having regard to the 
nature of the property, these two found 

in favour of the second party, could not consti¬ 
tute legal possession of tbe second party at the 
time the proceedings wore instituted. Beld^ 
also, that it was Docess\ry to enquire who was 
in tbe undisturbed possession of tbo land in 
dispute by felling timber and removing the 
same without objection on tbe occasion im¬ 
mediately preceding the one in wbicb tbo 
dispute arose; and whichever party be found 
to have been in possession on that occasion, 
should bo presumed to bavo possession at tbe 
time when the proceedings commenced. JAGAT 
KlSHOrtE ACHARJYA CHOWDHURI V. Kha- 
JAH Ashanullah Khan Bahadur, 16 C, 
281, 

(19) —Crim, Pro, Code, $. 145—PosrMsfon 
conUmplaud bu —Possession at the lime of the 
insiiiulion of the proceedings.—Tbe possesaion 
to be inquired into, before making ao order 
under s. 145 or 146, is the possession at tbe 
time of tbe institution of the proceedings. It 
16 obvious that the words io s. 145, Crim. Pro. 
Code, ** tbe fact of actual possession must 
have reference to some fixed point of time. 

- It cannot have refetence to some date long 
anterior to tbo dato of proceedings being in¬ 
stituted, nor can it refer to a point of time 
subsequent to tbo Gommencement of the in¬ 
quiry, The time to be taken is obviously 
tbe dato of tbe Magistrate being satisfied that 
there is ground for his interventioo under 
8, 145. in other words, the date of the institution 
of the proceedings. In considering the qaestion 
of possession, there is a general presumption 
that when a vendor sella part of a property, he 
retains all that ho does not sell. AGRA BANK 
V. Leishman, 18 M. 41 = 2 Weir 100. [R., 25 

A.637 = 23 A.W.N. 102, 24 B. 527.] 

(20) —Ingwiry into question of possession-^ 
No adjudication cn titles —A Magistrate, aoting 
under s, 144> Orim. Pro. Code, is to make an 
order with the object of preventing a breach 
of the peace, if he considered a breach o£ the 
peace was immineot. This would be the only 
question for him to consider. It is not bis 
business to adjudicate upon any question of 
title or possession, APPAIiA NarasIMHALU 
V. Mahant Habi Narayana das Bavaji, 11 
M.L.J. 122. 

(21) —Crim* Pro. Code (1882),s, 145—Ifana- 
get or proprietor, if a proper party to proceeding 
under s« 146.—A person, having no interest in 
the landr bub merely in possession of the land 
as manager for the actual proprietor, is nob a 


Dispate as to Possession of Immoveable Pro¬ 
perty — continued, 

proper party to proceedings under s. 145. 
Brown v. Prithiraj Mandal, 25 C, 423. 
(21 C. 915, P.) [D., 31 C. 48 = 7 C.W.N. 

825.] 

(22i—Crim. Pro. Code (1832), s. 145— Order 
under the sect ton, nature and effect o/. —Orders 
under s. 145 are merely Police orders made 
to prevent breaches of the peace. They decide 
no question of title ; but tbe person maintained 
in possession by such an order can only be 
evicted by a suit by a person who can prove a 
better right lo the possesaion himself. DINO- 
MONI CHOWDHRANI V. BftOJO MOHINI 
CHOWDHRANI. 29 C. 187 = 29 LA, 24=:6 C.W. 
N. 386. P.C. = 12 M L.J. 83 = 4 Bom. L.R. 167 
= 8 Sap. 224. 

(23) —S. 145 —Order under the section, nature 
and effect o/. —Under s. 146, Crim. Pro. Code, 
1882. an order must be made, not upon tbe 
merits of the claims put forward on either side, 
but upon tbe view of the fact of actual posses¬ 
sion of tbe land in dispute, declaring tbe proper 
person to be in actual possession of tbe lands in 
dispute and to be entitled to retain possession 
thereof unbtl evicted therefrom in due course of 
law, and forbidding all disturbance of euoh 
possession until such eviction. Maung PO 
Su V. Madnq Pan Aung, L.B.R. 1893—1900, 
149. 

(24) —S. 145—Order under the section nature 
and effect o/.—An order passed by a Magistrate 
under s. 145 (4). Crim. Pro. Code, should 
embody a clear finding as to which of the parties 
was in possession at the dato of his order undec 
s. 145 (4)* lb is not enough to fiod who was in 
possession a year before tbe date of tbe pro¬ 
ceedings under the section. ^lUNDLAMUNY 
EDLAMANDU V. GADIPUDI CHINNAH VEN- 
ElAH, 9 Cr. L.J. 505 = 2 Ind. Cas. 159. 

(25) — Crim, Pro, Code (18S2). s. 145—Order 
under s, 146, on whom bhxding, —An order 
passed under s. 145 of tbe Code is binding only 
on tbe actual patties to tbe case in which it 
was passed. The fact of a person being exa¬ 
mined as a witness in such a case does not make 
him a party'* bound by the order. Any 
incoDvenieoca, which might result from restrict¬ 
ing the scope of tbe section in this manner, 
can be avoided by care being taken to include 
as patties all persons interested in. or olaimicg 
a right to. tbe property in dispute. QUEEN- 
Emprbss V. KUPPayyar, 18 M. 51=2 Weic 
109. 

(26) —Crim. Pro, Code (1893), s, 145, cl. (4) 
—Question of possession^Jurisdiclion of Hagis* 
trates. —In ooosideting tbe question of posses¬ 
sion. in proceedings uodar a. 145 of the Code, 
tbe Magistrate has to decide tbe question of 
possession without reference to the merits of 
the claims of any of the parties to a right to 
possess the subject-matter of dispute. If be 
goes into tbe merits, he exceeds bis jurisdiction. 

Ram Dyal Mahtonv. Kbdarnath, 6 C.L.J* 
182 = 6 Cp. L J. 192. [Diss.| 11 Cr. L.J. 69=4 
Ind. Cas. 876 = 12 O.C, 400: R.. 34 M. 138=6 
Ind. Cas. 898=11 Cc. L. J. 353=8 M.L.T. 104.] 
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DUpate as to Poasessloa of Imraovoable Pro¬ 
perty—ca»{inue<i. 

(27) —Decision of Magistrate as to possession 
—’Question for riecistoi—Possession— Title. — 
Id a case of disputed posaessioa of land, the 
Magistrate should look to possossioD, oot to 
right, i.e.. be must maintain in possession Ibe 
party in possession, forbidding dislutbaoce cf 
such possession. GRIIAMONEB v. ISHUR 
ChUNDEU, W R. 1864, Cr. 2. 

(28) — Land dispute—Proceedings under s. 318, 
Grim. Pro. Code (1861) ( = s, 145. Criw. Pro. 
Code, 1898).—It is enough if the proceeding 
required by s. 318, Grim, Pro. Code, 18G1, be 
simply recorded, there being no necessity to 
record it in a particular form or on a separate 
sheet, JOYRAU SINGH 9. JUGNABAIN DOOBBY, 
10 W.R. Cr, 16. 

(29) — Land disputes —Crtw. Pro, Codecs. 318 
—Sundays. —Where there is a dispute about 
the possession of land, the Magistrate ought to 
record the proceedings requited by s. 318, Grim. 
Pro. Code and look to possession, not to right, 
t. e,. maintaining in possession tbo parly in 
possession, and forbidding disturbanco of posses¬ 
sion. Sunday is a recognized holiday through¬ 
out the countryand on that day judicial 
business is suspended in all the Courts. 
Gri.tamoneev.Is/iurChundeb, W.R. 1864. 
Cr. 2. 

(30) — Crim. Pro-Code, 1861. s, 318—Land 
dtspufe.—A Magistrate cannot, under a. 318, 
Code of Criminal Procedure, decide as to the 
respective claims or rights to actual possessiou. 
not act upon former decisions to prove previous 
title or possession. All that be has to do is to 
find which party is in actual possession. 
GOVERNMENT V. SREEPUTTBE ROY. 17 W. 
R. Cr. S9. 

(31) —Land disputes —Possession—Evidence of 
fifle.—In land disputes uoder s. 318, Crim. Pro. 
Code, 1861, held, that the Magistrate was wrong, 
in not recording a sufficient proceeding showing 
the grounds upon whioh be was satisfied that 
the dispute was one which would lead to a breach 
of the peace. If the parties consented to waive 
that point by consenting to go into the whole 
question, the Magistrate was wrong in taking 
the title of one person as prinia facie evidence 
of his possession, and throwing the onus on the 
other, and precluding that other from proving 
his title. AMBITHNATH JHA v. AHMED REZA, 
6 W.R. Cr. 6t» 1 Ind. Jur. N.S. 399. 

(33)— Uatwe and effect of decision—Fouedari 
Court, jurisdiction of— Possession—Question of 
The jurisdiction of the Pouzdati Court 
was confined to oases of possession, and it was 
bsyond its province to inquire into and ascer¬ 
tain titles to landed property. MOHabajah 
MOHBSHUR SINGH V. GOVERNMENT OP 
INDIA, 8 W.R.P.C. 49 = 7 M.l.A. 288. 

( 82 -o)-Cr»m. Pro. Code, eh. Xll—Disputeaa 
to poaaeasion of immoveable properly—Evidew 
as to title, ailmissibUity oj.— la a proceeding 
under oh. XII of the Code of Criminal 
Pcoceduie, the Magutrate may,, if neoessary, 


Dispute as to Possession of Immoveable Pro¬ 
perty—continued. 

take and consider ovidonce of title to enable 
him to decide the question of actual possession, 
but such evidence should be used only to 
“ supplement ’’ evidence of user. PaNANGANTI 
Parthasarathy Nayanim Garu V. PALLI- 
k.apu Venkatasami Rbddi. 8 Ind. Cas. 398 
= 11 Cr. L.J. 393 = 8 M.L T. 104 = 1910 M.W. 
N.400. 

(33) — Order of Criminal Coipt as lo—Nature 
and effect of decision- Question of title .—In a 
simple question of possession, all that a Criminal 
Court can dispose of is the nece-^sary right, not 
the proprietary title. KashEE Nath KOER 
V. Deb Krishto Ramanooi Doss, 16 W.R. 
240. 

(34) — Attachment of property — Dispute as 
to boundaries — Contiguous estates. —When the 
dispute is as lo a common boundary between 
two contiguous estates, the Magistrate, instead 
of attaching the boundary land, should find for 
one party or the other, with reforenoe to tbe 
point of possession, HaRVEV v. MR. BRICE, 
4 W.R. Cr. 26 ; REG. V. O.MIRTO NADTH JHA, 
6 W.R. Cr. 61 = 1 Ind. Jur. N 8. 399. [dpp.. 7 
C. 385 = 18 W.R. Cr. 11, 22 W.R. Cr. 31; Eef., 
26 W.R. Ct. 74.] 

(35) —Dispufes as to right of way, water, etc.— 
Obstructing a road. —Where A merely complain¬ 
ed to tbe Uagistraio that “ a certain road had 
been obstructed by B and others,” held that tbe 
Magistrate was not bound to inquire into tho 
matter under s. 320 of Act XXV of 1861. 
QUEEN V. RASSUL NOSHY, 2 B.L.R. Ap. 9 = 
11 W R Cr. 3. 

(36) —Decision 0 /il/agisfrafe as lo possession 
— Nature of order — Illegal dispossession.—A 
Magistrate has no authority to restore to pos¬ 
session a person who bas been illegally dispos¬ 
sessed. RAMJEEHUN DOOBBY V. LUCHMONBE 
DEBEA, W R. 1864. Cr. 9. See also DOORJUN 
SINGH V. SHIBBA, 3 N.W P. 171 ; QUEEN V. 
IMAMB.ANDEE, 7 W.R. Cr. 28- 

{36’a)—Crim. Pro. Code. 1861.s. 318 ( = 8. 147 
of the Code of 1898)—Du(v of Magistrate-- 
A Magistrate, having satisfied himaelf that a 
breach of tbe peace te likely to ensue, may 
enquire whioh party is in possession of immove¬ 
able property, and after satisfying himself on 
that point, he may record a proceeding, 
declaring that tbe party he holds to be in pos¬ 
session is entitled to retain possession, until 
ousted in due coarse of law, and forbidding all 
disturbance of possession- He may not go on to 
enquire into tbe rights of parties in possession 
and forbid the exercise of any right by suoh 
parties. DOOBJUN SINGH V. BBIBBA, 3 N.W. 
P. 171. 

(36-6)—Grim- Pro. Code, 1861, 8. 318—Land 
dispules—Potsession, —Under s. 318, Orim. Pro. 
Code, 1661, a Magistrate can only try the 
question of possession withont reference to the 
right of possession. QUEEN v, MUSSAMUT 
lUAU Bandbe, 7 V,B. Cr, 26. 
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Dispute as to PoBseasionof Irnnsoveable Fro* 

perty— niinued. 

Pro Code (189^). s — 

pri's —llxndinq over profits to party.^ 

In a under s. 145, the Magistrate has do 
jurisdiction to enquire into the rights of the 
parties. What bo has got to look to is the fact 
c>( possession onW. A Magistrate io a caso 
under s. 145 passed the following order:—“I 
furibcr order that, if any fruit has been 
gathered on any of the said land attached by 
order of this Court, the proceeds of such fruit, 
nilnys expenses, shall be handed over to A. ' 
Jhhh there is no authority in e. 145 or any 
other section to justify such an order. An.TU 
Mea V, ARM\n MEA, 7 C.L.J. 369 = 7 Cr. L J. 
336. 

(38) -Crim. Pro. Code (1808), 5 . 145 — 

of crops--Mdgi^tra'c, jurisdiction of* 
—A Magistrate has uo juri^dictioD to order a 
divi>ion of the crops on the land, thosubject* 
matter of proceedings under s. 145, Ctim. Pro. 
Code, between the parties. Ram NaRAIN 
SaHU V. KAILASH SINGH, 8 C L J, 242. 

( 39 ) —Competency oj Mogistraie to enquire — 
Cvjiu. iVo. Code, 1861, s. 3l8—Lnnddispufe.— 
WbcQ both the disputing parties are examioed, 
and state that uien were collected by their 
opponents (or the purpose of committing a 
breach of the peace, a Magistrate is justified, 
without inquiring who was the aggressor or the 
aggrieved partyt to proceed under s. 3lS of tbe 
Code of Criminal Procedure, and to take what* 
over stops are in bis opinion necessary to pre¬ 
vent a breach of the pe^ace. GUSGA NabaIN 
MITTBR V. GOUB SOONDEB CHOWDHBY. 15 
W.R.Cr. 83. [Rm 17 W.R Ct. 33.J 

( 40 ) —Cases which Magistrate can decide as 
to possession^Dispute as io alluvial land — 
Land left by drying up of river, —A Magistrate 
had jurisdiction, under a. 318, Code of Criminal 
Procedure, 1661, to prevent breaches of the 
peace in places whet© the rivers had dried up, 
The jurisdiction that was once there, under 
s. 30, was not taken away by reason of the land 
having appeared, and tbe water disappeared. 
Emambandee BEUAM V. TEK BAHADOOR, 
17 W.R Cr. 53, 

{il)~Cases which MagistraU can decide as 
to possession — Dispute reqardinq joint pro¬ 
perty—Crim, Pro, Code (1861), s, 318. The 
decision of a Deputy JIagistrate was quashed, 
because the property in dispute being ijmali, 
he had no jurisdiction to try tbe dispute under 
8. 318, Code of Criminal Procedure, 1861, but 
ought to havo proceeded in the manner laid 
down in Circular Order No. 10, dated 16th April, 
1863 17 W.R Cr. 9. GOLUCK CHUKDER ROY 
Y. Raj Mohon Bose, i7 w,R. Cr. 33. 

( 42 )—Crim Pro. Code (1872), $. 530— Burial 
ground, proprietary right ever—Manager in 
joint possession—Question for Civil Court,—A 
Mokhtar holding and managing a burial ground 
for several joint proprietora is not in possession 
for one more than for anotboi. It ia not lor one 
who ia a mooktat or manager or servant to con¬ 
stitute himself a judge of the rights of the parties 


Dispute as to Possession of Immoveable Pro¬ 
perty—corifmwed. 

who have put him in possession and under whom 
beholds, and be cannot keep out one party, 
because be thinks that they are not doing what 
they ought to do* A case in which several 
persons disputo about the proprietary right 
in a burial ground is really not one in which 
any order can properly be made under either 
ss. 530 or 532. Crim. Pro. Code, for the matter 
in dispute is one exclusively for tbe decision of 
a Civil Court. KaSSLM HASSIM SOORTY v, 
Abrahim SOleman, 25 W.R.Cr. 24. 

(42 a)— Ciim. Pro, Code, s. 145— Dispute be¬ 
tween Unanis of joKut owners—Jurisdiction of 
Magistrate to proceed under s. 145.—Certain 
laud was jointly leased to tenants by two joint 
owQors and tbe former continued in possession 
for several years under the lease. One of the 
joint owners sued for partition of his share and 
obtained a decree, but be did not obtain posses¬ 
sion of his share under the decree, and while 
tbe old tenants were in possession as before, 
some new tenants forcibly entered on the land 
assorting that they were the tenants of only one 
of tbe joint owners. The Magistrate acting 
under s. 145, Crim. Pro. Code, put the old 
tenants in possession. Held, that the Magistrate 
did not act without jurisdiction, and that, 
though there is no doubt that tbe Court must 
give efiect to a decree of a Civil Court for parti¬ 
tion, yet in this instance tbe dispute not being 
between tbe parties to the decree but between 
two rival sets of tenants, the Magistrate was 
right in putting tbe old tenants into possession 
of the land. Ma E MYA v. MaUWg PC THA- 
UNG, 8 lod. Gas. 453-11 Cf. L.J. 655-3 Bur, 
L.T. 74. 

P (42-6)—Criw. Pro. Code. s. 145—Jurisiicfiort 
0 / Magistrate in case of dispute as to joint pos¬ 
session.—A dispute not relating to possession of 
a share in the fiihery, but to a share in its 
profits, may be dealt with under s. 145 by force 
of 8ub‘S. (2). But where the dispute is 
with regard to possession of a share in the 
fishery, and tbe two parties ace found to have 
joint rights in the same, neither of them can 
be considered as claiming exclusive possession, 
and therefore s. 145 is inapplicable. BhabA- 
NATH CHAKRAWARTHI v. PEARY SARMA, 11 
C.L J. 412 = 6 lod. Gas. 544 = lt Cr. L J. 370, 
(11 C.W.N. 512, F,; 10 C.W.N, 1088, 36 C. 986, 
27 C. 259, R.) 

(42-c) — Whether provisions of CIi.XII, Crim, 
Pro. Code^ 1898, apply io Joint possession of 
joint properly.— The provisions of Cb. XIL 
Crim. Pro. Code. 1898, do not apply to joint 
possession or joint property, not to moveable 
property other than crops or produce of land 
specified in s. 145, Crim. Pro. Code. DHANI 
Ram V, Bhola NATH, 23 P.R. 1902, Cr. = 15S 
P L R. 1902, (23 C. 80, 4 C.W.N. 426, R. \ 27 
C. 259, D.) [F.. 11 Cr. L.J.61 = 4 Ind. Cas, 

860 = 11 P.W.R. 1909| Cr. = 105 P.L.R. 1909 = 
12 P.R, 1909, Ct.» 116 P.L.R. 1903, Cr.; R., U 
Cr. L.J* 422 = 6 Ind. Cas. 955 = 21 P.W.R. 1910 
Or.f 6 Ind. Caa, 453=3 Bat« L«T« 74,] 
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Dispute AS to poBseasioQ of immoveable pro¬ 
perty ^continued* 

(43) —Crim, Pro. Code (1872)» s. 530—Scope 

o/ —Joint po^sesstOH.—Tbd seotioQ contemplates 
dispuCes between owners as well as occopiors o( 
lands. When a Zemindar b^e lot bis lands or 
a portion of them in larm, be, bis farmers, and 
the oaoup^ing are all, in tboic degree, 

Qoucecoed in any dispute as to possession which 
may arise, and they may, and ought to be, 
respectively maintained in possession of the 
interacts which the? severally eojoy. HaRAK 
NARMN SihJGH V. LOCHMl BUX ROT, 5 C.L. 
R 287. (18 VV.R. U. Cited: 3 0. 320. Com.) 
[R.» 11 C. 413, 15 C. 527. 4 C.W N. 763.] 

(44) —S^mtoiicaf possession. —Although sym- 
boliC'il possession is not entitled to weight as 
against a p^rty proved to be in possession, yet, 
in the absence ol evidence, it in itself deserves 
to be tak»*n into consideration. SRBIKR MUM* 
GLO V, DURGA NaRAIN Nag, 23 W.R.Cr. 74. 
[4pp/.. 4 C.L.R. 483 ; D., 7 C 46 ;7 0. 
395, 23 C. 557, Er. 33 0. 33«10 C W.N. 257- 
2 0. LJ. 271] 

J45)—Crim. Pro. Code (1872). s. 530—Posses- 
$ion by raii/a^s.—In a case of dispute regarding 
land of a considerable area in wbiob both parties 
contended tbit they held po^se^sioo of the area 
through raiyats, it was bold th*it the Migistrate. 
iostead of making an order under s. 530 of the 
Crimiual Pr 'cedure Code that the land should 
remtiii in the possi^ssioa of ooo of the parties 
until tbe decision of a competent Civil Court, 
should h^ve proceeded to consider the question 
wbiob party wa'^in poss^^sinn of the constituent 
portions of the la^'d, piece bv piece, in the bands 
of hi4 rnivafs. MUGHOOSOODHUN SHaHA v. 
BEJOY GOBtND CHOWDHRV. 21 W.R. Cr. 55. 

{46)-Crim. Pro. Code (1873), s- 630-Parfvs 
in through rniv'*fs»““U^*der .Act X 

of 1872, «. 530, the Criminal Court has juris- 
diction to determio'^ quentloos of contested 
poAsossioo between partita who are not in im¬ 
mediate pO'Jsesfliou of the pubj.«ct-matter of dis¬ 
pute, but claim reni from t^mants who actually 
OCOUpv It. NOBIM CBUNDBR KOONDOO v. 
JOGRMDROMATH BHUTTACHARJBB, 25 W R. 
Cr. 18. 

(47)-Crim Pro. CodeU882l.8. 145-PosJes- 
si on of tenant, wfi- n not possession of landlord.— 
The rule that the possession of the tenant is 
the pn:*6eRaion of the landlord does not apply in 
ca^eein which there is a dispute between the 
tenant and the landlord as tn the fact of poRsee- 
sion. Baboo Rbddi v. KulI/.^ppa nattan, 
'2 Weir 107. 

aei^Sreacho/ the peace—Actual possession 
—Reeogniz'tnce to htep pta e—Landlord and 
tenant .—Tbe posaeasioD of a master by bis 
servant, of a landlord by bis immediate tenant, 
tbe person who pays reot to bim, of the person 
who has the property in the land by the 
osufrootuary, oomewitbio the meaning of tbe 
words “actual poseepsioo ” ins. 818 of the 
Code of Criminal Prooedure, 1861. Their 
meaning is not limited to bodily possession. 
Bat apeteoD is not in “actoal possession’* 

161 


Dispute as to poasceeion of immoveable pro¬ 
perty— continued^ 

whore tbe cents arc paid by tbe actual cocupiec, 
not to bim, but to ao intermediate bolder. In 
the mailer of J. D. SUTHERLAND, 9 B.L.R. 
229 = 18 W.R. Cr If. [P., 6 C.L.R. 287, 7 C. 
385. 15 C. 5i7 ; P., ‘26 W.R.Cr. 74 = 11 C. 413, 
3l C. 48 ; Ezpl. 19 W.R. Cr. 10; D., 14 C. 
649.] 

(49j— Aiiachmeni of property—Power to attach 
frtnd—Crim.Pro.Code 11861), s. 318—2emtndar» 
in jTcsst’ssiot by raiyats. —The power of attach¬ 
ing land regarding which there is a dispute, 
conferred on a Magistrate by s. 318 of tbe Code 
of Ctimma) Procodure, estenda to disputes as to 
possession of land of which rival zemindars are 
in possession by their raiyats. In the niatier of 
J.W. MaSEYK, 15 W.R. Cr. 1. 

(50) — Attachment of property—Dispute 6e- 
tween rival raiyats- Attachment of estate—Crim. 
Pro. Code (1861), $. 319.—Where there was a 
dispute as to the aotual posaessioo of land, not 
betweeo two co-proprietors, but beesveen rival 
raiyats, held that, iDf>te\d of attaching tbe 
whole estate, under s. 319 of tbe Code of Crimi¬ 
nal Procedute, 1861, the Magistrate ought to 
have settled ibo dispute as between the raiyats. 
RamDYALv. CHINTA MOONEE, W.R. 1864, 
Cr. 28. 

(51) —Criw. Pro. Code (1872), s. 631—Order 
of attachment, u'fven to be made. —It is tbe duty 
of a Magistrate, before be passes an order 
attaching tbe property, to enter into the question 
as to wbo has beeo, or has not been in possession 
of tbe land in dispute, to take evidence on tbe 
point, and to record a proceeding thereon. It 
is only when be is unable to determine the 
fact of actual possession, that be is competent 
under 3. 531. to attach tbe land. In the matter 
of Ram Soondari Debee, 1 C.L.R. 86. 

(52) — Attachment of property—Power to deal 
with lan<t under attachment ^Power to 
Cnm. Pro. Code (1861), s. 319.—A Magistrate 
may lease land attached under s. 319 of tbe 
CrioQ. Pro Code, 1^61. In re GREESH 
CHUNOER Doss. 17 W.R. Cr. 38. 

(53) —Orim. Pro. Code, 1812, s. 631—Proce¬ 
dure wuier—Sham proceedings — Attachment 
under s 631 —Stranger without notice subse¬ 
quently alleging actual possession—AlaQistrate's 
duty. —It is obvious that orders under s. 531, 
Crim Pro. Code, 1872 might easily be turned 
to tbe prejudice of the party in actual 
possession, as in a sham dispute arising between 
A and B. if they failed to offer any evidence, 
tbe Migistrate might proceed to attach tba 
property, and tbe person actually in poaseseioa 
might thereby be prejudiced. Whore a Magis¬ 
trate after isauiog notice under s. 530 to two 
parties finding himself unable to determine 
poBsessioD, attached tbe property under e 631 
aod where tbera^ftec a third party represented 
that be, as landlord, stepped into actual poa- 
seeeioD, it was beldi that it was tbe Magistrate's 
duty to withdraw tbe attaobmeot, unless ho 
shall see reason to find that tbe third paHy was 
not in actual poeseBeioo, In re JOY£l86Blf 
MOOKEBJBB, a4S.B. Cf. 40. 












2403 


THE ALL INDIA DIGEST. 


2404 


Dispute as to poaotBsioo of iroraoYeable pro¬ 
perty— 

lbi)~l-'n.cicdinOs under s. 5Z0, Crim. Pro- 
Codc—Bi'tach of ihc y.ou - Mtachment — 

M it;islr;).ic, being in doubt as to which of two 
ptf-oiis WiW ngbt'ul owner of some disputed 
p;'c.jicrty, attached it ia order to prevent a 
lirt'iich of the peac;*. and released it on their 
c iroiiig to ivn agceemeut, but subsequently 
r. u’liiebcd it ou the appearance of a third 
cUim.nt. from whose attempt to obtain j 
pr„-.-cssion a breach of the peace was aopre* j 
bcitJed: Held that the Magistrate was only } 
competent to order a fresh atcacbm-;ut after 
taking the preliminary stops under 8. 5b0, 
if, on completion of enquiry, he found himself 
in the position described in s. 031 ; and that, if ; 
there was any new dispute, bo ought lo have j 
proceeded df uovo ; but that the best course to 
pursue would be lo exert his powers under 
ch. XXXVfl. QUKEN V. KaLY KesUOUE 
Roy, 23 W R. Cr. 68. | 

( 55 )_CjiiK. Pro. Code (1872), s. 530—Order 
of Maqislra’e, nature of—Whalkind of posies- 
sion. ihe Maonirate should maintain.—It is not 
the iutention of s. 630 to give a Migislrato 
p.iwcr to declare a person should have posses¬ 
sion up to acertainperiod not yet arrived. _ He 
has simply to see whether or not bo is m 
possession and entitled to retain it; if so, bis 
poS'O'Sion may be terminated indue course of 
law. but not by the order of a Magistrate. If a 
person ha? ben turned out of possession and 
submits to tbo ouster, and the other party, 
whether rightfully or wrongfully, is in peace¬ 
able possession, a Magistrate will not go behind 
the period where possession may bo found to 
have become peaceable ; but the mere fact of 
seizure and occupation, while complaints are 
being made to tbo Police, and proceedings are 
being held in the Criminal Court, cannot be 
said to bo such peaceable possession as the 
Magistrate is bound to look to and maintain. 
BUNWABI LAIi MISSER v. RAJAH KADH 
PEHSHAD SINGH. 1 C.L.R. 138. 

( 66 )—Crtm. Pro. Code (1872), ss. 530, 531 
Doubtful possession —Decision of Civil Courlt 
efftctof —Erijrary info possession.—The doubt 
upon which a Magistrate oan act under s. 531 
must be the result of his inability to determine 
upon the evidence offered by both parties, and 
thereupon he may proceed to attach. The deci¬ 
sion of a Civil Court is no ground for the deter¬ 
mination of a Magistrate under the section. 
He is bound to enquire into possession and 
that alone. In the matter of RaJA LEELA- 
NUND SINGH BAHADOOB. 1 C.L R. 273. 

( 07 )—Crim. Pro. Code (1872), s. 530—Dispufe 
among joint owners—Order under section how 
far vaitd.—Where the parties were admittedly 
in joint possession of certain property aud the 
Q 0 ly question iu dispute was whether one of 
them, being a joint owner, was at liberty to 
make use of tbs land in such a manner as to 
cause what the joint owner chose to consider 
au annoyance, and against the will of that 
joint onnor, held, t-bat a Magistrate cannot 


Dispute as to possession of immoveable pro- 

• party— continued. 

determine the question under s. 530, Crim. Pro, 
Code, 1872. An order under s. 630 is only valid 
until the person to whom possession is given is 
ousted by due course o! law, In the matter of 
Raj COOilAR Singh, 2 C L.R- 62, 

(53)—Crim. Pro. Code (1872), ss- 530. 631— 
Pnsse.'sion of agent.~lo an enquiry under 
s. 530, the sole point is to determine the fact 
of actual p'>i-se?sion, without reference to the 
merits of the claims of any party to a right of 
poF«es3ion. Where a personis in possession, he 
IS entitled to be deflated to be in possesH'On, 
irrespective of the fact that his possession is 
only that of an agent. In the matter of JUG- 
OODESHARY Chowdhukain, 3 C.L.R. 94. 

(59)-Crim. Pro. Code (1072), ss. 630. 533— 
Qutsfiuii of pcssession— Local enquiry by subor¬ 
dinate Magistiate^Scope of local enquiry .— 
lu a proceeding under s. 530, the M<gisbrate 
muot decide the question of possession on the 
evidence taken belore himself. He should not 
direct a local mquiry by a subordinate Magis¬ 
trate unless both the parties have a-sented to 
such an enquiry. [R-. 3 M.L.T, 108 = 6 Ct. 
LJ. 384 = 31 M 8i“i7 M-L.J. 635.) The 
local enquiry to which .s. 633 refers should be 
restricted solely to some question relating to 
the feature of the property about whi-h ihe 
di.?pute nas arisen. It should not be directed 
to any matter which can be proved before the 
Magistrate by or.\l evidence, such as the ques¬ 
tion of actual po.-sessioo. In the matter of 
Baikant Kumar, 3 C-L R- 1S4. (!<’., i3Ce. 

L-J. 777 = 17 Ind. Cas. 403 = 10 A-LJ. 465; R,, 
37 C. 340 = 11 Cr. L J. 121 = 14 C.W.N. 422 = 

5 Ind. Cas. 365-] 

(eo)— Local viquiry—Effect of inquiry as 
evidence—Right to rebut evidence—Crwi. Pro. 
Code (1872). s. 533-—When a local inquiry 
under a- 633 of the Crim. Pro. C.ide is insti¬ 
tuted, it becomts part of the proco.dings in the 
case, and the parly affected by it i< entitled to 
be acquainted with the results of it. and to 
have an opportunity of rebutting the deputed 
Magistrate’s report, if ho thinks it necessary so 

to do. Mir dhunoo v. Thomas Brown, 
21 W.R. Cr. 25. 

l6l)—Crim. Pro. Code (1872), s.530—Profcci- 
ings under, when to be initialed — E.tamination 
of wiifnesscs.—In order to initiate a proceeding 
under s. 630. it must be shown rbat a breaoh 
of the peace is imminent. Chundbb M.ADHAB 
Ghose V. Juggut Chunder Sen, 4 C.L.R. 
483. [i?., 23 C. 657, 33 C. 33=10 O W N. 257 

= 2 C.L.J. 271.] 

(6l-o)— Crim. Pro. Code, s. 145—Tritncss— 
Process— Mogislrate—Charter Act (24 and 25 
7icf., c 104), s. 16.—In a proceeding under 
s. 145 of ibe Crim. Pro. Code, it is notobligatcry 
on the Magistrate to enforce the attendance of 
any witness at the instance of the parties. In A 
oase where the Magistrate has acted in 
accordance with law, it would require very 
strong ciroumatanoes to justify the interference 
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Dlspate as to possession of Imraoveable pro- 
perty—con^mned. 

by the High Court under the Charter Act, 
8* 15. and it would be necessary to show quite 
clearly that the procedure, though right in law# 
has in fact amounted to an absolute denial of 
justice. Whore a party, in a proceeding under 
s. 145 of Cnm. Pro. Code, states that four 
material witnesses did not appear and complains 
that the Magistrate did not enforce their 
attendance, but it does not appear what 
evidence these witnesses were going to give and 
there is nothing to show wbaC eQorts the party 
has made to procure their attendance: held that 
nothing like a case of denial o( justice has been 
made out and that the High Court could not 
interfere. HarENDR\KUMAR BoSE v GiBISH 
Chandra Mitra. 7 Ind.Cas. 799-11 Cr. L J. 
930 » 38 C. 24. 

(62) — Likelihood of breach of the peace-^ 
Inquiry•^Crwi. Pro Code (1^01), s. 318.— 
Unless a dispute is likely to cause a breach of 
the peace, no inquiry should bo made, nor order 
passed giving possession to one side or the other 
under s. 318 of the Code of Criminal Procedure. 
QUEEN V. SONAOOLLAH, 2 W.R. Cr. 44. 

(63) —Crim. Pro. Code (1872), s. 533—The 
object of Act Xof 187*2, s. 530, is to prevent 
a breach of the peace by retaining in possession 
the party already there, until such time the 
Civil Court can pron^^unco on the two conflict* 
ing claims. Ranrrcunok Coal Associa¬ 
tion V. Hem LALL GflATlVAL, 24 W.R. Cr, 
17. [F , 7 C.L.R 616, 7 C. B%5; R.. 25 W.R, 
Or. 74.] 

i6i)^Nature and effect of decision —Pre- 
vention of breach of peace—Adjudication of 
title—Crim. Pro. Code (1861J, ch. XXII, 
53.318-^321.—The object of oh. XXil of the 
Crim. Pro. Code, 1861 (ss 318—321), is to 
prevent breaches of the peace likely to be 
occasioned, and not the adjudication of title. 
In re Ram Dutt MISB. 1 Agra 29. Cr. 
Government v. gholam Mahomed, i 
Agra Cr. 33. 

(66)— Disputes as to right of toay^ water, etc. 
—Crim, Pro. Code (1872), s, 632,—In order 
to find the juriediction of a Magistrate to take 
action under e. 632 of the Cnm. Pro. Code, it 
ie oeceasaey that a dispute should exist between 
two persons conceruiug the r^ht to the use 
of any land or water, or any right of way ; the 
jurisdiotion is intended for the purpose of 
preserving the publio peace; ROSIK LALL 
Nundi V. Kartik BHAUT, 22 W.R. Cf, 48. 

(66-a)— Crtm. Pro. Code, s. Hl^InUrftrence 
with exercise of a fight by a pitiicular cfoes— 
Interference with the use of a well^Order of 
Magistrate forbidding interftrence^^Jurisdxciion, 
**Where the Hindus prevented the Christiana 
from exeroieing their ngbt to take water from 
a well: Held, that there was ootbiog io 
e* 117 of the Orim. ^ro. Code, to prevent the 
Uagiatrate from passing an order forbidding 
the Hindaa from inUrfering with tbe exercise 
of that right, HINDUS OP EANECAUPALAnrAll 
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Village v. kai Kola Christians, 8 lod. 
Gas. 848 = 1911 lU W.N. 44^9 M.L.T. 209» 
11 Cr. L.J. 721 = 21 M.L.J. 488, 

(66) —Order for removal of xoali^Crim. Pro. 
Codty IBGi, 8. G2.—Io tbe absbuce of evidence 
showing that a breach of tbe peace is likely, a 
Magistrate cannot, on a polico reporo* eummari* 
ly order a party to remove a wall be has built, 
Tbe report of the police is not evidence on 
which the Magistrate can rely. RADHA 
KiSHORE V, GlRlDHAUEE SAHEE, 13 W R 
Cr. 19. 

(67) —Private dispute as to pathway ^Crim, 
Pro. Code, 1861, s 62,—S. 62 docs not apply to 
disputes between parties about a private path, 
and a Magistrate has no jurisdiction to order 
the removal of a shed from a private path. 
NIL KOMUL MOOKHOPADHYA V ANUND 
CHUNDEK LUSHKUR, 19 W.R. Cr. 6. 

(68) —Order as to xmmeveabU property— 
Crvn. Pro, Code (1861). s. 6i—Likelihood of 

] breach of the peace. —The power of issuing 
I orders to prevent bieaches of the peace, etc., 

^ conferred on a Migisltaie by s. 62 of the Code 
' ol Criminal Procedure, extoucis only to immo- 
veable property of the deSGciptiou set forth in 
^ cb. XXII of that Code. QUEEN v. GOLUCK 
CHUNUER GOOHO, 12 W.R. Cr. 38. 

(69) —Crim. Pro. Code, 1872, 5 . 630—Casrs 
which Magistrate can decide as to possession— 
Dispute as to right to colltci renls^Order of 
Criminal Court as to^ Rcf,ono( police offiur,— 
A dispute, not coDcerning Uod or its boundaries 
or houses, water, fisheries or produce of land, 
but simply as to tbe ooUectioos made by one of 
tbe parties and as to wbat he is eutitled to, 
under a decree, does uot come under b. 630, 
Cnm. Pro. Code, 1872. ll a cass falln under 
the above section, and tbe Magistrate proceeds 
on the report of iho police which not state 
that there was any colldctiou of men on the 
part ol the opposite party, tbe proceeding is not 
a sufQcienC proceeding under that seotion. 
PUDDOMON EE DaSSEE V. J UOQO0UMBA 
Dasseb. 2S W R. Cr. 2. [Dies., 33 0. Sd^lO 
C.W.N, 267*2 O.L.J, 271.] 

{10)—Practice—Examination of witnesses as 
to actual possession ,—Before recording proceed* 
ings under s. 316, the Magistrate is bound to 
examine any witnesses (enderod in support of 
tbe respective claims to actual pos^^esBion of the 
land in dispute. HIGH COURT PROCEEDINGS, 
28TB HOV. 1670, 6 H H C. App 4, 

(71 & 12}—Practice and procedure in case of, 
—In disputes as to immoveable property under 
0 , 115, Cnm Pro, Code, 1682. a Magistrate has 
no jurisdictipn to make an inquiry as to posses- 
sioD, still less to pass any fioal order, unless 
aud until be is satisfied ol the likelihood of a 
breach of the peace ; it is absolutely essential 
that the fact and tbe ground of bis being so 
satisfied should appear in hie first order direot- 
ing tbe issue of notioa, Tbe intention of tbe 
law is not to provide a rough and ready way^of 
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riHiiting a wrong by enabling a Magistrate to 
exorcise io a ruHo and pummary fashion the 
fo’io'ion of a Civil Court, but to prevent the 
breaches of the peace likely to arise from 
disputes concernine *ar>ci'>la immoveable pro- 
neriy. MUSS^MM VT PAHCaBAI v JagANNATH 
AND RaJARAM, 6 C P-L R. Cr. 21. 

( 73 ) —LtfceHJio d 6/ b’onch of the peace — 
Crim. Pro. C-de (1861). s. 3lH~Grounds 
for belief in likelihoid o! breach of peace, — 
Under the proviaiooa of s. 3i8 of tbe Code 
of Criminal Procedure, the M-gistrate should 
specify the nature of the inl< rmation received 
by him. and state the prinr-ipal facts which, 
by the exercise of a judicial discretion, he 
derives tberefrom and which, in his judgment, 
constitute grounds (or believing that a dispute 
oonoerning certain ian I exists which is likely 
to induce a breach ''f 'he peaf-o. In re KiSHORE 
MOHUN ROY. 19 W R. Cr, 10. [R., 21 C. 404.] 

( 74 ) _ Judicial d'terminat’onnf — Magistrate, 

opinions of regarding - An order mado by a 
Magistrate in a case nf disputed possossion. to 
maintain one side in po-session, and to restrain 
the other side, wiihout anv judicial determin¬ 
ation of the fart of posse sinn. is illegal. As 
to tbe question of possession, thn law con¬ 
templates not the opinions of the Magistrates 
on such questions, butibeir judioial decisions 
arrived on proper m^'erials in reeulat proceed¬ 
ings. GOPIN'TH P RYVH V. EMPRESS. 2 C. 
L.J. 539= lO C W N 82»3 Cr L J. 169. 

{ 7 b)—Likel'haoi ot breaf'h ot the peace— 
Order not made alter jndi. ial i>'qii%ry—Crim. 
Pro. Code (I87'2), s. 530. —An ord-t of a Magis¬ 
trate reiaining parties in possession of land can 
only be passed after judicial it-quiry. as required 
by the Code of Criminal Procedure, a. 530. 
8H0IND00 NOSHYO V. RUNG LALD JHAH. 
23 W R, Cr. 21. 

/ 7 Q)_( 5 rounds on which breach of peace is 
apprehendedshouldaip fl> fromtheorder.—Pnoe 
to the institution of proceedings under e. 145 
of the Code of 1882, a Migistrate should he 
satisfied on reasonable grounds of the existence 
of a dispute likely to cause a breach of the 
peace. Further, the grounds stated by the 
Magistrate mu=it be such as lo siMsfy a Court 
of Revision, before which the case might be 
brought by any of the parties concerned. 
TULARAM SAG V. BSEOBAU, 12 C.rli.K, 
Cr. 2 

( 77 )_PracficA -Evidence, Mode of taking. 

etc.—It appears not to be absolutely necessary 
to examine witnesses at all. Semti?—If 
examined, tbe evidence shnu'd be on oath. 
OOEEN V. BaLTj.ABH Kant BHUTTACBABJEB, 
7 BLR 324 , Note* ll WR. Cr. 36. IDoubt,, 
16 W R. Cr. 17.] 

(77 a)—Eivdence, mode of taking evdience. 
etc.—In an inquiry under s. 530. Act X of 
1872 as a preliminary to an order relative to 
land about which there is a dispute likely to 
oaasea breach of the peace, the evidence should 
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perty—confitiKCd. 

be recorded by tbe Magistrate in the manner 
provided by s. 334. KHETTER MOONEE 
DASSEE V. 8REENATH SIRCAR, 11 B.L.R. 

Ap. 9. 

(78) —Ewidence on oath.—la a proceeding 
under s. 318 of the Crim. Pro. Code, 1861. to 
determine the right of actual possession, it is 
necessary that the evidence should be taken 
upon oath. QUEEN v. KALI CHANDRA BHAH, 

7 B.L R. 322=16 W.R. 13. 

(79) — Oral evidence in determination of 

question of possession.—Oral evidence has always 
been and must be tbe principal matter upon 
which Magistrates can go in deciding a question 
of possession under tbe Code of Criminal 
Procedure. MAHARAJAH GOBIND NAUTH 
RAI V. Rajah amind Nauth Rai, 9 W.R. 
Cr. 79. [F., 9 W.R. Cr. 64 ] 

(SO)—Omission to record evidence—Inquiry. 

—Taking tbe atatsmeots of both tbe parties 
without recording evidence in proof of either is 
not an " inquiry.” QUEEN v. 80NAOOLLAH, 
2W.RCr. 44. 

{QD—Taking evidence in two cases together — 
Right to separate inquiry -—Under 8.'404, Grim. 
Pro. Code, 1861, the parties kept out of posses¬ 
sion were held to be entitled to a full inquiry. 
WATBON & Co. V. RANEE SURNOMYEB, 8 
W R. Cr. 63. 

( 81 . 0 )—Crim. Pro. Code, ss 360. 145— Cose 
under s. U 5 —Practice—B-igdry — Evidence 
partly recorded by one Migistrale and partly by 
another.—Q. 350. Crim Pro. Code, is io its 
terms wide enough to cover every trial or 
enquiry under tbe Code, and the proceeding 
under 8. 143isao enquiry, because in it the 
Magistrate’s duty is to enquire who is io posses¬ 
sion ot tbe disputed area. Therefore, the terms 
of 8. 350 apply svberevet a Magistrate has ceased 
to exercise jutisdiotion therein. ANU SHEIKH 
V. JiTU SHEIKH. 7 lod. Gas. 54= 11 Cr. L. J. 
440 = 37 C. 812 

(82) — Neolecl toobey order to put in s'alcments 
—Crim. Pro. Code (18611.8 31H.—When, in a 
case under s. 318, Code of Criminal Procedure, 
a Magistrate had taken any evidence, be is not 
justified in refusing to proceed with the case 
because tbe parties neglected to file written 
statements on the'day fixed for filing the state¬ 
ments. The Magistrate is wrong in saying that 
be has nothing before him to decide. He ought 
to proceed with the enquiry. In the case of 
GOLUCK CHONDBB MyteB, 11 W.R Cr. 9. 

(83) —Ordrr of Criminal Court as to—Likelu 
hood of breach of the peace —Bcguisife evidencOt 
—There is nothing which defines on what 
grounds the Magistrate shall he satisfied, or 
limits him to being satisfied by the evidence given 
before him. In the matter of J. D, SUTHER¬ 
LAND, 9 B L.R. 229=18 W.R Cp. 11. 

{8i)—Penal Code, s, 143 Unlawful asHtnblV 
—Dispute reo^^ding possession ol Zand—Onus of 
proo/»—Where persoDSi charged with havioB 
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oaueed mischief to some indigo plants, put in a 
road-cess return filed by the complaioant 
showing that the accused were at the date the 
return was filed, in pos.^e8sioo of a large plot of 
land IQ the village n{ which they claimed the 
land in dispute to be a part, hsld, that the 
presumption as to the possessioo of the land 
was in favour of the accused and that the 
prosecution should prove the disoontiouance of 
possession by the accused, or that they held 
some other land in the same village answering 
to the land mentioned in tho road-opss return. 

Bisa Coer v. Marshman, S C.V.N. 368. 

(84*u)— Crim* Pro. Code, s. liS^Bnquiry as 
to possession — Con/ficfi>i {7 claims based on 
different titles^ Re fits'll of Magistrate to decide 
as to possession —Jwrisdicnon, —Where, in an 
enquiry as to possession, the parties put in 
claims based on difierent titles, one claiming 
under a Will, another under a partition of the 
settlement and Wilh and the Magistrate, 
bolding that be was unable to decide as to the 
question of possession, ordered that the property 
do remain under Court attachment till the 
parties had settled their dilT^reoces in a Civil 
Court: Held, that the Magistrate acted without 
jurisdiction and should have decided no the 
question of pof^session. VEYYA ManIKIYAM 
V. VENKAIYA. 8 Ind. Cas. 63«U Cc L.J. 580 
«8 H.L.T. 147. 

(85f^Nature and effeU of decisioni4 
Civil Court lor possessions Proof of lUle -Cnm. 
Pro. Code (1861), s. 318. —S 318 or ibe Code of 
Oriminal Procedure, 1861, does not mean that 
any party who can show in the Civil Court a 
poBsession prior to the Magistrate’s award 
ehall be entitled to have the award eet aside 
and to be put in possession, but only that tbe 
part? out of posses^iion must prove title. 6HIB 

pershad Roy v. rughoo Nath Sikqb, W, 
R. 1864, 295. 

(86)—Crirn. Pro. Code (1873), s. 530-Deii. 
very of possession by Civil Court Nazir-•^Duty 
of Magislrafe.—Fot tbe purpose of preventing 
a breach of tbe peace, tbe Magistrate decleres, 
under s. 630, one party to bo entitled to retain 
posseesioD, until tbe Civil Court declares which 
party has tbe better right and puts that p^rty 
in possession. Where a Nazir, aoting under 
tbe authority of tbe Civil Court, puts the 
auotioo-purebaser into possession of a haul ae 
appurtenant to a certain mouzah sold in eze* 
OQtion of a decree, tbe Magistrate is not com* 
petent to direct the judgment-debtor, who 
reiees the plea that tbe property is debuUer, 
to be retained in poasessioo until ousted by a 
Civil Court, but ehould eee that tbe possaesion 
as given by the Nazir is msintained, leaving 
it to the debtor lo sabstaatiate bis claim as 
ehebait in a Civil Court. 7n the matter of the 
petition of OaaTBAPDL Singh, 8C.L.R.200. 

(87)—Ofim, Pro. Code (1872), 5, 630-Order 
against one as servant of anoiher-^Validity.— 
No ocdeti in a prooeediog under e* 630, should 
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be made against one person aoting as tbe ser¬ 
vant of another who claims to bavo possession 
of tbe land in dispute, unless both tbe master 
and the servant are m^ide parties to tbe pro¬ 
ceeding. JlTliAHHAN V. B.ANSRUP DOBI, 6 
C.L R. 193. (fi-, 31 G. 404, 31 C. 48“7 C.W* 

N. 825.] 

(88) -Cfini Pro. Cod-i (1873J. s. 530—fiastsf- 
ance to extcudosi of aecree—Procedure.-^k 
Criminal Court may properly enquire into and 
punish a riot or an unlawful assembly if proved. 
But It altogether oversteps its province when, 
under s. 530. Crim. Pro. Code, it interferes in 
oases where a purchaser under a decree is resist* 
ed in getting actual po^se.^sioa of tbe property 
which be baa bought. Ss 334. 335 of tbe Crim. 
Pro. Code prescribe the procedure to be adopt¬ 
ed in such ca^p. PraYAG SINQH v, PUZOOL 
HOSSBIK, 6 C.L R. 206. 

(89) —Pro. Code (1872), s. 530-Com- 
municationol otdsr under the section.^Queers. 
—W’betber an ordor under s. 530 could be 
directed to any person*^ other th^n tbe unsuc¬ 
cessful parties in tbe proceeding, or whether it 
could be properly •lireciei t*» tbe publioat large. 
In the matter of NOBO KISHOHE CHUCKER- 
BUTTY, 7 C L.R. 291. 

{Q0)^Crim, pro. Cod* (1872), ss. 530, 533— 
Breach of (hepea:e, bhUhood of* at a future 
ttmt — Jurisdtctivn.^Vf here there is no present 
danger of a breach of the peace, but only a 
likelihood of it at a futuro time, a Magistrate 
will not be justifi'^d iu miking an order under 
3 530. [4ppr , 33 C. 38«2 C.L.J. 271*«lO 
C.W.N. 257«2 Cf. L.J 670; App/., 26 A. 190 
==23 A.W.N. 229; R., 23 C. 557.) The duty 
of making an enquiry under s. 533 should be 
deputed to a M^gi^^traie and not to a canungoe. 
Uma Churn santra v. beni Madhub Roy, 
7C.L.R. 352. See also QUEEN v. MOHESH 
CHUNDER Roy, 24 W,R. Cr. 67. 

(90-a)-Crtm, Pro Code (IS72), ss. 491, 590— 
Scops — Procedure—Jurisdiction of Mag'Strate^ 
—In a dispute concerning apiece of land, likely 
to induce a breach of peace but not an imminent 
one, the Magistrate should prooeed under e. 630» 
Crim. Pro. Code, 1872, and not under 9. 491* 
QUEEN V. MOBESH CflUNDCR ROY, 24 S.R* 
Cf. 67. 

(91)-Crim. Pro, Code (1972). s, 630-Deci¬ 
sion of Oivtl Court, koto affects the Magis¬ 
trate's jurisdiction to pass orders.—Whore tbe 
rights of parues have been determined by a 
Civil Court, and tbs queBtion of poFScssion of 
the disputed land has also been settled by it« tbe 
Magistrate should not prooeed under s. 630, to 
decide afresh tbe question of possession, 
BHOLANATH GH08B v. MOTHOOB MUNDLK* 
7 ’C.L.R. 516. [16 W R. 24, 24 W.R. 17, P.) 

(93)—Crim. Pro. Code (1972), s. 630— 
of order under section— 0dm of proof. —The 
efieot of an order under a. 630 is to throw the 
burden of proof upon tbe person to whom it was 
adverse, in an ejectment suit, bat auob an ordev 
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c<tu clcciJc uotbiii^ to bow possesaion was 
obt.uKUd or as lo HUioccdcnt possession. NOBO 
COOMAU DaHS V, GOBINO CllUNDER ROY, 9 
C.L.R. 303 (7 W K* Conuntnted on.) 

(93)—C>iMt. pro. (Jooe {I872)i d. 530—Dispute 
concerning several plots of land—Separate 
pyocccUings, if uectssary, — VVbcre the dl:^pat6 
conceruiog the p6>sesaioa of a number of 
dillercQt plots of iaod between the ryots of one 
village and those of another, was covered by 
the same state of citcumstaneos. Iield^ that the 
Magistrate bsd exercised a sound discretion, in 
having iocluded all the plots lu one proceeding, 
and in having relied upon the evidence adduced 
in respect of all of them together. AZillMOL* 
LAH V. SaTTOO PORAMANICK, 10 C L.R. 823. 
[R,. 6 C.W.N. 206 ; D., 15 C. 31 J 

(04)—CVim, Pro. Code {1872), S6. 283, 531 — 
Proceedings under s 5'il — Initialling Ou rubo- 
kari,—Although the signing of tbc rubokctri by 
a Magistrate, in a proceeding under s. 531, 
with his iDiCiai.s only, may oe irregular, the 
High Uourt is precluded by a. 288 of the Code 
from setting aside the proceedings, on that 
ground. DEO SaUUN SINGH v. TULSI KANT, 
12C,L R. 221, 

(95) —Cfijii. Pro. Code (1693), s. 145—“Con¬ 
cerned in the dispute,meauinif of. —The 
words “ concerned to the oiepuie aa used 
in s. 145. Grim. Pro. Code, are not limited to 
the parties actually concerned in the subject* 
matter of the dispute, who would be afiected 
by the Migistrate’s order maiotamiug the 
possession of any third party in their absence. 
GANRSH JALIa V, AYU BALI CHOWDHURI, 4 
C.W.N. 783. 

(96) ^ Cnm. Pro. Code (1861). c/i. XVIII— 
Proceedings under ch. XVlIl, when allcw^ 
able .— In tbo absence of any evidence of a 
dispute as to tbo fact of actunl possession of 
either the land or crop, no proceeding under 
oh. XXII is allowed. HIGH COURT PROCEED- 
INGS, 18TH JULY, 186^ 4 H.H.C. App. 12. 
[F., 4 M.H.O. App. 49.] 

(97) —Crirn* Pro* Code (1861), ck, XXII— 
Possession — Occupancy of tfeipasstr. —The 
actual possession in^eoded by the Code does not 
inolude the occupancy of a mere trespasser. 

High Court Phocebdings. 9th Jan. 1871, 6 
M.H.O. App. 13. [D., 6 M 245 = 1 Weic 68,] 

(93) —Crim, Pto. Code (1672), 5* 530—Posses¬ 
sion of (respnsser.—The recent occupatioo of a 
trespasser ts not a possession which a Megis- 
trate can direct the party to retain under 8. 530, 
Cfim. Pro Code, 1872. RAM SINGH v- D.-^LLA, 
8 P.R. 1876. Cr. [R.. 6 P.R. 1886, Cc ] 

( 99 )—Criw. pro. Code, s. 145—Properly in 
dispute^Order prohibiting complainant from 
taking possession • Trespass on (he property .— 
In the face of the order prohibiting a complain¬ 
ant from taking possession, a trespass oo tbe 
property in hfs possession cannot be sustained. 
Zn re SUSAI PILLaY. 8 H L.T. 289=8 Ind. 
Caa. 8g7«ll Cr. L.J. 644. 
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(99-0)— Crim. Pro. Code (1882), s. 145—Zn- 
quxry as to posses^ion-^ Time of possession^ 
Magistrate's power under the lection — High 
CowCs powers to set aside orders of MagistraU 
and pass proper order.—No bard and f»8t rule 
can be laid down aa to the exnct point of time 
to which an enquiry under s. 145 of the Code 
must be directed. The Magistrate mu9t decide 
the time at which possession of tbe disputing 
parties should be t^ken into coDisideratioQ ac¬ 
cording to tbe facts of each case* To hold that 
a Magistrate is precluded Irom enquiring into 
anything before the date when be recorded his 
own proceedings might, in some cases, amount 
to allowing a person who has been acting in an 
unwarrantable manner to misuse the process of 
law to enable him to carry out bis high banded 
and improper scheme, wbiob could never have 
been the intentioa of tbe Legislature. [P., 1 
C.L.J. 331.] A MAgistrate has no power under 
8. 145 to place either party in possession of the 
subject-^matter m dispute, or any part ol it, but 
only to find who is in possession of it as a whole, 
and if that is impossible* to make an order 
unders. 146. [D., 5 O.W N. 710.] The High 

Court bas power not only to set aside an order 
of a Magistrate under 145 of tbs Code* but 
has also power itself to paes the order which 
should have been made by the Magistrate, upon 
tbe faots an proved at tbe enquiry. In this 
case, tbe High Court substituted an order of 
attachment under s, 146. KaTKAS'JBBRRIAH 
Coal Company v sibkrishta Daw and 
COMPANY* 22 C. 297. [D., 30 C. 112, 11 C.W. 
N. 743.] 

(JOO)—Crim. Pro. Code (1882% $* 148— 
Pdrfies fo the proceedings under (he serf ten, who 
are. —Where tbe por$oo iu wbo^e favour an 
order under $.145 of tbe Code was coadei regard¬ 
ing a dispute as to the right lo dig for coal in 
a certain mouza, was merely tbe manager of the 
coal company claiming tbe property, held, that 
the possession of such person was not one as 
was contemplated by that section and that the 
order was bad and should be set aside, as tbe 
parties really iotcre'^ted were not before the 
Court, BbHARY LaL TRIGUNAIT V. DARBY, 
21 C. 915. (21 C. 916. Note, R.) [F., 24 B. 527* 
25 0. 123. 7 C.W.N. 203; /{., 31 0. 48.] 

(101) — Parties to proceedings 7elating fo.— 
Where, in a dispute regarding possession of land* 
the person who was made a party to the proceed¬ 
ing was tbe kurpuradaz of a Mahomedan lady 
and her children, but these latter persons were 
not made parties, although the dispute was 
really between them and another, held, that tbe 
proceedings were void ab inifio, NEWAZ ALI 
V. Bam Ballabh Chakravarti, 21 C. 916* 
Mote. [F., 7 C.W.N. 20o ; Expl, 31 0. 48.] 

(102) —Crim. Pro. Code (1861)i s. 318 145 

0 / the Code of 189Si — Duty of Magistrate 
Validity of — Magistrate's action on police report 
— Notice^Rights of parties. —A Magistrate, 
having satisfied himself that a breach of the 
peaoe is likely to ensue, may enquire which 
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party is iu pos^a.^sioo of immoveable property, 
aod after satiatyjiig bimself oq that pomt, be 
may record a proceeding, declaring that tbe 
party he holds to be in possoasioD ia entitled to 
letaia possession, until ousted io due ooutse 
of law, and forbidding all disturbance of poS' 
fiession. He may not go on to eoquire into 
the riitbts of parties in porseseion and forbid 
the exercise of any right by such parties. DOOR* 
JUN Singh v, SHiBBa, 3 N.W P. 171- 

(103) —Crini, Pro, Codt, s, 145 Procedure* — 

Before taking proceedings under e. 145 of tbe 
Grim. Pro. Code, a Magistrate must satisfy 
himself of the existenue of a dispute likely to 
•cause a breach of the peace, and of tbe sugge^^ted 
apprehension of a breach not being merely 
colourable and made to induce him to deal with 
matters properly cognisable by the Civil CourK* 
Obhoy Chandra Mookerjee v. mohamed 
Sabir, IOC. 78 = 13 C.L.R. 410. [P., 8 Cr. 

Ii.J. 170=1 B.L.R. 50 ] 

(104) —Grim. Proi Code, s. 145 —Order u^.der 
the section^ when can lie made^Police report, 
—Before proceeding under 9. 145 of the Grim, 
Pro. Code, a Magistrate is bound to satisfy 
himself, od grounds which are reasonable, that 
a breach of the peAce i^ imminent, io regard to 
properties of tbe description specified in tbsrt 
section, and that a dispute likely to cause a 
breach of the poace existn coocerDing them. 
The gcjunds stited by him must bo j^ueb as to 
satisfy aCourr of Revision before which such case 
may be brought by anv of tbe pari j 6& coQCorucd# 
[F , 20 C. 520, U C.P.L.R 2 Cr. ; R.. 2 i C. 
557.] Where a M^gisirAte proceeds under a. 115 
of the Code on a police report which sets out, 
sufficiently, aubstaotial reasons lor btlieviug 
that a dispute likely to cause a breach of tbo 
peace relating to certain lands ex st, tbe pro* 
cecdinge of the Migistrato will not be irregular. 
Eor the purpose of notice to parties, it is aUo 
eufficic^nt for tbe Magistrate to oite, as tbe 
ground of h‘8 proceeding, the police report on 
which bo 18 satisfied that a dij^pute within the 
term of s 145 does exist. [Approved, 9 C W, 

N. 1065-33 C. 352 = 2 OLJ. 259 ; il . 33 C. 
83=10 C.W.N. 257 = 2 Cr. L J. 670 = 2 C.L J. 
571, 32 C. 771 = 2Cr. L.J 342 = 9 C.W.N. 621.] 
In prcccedings under s. 145, it fs open to tbe 
parties, if they dispute the necessity for such 
proceodings, either to show, under the last 
clause of 0 146, that no dispute likely to cause 
a breach of the peace exists or has existed, or. 
it they are so advised, to move tbe Court of 
revieion that the Magistrate has proceeded on 
grounds which are not reasonable, or woioh 
oannot be held to be sufficient to satisfy him 
that such a dispute exists. DHANPUT 8 INOH 
V, Oatterput Singh, 20 C. dl8. [Diet., 33 

O. 88-10 C.W.N. 287-2 Or. L.J. 670-2 O.L. 
J. 271; R., 8 Or. L.J. 170-1 8.L.R- 60, Or.] 

(106)—Peike reporU —Unless a Magistrate 
oompliei etrioUy with the terms of s. 146, by 
^stating ID bie written order all tbe particulars 
neoeasary to enable him to act under that 
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section, his proceedings aro without jurisdic¬ 
tion. It is not sufficient that the Magistrate 
should have before him a police report, and that 
he should have given orders thereon that a 
written order be drawn up within the lorms of 
8. 145. It is his duty to draw up or have drawn 
up an order which, in all respects ^^atisfies tbe 
requirements of the law. It is absolutely 
necessary that the written order should be 
correct and complete in its terms. MOHESH 
Sowar v. Narain Bag. 27 C. 981 [Diss., 7 

O. 0. 334 ; F., 25 A. 537 = A-W.N. 1903, 102- 
27 A. 2g6»AAV.N. 1904. 234; R., 32 C. 771 = 
9 C.W.N. 621 = 2 Cr. L.J. 342 = 33 C. 852 = 2 
C.L.J. 259 = 9 C.W.N, 1065. 6Cr. L.J. 113 = 7 

P. R. 1907, Cr. = 71 P.L.R. 1908 = 24 P.W.R, 
1907, Cr., 36 M. 275 = 13 Cr. LJ, 753 = 17 Ind. 
Cas. G6- 23 M.L.J. 499=12 M L T. 439 = 1912 
M.W.N. 1154 ; D., 7 C.W.N. 599 ] 

(106) —Poiice rrporf,—Where tbe police stated 
in thoir report that, though there was notbiog 
to show that iberc was a likelihood of a breach 
of tbo pcaco» yet it was oot impossible that there 
could be a breach of tbo peace, kUd, that tbe 
police report was not sufficient for tbe institu¬ 
tion of a proceeding under s. 145. MaHaRA.T 
Bahadur Singh v. Rajah Ran.iit bingh 
Bahadur. 11 C.W.N. B3S = 6 Cf.L J. 36. 

(107) —TAkelihood 0 / breach of the peace — 
Police reporf,—A police report was held, both 
under tb^t Godeand under the Code of 1872, not 
to be sufficient evidence. In fhe uiatfer of the pelt- 
lion of BSADRESWaRI CHOWDHRANI, 7 B L. 
R. 329-16 W.R.Cp., 17; IJBWAN ELAHEE 
NEWOZ Khan and Abtalomssa v. Subu- 

RUNNISSA.S W R Cr 14; In re SHAMASHaN- 
KAR MazumDar, 9 B L.R App 45 = 18 W.R. 
Cr. 64; ABHaYA Chowohuy v. T BUAB, 6 B, 
L.R. App. 148-15 W.R.Cr. 42; THE QUEEN 
y. BHYKO DAY .L SlNGH, 3 BLR A. Cr. 4 
-11 W.RXr. 46; PUDDOMONEC DAS6EE V, 
JUGOODUMBA D.ISSEE. 23 W-RXr. 2. 

0081-6\ 530, Crim, Pro. Code (1872)— 
Like It hood of breach of the peace-- Sufficiency of 
ametn^e report for pasting order.— A Magistrate 
cannot take only ihe written report of an amin, 
directed to make a local enquiry, as proof suffi¬ 
cient on which to base bis order maintnioiDg 
a parly in possession ; such order should be 
parsed on evidence. QUEEN v. 6 OUMBER 
ABIR, 20 W R Cf. 57. 

(109)—Crirw. Pro. Code (188*2), s. 145—Pre- 
ceedir.ge under the section—Sufficient grounds — 
Notice to partus—Power of Ses&tcns Judge to 
order proceedings tinder section—Proceedings 
taken in the absence of police report cr other 
information>—To initiate a pronfeding under 
s. 146 of tbe Code, it is not sufficient that| in 
the couree of a trial, it should appear from tbe 
statement of witnesses examined that a breach 
of the peace is likely to ensue in oensequenoe of 
dispute regarding certain lands* Before taking 
action, the Magistrate is bound to be satisfied 
from a police report or other information on the 
point, and he is also bound to make an order 
io writing, stating the grounds of bU being so 
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and this order must bo served on the 
parijts to the dispute. The joteotion of the 
law j^ecms to be not only that Magistrates 
should havp sufficient grounda for proceeding 
under s. 145, but that they should inform the 
parMe? coocecoed of the grounds on which they 
arr proceeding* [See 9 C.W.N. 1065 = 33 C. 
352 = 2 CL.J. 259, 32 0.771 = 2 Gr.L J. 342 
C.W.N. G21. 33 C. 33=10 C.W.N. 257 
= 2 C.L.J. 271 = 2Cr.LJ, 670; i?., 23 C. 657, 
•24 B. 527. 6 Or L.J. 113 = 24 P.W.R. 1907, 
Or. = 7 P.R. 1907. Ct.] A Sessions Judge 
is not competent to order a Magistrate to take 
action under s. 145< He should rather draw 
the Magistrate’s attenuon to the nature of the 
dispute in trial beforu him, so that the Magis« 
trace may ozcrciso his own discretion and 
detormino whether proceedings under s. 145 are 
necessary. [F.y 21 C. 391.j Proceedings under 
3. 145, when there is nothing in the police 
report or no other information, fall within the 
terms of .s. 530 of the Code and will be void. 
Queen-Empress v gobind Chandra D.as, 
20 C. 522. (22 W.R. Cc. 81; Diss , 20 C. 513, F.J 
[R., 8 Cc. L.J, 170«1S.L.R. 50» Cr.] 

(110) — to parties-^Service of notice— 

Crttn. Pro. Code (ISGl), 5, 318—Service of 
notice to attend. —The mere serving of a ootioe 
upon a mofussil naib who takes no steps what* 
ever to consult bis employer or act under bis 
directions is not such a notico as is oontem* 
plated by s. 3l9, Code of Ccimioal Procedure, 
RamruNGINBB DOSSEE V. GOOBOO DOSS 
ROY. 17 W.R. Cr. 9. [R., 17 W.R. Cr. 33.] 

(111) —Wofics fo parties^Righl to noftce— 

Parties to proceedings—Service of notice—Co^ 
sharers. —In a proceeding under s. 318, Act 
XXV of 1861, there is nothing iu the law 
which makes it necessary for the Magistrate to 
serve a notice oo all the oo sbarers of an estate 
which may form the subjeot of the dispute. 
In the vintter of the petition of GOBINDa 
Chandra Ghose. 9 B.L.R. Ap. 39 = 18W.R. 
Cr. 5i. [i?.. 8 C. 756.] 

(112) —Crtm. Pro. Code (1882), s. Ub—Effect 

0 / striking off proceedings under —Ground for 
believing likelihood of breach of the peace — Ces¬ 
sation of likelihood of breach ol the veace 
Order cancelling proceedings. —The efiect of an 
order striking off proceedings under s. 145, is 
to destroy the ptooeedingSi and anything done 
after that under the seolion nsust start afresh 
and not stand upon the basis of the earlier pro¬ 
ceedings. CF., 6 C.W.N. 923.] Before a 
Magistrate can proceed under s. 145 of the 
Code, be must state the information upon 
whiob he has reason to suppose that a breach 
of the peace is probable or imminent [iJ-, S3 
0. 352 = 2 C.L.J. 259=9 C.W.N. 1065, P.B.] 
"Where parties show to the Magistrate that no 
dispute exists, and if the likelihood of a breach 
of the peace has ceased to exist before the 
proceedings under s. 145 have terminated, the 
Magistrate may stay the proceedings. TABANI 
OHARAN CHOWDHRY V. AMOLTA RATJAN 
BOY, 20 C. 867. [B.. 30 C. 112.] 


Dispute as to possession of immoveable pvo-. 

petty —continued. 

(113)—Crm. Pro. Code (1882), s. 145—Term 
“parlies concerned" — Construction—Duty of 
Magistrate —Notice —05;ect of section—“When 
proceedings to be discontxnued—Improper proce¬ 
dure under section. —The words " parties con¬ 
cerned’’ in s. 145 of the Code do not necessa¬ 
rily mean only the persons who are disputing. 
They also include parsons who are interested 
in, or claim a right to. the property in dispute. 

It is the duty of the Magistrate, on the naate- 
rials before him, to ascertain, so far as ha can, 
who are the persons interested in, or claiming 
a right to, the property io dispute and to give 
notice to them all, so that the whole matter 
BO far as his Court is eonceroed, may be dis¬ 
posed of in one proceeding. [F.. ‘24 B. 527, 4 
C.W.N. 753, 4pp»-,. 27 C. 892. fi., 18 M 51 = 

2 WeiriOe : 6 C.W.N. 290 = 29 C. 242. 30 0. 
156. F.B., DiscMsscd, 24 C. 55, P.B. : D . 6 
C.W.N. 206.] Although in proceedings under 

8. 145, the evidence is to he re^'ordod as in 

summons oases, it is the duty of the Magistrate 
to issue processes to witnesses, unless he *how3 
good reasons to the contrary. [R..32C. 1033 = 
2C.L.J. Q80; Ezpl.. 30 C. 508 = 7 C.W.N, 404.] 
The primary object of s. 145 is the preservation 
o( peace. If it is found during the proceedings 
that there is no likelibool of the peace being 
disturbed, there is no necessity lor the continu¬ 
ance of the proceedings. Where, in a proceed¬ 
ing under s. 145 of the Code, the owners or 
proprietoco olaiming au interest in the subject- 
matter of dispute were not made parties, but 
ooly their servaote were made partiee* and 
where the Court refused an applicalioo foe 
Qummous to witnesses without any proper 
grounds, the High Court set aside the order of 
the Magistrate under s- 145 of the Code RAM 
Chandra Das v. monohur Roy, 21 C. 29. 
(11 C. 762, F.) [D., 23 C. 55.] 

(114) —S. —Effect of judicial decision on 

the right of parlies.—Where an enquiry under 

9 . 147 was started on a police report, which 
afloeded .sufficient grounds for supposing or, at 
any rate. coDjaoturing that at that time a 
dispute existed as to the use of the land in 
question that might lead to a breach of the 
peace, aod, after the enquiry was postponed 
until the deoision of a second-class Magistrato 
io a mischief case arising out of the same dis¬ 
pute, tbo latter ascertained judicially the rights 
of disputants, held, that there was no necessity 
for holding the enquiry under s. 147. In re 
BALAEBISHNA AMBIT PRADH.AN, 11 B. 581. 

(115) —Crim. Pro. Code, s. 147—Proper order 
under—Order prohibiting a parly from taking 
port in temple ceremonies.—&.n order under 
s. 147, Orim. Pro. Code, ia bad in form, if it 
contains no restriotion of time for which it is to 
operate. [D.. Rat. Un. Or. C. 708.] Where 
the High Court has held, regarding a suit, that 
the Civil Courts will not determine trivial 
questions of mere dignity and privilege, • 
Magistrate is not competent to interdict one of 
the parties to such suit, by an order under 
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p^vty^^condmied. 

s, 147, from taking part in OGrcmooies in the 
tempiei wOiob were in dispute in tbe civil suit- 
In re ATMaraM NaraYAN ParaB, 14 B, 23. 

(116) -Crim, Pro. Code (1872), s. 530 (=s. 145 
of Crim. Pro. Code. 1098)—ConsfrurUvr posses- 
s\C7i^Pou'er$ of Magistrate vnder secixon — 
Nature of such powers.—^In a case of disputed 
possession between two rival zemindars, con- 
atruotive possession, through intermediate 
holdersi to whom the rent is paid, is not such 
as is cootempiated by s. 530 of the Grim. Pro. 
Code- EMPRESS v. THACOOR DYAL SING, 

3 C. 320. ICommenUd. b C.L.R. 287 ; D.. 11 
C. 413.] 

(117) — Dispute between joint owmrs —Juris* 
diction of Magisitaic —Where the dispute 
between two joint ownern of land raised no 
question of possessioo, but whether one of them 
was at liberty to make use of tbe land against 
the will of tbo other in such a mauoer as to 
cause annoyance, a Magistrate has no jurisdic* 
tion to interfere under s. 530 of tbe Grim. Pro. 
Code (of 1872) and award exclusive possession 
of a portion to one of ti nni. EMPRESS v. 
RaJCOOMar SINGH. 3C. 573»1 C.L R 352. 
[D.. JO Cc. L.J. 427 = 3 Ind. Gas. 953=U 
Rom. L.R. 849.] 

( 118 ^ — Jurtsdiefion of Magistrate — The 
power given to a Magistrate to make a binding 
declaration as to the possession ol property is 
an exceptiooal one ; s. 5-iO of the Grim. Pro. 
Code (of 18721 limits tbe exercise of this power 
to cases, in which a Magistrate is satidfi^rd that 
a dispute, likely to induce a breAch of tbe peace, 
exists, and it is this likelihood, with the conse* 
queot necessity lor immediate action, which 
alone warrants action by the MagistratCi who 
most record the grounds for bis belief as to the 
existence of such likelihood* In the matUr of 
the petition of KUNUSD NarAIN BH00P« 4 C, 
630 = 3 C L.R. SSt = 2 Shome L R. Cr. 26. (3 

B.L.R. Gf. 76, B.) [R . 33 C. 33 = 2 C.L.J. 271 
= 10C.W.N. 257 = 2 Or. L.J. 670,9 C.W.N. 
1065 = 2 C.L.J. 259, F.B.] 

(119)—Criw. Pro.Code, s. 147—Scope and effect 
of the section—Jut xsdiciion of Magistrate* The 
dispute enabling Magistrates to interfere, under 
this section, must be some sobsiantial dispute 
necessitating the interference, in some way or 
other, of tbe oriminal authorities, A mere 
diBoussion or veroal altercation between p^tsoos 
Qiaimiug rights of the kind described is not 
enough. There must be an actual dispute. 
Tbe section does not enable a Magistrate to 
make a purely declaratory order. It enables 
him to prevent arbitrary interruption, by any 
persoD, of rights actually enjoyed, which have 
beau exercised by the poblio or a pers>Q or 
Glass of persons. MaHARJ JA OP BURDWAN V. 
Chairman of the Daejeblino Municipa- 
IiITY, 8C. 104-4 C.L.R. 824-2 Sboflie L.R. 
Of. 31. 

( 120 )—Onw. Pro. Code (1M2), **5“ 

Breach of the peace — Interference bp Magts^ 
trate—Record of preliminary proceeding, %f 

163 


Dispute as to possession of immoveable pro* 
perty— continued. 

necessary,—k Magistrate should, to justify his 
inierleronce under s. 630 of the Cnm. Pro. 
Code, be satisfied of tbe existence of a dispute 
likely to Vtduu a breach of the peace, reiideriog 
iG necessary for him to take immediate steps 
for its prevention ; it is not enough if it is 
probable that a breach may occur if proceedings 
be not taken. [4pcr,, 33 C, 33 — 2 C.L.J. 271 
-10 C.W.N. 257-2 Cr. L.J. 070; i?., 23 C. 
557, 1 B.L R. 50]-Qufl?fe.—1 eib necessary 
that a prel'cainary proceeding should first be 
recorded to give the Msgi-trate jurisdiction? 
DAMODUR BlDDYADHUR MOHaPaTRO V, 
SYAM^NUND Dey, 7 C. 383 = 8 C L.R. 5l4. 

(121) • Crm. Pro. Code. (1872), $. 530—But- 

tvara proceedings possession under nature of.— 
The possession given by an ameen, in butwara 
proceedings, is poi»sessioD as owner, and not as 
occupier, and bonce, could not oust tenants 
holding lands previous to such delivery of 
possession. M.ACKRNZIB V. 8HERE BaHA- 
DOOR S^HI, 4 C. 378. [R.. 20 0. 285.) 

(122) -Crm. Pro. Code (1872), s. 530—Pro¬ 
ceedings under— Ouster of person iu peaceful 
possession.—In proceedings under s. 530 of the 
Oeim. Pro. Code (of 1872), the Magistrate must 
look to possession that may be termed peaceful. 
He must go back to tbe time when tbe dispute, 
thJ^t occasioned bis interference, originated. 
If two parties came forward - one being law¬ 
fully 10 po 860 SsioQ and tbe oihvr struggling for 
it—and tbe latter succeeds in ousting the 
former, the Magistrate is not to recognize the 
eiro»>ger and successful party as the one to be 
maiotainsd in possession under tbe ecotion, 
In re MOHBSH CHANDRA KHAN, 4 C. 417. 
[NotF.. 15 B. 152.] 

( 231—Criw. Pro. Code (1872), s. 630, pro¬ 
ceedings under—Essential particulars to be 
staled—' Dispute. ” meaning of .—A Magistrate, 
acting under s. 630 of the Grim. Pro. Code, 
must firnt record a proceeding, setting forth 
that he is satisfied that a dispute likely to 
induce a breach of tbe peace exists conoeroing 
land, &o., aod this proceeding must state the* 
grounds upon which be is so satisfied. The 
proceeding itself ought to contain all the parti¬ 
culars essential to give the Magistrate jurisdic¬ 
tion. and reference to any other document, e.g*. 
a police report, ought not to be necessary in 
order to tbe ascertainment of those essential 
particulars. (33 C. 352 = 2 O.LJ. 269 = 9 C. 
W.N. 1065, P.B., 8 Cr. L.J, 170=1 S.L.R. 
50, 7 C. 46, D.) The term “dispute,” in s. 630* 
of tbe Grim. Pro. Code, means a reasonable 
dispute^ a bona fide dispute, a dispute between 
parties, who have each some semblaooe of right 
or supposed right, Per Fields J. GOBIND 
CHANDBR MOITRA V- ABDUL BAYED, 6C, 88fi 
^8 0.LR. 217. 

(124)^Crim, Pro. Code (1882), s. 146—Dis* 
pute as to the right to collect rents—Dispute as to 
incorporeal rights .—A dispute as to the rigbte 
to collect rents is one “oonoeraing tangible 
immoveable property** onder s. 145 of the 
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Dispute as to poiscasioo of immoveable pro* 
pcrty — continued. 

Code- (Fo 5 A W.N. 299. 15 C. 527; R., 5 
M L. J. 95 : D.. 23 C. 80. j The introduction ->£ 
the word “tangible’* before the words, “ im* 
m'vo'iblo property” in s. H5 sb'ws that 
ir)Corpnre>il rights are excluded from the opera* 
uon of the «fCtioD^ JPRAMATHA bHUSANA 
Dnil ROY V. DOORGA CHUKN BHATTACHARJI. 
11 C. 413. [F.. 12 0. 5390 

(I2f))Attornment by fen'ints to stronger, —A 
dispute as lo the right to collect rente is a 
dispute concerning “ tangible immoveable pro- 
party ” under b. 145 of the Cf»do. (5 C. L R 
287, 18 W.R. Cr. 11 = 9 B.L.R 229. 11 C. 413, 
F.) IF., 16 C. 513; li., 12 C.W.N. 16: D.. 
23 C. tiO ] Id a dispute as to the right of 
collecting rr.nts of certain land, the tenant? 
were pjiying rents to ocio of the parties, up to 
tho c MUmoncement of the dispute which led to 
the proceeding under s. 145. and. upon the 
dispute taking phice. they actorned to ihc other 
party by real or pre* ended payments. Held^ 
that such attornment by the (ODants did not 
put an end to the tenancy and to the right of 
the person, who was coliecting rents up to the 
time of the divpute. to collect the rents, Reid, 
also, that such procseding-i by the tenant could 
not deprive him of rtcourso to s. 145. in c'^'se of 
danger to the pea^c. to have possession of the 
right to Collect rent'% maintained pending civil 
proceedings. SarbanaNDA Basu MozuM- 
DAR V. PHAN Sank AH Roy Chowdhuri* is 
C, 527. [F.. 16 C.6i3.] 

(126j— Dispute as to right to collect rent of 
fund.—A di>pute about tbe right to collect the 
root of lands from tbe tenant in possession ts a 
dispute concerning tangible immoveable pro* 
perty within the meaning of s. 145, Grim Pro. 
Code, RamasaMI V. .DaNAKOTI AMMAL, 12 
U. 88^2 Weir 100. [R.. 5 M.L.J. 95.] 

(127 }—Dispute as to colltclion of rents. ^Beld^ 
that, where there is uo dispute between the 
parties as to the extent of their respective shares 
in a village, such extent having been declared 
by tbe Civil Court, or as to tbe fact of their being 
in possession, but the dispute is only as to who | 
is entitled to collect the cent (com the tenants, 
the Criminal Courts have no jurisdiction to tuke 
proceedings uudot s, 145, Crim,Pro Code* 1S9S, 
inasmuch as a disoute about the collection of 
rent from tbe tenants is not a dispute about tbe 
rents or profits of land within tbe meaning of 
B. 146. MOHAMMED FAZIL v MOHAMMED 
ABDUD SAMAD. 10 0 C. 89-5 Cr.L.J. 394, 

(123)— Oriffi. Pro. Code, $. li^^Dispute as 
to the right to collect rents ^Extent of the pro- 
perty in dispute —Possession by receipt of rent^ 
Payment of rent to the other party three months 
anterior to (he institution of 2 /roceedings ,—A 
proceeding, uoder s. 145. is not limited to die* 
puted possession between parties in immediate 
occupation of a tangible immoveable property, 
but IS intended, also, to apply where tbe dis¬ 
puted poS'ieasioD consists of receipts of rents 
from tenants in actual possession. Similarly, 
the operation of the section cannot be limited 


Dispute as to posseseioii o( itnmoveable pro* 
perty— continued^ 

by any rule which would depend upon the area 
of the property in dispute. [S * 6 C.W.N. 206; 
Dm 23 0. 80 ] Where one of the parties to a 
dispute, under $• 145 of the Code, admitted that 
tbe other party was in possession of the property 
by receipt of rent up to a period soma three 
months autorior to the institution of tbe pro* 
cvedings under s. 145, tbe act of the Magistrate 
ID dcciioiDg to examine more than a limited 
number of witnesses on the point of possession 
frc.m that period up to the date of institution of 
proceciiing.s would not account to such irregula* 
rity as to justify the intervention of the High 
Court, inasmuch as payment of rent to tbe 
other party for that short time would not 
amount to dispossession of the party, previ* 
ounly in possession. ABHAYESSABl DEBI V. 
SHIDHESSARI DEBI. 16 G, Sl3 (15 C. 527, F,) 

(129) — Crim. Pro. Code (1682), s. 145-Pro* 
ceedings under, nature of —Process to enforce 
attendance of winesses.^ Proceedings under 
s. 145 of tbe Grim. Pro. Code should, from tboir 
nature, be regarded, on all points of procedure, 
as summons cases. Although it is discretional 
with a M^g^strate to issue summooses on 
witnesses cited in such a case, y^t, when an 
applicatioQ for tbe issue of processes to secure 
the attendance of witnesses is made at a proper 
time, the Magistrate should not arbitrarily 
refuse bis assistance. Such an application (or 
summons ought not to be refused simply because 
a large numbor of witnesses is mencioied 
therein. HURENDRO NARAIN SINGH CHOW- 
DHRY V, BaOBANI PREA BARUANI. 11 C. 782, 
CDiss.. 89 0.1093«2G.L J. 280-2 Ct L.J. 679; 
P.. 21 0. 29; Expl , 30 0. 508-7 C.W.N. 404.1 

(130) — Crim. Pio. Code (1832), s. HS^Joint 
trial of dilf^erent claims — Lfgality .—In a dispute 
regarding possession of 70S bighas of land 
belongiDg to a zemindar, the parlies to the dis¬ 
pute being persons iotercsted as tenants under 
the zemindHT, and persons claiming under the 
samo zemindar, to be interested in v.arious 
pnrtions of the land as (heir maucasi j')te in 

i differeut quantities and under iutere^ts acquired 

1 at different times, tbe Magistrate tried the case 
together and passed an order in favour of the 
former direciing tb^t they as a body should 
remain in possession uotil evicted therefrom, by 
tbe order of a Civil Court. Held, that the 
procedure adopted by tbe Magistrate was pre¬ 
judicial to tbe maurasi tena'iis, and that tbe 
order was open to tb^ objection that it would 
reuder necessary the m^kiug, as defendants io 
the civil suit, of a multitude of persons who 
were, by ihe terms of tbe order, held to be in 
possession Tbe proceedings were set aside* 
KUTUBUL Singh v. uma Singh, is C. 31. 
[fi., 6C.W.N. 206 ] 

(131) —Crim. Pro, Code (1882). s 145—“ Par¬ 
ties concerned in the dispute ^^—Substitution on 
the death of one of the parUes^Validity.'^Beld 
by Petherani^ C. J., ond Trevelyan, J* (Rampinii 

! J., dissenfing). Since the possession to be 

I enquired into under s. 145 of tbe Code is the 
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Aispoke as to possession of immoveable pro- 

* perky— continued, 

possession at (he time of the initiation of the 
proceedings, the word^ ** patties in such dispuco 
mask uaean also partus ooncecned at the time 
of the ioiuation of the proceedings. There is 
no power lo incioduco father to son. or in any 
way introduce parties not ooncemed iu the 
original dispute. Per Hampini, J,:—The pre* 
limioary proceedings refeirrid to in 9 . H5 may, 
and in many cases must, partake of the charac¬ 
ter of a general citaiiou (o the parties concerned 
in the dispute to appear before him, and it is 
not necessary for Ibe Magistrate to conGoe bis 
final order to the partitas whom be mav have 
named in bis preliminary proceedings. BecHU 
Sheikh v. Deb Kumaui Dasi, 21 C. 404 
[«.. lb M 41.] 

(132) —Crtm Pro. Code (1882!, ss 145 and 
1^6^ Order fvr costs ^ Arncnni not speetjUd^ 
Ri(fhl of successor m tffice h assess the cosfs— 
Order for costs not made tor a long time after 
decision^Notice^Rf vision t.v High Court ,— 
Under s. 148 of the Coie, only the Magistrate 
who passes the decii^ion is authorised to make 
an order as to payment of costs. Where a 
Magistrate who pasr^ed an order under 8. 145 of 
the Code av/arded ooi^is, bavdid not specify the 
amount, held, that his successor io office had 
DO power to p^s^ an order HS-»e^siog such costs, 
when the application tor such assessment is 
m.ide mwtt than two years alter ih^* order for 
costs bad been in^do by bi-* predecessor. 
BHOJAL SONAH V. NIKBAN StNGH, 2l C. 609. 
[Diaa., 23C. 37; ft..22C.:«7, lOC.W.N. 1030. 
11 Or. L.J. 336«5 lud 0*9.913 = 13 0.0.06; 
D-, 22 0. 384 ) 

ft33)— Proceeditifjs relating lo^Order as lo 
cos^.i.—Whero a Magistrate, m giving a deoi- 
81 OD under s. 145 oi the Code, made also an 
order for costs uncer a. 148f hetd, that the 
asees^ment of tbe coslh miy bo made by bis 
successor, on an application made witbiu a 
reasunacle time. Tbe award of costs under 
61 145 is of H quasi civil obaracter and indeed ihe 
language of tUe section appears lo have been 
' borrowed from s. 219 of the Code of Civil 
Procedure, and it is not nece-sary iu civil cases 
that tbe cobts .should be a^^sesstd 01 taied at tbe 
time of the cecision. or by the ►ame i.fficer who 
decided the case. ,OlitIDHAR CHATTEUJEB V, 
EBADULLAH NA8KAU, 22 C. 364. (21 0. 609, 
D.) [F,, 23 C 37 ; li., 29 M. 373, 13 O.C. 66 = 
11 Cr L.J, 835 = 6 lud. Css- 943 ] 

{13i)-Order lo aa lo costs —Tbe award of 
costs under 6. 146 of the Code in a juasi civil 
proceeding* and should be made by the Magis* 
trate at tbe time of pabsiog tbe decision, 
(compare 8, 2lS of ihe Code of Civil Procedure). 
Where the order for costs was not made for a 
long time after tbe decision owing to delay 
arising from the action of the objectors, the 
Uigb Court deolincd to interfere with tbe order 
ao madep nnder s. 487 of the Code, as there wae 
no suggestion ftbat the order was unjoet or 
improper on the merits* BiMODA BDKOABI 


Dispute as to possession of immoveable pro¬ 
per ty^confinued. 

Chowdhurani V. Kali Kristo Pal Chow- 
DHUKY. 22 C. 387. [«.. 29 M 373, 10 C.W.N. 
lOdO, 13 O.C. 66=5 Ind Cas. 943=11 Cr. L.J. 
336, 16 C.VV.N. 811 = 12 Cr, L.J. 376 = 11 led. 
Cas. 144.] 

(135) -^Oi*dir for payment of cosis.“When an 
order for tbe payment of costs under s. 148 has 
been made by the M>igistraic deciding the case, 
another Magistrate has jurisdictio n to assess 
tbe amount of costs. M.aHO.MED ERSHAD ALI 
KH.aN fHOUDHRy v. B.^KODA tROSAD SHAHA* 
23 C. 37 (22 C. 384, F.; 21 C. 609. ti ) [fi i 
10 C.VV.N. 1030, 11 Cr.L.J, 3b5 = 6 Ind. Cas. 
943=13 O.C. 66.3 

(136) —Ord^r as lo costs. —Proceedings under 
ss. 145 and 148 are ^uast civil in their nature. 
Tbe intention of s. 146 would seem to be that an 
order for. and tbe assessment of, costs should be 
made at tht^ time in tbe presence of the parties, 
Thetuforo such costs should not be ordered and 
assessed by tbe Magistrate after ajong interval 
and without allowing all the parties afTr^nted, aa 
r»pDortunity to appetr and shnw cauve QuBBN- 
EMPRESS v. TOMIJUDDI, 24 C 757. [/?*, 29 
M. 373. 11 Cr L.J. 335 = 5 Ind. Cas* 943 = 13 
0 0.66, 12 Cr. LJ o76=ll Ind Cas. 144 = 
16CAV N 811; D.. 21 lod. Cas, 170 = 14 M.L. 
T. 195 = 1913 M.W N. 771 = 14 Cr. L J. 570.] 

(137) —'Cr:m. Pro, Code (1832), ss, 147,107— 
Julkur right—Ju'hdiction of Magistrate---Evi- 
dence of imminent dn>f<jer of bfcach of the peace 
— Dispute concerning castmoU —Proper proce^ 

Although a Magistrate is not entitled to 
proceed under s. 145, when a dispute arises 
before him concerning the eiorcite of a julkur 
right, still he iiiigh'. take action when suoh dis* 
puio arises under 8 147, and the words the 
right to do or prevent the doing of anything in 
or upon any tiingibJo iinmoveablc property** 
cover such a raso, {23 0 55, P.i In order to 
giv^ jurisdiction to a Magistrate under 8. 147« 
be mu^t be sstifSod from Police report, or 
other materials, that there is an imminent 
danger of a breach of the peace resulting from 
a dispute between the parties c'lncirncd. Where 
the materials before tbe Magistrate do not dis* 
dope the existence of anoh a dispute, tbe order 
made bv him under the section would be entirely 
void, Hod the defect ie not remedied, even if it 
appears from tbe evidence', taken in tbe course 
of tbe trial, that fbero was, at tbe date of the 
initiation of tbe proorcdings. a dispute likely to 
cause a breach of the peace. (20 C. 520, A«) 
[Dissu JOO-W N. 257=2 Cr. L.J. 670 = 2 O.L, 
J. 271 = 33 0. 33; n , 9 O.W.N r0f6 = 2 Cr. L.J. 
618 = 2 C.LJ. 241 = 33 C. 68.] The proper 
course for a Magistrate to follow in a case under 
8. 147 is to bind down such of (be persons as 
are likely to disturb the peace under e. 107, if 
tbe case involves a long and complicated 
inquiry and tbe presence of a great number of 
people. Kali Kibsbn Taoobr v. anund 
CHUNDBB ROY, 38 C. 067. (21 0. 727, F-) 

46 P,L,B. 1908.] 
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Dispute aa to poBsession of irumoveable pro- 
perty— c,mti7tucd. 

— C) im. Pro, Code (1898), 5 .145—Dispute 
n? to of julbur—Civii Court decree — 

Dnfjf of Mngh rn^e — Where proceedings are 
taken under s. l45. regarding a dispute as to 

boundaries oi Aj^ilktir right, sub.^cqueot to 
a Civil Court’s decree, dedniDg suob boundaries, 
the trying Magistrate is to follow that decree 
and not to aftompt to an explanation of it. 
Pani PHUSHaN V. Jamirruddin MONDAL, 

6 C.W.N 161. 

(139) — Crim, Pro, Code (1882), s. 146—’* Pnr- 
/te$ concirn^d '^—Addition of parties subsequr:nt 
to the ini/idZ proceedings—Joint trial of three 
cases under section^ validity of. —A Magistrate's 
duty, before he initiates proceedings, is not only 
to he satisfied that a dispute exists, but to 
ascertain, as far as possible, who are 'concerned 
in the dispute ’ so that they may be required to 
attend, in order that the question of possession 
may be, as far as possible, settled. There is no 
power during the course of the proceedioes to 
add parties unless, in the initial proceeding, tbe 
Magistrate is satisfi.'d that they ere concerned 
in Crbe dispute, any more than there is a power 
to substitute parties. If in tbe course of tbe 
proceedings, it appears to the Magistrate that 
it is absolutely necessary that other parties 
should be required to attend and be is satisfied 
that they are concerned lo the dispute, the only 
course open to him >s, if be be empowered in 
that behalf and be is SHCisfied that danger of the 
breach of peace still extsis. to initiate a now pro- 
oseding. ProTAB NaRAIS SINGH v. RAJEN- 
DRA Narain Singh, 24 C. 8S*1 C.W.N. 8, 
F.B. (21 C. 2^, DiS'j') [Overruled^ 30 C. 165| 
P.B,;F.,27 0 89^,6 G.W.N. 900, 6 C.W.N. 
101; R., 24 B. 527 ; D., 26 C. 423. 4 C.W.N. 
753.] 

(140) —Criw. Pro. Code. 1898, s. 145—Proce¬ 
dure under ^ Joint trial oj three cases. —A Magis¬ 
trate must deal with a case under e. 145, Crim. 
Pro. Code, 1698, as it is originally instituted. 
If be finds that be oaunot do eo in respect to 
one side, because they are not patcies to tbe 
dispute or because it has been shown that no 
breach of tbe peace is likely lo occur from any 
action of theirs he should put an end to the case. 
He is not competent to add parties after the 
institution of the proceedings. Where parties 
in three cases under s. 145 are not tbe same, 
tbe Magistrate is not competent to try all the 
three oases together, although tbe parties con* 
sent to tbe adeptioo of such a procedure. 
Evidence already taken may be accepted in one 
of these cases, but tbe other cases must be tried 
separately. RA.7KUMAR SiNGH v. MaHADEO 
SlNQH, 4C.W N. 748. 

(141) — Crivi. Pro. Code (1882), s$. 144 and 
l^b—Powfir of District Magistrate over subordin* 
ate Magistrate to auect institution of ^oceedings 
under s. 145.—Where a Sub-Diviftional Magis¬ 
trate, having regard to the circumstances of a 
case before him, held that proceedings should 
be taken under s. 144 and made an order 
aooordiogly, held^ that a District Magistrate 


Dispute ae to posBeesioo of immoireable pro-^ 

perty — continued^ 

bad no authority to direct the Sub'Diyisiooal 
Magistrate to take proceedings under e. 115 and 
that there was nothing in tbe Code of Criminal 
Procedure, or in any other law, authorising tbe 
District IMagistrate in such a case to direct pro¬ 
ceedings to be taken under e. 145. KaILASB 
ohandra Pal v. Kunja Behari Poddar, 
24 C. 3gi»l C.W N. 393. (20 C. 520. f^.) 

(142) —Crim. Pro. Code (1832), ss. 107 and 
liu—Dispute regarding land likely to cause 
breach of peace—Proper proceedings, —In a dis¬ 
pute regarding a piece of land hkdy to cause a 
breach of the peace the procedings should be 
instituted under s. 145 and not under 9 . 107» 
Tbe efiaot of passing an order in such a case 
under s. 107 would bav<^ tbe effect of binding 
down only one of tbe parties to the dispute, 
leaving the other party (tee, without any 
adjudication upon tbe question as to which ef 
tbe two parties is in possesAioo. DOBGOBIND 
Chowdhry V. Dhanu Khan, 23 C. S59, 
(Diss., 26 M. 471 = 2 Weir 56, 6 N L.R. 94 = 3 
lod. Cas. 64 = 10 Cr. L J. 221; P.. 35 0. 117 = 6 
C.LJ. 697-6 Cr. L.J. 393, 6 C.W N. 883; 
n., 39 C, 150-14 C.L.J. 429-16 C W.N. 88- 
12Cr,L.J. 669-12lDd.Cas. 833; D,, 30 C. U2, 

2 S L.R. 18, Cr. -10 Ce. L J. 231.] 

(143) —Crim. Pro. Code (1893), s. 145—Pro- 
eeedings under section—Wgh Court's powers of 
interference—Order of Magistrate ^Decision of 
Civil Court—Duly of Afapisfrafe.—Tbe power 
of revision to be exercised by the High Court in 
proceeding.^ under s. 145, is limited to matters 
of jorisdiotion, i e. to say, to oases in which it 
is found that tbe M4gistrate, by taking proceed¬ 
ings under s. 145, has act^d without junsdio- 
tioo. C-P-, 2^ A W N. 74-21 A. 315, 4 L.B.R. 
75; Rm 5 0 0,1, 33 0.68 = 2 G L.J. 241-9 
C.W.N. 1046. F.B =2 Cr. LJ. 618.] The 
object of 8.145 is to enable a Magistrate to 
intervene and to pass a temporary order, in 
regard to the posse?sino of tbe property in 
dispute, having effect until the actual right of 
one of the parties has been determined by any 
competent Courc. It is, consequently, his doty^ 
when that right has boen declared within a 
time not remote from his taking proceedings, to 
maintain an order which h is been passed by 
any oompetent Court; and, therefore, to take 
proceedings which, necessarily, must have the 
effect, of modilying or even cancelling such an 
order, is to assume a jurisdiction which the law 
does not contemplate. DAULat EoeB v* 
RameSWARI KOBRI. 26 G. 61S-3C.W.N 461* 
[F., 5 C.W.N. 563,29 0 208,2 A.L.J. 274 ; 
F. dExpl. 6 Bom. L.R. 246;R.| 23 P.R^ 
1902, Cr.*135 P.L.R. 1902; D., 10 C.W.N. 
257-2 C.L.J. 271-2 Or. LJ. 670-38 0.38, 
15Cr, L.J. 559-16 M.L,T. 62-24 lad. Cas. 
9G7-19U M W.N. 798.] 

(144)— S. 145— Parties concerned^* meaning 
of the term—Omission to add necessary partyt 
effect of —Dispute as fo colltction of renfs, neces^ 
sary parties to — Zamvidar and tenant—Alters 
ticn of character of proceedings by succeeding 
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Dispute as to posseasioo of Iromoveable pro* 
party— continutd^ 

Ida(}istratf$^Revision(^l powers cf Htgh Court 
—Charier Act^ s IS.^The expression parties 
ooDcerned io s. 145dnes not uecess^irily znesn 
ooly tbe parties vtho are disputing, but inoludes 
also persons wbo arc interested in or are ciaim- 
ing a right to, tbe property in dispute. Tbe 
fieotioQ contemplates one proceeding against all 
tbe parlies known to concerned io the dispute 
60 as to CJDcluio tbe matter de6Ditelj and 
finally, so far as the Criminal Courts are ooo< 
corned. Tbe questi.-^n of leaving out parties or 
instituting proceedings against wrong parties 
is not a more irregularity but is a question 
affecting jurisdiction [f., 5 C W N, 4*i9~28 
0, 446‘; i?.. 5 C W.N- 900, 6 C.W.N lOl. 30 0. 
155, 24 PAV R 1907, Uc.«6 Cr.L.J. I13»7 P. 
R. 1907, <:r.*ll P.L.R 190e ; D-, 22 A.W.N. 
111^24 A. 413] Where in a dispute coDcerniog 
tbe ownership of land between certain 
Zemindars and tb^ir tenants on one side, and 
other Zimindars and tbeir tenants on tbe other, 
tbe dispute not bomg confined to the rights of 
(he rival Zecniudar? to oollect the rents, the 
Zemindars were made p^rtie>j, but the tenants 
were not, (by Avi\r AH and Stanley, i/J.) 
that the presence of the tenants was esseotiaUy 
necessary for the proper and effectual decision 
of tbe case aud that tbe omission of tbe 
Magistrate to join ihi»m as parties was illegal 
and witboui junsdietp ii Per Prmsep, J, contra, 
—Tbe omi^3U)0 to join tbe tenant could not 
vitiate an oroer hs between the Zemiodars, on 
an objection that it i> without juriddiction, and 
that 00 qU'Stion of jari'^d»ct}OQ arose in this 
matter. Where, unou a report of tbe police 
that a dispute vvas likely to lead to a breach of 
tbe peace and was one conoerning ibe actual 
possession of laud, a proceediug under s. 145 
was taken, aud subsequently upon tbe same 
material this pr >cceding was revised by a suo* 
ceeCing Magistrate Htidoi^e of tbe alierationa 
made was, that the dispute as regards poseession 
of laud was changed into dispute relating to 
oolleciion of rent, hddf that the recording of 
the substqoent order was an abuse of jurisdio* 
tioo* especinlly when the ri port on which it 
rested did not give any ioformation as to any 
dispute regarding the coMection of rentt but 
simply bad a reference to the actual possession 
of a pieoe of laud by two rival sets of tenants 
olaimiog to bold under two rival sets of Z*jmin- 
dars. Per Prinsep, */.—A case, under s. 145, is 
not one with which the High Court can deal as 
a Court of revision under the C*ide of Criminal 
Procedure Such cases are expressly excluded 
from Its cogoisanoe, as a C turt of revision under 
that Code. Its powers are under the Charter 
Act and these can be exercised only in respect 
of jufisdiotion. Per Amir Ali. ./.—Where there 
is an abuse of jurip'diction, in a proceeding under 
S. 146. the High Court has the power to interfere 
both under its revisional jurisdiction as also 
tinder cl. 15 of tbe charter. LalDHABI 8INOH 
V. 8UKDBO NARAIN SiNOB. 27 C. 892*4 C.W. 
M. 613. (i6 0. 189, 21 0. 29. F.; 24 0. 55, R.) 
[F., 28 0. 446 = 6 C.W.N. 429; AppL, 38 C. 889 
*13 Or. L.L 408 = mod. Cas. 592 ; Ru 24 A. 


Dispute as to possession of immoveable pro¬ 
perty-confinuecl. 

443»A.W.N, 1902, 111, 28 C. 709. 30 C. 155, 
.33 C. 68 = 2C.LJ. 241-9C.W N 1046. 5 C.W, 
N. 900. 6 C.W.N.101. 6 Cr L.J. 1 j 3 = 7 P.R. 
1907, Cr. = 11 P.L.R. 1908 = V4 P.W.R. K07. 
Cf., 2 L.B.R. 2.S9, 5 O.C. I. 23 P.R. 1902, Ct. 
= 135 P.L.R. 1902.] 

(145)— Crvn. Pro. Code (18981. s. 145— Refusal 
of Magistrate to issue process for atrendQ7ice of 
toifnes^es.—Where, in a pror^eedi ng under 
s- 145, one of tbe parlies was unable to procure 
the attendance of any of tbe wiin'*f.«cs cited by 
him, and his opponent whs, eor soquently, 
declared, upon tbe unrebutted evide nce produced 
by them, to be in possession of the land in 
dispute, held, the Miigi^iirare acted without 
jurisdiction in refusing to is<ue process for the 
attendance of tbe witnesses cited by that party. 
JlADHUn CHANDRA TANTI v MARTIN, 30 C, 
906. Note. [Diss., ‘^2 C. 1093*2 C.L.J, 280, 
30 C. 508, 31 C. 6S5.] 

(146)—Criw, Pro Code (iso'll. 5. 145 (1) — 
Omission o/I a io ht^tc hU ground for 
apprehending breach of peact-^Rcert-nce by 
llaqistrate to the PoHce report cohtnnmg such 
grounds, sufficiey^y question referred 

to ibe Full Bench in this ca^e whs whether 
an initial order by a Mig s'rate, under s. 145. 
cl. (1) of tbo Code, is defec ive because it is not 
self CO retained and does noi state io express 
termt tbe grounds upon which be is satisfied 
that a dispute likely to enu-e a breaoh of tbe 
peace exists, wbon such grounds appear in tbe 
poiicc'report on which tbe order is founded and 
to which it makes refererco.'' Held there bae 
been substantial compliance with sub e. (1) 
of s. 145 aud tboques ioo must, therefore, be 
aoswercl in the negative in a'^ord mee wiih 
ibe view taken in the cases of Ooluck C}fnndra 
Pal V. ^nli Char an De^ 13 C, 17'). nud Ohanput 
Singh V. Chatierpuc Sxngh, 20 C. 6 3, Per 
Oho<e. J.—Tbe proceeui. g drtwii up by the 
Magistrate refers, in ezpre*>s terms, to tbe 
Police-report which sets out sufficicni grounds 
showing that there was a likelihood of a breach 
of tbe peace and (he Magist rate expressly states 
that be is satisfied upon eucb Police-report that 
there is an imminent dnnger of a breach of the 
peace. In this view, therefore, ther * bns been 
a substantial compliance by tbf* Magistrate 
with tbe requirements of cl. (li, s. 145 of tbe 
Code. KHOSB MaHOM-D RIKKaB v NaZIB 
Mahomed. 33 C 332^9 C.W.N. 1063-2 C. 
L.J. 259, F B.«2 Cr L.J. 637, [F,. 32 0. 1093 
s2CL.J. 280. 17 M.LJ. 449; fi., 6 O.L.J, 
611 4M.LT. 218. 8 Cr. L J. 170. 1 8 L.R. 
60, Cr.; Disc., 36 M 275 = 23 M L J. 499=12 
M L T. 439 = 1912 M W N. 1154 = 17 Ind. Cae. 
66 = 13 Cr. L.J, 753 ] 

{lig)—CTim. Pro. Oode^ s, 147—Record of 
grounds for being satis/l d of the eztiunce af a 
dispute likely io cause a breach ot the p ace^ 
Parties to proceeding under. Though e. 147 
requires tbat a Magistrate must be satisfied 
upon materials before him that a dispute likely 
to cause a breach of tbe peace exists ooncerning 
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Dispute as to poosessioa of immoveable pro- 
perly^co^itiuttcd, 

thu ri^ht to do or prevent the doin? of anything 
iu upori any taugible immoveable property, 

T ro 1)0 CHO lusiitute proceedings under that 
'U, it doe>i ih/t require, as s. 145 does, that 
he mu^i formally rec ord a proceeding stating the 
grouM ] ^ of his being satisfl d as to the extsteoce 
of a likelihood of a breach of tbepoace. The pro¬ 
per pirttes to a procetdiog under s. 147 are the 
persons, who am claimiug a proprietary right 
in ibe tangible >min >vcab!e property in question. 
An order under the section made against a 
manager of a Coal Syndicate is not an order 
made against the proper pnrty, when it is 
proved that be no interest in the land 
in dispute. v. UA.TENDRA NatH 

('HOWOHRY. 2 C W N 670. (21 0. 727, F.\ 23 
C. 56, f?.) [H,, 31 C 4S.J 

(14H)—C>i?n. Pro. Codr (189S), s. 145 (51— 
Fewer of ifnox'trale to odd parties to the pro¬ 
ceeding — Finnf order nndtr $. 246— Proper 

parties. —Cl, l5) of s. 145 does not enable a 
Magistrate to add parties to the proceeding. It 
merely enabb^a a straneor to come in and show 
that DO Rucb dispute likely to cau<o a breach of 
tbo peace c )i;c^rning any land, etc., exists or 
has existed. He does not become, nor can be 
be made apar>y to ibe dispute tvhicb be seeks 
to shosvh is never exHted. [ 5 C.W.N 900 ; 

Jf2., 27 C. 8^2 ] JiidtcinI proceedings cannot 
bind a per.on who is not a party to them. A 
final order under a 14C* Crim. Pro, Code, cannot 
be made against persons not made parties to a 
proceeding under s. 145 or not regarded as such 
by the Magistf'ile. Persons who are found from 
tbo Poliot* report to be concerned in a dispute 
regarding Imd^. and who are brothers of the 
original p^irty living in joint moss and belong¬ 
ing to a joint undividid family, ought to be 
made parties to ibe pr'^cerdmgs under e. 145« 
JANOKi Nath Roy v. Quebn-Empress, 3 
C.W.N. 329. 

(149) —Crtni. Pro. Code (1898), ss. 107, 146— 
Likelihood of breach of the peace resulting from 
2 i;ro?i< 7 /uf act ol tk»< aggressing parfy. —Where a 
Magistrate bad found that persons who attempt¬ 
ed to do bastu puja on a waste land were not 
entitled to perform it, held^ that, if the persona 
opposing it aoted properly and within their 
rights, there was no reason to suppose that any 
breach of the peace was likely to be committed, 
but that, if the Migistraie were to find that 
there was likely to be some dispute regarding 
the possossion of the waste land, the proper 
course for him to take would be to institute 
proceedings under s. 145. BEJOY SlNGHA 
NeOGI V, EMPRESS, 3 C.W.N. 463. [i? , 36 
C, 117=^6 0 L J. 697Cr. L,J. 398 ] 

(150) —OVtm. Pro. Code, s. Uo—Complaint of 
o^ences not involving breach of the peace—Die* 
puie regarding lands.—The mere fact that a 
person complains of being dispossessed of his 
land ia no reason for the institution of proceed¬ 
ings under s. 145, Grim. Pro. Code, if the 
petition made by the complainant refers only 
to the commission of vacioos ofiences, none of 


Dispute as to possession of iramoveable pro¬ 
perty—continued. 

which necessarily involves a breach of the 
peace. KESU alias RESBWAR SINGH v, MOTI 
MOLLAH, 4 C.W.N. 57. 

(151)—Crim Pro- Cod^, $• 522—Order under 
the section^ when can be made- —An order under 
s. 522 must bo mido simuitHneously with the 
order of conviction. MOHAN THBTA v. RAI- 
CHANDBASUI. 4 C.W.N. 308. (2 C.W.N. 305 

s«25 O. 434, R ) [DUappr., 16 Cr. L.J. 275 = 
23 Ind. Cas. 48o= i5 P R. 1914, Cr.*112 P.L. 
R. 1914 = 14 P.VV R. 1914, Cr ; Ezpl, 14 Ct.L, 
J- 172 = 19 Ind, Cas. 172 ] 

(1521 —Crii?!. Pro. Code(lR98), a. 145—Dispute 
regafding layid in joint possession.—An order 
under a. 145 should merely declare whom the 
Magistrate finds to be in actual possession of 
the property in dispute. It does not apply where 
two parties are in joint possession of that pro¬ 
perty and one of them tries to evict the other, 
[P.. 23 P.R. 1902. Cr. = l35 P.L.B. IU02, 7 
C.W N. 118, 10 C.W.N. 1088 ; 8 C.W.N. 

885; ExpL. 7 C. W N. 462 ;D.,6 C.W.N. 8S8.] 
8 . 145 of the Gone contemplates a dispute 
between two parties, each of whom asserts the 
right to bold actual posession of the property 
as against the other, at ci nc^ a dispute between 
a party claimiug lo huld joint possession and 
another contesting such right. TARUJAN 
Bibeb V. ASAMODDI BEPARI, 4 C W.N. 426. 
[fi., 36C. 996-11 Cr.L.J. 28»4 Ind. Cas. 
696.] 

(163)—S 145—Crtm. Pro. Code—Practice- 
Dispute between two parties having joint right,— 
Proceedings under s. 145 cannot be instituted 
with respect to a dispute but>v(eo two parties 
having joint right to the lands lu dispute, each 
claiming exclusive possession thereof. In such 
a case, il any step^ are nvoessary for the preven¬ 
tion of a breach of the peace, the Magistrate 
should proceed under s. 107 MaKHan LAL 
ROYv. BARODA KaNTA ROY, tl C W.N. 512 
= 5CrLJ 296. [R . 3 Bur, L.T. 74 = 11 Cr, 
L.J. 655 = 8 Ind. Cas. 453. ll C-L.J. 412 = 11 
Or. L.J. 370 = 6 Ind. G<io. 544, 15 C.L.J. 184, 
27 M.L.J. 169 ; D., 38 0.889 = 12 Cr. L.J. 

408 = U Ind. Gas. 532 ; Expl. 40 C. 982 = 17 
C.W.N. 944 = 14 Cr, L.J. 269=19 lud Cas. 
511.] 

(154)— Crim. Pro. Code, (1898), 145 and 

147^-Summary disposal of a case under 9. 147, 
after local inspeclim — Scope of s. 147.—In 
a matter under s. 147. as under b. 145, the 
Magistrate is bound to bear the evidence 
tendered by the party. He cannot summarily 
deal with it after an inspection of the locality. 
[R., 30 C. 112.] The right of use of land 
contemplated by e. 147 is one of an entirely 
different description resembling a right of 
easement, not one arising from the terms of a 
coQtraot between landlord and tenant, A 
dispute between the landlord and his tenant 
regarding the right of the latter to reconstruct 
a gola is not a mAtter properly coming under 
B. 147. The settlement of such a dispute will 
involve issues of right which can only be 
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DispQte at to posaesaloD of imnioYeable pro* 
perty—continued. 

properly detormined by a Civil Court. EMPRESS 
V. Ganpat Kalwar, 4 C W.N. 779. [Diss • 
29 M, 97 = 16 M.L J. 394.] 

(156) —Crim. Pro. Code (1898), ss. 107, 144, 
146 —Dispute relating to possession—Findings 
as to possession without insliiuting proctcaings 
under 3. l^b—Pt oceedings under s. 107» vxlidtty 
of, —Id a dispute relacmg lo the po.'^.^cssioo o( 
land, the Magistrate is doc competent lo arrive 
at a finding as to possessioo, except io a judicial 
inquiry under s. 145 ; nor cao be rely on a 
previous order passed UDdet s» 51 of the Bengal 
Cbowkidari Act. In a dispute relating to tbe 
possession of land likely tociusa a breach of the 
peace, proceedings under s. 107 caonot be 
properly instituted. SORODa PrOSAD SINGH v- 
EMPEROR, 7 C.W N. 142. [Dtss . 32 C. 9G0« 
lOC.VV.N. 38^:* = 2 Cr. L.J. 7G9; Not P.. 10 Cr. 
L.J. 221=3 lod. Cas. 64 = 5 N.L.K 91 ; P., 25 
A. 537=23 A.W.N. 102 ] 

(166)—Grim. Pro Code (1898), s. 145— 
Local enquiry trying M g^strate-^Decision 
ba^ed thereon- Jurisdiction. ia a pro¬ 
ceeding under s* 145, the Magistrate discarded 
the evidcnco oo reo'^rd as unreliable and de¬ 
cided tbo case upon what bo saw, beari and 
inferred at a local enquiry held by bunsell, 
held that the M^gis tato had erred muenally 
in bis jurisdiction ^tid his order should be set 
aside. LaL BEIIAHI SHAHA v. BEJOY HANKVR 
BIKOAH. iO C W N. 181=3 Cr. L J. 193 (/?., 

37 C. 340= 11 C.L.J. 335=11 C.SV.N 122 = 11 
Cr. L.J. 121=5 Ind. Cas. 3G5.] 

(157) _Crim. Pro. Code (1898), 33. 145 aneZ 
148 (3)—Co3f3, order assessing—Notice lo parly 
oriUred lo p ly—Jurisdiction of Magistrate to 
s#t aside his own orders assessing costs.—A 
Magistrate may have jatiediction to make an 
order as to the coats of a procvediog under 
a. 146 of the Code, even though the order under 
s. 145 of the Code was passed by another 
Magistrate. Where a Magistrate has passed 
an order asseseiog costs against a patty to a 
ptocoediDg uodor s. 146 of the Code, without 
any notice to that party, hs has no jurisdiction 
to set aside that order. Where a Migistrare 
passed an order, by which be set aside bis own 
order, assessing costs agaiost a party to a pro¬ 
ceeding under s. 145 of the Code, on the 
ground that it was made without notToc lo the 
party ordered to pay the costs, held, that 
both orders of the Magistrate must bo set aside 
and the Magistrate directed to proceed afresh 
to assess costs after duo notice to both the 
parties. DlLBASI KOBR v. DBORATI KOEB. 
10 C.W.N, 1030 = 4 Cr. L.J, 171. (28 C. 302. F.) 

(169)—Grim. Pro. Code. s. H6—DebuUer 
estate—Dispute a^nong Shebaits regarding 
management — Bhebait entrusted with sole 
managemi-nt—Possession as agent—Joint posses- 
eion—JurisdietiCH of Magistrate.—Ponessexoo, 
that can be pleaded in a proceeding under 

146 of the Code, must be possession based on 
A claim of right possessioo. The possesdioD of 
an agent or a eervantc which is perzniBsive, 


Dlspate as to possessiOD of Immoveable pro¬ 
perty — continued. 

cannot give a party to a proceeding a foetus standi 
as against bis principal or master. The posses¬ 
sion of ooe of several co-$/te6aif3, who, for 
convenience, has been entrusted with tbe sole 
management of tbe debuttfr e&tato is, as 
regaroe the sheboit right of bis cO'Shebaits, 
that of an agent. Tbe agency can be withdrawn. 
A dispute between such a persou claiming sole 
management and his co shebails, who have 
withdrawn the agonoy and claim to have joint 
management with him. is not a fit subject for 
a proceeding under s. 145 of tbe Code. DtbulUr 
property, being by nature impartibo and 
inahcoable, tbe possession of must, 

necessarily, be always joint and a« such oeyood 
the .'^oopo of an erder under s 145 of tbe Code. 
Nritta Gopal Singh v. Chandi Ciiaban 
SINGH. 10 C.W N. 1088 = 4 Cr L.J. 21S. [P., 

36C 986=11 Cr. L.J. 28 = 4 Ind. Cas. 696; R , 
llC'LJ. 412=11 Or. LJ. 370 = 6 fnd. Cas, 
544, 27 M.L J. 169.) 

(159) -.Crim. Pro. Cede (1898). s. 145— 
Transjtr by a Dis'rtcf MagUlrate ^Local juris¬ 
diction throughout the District —S- 12 (2) — 
Amended proceedings.—The juri^diotioo to 
makoafioal order, under s. 145 of the Code, 
is not personal to tbo MAgistrato, who initiates 
the proceedings, and a Disirict Magistrate may, 
of bis own motion, transfer a ca^e under 
cb. XII of tbe Code to a Magistrate of tbo First 
Cla^s subordiuate to him. A Magistrate of the 
First Glass, bolding his Court at the headquar¬ 
ters. bts Inoal jurisdiction throughout the 
district. Where tbe M igistrate added parties 
and is.sued fresh copies of the original proceed¬ 
ings. Held^ that the Magistrate was within 
jurisdictioo. HAM KIS3ARB ROY v. DWARaK 
Nath Sen, 10 C.W.N. 1093 = 4 Cr. L.J. 228. 
(22 C. 898, 6 C W.N. 737 = 30 C. 165, F .\26 M. 
189, 28 0. 709, 2 0 L.J 614, 6 C.W.N. 652- 
29 C. 389. R.i iP.. 37 C, 91=14 C.W N. 49 = 

5 Ind Car. 29 = 11 Cr. L.J. 23 ] 

(160) —Grim. Pro. Code, s. 144—Jurisdiefion 
of Magistrate—Interlocutory orders -Rule issued 
by High Coarf—S&isin of case—Extension of 
time—Rival hats.—A Magistrate cannot, by 
passing successive orders under s* 144, Orim. 
Pro. Code, extend tbe operation of an order 
indirectly beyond the time limited by sub s. 5 
of s. 144. Where tbe first and initial order 
pasRed by a Magistrate was in substanoe and 
form an order under subs. 2 , and forbade 
certain persona from eetablishiug a hat at a 
certain place and gave a vague direction to 
them forbidding interference with the trade of 
another hat. Held—the order was irregular and 
vague and could not stand. As long as an 
order under e* 144 has legal operatioOi no 
intermediate or interlocutory order not con- " 
tempUted by sub-s* 4 can be passed. When 
the High Court has issued a rule in any oase, 

it takes full seisin of tbe case, and it is tbo 
High Court alone that can pass ad interim 
orders in tbe o^eet The Magistrate against 
whose order the rule ia issued has no auoh 
juried ictioD, The most appropriate eeotion of 
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Diapute as to posseasioo of imraoYeable pro¬ 
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the Co(1e to deal with oases of rival hats which 
may ciU'^e a breach of the peace is s. 107. 
SATISH CHaNDRA ROY v- EMPEROR, tlC W. 
N 79 = 4 Or. L J. 433. [R.. 14 Cr. L.J. 589* 

<il lod. Cas, 381*25 M.L.J. 370.] 

Code. .s. 143—Dispute amo«os< 
joint cjoners—Unlawful assembly with armed 
men-F-irce not actually used—Smtenre — 
Crim. Pio Code (Act V of 1898), s. 106— 
against one joint owner~ Proceeding agitnst 
the other owner under s. 107, desirable .— 
Where two parties were entitled to joint pos- 
sesaioD of a property, but one party having oeeo 
out of po.^session, theirservants (the petition¬ 
ers), with 30 or 40 other persons, went armed 
with lathies to take forcible possession of the 
property and succeeded in getting possession 
without having had to use any force ; held, 
that the petitioners were rightly convicted of 
an oflenco under s. 143, I.P.O., but as the 
masters of the petitioners had a right to pos¬ 
session and as what the petitioners did, 
though not warranted by law; did not actually 
lead to a breach of the peace, the sentence 
ought not to be too severe. That an order 
under s 106, Grim. Pro. Code, directing 
the petitioners to execute bonds to keep the 
peace for one year, was. in the circumstances, 
justifiible. but as that order would have the 
practical effect of preventing the petitioners 
and their masters from taking possession of the 
property, it was desirable that the other side 
should also be bound down in a proceeding 
under s. 107, Crim Pro. Code. BEPINBEHARI 
GUHA V PRANAKUL MAJUMDAR. 11 C W.N. 
176*5 Cc L J. 19. [R.. 7 C L.J. 359*13 C. 

W.N. 3^4-36 C. 369*3 M.L.T. 385*7 Or. 
L.J. 256.] 


(162)—Critn. Pro. Code (18981, ss. 146, 147— 
Subject matter of the dispute—Claim for trees. 
—Before a proceeding ia drawn up under s. 145, 
the subject matter of the dispute must be 
clearly determined. QuiC'e :—Whether a pro¬ 
ceeding under a. 145 or under s. 147 is proper in 
a case where only trees are claimed and not the 
land? MvH.ARAJA SURJA KaNTA ACH*RJA 
Bahadur v. mahar.aja .tagadindra 
ROY Bahadur, 11 C.W N. 198*5 Cr.L J, 31. 


( 103 J— Crim. Pro- Code (1898), ss. 144. 145 
~ Disputed question of possession — Proper 
order.—In a dispute regarding land, when the 
question of possession is disputed between the 
patties, the proper procedure to be adopted by 
the Magistrate is to pass an order in a proceed¬ 
ing under s. 145, deciding the question of pos- 
808 «>ion on evidence, and not an order in a pro¬ 
ceeding under s. 144 Where, in * proceeding 
under s. 144, the Sub Divisional Magistrate, 
holding that the first patty was in po3?e58ioo, 
directed the second patty to refrain fmna in- 
terleriog with that possession, but the District 
Magistrate, on revision, directed the first patty 
to refrain from interfering with the possession 
of the second patty, held, that both the orders 
were bad in law. PaRKAR MAHTOH v. RAM 
KHELWAN, 11 C.W.N. 271*5 Cr L.J. 76. 


Dispute as to possession of iniiuoYeable pro¬ 
perty — continued. 

(164) —Crim. Pro. Code (1898). s. 145— 
Jurisdiction of Magistrate to maintain pctrlies 
inseparate possessionof shares of land. —Where, 
in a proceeding under s. 145, in respect of a 
dispute coocerniug some laod, the M-tgistrate 
finds that one party has been in possession of a 
portion of the land in dispute, and the other 
party in possession of the rest, and the posses¬ 
sion of the one is not likely to interfere with 
the enjoyment of the other party’s poa?ession, 
the Magistrate can, in the exercise of the juris- 
diction vested in him under s. 145, maintain 
both the parties in possession of their respec¬ 
tive portions. KaNGADT D\S BaIRAGI v, 
MuTi Lad Bagdi 11 C W.N. 743 = 5 Cr. L.J. 
490. (22 0. 297, i?. t£-D.) 

(165) —Crim- Pro. Code (1899), s. 145—Omis¬ 
sion ^o examine witness and inquire into the 
quos'ion of possession— Absence of a party — Sig¬ 
nature ol Ote judicial officer in a judicial order,— 
Where in a proceeding under s ] 45. Grim. Pro. 
Code, one of the parties being absent though 
served with notice the Magistra’eoo thewriiten 
statement of the other party declared them to 
be in pissessioo. Held that the ordsr of the 
Magistrate was without jurisdiotioa. It was 
his duty to inquire into the question of posses¬ 
sion .and in the absence of the parties, he would 
have bseo well advised to abstain from passing 
any order under s. 145, Crim. Pro. Cole. A 
Magistrate should sign his name in full in a 
judicial order made under s. 145, Crim Pro* 
Code, and should also note bis official pO'<itioil. 
NOJBM MIRDHA V. JAM LALI KHALIFA, l2 
C W.N. 771-8 Cr. L J, 27. 

( 166 ) —Crim. Pro Code, 5 . \i5—Trial as in 
a civil suit - Settlement procetdiug. order in, if 
(0 be given effect (o —The Magistrate should 
nob deal with proceeding unoer a. 145, Crim. 
Pro. Code, as if it is a civil suit Wuere the 
Magistrate tried a case under s. 145. Crim.Pro. 
Code, as if it was a civil suit, framed several 
issues and discussed them at length, bu'. did 
not deal with the question of pos-e-iiion except 
that in only one passage in his judgment be 
observed that the oral evidence as to actual 
possession was in favour of the s-nond party, 
but io his final order declared tb'- fir-^t party bo 
be in possession in ord-r to give > to a cer¬ 
tain order of the Settlemecit Department: 
Held, that the Magistrate's order was without 
jurisdiotioo. The only question the Magistrate 
bad to decide in the case was who was in actual 
possession of the land in di.apute and as be had 
not done so, bis order was entirely without 
jurisdiction. EOCHAI PaKIR v. ROMESH 
CHANDRA BISWAS, 35 C. 795 = 12 C.W.N. 773 
= 8 Cr.L.J. 28- 

(167) —Crim. Pro. Cede, s. 145—DimilfllwH 
Act, sch. II. art 47—Suit to recover properly, 
the subject of order undtr s 145, Crim- PfO. 
Code — Limitation —Slarftni? point —Rule issued 
by High Court against Afagislrdfe’s order— 
" Final order.”—For a suit to recover properly 
in respect of which an order under a. 146 
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DUptite aft to poBsessloa of Immoveable pro¬ 
perty ^continued. 

the Crim. Pro. Code has boon made, the 
period o( limitaMon runs from the date of the 
order of the and not from the date 

on wbioh a rule issued by H»gh Cnnrt under 
B. 15 of the Charter Act ai^aiost the Msgiarrato’s 
order w-is fioallv dispof^ed of. JaOXNNATH 
Marwari V. Ondal Coal company ltd,, 
12C.W.N 840. 

{)C)9)^Crim. Pro Code (1898), s 145—J»T/or* 
mation reqnrtivig bre'ich o/ peacesItcfusnl by 
M'fgiulrnte to he<\r evidence h sh^w unlikelihocd 
of a breoch of ih‘piace^Clubbinq toge^hfr vrru 
DUS subjects < f in one enqwy i?cv/siono2 

power of H»gh Co«r^ —lo order that a Magis¬ 
trate may have )urisdioiiou to act under 3. 145, 
he mast bo sati'^fied, from a Police report or 
other inforin-itioD, that a dispute likely to 
oauee a breach of the peace exists, oooc''rning 
anylan^^etc. A mere potitioo. by an officer 
in tbe emoloy of one of the interested parties, 
is not such inforination, on which the Magis¬ 
trate can act, without receiving farther 
evidence. Tbe section also lays down that 
nothing shall pfcclude any party, required by 
a preliminary order to attend tbe Magistrate's 
Court, from showing that do dispuio likely to 
cause a breach of the peace existed, and it is 
not open to tbe Magistrate to refuse to receive 
tbe evidence tendered to him. Such a refusal 
on tbe Magistrate's part is ulira vires and the 
Magistrate’s ection is liable to be set aside by 
the H gb Court on revisinn. Wb^re the 
dispute 16 alleged to exist in 330 villages, each 
Tillage stands on its owu footing and tbe 
Magistrate will be acting ultra z;irrs, if be 
clubbed together 230 subjects of dispute, and 
treated them as one. Tbe legislature does not 
contemplate wholesale proceedings of this sort, 
in ca^es under oh. XlV of tbe Code, the object 
of which is to provide prompt action to avert 
breaches of tbe peace. Oo tbe question of 
possession, the Magistrate should decide wbioh 
party, at tbe date of bis order, was in actual 
possession of this or that village and confirm 
that possession, in»>tead of arbitrarily fioding 
that one p^riy was in possession of all the 
villages. SRRBMAN KUUARA THIRUMALA 

Raja Bahadur. Raja of karvbtnagar v. 

SOWCAR LODD GOVfND i>OSS KRISHNA DA8, 
29 U S6l»t6 H.L.J, 419»1 U.L.T, 4I)5»S 
Or. L J. 291. 

(1691—Lifteliftooi of breach of the peace.—Ao 
order under either s. 145 or s. 147, Grim- Pro. 
Code, cannot be passed, unless tbe Magistrate 
is of opinion that there ia a likelihood of a 
breach of tbe peace. KOLANDAI NayaKAN Vi 
Eababudda Bavudri, 6 H.L.J. 193. 

(170)—Crim. Pro. Code. 3. U 5 —Order under 
eeetion not affecting persons not parties to the 
proceeding.—The owner of a property made a 
gift of a half of bis property to one of bis sene 
and tbe other half to bis wife. After his death 
dUpates arose regarding tbe property and an 
order under e. 14S wae made declaring the 
property to be in poasession of a third petsoii. 

168 


Dispute as to posaesftion of immoveable pro¬ 
perty—conftuned. 

The 80 D to whom tbe gift was made was a party 
to the proceeding, bub not the mother. Beld, 
that the order under 9. 145 to wbioh tbe mother 
was not a party would not bo binding on bet 
children with regard to bor half share of the 
property, although tbo donee of tbe otbor half 
(one of tbe sons) was a parly. JAKE v. SaN* 
KAYYA, 2 M.L-J. 277. 

(171) -Crim, Pro. Coie. s. 146 (1), order by 

MaqUtrate unfier^O^nission to expressly state 
the grofoidi for (he ordfr^Reffreitce bjf Mngis^ 
traic ton pt-iiiion confaining suih grounds, effect 
of ^Jurisdiction of Court. —lo an order made 
under s 145 {1} of tbe Coda, tbe ^lagi^^trate 
omitted to state in detail tbe grounds for bis 
conclusion that there was a likelihood of a 
breach of tbe peace. It was however recorded 
by the tgistrate that upon information receiv¬ 
ed by him and upon the petition presented by 
one of tbe parties to the proceedings it appeared 
there was such a I'kelih^od and there was no 
denial of the same by tbe counter peiltioncrs. 
Brld, that there was substantial compliance 
with tbe said s 145 (1) of the Code and no 
irregularity which would afiect tbe validity of 
the order. SATID MAHOMED GHOUS 8AHIB v, 
SAYID KHAUIR BADSHAW SAHEB. 16 M L J, 
146»3 Cr. L J. 487. [R.« 30 M. 548«3 M L. 

T. 18*7 Cr. L-J. 2R, 36 M. 275-13 Cr. L.J. 
753*17 Ind Gas. 65 = 23 M.LJ. 499*12 M. 
L.T. 439*1912 M.W N. 1154.] 

(172) —Crm. Pro. Code. s. 145 —Procedure 
prescribed by the section to be strictly foilcwed.-^ 
In order that a proceeding ufider s. 145, Orim. 
Pro. Code, may be valid, all tbe procedure pre¬ 
scribed in that section must be strict ly follow¬ 
ed. There must be a preliminary order of the 
kind specified in para (f)of the section, and the 
copy of tbe order must be served upon the par¬ 
ties or affixed to some conspicuous place at or 
near the subject of dispute, and all the partiea 
interested in tbe land must be heard and evi¬ 
dence taken. Where a District Magistrate 
found, on tbe ground stated by him, that one 
of tbe respondents was ploughing the abadi^deh 
land, in order to annoy tbe complainaot, who 
bad a right to use tbe land for religioua eervice* 
held, that would amount to a preliminary 
order. But tbe other provisions of tbe section 
not baviDg been satisfied, tbe proocediogs of the 
Dietrict Magistrate were set aside for want of 
jurisdiction. ABDULLA KHAN V. GUKDA, 7 
P R 1907. Cr =6 Cr. L.J. 18 »24 P.W R. i807» 
Cf.«71 P L R. 1908. (20 C. 520. 27 U. 892. 28 

O. 416, 6 O.W.N. 101, 2 P.R* 1899, Or., F.B.) 
IF.. 11 Cr. L.J. 422 = 6 Ind. Gas. 955^24 P. 
W.B- 1910, Cr.. 11 Cr. L.J. 61 = 4 Ind. Gas. 860 
= 11 P.W.R. 1909, Cr. = 105 P.L.R. 1909-12 

P. R. 1909, Cr.] 

(172-n)—Proredurs prescribed to be strictly 
followed .—Before an order under a. 818, Otim* 
Pro. Code, 1861, is passed, the Magistrate must 
observe the forms presoribed by tbe eeotioo* 
In re 8ABBBB SlNOHi B V.R. Or. 60, 
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Diupate as to posseseion of immoTeable pro¬ 
perty— cojitinued, 

{\72 b)—Crim. Pro. Code (1898), ss. 145, 435 
—2’o'Jim/ities rfquired by s. 145 Mot o6serugd— 
Results. 145 of the Grim. Pro, Code gives 
the M tgisttate very extensive powers, but. as a 
protection to the public, requires him to 
conform to certain formalities. If the forma¬ 
lities arc not observed, that is, if the Magi.strate 
passed no order in writing as is required by 
sub s. 1. does not call on the parties to put 
in written statements and does not cause a 
copy of the order to be served in the prescribed 
manner, he acts without jurisdiction and the 
High Court can interfere wiihthe final order 
in revision. CRIMIN'REFERENCE NO. 189 
OF 1903, A.W N, J907. 51. note, (R.. 32 A. 
132 = 7 A.L.J. 53 = 5 Ind. Cas. 471 = 11 Cr. L.J. 
141: D.. A.W.N. 1907, 50 = 4 A.L J. 91 = 5Cr. 
L.J. 117.] 

[11^}—Letters Patent, cl. 15 —Order passed 
in rrvi.sioJi under S- 145 of the Crim. Pro. Code 
— Aoveal. —Although the authority, invested 
with power to decide a dispute under s. 145. 
Crim. Pro. Code, is not a Court of civil juris¬ 
diction but a Criminal Court, an order passed, 
on vevisiou, by a single Judge of the High 
Court of an order under s. 145 is not one made 
in a “Criminal trial." So, an appeal lies from 
suoh a judgment under cl. 15 of the Letters 
Patent. RA.ia OP Kalaiiasti v, P. Naba- 
siMHA Nayani Vabu, 17 M.L.J. 158«S Cr. 
L.J. 343. F.B. 

(174) — Crim Pro. Code (1898), s. \i5—Defec¬ 
tive initial order—Omission to state grounds in 
the initial order—Jurisdiction.—A Magistrate’s 
omission in bis initial order made under s. 145 
of the Code, to stale the grounds, on which he is 
satisfied of the existence of a dispute likely to 
lead to a breach of the pease, although defec¬ 
tive. does not aflect the jurisdiction of the 
Court. POSUKA KULLA v. TaNDALAGARA 
Chikka Hina, 17 M.L J. 449 = 6 Cr. L J. 345. 
[«.. 23 M.L.J. 499 = 12 M.L.T. 439 = 1912 M. 
W.N. 1154.] 

( 175 ) —Omission to slate grounds in the preli¬ 
minary order.—If the Magistrate, in his preli¬ 
minary order under s. 145 (1), does not clearly 
state the grounds on which be is satisfied that 
there is likelihood of breach of peace, his order 
is materially defective, and he acts without 
jurisdiction. POSUKHA KULLA v. TANDALA- 
gara chikka Hibia, 4 U.L.T. 213=8 Cr. L. 
J. 399. 

( 176 ) _CriTO, Pro. Code.s. 145, cl. i—Magis¬ 
trate directing eubordinate Magistrate to take 
evidence—Validity of order passed on suck 
evidence.—Where a Magistrate, dealing with a 
case under s. 145, Crim. Pro. Code, omits to 
take evidence, as required by s. 145, ol. 4 of the 
Crim. Pro. Code, but refers it to a subordinate 
Magistrate to take the evidence in the case and 
to report thereon, his order based on suoh evi¬ 
dence only, is made without jurisdiction and 
must be set aside. The Magistrate must be 
direoted to take the case again ou his file and 
hold a fresh inquiry* AKUMUGA GOUHDER 


Dispute at to possesaion of immoveable pro¬ 
perty— conUnued. 

V. Venkata subbier. 17 H.L.J. 535=6 Or. 
L.J. 384 = 3 U.L.T. 108 = 31 M. 82. [R.. 3 M. 

L.T. 402.] 

(177) —Crim. Pro. Code (1898), ss. 145,147— 
Jurisiiction to make order under s. 145, where 
notice was given under s. 147.—A Magistrate 
gave notice under 9. 147, Objection was taken 
that the cases did not fall under s. 147. The 
Magistrate, without deciding that tbe case fell 
under s. 145 and wiihouc giving notice to the 
parties of his intention to proceed under s. 145, 
eventu-ally passed an order purporting to be 
under s. 145. Held, that tbe Magistrate acted 
without jurisdiction in passing an order under 
s. 145, Crim. Pro. Code, without first making 
an order under tbe first paragraph of that 
section. aUBRA.MANIYA PlLUAl V SANNASIA 
PILU.AI. 5 M L T. 103=19 M.L.J. 18 = 9 Cr. L. 
J. 563 = 2 lod. Cas. 310. 

(178) —Crim. Pro. Code ^1893), s. 146—Order 
iiased upon police report —iv'o notice to the parties, 
and no institution of proceedings—Legality of 
order. —Where a Magistrate, stating that tbe 
Police report showed that tbe counter-petitioners 
admitted that the petitioner was in possession 
of tbe property in dispute, passed an order 
declaring the possession of tbe petitioner, 
without instituting any proceeding and giving 
notice of tbe same to tbe parties, and LeariDg 
them. Beld, that tbe order was illegal, and 
must be set aside, and that the Magistrate can 
declare one of tbe contending parties to be in 
possession of tbe property io dispute, only after 
trying tbe question in Coart according to the 
procedure laid down in the Crim. Pro. Code. 
PaSUPATHI MUBALI V. A. Subr.auanya 
GuruBKAL, 6 M.L.T. 91 = 2 lod. Cas. 428 = 
10 Cr. L.J. 6. 

(179) -Crtm. Pro. Code (1872), s. 530— 
Decision of question of possession by Magistrate. 
—A Magistrate oan, under s. 530, declare all 
the oontesting parties to be in possession, should 
he find that all of them are actually in such 
possession. Where, on a consideration of the 
written statements put in under this section, 
and in the presence of the parties or their 
agents putting them in, a Magistrate deter¬ 
mines which party is in possession, he might 
be deemed to have decided the question of pos¬ 
session on evidence taken as required by the 
explanation. MDSSA5niAT BETHANl v. DaL« 
CHAND, Colm. Dig. Cr. 17 of 1874. 

(180) — Crim. Pro, Code (1898), ss. 107, 145 
—Validity of proceeding - Power of High Court 
to direct Magistrate to take proceedings under 
s. 145— Meaning of the word “ shill. "—Where 
there is a dispute between the aooused as to the 
partition of land, and there ia a likelihood of 
tbe occucrenoe of a bteaoh of the peace, (be 
Magistrate may take proceedings under s. 107, 
Crim. Pro. Code, and it is not inoumbent on 
him to take action under s. 145. The use of (be 
word “shall" in s. 146, Crim. Pro. Code, ie 
not mandatory. In matters of ptooedure, (he 
word is generally construed as direotory* Aa 
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Dispute M to posiesslon of iramoTeable pro* 
pepty-^couanued, 

the High Court has do power to revise orders 
under s. 145, Grim. Pro. Code, a fortiori^ it has 
DO power to direct a Magistrate to initiate pro* 
oeediQgs under that section. iMPEEtaTOR v. 
Lakhano, 2 S,L.R- 18, Cr. = 10 Cr. L.J. 231. 

(180 a)—Crim. Pro. Code, si- 145, 146—Dis¬ 
pute likely ta lead to breach of peace — Attach- 
menl—Appointment of receiver — Legalitf,. —In 
this case the Magistrate received information 
of a dispute likely to lead to a breaoh of the 
peace and directed the attaobm-ant of ihe pro* 
party in dispute and also appointed a Receiver 
before enquiring into the matter, Hefdtbat the 
order o( actaohment was perfeotly legal under 
q\. 4 of 8. 145» bat that the aopoiritment of the 
Receiver was ultra vires- SUBH4DRAMM.A v. 
SatYAM SWAMI, 8M.lt, 3i 4«7 Ind. Cae. 
693=^11 Cr. L J. S38«=1910 H.W.N. 811. 


(189 6)—S. 145. els. 5 and 6—Tdrmina^ 
tion of proceeding ^Petition of enmpfomise^ 
Subsequent proceeding, if legal. —The parties to 
a prooeeding under 8. 145, Orim. Pro, Code, 
comptomieed and filed a petition of compromise, 
and acoordiog to its terms the Magistrate 
ordered that the lands would be io the posses¬ 
sion of both sides as stated in the petitioD. 
Held, that the order fell under cl 5 of s. 146 
and not under cl. 6, and that, therefore, a 
subsequent prooeeding instituted under s. 145 
between the parties in respect of the same lands 
is not one mad*^ without jurisdicii'^o, SaDHU 
Biswas v. Mahamad au Bisw.vs. 9 Ind. 
Caa. 167»1S C W N. 368^12 Gr. L J. 32. 


(180«c)—Crim, Pro- Code (1899), ss. 145, 147 
—Bise of jurisaiHion—Imminence of breich of 
peaee^Proceedings under 8- Arbitration— 

Failure of arbitration ^Revival of proceedings 
^Jurisdiction-—Vho jurisdiction of a Magis¬ 
trate under oh. XII of the Grim. Pro. Code is 
solely based on the imminence of a breaoh of 
the peace. What the Crowo and the parties 
want iaadecinion as to their present rights 
and a decision which will be effectual to 
prevent a breaoh of the peace. While certain 
proceedings under 8* 147 of ths Grim. Pro Code 
were pending, the parties agreed to refer the 
dispute to arbitratioDi The Magistrate there¬ 
upon made an order to the effect that further 
proceedings were uonecessity and they were, 
therefore stayed. After the arbitration pro¬ 
ceedings, which had been pending for about a 
year, became ineffectual, the M^gietrate. with¬ 
out recording a fresh procesding and without 
slating the information and the ground on 
which be was sati^fiad as to the existence of a 
diepute likely to cause a breaoh of the peace, 
ooQtioued the proceedings under s. 147« Bela 
that the Magistrate bad do jurUdiotion, ae 
there was no allegation of any likelihood of a 
breach of the peace after the arbitration pros- 
ceedings ceased, and that the order of the Magis¬ 
trate staying farther proceedings had ousted 
his jurisdiotion tooootinae the proceedings. 
KALAKAND SlNOB V, RaMESHWAB SlNOB, 
^9 lod. 0«s. 892«18 G.W.N. 211«>11 Cf- 
D.l. »9. 


Dispute as to possession of Immoveable pro¬ 
perty— continued. 

(181) —Crim. Pro. Code (1898), ss* 145 and 
147—Disputes regarding ferry- —8. 145, as 
amended by the Code of 1893, does not limit 
tbo action of a Magistrate to disputes relating 
to the possession of tangible immoveable pro¬ 
perty." bu^* it empowers him to take cognizance 
of a dispute likely to oiuso a brench of the 
peace oouoorning any land or water or the 
boundaries thereof/* and the section gives an 
exDlaoatioD of the moioing of the expression 
*'land or water," The right to a ferry, i.e., 
the right to carry passengers to and fro, cannot 
be Created apart from the possession of the land 
used on either side of tbe stream for the 
purpose of landing them. Therefore, a dispute 
regarding a ferry including the land and the 
water upon which tbe right is exerci^l6d, pro¬ 
perly comes under s. 145. HURBULLUDH 
NARaW SiNfGH V. LUCHMBSWaR PROSAD 
SINOH. 26 G. 168^3 G.W.N, 49. 

(182) —Dwpufe as to /erries.—Qaestions relat¬ 
ing to disputes ragaeding ferries come within 
tbe scope of s, 147 and not within that of 
8 . 145* Maharaja BarbultjAbh Narain 
B iNGH Bahadur V. Bajrang d.\ss, 3 c.ff, 

N. 148. 

(183) -<;rim. Pro. Code (13^2), s. 145—Dis- 

pute as to right to eolUot a share of rent of 
undivided property^Duty of Magistrate. —To 
bring a ca^e under s. 145» the property* which 
is the subject of dispu^^e* must be capable of 
being accurately defined ; tbe words are ** tan¬ 
gible immoveable property or the boundaries 
thereof/’ and tbe whole scope and object of the 
seotioQ point to ihe same conolusion. The 
MAgistrate. without reference to the rights of 
the parties, is to determine which party is iu 
actual possession of tbe subject-matter of dis¬ 
pute, that ia to say, the tangible immoveable 
property* and be is to maintain in possession 
tbe party found to bo in possession and forbid 
all disturbance of possession until be is evicted 
in due course of law. Tbe section, therefore, 
does not apply to a case in which tbe dispute 
is as to tbe right to collect a share of tbe rent of 
an undivided property. 8URB NARAIN SINQH 
V. BIRJ MOHUN THAKUR. 23 C. 80. (19 W R, 

Or. 36, 5 A. 607. Appr. \ 11 0. 413, 15 0. 627, 
16C. 513, D.) 10 0-W.N. 1089; R , 88 

O. 120-12 OWN. 16*9 C.L.J. 245, 23 P.R, 
1902, Cr.*135 P L.R. 1902 ; EzpL, 7 O.W N, 
462 ] 

(\8i}-^Crim Pro. Code (1882), ss. 145. 147 
— Dispute concerning an undivided share in im^ 
moveable property,—A dispute between a oo- 
sharer of an undivided property and the lessdd 
of another oo*8barer, as to the tight of tbe lessee 
to collect the rents of the share of tbe lei^sor* 
does not come under the provisions of Ch. XII, 
BBNI NarAIN V ACHARJ NaTH, 5 A, 607* 
A.W N. 1883, 163. [Appr., 23 C. 60; AppL, 10 
O.W.N. 1038; R.*l 8, L.R. 60=8 Or. L J, 
170.] 

(196)—Orm. Pro. Code (1898)* fJ. 146, 147 
—Dispute regarding right to take sandaltcood 
paste from am uM.—Tht Badves of a templo 
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Dispute as to possession of immoveable pro¬ 
perty— continued. 

appli 'd ti .1 Magistrate under s. 147 saying 
th.ti iho right to uko sandalwood paste remov¬ 
ed Iri in t he person of tbe idol belonged to them, 
biii . 1 .S tbN right was disputed by the Pujaris, 
there % likelmood of a broach of tbe peace. 
Toe M held ih it he bad no jurisdiction 

under ibc -PCMon as the right in question was 
alreuly adjudicated upon by a Civil <>ourt ; 
but ho ordered that the Pujaris should baud 
over iho sandvlwoncl paste after removing it 
from tbo idol t) the Bidves, who had a right to 
tho lirld, (1) that tbe Magistrate h/iU no 

jurisdiction to piss the order; (2) that, if he 
was of opinion ihat tho dispute was hkoly to 
occasion a briacb tbe law. ho ought to have 
proc*^eded utidHr Ch. VIII of the Code ; (-1) that 
83. 145, 117 did ii'>c apply* as there w^a no 
dispute coocernuig the right of use ol any land 
or water as dcQued in s. 145 or of any right 
of way or easement over the same; and Hi that 
tbo sandalwood paste did not fail witbm the 
description givon in s 145 (2) as forming tbe 
profUH of immoveable property* as it in do way 
arises or emanates from the temple buildings or 
can in any regard be held to be properly aris¬ 
ing from immoveable property. In re PaNDU- 
BANG GOVXND PUJARI, 4 Bom. L R 438. 

fl85 a) Pro* Codct s. Xi^^Pyjan's 

right to wori>hiD^Ol)fringe given by xoor$htppers 
to drify. tvhelher jnofils arising outo/buiUing 4 
—Tbo offerings given by tbe worshippers for 
tbe worship of auy deity are not profits arising 
oat of a building, foe they arise out of the deity 
irrespective of tbe buildiog. or the laud upoo 
which bo may happen to dwell. Therefore* a 
dccUratioo made by a Magistrate uoder s. 145, 
to tbe efiect that a certaio person is in posses- 
eioo of such oSecings* is ao order made without 
jurisdiction. Ram SarAN PattaKv Raghit 
Nandan Gir, 9 lod- Cae. 6 = 13 C.L J. 445 — 38 
C. 287 = 16 C W N. S74«^12 Cr* L J. 3. 

(186)—Crim. Pro. Code (1898), ss. 145 and 
537 ^Partvs preseni — Notice not pasted —/r- 
ffgulariiy—EffiCt of order. — Where parties to 
a proceeding under 6. 145 of the Code had notice 
of tbe proceedings, and bad theic cases fully 
beard by the Mr^gistrate, tbe order should not 
be set aside in revision, even though tbe provi¬ 
sions of I he section were not strictly complied 
with, and ibe parties were not personalty served, 
and DO notice was fixed at tbe disputed pro¬ 
perty. Tbe object of the seotioD is merely to 
preveot a breaob of tbe peace by miintainiDg 
one or other of tbe parties id possession. 
DEBI PRASAD y. SHEOD^T BAI, 4 A L J* 
703 = 30 A. 4l = A.W.N. 1907. 265 = 6 Cr. L.J. 
352. [R , 11 A.LJ. 586 = 14 Cr. L.J. 277 = 19 
Ind* Cas* 709.] 

(ISD—Crivi. Pro. Code (1898). s 145— 
Spe ific Relief Act (To/ 1877i, s. 9—Sutf for 
possession--Criminal proceedings ^Effect of--- 
Revision by Bigh Court, —Criminal proceed¬ 
ings, if any, takeo under a. 145 of the Crim, 
Pro. Code, ia no way interfere with the plain- 
feifi's right, uoder a. 9 of the Specific Relief Act 


Dispute as to possession of immoveable pro* 
party —continued, 

which accru'd so soon his posse^aion was 
interfered with by tb^ defendant. Tbe High 
Court will not interfere in revision where other 
remoiies are open to tbe aggrieved o-^rty. 
J\V^L4 V. PRASAD, S A L.J. 297 = A. 

W.N. 1903. 142 = 30 A. 33L (10 A. 119, R.) 

(183)—C>im. Pro. Code (139?). ss. 145 and 
Courrs Actof XQol (24,25 Fic., C/i, 
1041, s. 15— Order undfr s 145. Crivi. Pro. 
Cod? — Revision—High Court's power to inter- 
f re. —Where a Macistraie empowered to take 
proceedings under Ch. Xtl of the Crim# Pro, 
Cole, takes such proceedings and p>)sses an 
order, the H gh Court has no power bo inter* 
fere in revision, either und'^r the Crim, Pro. 
C**de, s. 4S5 or the High Court’s Act, a. 15. 
JHINOAI SINGH V. R \M PR ATAP. 6 A L J* 113 
= Si A* 150 = 9 Cr L J. 382^1 Ind Can 762* 
CP.* 36 A. 233 = 12 A.L.J. 344; R-f,, 13 Cr. L Ji 
495=15 Ind. Cas. 495; /?., 36 M. 275=13 Cr* 
L.J. 733=17 Ind. 65 = 23 M.L.J* 499=12 
M L.T* 4^9 = 1912 M.W.N 1164, 11 A.L J* 305 
= 14 Cr.L.J* 223= 19 Ind, Cas. 319.] 

(189) —Crim Pro. Code (1898), 145 and 

439 —Ordir respecting possession of immcveable 
property^Revision. —Where a M^gisi rate passed 
an order uoder 8* 145 of the Code of Criminal 
Procedure uoder oircumstances in which the 
pas?ingof such order was proper, the H»gh Court 
declined to interfere in revision upon tbe ground 
merely that tbe prelimioary order did not set 
forth, as explicitly as it might have set forth, 
tbe reasons which sati$fied the Magistrate that 
there was a likelihood of a breach of tbe peace, 
there being a substaotial compliance with ihe 
requiremeots of s- 145 of the Code, HaB 
Prasad v. P.andurang, a.W.N* 1905, 280=3 
Cr- L.J. 48. [F.. 11 Cr. LJ. 69 = 4 Ind. Cas. 

676 = 12 O.C. 400 ] 

(190) —Crim. Pro. Code (189S), 55. 115— 

Definition—* Crops or other produce of land** — 
Crops severed from ihe land not the 

definition — Jurisdiction.—Beld that the words 
‘‘crops or o'her produce of land as used in 
s. 14a (2) of the Code of Criminal Procedure do 
not include crops which have been severed from 
the land upon which they grew* A Magistrate 
has therefore no jurisdiction to attach under 
8 - 146 of the Code a crop of viahua no longer 
growing on the trees. CHAUR.ASf v. RAMA 
Shankar. A W.N. 1905* 278 = 3 A LJ. 13=3 
Cr. L.J* 52 = 28 A. 266. (30 C. 110, R ) 

(191) — Crim, Pro. Code (IS98), 5. 145— 
Disputes hk ly to cause a breach of the peace — 
Magistratt^s order— Order binivig uvon all 
concerned.—Tbe provisions of s. 145 make it 
clear that tbe parties whom tbe Magistrate has 
to deal with are not merely tbe actual partly 
to, but all persons who may be concerned in 
the dispute, tbe object being to prevent a 
breach of the peace. Therefore, it is not the 
actual parties, but all parties who may have 
notice of the proceedings, that are bound ^ 
the order. In re NathubhAI, 11 Bom, L.Rt 

, 377 = 2 lod. Caa. 517 = 10 Cr, L.J. 64. 
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Olipute AS to pOBseasioD of immoveable pro> 
perty— contimud. 

{\Q2)—Crim. Pro. Code (1801). s. 3l8— 
Absence o/ record ot procadings—Adjndicntion 
'^IjcgaUty,--^ Magistratie oannot decide a 
questioQ of posscssioa under s. 316 of IbeCrim. 
Pro. Code wi&bout having recorded a proceed^* 
iog staiiog the grounds of bis being tiatie&ed 
that a broach of the peace was likely to result 
Lrcm a dispute as to land. TlEO. v. 
AMIRCHUND, Rat. Un. Cr. C. 39 = Cr. Rg. 
18 81370. 

(193) — /Ibsence of record as to Qtounds of 
likelih'iod of bteock of the peace—An 
omission on the part of the Magistrate to 
cooform to the provisions of s. 318 of (he Grim. 
Pro. Code, in seating tbegronnds of his belief 
as to the hUelihotd of a breach of the peace, 
reuders the proceedings null and void. RKG. 
V, N\THU, Rat. Un. Cr. C. 5I«Cf, Rg. 
13 61871. 

(194) —Crtw. Pro, Code (1682), s. 145— 
Attachment of ?iiovea6f^s.—There is oo such 
power ol attacbmeot of moveables as is givco 
about immoveable properly by a. )45 of the 
Grim. Pro. Code. QUEEN-EMPBBSS v. RaMA- 
CHANDRA SHLVJIUaM. Rat. Uo. Cr. 891. 

(195) —Crim. Pro. Code (1872), s. 830 («S.145 
of Code of 1808)—Decision of title (o hnd by 
Revenue Court in regiuration ptoettdxngs — 
JurUdiction of ilagistratc to interiire. —VVbcro 
the que>tiori cf title to certaio Unds bad been 
deuoitely doierm(Ocd in proceedings under the 
I^tid Registration Act, held, a Mipistra^.e was 
Dot Campeteot to take actioa uuder s. 530 of 
the Grim. Fro. Code, sod proceed to consider 
tbe question of possessioo as between the par* 
ties. GOBIND CHANDRR MOITRA v. ABDUL 
BAYED. 6 C. 833 =-8 C.L.R. 217. (IG W.B. Cr. 
24, Appl ) 

(196) —Grim. Pro. Code (1872), s. 630 

(«5. 145, Crtm. Pto. Code (1898), proceedings 
under— ^IncorporaitOK of Pol'ce report — Final 
order, c/tarocf»r of’^Evidence of title audposses^ 
sion.—A Magisirate^s order uoder s. 530 of tbs 
Grim. Pro. Code, though it might not contain 
witbiD itself all which tbe Uw requires to be 
recorded, is oot necessarily deleotive» il suffi* 
oient grounds for apprehending a breach cf the 
.peace appear from tbe Police report incorporat* 
ed by reference. It ought to be baaed upon evi¬ 
dence of possession and not of tiilo. Evidence 
of title can only be allowed to have acorrobora* 
live value. KALBB KRISTO TBaKOB y. 
QOLAM ALI CHOWDHBY, 7 C. 45*8 0 L R. 
248*4 Shome. L. R. 119. (6 0. 835. D.) 

{R.. 84 M. 138*6 Ind. Caa. 899*11 Cr.L J. 
353*8 M L. T. 104, 11 Cr.L.J.69 = 4 Ind. Oas. 
670*12 0. 0. 400.] 

(197) —Crim. Pro- Code (1882), s. 145— 
Inquiry as to pcisesston-^Order by Magistrate — 
Disobedience thereto bp persons not parties Ic 
ihe inquiry^Penal Code, a. IBSSuffi^iency of 
—Reference to Police report. —Where, after an 
Inquiry under a* 145 of the Grim. Pro. 
CoiOt a Magistrate ordered that poeeeeeion of 


Dispute ae to posaession of immoveable pro¬ 
perty—coufiwued. 

certain lands was to remain with one of the 
parties, until evicted in duo course of laWi tbe 
order not only forbidding all disturbance with 
the possession so maintained, but referring tbe 
opposite party to a Civil Court for a determina¬ 
tion of tbe claim fo possession set up by him, 
held, that where certain persons at tbe instance 
of the uusuocessful party attempted subse¬ 
quently to disturb such possession, they were 
guilty of diFObedience to an order duly pro¬ 
mulgated by a public servant (Penal Code, 
s. 168). though none of them was a party to tbe 
inquiry by tbe Magistrate, so long as they were 
aware of tbe otder. [P., 33 C. 352*2 C.L J. 
V59 = 9C.W.N. 1065.] S< wibfe.—Where a Ma¬ 
gistrate, in ae enquiry under p. 145 of tbe 
Grim, Pro. Code, refers to a Police report, 
which clearly sots out tbo probability of a 
breach of tbe peace, it will be a sufficient state¬ 
ment of the reasons for the M^gUtraie's being 
saiiefied of the oziFtcnco of a dispute likely to 
oauFe a breach of the peace uoder tbe section. 
GOLUCK CHANDRA PAL V. KALI CH^UAK DE, 
13 C. 173. [R.. 11 Cr.L.J 26*5 Ind. Cas, 40 

*14 C.W.N. 78.] 

(193)—Crm. Pro. Code 11882), s. liCy-En- 
quity into questions of title—Presumpt on of 
lossession—fiioh Court's powers on revision. —A 
Magistrate, irquiring under s. 145 into a ques¬ 
tion of possession, may consider tbe question of 
title and discuss it, if, in bie cpinioa, it is 
miterinl upon (ho question of possessioo. Tbe 
mere fact that bo considers and discuFsos it, 
does DOC invalidate bis decision on fbe que.stioQ 
of pnssessioD. provided there is evidence as to 
who is in posFGssioo. When it is proved that a 
property was purchased at an execution sale, 
and that subsequently tbo peon of the Court 
went through the form of giving possession to 
tbe purobaser, there is some evidence that the 
purchaser took possesKioo. although it may be 
that slight evidonoe would suffice to rebut that 
pcosumptioo* In a oriminal revision from the 
orders of a Magistrate under s. 145» the only 
question which tbe High Court can ooosider is 
whether there was ovidcnce oo wfaiob the M <gis* 
tfate could come to the conclusion which bo 
bad Arrived at. RAJA BaDU v. MUDDUN 
MoaUN LALL, 14 C. 169. iBzpl., 14 C- 361.] 

( 199 )—Cnm. Pro. Code, ss, 145 and 146— 
Difficulty oj finding out the party in possession— 
Prof.er order^Power of Righ Court on revision. 
—Where it is difdoult lor a Msgietrate, trying 
a case under s. 145 of tbe Code, to come to a 
coootusioD as to the fact of poseesuon, tbe wise 
and proper course to be adopted is to pass an 
order under e. 146 of the Code. Where a 
Magistrate, in euob a case, passee an order 
under s. 145 of tbe Code, tbe High Court, on 
revisioQ, has the power to make the order which 
tbe lower Ooort ought to have made, and to 
alter tbe order under a. 146 to one ah^er a. 146 
of the Code. REID v. RI0HABD8ON, 14 0. 
861. [R., 24 3.527.23 0.297, S6M. 376-'l3 
M.LT. 439«1912 M.W.N. 1164^28 M.L.J. 
499-^17 iDd. C$A. 65«18 Or. hJ. 763.] 
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Dispate as to possession of immoveable pro¬ 
perty— continued. 

(■200)—Crim. Pro. Code (188-2), ss. 145, 192 
ani 528—Pi-.7vcr of a Dif.trict or Stt6-Diwisionai 
Mofiistrate to transfer c.r withdraw proceedings 
un.ifr s. 145.—A procecdiug under ch. XII 
is an enquiry nitbin the meaning of 8.4 of tbe 
Code and tbereloro, a District or Sab-Divisional 
Magistrate has power to transfer a proceeding 
under .s. 145 to a Magistrate subordinate to bim 
or transfer it from one subordinate Magistrate 
to another, when such ^lagistrate is duly em¬ 
powered to deal with such matter. The words 
of 8. 192 are wide enough to include cases 
under ch. XII. S.ATIRH CnANDR-\ PANDAY 
V. RA.JENDRA NARAIN BAGCHI, 22 C. 898. 
[J*., 2 C L.J filA. lOC-W.N. 1095; I?.. 28 C. 
709 = 5 C.W.N. 749, 31 C. 350, Rat. Un. Cr. 
C. 8dR, 2 L.B.R, 60. 7 Cr. L.J. 4^3 = 11 O.C. 
61.3 

( 201 )—Criwi. Pro. Code (1898), ss. 143, 144, 
145 and 435 —Order,s vassed wilbctil juris¬ 
diction tinder ss. 143, 144 — Charter Jet, s 15— 
Setting aside of the orders .—Matters under 
oh. Xil of the (lode, i e., under s- 145, are by 
8.435 placed in tbe same category as orders under 
ss. 143 and 144. m respect of which s. 435 of tbe 
Code of 1698 is eirpressi d in the same terms aa in 
the same st ction of the Code of 18S2. As regards 
an order under 8. 143 or 144, it has been held, 
that though the powers, aa a Court of revision. 
CADooc be exercised, still, if an order is 
ob.illcnged to be without jurisdiotion. i.e.. if it 
be outside these sectinos, tbe mero fact of tbe 
order purporting to be passed under the ex¬ 
empted sections will not debar tbo exercise of 
tbe powers under s. 15. Charter Act. to set it 
aside as null and void and without jurisdiction. 
Therefore an ordrr under cb. Xlt (s. 145), 
may also be set aside if it is made without 
jurisdiction. HURBULLUBH NAKAIN STNOH 
V. LUCHfllESWAR PUOSAD SINGH, 26 C. 188 = 

3 C.W.N, 49. (16 C. 80. 19 C, 127. 2 C.W.N. 

672, 25 C. 852, F.-, 4 0. 172 = 5 I.A. 178, R.) 
[Diss.. 26 A. 144; F.. 27 C. 892; Appl., 27 C- 
259; R., 25 A. 537 = 23 A.W N. 102, 33 C. 69 = 
2 C.L.J. 241 = 9 C.W.N. 1046. 12 Bf'ni. L.R 
1029= 11 Cr. L.J. 705= 8 Ind- Cas. 747, 13 Cr. 
L.J. 495 = 15 Ind. Cas. 495. 36 M. 275 = 13 Cr. 

L. J. 753 = 17 Ind. Gas. 65 = 23 M-L J. 499 = 12 

M. L.T. 439 = 1912 M W N. 1154, 2 L.B.R. 239. 
5 O.C. 1 (3); D., 30 C. 112. 17 C.P.L.R. 133.] 

(2021— Crim.Pro. Code, s. 522—Order direct¬ 
ing restoration of possession of immoveable 
property, when can be made—Penal Code, 
s. 350.—To support an order under s. 522, for 
restoration of possession of immoveable property 
there must be a finding that tbe disposses- 
eion was by tbe use of criminal force as defined 

10 s. 350 of the Penal Code. ISHAN ChanDRA 
Kalla v. Dina Nath Badhak. 27 C. 174=4 
C.W N- 307. (25 C 434. Appr.) IF-. 25 A. 341 
= A.W.N. 1903, 59, 6 C.W.N. 250; Comm. 

11 C.W.N. 467 = 5 Cr.L.J. 278 ; B., 4 Cr. L J. 
293=12 P.R. 1906, Cr. = 54 P.L.R. 1907 ; D., 
15P.R. 1914, Gt. = ll2 P.L.R. 1914=UP.W. 
•R. 1914. Ct. = 15 Ct. L.J. 275=23 Ind. Cas- 

.. 


Dispute as to posseesion of immoveable pro¬ 
perty— confinued. 

(203) — Crim. Pro. Code (1898), ss. 145, 435 
(3)—Dispufe os to collection of rent between two 
joint owners of Mitakshara family— Jurisdic¬ 
tion of Magistrate—Appointment of receiver 
subseguent to order under section—Power of 
High Court to set aside order under the section. 
—There is no want of jurisdiction in a Magis¬ 
trate to take proceedings under s. 145, where 
tbe dispute is one regarding the collection of 
rent between joint owners governed by the 
Mitakshara Law. [i?-, 2 L.B.R. 239, F.B. > 
D.. IOC W.N. 10*58 ; Dtss., 23 P.R. 1902, Ct. 

= 135 P.L R. 1902.] 3'he appointment of a 
Receiver to a joint estate subsequent to an 
order under s. 145 does not p.ffcct tbe jurisdic¬ 
tion of tbe Magistrate in having made tbe 
order. An order under s, 145 cannot be set 
aside by the High Court in its revisional jutie- 
dictioD, except under tbe provisions of the 
Charter and on tbe ground of want of jurisdio- 
tioo. SRI Mohan Thakur v. Narsing 
MOHAN THAKUR, 27 C-259 = 4 C.W.N. 420. 
[R,. 11 C L.J. 412* 11 Cr. L.J. 370 = 6 Ind. 
Cas. 544; D., 36 C. 996 = 11 Cr. L J. 28 = 4 Ind. 
Cas. 696,] See also ANONYMOUS. 27 C. 261, 
Note = 4 C.W.N. 421, Note. 

( 204 ) —Crim. Pro. Code, ss. 144, 145, 146— 
Order under s. 144, when can be made— 
Validity of order under .v. 144, prohibiting- 
either parties from exercising right of possession 
—Evidence of possession — 0>der under s. 144, 
iorbidding parties to exercise acts of possession.— 
An order under e. 144 is declared to bo only of 
temporary operation, and can bepassed only 
on an emergency to prevent ao imminent 
breach of tbe peace. S. 146 was intended to 
apply to a case in which, on tbe evidence before 
bim. a Magistrate could not find possession 
with either of the parties. A Magistrate in 
taking proceedings to prevent breach of tbe 
peace in disputes concerning the possession of 
land should proceed under s. 145 and when 
necessary attach tho land under ol. (4) thereof, 
instead of issuing ao injunction under s. 144 
prior to taking such prrceedings. Where, in a 
prncerding under 9. 145. no evidence could be 
offered to shew the possession of either partyby 
reason of a previous order under s. 144, forbid- 
diog the parties to exercise any act of possession, 
the Magistrate may ascertain tbe possession 
immediately before tbe order under s. 144, and 
regard his intervention under s. 144, as an 
attachment suspending the previous possession. 
JOYANTI KUMAR MOOKER.IEE V. MIDDLE- 
TON. 27 C. 78S =4 C W.N. S62. [R., ISCt. L. 
J. 23 = 13 Ind. Cas. 215 = 22M.L.J. 154=10 M. 
L.T. 573, 15 Cr. L.J. 509*24 Ind. Cas. 597« 
26 M.L.J. 208 = 1914 M W.N. 352.] 

(205)—Crim. Pro. Code, ss. 145 (1), (4), 146 
—Order based on written statements without 
taking evidence—Jurisdiction of Magistrate ’ 
High Court's power of interference. —It is not 
the contravention of the provisions of sub-s. 1 
of B. 146 alone that affeots the jurisdiction of 
tbe Magistrate and gives the High Coact 
power to interfere. Where a Magistrate iE 
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Dlspote as to poBBesalon of iminoveable pro¬ 
perty — continued. 

contravention of the provisions of s. 145 (4) of 
the Code, omitted to reoeiva the evidonoo 
produced by a party but merely on a oonsider- 
ation of the written statement of the parties 
passed an order attaching the disputed property 
under s. 146. it wa.s held that the emission to 
take the evidenoe had pre)adiced the petitioner 
and that the order should be set aside. KOLHA 
KOER V. MUNESWAR TEWARl. 34 C. 840 = 6 
Cr. L.J 452, {30 C 508. J’.: 33 C. 68, Expl.) 
[i?., 3 M.L.T. 108*17 M.L.J. 535 = 6 Cr. L.J. 
384 = 31 M. 82.] 

(206) —Crim. Pro. Code (1803), s.145—fleuieiii 

of order under^Jurisdiclion — Lfgaliiv- —There 
is no authority for holding that a Magistrate 
can review a fioal order passed by himself under 
8. 145 of the Code. PARUATI ChARAN RoY v. 
SAJJ'D ARQIAD OHOAVDHURY. 38 C. 350=12 
C.W N. 605 = 7 Cr. L J. 401. [R-. H Cr. L.J. 

605 = VI Ind. Cas. 477 = 1 6 O. C. 192.] 

(207) —Crim. Pro. Corfc (1893). s. 147 —Dis- 

puie rrlaling 10 use of water—Order bp Magis¬ 
trate t3 renuve bund—Injunction by Civil Court 
restraining removal—Subsequent order by 
Magistrate directing the police to remove the 
bund— Validity—Jurisdiction.-lo proceedings 
under s. 147, Grim, Pro Code, ooe party obtain¬ 
ed an order from the Magistrate, directing the 
removal of a bund across a pyne, and restrain¬ 
ing the other party from erecting any obstruction 
until they obtained the decision ol a competent 
Court adjudging them entitled to do so. The 
latter party subsequently obtained a lernpocary 
injunotioD from the Civil Court, restraining the 
former parly from domoliebing the bund. But 
the Magi-rtrate, coosidoring iheca-ie imminent, 
directed the removal of the bund by the police. 
Meld, that the Magistrate bad no jurisdiction 
to make an order directing the bund to be 
removed by the police. There is nothing in 
B. 147, Crim. Pro. Code, to indicate that the 
Magistrate can carry out an order under the 
section through the agency of the police. Tbo 
section clearly contemplates orders directed to 
the persons who are parties to the dispute. 
Dalmib PURI v; khodadad Khan, 86 C. 
923=14 C.W.N 179 = 4 Ind. Cas 415-10 Cr. 
L J. 879. (5 O.W.N. 67, 335, D.) [D.. H9C. 

660= 13 Cr. L.J. 184 = 13 Ind.Cas. 1000; Expl., 
16 C L J. 267 = 12 Or. L.J- 319 = 10 Ind. Cas. 
615.] 

(808)—Crim. Pro. Code {18981. «. 
pute ai lo colUcdon of tolls a market No 
dispute as to possession—Collection by agent 
tantamount to possession by the principal 
Jurisdiction of Magistrate.—Uader »n «6«e- 
ment executed by K's predecessor in-title, M 
WBS to make the colleotiooa of the whole of the 
tolls from a market, and at the close of the year 
the oolleotioDB were to be divided between M 
and K according to their respeotive shares, M 
was aooordiogly ooUeoting and paying over K’s 
share to him. K gave a lease to A. and A 
attempted forcibly to oolleot K’s share. Held, 


Dispote as to possession of Immoveable pro* 

petty— continued, 

that the collection by M as agent of K consti¬ 
tuted K's possession. Held, also that, as K was 
thus in possession, and the only dispute that 
existed related to the machinery by which K 
exercised his possession, the Magistrate had no 
jurisdiefion to pass orders under s. 145, Crim. 
Pro. Code. Tbo Magistrate cannot decide, 
under that section, the method by which the 
possession is to be exercised or the agency by 
which the person in possession is to collect the 
profits. AKALOO CHANDRA D*S v. MOHESH 
LAli, 36 C. 986 = 4 Ind. Cas 696 = 11 Cr.LJ. 
28. (10 C.W.N. 1088. F., 27 C. 259, D.\ 4 C.W, 
N. 426, if.) [2?.. 11 C.L.J. 412 = 11 Cr. L,J. 
370 = 6 lod. Cas. 544.] 

(209)—Crim. Pro. Code (1898), 3. 145, cl. 3— 
Notice on spot, omission (o issue—JurisdictiCH 
—Irregularity—Charier Act (34 and 25 Vic,, 
Ch 104), s, 15—Swperinfendence, power of, 
when and hoW to be exercised —S. 145, cl, 4 
‘ ’ meaning o/.—The provision as to pub- 

lica-ion of tbo order mentioned in sub-s. 3 of 
3 . 145 of the Crim. Pro. Code is directory and 
is a matter of procedure only aud omission lo 
comply with it does not destroy tbe jurisdiction 
of tbe Court, which arises as soon as tbe provi¬ 
sions of sub-s. 1 of tbo section have been 
complied with, The object of publishing a 
notice on the subject ol dispute is to reach all 
persons interested therein and unlers it be 
shown that some one interested has been 
materially prejudiced by Ibe omission to serve 
iho notice, the High Court ought not to inter- 
ferd 8, 15 of the Chstrter Act. Th© 

omission to publish a notice, under s. 145, ol. 3 
of the Crim. Pro. Code, at some conspicuous 
place at or near the subject of dispute is not an 
illegality which deprives the Magistrate of his 
jurisdiction. The power of superinteadeoce, 
which tbe High Court possesses under s. 15 of 
the Charter Act. vests in it a power somewhat 
analogous to that of the King’s Bench Division 
in tbe Supreme Court in England to interfere 
by mandamus Such power ol interference is 
disocetionarv and ought, in relation to oases 
under s. 145 of tbe Crim. Pro. Code, to be 
exercised with every caution. If the subordi¬ 
nate Court has proceeded with irregularity, the 
High Court will not interfere unless some one 
has been materially prejudiced thereby; if, 
however, tbe subordinate Court bas acted with¬ 
out jurisdiction, tbe High Court will interfere. 
Tbe term ' then ’ in sub-s. 4, s. 145. Orim. Pro. 
Code, bas reference only to the time or order 
of tbo Magistrate’s proceedings. SUKH LaL 
Sheikh v. TabaChandTa, 2 C.LJ. 241-88 
C 68 = 9 C.W.N. 1048 = 2 Cr. L.J. 618. F.B. 
fB. 83 0. 352 = 9 C.W.N. 1066 = 2 O.L J. 266, 
1 S.’l.R. 60. 33 C. 83 = 10 O.W-N. 267 = 2 O.L. 
J. 271 = 6 O.L.J 611.] 

(210)—Crim. Pro. Code, 8. 145—Police re¬ 
port, contents of—Breach of the peace, likely 
imminent-possession— Decree of Civil Court, 
not necessarily conclusive.—A. police report, 
opoo which tbe Megistrate found bia initial 
order under s. 146 of tbe Code, should ooutain 

Sv N. ■. A.ix; 

Vakil Mldch OiAurt, 
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Dispute as to poBsesBion of immoveable pro* 

porty —cofiti7iued. 

stritcmeut ot the facts. Irom ^bicb the Magia* 
trato may be sati>fied of the existence of a 
likoiiboric] of a breach of tbo peace* But there 
ie no II flesible rule that the police report must 
show tbat the disputiog partied are actually 
assembling mcu nr doiug other spccihc overt 
acts. No rule c lu bo Uid down so as fo specify 
the sufficiency of the materials upon which he 
acUou, but ho mast form bis own judg- 
m nt and not proceed upon a mere, cxpre^sum 
of the opininn of tbo police. A Magistrate la 
entitled to take proceedings, under s. 145 of the 
Code, when a breach of the peace is likely ; it is 
not necessary that it should be imminent. If 
the police report is defective, it is not obligitory 
upon tbe High Court to interfere, wbeo it is 
provrd, at tbo trial, that a breach of the peace 
was bkcly at the date of the initial order. The 
question of pO'^se^sion. >ii a proceeding under 
s. 145. has Co be determined with refereiico to a 
specified point of time; upon ibis quesiiOD, 
every previous decree of a Civil Court or order 
cE a Criminal Court is not necessarily conclu¬ 
sive; the evidentiary value to be attached to 
sucQ document must df^pond upon the circum* 
stances of each particular case. KULADA 
Kinkab Roy v. Danesh Mir, 2 C.L J. 27i»2 
Cr. L.J. 670«10 C W N. 2b7»33 C. 33, F.B. 
IH., IS.L.R. 50. Cr,] 

(211 ) — Pro^ Code, $$, 145, 146« 193. 

528, 629 (/;—Criminal rase, if a proceeding 
under s, 145—il/aj/isfra^e, power of, to Iransfer 
such a case.^fi proceeding under s. 145 of tbe 
Code is a oriminal case and a Magistrate bas 
power to transfer it under $3* 193 and 528 
of tbe Code. There is therefore do illegality in 
a Magistrate transferring a case, under s* 145, 
to a subordinate Magislrate and even if there 
was any, it is cured by s- 529 (0 of the Code. 
GURUDAS Nag V. Gaganendra Nath 
Tagore. 2 G.L.J. 614s3 Cc. L J. 83. (32 G. 
898, 26 M, 188, 28 C, 709, F.; 31 G, 350, 28 C. 
709, R. and EzpL\ 25 B. 179, Diss.) [Diss., 154 
P.L,R. 19U==5 P-R 1914, Cr.; F*,, 37 0. 91- 
14 C.W.N. 49-U Cr, L.J 23-5 lod. Cas. 29 ; 
R,, 34 A. 533-10 A.L.J. 27 = 13 Cr. L.J 452 = 
15Ind, Cae. 84,10 C.W N. 1093 = 4 Or.L.J.223; 
Cons., 18 C.W.N. 393 = 15 Cr. L.J. 359 = 23 Ind. 
Cas. 727.] 

(212)—Crtm. Fro* Code (1898), s. 145 — 
Immoveable property, dispute relating io^Pees 
paid by pilgrims for performing Sradh 
at Oaya, are notpi'ohts of immoveable property 
—JurisdicUon to tnsfuufe proceedings under 
s, 145 for dispute with regard to such fees.—Pto- 
ceedingsunder s. 145 of tbe Code cannot be iosti* 
tuted in respect of a dispute between two parties 
relating to tbe distribution of fees paid by pil* 
grima at Gaya for performing Hradh ceremony, 
although there may be a likelihood of a breach 
oi the peace in consequence of such dispute. 
Such fees can, in no senset be said to be prrff's, 
•which issue out of land. Narayan Missbr 
V. BBUGWAN MlSSEBi 3 C, L.J, 187 = 3 Op, 
‘L.J. 214. 


Dispute as to poBsassiod of Immoveable pP 0 « 
perty— continued. 

(213) —Crim. Pro. Code, s, 145, ch (4) — 

Refusal to examine wit'iesses—Disetetion of 
Magistrate 7iotalways a question of juiisdicticn. 
— A Magistrate acting uoaec s. 145, ha^ a dia* 
cretiOM in tbo matter of examination of witness¬ 
es. Ha is not bound to exAmine all the 
witDe*<ses adduced by the parties, but may 
limit tbe number for good and suffi *i^nt reason. 
In Nath iJitfer v. Baroda Prasad 

Roy Choioihurp.Si C. 695. it was not intended 
CO lay down such a broad rule that tbe Magis* 
trate bad no discretion but was boundi under 
all circumstances, to examine every witness 
produced in a proceeding under s. 145, and that 
if he omitied to do so, he acted without juris¬ 
diction* Tbe discretion, however, is one which 
must be exercised with due care and caution 
and with a careful regard to tbo cir'^nmstHDces 
of each particular ca«e. SaMIU SHEIKH v. 
Jaded Sheikh, 3 C.L.J. 478 = 3 Cr. L.J. 423. 
(31 0. 685, Ezpl) 

I 

(214) —CrtiH. Pro. Code, $s. 145, 517, 520— 

! Cancellaiion of proceedings under $. 145, Crim, 

Pro. Code—Order alhwing one party to reap 
\ the crops, xllrgal, — When a Magistrate cancels 
procotdiogs under s. 145, on tbe ground that 
there is no likelihood of a breach of tbe peacs^ 
be has no jurisdiction to allow one of tbo par¬ 
ties CO reap tbe crops to tbe exclusion of tbe 
other. Such an order, if passed under s. 517, 
is fit to be set aside under s. 520. KarI^DDOI 
Fakir v. Naimuddi Kaviraj, 3 C L.J. 573 = 
8 Cr. L J. 46a. 

(215) —Crtm. Pro* Code s- lio-^hvtilution 
of pyocetdu>gs xvilhout apprehension of breach of 
the peace, without iurtsatilion^lns ilut'ng fresh 
proceedings in spite of and during p'^ndincy of 
the Rule iswtfd oy the Btgh Court to set 
order pxsstd in previous proceedings, highly 
improper. —A District Migistrale, having ou tbe 
5th September, 1905, passed an order purport¬ 
ing to have been under s. 145. Crim. Pro. Code. 
tbe High Court on 2tst Decemberi l905, issued 
a rule upon him to shew cause why tbe said 
order should not be set a^^ide. The said rule 
came on for bearing aud was made absolute on 
tbe 2nd February, 1906. In the meantime, 
however, on the 12th Januaryt 1906. a Deputy 
Magistrate, subordinate to the said District 
Magi(«trato, on a petitiou by tbe eppesito party 
to tbe said rule and without any enquiry as 
to whether there was ac apprehensioa of a 
breach of tbe peace or not, instituted another 
proceeding under s* 145, Crim. Pro. Code, id 
respect of the same subject matter. Held, that 

I during the pendency of tbe rule in tbe High 
! Court, proceedings in the lower Court with 
I reference to tbe matter in dispute must be 
• considered to have been stayed, and it was not 
I only irregular but highly improper to institute 
I fresh proceedings. Eeld further, that while 
< tbe order of tbe District Magistrate was yet in 
force, there was no reason to suppose that there 
was any apprehension of a breaob of tbe peace* 
When a rale is issued by tbe High Court on the 
District Magistrate staying further prooaedings» 
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DUpote as to posBeiBlon of immoveable pro- 

petty— continued, 

all subordioate Magistrates are bound to obey 
the orders of the High Court, and do subordi¬ 
nate Migi^tcate would be justified iu carrying 
OD proceedings with refereDoo to the property in 
dispute whiob is the subject matter o( the rule 
or institute fre'^h proceolings. PraM BaLLAV 
MiTTfiJR V, Rash Behari MITTER, 4 C.L J. 
418^4 Cf. L J. 397. 

(216) —Pro. Code, s. l\5^Syfnbolical 

possession in extcution of a foriclosure decree^ 
not against a lessee, who was not a party 

to (h-f moflgage suit-^Actual possession, to be 
consideted in $• 145, Criv^. Pro. Code.—It is a 
settled rule of law that no decree for foreclosure 
could be eOeotive against a person interested in 
the property, if he was not made a party to the 
suit. \Vbcre. theraforoi S had executed in 1800 
a morigige by coodiiional sale in favour of G, 
and bad in 180 I leased the properties covered 
by it to B for 25 years, aud G in 1902 instituted 
a suit against S upon the mortgage without 
making B a party and obtained symbolical 
possession in execution of the decree for fore¬ 
closure passed therein. Held, that such delivery 
of possession could not affect the posst^ssioo of 
B BLOOMFIELD v. GANAODHAR KUNDU. 4 
C L.J S62»4 Cr. L J. 803. [R., 13 Ct. L.J. 

58i»15 iQd. Cas. 099 ] 

(217) —Grim, Pro. Code, s. 145-/rref 7 ularify 
anv timing to want of jurisdiction^ InUrference 
by the £itgh Court,—A MHgistcatc dr*-w up a 
proceeding undc'ir s. 145, Onm* Pro. Code, but 
he did not serve any notice upon the first 
party in accordance with sub-s. (3; of a. 115, 
Crim. Pro. Code, nor did he fix a notice oo 
some conspicuous place at or near the subject 
of dispute, nor receive a writteo statement from 
either party before ho passed bis fiaal order 
under s. 145 Toere was no appearance on be¬ 
half of tho first psety and no opportunity was 
given tooite witnesses or to put in any doou- 
meotary evidence. But oo examimog one 
witness on behalf of the second party the 
Magistrate held that there was a likelihood of 
a breach of the peace and declared the second 
party to be in possession. Held, that the pro¬ 
ceedings of the Magistrate were very irregular 
and must have prejudiced the first pirty and 
that the irregularities were so great as to 
amount to a want of jurisdiction and to justify 
the interference of the High Oourt to set aside 
the proceedings. AHMED CHOWDHUY v. 
Parbati Craban Roy, 35 c. 774-8 C.L J 
li^\2 C.W N. 848 ^8 Cr.L J. 119. 

(218)—Cfim. Pro, Cede (1898), ss. 145, 146 
and li8—Refusal to grant time for tegular 
proceedings to be followed^Attachment under 
a. 146, when the parties didnot fiU written slate* 
fnents or produce evidence^ilUgality^^lu a 
proceeding ooder a. 146, Ottm. Pro. Code, the 
parties appeared on the day of hearing bat did 
Dot file aoy written alatements, or produce any 
evideooe* They prayed for time whioh the 
Magiatrate did not grant, He then beard the 
partiae and, being unable to eatiafy himself 

164 


Dispute aato possession of Immoveable pro¬ 
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as to which of them was in possession, atfacbod 
the snbjecii of dispute under 8 . 146. Beld, that 
the Migistraio in so doing refused to exerci:se 
jurisdiction. Ho ought to have granted time 
to allow regular proceidings to bo followed or 
he might h^ve informod bini olf of the facta of 
tbe case cither by local inquiry under ?• t48, 
Crim. Pro. Code, or iu other ways. As he did 
neither, bis order under s 140 is b^d in Jaw 
And ought to bo s^et ii-ide. ShdIKH MaNSAR 
ALT V. MaTIULLAH, 12 C W-N. 896«8 Cr. L, 
J 202, [F , 40 C. 105* IGC.W N. 1052=15 Ind- 
Cas. 486*13 Cr L..I. 4^0; D., U Or. L J. 27 = 
14 C.W N. 80 = 5 Ind. Cas. 40.] 

{•219)—Crint. Pro. Code, a. 145, siib s^ (5)— 
Transfer of n proceeding under $■ lib^Powtr of 
MaqistraU to quash proceeding upon transfer ,— 
Where a proci'ediog under s. 145. Crim. Pro, 
Code, drawn up by a Deputy Magistrate was 
transferred by the Distr et Magistrate to hie 
own file and then summinly quashed, heldt 
that the DHtricb Magistral© could only quash 
the proceeding in accordance with tho provi- 
eions ofsub-s. (5) of s. 145, Onm. Pro-Code, 
on facts being brought to bis noiice which wore 
sulficieot to satisfy him that do dispute likely 
to cause a breach of the peace existed, and that 
bis order quashing the proceeding oq the enle 
ground that he thought ihit the letter address¬ 
ed to him by one of the parties oontained an 
admission that the other party was in actual 
possession of the land in di^ipute was without 
jurisdiction aud should bo set aside. Srwiblc.—• 
If the District Magistrate after transferring to 
bis own file a proceeding ueder s. 145, Crim- 
Pro. Code, drawn up by a subordinate JIagis- 
tratc, quashed Ihe proceeding on a full consider¬ 
ation of ell tbe facts end aftsc bearing the 
objections, if any, of the parbio?i the High 
Court would not interfere with the order quash¬ 
ing the proceeding. TARA CHARAN SarKaR 
V. BENGAL COAL COMPANY. LTD , 13 C.W N. 
123 = 4 Ind. Caa. 354 = 10 Cr.L.J. 560. 

(220)—Grim. Pro. Coie (1898), s$, 144, 145, 
192 (2i and Proceedings under s, 145, if 
may be instituted during the pendency of a 
under s. 9 of ike Specific RtUef Act (7 of 1877) 
’^Prohibitory order under a. 144, how far in* 
validates finding ot possession, under a. 145 — 
Transfer of proetediffgs under s 145 by subor* 
dinate Magistrate^Legaliry —S 629—Cwrtnj 
of defect in transfer, —A Magistrate is not in¬ 
competent CO proceed uqdor e- 145. Crim. Pro. 
Code, with regard to properties which form tbe 
eubjeot.matter of a pending suit under e. 9 of 
the Specific Belief act. A prohibitory order 
under a. 144. Crim. Pro* Cndet was passed 
against oertaia landlords with respect to certain 
lands io a proceeding to which the tenants were 
not parties. Subsequently in a proceeding 
under s. 145, Crim. Pro. Code, the Magistrate 
found that the landlords were in posseaeion o! 
the lands through their tenants at a date when 
the prohibitory order was still in force. 
that, as the tenants were not parties to the pro- 
oeediDg in whioh the prohibitory order under 
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perty-“con^i«2<erf. 

R. J44, Crim. Pro. Code, ^aa made, the subse¬ 
quent fiMdiug in tbo proceeding under 6. 145, 
Cfiin. Pro. Code, that tho landlords wore io 
possession through the tenants whs not bad in 
law. A subordinate Magistrate cannot be em¬ 
powered under s. 192 Vi), Crim* Fro. Code, to 
trarsfer proceedines ntidtr s. 145. Crim Pro. 
Code. But a transfer of such proceedings 
made by a subordinate Magistrate empowered 
under 1 U 2 (2) is a legal defect, curable by 
s. 629«Crim. Pro. Code- KlSBORI l^AL ROY 
V Srinath Roy, 36 C 370= 13 C.W.?^. 339 = 

9 Cr. L.J. 399 = 1 Ind. Cae. 817. (4 G.W.N. 
821, F.) 

(221) • Crim Pro Cotle (1S98), s$. 145i 146 

and 344 —Procccdivg tmder s, 145— Postpone^ 
viciil Sine die. ivluthcr legal—Ailnchvient pend- 
hit/ disposal — Solonama, previowili^ executed 
and confirmed by decrees, how for — 

Regulalioyi VII (f 1822, s. 34.—A Magistrate 
has jnrisdioliou to postpone sine die a proceed¬ 
ing drawn up under s. 145. Crim. Pro. Code. 
Whore a MHgi>trat6, after drawing up a proceed¬ 
ing? under s. 115, Crim Pro. ('ode, issued ao 
order for attachment of tbe disputed land till 
tbe disposal of tbo ca^e. and subsequently he 
postponed tbo proceeding sine die. Held, that 
tbe postponement suic die. did not operate as a 
withdrawal ot tbe ord^r of aCtaobmeot, which 
continued in force till the disposal of tbe oa$e< 
How far tbe Magistrate^ in passing final orders 
in a proceeding under s. 145, Crim. Pro. Code, 
was bound to act in accordance with a sole* 
nama previously executed by tbe parties and 
confirmed by tbe decrees of Civil Courts, 
considered. GURU Das Hazra v. G. L. 
WBATHEUAL, 13 C.W.N, 601 = 4 Ind. Cae. 
537 = 11 Gr. L J. 7. 

(222) —Jttnsdiefion of MaQistrnte — Postpon¬ 
ing proceeding sinedie.—A Magistrate bas no 
jurisdiction to p:iss an order postponing sine die 
a proceeding under s- 145, Cnm. Pro. Code, at 
the same time retaining under attachment 
the property covered by those proceedings, on 
tho ground that the estate or area in which tbe 
land in dispute is situate is under settlement by 
tbe Revenue authorities under tbe provisions of 
Reg. VII of 1822, there being nothing whatever 
to show either this, or that the Magistrate 
followed the instructions in s. 34 of tbe Regu¬ 
lation. ABDUL Rauf Mia v. Rahomuddin 
BHUIA, 13 C W.N. 104=8 L.J. 564 = 9 Cr. 
L J. SS. 

(223) — Crim, Pro. Code (1890), s. 147— 
Ilighls contemplated by the sectiorit not merely 
easement—Form of final order in a proceeding 
wider $, 147—Lirntfafi^n Act (XV of 1877), 
$• 26.—Where tbe Magiscrate, in a proceeding 
under s. 147. Crim. Pro, Code, disposed of 
tbe case by bis final order which ran thus: 

Srimanta Bera claims a presetiptive right to 
pass the water of his tank over the paddy land on 
the south. He bas entirely failed to prove exercise 
of tbe right uninterrupted!; for twenty years. 
His claim is therefore disallowed.'^ Beld, that, 
by his ordefi tbe Magistrate has not decided 


Dispute as to poseeseion of immoveable pro*^ 
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the case one way or tbe other, and that the 
case must be sent back to him to pass a proper 
order on concluding bis enquiry, that tbe Court, 
in passing orders under s. 147, Crim- Pro. Code, 
should adopt tbe Form No. 24 in 8 ch. V of tbe 
Crim. Pro. Code, andthat tbe right, oootem* 
plated by s. 147, Crim. Pro. Code, is certainly 
of a more elastic description than the right 
which bas to be strictly proved in terms of s. 26 
of the Limitation Act. BRIMantA BERA v. 
INDRA NARAYAN PRODHAN, 13 C.W.N, 859 = 

3 lud. Gas. 468 = 10 Gr. L J. 292. 

(224)— Crim. Pro. Code, s. lib — Magistrate 
if may take proceeding by way of exec 2 ilion of 
the final orders in a proceeding under ^Police 
delivering formal possession io a party whose 
possession was declared by the MfoistratCf 
Ugality of .—After passing final order declaring 
a party to a proceeding under s. 145, Crim. 
Pro. Code, to be in possession, the Magistrate 
bas no jurisdiction to take auy proceedings in 
tbe nature of execution of that order. Where* 
after tbe Magistrate, in a proceeding under 
8 . 145, Crim Pro. Code, bas declared tbe first 
and third parties to be io posseseion of the pro* 
petty 8 io dispute, the police gave formal 
possession to those parties by planting 
bocst but, disputes still not ceasitig> the 
Magistrate held a local enquiry and agaio 
declared tbe po-sessioo of the first and third 
parties, and a further inquiry was held to 
determine whether tbe propeny of which posses* 
9)00 bad been declared was identical with the 
subject of the proceeding under s. 145. Crim. 
Pro. Code. Held that all tbe proceedings alter 
Ihe final order passed by tbe Maeistrale in the 
proceeding under 9 . 146, Crim* Pro, Code, were 
ultra vires. There is no specific provision io 
tbe Cole authorising a Magistrate to take pro¬ 
ceedings in tbe nature of execution after 
pis.^ing orders under s. 145. KUMAR RONEN- 

DRA Narain Roy v. Kishori Lal Roy 
Chowdhuri ; Kumar Ronendra Narain 
R ov V. Raja Srebnath Roy, 14 OWN. 
78 = 5 lod, Cae. 40 = 11 Cr. L.J. 26. 

(2251— Crim. Pro Code (1898). ss. 145 and 
HG— Attachment under s, 1 ^ 6 —Written states 
ments^ failure to file m time^Evidence, omission 
to addifce —jurisdtefion of Magistrate to oUach 
under s. 146, when ihe parties did not adduce 
evidence on the appointed dale ,—Where the 
parties to a proceeding under s. 145, Crim. Pro, 
Code, did not fi!e their written statements or 
adduce evidence, though more than two months 
bad expired from the date the proceeding was 
drawn up, but applied for time to file tbe written 
statements. Held^ that the Magistrate did not 
act without jurisdiction in refusing to grant 
time and in attaching the disputed land under 
s. 146, Crim. Pro. (5ode, on the failure of tbe 
parties to adduce evidence. BEJOY MaDBUB* 
CHOWDHRY V. CHANDRA NATH CHUCKER- 

BUTTY, 14 C.W.N. 80=8 fnd. Caa. 40 = 11 Cfi 
L J. 27. (12 C.W.N. 896, D.) [D,, 40 C. 105« 
16C.W.N. 1052-13Cr. LJ. 486=»16 Ind.Oaar 
486.] 
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pwts ^continued, 

(2361—Crim. Pro. Cede (1872), ss. 521 and 
532 • Pifj/ii o/ u)ay—Obsir}iction^Denial of the 
right—Competency of Magistrate to pass an ex 
parte order under s, 532—Order fa removal of 
o6strwc<io«, validity o/.—S. 632 authorises the 
Magistrate to exoroifo the jutisdictioD it confers 
only when the subject of the dispute is opeo 
to tho use of the public. The Legislature, 
in conlerring on the Magistracy power to 
intervene for the temporary settfemaDt of dis« 
puted oivil rights, is careful to dirt^ct the 
preservatioo of the sfofus guo existing at the 
time the proceedings are instituted. Having 
imposed on the exercise of jurisdiction, tbo 
condition that the subject of the dispute is 
opeo to the public, the Legislature, in declaring 
that tbo Magistrate is competent to pass under 
this section, have refrained from empowering 
the issue of directions for the removal of an 
obstacle. lo a case, where it appeared from the 
complaint, that the subject of dispute was 
not open to the use of the public and the com* 
plaint prayed for the removal of an obstruction, 
htld^ that the provisions of s. 632 were not 
applicable and even if they bad been applicable, 
the order for removal of the obs%ruetion could 
not be made. Held^ also, that the Magi^^trate 
was not acting properly in having passed an 
ex parte order* under s, 532, directing tho parte 
ID possession not to retain possession of the land 
until he obtained the decree or order of compe¬ 
tent Court adjudging him to be entitled to 
exclusive possession • Sucb an order could be 
passed under s. 521, as it would, then, have 
been competent to the person, to whom the 
order was directed, to appear and to show cause 
against it, and to have demanded the submis* 
fiioD of question of right to the decision of a 
jutv. In the maHer of ALFRED LINDSAY, 
4 H. 121 = 2 Weir il3»5 Isd. Jur. 637. [Not 
F,, 39 C. 660*13 lod. Cas. 1000*13 Cr. L.J. 
184, 15 M.L.T. 230-2G M.L.I. 233*1914 
M.W.N. 394 ; F.,23 Ind. Cas, 499*16 Cr. L J, 
291.] 

(227)—Crim. Pro. Code (1882), $s. 145, 147— 
Dispute concetning land^Duty of Magistrate^ 
Validity of order not made between parlie$,“lt 
is the duty of a Magistrate, before be interferes 
in the eierciee of a right, to consider whether 
be oannot protect persons in the enjoyment of 
their rights by taking a caution bond from the 
person from whom or at whose instigation the 
breach of the peace may be apprehended. But, 
if a probability of a breach of the peace ia esta- 
blisbed and a Magistrate* instead of taking 
aecurity, acts under s. 146 or a. 147, then, 
although the other course might be the wiser 
and the more politic, the High Court coold 
not* as a Court of Revision, disturb his order 
on that ground only, if the case was one to 
which, on other grounds, such an order would 
be legal. Nor would it be a good ground lor 
objeotion to the Magistrate’a order that a Civil 
Court has refused an injanotion. Where an order 
tinder either a. 145 or s. 147 is not made between 
the parties to the prooeeding or when neither 
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pttiy—continued. 

of the parties to the prooeeding establishes that 
he is in po^aes^ioD, held, that the order fa not 
properly mad#*. 8UBBA NAYAK v. TRINC.AL, 
7M 460 = 2 Weir lOf. [I#\, 29 M. 97*15 M,L. 
J. 394.] 

(228) -Criw. Pro. Code (1882). s. 147 — 
Dispute concerning the right to perform rehgwus 
worship in mosque.—Wboro a dispute likely to 
cause a breach of the peace is shown to exist 
coDcerniog the right to perform a religious 
service in a mosque, a Magistrate is competent 
to pass an order under s. H7, Orim. Pro. Code. 

Muhammad musaliar v. Kunji chek 
MuSALUIt, 11 M. 323 = 2 Weir 117. [Dws., 
14 C W N. 611*6 Ind. Gas. 182; P., 29 M. 
237. 238 = 4 Cr.L.J. 5S ; R., 24 b. 527, 3 Bom. 
L.R. 416, 46 P.L^R. 1903.] 

(229) —Cri>«. Pro. Code^ s. 147 — Dispute 

between persons claiming to be entitled to officiate 
as Kazis in a mosque, applicability of the section 
fo.—A dispute as to a right to user of a tnaque 
by persons claiming to be entitled to offici>ttd as 
kazis iborein, is a dispute coining within s. 147 
of the Code and an order, under tho sectioD, 
declaring the possession of the subject of dispute 
to be with tho counter-petitioneis, cannot be 
mainlaiDcd. where there has been no previous 
inquiry as to whether any aud which of the par¬ 
ties was in possession of the said subject. KADER 
B^TCHA V- KaDKR BaTCHA ROWTflAN,29 M. 
237 = 4 CrX.J. S8. [NotF-.Sl C. 578 = l20L. 
J. Cr L.J. 292 = UC.W.N. 611 = 6 Ind. 

C.is. 182 ] 

(230) —Grim. T’ro. Code, s. HI—Scope of 
section—l's.r of land by a person in posiesmn 
—Dispute likely to inauce bteack of the peace— 
Procedure of Maaisirate — Sectirity to keep 
peace. —A teuaot, in possession of ftRriouUural 
land, enclosed it wiih a wail instead of a bodge. 
The act was one likelj lo mduce a breach of 
tho peace. The question was whoibet tbo case 
was one falling under s. 147. Though the 
High Court refused to interfere in revision, 
held, as regards the oonstruction of the seotioo, 
that it ie not con6ned only to cases in which 
the user of the land, giving rise to the dispute, 
ie by a person not in possession. It is wide 
enough to include a case like this, where the 
user 18 by the person in posseseion. It was 
pointed out that, in a care like this, it would 
be proper for the Magistrate to take security 
from the parly from whom a breach of the 
peace is apprehended, though it will not bo 
illegal (or him lo proceed under a. 147. 
akunachelam chetti^r V. Chidambaram 
CBETTI. 16 M.L.J. 394 = 29 M. 97 = 3 Cr. L.J. 
31. 

( 231 ) —Crrm. Pro- Code, s. Ii 5 —Dispute be¬ 
tween manager of joint Sindu family and other 
tnember».—A Manager of a joint Hindu family 
is entitled to be protected in his posseesion by 
proceedings under a. 146, Grim. Pro. Code, as^ 
against any other member of the family. 
BBABKABUMI KESAVBAYUDU V. BHASKA- 
RUNI CHAIiAPATI BAYADU, 18 M L J. 843 = 

81 H. 818-8 Cr. L.J. 20S-4 M L.T. 801. 
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pec ty—coniiniiet/, 

(• 2 *^ 21 — Pro. Code (1898), 145—Exe- 

cuti 'H s Ur. confirmed and sale certificate i'>siicd 

— A‘o (it hv ru ol ]fns$(siion^ actual or symbolical 

— C>r(.fi nttfhoUUr. —Where ihe poCKiouers 
b‘)ij^lu ibe lanes beloogir.g to the counter- 
petitioners' family iu cxvcaCion-s^le, and the 
S ite w is da!y confirmed and the sale Ccrcificate 
issii'rd. hiU, that 5bore being no delivery of 
P'S'O.'Sioo whatever, actual or syuibolical, to 
tho petitioners, their rights were not prolectrd 
by pr cfedings unrier s. 145. HAG .VA 
AIYANGAUV. KKISITNASAWMY AIYAR. 4 M, 
L.T 189^31 M- 416 = 8 Cr. L J 392. 

(2331-Criw. Pro. Code (!89SVsi*. 145 and 
^'2n—Tron'ftr rf case under s. 145. C>tm Pro, 
Corfc^** Crii}}vial co:^ s " —ih^t proceed- 
inRS ucnlfr s. 115 of the C>dc of Criminal 
Prrc^'dufc arc ''criminal cases” within the 
muanirg of the worns a-i u.srd in s. 5*26 of the 
Codo, and therefore* s 5^6 ^ipplies to such pro- 
copdings. SaUDauKARAM SINOHv.HKARSICY, 

11 0- C. 61»7 Cp L.J, 423. (26 M. 183, F,) 

(234) — Pro. C'de (1898), s 145 -Juris^ 
diction of Moqtstmfc — Inxtiafo*^u order, omission 
to puol-sh^'^Proccdurp. when th*. heal otea loifk- 
in whxh land in dtsjmlt is siiioHe is ooubt/ul — 

Ui^k C'pnrC—An emission to pub* 
lidb the order aodbt s. 145 (3) does uot deprive 
the Magistrate of jurisdiction to deal with the 
case. Where a Magistrate was sutisd^d that a 
broach of the peace was immiDent, held, that, 
althougb his iuiciatory order was not as explicit 
and clear as ii might have been, yet his pro* 
ceedings could not be held to be without jurtsdic* 
tion. H<ld, further, that, iu proceedings aoder 
Cb. XU of the Code of Criminal Procedure, 
where there is any doubt as to the exact local 
area within which the Und in dispute is situate, 
inquiry can be made by a Magistrate having 
jurisdiction in either of the areas in which the 
land might be situate. Held also that, wbeu 
a Magistrate has jurisdiotion under s. 145 and 
comes to a deoisioo as to possession within the 
meaning of s. 145 (4), that decision as to posses¬ 
sion, whether right or wrong, cannot be ques¬ 
tioned in revision. IKLAS KUNW\R v. Kag- 
HURAj Bahadur Singh, 12 0.C 400 = 4 lod. 
Gas. 876»11 Cr. L J. 69. 

(235) —Crim. Pro. Code (Act V of 1898), 
SS.145,146. 439— Dispute relating to immoveable 
property^Attichment of mosque— Revision. — 
Where a M.^igistrate passed an order under Ch. 
XII of the Orim. Pro. Code attaching a mcsqire, 
held, upon revision, that the order was made 
without jurisdiotion. CROWN v. MUBARAK 
ALI. 46 P-L R. 1903. 

(236) —Crt?«. Pro Code (1899). 147, 439— 

Dispute relntinq to immoveabh property^Right 
of way ^Jurisdiction of Cntninal Courl^Pro^ \ 
cedure—Revision —Crtwiinaf cases ,—Where an 
order was passed under a. 147. Crim. Fro. Code, 
without complying with the procedure pre¬ 
scribed and giving notice to the party concerned, 
to show cause why an order against him should 
not be passed, the Chief Court on revision set 


Dispute as to possession of immoveable pro¬ 
perty — continued, 

aside the order as passed without juriediotion# 
A person against wbcm proceedinga are 
instituted is entitled to produce evidence to 
prove that the case does not fall within the sec¬ 
tion. Ko order under the section can be passed 
to remove an obstructioo from a public way, 
wboii it is not shown that the right of way was 
exercissd within three months of the instirution 
of procfcdtngs. BH.aNA v. CROWN, 105 P.L.R, 
1909 = 12 P.R. 1909. Cr. = ll P.W R. 1909, Cp.= 
4 Ind. Caa. 860:^11 Cr.L.J 61. (23 P.R. 1902 

= 28 P.L.K. 1902, 7 P.R. 1907 = 104 P.L.R. 
1907. F.i 

(237)— Crim. Pro. Code (1839), ss. 145 and 435 
^Order ultra vires— Revision — Jovit friaZ— 
Illegality of—Possession what- —8- 435, Crim. 
Pro. Code, does not exclude the jurisdiction of 
the High Court to revi.se an order of the Magis¬ 
trate which IS illegal and irregular, though it 
purports to have been made under s. 145, Crim. 
Pro. Code. Where several accused persons were 
found to be lu possession of different and sepa¬ 
rate pieces of Und alleged to be the property 
I of the complaint, the accused could not be tried 
' jointly under s- 145, Crim. Pro. Code, and the 
' order passed thereon whs, therefore, illegal* 
Where the Magistrate finds that the dispute 
was between the owner and the occupant of the 
land or, in other words, between the persons in 
actual and in constructive possession, the 
Magistrate should maintain the person in 
acluel possession. CROWN v, jAMAL u>i* PIR* 
MAHOMAD, 9 Cr L J. 265 = 1 S-L R. 25, Cr., 

(233)—Crim. Pro, Code (1998), s. 146—Mrtjis- 
Irate holding no inquiry — Interference in 
revision, —Where a Magistrate, without making 
any inquiry as to the rights of tbe parties, passed 
an order, attaobing the property in dispute, 
pending the decision of a competent Court of 
civil juriacliotioQ, heldn that tbe order of attach- 
meni was erroneous and must be set a^ide, 
CROWN V. ISAEHAN, 9 Cr. L.J. 272 = 1 S.L.Rt 
33, Cr. 

(239) — Crim, Pro. Code (1838), $. 145— 
Proceedings under, not criminal proceedings — 
Civil Court's power to stay proceedings in 
Criminal Court. —A Civil Court has no right to 
issue an lujunction which would have the efiect 
of staying prcceedings in a Crimioal Court. 
But proceedings under s. 145> Crim. Pro. Code, 
caunot be said to be criminal proceedings 

{ within the meaning of that principle, and a 
I Civil Court's actiou cannot possibly be fettered 
I by any action, which one ol the parties to the 
I suit may choose to take before the Magistrate 
under tbe nrovisioos of that eectioo. BEGAU 
V. SETH DOOLI CHAKD, 2 lad. Cae. 268. 

(240) —Crtm. Pro. Code, Act X of 1883, $. 146 
^Likelihood of breach of peace.—Where oeitbee 
the preliminary not the fioal order of a Magis¬ 
trate under s. 145 of tbe Grim. Pro. Code, 
disclosed that he was satisfied of tbe likelihood 
of the disputes leading to a breach of the 
peace, the order was set aside as illegaU 
BAEH8 HULLAH V. LaTAFAT-UN-NISSAi 
N. 1884, 817. 
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(241) — Pro. Code, ActX o/lB82, s, 145 
—Rioht to collect rent of immovc'xble propfriy. 
—A dispato about the right to coiUct the rent 
of immoveablo property is a dispute in which 
a ll^gisbrato cao proceed uudcr s. 145 of the 
Crim. Pro. Code DURGA KUAR v. FHULZABI 

Lad, a.w,n. 188 S, 299 \n a 4i3, f.) 

(242) —Crtnt Pro. Code. Act X o/1882» s 147 
•^Defective m essentials* — Aa order 
under 8, 147 of the Grim Pro. Code, which 
docs not contain a statemont that the ISI-igia- 
trate i8 sati^^fied that a dispute Itkdy to induce 
a breach o( tbo peace exists aod which do^s not 
state ibe grounds on which be sn saM'^fied^ 
is illegal hire llAHADIR PRASAD, A.W.N. 
1885, 302. 

(243) —Crim. Pro, Code, Act XXV of 18CI, 
s, 318 — of possessxon only to be consi¬ 
dered.—Under r. 319 of ibe Grim. Pro. Code, 
the MigHtrate has to inquire only into tbe fact 
of actual possession aud uot tbe question bow 
pods^ssioD WAS obtained- D^STUR HUSANG 
JAMASJI V, R. L* Fell. 6 B.H C. Cr. 30. 

(244) — Crim. Pro. Code, s. lib^Disbule as 

to right to collect rent—Attornment by tenants to 
strang*>r.^ln a dispute as to tbe right of col- 
leotiDg rents of oertaia land, the tenants were 
paying rente to one of tbe parties up to tbe 
commencement of tbe dii-pu^e wbiob led to tbe 
proceeding under s. 145, and, upon tbe dispute 
taking place, tbe? attorned to the other party 
by real or pretended payments. Held, that 
8 Uob attornment by tbe tenants did not put an 
end to the tenancy and to tbe right of tbe person 
who was oollecting rents up to tbe time of 
tbe dispute, to collect tbe rents. Held, alec, 
that 8uob proceedings by tbe tenant could not 
deprive him of recourse to s. 145 in case of 
danger to the peace to have possession of the 
right to collect: rents maintained, pending civil 
proceedings. SxrbaNanda Basu MOZUMDAR 
7. PRAN 8ANKAR ROY CflOWDflURY, 15 C. 
527. [F., 16 0. 513.J 

(246)—Crim. Pro Code,s. 145 (5)—Dispufe 
concerning land~^Person interested as (enantt 
not required to attend as party—AppUealion for 
addition of parfp—Pracfice.—Under 6. 146 (5) 
any person claiming to be interested in the land 
in dispute as a tenant of part of it, who is not 
required to attend as a party, should bo beard, 
if be makes an application to bo added as a 
party, in order to show that no dispute likely 
to cause a breach of the peace exists or has 
exiFted. HaranMandalv MohimCbandra 
PRA^fAmGK. 37 C. 283=*=8 Ind. Cas. 843«11 
O.L.J. 414»14 C.V.N. 708»11 Cr. L.J, 371. 

(346)-Cnm Pro Code (1893), $. UlSighi 
to perform puja in a temple, whether falls 
ipithin the scope o/—Land,” meaning of, —A 
dispute oocoerning tbe right to perform puja by 
entering into a certain temple ie not a dispute 
ooDoetning tbe right of nee of any land wilbin 
the meaning of i. 147. Orim- Pro. Code, Semble. 
•The expreeeion 'Maod** in e« 147, Otim. Pro* 
Oodoi does not neoeeearily inelnde buildings, 
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GUIRAM GnOSAG V. LALHEHARI Das, 37 C, 
878 = 12 CLd. 22 = 11 Cr. L J. 292=6 Ind. 
Cas. 182 = 14 C.W N. 611. (29 M. 237. Not F.) 
[R,5^C. 3^7*13 C.L.J, 445 = 12 Cr. L.J, 3 
= 9 Ind. Cas- 6 .] 

(217)—Crm. Pro. Cede (IJ^‘98),S5. 145, 146— 
Receiver^ nc redons to properly, if rests in— 
Accreii'H, txth to, prevails against all persons 
not claiming under prior —Bona fi io tenant 

under a de facto proprietor, if acquires rai^^ati 
righis-^Non occijpancv raiiy'if. if entillea to pos- 
session of accrelions—Receiver appovxud under 
$, li6. rightsof —As a general rule, a Receiver 
take^j no title in property acquired by tbe per¬ 
son forra*'rly in possession. But a Receiver is 
entitled to auy accretion to the property vested 
in bim, upOD general priooiples aod tbe policy 
of the law by which a proprietor acquires a 
tide to acces^ionit to his property. Where a 
Receiver has broo appointed under s. 146 of the 
Crim. Pro. Code in respect of any properly in 
dispute, tbe Receiver is entitled, unless some 
special circuznf^tancc is established not only to 
the subjoot-matter of the prv>ceediDgs under 
s. 145, but also to the accreted land, and gives 
good title to a teoant under bim. Such title 
will prevail against a trespasser but not against 
a person wbo establishes a title to tbe accreted 
land acquired prior to the vesting of tbo lands 
in the Receiver. I—Whether a tenant, 

who enters upon a land held under a de facto 
proprietor, can acquire a raiyati interest tberein, 
even though the de facto possessor ultimate¬ 
ly turos out to bo no real owner, in case tbe 
tenant should have entered on tbe land in good 
fiitb. Where a tenant has acquired tbe statue 
of a DOD-occupancy raiyat in respect of any 
land, he is entitled to possession of land which 
has acoreied to biR holding. MaDBU v. Sab^R 
ALI.I4CW.N. 681=6 lod. Cas. 177= 11 Cr. 
L J 288, (20 0. 708, 8 C.W N. 315 = 5 C.L.J- 
9. 21 C. 233. 4 C.L.J. 63 = 33 0 444. 13 0. W, 

N. 269-8 C.L J. 637, 13 G.W.N, 267 = 8 C.L* 
J, 538, 8 C.L J. 541, 10 C»L J. 55, 2?.). 

( 340 )— Pro.Code (1898), ss. 145, li6and 
l 4 T^Co$ts of proceedings under $s. 145, 146 or 
147—Amount of costs, assessment of^Time for 
making order for costs. — Held, that only the 
Magistrate wbo passes an order under 89. 146, 
146 or 147 of tbe Code can decide by whom tbe 
costs of the proceedings are to be paid, but the 
amount of the costs may be assessed by bis 
BUocesRor. Held, further, that an order for 
costs should ae a rule be made at tbe time of 
passing tbe order under ss. 146, 146 or 147» 
when the faote are fresh in tbe mind of tbe 
Magistrate. IKLASKUAR v. Baja RaQHUEAJ 
Bahadur SINQH, 13 O.C. 66 = 5 Ind. Cas. 
943 = 11 Cr L J. 336. (21 0. 609. 22 0. 384, 23 

O. 37, 22 0. 387, 24 0. 767, 29 M. 273, R,) 

(249)—Cfim» Pro* Code (1898), is. 148. 146— 
Order of atiachmentx roithout written statement 
and evidence^Jurisdiction of Magistrate. — 
Altbongh it is not beyond tbe juriediotion of a 
Usgieirate to make an order under f. 146, Crim. 
Pro. Code, without written etatemeota an4 
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pevty 

without evidence, yet, if he mikes such an 
order, without miking any attempt to investi- 
ca^e the qaestion in the light of evidooee and 
of written st ilemonts. be acts without jurisdio- 
tion ASFASDYAR KH4N V. IHSHAD KHAN, 
11 Cr, L J. 90 = 5 Ind. Cas. 249. 

(;250) — Criiii. Fro- Code (1898), s- 145— 
Fiiiluie todficide eifcct of Civil Court decree 
between parlies — Refusal of jurisdiction-— 
Negl-'Ctirig to decide what efiect a CiviS Court 
decree between the pattie=5 to a proceediog under 
s. 145 of the Crim. Pro. Cade may have had on 
the question of possession, is omission to deal 
■with a material part of the case made before 
the JlaBistr.te and a refu.-al of jurisdiction by 
him. Gopat.a Ch.andk.a Orowdhry v. Uma 
Charan Ghosh, li Cr L J. 184 = 5 lod. Cas. 
646. 

(251) -Criiii. Pro- Code (1372), s. .531-Order 
of attachment token to be mane—Summary order 
iffeqaf.—A Magistrate is not competent sum¬ 
marily to order attachment, without recording 
a proceeding under s. 530, Crim. Pro. Code, and 
without taking evidence. It is only when be 
is unable to determine the fact of actual posses¬ 
sion that he is competent, under s. 531. to 
attach the land. In the matter of RAM 
BOONDARI DEREE, 1 J. G 16. 

(252) —Crim. PiO- Code (1872), s. 818— 
Order under the section not to be directed to the 
owner not *« actual possession.—Aa order under 
e. 518. Cnra. Pro. Code, cannot be directed to 
an owner of property who has sublet it to others 
and who is not in consequence in actual posses¬ 
sion or management of it. In the matter of 
Sreenath Sein. 1 J- G. 30. 


(253)-Crim. Pro. Code (1872). s. 530 Joint 
owner erecting edifice—I^^agistrate incompetent 
to order exdusive possession.—A joint owner of 
land erected on it an edifice against the will of 
the joint owner. The Magistrate made an 
order under s. 5SO. Crim. Pro. Code, awarding 
exclusive possession of that portion of the 
land on which the 

person who erected it. Eeld that e- 830 
not apply to the case. In the matter of RAJ 
COOMAR SINGH, 1 J G. 45. 


(2541 _Crim. Pro. Code (1872), s. 530 

proceedings based upon insv£icienl grounds-— 
Jurisdiction of the Magisfrafe.—Where the 
proceedings recorded by a Magistrate under 
s 630 W6r€ based upon materials which did do- 
disclose sufficient ground for considering that a 
breach of the peace was imminent, held, the 
Magistrate bad no jurisdiction to make an order 
oalling upon the patties concerned in the dis- 
puts to attend in Court and give in a written 
statement of their respective claims in respect 
of the fact of actual possession of the subject of 
dispute. ChtjNDER MaDHAB v. JUGGUT 

Ohukder, 2 J Q* *• 


( 255 )—Crim. Pro. Code (1872), ss. 530 and 
633 — of possession—Local enquiry to 

be made by Magistrate himself—Local enquiry 


Dispute as to possession of immoveable pro* 
feriy^co7\tinuede 

by subordinate Magistrate Ugal with parlies^ 
consent—Scope of such enquiry^ —lo a proceed- 
iug under 9 . 530, Crim* Pro. Code, the Magis¬ 
trate must decide the fact of possession oq 
evidence taken by himself and not according to 
the result of a local enquiry made under s. 533, 
unless the patties have consent to bs bound 
thereby. Per Prinsept J, The local enquiry 
referred to in s 533 should be restricted solely 
to some question relating to the features of the 
property about which the dispute has risen, and 
should not be directed to any matter which can 
be proved before the Magistrate by oral evidence. 
In the i7iatter of B4IKUNT KUMAR* 2 J.G. 16. 

(256) —Crim. Pro* Code {1872), s. 530—£xe- 
cuiioiiof decree for ejectment—Power of Mtigis* 
irate~EffiCt of ejectment, the execution of 
a decree lor ejeotment, a Magistrate has power 
only to bind down any party whom he might 
consider as putting forward a wrong claim to 
the property to keep the peace under s. 530* 
Crim, Pro, Code. But he has no power to 
order the cutting up of standing crops and 
mske them over to the party entitled to them. 
TheeQeotofan ejectment under the rent law 
is to dispossess the ryot not only of the land, 
but also of tbe crop standing thereon. In the 
fnalter of DUBJUN MahTON, 2 J G. 23, 

(257) —Crim, Pro. Code (1872), $. 630^Power 
of Magistrate under. —It is the likelihood of a 
breach of tbe peace, with tbe consequent neces* 
sity for immediate aotion, which alone warrants 
notion by tbe Magiatrate under s. 530. In the 
matter of KUNUND NARAIN, 2 J.G. 27. 

(i 57 a)—Cnm. Pro. Code (1872). s. 530— 
Form of notice under the section-Bight of 
intervener to come in.—The notice shall be 
addressed to known individuals and not be in 
tbe form of a public proolamation or citation. 
The Crim. Pro. Code contains no provision for 
allowing an iotervenor to come in, in the 
middle of the proceedings held by a Magistrate 
under this seotioo. In the mailer of KUNOND 
Narain, 2 J.G. 27. 

(257 b)-Crm. Pro. Code (1872), s. 630— 
Poiosr of Magistrate under seefiou.—A Magis¬ 
trate has no power to decide a question of 
possession under s. 630, until he has recorded a 
proceeding stating tbe grounds of his being 
satisfied that the dispute for possession is likely 
to induce a breaoh of the peace. In the matter 
O/KUNOND NARAIN, 2 J,G. 27. 

( 3 S 3 )_Qf{ 7 ^^, Pro. Code (1072), s. 632— 
Actual dispute essential for an order under the 
section-^Verbal altercation not enough^Nature 
of power under section, —A person claiming to 
be the sole proprietor of a private road placed 
gates at one end of it to prevent its use by 
the public between sunset and sunrise. On 
the motion of the Deputy Commissioner of 
Darjeeling, the Magistrate made an order under 
8. 632 that possession of the private com 
be not taken until the claimant shall have 
obtained the decision of a oompetent Qivu 
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Dispute ai to posseBiion of immoveable pro* 
pert;—con^mt^ed. 

Court as to exclusive posaessioa/’ Held that 
there being no evidence ot aay one having 
exercised the right n{ passing over the road 
between sunset and aunrise, there w^s no 
dispute under a. S3i. A Magistrate oan inter¬ 
fere only when there is an actual dispute. A 
mete discussion or verbal altercation between 
parties olaimiog rights of the kind described 
is not enough. The section does not enable 
a Magistrate to make a purely declaratory order, 
but it enables him to prevent arbitrary intorrup- 
tions by aoy person of rights actually enjoyed 
which have been exercised by the public, ora 
person, or class of persons. In the of 

Maharaja of burdw.\h, 2 J.G. zu 

(259)—Crim Pro. Code (1872). s. 530-Pos¬ 
session throiioh tikkadar— Nature of possession 
^Per Jackson, J . —Where a Zamindar bas 
let hie farm, be, his farmers and the occupying 
ryots, are all in tbeir degree conoeroed in 
any dispute as to possession which may arise 
and they ought to be maintained in possession 
of the interests whiob they severallv enjoy. 
HABAKH NARAIN V, LUCHMl BUX, 3 J-G. 18. 

(360)—Crim. Pro. Code (18721, s. 530 — 
Decree of Civif —Duty of Maqxsirate as to 

enforcement ofMogistrate not competent to 
proceed afresh,—Vfhere a Civil Court bas pass¬ 
ed a decree determining the rights of the par¬ 
ties to the suit in respect of a certain land, the 
Magistrate is bound to uphold that decree. Ho 
cannot, as between tbo parties, proceed under 
e. 630, Crim. Pro. Code, to decide afresh upon 
the question of possession, BSOLAHATH v. 
MOTHUR. 3 J.G. 45. 

(261) —Crm. Pro. Code, Act X of 1372, 
3 . 530—tort of possession—Evidence ,—^0 
order as to pcseessicn under h- 530 of the Crim. 
Pro. Code, can be passed without taking evi¬ 
dence. GOBIND V. JAQHESBAR. A.W.N. 1882, 
18. 

(262) —Crim. Pro, Code (1882), $, US—Test 
of possession.—Where in a dispute about some 
villages, it appeared that none of the pirtiee 
were in actual posseesioo but one of them wae 
the lamtardar (ccllcotiog rents and paying 
revenue) of the villages, held that the person 
was to be ooneidered the one in possession for 
the purpose of s. 145 of the Crim. Pro. Code. 
RAM Dai V. Parb aTI, A. W.N. 1890, 178. 

(363)—Crim. Pro, Code (1898), ss. 145. 435 
—Emergent order under $• lib—Subsequent 
emtssion by Mogistrate to eompty with provisions 
of seefion—Revision.—Where a Magistrate made 
an emergent order for poflsessioo of immove¬ 
able property under s. 145(4), but subsequently 
omitted to follow the procedure prescribed by 
the section and make an enquiry into the fact 
of poaseasioo, the High Court ordered the 
Magistrate to make such enquiry, holding that 
the order was not abeolately witboat jurisdic* 
lion, and therefore not exempted from the 
appHoation ole. 485 (2) of the Code. KINO* 
EMPEBOB V. 8BI KI6HBN DAfi» A* V.M. 1901, 
IM. 


DIapate as to poesession of ImmovoAble pro¬ 
perty—confin^ted, 

(264)—Crim. Pro, Code, Act V of 1890, 
s. lib—Prelvninary or/ier—Terms.—Where a 
preliminary order in a proceeding under s. 145 
of the Crim. Pro. Code stated that the Magis¬ 
trate had received a police report requesting 
such an orderi that a complaint had been given 
at the police station and that the Magistrate 
believed there existed a danger of a breach of 
the peace, and eventually there was a breach of 
the peace, held that there was a sufficient cr^m- 
pliance with the terms of s. 145 and that the 
final order in tbe case was not open to revision 
on tbe ground of such want of complateoess in 
tbo order a° might have been possible. Har 
Prasad v. Pandurang, A W.N. 1905, 260« 
3Cr. L.J. 48. [ft., 32 A. 132 = 7 A.L J. 132 = 

5 lod, Cas. 471» U Cr. LJ. 141, 11 Cr. L.J. 
69«^4 Ind. Cas. 876= 12 O.C, 400 ] 

{265)—Likelihood of breach of peace,—la 
order to give a Magistrate jurisdiction under 
s. 318, Crim. Pro. Code. 1861, regarding tbe 
possession of land, he must be first satisfied 
that there exists a dispute likely to induce a 
breach of the peace and be must record the 
grouuds which mu<it bo based upon evidence, 
and not derived merely from his own moral con¬ 
sciousness. High court proceedings, 
15TH Mat 1869. 4 H U C App 49 Sre also 
TABAPDI MUNDUL V. CHUNDEB BHDOSUN 
BANERJEE, 16 W R. Cr 64 In the maHer of 
the petition 0 / J.D, SUTHERLAND'S B.L.R. 229, 

{265-a)—Likelihood ot breach of the peace — 
Crim PrO‘ Code, 1861, $ 318.—Before ioetitu* 
ting proceeding under 9. 318, Crim. Pro. Code, 
1861« a Magisrrata munt first satisfy himself on 
legal evidence that there exists a likelihood of a 
breach of tbe peace and must also record a pro¬ 
ceeding stating the grounds of bi9 being so 
satisfied. TAR\FDI MUNDUL v. CHUNDEB 
BaOOSUN BANERJBE, 1B W.R. Cr. 64. 

(266) —Crim. Pro. Code (1872)i $, 533— 
Security to keep pence.—The taking of security 
for keeping the peace, in a dispute as to the 
possession of immoveable property is a matter 
within tbe discretion of tbe Magiatrate, pro* 
vided that be bas materials upon which to 
proceed. In re Kali ProSUNNO Roy, 23 W.R. 
Cp. SS. 

(267) —Derision of Magistrate as to possession 
—Fotver to decide guestion of possession— 
Recognizance to keep peace—It a Magistrate is 
satisfied that tbe circumstances require it, be 
may make an order under s. 316 of tbe Code of 
1861, notwithstanding that be bas taken 
recognizance under s. 232. In the matter of J. 
D. SUTHERLAND. 9 B L R. 229-18 W R Cr, 
11. See also in re BaJAH AHUNDNATB Roy, 
4 W.R. Or. 12. 

(267*a)—Diepufe as to possession — Magistrate's 
duty—Crim, Pro, Code, e. 316.—In a case 
relating to dispute as to possesaioDt the 
Magistrate instead of merely binding down the 
parties to keep tbe peace and declioing to 
interfere farther, moat inquire into the question 
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perty— 

of pri««r««-ion uiMer s. 318, Crim. Pm, Code. 
In rc Rajah ANUNDNATH Roy, 4 W R.Cr. 12. 

—ns to ri^hi of v^nij, v'^xU-t^ 
^ic. — V»o Corfr, 18C», s. 320 —S, 3*0 of 

Crim ltd, de does not require that there 
sbciild beau apprchoodel breach of thepssce 
before the auiht rirtes c»\d interfere to decide a 
r a)it of wav. yCRKN v. TOYLUCKONAUTH 
SinCAU, 2 W,R Cr, 64. 

{2 *9J —os to right o< xo(7y, irnicr, 
Dvpnf' M to ustol land^ Order to fill up 
ditch —C)i^n Pro- Code (1861J, s, 320.—A 
Deputy MriRistrate bis no jurisdiction, under 
G. 320 of the Code ol Criminal Procedure, 1861, 
to order a di^ch, which was once a pathway, 
but afUTwards filled up, to be opened out, and 
a wall to be polled down which had been built 
upon it before any coinpl&nit was made about 
Ciliug up tbo ditch. Even if bo b^*d jurisdio* 
tinn, no such order should be parsed without 
Icp;*!) proof that the ditch and pathway had 
been opined to ibt^ u<;e of the public and of the 
proseciuor. BREKMUNTO DULOVI v. RaMA- 
CHAKD ADUCK, 5 W R. Cp. 57-*1 Wym. Cr. 
60. 

(270) —Dtfpwffi os to right of way, waler^ etc, 
— Procedure^Dispute os to tight of water,’^I q 
deciding a dispute as to a right of water» the 
Ma^ifirate mus«t follow strictly the course 
pointed out by Ch XXII ol Ibe Code of Cri¬ 
minal Procedure, 1861- QUEEN v. RaMNATHi 
7 W.R. Cr. 45, QUEEN v. MaDHO CHURN, 
13 W.R Cr. 51. 

(271) —Dispti/e as to right to water — Cks, XX, 
XXII, Crim, Pro. Code, 1861.—In a case of 
dispute a? to the right to tbo use of water, the 
Magistrate should not proceed as for a uiusance 
under Ch. XX, Crim. Pro. Cede, I 86 I 4 QUEEN 

V. MADHO CHURN, 13 W.R, Cr. 51. 

( 272 > —Disputes as to right of way, water^ 
etc.-^Right of way. dispute as ( 0 —Crim. Pxo. 
Code (1861), s. 320-Obligation of Magistrate 
in case of right of way.^k Migi^trate is bound 
to investigate a case in which the complainaot 
alleged that bis right of way had been inter¬ 
fered with, and ought not to refer the complain¬ 
ant to the Civil Court, In the case of BHOIRO 
MUNDUIi, 14 W.R Cr. 28. 

( 273 ) —Nature and effect of CitiZ Court's 
decision—Duly of Magistrate^Critn, Pro. Code 
( 1861 ), s. 3 i^—Execution of decree by Civil 
Court. —When a Civil Court decree has been 
passed regarding tbe whole or any portion of the 
disputed land, it U tbe Magistrate’s duty to 
maintain that decree, and be cannot again 
institute, under s. 318, proceedings regarding 
the land covered by it. RmMOHUN ROY v. 
Mb. J, P. wise, 16 W.R, Cr. 24. Upp., 5 
C.L.R. 200, 6 Oi 835; F., 7 O.L.R. 516; R-. 25 

W. R. Ct. 17.] 

(274) —Cr»r». Pro. Code, 1872, s. 532— Right 
of use of certain pyne water—Limitation. —In a 
dispute between the 1 st and 2 nd parties con- 
cetoing tbe use of a certain pyne water^ s. 533 


Diepote as to pogaeasion of immoveable pro¬ 
perty —continued. 

would authorize tbe Magistrate to enquire into 
tbemitter. When it was also found that tbe 
subject of dispute the pyne water was 

open under certain restrictions to tbe use of a 
person, namely, tbe let party, tbe Deputy 
I^Iagistrate was justified in restraining tba 2 Qd 
party from a course of action which bad tbe 
efiect of keeping that water osclusively in his 
own possession, provided tbe right of use had 
been exercised within three months, if capable 
of being exercised throughout the year; or 
during the last season, if it existed at particu¬ 
lar seasons. Chowdhb^?e ZUHOOBULHUQ 
V. KURUM Chand Singh, 24 W.R.Cr. 15. 

{2'I5) — Niiiure and effect of CiyiZ CourVs 
decision—Delivery of possession in exfCuUon of 
decree of Civil Court—Power of Mogislrole.— 
The act of a process peon, delivering ovfr pos¬ 
session of the disputed land to tbe purchaser as 
part of a tenure sold in execution, does not take 
away tbe power of a Magistrate to inquire into 
tbe question of pofseasion between tbeoarMes. 

Nobin Chundrr Koondoo v. Jogendro 
Nath Bhuttacharjbb. 25 W.R. Cr. 18 . 

(276)—Nafwre end effect of Civil Court's deci* 
Sion—Decree of Civil Court for possession.—A 
Magistrate ought not to interfere under s. 318, 
Code of Criminal Procedure, 1861, with tbe 
execution of a decree of tbe Civil Court. 
SHAM4 BOONDERY DEBBIA V. JABDINB, 
SeiNNER & Co., 6 W.R. Cr. lO. 

(977)- Nature and effect of Magistrate's deep 
sion—.Eifecf of order as ioposses>ion—Right and 
title of party undtr order.—Tbe effect of tbe 
order of tbe Criminal Court giving posgession of 
real estate in merely to prevent the occupation 
being disturbed by violence, and confers no right 
or title 00 tbe party put in possession, Kadir 
BUKHSH KHAN v. MUSSUMATAIN KUSSEB- 
BOON-NISSA, S M.I.A. 413 = 1 Sar. 461. 

{21S) ^ Nature and effect of decision—Third 
parties — Disobedience of order. —Where an order 
under s. 318 of the Crim, Pro. Code, 1861, was 
made between A on tbe one side and B and tbe 
three tenants of B on tbe other, declaring that 
A was in pogpossion cf the property in dispute, 
fte/d that this order was only binding cn the 
aotuai partifs to the case before tbe Magistrate, 
and that subsequent tenants of 6 could not be 
criminally punished for disobeying the order in 
question. Inthernatierof GOPAL BUBNAWARi 
3 B L-R. A. Cr. 13. [F,, 18 M. 51,1 

(279)—^7a/«re and effect of decision—Snif 
for declaration of title. —A plaintiff in a civil 
suit brought for confirmation of bis possession 
by a declaration of bis title to certain land 
obtained, pending bis suit, an order from tbe 
Magistrate nodet s. 318 of tbe Crim. Pro. 
Code, 1861, that be should be maintained in 
possession until ousted in due oourse of law« 
Tbe suit was dismissed, the plaintiff failing to 
prove his title; and tbe defendants then applied 
to tbe High (3ourt under b. 404 of tbe Otiin« 
Fro. Code to set aside the Magistrate's ordtf 
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Dispute as to possession of immoveable pro¬ 
perty— conlimied. 

and put them in possession. Held that tbeir 
proper oourso was by a suit in the Civil Court 
foe possession, and the application under the 
Criminal Procedure Code was rejeoted. 
JUQOESH PRAKASH GANOULI V. NILKAMAL 
MOOKERJEE, S B L R. A.C. 57 = 11 W.R. Cc. 
43. 

{2Q0i—Nature aud effect c/deeiston—06sfr«c(- 
vig road-Suit for cjcclnsive possession.—The 
Msgistraie bad. on the complaint of ibc defend¬ 
ant, passed an order under s. 3*20 cf the Crim. 
Pro. Cede, 1661. forbidding the plaintiff to 
retain possession of a piece of land to the 
exolusion of the public until ha had obtained 
the decision of a comDeienc Court .idjudging 
him to be entitled to such exclusive possession. 
The plaintiff accordingly brought bis suit in 
the Munsiff’s Court to recover pi-ssessioo of the 
land. The Munsiff gave him a decree lor 
exclusive possession of the laud. On appeal, 
the Judge held that the Jlunsiff had uo jurisdic¬ 
tion to cry the question whether the public had 
a right of way over the land. The Judge's 
decision was reversed on special appeal, and the 
ease remanded to the Judge to try the issue 
whether the plaintiff was entitled to the oxolu- 
eive use of the land. MahesH CHANnH.\ 
MOOKER-TBE v. RaUUTAU PaHT, 5 B.L.R. 
Ap. 6S = 14 W R. 163. 

Nature a>\d effect of ifaqistrate's (led- 
$ion~~Order uuder Den. Act IV of 1810 fls fo 
^jossession. omission <o set aside—Held that the 
plaiutiff having failed So set aside au award as 
to possession mado by the Cruniual Court under 
AotIVofl840 within the alimuation period, 
his olaim in opposition to that award was not 
mainUinable. GOPAL NATH v. ABDOOL 
GaNNY. 1 Agra 120. 

(282) — Adverse possession.— Possession under 

Magistrate's order- Possession under the order 
of a Magistrate, which is set aside by a decree 
of a Civil Court, is of no effect agaiost a plea 
of limitation. PiRINOBB SAHOO V. SHAM 
MANJeBB, 8 W.R. 373. [R.. 28 M. 338.] 

(283) —Adverse possession—Possession under 
erroneous order— Limitation.—Possession under 
an erroneous order of a Magistrate does not 
oonatituie suoh a bona fide posseesion as will 
prevent the law of limitation from running. 
MOOKTAKABHY v. LUCKEE, 2lfld. Jur. 0.8. 4. 

(283-a)—Crim. Pro. Code. s. 145—i>der 
M«der, vtilfiout enquiry as to yosusston 
Legality —Suit to sei aside the order—S. 28 and 
or/. 47. Limitation Ae«(l877).—An ordetundoc 
e. 145, Grim. Pro. Code, is not uftro vtres, 
though passed without taking any evidence on 
the question of possession, when tbo person 
against whom the order is made admits tne 
possession of bis opponent. Where the 
Magistrate’s order is not bad for want of 
iatisdictioD, a. 28 and art. 47 of the Limi- 
tatiou Aot apply to a suit brought to set aside 
snob an order. Ganoadhabam IYER v. 
8ANKABAPPA NAIDU, 8 H.L.T. 91 — 9 lod. 

Cm. 288 = 12 Cp. L.J. 47. 

166 


Dispute aa to possesalon of Immoveable pro- 
pQtty—continued 

(284)—Crim. Pro. Code, 1872, 5. 4UA — 
Breach of (he peace—Decision of Magisirnte as 
to posscssioyi—Duly of Ma(jiUrate to maintain 
possession et/on whtn coniraiy to lormer order of 
anot)ier iUo^isira^^.—A Magistnato, fiiidiug that 
two previout^ly bia predecessor iu ofhee 

h^d made an order under 9. 318, Crim. Pro. 
Code, 18Ct, regarding the possoaaioo oi certriio 
laud and that the same had not been compMed 
wuh, enforced the same and changed ibo posses* 
sioQ in acoordanoB wuh tbo order, held, that 
the M<fti4)sttate ought, under a, 491, Coda of 
CrimiuHl Procedure, to h-tve tuainlained the 
possession wbiob be found, ev^n if it wad 
iDCooaisteot with bis predecessor’s order, and 
that be ought not to have taken any steps io 
the matter, unless Home one actually in posses- 
siou, and guarautoed possession by that order, 
came to complain to him that bis possesaion 
was threateued, or that he bad just been foroi* 
bJy turned out, and asked, in pursuBoce of that 
order, to be maiiiiained in poasersion. QUBEM 
V. Protao Chandra BaRCoah, 21 W.R. 
Cr. 2 

(285J—Crim, Pro. Code, 1872, $, 534| order 
under.—The foundation of an order under 
8. 534 should be the finding of the Court, to the 
efieot that the person io whose favor the order 
a made has been dispossessed of specific 
immoveable property by the use of oriminal 
force, which force formed a inacerial ingredient 
in the matter of a cnmiual coovtution. And 
when such a finding has been arrived at, the 
order should be lu terms to restore the person, 
who bad been so dispossessed to the property 
from which be bad been dispossessed. MOHUNT 
LUCHMl DA8S V. PALLAT LaLL> 23 W.R. Cr, 
S4. 

(2S6j^Crtm Pro. Code (1898), ss. 144, 145, 
435—Revisionaf powers of the Exgh Court,— 
Where there exists an order passed under s. 146 
(1) and io substantial compliance with the 
requirements oi the section, the High Court 
bad DO power in revision to interfere with the 
proceeding under ob. XII. Babban SINGH 
V. BaI/OCO 8INGH.4A.L.J. 91»A.V.N. 1907, 
80»«SCr. L.J 117. A.L-J. 272, A.W.N. 
1903, 102, A,W.N, 1904, 234, D i [R., 14 Or, 
L.J. 606 = 21 Ind. Cas. 477 = 16 0.0, 192.] 

(2371—Crim. Pro. Code, ss. 146, 436 (8)— 
Jurisdiction — Revision^’Powers of High Court, 
—Notwithstanding tbe provisions of a* 436 (3) 
of the Code of Criminal Procedure, tbe High 
Court basjurisdiotioD to call for tbe records of 
proceedings, purporting to bo prooeediogs under 
oh. Xil of the Code, If. in fact, no order in 
writing, suoh as is required by section 145 (1) of 
the Coda, has been passed by tbe Magistrate. 
BIEABI Lalv. CHaJJU. A.W,N. 1907,49=3 
A.L J. 272 = 2 Cr. L.J. 222. 

(298»—Crim. Pro. Code (1898), ss. 145, 435— 
Revtsion by High Court of order under s. 146, 
—Where tbe proceedings before a Magistrate are 
really within the purview of e. 145, the High 
Court cannot under a. 485 interfere in revision* 
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Dispute as to possession of immoveable pro¬ 
perty— concluded. 

Bur it can intorfFre where the proceedings merely 
ptirrr-rl to be undtr the section and disclose an 
espr< p-5e of powe-rs not conferrfd by it In re 
Ras'L Jamal, 7 Bom. L.R. 473=2 Cr. L.J. 
451. 

(iS3) —Critn. Pro. Code. 1898, ss. 145, 537— 
Par/ios %r‘ sent—NolJce not pasted—Irregularity 
— PlfftcL of order .—Where patties to proceeding 
under s. 145 of the Ci<de of Criminal Procedure 
had uolica of the proceedings and had their cases 
fully heard by the Magistrate, the order should 
not bo set aside in revision even though the 
provisions of the section were not strictly 
complied with and tho parties were not 
personally served and no notice was fixed at the 
disputed property. The object of the section 
merely is to prevent a breach of the peace by 
maintaining one or other of the parlies in possrs- 
sion. Debi Prasad v. shrodat Rat. 6 Cr. 
L.J. 332 = 4 A.L.J, 703 = A.W N. 1907, 265 = 30 

A. 41. (27 A. 206, R.) {R., 11 A.L.J. 586-» 14 

Cr, L.J. 277 = 19 lud. Cas- 709,] 

(290)—CWm. Pro. Code, 1898. ss. 145, 526, 
Letters Patent, cL. ‘29 —Power of High Court to 
transfer a case under s. 145.- A case under 

B. 145 of Grim. Pro. Code is a criminal oaee 
and the High Court has power to transfer 
the case under both s 526, Grim. Pro. Code, 
and cl. 29 of the Letters Patent. In re 
ABDMUOA SEGUND^N, 12 H.L.J. 881 = 2 
Weir 678 = 26 H. 188. 

See ACT XXVII OF 1860, 11 W.R. Cr. 23=2 
B.L.R. A. Cr. 27, 25 W.R. Cr. 16. 

See ACT I OF 1877, s. 9, 7 C.L.J. 547. 

See Cbimin.al Trespass, 2 N.w.P. 82. 

See HtoH Court, Jurisdiction of— 
Bbvisional powers of High Court, 2 C. 
293, F B. 

See PENAL CODE, e. 188. Rat. Un. Cr. C. 
904 = Ct. Rg. 14 of 1897. 

See SECURITY TO KEEP THE PEACE- 
GENERAL—POSITION OFPARTIES REQUIRED 
TO FURNISH Security, etc., 120 .W.N 606 
= T Or.L J. 403. 6 C L.J. 697 = 6 Ct.L J. 398 = 
350. 117 = 12 C.W N. 487, 5 N-L.R. 94 = 3 
lad.Cas. 64 = l0 Cr. L.J. 221. 

See SECURITY TO KEEP THE PEACE— 
Appellate court. 3 C W.N. 297. 

See Security to keep the Peace— 
BviDENCE and Procedure, a.W.N. i906, 
61 = 3 Cr. L.J. 323 = 28 A. 406. 

Difiqaallfication of Haglstratea. 

See Magistrate, Jurisdiction of. 

(1)—Crim. Pro. Code, ss, 628, 656.—The fact 
that a Magistrate applies to prosecute the peti¬ 
tioner for making false charges against himself 
is a disqualification within the meaning of 
B. 526, Grim. Pro Code, preventing him from 
going on with the criminal charge under s 506. 
S. 556 personally disqualifies a Magistrate, 
who, at tbo time be convicts the accused, 
applies for leave to prosecute him foe applying 


Disqualification of Magistrates— 

for a transfer on false grounds. RAM LaL v. 
KinG-Emperor, 2 L.B.R. 220. 

See Grim. Pro. Code (J898), s. 5-56, A.W. 
N. 1908, 95 = 5 A.L J 357 =7 Cr. L.J. 393. 

See jury, 7 C. 42 = 8 C.L.R. 273. 

See Magistrate, Jurisdiction op— 
- General Jurisdiction. 14 b. 672. 

Diatance. 

Of ten miles, bow to be measured— See BOM. 
ACT VII OF 1873, ss. 35, 37. Eat. Un. Ct. G. 
138 = Cr. Rg. 20.2-1879. 

Distinct Offences. 

See Joinder op Charges. 

See JOINT Trial. 

Sec Crim. Pro, Code, 1898, s. 35, 11 A. 393 
= A.W.N. 1389. 152. 

See Grim. Pro. Code, 1898, s. 233. 29 0. 
387 = 6 C.W.N. 550. 

Punishment how passed in respect of— See 

Sentence—CUMUL.4TIVB and separate 
Sentences, lac.P.L.K. Cr. i24. 

Distraint. 

See DISTRESS. 

See ACT VIII OF 1873, s. 45. 27 A. 499 = A. 
W.N. 1905, 74=2 A.L J. 219 = 2 Cr.L.J. 183. 

See Mad. Act II of 1864. s. 8, 16 M. 364 = 

1 Weir 422 = 3 M.L.J. 178. 

5ee Mad. ACT IV OF 1884, ss. 103. 111.9 
M. 429. 

See Compensation-General, 2i 0. 979. 

See Magistrate. Jurisdiction of—Mis- 
CBLLANEOUS. 22 C. 935. 

Power of Village Munsifi to distrain property 
outside bis jurisdiction for arrears of revenue in 
respect of laud within jurisdiction— See PENAL 
CODE, s. 183, 1 Weir 127. 

Removal of property already distrained 
no offence under s. 206, Penal Code— See 
Penal Code, ss. 206 , 406, a.w.N. I 888 . 237 . 

See Penal Code, s. 424 . 25 M. 729=1 

Weir 67, 

Obstruction to a distraint by a landholder, 
when tent is not in arrears— See RIOTING, 1 
Weir 44=1 Weir 56 = 8 M.H.C. App. ll. 
Unlawful distraint of cattle — See RIOT¬ 
ING, 13 M. 148=1 Weir 67. 

See Sentence—Pine. 20 c. 479. 

See Wrongful Distraint, 8 C.L.R. 204. 

Distress. 

See Distraint. 

(1)—Crim. Pro. Code (1861), s. 61— IHstress 
of immoveable properfp.—The law has provided 
for the distress and sale of immoveable property 
only for realising a fine, and there is no provi* 
sion by which immoveable property may be 
made liable. Regv. LalLU KarWAB, 8 B. 
H.C.Cr. 63. [F., 20 C. 478 ; R., 2 B. 564.] 

See Mad. Act II of 1864, s. 8, 16 M. 364 
= 1 Weir 422=3 M.L.J. 178. 
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Dlatreas—concluded. 

See Mad. ACT IV OF 1881, ss. 103, ill. U M. 
139. 

Recovery of acreaw of tax by, and sale of 
moveable property bsloneiug lo defaulter-- 
Duty of M-jgistrato—See U. P. ACT XV OF 
1883.s. 46. iix. lll = A.W.N. 1399, 20i. 

See COMPENSATION—GENERAL. 21 C. 979. 

Sec Magistrate, jurisdiction of — 
MISCELLANEOUS, 22 C. 935, 

Levy of Qua by—aoJ sale—See SENTENCE, 
PINE, 9 W.K. Cr. 60. 

Distress of joint moveable property and 
immoveable property —See SENTENCE—FINE, 
20 C. 178. 

Distrioc Board. 

AcquisuiOQ of right by, over laud adjacent 
to road how to be made—See BEN, ACT ill OF 
1885, 15 Cr. L J. 267 =23 lod. Cas. 476 = 19 C. 
L.J.635. 

Proprietary right of the—Over toad-side land 
—See BEN. ACT III OF 1885, 9. 140, 37 C. 671 
= ^ lod. Oaa. 931 = 11 Cr. L.J. 540. 


Dlilriot CesseB and Rural Police. 

See BUB. ACT II OF 1880. 

Diatrict Judge, Jurladiction of. 

(Ij-Crim. Pro Code (1882;, s. 476 and cA. 
XVI—Penal Code. s. 411—Disfricf Judge- 
Jurisdiction —A Diatnot Judge cannot order the 
arrest and proseouiioo of a person under s. 411 
of the Penal Code, since suon an order is oot 
aanotioned by 69. 195 and 476 of the Grim. Pro. 
Code. If during the trial of a case, it appears 
to him that aome one should be proceeded 
against under s. 411, he can make a complaint 
under ch. X'fl ol the Ctim. Pro. Code, if the 
Police have not already proceeded under oh. 
XIV. In re Vbnkatabauana. Rat. Un.Cr- 
Q. 518 = Cr. Rg S7 of 1890. 

(2)—Crim. Pro. Code, a. 195—Penoi Code, 
s, 196.—A Sessions Judge has power to try a 
person for an offence punishable under a. 196, 
I.P.Op.when he has, as District Judge, given 
sanolion for the prosecution under the provi- 
aions ol a. 195. Ctim. Pro. Code. QUEEN- 
EMPRESS V. 8ABAT CHANDRA BAKHIT, 16 C. 
166. P. B. [Pm 18 B. 3S0. ’p-W.N. 708, U. 
B.R. 1897—1901, Vol. I, 61.127 ; i?., 14 A. 354, 
3 Weir 613.] 

Report of ptooeaa-Betvet— Pcoaeoution institu¬ 
ted by District Judge on auoh report—Acquittal 

of accused—Prooeaa-aetvet—Liability to pay 

compensation —See OBIM, 

B. 360. 35 P.R, 1910. Cr. = 8 lad. Cas. 382-11 
Or. L.J. 634-196 P.L.R. 1910. 

See CRIU. PBO. CODE, 1698. s. 487. 16 0. 
131. 

See False evidbnoe, 6 A. 103. 

See SANCTION TO pboseodtb—Authori¬ 
ties Competent TOOBANT Sanction, ETC., 
3 B. 481,10 Bom. L.B. 95=32 B. 203 = 3 M.L. 
T. 170-7 Or. L,J. 120, 19 A. 131 -A.W.N. 
1897. 3. 


Diatrict Judge, Jurisdiction ot^concluded. 

See Sanction to prosecute—Condi* 

TIONS REQUISITE VOR GRANT OF SANCTION, 
BTC.. 6 A. L.J. 79G = 6M.L.T. 98, 16 A. 90 = 
A.W.N. It94, 9. 

Sen S NOTION TO PROSECUTE-REVOCA- 
TiON OP Sanction, 6 a.L J. 231-9 Cc. LJ. 
604^31 A. 313-2 Ind. Cas. 182. 

District Uagiatrate 

See ADDITIONAL DISTRICT MAGISTRATE. 

See Crim. Pro. Code, i8U8. s. 435. 

(1)—Criwi* Pro. Code, 5. 4 38 — Report by 
DxHrxct Magistrate against order made by Ses¬ 
sions Judge. — ll would be coutrary to every 
principle to allow a DistricCi Magistrate to 
reporc against an order of tbu StSsioDS Judge to 
woom he is aubordioatu. The words *'or other¬ 
wise'* in 0 . 438 were not intended Co confer upon 
a Magidtrate the power to question the pro* 
priety of an order of a Stssions Court and make 
a reference to the High Court upon that ground. 
Emperor V. Ja^jna Bai. 28 A. 91^2 A.L.J. 
889s2 Cr. L.J. S15«A.W N. 190S, 198. (9 A. 
362, 10 A. 146. 23 C. 249, R.) [F>. 13 Cr. L.J. 
714»16lDda Cas. 522^23 M.L.J. 732»12 M. 
L.T. 170*1912 M.W.N. 8X2; R., 36 A. 378*12 
A. L.J. 619 = 15 Cr. L.J. 407*23 Ind. Cas* 
1007, 8 Cc. L.J. 161 = 1 S L.R. 40.] 

Magistrates and Sessions Judges 
— Their position. —There is Dotbing in the 
Crim. Pro* Code which either authorises a Dis- 
trioi Magistrate to call upon a Sessions Judge 
for ezplaoatioDB or wbieb justifies a Sessions 
Judge in furnishiDg them. BlNDA 7. KING- 
PiMPEROR, i A. L.J. 393. 

(S)'^ Rower of i io pass enhanced sentence^ on 
ap eal, —Where the Deputy Magistrate eenteno- 
ed an accused to 16 days' rigorous imprison- 
ment and a line of Ets. 10, or, id default, to a 
further term of one we^k, and the District 
Magistrate, on appeal, altered the seolenoe to 
a fine of Bs. 50, or, in default, to one month’s 
rigorous imprisonment, held, that the District 
Magistrate's sentenoe was an enhanced one 
which he bad no power to do* Empress t« 
MadA. A.W M. 1887. 100. 

( 4 j —District Magistrate'^Jurisdiction to dis¬ 
pose of case outside British India. —A District 
Magistrate oannot legally dispoee of a oriminal 
oa$e at a place not in British India* QUEEN- 
Empress v. Maneelal, Rat. Un. Cr* C. 37& 
*Cr. Rg. 23 of 1636. 

{5)^Crim. Pro. Code, ss. 190, 192 and 436 
^District Magistrate transferring case to sub¬ 
ordinate Magislrate^Pcwer of District Magis^ 
irate to puss order relaiirxg to such case.^ When 
once the District Magistrate makes over a case 
for disposal to a eubordioate Magistrate, the 
case is out of his bands and he ie not oompetent 
to pass any order relating to it other than an 
order such as might have been made by him 
under oh. XXXIl of iheCode. BADHABULLaV 
BOY V. BENODE BEHaRI CHATTBRJBS, 80 0* 
M9. [B.* 82 0. 783»9 C.W.N. 810 ; D., 39 0* 
119*18 Cr* L*J* 488*16 Ind* Oae* 65.] 
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Dletpict Magistrate - continued* 

(6)— Pc70Pts of, to call for and examine the 
record ot nn)f ^lagxsiralc within hxs district — 
^^Ii»ivu'd\nuUj subordinate,"'meaning or m s. 434 
Crim, Pro. Co^7e.—The words “ immediately 
ruberfiinato" have mo re^^rence to ihe judicial 
powers vested ewber iu the Courts described as 
subordinate, or ii\ the Court to which they are 
described a? subordinate. All Magisterial 
O0]cers iu a district, except the Magi^'trate of 
the District, arc, within the meaning of s. 434, 
“immediately suhordioa^e'* to the ^lagistrate 
of the District* The Magistrate <•! the Dis* 
trict has power to call for and examine the 
record of any Magistr^ite within his district, 
for the purpose of satisfying himself as to the 
legality of any sentence or nrd(*r p issed, and as 
to the regularity of proceerling? of .vU'.'h Magis¬ 
trate. If be is of opiniou t b it the sentence or 
order is contrary to law, bo should forward the 
case, through the Sessions Judge, for the 
orders of the High Court. TUIMINAL CIRCU- 
LAH No. 2 OF 1867, 7 W R.Cr. Cir. 1. 

il)—Poxoer of Di^fricf Mngisfralc to direct a 
subordinate Maqistraie to dispose of a case in 
a particular uranner.—Although a Disiriot 
Magistrate may call up a case that is being 
tried by a subordinate Magistrate to bis own 
file or direct its trau'^fer to the file of any other 
Magistrate, he has no authority to order a sub¬ 
ordinate Magistrate to dispose of a case pend¬ 
ing in the Court of such subordinate Magis* 
trato in a particular manner* HIGH COURT 
Proceedings, 19th May 1981. no* ioo 2, 
1 Weir 288. 

(8) —Power o/, to give general instructions to 

subordinate Magistracy—Refusal of permission 
to pleader to conduct prostcucion. —It is compe¬ 
tent for the District Magistrate, in bis capacity 
of a principal Court of original criminal juris¬ 
diction in the District, to supervise the Courts 
subordinate to him and givegcneral instructions 
as to procedure, punishments and other matters 
of discretion. It is not improper for him to 
issue, if be considers that the too frequent 
appearance of pleaders for the prosecution in 
petty criminal oases is detrimental to the 
interests of justice, general instructions to the 
subordinate Magistracy on the subject of allow¬ 
ing pleaders to appear for the prosecution. 
Rada ram v. BUTA, 6 P R. 1909, Cr = 70 P.L. 
R, 1909 = 2 Cr* L J. 43 [R., 34 P. W.R. 1908, 

Cr, = 16 P.R. 1908, Cr. = 8 Or. L.J. 486.] 

(9) —Revistonai power o/^Improper discharge 
^Further inquiry —Crtm. Pro, Code (1882J, 
55. 435, 436 (6).—When a District Magistrate 
considers that an accused person has been 
improperly discharged, he can direct a further 
enquiry into such ofience as appears from the 
evidence to have been committed. QUEEN- 
EMPRESS V. GAUNG ZAUKKE, L.B.R. J893 
•-1900, 13S. 

(10) — Cases which District Magistrates should 
refrain front trying under their higher vowers 
— Crim, Pro. Code (1882), s$. 30. 34.—As 
a general rule, the cases which District Magis¬ 
trates should refrain from trying under their 


District Magistrate— continued, 

higher powers are those in which a sentence 
more severe than a District Magistrate can 
inflict under s. 34, Crim. Pro. Code. 1882, 
appears to be called for, if the ofience charged 
bo established, and secondly those cases in 
which the issues are so complex, or the diffi¬ 
culty of ascertaining the true facts or of correct¬ 
ly applying the law to them so considerable, as 
to make a trial before a Sessione Judge with 
the aid of assessors clearly more appropriate 
than a trial before a District Magistrate. SAW 
Kaduv. Queen-Empress, L B R. 1893-1900, 
219. 

(11) —Tender of pardon by a District Magis^ 
trate to an accomplice — Trial ot the case by the 
same Magistrate — Cri7n. Pro. Code (1882), 
5. 337.—In Lower Burma, a District M.%gis- 
trate, who tenders pardon to an accused person 
and examines him as a witness under the 
provisions of 8. 337, Crim. Hro. Code, cannot 
himself try thecase. Nga SawWa v.QUBEN 
Empress, L B.R* 1893—1900, 323. 

(12) —Crim. Pro. Code, Act X of 1872, ss. 295, 
296—Acquittal by Sessions Judge — District 
Magistrate's report to High Court. —A Dietriofe 
Magistrate has no power, under ss. 295. 296 of 
tb^ Crim Pro. Code, to report to the High 
Court a case which he coDSiders as an impro¬ 
per acquittal by the Sessions Judge in an appeal 
from a conviction- EMPRESS v. GUMANI, A, 
W.N. 1882, 13S. 

(13) —Application for disclosure of n<xme of 
informants— Held that an application that the 
District Magistrate may be ordered to give up 
to the applicant the name of the person who 
supplied ioformatioD whiob Jed to the appli¬ 
cant's prosecution, would not He. Zn the 
appZicaftono/MAKHAN Lal, A.W.N. 1887,301. 

(14) -^PoM;er of^ to withdraw a maintenance 
case from a subordinate Magistrate. —S. 628, 
Crim. Pro. Code, applies to proceedings under 
s. 488, Crim. Pro. Code, and a District Magis¬ 
trate is, therefore, competent to withdraw such 
proceedings from a Magistrate subordinate to 
himself. Ghulam Rukia V. NIAZ Ali, 5 P. 
R. 1905, Cr. = 85 P.L.R. 190S = 2 Cr. L.J. 40. 
(19 P.R. 1903 = 25 B. 179 = 28 C, 709, R.) 

(15) — Reference under s. 346, Crim. Pro. 
Code, 1898—Bis powers to convict on evidence 
recorded by the referring MagxsiraU' — Crim. Pro, 
Code (1898), 59. 346, 350.—Where a first-class 
Magistrate who heard a case was of opinion 
that the accused deserved a more severe punish¬ 
ment than he was competent to inflict, and 
submitted the proceedings to the District 
Magistrate under s. 346, held, that the District 
Magistrate could not convict the accused on 
the evidence recorded by the first class Magis¬ 
trate, even though the accused waived their 
right reserved to them under provisr'(aj to 
s. 350. Muhammad v. emperor, 29 P.R. 
1905, Cr.=2 Gr. L.J. 369 = 91 P.L.R. 1905. 

(16) — Reference under s, 349, Crim, Pro. 
Code^ 1898—Por<;ers.—8. 349 governs the powers 
of a District Magistrate to whom a oase baa 
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District Magistrate— 'Continued. 

been rsfecied by a sooood olaas Magistrate foe 
awarding a severe puDisbrnent. ALLAH 
BaEHSH V. EMPllCSS. 12 P.R. 1903, Gr. = 163 
P.L.R. 1903. (10 P.K. I8bl, Cr.. R.} 

(17)—Crim. Pro. Code (1861). ss. 427, 434— 
Illegality cominided by subordinate Magistrate — 
Duty of District Magistrate to refer case to High 
Court. —Where, on ao appeal from a coavictioo, 
the District Magistrate la of opioioo that the 
Magistrate who tried the case bad no jurisdic¬ 
tion to try it, and that an illegality has, there¬ 
fore. been committed, bo should refer the case 
to the High Court, under s. 434, Crim. Pro- 
Code. He is not competent himself under 
s. 427, to annul the conviction and sentence, 
and direct the commitment of the accused. 

Beg. V. 0HANVB8ATA bin Chanbasaya. 5 

B. H.C, Cr 65. [0., 7 B.H.C. Cc. 72-) 

See Acquittal, U.B.H. 1992—1896. ii. 
Withdrawal of case by— See ACT XI 
1874, 8.6, 8 C 851. OP 

Illegal practising by a pleader—Jurisdiction 
of District Magistrate to punish— See ACT 
XVIII OP 1879, S3 10, 32, 4 A 375. 

Trial by, of European British subject with 
a jury—Power of. to refer case to High Court 
on dissenting from verdict ofjury —iJre ACT 
in OF 1884, 5. 8 (6<. 9 A. 420 = A.W.N. 1887, 
39, 

See ACT XIII OP 1889. s. 7, Rat. Uo. Cr. 

C. 849 = Cr. «g. 16 of 1896- 

See ACT IX OF 189i. s. 52, 32 M. 303. 

See BOM, ACT VII OP 1867. s- 16. Kat. Un. 
Cr. C. 478»Ct. Rg. 41 of 1889. 

See BOM. ACT II OP 1890, s. 52, 4 Bom. L. 
B.459. 

Religious procession—Exhibition of an emb¬ 
lem—Vyasantol emblem—Lingayats—District 
Magistrate—Order permitting the carrying of 
emblem—High Court-Reversionary powers— 
See BOU. ACT IV OF 1890, s. 44,12 Bom. L.R. 
1029 » 8 Ind.Cae. 747. 

See PUN. ACT IV OP 1872, s. 45, 9 P R. 
1907, Or. = 36P.W.R. 1907-6 Cr.L.J. 379 = 
42 P.L.R. 1908. 

Position of— See U.P. ACT XV OP 1863, 
B. 69. 8 A. 677-A.W.N. 1886. 267. 

See APPEAL. General. 5 B.H.C. Cr. 8. 

See OHARQB—Withdrawal of chabob, 
2 Weir 258-iWeir 652. 

See Commitment to Sessions Ooubt, 
9 Bom. LR. 226 = 6 Cr.L.J. 213, 15 M.L.J. 
378 = 2 Cr. L.J. 744, Rat. Un. Cr. 0. 899. 

JurisdiotioD of District Magistrate to 
transfer case sent to him—Sss COMPLAINT— 
Pboobdubb on BBOBipr OP Complaints, 
4 B.H.U. Cr. 80. 

See OBIU. Fbo. GODB. 1898. ss. 10, 12, 
82 M. 80S. 

See ObiM. Pbo. CODE, 1898, ss. 10 (2), 12, 
888, 84 0. 918=6 Or. L.J. 860. 


District Magistrate— confinusd. 

See CRIM. PRO. CODE, 1893, es. 17 (I) and 5, 
13 M.L J. 272. 

See Crim. Pho. Code. 1898, ss. 30 and 436, 
60 P.L.R. 1901. 

Powersol—SeeCBIM.PRO,CODE, 1898, 8.1C4, 

1 A L.J. 607. 

Jurisdiotion of District Magistrates to trans¬ 
fer proceedings to subordinate Magistrates—See 
CRIM. Pro. CODE, 1893, 8. 107, 31 C. 350, 
Power to transfer necurity case against person 
residing outside distiici—See CRIM. PRO. 
CODE, 1898, 88. 107 (2i and l92. 24 A. 151 = 

A. W.N. 1901, 203. 

Sentence of imprisonment by—Subject to 
oondrmatioD by Sessions Judge—Confiematioo 
by latter—Legality—Proper procedure under 

B. 123. els. 2 and 3—Gist of s. 123, ols. 2 and 3 
—Reference under s. 123—Duty of Se-ssions 
Judge to weigh evidonco— See CRIM. PRO. 
Code, 1898. s..5. no, 123, 29 P.R. I9l0, Or.= 
196 P.L.R. 1910 = 8 Ind. Cas. 396=11 Cr.L.J. 
637. 

Whether District Magistrate can cancel 
surety-bond accepted by ^u^ordlnals Magistrate 
—See Crim. Pro. Code. 1898, ss. llO and 
125. 29 C. 456 = 6 C.W N. 291. 

District Magis rate's power to cancel bond 
for keeping the peace— Ste CRIM. PRO. CODE, 
1898, s. 126, 32 C. 948 = 9 O.W.N. 860 = 2 Cr. 
L.J. 650. 

Power of, to take proceedings under s. 145. 
Crim. Pro. Code, alter such refusal by subor¬ 
dinate Magistrate to act under same-See 
CRIM. PRO- CODE. 1898, 69. 145 and 437, 29 

C. 242-6 C.W.N, 290. 

See CRIM. Pro. Code, 1898, ss. 193, 195, 
465, 471. 476, 9 Or. L J. 180= 1 lod. Cae. 220. 

Is only Magietrato to whom police are sub¬ 
ordinate-See CBI.M. PRO. CODE, 1898, 8. 195, 
6 0 0 . 1 - 

Power of — to order further enquiry — See 
Crim. pro. Code, 1399, ss- 369, 437, 28 0. 
102 . 

See Crim. Pro. Code, i898, b. 417, U.B.R. 
1892—1896. Vol. I. 47. 

SeeOBiM. Pro. Code, 1898, ss. 428, 437, 
439, 6 O.L.J. 261 = 6 Cr. L-J. 367. 

Power to order oommitment-See CRIM. 
Pro. CODE, 1898, 8. 436, 26 A. 664-A.W.N. 
1904, 126=1 A,L.J. 292. 

See CRIM. PBO. CODE, 1898, 8- 437, Rat. 
Un. Cr. O. 213. 12 A. 434-A.W.N- 1890, 99- 

See OBIM. PBO. CODE. 1898, 8. 488 (1). 

2 Weir 564. 6 Bom. L.R. 1099. 

See CRIM. PRO. Code, 1898, s. 615, U B.R. 
1892—1896, Vol. 1. 76. 

See Cbim. Pro. Code. 1898, 8. 626 (1 to 8)» 
Rat. Uo. Cr. 0- 34. 

Power of Dintriot Magistrate to order far¬ 
ther enquiry—See FUBTBER ENQUIRY. 2 L, 
B.R- SO. 

See FDRTHBB ENQDI&Y, 10 0- 268. 
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District Magistrate -contmuei. 

See Ure.H CouKT. Superintendence and 
P o^Vl•;l{.s OP. 0 M-L I’. 2.-53. F.B.=9 Cc. L.J. 
10-2=19 M L.J. If(7 = a2 M. 220=1 Ind. Cas. 
22S. 

•Jurisdiction to trv charge of murder —Si’c 
M.VOISTRATIO, JURISDICTION OF —COMMIT¬ 
MENT TO Sessions Court, 5 C.P.L.R. Or. 
38. 

See Magistrate, Jurisdiction of — 

COMMITMENT TO SF.SSIONS COURT. 2 N.W. 
P. 13-2. 

5^6 Magistrate. Jurisdiction of — 
Transfer of Cases - Reference to 
OTHER JI.AGISTRATES, ETC., 10 C. 551, 18 C. 
75. 

Withdrawal of cak? by Diz^trict Magistrate 

— See Magistrate, Jurisdiction of — 
Withdrawal of Cases, 6 C. 85i. 

See M.-mntenance, 0 B. 40. 

See Pardon. 140 P.L.R. 1901. 

See PWES, L.B R. 187-2 — 1892, 620. 

Power of. to recuusidec evidence or to 
direct new oiitiuir.— See REFERENCE TO 

HIGH Court, i l b r an. 

See Reference to high court, Rat. 
Ud. Ct. C. 133. 

Revisional powers of Sessions Judge and 
District Magistrate—See REVISION—MISCEL¬ 
LANEOUS Cases, loi P.L R. 1903. 

See REVISION—Miscellaneous Cases, 
Rat. Ud. Cr. C. 499 = Cr. Rg. 11 of 1890- 

Power of. to order revival of proceedings 
against dischAfged accused—See REVIVAL OF 

Criminal proceedings, i c. 282 = 26 W.R. 
Ct. 30. 

Revocation of sanction by the Sessions 
Judge—Granting of (resb sanolion by. validity 
of—See Sanction to prosecute—Grant 
OP fresh sanction, 1 A.L.J. 395. 

See sanction TO prosecute—authori¬ 
ties competent TO GRANT sanction, ETC., 
Rat. Un. Cr. G. 6il = Ct. Rg. 35 of 1890. 27 C. 
482 = 4 O.W.N. 574. 3 N.L.R. 50 = 5 Cr. L.J. 
432. 

Sanction by, as bead of the police—Powers 
of the High Court—See SANCTION TO PROSE¬ 
CUTE—AUTHORITIES COMPETENT TO GRANT 
SANCTION, ETC., 27 A. 292 = 1 A.L.J. 697 = A. 
W.N. 1904, 231. 

See Sanction to prosecute—Revoca¬ 
tion OF sanction, 24 P.W.R 1908, Or. 

See SECURITY FOB GOOD BEHAVIOUR, 12 
C.W.N. 299 = 7 C L.J. 177 =35 0. 243 = 7 Ct. 
L.J. 146. 

Jurisdiction of. to make second enquiry 
against discharge in security case—See SECU¬ 
RITY FOR GOOD BEHAVIOUR, 6 O.C. 262. 

See SECURITY TO KEEP THE PEACE— 

Cancelling order and discharging 
SECURITY, 12 P.W.R. 1903, Or. = 7 Cr. L.J. 
948. 


District Magistrate — concluded. 

See Sessions Judge. Jurisdiction of, 17 
M.L.J. 133 = 2 M.L.T. 24 = 5 Cr L.J. 1S2. 

See Transfer of Criminal Cases — 
Grounds for transfer—Notice, Rat. 
Ud. Cr, C. 460. 

See Transfer of Criminal Cases — 
Transfer by other Courts, 8 C.L.J- 241, 
2 L.B.R. 80. 

See Transfer of Criminal Cares - Mis¬ 
cellaneous Cases, 11 C.w N. 3i6=5Ct. 
L.J, 112. 

District Magistrate and Collector. 

(1)— Dn'ies and responsibilities o/— Executive 
acts, legnlitu o/.- The Magistrate and Collector of 
the uis'.i-ict,being for most purposes th** principal 
lepreseatative and admiuistrator of the law in 
the eyes of the people of the District, a position 
of great power and great respoosibilily, it is of 
supreme importance that hia acts should be 
examples of equal iustice, rigid impartiality and 
obedience to the law. GOPINATH PARYAH v. 
Empress. 2CLJ 353 = 10 C.W N 82=3 Cp. 
L J. 169. [R.. 10 C.W.N. 322, 12 C W.N. 

727J. 

District Magistrate, Jurisdiction of. 

See DISTRICT MAGISTRATE. 

DISTRICT MaOISTRATE, POWERS OP. 

District Magistrate, Powers of. 

(1) -Criw. Pro. Code. s$. 192.202.203 and 

204—Power of District Magistrate to interpose 
in trials before subordinate Magistrates loilhoxtl 
transfer to his own Court.—Where the com¬ 
plaints were not made to the District Magis¬ 
trate, nor bad the cases based on those com¬ 
plaints been withdrawn to bis Court by any 
order, but they were in the Court of the Joint 
Magistrate, held, that the District Megistrate 
had no authority to interpose in the trial of 
these cases, and therefore could not direct 
judicial enquiry by another Magistrate before 
the issue of processes, so as to postpone the 
trials. HeZd. also, that it was very question¬ 
able whether such order could be passed, even 
if the cases bad been withdrawn tn hie Court 
for trial. JHUMUCK Jha v. Pattuk MaN- 
DAL. 27 C. 798. [D., 39 0. 119= 13 Cr. L-J. 

433 = 15 Ind. Cas. 65 ] 

(2) — Criticising decision of a superior Court- 
Procedure where Sessions Court's decision may 
require revision- —It is irregular for a District 
Magistrate to critioise the decisions of a supe¬ 
rior Court. He should, if be considers that 
any decision of a Sessions Court needs revision 
by the Court of the Judicial Commissioner, 
take the necsssary steps to get the Government 
Advocate to move the Court of the Judioial 
Commissioner to call for the oa«e in revision. 
Queen-Empress v. Noa shwe Thauno, 
L.B.R. 1893—1900. 3ll ; Queen-Empbf.SS v. 
Noa Kya BU. L.B.R. 1893-1901, 811. 

(3) — Power of District Magistrate to direct a 
Subordinate Magistrate fo dispose o/acusfl_»» 
a particular manner.— Although a District 
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Olatriot Magistrate, Powers of—concluded. 

Magistcato may oall up a caso (bat is being 
tried by a subordinate Magistrate to his own 
file ur diroot its transfers to (be file of any other 
Magistrate, he has no authority to order a sub¬ 
ordinate Magistrate to dispose of a case pending 
in the Court of such subordinate Magistrate in 
a particular manner. tllUH COURT PRO- 
CEBDINOS.IDTH MAY 1881, No. 1002,1 Weir, 
28S. 

Power of District Magistrate to revise order 
granting bail —See Bail. 22 B. S49. 

See Further enquiry, 6 M.L.T. 157. 

Whether District Magistrate can refer to High 
Court on rcjeolion of appeal by Sessions Judge 

—See Reference to High Court, i8 C. 
166. 

See Reference to High Court, 8 Cr. 
L.J. 161 = 1 S.L.R. -10, Cr. 

See BOM. REG. XII OF 1827, s. 19, Rat. Un. 
Cc. C. 4dO = Cc. Rg. 59 of 1889. 

See BOM. REG. XXI OF 1827. Rat. Un. Cc. 
C. 62 = Cr. Rg 18-1-1872. 

See SANCTION TO PROSECUTE—AUTHORI¬ 
TIES COMPETENT TO GRANT SANCTION, ETC., 
19 A. 12I = A.W.N. 1897, 2, 9 Ct. L J. 181-1 
Ind. Gas. 220. 

See Sentence—Powers op appellate 
COURT—ALTERATION. Rat. Uo. Cc, C. 131 = 
Or. Rg. 6-9-1877. 

See Transfer of Criminal Cases— 
Transfer liY other Courts, Rat. Un. Cc. 
0, 963 = Uf.. Rg. 18 of 1898, 

District Municipal Improvetneots Act. 

See BEN. ACT HI OF 1884. 

Diatplot MunlcipalitleB Acta. 

See Ben. act V OF 1876. 

See BEN. ACT HI OF 1884. 

See BOM. ACT VI OF 1873. 

See fiOM. ACT 11 OF 1884. 

See Bom. act ill of I90i. 

See BUR. ACT XVII OF 1664. 

See BUR. ACT 111 OF 1898. 

See C.P. ACT XI OF 1873. 

See C.P. ACT XVlII OF 1989. 

See Mad. ACT IV OF 1884. 

See MAD. ACT ill OP 1897. 

See Pun. act IV oP 1873. 

See Pun. act XX of I89i. 

See U.P. ACT XV OP 1873. 

SeeU.P. ACT XV OF 1883. 

See U P. ACT 1 OF 1895. 

See U.P. ACT I OF 1900. 

-Diitriot HuntcipalitleB AmeDdment Aota. 

See BOM. ACT II OF 1884. 

See Mad. Aot III of 1897. 

See U.P. ACT 1 OF 1896- 

Olatrlok Mniulff. 

See Obim. Pbo. Code, 1898, ss. 496, 439 
(1 to 4), 440 and 476. A.W.M. 1889, 99. 


District Police Act. 

See BOM. ACT VII OF 1867. 

See Bom. ACT IV OP 1890. 

See U.\D. ACT XXIV OF 1859. 

District Registrar. 

Complaint to District Registrar — See 
S ^NCTION TO PROSECUTE -CON DITIONS 
Requisite for gr-.ntof s.-vNCTIon, etc., 
2C.L.J. 619 = 10 C.W.N. 222 = 3 Or.L.J, il2. 

Disturbance. 

What constitutes—See PENAL CODE, s. 296, 

1 Weir. 259. 

Divisional Court. 

Powers of—to direct rule to be issued against 
an advocate—See LETTERS P.^TBNT—LET¬ 
TERS Patent, i 860 , Madras, s. 10 , 10 M. 28 , 
F.B. 

Diviainna) Magistrate. 

CViHi- Pro. Code (186t), ss- 273. 277 l = ss. 
192, 349 01 the Cade of l 69 S)—£ie}ennce lo XHw»- 
sional Magistrate under s. 277— His duly.—lo- 
a case relerted to a Divisional Magistrate under 
8.277, no IS bound to form bis own judgment 
and pass sentence. HIGH COURT 
INGS, 8 TH NOVEMBER, 1870, NO. 1971, 2 Weir 
424 = 5 M.H.C 43, App. [F-. 2 Weir, 424.] 

Division Bench. 

See HIGH COURT, JURISDICTION OF. 

See ACTXVllI OP 1879,3. 36. A.W.N. 1908. 
279 = 6 A.L.J. 22-31 A. 59 = 9 Cc, L.J. 59- 
1 lud. Cas. 143. 

See PULL BENCH, 2 A. 218, P-B. 

See REFERENCE TO.HIQH COURT,15.B. 469. 
See Review, Rat. Uu. Cc. 0. 791 -Cr. Rg. 
49 ot 1895. 

Divorce. 

See BUDDHIST LAW—DIVORCE. 

See Mahombdan Law—Divobob. 

See Maintenance. 

( 1 )— Divorce on mere caprice of party. —There 
is no right of divorce on the mete eapeies of a 
Burman Buddhist husband or wife. NOA NWB 
V. Ml BU Ma. L.B.R. 1072-1892, 391. 

Deed of—, a valuable security—See POB- 
OEBY, 11 W.B. Cc. 15. 

See HUSBAND AND WIFE, 7 B. 180. 

Registration of false—See PENAL CoDB, 

8 . 419. 17 C. 606. 

See PENAL Code, b. 494, 6 B. 136. 

Kbatiks—Low olaes Bodras— Legality ol 
divorce among tbem^See PENAL CODE, 6 . 498, 

31 P.W.R. 1914, Cc. = 19l P.L.R. 1914=16 
Or. L.J. 539 = 24 Ind. Cas. 947. 

Petition foe—Allegations made in petition 
—Defamation— Dnglisb X<aw—See PBMAD 
CODE, a. 499, exoep. 9, 5 8 .L.B. 183=18 ’ 
Ind. Ga8.217=18 Ot. L.J. 95. 
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Document;. 

See F.\LSI3 DOCUMENT. 

S<c FOliOEHY. 

Sc-i issi'ECTioN OF Documents. 

See OFFENCES KKL.\T1NG TO DOCUMENTS. 
Ste {PRODUCTION OF DOCUMENT. 

See PuRLic Document. 

(!'—Docuvients found in possession of accused 
— AdmissibtUtp, —In order lo render docutnents 
fouQtl in the possession of a person admissible 
a^tinst him as proof of tbcie contents, it is 
necessary to show that such person has in 
somo manner identified himself with, or in 
other words, has, by any act, speech or writing, 
manifested a.j acgaaintancc with, and know¬ 
ledge of, the contents oi all or any of the 
documents. The rule would apply more 
strongly where, as in this case, some cf the 
papcr.s and letters were received by, aud others 
written by, the person against whom they are 
sought to be used, LaLIT CHANDRA CHAND.A 
CHOWDHRYv. Emperor, 39 C. 119=1S Ind. 
Cas. 6S»13Cr. L-J. 433. (1638, S Cl. and Fm. 
670, 702, 37 C. 467, F.). 

Not formally exhibited, though in posses. 
sioD of Court—Duty of Court — See BOM. ACT 
IV OF 1887. s. 7. 3 S.L.R. 84*3 lad. Cas. 895. 

PecsoD present in Court—If compellable to 
produce documents— See CriM. Pro, CODE, 
1899, 3. 476, 14 0,L J. 120*11 lad. Cas. 794 
*12Cr. L J. 450. 

Making of document, meaning— See PENAL 
Code, s. 464, 7 C, 352*8 C.L.R. 572. 

Fact that person hliog dooument is interested 
in establishing its contents does not raise 
presumption that he filed it knowing it to be 
forged— See PENAL CODE, sa. 465, 466, 471, 
474. 13 Cc.L.J. 419 = 15 lod. Cas. 81=17 C. 
W.N. 94. 

See PENAL CODE. s. 477, 12 M. 148=1 Weir 
S63. 

Putting in, in the cross examination of prose¬ 
cution witnessc-s does not give the right of 
reply to the prosecutor— See REPLY, RIGHT 
OF. n Bom.L.R. 177=9 Ct.L.J. 284 = 1 ind. 
Cas. 260. 

DocunieDt, InspectioD of. 

See INSPECTION OF DOCUMENTS. 
Document, Production of. 

See Production of document. 

See Contempt of Court, 12 b. 63. 

Domeatio Servants. 

See ACT XIII OF 1859. I Weir 688. 

See ACT XIII OF 1859, s. 2. 1 Weir 689. 
Dominoes. 

See Bub. Act I of 1899, s. 4, 8 Ind. Cas. 
451 = 3 Bur.L.T. 66. 

Doors. 

Attachment of—of bouses, validity of—See 
Mad. Act IV of 1884, s. 103. 13 M. 618= 
1 Weir 730. 


Double Conviction. 

See Conviction. 

(1) —Penal Code, ss. 471, 474—Conviefions 

under both sections. —An accused should not be 
convicted both under s. 471, I.P.C.. for usiug 
certain forged documents, and under s. 474 for 
having the same documents in bis possession. 
Queen v. nuzur alt, 6 N.W.P. 39. [F., 15 

lud. Cas. 81 =13 Cr. L.J. 449; Appl., 6 N.W.P. 
29.S; Cited, 111 P L.R. 1904 = 14 P.R.1904, Cr.] 

(2) —Penal Code, ss. 330 and 215— Double 
conviction for theji and receiving illegal gratifi¬ 
cation for the restoration of stolen property, 
validity of — Crini. Pro. Code (1698;, s. 235.— A 
man committed a tbett oi bulls, was in possess 
sion thereof aud afterwards received illegal 
gratification from the owner of the bulls under 
the pretence of getting back the stolen bulls 
and did return the stolen bulls to the owner. 
He was convicted of ofiences under ss. 360 and 
215 of the Penal Code. Held per Fox, C. J.. 
and Harlnoll, J., that the convictions both 
for theft and the receipt of illegal gratification 
were illegal, inasmuch as. a man who is con¬ 
victed for the latter ofience cannot be said to be 
guilty of the former ofieoce, because be would 
not band himself up to justice, for the oQcnce 
of theft. He can be charged aUcrnatively, 
either with the ofience oi ibeft or receipt of 
illegal gratification or only with theft or receipt 
of illegal gratification as the case may be. Per 
Irwin, J.. contra A thief, who returns the 
stolen property in consideration of a payment, 
is legally liable to a double conviction under 
ss. 379 and 215. Penal Code, although such 
conviction may be opposed to natural justice- 
Id such cases, although the double convictions 
may be legal, double sentences are improper 
and unjust. NO.v TWBT PE alias Bh.aW 
GALE V. EMPEROR, 14 Bur. L R. 67. 

See ACT XI OF 1878, s. 19 (c), 3 L.B.R. 
218, F.6. 

See ACT XXII OF 1881, ss. 39 and 41, L.B. 
R. 1872—1892, 350. 

See Bur. ACT I OF 1899, ss. 11, 12,1 L.E. 
R. 178. 

Where ofience made up of parts — See 
Pen.al Code, ss. 71, 379 and 457, Book Cir. 2 
of 1664, Oudh. 

See Penal Code, ss. 379 and 429, L B.R. 
1893—1900. 633. 

Doubt. 

See BENEFIT OF DOUBT. 

(1)— Lenient sentence when accused's guilt 
doubtful.—h Magistrate in doubt as to the guilt 
of the accused should not compromise bis donbts 
by passing a lenient sentence. His best atten* 
tion must be given to the question whether the 
doubt, after a coneideratioo of all the evidence, 
is a reasonable doubt. QueeN-EUPRESS v. 
Ml SHU Kadir, L.B R. 1893—1900, 198. 

Drain. 

ObstruotioD of—by tree blown down—SeO' 
BEN. ACTIIIof.1864,8. 57, 3 W.R.Oe.33. 
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DraiD-^concluded. 

Obstruction to—Ramoval—Limitation,— See 
Ben. act III OP 18B4. sa. 218, 363,1 C.W.N. 
492. 

Drainage. 

See BEN. ACT III OF 1899, as. 299, 574, 8 
Ind. Cas. 706=»13Ct. L.J. 327 = 18 O.W.N. 
412. 

Drainage, Northern India Canal. 

See ACT VIII OP 1873. 

Drainage Water. 

Right to—See PENAL CODE, ss. 425, 23. 
1913iM.W.N. 179=19 ind. Caa. 305 = 14 Cr. L. 
J. 209. 

Dramatic PerformanceB. 

See ACT XIX OF 1876. 

Driving. 

Rocklesa or neKligent driving—Rule of the 
road—See BOM. ACT II OF 190i. s. 2, 13 Bom. 
L.R. 126 = 9 Ind. Cas. 945 = 12 Cr. L-J. 167. 

Drag. 

Administering drug without due care and 
caution—BBeot— See PENAL CODE, ss. 304, 
304-A, 15 C.LJ. 512=13 Cc, L.J. 195 = 14 Ind. 
Cas. 195 = 16 C.W.N. 1065 = 39 C. 855. 

Druukeoneee. 

See INTOXICATION. 

Imputation of knowledge to voluntary drunk¬ 
ard—S«e PENAL CODE, ss. H5. 96. 387,399. 
6 L.b.R. 100 = 5 Bur L.T. 193 = 17 Ind. Cas. 
800 = 13 Cr. L.J. 864, F-B. 

Efieot of—See Penal CODE, ss. 302. 304 
(first part), 12 Or. L.J. 524 = 12 lud. Cas. 
292 = 4 Bur, L.T. 263. 

See PeN.'KL Code, SB. 322, 325, U.B.R. 1911, 
4th Qr. 105=15 Ind. Cas, 311 = 13 Cr. L J. 
471. 

See Unboundness of Mind, 29 C. 493=6 
C.W.N. 506. 

Dumb PenoD. 

See Deaf and Dumb person. 

Daolop’e Proclamation. 

See KHOTI KHASai LAND. 18 B. 670. 

Dnress. 

(1) — Imprisonment-Avoidance of contract.— 
In England, the mere faot of imprisonmenl le 
nob deemed sufficient to avoid an agreement 
made by one who ie in lawful custody under the 
tegnlar piooees of a Court of competent jurisdic¬ 
tion, where no undue advantage is taken of the 
sitnation of the party making the agreement. 
But in a oonntry in which there is no settled 
system of law or procedure, and where the 
Judge is inveeted with arbitrary powers, 
imprisonment may in itself amount to doceM 
suob as will avoid a oontraob entered into by 
the prisoner with the view of obtaining relewe. 
MOONCt 8HOAY ATT V. KO BYAW, 1 C- 880- 
SI.A. ei=3 8ar. 887. 

166 


DnreSB—conclttdfid. 

(2)—Sonlrocf inade under threat of criminal 
complaint. •~Whore a defendant pleads that a 
ooniract was executed under compuleiim and 
inlimidatioDi it is not sufficieot for him lo 
prove that it was executed from fear of a crimi¬ 
nal ocniplaiot, as ibat might have been a pro" 
per fear, and not simply a bodily fear imposed 
on bim. in order to bis doing that which he 
would not of his own free will have done. 
KUftlOLANATH SEIN V. BBHABBE XANT 
Roy, 11 W.R. 314. 

Duty of Uagistrate. 

See Magistrate, Duty of. 

Duty on Opium and Spirits. 

See BOU. REG. XXI OF 1827. 

Dying Declaration- 
See Evidence. 

5m Evidence act. 1972, s. 32. 

(1) —Dijinii deelaraiion—Record t>/, by Afapts- 
Iraie— Not proved by slalenuntof Magislrale— 
No fvide7tce —Evidtnce Act, s. 32—A dying 
deolataiiou recoroed by a Magistrate cannot be 
accepted in evidence, when it has not been 
proved by taking the statement of the Magis* 
irate. GH.tZl v. CROWN, 17 P.R. IBll, Cr. 
= 239 P L.R. 1912 = 14 Cr. L.J. 131 = 18 Ind. 
Gas. 883. 

(2) — Dying declaration—Fuller than the evi¬ 
dence Of wuntsses who heard the stiitenient— 
Retrial—Made of proof of dying declaration— 
aamissiLiiity in evidence of slatemeni tn ivrilin^ 
made bj;deceased—S. 32. .Evidence Act- —Where 
the dyiug statement of the deceased, as beard 
by tbt wiinesses who speak to it, was apparently 
much luller than what the record of their 
depositions would ehow, and where apparently 
the Sessions Judge bad not recorded all that 
they said on the point, held that a retrial naust 
be ordered, It is ot the utmost importance 
that evidence as to the dying declaration should 
be as exact and as lull as possible. When what 

1 is sought to be proved is the verbal etatemenb 
of a dyiog person, the proper and legal mode of 
proving it is by eliciting from the person, who 
heard the deceased make the staremeut, what 
the deceased eaid. U the statement was taken 
down in writing by the witness or by some one 
in the pieseooe of the witness, the witness 
would be entitled to refresh his memory, if he 
80 wanted, by referring to such writing ; other- 
wise the writing itself is not relevant unless it 
is in the nature of a deposition taken in the 
presence of the accused. Where the deceased 
dictated bis statement and it was taken down 
and he Chen signed the statement after being 
satisfird as to its accuracy such writing may be 
regarded as a statement of the deceased ia 
writing admissible under s. 32, Evidence Aot. 
But even if what was stated was taken down by 
some one in writing and signed by the deceased, 
that would notdebar a witness who beard the 
statement from proving it independently of the 
writing. And ordinarily it would be desirable 
lo have on record what the witneas is able te 
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Dymg D ^c'Q.v action ^concluded, 

repr.^duce fnoi mcinory what ho heard the 

in ^iJitioii to the writing iu 
wbK’b • h-i *<^1'cm'Ht wa*« t^kon dov9D PUBLIC 
PrcoSKCU roK V. RMiA N \GI Rrddi, U M. 
L T 21-^^ »912 M W N 405^22 M L.J. 453 = 
13 Or LJ. 463=15 Lid Cas 308. 

( j' -Evid>'nc.' Act, $• '^/i^DepoUtion—Prjol 
r^f fiyiKQ dfcliraitOK'^Crvti. Pro Code (l>382>. 
s. I6i —Whe*'e the dying declaration of a 
drr'ei3''d p-‘r5ou laki'^n dowo in writing by a 
Head CoListablr'' aimissible to eviJeace under 
H. 1(32, Criru. Pro. Code, tho proper course is 
to put in the docucoeiil itself and have it form¬ 
ally proved by that officer and not to allow him 
to give evidence orally as to ils purp>ct. The 
depositi'^n nf a Constable which was taken by a 
committing Jligis^raro and admitted in 
evidoDco at tlte trial before the Court of Ses- 
sioQs, under s, 33 nf the Evidence Act, should 
bo plaoi^d with the Sessions record like the 
deposition of the CivjJ Surgeon, and formal 
evidocce o( the circum-^tanceA that rendered the 
deposition admissible under e. 33 should he 
recorded. EMl»ftESS v. THAKURIA. 7 C.P.L. 
R. Cr, 14. IP., J5 Cr. L.J. 243 = 10N.L.R. 19 
= 23 Ind. Ca.s, 195 ] 

{ij^Dtfing declarati07i — Proof o/.—When 
what purports to be the dying declaration of a 
deceased person is not taken down by the com¬ 
mitting Magistrate it cannot be admitted in 
evidence without proof sdemo affirmation 
that the deceased person actually made such a 
declaration. CUOWN v« HaidaR ALT. S< C- 29. 
Oudh. 

Earth. 

Dishonest taking away of —See PENAL CODEi 
BS, 22, 378 and 379, 10 M. 255 = 1 Weir 413. 

—Severed from earth or land to which it is 
attached — Moveable property — Theft —See 
Theft—Things which may be the sub¬ 
ject OP THEFT, 16 B. 702. 

Eafieraent. 

(1) -Cri?M. Pro. Code (1852), s. 147.The 
righti to restCikin another from exetciaing or¬ 
dinary proprietary rights over his owu land, by 
refraining from cutting a bund, which will 
have the eSent of giving a liberal supply of 
water to his land, ia of the nature of an ease- 
montdifierentfrom ordinary rights of owners of 
land. To obtain such an order under s. 147 of 
the Code, persons claiming such right must 
satisfy the Court on the existence of such right. 
Queere :—Whether the proviso to s. 147 applies 
to a case of this kind. H&RlMOHUN Thakur 
V. KISSBN SUNDABI, 11 C. 52. [fi . ‘i P.R. 
1903, Or . 29 M. 97 = 15 M L.J. 394=3 Cr. 
L.J. 31.] 

(2) —Scope of the term.-The Legislature of 
this country has act used the term “easement” 
in the restricted sense in which it is used in the 
English law so as to exclude profits a prendre, 
Dukhi Mullah v. Halway. 23 C. 55. 

Nuisance —Building wall to prevent neighbour 
from acquiring, if nuiaanoa'—Duty of Court in 


Easement—concluded. 

abating uuisirce—Se? BEN. ACT III OF 1899, 
s. 3. cl. 29, and s. 632, 8 Ind, Cas. 530=15 0« 
W.N. 316. 

Bight of publiu to be in pa^session for one 
day in the year to perform puja—Nature of 
right —Public cUiming easement if may be 
P'.rty to ptr'ceedu’g under.'?. 145. Crim. Pro. 
C-'de—6Vc Crim. Pro. Code. I89ft, ss. 145, 
144. 17 O.W-N. ;i05 = 13 Cc. L.J. 789 = 17 Ind. 
Cas. 533 = 17 C.L.J. 397. 

Dispute as to—Right to u»e privy—Juris¬ 
diction of Magistrate—See Grim. Pro. Code, 
1898, s. 147, 1'5 Bom L.R. 329 = 2 Bom. Or. C. 
7-2=14 Cr. L.J. 400 = 20 lud. Caa. 224. 

Whether s. 147, Grim. Pro. Code, confined 
1 to -See CRiii PRO, Code. 1893, ss. 147, 149, 
10 Ind. Cas. 615 = 12 Cc. L.J. 319. 

Dispute concerning e.sBement—Order without 
fiudiug that right was exercised within three 
months before inquiry— Legality — See GRIM, 
Pro. Code, 1898, s. 147 and proviso; sch. V, 
form XXIV, 14 Cr. L.J. 303=19 Ind. Cas. 959. 

See Dispute as to possession of im¬ 
moveable property, 23 0. 557. 

See PENAL Code, s. 425, Rat. Un. Cc. C. 
387. 

Easenieots Act. 

See ACT V OF 1882. 

Eastern Bengal aud Assam Disorderly 
Houses Act. 

See ben. act II of 1907. 

Ecclesiastical JurisdicCioo. 

Exercise of—See JURISDICTION OF CRIMI¬ 
NAL Courts—General. 8 M. 140=2 Weir 
249=2 Weir 22 = 1 Weir 624. 

Effigy. 

Exhibiting effigy and beating it with shoes— 
See Defamation, 2 N.W.P. 435. 

Bjectment, Suit for. 

Reasonable notice to quit — Crimirtalproceed- 
ings camiol constitute notice to quit .—A ten 
days' notice to quit is not sufficient foe the 
maintenance of an ejectment suit against a 
yearly tenant. (2 C. 146, followed.) [R., 12 
C. 3-.I.] Criminal proceedings, under s. 530 of 
the Grim. Pro. Code (X of 1872), oannot con¬ 
stitute a notice to quit in an ejectment suit. 
RAM RUTTON MUNDOL V. NBTBO KALLY 
Dassee. 4 G. 339. 

Theft—Tenant’s right to cut stauding crop— 
Tenant not paid price of crop—See PENAL 
CODE, s. 379, 13 Cc. LJ. 298 = 14 Ind. Cas. 
762 = 11 A.L.J. 270. 

Ejusdem Oeaerls. 

See Mad. act IV of 1884. ss. 75, 23, 6 M. 

L. T. 16 = 9 Cr. L.J. 496 = 2 Ind. Cas. 84=33 

M. 83. 

See Crim. Pro. Code, 1898. ss. 179, 223. 
235 to 239, 531, 537, 18 P.W.R. 1908, Ot.=fi 
Cr. L.J. 76. 
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EJusdem Generis—concZuded. 

See PENAL CODE, 8. 318, 13 O.P.L.R. 188, 
Or. 

Elephant. 

Abtaobmoiit ol * lorest—Whether an ele¬ 
phant in Lhr forest oio also be attached— 
Who is cnti'lod t i Iho poss^'ssion of the—See 
CkIM. Pao CODE, 185>S. s. 115, 1912 M-W.N. 
540 = 14 liifl. Giis- 318=13 Ce. L J. 222. 

Elephant Driver, 

If an artifi-'er—Sec ACT XIII OP 1859,9. 9, 
8 C.L.R. 254. 

Emasculation. 

Subieoti -K persons of full age to—See CULP¬ 
ABLE Homicide not amounting to 
MURDER, 5 W.R. Cc. 7. 

Embankment. 

See BEN. ACT TI of 1882. 3. 76, cU. (a) and 
(6), 12 Or. L J. 65 = 9 Ind Gas. 360 = 13 C.L.J. 
333 = 36 0. 413. 

See BEN. ACT II OF 1882, 3. 76, cl. (6j, 11 C. 
570. 

See Ben. act II OF 1882, ss. 76 (a). 79. 30 
C. 481 = 7 C.W.N. 284. F.B. 

Order directing removal of —See CrIM, PRO. 
Code, 1898, s. 144, 2 Weir 66 = 5 M.H.O. App. 
19. 

Endangering safety of river —Intention—See 
Mischief, 25 W.R. Cr. 69. 

Erobankmenta Act. 

See Ben. act II OF 1882, 

See BUR, ACT XIII OF 1877. 


Embezzlement. 

Embezzlement—Distinction between crimi¬ 
nal and civil liability —See APPEAL APPEAL 
TO PRIVY Council. i8 C.W.n. 98. 

Emergent Order. 

See GRIM. PRO. CODE, 1898 as. 145, and 
435. A.W.N. 1901. 164. 


Emigrant. 

Watchman preventing an—from leaving 
the Emigration Depot—OQanco —See PENAL 
CODE 8. 341, 21 M L.J. 439 = 10 Ind. Cas. 107 
= 12 Or.L.J. 212 = 1911, 1 M.W.N. 369. 


Emigration Act. 

See ACT XXI OF 1883. 

Emigration, Assam Labour Act. 

See Ben. act VI of 1901. 
Emigration of Native Labourers Act. 
See ACT XIII OF 1864. 


Eocroacbment. 

(l)—~Cantonmeni Rules, Rule 59 (3) En- 

eroachment-Declaration—Sanction by Commit¬ 
tee. if enough.—Before a person can be 
ODder t. 69 (8) of the Cantonment Bales 
foe enoroachroeot on the publio toad, it is 
neoessaty that the Cantonment Magistrate, with 
the sanction of the Cantonment OommittM. 
Bhoald haVe made the deoUtatioD epeoified in 


Eacraachment-^coHtinii^d. 

tho tulo. The omission to make it c^innot bo 
ouccd by He saoctioD given by ibe Committee 
atcot tho trial. QUEEN-liMPKb^SS v. FaKEERA, 
Rat. Uo.Cr C. S0S»Cr.Kg. Id of i8B0. 

4 

(2) —Prosccufiou for eiicro ichine'U on grazing 
grounds — Rej-ori of Revenue 0£icet Pn.ctdure 
to be adopttd by Magisira e m irii.l—iguorance 
of fact, good ground of excuse ,—Tuo Cnm. Pro. 
Code does not place ibe repocis of Revenue 
Officers on the same fooling as ibose of Police 
Otificars. In taking 0 'gu*z nice of ao oflenoe 
on the report of a Revenue Surveyor, the 
Magistrate must procceU tiiher under cl. (a) or 
under ol. (cj of s. 190, sub-s. ll) of Ibe Cnm. 
Pro. Code. If be proceeds under cl- (o), he 
must ezamino the ocmplaiuaut thoroughly 
and ascertain from him the full particulars of 
the complaint and all ueceseary details. The 
Magistrate can proceed under cl. (c) only 
if he ia specially empowered to do so and he is 
then bound by the imperative provisions of 
s, 191 of the Code. Before issuing process, the 
Magistrate should endeavour to ascertain whe¬ 
ther the grazing ground has been finally demar¬ 
cated and whether its boundaries ate defined 
by visible marks or are otherwise well known. 
A plea of the accused that he did not know 
that the land which he cultivated was in a 
grazing ground is a good ground of defence. 
The statement of the accused ie not sufficient, 
but the plea must be investigated. KINQ- 
EUPEROR V. PO CHON, 2 L B R. 311 = 1 Cr. 
LJ. 118. [B.. 13 Cr. L.J. 62 = 13 Ind. Cas. 

36 b = 4 But. L.T. 259, 14 Bur. L.R. 250=4 
L-B.R. 300.) 

What is an—See Ben. act HI OF 1885, 
8.139, 16 Cr. L,J. 187 = 22 Ind. Gas. 763 = 16 
C.W.N. 1120. 

Erection of a fence on the roadside land— 
Passage along the road not impeded—OSenoe— 
See BEN. ACT 111 OF 1885. e. 140, 37 C. 671 = 
7 Ind. Cas. 931 = 11 Cc. L J. 540. 

On a publio street by raising pillars — 
Obstruction, removal of, notice lot— Ste BEN. 
ACT ill OP 1899, cl. (18J ofea. 669, 561(6>,63l, 
10 C.L.J. 623 = 14 C.W.N. 614 = 4 Ind. Oas. 
259=10 Cc. L.J. 622-87 C. 646. 

Police patel—Not reporting— Conviction of 
police patel—Legality—iJ**e BOM. ACT VIII OP 
1867 , 8. 9, 7 B.H O. Or. 88. 

On publio etreet—Order for its removal— 
Disobedience—fiee PUN. ACT XX OF 1891, 
ss. 87. 96. 164, 166, 11 P.R. 1904, Or. 

Upon Municipal land—Evidence— Blyth’s 
map ol Amritsar Municipaliiy— See PUN- ACT 
XX OF 1891, 8. 98, 31 P.W.K 1908, Cc. 

See OBIM. FRO. Code, 1898, ss.' 133, 188, 
189, 6 C.W.N. 896. 

Upon Government land — See CRIMINAL 
TBEBPA88, 1 Weic 621. 

On unmetalled portion of Government road 
—Bee Nuisance under Cbim. Pro. Code, 
A.W.N. 1901, 26. 
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Encroachmeot— concluded. 

Disobedicuce of order by kuroam to desist 
from c )nsi;ruolmg a pyal—Oa public road —See 
PKN\L COOE, ss. 188. 188. 1 Weir 13-2. 

ciee I'KNAt. CODE, ss. 268, 260, 7 MX.J. 95. 
EuclowiiientB. Religious Act. 

See ACT XX OF 1863. 

Eagiae. 

Pocs'JD dfiviug engiue—See ARTISAN, U 
Bom, L.R. 1056 = 32 B. 10 = 7 Cc.L.J. 238. ' 

Engiaeer. 

See Public Servant, 6 B.H C. Cr. 64. 
English Declaioas. 

See B.ML. 13 C.W.N. 43 = 36 C. 166 = 9 Cc. 
L.J. 375 = 1 lud. Cas. 738. 

Applicability of-Sec F.^LSE EVIDENCE, 

7 A. 41 = A.W.N. 1884. 258. 

English Law. 

(1)—Enpfw/t cajcs on evidence—Applicability 
to Indio,—Tbougli. as the rules oi evidence 
whicb were in foioo at the pas*-iQg of the Evi* 
deuce Act, were repealed, the English decisions 
on the subject cauiiot be regarded as author¬ 
ities, they may stiil serve as valuable guides. 
Reg. V. Navroji Dadabe.m, 9 B.H.C 398. 

Con-pitacy uoder—and Indian Law— See 
ABETMENT. 24 M. 523 = 2 Weir 340=1 Weir 
340 = 2 Weir 712. 

See ACCOMPLICE — accomplice EVI¬ 
DENCE-NECESSITY FOR CORROBORATION. 

8 A. 306 = A.W.N. 1885, 3ii. 1 M. 394=2 
Weir 799 = 2 Ind. Jur. 600, 

See Confession—Retr.'iCted Confes¬ 
sions, 25 B. 168 = 2 Bom. L.R. 761. 

Bearing of English Law of criminal pleading 
on Indian Criminal Procedure— See OrIM. 
Pro. Code, 1898, es. 403, 305. 308, 271, 272, 
IB C.W.N. 723-16 Or. L.J. 460 = 24 Ind. Oas. 
340 = 41 C. 1072. 

See Culpable Homicide, i Weir 288. 

See DEFAMATION, 19 B. 340. 

Applicability of—See EVIDENCE ACT, 1872, . 
ss. 11, 14, 16. 16 B. 414. 

See EVIDENCE ACT. 1872, 8. 33, 19 B. 749. 

See EVIDENCE ACT. 1872, ss. 133,114, illus. 
(6) Rat. Un. Cr. C. I02 = 0t. Rg. 17-1-1876. 

—Applicability ol— See FALSE EVIDENCE, 

1 Weir 166 = 4 M H.C. 51. 

See P.ALSB Evidence, l Weir 146= l M.H. 
0. 38. 

Applicability of English Common Law to the 
Indian Mofussil— See PENAL CODE, ss. 2,499, 
600, 17 C.W.N. 297 = 14 Or. L.J. 100=18 Ind. 
Oas. 660 = 40 0.433. 

High seas—Murder by a British Indian on a 
British vessel bound for Calcutta—Jurisdiction 
—Applicability of Indian or English Law— 
See PENAL Code, b. 4. 16 C.W.N. 471, 39 0. 
487 = 14 Ind. Oas. 698 = 13 Cr. L.J. 246. 


English Law— concluded. 

See PENAL Code. ss. 35, 86, 387, 398. 6 L. 
B.R. 100 = 6 Bur L.T. 193 = 17 lad, Cas. 800 = 
13 Cr. L.J. 964. P B. 

As to conspiracy—See PENAL CODE, s. 109, 
24 U. 523=2 Weir 340. 

Running water, Law as to—English and 
American law—Not subject of larceny— See 
Penal CODE, s. 378, 1912 M.W.N. 119 = 13 
Ind. Gas. 619 = 13 Or. L.J. 131. 

Difference between—and Indian Law— See 
PENALCODE. 8. 489-D., 10 M.L.T. 109 = 11 
Ind. Oas. 241 = 21 M.L.J. 766 = 12 Cr. L.J. 377. 

Indian Law based on—Mode of construction 
—See Pen.^L CODE, s. 499, (1912) M.W.N.476 
= 14 lud. Cas. 659=13 Or. L.J. 273 = 23 M.L. 
J. 39. 

Petition for divorce—Allegations, made in— 
No defamation—Not applicable—See PENAL 
CODE, s. 499. excep. 9, 5 S.L.R. 133-13 Ind. 
Cas. 217 = 13 Cr. L.J. 25. 

See Theft—genbral—What Consti¬ 
tutes THEFT, 1 Weir 407. 

See TRIAL BY JURY, 3 S.L.R. 102, Cr. 

Eogllsbmen. 

And Indians constitute two separate classes.— 
— Englishmen and ludiaos constitute two 
separate classes. Jasw.\NT B.^I v. KING- 
EMPEROR. 14 P.W.R.Cr. 1907=5 Cr. L.J.439 
= 2 U.L.T. 272=10 P.R. 1907, Cr. 

English Practice. 

As to evidence of aooomplice—See EVI¬ 
DENCE ACT, 1872, 83. 114 (/i». 133, A.W.N. 
1882, 13. 

English Tranelatioo. 

Record of confession to be accompaoied by— 
See CONFESSION—CONFESSIONS TO MAGIS¬ 
TRATES—ADMISSIBILITY-RECORD OF CON¬ 
FESSIONS, 18 W.R. Cr. Cir. 9. 

Enhaocemeot of Sentences. 

See Sentence—ENHANCEMENT op Sent¬ 
ences. 

See Sentence—POWERS op Appellate- 
Court—enhancement. 

Enquiry. 

See Further Enquiry. 

See Investigation. 

See Judicial Enquiry. 

See Local Enquiry, 

See Police enquiry. 

See Preliminary enquiry. 

By a registrar’s clerk—See ACT HI OF 
1877, ss. 80, 82, 23 W.R. Cr. 55. 

Under Legal Praotitioners Aat, if a judioiat 
prooeeding-See ACT XVIII OP 1879, 6 M. 262 
= 1 Weir 116=1 Weir 156 = 1 Weir 785 = 7 Ind.. 
Jur. 247. 

See COURT, 12 B. 36. 
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Enquiry—cojciudcrf, 

Order for preliminary enquiry without re- 
oordinc reasons for digtrustinE! tru'h of com¬ 
plaint—Preliminary enquiry in the presence of 
accused condemned— See Crim Pro. CODE, 
1898. ss. 4 (;i). 195. 202. -203, 258. 476, 17 C. 
W.N. 290«14 Cc. L.J. 57=18Iud. Cas 345 = 
40 C. 444. 

See CRIM PRO. CODE, 1898. ss. 4. 476, 28 

A. ft9 = A.W.N. 1905, 19.5 = 2 A L.J. 717 = 2 
Gr. L.J. 454. 

See CRIM. Pro. CODE. 1898, ss. 4 (fcl,145 and 
350, 13 C.W.N. 420 = 9 Cr. L.J. 279 = 1 led 
Cas. 336. 

Investigation in a case under s. 145, 
whether an, ID a Criminal Court—See CRIM. 
Pro. Code. 1894. s». 4. cl. (fe), 145 and 526. 
28 C. 709 = 5 C.W.N. 749. 

As to sufficiency of surety, by whom to be 
made—Sec CRIM PRO. CODE, 1899. SS- 110 
and 119. 25 A. 272 = A.W.N. 1U03, 36. 

Delegation of functions to a subordinate 
officer to inquire into sufficiency of security— 
See CRIM. PRO. CODE, 1898. S3. 110 and U8. 
27 A. 293 = 1 A.L J . G01 = A.W.N. 1904, 231. 

Recording evidence in inquiry as to the 
fitness of surely—3ecC rim. PrO. CODE, 1898, 

B. 122, 26 A. 371=A.W.N. 1904, 52. 

Enquiry by Magistrate of case triable by 

Court of Session.<>—Annulling conviction—Com¬ 
mitment on ihe same evidence—See.MAGIS¬ 
TRATE, JURISDlCTtOS OF—COMMITMENT TO 
SESSIONS COURT. 2 A. 9l0. 

See Restoration of Property, 4 L B.R. 
229 = 7 Or. L.J. 490. 

Entiotog away Harried WoniaD. 

See PENAL Code, ss. 497. 499. 

(l)— Penal Cade, s. 366 — Enticing away 
minor girl with luten'ion of feducing her to xlticit 
intercourse -Offence committed tn Native State 
~-Trial in Druish territory withou. certificate 
from the Political Agent—Obiectwn taken too 
late. —The accused enticed away a married girl 
under the age of 16 years from the bouao of her 
father, where she was temporarily staying, in 
the dominions of the Mahaiaja of Kaebmir. 
The accused took her to various places and was 
ultimately captured while aRleep with her in 
the same cot at a village near Giizatat, in the 
Britieb territory. Although the girl was made 
to leave her home on a deceitful message, rhe 
was persuaded to go away with the accu'io f. Her 
subsequent movements were not against her 
will but with hor consent due to the persuasions 
of the accused. The accused also induced her 
to file a petition at Guzarat to the eQoct that 
she was without a guardian and was going to 
settle there in order to practise prostitution, 
and to make a similar statemeotat the Sadar 
Tbaoa. He also rented a shop for her in order 
to carry on prostitution. He was convicted 
under s. 866,1 P.C. Upon the bearing of the 
appeal against the oonviotiou, it was contended 
oo bis behalf that the oSenoe having been oom- 
mitted io Kashmir territory, the trying Magie- 
timta bad no jorisdiotion to snqoire into it 


Enticing away Married Woman—con/mae<2. 

without a certificate by the Political Agent for 
the Jvdsbmir State. Held, by the Full Bench, 
that the objection was made too late and was at 
all events not fatal to the oonviciJon which 
was accordingly maintained. PaTEH Din v 
Emperor, 2i P.L.R. 1902, F.B. = 4 P.R. 1902 
Cr. (35 P.R. 1888, Cr.. U P.R. 1896. Cr., A.w! 
N. 1884, 85. 19 A. 109. 13 M. 423. 19 C. 667 5 

C.W.N. 866, R.) 

(2 )—Penal Code, s. 498— Enticing away a 
married woman —Jhanjrara marriages valid in 
the Kangra District—Divorcing and selling a 
wife illegal—No offence in the aoscnce of lawful 
marrioge.—Eeld, that a complainaoi is in¬ 
competent to prosecute another mau under 
8. 498, Penal Code, for enticing away a woman, 
unless be establisbe.s that be is her lawful 
husband, Jhanjrara (Cbadar Andazil marriage 
with a widow is no doubt valid according to 
the custom prevailing generally in the Kangra 
District, but there is no custom (and even if 
there be auy, it cannot be enforced! alf jwiiig a 
husoand to divorce and sell bis wife to another 
on receipt of pecuniary compeo8.iiion. Such a 
conneciiun between the woman and'the purcha¬ 
ser does not create any legal relatiooship of 
husband and wife which can be recognised by 
any Civil or Criminal Court. NlHALA v. 
CROWN. 22 P.W.R. 1909, Cr.= 12 P L R. 1910 
=4 lod. Cas. 1042 = 11 Cr. L.J. 135. (98 P.R, 
1890, F.) 

—Penal Code, s. 498 Enticing away a 
married woman—Crim Pro, Code (Act V of 
1898), s. 345—Compounding of offence before 
Police .—The oomplainant, a man of some 50 
yeari of age, had a wife of some 16 years of age. 
On 2nd September 1907, be brought a case 
againet one Hand bis mother, under s. 498, I.P, 
Code. On the 18tb Jauuary be compounded the 
case. On the 18tb December 1908 he instituted a 
case against the present petitioner under 
ss. 497, 49' and 363, I.P.O., asserting that, on 
Ist February 1908.the petitioner bad taken away 
hie wife and child after removing the binges of 
her door. In the proceedings that ensued, be 
stated that his wife bad left him io bis absenoe, 
and simply mentioned hie suepiciona that 
petitioner had got bold of the woman through 
(be agenoy of (be third person. On the I8th 
March 1909 a compromise was efieoted before 
the Inspector of Police, when the case was under 
investigation by the police, and the same was 
withdrawn. On 7tb May 1909 the complainant 
asserted that be bad been forced into the com¬ 
promise and wished to go on with his case 
against tbo petitioner. Tbe Magistrate ordered 
a warrant to be issued Hgainst the petitioner 
for an offence under s 499, I.P.O. SeW, that, 
as the offence bad been compounded, the pro¬ 
ceedings before the Magistrate were ultra vires, 
Tbat, as to the charge of kidnapping, it was 
impossible under the oiroumstMuces of the ease 
to prove it. CROWN v. HarnaM SINOH, 22 
P.L.R. 1910, Cr.=6 lod. Cos. 497=11 Cr. L. 
J. 366. 

[4)—Penal Code, s. 498 — Enticing away 
married woman—Evidence of marriage.— la 
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Enticing away Married Woman— concluded. 

order to n conviction under s- 498, 

I.P.C.. iL inu-.t be strictly proved that the 
:-aid to have Been enticed away was 
marrii’l to fho cotnolainant. Queen-EM- 
!>im;ss V S\NTOK SiNOH. A W N. 1898. l86. 
(5 A. i i8, 5 C 5f>6. 20 A 1R6. R.) [it.. 31 B. 

218*9 B)m L.R 148 = 5 Cr L J. 1G4, 36 A.l = 
n A L J. 994=15 Cr. LJ. 78 = 23 lod. Cas. 
4:j0.] 

See AHDUCTIOX, 1 W R. Cr. 45. 

See ADULTERY. 5 App. 22. 

Sec Compounding Offence, i M. 191. 

See kidnapping. 10 W.R. Cr. 33. 

See Trial. 5 M.H.C. App. 16. 

Entry. 

See FALSE ENTRY. 

Epidemic Dieeases Act. 

See Act III of 1897. 

Epilepsy. 

Homicide or death from.—Sea MEDICAL 
JURISPRUDENCE. 13 C.W.N- 622, 

Erratum. 

In Circuhr No. 19, dated 2lsl July, 1863.— 
8. 67 may be substituted for s. 367 in para 4 of 
Circular No. 19. dated 1st July 1863. the latter 
figure being a clerical error. CRIMIN.AL CIR¬ 
CULAR No. 6, DATED 17TH APRIL 1866, 6 W.. 
R, Cr. Clr. 1. 

Error. 

See Charge —Genbr.al, 15 M.L.J. 224 = 2 
Or. L J. 381 = 2 Weic 231. 

Escaped Prisoner. 

Case of, not to be returned as pending—See 
Prisoner. 9 W.R Cr. Cir. 1. 

Escape from Lawful Custody. 

See PENAL Code, ss. 233—226, 

(1) —Bscope fro-n lawful custody—Penal 

Code, s. 223. scope of—Arrest under civil pro¬ 
cess _S 223 of the Penal Code applies only to 

oases, where the person, who is allowed to 
escape, is in custody for an ofienco, or has been 
committed to custody, and not to oases where 
such person has simplv been arrested under 
civil process. QUEEN-BUPRESS v. TafauL- 
LAH, 12 C. 190. 

( 2 ) —Penal Code, ss. 224 and 22&—Essential 
of the offence under s. 226 -Escape while under¬ 
going sentence of transportation. —To constitute 
an ofience under s. 236, it is essential that the 
convict should have been actually sent to a 
Penal Settlement and have returned before 
bis term of transportation had expired or been 
remitted: but where a prisoner escapes from the 
custody of the police, when under sentence of 
transportation and whilst on his way to undergo 
such sentence, held, that the accused was 
Dunishable under s. 224 and not under s. 226. 
In re RamaswamI, 1 Welr213=l M.H.C 152. 

(3) —Penal Code, s. 224—“ Offence, ” meaning 
of—What facts to he protwd.—The word ' offence' 


Escape from Lawful Custody—conlinued. 

in “ whoever escapes from any custody, in 
which be is lawfully detained for any such 
offence’’ is any offence, with which the accused 
is charged, or of which bo has been convicted. 
The question, whether be is guilty of such 
, offence, is immaterial. The facts to be proved, 
are that he wo charged with an offence, that 
be was lawfully detained in custody for that 
offence, and that he escaped from that custody. 

King-Emperor v, po Hla. 3 L B.R. 22l = * 
Cr. L J. 389. (21 C. 337. D. \ 3a C. 253, Ref.) 

Penal Code, s. 22b-B—Escape from 
custody—Unlawful detention — hiobility. —In 
. order to obtain a conviction under s, 225-B of 
the Penal Code, it is necessary for tbe prose¬ 
cution to prove that the custody from which the 
accused escaped was a lawful custody, i.e.. that 
tbe accused person was lawfully detained. KING- 

Emperor v. Ramaba, 4 L B.R. 103 = 7 Cr. 
L.J. 74. 

(6)—Penal Code. s. 224—Meaning of term 
“ any such offence "—Arrest for cognisable offence 
—Escape from lawful custody. —The words “for 
any such ofience ” in s, 224, Penal Code, mean 
“ for any such offence with which a person is 
charged or of which be has been convicted.’ 
Therefore, it is an offence for a person to escape 
from custody after be has been lawfully arrest¬ 
ed on a charge of having committod an offence, 
although he may not be convicted of suob latter 
offence. If a person Is lawfully arrested, tbe 
subsequent detention of that person is also 
lawful, even if be may not be convicted of the 
offence for which be was arrested. DEO SAHAY 
Lal V. Queen-Empress. 28 C. 253=8 C.W. 
N. 289. (21 0.337, D ) [2?.. 3 L.B.R. 221.] 

(6)—Apprehension without warrant—Penal 
Code. 5. 224.—If a person apprehended on a 
charge of a cogoisablo offence escapes from 
lawful custody, the circumstance that a com¬ 
petent Court determines bis offence to be other 
than that with which be has been charged will 
not affect bis liability to punishment. But if 
charged with a non-cognizible offence, the 
Police officer arresting him without warrant 
does not have him in lawful custody, and his 
escape is not punishable under tbe Penal Code, 

9. 224. Queen v. Ram Saran Tew ary, 24 

W.R. Cr. 43. 

{•j)—Penal Code. s. 'Lawfully detained 

in custody," construction of. —In construing 
the term “ lawfully detained in custody ” in 
s. 224, regard must be bad to tbe nature of the 
custody itself as well as to tbe ciroumstances 
under wbioh the authority to arrest and keep 
in custody arises. Detention in stocks of a 
person, who is not so sentenced for any ofience, 
but who is detained in that manner simply as 
a convenient mode, is not legal custody. fllGB 
Court Proceedings, 23rd September 
1878, No. 1533, 1 Weic 199. [ii., 5 M. 22 = 1 

Weir 200.] 

(8)—Grim. Pro. Code (1882), s. 161 —Detention 
in custody—Escape from custody owing to negli’ 
gence of Police officer — Penal Code, ss. 222 and 
223.—A complaint by a private person was 
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Bsoape from Lawful C\XBtody~co nlinved. 

presented to a Magistrate that a cert>^in person 
was ooncernod in a murder, and the Magistrate 
arrested bim. sud. alter bearing tbe complatn- 
ant and such person, sent bim to tbe Superin¬ 
tendent of the Police. He. iu turn, sent bira 
to a Sub'ln<p^ctor. Held, that tbe Magistrate's 
• order mieht beheld to have been passed under 
s. 1G7. Grim. Fro. Code, and tbe Sub-lnspeotor 
was bound to detain bim iu custody, until re¬ 
leased bv due course of law, and that he was 
guilty of an cfl»»nc6 under s. 222, I.P.C., by 
oegligently suBering him io escape from bis 
custody. Empress v asiiraf ali, 6 A. 129 
= A W.N. iSttS. 257. 

(9) —Crim, Pro. Code (1882), $s. 65, 110, 117, 

Order reguinyig s(cur}tii for good behovu 
our—Nature of the ordersJrrrst of person-^ 
PenalCo^ie, $$ 40. 224, 226.—A person required 
to furnish security for good behaviour is not 
obarged with an ' Seuce within the meaning of 
B, 44, I.P.C, Therefore, if such person, with 
the help of others, evades and resists bis ap- 
prebeosioD under s 55, Crim. Pro. Code, and 
escapes, nooBenoe made punishable by s. 224 
or 8. 225, I P C , is committed by him. 
Queen Empress v. kandhaia, 7 A 67* A. 
W.N. 18B4. 28f. [F., 9 A. 452.] 

(10) -P^nal Code.ss. 224, 411-^E5C<jps from 
eustody-^Thtef arresUd by private person toUh 
possession of stolen properly—Legality of the 
arrest —Tbe retention by tbe tbief of tbe stolen 
property is not an cSence within tbe meaniog 
of s. 411. Where a private per'^on, whose 
bullock was lo.-t, traced tbe bullock to the 
bouse of tbe accused, who was tbe actual thief, 
arrested him and made him over to the police 
cAau^idur, from whose custody he escaped,/isfd, 
that the arrest was not lawful, as tbe ofieuce 
of theft was not committed in tbe presence of 
tbe private persoo arresting bim, and, therefore, 
the custody being illegal, hie escape was not 
an offence under s. 224. Where a qualified 
person having made an arreet aod banded over 
the person arrested to tbe custody of an agent, 
euch custody continues to be. what it was origi¬ 
nally a lawful custody- KING-EMPEBOR v. 
JOHBI, 23 A. 266»A.W.N. 1901. 77, (11 M. 
480, B) [F , 29 A. 675* 4 A.L.J. 483 = A.W. 
N. 1907, 179»6Cr. L.J, 10: B . 29 A, 377* 
A.W.N. 1907, 94 = 5 Cr. L.J. 277; D., 28 A. 
372*3 A L.J. 146*A.W.N. 1906| 622»3 Cr. 
L.J. 247.] 

(11)—P^naf Coos, s. 225-B—Escape from 
custody—Defaulter for payment of Oovernment 
revenue — Rules of Board of Revenue^ r. 9, 
c2. {2)—Land Revenzie Act (III of 190lf, ss. 142, 
143, 149.—The use of the word ** ordinarily " in 
t. 9, cl. 2, Rules of the Board of Revenue, 
relating to tbe recovery of arrears of revenue, 
ehowe that the inteution of tbe Board was (hat 
in every o^se process sbonld issue against tbe 
lambardar in (be first instance, but that occa* 
flioD may arise when it is found expedient to 
issue prooess in tbe first instance against tbe 
defaulter. Under s. 142, Land Revenue Act, 
all the proprietors are jointly and severally 


Escape from Lawful Custody — conlinuod. 

rosponaihle to Governm^'nt for revcuuo, and 
tbe arrr-arR maybe realised, under r*. 146. by 
tbo arrest and detention of tbe dofanUer, as 
definoi in s. 143. Tbe writ of demand and 
tbe writ of arrest and doicnhon may issue 
simultaneously again^^t tbe def iulter, (be words 
of s. 140, Land Reveniio Art. are wide, and 
there is nrtbing to limit tbe order in which 
they should i^fue Hrnce, where a co eharor 
had made default in the payment of GoverDtoont 
revenue and under a writ of dotontion was 
confined in the lock-up wherefrom be escaped, 
held that he was guilty of an offpnr© under 
s. 225-B. Penal Code. KiNG EMPFROR v. 
Gulabsingh and others, 7 a L J 21=32 
A. 116^3 lod. Cas. 449=11 Cr.L.J. 137. 

(12) —li'arran^ iu execution of d-erfe—Escape 
from custody —fudi'in Penal Code^ s. 174.— 
8« 174 of the Indian Penn) Code does not apply 
to the case of a defeodaot escaping from custody 
under a warrant in execution of a decree of 
Civil Court. Reg V, SaRDAR PaTHU, 1 B.H. 
C. Cr. 38. 

(13) — Warrant in execution of decree^Escape 
—Penal Code^ s. 174 —Escape from ouecody 
under a warrant io execution of the decree of a 
Civil Court is not an ofienoe puoishuble under 
e. 174. I P.C. Crown V DhoLa, 27 P.R. 

1870, Cr. [Diss-p 1 P.R. 1871, Cr.] 

fl4l—TF/irranf in execution of decree^ Escape 
—Penal Code, s$. 174, 186.—A person eRoaping 
from custody under a warrant io execution of 
tbs decree of a Civil Court is punishsble under 
s. 174. A revenue defauUer escaping from tbe 
custody of peon is punisbable under s* 186, 

l.P^C.* Crown v. Hebba Singh, 1 P.R, 

1871, Cr. 

(14-a)— Penal Code, ss 174. 18C and224—Es¬ 
cape irom arrest on civil and revenue process.— 
A process-peon went with a warrant to the vil» 
lage of the accused and told him that be was a 
procesR-peon of tbe Court, with a warrant for 
him and took bim before the Village Magis* 
trate. Tbe Village Magistrate, tbeD» read out 
tbe warrant to tbe accused and the process- 
server informed bim that be must pay the 
amount or go before tbe District Muneifi. Tbe 
acousfd offered to pay a less sum than that 
named in tbe warrant which tbe process-server 
refused to take and tbe accused then ran away. 
Held, that the accused was duly arrested and 
that he was in tbe custody of (he prooess-server 
at tbe time be made bis escape. Jn re VENKATA- 
OHALA Bamban, 1 Weir 206. 

{lb)—Convict escaping from custody—Trial 
in the district in which he escaped. —A oonviot 
escaping from custody must be tried for that 
oSeDca in the district within which he escaped; 
a Magistrate of another district has no jurisdio- 
tioo to try him for the offence. Rbq. v. DO 88 A 
SBBA, 1 BH.C. 139. 

(16) —Penal Cods, s. 223—Escape from 
custody of village policeman*—k village police¬ 
man as DO where requ ted or authorized to take 
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Escape from Lawful Custody—coji^inwed. 

char2<! 'f prisoners : hence, if a coo- 

viftc'l prisoi.or tso.xpes from hia custody, the 
rolioeman i-> not coilkv of an offence 
un ! 'r -m. IPO. QUKKS-EMl'RESS V. 
J.VGTAA 1 Bom. L.R. 349. 

«17j -Pen'll O’ijr/c, s. 22i— E-cave from 
cnutodii of villaqp watchman—Crim. Pm. Coie 
(1!“72), s. tO.'i.—Villago Talaynti and Toffi are 
not Polioo Officer? Escape ir-om tbeir custody 
by a person w.uited bv the PoHce on a cbarRe of 
tbolt i's not an escape from lawful custody, if 
tho offence of t,beft is not committed in the pre¬ 
sence of either of them. QUKEX v BO-IJIttAN, 
5M 22=1 Weir 200. [D. n M. -190= 1 Weir 
200=1 Veit 201 = 17 M. lOd.J 

( 19 )_/?scnpp firm riistodt/ lohiU beinq taken 
before l^h'nstrate—Penal Code. ss. 224 aud 
225-i4. ci.HincIzons ?*U'igr.—A person, who escap¬ 
ed from custody, while being taken before a 
Manistraie (or tbo purpose of being bound over 
for good beb+viour, cannot be convicted under 
s. 224 or h. ‘225-A of the Penal Cod®. EMPRESS 

V. 8H.\sTi Churn Napit, 8 c 331 = io C L.R. 
290. [F.. 7 A. 67 = 4 A.W.N. 267.] 

(19) —Coie. s. 221—Arresf of a person 

under (he belief i hat he was an offender—Acquit¬ 
tal—Escape.— person arrested by a police 
consUblo under tho belief that he was a man 
who bad been charged with an offence, escaped 
from custody He was subsequently brought 
to trial, Aftd acquitted on tbo ground that be 
■was not tbo pericu who was charged with that 
offence, hut wa.s another person beating the 
same name as the real accused person. Mel^d. 
that be was not liable to punishment under 
s 2-24 Penal Code, for his escape from police 
oustodv. as he was not lawfully detained for 
any offence. GaNGA CHARAN SINGH v. 
Queen-Empress. 21 C. 337. [B.. d R- 

221 = 4 Cr. L.J. 389 ; D., 2 H G. 253 = 5 O.W.N. 

209.] 

( 20 ) _ Crini. Fro. Code (1898). ss. 56and 80 — 

Arrest in accordance with an order in writing 
under s. 56 -Pohcc Officer making the arrest 
whether bound to notify the authority of arrest. 
—S. 80 should not he extended to an at^e^t 
made by the police on an order m writing under 
?56 so as to require that any >nformat.un 
most be given to the person arrested in order to 
Sa?e it an arrest warranted by law. The order 
in writing is au authority to a subordinate 
police officer to make an arrest which the supe¬ 
rior police officer, if present, could himself 
make on his own responsibility. I® “ay 
desirable or even obligatory that, if called upon 
the police officer making such an arrest should 
shovv the person arrested the authority unoec 
which he is acting; but to hold that he is bound 
to do 90 before be can properly arrest and oe- 
tain in custody such a person so as to make the 
arrest and the detention lawful, would be to 
extend the law beyond what tho Leg.sUture 
has thought proper to declare it. QUEEN- 
EMPRESS 7. BASANT LALL, 27 C. 320-4 C. 






Escape from Lawful Custody —continued. 

W.N. 311. [f., 6 N.L.R. 4 = 9 Cr. L.J. 211 = 

I Ind. Gas. 238, 6 S L.R. 120=13 Cr. L.J. 
771-= 17 lud. Oas. 403.] 

( 21 ) —Criw. Pro. Code (1898),s. 19—Warrant 
of ar:est, without endersemeni of any name .— 
Under the terms of s. 79. the endorsemeut. 
should be regularly made by name to a ceitain 
person in order to authorise him to make the 
arrest. If not, the person resisting ihe arrest 
and escaping is not liable to be punished under 
S. 224. I.P.C. DURGA TEWARI V. RAHMAN 
BUKSH, 4 C.W.N. 85. 

(22) —Grim. Pro. Code, ss. 59, 239, 635 and 
531—Joint trial of tu'o cases of theft and res¬ 
cuing from lawful cusfodtf the person accused 
of theft—Penal Code. s. 2i5—ifalure of custody 
to support accnviclion under. — Where a person 
was charged with theft and two others were 
cbirged with rescuing the former from lawful 
custody aud the Magistrate tried both the cases 
together and convicted all the accused in one 
trial, held that, although it was irregular to 
try both cases together, the accused, under the 
circumstances of the case, were not prejudiced 
by the irregularity, [ii.. 63 P.L R. 1901=7 
P.R. 1901, 27 C. 839 = 4 C.W.N. 860. P.B.] It 
is not necessary that the custody from which a 
persou 1 ? rescued should be the custody of a 
police officer to support a oonviolion uuder 
8. 225 of the Indian Penal Code. It is suffi¬ 
cient tjjat the custody ia one authorised by 
law. Queen-Empress v. kutti, li M. 44i 
= 1 Weir 210=2 Weir 304. 

( 23 ) —Penof Code, $. 2ii—Arrest by private 
person on suspicion of theft—Accused handed 
over fo village servants— Escape —Liability io 
punishment — Cnm. Pro. Code (1832), s> 69.— 
The intention of s. 59. Crim. Pro. Code, is to 
prevent arrest by a private person on mere 
suspicion or information and not to impose on 
him the obligation of taking tho patty arrested 
in person to a police station. Where an ac¬ 
cused person was arrested by a person in whose 
view the offence of theft was committed and 
was handed over to the Village Magistcaie, who 
sent him in tho custody of two village servants 
to a police station, and the accused escaped on 
the way. held, that the accused was guilty of 
a'l offence under s. 224, Penal Code. QuEEN- 
Emprbss V. POTADU, H M. 480 = 4 Weir 200 
= 1 Weir 38. [F . 29 A. 675 = 4 A.L.J, 483 = A. 
W.N. 1907. 179 = 6 Ct. L.J. 10; R.. 23 A. 266 = 
21 A.W.N. 77. 17 M. 103=1 Weir 201-] 

(24) —Penoi Code, s. 22i—Escape from the 
custody of a Village Magistrate—Madras Beg. 
XI Of 1616, £. 5. —By s. 5, Reg. XI of 1816, 
heads of villages are authorised and directed to 
apprehend all persons charged with commit¬ 
ting crimes and to forward them to the police 
officer of the District. Where a person, who 
had been apprehended on a hue and cry being 
raised as he was running away after committing 
a robbery, was banded over to the Village 
Magistrate aud was by the latter placed in 
charge of the taliyaries for detention till next 
morning, when he was to be taken to the police 
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Eicape Uon Lawfol Oaitody^continued* 

fitatioD, and the pereao escaped in the mean* 
while from the custody of the taliynri, held, 
that the accused was rightly coovioced of an 
offence uuder s. 324, Penal Code, inasmuch as 
the arrest was legal. QUEEN-EmFRESS v. 
FaKIRA, 17 H. 103»1 Weir201. (5 M. 23, B.) 

{25)^Penal Code, s. 224 — Acctised left 
uvguarded'^Escape- —Where a person, who 
was legally arrested (or an offence, was left 
unguarded, the Police officer, in whose custody 
the accused was. having absented himself for a 
few minutes, and escaped, held, that the 
accused wae guilty of au offence undor s. 224, 
Peoal Code. Queen-Emfress v. Muppan, 
18 M. 401 = I Weip 203. [F., 8 Cr. L. J. 200 = 
31 M, 271 = 18 M. L. J. 540; D . 7 lod. Cas. 
392=11 Cr. L. J. 477 = 8 M. L. T. 286.] 

(20) —Penal Code, s 924— Custody for an 
offence committed against special or local la7vs^ 
Escape^^Htid by the Full Bench, lnnes,J^, 
dissentiyig* —A man who escaped from lawful 
custody in which be has been detained (or an 
offence committed against special or local laws 
can be punished for such escape under s* 224, 
Peoal Code. HIGH COURT PROCEEDINGS, 
22ND DEC 1866, 3 U.H C. App. 12. 

(21) —Penal Code, s 224—C«sfodj//or hxability 
to give se:urity, naiuteof^ —A person in custody 
owing to bis inability to give security is not 
in custody for an offence with which be has 
been charged or of which be has been convicted. 

High Court Proceedings. 19th Jan. 1867, 
3M.HG. App. 23. 

(28)— Person detained in custody for the pur- 
iose of giving security for good behaviour.—k 
person, who is detained in custody (or the 
purpose of giving security for goed behaviour, 
is not in custody for an offence, although his 
detention may be lawful, HIGH COURT PRO* 
CBEDINQS. 28THOCT. 1874, NO. 1614, 1 Weir 
198 = 7 H H.C. App. 41. 

(2^)—Penal Code, s. 224— Pur^ishmeni under 
the section to be an addition to the original sen¬ 
tence ~^Crim. Pro. Code, $• 316 ( = s. 396 of the 
Code of 1898).—Under e. 224, Penal Code, the 
punishment prescribed for escape from lawful 
oustody is to be in addition to the original 
eenteoce. The Court, in passi-^g the sentence, 
must concply with tbe provisions of s. 316 
(b. 396 of tbe Code of 1898). 7n re Chinna 
1I4DAKUDAMBAN, 1 Weir 208 = 2 Wcir 450. 

(29-a) Penal Code, s, 224—Person in charge 
of a prisoner in jail becoming insensible.^ 
Where a prisoner was in a part of tbe jail, held, 
that the mere fact that tbe oonstabls in t^harge 
of him became ineensible could not determine 
the lawful oustody of tbe prisoner, in re 
Saudeya OOUNDAN, 1 Weir 203. 

{80)—Constable in charge of the prisoner 
becoming insensible — Where a constable, id 
charge of a prisooeri who was taken oat from 
tbe prison, became iDsensible, sod tbe prisoner 
walked off, held, that the prisoner was not 
guilty of an ofiezme ander a. 931, Penal Code, 
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Escape from Lawfol Oa8tody*^confint4ed. 

inasmuch as the prisoner, when he escaped, 
was not in custody, the constable being ineen¬ 
sible. in re SaradaiyA, 1 Weir 202, [D., 

1 Weir 203.] 

(31)— Penal Code, s, 22i—Sentence of deten¬ 
tion finder a tree by a Village Magistrate- 
Madras Reg. XI of 1816.—Reg. XI of 1816 does 
not authorise a Village Magistrate to order the 
detention, under a tree, of a person convicted 
before bim. Such detention being illegal, the 
accused, if he escapes, cannot be said to have 
escaped from a lawful custody. Jnre, PANDARAM 
Thulkanam. 1 Weir 209 = i Weir 923. 

(32 & 33)— Penal Code, s. 224— Escape from 
custody-identity of person —Procedure.—Where 
a person believed to be an escaped convict is 
brought before a Magistrate, the proper course 
is to charge and try bim for an offence under 
s. 224 of tbe Penal Code, when his identity 
will have to be established by the prosecution. 
Hie identity oanoot be tbe subject of an inde¬ 
pendent inquiry- EMPRESS v. AMAN, A.W.N. 
1882, 77. 

(34) —Penal Code, s. 224— Escape of convict 
under sentence of death.—Vfhete an escaped 
convict uuder senteoco of death was found and 
coavioted under s. 224 of the Penal Code, the 
Court ordered tbe previous sentence to be carried 
into execution. EMPRESS v. AMAN, A.W.N, 
1882. 164. 

(35) —Penal Code, s 225— Arrest by private 
person ^Person arrested handed over to ohauki- 
dar— Escape,—k privaie pirson arrested a 
person whom be saw committing theft, and 
made bim over to a village chaukidar. While 
in oustody of tbe chaukidar, tbe person who 
committed the theft was rescued by tbe accused, 
field, that they were lawfully convicted of an 
offence under s. 225, tbe original custody was 
lawful custody, aud this custody did not become 
unlawful by associating tbe village chaukidar, 
EMPRESS V. MURLAT SlNGHi A.W.N. 1SB3, 
214. 

(36) —PenoI Code, s, 22i—Arrest on suspicion 
— Escape from custody. —A person who has been 
arrested on euspioion (e. 54 of the Grim, Pro. 
Code) and escapes from such oustody is guilty 
of an offence under s. 224, though it may be 
that be may happen to be acquitted, of tbe 
offence of wbioh be was suspected. QUEEK* 
Empress v, Chaeua. A.W.N. 1696, isi. 

(37) — Right of entry in pursuit of prisoner 
escaped—Entry into lodging house • —A prisoner 
who has escaped from tbe custody ol Court 
peons may bo pursued into tbe yard of a lodging 
boose, tbe door leading into which is open, 
DUKHOO PEIN V, CHUNDRO KANT OHOWDRY, 

3 W.B. Gf. 68. 

(38}—Rescue from lawful custody—Penal 
Code, s. 225.—For a conviction under s, 226^ 
Peoal Code, it must be established that the 
pereoo wbom tbe acoueed are charged with 
having rescued was in lawfol custody at the 
time, QUBEN V. DEGUMBEB AHBBB, 21 W, 
B. Cr. 22. 


S. N. A. 

Vakil 
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Escape from Lawful Custody— concluded. 

(ZO)—Pen'll Code, s- 226.—A Police officer 
duly appointed under Act V of 1861, and 
engnecd in the discharge of his duty as such 
Pilire olTicet at a time when an unlawful as- 
scnitily took place, was held to be competent to 
anprcbend any of the members of such unlaw¬ 
ful assembly; and a person who rescued the 
persons apprehended was held to be guilty of 
rescuing from lawful custody within the mean¬ 
ing of s. 225. Penal Code. QUEEN v. ASSaN 
SnuRRErr, 13 W R. Cr. 7S. 

See ACT XXVI OF 1870, 4 N.W.P. 4. 

Of judgment-debtor arrested without war¬ 
rant, wbetbet punishable— See ACT XIV 
OF 1882, s. 651, 5 A. 318. 

See Bom. Act XLVIII of 1860. s. 8. 6 B.H. 
C. Cr. 15. 

See CONTESII’T OF COURT. 1 B.H.C. Cr. 
39. 

See JOINDER OF Charges—MISJOINDER 
OF CH.^ROES, 3 L B.R. 22l**4 Cr. L.J 389. 

See Penal Code. ss. 23, 186, 22 C. 759. 

See PENAL CODE, a. 186, 2 B.H.C. 128. 

See Revision—Sentence. 25 W.R, Cr. i. 
See SENTENCE—General. 8 W.R, Cr. 85. 

See Sentence-Transportation, Rat. 
Un. Cr. C. 965 = Cr. Rg. 19 of 1893. 

Estates Partition Act. 

See Ben. act VIII of 1876. 

Estoppel- 

See Right OF suit, 6 C. 291=7 O.L.R.433. 

Earopeaa British Soldier. 

See Jurisdiction op Criminal courts 
-General, 13 B.L.R. 474 = 22 W.R. 20. 

European Brltiah Subject. 

See GRIM. PRO. CODE. 1898 . 88. 4 4 3 to 463. 

See Jurisdiction OP Criminal courts— 
Jurisdiction over Europeans. 

Pro. Code (1072). s. 72 ( = s. 44o/ 
the Code of 1898) - Offence by an European 
British subject under Actlof 1859— Jurisdic¬ 
tion.— Magistrate, who is not a Justice of 
the Peace and also a European British subject, 
has jurisdiction to enquire into a complaint and 
try a charge under Act I of 1859, against a 
European British subject. H.G. PROCEEDINGS, 
18TH December, 1872, No. 2243, 2 Weir S78 
= 7 M.H. C. App. 32. 

(2)—Criw Pro. Code, s. 454 — European 
British subject - Bight to be tried as suclj— 
Waiver — Bevocabilily of waiver. — Where a 
European British subject waived bis right to 
be tried as such, held that bis waiver was not, 
under the circumstances, irrevocable, and that, 
if the withdrawal of the waiver was made 
promptly shortly after the waiver had been 
made, and if Bubstaotially nothing had been 
done in the interval on the abandonment of 
the privilege, the withdrawal of the waiver 


European British Subject—continued, 

should be allowed. KING-EmpbbOR v, BTER- 
LINO. 1 P R 1908, Cr.«4 P.W.R. 1908 = 7 Cr. 
L.J. 274 = 136 P.L.R. 1908. 

(2 a) — Claim to be tried as —TFaitier— Juris¬ 
diction of Judicial Commissioner's Court over— 
Crim Pro- Code,ss. 4 (;), 346, ch, XXXIII.— 

A claim to be tried as an European British 
subject can be waived. (12 B. 561, In 
every case of this nature, bis right as an 
European British subject should be carefully 
explained to the acou$cd, so as to enable him to 
exercise his choice and judgment as to whether 
he should claim those rights or waive them. 

(6 C. 83, R.) The jurisdiction of the Judicial 
Comroissioner's Court at Nagpore, not being a 
High Court within s 4 (;i, Crim. Pro Code, is 
not ousted, unless and until the accused have 
definitely claimed to be tried as European 
British subjects, and that Court can exercise 
its powers of revision in the case. There is 
nothing in cb. XXXIII of the Crim- Pro. Code 
which excludes the application of s. 346 of the 
Code to European British subjects. EMPEROR 
V. F. M. 0. NULTY. 7 N.L.R. 93 = 11 Ind. Cas. 
620=12 Cr. L.J. 436. 

{Z)—Power of local Legislature to confer 
jurisdiction on Magistrate over European British 
subject for a newly created offence.—Qume.— 
Whether the local Legislature has tbe power to 
render European British aubjeots punishable 
by a Magistrate on a summary conviotion for 
an offence newly created by them. REG v, 
DONOOeUE, 8 M.H.C. 277. 

(4) — Penal Code. s. 58—Penal servitude.— 
The punishment of penal servitude is only 
applicable to Europeans and Americans. 
Queen-Empress v. Dina Baidya, 19 M. 
483=1 Weir 298. 

( 5 ) —Ewropertn Brifish subject—Offence in 

Native State —Jarisdiefion—Penal Code —S. 44 
of tbe Charter of the Supreme Court of Bombay 
gave to that Court jurisdiction over offences 
committed by European British subjects in 
Native States in alliance with tbe British 
Government, if the acts would be offence if 
committed in British territory. The High Court 
has, therefore, juriedictioo to try such offences 
on charges framed under the Penal Code. REG. 
V. CHILL. 8 B.H.C.Cr. 93. [R.. 19 B. 105.] 

i6)—European British subjects in Mysore — 
Offence not punishable with death or transporta- 
tijn for life — Committal to Madras High 
Court. —Inasmuch as the High Court of Madras 
has been duly constituted a Court of Original 
Criminal Jurisdiction to take cognizance of 
offences committed by European British sub- 
jects being Christians, it may be that, in the 
absence of any special direction, a commitment 
to the High Court of such person charged with 
an offence not punishable with death or trans¬ 
portation for life, committed in Mysore Pro¬ 
vince. would be a good oommitmaat, WARD 
V. QUEEN, 5 M. 33 = 1 Weir7. 

(7)—Ofim. Pro. Cods (1832), ss. 197, 632-- 
Commifment without previous sanctiont of 







2501 


THE ALL INDIA DIGEST. 


2502 
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European Eritish subjecl, who is also a public 
servant .—A Europeac British subjeot, who ^7a3 
a pubUo Borvant within the meining of s. 197, 
was committed by the Judicial Saperioteodent 
of Railways in K. H. iha Nizam's Dominions, 
witboat obtaining a previous sanction. Held 
that the proceedings wore irregular and a sub* 
Bequent sanction would be of no use. But the 
Judge hsd power, iu his diecroCiou, under the 
provisions of s. 532« to accept the commitment 
and to proceed wahtho trial. QUKBN EM* 

PRESS V. Morton, 9 B. 288» F. B. 

IG P R. 1830. Or ; f., 22 B. 112; fi.. 37 0. 107 = 
14 O.W N, 1114= U Or. L.J. 453=7 Ind. Gas. 
359, 40 C. 360*13 Cc, L J. 826=17 Ind. Gas. 
570. 5 Bom. L.R, 868 ; D.. 10 Bom. L,R. 
1053 ] 

(9)—Crtm, Pro. Code, 1872, s. 72, Scope and 
effect of. —Tbe provisions of e. 72 of the Grim. 
Pro. Code of 1872 constitute a privilege in favour 
of a European British subject, i.e*, they do uot 
so much take away jurisdiction entirely from 
Magistrates as confer on the accused a right to 
be tried by a certain class of M-igistratos and 
by no others, which right the Code enables 
them to give up. No psrsoo can by vvaivec or 
oonaent enable a Magistrate or a Judge to try a 
case which be is disqualified to try by some 
circumstance not personal to the accused. In the 
matter of the petition of QUIROS, EMPRESS v. 
ALLEN, 6 C. 83 = 6 C.L R 463 = 3 Shorae L.R. 
Cr. 35, (2 C. 23, D.) [F.. 37 C 467 = 14 

C.W.N, 1115 = 11 Cr. L.J. 453 = 7 Ind. Gas, 
859; B.,13GP.L.R. 1903 = 1 P.R. 1908. Cr.= 
4 P.W.R. 1903. Cr. = 7 Cr. L.J, 274; Cons., 
12 B. 661, 12 Cc. L.J, 436 « U Ind. Gas. 620 = 
7 N.L-R. 93.] 

(9) —Crim. Pro. Code, ch. XXXJll^Biffhls 
and privileges of European British s«6/ecfs — 
Crim. Pro. Code (1672), 5. 72,—An European 
British subject, when tried by a District Magis* 
trate, enjoys tbe following privileges 

that tbe Magistrate's powers of punishment ace 
restricted and. secondly^ that the accused can 
claim trial by jury. But, where tbe privilege 
of trisi by jury is not olaicDed and tbe sentence 
passed is legal, tbe appellate Court has no right 
to order a new trial by a jury, but must dispose 
of the appeal on its own merits. EMPEROR V. 
George Powell, 27 A. 397=2 A.L J. 20= 
A.W.N. 1908, 5 = 2 Cr.L J. 17. 

(10) —Opporfuntf*/ fo plead being European 
Brtfis/( subject,—Plea not taken till loo late— 
TTufver.—A prisoner ought not to be allowed 
to plead that he is a European British subject. 
The mere statemeDt of a prisoner that he is a 
European British subject made before a Deputy 
Magistrate after the completion of the trial 
cannot be acted on. CLARK v. W. BEANE, 5 
W.B. Cr. 88. 

(11) —Trial of, by iury where there was no 
notiflealion tfndir i. 289, Crim. Pro* Code— 
Validity^ —Where a European British subject 
fo the Ponjab was tried with a jury instead of 
assessors, there being no notification under s. 269 
of the Oc^e in tbe Punjabi tbe Obief Oourt, 


European British Subject—conftnurd. 

under s, 686, Grim, Pro. Code, treated the 
jurors as asBessors and considered tbe appeal on 
the merits of tbe conviction SKILLING v. 

Empress. 18 P.R. 1888, Cr. [Dw5m u P R. 

1896, Or] 

(12) — Power to try or to commit European 
British subject to Sessions Court not taken away 
from MaQistrates—Lower Burma Courts Act% 
s. 8 (1) {a) atid (5).—The provisions of s. 8 (1) 
{a) and (bi of tbe Lower Burma Courts Act, 
1900, do not mean that all commitments that 
are m;tdo of European British subjeots must be 
made to the Chief Court of Lower Burma, but 
that, wboro. uoder tbe Code of Criminal Proce¬ 
dure, a commitment is made to a High Court, 
it is CO be mode to the Chief Court of Lower 
Burma. Tbe power to try the case or to commit 
it to a Sessions Court is not taken away from 
Magistrate. CROWN v. HODGSON, 1 L.B.R, 
158. 

(13) — Mode of procedure — Charge against 
European British subject —Prooedure with re¬ 
gard to European British subjects accused of 
an ofiaoce before a Magistrate. QUEEN v. 
Rorbrt Sheriff. 6 W.R. Cr. 13. 

{li)—Commitfnent to Sessions Court — Secu¬ 
rity proceedings—Power of Magistrate to com- 
mit—Power of Court of Session to proceed on 
such cemmitment—Crim. Pro. Code (1698), 

s. 107.—A Magistrate instituting procoedings 
under s. 107, Grim Pro. Code, against an 
European British subject, requiring him to 
show cause why he should not execute a bond 
(or keeping tbe peace, has no power to commit 
faim to tbe Court of Ses.uon, and the Court of 
Session has no power to proceed on such a 
commitment. CROWN v. R. J. CHAPMAN,! 
L B R. 278. 

(15)^^ppral against conviction by Court of 
Session — Judicial Commissioner's power to 
entertain such appeal—High Court, meaning off 
iu reference to proceedings against European 
Bri'isfc sttftMcls—Crim. Pro* Code, $s. 4 and 
110.—Tbe appellant, whose claim to be dealt 
with as a European British subjeot was admit¬ 
ted both by the* committing Magistrate and the 
Court of Session, was convicted uoder ss, 417 
and 474, I.P.O. He filed an appeal againet 
his ooDViotion in the Court of tbe Judtoial 
Commissioner of Oudh. Held, that tbe appeal 
in this case, uoder s. 410 of the Crim. Pro.Code, 
lay to the High Court. The “ High Court,’’ in 
reference to proceedings ag>iinet European 
British eubjeots in Oudh meaoe tbe High Court 
of Judioature for the Nosth-Westera Provinces. 
TBOMA8 Bradshaw v. king-Emperor. 13 
0 C. 338 = 8 Ind. Gas. 873 = li Or. L.J. 723. 

See ACT I OF 18S9| 8. 83 (4), 2 Weir 678 = 7 
M H.O. App. 33. 

See ACT I OF 1869, e. 68 (6)i 4 M.H.0» 
App. 23. 

See ACT V OF ISSl, s. 29, 3 N.W.P. 128. 

See ACT IS OF 1861, 8 W.B. Beo. Ref. 6. 

In Native States-*-Sea ACT XXI OF 1879^ 

t. 6, 9 B. 888. 
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Sfe ACT XXI OF 1879. s. 8.26 M. 607 = 1 
Weir 13= 1 Weir 757. 

See ACT III OF 1880. 8. 28. 40 P.R. 1884. Ot. 

Sp<J ACT III OF 1884, s. 8 (6). 9 A. 420 = 
A.W.N. 1887, 39. 

See BOM. ACT VII OF 1867, 7 B.H.C. Or. 6. 

Mode of coromitmenfc ot European British 
subjects and Native subjects, toeeihet obarged 
with an ofieooe — See COMMITMENT TO 
SESSIONS Court, 5 W R. Gr. Cir. i. 

See commitment to Sessions Court, 
A W.N. 1831, 160 

Son of an Indian subject born at Constan¬ 
tinople—Whether a—Failure to claim privilege 
—Relinquishment —See CRIM- PRO. CODE, 
1898, ss. 4 (i). 454 (i). 4G0, 13 Cr. L.J. 197 
= 14 lud. Cas. 197 = 24 P.W.R. 1912, Cr. = 6 P. 


R. 1912, Ct. 

Jurisdiction of District Magistrate, C. and M. 
Station. Bangalore, over —See CriM. 

Code, 1893. s. lOO. 9 Ind. Cas. 255=12 Cr. 

L. J. 42 = 9 M.-L.T. 322 = 34 M. 346 = 1911 2 

M. W.N. 199. 

See CRIM.Pro. CODE. 1898, ts. 452,408. 404, 
14 B. 160. 

Rights of—S?e CRIM. PRO. CODE. 1898, 
s. 494, 18 C.W.N. 385 = 15 Or. L-J. 297 = 23 
Ind, Cas. 505. 

See Grim. pro. code, 1898 8. 626. l8 0. 


247* 

In Native States — See HIGH COURT, 
Jurisdiction of—Genkrad, 9 B. 288, P.B. 

See high Seas. Offences committed 
IN, 21 C. 782. 

See JUDICIAL COMMISSIONER OF MYSORE, 
5 M. 33=1 Weir 7. 

See JURISDICTION OF CRIMINAL COURTS— 
GENERAL, 7 B.H.O. Cr. 1. 14 B.D.R. 106-22 
W.R. 54, Cr. 

Proof of status — Question of fact—See 
JURISDICTION OP Criminal courts 
Gener.\L. 10 W.R. Cr. 6. 

Sec Justice of the peace, 6B.H.C.Cr.l4. 

See LOCAL Government, 6 MJi.C. 277. 


See Magistrate. Jurisdiction o^ 
GENERAL jurisdiction, 16 M. 308-2 Weit 

579* 

See SECURITY TO KB^ r^r” 

GENERAL. 360.163 = 13 O.W.N. »51=8 CX. 
J. 565 = 9 Cr.L J. 36 = 9 Gr.L.J. 359 = 1 Ind. 

Gas. 737. _ ^ „ 

See ST. 28 AND 29, ViC., 0.15, 5 Bom. L.R. 


869. 

See WAIVER, 6 0. 83=6 O.L.R. 463. 


Europeans. 

See EUROPEAN BRITISH SUBJECT. 

See JURISDICTION OF CRIMINAL COURTS 
—JURISDICTION-OVER EUROPEANS. 

Jurisdiotion over, in the State of Sannoor 
See Jurisdiction of criminal Courts— 
General, 3 M.H.C. 354. 


European Soldier. 

See ACT III OF 1880, 8. 14, 8.C. 104, Oudh, 
Sale of liquor in bteaoh of license to —Sec 
ACT XXII OF 1881, s. 49, U.B R. 1897—1901r 
vol. I, 184. 

Belling liquor to—under officer’s permission 
— See ACT XII OF 1896, ss. 49 and 52, 
U.B.R. 1902—1903, Excise, 1. 

Evidence. 

1. —GENERAL. 

2. —ADMISSIBILITY OF EVIDENCE. 

3. —NON-ADMISSIBILITY OF EVIDENCE. 

4. —Character Evidence. 

5. —DYING Declaration. 

6 . —Expert Evidence. 

7. —General repute. 

8. —Hbars.ay evidence. 

9. —Medical Evidence. 

1C.—Refreshing Memory. 

11.—statements m.adb to Police. 

See ACCOMPLICE—ACCOMPLICEEVIDBNCE 

—Judge’s charge to jury. 

See ACCOMPLICB-ACCOMPLICBEVIDENCB 

—necessity,FOR CORROBORATION. 

See ACCUSED PERSON. 

See CIRCUMSTANTIAL EVIDENCE. 

See CONFESSION. 

See CRIM. PRO. CODE, 1898, sa. 154, 287, 
286, 289. 

See EXAMINATION OF ACCUSED. 

See False evidence. 

See RECORD OP EVIDENCE. 

See REVISION—Matters Pertaining to 
EVIDENCE. 

See SECURITY TO KEEP THE PEACE—EM- 
DENCE AND PROCEDURE* 

-^^1.—Geoera). 

(1)—Mennitt!? of the term " Evidence"-—The 
term “evidence" in its ordinary sense signifies 
that which makes apparent the truth of a mat¬ 
ter in question. It is no doubt more frequently 
applied to proof before a judicial tribunal, but 
it is not necessarily confined to this sense ; it la 
used with equal oorreotnesa to express the inti¬ 
mation acquired by any person, who undertakes 
an enquiryiOD any matter in question. SRINI¬ 
VASA IYENGAR V. THE QUEBN, 4 M. 393 —I 
Weir 76 = ] Weir 891. 

(2)—BuZes of evidence, value of.—Since, on 
the rules of evidence, the property, the liberty 
and the ^ves of men depend, it is of high im¬ 
portance that no security for truth, especially 
in criminal oases, should be weakene^ 
Queen-Empress v, bamchandra govinu 
HARSHE, 19 B. 749. 

(S)—Circumstantiai evidence—Its nature and 
effect.—In India, evidence entirely circumstan¬ 
tial is frequently the most satisfactory evidence, 
though, in appreciating suoh evidence, a Gout 
ought to sea that each of the facts, from vrhicn 
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•^—1-—General—coniinwd. 

the guilt is interred, must be proved beyond 
reasonable doubt, and that there is a complete 
link oi evidence leaving no reasonable ground 
for any conclusion consistent with the inno* 
oenoe of the accused. GROWN v. GOOLA. IS P. 
R. 1887, Cr [K. 1 Ind. Gas 941*136 P L.R. 
1909*36 P.W.R. 1909, Or. =11 Cr L.J. 82 ; R,, 
36P.W.R. 1909, Gc., HCc.LJ. 316 = 244 P L. 
B. 1913*19 lad. Gas. 1004.] 

(4) — Evidentiary value of absconding. —Abs¬ 
conding is but slight evidence of guilt usually. 
Queen v. borob Roy# 5 W,R. Cr. 28. 

(4-a)— Circumstantial evidence. co?tt)icfion 
based on’-Revision by Bigh Court .—Where a 
oonviotion ie based up^n circumstantial evi¬ 
dence, the question always remains whether the 
evidence which has been believed by the Court 
which heard it is of such a nature that it ought 
to have been accepted as establishing the guilt 
of the accused person beyond reasonable possi¬ 
bility of doubt, and that is a questioo which 
may be dealt with by a High Court uoon an 
appheatioD for revision. AMAN ALI v. KINO* 
EMPEROR, 13 O.C. 309*6 lod. Cas 379 = 11 
Cr. L.J. 631. 

( 5 ) —It is not necessary that there should 
be direct evidence of an aci of adultery nor that 
the adulterer should kttow whose wife the 
woman is, provided ho knew she was a mat* 
Tied woman. QUEEN v JIaDHUB CHUNDER 
GIRB MOHUNT, 21 W.R. Cr. 13. 

the Chief Court declined to confirm 
a eentence of death on a oonviction for murder, 
which rested on circumstantial evidence or a 
violent proeumpiion of guilt. CROWN v. 
ADALUT. 69 P.R. 1866, Cr. 

(7)—Circumsfanfiai evidence^ C'^nviclion — 
Facts to be inconsisfenf with innocence of accused 
— Reference—Disagreement between Judge and 
Jury ^Reference 7uhen to be made to Bigh Court 
—Criw. Pro. Code. s. 307.—In ca«e6 of circum¬ 
stantial evidence, the facts found should be 
inconsistent on a reasonable hypotbeeis with the 
innocence of the accused, before a conviction is 
pronounced. It is not in every case of doubt 
nor in every case in which a viewdifiereut from 
that of the Jury can be eotertaioed on the 
evidence, that a reference under e. 307 of the 
Crim« Pro. Code is to be made to the High 
Court; the verdict of the Jury should be mani- 
feetly wroug before such a reference is made. 
Emperor v. surnamoyee Biswas. 14 Cr. 
L.J. 660*21 Ind. Caa. 900 = 41 C.621« 

(g )—Direct and indirect proof, distinction 
between, —The Indian Evidence Act contains no 
vefereoce to a distinction between direct proof 
and indirect proof or proof by ciroumetantial 
evidence. NatHA SINGH v. EMPRESS, 44 
P,R. 1888, Or. 

( 9 ) — 0/ witness admiseibility and eredU 

bilily dietinguiihed^Crim. Pro. Code (1882), 
•• S68«—Under Si 386 of the Orixe. Pro. Code, 
Abe avidenoe of a witness duly taken in the 


Evidence —continued. 

-1.—General—continued. 

presence of the accused before the committing 
Magietrate, may, iu the discretion of the prosid* 
ing Judge, if such witnoss be produced and 
examined, bo treated as evidence in the case. 
But there is a manifest distinction between the 
admissibility and the credibility of ovidencei 
As the Legislature, which has enacted what 
evidence is admissible, has never attempted the 
impossible tisk of enacting what witnesses 
should be believed by Courts of Justice, all that 
can be eaid is that a provision, which m^kes the 
evidence of a witness before a committing 
Magistrate admissible as evidence at the Ses¬ 
sions trial, does not in any way relieve the Court 
of the duty of applying well ascertained and 
well-esUblished judicial priDciples as to sifting, 
scrutiniziDg, and weighing evidence before it 
accepts any particular evidence of a witness as 
true or most probably true. NGA KU DE v. 
Queen-Empress. L B.R. 1883—1900. 280. 

(101 —Recording of evidence in regular trial— 
Summary triaL^lo regular tri4ls, bbeevideoce 
has to De recorded in a narrative form and^ in 
the witness's own word^, unlike summary trials 
where the evidence has not to be recorded and 
notes thereof may suffice. NGA NOYIN BYU v. 
QUEEN Empress, L.B.R. i893 1900, 628. 

(11)— Ecidsnee of a convict, value of. —The 
evidence of a person who has been convicted of 
perjury, or of a person who has been convicted 
of a criminal oQenco, can hardly be regarded as 
entitled to the same credit, as would be accord¬ 
ed to the testimony of a person against whom 
DO such imputation could be broncht, DOON- 
GUN RAI V. DOOBGA RaI. 2 N.W P. 97. 

{Hi—Evidentiary value of kabuliyat«, chifctas, 
accounts, receipts and survey maps—KabuliyatSi 
chittaSy accounts and receipts are valueless 
without proper oral evidence regarding them. 
DiNOMONt CHQWDHR^NI v. BROJO MOHINI 
CHOWDHRaNI. 29 C. 187 = 29 I. A. 24 = 6 C W, 
N. 386, P.C.»12M.L J.83*4 BomX.R. 187* 
8 Sar. 224. 

(13) — Survey map—Evidence>—^ survey map 

13 not direct evidence of title, id the same way 
as a decree in a disputed cause is evidence of 
title, for the survey officers have no jurisdiotioo 
to enquire into or to decide questions of title* 
But it is good evideuce of possession according 
to the boundary demarcated. NOBO COOMAR 
DA6SV OOVIND CHUNDER ROY, 9 C.L.R. 
303. [R., 8 C.W.N. 849.J 

(14) —Sessions trial—Right of accused to have 
Ats witnesses examined.—The Sessions Judge has 
DO option either to examine or not to examine 
the defence witoeRseviaod the accused is en tilled 
as of right* to have them examined. AHUUD 
KHAN V. Empress, 116 P.R. 1866, Or, 

(15) —Depositions given in a former trial— 
Contnefton thereon —Fafiiifi/.—Whersi in a 
Sassiona trial, the depositions of certain wit¬ 
nesses given at a former trial were read to them. 
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-1.—General—con^int^ed- ! ~“1-—General—continued. 

and tboy were asked if they were true, a oon- , (21 )—Partly heardcase^^Powerofone Magis* 
viction based upon such evidence wa? not valid* Irate (o use evidence recorded by anoih^ 
QUKtN V. HALUNDAK DASS. 2 N.W.P. 100. ATn^isircfe.-Where a case was decided by the 

Magistrate of the District after the trial had 
(IG)'“Dri csifion of tvitnei^siH a former triol— been commenced before a subordinate Magis- 
Adintssibililjf —The d‘posi6ion of a witness in a trat© aud aflec a pottioD of the evidence had 
former trial 13 not admissible, unless ho is , recorded by that Magistrate, and the 

exaramod, where boisava'lableforexamination. I j.iaBistrate utilized that evidence in his judg- 
Keg V. JENKOo, Rat Un. Cr. C. 9. , held^ that such procedure was not legal. 


(17) — Preinniis stnUmtnis of U'itnesses incri¬ 
minating the accused — Crim. 
Pro. Code (1S82>, s 5298.—Former statements 
made by witnesses, in a diQoreiit case, incri¬ 
minating the Accu.^cd in bic absence, C/in only 
be used for the purpose of contradicting the 
statements no^ made by them, and they can¬ 
not be treated as independent evidence of the 
guilt or innocence of tbo accused for the simple 
reii^on that they were not made in the presence 
of tbo accused ; and the mere fact that those 
atatements have been put to the witnesses and 
referred to in the cou'^so of the evidence given ^ 
before the committing Officer would not rnnko ' 
them evidence against the accused, ALIMUD* 
DIN V. Queen-Empress. 23 C. 36i. 

(18) --Cross ixaminalion — Dis'^repancies fee- 
tU'cen deposition rnadc before MQg\siraU and 
that before Judge —In a Sessions trial, the 
attention of the Jury may be called to the 
diflerences between tbo evidence given by 
witDos.>:os in such Court, and that given before 
tbo conimitting Magistrate, without putting in 
tbe deposition taken before the committing 
Magistrate. EMPRESS v. Haran ChuNDEB 
MlTTRR, 6 C.L.R. 390. iOnetruled, 31 C. 
142, F.BJ 

(19) —Criw. Pro. Code (1882), ss. 107. 117, 

118—xVafwr^ and quantum of evidence requir¬ 
ed before passing order for security to keep the 
peace. —Although a Magistrate may initiate 
proceedings under p. 107, upon such informa¬ 
tion as may satisfy him as to tbe hkelibood of 
a breach of tbe peace being committed, and 
although* in bolding the enquiry under e. 117, ' 
the nature or quantum of evidence need not be 
as conclusive as in trial for effences, yet, the 
Magistrate should not proceed purely upon an 
apprehension of a breach of tbe peaoe, but is 
bound to see that substantial grounds for such 
an apprehension are established by proof of 
facta against such person implicated, which 
would lead to the conolusion that an order for 
security is necessary. When the nature of 
tbe information requires it. overt acts must be 
proved, before the Magistrate can make an 
order under s. 118 of Iho Code. QUEEN* 
EMPRESS V. ABDUL KADIR, 9 A 462»A.W.N. 
1887,111. [fi., 15 A.W.N, 241. U.B.R. 1893 

—1900, 16, Cr ] 

( 20 ) —Crim. Pro. Code (1861), ss. 995, 296— 
Evidence, recording of .—Both under e. 295 and 
under s. 296 of the Grim. Pro Code, evidence 
should be recorded to the effect specified in the 
sections, before security is ordered. REG v. 
BUDH^A QURYA, Rat. Uo, Cr, C. 44*Cr. Rg. 
18-12-1870. 


QUEEN V. KULLIAN SiNGH, 2 N.W.P. 468. 

>• i22)~Crim. Pro. Code (1872). ss. 27, 280— 
Admission of improper evidence—Poioer of H^gh 
Court- —If. in a case tried by a jury, the High 
Court finds that inadmissible evidence bad been 
received, and if there was no evidence to go to 
the jury on which a conviction would reason¬ 
ably be based, the High Court would simply 
reverse the conviction and sentence. If, on the 
other band, the Court is satisfied that, indepen¬ 
dently of the evidence improperly admitted, 
there was sufficient evidence to justify the 
decision, or. id other words, that the prisoners 
bad not been prejudiced by the admission of 
tbe illegal evidence* then, having regard to tbo 
provisione of e. 167, Evidence Act, 1872, tbo 
High Court should not interfere. But, where 
tbo evidence remaining after the exclusion of 
the inadmissible evidence* on whi'ib a jury 
might not unreasonably find tbe accused or 
some of them guilty, does not appear to be 
conclusive as to their guilt, the proper course 
should be to order a new tcial< REG v. AMRITA 
GovinDA, 10 B H.C. 497. [i?.. 19 B. 749. Rat, 
Uo. Cr. C, 245, 452.] 

(23) —Di5cr(»pancies in oral evidence^ Effect. 
—Discrepancies arc not less iofitmaiive of 
testimony, because greater sagacity on tbo part 
of the witness would have avoided them. 
Reg V. Kalu Patil, il B.H.C. 146. 

(24) — Evidence, greater part of which found to 

be false, propriety of relying on—Petial Cede, 
ss. 330* 348.—Where, in a case under ss. 348 
and 330, the Sessions Ja^ge disbelieved 

all the witnesses in tbe case, but selected with¬ 
out any corroboration certain passages from 
tbe evidence which he believed gave the correct 
story and, on his own estimate as to whether 
that story was true or not, convicted the 
accused: Held, that the conviction could not be 
sustained. HARE KRISHNA v. KlNG-EMPER- 
OB, 19 C.W.N. 330*^28 lod. Cas. 795 = 16 Cr. 
L.J.411. 

( 25 ) —Accused, if bound to produce any evt^ 
dence—Evidsnee hr the prosecution—Duty of 
accused to rebut it Effect of the evidence not 
being rr&uf(rd.—Although the accused is not 

bound ” to call any evidence at all whether the 
evidence for the profecutiou was true or not* 
the Court is bound by woU-ascertained princi¬ 
ples and rules in dealing with evidence. K 
evidence stands unrebutted, it gains weight* 
from tbe very fact of its being uorebutted, 
unlesB the oiroumstances are such that ©videnoo 







3609 


THE ALL INDIA DIGEST* 


S6IO 


Bvideacc —oootinued* 

-1.—Oeoeral— ccnlinued, 

in rebuttal can hardly be expected to be forth- 
oomiue. Per Asfort^ J. Ejiperor v. BaJI 
Krishna, 6 Bom. L B. 481. 

(26j—A d accused person le uoder no obliga* 
tion whatever to produce aoy evidence: aod, 
until a strong case has been made out against 
him, DO inference can be drawn from non^pro- 
duction of such evidence. QUEEN-EMPHESS v. 
Narayan Natbu, Rat. Un. Cr. C. 779 = Cr. 
Rg 43 of 1898. 

{‘21) ^ ldenvjieatio7i of thing conlnining poUon 
in cases 0 / murder fcy ^'otsonanj.-^Judges, who 
try cases of murder by poisoning, should invari¬ 
ably put beyond tbe possibility of doubt the 
identihoation of every single thing that ie sus¬ 
pected to contain any poison* The evidence 
should be complete as to the history of such 
articles and it should be shown tha^ they have ; 
been kept in proper custody throughout, if they 
are to be relied on as supporting a conv]ctioD« 
and there should he no poi^sibility of any ques¬ 
tion betug THIS; d as to the identity of any ench 
artielo EMPEROR v. SHRIDEAR, 7 Bom. L. 
R. 640»2 Cr. L J, S85. 

(*29) - Evidence cf identification—PrCiCtiee .— 
Evidence oi identification is not necessarily 
untrue, because it was not given immediately 
attcr the occurrence- But when such evidence 
is wiihbcld (cr a time*, tbe Court should 
endi»avour to obtain from the witne^sefl an 
explanation the reason. NO A TAIK PYU v. 
Queen-Empress, U.B.R. 1897—1901. Yoi. I, 
142. 

(29)—Panebnama—Pfco/- Practice ,—It ie 
necessary, if a Panchnnma is to be put in. that 
it should bo Jessllv proved, for. it does not 
prove itprlf FMPBROR v. IIOTE DONOAR- 
SHBT GUJAR, 7 Bom. L.R. 978 — 3 Cr.L J. 4l. 

{%Q)^Eiidenc6 given before the MagUirate — 
V$e in Sessions Court, when such evidence is 
retracted,—The only use that can be mndo of tbe 
evidence given against tboacoueed by witnesses 
before tbe committing Magistrate, when such 
witnesses retract such eiatements in tbe Sessions 
Court, is lo render tbe latter evidence value* 
less. Tbe Ses^^ionn Court cannot convict the 
accused disbel eving the evidence given before 
it and believing the evidence given before tbe 
committing Magistrate- REOV. HIROOChIMA, 
Bat. Un. Cr. C, 39*Cr. Bg. 18 9.1870. 

duties of the Police and the 
Magistrate.—The police perform their duty in 
coUeeitng evidence and it is the function of the 
Magistrate alooe to decide upon tbe bufficieooy 
or oredibilitv of this evidence when collected. 
Government v. karimoad* 6 C. 4fl6»7 C L. 
B. 467»8 Shoroe L R. Cr. 48. [R-. 11 M.L. 

T. 867»iei3 M W.N. 499-33 M.L.J. 419-14 
lod. Cae. 806-18 Cr« L.J. 309, 10 Or. L.J.335 
-3 B L.B. UO 

(831—iSfafemenl made to Police offiur, admis- 
siMlify 0 /*—A siatemeot by a Police officer ^ 
the efieot that oeiiaiD penou made oertain 
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statements to him is not admissible in evidence 
unless it is evidence of general repute. CHAIN- 
suKH V. Emperor. 16 Cr. L.J. 221=27 Ind. 
Caa. 843. 

(33)—Accord of evidence for defence before 
case ior j.ro’iecuiicn closed—Effect on decision,— 
Tbe fact of a Deputy Magistrate having record* 
od some evidence for the defeuce, before tbe 
close of the case for tbe prosecution, would be 
no ground for reversing bis decision. In the 
matter of the pelilion of KaLT CHURN CHUN- 
ARi, Empress v. Kali Churn Chunari, 8 C. 
154 = 10 C.L.R. SI. 

Idi)—Option of prisoner to offer evidence or 
not. —A prisoner is at liberty to offer evidence 
or not. and no inference, unfavourable to him, 
can be drawn, if he takes one cour.^e in prefer- 
ence to anoiher. HURRY CHURN ChuCKER- 
BUTTY V. EMPRESS, lOC. 140 = 13 C.L.R. 358. 

(35) —Evidence disbeluved in some parts and 
accepod m oihets.—Validity of conviction based 
on such evidence*—VJhere the evidence for the 
prosecution is disbelieved in pans, as to which 

I tbe jury thought that tbe witoesses h^d cotn- 
I mitted perjury, it is not safe to acci'pt their 
. evidence in other parties and to convict tbe 
prisoner. JaSPaTH SINQH v. QubBN EM¬ 
PRESS, 14 C. 164. 

(36) —Penai Code, s* 150—Affray—Nature of 
evidence. —The Court does not expect in an' 
affray to find specific evidence as to tbe acts of 

1 each figbicr. General evidence as to tbe ac¬ 
cused taking part in it will be suffioient. 
MOHER SHEIKH V. QUEEN-EMPRESS, 21 C. 
392. 

\Z1)—Evidence of dacoity — Conviction of 
accused.—The evidence of a witiiese who knew 
' tbe accused previously and who bad ample 
I opportunity of observing him at the dacoity, 
and who immediately named him to tbe other 
vilUgcre as one of the daooite and also named 
him to tbe Police some few hours after tbe 
dacoity, ie admissible. In re RAMA MUPPAN, 
8M L.T. 244-6 lad. Gas. 317-11 Cr t J. 623- 

Judgments in civil and criminal cases— 
Their admissibility in evidence in criminal 
prosecutions and civil cases respeclively* — Per 
Rampmi, J*—A judgmeot ia a criminal oaee 
cannot bo received in a civil action to eetablieh 
tbe truth of the facte upon which it ie rendered- 
Bimilarly a judgment in a civil action cannot 
be given io evidence for such a purpose in a 
oriminal prosecution, and tbe Magistrate ought 
to decide tbe question of the aocuaed'e crimina¬ 
lity for bimeeli. without reference to tbe deci¬ 
sion of tbe Oivil Court, Per Ohose, J—Tbo 
decision in a civil suit may be admieaible in 
evidence io a criminal case, if tbe main iseae in 
boib tbe cases is tdentically the same. Raj 
KUMABI DBDI V. BaMA BUNDABI DEBI, 38 
C. 610, 

(89)—Circttmsfanftal evidenect ccmviction on 
—Valii%iy*—la the absence of direct evidenoa 
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a porson may be ooovioted solely on oicoum* 
stantial evjdenco^ EMPRESS v. AN&NDA 
KisnouE Choudhurv, 4 C.W.N, cxvt. 

({0)^I& 19 not eaie to pass the extreme 
sentence of death in % case based on oircum* 
stantia) ovidooce only. It is safer to pa<:s a 
penlcnce of transportation for lie. {P^r Kfrnartf 
J., Drandt» J., dtsienfinj}. in re VENULADa 
JaNaKI, 2 Weir 736. 

(41) — Circumstnntial evidence strongly against 
accused — Conviction — Medical evidence ^— 
Though the circumstantial evidence in a oase 
of murder may throw great suspicion on the 
accused, be should not bo convicted in the 
absence of direct evidence connecting bim with 
the crime. And where the medical evidence 
suggests Puicide, the medical witnes'* ought to 
be oxaminrd on the point. QUEEN EMPRESS 
V. DHARMANGAL SiNQH, 8.C. 1S9, Oudh. 

(42) — Crim, Pro. Code (1698), s. 503—Sui- 
dence taken on commission in Nepal —Admsssi* 
bility—Qeneral Clatises Act X of 1S97, 5« 3 (27). 
—Where evidence of certain witnesses in Nepal 
is taken on commission, tbe onus lies on those 
who rely oa that evidence to approximately 
establish that Nep^l comes within India as 
deSaed by s. 3 (27) of tbe General Clauses Act. 
SiNoiiiR Lama v, Emperor, 7 C.W.N. 635. 

(43) — Inconsistency between first informatim 
and the theory of the prosecution^Cirewnstan^ 
tial evideyxee .—The iocoDsistenoy of tbe first 
information with the theory of tbe prosecutton 
is a very weak feature oi a case depending on 
circumstantial evidence. NAZIR JHARUDaR 
V. EMPEROR, 9 C.W.N. 474 «2 Cr. L J. 253. 

{^i)—Evidence distrusted in part whether 
should necessarily be rejected altogether—Right 
of counsel to demand in cross-examination, 
repetition of story (old in examination in-chief^ 
—Where the Court distrusts the evideoce pro¬ 
duced in a case in one particular, or as regards 
one accused, it does not necessarily follow that 
it should reject the evidence altogether. No 
hard and fast rule can be laid down as to the 
right of counsel to demand in oross examina- 
tion that a witness should repeat the story 
which he has told in the examination-in-obief. 

Lakha Singh v. emperor, 89 P.L.R. I9f4 
= 13 Cr. L J. 148=22 Ind. Cae. 724 = 30 P.W. 
R. 1914, Cr. 

(46)— Evidence —THfnsss'^s produced by accu¬ 
sed in defence^^Evidence not believed—Accused 
convicted--Witnesses tried for perjury acquitted 
-^-Conviction of accused set aside tor irregularity 
-^Iresh trial ^Accused applying for consideration 
of defence evidence formerly produced without 
producing witnesses — Application refused — 
Exercise of discretion by Magistrate, was 
tried for an ofieuoe under s. 395. Penal Code. 
He pleaded an alibi and produced six witnesses 
to prove it. Tbe Magistrate thought that all 
this evidence was false. D was convicted and 
jtiooeediDgs were (aken against the witnesses foe 
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perjury. On appeal by D, his oonviction was 
set aside on tbe ground of serious irregularity 
in tbe trial and it was left to tbe District 
^lagistrate lo see if any fresh trial oi D was 
advisable. Tbe witoesses tried for perjury 
were also acquitted some by the Sessions Judge, 
and others by tbe Chief Court. D was, how¬ 
ever. again tried for the same offence, and in 
defence be said that he would not produce 
these witnesses again though he wished their 
evidence already taken to be considered, The 
Magistrate declined to consider the previous 
defence evidence unless tbe men were again 
produced in Court: Held, that, under the 
circumstances, the Magistrate exercised a wrong 
discretion in refusing to consider tbe evi- 
denr^e. DAIM v. EMPEROR. 41 P L.R. 1914 = 
17P W.R. 1914. Cr. = 15 Cr. L J. 62 = 22 lod. 
Cas. 334. 

(46)—TriaJ for kidnapping, robbery and 
murder^ Offences cowsfifufinj parts of the same 
transaction—Vtrdici of jury in charge of 
robbery, admissibility of in the charge of murder 
— Recent and unexplained possession of sfofcn 
property, whether evidence of murder.—The 
accused who were charged on three counts, 
namely, of kidoappiogt robbery and murder, 
were tried on tbe second count by a Sessions 
Judge and a Jury, and on tbe first and third 
oouots by tbe Sessions Judge and Assessors, 
the obarge relating to a boy who was alleged to 
have been enticed away, robbed and murdered. 
The accused were convicted of robbery by the 
Jury and of kidnapping by Assessors aud of 
murder by the Sessions Judge, who dissented 
from the verdict of ‘not guilty* by the Assessors 
on the charge of murder. On appeal, held, 
that tbe accused were not prejudiced by tbe 
joint trial on all the three charges and that the 
verdict «of the jury could not bo taken into 
consideration, in the appeal, on tbe question 
whether the evidence justified the convictioo 
for murder. lu cases in which murder and 
robbery b>ive been shown to form parts of one 
transaction, the recent and unexplained pos* 
session of tbe stolen property, while ib would be 
presumptive evidence on tbe charge of robbery 
would similarly be evidence against accused on 
tbe charge of murder. QueeN-EMPRESS v, 
Sami, 13 M. 426 = 1 Weir 290. [F , 12 Cr.L. 
J. 664 = 12 Ind, Cas. 652 = 21 M L J. 1071- 
1911, 2M,W.N. 478, 4 Ind.Cas. 1051 = 6 M.L. 
T. 123: R- 6 Ind, Gas. 51 = llCf.L.J.2i2 = 
20M.LJ. 657«7 M-LT. 3l4«19i0 M.W.N, 
77 : D., 13 Cr.LJ. 249 = 14 Ind. Caa. 601.] 

til)—Magistrate, duty of, to consider whole 
evidence '—In a case of breach of trust, tbe 
prosecution examined some witnesses and then 
produced a receipt with an affidavit by the 
complainant. The Magistrate, thereupon, pass* 
ed an order :—“According to the affidavit and 
the receipt filed this day the case has become 
one of a civil nature.” Held, the Magistrate 
ought, without oonfining himself to tbe affidavit 
and tbe receipt alone, to fgrm his opinion on 





961S 


THE ALL INDIA DIGEBI; 


36 U 


£vldeace —oontinaed*. 

l^^Qeoeral—caniint4€<2* 

the whole evidence produced by the prosecution. 
CHINNAPPA BUTHBN V. RUTHNA GRAMANY 
AND Manikaeutnam&iad^ 3 M.L.T« 321 = 
7 Cp. L.d. 397. 

(48) — Identificalion of accused^Dutv of 

Court. —Id serious oeses triable by the Court 
ol Sessions, the witnessesi should not be allowed 
toidoQtify the numerous prisoners in a body 
aod sucb statements identify all the pri* 

eooers as having taken part in the dacoity are 
inadmissible. The witness should be called on 
to identify eaob individual prisoner and the 
identidoation of each should be separately 
recorded. Moreover, when the witness has 
pointed out each individual prisoner to the 
Judge, it is not sufficient for the Judge to make 
a note that the witness has done so. He 
should record the words io which the witness 
ideotidds the prisoner, as part of the witness’s 
deposition* SHANKAR V. ^QUBEN-EMPRBSS, 3 
O.C, 72. 

(49) ~Wbere oases depend upon the identic 
fioation of the accused with the offender, the 
Courts should narrowly scrutinize the evidence. 
Kashbb Ra&Iv. Crown, 27 P,R« 1868, Cr. 

(50) — Evidence — Accused absconding after 

occurrence—Idendficalion of accused—Statement 
not made to police at early stage of the invesliga^ 
fto^.^The accuse 1 was convicted of murder. 
It was found proved that the deceayed was shot 
by the accused at night by a gun or a piste) 
while be was sleepiog in the roof of the house 
adjoining bis own. The principal witness was 
the wife of the deceased who was sleeping close 
by. She stated that when the shot was fired 
she awoke, opened her eyes and by the Aish of 
the fire arms recognized the accused who ran 
away. She at once raised her cries to tbaefiect 
that the accused bad killed her husband. 
The husband of a sister of the dece^eed. 
who was sleeping on his roof on the other side 
of the lane, stated that he heard a shot and 
then cries of deceased's wife and then going 
down from the roof of his house be recognized 
the accused. Another witness by name Jafar, 
who lived at a distance of 500 karams, deposed 
that having beard the cries bo was going to the 
spot when he met the accused on the way. 
Other evidence was to the effoot that after the 
occurreoce the accused absoonded from the 
village, that the evidence as to indentlfi^a- 

tion was insufficient and the fact of accused’s 
absoooding was not inconsistent with bis lo* 
Qooenoe knowing that an iooorrect accusation 
bad been brought agatnet him. That the evi* 
dence given by witness Jafar was open to suepi* 
cion as be bad not made the statement to 
the Police till third day of the investigation 
which be could have made at nnoe. CROWN 
V. Ahmad. 4 P.L R. 1919-2 P.W.R. 1919, Cr. 
-16 Or. L.J. 169-27 I&d. Cal. 219. 

{5l)'^Evidene4 of Judge^Pereonal know- 
Jadpe.—A Judge cannot, without giving evidence 
M a witness in the ufloaj way, impoxt into a 
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case his own knowledge of particular facts* 

Narain Das V. King-Emperor, 5 O.C. 37. 

(52) -*-i)frdicaf opinion as to insanity trtsu^- 
cient for quashing conviction^ —A conviotioa 
should not be set aside on the more written 
opinion of a medical man that the convicted 
prisoner was insane at the time of bis trial, 

Queen Empress v. Bhola Khan, S.C. 38, 
Oudh. 

(53) — Trial of several prisoners arid a number 
of articles in evidence — Procedure.—Where 
there is a number of prisoners under tri^l and 
a number of articles of property in evidence, 
the greatest care aod precision are called for in 
taking the evidence, and it is csscotial to a 
proper trial of the case that it should be made 
to appear as clearly as possible what is the 
exact evidence against each person. The proper 
procedure, in sucb cases, described, EMPRESS 
V. Barwar, lOC.P.L.R. Cr. 23- 

(54>—t*i, of insicfficiently stamp¬ 
ed document tn criminal trials-^Stamp Act, 
s, 61.—The ruling hud down in 16 C. 432 that, 
in determining whether a document is suffi¬ 
ciently stamped for the purpose of deciding upon 
Its admissibility in evidence, tbe document itself 
as It stands must be looked to, and not any 
collateral circumstances which may be shown 
in evidence, ie not applicable to a criminal 
trial under s. 61, Stamp Act. It it only appli¬ 
cable to C4se6 wbero the sufficiency of stamp 
appears OQ the face of tbe document, e g., a 
cheque or a promissory note purporting to be 
payable on demand. QUEBN-EmpREKS v» 
NGA LU Gale NgB, L.B.R. 1893—1900, 119. 

(55)—Duf//o/ the prosecution, in a criminal 
case, to procure^Ot all persons connected with 
(he transactions alleged* —The accused, in this 
case, were charged with having abducted the 
complainant with tbe intention or knowledge 
that she would be forced or seduced to illicit 
intercourse* The whole case for tbe proseoution 
hinged on tbe question whether complainant, 
who was not a minor, was taken away by force 
against her will, or whether the apparent com* 
pulsion was only a show of foroe, a mere pre¬ 
tence done with her coosent. According to the 
prosecuiioD, about the time of tbe alleged 
offence, the oompiainant was living in a res* 
peotable bouse; and. whether suob evidence 
would be favourable to tbo prosecution or not, 
it was the duty of tbe prosecution to let in tbe 
evidence of people, who lived in the bouse, for 
tbe purpose of proving the oonditione under 
which she was residing there, so as to enable 
one to infer whether she was a free agent or a 
person acting under compulsion. The absence 
of ibis evidence was held to raise a strong pre* 
sumption against tbe allegations made by the 
proseoution. Tbe only witnoss called by the 
proseoution was tbe complainaot herself; and 
it was, therefore, held/ that the preseention 
failed in its duty, in not producing the indepen* 
dent evidence, that oould have been produced^ 
einoe it ii the duty ol the prosecution to qeAl 
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all tbc wbo are shown to bo ooDoeoied 

wUh the prosecution and wLo from such oon« 
Doroon. mu?:t be able to give material evidence; 
sxjtd the only thing that can relieve the prose* 
cuttoii from calling such witnesses is tbe 
teasou'^bie belief that, if called^ they would oot 
f^penk the troth, KiNa-KMPEUOB v. MaUNG 
K. 3 L.B.R. 133. 

(5G) — Adultery—Proof of marriage. —In an 
ofience like adultery, where the existence of 
marriage is an esaenttai ingredient of the 
oOenccj it incumbent ou the prosecution to I 
prove the factu)7i of marriage strictly. Tbe 
mere statement by tbo huaband that he is 
married to the complainant is not sulficient 
proof of trivrriage. AKiJAU KHaN V. KmPRESS, 

40 P R 1882, Cr. [ft., 5 P.R. 1894.) See also 
Wadhaw\ V. Fattkh Muhammad. 5 P R. 

1894. Cr. I^IUAN DITTA v. EMPRESS, 23P.R. 

1895, Cr. 

(57) — Conviction — Reference for confinnation 

of sentence Accused committing violent 

act-^Mtdi'.ai evidence^ Whether such €Vtden(e 
afforded svfficxent reason for altering original 
sentence.^ held, that, though tbo medical evi- 
dence. proving that tbo accus d committed the 
violent act provud against him, whilst in a 
trance arising from epilepsy, and that, at tbe 
tin^e. he did not know the nature of his act, or 
that he was doing wrong, did not afiord tbe 
real explanation or the cause of tbe accused's 
act, it aSorded sufficient reason for altering the 
sentence ongioflllv passed. * KING EMPEROR 
V. NGA Pan, 14 Bur. L.R. 169. 

(58) — Evidence partly recorded by one Magis¬ 
trate and partly bu another^Conviction^ 
Va^^dlty.—Ilel<in that a conviction by a District 
Magistrate based on evidence partly recorded by 
a subordinate Magistrate, was not illegal, 
Empress v. ramdayal, s c.P.L.R. 20. Cr. 

J 59 ) ^Previous conviction — Evidenee.^Tho 
extract from a calendar, recording a previous I 
conviction, is not evidence of that ooovietioo 
without proof of identity, and in no case, will 
it amount topmof of alleged earlier coavictions. 
Jn re CHUNDI PBRUGADU a/ias JlLLARIGADU, 

2 Weir 393. 

(60)—Boo reftrence to during trial, 
Well-known treatises Taylor's Jlodical 

Jurisprudoncp) may be reterred to in tbe course 
of a trial. HURRY CHURN ChUCEERBUTTY 

V. Empress. lOC. 140 = 13 C.L.R. 358. 

{6\)—Doubtful cases—Admissibility of evi¬ 
dence.—lo oases of doubt, tbe Judge should 
decide id favour of the admissibility of tbe 
evidence under coopideration rather then of 
noD^admissibility, Per Straight. J, COLLCC* 
TOR OP' GORAKHPUR v. PaLAKDHARI SINGH, 
12 A. 1. 16 C 171, B.) [B., ^5 A. 646 = A. 

W. N. 1903. 137, 24 B. 8 9l«a Bom. L.R. 386 
= 6A,LJ. 693. 14 Ind, Gas, 66 = 143 P,L.R. 
1913=105 P,W*R. 1913.] 

(62) Summing up of evidence by Sessions 
Judge^ record of—Bow to be rttade»—U the 
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Sessions Judge is notable to record tbe 8ub« 
stance of his somming up of tbe evidence in the 
case, bo should employ an independent person 
to record it and not ask tbe Public Prosecutor 
to doit. SHADUDLA HOWLADAR V. EMPRESS, 

9 C. 876^12 C.L R. 506, 

(63) — Sfafewenfs by accused. —Statements by 
accused persons can only be received as evidence 
against tliemselves, and cot in corroboration of 
the evidence of an approver as against his co« 
accused. QUEEN V. HURGOBIND, 2 N W.P. 
336. 

(64l_Crim. Pro. Code (1882), 248. 337, 

Z4.b ^ Theft ^ Co-accused^ Evidence — 
lity ,— Where the Magistrate, having issued a 
warrant against A on a complaint of theft, 
allowed tbe oomplaint to be withdrawn as 
against her and examined her as a witness 
against another co-accusod person, held that 
tbe evidence was inadmissible, the ofience being 
one which could not be cumpounded under 
8. 345 or withdrawn under s. 248 of the Grim* 
Pro. Code, and not one in which pardon could 
be tendered under s. 337, and the Magistrate 
not having discharged A under s. 2.^3. QUEEN 
EMPRESS V. LiLLADHUR, Rat, Uq Cr.C. 461 
sCr. Rg. 18 of 18B9. 

(65) —Evidence of Police Inspector regarding 
approver's ccnfessiou.—Tbe oeposition of a 
Police Inspector that a person since dead, had, 
in tbe capacity of an approver, made a state¬ 
ment implicating tbe present accused, was held 
not to be admissible in evidence againf^t tbe 
accused. EMPRESS v. JITA SINGH.AW.N. 
1881, 161. 

(66) —evim. Pro. Code (1882^ s. 28 S—^dniis- 
sibifirp of evidence given atpreUmxnary evguiry 
at Sessions friaZ—Bumours—flearsav evidence. 
-^Before a Judge presiding at a criminal trial 
can usei as evidence, on which, in whole or in 
part, to form bis judgment, the deposition of a 
wilnei^s taken before tbe committing Magis¬ 
trate, be is bound to let his intention, or the 
possibility that he may do so, be known to tbe 
accused and to the prosecution, in order to 
aSord the accused and tbe prosecution an 
opportunity for testing such statement by cross* 
examination or otherwise dealing with such 
statement as part of the case which may be 
taken into consideration by the Judge. Other* 
wise, iu is imposeible for the prosecution or the 
defence to deal with tbe matters which may 
influence tbe Judge's mind in coming to a 
decision. iR.% 28 A, 683^3 A.L*J» 852 — 
A.W.N. 1906, l87 = 4Gt, L.J. 61.] A Judge 
should be most careful not to allow bis judg* 
ment to be influenced by mere rumour or 
hearsay evidence, which, from not being objebted 
to, possibly gets before himi particularly when 
persons whose statements are spoken to could 
be called as witnesses and have not been called. 
Empress v. Jawahir, A.V.N. 1886. 2S6. 

(67)—Crtm, Pro. Cede, Act X of 1872, 
amended by ActXl of 1874.5. U9-DepontioM' 
in preliminary inguiry.—Under s, 249 of we 
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— continued. 

Crim. Pro. Oode, 1872» as amaoded by s. 20 of 
Act XI of 1874, depositions made Id a preli* 
mioary enquiry are evideoce in tbo Sessions , 
Court, only when the Sessions Judge determines 
in his discretion to use them as such. It is bis 
duty to use them as evidence when there is 
material discrepancy between such deposition , 
and the evidence given by the witnesses in hie i 
Court. When he fails to do it. the appellate ' 
Court either orders a new trial or the further 
examination of the witnesses with reference to 
the previous depositions. REG, v. ABJUN . 
MEOHA, 11 B.H.C 281, [R. 31 C, P.B., : 
Rat. Un. Cr. C. 728.] 

(68)— Report made oi a Deposition of 

witnesses in another cos^—iJvid^nce.—Although 
a report of the commission of an oSence, made 
at a ihana^ or (be deposition of a witness pee- | 
viously made in another case in which the 
accused is a diQerent person, may be used in a 
criminal case to corroborate or cro^s examine a 
witoess, such reports or depositions are no 
evidence of the existence of faots of which they 
may make mention, Quben*Kmbbess v. Ram 
BUKH, &.W.N. 1897,47. 

{QO)^ Judge and jury-^Evidence- Apprecia¬ 
tion of —A Judge is not right in discarding the 
whole of the direct evidence of credible and 
unimpeached witnesses who state on oath that 
they saw a thing being done, on the strength ; 
of the opinion of a medical witness to the eSect : 
that such a thing oould not have been done. 

Queen-Empress v. Wazhi ali, A W.N. 
1889, 74. 

Judge and jury—Character of accused. ! 
—A jury should not be told that the prisoners 
bad previously been bad characters. It is a fact 
to be taken into consideration by a Sessions Judge 
after conviction and when awarding sentence. 
Queen v. KUI/UM sheikh, lO W.R. Or. 39. ; 

(71) —Judge and jury — Approver—Previous 
conduct and eftaraefer.—It id unsafe to convict 
on the uncorroborated testimony of the approver, 
and the Judge in his charge to the jury should 
take care to state tbie and also that the evidence 
of the approver was given on conditional pardon. 
Evidence of previous conduct and character of 
the accused, is irrelevant aod ought not to be 
placed before the jury. QUEEN v. EYEUNT 
NATHBaNEBJEE, 10 W.K. Cr. 17. 

(72) —Records o/ former trial—DepesHions tn 
former cass.—The power ol Civil Courts to call 
for and inspect the records of a previous trial 
ought to be exercised with the greatest caution, 
and does not extend to criminal proceedings. 
QUEEN V. JUMDBU BINGH. 12 W.R.Cf, 73. 

(73) —Documents not on record before Sessions 
Judge,—Cskse where certaio documents on the 
record sent up by the Magistraiei but which were 
not pQt in evidence before the Besstone Jndgei 
were looked at beoauee they told in favour of 
the prisoner* QUBBH v* 800BJAN, 10 B.L, 
fi* 883. 


Rv/r/^/rce^continued. 

— 1,— General — continued, 

(74) —Doewmenfs tendered in civil case — 
False evidence, trial for giving. —Doouraents 
filed in a civil suit, if adduced in cv/denoe io a 
prosecution for giving fai^c evidence, must be 
proved in the Criminal Court before they can 
be admitted in cvideoce. QUEEN v KarTICE 
Chunder Holdau, 9 W.fi Cr. 58. 

(75) — Written reports of depositions—Crivi, 
Pro. Code (10GU, s, 3G9. — Written reports 
of depositions, except under s. 369 oi the 
Code of Criminal Frr)ocdure.!jI861, are no evi* 
dence. QUEEN v, KaLLY CHURN GaNGOOLY, 
6 W.R. Cr. 92. 

(76) —Drposifion of dead xvitr.ess —The de¬ 
position of a witness alleged to Oe dead must be 
preceded by strict proof oi the death, unless it 
is admitted on the other side, and the reading 
of the deposition is not objected to. Queen v. 
QaGalu MaGLU. 4 B.L.R.Ap. 50sl2W.R« 
Cr. 80. 

f77)— Deposition of absent witxiesses—Acl I of 
1659. s. 111.—The deposition of a merchant 
seaman alone and of no ocher is admissible in 
evidence under s. ill of tbo M^rubaut Shipping 
Act (I of 1859).. Queen v, Ramcomal Mit- 
TER. 1 Hyde 189. 

(78)—Dspo$ifio«d iakeyi before Civil Court— 
Crim. Pro. Code (1861), s. 'd69^Evidence 
Act ill of 1655), s. C7.—When a Civil Court, 
authorising a criminal prosecution in cases 
of oQences against public justice simply refera 
the proceedings and leaves it to the Magis* 
trate to commit or not. the depositions taken 
before ibe Civil Court are not relevant as de¬ 
positions taken before the Magistrate are^ in 
certain cases under e. 369, Code of Criminal 
Procedure. But under s. 57, Act II of 1855, 
the improper admission of such evidence is no 
ground for (be reversing a Sessions Judge’s 
sentence, when, apart from that eviduocu, there 
is RuflicieDt evjdeuce to justify the decision, 
QUEEN V. NUJUM ALI. 6 W.R. Cr, 41. 

{j9)—Ori7n.Prc. Code (1861), s. 369 .—Where 
a deposition is admitted in evidence under 
e. 369, Code of Criminal Procedure, at a 
Sessions trial, the record must contain distinct 
proof of the existence of snob a state of tbinga 
as makes the deposition le;tal evidence. QUEEK 
V. bhebkdn Doss, 7 W.R. Cr. 78. 

(80) —Depositions taken by Co//e:^for.—A pri¬ 
soner’s evideoce taken by a Collective was held 
inadmissible against him on his trial before a 
Magistrate. QUBEN V. 800KMY GHOSE, 10 W. 
B. Cr. 23, 

(81) — Deposition of witnesses taken in the 
absence of accused.— Where tbe evidence of 
witnesses taken in tbe abFOoce oi tbe prisoner 
at a former trial was road out to them, and 
pat in on their assenting to it, ae a true record 
of tbe facts, held that tbe proceeding waa 
irregular and prejudicial to the prisoner; that 
sneb witnesses sboald have been subjected to a- 
fresh oral examination ; and that then the* 
former depositiooe might have been pat in not 
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- 1 ,—General— continued, 

to add their testimony, but to corroborate it. 

A iH'SV tridl wan ordered. QUEEN v. BlSHO* 
NATH l AL. 3 B.L R A. Cr. 20*12 W.R. Cr. 3. 

(421—witnesses taken down in 
liw ob^cf^ce of accused .—A M-igistrate took the 
dep'^ Miens by reading over to the witnesses 
depoNiiions made by them in another case, at 
the bearing of which ihe prisoner svas not pre¬ 
sent, arid uy procuring them to affirm the truth 
of the s^me. Ilttd that the depcKitionn were 
illegally tak**u and, therefore, could not sustain 
a charge. QUEEN v, RaJ KRISHNA MITTER, 

1 B.l. R. 0. Cr. 37. 

(83) — ‘A’pcsifzot^ taken dotvn in the absence 
of the cuciifed.^The prisoners were convicted 
under s. 15-1 of the Penal Code, upon evidence 
taken in auotLec ca^c to which the prisoners 
were not parties. The conviction was set aside, 
in the mntltr cf the petition of C.d I) BETTS 
and MaHOMKD ISMAIE CnOWDHUY, 6 B L.R. 
Ap. 83*15 W.R. Cr. 6, 

(84) —DeposMion of a witness at a former 
frinf. —The depo-sition of a witness id a previous 
case is not relevant in a subsiqueot esse in 
which he is examined, cxccot to contradict 
him, QUEEN V. NOliO KlSTO GUOSE, 8 W.R. 
Cr. 87. 

(85) — Depositions in previous ccis^.—Sworn 
staiccDcnts oi wuue.*ses previously made are not 
evidence in a subsicquoDt trial. QUEEN v« 
KISTO MUNDUL, 1 W.R. Cr- 8. 

(80)—Depcsi/i'^MS of loitnesses taken Op Magis- 
trate — Admis>iHli(v OM appeaZ.—One condition 
which must bo fulfilled betore using on appeal 
the deposiiiuijs of witnesses taken before a 
Magistrate is that, eitbec in the depositions or 
elsewhere, the evidence must be shown to have 
been ro-td over or interpreted to the respective 
witnesses. QUEEN v. PARBUTTY CHURN 
CHUCKERBUTTY, I4 W.R. Cr. 13. 

f87)_Dcpositio>t of witness in a former trial of 
the accused.—lu a case where the accused was 
bcuud down bo keep the peace, the Magistrate 
admitted in evidence the depositions of wifcoe^ses 
in cases in which the accused was tried on a 
charge of being a member of an unlawful 
assembly and of rioting, and was acquitted. 
Held that this evidence ought not to hnve oeen 
admitled. QUEEN v. DINA BUNDHOO ROY, 
24 W.R. Cr. 4. 

[QS)~Wronoful admission of evidence .—Case 
wbero the evidence taken ou the trial of one 
prisoner wrongly admitted as evidence on the 
trial of another, QUERN v. ZULFUKAR KHAN, 
8 B L.R. Ap 21*16 W.R. Cr 36 

(89) - Mode of recording depositions—Evidence 
0 /Vi<ortei. —Where a writer in the Judicial 
Commissionor's Office deposed to the efieot that 

the document shown to him was a deposition 
taken before the Assistant Commissioner, taken 
in due form upon solemn affirmation and 
attested by the signature of the Assistant Com¬ 
missioner,” held, it was not sufficient.evidence 


Evidence —continued. 
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of the prisoner haviog duly deposed. QUEEN 
V. MeaTI KHOWEB. 3 B.L.R. A. Cr, 38*12 
W R. Cr. 31. 

(90) —Mcdc of recording depo.nZion^—Crim, 
Pro. Code (1882), s. 355—Crim. Pro. Code 
(1861), s. 195 —Memo of depositions of witnesses^ 

—A memorandum by a Judge that the deposi¬ 
tion of certaiu witnesses was the same as that 
of the former witnesses contravenes the require¬ 
ments of s. 195, Code of Criminal Procedure, 

Queen v. Muttee Nushyoo, W.R, 1864,Cr. 
18. 

(91) — Dying declaration — Procedure^ —For a 
dying deciaraiion to be received in evidence, 
there must be a finding that the person who 
made the declaration knew or believed at the 
time he made it that he was dying or was likely 
to die. A Sessions Judge who observes from the 
Maeistrate's record that there is evidence which 
could prove that the declaration was a dying 
declaration should call for tba’* evidence. Where 
dying declarations are made, a Magistrate 
should examine the complainant on the point, 
and record the squestion as well as the answer 
to it upon the record of tbe examination, In 
the case of SHEIKH TENNOO, 15 W.R. Cr. 11. 

( 9 - 2 ) —Dping declaration^Crim. Pro. Code 
(1861), s. 371 .—Before admitiog in evidence a 
dying declaration under 9. 371. Code <h 
C riminal Procedure, a Sesaions Judge should 
consider whether the declarant believed himself 
to be in danger of approaching death. The 
evidence of persons who cannot depose to their 
own personal knowledge of such a declaration 
is irrelevant, and, in deciding whether the 
accused is guiltv of the charge of murdering tho 
deceased declarant, the Court should only 
enquire into the facts which occurred on the 
day of the murder. QUEEN v. ZUHIR, 10 W. 
R. Cr. 11. 

( 93 ) _PoHce evidence, diaries, papers and 
reports—Evidence cf Police Officer—Act II of 
1956, s. 31.—Tbe practice of nob examining a 
police officer who investigates a case condemn¬ 
ed. The Btatements made to him might be 
proved by him in the witness-box, and would 
be admissible to corroborate the evidence of 
other witnesses on the same point given in 
Court before tbe Magistrate and the Sessions 
Judge under s. 31, Act II of 1855, QOEBNV. 
AHMED ALLY, 11 W.R. Cr. 25. 

(94) —Pofice diaries—Corrooborative evidence, 
—Police diaries cannot be legally used as cor¬ 
roborative evidence under s. 154, Code of Cri¬ 
minal Procedure, 1861. QUEEN v, THAKOOR 
Chand Surma, 13 W.R. Cr. 23. 

(95) —Police diaries—Evidentiary value of.“ 
Police diaries cannot be legally used as substan* 
tive evidence or read to the jury. QUEEN v. 
HURDUT SURMA, 8 W.R. Cr, 68. 

( 95 ) — of portion of police diary — Crim* 
Pro. Code (1861), s. 154. — Where certain 
portions of a police officer's diary are used M 
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evidenoe agaioBt him< s* 151 of (be Code of 
OtimiDal Procedure does not bar (be admission 
of other portions of the diary as explaining tbe 
portions 80 need. QUEEN v. NOBO KlSTO 
GhosB. 8 W.R. Cr. 87* 

(97)— Pofice papers — Judicial noffee.—Police 
papers ought not to be taken judicial notice of 
as evidence, nor consulted in order to test tbe 
evidence in the case. QuBEN v. BUSSIRUDDI, 
8 W.R. Cr. 33. 

reports. —Police reports ate not 
evidence, except against tbe reporting Police 
oflacor. Government v* Madun dass, 
6 W.R. Gr.S2. 

(99) —Sia^eiuenfsfo Police officers—Admission 
of guilty knoxvledgt' —Pro. Code (1861)^ 
3 ^ 150—Docoiri/.—To make a prisoner’s admis* 
8 ion of guilty knotvledge of tbe moaoe by which 
money supposed to have been acquired bydacoity 
was obtained, evidence under s. 150 of the Codo 
of Criminal Procedure* it must be shown that 
the admission was antecedent to the discovery 
of the money. QUEEN v. KamaL FUEEER., 
17 W.R. Cr. 50. 

(100) — StaUmenls to Police oj^cers--Sfafe- 
Tnenf of accused over heard by Police o^cer,—The 
evidence of a Policeman who overheard a pri- 

' sioDor's statement made in another room, and 
in ignorance of the Policeman’s vicinity and 
uninfluenced by it, is not legally inadmissible. 
Queen v. bageena, 7 W.R. Cr 56. 

( 101 ) —Breac/t of the peace, likelihood o/— 
Beport of Police o^cer.—Tbe report made by a 
Police officer that there was likelihood of there 
being a breach of tbe peace was held not to be 
legal evidence to prove tbe existence of any 
dispute likely to cau^e a breach of the peace. 
ABSAY CHOWDHRY V. T. BraE, 8 B.L.R. Ap. 
148-15 W.R Cr. 42. See also QUKEN v. 
BHYRO DayaL Sing. 3 B.L.R. A. Cr. 4*11 W. 
R. Cp. 46; In the maiUr of the vetiiion of 
BHADRBSWARI CHOWDHUAIN. 7 B.L.R 328, 
Jn the matter of the pelilion of, SHAUaSUNKAB 
Mazoomdar V. BaNEB ANUNDMOYEE 
DaSAYA, 9 B.L.R. App. 45 = 18 W.R. Cr. 64. 

(102) — Statements not made in Court^Evi^ 
dence Act, II of 1855, s. 31 —K is not compe¬ 
tent to a Court of Session to inspect an original 
report from the office of the Superintendent of 
Police, and to make it evidence against the 
prieonere. Statements made otherwise than 
before the Court aod officers specified in s. 31, 
Act II of 1855, may bo given in corroboration 
of the testimony ; but such statements must be 
regularly proved by the person who received 
them or by some one who beard them given. 

Queen v. BISSBB Nath, 7 W.R. Cr. 31. 

^03)—Grim. Pro. Code, Act XXV of 1861, 

3 ^ 205._A Deputy Magistrate committed 

certain prisoners foe (rial on a charge of dacoity. 
Some of the prisoners had confessed before (he 
Deputy Magistrate, but he failed to record (be 
examination of (he prieoneis, or to attest it» as 


Cv/dence^continaed. 
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required by s, 203 of the Code of Criminal Pro- 
ceauro. Tbe Sessions Judge, therefore, refused 
to admit tbe examiDAiion of tbe prisoners by 
the Deputy Magistrate in evidence, and also 
refused to postpone the trial for (he purpose of 
eummoniog tbe Deputy Magiptrafe, and taking 
bis evidence in the matter. Heldtbat the exa- 
minaiioD of the prisoners was inadmissible in 
evidence. QUEEN v. RADHU Jana, 3 B L.R. 
A. Cr. 59 = 12 W.R. Cr. 44. 

(104)— Character — Suidrnre.—Evidence as 
to tbe prisoner's previous conviction and had 
character and of the bad character nf his 
relations is not admissible. QUEEN v, 
Phoolchand, 8 W.R. Cr. 11, 

(104 u)— Previous convictions^Admissibility 
of evidence. —Previous convictions are ioad* 
mirsible in evidence. QUEEN v» ThaKOORDAS 
ChoOTUR, 7 W.R. Cr. 7. 

fl05) —Evidence n/pret;iou3 conviction neces¬ 
sary for awarding whipping. —Asa rule, before 
flagging is given as an additional punishment, 
there ought to be formal evidence upon the 
record of the previous convictions relied on, 
Tbe conviction and the identity of the prisoner 
ought to be proved in the regular way. A 
mere Kyfeut is nc ovideoce whatever. QUEEN 
V. HUZEE NUSHYO, 15 W.R. Cr. 52. 

{105-o)—PreutoMS convictions—Report from 
Record Office. —A kaifeut, or report from the 
Record Office, that A had been convicted of a 
crime, is no evidence of a previous conviction. 
There should be sworn testimony to tbe fact 
and also to the identification of the prisoner 
before tbe Court. QUEEN v. SHEIKH 
RAMZAN, 6 B.L.R. Ap 15 = 15 W.R. Cr. 58. 
See aho QUEEN v. NUZEE NUSHYO, 15 W,R. 
Cf. 52, 

(1001—Lrffor .?—Letters implicating prisoner 
found in kis /louse,—Letters, eto., found in a 
man's bouse after bis arrest and while be was 
in custody, though not admissible in evidence 
generally, are subject to tbe exception that, if 
the previous existence of tbe letters found is 
established, either by direct proof or strong 
presumptive evidence, that is, if their previous 
existence has been proved, they will become 
admissible. QUEEN v. AMIR KHAN, 9 B L.R. 
36»17 W.R. Cr. 15. [B.. 11 Cr. L.J. 453 = 7 

Ind.Cas. 359 = 37 C. 467, 39 0. I64 = 15aW.N. 
1053 = 14 C.L. J. 375 = 12 Cr. L. J. 505 = 12 Ind. 
Cas. 273.] 

(J 07 )— Handwriting, knowledge of,—Tbe 
knowledge by tbe Sessions Judge of tbe hand¬ 
writing of tbe Judicial officer before whom tbe 
statement was made is no evidence of the 
statement having been made before that officer. 
QUEEN V Patik Biswas, 1 B.L.R. A. Cr. 
13^10 W.R. Cf. 37. 

{109)—Murder cases—Officer preparing ‘*6Utat 
hal.’* examination o/,—The officer who prepares 
(be eural hal should be examined in cases 
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where cnlpiblo homicide is charged, when de- 
cnninn-ition leading to obliteralioo of marks 
of nnury has set in between the date of the pre- 
p.irauoD of the "fiurnl haV' and the vostviortem 
cTunin ition. G AN.IA v. I^MI’RESS. 9 P R. 
1888, Or. 

{lO'J) —Joint t;-i'd—Rc trill of one of the 
accused ord-'rcd—Convicl, whether can depose 
in new trio! —Where (he conviction of one of 
tw^' pr-rsons jointly tried and convicted is set 
a=;ide and a re-trial is ordered, the oiher person 
can bo lawfully examined as a witness :n the 
new trial. MaHAMMAD ALI v. CROWN, 23 P. 
R. 1878, Cr. 

(UO)— feint (rinl—Tie-trial ordered ns ngainsf 
sojne of the accused—Convict, whether can 
df^iose in re-trial. - Wbore ono only of three 
persons jointly tried was convicted and the 
appellate Court ordered the re-trial of the 
acquitted nerson, confirming the conviction of 
tho accused who was convicted by the lower 
Court, held, that tho latter was cornpetont 
to be examined in the retrial of the other two 
accused, as he was in no sense an aocused 
person. KING-EMPEROR v. SOBRA RAM. 8 
P.R 190*. Cr, (12 P.R. 1902.45 P,R. 1885. Cr. 
D.) [F. 12 Cr.L.J. 50 = 8 Ind. Cas. 1161 = 33 
P,R, 1910. Cr, 60 P.W R. 1910.] 

(Ill)—Dishonest possession of stotenproperly— 
Ouilty knowledge to be proved—Recognition of 
things not before mtnesses not evidence against 
accused.—In order to establish the oflence of 
dishonestly retaining stolen property, it must 
be proved that the accused bad a guilty know¬ 
ledge and that the property bad been stolen. 
Recognition of things not before the eyes of 
the deposing witnesses is not evidence against a 
prisoner, accused of having been in possession 
of those things- QUEEN v. MUSSAMUT 
JOOMNBB, 8 W.R.Cr. 16. 

( 1121 —Sessions trial— Opinion of assessors 
given—Further evidence. —In a sessions trial, 
after the opinion of the assessors is given, no 
further evidence can be taken, as the trial ends 
with the opinion of the assessors. SOOJAWUL 
V. Crown, 14 P R. 1870, Cr. 

( 113 ) —/^offs on inquiry by registering officer. 
_The notes of an inquiry held before a regis¬ 
tering officer are not admissible as evidence of 
what the prisoner said on that occasion. 

Queen t. Pubmanund Babick, 11 W R. 
Cr. 13. 

( 114 ) —Criininaf trial—Duty of prosecution. 
—The prosecution in a criminal case is bound, 
notwitbatandiog the fact that it is for the 
accused to establish in his defence any excep¬ 
tion on which he relies, to throw all the light 
within its power upon all controverted facts 
relevant to the main issue. The Police is 
bound to test the truth or falsity of any excul- 
patoty statement made by the accused without 
delay and to lay before the Court any evidence 
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which tends to establish its truth or falsity. 
ALIA Bakhsh V. Empress, 1 P.R. 1888.Cr. 
[i?. 30 P.R. 1889, Ct.] 

(115) —Comparison of Uaiive seals—Evidence 
Act. 1855, s. 48.—S. 49, Act II of 1855. is 
applicable to criminal trials. The test of com¬ 
parison of Native seals is at be«t but a fallible 
one. and must always be received with extreme 
caution. QUEEN V. AMANOOLLAH MDLLAH, 

6 W.R. Cr. 5. 

(116) —Statement under promise of pardon.— 
Where a statement is made under a promise of 
pardon it is not relevant against a prisoner. 
To admit such would be contrary to the policy 
of fi. 201. Grim. Pro. Code. QUEEN v. RADA- 
NATH DOSADH, 8 W.R. Cr. 53. 

(117) —Admission by husband of having kicked 
his wife —Causing death. —A husband admitting 
in the presence of several witnesses that he had 
kicked his wife, and that she died after it, was 
held to furnish direct evidence against himself. 
QUEEN V. BYSAGOO NOSHYO, 8 W.R. Cr. 29. 

( 118 ) —Con/esston of prisoner made to Magis¬ 
trate or foprtvafeperson.— Where a confession is 
made to the Joint Magistrate of a District in 
charge of the Sadder Sab division. it is admissi¬ 
ble in evidence, even if the Joint Magistrate is 
not specially empowered, under Act VIII of - 
1869, to receive the confession of the prisoners. 

A confession before a private individual may be 
relevant against the prisoner if proved by the 
person before whom it was made. QUEEN 
V. GOPEENATH KOLLU, 13 W.R. Cr. 89. 

( 119 ) —Sfflfemcnfj of prisoners—Depositions 
before Magistrate.—Tho bare statements of 
prisoners are inadmissible in evidence ; so are 
depositions before the Magistrate except to 
contradict the evidence of the same witnesses 
as given before the Sessions Court. QUEEN 
V. Bhekoo Sing. 7 W.R. Cr. 72. 

(120) — Statement of prisoner before Magistrate 
— Alteslation of Magistrate. — The properly 
attested confessions of the accused before the 
Magistrate is evidence against the accused in the 
Sessions trial, and it is not necessary to read 
out the confessions to the accused and specific- 
ally to ask them whether they had any objec¬ 
tion to the reception of those confessions. 
QUEEN V. Misser sheikh. 14 W.R. Cr. 9. 

(121) — Alteslation of Magistrate. —The attes¬ 
tation of a Magistrate stating why he could not 
proceed with the further examination of a wit¬ 
ness is prima facie proof of the fact, and may be 
laid before a jury. QUEEN v. RASOOKOOLLAH, 

12 W.R. Cr. 91. 

(122) -Crtm. Pro. Code (1861), s. 205—Sfafe- 
mentof accused.record of—Attestation of MagiS’ 
Irate. —A statement made by a prisoner before a 
Magistrate, though signed by the Magistrate, 
but without the certificate requited by b. 205 of 
the Oode of Crimiual Procedure does not o* 
itself constitute primo facie evidence of his 
examination, within the meaning of s, 366 of 
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that Code ; and not giving otbor proof to show 
that the statement was made by the prisonor 
before the Magistrate will make the statement 
inadmissible as evidence at the Sessions. 
Queen v. PetamderDeoobee, ti W.R Cr. 
10 . 

(123) — StaUment of accused—Attestation cf 
Magistrate^ —If tbs attestation of the ^^lagistrate 
is allised to a statement made by the accused 
before such Magistrate, it is prima facie proof 
of such statement having been made, and it is 
to be presumed that the proceedings were 
regular. QUEEN v. .Taga Poly. It W.R, Cr. 
39 = 7 B L.K. 67, Note; See also REG v, TIMMI, 
2 B H.C. 12S 

(123“^)— Crim, Pro. Code^ ss. 205, 366, 399 
—Attestation cf Magistrate — Accused not pro- 
perly examined —Admiss*bi/tf.v cf his statements 
—Evidence of bad character. —Beld that tbe ex¬ 
amination of tbe accused before tbe Magistrate, 
put in evidence before tbe Court of Sessione. 
not baying been recorded according to tbeprori- 
sions of 9. 205. Crim. Pro. Code, 1861, was not 
admissible as evidence in the case, and that, 
considerjDg that the evidence was iosuSicient 
to sustain a conviction, tbe prisoner should be 
acquitted under s» 399. Crim. Pro# Code. It is 
improper to allow prosecution witnesses to state 
tfaat tbe accused was not of good character. 
Reg. V. TlMMI, 2 B H C. 125. [Com,, 2 B.H. 
C. 396 n.. 10 166.] 

(124) —'^xnmtnafion of accused^Crim. Pro. 
Code (1861), S5* 205. 366—AWesfnfion of Magis^ 
trufe.—For tbe examination of a prisoner in 
the preEence of tbe committing officer to be 
used as evidence against him under a. 366, 
Crim. Pro. Code, tbe requirements of s. 205 of 
that Code should be complied with, and tbe 
attestation of tbe committing Magistrate affix* 
ed in full to the examination. QUEEN v. 
CeuppuT Khyrwar, 13 W.R. Cr. 83. 

(125) — Evidence Act, $. 91—Crim. Pro. Code 

(1879), $, Prosecution for false evidence. — 

Wbere, in a case of giving false evidence, tbe 
Enelisb record written by tbe Magistrate was 
put in to prove what tbe accused bad stated 
before bim and tbe document was not interpret* 
ed to the accused in tbe language in which it 
was given or which be understood; not read 
over in accordance with tbe requirements of 
B. 339, Code of Criminal Procedure! in tbe 
presence of tbe person then accused, held that 
the English record of the Magistrate was 
irrelevant, under tbe Evidence Aot, s. 91, to 
prove what tbe prisoner said before the Magis¬ 
trate. Tbe exact words which are used by tbe 
person who is charged with perjury must form 
the basis for charges of perjury ; and no evi* 
deoce which does not purport to give those 
exact words oao alone suffice fer a conviotion# 
QuBEN y. Mungul Dabs, 23 W.R. Or. 36, 

(196)—Omission to make memorandum of 
4pid4nce by Civil Court in case of perfury. —A 
Civil Court in a o^e of perjury omitted to make 
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a memorandum of the evidence of tbe acoused 
when oxamined before it. Held that tbe omis¬ 
sion did not vitiate tbe depositions, if tbe evi¬ 
dence itself was duly recorded in fbelangunge 
in which it was delivered in such Courc. 
In re, BEHaree LaLL liOSE. 9 W.R .Cr. 69. 

(127)— Sloiermni of accused before MagisU ate 

— i/ode of reccrixng—Evidence Act* 1872, s. 

— To support alterfialive charge preci to bf'given 
of the truth of each branch cf charge—When 
alternative charge justified. —Under s. 80, the 
memorandum, endori^ed upon the deposition of 
a witness given in Hindustan] and recorded in 
English, may be taken as evidence of the facts 
stated in the memorandum itself and as afford¬ 
ing some evidence that the translated depnst* 
tion was correct. To support a fioding upon an 
alternative charge of perjury, there must be 
legal evidence of tbe truth of each branch of tbe 
charge. Tbe only jusiidcation for tbe alternative 
charge is that, on tbe evidence, it is uncertain 
which branch of tbe charge is true. QUEEN 
V. Gonowbi. 22 W.R. Cr. 2, 

{12Q)—Examination of accused person—Mode 
of recording evidence •—Tbe examination of an 
accused person should be recorded by tbe courts 
in tbe language in which it is delivered and as 
far as possible in bis own words. QUEEN v, 
MOONSAI Btree. 24 W.R. Cr. S4. 

(129) — Oasitie of India—Calcutta Qazetie— 
Act II of 1855, $$. 6 and 8—Oj7?ciaf letters — 
The Gazslte of India or the Calcutta Gazette, 
containing official letters on tbe subject of 
hostilities between tbe British Grown and 
Mabomedan fanatics on the frontier, was rightly 
admitted in evidence under ss. 6 and 6 of Aot 
II of 1855 as proof of the commencement, con* 
tiouatiou, and determination of such hostilities, 
Similarly under e. 6, a printed letter from the 
Secretary to tbe Government of the Punjab, to 
tbe Secretary to tbe Government of India, was 
properly resorted to by tbe Court for its aid as 
a document of reference. It was not necsseary 
that these documents should be interpreted 
to tbe prisoner. It was sufficient that tbe 
purposes for wbiob they wore put in were 
explained. QUERN v. AMIRUDDIN, 7 B.L.R, 
63 = 15 W.R. Cr, 25. 

(130) — of wife*s evidence for or 
against husband or person charged jointly with 
him.—Upon a criminal trial in tbe mofussil, 
tbe evidence of a wife was held to be admissible 
for Of against ber husband or persons charged 
jointly with bim. QUBBN v. KhyroOLLA, 
B:L.R. Sup. Vol. App 11 = 6 WR. Cr. 21, 
See also REG. v. Kadiu, 7 B H.O. Cr. 60. 

(ISl)—Evidence of person bribing.—The evi¬ 
dence of the person who bribes is admissible 
against tbe person bribed, QUEEN v. OBHOY 
CHUBN CHUCKBBBUTTT, 3 W.R. Cp. 19. 

(139)—Crim. Pro. Cods (1861), as. 205, 211 
and 866,—A person who, lo the opinioti of a 
SessioDfl Judge has lofrioged the conditiona 
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under which a pardon has been extendedi ought 
ool to be tried by the Sessions Judge in the 
cxircisc ot the power given him under e. 211, 
Cnm. Pro. Code, along wi'.h the prisoners in 
wbo.'O case be has already given testimony. 
Ql'KEH V. PETAMUER DHOOBEE, 14 W.R.Cr. 

10 . 

(133) ~7-.'!>ideJ!ce Act, s. 34— Evidence of pay- 
vienl— Entries in ioofcs.—Independent primary 
evidence of the payment to which the entries 
rofoi-, in factory bocks, is not aSorded by the 
books thcm«elves. QUEEN v. HURDEEP 
SAHOY. 23 W R. Cr. 27. 

(134) — Eecord r/proceedings of Small Cause 
Court—Summons bool:. —The summons book of 
the Small Cau.-cs Court, Calcutta, was held to 
be adinis.slbo in evidence, though not signed 
by the presiding Judge. QUEEN v. NAKUR 
SliiKAR, 6 B.L.R. 729. 

(\Z5) — /nUhenticalion o/record.—The record 
of proceedings in the Small Causes Court is not 
admissible m evidence unless authenticated 
by the signature of the presiding Judge. 
QUERN v. SHiu Chandra D.ts, 6 B.L.R. 730, I 
Mote. 

(136) — Burden of proving exemption from 
criminal lirt6ilil?/.~-The absence of all ciroum* 
stances constituting either a special or a general 
exception in to be presumed, and the burden of 
proving them lies upon the accused, and it is 
not lor the prosecution to negative such cir¬ 
cumstances. kbuda Bakbsh V. Empress, 
27 P R. 1887. Cr. 

(137) —Cop?; of translation of Magistrate's 
order in English — Evidence of admission. 
Evidence of an admission is not afiorded by a 
copy of the translation of what a Magistrate 
is supposed to have said in English in a pro- 
Deeding under Act IV of 1840. RaMJEB Lal 
V. Mr. George Anderson, 7 W.R. 141. 

( 138 ) —Plan, joroof o/.—A witness’s statement 
that a plan was prepared in his presence and 
bears bis signature is not a sufficient reason lot 
admitting the plan in evidence. The witness 
should depose to bis knowledge that it is correct. 
REG. V. JOBA HaSJI, 11 B.H.C. 242. 

1129)—Bigh Court —Becords of the case in com¬ 
mitting Magistrate's Cotn l—Crfdt6ilifj/o/«’ilness 
—High Court's poiver to look into such records .— 
The High Court may look into the records of the 
case in the committing Magistrate’s Court to 
arrive at a decision as to the credibility of a 
witness, when the cross-examination of the 
witness was not full in the Court of Sessions. 
In re Kitta ValAYAN. 10 M.L.T. 82 = 12 
Ind. CaB. 223= 12 Cr. L.J. 503- 

{\iO)—Praclice—AppeUatc Court—Failure to 
consider defence evidence—Judgment—Defect- 
validity—Grim. Pro. Code, ss. 367, 424, 102 and 
118 .—Where, in an appeal, the District Magis- 
trate did not think it necessary to deal with the 


Evidence —continued. 

——1.—General—confintted. 

evidence adduced by the defence in the case, be¬ 
cause no reference to that evidence was made by 
the counsel for the appellant, and that evidence 
was practically ignored by him. Beld, that it 
was the duty of the Appellate Court to look 
into that evidence and. after dealing with it, to 
come to a decision. PiDOrHOSSEIN v. 
Emperor, 40 C. 376 = 14 Cr, L.J. 419=20 
lad. Cas. 403. 

(141)—Defamaiton— Defamatory statement in 
affidavit — Privilege—Suit for damages — Main¬ 
tainability.—There is no difference between 
evidence given in the box and the evidence on 
affidavit, in that they are both absolutely privi¬ 
leged, and no suit for damages willlie in respect 
of evidence given therein. AdAPaDA ADIVA- 
RAMMA V. RABALA RAMACHANDRA REDDY, 

6 Ind. Cas. 309 = 8 M.L T. 55 = 1910 M.W.N. 
155. 

(149)— Charge. — Causing disappearance ot 
evidence of an offence committed. MOSST 
Bhagun V. Crown, 22 P.R. 1866. Cr. 

(143) — Murder — Insufficiency of evidence. — 
In this case it was held that the legal evidence 
admissible against one of tbe accused was 
insufficient to convict them of murder and 
hence be was acquitted. MOMUNDEE KHAN 
V. Crown, 24 P.R. 1866, Cr. 

(144) —3/Mrdcr.—Although the Chief Court, 
if it should itself consider the evidence may 
pronounce it to be suspicious, yet, where the 
Sessions Judge pronounced it credible, tbe Chief 
Court would not take upon itself to say that it 
it was not so. DULLEE v. CROWN, 57 P.R. 
1866 . Cr. 

Acquittal on charge cf conspiracy—Subse¬ 
quent trial of others on identical charge-— 
Evidence in latter trial of what acquitted pri¬ 
soner bad said or done, if admissible—See 
ACQUITTAL. 15 C.W.N. 646 = 11 Ind. Cas. 
560 = 12 Cr. L.J. 396. 

To justify removal of 3Iooklear from profession 
—See ACT XX OP 1865, 9 W.R. Cr. 29. 

See ACT III OF 1867. ss. 4. 5 and 6, A.W.N. 
1905. 257 = 28 A. 210. 

Notes of—Sea ACT X OF 1875, e. 147, 15 
B.L.R. App. 14. 

Serial written informatioo, if evidence — 
See ACT I OF 1878, ss. 14, 15. 16,4 L.B.R. 
121 = 14 But.L.R. 202 = 7 Cr. L.J. 87. 

Arms found in house occupied by a Hindu 
joint family—Evidence of possession— See ACT 
XI OF 1878, 8. 25, 15 A. 129 = A,W.N 1893. 48. 

Admissibility of personal knowledge of 
Judge—See ACT XVIII OP 1879. s 36. 190 P. 
L.R. 1909 = 29 P.W.R. 1909, Cr. = 3 Ind. Cas, 
982. 

See ACT XVIII OF 1891, ss. 2 and 4, 4 0. 
W.N. 433. P.B. 

See BOM. ACT IV OF 1887, 5 Bom. L. B. 
1047. 







3629 


THE ALL INDIA DIGEST. 


2530 


Evidence —continued. 


1.—General —continued. 


See PON. ACT XX OF 1991. s. 95. 31 P. 
W.R. 1908, Ct. 

Appeal—Additional evidence—Admissibility. 
See APPEAL- General. 9 lad. Gas. 26l='l2 
Cr. L.J. 40 = 9 M.L.T. 323 = (1911) 1 M.W.N. 
136. 

See APPEAL— General, ll O C. 360=9 
Ofi L.J. 55* 

See APPEAL—APPEAL FROM ACQUITTAL, 2 
A. 386. 

See APPEAL—Cases where appeal does 
NOT LIB, 6 B.H.C. Cf. 64. 

See APPROVER, 4 M.H.C. App. 21. 

Recording; evidence in the absence of asses- 
sots—See ASSESSORS, 15 A. 136 = A.W-N. 1883, 
50. 

See ASSESSORS, 15 W.R. Cr. 3, 9 0. 875-12 
C.L.R. 506. 

See BAIL BOND, 55 P.L.R. 1902. 

Necessary lor conviction under the seotion 
—See BIGAMY, 7 C.L.R. 354. 

Complaint by accused in previous trial— 
Admissibility without proof of presentatioo of 
it by him—See CHARGE TO JURY—MIS¬ 
DIRECTION, 26 C. 49. 

Improper reception of evidenoe — See 
Charge to jury— Mis-direction, 17 c. 
642. 

See CHARGE to jury— misdirection. 7 
W.R. Cr. 72 = 2 Ind. Cas. 431. 

Accused pleading guilty, admissibility of 
—See CO-ACCUSED, 10 M.L.J. 147, F.B. 

See COMPOUNDING OFFENCE, Rat. Uo. Ct. 
C. 331 = Cr. Rg. 32 of 1887. 

See Conspiracy, 9 Bom. L.R. 347=5 Ct. 
L.J. 323. 

Production of stolen article—Other evidence 
doubtful-Eflect-See CONVICTION. 31 P^^W. 
R. 1913. Ct. = 314 P.L.R. 1913 = 21 Ind, Cas. 
473= 14 Cr. L.J. 601. 


Circumstantial evidence — See CONVIC¬ 
TION. 136 P.L.R. 1909 = 36 P.W.R. 1909, Ct.= 
4 lode Caa. 911. 

Penal Code. s. 239 -DeUvery of counterfeit 
coins—See COUNTERFEITING COIN, 8 B. 223. 

See Obim.Pro. Code. 1898, ss. 30. 337, 338, 
10 C.W.N. 847 = 4 Cr. L.J. 44. 

SeeCRiM, Pro. CODE. 

L.J. 136 = 6 Ind. Cas, 438 = 7 M.L.T. 862. 

Security for keeping the peace— Evidence as 
to probability ol breach of the Pwc®—See 
GRIM. PRO. CODE. 1898. 8. 107,8 A.L.J. 1080 
=»12 Cr. L.J 498-12 lod. Cae. 213. 

Mode of taking evidence as to the likeli¬ 
hood of a breach of the peace—See CBIM. PRO. 
CODE, 1898, 8.107. Colm. Dig. Cr. 16 of 1874. 

Of general repute in security proceedings 
-.-See Grim. Pro. Code, 1898, ss. 107,117, 26 
A 273-A.W.N. 1908, 86. 
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Evidence to prove charge against habitual 
oflendcrs—See CltlM, PRO. CODE, 1898, s. HO, 
29 C. 779 

See CRIM. PRO. Code, 1898, ss. 110, cl. (/), 
117, 5 C.W.N. 249. 

Evidence required in security for good 
behaviour cases— See CBIM. PRO. CODE, 1898, 
8S. no and 118, 2 A.L.J. 174 = A.W.N. 1905, 
41. 

See CRIM, PRO. CODE, 1898, ss. 133, 136, 8 
C.L.R. 431. 

Opportunity to adduce evidence in cases 
under s. 145. Ctim. Pro. Code— See CRIM. PRO. 
Code. 1898, s. 145. 28 0. 416. 

Recording, in disputes about land, when 
necessary—See CRIM.PRO CODE, 1898, s. 145, 

7 C.W.N. 351. 

Evidentiary value of decrees of Civil Court 
and orders of Criminal Courts on question of 
possession—See CRIM.PRO.CODB, 1898, s. 145, 
33 C, 33= 10 C.W.N. 257 = 2 C.L.J. 271 = 2 Cr. 
LJ. 670. 

Omission to take evidence rvben amounts to 
want of jurisdiction— See CRIM. PRO. CODE,- 
1898, BS. 145, 146. 16 C.W.N. 1052=16 Ind. 
Cas. 486 = 13 Cr. L.J. 486 = 40 C. 105. 

Validity of order under s. 147, Ctim. Pro. 
Code, unsupported by—See CRIM. PRO- CODE, i 
1898,88. 146 and 147, 30 C. 918 = 7 C.W.N, 
510. 

First information, when should be recorded 
—Admissibility—See CRIM. PRO. CODE. 1898, , 
8. 164, 7 C.W.N. 345. 

Evidentiary value of first information—See> 
CRIM. PRO. CODE, 1890, ss. 154, 374, 17 C.W. 
N.1213. 

See CRIM. PRO, Code, 1898, 6. 162. 11 P. 
L.R. 1905. 

• Statements to Police entered in case diary not 
relevant in evidence—See CRIM. PRO. CODE, 
1898, ss. 162 and 172, 7 C.P.L.R. Of. 22. 

See CRIM. PRO. Code. 1898, ss. 164. 289. 
342, 364, 367, 633, 9 C.L J. 66. 

Confession of accused-Inducement to confess ^ 
—Admissibility ol—See CRIM. FRO. CODE, 
1898. 88. 164 , 360, L.B.R. 1893—1900, 62. 

Police diaries and occurrence reports — 
Their evideotiary value—See CRIM. PRO. CODE 
1898, 8. 172, 2 Weir 142. 

See CBIM. PRO. CODE (1698), s. 172, 10 0. ' 
W.N 600 = 3 Or. L J. 408, 27 0. 295 = 4 O.W» 
N. 129. 

Admissibility of confessional statements 
and depositions.—See CBIM. PRO.CODBr 1898, 
88.193,287,288, 339 and 349, 16 M. 362 = 2 
Weir 394 = 2 Weir 163 = 2 Weir 396. 

See CRIM Pro. Code. 1698. s. 196, Bat. 
Un. Or. C. 242 = Ot. Rg. 10 of 1836. 

Identification evidence —See CBIM. PRO. 
CODE, 189B, 80 . 221 (7), 342,' 412 and 611. 
4N.L.R. 163 = 9 Cr. L.J. 66. 








2531 


THE ALL INDIA DIGEST. 


2632 


JSWdence—continued. 

■—1.—General— ccniinued. 

Defence putriog in a document during ctoss- 
emnitiation —Prosecutor’s right to reply — 
Court giving guarantee to witness to give any 
evidence without fear of consequeooes—Legality 
—6ee CRIM. pro. CODE ie9«, S3. 222. 292, 
417, 63F.L.R. 1911 = 9 Ind. Ca?. 436*12 Ct. 
L J. 73. 

See CRIM. PRO Code. ie98, s. 252. 11 Bom, 
L R. 1153=4 Ind. Cas. 263 = 10 Cr. L-J. 530. 

See CRIM. Pro. Code, 1898, ss. 253. 435 and 
439, 18 P.W.R, 1909, Ct. 

Inadmissibility of illegally pardoned ao- 
complice’s evidence— See CRIM. PRO. CODE, 
1898. B. 337, L.B R. 189.3—1900, 51. 

See CRIM. PRO. Code, 1898, ss. 337, 339, 52 
P.L.R. 1903. 

Evidence of oo-accusod— See CRIM. PRO- 
CODE, 1898, 8. 342. 3 Bom. L-R. 437- 

Partly recorded by nne Magistrate and partly 
by another— See CRIM. PRO. CODE, 1998, 
88 . 360. 145 , 7 Ind. Cas. 54 = 11 Cr. L.J. 440 = 
87 C. 812. 

See CRIM. PRO. Code fl898), s. 358, 5 
C.P.L.R. 33. Cr.. L-B-R. 1872-1892, 399. 

Failure to take evidence for defence in 
aooused’s presence—Effect—See CBIM. PRO. 
Code, 1898. ss. 353. 537, U-B.R. 1912, 4th 
^., p. 152*14 Cr. L.J. 287*19 Ind. Cas. 719. 

See CltlM. Pro. Code, 1898, s. 365, 2 Weir 
432. 

Power of Native Seoond Class Magistrate to 
record memorandum of evidence in Eoglisb— 
See Grim. Pro. Code. 1898, ss. 355, 356, 357, 
687, 19 M. 269*2 Weir 433-6 M.L.J. 134. 

Mode of recording evidence of witness—See 
CbIM. Pro. Code, 189S, as. 356 and 637, 6 

O, C. 73. 

Examination of accused before s Magistrate, 
admissibility in Court of Sessions— See ORIM. 
Pro. CODE, 1898, a. 364, 6 M.H.O. App 4. 

Power of Sessions Judge or District Magis¬ 
trate to take, or to direok the taking of evidence 
supplementary to the evidence given in the 
lower Court—S«e CRIM. PRO. CODE, 1898, 
as. 428, 437, 439, 6 C.L.J. 251*6 Cr. L.J. 357. 

See Grim. Pro.Code, 1898, s. 437, U.B.R. 
1897—1901. Vol. I, 100, 10 B. 131. 

Case involving production of documentary 
evidence — Summary trial — Legality — See 
OBIM PRO. CODE, 1898,8, 439, 6 S-L.B. 120 = 
IT Ind. Cas. 403. 

Conviction upon what should be based — 
InaufiBoient evidence— Revision — See CRIM- 
PRO. CODE, 1898, 8 439, 12 P.W R. 1913. Cr. 
-66 P.L R. 1913*19 Ind. Cas. 148*14 Cr.L. 
J. 148. 

Discrepancy in evidence for prosecution— 
Failure of both Courts to take its notice—Revi- 
aion—See CRIM. PRO. CODE, 1898, s. 439, 8 

P. W.E. 1912, Or.. 16 Ind. Gas. 95=13 Cr,L.J. 
463 = 118 P.L.R. 1912. 
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Track evidence, value of—See CRIM. PRO. 
Code. 1898, s. 439, 28 P.W.R. 1912, Cr.*l& 
Ind. Cas 520 = 13 Cr.L.J. 712. 

Misappreciation of—Wheiber ground for in¬ 
terference in revision—See CRIM. PRO. CODE, 
1898. 8. 439, 15 Cr.L.J 286 = 23 Ind. Cas. 493. 

See CRIM. Pro. CODE, 1898, s. 512 (i), 10 
C. 1097. 

Verdict of jury—High Court if should discuss 
weight of evidenoe—See DaCOITY, 16 C.W.N. 
434 = 10 Ind. Cas. 684 = 12 Cr.L.J. 193. 

Of previous conduct— See Defamation, 7 
A. 906 = A.W.N. 1885. 272. 

See DEPOSITION, Cr. Rg, 26—8—1869. 

See Dispdtb as to possession of 
immoveable property, 14 C.W.N. 80 = 6 
Ind. Cas. 40. 7B.L.R. 324.N. = ll W.R.Cr. 36. 

English cases on—See ENGLISH LAW, 9 B. 
H C. 358. 

Of marriage —See ENTICING AWAY MARRIED 
WOMAN, A.W.N. 1898, 186. 

Summary trial -Oral evidence adminBible to 
prove depositions of witnesses—See EVIDENCE 
ACT, 1872, 8, 91, Rat. Un. Or. 0. 334*Cc. Rg. 
24 of 1887. 

Proof of guilt by oircumstantial evidence— 
Nature of evidence required—See EVIDENCE 
ACT, 1872, 8. 122. 244 P.L.R. 1913*19 Ind. 
Cas. 1004*14 Cr.L.J. 316*44 P.W.R. 1913, 
Cr.*27 F.R. 1918, Cr. 

OoDviotion upon same evidence on which 
accused discharged previously—iSee FURTHER 

Enquiry. 6 a. 367. 

Misappreciation of evidence, if a ground for 
interference—See HIGH COURT, SUPERIN¬ 
TENDENCE AND POWERS OF, 5 M.L.T. 233, 
F.B. =9 Cr.L.J. 192*19 M.L.J. 157 = 32 M. 
220*1 Ind. Cas. 228. 

Judge’s notes of evidence and proceedings 
—Right of accused—See HIGH COURT. JURIS¬ 
DICTION OP—REVISIONAL POWERS OF HIGH 
COURT, 1 M.H.O. 138. 

Wife’s evidence against husband— See 
Husband and wife, 7 B.H.O. Cr. 50. 

See Insanity, Rat. Un, Cr. C. 10. 

Medical certificate not sufficient evidenoe— 
Medical Officer to be personally examined— Set 
Insanity, 9 W.R. Cr. 23. 

See JUDGE, 10 B.H.C. 75. 

Evidence of handwriting— See JUDGE AND 
Jury. Rat. Un. Or. 0. 462. 

See JUDGMENT, 4 M.H.C. App. 42. 

Circumstantial-What is—Value of— Set 
Jury, 12 Cr.L.J. 329*10 Ind. Cas. 929. 

Taking evidence in the absence of Jury— 
See Jury, 7 Bom, L.R. 979 = 3 Ct. L.J. 42. 

See KIDNAPPING, A.W.N. 1902, 143. 

Of kidnapped girl—S« KIDNAPPING, 7 W* 
R. Cr. 104. 
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Stiatemeot made out ol Oourl— See MAGIS¬ 
TRATE, JURISDICTION OP—General Juris¬ 
diction, 14 B. 573. 

See Magistrate Jurisdiction of — 
GENERAL jurisdiction, 7 O.L R. 193. 

Theory of ca-ifl should succeed collection of 
evidence —See MEDICAL JURISPRUDENCE, 13 
C.W.N. 633. 

Evidence of mental state in determining 
nature ol provocation —See MENTAL STATE, 
L.6.R« 1893—1900. 249. 

Evidence of a girl of 10 years requites oorto- 
boratioD, when she had made previous incon¬ 
sistent statement— See MURDER, 6 M.L.T, 123. 

Charge of murder—Dead body not forth¬ 
coming— Sirongest eviclenoe essential—See 
Murder, il g. 635. 

Charge of murder -- Complaint to the police— 
Of prosecution witnc-^nes—Contradictory —See 
Murder. i9il, 3 M.W.N. 14 = 12 Cr. LJ. 
497 = 12 Ind. Oas. 217. 

What should guide Judge in oonviotiog an 
accused ol murder—See MURDER, 6 C.P.L.R. 
Or. 3. 

See Pabdanashin Woman, 2 Weir 432. 

See PENAL CODE. 83. 34, 141, 142, 147 and 
149, 11 Ct.L.J. 30*4 Ind. Cas. 700 = 6 M.L.T. 
17. 

Of conspiracy — Assooiations lot mueic— 
Lathe play, etc.—Evidence of oooduot, value 
of, when other evidence sufficient and when 
insufficient—Sec Penal Code, s. 121-A« 15 C. 
W.N. 693-11 Ind. Cas. 582 = 12 Or.L.J. 286. 

Admiseibility in evidence of notes of speeches 
—See Penal Code, s. 124-A, SM.L.T. 393- 
32 M. 381-9 Cr.L.J. 456-2 Ind. Cae. 33. 

Intention of editor and publieber—Contribu¬ 
tions to the paper, admissibility of to know 
intention—See PENAL CODE, s. 124-A, 32 B. 
112 . 

See PENAL CODE, B. 124-A, 6 M.L.T. 416 = 
32 M. 338-9 Or.L.J. 506 = 2 Ind. Cae. 193. 

Ol a woman of loose oharaoter—Value of—See 

Penal Code, bb- i42, 299, 302, 304, S35, 366, 
12 P.W.B. 1911. Cc. = l93 P.L.B. 1911-12 
Oc.L J. 393 = 11 Ind. Oas. 677. 

First report baaed on information received 
from another person—Bvideotiary value—See 
PENAL Code. as. 147, 304, 35 P.W.R. 1913 
Or. = 3l8 P.L-R. 1913 = 21 Ind. Cas. 593-14 
Or.L.J. 693. 

Mode of weighing evidence—Value of expert 
medical opinion—Poet morUn—See PENAL 
CODE. se. 161, 304, 830 A, 26 P.W.R. 1911, 
Cr. —12 Or. L.J. 465 = 12 Ind. Cas. 93. 

See Penal Code, s. 193. 6 O.L.B. 47. 

Causing disappearance of, of murder—See 
FERAL CODE. 8. 201, 2 A. 718. 

Oonaideration of, by the High Court in revL 
Sion— See Penal Code, b. 280, 15 O.W.N. 
836=12 Or. L.J. 362=11 Ind. One. ISO. 


HKiSe/fce—ooDtinued. 

-1.—General—con/mued. 

Evidence merely amounting to grave suspi* 
oion, but not justifying oonviocion—See PENAL 
CODE. as. 300 and 302, 39 C. 483 = 6 C.W.N. 
596. 

Ciroumstantiai evidence—Sre PENAL CODE, 
3. 302. 11 0 W.N. 1085=6 Cr. L.J. 304. 

Murder—Further evidence in appeal—Inepeo- 
tino of spot—See PENAL CODE, e. 302, 16 P. 
W.R lyil, Cr. = 13 Cr. L.J. 412-11 Ind. 
Cas. 596. 

Suspicion of guilt—loadmissitle and hearsay 
evidence admitted and used to tbe prejudice of 
accused— Absence of reliable evidence—Evi> 
dence of motive however strong if can take tbe 
place of reliable evidence—Approver's evidence 
—Retracted confession—Corroboration—Evi¬ 
dence not reliable against co-acoused if may be 
relied on for conviction of an accused for 
abetment— See PENAL CODE, ss. 302, 109, 17 
C.W.N. 1110 = 14 M.L.T. 1^63-1913 M.W.N. 
806 = 16 Bom.L.R 9l0=26 M.L.J. 518-2 Bom. 
Cr. C. 123 = 18 C.L J. 265=l4 0r. L.J. 577 = 
21 Ind. Cas. 369-11 A.L J. 881=36 M. SOI. 

Gang, belonging to a—Of previous oonviotion 
—Evidence— See PENAL CODE, s. 401,14 Bom. 
L.R 373 = 15 Ind. Cas. 811 = 13 Cr. L.J. 539 = 
1 Bom. Cr. C. 136. 

Demeanour of witness—See PENAL CODE, 
8. 420. 9 Cr. L.J. 261 = 1 S.L.R. 20. Cr. 

Of adultery—See PENAL CODE. s. 497, 
A.W.N. 1883, 129. 

Proof of marriage — See PENAL CODE, 
8. 498, 3 0.C. 842. 

Value of first report to tbe Police—Admission 
of its certified copy in revision—Report falsify, 
ing prosecution story—Acquittal—See PENAL 
Code, b. 498. 29 P.W.R. 1911. Cr.=224 P, 
L.R. 1911 = 12 Cr. L J. 600=12 Ind. Cas. 22G. 

See Penal Code, s. 498, 2 8.L.R. 22, Or. 
-lOCr.L J. 235. 

See POLICE REPORT, Rat. Un. Or. 0. 23- 
Or. Kg. 17-9'1869 

Proof of previous conviotioos—See PrbtiOUB 
CONVICTION, Oolm. Dig. Or. 12 of 1873. 

Suspicion insufficient for oonviotioo — Set 
PROSECUTION, 6 C.P.L R. Cr. 11. 

See Revision — acquittals, 5 M L.T. 
268. 

Bupplemoutary evidenoe — Recording— 8es 
SANCTION TO PROSECUTE — CONDITIONR 
REQUISITE FOB GRANT OP SANCTION BTO., 
Rat. Un. Cr. C. 629 = Or. Bg. 64 of 1692. 

See SANCTION TO PROSBOUTE—NOTICE 
OF BANG 1 ION, 9 C.L.J. 690=13 O.W.N. 942 = 
10 Or.L.J. 160-36 C. 808-2 Ind. Cas. 697. 

Doty of Magistrate to record evidenoe on 
which order for eecucity based— See 8B0UBIT7 
FOB GOOD BEHAVIOUR, Colm. Dig. Cr. 20 of 


1674. 


See SECURITY PB^OBBjUKagh«^ A. 182. 


«^ f K^shaitr) 
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Evidence —c 'ntinucd. 

— 1. -General 

Tried by As<i*t iTir ScdsioQs Judge— 
Juilt.Mn»*nL hv Sossi nirf Jnrlgo — Legality—Sfe 
SKSSIONS TuIaF,, 10 A L J. 473 = 13 GcL.J- 
^^ni '-l7Iod. 7fi7 = 35A. 63. 

Change of Judge —Evidence recorded by ooe 
Judge nnd orders passed by another—Validity— 
Srr Sessions Trial, 8 O.L J. 59«4 M.L.T. 
H 8 = R Cr L J. 121 

See STOLEN PROPERTY, 5 N.W.P. 120. 

Sab'^tancfi of evi'ience, meaning of — See 
Summary Trial, i L.B.R 338 = 9 Cr.L. J. 23, 

Evidence recorded by Migistr.ite on the order 
of officer initiating tho prosecution—Conviction 
based thereon—Le^»alitv—See TRIAL, 7 S.L.R. 
82 = 15Cr. L.J. 375 = 23 Ind. Cas. 743. 

See Withdrawal of Charge, 5 Ind. Cas. 

2i. 

-2. — Admissibility of Evidence. 

See EVIDENCE ACT, 1872, SS. 5, 55. 

(1) —Rvidencei admi^sibilittf o/.—Evidence, 
otherwise admissible, cannot be excluded at a 
trial merely on the ground that the evidence 
shows that the prisoner against whom it is 
given has committed som^* other offence with 
which be was do& charged at tbe trial. QUEEN* 
Empress v. Mulua, 14 A. S02*A.W.N. 
1892.95. 

(2) —Notes of evidence taken by a Magistrate 
at trial—Sufficiency there'»fas ground of transfer 
of case.—Held, that tb^ notes of evidence taken 
by a Magistrato at the trial were sufficient 
materials to decide the question of the advisa¬ 
bility of transferring a case. QUEBN v. 
HADJEB JeebuN BUX, 1 C 334. 

(3) -^CepostIion of accustd—Admissibility in 
e'oidence against h\m in subsequent proceeding, 
condition of .—A deposition by an accused person 
is inadmissible in evidence against him in 
another proceeding withoui^ proof of hie identity. 
QUBEN-EMPBESS V. DURQA SONAR, It C. 
380. [F., L.B.R. U893 1900). 70; R., 26 A. 
108. P.C .=6 Bom. L.R. 233-8 O.W.N. 241; 
D., 3 L.B.R 208.] 

(4) —Evidence of co^accused .— ‘Where two 
persons were jointly accused of theft, but the 
Magistrate issued process against one of them • 
only, the evidence of that person, against whom 
process was not issued, adduced on behalf of 
the accused who was on bis trial, was held to 
be admissible in evidence. MOHESH CHANDRA 
KOPALI V. MOHESH CHUNDER DASS. 10 C L. 
S. 993, (6 W.R Cr, 91, 1 B. 610. D.) [Appr., 4 
N.L R. 81 -S Cr. L J. 20 ; R.. 16 B> 661, 33 C. 
1353 = 40c. L J. 145 = 10 C.W.N. 963, 100 P, 
L.R. 1902*12 P R. 1902. Or,] 

( 5 ) _fl^por/ of Chemical Exa7}un€r—Crim. 
Pro. Code (1861), s 370 —The report of a 
Chemioal Examiner is evidence in a criminal 
trial, if it bear the signature of the Examiner. 
The original * should be produced. QUEEN v. 
BISWAMBHAR DA6, 6 B.L.R, App. 122 = 15 
W.R. Cr. 


E vidence —continued, 

-2,—Adralselbility of Evidence— contimied. 

(6)— Report of Chemical Examiner. —The Che¬ 
mical Examiner's report can be road and acted 
upon as evidence by Magistrates as well as. 

1 Sessions Judges. HIGH COURT PROCEEDINGS, 
23RD December, 1870. 6 M.H.C. App. ii. 

{T)—Daeoity — Damages —Suif against approve 
er — Confessto7t and evidence at criminal trial, 
i/admissi6f(? —Criw. Pro. Code {Act V of 1898), 
s. 339—Sessions Courfs finding, if binds Civil 
Court-Civil Court suit, if barred—Merger of 
tort in felo7iy, rule of—Appheabitiiy in India 
— Civ. Pro. Code (Act XIV of 1882). s. *11.— 
Held, that the confession and sworn evidence 
of an approver in a crimiDal trial for dacoity 
are admissible in evidence against him in a suit 
for damages brought against him by the com¬ 
plainant for having instigated the dacoity. 
Held, further, that tbe Civil Court could act 
upon such statements, even though tbe Sessions 
Judge did not think it safe to convict the ac¬ 
cused upon such statements. The conditions 
for receiving and acting on evidence in Civil 
Courts are very different to those governing the 
procedure of Criminal Courts. Especially is 
this tbe case with respect to tbe statements of 
accused persons and accomplices.’* Having 
regard to tbe provisions of s. 11 of tbe Civ. Pro* 
Code, tbe fact that tbe criminal trial bad not 
resulted in a oonviotion of tbe accused was no 
bar to the inatitution of the civil suit against 

him. Keshab Nath Beattaoharya v. 
Manibuddin Bareab. 13 C.W.N* 80L 

(S)—Evidence of absent witness, admissibility 
o/.—Tbe evidence of absent wicoesses, as record¬ 
ed by tbe Magii^trate, is admissible only under 
exceptional circumstances, and. in such cases, 
the SesstODS Judge should satisfy himself that 
the witness is either dead or that, for any 
sufficient cause bis attendance cannot be 
procured. 1 W.R. Cr. Letters, 6. 

(9)— Evidence of hnproved circumstances — 
Admissibility of. —Evidence of ibe improved 
circumstances of an accused person, after the 
oommissioo of tbe offenoc of which be has been 
convicted, is admissible, and evidence on this 
very important point must be produced before 
the Sessions Judge. 1 W.R. Cr. Letters, 7. 

110)—Aff’dicaf evidence. —In a charge of volun¬ 
tarily cansiog hurt with a dangerous weapon, 
held, that medical evidence should be recorded 
to ascertain the nature and extent of the hurt 
caused. QUBBN-EMPRESS v, NGA Seik, U. 
B.R. 1897—1901. Yol I, 318. 

(11)— Circumstantial evidence—Conviction- 
Process of elimination—Statesne^xts of accused in 
Police custody—Their iwadmissibiZtfp— homici¬ 
dal mania—Proof of. —A conviction based upon 
circumstantial evidence, in tbe absence of direct 
evidence, is good. And when two persons are 
suspected of having committed a crime and 
when attendant circumstances show that one 
cannot have committed tbe deed, the Court 
may infer that the other must have committed, 
it. Sankaran Nair$ J .—Statements by accused 







2587 


THE ALL INDIA DIGEST. 


2639 


£v/dance—ooQtmued. 

—2,—AdralsBibility of Evldeoce*— 

pacaoQS made while in Police custody are 
DOtoriouRly untrustwortby and do reliance can 
be placed on snob etatemeDts* Sadasxva lyer^ J, 
—Homicidal mania need have do motive to 
perpetrate tbe crime ; and the chief evidence of 
the ezlsteoce of insanity appears to be in the 
act itself. Vaithinatha HILLAI. 1912 M.W. 
N. 82S = 14 Cr. L.J. 46S=20 lod. Cas. 721. 

(12)—Admissi6i/ifj/ — Letter seif-disserving — 
Letter intercepted — ^Import'—Bengal Excise 
Act V tD,C.of 1909). ss. 2 112), 46. 6i—Articles 
intercepted by Customs Bouse, if brought into 
Bengal, —A letter written by an accused persoo, 
when self^dissorving. is prima facie evidence 
against him, if it relates distinctly to a relevant 
point; it is not necesiary that it should be 
signed ; it is enough if it is traced (o tbe writer, 
and it is admissible, though it may have been 
intercepted or surreptitiously detained and 
opened and never id fact reached tbe addressee. 
(2 C. and P 418, F; 118751 ) Q.B.D. 19, R.) 
Tbe fact that a reply from Porter & Co. posted 
immediately after tbe telegram purporting to 
be sent by G. Barker and referring to the 
telegram, was addressed to tbe accused, is a 
relevant fact under s. 11. Evidence Act. and 
cogent evidence to show that the accused was 
the sender of tbe teleeram. Tbe term ' import ’ 
as used in the Bengal Excise Act has a very 
wide significance* Though an article may be 
actually within the geographical limits of 
Bengal, it cannot be said to have been brought 
into Bengal, if it has bean intercepted at the 
Customs HouRft. C. H. BOOTH v. Empekor, 
18 C.LJ. 567«18 G.W.N. 3a6»22 Ind. Gas* 
179^13 Or. L.J. 35^41 C. 849. 

Extract from Gazetteer—Admissibility in— 
See CRiM. Pro Code. 1898, s. ilO. 16 C.L J. 
467^18 lod. Cas. 149«14 Cr, L.J. 5*17 0,W. 
N. 236. 

Documents found in possession of accused— 
Admissibility —Sea DOCUMENTS, 39 C. 119*16 
Ind. Cas. 65*13 Cr. L J. 433. 

Using forged document—Produotioo of copy 
of dOGument— Evidence given before Civil Court 
when inadmissible in evidence — Improper 
admission of evidence when a. ground for 
revival of conviotion—See FORGERY, 6 W.R. 
Or. 41. 

Statement by accused (sepoy) in answer to 
question by Commanding Officer when in 
custody, if admissible— See SS. 53, and 64, 
VIC. 0. 37, 18 O.W.N. 705*16 Cr. L. 326* 
23 Ind. Oae. 678, P.C. 

__s.—Non-admisalblliCy of BYldenoe. 

—Whether evidence, not admissible, can be 
received as corroborative proof, — Evidence, 
whiob is not admissible, oaonot be received as 
corroborative proof. OrOWH PbOSECUTOB v. 
ShauBundeBi 1 H.V.P. 810. 

{2\^Evidence of previous information about 
offence ~ AdmieiidtMy.—A statement by a 


Evidence —continued. 

-3.—NoD-admiBsibillty of Evidenoe— ctd. 

police constable that bo bad previous informal 
tiOD that the particular oSeuce was about to be 
committed should not be ndmiltod as evidenoe 
against the accused. Rkg. v. GhiND, 8 BiH.C. 
Cr. 164. 

(Z)^Evidence of general reputation in a 
charge of defapiatioH»’^\^hQte the question of 
tbe truth of defihile charges was in issue in a 
case of defamation, tbe Court would not be 
wrong inlaw in rejtctiug evidence of general 
reputation and also iti coosideration 

to wbat bad been published on former oooa* 
sioas. REG, V. KikabhaI ParbhudaS. 9 B. 
H.C. 491. 

(4)— Proseculio7i bfifed on hearsay evidence— 
Admissibiilfp of evidence.—la a esrtain ease, 
tbe evidence for tbe pro>ocution consisted of 
the information given by one N to an Inspec* 
tor of Police, which iniormation was reprodu* 
ced by tbe Inspector on bc hiilf of tbe prosecu- 
tion. The defence objected to the admissibility 
of such evidence on the ground that N was not 
examined as a witness in tbe case. The 
Magistrate, however, disp'^sed cf the objection 
by saying that “ tbe lolormation received from 
N was so complete as to bnng all the citcum- 
stances of tbe case to light without any further 
evidence being called by the prosecution/’ that 
**tbe facts elucidated by the Police lospcotoc 
in bis evidence are neither disputed nor dis« 
proved by tbe defence ” and that N seems to 
be one of tbe keepers of a common gaming 
bouse and, as a general rule, very little can be 
expected from such a witness.” Beldt that the 
reasons given by the Magistrate were not suffi¬ 
cient (or admitting tbe evidence of the Police 
lospeotoe, and that it lay on the prosecution 
to prove, by legally admissible evidence the 
facts which were alleged to oonetilute the 
ofienoes charged. QUEBN EMPRESS v. VlJO- 
BBAI PARMANDAS, 1 Bora. L.R. 433. 

{i}^Bear$ay evidence—Admission.—Vsoes- 

eity of caution in receiving evidence of admie* 
sioos and of excludiog hearsay evidence illue- 
tratod. QubeN'Emprbss v. NGA Ta Lok, 
L.B.R. 1872—1892. 880. 

{S)—Evidence of surgeon from notespf another 
surgeon, if permissible, —A Seasions Judge is not 
authorised to allow a surgeon to deroribe tbe 
post mortem appearances of tbe deceased merely 
from knowledge acquired by him from tbe 
perusal of the notes prepared by another sur¬ 
geon* Queen Empbebs V. Savla, Rat. Do, 
Cr. C. B49. 

{*J)^Evidcnce upon commission taken upon 
Cf^r by committing Presidency Hagistrale— 
Trial before Bigh Court—AdmissibiUtyi—Er\^ 
deoce taken upon oommiasion, by an order of 
the Presidency Magistrate that oommitted tbe 
case to the High Court, would not be admissible 
in tbe trial before tbe High Court; for such to 
be admissible, it must be shown that it was so 
taken npon an order by the High Court itsel 






2539 


THE ALL INDIA DIGEST. 


2540 


Evidence —continued. 

-3. —Non admUsibility of Evideoce— ctd- 

or tbit it i;< 5^<^mi«S1hle under s. 33 of the Evi* 
don •• Act. V. DABEJi: PBRSHAD. 6 

C. 532. m y 19 C. 113 ] 

(8 )—*>f post niottem ejantin'jfion— 
xVo —The report of a medical man on 

his post 7nor(c}n eximination, thouab it may 
bo used to refresh hi? memory when i^ivirjpi 
evidence, canuot be treated as evid^^nce. and 
no facts c*n hc taken from it, ROGHtINI 
SlNon V. EMntESS, 9 C. 455^11 C.LR. 569. 
m , 16 C P.L.fct, 122,] 

(9)—Poet mortem rc^orf —A post moriein report 
IS not adm^ssi Oieas evidence oscept to contradict 
the oflicer wh) made ii, and it miy be used by 
that oflicer, wbcci under examination, for the 
purpose of refeeshniR his mfmiorv- QUBBN- 
Empkess V- J.sDUn Das. 27 C. 295 = 4C,W,N, 
129. 

(10) —Peat mortem reporf.—The post mortem 
report could not be used as eviueoco in the 
Sessions trial, except by way of refrosbm^ the 
memory of the per^oo who made it. or 
to contradict him. R.^M SaRUP RaI v. 
EMPEROH. 6 C W.N, 98. 

(11) —in post mortem rejisfer,—The 
report made by a Civil Surgeon lo the post 
mortem register of a post mortem esamioatioo 
held by him aod the statements made by the 
Asdistant Surgeon about tbo CjrreciDees of the 
entries without personal knowledge thereof are 
inadmissible in evidence. U W£ v. QUEEN* 
Empress. L B.R. 1893—1900. 39. 

(19)—Cfm. Pro. Code (1882). $ 510^^Report 
of Additional Chuynical Examiner —8. 510 
of the Codo enacts that a document purporting 
to be a report under the band of the Cbemi* 
cal Examiner or Assistant Chemical Examiner’’ 
may be used as evidence io an enquiry ; but a 
certificate eigoed by a poreon styling himself 
” Additional Chemical Examiner” does not 
come under the section, and canoot be received 
in evidence. Quebn-EmpresS v. AOTAL 
UUCHl, 10 C. 1026, 

(13) —Depositions before committing Magis- 
traUt staUment o/Moktear as to faulliness of — 
Refusal by Sessions Judge to admiU propriety 
of, —Wbdre a Sessions Judge, relying upon a 
general statement made by a MuJciear that 
certain deposicions were not properly taken by 
the committing Magistrate, refusal to allow 
them in evidence to contradict the statements 
made by these witnesses before the Sessions 
Court, although, no objection to their admission 
was taken on behalf of the Crown, and the 
trial resulted in tbo conviotion of the accused, 
held, that the oonvictioo must be set aside and 
a retrial ordered. ADYaN SINGO v* QUEBN* 

Empress, 13 c, I2l. 

(14) — Proposals of compromisBy no evidence 
of guilty knowledge against the accused. —Evi* 
dence relaiing to proposals of a compromise 
during the pendency of the case ought not, in 


Evidence —continued. 

-3. — Noo^adraissibillty of Evidence—cf<2. 

the exercise of a proper discretion, to be allow* 
ed to go 10 as evidence of enilty knowledge 
against tbe ac^^used A13BAS PEADA v. QUEEN 
Empress. 23C. 736«2 O W N. 484. [R.,44 
P.W.R. 1913. Cf.= i9 Ind Cas. 1004*14 Or. 
L. J. 316*244 P.L R. 1913.] 

(15) —Crim. Pro. Cede s. 126, 5. 172 

of Crini. Pro. Code (1^98) —P* bee diaries and 
reports - Inspector's diary.- The diary of a 
Police Inspector is not evidence. In the matter 
of ABDUL GUFFOOR. 10 C.L.R. 54. 

(16) — Police diary, —Diaries kept by police 
officers are not original evidenne. NeraVALI 

Nandaiya, appellant, 2 Weir 143. 

(17) — Police reporf9. —Police reports are not 
evidence and should not be treated as such, 
though some of tbe Subordinate Courts are too 
fond of doing so ; it ia a practice to be condem¬ 
ned and avoided. KaLANDAR v. EMPRESSi 
P L.R. 1900. p 71. Cr. 

(18) — Evidence before committing Jdaf^islrntey 
not used at trial—Admissibihfy m appeal. — 
Evideoce taken before a Magistrate, but used 

! at tbe trial, cannot be referred to on appeal. 
QUEEN V. WaZIRA, 8 B.L.R App. 83*17 W. 
R. Cr. 5. 

(19) —Eindiwj of criminal courtsEf)ect oh 
civil court^Practice —i/efd, that the evidence 
of assault taken io tbe Criminal Court was no 
evidence on which tbe judge of the Civil Court 
was 10 this case entitled to rely, that he bad 
jurisdiction to determine the fact of assault and 
was bound therefore to take tbe evidence on 
record in bis own Court on either side, and come 
to a determination upou that evidence. ALI 
BUKSH DOETOR V. 6HA1KH SUMEEROOD- 
D£EN, 12 W.R. 477*4 P.L.R A C. 31 

(20) — Available evideyice not given at trials 
Admissibility of such an appeal, —Tbe High 
Court would not, on appeal, receive evidence 
which was available on the trial in the Court 
below, wnen tbe prisoner deliberately elected 

I Dot to give evidence in reply to tbe case made 
against him. QUEEN v. MadHUB CHUNDBB 
GXRl MOHUNT, 21 W.R Cr. 13. 

(21) ^Evidence taken in one proceeding — 
^driissibifify in another proceeding —Where 
evidence has been given in one case upon tbe 
issue raised in that case, nothing can be more 
dangerous than to take that evidence and apply 
it in another case in which other issues arise. 
Where a legal practitioner was charged with 
certain acts of professional misconduct in con¬ 
nection with a case, in which be bad been 
engaged, and tbe records in that case and in 
some other proceeding were put in their entirety 
and treated as evidence in the proceeding, held, 
that tbe proceeding was irregular. In re 
Henry Lewis Lubeck. is M L J. 482=1 
H L T. 17 = 7 Bora. L.K. 894^2 A L.J. 800 = 8 
C.L.J. 421 = 10 C.W.N. 67 = 33 C. 151. P O. 

(22) —Inference drawnfi'om evidence inane 
case, whether can be precedent in [another,^ 
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fyldence—ooDtinued, 

—3,- Non-adnolaBibilit; of Evidence—ctd. 


The finding of fact and the inferences drawn 
from it upon the evidence given in one case 
form no precedent for another case, in which 
the evidence is diSeront and another mind is 
occupied with drawing inferences from it. 
UMAR Din V. EMPRESS. 12 P R. 1891, Cr. 

(23)— Dyi'ig declarations—Their a(i)> 2 tssi 6 i- 
lity—Manner of vrov'no them -—Dying declara¬ 
tions are not admisfible in evidence, uolefs they 
are proved by the Magistrate who recorded them. 
Although recorded by a Magistrate, in the 
absence of the prisoner, the mere production of 
them is not proof that they were made, so as to 
make them legal evidence against the piisoner. 
2n re SiNGA. 3 Weir, 339- 


(24)—Dj/iitg decfardfion.—The statement of a 
deceased person though recorded by a Magistrate 
must be proved in the usual way by calling the 
Magistrate or clerk who took it down. The law 
does not provide that the mere signature of a 
Magistrate shall be a sufiicieDt autbeDtication 
of such a document, and it is obviously desirable 
that the person who took the statement should 
he subject to cross-examination as to the dying 
man’s state of mind when be made it. and as 
to the other oircuoiHanoes. RAM LOOCHUN v. 
Queen-Empress, L.B.R. 1872-1892, 1S7. 

( 25 i—Sfafewen/s made beiore a Magistrate 
other than the co^nmuting In a Sessions 

trial receiving in evidence the statements of 
persons made before a Magistrate, who was not 
the commiltiog cfficer. is ilUgal in the absence 
of any proof that they were so made : the mere 
signature of a Migielrate is not sofficient in 
law to autbenticaie such statements, as these 
are not the records of the evidence given by a 
witness in a judicial proceeding. CROWN v. 
Kamta, 8. C. 80, Oudh. 

{i6) —Relevancy of statement of accused who 
were previously tried.—The statemonta made by 
accused persons who were previously tried ate 
irrelevant ; if their evidence was required, it 
should have been taken in the presence of the 
accused, or, on commisMon. if suob a procedure 
wore under the oiroumstances P 0 f™W 8 ible. 

Empress v* Dhanlia bhill, b c-r.ij.n. 

Gfe 


(37) - Panehnama—Slaletnenl of accused con¬ 
tained in panchnama-PancknaiM Mt aamts- 

sible in evidenee.-The Court should exclude 
from the record of a case, paochnamas contain¬ 
ing statements by an accosed which are clearly 
inadmissible or which are 

bility. EMPBBOB v. RANCHHOD GOKAL, la 
Boin. L.B, 498 = 11 Ind. Cae. 648 = 12 Cr. L J. 


429. 

(28)—S. 411. IP.C.—Offence under—State¬ 
ment made to Police.-A statement made by an 
aooused to the Police as to bow be came by the 
coods, which are alleged to be stolen property, 
cannot bo need in evidence against him. when 
he is being tried lor an offence under e. *11 « 
{he Penal Code. KBUPA BAESfl v. EMPBBOB 
OF IWDIA, 11 f«L.B. 1908—8 Oft Ii.J* 1*8. 


Bvidence^coDtinuede 

-3.—Non-adrol8Bibinty of Evidence—c/i. 


( 29 )^jSvidence—Evidence of public ijjicer 
refusing crof^&^examinaixon—Evidence Act (I of 
1872), 35—45, 66 (a) and 74.—The accosed 

was convicted of having forged a bond purport¬ 
ing to have been executed on the 31st July IP^4- 
The main evidence in the case was that of the 
store-keeper in the office ol the Superintendent 
of Stamps. Calcutia. to the cficct that the 
stamp paper on which it was wntien was not 
xBaoufactured till February l?t, 1890. The 
witness deposed that hin knowledge was based 
on papers received from the India Office, and 
that be was unable to give a copy ol the papers 
without aulhofisation from bis superiors*, that 
there were marks on the paper by which he 
could form an opinion as to the year in which 
the paper was manufactured, bat that the 
marks were private aud that he was prohibited 
by his superior officer from poioiing them out. 
It waa objected that this evidence was mad 
missible, and, if admissible, was worthless m 
the WIID09S could not be orose-examined. Hel(i% 
that the evidence was not admissible, and, eveo 
if it were, it was very inconclusive, owing to 
the telusal of the cross-examination. The 
witness was not giving evidence as an expert, 
for. he was not stating an opinion on 
the points referred to in paragraphs 45-60 of 
the Evidence Act; and his knowledge wasbased 
on the papers received from the Office, 

and those papers were not produced. Granting 
that those papers were admissible as publm 
records under s?.35and 74 of the Evideoco Act. 
yet they could only be proved by the production 
of the papers themselves, or. by 
evidence ol tbe nature described in p. 66 (o) and 
they could not be proved by tbe or*. I evidence of 
tbe witness. OaNGA RAM v. EMPEROR OP 
TMnfA 66 P.L R. 1903 = 9 P.R. 1903. Cr. 


( 30 )—Penal Code.s. m—Proof of—Marriage. 
—la a case ol enticing away a married woman, 
the mere denial of tbe marriage by the woman 
is not sufficient evidenoe to discharge the aoon- 
sed Tbe evidence given in a Civil suit is not 

admissible as proof ol p 

8. 498. I.P C. EMPRESS V. ALI BAKSH, d r. 

R. 1881, Cr. 


.^4,—Ghnrsoter Evidence. 

See Evidence act, 1872, es, 62—56. 

(D—Evidence of bad character.—'Hbexo % 
mao is being tried upon a specifio charge, un¬ 
less within the lour corners of the law, proof ol 
a previous conviction ie allowed for the purpose 
of proving guilty knowledge, or whatever It 
might be, no question ought to be permitted 
and DO evidence allowed to show that be is a 
man of bad and disboneet obaiaoter. But it 
the accused, at his trial, chooses to put In 
issue tbe question of bis good character, it Is 
then oompetent to rebut such evidenoe by 
giving evidence ol general evil reputation. 
qubbn-empebbs y. Hughes, 11 1* 28=A. 
. W.H. 1691,170. 
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E v/dence—continued, 

-4 —Character Evidence—continued. 

{2)^Kvi(lcnct of good conduct—No import* 
M'icc can be attached to evidence of good 
cb iracicr when the case against the accused is 
clou. When it is doubtful, some weight must 
h- civen to it, QUEEN EMPRESS v. NUR- 
M 8 B. 223. 

( 3 ) ^Evidenc(' of bad character, as affecting 
(hf sendnee^Evidence of dcpariviental punish- 
yyicnfs, adviissioility ot — Evidence Act. ss. 54 
riKd 55 “ Evidence of previous convic(io)i, ex¬ 
ception in case of, — Upou the convictioD of ao 
accused, the Court has to determine what 
punishmeot to award, and, to do thi^^ should 
take into consideration, not only the nature 
and gravity of the oSence committed, but also 
the character of the accused. The bad charac¬ 
ter of the accused then becomes a fact in issue. 
Evidence of bad character being admissible as 
aflccting the sentence, evidence may be given 
only of geoora) reputation and genera) disposi¬ 
tion and not of particular acts by which 
reputation or disposition is shown. Evidence 
as to previous convictions is an exception to 
this rule. Evidence of departmental punish¬ 
ment is inadmissible for tbo above purpose, 
Nqa pc THAUNG V. QUBEN-EMPRESS, L.B.R, 
1893—1900, 3S2 

(4) — Bad character, evidence o/,—Evidence of 
bad character should not be put before tbe jury; 
but ib only (oc ihe coQ^aideratioD of tbe Judge 
in delormining the seotenco to be awarded. 
Queen v, Mahima Chandra Das, 6 B.L.R. 
App. 10S»15 W|R. Cr. 37# See also QUEEN v. 
BEHARER DOSADH, 7 W.R.Cr. 7 ; QUEEN 7. 
Phoolchand alias PHOLBEL. 8 W,R. Cr. 11; 
Queen v. gopal thaeoor. 6 W.R. Cr. 72. 

(4-a)—Bad character- Evidence o/.—Evi¬ 
dence as to the prisoner's previoue conviotion 
and bad character and of the bad character of 
bis relations is not admissible. If a person is 
before the Court as a witness, bis evidence 
must be recorded as the law directs; if he is 
not a witness, and is not examined as such, tbe 
Judge has no right to allude to bis having made 
any statement. QUEEN v. PHOOLCHAND, 8 
W.R. Cr. 11. 

Character — Evidence —Re worses as im¬ 
proper admission.—As to tbe remarks on tbe 
improper admission, at a Sessions trial with tbe 
aid of Assessors, of a Ghowkeedar’s statement as 
to tbe previous bad ebaraoter of the accused. 
QUEEN V. GOPAL ThaKOOR, 6 W.R. Cr. 72. 

{5)—Evidence of bad character. —It is impro¬ 
per to allow prosecution witnesses to state tbat 
' tbe accused was not of good ebaraoter. BEG. 
V, TIMMI, 2 B H C. 129, 

(6)—Bad livelihood^ Criminal Procedure 
Code {ActV of 1898), s, 110, cl$. (d) and (/)— 
General repute, evidence of. admissibtftfi/ o/— 
Evidence if must be of neighbours—Evidence of 
misconduct co7nmitted long ago, value of—Join¬ 
der of charges in a proceeding under 110 
— S, 257 (1)« Criminal Procedure CodOf 


Evidence —continued. 

—4.—Character Evidence—coneft^ded. 

sufficient ccmpHance with,—In s. 110 , cl. (f). 
Criminal Procedure Code, a man of desperate 
and dangerous character means a man who has 
a reckless disregard of tbe safety ot tbe person 
or tbe property of bis neighbours, and under tbat 
clause evidence of general repute is not admissi¬ 
ble in evidence. Evidence of acts of extortion 
committed by a person, unless those acts were 
accompanied by acts causing dango: to tbe 
person and properties of other persons, is not 
sufficient to bring his case within cl. (/) of s. 110, 
Criminal Procedure Code, The law as to the 
joinder of charges against a person accused of 
definite ofienccs has no application to au in¬ 
quiry under s. 110 cl. (d). On an enquiry 
whether tbe defendant is a habitual oSonder, 
evidence of acts of misconduct committed by 
him years ago is admissible in evidence as 
indicating the formation of tbe babit, but such 
evidence unless supplemented by evidence of 
misconduct committed by tbe defendant 
witbin a year or 80 before the institution of the 
proceeding under s. 110, Cr. P.C., cannot 
justify tbo making of tbe order under s, U8, 
Cr. P C. Wbeo tbo person against whom 
proceeding under a. 110, Cr. P.C., is instituted 
for beinga babitual oSender ia a well-known 
resident of a city, his fellow-citizens though not 
living in bis immediate neighbourhood are 
competent witnesses to prove his general repute. 
Ic re a sufficient compliance with tbe require¬ 
ments of s. 257 (iL Cr. P.C*, if a Magistrate 
while rejecting an application for summoning 
further defence witnesses states facts which 
have led him irresistibly to tbe conclusion tbat 
the application was for no other purpose than 
tbat of vexation or delay oc defeating the ends of 
justice aitbougb ho does not say expressly tbat 
the application was for tbat purpose. WAHID 
ALi Khan v. Emperor, 6Cr. L|J|i = ii G, 
W.N. 789. 

See Crim. Pro Code, 1898, s. llO, 8 M.L* 
T. 246. 

See Evidence act, 1872. as. 14 and 54, U. 
B.R. 1908, 2Qd Qr., Evidence 1. 

Evidence of bad character— See HABITUAL 
Offender, 6 O.c. 203. 

See PENAL Code, ss. 34, 141, 142,147, 149. 
11 Cr. L.J. 30 = 4 Ind. Cas. 700 = 6 M.L.T. 17. 

Of bad character — See PENAL CODE, 
s. 401, 21 C. 139 = 4 C.W.N. 97. 

Trial of offence under s. 401, Penal Code 
—Previous conviction for theft or in bad 
livelihood cases, when admissible—Evidence 
of character if admissible.—See PENAL CODE, 
8. 401, 15 C.W.N. 461=9 Ind, Cas. 665 = 12 Cr. 
LJ. 97*38 C. 408. 

See Security for good beravioub, 3 M. 
238 = 2 Weir 54. 

Good ebaraoter of the accused—Mitigation 
of puniahment—See SENTENCE—GENERAL, 

16 C. 310. 

See UNLAWFUL ASSEMBLY, 6 M.L.T. 17* 
11. Gc. li.J. 30=4 lDd« Cas. 700. . > 
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Evidence —oontinued* 

—Oyiog Deolarattoo. 

See Dying declaration. 

See EVIDENCE—General. 

See Evidence act, 1872, ss. 8, 32. 

dcdaralions, admissibilily of— 
Grounds—Ftnal Code, s. 396.—The admission 
of dying deolar.i&ious is not limiied to cases in 
whioh Dho death of tho injured party is the 
solo object of the inquiry. It is admissible in 
evidence in all criminal cases. The ground on 
which dying declarations aro admitted in 
evidence is that, when they are made, the 
declarant is in a condition in which, according 
to tho expeneuce of mankind, it is not less 
likely that what be saya is true than if it had 
been said before a Magistrate under thesanction 
of an oath, and in the pretence of the prisoners. 
Before a dying decUration can be received in 
evidence, it must, be distinctly found that tho 
person who made tho declaration knew or 
believed that at the time he made it ho was 
dying or likely to die. The Magistrate recording 
a dying decUraiiou should put, on the record 
of the statement, the' answer of the declarant 
to a question touching his knowledge or belief 
regarding his approaching death. QUEEN v. 
UJRAIL. 3 N.W.P. 212, 

(2)— Dying aeclaraiion—Admissibilily of.— 
A dying declaration recorded, in tho absence o 
the accused, by a Magislraie, other than the 
Magistrate who held the enquiry preliminary 
to commitment to the Court of Sessions, is not 
admissible in evidence, unless and until it has 
been proved by the Magistrate, who recorded it. 
A note on the order sheet that the documci.t was 
admitted without any objection on the part of 
the accused does not make any difference. 
Panohu Das V, BMPEBOB, 34 C. 698 = 11 c. 
W.N. 666 = 8 Cr. L.J. 427. 


(3)— Dying declaration, admissibility of. in 
evidence.—Vfbeto the declaration of a person 
wounded by the accused in committing daooity 
was made on the 13th August 1899, and be died 
on the 20th of that month, and there was no 
other evidence to prove that tho death was 
caused or accelerated by the wounds received at 
the daooity, or that it was the transaction 
which resulted in his death, the High Court 
held that bis decUtalion ought not to have 
been admitted in evidenoe- IMPEBATBIX v. 
RUDRA, 28 B. 49 = 2 Bom. L.R. 381. 


U)^Dying declaration, admissibility of written 
record of, when recorded in absence of accused 
Evident Act (I cf 1872). s. 32 (l).-The 
written record of a dying declaration is not 
inadmissible in evidence, becauue it was recorded 
in the absence of the accused poteon. Such 
writfas is admissible uoder Se 82 (1) of fche 
Evidenoe Act but must be proved in the oraina^ 
way. ABDUIi JALIL^ y. EMPRESS, 18 P.B. 
1886. Cr. 


i(i)^Dying dtclaration—Document contain* 
ina it not oignod^Mode of proof-Evidence of 
pereon who heard it^Neceeeily^Evtdence Actf 


160 


Evidence —continued. 

—'5.—Dying Declaration—continued. 

s. 3*2, Crim. Pro. Code. s. 162 .—Where the 
docutuent contaiuing the dying declaration was 
not signed by the deponent and tbe Poiice 
oflicor vvae not bound by law to take it down in 
writing : — that the proper method of 

proving tho oral statement of a dying man was 
by the oral ovideuceof any person who heard it, 
that pecbCru b^ing allowed to refresh his memory 
by reierooco to tbenoteis he made or read at the 
lime. {7 C. V. L. R. U. D ) The document by 
itself cannot bo admitted in evidence unlosa it 
was signed by the person making the declara¬ 
tion# With his signature tho ducument would 
become a written $taceQ]ent of the kind meo- 
tioDod in tho beginning of S. 3*2, Evidence Act. 
Bagwan V. Emperor, 10 N.L.R. 19 = IS Cr. 
L.J. 243 = 23 lod. Cas. 19S 

(6)—Cnin. Pro. Code (1898), s. 512—Dying 
declaration, how to 5e proved—Evidence Acf, 
S' 32— Declaration elicited bp questions pul to 
the deceased—Hetnal. —A d^ing declaration was 
reduced to writing under the supervision of a 
police patel who questioned the dying man, and 
was attested by the panck ; at the trial, it 
was duly proved by tho paid and one of the 
panch, and was not objected to by the pleaders 
who defended the prisocors. Held that it was 
not necessary to order a new trial in order that 
the kulkarnis who reduced the statement to 
writing, might be called or that the panch and 
patel might repeat the words used by the dying 
mao, alter refresbiog their memory by looking 
at the statemeot reduced to writing at the 
time. QUEEN-Emprebs v. SHBTTYa, 2 Bom, 
L.R. 1129. 

declaration—Admissibility—Mode 
ofproo/—Practice.—Vyiog declarations taken in 
the absence of the accused and not lailiog under 
the provisions of the oouditions prebcribed by 
8 . 512. Crim. Pro. Code, should be proved by 
tho oral evidence of some witnesses who beard 
it made, they being at liberty to refresh there 
memory by referring to the notes made by them 
or read over by them at or about the time the 
statement was made. Witnesses should not be 
allowed to prove a dying deolaratlon, as if it 
were a substantial pieoe of evidence in the case. 
The relevant fact to be proved is the statement 
by the deceasedi and that statement is not 
the document made by the Magistrate, but the 
verbal statement made by the deceased person. 
Where the statement made by a dying person 
was not a continuous etatement, but was elicited 
in answer to one or more questions, the docu¬ 
ment, to be really of use, should clearly set 
out the exact queBtioos put and the answers 
made to them. A declaration made by a dying 
person could not be admitted as evidence in 
the case, if it is not recorded in the language in 
which it was madei and if it is not proved as 
required by law. ElNQ-EMPRROB v. MATHURA 
THAKUB, 6 C.W.N. 72. [F.,86 0* 669-18 

O.W.19. 680-lOCr. L.J. 186-2 lud. Cae.Sll.] 

{S)^Svidence of dying eUitement—Record in 
the presence of the aceusedt or judUial officer.^ 
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Evidence—continued. 

-5. —Dying Declaration— continued. 

Tbe dyina staieDieot of h i}ei!ea.sed per-on, if 
not riH orded m the pi'esenco of Ibo accused, 
cannoT he ^idmirr^d in tvidence to prove cbe 
statr nienr.; the statement may be proved nnty 
in iho ordinary way hy one who beard it* 
with rfcoo^^c to ibe writing to refresh tbe 
witi)r<v,*s memory if n^Cr^^s^ry. In fhe viftiter 
of thfi p'ttio^i Of S MIUUDDIN, EMPRESS v. 
SaMIKUDOIN. 8 C, 2U»10CLR. It. \F., 
30 0 051)«13CI.\VN 681 = 10 Cr L J. 

2 Ind. Cas .^^11. 6 C.W.N 921: Not Appl, 9 
Cr.L J 150 = 4 P.W R 1909. Cr. = l Ind. Cas. 
100 ; Exptff 2 Weir 753.] 

(9) — Difing d clnraiion—Record of —Though 
a dying ric-lai at ion m^y be made in the absence 
of the ac^u-ed or of a judicial nfliccr, yet, when* 
ever u n possible, t^e dc?laration should be 
tak^^n hr h judic al officer as a puarantce of irs 
au^horjtioitv. CROWN v. Ghazee, 3 P.R, 1870, 
Cr. 

{10) — declnration, record of, —Where a 
Etatement made by tbe deceased as a dying 
declaration bad been Ubcd evidence against 
tbe accused* though tbe Magistrate who 
recorded it was uot tbe commitnng Magistrate, 
and though it \va^ not recorded in tbe accuned's 
presence, e. 80, Evidence Act, was held to have 
DO bearing on ibo question of tbe admissibility 
of tbe etatomont, and tbe document was held 
to be inadmissible to prove tbe truth of tbe facts 
stated therein. HashIM v. EMPRESS. 9 P R. 

1900. Cr- [Not App}., 1 Ind. Cas. 100; 
D., 4 P.W.R, 1909, Cr.] 

{l\)^Dping declaration, record of. —Where the 
written record of a dying declaration was made 
when the accused was absent, heldy that such 
writing was admissible under s. 32 (1), Eoidonce 
Act, but that it must be proved in tbe ordinary 
way. EMPRESS v, GURDITTA, 18 P»R* 1886, 
Or. 

(19)—ddmissiftififj/ of statements in police 
reporfs or made (o another person m police 
enquiry, —Where the police recorded certain 
statements relating to tbe cause of tbe death, 
made by the deceased during the investigatiou 
of a criminal case, held^ that they were admis¬ 
sible in evidonoe. BaHAWALA v. EMPRESS, 
17 P.R. 1886, Cr. 

{]S)—State77ient by deceased mentioning in¬ 
fliction of wound by accused to another deceased 
—Admissibility, —Whore tbe deceased, who bad 
Qot bimself charged tbe accused with having 
wounded bim stated that another wbo bad 
died was stabbed by the accused, held, that such 
statement was not admissible under $. 32 (1) 
Evidence Act. FAKIR v. EMPRESS, 17 P R. 

1901, Cr. (2 B.C. 606, Q Cox. 300, R.) [R. and 
DtsL. 67 P.L.R. 1906.] 

(14)—r.ifeew bp a Magistrate—Attestaticn not 
mentioning accused's presence — Proof. —A dying 
declaration was taken down by a Magistrate 
other than the committing Magistrate. The 
Magistrate had not ,recorded in his attestation 


Evidence —continued. 

-S-—Dying Declaration—confm^ed, 

that the statement was t^kon in tbe presence of 
tbe accused, fit*that, before such a state¬ 
ment could be used againsi tbe accused, it was 
necessary to summon r^be Magistrate to attest 
in Court tbe depo^iiion recorded by bim. and 
that be should be examined, in the presence of 
the accused, as to the circum«itancps under 
which tbe stat^^m^nt was r corded. ZARDAD v. 
Empress. 29 P.R. 1887, Cr. 

(15)— Weight to b^ ^ 2 /fac/itid to dying declora- 
lions, — A Court should receive a dying declara* 
tion with caution. The detail*^ of the violence 
referred to by tbe deceased might have occurred 
under circum^^tances of confusion and surprise, 
rending to prevent their being correctly observ¬ 
ed. Tbe deceased might have stated his in¬ 
ferences from events regarding which be might 
have arrived at a wrong conclusion. Before the 
dying declaration is received in evidence, any 
enmity between tbe accused and tbe deceased 
should al-o be taken into consideration. SberA 
V. CROWN. 117 P.R 1866; ShER ALI v, 
CROWN, 8 P.R. 1868. Cr, 

(\6)^Evidence Act, $. 32, sub-s, {D—Dying 
declaration-^ Vnlue of trustworthy^ Murder^ 
Plea of volunt ry drunkenness--Indian Penal 
Code, $s. 85. 86 and 302 —flefef, that a trust¬ 
worthy dying declaration alone, made by a 
deceased person in fuU possession of tbe faoul* 
ties, and proved by tbe clearest and most reli¬ 
able evidence to be exact words of the person 
making iti and corroborated by the eurrouodipg 
circumstances, is suffi^'ient to support a convic¬ 
tion for murder under s 30J. I.P.C. Held, aUo, 
that, under tbe terms of ss 95 and f-6, I P.C., 
voluntary drunkenness in no excuse for com¬ 
mitting a crime* Karim Khan v, Crown, 
4 P.W.R. 1909. Cr. = 9 Cr. LJ 156 = 1 Ind. 
Cas. 100. (9 P.R. Cr. 1900, D.) 

in)^Dying declaration mode by siens —Pro- 
cedure .—Where a dying declaration is made by 
signs in response to questions put. it is admissi¬ 
ble in evidence. To such cases, however, tbe 
slatemeot should be a true record of what, in 
point of fact, occurred, and should bear on its 
face the questions put, and tbe nature of tbe 
gesticulations made in response. Also the 
ofiicer wbo recorded tbe statem'^nt should be 
called as a witness BUTA v. EMPRESS, 2 F* 
R. 1886. Cr. (26 P.R. 1R86, Cr. R ) 

(18) —Drying declarations — State7n€nt of de¬ 
ceased — Rape ,—The dying declarHtioD o! a 
deceased person held relevant on a charge of 
rape. QUEBN v. BiSSORUNJUN MOOKERJBB. 

6 W R. Cr. 75. 

(19) —Dr/iwg declarations^Statement madeby 
deceased^Evidence Act, s. 82, ci 1- Murder,^ 
A case of murder where tbe statement made by 
the deceased before bis neighbours and in tbe 
presence of a bead constable was admitted as 
evidence under s. 32, o). 1, Act 1 ot 1872, that 
section providing that suob statement is tele* 
vant, whether the person wbo made the state* 
ment was or was not, at the time it was made* 
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Evliience —ooutinued. 

-3.—Djing Declaration—'concikd^d. 

under expectation of de^th. QURGN y« 
DEGUMHBR THaKOOR, 19 W.R. Cr, 44. 

(20) —S^'ssions CourL^Recotd of. —Tbe dying 
declaration of a deceased person is admissible 
as part of tbe Sessions record. Q□BE^^ v. 
SOYUMIiER BINGH» 9 W. R. Cr. 2 11 W.R. 
Cr. 2 

(21) —Procedure.—For a dying declaration 
to be received in evidence i.bere must be a 
finding that the person wbo made tbe declara* 
tioQ knew or b dievad nt tbe time bo made it 
that be W'ls dying or svas likely to Hia* A Ses* 
eions Judge wbo obst*rves ifoin tbe Magistrate's 
record tbai there is evidence wbich could prove 
that tbe declaration whs a dying deolaration 
should call (or that evidence. Where dying 
declarations are made, a Magistrate should 
examine tbe cotnpUiDHOt on the point and 
record thfe question as well as tbe answer to it 
upon the record of tbe exam nation. In the 
case of BHEIKH TENOO. 15 W R.Cr !!• 

(22) —-Evidence Ac^ s. 32—False deposifion 
bp dying men, v.ilu« of. —(Jases are not uocom* 
moQ in this country of false deposition being 
made by dying meo. In re MaDAPPA KONR, 
5 M.L.T. 217-4 Ind. Cas. 1127-11 Cr. L.J. 
1B3. 

See Judge, P.L.R. 1900, p. 69, Cr. 

See Penal Code* es 34. 302, 326, 13 C.W. 
N. 680 = 36 U. 659-2 lad, Cas. 841 = 10 Cr. L. 
J. 186. 

When to be believed to be true and acted 
upon.—S#e PENAL CODE, es. 147, 299. 325. 
1911 2 M.W.N. 188-12 Ind. Cas- 296*12 
Cr. L J. 528. 

-6.—Expert Evldenoe, 

See Evidence—GENERAL. 

See EVIDENCE ACT. 1072. dS. 45, 61. 

(D—Evidence of experf — Evidence of an ex¬ 
pert should bo approached with considerable 
oautioDf especially where much depends upon 
each evidence. PaNCHU MONDALv EMPEROR. 
1 O.LJ. 883- 2 Cr. LJ 811. [F.. 13 Or. 

L.J. 663 = 16 Ind. Cas. 979* 147 P.L R. 1912 
*18 P.W.ft. 1912. Ct ; R.. 9 P.B. 1914. Cr.J 

(*/)—Experts, opinion o/.—The opinions of 
experts are not binding oo the jury, for, it is 
with tbe jury, and not wiih the experts, that 
the determination of the case rests. The weights 
due to their te-stimony is a matter to be deter¬ 
mined by the jury, and it wih be proportionate 
to the Boundoess of the reasons adduced in its 
eupport. EMPRESS v. Kali Puasanna 
KABYABIBHABAD. 1 O.W.N. 463. 

(3)—Opinion of exerts how eliciUd.-^Tbe 
proper mode of elioiting expert evidence of a 
medioial witness of the latter class is to put ^ 
tbewitness. hypothetically, the facts, which the 
avidenoe of tbe other witnesses attempts to 
prove, and to ask the witneee'f own opinion on 


£v/de If CO—continued. 

-6.—Expert Evidence—continued. 

those faots. ROOHUNI Sl'lGH V. EMPRESS, 
9C. 455 = 11 C.L R. 569=5 Shorae L R. 47. 

(1)— flandttJri inp •^Expert ev^d-ics# —To 

base acoDViotioo upon tba ifpiuioo oi au expert 
in handwriting la, as a general rufe. very un¬ 
safe. Srikant V. King Eaii'Erou, 2 A.L.J. 
444 = 2 Cr L.J. 353. t^\,G A.L.J 18i = 9Cc, 

L.J. 498 = 2 Ind. Oae. i64, UOr LJ. 114 = 6 
Ind. Cas. 355 = 13 O.C. 1, 13 Cr. L J. 5 i3 = 15 
Ind. Cas. 979=147 P.L.R 1112*18 P W.R. 
1912, Cr. ; R., 30 M. i6j*J3 0r L J. 226 = 14 
Ind. Cas. 418*22 M.L.J. 270* 11 M L.T, 93 
*(1912) M.W.N, 126, 22 M.L J. 125*11 M. 
L.T. 93.] 

(5)— Expert in handwrilinpt evidence of—Con- 
viciioH based on opinion of exp.it^Circum- 
slanital evideyice. conviction based on. —la the 
case of a proseouiion based up;*a circumstiotial 
evidence, it is incumbent ou tbe prosecution to 
show that it is impossible to explain the olr- 
cumstances otherwise thanupi n the hypothesis 
of tbe accused bemg tbe guilty person, field 
that, as a general rule, it la very unsafe to base 
a conviction upon tbo opinion of an expart in 
handwriting. Where according to the opin¬ 
ion of tbe expert,(here was no marked peculiari¬ 
ty in tbe bandwritiog of tbe accused, nor 
anything rare in style : Ueld, thit in suoh a 
case a conviction oould nut be based upon tbe 
opinion of tbe expert, Lalta PRaSAD v KING 
Emperor, 13 O.C. 1 = 5 Ind. Cae. 353-11 Cr. 
L.J. 11*. (2 A.LJ. 444. 6 A.L-J. 184, R.) 

(6)—Proo/ 0 / previous conviction — Identifica^ 
ticn of accused--Certificate of ofii er$ in charge 
of Finger Print Bureau, awiis>it>ilUy 0 /.—Tbe 
accused was convicted of theft. He had three 
previous convictions. The previous cnnvictione 
were denied by tbe accused, and, in order to 
prove them, the prosecuuon produced certain 
finger impression slips, aud the finger print 
instructor at Rangoon was called. He took 
impressiooB of the accu^-ed’s fi 'gers iu Court, 
and after having compare I them with finger 
impressions, on sheets he produced from the 
finger impression bureau, he declared that tbe 
accused muet be tbe mao whose finger impres¬ 
sions were on tbe sheets be produced and wboee 
previous oonviotione were entered on those 
sheets. Ho did not personally know tbe accused 
and bad not himself taken tbo imprei^sions on 
tbe sheets be produced. Htld, tbe previous 
ooDviotioDS oi tbe accused stated on tbe slips 
were not proved by ihe mere pr< ducticn of such 
slips. HULOST V. KINO EMFEBOR. 4 L.B.R. 
129-7 Cp.L.J, 406. 

{^)^Etpert opinion of thumb impressions— 
Evidentiary value—Power vfjwy tv reject the 
expert evidence.—yibeto tbe thumbimpressioDs 
on a document were blurred, and many of tbe 
obaraoteristio marks were far from clear, render- 
ing it difficult to trace the marks enumerated 
by an expert witness as demoostratiog tbe 
oorrespondeooe between tbe thumb impressiooe 
in tbe document and those made by the accused 
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PWde/ice—continued. 

-6 —Expert Evidence—cowcitwied. 

in Count Jiehi, that, under th'* circumstances of 
the ci:=:u, the cvideoce was not reliable and the 
jury were right in not accepting the evidence of 
the expert as conclusive. Per Henderson, J -— 
Where the evidence to corroborate the testimony 
of an expert witness is of an unreliable charac¬ 
ter it IS nob proper to accept his evidence. 
Though the evidence afforded by the correspond¬ 
ence of thumb impressions is ordinarily of 
gr“at value, it wculd be unsafe to convict on the 
mere result of a critical examination of the 
thumb impressions made by an expert. Per 
Geidl, J .—A jury is nos bound to accept the 
opinion of an expert upon thumb impressions 
without corroboration of their own intelligence 
as to the re.ason.i which guided him to his 
conclusion. FMI’eror v. AUDUL Hamid, 32 
C, 739 = 9 C.W.N. 520 = 2 Cr. L J. 239. [fl., 9 
P.R. 1314. Cr.J 

See Charge TO Jury-General, IC.L.J. 
385 = 2 Cr. L.J. 311. 

Issue of commission to examine expert— 
See Commission. 15 C.P.L.R. Ct. 66. 

Sec Grim, Pro. Code. 1898 ss. 179, 222. 
235 to 239. 531, 637. 18 P.W.R. 1903, Or. = 8 
Cr. L.J. 76. 

See Grim. Pro. Code. 1898, ss. 212, 237 
(2). 437. 215 P.L.R, 1910. 

Sec Finger impression, 3 N.L.R. 1*5 
Cc. L.J. 220. 

See Further enquiry, 215 P.L.R. 1910. 

Expert evidence—Admissibility—Comparison 
of bandwtitiog out of Court—See PENAL 
Code s. 124.A, 16 C.WN. 812*39 C. C06 
“13 Cr. L J. 289=14 Ind. Cas. 753. 

Two thumb markings exactly agreeing—* 
Value of opinion of experts— See PENAL CODE, 
SB. 415, 419, 9 P.R. 1914, Cr. 

Forgery — Government expert — Value of 
expert evidence— See PenaLCODE, ss. 467,477, 
18 P.W.R. 1912, Cr., 147 P.L.R 1912 = 15 
Ind. Oas. 979 = 13 Cr. L.J. 563. 

Expert evidence—Comparison of handwriting 
—Value to be attached— See SEARCH LIST, 
1912 M.W.N. 125 = 11 M.L.T. 93 = 22 M.L.J. 
270 = 14 iDd. Cas. 418*13 Cc. L.J. 226 = 36 M. 
159. 

See Witness— Examination of wit¬ 
nesses, 11 W.R. Cc. 25. 

—7.—General Repate. 

See Evidence Act. 1872, ss. 62—55. 

See Grim. Pro. Code, i898, bs. 110—117. 

(l)-Criw. Pro. Code (1898), s. 110, cl. (/) 
— Evidence of general repute, admissibility of— 
“ Man of desperate and dangerous character ” 
— Acts of extortion. —In s. 110, cl. (^), aman of 
desperate and dangerous character means a 
man who has a reckless disregard of the safety 
of the person or the property of his neighbours; 
and under that clause evidence of general 


E vidence —continued. 

-7.—General Repute— concluded. 

repute is not sufficient. Evidence of acts of 
extortion unaccompanied by acts causing 
danger to the person and properties of other 
persons, is not sufficient to bring the casewithin 
cl. (/). s.lio. WAHID ALT KHAN V. EUPEROB, 
11 C.W N, 789 = 6 Cr.L.J. 1. [F-. 38 C. 166* 

15C.W.N. 366*12 Cr.L.J. 164 = 9 Ind. Cas. 
916 ; B.. 34 M. 255 = 21 M.L.J. 488 = 8 M.L T. 
347 = 8 Ind. Cas. 193 = 1911 1 M W.N. 34*11 
Cr. L.J. 663, 10 Cr.L.J. 460=13 C.W.N. 244* 

4 Ind. Cas. 10,] 

(2)— Of general repute* if admissible in prose¬ 
cutions under s- 12 of the Burma Gambling Act, 
—Evidence of general repute is not admissible 
in a trial under s. 12, Burma Gambling Act. 
OSences under s. 12 of the Act should be tried 
regularly and not by way of a summary trial. 
Nga Hinan V. Crown, 1 L.B.R, 92. 

See ACT XII OF 1896, ss. 45 and 51. 2 P.W. 
R. 1907, Cr. 

See Bur. ACT I op 1899, s. 17, 1 L.B.R. 145, 
U.B.R 1S97-1901, Vol. I, 228. 

See Criu. Pro. Code, 1898, s. 55, 3 L B.R. 
94=3 Cr. L,J. 20. 

See DEFAM.aTION, 2 C.P.L.R. 198. 

See HABITUAL OFFENDER, 5 O.C- 203. 

Judge not to import personal knowledge of 
facts >oto case—See JUDGE, L.B.R. 1893— 
1900. 445. 

See Security fob good behaviour, 8 M, 
L.T. 347 = 8 lud. Cas. 493=11 Cr. L.J. 663. 
9 O.C. 69-3 Cr. L.J. 290. 12 C.W.N. 299*7 
O.L.J. 177*35 0. 243*7 Cr. L.J. 146, 13 C. 
W.N. 244, 11 C.W.N. 413 = 5 Ct. L J. 191, 

-8.—Hearsay Evidence, 

(1) — Hearsay evidence. —A statement by a 
witness that be beard another person say, in 
the absence of the accused, that ho has paid a 
sum of money to the accused, as a bribo, is 
hearsay evidence and is not admissible, RA.10N1 
Kant Bose v. Asan Mullick. 2 C.W.N. 672. 

(2) — Evidence of rumours, reports, etc,, in¬ 
admissible as evidence of general repute,— 
Evidence of rumours, reports, and information 
given is mere hearsay evidence, and as suoh, 
wholly inadmissible as evidence of general 
repute. Evidence ol repute is a totally different 
thing. A man’s general reputation is the 
reputation which he bears in the place in which 
he lives amongst ail the townsmen, and if it is 
proved that a man who lives in a particular 
place is looked upon by hie fellow-townsmen, 
whether they happen to know him or not. as a 
man of good repute that is strong evidence 
that be is a man of that character. On the 
other band, if the state of things is that the 
body of his fellow-townsmen, who know him, 
look upon him as a dangerous man, and a mao 
of bad habits, that is strong evidence that be 
is a man of bad obaraoter; but to say that, 
because there are rumours in a partioular 
place among a certain class of people that A 
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Evidence —continuod. 

-8.—Hearsay Evidence -concluded. 

man has dona particular acts or has oharacter* 
istios of a certain kind, those rumoura are in 
themselves evidence under ss. 110, 113. Crim. 
Pro. Code, is to say wbaf-the law does not justify 
US in saving. NGA 8HWE YWE v. CROWN. 1 
B L.R. 71. {33 C. 621. F.) 

(Si —Tleanny evidence—Eeanay evidence, 
inadmissibiliip of-—The admission of hearsay 
evidence prohibited. QdeeN v. KaLI CHURN 
GaNGOOLY. 7 W R. Cr. 2. 

See also QUEEN v. PITTaM)?UR SIRDHAR, 
7 W.R Cr. 25. 

(4) _T7iiHess offering hearsay evidence—Duty 
of Court. —The moment a witness commences 
giving evidence which is inadmissible, he should 
be stopped by the Court. It is not safe to rely 
on a subsequent exhcrtatlon to the jury to 
reject the hearsay evidence, and to decide on 
the leeal evidence alone. QUEEN v. PlTAMBUR, 
7 W.R. Cr. 25 

(5) ~SLalemenls made by accomplice elseiohere 
than before the Court, admissibility of.—Held 
also, that hearsay evidence of any statement 
whatsoever, made at any time, under any cit- 
oumstanceB, by any accomplice, cannot be 
produced as against the accused before the 
Court. Statements made by an accomplice 
elsewhere than before the Court and not in the 
presence of the accused can be proved only to 
corroborate, to contradict, or to impeach the 
credit of the accomplice. In no case can they 
be put forward as substantive evidence of the 
truth of the facts therein stated. AMAN ALI 

V, Kino-Emperor. 13 0. C- 309 = 8 Ind Cas. 
879 = 11 Cr. L J 631. 

See Charge to Jury—misdirection, lO 

W. R. Cr. 67. 

See Crim. PRO. CODE, 1898, s. 106, 
oh. VIII, 6 Bom. L.B. 34. 

See Crim. Pro. Code, 1898. 8,637, 3 M.L. 
T. 363 = 7 Or. L.J. 358 = 18 M.L.J. 350. 

See HOUSE trespass, 39 P.W.R. Cr- 1907 
= 7 Or. L.J. 330. 

See 8ECUR1TY FOR GOOD BEHAVIOUR, 6 
Bom. L.R. 34. 

-0.—Hedloal Evidence- 

( 1 )_ Dnosition of medical witnese —.Idmissi- 

bilitv aaainsl individual accused, condition for 
—Crim. Pro. Code (Act X o/ 1872), s, 329. 
The examination of a medical witness taken 
and duly attested by a Magistrate, though it 
may be given in evidence io any criminal trial 
under e. 823 of the Crim. Pro. Code, intwt, in 
order to be admissible against any individual 
accused person, have been taken in the presence 
ot the accused pernon—Per Field, J. EMPRESS 
V. JHDBBOO MaHTON. In the mailer of the 
petition of JHUBBOO MaHTON, 8 C. 739-12 
€.Ii.R. 233. 

f2)^Medieal toitnese. evidence of—Orounde 
of admieaibiUty — Medical untruts examined 
before Magiatrate may be examimd at Sessions 


ooDtioued. . 

-9.—Medical Evidence— 

trial —Crtm. Pro. Cod( (1872), s. 323,—The evi- 
dence oi a medical man. who has seen h corpse 
and made its post rnirtern examination, is 
admissible in an enquiry regarding the death, 
to prove the nature of the injurioi? observed hy 
him and as expert evidence as to the manner of 
the infliction of the iojuries and as to the cause 
of death ; whereas a medical man, that bas not 
seen the corpse, can give only expert evidence. 
[Appr,, 15 C« 589,] S. 3*23 of the Crim. Pro. 
Code does not preclude a Sessions Judge from 
calling and examining the medical witness, 
that has been examined before the Magistrate, 
and especially where the deposition, before the 
Magistrate, ie deficient or calls (or further 
elucidation, snob witness should be re-cailed 
and examined by the Sessions Judge. ROGEUNI 
Singh v. Empress, S Cr 455^11 C.L.R, 569« 

(i)—Medical certificate as to cause of deaths 
effect of—hecessiiy lor ihe ezmaxnafvjn ojmedu 
cal man, —The certificito of a Medical Officer 
as to the cause of the death of a person and of 
the fatal cbaractor of the wounds is no evidence. 
He shonld be examined regarding these points, 
and some evidence should be taken to identify 
the wounded body with that of the person 
whose murder is the subject of charge. Where 
the deposition of the medical witness who has 
given a certificate did little more than attest 
its accuracy as to the nature of the wounds, 
heldy that such deposition would not be euffioi* 
CDt. In re K, VbnSATROYADU, 2 Weir 659. 

( 4 ) —Medical evidence—Evidence of the medi^ 
cal man before Magistrate, lohether sufficient,— 
Id a Sessions case, depending almost entirely 
on the medical evidence, the examination of 
the Surgeon before the Magistrate should not 
be tendered or accepted as suffioient. In re 
MANTAPAMPALLA PaNIOADU, 2 Wclp 660. 

( 5 ) —fleporfo/ Subordinate Medical Officer- 
Concurrence of superior officer, —The substance 
of a report from a Subordinate Medical Officer, 
with au expresaioD pf concurrence by hie eupe* 
rior, cannot be read io evidence under s. 366 of 
the Code of Criminai Procedure. In re 
CHINTAMONEB NYB, 11 W.R Cr. 2. 

[S)—Letter from Medical Officer—Letter ex-, 
pressing opinion.—The letter ot a Medical Officer 
expresaing an opinion is not evidenoe under 
89. 366 and 370 of tbe Code of Criminal Proce¬ 
dure. QUBEN V. KAMINBE DOSSBB, 12 W. 
R. Cr 28. 

(•I)—Medical witness—Scope of his evidence. 
—It is not the bueiness of a medical witoees to 
state whether the injurios bo is speaking of 
amount to grievous hurt or not, but only to 
describe tbe nature of tbe injuries. EMPEBBS 
V, Balwaht, A.W.N. 1888, 266. 

{Q)^Cf%m%nal Lunatics,—li is irregular to 
find that an accused person is of unsouDd mind 
merely upon tbe report of Medical Offio6r> 
KBEUA V. BAMOO, 49 P.B. 1866, Cr« 
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Hv/de»ce—coDlinued. 

-9, —Medica! Evidence— concluded. 

fno. CODE. 1898, ss. 212. 237 
(2). l iT, iiS P.L R. I9i0. 

Sfc CRIM. FitO. CODE. 1898, e. 350. 12 C L- 
P.. 23:^ 

CRIM. Pro. Code, 19‘J8. ?• 470, 2 Weir 

683. 

See CRIM. Pro. Code. 1398, s. 510, 2 Wait 
G61. 

See PENAL CODE, 8. 326, li-B.R. 1872— 
1892.292. 

—10-—Refreshing Memory. 

See EVIDENCE ACT, 1872. ss. 159—161. 

<1*- Memornnfium by police officer—Refresh¬ 
ing such ofJLer’s viemoru during examination — 
Grim. Pro. Cade {Act X of 1872), s. 119.—An 
accused is nos euliiled to insist upon a police 
officer relreshing bis memory, during his exa¬ 
mination in Court, by referriug to oertain notes 
prepared by such officer under a. 119 of the 
Code In the viathr of the petition of KALI 
OHURUN CHUNARi; EMPRESS V. KALI CHURN 
CHUNART. 8 C 184*10 C.L.R. SI. (11 B.H.C. 
120. D) [F., 11 Ct L.J. 235= 6 Ind. Cas. 
101=7 A.LJ. 468: R.. 19 A. 390-A.W.N. 

1897. 174.E.B.. 33 C. 1023= 10 C.W.N. 890 = 
4 Cr. L.J. 79, 36 C. 281=9 Cc. L.J. 462=13 
O.W.N. 197-5 M.lt. 97=9C.L.J. 199=1 
Ind. Cas. 970 ] 

d)—Evidence—Writing to refresh memory, 
fight t.f ojposite party to inspect—Orounds— 
Neglect of opposUe pa>ty to use such right at 
proper lime.—The grounds upon which the 
opposite patty is permitted to inspect a writing 
and to refresh the memory of a witness are 
three-fold :—(1) to seoure the lull benefit of the 
witness’s recollection as to the whole the facts, 

(2) to check the use of improper documents and 

(3) to compare his oral testimony with bis writ¬ 
ten Btatemont. (Per Field. J.) Counsel (on the 
opposite side) having a right to look at a 
particular writing before or at the moment 
when the witness uses it to refresh his memory 
in order to answer a particular question, and 
not then exercising this right, does not continue 
to retain the right throughout the whole of the 
subsequent examination of the witness.—Per 

Field. J. EMPRESS v. Jhubboo Mahton, 
In the matter of the petition of JHUBBOO 
MAHTON, 8 C. 739 = 12 C.L.R. 233. 

See CRIM. Pro. CODE. 1898, ss. 161. 162, 9 
C. 455=11 C.L.R. 569. 

Diary not used to refresh memory whether 
evidence—Improper admission of such diary 
whether sufficient ground for interferenoe—See 
CRIM. PRO. CODE, 1898, 6. 172, 15 Cc. L.J. 
256 = 23 Ind. Cas. 208. 

See TRADE Mark, 4C.L.J. 268= 10 C.W.N. 

107 . 


Evidence —continued. 

-11.—Statements made to police. 

See Confession. 

See CRIM. pro. Code. 1898, ss. 161-164. 

See EVIDENCE ACT. 1872, e. 157. 

(1>-Crim. Pro. Code (1-98). ss. 162 and 537 
—Police investigation—Statements made before 
the police—Use of such stntemrnls by the 
Maaistrate — Prejudire — Procedure- Practice.— 

A Magistrate, in trying a case against several 
accused persons, confined his attention only to 
those, whoso names were mentioned before the 
Chief Constable, during the police inquiry. He 
used the statements, made before tba Chief 
Constable, without complying with the provi¬ 
sions of R. 162 of the Crim Pro Code, Those 
of the accused, who'e names were not mention* 
ed during the police investigation, were acquit¬ 
ted by the Magistrate : and tbe Magistrate 
considered tbe case against the rest and con¬ 
victed and sentenced thorn. It was contended 
that, though the procedure adopted by tbe 
Magistrate was irregular, the accused were not 
prejudiced thereby. Held, that tbe prejudice 
to the accused was dear, when, as a result of 
the perusal of tbe statements made to tbe Chief 
Constable, some of tbe acou?ed were acquitted, 
beoause tbeir names did not appear in them 
and the rest were convicted. The neceseaty in¬ 
ference was that, to tbe latter, tbe Magistrate 
was ioflueoced by tbe fact that tbe statements 
of tbe witnesses examined before him were 
corroborated by tbe statements made before tbe 
Chief Constable, whereas tbe law directs that 
they oannot be used in evidence unless they ate 
admitted in accordance with tbe provisions of 
the Indian Evidence Act and of tbe Crim. Pro. 
Code. Therefore, having regard to the explana¬ 
tion to 8. 537 of the Code, tbe Court was bound 
to presume, under tbe circumstances of tbe case, 
that there was a failure of justioe, so far as tbe 
trial before the Migistrate was ronoerned. 
EMPEROR V. BabajiGIRQAUDA, 9 Bom. L.R. 
386 = 5 Cr. L.J. 393. [R , 16 Bom. L.R. 603.] 

(2) —Crim. Pro- Code (1898), s. 162— State¬ 
ments of prosceufioH uji£«esses before police — 
Their depositions before Magistrate — Compari¬ 
son of two statements —Co'ivicfion based upon 
the comparison — Trial — Illegality — It is 
illegal for a Magistrate, trying an accused 
person, to use as evidence against him the 
statements made by tbe prosecution witnesses 
before the police, by comparing them with their 
depositions, and as a result of that comparieon 
to convict h'm. EMPEROR v. LaxmaN 
SuBHANA, 9 Bom. L R. 899=6 Cr. L J. 224. 
[Cons-, 11 Or, L.J. 117=5 Ind. Cas. 367 = 13 
O.C. 7.] 

(3) —Grim. Pro. Code, Act X of 1882, s. 423— 
Statement of witnesses before pnlioe—Weight of. 
—A conviction based merely on the statements 
made by witnesses before the police at the time 
of the occurrence, is illegal where tbe witnesses 
give an entirely different story at the trial. 

Queen Empress v. Pula Dhana. Rat. Un. 
Cr. C 83S = Cr. Rg. 79 of 1839. (21 W.R. 49, 
Cr,. R, 
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£v/tfence^ooDtiQued. 

—S(atenientB made to police—co»(d. 

(4) — Evidfmcc^Per^^n in cu^ioiy o/noHce— 

vxndt to police as coviplainant while 
in suchcu^iio iy. —Waeird a person, as a complain¬ 
ant iti a case of rioting, gives information to 
the police while be was in custody as an aooused 
in a ooanCet*c‘ase o< noting, such information 
is on no better fi^otiTig tbau a RUtement made 
by an ac*.*U9od person to a police officer while 
in ousiody. and is no cvidenco at all against 
him on his trial for rioting* blOHBR SHEIKH 
V, QUBEN-biMPHKSS, 2l C. 892. 

( 5 ) — SfaUm^nts to police officers — Evidence 
Act. s. 'll—Theji of jewels from murdered 
wowiaa,—Toe accust-d, nbarged with the murder 
of a womafi, made a confession to a Police Ins- 
peotor. part of wbioh rt^lated to the concealment 
of oeriain jewels which belonged to the deceased 
wom^Ui and. in couneqijcnce of the informatir^n 
so received, the j-?we<8 were discovered. HeW 
that, and^-r s. 27 of the Eevidence Act. that part 
of the accused's oonfcssion wbic:h described bis 
assAuU on the deceased and her oonsequeot 
death, and the way ici which he became possess* 
ed of the j'fwsis. related diaiioctly to the fact 
of the dis'^overy of tbe ornacnents and might be 
proved against tbe accused, QUEEN v, 
Pagaree Shaha, 19 W R. Cr. St. 

(6) —Sfat^menfs fo voti^'e officers—Statement 
made to Maqislrate by party in cusfodp —A 
statement, which a mao in the custody of the 
police voluiil6'f?* 10 one in the position of a 
Magistrate, can bo used ss evidence agairiet the 
man who make'^ it QUEBN V. MONMOHUH 
ROT, 21 W.R Cr. 33. 

(7) -Sfoftm^nfs to police officers—Answers 
given bv prUonrr to poltcc constables or 

Q D. pf, aeritad a Government promis¬ 
sory note at tbe Bmk of Bengal beating a 
forged endorseoieut, and was arrested, A police 
constable af-ked N, if he knew G*D. N replied 
that he knew him as e oommon man* Tbe 
polioe eoustable then asked N it be knew any* 
thing about tbe note. N replied that he did 
not. No threat or inducement was held out, 
DOP was any caution administered to N. Held 
that tho siatemcuts made by N in answer to the 
queati'ins of the police o'^natable were admissi¬ 
ble. N was afierwacds brought before R, the 
Deputy Magistrate of aoncopore, who told him, 
before any ueposilione ware taken, that be (N) 
was charged with beving received a stolen pro¬ 
missory note, and B asked him if he wished to 
say anything, N replying in tbe affirmative, 
R. without admiutsteriog any reutioo to him, 
asked him where nr how be had obtained the 
Dote, and other questions, the answers to wbiob 
were taken down. N was again brought up 
before R. and was asked whether a promissory 
note then produced was tbe one fas bad deliver¬ 
ed to G.D . to lake to tbe Bank. R told N that 
be was not bound to answer the qaestion, but 
if he did, the answer would be taken down, and 
that, if he objected to answer, that would alno 
be noted. R committed N to take his trial be¬ 
fore tbe High Court. Held that on tho trial 


Evidence ^concluded, 

-11. -Statements made to polioe— conoid, 

tbe answers of N to tbe question of R, whether 
B acted as a Justice of tbe Peace for Bengal or 
as a Magistrate, were admis'^ible, QUEEN v» 
NAB^DWir Chandra Goswami, 1 B.L.R O. 
Cr. IS-13 W.R. Cr. 71. note. 

(8) —Statements to police officers—StaUment 
obtained by persuasioyi and prt,m\$e of immunify 
— Crivx. Pro. Code (1861). s. 146-—An admiHSioa 
obtained from a prisoner by persuasion and 
promises of immuouy by tbe police ougbt not to 
be reoeived id evidence, as being in direct con- 
traventioD of s* 146. Code of Criminal Proce* 
dure. The deposition of tbe police officer, 
moreover, should be taken before tbe admHsion 
can at all be used against tbe prisoner under 
the Code of Criminal Proceouro. In re 
Bisaoo llANJEE, 9 tf .R. Cr 16. 

( 9 ) — Statements to police officers ■ Statement 
extorted by police tffi.er by iniucement —A 
police officer acts improperly aud illegally in 
oOcring any inducement to an accused person 
to mnke any disclosure or confoasion. No part 
of bis evidence as to tbe discovery of facts in 
consequence of snob a confession is legally 
admiHi^ibls. QUEEN v. DEURUM DUTTOJHA, 
8 W.R, Cr. 13. 

(lOt—Sfafemsnf^ to police officers—Adyntssion 
to police officer —Admissions made by prisoners 
to police (ffioers while in tbeir custody are not 
admissible in evidence. QUEEN v. BUSHMO 
ANENT, 3 ff R.Gp. 21, 

(i 1 ) —of defence witnesses to the 
police.—Under s. 162, Crim. Fro. Code, a state¬ 
ment made by a defeoos witness to tbe policy 
should not be read out at the tnsl. He can be 
asked whether be made that statement before 
tbe police. If no suffi^^iont etplanation is given 
for noL stating at tbo first opportunity what be 
knows of tbe fact, the v^lue of his evidence is 
materially droresned HASBaM ALI v- EM¬ 
PRESS. 118 P R. 1900. Cr. 

See PENAL CODE, e. 193, Rat. Uo. Cr. 0* 
603. 

See PERJURY, 4 A.L J, 8ll“7 Or. L.J* 8» 
A.W.N* 1908, 22. 

See SANCTION TO PROBEOUTB—CONDI* 
TION8 REQUISITE FOB GRANT OP SANCTION, 

II B. 669. 

Evidence Act* 

See ACT If OF 1856. 

Bvideooe Act (I of 1B72). 

[BEP. IN PT , 8T. 44 & 46 VlCT., 0* 68, 
8. J27 ; Act X OF 1897. AM., ACT., XVIII OP 
1872; ACT III OP 1887: ACT III OP 1891, 
8S. 1 TO 8; ACT V OF 1899. 3. 38 OVERBID¬ 

DEN, ACT XIV OP 190s, 8 13; DECLARED 
IN FORCE-IN THE BONTHAL PABOANA0, 
REG. Ill OP 1672, S 8, AS AMENDED BY RBO, 

III OF 1999. 8. 3 : IN THE AHQUL DISTRICT, 
REG I OF 1H94, S 8;1N THE CHITTAOONO- 

BILL Tracts. Beg. I of i9oo, b. 4 ; in the 
ABAKAN HILL DlSTBIOV, BEG. IX OP 1874. 
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Evidence Act '1 of i^T2)—continued. 

s 3 • IN KACHIN IIILL TRACTS, AS REGARDS 
HU-L TillHRS. REG. I OF »895, S. 3 ; IN CER- 
TAIN TKACTS IK THK CHIN HILLS, KRG. > 

or N 3 : IN Ui’i'KR Burma, except 

THE SHAN STATES (WITH AN ADDITION). ACT 
XIII OF 1R98. s 4IN British Baluchistan 
(WITH AN ADDITION), REG. I OF 1890, 

SS 3. 4.] 

2. 78. 86—Act whether exhaustive— 
Authentication of foreign records — Hearsay 
evidence admitted by foreign Court if admissi- 

jjjg_Copy of document proved in foreign Court 

if adniissible-See Habeas Cobi'OS. \o O.W. 
N. 1053=14 C.L.J. 375 = 12 Cr. L.J. 505. 

12 )_s. 3 — Fact, when can be said to be 

vroved-Doubi. nature of, to justify acquiUal. 
—Pathaiis of Peshwa>.—Tbe Pathans of the 
Peahwar district, being always disposed to 
exaggerate and add two charges against the 
guilty and totally false ones against the moo- 
cent Peshwar murder cases, invariably intro- 
duce into the evidence an element of doubtof a 
very intangible character. But an acquittal 
cannot be based on this kind of doubt- S- 3, 
Evidence Act. lays down what degree of cer¬ 
tainty is sufficient to hold that a fi^t 'b 
ABDUL Karim v. Crown. 32 P.R. 1873. Cr. 

(31—S. 3—Proof of fact—Degree of proof re- 
Quired in criminal andcivilprocecdings--Duiy 
nf the pyosecution in crtminal proceedings— 
Benefit of the doubt —Under p. 3. a .^*0*’ i® 
said to be proved, when, after considering the 
matters before it. the Court either 
exist oe considers its existence so probable 
t”l.t I pruaeit m.n ought, uod.r the 

oironmslaieee of ..“““ii.t, 

act upon the supposition that it exists. 

A much stricter degree of proof is required 
in oriminal proceedings than m civil ones, and. 
in criminal proceedings, the persuasion of 
guilt must amount to such a 
IT convinces the minds of the tribunal as 
reasonable men. beyond all reasonable 
It is the business ol the prosecution to bring 
onilt home to the accused, to the satiafaotiM 
l,”tt Ss of the jury, bat the aoubt, to the 
benefit of which the accused is entitled, must 
brsuoh as rational, thinking, sensible men may 
fairly aud reasonably entertain, not the doubts 
oTa vacillating mind, that has not the moral 
oblige to decide, “but shelters itself in a vain 
and idle scepticism.” There must be doubts, 
which men may honestly and «°“eoientiously 
entertain. Where two people were oonvioted 
of being in possession of bundles of cocaine, 
and it was urged that the labels affixed to the 
bundles wore not euffioient evidence that the 
contents were an intoxicating drug, lot the 
purposes of conviction, and it appeared thao the 
ESodles were never sent to the chem^al exa¬ 
miner for analysis, held, considering 

bei^g within the knowledge of 

Burmese do sometimes put false labels, that it 

was not conolusively.proved that the bundles 

really did contain cocaine and that the accused 


Evidence Act (I of 1872 )—confinited. 

were entitled to the benefit of the doubt. AH 
LoK V. King-Emperor. 3 L B R. 216 = 4 Cp, 
L.J. 382. 

j 4 ) —g, 3—"Courl”— Registration Act (VIII 
of 1871), s. 82 -Sub-Registrar—Penal Code, 
8 . 228.—By 8. 82 of the Registration Act, a 
Sub-Registrar is a public officer, and proceed¬ 
ings before him are judicial proceedings within 
the meaning of s. 228 of the Penal (!Jode ; and, 
as he is legally authorized to take evidence, he 
is ft “Court'’ as defined by the Evidence Act, 
s. 3. In the matter of petition of SarDHABI 
LALL, 13 B.L.R, App. 40 = 22 W R. Cr. 10. 
See a(so Queen-Empress v. Nana, 14 B. 260. 

(5) —B. 3—See ACT X OF 1873, se. 4, 5 and 
J4, 16 M. 421 = 1 Weir 175. 

(6) S. 3—See Court. 12 b. 36. 

(7) —8. 3—“Proved”—"Matters before Court” 
—See LOC.AL INSPECTION. 16C.W.N. 426-15 
C L.J. 403 = 15 Ind. Cas. 844=13 Cr. L.J. 156. 


(8)—S. 3, ill. (d)—Misrepresentation as^ 
tention is a misrepresentation of a ‘ fact ’ 
PENAL CODE, SS. 90, 366, 36 M. 458. 


to in- 
—See 


( 8 - 0 )— S. 3—See No. 222, infra. 

(9)—Ss. 3. 34,114 (b), 133 —‘Boofcs regularly 
kepi in the course of business' meaning— 
Evidence of accomplices— Admissibility and 
value thereof—Bribery — Evidence of pmons 
from whom money was extorled—Credibihly. 

If books ate kept in pursuance of some con¬ 
tinuous and uniform practice in the current 
routine of the business of the particular person 
to whom they belong, they ate ‘ books of ac¬ 
count regularly kept in the course ol business’ 
within the meaning of s. 34. Evidence Act. 
The rule of evidence contained in s. 133, 
Evidence Act, and in s. 114 (b) amounts to 
nothing mote than a direction to all Judges and 
Magistrates that a fact cannot reasonably be 
held proved within the meaning of s. 3. if there 
be DO other evidence of it than the statement 
of an unreliable witness. All accomplices are 
not condemned by the law as wholly unworthy 
of credit. Where, as in the present case, a 
bribe was practically extorted, it is possible for 
those paying it to be credible witnesses, in spite 
of their being technically accomplices, and 
where a fact is deposed to by credible witnesses, 
the Cout is justified in believing it to be true. 
Crown V. Ramchand. 6 S.L.R. 195=14 Cr. 

I L.J. 262=19 lod. Cas. 534. 

1 (10)—Ss. 3. 133 and 30—Ste ACCUSED PER- 

I SON. L.B.R. 1993—1900. 368. 

(11) —Ss. 4 and 114—See BURDEN OF 
i PROOF. L.B.R. 1893—1900, 276. 

(12) —Ss. 4, 114. ill- (b)- 133—Accomplice- 

Evidence—Corroboration—Rule ol Law—Buw 
of guidance— Presumption—Bribery-Corrobo¬ 
ration, of what kind required.—Q- 133 of the 
Evidence Act is the only absolute rule of law as 

; regards the evidence of accomplices. But there 

I is a rule of guidance to which the Court alw 
■ should have regard; that rule of guidance is 
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Evidence Act (I of 1872 )—continued, 

to be found in ill. (6) to 6. lU of the Evidence 
Aot. B, 114 of the Bvidenoe Aot eoaots a rule 
of presumption: und, read with s. 4 of the Act, 
it iodio-itea that th'S is not a hard and fa^t pre¬ 
sumption, incapable of reburial, a presumptio 
juris et dc jure. The tiRhC to raise this presump¬ 
tion as to an aocomplioe is sanotinned by the 
Act : and it would be an error of law to disregard 
it; what eSect is to be given to it mu^t be 
determined by circumstances of ea:h case. 
The evidence of the aocomplioe requites to be 
accepted with a great deal of oaulion and sera- 
tioy, because, amoog other tbings, he is likely 
to sweat falsely in order to shift the guilt from 
himself. Bub this ooosideratioo hardly applies 
to the evidence of one, who testifies that ho has 
bribed the accused ; lor, by his own testimony. 
BO far (tom shifting the offence from him'Slf, 
he. in (aot. thereby fastens it upon himself, for 
it is by making himsflf out to be a orioer that 
he shows another has been bribed. The 
corroboration ol the evidence of an aoconoplice, 
when required, should be suchcorrobotdtion in 
material particulare. as would induce a prudent 
man, on the consideration ol all the oircum- 
Blances. bo believe that the evidence is true not 
only as the narrative of the offence committed 
but also BO far as it affiois each person 
thereby implioited. EMPEilOR v SHRI>JIVAS 
Krishna, 7 Bom L R. 989-3 Cr. L J 33. 
IRel. on. 12 Or. LJ. 170=9 M.L.T. 603 = 9 
lad. Gas. 979 ; R.. 35 M. 397 = 13 Or. L J. 352 - 
14 I'id. Cas. 896-12 M.lt. 1-1912 M.W.N. 
849. llCrLJ.71=4 Ind. Gas. 884-12 OC. 
418. laCcL.J. 150=9 Ind. Gas. 897-21 M. 
L.J. 283-10 M.L T. 84-11911) 2 M W.N. 327, 
22 M L.J. 490-1912 M.W.N. 207 ] 

(131—S. 5~Eiclution of evidence.—Under 
the Evidence Aoc, admissibility is the rule and 
exclusion ie the eiception, and oiroums’anoes 
which, under other eystems. might operate to 
exclude are, under the Act, to be taken into 
CcoBideratioD only in judging of the value to be 
allow'id to evid“noe wh»n admir-red QUEBN- 
EUPRESS V. MON.A PUNA. 16 B. 661. 

(14) —s. 5- See SENTENCE — SENTENCE 
AFTER PREVIOUS CONVICTION, L.B.R. 1872 
—1892. 674. 

(15) —5a. b—M—Reciioing illfgil graUHca- 

lion— Subaegwenf, fettf unconnecird receipt ewi* 
deuce of— Admiasibifi'y.—Where a person was 
obafgrd with having received illegal gratifijs- 
tioo undere. I6l of the Penal Code, on three 
Bpecifio oooasiooe, in a certain year, from a hrm, 
heid. evidence of eimilar, but unoonneoled 
instaocee of receiving illegal gratification (tom 
the same firm in eubseqoent yow ts inadmia- 
etble under as. 6-13 of the Evidence Act. 
Nor would it be admi^ible 8. 14 of tbs 

Bvidenoe Aot— Per Qarlh. O.J- mtcU-in. J. 

eoneurringi. If the receipt of illegal gratifioa- 
tiooB mentioned in the ohatgee be ooneidered 
to have been proved to the eaiWaotioo of the 
Ooort by other evidence, and if it be newMary 

to aaoertaio wbekbar the aoott*e4 them 

u n motive lor ehowing favoox in the exetoiee 
161 


Evidence Aot (1 of 1872)—confmued. 

of bis official foootioos, the alleged subaec^uent 
traoeactiona would be relevaot uoder 6* 14. But 
they are not relevant for the purpose of estab- 
Hsbiog the fact of receiving eueb gr^itifioa* 
tion in an earlier traosio&ion. —Per MUter, J, 
[S., 15 B, 491] S. 14 applies to cases where 
a P'irtiouiar act is more or less criminal 
or calprible. accordiog to the state of miad 
or feeling of the person who does it; but 
the operation of the geotion tnu^t not be 
extended to othei* oases, where the question of 
guilt or ionooeDCd depends upon actual f ict$ and 
not up*)n (hi staU of a man's mind or — 

pgir OtrlK C.J. FSMPaBRS v. V^APOORY 
MOODBLIaR, 6 C. 635 = 8 eX.R 197*4 Shoroe 
L R. 125 [?*., 34 A 9d*8 A L.J 1J69-12 

Cr L.J. 6U-I2.lnd. O^s. 987. U,B.R. 1897 — 
1901. Vol. 1, 144; i?., 28 B. 129 ] 

fl6 .—Ss 5,11, 15 I —T7tfns$sss to contradict 
statement ol other witnesses. —Where witnesses 
have been examioed by the proseoution to state 
that they saw the accused at is p^rtioutar pUoe 
at a particular time, h^ld (bit evideocs of other 
witnesses could be let in to prove that the for* 
mer witnesses oould not have eoeo the accused 
as stated by them. SjoU evidence is admissi* 
bleuoder 6S. 5. 11» 153 of the Evidence Act, 
It is not to impeach the credit of witnesses that 
such evideooe is let in, but to contradict evi¬ 
dence as to relevant fact^^. RBG. v. SAKHARAM 
MUEUNDJi. 11 B.H G. 166. 

( 17 ) —g. e^Commtssion of crimintf breach 
Qf trusl---Con1ess\on^ Relevancy —Where a 
prisoner, a booking clerk of a Railway Company, 
committed orimioal breach of trust as a ser¬ 
vant in respect o> certain sums, his oonfedsion 
before the Traffic M^nagoc of the Company 
would b5 a relevant fact under s, 6* RBG. v* 
NaVROJI DaDABSAI, 9 B.H C. 358, 

(18) —S. 6, 7ZZus. [a)^Murdtr— Res geBtoe 
—Slatem ni of eye vitneis shortly after occur¬ 
rences if relevant ^Hearsay evidence^ Admissi¬ 
bility—Same transaction Interval of ftme— 
Physical and ment if condition of person makxny 
etatement .— Hearsay evidence of the statement 
of a by-Ktaoder as to an ooourrenoe would be 
admissible in evidence as a part of the resgesta, 
only if it was made at tbe time the traofiactjoa 
was taking place or eo shortly before or after 
it as to form p«ct of tbe tianaaotioo. If the 
traoeactioo bad terminated when tbe state¬ 
ment was made, it would be irrelevant. In this 
case a chotokfdar deposed thst one O ran up to 
him nad stated that be had seen tbe accused 
petBons murder bis mistrese whom he had 
met by assignation and that he bad run away 
from tbe place ol oeourrenoe to save bis life. 
Wbat interval of time passed between tbe 
murder and tbe alleged statement did not 
appear, G seemed to b) quite sensible when 
he m%de tbe statement and the ooodttiooof 
bis mind did not appear to be suoh as to ex< 
elude tbd sapt^sitioQ of bis fabeioatiog evidenoe 
or being tutored : 9eZd, that the siatement 
was inadmissible in evidence, CQAIH UabtO 
V. ElMPfiBOa*' t| Q,W.M, 266*8 Or, L.J, 71, 
(10 0, soil 
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(19) —'S. G—See No. 15, supra. 

(20) — Ss. G, 8, ilL {g)^Siat€ff%eni by injured 
person to third party .statemoDt m^e bj ao 
iojurcd porsoD, id the presence of the prisoner 
who caused tbo injury, to a third party, im- 
mediately after the cQeDce, would be admisai* 
b)e in evidence, when the prisoner did oot deoy 
having done the act. In the matter of the petition 
of SUKAT DroBNI. 10 C. 302. rC.. 11 U.W.N. 
266 = 5 Cr. L.J. 71.] 

(21) —Ss, C, 14 and 51 —Evidence of bad 
chatacter^l.P C., s. 401.—Id a trial of persons 
for an offence under s. 401, where the cbarac> 
ter of tho accused is DOt in issue, evidence of 
bad character or reputation is not admissible, 
and therefore evidence of previous convictioDS 
oannot be adduced. MankURA P<sSlv. QUEEN* 
EMPRESS, 27 C. 139 = 4 C-W N. 97. 

(22) -Ss. 6, 80. 91—See FALSE EVIDENCE, 
25 P.R 1890, Or. 

(23) —Ss G, 122^Evidence o$ to whateby* 

stander $a\d some time after the Iransaction — 
Communications betmen husband and wife— 
Disclosure by wife — Adwissibihfj/.—S. 6, 
Evidence Act, gives statutory reoogoitioo to a 
welhkocwQ rule of the law of evidence that 
facts which form part of tho res geslcB are 
admissible in evidence. But this rule only 
applies when the facts are so connected together 
as to form part of the same transaettoo. In 
order to make the statement of a by^stander 
admissible, it must have been made, as contem* 
plated by s. 6 and illus. (a) to it, at the time 
the transaction was taking place or so shortly 
before or after it as to form part of the fraosao* 
tion. If the transaction has terminated and 
then the statement is made, the statement is 
irrelevant. The admissibility is dependent on 
oontiouity. In this case the murder took place 
tho previous night. After tbo transaction bad 
terminated and the murderers bad left the 
place, a by-stander told the witnesses in the 
next morning that he had seen the accused 
commit the murder, and the witnesses testified 
to Ibis statement of the by-stander. The 
bystander was also produced, but he denied 
all knowledge of tbo ocourcence. Beld, that 
any evidence as to what the by-stander 
said in the morniug was inadmissible as bear* 
say and that the statement cannot be re* 
garded as forming part of the same transaction 
as the murder and cannot be used against the 
accused. (llC.W.N, 266, Appr ) fleW. also 
that evideuce given by the wife of one of the 
accused as to certain communioatiood between 
her and her husband was inadmissible under 
8 122 of the Evidence Act. JOWALA 3 ahai v« 
Crown, 34 P R, 1914, Cr, =27 iDd.Cas. 664 = 
16 Cr. L J. 184 (27 P-R. 19l3, Or., R.) 

(94)—S. 7^8ee No. 15, sr^pra, 

(25)—S. B—Answers given to official superior 
in offiAal enquiry.—The answers to bis superior 
officer, given by an acoused person in explana* 
tion of an official irregularity, oan be proved 
against him, if subsequently ascertained to be 
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false. The subordinate is under no legal obli*. 
gation to attend ao official enquiry, but if be 
does attend and answers the,questions put to 
him, the answers that be gives fall under the 
category of statements which accompany and 
explain aots other than statements. KiNO* 
EMPEROR V. GaNESH, 4 Bom. L.R. 284, 

(26) -S. S—8ee REVISION—QUESTION OP 
FACT, 25 P.W.R. 1910, Or. 

(27) -B. 8, expl. 2—Informer’s statement— 
Admissibility—See CRIM. PRO. CODE, 1898, 
s. 103, 12 Cc. L.J. 479 = 12 Ind. Cas. 87. 

(28) —S. 8, ill. (?t)— Admission —Concession.— 

A prisoner was indicted for theft and dishonestly 
receiving stolen property. The proBeoutor, 
while travelling by train to Calcutta, discovered 
the loss of tho property, and stated bis loss to a 
Railway Police Inspector at the first station at 
which the train stopped after he became aware 
of the theft, the prisoner not being then present. 
This atatemont was tendered in evidence, and 
admitted under s. B, ill. (k), of the Evidence 
Act. Evidence was also tendered of a statement, 
made by the prisoner to the constable who 
arrested him, to the effect that some of tbe pro* 
party bad been given bim. and that be bad 
bought tbe rest, and this was admitted; tbe 
Court remarking that there was a disbioction 
in tbe Evidence Act between admission and 
“ confession.” QUEEN v. MACDONALD, J., 10 
BL.R. App. 2. [R., 11 Cr. L.J. 453 = 7 Ind, 

Oas. 369^37 0. 467, 12 Cr. L.J. 60»8 Ind. 
Cas. 1181»6 N.L.R. 180.] 

(29) —S* 8—See Nos, 15, 20, supra. 

(30) —S3. 8*9 and Z^—Stoteynents by deceased 
as to cause of his death given by signs in answer 
to questionSy ad7nxs!>ibility of. —When a witness 
is called for tbe purpose of deposing to bis 
having put certain questions to a person shortly 
before his death, who, being unable to speaki 
although conscious, made.signs by way of reply, 
tbe questions being as to tbe cause of his deaths 
held^ Per Oldfield and Br'dhurst, JJ., con¬ 
curring Tbe signs cannot be regarded as 
conduct within tbe meaning of s. 8, as these 
signs, taken alone without tbe questions, 
cannot be conneoted with tbe cause of death. 
The questions cannot be proved either under 
expL 2 of 3* 8 or under s. 9, for, before they 
can be admitted, the conduct which they are 
also alleged to affect should be proved to be 
relevant. In this case until the questions are 
admitted, the conduct is not relevant, and, 
tbereiore, the questions cannot be let in because 
the condition precedent to their admissibility 
has not been satisfied. Where a statement is 
made merely in response to some question or 
suggestion, it shows a state of things intro* 
duced, not by the fact in issue, but by the 
interpositioD of something else, and it does not, 
therefore, amount t6 ^^oondnot*’ under s« 8 of 
tbe Evidence Act. But the questions and 
signs in response are admissible under a. 32 of 
tbe Evidence Act, as they amount to verbal 
statementa^ under that section, made, by ai 
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peraoo as to the cause of bis death• Per 
Straight, Ji—The questioos taken with the 
djing persoD*0 assent or disaent in reepoDse to 
tbem» oleari; proved, constitute a verbal 
statement as to the cause of the death, within 
the moaoiog of s. 39. Statentents bj the 
witnesses as to their impression of what these 
signs meant, are inadmisstblo, and should be 
eliminated, but assuming the questions put to 
the deceased were responded to in suob a manner 
as to leave no doubt in the mind of the Court as 
to the meaning, then, it is not straining the 
ooDStruciioQ to bold that the ciroumstaoces are 
covered by e. 39. Per MiXhmood, J.S. 39, 
ol. (1) can only apply to statements'* written 
or verbal. Tbe wordverbal" cannot mean 
more than ** by means of a word or words.'* As 
nodding the bead or waving tbe band is not a 
word, the questions and tbe eigne in response 
are not admissible under e. 32. But the signs 
made by tbe deceased, being tbe conduct of a 
person, an offence against whom is tbe subject 
of a proceeding, are relevant under s. 6, of tbe 
Evidence Act, iuasmuch as tbe word conduct ** 
as used in s» 8, does not mean only suob conduct 
as is directly or immediately influeoced by a 
fact in issue or a relevant fact. Toe queations 
put to the deceased are admissible either under 
expi. 2 of 8. 8, or under s. 9, by way of explain- 
ing the meaning of tbe signs. QUBBN EM- 
PRESS V. ABDULLAH, 7 A. 385, P.B,* A.W.N. 
188S. 78. 

(31) —Ss.S, 14,43. 54—Sec BADCHARACTER, 
7 P,R* 1895, Cr, 

(32) —Ss. 8, 24, 25. 26, 27—Accused pointing 

out articles stolen — Conduct—Admissibility of 
evidence—Application of Evidence Act — S- 27, 
an exception to preceding sections—Crim^ Pro, 
Code, Act V of 1898, s. 169.—M was charged 
with tbe murder of a girl. On tbe hope of 
pardon being given to her, she took the police 
to a place and pointed out and produced certain 
ornamente, wbiob tbe deceased was wearing at 
the time of her death. Held, that evidence was 
admissible to show that tbe accused did go 
to a certain place and there produced certain 
oroaments. It is the Evidence Act and not the 
Grim. Pro. Code that must be looked to as to 
whether tbe evidence in point is or is not 
admissible. 8. 27 of the Evidence Act is an 
exception to the preceding seotions, and its 
objeot is to provide for the admission of evidence 
which, but for the existence of that seotioo, 
could not be admitted. 8o much of tbe infot* 
mation, even if it amounted to a confession, 
made to a police officer, may be proved, as relat¬ 
ed to the discovery of the articles stolen. Tbe 
oooduct or acts of tbe aooused are not dealt 
with by e- 27 and are relevant under a. 8. 
MDS8AMMAT MlSBI v. KiNO EMPBROB, 6 A. 
hi 888, F.B «-81 A, 892^10 Cp. L J. 812, 
43B«8 Ind, Gae 26. 978. (F., 12 Or. L.J. 119 

sg iod« Oas. 718«4 8.L.B* S09.] 

(a 8 )-Bi;a. m, ae, 97—s## conpbssion— 

OOIIPBB6XOH6 MADB TO FOUO0 0PP10EB8, 
U B.SeOt V.B. 
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(34) —8, 39. 118, 119—Signs made by deaf 
mule—Admissibility in evidence —The gesticula¬ 
tions of a deaf mute at tho place where a dead 
body was found during the police enquiry, and 
eubsfquently in Court oanoot be ueed in evi¬ 
dence against an aocueed person, as be is not 
a competent witness under s. 118, Evidence 
Aot; nor are they admissible against the 
aooused as conduot under s. 8, Evidence Aot ; 
and, if they are regarded as statements, they 
are equally inadmissible under Si 32 (1). 

Samaidibv. King empbror, S O C. 246. 

(35) —8, 9— See Nos, 15, 30, supra, 

(36) —Ss. 9, 11, ci. (2), and eb—Comparison 
of thumb impression. —A comparison of thumb 
impressions is admissiblet under 9 of tbe 
Evidence Aot. if tbe similarity of those impres¬ 
sions can establish tbe identity of a person, who 
is charged with having forged a document pur¬ 
porting to bavo been executed by another, with 
tbe latter, or under cL (2) of s. 11 of the Act, if 
their dissimilarity makes suob identity improb¬ 
able. Though the comparison of thumb im¬ 
pressions is allowable, suob comparison must 
be made by tbe Court itself; the opinion of an 
expert as to the similarity of such impressions 
is not admissible und-^r s. 45 of tbe Kvidenoe 
Act. Queen-Empress v. Fakir Mahomed 
SHEIKH. 1C.W-N.33. [Rf, 3 N.L R. 1-5 
Ct. L. J, 220.] 

( 37 ) — s. 10—Scope section.—The operation 
of 8- 10. Evidence Act, is strictly conditional 
upon there being a reasonable ground to bsiieve 
that two or more persons have conspired to 
commit an ofience. BarINDRA KOMAR OHOSE 
V. EMPEROR, 87 C. 467=14 C.W N. 1114 = 7 
Ind. Cai. 359 = 11 Cr. L.J. 453. 

(38) —8. 10—See ABETMENT, 4 O.W.N. 628. 

( 39 ) ^ 3 . 10—See CONSPIRACY, 28 C. 797, 5 
O.C. 321. 

(40) —8. 10—See PENAL CODE, ss. 109, 114, 
124 A, 5M.LT. 16-39 M. 3«l Ind. Cas. 36 
»9 0r. L.J. 130. 

(41) —B to— See PENAL CODE, ee. 191 (a)» 
122 and 123, U.B.R. 1892—1896, Vol. I, 148. 

(41*a) 8. 10—See No. 16, supra. 

(42) —Se. lO. 30—Evidence—Circumsfanfiflf 
evidence - Wife not pulling on well with husband 
and mother indatp—Putting white substance at 
instance of paramour tnfo food served to hus> 
band, mother ^in-law and two other versons also 
to whom she was affectionately disposed—State* 
ment of wife that substance was adminisUred 
bting assured by paramour that %t would bring 
about good feeling of husband and molher^in*law 
—Denial of compUcily by paramour—Grave 
suspicion—Not inconsistent with innoeenre of 
accused—Statement of female accused i/udmis* 
sible against male accused. —A, a young girl of 
16 and of rather weak intellsot, was married* 
bat as she and her fauaband oould not agree, she 
was not well treated by him and bis mother* 
The reealt was that she freqaently ran away 
from the htmit of her hoaband. Finally, she 
went to reside with her paternal nnole; and 
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while there, she contracted criminal intimacy 
with H, an unmarried youth of 20- In a short 
time, the fact of Ibis intimacy became known, 
po her uncle sent her back to the bouse of her 
husband. On the day of her return, there was 
a feast lo the bouse, and she put into the food 
cook' d by her a whitesubstance given to her by 
B. H-'f story was that she was assured by her 
paramour that, if she administered the drug to 
her husband and mother-in-law, they would 
become submissive to her. would love her and no 
longer ill-treat her- A bohef was current amongst 
women in that part of the country that patpoos 
can be brought under crntrol if certain drugs 
were administered to them. She served the 
food mixed with the substance not merely to 
her husband, and bis mother, but to some other 
persons also to whom she was aSectiooatoly 
disposed. As soon as the gUBsia had ttken the 
food, several of them were taken ill and one 
eubsequently died. A and B was charged with 
murder. B denied complicity in the transac¬ 
tion ; Held, that, though the oase against both 
the aooused was one of grave euapioion. yet the 
circumstances were not inconsistent with their 
innocence, that the self exculpatory statement 
made by A could not be used as evidence against 
B under a. 30 of the Evidence Act. as the 
inherent quality of tbe statement was not a 
oonlession. and that tbe statement of A could 
col be uried against B, as it bad not been 
established that there was a conspiracy between 
tbe two persons to poison tbe husband and the 
motber-in-l<w of the girl, KUSIR BAP v. 
EMPFROR, 14 Cp. L J. 886 = 21 lud. Gas, 378 
«18C.L J 590. 

(43)—Ss 10. 30—Penal Code (dIefXLV of 
I860), s. 121-A— Cotispiracy— Cor.femonof 
co-accused — Evidence —C’on/es-'to« o/ prisoner, 
evidence (igainst hims''lf. —8. 10 of the Evidence 
Act is intended to make evidence oommunioa- 
tions between different conspirators, while the 
conspiracy is going on, with reference to the car¬ 
rying out of the oooapiraoy, It is not intended 
to make evidence the confession of a oo-acoused 
and put it on tbe same footing as a communica¬ 
tion passing between conspirators, or between 
conspirators and other persoos, with reference to 
the conspiracy. But such confession can be 
looked at under s. 30 of tbe Evidence Act, though 
its value is disoouoted by the fact that it cannot 
be tested by cross-examination. No higher 
value can be put upon it than upon tbe sta'e- 
jnent of an accomplice, and the Court should 
not be influenced by the statements, except 
where they are corroborated by independent 
testimony implicating the accused persons in 
tbe design with which thev are charged. With 
regard to tbe prisoner who confessed, the con- 
fession, and the other statement which be has 
made in verification, and tbe depositions which 
tie has given before the M gis’rate, ate all 
evidence against him. EMPEROR v. ABANI 
BHtJRAN, 8 Ind. Caa 770= 15 O.W.N. 25 = 11 
Cp. L J. 710 = 88 C. 169. 

(441—88.10. 7-3. 114, 133-See CONSPIBAOT, 
16 O.W.N. 1105=16 Ind. Caa. 267. 


Evidence Act (I of 1872)—continued. 

(45) —8. 11—Professional misconduct—Judg¬ 
ment and proceedings in Civil Court out of which 
charge arises—Admissible in evidence— See 
LEQAI/ PR.tCTlTIONERS — PLEADER AND 
Client, 37 M.23ft = 23 M.LJ. 447 = 19I2 M. 
W.N. 1029=12 M.L.T. 615=13 Or. L.J. 800 
= 17 Ind. Cas. 544. 

(46) —S. 11—See SECURITY FOR GOOD 
Behaviour, UC.W.N. 49 = 37 C.9l = 5 Ind. 
Cas. 29. 

(47) —a. 11—See Stolen Property, a. 
W.N. 1885, 27. 

(4S)-S, 11—Sec Nos. 15, 16. 36, supra, 

(49) —Ss- 11. 13,43— Judgment of Criminal 
Court — How far reltvant. — ln a suit for damages 
for malicious prosecut,ion, tbe judgment of tbe 
Criminal Court acquitting tbe plaintiS is rele¬ 
vant only as showing that be was declared 
innocent by that Court. Tbe Civil Court is not 
to use it as a record of the facts found or as 
esiabliebing tbe plaintiS's claim for damages. 
GulABCHAND V. CHUNILAL, 9 Bora. L. R. 
1134. 

(50) —Ss. 11.14 andlb—Scope—Applicability 
of EnoUsh law —Pracfice.—The words of s. 11 
of the Evidence Act are very wide, and, under 
it, all evidence which would be properly held 
admissible under Eoglish law. would be pro¬ 
perly admitted under tbe Evidence Act. 
Evidence touobiog circumstancea and transao- 
tioDS which are connected with tbe special 
eubject roatters of the charges as parts of one 
and tbe same traosaotion, is not inadmissible- 
Tbe Courts are justified in looking to English 
deoieions to elucidate the meaning of tbe Evi¬ 
dence Aot. and tbe evidence which Judges in 
England have admitted and juries have acted 
upon, must be held to be ol^arly witbin the 
termanfsa. 11. 14 and 15. QUEEN EMPRESS 
V. VajIRAM, 16 B 414. 

(51) —Ss 11,21- Crime commUUd between A 
and C — Relevancy of the fa<t that it hns not 
been commuted by C—Inftrence ol guilt of A 
drawn from incriminating circumstances .—M 
gave binb to an illegitimate child, li was alive 
at bed time, it was attended during the night by 
M. its mother, and B, midwife, and was found 
lifeless next morning. Tbe medical evidence 
proved that its death wae due to strangulation. 
There was no other evidenoe except the state¬ 
ments of B and J, a C/joujfcidar, to tbe effect 
that M admitted, before eaob of them, that she 
(M) killed the obild and begged them to keep 
it secret. These etatemen's, however, were 
not considered conclusive. Held, that M was 
guilty of causing the death of tbe child mainly 
00 tbe principle that, where the guilt lies 
between A and 0 and there is no reason for 
believing that C has any concern with tbe 
commission of tbe crime, while tbe motive and 
other surrounding eiroumstaoces are too inori- 
mina^ng against A, the irresistible inference 
is that A has committed the crime. But tbe 
Chief Court, thiuking it was probable that M 
oommitted the crime in a distracted state of 
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mind, eto i diteoted tbut a oopyoftbia judg¬ 
ment be laid before hia Honour iho Lieutcoant- 
Governor, io order that His Honour might 
exercise bis prerogative of mercy with respect 
to the seniecice, U Hia Honour ibink'* fit. MT, 
MEHrtO V. Crown, 8 P.W.R. 1907, Cr. =9 Cr. 
li.J. 162. 

(52) —3:». 11, 90—See CONFESSION—RE¬ 
TRACTED CONFESSIONS. 38 P.W.R. Cr 19)0 
= 24 P R. 1910 = 1^3 P.L.R. 19l0 = 8 Ind. Caa. 
260=11 Cr. L.J. 604. 

(53) —Ss. 11, 43 and 153—Proof of possession 
of other complehd rr ineboafe forged documenli 
—Admissibility —Evidence ot execution of simi¬ 
lar documents. —Io a charge of forgery, evi¬ 
dence of po?3e9sioD by the accused of other 
dooumcDtB suspected or even proved to be 
forged, 18 inadmissible under 8. 11 of the Evi- 
deoce Act, [fi.. Rat. Uo- Ct. C. 3)2, 16 B. 491, 
U.B-R- (lb9i—1896). 168. 10 Bom. L.B.907 ; 
D,, 8 B. 223. 16 B. 414.) Where, on the denial 
by the or mpUioant in a prosecution for forgery 
of ever having executed a pco-oote, evidence that 
he bad executed a pm-note similar to tbeooe in 
question io the charge ot even that a judg¬ 
ment bad been obtained on another oois is in¬ 
admissible under s. 43oc s. 153 of the Evidence 
Act. REG V. PABBHUDA8, 11 B H.C. 90. [B., 
JO Bom. L.R. 973 = 9 Cr. L.J. 226 = 4 M.L.T. 
450.] 

(54) -S8. 11. 54-See BOM. ACT IV CP 1887, 
SB. 4. 5, 6, 7. 28 B. 129 = 5 Bom. L.R- 805. 

(55) —S. 12—See No. 15, supra. 

(56) —e. 13—See CaiM. PRO. CODE. 1898, 
B. 145, 29 0. 187 = 29 l.A. 24 = 6 C W.N. 386, 
P.O. 

(57) —S. 13—See Nos. 15, 19, supra. 

(68) —S. 14—See CHARGE TO JURY-MIS¬ 
DIRECTION, 8 W.R. Ct. 60. 

(69) —a. 14 —Complaint as to previous iooi- 
dent—Admissibility—See Penal Code, 98.365, 

366. 18 C.L.J. 578. 

(60) -8. 14. ill. (a)—See PENAL CODE, 
SB. 379, 411, 9 Bom. L-R. 27*5 Cr. L. J. 63. 

(61) -8. 14-See Noe. 15. 21, 31. 60, supra, 
and No. 217, infra. 

(62) —Ss. 14 and 15—Etiidenre adm*ss»6I« 
under the sections.-Wbere a pereon was charged 
with having made three traoBlers ou a oertam 
day with the intention of evading the execution 
of a decree, evidence of other such traoefers 
on the same day was held to be admissible 
under 88. 14 and 16, Evidence Act. to show that 
all the transfers were in one and the same 
transaction in question, and were made with 
a fraudulent intent. QUEBN-BMPHESS v. 

Vajiram. la B 414. ^6 0. 

610-13 O.W.N. 973*2 Ind. Caa. 601; B., 33 
M 602 = 5 Ind. Oas. 847*11 Ct. L J. 268 20 

M.L.J. 220-7 M.L.T. 299-M W.N. 19l0. 66, 
llALJ. 188-14 Or. L.J. 116 = 18 1“^. Cm. 
676 11 Cr. L J. 428 - 6 lad. Oas. 964 * 19 P. B. 
1918, 0t.-96 P.W.R. 1910, Ct.] 

(68) 14, 15—Eoidtnc* of provUnu em- 
vUtiem when wfcvanl.—In a proseontion for 
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theft, it cannot be assumed, as a matter of 
course that a previous couviction for the Hame 
offence is relevant in establishing the guilt of 
the accused. In order that it m^y be relevant 
under s. 16. it must bestriotly shown that ibat 
section applies. JSOa 8HWE HmaN v. QUEEN* 
EMPRESS. U B.R 1897-1901, Vol. I, 144. 
(6 C. 655. R ) 

(64) —Ss 14. Ib—Inteniion-Slaleofmind — 
Evidence of inUntinn —jEvinence os to previous 
or subsequent acts forming one serws of transac* 
lions—Adniissibifiii/ cf ividtnce— Ptnal Code, 
s. 420—CAeonn^.—Accused was charged with 
deceiving oneB oy leading him to believe that 
be could secure an employment for him and 
with thereby inducing B to give him some 
money. Evidence was given to show that this 
transacliou with B was one of a seiies of simi* 
lar frauds practised by the accused upon vaiious 
other pereODS. Held, (on a review of the 
English decisions) that such evidence wae 
admissible. 8. 15 of the Evidence Aot is an 
application of the general rule laid down in 
p. 14, and it is not necessary under the section 
that all the acts should form part of one traos- 
aclioD, but. if they foim part of a series of 
similar occurrences, such acts may be proved. 
Where the particular transaolion is one of a 
series of similar frauds, evidence ol the other 
frauds is admissible to prove the intention of 
the accused in the particular case. EMPEROR 
V- DEBBNDR.A PaOSAD, 36 C. 673=13 C.W N. 
973-9 C.L J. 610*2 Ind. Cas 60i*l0Cc. 
LJ. 91. (Bel) C.U. 2«0, Disc. cC D.; LR 2 
C.C.R. 128, i Q.B. 77, 2 Q B. 768, I K B. 188. 
2, K.B 369, A.O. 1894,57.) [R.. 11 Cr. L.J. 428 
= 6 Ind Cas. 964-26 P.W.R. 1910, Or.; D., 34 
A. 93*8 A.L.J. 1269 = 12 Ind. Cas. 987-12 
Cr. LJ.6U] 

(65) —8s. 14. 15—Charge for dacoity—Evi* 
dence of other dscoiiiei—Admissibility—See 
CHARGE—GENERAL, 19l2 M.W.N. 49 = 13 
Ind. Cas. 761-13 Or. L.J. 125, 

(66) —Sa. 14, 15—Evidence showing that 
acoustd bad cheated other persons—AdmisstbU 
lity—See PENAL CODE, 8. 416. B A,L.J. 1269 
= J2 Ind. Cas. 987-12 Or. L.J. 611. 

(67) —8b. 14, 15 —Cheating—Previous and 
subsequent conduct cl accused-Admissibility. 
See PENAL CODE, 8. 420, 269 P.L.R. 1914. 

{69)—Ss. 14, 16, 64—Cheating—Evidence ol 
the previous and subeequent conduct of accused 
when and in what oases relevaut—Prinoipls of 
civil law when applies to a criminal case-See 
Penal Code. b. 420, 26 P.W.R. 1910, Cr. 

( 69 )—Ss. 14,43, bZ-Offence under a. 400, 
I.P.O. — Evidence of previous contiicftona.—A b 
regards ao offence under s. 400. I.P.O., previ* 
OQS oommiseioD of dacoity by the eame accused 
ie relevant under e. 14 of the Evidence Aot. 
OonviotioDS previous to the tune specified in 
the charge, or previous to the framing of the 
charge are relevant nodes expt 3 of s. 14, Evi¬ 
dence Act. But ooDviotioDB subeeqaent to the 
time epedfied in the charge and to the framing 
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ot tbe cb^^rge itaelf are not admissible in evi* 
dencc. EmPEESSv. NABA KUMaR PATNAIK, 
1 C W.N- 146 [Appi,. 28 B. 129*5 Bom. L. 
R 805: Rm 27 C. 139*4 C W.N. 97. 38 C., 408 
*15 GAV.N. 46l«9 lod. Cas. 565*12 Or. L. 
J. U7» ll Cr. L J. 364*6 Ind Cas 492*18 P. 
L.R lOiO, 63 P.W.R. 1910, Cr., 13 P.R- 1914, 
Cr.) 

(70) — S$4 14, 54 —Evidence of previous con^ 
t^ic^ions under» when and (or what purpose 
admissible .—Although evideoce o{ previous 
ooQvictioQS ie ordinarily irrelevant under tbe 
above sections for the purpose of affecting the 
opioioD of tbe Court as to the guilt or innocence 
of tbe accused in respect of the charge against 
him, it may be admissible after conviction for 
tbe purpose of affecting tbe punishment impos*^ 
ed. Queen-Empress v. Nga Yan Gon, U. 
B.R 1892-1896. Vol. I. 82 

(71) — Ss. 14 and 5i — Ev*dence as to general 
dishonesty o( character, whether admissible for 
raismj; presumption of dishonesty in any parti¬ 
cular case.—Ewideove as to general dishonesty 
of character is not admissible under tbe Evi^ 
deuce Act foe the purpose of raising a presump* 
tion of dishonesty in (he particular C4se under 
trial. NGA Po SO v. King-EMPEROR U B R. 
1908, 2od Quarter. Evidence 1*8 Cr.L J 411. 

(72) —S. 16—Evidence—IntentioD—Series of 
aote—Burden of proof—Assumption of facta — 
Su Penal code, ss. 802. 307 , 32 P.L.R. 1911 
*9 lod. Cas. 731*12 Cr. L J. 125. 

(73) -S. 15—See Nos. 50, 63 to 68, supra. 

(74) —S. 21—Sfafemenf 0 / accused persons.— 
Tbe etatements of an accused person, from 
which bis guilt may be inferred are admissions 
and m^y be proved under e. 21. RAJ MaL v» 
Empress. S P.R. 1880, Cr 

(75) _S. 21—S^eNo. 51. supra. 

(76) —Ss. 2l, 24.26, 26 and 27—Confession 
made to a person not a police officer and when 
accused not in police custody—Confession 7nade 
undtr snducement held out by one who is nof a 
person in authority — Proof of so much of con* 
fession as relites to facts thereby discovered — 
Admission—Evidence of HaQistrale to prove 
confession recorded by him — Crim. Pro- Code, 
s, J61—Murder.-Toe appellant who was 
accused of murder made a statement during 
the course of police iDve^^tigation to certain men 
of influence in tbe neighbouring villages when 
no police official was prei^ent. lo o'^nsequence 
of the aocused’e statement some money and 
other things belonging to tbe deceased were 
iound at the pUces mentioned by him. The 
accused also made a statement before tbe Magis* 
trace of tbe District. Tbe District Magistrate 
refused to make tbe memorandum referred to 
in s. 161. Ortm. Pro. Code, because it appeared 
to him that tbe atatemeot was not tbe accused's 
free and spontaneous statement but was made 
by him in consequsnee of oertaia hopes which 
a QOQstable bad held oat to the aocused which 
Jie thought might possibly be realized. In the 


Evidence Act (1 pf 1873)—eonfintied. 

Court of the Committing Magistrate when the 
statement made by tbe accused before tbe 
District Magistrate was read out to him, he 
stated that some constables had given him 
bhang and liquor to drink and be did not 
remember what be stated. The Sessions Judge 
held both statements to be inadmissible, tbe 
former on tbe ground that tbe accused not 
having been in tbe custody of the police at the 
time when the statement was made, it was in* 
admissible in evidence under s. 27 of the Evi¬ 
dence Act, tbe latter on the ground that it did 
not contain the memorandum required under 
8 . 164. Crim. Pro. Code. On appeal tbe Court 
of Judicial Commissioner direoted tbe Bessions 
Judge to examine the District Magistrate as to 
tbe statement made by the aocused before him 
and to give an opportunity to tbe accused of 
explaining bow came to make it. Tbe Dis¬ 
trict Magistrate was examined and he proved 
that the accused appeared to be in perfect 
possession of hie senses when be made the state¬ 
ment and that there was absolutely nothing to 
suggest that be was under the influence of any 
intoxicant. Held, {per Ryves, O A.J.C.) that tbe 
confession of tbe accused made to tbe residents 
of tbe neighbouring villages was admissible 
in evidence against him. A oonfession made 
not tea Police officer and not improperly obtain* 
ed as laid down in s. 24 of tbe Evidence Act is 
always admissible against an accused* In tbe 
same way any fact discovered in consequence of 
an admissible confession can also be admitted 
against bim. Held (pir Scotty. C.), that 
having regi^rd to tbe provisions of s. 21 of tbe 
Evidence Act tbe coofevsione made by the 
accused to tbe residents of tbe neighbouring 
villages and to tbe District Magistrate were 
admissible in evidence. Tbe former oonfession 
although having been made when the accused 
was not in Police custody proof of it was not 
prohibited by ss. 25 and 26 of tbe Evidence Act 
and it was relevant under s. 24 if indnoemsot 
held out to him did not proceed from person 
in authority*' : and tbe latter was admissible 
under s. 533. Crim. Pro. Code, as the evidence 
of tbe District Magistrate who recorded it was 
taken to prove that the said statement was made 
voluntarily. HARBANS v. KING EMPEROR, 
8 O.C. 393*2 Cr. L J. 811. 

(77) —8s. 2li 26, 29—See CRIM. PRO. CODE, 
1998, s. 342, Rat. Uu. Or. 0. 679 = Ot. Rg 45 
of 1893. 

(78) —Ss. 21,27—Not controlled by s. 162, 
Cnm. Pro. Code —See CRIM. PRO. CODE, 
1898. e. 163 6N.L.R. 180 = 8 Ind Cas. 1181* 
13 Ct.L.J. 60. 

(791—Ss. 21. 29—See ACCUSED PERSONr 
Rat. Uo. Or. C. 679*Cr. Rg. 45 of 1893. 

<80)—Ss 21 and 20—Confession of co^aceusei 
iohtn relevant—Suspicious confession to be 
rejected altogether —Ss. ii4 oni 202, 2 P.C*— 
Held, that (a) it is settled law that, before tbe 
oonfession of the aocused can be taken into 
consideration against others jointly tried with 
him for the same oSenoe, it must appear that* 
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the confesiion implicates the coDfeesicg person 
Bubstantiallj to the same extent as it implicates 
those Af^ainat whom the oonfession is to be used; 
(6) a confeBsioQ cannot be expanded or extended 
to make it available for locriminatiDg persons 
other than the confesaiog accused ; (c) whoro a 
oonfesaicD is a suspicious one and grossly 
improbable in certain parts* it must altogether 
be set aside, and where it is admissible* it 
is even then necessary ibat there should belts 
oorroboratioD, which must be furnished by 
Independent evidence and should incriminate 
each accused individually* in respect of the 
oSenoe charged. 9eld alsOf on the above 
principles, that K's following statement is 
neither a confession of guilt of murder, nor is 
it admissible against the other accused* "M 
asked him to get her a chicken and ho did so. 
He was a^ked to come in the evening and he 
came and ebouted from outside the house that 
he had come. After some time, M and her 
husband appeared aod gave him a bundle to 
carry aod they all went to Ramidass’ house* 
vvbere he put down the bundle under the 
portico and. when the incantations were 
performed, he carried the bundle into the junfjle 
and threw it down. Ho never saw what the 
bundle contained and was, in fact, told to run 
away on putting it down, lest something come 
cut of it and catch him. Held further, that 
the following confession of 8 does not make 
him an abettor of murder under e. 114 of the 
Indian Penal Code, but may make him guilty 
of ooncealmont of the ofienoe after it was 
committed, which is a minor oficnce under 
e. 303 of the Indian Penal Code, and this 
confession ia also admissible againei the other 
co'Aooused. I was brought by L to the house 
of P and M. I saw the boy. I was told to 
come next day and 1 did so, and began to repeat 
my incaoiatioo when the boy was throtted to 
death by Pand M and bis blood was drawn off 
with the sweeper’s knife and caught lo a vessel 
and thereafter* the boy was taken over the 
roofs of bouses by P and K, while I and the 
others, proceeded by tjft road to R 0 house, 
where the incanlationa were performed, and 
then, they went out into the Rarden where M 
bathed and K took the corpse and th«w it 
away.” PraBHU 7. KING EMPEROR, 17 r.n. 
B. 1907, Cr. = 8 Cr.L.J. 1*1. 

(fill— 89 . 21. 30-Coofe,8ion of co-accused— 
Eetraoted confeesioB — EBect —See P^NAL 
CODE, 9 . 121-A. 15 O.W N. 593-10 Ind. Cas- 
682-12 Cr.L.J. 286. 

(82)-S8. 21. 30. 32 —ddmissibiBftf of evi¬ 
dence of accompUee—Admissibilily ofewfesiuta 

of accused against co-accused.—S. 30 merely 
enaols » special exoeplioD to the general rule 
that a ooDfeaeion (admiseioo) can be proved 
<ODly) against the petaoo who made it. It does 
not limit the operation of a. 32. Illjutratioa 
(6) to B, 80 cannot be construed to have this 
«flMt Therefore, the oonfeseion of an aoouaed 
who is dead, implicating bimeelf and 
plioe in a crime, U admissible under e. 82 (3J as 
ft statement, which would expose hun to a 
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orimioal prosecution. )^ot only that part of 
the statement, which is acainet interest, is 
admissible, but all those ptrts of it, which 
relate to conneoted facts, inoludiug the share 
taken by others in the crime, NOA Po YIN 
V. Kino Emperor. O.B R. 1906. Evidence 3 
= SCr.L3.300. (10 C.W.N. 962. II 0. 835, 

12 M. 153. 14 B. 260, 25 0. 413, U B.R. 1893 
—1896. I. 83, R.) 

(83) —Ss. 21, 157—Grim. Pro Code (/4cf V 
of 1898), ss. 162, 2&B—Admissible evidence 
—Statements made by witness to the Police 
and to Panch—Statements made by the witness 
as accused belore the committing Magistrate 
— Use of th‘-se slaUmenls for corrob'-iralive 
purposes—SiaUments made by co-accused. —In 
the course of the trial of ao accused person, the 
trying Judge admitted into evidence against 
the accused (1) statements made by a witness to 
the Police implicsting the accused ; (2) state¬ 
ments made by tbe witness to the Panoh ; 
(3l slstements made by the witness aa an acous- 
ed person before the committing Magistrate ; 
and (4) statements made by tbe co-accused to the 
Police. When the trying Judge in the Court of 
Session found that tbe witness bad completely 
changed bia statement No- 3 while deposing in 
his Court, be used statements Nos. 1 and 2 as 
oorroboralive of etatement No, 3 which be be¬ 
lieved. Relying upon these statements Nos. 1 
—4, tbe Judge came to tbe ooncluaion of the 
accused's guilt :—Eeld. reversing the cooviotion 
and sentence, that the Judge was wrong in ad¬ 
mitting into evidence statements Nos. 1 and 2 
in the way bo bad done. Previous statements 
might be uaed to corroborate or ooolradiot state¬ 
ments made at the trial; not to corroborate 
statements made prior to tbe trial. The object 
of referring to suoh statements should have beeu 
to see whether they contained anything whiob 
could be used for tbe purpose of oioss-examining 
00 behalf of the accused, the witnesses examined 
for the proseoution. Ecld, also that statement 
No. 4 was altogether inadmissible a, evidence of 
the accused's guilt, for it could at most be 
regarded as ao admission by the co-accused 
whiob oould possibly be used against himself, 
but oould not be proved and used against the 
accused EMPBROR v. AKBAR BaDU, 12 Bom. 
L.R. 663-7 Ind-Cas. 933-11 Cr. L.J. 942- 
34 B. 599. 

(84) — S. 2 i—Confession—Inducement to con¬ 
fess. by Police consfab/e.—Where a Police cons¬ 
table told the prisoner that bo would ask tbe 
Magistrate to pardon him. if he told all he knew 
about the offence for which be (the prisouer) 
was under arrest, and confessed to tbe Magis¬ 
trate. held that s. 24 of the Evidence Aot 
applied, and that tbe confession oould not be 
admitted in evidence. NOA PO K7AW v, 
QDE15N-EUPBB89, L.B.B. 1873—1892, 399. 

(85) — 8. 2 i—Confession caused by threat,— 
For a threat by the Magistrate to oome under 
this seotioo. it must be sueh as to give tbe 
aooosed grouude for suppoeiog that, by making 
tbe oonleesioD, he wonld gain an advantage. Ia 
this ease, before the aooosed oonlessed, the 
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MAgistrate said to bim. ^'It is do use jour 
tr>iDe (0 get cut of it. You ^ere seen vvith tbe 
pair of shoes.*' Held, thougb tbo language used 
might be considered to overcome tbe mind of an 
uucJucatcd and inezperiebced boj, jet, it was 
not sufbcient to overcome (be mind of a mao of 
tbo age, experience, educatiooi and position of 
tbe accused, so as to induce him to make a 
confession, and that it, therefore, did not invali¬ 
date the confession- MUKERJI V. QUEEN* 
Empress, U B R. 1897--1901, Vol. 1,14?« 

{80—S. 24—fo con/C5S, made by 
superior cfficer .— Tbe suggestion that it would 
be better lo confess made by a superior officer 
renders tbe confession inadmissible under s. 24 
ofrheAct. NGA PYE v. KiNG-EMPEROR, 2 
L.B.R, 316. 

(87) —S. 24— Confession made before a 

ebajat —A Punchayat is rot a Police cfficer, 
but onlj a person in autboritj witbin the mean- 
iDg of 8. 24 of the Evidence Act. Therefore, a 
oonfession made by an accused before a Pun* 
chaya't is admissible in evidence, if tbe Pun^ 
chayoi docs not make use of any inducement to 
admit bi8 guilt. EMPEROR V. JASHA BEWA, 
11 C.W N. gOI«6 Cr. L J. 154. [P., 12 Cr. 

L.J. 448«il Ind. Gas. 792«U.B.R. 1011, 87.) 

(88) —S* 24 — Inducement to confess pro 
ceeding from member of panchayal^Confession* 
—Where an inducement to confess a crime 
proceeds from a member of tbe Panc/i, tbe con* 
fessiOD made in virtue of such inducement is 
not bad under s. 24, Evidence Act, tbe member 
of the Panch not being a person in autboritj. 
Emperor v. Philip juze Fernand, 4 Bom. 
L.R. 785. 

(89) — 3* 24— Confession by accused.^A con¬ 
fession by an accused person is not made 
irrelevantp if otherwise relevant, merely hecauee 
the accused person has been sworn or affirmed. 
Bajmal V. Empress, 3 P.R« 1880, Cr, 

(90) —S. 24 —Penai Code, S02^Murder — 
Confession—Admission of guilt — Statements 
made by accused to Zaildar on promise of 
benefit,—Held, that admissions made by the 
accused, to the Zaiidar were not admissible in 
evidence; for it appeared that the Zaildar had 
told the accused, before the statements were 
made, that they would get some benefit from 
Government if they spoke the truth. MUTSADDI 
V. Crown, 221 P.L.R. igil«12Ind Gas 642 
»12 Cp. L.J. 594. 

(91) —5. 24— Murder —Confession to Thugyi 
on inducement to confess, whether admissible— 
Questions and answers based on such confession, 
adimsstbilily o/,—Tbe thugyi or headman of a 
village is a person in authority witbin the 
meaning of s. 24 of tbe Evidence Act. There* 
fore, the confession made by an accused to the 
thugyi on being sent fer by him after he was 
told that he would not be punished if he had 
not taken part in the offenoe, is irrelevant and 
inadmissible in evidence, as what the thugyi 
told the accused was an inducement to make a 
fitatement, Other questions and answers in 
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the examination of tbe accused based on this 
inadmissible statement are also inadmiBsible* 
NGA KYA Thin v. emperor, 19 Cr. L J. 681 
s26 lod. Gas. 129. 

(92) —8 24—Sre ACCOMPLICE — ACCOM* 
PLICE EVIDENCE—NECESSITY FOR COBRO* 
HORATION, 4 P.R. 1903, Cr. 

(93) —8. 24—See GRIM. PRO. CODE, 1898* 
ss* 1C4, 350, L.B.R. 1893—1900, 62. 

(94) —S. 24—See GRIM. PRO. CODE* 1698, 
83. 193, 288, 337, 22 C. 60* 

(95) —3. 2i—See JUDGE AND JURY, Rat. 
Un. Cr. C, 730 = Cr, Rg. 68 of 1894. 

(96) —S. 24—See PRIVILEGED COMMUNICA¬ 
TIONS, 15 W.R. 340. 

(97) —8' 24—Ses Nos, 32, 76, supra, 

(96)—8s. 24, 25—Confession made to Jaildac 
or Dominally to third party in tbe presence of 
Police—Effect—See MURDER, 14 P R. 1911, 
Ct. = l2 lod. Oas. 973«12 Cr. L J. 697. 

(99) • Ss, 24, 26 and 26— Confession — Magis* 
irate on leave and cuts'de jurisdiction— Accused 
ignorant of Magislratt's existence—Value of 
eviatnee — Blooa efatns and tniunes on the per* 
sons of Cbbacbb people*—Beld, that, tbe evi* 
denoe is inadmiesible to prove a confe^sicn 
m<ide while an accused person is in police 
custody, except in so far as any fact ie discovered 
in coDsequeoco of tbe informatiOD so receired 
from him. Beld, also, that a Magistrate* 
though 00 leave and not in tbe district in 
wbioh be ba$ been exercising jurisdiction, is a 

Magistratewitbio tbe meaning of b« 26 of 
tbe Evidence Act. A confession made in the 
presence of such a person is admissible and 
relevant. Beld^ fun her, that very little value 
can be attached to such a oonfession, when the 
fact that a Magistrate was present at tbe time 
the confession was made was not known to tbo 
accused, who was under the impression that be 
made the statement in tbe presence only of the 
police and their friedds. Beld, further^ that 
the presence of certain injuries of tbe nature of 
scratches on an aocusea’s bands and deteo- 
tioD of blood colouring matter on bis kurta bad 
pyjama count for little in a country suob ae 
Chliachh tract, particularly when he id a 
carpenter by trade and tbe other evidence of 
murder against him is very weak FAIZ 
ULLAH V Crown, 8 P.W R, 1914, Cr. = S8 P* 
L.R. 1914^15 Cr. L J. 6»22 lod. Gas. ISO. 

(100) —Ss. 24, 25 and 26—See CBIM. PRO. 
Code, 1893, e. 164, 7C.W.N. 345. 

(101) —Ss. 24, 25,26 and 27 - ConfessionSt 
admissibility of under—Cnm, Pro Codecs* 164* 
—When a faot is deposed to as discovered in 
consequence of information received from a 
person accused of an offence in tbe custody of 
a police officer, proof of such faot munt be 
atriotly confined to eo much of the information 
as relates diatitictly to that faot* Police officers 
are clearly prohibited from offering any induce-^ 
ment or threat to the prisoner and eztrao^ 
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eonfessioDO from him, aod 8. 1G4 of th® Grim. 
Pro. Code declare auch ooofeasiooa eo obtained 
to be illegal. If ibo idcntiGcatioo of prisoners 
in police custody ie to bo of any value, it should 
be prompt and cleat and free from suspicious 
oiroum>tauCt8. NGA SAN BWIN V. QUEEN- 
Empress. U.B.R, 1892-1896 Vol I, 83. 
[E.. 11 Cr.LJ.4l=4 lud- Cas. 7&9 = U.B.R. 
1909, Vol, I, Evidence. 3.] 

(102)—Ss. 24, 2£, 26, 27 — Concession to 
za 7 nindars—Promised to save from consequence 
of crime — /nadmissibfe — Confession before 
M.igiatrale—Impression caused by promise to 
save, not removed- Inodmissibiliry ■ Confession 
made when nof under police cusioay and while 
under custody — Admissioihly— S. 27, proviso to 
ss. 24, 26, 26.—D, a person accused of murder, 
made a confession lo some Zamiodars, who 
induced him lo doso by a promise losave him 
from the consequences of bis crime, aod pro¬ 
duced certain ornaments. Ho was ibereafur 
taken into police custody. He made a state¬ 
ment before the police and produced the body 
of the murdered girl. He also made a con¬ 
fessional statement belore the second-class 
Magiairate which he retracted before the Court 
of 6e.-sions : Held, that the zamindars mus. 
be considered as persons in authority, they 
having investigated the oSeoce as if they 
were policemen, and that the confefS'on made 
before them was inadmissible under e. 21of 
the Evidence Act; Held, also, that, there 
being uotbing whatever to show that the im¬ 
pression caused by the promiee of the zamindars 
had been fully removed so a-* to render this 
oonfeaeioD admissible under s> 29. Evidenen Act, 
the confession made to the second class Magis¬ 
trate must also be excluded. 8. 27 of the Act is 
a proviso to s. 24 as well as to ss. 25 and 26. 
When a fact is discovered in consequence of a 
confession which has been Improperly induced, 
or which has been made to a Police ODScer. eo 
much of such oonle^sion as relates to the fact 
discovered will be admissible in evidence, pro 
vided that, at the time the confession was made, 
the aocueed was in police custody, but not 
otherwise. (31 A. 522 P.B., Appr.) Beld, tbore- 
fore, that what O slated before the zamindars 
about the production of the ornaments is not 
admissible in evidence as he was not then in 
police custody, and that what he stated about 
the production of the body is admissible 
because he was then in police custody. IMPB- 

BATOR V Dabud, 4 S.L.R. 209=S lod. Cai. 
718 = 12 Cr. L.J. 119. 

(103)-Ss. -24. 25, 26, 27 -Gen<ro/ ru/e— 
Exception contained in s. 27—Scope and extent 
of the exception-Place of murder— ^atement 
by flcfiistd relating to discovery of—When not 
admiisibU in rtii^nce. —Where the accused 
stated to the Police • I will point out the spot 
where I commitiod the murder ’ and thereafter 
be conducted the police to a spot where the 
esrih wee fouod saturated with blood. Held, 
tbat tbe words ‘where 1 committed tbe murder 
did DOt in themselves distinctly relate to tbe 
dMovsry of tbat spot and tbat tbs words were 
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not admissible in evidence against tbe acoused. 
Tbe exception contained in s. 27 of ibe 
Evidence Act to the general rule must be very 
strictly confined within its Icgitimafo limits, 
Tar.a Singh v, crown, ii P.R-1913. cr. 
(3 B. 17. 11 B.H.C. 242, lO B. 597. 12 M. 153, 
13 P.W R. 1913, Cr.. B.) 

(104) —Ss. 24. 25. 26, 27 and ‘.8-S. 27 nof a' 

proviso to s. 24— Confession made by illegal 
inducement.—8- 24 of the Aoi coutains an abso¬ 
lute rule which is not afleoted by the proviso, 
made for a diSerenl purpose in s. 27. When 
the Legislature wished to make an exception to 
the abs'ilule rule, it did so by a separate section, 
namely 3 28, which declares under what 

oircumstauces a confession rendered irrelevant 
by s. 24, may become relevant. Statiments 
that aro irrelevant under one section of the Act 
may be relevant under some other reotion of the 
Act. No confes«ion made under inducement, 
threat or promise can be relevant, except in tbe 
circumsfarces provided for by s. 28. KING- 

Emperor v. Nga PO min. 2 L B.R, 168. 
(8 W-R. 13. Cr-. 3 B. 12, 4 A. 198, 6 A. 609, 14 
B. 260, R.) [F., U.B.R. 1909, Evidence, p. 3 ] 

(105) -Ss. 24. 25, 26, 27. 28 —Con/ession 
causea by illegal inducement —Held, that a 
confession caused by iihgal inducement is 
irrelevant under s. 24, Evidence Act, and tbe 
question of its truth is immaterial, and tbat 
8 . 27 is not a proviso to s. 24. NO.A SANYA v. 
King-Emperor. U B R. 1909, 1st Qi*.. Evi¬ 
dence 3 = 11 Cr. L.J-41=4 Ind. Cai. 739. (2 
L.B.R. 168, U.B.R. 1892—1896. Vol I. S3, F.) 

(106) —Ss. 24. 26 and 2T—AdmmihUUy of 

confession- Corroboration.— k coatesaion to be 

admitted at all in evidence must be proved to 
have been made voluntarily ; anA, when it is 
admitted in evidence, it has to be dealt with 
like any other piece of evidence aod aoted on 
only if‘it be believed to be true. QUEEN- 
EMPRESS V, Balya Dagdu, Rat. Uo. Cr, G. 
992 = 0r. Rg. 3 of 1898. 

(107) -Ss. 24, 25, 27—Co«/Msion lo be free 
from corrupt influences. —Confessions, to be of 
value as evidence, should be free from reason¬ 
able BUspicioD of corrupt ioflaeaoes. and also 
require some kind of extrioeio oorrob'^ration. 
NOA8 HWBTAT v. QUBEN-EuPRESS, U.B.R, 
1897—1901. Yol. I. 132. 

(108) - Ss. 24 and 27 — Confession — Facts 
deposed as - discovered in consequence —ddmi.'st- 
bility—DacoUy and burial—Trial partly with 
aid of Jury—No necessity. —Conleesiun (our 
days after the ofience aod tbe fact of the aooused 
pointiog out tbe place of tbe burial of tbe body 
are admissible in evidence- In a oaee of daooity 
aod burial of tbe corpse, tbe SeaeioDB Judge 
need not have tried it partly with tbe aid of the 
jury. NAOAMUTHU KAVUNDAN V. EMPBBOR, 
1911. 2H.W N 197-12 Cr. L J. 488-12 lad. 
Cat. 96. (22 M. 15, F.) 

(109) —Ss. 34. 80. 183—Confrsiton not rsfe* 
vent against the maker whether relevant against 
a eo~aecuui—Slalement—Confession— Aeeom- 
pliee .— A house was broken into at night and 
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certain property atoleo. Dariog (be police 
investigation, one K stated that be and U bad 
committed the burglary. On search some 
stolen property was recovered from U’e posses* 
eion. U alooe was sent up for (rial and K 
appeared as a witness for the prosecution* K 
in bis evidence gave (he same story, implicat* 
ing bimself and U. On this the Magistrate 
transferred K from tbe witness box to the dock, 
and trying them pintiy convicted both of them. 
It svas found on appeal that K*s statement, 
which amounted to a confession, bad been indU' 
ced :n one of the manners specified in s. 94 of 
tbe Evidence Act. Held, that as K's confes¬ 
sion could not be used against bimself, as 
being irrelevant under s. 94 of the Evidence 
Act. it could not be taken into cousidecation 
against U a co*accused. Held, abo, that K 
was not HD accused person when he made bis 
statement as a witness before the Magistrate, 
but K was an accused person with U wbeu bis 
statement was used against both, and conse- 
queotly it was a confession. Held, further, 
that, as an accomplice is a witness and not ao 
accused person, s. 133 of tbe Evidence Act did 
not aSect the quesMoo in tbe case KMPEROB 
V. UMDA, 166 P.L.R 1911 >10 Ind. Cas. 340 
«9 P R. 1911. Ce.»22 P.W.R. 1911. Cr.»l2 
Cr. L.J. 267. 

(110) —8s. 24, 133—CRIM. PRO* CODE, 
1893, b. 337, 5 C.L J. 294 = 5 Ct. L J. 142. 

(111) -Se. 94 and l67-Se«BOM. ACT IV OP 
1902, s. 63. 9 Bom. L.R. 789, F.B. “6 Cr.L-J. 
164 = 2 M L.T. 414 = 32 B. 111. 

(112) —S. 26—Confession made before an 
investigating police o^cer.—Where a confession 
was made before an investigating police officer, 
who joined ibe prosecutor in questioning tbe 
accused, it should in fact be held to have been 
made to a police officer, though actually taken 
down by tbe prosecutor, and it is henoe inad¬ 
missible under s. 25, Evidence Aot« EMPRESS 
V. Banko BIHARI, 10 C.P.L.R, Cr. 16. 

( 113 ) —25—Confession to a village headman 

—Act II of 1880 (Burma Rural Policel and 
Lower Burma Village Act, 1089. — A confession 
to a village beadman or appointed under 

the Burma Rural Police Act. is inadmissible 
under s. 95 of the Evidence Act. Lu BEI^l v, 
QUEBN-EmfbESS, L.B.R 1872—1892. 479. 

( 114 ) —S. 25 —Confession to village headman, 
—6. 95 of the Act does not forbid tbe proving in 
evidence of a confeesioo made to a ywathugyi 
or village headman under the Lower Burma 
Village Act, 1889. CROWN v. NGA Po HLA- 
ING, 1 L B.R 65. (L.B.R. 1893-1900, 22, 
Dies) 

(115) —S- 25—Loioer Burma Village Act— 
Ten^hous9 gaung is o police officer—Admission to 
him inadmissible, —A tea-house gaung appoint' 
ed udder the Lower Burma Village Act, 1889, is 
A police officer within tbe meaning of e. 26 of 
the EvidenaC Ant, and an. admission to him of 
(he accused’s guilt is iixadznle8tbl.e in evidence 
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under (he section. PO BIN v. KING-EmFEROR, 

3 L B.R. 283 = 5 Cr. L.J. 421. (1 L.B.R. 65, 

R ) 

(116) —S* 25Stalement volunlarilu made to 
a police officer by accused, not in cusfodp, not 
aamissible—Police officer's evidence as to con¬ 
duct and condition o/ the accused while making 
tbe siatementi admissible.—A petion, wbo bad 
committed a murder, voluntarily went to a 
police station, and made a statement to a police 
effioer that he bad done the deed, and that (be 
iQStrameot of murder whs in a place named, 
lie was subsequently arrested : Held, (bat the 
statement was a confession and was not admissi¬ 
ble under s. 25 of the Evidence Act. Evidence 
of tbe police officer, however, was admissible to 
prove the conduct and condition of the murderer 
at tbe time when tbe statement was made, 
Rex V. Sheikh Taleb, lOC.L.J 13 = 10 Cr, 
L.J. 193 = 2 lad. Cas. 951. 

( 117 ) —S. 25-Con/ession to Police Officers— 
Aamxssion amounimg to confession —Admissi¬ 
bility—Admissions made by a person be/ore he 
was accused o/ an offence—Admissibility against 
co-accustd^ Adnitssxbxlity tn/avour of co-accused, 
— A was convicted on tbe evidence of two Ex¬ 
cise Sub-Inspectors, who stated that he oSered 
them Rs. 10 per brill of opium as a bribe to let 
him land unmolested a large quantity of illicit 
opium from tbe steamer Kattoria. These Excise 
Officers had beoD also enrolled as Police Officers, 
Bela, that the alleged oSer by the accused 
amounted to an admission (hat be had a large 
quantity of contraband opium in bis possession 
and, being ao admi^tsion of ao ofience under 
tbe Opium Act, amounted to a conlessioo aod 
was thus inadmissible under s. 25 of the Evi* 
dence Act, Tbe test which has to be applied 
in decidiug whether s. 25. Evidence Act applies, 
is tbe position of tbep'^rson at the time when it 
is proposed to prove the admission not his posi* 
tioQ at tbe time when he is alleged to have 
made It. A coofesaioD, therefore, made to a 
Police Officer by a person when be is not 
accused of any ofience is inadmissible in evi¬ 
dence against him when be is accused of an 
offence. A confession made by an accused 
person to a Police Officer might be admissible 
in favour of a co-acoubod but not against him, 
SAN Paw AUNG v. EMPEROR. 13 Cr. L.J. 
465=15 Ind. Cas. 305=5 Bur. L.T. 92. 

(118) — S. 25— First report, statement in. made 
by complainant —^dmissibilif^ in evidence — 
Chaukidats—Police Officers — Confession made 
(0 some, person in presence of Police Officers* ad¬ 
missibility of—Admission ol offence just after 
commission, effect of—Presumption.^ Aoy state¬ 
ment made by a complainant in his first report 
at the Police Station is not admissible as proof 
of tbe facts therein mentioned, and cannot be 
used as evidence against the accused in his trial. 
Village C^ati^'idars are Police Officers within 
the meaning of s* 25 of tbe Evidence Aot« An 
accused's confession to some persooi although 
made in tbe presence of a Police Offioeic ^ 
nevertheless admissible in evidence. Where iV 
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ii satisfactorily proved tbat, imcnsdiataly after 
the oommissioQ of aa of!dQoe,tbd aoousod toide 
a statement incritfilnatiog bicDself, the pasoQ* 
able iofereDoe from suoh a statement, to the 
absence of any rebaittog evideoce, is that the 
statement is a true represaotatioD of the actual 
facts Dal v. Emperor, 16 Cf. L,J. 62=26 
lod. Cas» 654. 

(119) —S. 25—Con^^sion—PoUce, confession 
rmde to^Co^occused^ admtssi6i/if|/ o/ ccnft»sno« 
n^atns^ — Tbe confession made to a police officer 
by au accused is not admissible against him 
under s 25, Evidence Act, a f ortiori it is iu* 
admissible against a co*accused. EMPHROR v. 
HaRISINGB QANrATSINGH. 12 Bom. L,R. 899 
a8 lad.Ga9.622 = ll Cr. L.J. 690. (2 B 6i. i? ) 

(120) —S 25-S^«CRIM pro. code, 1898, 
161. 27 C. 295-1 C.W.N. 149. 

( 121 ) —3. 25 “Confession made to a private 
person in tbe presence of the Police—<Vdajissi- 

biijty_g.g Cam. Pro. code, ss. 437, 
517,37 P.W.R 1913, Cr. = 320 P.L.R. 1913 = 
21 Ind. Cas. 590 = 14 Cr. L.J.596. 

(1J2)—a. 25—See PARDON, 10 P R. 1895, 
Cr. 

(123) —S, 25—One accused can prove on bis 
own behalf a co accused's confession to a police 
officer—See PENAL CODE, ss. 241, 213, 12 Cr. 

' LJ. 79 = 9 lod. 0 a8. 449. 

(124) -S. 25—See SECURITY FOR GOOD 
Behaviour, 3 N.L.R. 5i*5Cc. L.J. 434. 

(126) ^8. 25—See Nos. 32, 33, 7C, 93 to 
107, supra and No. 169, in/r t, 

(126)—Ss 25, i^—SiaUmenti made by accused 
tc police constable, not amounting to admission 
0 / gutZt.—A statement made by tbe accused to 
the police, which does not amount directly or 
indirectly to an admissioo of any orimioatiog 
oiroumstance. is admissible in evidence ; hence, 
where the accused was found carrying away a 
box at night and, when asked by a poli^semao 
on duty about the ownership of the box, stated 
that it belonged to him, the statement was held 
admissible against him in a trial for theft of 
the box. EMPEROR v. MAHOMED. 5 Bom L. 
R 312. [fi.. 37 0. 467 = 11 Or. L.J. 453 = 7 
Ind. Cae. 359,12 Cr. L.J 60 = 9 lod. Oas. 1181 
= 6 N.L.R 180. 14 Cr. L J. 254 = 19 lud. Cas. 
603 = 6 8.L.R. 143 ] 

( 127 ) _ 5 s, 26 and 26 —Concession made to 

ohowkidar—Con/MSion to a Magistrate su5^- 

quently retracted — Bengal Acf, I of 189** 
{Village ohowkidaral — Village ohowkidar, 
iohettur a police officer.^ Where a person, 
charged with murderi m^de a confeesion, while 
in the custody of a cbotofcicidr, in tbe prewooe 
of another person, who was considered by the 
Judge not to be a satisfactory witness, and the 
aocneed, a few hoars later, made also a oon- 
leeeion. to the Magietrate which 
onently retr^oted, held, that, although it would 
not he eafe to act up do the oooles^ioo made to 
the chowkidar, the eeco&d ccoleseico to the 
MagUtcate was, oodar the circomsUDoee of 
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the case, reliable. A chowkidar^ altbough be 
is not a police officer under Act V of 1861. is 
one under Reg. XXof 1817 and Act I of 1872, 
and a confession made to him is inadmissible. 

Empress v. Indba Chunder pal, 2 C.W.N, 
637. (2 C.W.N. 71, Diss ) 

(1281—Ss. 25 and 26—diwission by first ac¬ 
cused ^S^cond accused questioned on inlorma* 
lion given by first accused—Recovery of stolen 
property from second accused.—The only evi¬ 
dence against the first accused was that, in 
cousequeoce of informAtion given by him, tbe 
second accused was questioned and tbe stolen 
property was produced. Tbe Grst accused was 
also said to have admitted tbe theft before the 
police. Held, that tbe evidence was too in* 
sufficient to justify tbe c.)oviction of the first 
accused for tbsft. The ooofesaioa was irrele¬ 
vant. as it did not lead directly to the recovery 
of tb^ property. In re IPPARI RlMALINGAM, 
3 M L T. 333 = 7 Cr. L J. 398. 


(129)—Si. 25, -Explanatory statement by 
the accused to the Polxce—ddmxssibiiity in evi- 
den:e — Indian Penal Cadu s. 403 - The term 
*giv/s information/ meviing .—An expUnation 
oSered to the police by tbe accused in order to 
exculpate tbemielves is admissible in evidence, 
akbougb such explanation was subsequently 
U 9 ed agaiost the accused to show guilty know¬ 
ledge. (6 B. 34, 14 B. 260, 5 Bom. L. B. 312, 
<?.) Tbe expression ‘gives information* found in 
s 203. I.P-0., means •volunteer'! information.* 
CrO%VN V. AKRTIAR wnind SaNWAN, 6 8 L.R. 

143 = 14 Cr. L J. 252=19 Ud. Cae 503. (20 
W.R. 66aDd5 8.LR 174, 179, R.) 


(130) —Ss. 25, 26—Pofire officer--Meaning 
Con/eysion before French Police officer--Inad^ 
missibility oA—Tbe words ' Police clfioers . in 
8^. 25 and 26 of the Evidence Act include aUo 
Foreign Police Officers. <1 C. 207. 22 B. 235, F.) 
A confession made to a Police officer in French 
Territory is inadmissible in evidence. PUBLIC 
Prosecutor v. veeraraohava Pillai, 
11 M L T. 407 = 15 Ind. Cas. 800 = 13 Cr L.J. 
628. 

( 131 ) — 25 . 26 —Accused person in laifor's 

custody —Statement made in the presence of 
police—Admissibility in evidence.—A. confeseion 
contained in a atatement made by an accused 
person to a stranger in the presence of a Polioe 
Officer while he wis lo the custody of a jailor 
does not fall wirhin the purview of s. 25 or 
8. 26 of tbe Evidence Act. and is admiSMble 
in evidence. NADIR v. CROWN, 8 P.R. 
1914, Cr. = 2l4 P.L.R. 19l4=l9 Cr. L.J. 4B0=» 
24 lad. Cm. S68. (20 B. 796. B.l 


132) -8s. 25 and 26—5w POLICE OPFIOBB, 
. 207 = 26 W.R. Or. 36. 

133) —S». 25. 26. 27—Sto(«»nenl« ntide by 
us-.d to poli‘:*^Admii»xb\tity in evidence.— 
a case in which three persons B. 

rgel with tbe murder ol jjjta-'flT^he 
owing etatements m^br^ 
'flnDteodootoatJi»-day next to fne^^M%ha 
rtanoa, PBt neitbee 

,»,V ..... 
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oE tho other two accused was suspected of 
having bad any baod iq tbe murder^ and was 
net then under arrest, weresouebo to be given 
in evidence for the proseoution. Of tbeve» 
some were held to be admUsibie* and others 
inadmiv^Pible The Police Supermtendent 
deposed that the following took place in answer 
to bis questinn whether T had setn H the previ* 
ous day. T remained silent, and on my 
repeating the quesiico. be said H bad come to 
the premises (where H was alleged to have 
been murderedj on the day of the occurrence.'* 
Btldy that evidence ol this statement of the 
accused was admissible. The Police Superioten* 
dent then proceeded to deposetbai he went with 
T into a godown, and on uliing T to empty bis 
boT, T produced a Bengalee biil (which it was 
alleged H bad taken with him to the place 
where be was alleged to have been murdered, 
fer Lho purpose of payment of moneys due to 
him from M> and stated'*Sir, 1 have some- 
thing to give you. M gave me this paper 
yesterday evening to keep for him.'* Held, 
that the statement was admissible in evidence 
as it was perfectly ionocuous. Toe luciber 
statement. that the deceased H bad called the 
previous day, was taken with cholera, was 
purged three times, after which a dispute arose 
regarding the Bengalee bill; that M bad abused 
M's wife, on which M bad given H a pu^h in 
the throat when H fell backwards acid became 
insensible ; that they tried to get a box and to 
put the corpse into the box ; that as the body 
was too big, they bad to tie the body to make 
it fit into the box; that they then put the lid 
after placing a sheet on the body; that they 
lowered the box with a gunny and tboo fUd it 
up With a rope ; that they left ihe box till 
evening ; and that, at 6 P M. M got a cooly and 
had the box removed," was held to be inadmis¬ 
sible. Queen Empress v. Mbhkr ali 
MULLICK, 18 C. 889. [F., 5 L.B.R. l3l=4 

Ind. Gas. 1028 = 11 Gr. L J. 153; 37 C. 467 = 

14 C.W.N, 1111=7 Ind. Cas. 369=11 Gr. L.J. 
453, L.B R 1893 —19C0. 42.] 

(134) —5s. 25, 26 and 27 —Con/essfons by 
accused whtU %n custody of foUce. —A witness 
ought not to be allowed to describe a ' canfes- 
sion * made by the accused, if the fact was 
deposed to as discovered in consequence of 
toformattoo received from the accufied while in 
the custody of the police. QUEEN*Eupress v. 
BHAGWANDIN, S.C. 8i, Oudh. 

(136)—Ss. 25, 26, 27, 30— Confession—Plea of 
guilfy^When it can be withdrawn — Incrxyninat^ 
ing made \n Poi'Ce custody and te/ore 

Magistrate^Aiinxi$:>ibxiiiy against ihe maker and 
accused iointly iried^Cunng defective statement 
With regard to the provisions of s. 364, Grim, 
Pro, Code.—Held, by the Full Bench that : — 
An answer to the following efiect to a charge 
under s, 376, Penal Code, constitutes a plea of 
guilty. 1 did not commit xape, I only held 
the lady's bands." Bui, when the accused at 
the time of making such a statement, is enfee¬ 
bled by illness and is undeteDded, withdrawal 
of the plea can be allowed if the accused wiabee 
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to withdraw it. No part of a orimioating state* 
ment whether amounting to a confessioo or 
not, written by ao accused person himself while 
in Police custody, is admissible either agsicst 
him or against tbe person jointly tried with 
him. unless it has lod to the discovery of any 
fact wiibin the terms of s. 27, Evidence Aot« 
A deposition (n^t amounting to a confessioD) of 
a pere^OD recorded on solemn affirmation by a 
Magistrate is admissible against tbe deponent 
only but not against tbe person jointly tried 
with him. A statement made by an accused 
person before a Magistrate who subsequently 
commits him to tbe Court of Session must be 
recorded in tbe form prescribed by s. 364. Crimt 
Pro. Code, but any defect therein can be cured 
by proving it by the evidence of tbe Magistrate 
recording tbe same. A confession of an accused 
is not admissible under 8. 30, Evidence Act, 
against a co-accused| if tbe former ie convicted 
OD bis own plea of guilty. CROWN v> SHULD- 
HAM. 4» P.W.R, 1914, Cr.. F B, (5 C. 954. 5 
A. 253, R.) 

(136)—Ss. 25, 26, 114, ill. (6), 133. 157-Lef- 
ters Patent—CIs, 22, 24, 25 a^ d 26, scope of— 
Indian Criminal Laxo Amendment Act, — 
T»ial thereunder, subject to cU 26. Letters 
Patent—Points not raised in Advocate GeneraVs 
ceriiHcale not alhwed to be argued at the hearing 
—Crtm. Pro. Code, 5. 162 —Orai evidence of 
statement to a Police officer under s. 16i, admis* 
si^'te — Evidence Aci—Ss. 95, 114, iB- (5)» 
133 anJ ibl—Evidence of accomplices and 
presumption of untruslworthiness—WhOier 
corroboration necessary—Extent and naiwe of 
corroboration^Former staUments of accomplices 
whether they legally amount to corroboration— 
Leg illy competent to inv^sfiga'e" in s 167, 
Indim Ev dynce Act. meaning o/—Con/essicn, 
meaning of—Whether approver witness' state- 
ment to police offic-it incriminating hxmsflj and 
the accused inadmtsstbfe under s. 25, Evidence 
Act.—Tbe Indian Crimioal Law AmoDdment 
Act of 190S does not lay down complete rules of 
procedure. Tbe ordinary procedure has to be 
followed except in so far as it is modified by 
the Act. There U nothing in the Act to modify 
tbe ordinary procedure with respect to tbe 
power of tbe High Court under cl. 26. Letters 
P<Atent, to. review on the Advocate-General's 
certificate in every case mootioned in cl- 25 of 
tbe Letters Patent, i.e., in "any crimioal trial 
befocb the Courts of original criminal jurisdio- 
tioD which may be oonstituted by one or more 
Judges of tbe High Court." The present (rial 
satisfies these conditions and is therefore open 
to review ou a certificate granted by the 
Advocate-General. At tbe hearing of a review 
under cl 26, Letters Patent, it is not open to 
tbe accused to argue any question of law not 
raised in the certificate of the Advocate-Gene* 
ral. Cl. 26 of tbe Letters Patent does not open 
up tbe whole case as though on appeal* Oral 
evidence of a statement made to a Police officer 
under s, 162 of the Grim. Pro. Code, andredo^ 
ed by him to writing, may be given, though 
the writing itself may not be ua^ in esidenco* 
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Evidence Act (I of 1872)—continued. 


(fifth point in the certificate). First point in 
the oerlifioftte :— Denson, J., li'alJis, J> and 
iliiirr, J.—There is nothing in the ill, (6) 
to B. 114. Evidence Aot, which overrides, or 
renders nugatory, the plain and explicit deola' 
ration ooniaioed in s. 13.3, or which requires 
us to hold that the evidence of an acoomplioe 
must always, and in all circumstances, be re¬ 
garded as unworthy of credit unless it is corro¬ 
borated in material particulars, or which re¬ 
quires us to hold that it is not open to the 
Court to aot on suoh evidence, even when the 
Court believes it to be perfectly true. It is 
impossible conaistently with the Indian Evi¬ 
dence Aot to hold that, as a matter of law, the 
presumption must be raised and rebutted by 
speoial circum'tanoPB or by corroboration. 
A.bdu.r J-—My conclusion is that it 

is well-esiablished law that, except in eircum- 
Btaooes of an especial nature, it is the duty of 
the Court to raise the presumption that accom¬ 
plices' evidence is unworthy of credit as against 
the accused persons, unless it is corroborated in 
material particulars, and the failure of the 
Judge to direct the jury to that (fleet is an 
error in law. It will none the lees in my 
opinion be an error in law if the trial was held 
without a jury and the Judge or the M^gis'rate 
misdirected bimsolf on this point and treated 
an accomplice's evidence like that of any other 
wifness. I do not perceive any principle <mi 
which the two cases may be dislinguisbed. 
Tbe next proposition which is also well re¬ 
cognized is that, if there are any special cit^ 
ouiBStaDnea which would jufllify ft disrecft^d of 
this role, those ciroumstaDcea, in a trial by a 
jury, must be clearly set out in tbe directions 
of the Judge, and the appellate Court is en*i- 
tied to consider as a matter of law whether 
those eireumatanoes are suoh as to justify the 
exceptional treatment. If. in tbe opinion of 
tbe appellate Court, the facts lo this ooooeo- 
tinn are such that they in no sense negative 
the danger of acting upon the uncorroborated 
testimony of the accomplice, but tbe Judge told 
tbe jury olberwiee, tbe vsrdiob must be set 
BBidd AS beinR dus to aa error in law > if tho 
epooial facts, however, are such as may reason- 
ably bs considered to take the case out of the 
rule even though it is possible to bold a difler- 
ent view, the verdict cannot be interfered 
with by a Court of error. A similar rule would 
hold good in eases tried by a Judge alon© • 
Sandaia Iyer, J.-Tbere can be no doubt 
that 6.114 should bo read along with s. 
in order to determine tbe manner ‘o® 

testimony of an acoomplioe should be dealt 
with before basiog the oonviotioo on h«9 ©«- 
denca alone. It ie impossible to hold that the 
Ooart ie in all oases bound to make a presump, 
tioo of uotrustworthinese without regard to 
the particular facts and circumstances of each 
case ; for in that case the legislature would 
have said that the Court shall pMBum© JJ® 
untrastwoetbiness of an aocomplioe. But the 
Judge is of course bound to exercise his ]ad>oial 

dUoretion to presume or not P/®®°f“® ‘P® 
wHtastworthiuesa of un aooomphce in a judioiai 


and legal manner. On an appeal from bis 
deciRioQ it would be open to tbo Court of appeal 
to coneider whether be was right or wrong in 
Dot making tbe presumptioD in tbe oirouoie* 
tanccs* If tbe qaestinn be whether there ie an 
error of law in bis judgment, the Court is en* 
titled to consider whether tbe rule embodied ia 
e. 114 was present to his mind and whether he 
exorcised bis discretion after considering the 
materials on record. If be has not m^de the 
presumption and has given no reasons for not 
doing so, it would be open to tbe Court of 
review or revision to arrive at tbe conclusion 
that tbe discretion has m t been exetoised Id a 
legal manner. It would be right to require 
that a Judge should ordinarily presume tbe 
UDtrustwortbiDess of accomplices. But I would 
not put it as suggested in tbe Advocate^Gcue* 
ral’e certidcate that it should bo made iu all 
casts and that tbe conviction without inde'* 
pendent corroboration could be sustained only 
where tbe presumpMoo is rebutted by special 
oircumstaDce*^. Second oointin i he certificate: — 
Benson, J., Walhs, J-, and Miller, J. —The 
f irmer statements of aocomolices are legally 
admissible to corroborate their testimony at tbe 
trial, and may be considered for what they are 
worth, though tbe weight to be attached to 
them depends entirely on the facts of each case* 
The express rule of Uw stated in e. 157. Evi* 
deoce Act» cannot be limited by a maxim 
embodied in illi fb} to 8. 114 of that 
Act, which ie not of universal application. 
Abdur Rahim. J.^Ae a general rule the 
previous staiemente of an accomplice do not 
legally amount to eucb corroboration as is 
required to rebut tbe presumption as to tbe 
unreliability of an aocompUce'e evidence. 
Suniara Iyer, J.—Tbe previous BiatemeDta 
of ao accomplice canuot legally amount to 
corroboration witbio tbe meaning of ill* 
(6) to 6. 114, Evidence Act. The question 
whether it is admissible to all ae corroborative 
evidence under s. 167 for any other purpose 
13 not free from doubt. The ea^er rule in 
my opinioo would be to hold that s* 114* 
ill. {b\ requires tbe rejection of tbe previous 
statement altogether. I am clear that at any 
rate it cannot be relied on as corroborative evi¬ 
dence of truth of tbe etatemente made by him 
at tbe trial. Third point in the certificate 
Benson, J.. Wallts, and Milltr, J.—Polios 
Inspector, Veeraraghava Iyer was an oflBcer 
** legally competent to investigate the fact 
under s. 187, Evidence Aot, and therefore the 
Btatemoots made to him by the approvers are 
admissible under that seoiioQ Abdut Rakim, J. 
and S'tndara lyft, J —Inspector Veeraraghava 
Iyer was not ao officer legally entitled to investi¬ 
gate tbe fact of conspiracy witbio the meaning 
of s. 157* Evidence Aot. Therefore the state¬ 
ments made to him by tbe approvers are 
inadniissibla in evidence. Foorib pomi in the 
certificate: Benson, WalUs^ Jr and Sundara 
jyff^ J ,—The Btatements of the approvers to the 
Police Inspector are inadmissible by reason of 
tbe provisions of s. 86, Evtdsooe Aol. Miller, J. 
and Abdut Rahim, s. 96 of tbe Evidence 
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Act sppiiefi only to the proof of a confession as 
agairiHi bis cocker, so it should be held that 

B. -25 has a similar scope; and both these 
sections were intended to prevoot the use, as 
cviciouce against the maker, ofconfessiona made 
aciuiiDy or in eSeut to Police officers. 8- 25. 
Evidence Act. was not coocerned with the 
slHtcmonts of witnesses. MUTHUKUUaBA- 
SWAWI PlLLAl V. EMl’EROU, 1912 M-W.N. 
549^12 U L r. 1 = 13 Cp. L J. 352 = i 4 lod. 
Caa. 896 = 35 E. 397. 

(137) —Sa. 25, 27—Pointing out places where 
stolen articles were concealed—ff evidence of 
RUilt—See PENAL CODE, ss. 39-2, 411. 396. 16 

C. W.N. 238. 13 Ind. Caa. 783=13Cr.L. J. 127. 

(138) ~Ss, 25, 30. lU (if's.), 133, 157—Appro¬ 
ver's evidence—Necessity foe ccrroboratiou— 
Kind of corroboration required—Admissibility 
of previous statements to Police Inspector- 
Corroborative value of such statement— See 
PENAL CODE, s. 123-A. 1912 II.W N. 207= 13 
Or. L.J 305 = 22 M.L.J 490=11 M.L.T. 1 = 35 
M. 247 = 14 Ind. Cas. 849. 

(139) —Ss. 25,33—Sfafemenfs vi-ide by accus¬ 
ed fo foltce oJ}ictrs^Admxsnbility in evidence-' 
Exclusion of coyifessxons —iiriiiiissions and can- 
/essions — Disftncfiott between — Exculpatory 
staununls— Statements leading to discovery of 
guilt—Admissibility of —IPifness not found— 
Absence r.ol accounted lor—Previous deposition 
of such witness —Inadmissibility.—Tbe law as 
laid down in s. 25, Evidence Act, does not say 
that all statements made to the police are 
inadmissible, but it excludes only confessions 
made to them : there being a distinction bet¬ 
ween mere admissions and confessions wbioh 
arc statements oiibec directly admitting the 
guilt of the accused or statements which 
suggest the inference that be committed the 
crime with which he is charged. Further, the 
general rule is subject to that which admits 
statements leading to discovery, whether such 
statements amount to a confession or not. 
Statements made by the accused to the police 
pointing out the place where the alleged dacoity 
was committed by others, the place where after 
the dacoity he concealed himself in the paddy 
field, and also the bouges where, he said, he 
went for assistancei may be regarded as infor¬ 
mation leading to discovery or as statements 
made by the accused as part of bis defence. In 
either view ao objection can successfully be 
taken to the admissibility of those statements 
io evidence. Statements made by the accused 
as to what according to bis case actually 
happened or statements exculpating himself 
and put forward by way of defence are also 
admissible, notwithstanding that by other 
evidence it may be shown that they ate in- 
consistent with truth. A useful test as to 
admissibility of statements made to the police 
is to ascertain the purpose to which they are 
put by the prosecution. If the proGecution rely 
on the statement of the accused as being true, 
then they may, and probably iu many cases will 
be found to, amount to coufeasioos. If, on 
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the other band, the statements of the accused 
are relied on oot because of their truth but 
because of their falsity, they are admissible. 
They are io such cases brought forward to 
show what the defence of the accused is, and 
that as the defence is untrue this is a oiroom- 
staoce tending to prove the guilt of the accused. 
Where to a police officer the accused first said 
that the marks on bis dhoti were tobacco stains, 
then be said they were stains of betelnut and 
lastly be said it was blood. Though this state¬ 
ment was of an incriminating character from 
which an inferencs might be drawn as to the 
guilt of Che accused, yet. having regard to the 
fact that tho attack was made at some distance 
from the accused, and that the dhoti might 
have been stained in an attack by others, and 
having regard also to other circumstances 
in the case, held that this statement of the 
accused should be excluded as not being 
admissible in evidence. Where there was no 
satisfactory evidence to prove that a witness 
could not be found, where no warrant said to 
have been issued for the productioo of the wit¬ 
ness was produced and there was no evidence 
on record to sliow that an attempt was made to 
serve the warrant and the person who said that 
a search was made, did not say that be himself 
made the search for witness, held that, under 
these oircumGtances, no sufficient ground nas 
made for the admission of a previous depositiou 
of (bo witness under s. 33, Evidence Act, and 
that such deposition should have been 
excluded from consideratiou. Id order to justify 
the iuference of guilt, the prosecution must 
show that tbe inculpating facts are incompati¬ 
ble with tbe innocence of tbe accused and 
inoapable of explanstiou upon any other 
reasonable hypothesis than that of bis guilt. 
EMPEROR V. KANGA MALI, 41C- 601*15 Cr. 
L. J. 713 = 26 Ind. Cas. 161. 

(140) —Ss. 25, 91—Con/ession to police, of 

having given false information —Ss. 182 and 211, 
I.P,C. —Confession to a police officer of hav¬ 
ing given false information cannot be proved 
against tbe person making it obarged under 
3. 182 or s. ail. Penal Code. QUBEN-EMPRES3 
V. NGA TheT, U.B R. 1897-1901, Yol. 1. 196. 
(U.B.R. 189-2—1896. Vol. I. 24. B.) [F.. ll 

Cr.L.J. 489 = 7 lod. Cas. 46l = U.BR. 1910, 
Cr. P.O. 2; R., 5 Bur. L.T. 92=13 Cr.L.J. 465 
= 15 Ind. Cas. 308.] 

(141) —Ss. 25. 167—Trial by jury—Misdirec¬ 
tion—Improper admission of evidence — Retrial. 
—Three persons were tried jointly for rioting. 
During tbe trial, an information lodged by one 
of them with tbe police was proved, and. in 
his charge to tbe jury, tbe Judge said “ It (the 
information)coQtain8 an admission that all three 
accused persons were present at tbe ocoutrence." 
Held, tbe information was not a confession 
under s. 25 of the Evidence Act, and, as against 
tbe persons other than the informant, it 
amounted to an improper admission of evidenoe 
against them, ” When a case has been tried 
before a jury, and tbe oonviotion has been set 
aside on the groundof misdireotion, the aoeosed: 
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is entitled to have bis case retried b; a jury, 
and, as a matter of procedure and in jostioo to 
the accused, this course should bo adopted/’ 
Acting on this prinoiple, tbe Court declined to 
exercise its powers under s* 167 of tbe Evidence 
Act, and sent tbe case back for rotria]. SHEIKH 
HAi^IR V. Kino-EMPEROR, 11 C L.J. 1301*8 
Ind. Gas. 315*14 C.W.N. 893^ (4 C.W.N. 
676, Rs) 

(142)—S. 2Q^Sl(iiewnt made by accused, 
during temporary absence of police^Police cws- 
fody—“ Magistrate and poUce scope of 

the expressions.—Where a woman charged with 
the murder of her husband was taken into tbe 
custody ot tbe police, a friend of hers also 
accompanying her, and the policeman in charge 
of the woman left her with her friend for the 
purpose of procuring a fresh horse, that 

any confession made to tbe friend accompany* 
ing her, while the policeman was away, would 
not be admissible in evidence, as the prisoner 
should be regarded to have been in the custody 
of the police, notwithstanding tbe temporary 
absence of the policeman, EMPRESS v. LESTER* 
20 B, 168. [«., Rat. Un. Cr. C. S55.] 


(143) —S 26^S(at€ment hy accused--*"Police 
officer or Magistrate ’’—Scope of the expression. 
—Where an accused person is brought to a 
Magistrate for recording a confession, while 
tbe police oflBcor, in whose custody be bad been, 
remained outside ready to capture him if he 
ran away, the accused should he treated as still 
being under police custody. (20 d. 165, R-) 
The words “ police officer and Magistrate,” in 
a. 26 of the Evidence Act, include police officers 
and Magistrate in Native States. QUEEN- 
EMPRESS V. LAKSHMYA bin BHIMA, Rat. Uo. 
Cr. C. 898 *Cr. Rg. 22 of 1896. 

(144) —S 26 —Chowkidar, whether a police 
officer-Qu<xre.--yfbethet » ehowkidar is a 
police nflicer within tbe meaning of 8. 26. 
NA7.IR JHARUDAR V. EMPEROR, 9 C.W.N* 
474 * 2 Cr. L.J. 295. 

(145) —S. 26—Sre ACT 1 OF 1868, a. 1, cl. 13, 
2 M. 5 = 2 Weir 123. 


(146) -8. 26-Sre Nos. 33, 33, 76, 77. 99 to 
105, 126 to 136, supra and No. 169, wfra. 

(147) —Ss. 26 and 27— Statements made by 
accused persons, wh\U in police custody^D%s> 
covery of stolen property by one of them.—Two 
accused persons admitted tbe oBence imputed to 
them to the persons who assisted tbe police m 
the iovestigstion. Tbe first accused acoom- 
panied tbe police and others to his house, where 
certain of tbe stolen property was discovered. 
The second accused was not taken there till 
after tbe discovery. Held, that the conviction 
of the second accused was not sustainable, as an 
admission of the aooused made while in poli^ 
custody, was inadmissible under s* 26 , and the 
admission of the first accused was luadmissible 
against the second noder s. 27. ^ 
EMPBB08 V. JAI SINGH. 12 P.B. MOO, Cfi*- 

P Ii B 1900, 88, Or 10 Ind. Caa, 278*» 
161 P,L*B, 19L1»13 Oc.L.J. 386.] 


Evidence Act (I of 1872}— 

(146)—Ss. 26, 21—Statement by accused that 
he stele properly and that it tmll be found in a 
rubbish heap—Former part—Inadmissibility in 
evidence—Production of property from that placa 
by accused^ Whether latter part of stafement 
relates to discovery —AdmissibiUfp in evidence. 
—An accused person made the following state- 
meats, VIS., that be and another accu?ed stole 
the missing money from a dabbi and that tbe 
stolen money will be found in a heap of rubbish 
close to bis house. Immediately after making 
these statements, be went to that rubbish heap 
in tbe presence of two police constables and of 
witnesses wbo made the search in his house, 
and took out certain coins and metal plates 
similar to tbe one kept in tbe dabbi. Held that, 
on the above facts, tbs accused w.is rightly 
conviefed. Tbe statement that tbe accused 
himself committed tbe offence is not admissible 
in evidence (31 M. 127. B.). But tbe portion of 
tbe statement signifying that the property 
stolen from tbe about which the police, 

were then making an investigation, will be found 
in the rubbish heap, is a statement which is 
distinctly related to the discovery of the stolen 
property and is therefore clearly admissible. 
MaNJUHATHAYA V. KING EMPEROR, 26 M.L. 
J. aS2a>19 Cr. L.J. 533^24 Ind. Cas. 845. (14 
B. 260, F.i 

(liQ)—Ss. 26 and 45 to 51—Confession made 
to a police officer — Recording opinion of police 
officer af evidence .—confession made to a 
police officer, but not in tbe immediate presence 
of a Magistrate, is inadmissible. Recording 
the opinion of a police officer as evidenoe 
regarding tbe points in tbe case under enquiry, 
which he considers to esUblish tbe guilt of the 
accused person is an irregularity. QUEEN- 
EMPRESS v. ALl Bakhsh, a.C. 98, Oudh. 

27—Scope of.—Seld further, that 
s. 27» Evidence Act, is a proviso to the preceding 
sections which deal with what may ot may not 
be proved as against the petsoa making a 
confession. It has nothing whatever to do 
with what may or may not be proved as against 
other persons, when the person who made the 
alleged confession is not himself on his trial 
but is appearing as a witness in tbe case. 

AMtNALiv KING Emperor, IS O C. 309* 

8 lod. Cae. 879 = 11 Or. L.J. 631. 

(151)—5. 21 —Fact not directly discovered 
from information given to the police—Inadmis* 
sibility of such information.—^ fact discovered 
in ceneequenoe of the information which an 
accused person gives the police must be directly 
di"oover^ in consequence of tbe information 
given by the accused to make evidence as to the 
information admissible under s. 27, Evidenoe 
Act- MaDNG THAYA V. QUEEN EMPRESS, 
L.B.R. 1893—1900,363. 

(162)—S. 21 —Confessions to police effieetp- 
when admissible under,—la order that a state* 
ment in tbe nature of a oonfession made by an 
accused person to a police officer at tbe time 
of produoing property may be admissible under 
8. 37, it mnet be information in consequence 
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of wbirh a fact 13 dipcovered and does not 
include an explanatory eiatentent made at the 
time, nr alter discovery, of'be fftot. EMPRESS 
V. (k\NGAUAM SON.^R, 10 C.P L R. Cr 25. 

fl53)—S. 27— Confession — .4ifmisS‘6iZi<j/.— 
Where, in a case of murder, on searching the 
accused's house, an axe was found by the police, 
which the accused then admitltd to the police 
wa;'. the iiisirument with which be committed 
the laurdt-r; held, that the statement was 
inadmissible in evidence under s. 27 of the 
Evidence Act and that the fact discovered by 
such a statement must be a material thing, and 
not a mere mental state induced in another 
person by that ptalement EMPEROR v. 
CHAITU Gahera. 16 C.P.L.R, 122. (lO C.P. 
L.R 76, F.) 

054) —S. 27—Cri»i. Pro. Code (1882), 
S9. 380 rtrtd 408—Sfofemenf by accused in pol ce 
cusl'dy ■ Aipeal .— Held, that under s. 408, 
Criin. Pro. Code, 1882. an appeal against a 
sentence passed by a District Magistrate exer¬ 
cising powers under s. 30, Crim. Pro. Code, 
lay to ibe Chief Court, in a case in which the 
District Magistrate passed a sentence against 
any of the accused, wbiob was subject to tbs 
confirmation of the Court of Session. Held, 
also, that s. 27. Evidence Act. does not permit 
statements made by an accused person, while 
in police custody, to be proved, when he gave 
DO clue which led to the discovery of the stolen 
property. QUEBN-EUPBBSS v. JAI SiNOH, 
P.L.R 1900. Cr. p. 56 = 12 P R, 1900. Cr. 

( 1 .^ 5 )—s. 27 —Information io police—Admis- 
sibtlitp —Where the police were enabled to go 
to a place whore stolen property was discovered 
on account of certain information given by the 
accused h id, that so much of the information 
as related lo the facts discovered could be proved 
Dotwitbslandiogthat the information wa« given 
while the Hccu^ed was in police custody. GaNOU 
v-E mpress, 30 P-R. 1889, Cr. [R., 28 P.R. 
1894, Cc.j 

(156)—5- 21 —Statements by prisoner under 
police custody —The provision in s. 27 of the 
Evidence Act for the admission of a certain 
class of statements made by prisoners while 
under police custody, is an exception to the 
general rule excluding all statements made 
while in suoh custody, and as such, its opera¬ 
tion mui^t be confined to only such statements 
as properly fall within the description therein 
given. If they amount to confessions, they 
ought to be excluded. REQ. v JORA KASJI, 
11 B.H C. 242 [R.. 3 B. 12, 6 0. 530 = 7 C. 
L R. 541. 4 A. 198. 6 A. 600. F B.. 10 B 595, 
Bat. Un. Cr. 0. 285. 12 M 153. 14 B- 260. 
F. B , Rat Un. Cr. 0. 829. 833. 952, L.B.R. 
1893—1900, 363.] 

I 

(J 57 )—g 27^ Discovery of property bp accused 
after inducement by police The pointing 

out ot the jewels of a child, with whose murder 
the accused was charged, after an mduoement 
.improperly held out to her by a oonstabloi wae 


EYideDce Act (I of 1872) — continued. 

held to be a relevant fact, legally admissible in 
evidence. In re VemuladA JaNAKI, 2 Weir 
736. 

(158)—S. 27—Con/e53ion—iccusrd pointing 
out stolen property conce 2 led in a pond.—The 
aci^ueed pointed out the place in the pood 
whence tbe bundle of stolen ornameDts was 
recovered* Tbe prosecutiou alleged that the 
accused bad said to tbe police that be bad 
buried the things in tbe pond. Held, that the 
Biatement of tUe accused was inadmissible in 
evidence- K'KA SiNGH v. THE KING EM¬ 
PEROR, 158 P.L R. 1908^21 P.W.R. 1908, Cr. 
= 8 Cr L J. 460. 

^I 59 i— s. 27— Properly discovered inconse¬ 
quence of uiformation—^Indian Penal Codecs. 395 
— Dacoily—Cash — Identification—Number of 
mtn concerned~~Severity of seyiiey^ce —Cash 
is generally incapable of ideuii&catioa; but 
tbe coinoideDCC that each and every one of 
a number of accused was found in possession 
of a considerable sum in casb* along with other 
things which wore undoubtedly stolen from 
the complainant, and that a very Urge sum in 
cash was .actually taken away by the daooits, 
and that tbe accused oao give no satisfactory 
account as to bow they came to be in posses* 
sioD of so much cash, leads to the inevitable 
conclusion that tbe cash also formed tbe sub* 
jectof tbe dacoity. As regarde tbe discrepancy 
between tbe number of men alleged by tbe 
complainant to have aotoaUy entered tbe house . 
and tbe number of men oonceroed in the 
dacoity, it must be assumed tbat there must 
have been many more deceits than those who 
aotually entered tbe bouse, Guard is always 
kept outside to prevent surprise and keep away 
any vilUger who may attempt to interfere* 
Having regard to tbe wording of s. 27. Evidence 
Act, tbe admission by the accused tbat their 
share of the proceeds of the dacoity would 
be found with men whom they named, can bs 
legally proved against them. In awarding 
punisbment, two matters are to be oonsidered : 
—(1) Wbat punishment does tbe individual 
deserve having regard to the gravity of his 
oSence* (2) lean uou^^ually heavy sentence 
necessary in any particular oa^e to protect the 
interests of the public at large by acr.ing as a 
deterront to othera. Where all the accused (19 
in number) were sentenced to (ra^aportatioQ for 
life, held that, so far tbe individual accused 
were concerned, a much lighter sentence would 
suffice, as there wss no allf^gation that any of 
them had been previously convicted, and as 
by their wholesale transportation for life, a 
large number of innocent beings—tbe mem¬ 
bers of their families—will euSet directly or 
indirectly. As regards the other reason that 
tbe prevalence of dacoities in Upper 
necessitated exemolary punishmeoti held that 
sentences, on 19 men, in one case, of seven 
years* rigorous imortsoomeot, would 
the desired rff*»ot* CROWN v* HUZDRIi 2 B.L K. 
27»Cr,»iOCrL J. 239* 

(160)—S. 37—Accused waking deiaiUd state^ 

ment to Magistrate^No subsequent discovery^ 
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Description of manner in which offence committed 
not reUvant.—Wheie an accuaed person made 
a Btatemont to a Miigist-rate dosoribing in 
extenso the occurrence of the crime, out thoro 
was no discovery of the articles subsequent to 
the making of the statement, the description 
of the roannec in which the crime was commit- 
tad was held to be not relevant. A confession 
of murder made to a Police constable is not at 
ail confirmed by the prisoner saying " that ie 
the place where I killed the deceased,” and when, 
starting from the pointing to a ditch or tree, a 
long narrative of transaciions, some of them 
altogether remote from aoy oonneciion with the 
spot indicated, is allowed to bo deposed to as 
ooolossed by a prisoner, the intention of the 
Evidence Act is not fulfilled but defeated. 
Empress v. Rama Birapa, 3 B. 12. [R., 

Rat, Un. Ct. C. 286=10 B. 595.] 


(161) —S. 27 —No proof of discooerp having 
bee X made.—Where ao accused person made a 
statenidut to the Police of tacts which were 
already witbiu their knowledge, held, that, as 
it did not previously appear whether anything 
was discovered in consequence of the informa¬ 
tion, the statement could not be used against 
him under s, 27. Evidence Act. FlABA SINOH 
V. Empress, li P-R* 1900. Cr. [f.. 12 lod. 
Gas. 931*15 P.R. lyUi Cr. = 12 Cr.L.J. 605.] 

(162) —S. 27 —Con/^3sion—/nducemenf from 

person in autkoritu—Mogistrate recording con¬ 
fession-Duly of Magistrate trying case - When 
confession reifac/cd-•“Accused A, on the *2'ded 
April, mnde certain disclosures to the Police 
and poin cd out certain articles to them, On 
the 25th April, be told them that be had taken 
part in the crime (dacoityj and on his statement 
one B was arrested next day. A continued to 
retnain io couip^uy oftb© Polic© butuoarrested 
and went about from place to place with the 
lospeolot for three days. Then he was (ormAlly 
arrested and sent to a Magistrate who took 
down his confession and to whom the accused 
candidly expressed his hope that, by confessiog, 
he might secure a pardon, and the Magistrate 
acquiesced iu the idea and even confirmed it. 
Held, that the confession was inadmissible as 
it was quite impossible to hold that it did not 
appear to have been caused by someindooeroent 
from some person io authority. ^p**^** 

V. EMPEROR. 14 Cr. L.J. 417 = 20 lod. Caa. 

401*6 Bur. L.I. 109. 

(I63j_g. <27 — Incriminating statement of 
aecus‘’d tn Police custody while pointing out or 
proiuci’xg mslrumenl with which or the spot 
where the offence is alUged to have Seen com¬ 
mitted—SLod stains on a eemindar e clothea- 
Police Dianes to be used m the tnleresls of lJu 
accused-Crim. Pro. Code. s. l 62 .-lnerimmat. 
log statements by way of confession, made by 
an accused person while in Police custody, 
when producing or pointing out articles 
connected with the oommission of a crime, 
are inadmissible under s- 27 of the Evidence 
Act. The etatement of ao accused that be 
buried the weapon of the offence m a certain 

168 
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place is relevant, but oot that part of the 
statement that it was tbo weapOD with 
which be bad committed the orime* 6 o also 
the statemeut that bo would poiat out a 
certain spot and the evideuco that at the spot 
indicated blood stains would be found would be 
admissible, but not that p^rt of the statement 
that it was at this spot that be bad committed 
the crime* Where the accused produces the 
article himself, though the fact that be actually 
produced it at a particular place be proved, 
the accompanying statement to the eSect that 
be buried it there is inadmrs^ible in evidence. 
(10 B. 595. F.) Where an accused person has 
throughout coDBistenily refused to mike anj 
confession before a Magistrate and there is 
practically no evidence at all agHiost him, hie 
incriminating statement under s* k7 of tbs 
Evidence Act must necessarily be received with 
the greatest caution and suspicion, although 
deposed to by tbe resprci able Police Officers and 
the village autboriDe^ The Police Dianes, &o*, 
should bo referred to under e. iC'2, Cnmi Pro* 
Code, in the interest of the accused person, for 
checking the evidence of the prosecution 
witoes^e 3 , to see bow far their statements can 
be relied upon. Blord stains on a Zemindar’s 
clothes are very seldom incr'minating. SANTA 
SINGH Vv CROWN, *3 P W,R. 1913, Cp. = 1B 
Ind Cae. 190^11 Cr. L J. 190 = 171 P.L.R. 
1913* 

(164)*• S. 27’^Staf€menl$ after discovery of 
stolen article^Not relevant — Production of 
stolen ptoperty — Effect — Presr^mplion of guilts 
*—Under s. 27 of the EvidonOL* Act. a statement 
made after tbe production aud discovery of the 
stolen property, and not UadiDg lo tbe dis¬ 
covery of the same, is not relevant. The 
question whether tbe mere production of a 
stolen article raises a presompiion of guilt is 
one of fact. CROWN v Hhoto. S S.L R. 287 
»18 lod. Cas. 80i»13 Cr L J 329. 

( 105 )—S. 27^ Jnfermation given by accused to 
Police Officer^ how far admxss''.bU in evidence — 
Admissim by accused of his gudt before Sub- 
Inspector--Crim. Pro. Code, $ 3i2—Statement 
of accused in answer to quesiions put by Magis¬ 
trate admissibility of ^ tnevidtnee against accused 
— Confession — Magisltate, powtr t/, lo put 
guesiions to accused^ Questions of mguisitorial 
nature not to te put.^Wbere a Police Sub* 
Inspector, tbe investigatipg offi jer in a murder 
case, WM inter alia informed by tbe acouaed of 
tbe faot that the Istier bad committed the 
murder, and tbe Sub Ir^spector was allowed to 
depose to regarding this information : Heldt 
that euoh information not being auznissible in 
evidence under s. 27 of tbo Evidence Act, tbe 
Sub.*lDspectoc should not have lean allowed to 
state in Court that tbe accut<ed said that be bad 
committed tbe murder. Tbe provisions ct 
0 . 842. Crim. Pro Code, apply to all sorts of 
proceediDge in Msgistrateb* Courts, wbetbet 
the case is one triable by a Court of Sessions ox 
otherwise. Under s* 849« Crim. Pro. Code, a 
Magistrate is empowered at sny time and 
without any previous waroibg to pal queetioos 
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the cVcciH<'(l for tbc purpose of onabiiDg bim 
10 uKpl^ii) ariv oircumstauces appearing id the 
evjiunc'* him. and uodcr sub s. (3) of 

tbo iiuc .-section the auswer^ which (be accused 
to the questions put may be used io 
1 ‘VKle ico against bim. Tbe admissibility of the 
,icci]:^ed's statement thus made is oct necos* 
sinly governed by those secuoDS of tbe Evi- 
dence Act which relate to the admission of 
confessions, tbostatemeot is not made extra^ 
judicially. But under s.34'2, Grim. Pro. Code, 
a Magistrate is not jastlGed in putting to tbe 
accused questions of an ir*quisitorial nature. 
Malik Huss.mn v. empeuok, 15 Cp. L J. 
474^24 Ind. Cas. 562. 

(166) —S. 27 —Fact already discovered by other 
means^Accust'd’s subrti'queot statement relat¬ 
ing to same fact—Adm'ssibility— See APPRO¬ 
VER. <) Ind. Cas. 232 «12 Cr, L J. 35 = 3 P.W. 
R, 1911, Cr. 

(167) —S. 27— See JOINDER OF CHARGES— 
Misjoinder of Charges, ii C.L J. J82 

{168)-S. 27- See Nos. 32, 33. 76, 79. 101 to 
108. 133, 131, 135, 137, 147, 148 . supra. 

(169) —Ss. 27. 25 and 2(y—ApplicabUUji of 
$• 27 to 25 and 26*—S. 27 of the Evidence 
Act aoplies to 6 . 25 as well a^ (o«. 26. QUEEN- 
EMPRESS v. N.an.\, 14 B. 260. F.B. 

(170) —Ss- 27, SOSee CONFESSION-CON¬ 
FESSIONS BY Co-ACCUSED—ADMISSIBILITY, 
9 C.P.L.R. Cr. 37, 

(171) —Ss. 27 and 30—JUDGE AND JURY, 
18 M.L.J. 66 = 31 M. 127»v3 M.L.T, 270«7 
Cr. LJ. 336, 

(173)—S. 28—NOS. 104. 105, supru. 

( 173 ) —s, 29—InadmisHbiHtp of evidence of 
discovery viade by several persons ^ The ft — 
Tracks compared several days after the occurrence. 
— Beld, that, where more than ooe accused 
person in custody of the Police point out this 
or produce that jointly, it is usually impossible 
to be sure which ot them really does the point¬ 
ing out or tbo production and which simply 
follows the other. Consequently euoh an evi¬ 
dence of joint discovery is inadmissible against 
any of tbe aooused persons, particularly where 
tbe witnesses on this pniot are not pr»>cise and 
trustworthy. (8 P.W^R. 1909, Cr., F.) Held, 
also, that track evideooe is not of any value 
whatever, where tbe comparison has been made 
8 or 9 days after the a&air. Pathana AND 
WALL! V. CROWN, 9 PWR 19l4, Cr.=63 
F.L.R. 1914=15 Cr. L.J. 499 = 24 lod. Cas. 
S87, 

( 174 ) _ 8 . 29—MURDER, 3 lod. Cas. 622 
*8 P.W.R. 1909, Cr, 

(175) _S. 20-^See Nos. 77, 79, supra. 

( 17 g)— 5 , 30 , scope of, —S. 30 of the Evidence 
Aot only relates to confessions made by accused 
persons who ate being jointly tried for the same 
offence. EMPRESS v. Nagia, 5 C.P.L.R. Cr. 
9. 


Evidence Act (1 of 1872)—confint^rd. 

(177) —S. 30— Confessions of co-accused^Ad- 
missibilily — Value. —la order that the confes¬ 
sion of a co*acoased may be admissible uodet 
s. 30 of tbe Act, it must implicate himself (the 
confessing person) substantially to tbe same ex¬ 
tent as it implicates the persons against whom 
it is to be used, in tbe commi^^sion of the offence 
for which tbe prisoners are being jointly tried. 
QUEEN EMPRESS V. DUBAB, S C. IS3, Oudh. 

(178) —S. 30— Confession of co^accused, value 

of ns aqainsf other accused. —Where a person 
admits his guilt to the fullest extent, and ex¬ 
poses himselt to tbe pains and penalties provid¬ 
ed for his guilt* there is a guarantee for bis 
truth, and the Legislature provides that bis 
statement; may be considered against his fellow 
prisoners charged with tbe same crime. EM¬ 
PRESS V. 1>AJI NaRSU, 6 B. 288 = 6 lod. juf. 
480. [R., Rat, Un. Cr. C, 436,] 

(179) —S, 30 ^Confession by co-accused. — A 
confession which does not amount to such an 
admission of guilt as is contemplated in e. SO 
of tbe Evidence Act, though it may be accepted 
for what it is worth against tbo accused making 
it| cannot bo taken into consideration against 
other accused persons, REG v« SaDOO, Rat* 
Un. Cr. C 84. 

([80)—S. SO^Confession by co-accused.^k 
oonfessiou duly made, at any time, by one of 
several accused persons under trial jointly for 
tbe same offence, can be used under s. 30 of 
tbe Evidence Aot. 'The section is not to be read 
as though tbe words at tbe trial ’’ were insert¬ 
ed after ‘‘made*’ and the word “recorded** 
substituted for ** oroved.“ QUBEN*Empres 8 
V. TANGA, Rat. Uo. Cr. C. 5lO = Cr. Rg. 30 of 
1890. 

( 181 ) —S. 30 — Con/ession by co-accused.— 
Confessions made by an accused person may be 
ooQBidered against persons who are tried with 
bim, but they oaunot be accepted as evidence of 
any fact necessary to coostioute tbe oSenoe. 
In re Kaliyappa GOUNDaN, 2 Weir 741. 

(182) —S. 30—Confession by co accused.—In 
order that a oonfession of an accused person 
maj' be admissible as against the other accused 
tried with him, it is not necessary that tbe con¬ 
fession should have been made in the latter*8 
presence. HIGH COURT PROCEEDINGS. 31 ST 
July i885, No. 313. Judicial, 2 Weir 745. 

(183) — S. 30— Confession by co-accused.—The 
confession of a prisoner affecCing himself and 
auother person, who was being tried with him 
for tbe same offence, is, when duly nroved. ad¬ 
missible as evidence agaiust both ; but a oon- 
fession, unsupported by other testimony, id 
evidence of tbe weakest kind against aoo-accua* 
ed. The Court must, in each case, decide what 
weight should be attached to it. RaGHBIB 
alias BIRU V. KING-EmPEBOR, 11 O.C. 328*8 
Cr.L.J. 393. (4 C. 483, 22 A. 445, A.W.N. 1884, 
38, 15 B. 66. 29 A. 434. i?.; 4 0.0. 69. 6 O.G. 
204, Diss ) [R , 11 Or. L.J, 71*4 lod. Oaa. 
884 =-12 0.0. 418.] 
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(184) —30 — by co'accutcd^lts 

evidcmia^y value as against ike other accused 
— ^ Taken into con sideration,^' nuaning of the 

The wordi; “ taken into consideca* 
tion " in 9. 30 of the Indian Evidenoo Act mean 

trtken into oonsidetHtion for the purpose of 
arriving at a conclusion of fact, and though a 
oo*accused'8 stHtement is not teehnically evi¬ 
dence within the dcfinitioD given in s. 3 it may 
still be u>ed qna^itwn valeal for the basis of a 
reasonable inference and^ it a jury think it 
sufficiently supported by a partial or qualified 
admission of guilt on tbe part of the accused 
himself and by admitted physical facts point- 
ing to bis connection with the crime imputed 
to bim, they are not precluded by law, any 
more than by re^'^-'n, from a finding of guilty 
thus eiisUined. QUBE2N-EMPRESS v BayAJI, 
Bat. Un. Cr C. 3tl«Cr Rg 64ofl886. [i2., 
2 Bom. Cr* C. 143*15 Bom. L.R. 976.] 

(185) —S.30—Con/e5»ion bpco accused—"Court 

may take into consideration^" meaning o/*^The 
meaniugof tbe words '*tbe Court may cake into 
ooDSidcratiou*' such coDfessioo as against such 
other persons as well as ugaioet tbe person who 
makes such coofeHsious is that, if there is other 
evidence which, if true, would il establish the 
charge, tbe confession of a person being tried 
jointly lor tbe same offence may be taken into 
coQbidersMon by the Court and may be used 
for tbe purpose of corroborating the other evi- 
denco Khanjan v. Quben-Empress, 4 O.C. 
89. [R., 8Cr. L.J 393*11 0.0. 3*28.] 

(18^0—S' 30— D<ing tried jointly," meaning 
of, —Tbe words “ are being tried jointly” which 
occur in s. 30 of the Evidence Act refer to tbe 
initiation of tbi' proceedings before tbe per* 
tioular judicial ofTicer who deals with tbe case 
under ch. XXI of the Grim. Pro. Code. To 
bold otherwise m<ght result in tbe exclusion of 
• confessions by ouo of the accused before him, 
as fi. 253, Grim. Pro. Code, seems to contem¬ 
plate that the accused should be examined 
before thr*charge is actually framed. PAT THA 
U y. Queen-Empress, L.B.r. 1893—1900, 
642. 

(187) —S. 30^" Offence" in section whether 
includes abetment of f/ftnee aUo—Penal Code, 
s. 108, expl. (4)—Abfifmear,—It is very impro¬ 
bable that tbo Legislaiure having before it tbe 
definition contained in 8. 108, oipL (4), Penal 
Code, should, in enacting s. 30, Evidence Act, 
have omitted to explain that tbe term " oBence ” 
ooDtained in tbe latter section included tbe 
**abetment of hq ofience ” also, if the intention 
really was that a. 30 was to be so underetood. 
But, if the offence abetted is committed as the 
result of »Q abetment and tbe abettor is present 
at its commission, the abettor must be held tp 
,bave committed tbe substantive offence* 
I Queeh-Empbess V. Kalidin, 8.C. 143, Oudb. 

(188) —S. 80—Joinf trial of abettor and prin- 
•cipol offenderr-Oon/ession by one of f Arm*— In a 
joint trial of two persons Cor tbe same offence, 
^ obnlesflion by one of them implicating the 
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other in acts which amount to abetment of the 
oQoDce cannot be considered ss against bim» 
TEJA V. Empress, 39 P.R. 1685, Cr* 

(189) —*9. 30— Conjession of co^accused — Its 
value — Approver's evidence, corroboration of,— 
Though under s. 30. confessional statements of 
co-accused implicating the other accused may 
bo taken into consideration as against ;he latter, 
they are not evideoco on which a coDvictiop 
can be based. The utmost value that can be 
claimed for them is, that, if there is other 
untainted evidence against tbe accused, they 
may be considered together with such evidence. 
When tbe other evidence is not untainted, it is 
no legal corroboration of tbe tainted evidence 
of tbe approver* They are of less value, for^ 
while a prisoner under trial has the advantage 
of cross examining the approver, the statement 
of bis fellow-prisouer is subject to no such test; 
DOr is It given under the sanotioo of a solemn 
affirmation. An approver’s evidence should be 
corroborated not only as to tbe general facts, 
but also as to tbe individual prisoners charged. 
In re ALAGAPPAN BALI, 2 Weir 742. 

(190) —S. 30—” Court, " scope of the word,— 
The word ” Court,” in this section means and 
includes, in a trial by jury, both Judgo and 
Jury. Empress v, ashootosh Chuckeb- 
ItUTTY, 4 C. 348*3 C.L R. 270, P.B.=1 
Shome L.R. Cr. 79. [F.. Rat. Un. Cr. C* 
452 ] 

(191) — S. 30—Sfafrmenf 0/ co^accused — CoH" 
sideration—Duty of Judge in Iriah by jury— 
Self^exculpatory statement — Weight. — The 
statement of a fellow prisoner jointly tried is 
by itself evidence of the weakest kind and 

is tbe duty of tbe Judge to point this out to 
the jury* Where an accused person innkes a 
confession exculpating himself and inculpatiDg 
the other accused, tbo confession must be taken 
together and it is evidence both for and againei 
the prisoner. The jury may, if they think 
proper, believe one part of it and disbelieve the 
other Queen-Empress v. Jhina Vau, 
RaC. Uo* Cr. G* 436. 

(192) —S. 30— Confession of eo-accused—Same 
offence—I P*C,, ss» 304 and S26 ,—Tbe confes- 
sioQ of one aoouFcd cannot be taken into con¬ 
sideration as against another unless they arb 
tried for the SHme specific offence. Offences 
under ss* 304 and 325 of the Penal Code do pot 
constitute “theeame offence” though they arose 
out of tbe eame facta. QUEEN EMPRESS y« 
M.aLLAPPA, Rat. do. Cr. Q. 450*Cr. Rg 9 of 
1889. Queen-Empress v. Bbidda, Bat. Da. 
Cr. 0. 4S0*Cr. Rg* 9 of 1889. 

(193) —5- 30 — Confession oj co-accused— 
ilccompfiea— Value of evidence.—A oonfeesion qf 
a oo-accuaed person, is not even of tbe eame 
probative value as tbe evidence of an accoto* 
plica taken on oath. It is wrong to treat the 
former as testimony, QUEEN^ EMPRESS v^ 
GANAPABHAT. Bat Dn* Cr. C. 486 *Cf, Rg, 
11 of 1889. IR , 2 Bom. Cr, C. 143*16 Bom. 
D'.B. d75.] 
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( 194 ) —acted confession by co¬ 
accused, value of—Meaning of s* 30— Per Knox^ 

— \ prisouer be convicted oo bis own 
conlr^sion without any corroborating evidence, 
rveu when such confession is retracted. If a 
Judsc believes that the confession contains a 
true account of that prisoner's cODDCction with 
tbo crime, be ie bouod to act, bo far as that 
prisoner is concerned on the confession which 
ho believes to be true. The law does not 
anywhere forbid the Courts in this country 
from considering against persons tried*jointly 
for the same offence a confession made by one 
of such persons afiecting bimseH and the persons 
who were being tried jointly, when such coo^ 
fessioD has beeo subsequently withdrawn. To 
introduce such a qualification would be not to 
follow the law .as it stands in s. 30, Evidence 
Act, but to legislate. Per Richards^ J,—The 
meaning of the legislative enactment in s- 30 
of the Evidence Act that a confession may be 
taken into consideration by the Court is that 
the Court may treat the confession, in the 
oircumstanecs provided for by the section, as 
evidence. A conviction of an accused peraon 
even on the unsupported evidejice of a oo* 
accused would not be illegal. Buti in all cases, 
the Court should approach the consideration of 
such evidence with the greatest caution and with 
at least the caution with which the Courts have 
always approached the consideration of the evi* 
dence of an accomplice or an Informer. If the 
Court believes the confession, it is not unlawful 
to convict. EMPEROU v. KeBRI. 29 A. 434s 
4A.L.J 310«A W.N. 1907. 140»S Cr.L J. 
8B0. (20 A. 18.3, F.\ 4 C. 488 Disc-i 19 W.R. 

Cr 16, fl.). [F., 12 Cr.L.J. 276«10 Ind. Cas. 

867»9l P L.R. 1911*5 P.E. 19U, Cr. *27 P. 
W R, 1911 ; Appr., G Bur. L.T. 47= 14 Cr.L^J. 
179*19 Tnd. Cas. 179, 2 Bom, Cr. C. 143*15 
Bom. L R. 976, 8 Cc.L.J. 393. 11 Cr.L J. 71 = 
4 Ind. CftS. 834*12 O.C. 418, 14 Cr L J* 666* 
U B.R, 1913, p. 170*21 lod. Cas. 166. 11 O.C. 
328]. 

(195) —S. 30 — RHracted confession of eo- 

accused-^Value of. —The retracted confession of 
accomplices may be taken into consideration 
under s. 30, Evidence Act, where there is evi¬ 
dence tending to cooviotion, but they cannot 
form the basis of a conviction when there is no 
evidence whatever. REQ. v. TlMAVA, Rat. 
Uo. Cr. C. 108. [R., 15 Bom. L.R. 975*2 

Bom. Cr. Cas. 143«] 

( 196 ) —s, 30 — Statement of co-accuscd—Value 
of — Motive, — Statements of accomplices, co* 
prisoners who may not be cross-examined and 
who may have motives (or telling lies against 
the other co-prisoners, cannot be accepted as a 
criterion of guilt or innooenoe, especially in a 
capital case, and where they have retracted their 
stories. QUKBN-EMPRESS v SAHADU LaKSH- 
MAN, Rat, Uo. Cr. C. 77l*Cr. Rg. 39 of 189S. 

( 197 ) —g. 30^Confession—Joint trial—'Plea 
cf guilty by one of the accused—Use of confession 
against therest^-Crim Pro, Code, ss 271 and 342. 
^Wbeie an accused person has pleaded guilty 
and the Court is prepared to convict on that 
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plea, it 18 contrary to the spirit of the law to* 
postpone the oonviction so that the person who 
has pleaded guilty may tecbnicaily be eaid to be 
tried jointly for the same offence with the other* 
co-accused, and any statement in the nature of 
a confession that be may m^^ke used against 
them. EMPEROR v. Kreobaj. A.W N. 1908|. 
241*30 A. 540*5 A.LJ. 505 = 4 M L.T. 398* 

8 Cr L.J. 380. (23 A. 63, F.) [X, 9 G-L J. 291 
*13 C.W.N. 582*10 Cr. L.J. 484 = 4 Ind- 
Cas. 57 ] 

(198) —S. 30— Statement by prisoner in ab¬ 

sence of joUitly charged co-prisoners—Conviction 
— Validity, —A conviction of each of the 
prisoners, jointly charged with the .same cffences 
based cbieHy upon the stati meets made by bis 
co-prisoners during his absence from Court, jg 
untenable. EMPRESS v. CHANDRA NaTH 
6IRKAR. 7 C. 65*8 C L R. 352*4 Shome L.R, 
108. r^’.. 6 B. 124, 13 C L.R 275.] 

(199) —S. 30 — Vneorrobofated coytfession of 

co-accusedf Conuiefiou - Validity. —A conviction 
cannot be based merely on unoorrob'^rated 
stafemeots contained in the confession nf aoo- 
accused. NQA PO MYA v. QUEEN-EMPBES8, 
L.B.R. 1672-1892, 388. [A., 21 lud. Cas. 

166*U.B.R. 1913, 170 ) 

(200) —5. ZO-^Admission by co-accused — 
Admissibility^Tnal by jury — Misdmetion^ 
Statements made by some of ibe accused 
persons which do not amount to a confeasion, 
nor iooriminate the person making them are not 
admissible in evidence sgaiost any person other 
than those making them- An omission to 
point out this to the jury amounts to a mis- 
direotioo. TAJU PRAMANIR v. QUEEN- 
EMPRESS. 25 C. 711 — 2 C W N. 369. 

(301)-—S. 30—Co acensrd pleodmg guilty— 
Admissibiilty of his confession against the other 
accused^ —The first and tb6^eco^rl aenused were 
committed (or trial charged wi h murder and 
abetment of muedor respectively, The former 
pleaded guilty Held^ that the oonfocsion of 
the former could not be used against tbe latter, 
as the former vva^ no Hngftr oo his *ri il. PIARA 
Singh v. Empress, li P R. 1900, Cc [F,, 12 
Ind. Cas, 931*15 P.R. 1911, Cc.*12 Or. L J. 
605.] 

(202) —S. 30— Evidence of co-accused. —Where 
two persons ware jointly accused of theft, but 
tbe Magistrate issued process against one of 
them only, the evidence of that person against^ 
whom process was not issued adduced on behalf 
of the accused who w^s on bis trial was b-ld to 
be admissible in evidence. MOHESH CHANDRA 

kopali v. MOHESH chundkb doss. 10 c; 
L R. 953. 

(203) —S. 30— Confession by one accused^Ad* 

missibifify co accused —Cofroborjtion— 

Value of such confession.—A retracted confession 
may be taken into coasideratioo ur>der 8. 80». 
Evidence Act. as against persons tried jointly 
with the confessing accused (or tbe same off^^nce, 
bat as a general rule, such confession sbould 
not be considered as supplying sufficient 
evidence fox the conviction of oo-aooused, nnlaas 
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it is corroborated by irdependeot testimony io 
materiBl partioulars adeotiog such cc-accused. 
No hard and fast role cau ba laid as regards the 
irei^ht to be attached to such a confession, and 
it muiit vary in each case with special reference 
to its particular facts and to tfae intriDsic value 
of the confession. ATAYA v» Croavn, 3 P«R* 
19t1. Cr-*9l P.L R 1911=27 P.W.R, 1911 
*12Cr. L.J. 276 = 10Ind. Gas. 837. (90 A. 
434. F.; 28 P.W.R, 1907, Cr.. B.) 

(204 )—Si ZO—Confession^Joinl trial^PUa 
by co^accused —B^tnovaf froin dock — 
Trial ^Statenienl^ o/co^accitserf—adwtssibfe. 

Where five persons were charged withdacoity, 
of whom lour pleaded guilty and one not guilty, 
and where, after removing Ihe four, whose plea 
of guilty was accepted, from the docir. the trial 
was proceeded with against the one: Held. 
•th it the statemeots made by those who plead* 
ed guilty cannot under s- 30 o( the Evidence 
Act, be proved and taken into consideration 
against the one who pleaded not guilty* 
Emperor V, Keramat Sirdar, 38 C. 446« 
12 lod- Cas. 87 = 12 Cr. LJ. 479=16 C.W.N. 
49. 

f205)—S. 30—Co-ucc«sed pleading guilty — 
Conltiexcn by — No evidence agaxnet other 
accused—S. ^111 y Crim. Pro. Code.—Where a 
co accused pleaded guilty and his plea was 
accepted cy Court, a confession made by him is 
•one made by one who was not tried along with 
the other co-accused and canoot be taken into 
coneideratjnn against them. KANHAYA v. 
CROWN, 15 P R 1911, Cr. = 12lnd. Cas. 981 = 
12 Cr. L.J. 603. (25 M. 61, P.O.. 19 B. 195. 93 
M, 161 , 11 P R. 1900, Cr. F.) 

(206) —S. 30-Con/essicn of co accused’-Inde- 
pendent corfoboration — Cowrf may take into 
conside*ation'^ Eoidince.—Pet Macleody J.— 
There is nothing in s. 30, Evidence Act, which 
prevents a Court from convicting after taking 
the coi^lession ofa oo^accused into consideration. 
But the High Courts in India have laid down a 
rule of practice, which has all the revereoco of 
law, thst a conviction founded solely on the 
-confession of a co-accused cannot be sustained. 
The term ‘‘confession” in s. SO, Evidence Aot. 
is not restricted to an uoretraoted confeseion. 
as oDOe, a confession is proved it may be taken 
into oonsideraiion. The confession of one co* 
aocuBod cannot be said to be corroborated by 
the confession of the other co-accused. A 
Judge sitting with assessors ought never to 
convict an aoeuxed solely on the confession of 
a oo-accu«ed, since be has no materials before 
him to enable him to decide whether as against 
the accused it is true or false. If h« is sitting 
-with a jury he has a discretion either to with¬ 
draw the confession from the jury or to pot it 
before them with the direction that they ought 
to acquit unless it is corroborated in malenal 
particulars by independent evidence. Pet 
Beaton. J.—The confession of a co acewed fans 
'Within the definition of evidence in the Evideo^ 
Aot. The words may then be taken into 
•coniideratjon agaioet the person impuoated as 
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well as against the person making it,” in 8. 30, 
make the confession, which is already evidence 
in the case, evidence against the person irxiph* 
cated as well as the other accused. Per Shaky 
J. —The confession of a co-accused may be 
taken into consideration under e. 30, Evideoce 
Act, along with other evidence in the case ; but 
if there is no evidence in the case outeide vbrse 
statements, no conviction based only upon cbe 
confessions of the co-accused is good in law. 
Obvious considerations of justice require that a 
Court, before acting upon such statements, 
should insist upon independent corroboration 
from other evidence io the esse io material 
particulars, patlicularly as to identity. Eu- 
TEROR V. GANGARA KARDEPA, 15 Bom L.R. 
975 = 2 Bora Cr. C. 143 = 21 Ind. Cas. 673 = 14 
Cr. L J. 625-38 B. 156 [F . 35 Cr. L.J, 417 
*24 Ind, Cas. 153=1914 M.W,N. 363.] 

(207) —S. 30—Prosecution of 18 accused before 
a Magistrate—Accused called onto enter upon 
their defence-^Tivo of the accused then pleading 
guilty and implieotivg all the accused^ Trial of 
all together^ Value of the confession of the tioo 
accused as against (he rest,—In this case 18 
accused were prosecuted before a Magistrate, 
and after tbe close of the prosecution evidence 
and tbe framing of the charge and after tbe 
accused were called upon to enter on their 
defence, two of them pleaded guilty to the charge 
and implicated all tbe accused. Tbe trial 
proceeded against all of them together, and the 
Magistrate acted on the confessional statemeots 
of the two accu5:ed and convicted all tbe 18 
accused. Held, the two accused were ‘ jointly 
tried* with tbe others withiu tbe meaning of 
8. 30 of the Evidence Aot, and tbe oonfessione 
of tbe former could be taken into coneideration 
against tbe rest. In re YempaLLI Bau 
REDDY, 14 H.L.T. 453 = 22 Ind. Cas. 157- 
15 Cr. L.J. 13. (22 M. 49L 17 A, 524, 19 B. 
195, R.) 

(208) —S. 30 — Confession wiqde before a 
Magistrate in a Native State^Admissibility of 
confession—Magistrate must prove the confess 

confession made by an accused before 
a Magistrate in a Native State cannot be admit* 
ted into evidence under e* 80 of tbe Evidence 
Aot. Tbe Magistrate recording tbe oonfessioo 
most be examined to prove tbe confession, 
before it can be used as evidence. EmperOB 
V. DHANKA AMRA, 16 Bom. L R 261 = 2 Bora. 
Cr. C. 197=15 Cr. L.J. 433 = 24 lod. Cas. 169. 

(209) —S. 30— Confession under — Admissi- 

(a) that a confession in order 
to be admissible under s, 30 of tbe Evtdenoe 
Act, must implicate tbe confessing prisoner 
substantially to tbe same extent, asitimplioates 
the person against whom it is to be used; 
(6) that, since tbe amendment of tbe section, 
confession which implicates its author merely 
of abeCment. may nevertheless be used ae a 
confession against tbe other co-aooused who is 
therein charged with being tbe principal 
offender; bat a statement alleging that the 
confessiDg prisoner was forced by threats of 
death, to cemaio an impaesive agent in the 
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crime, is rot a "confession” within the mean¬ 
ing of. and for the purposes of, s. 30 ot the 
Evidence Act. Where the Court was not 
s itii-iiud that accused’s statement, subsequently 
re'niilod, correctly rcpre.senied fads, but 
tvhi' b. even if accepted as true, did not amount 
to a confession of emit of the oflence or its 
aiieunent. the statement was not admitted in 
fevidcuce against the accused himself, and there 
being no other evidence, ihe accused was 
ar(|Uittcd. GUL HaSSAN v. KING-EMPEROR, 
24 P R. 1910, Cr =193 P L R. 1910 = 38 P.W. 
R. 1910, Cr.=8 Ind Cas. 250 = 11 Cr. L.J. 604. 

(210) —S. 30—See APETJfENT, 3 P.R. 1879, 
Cr. 

(211) —8. 30—See ACCO.VPbICE —ACCOM- 

PWCE Evidence—NECESSITY forCobro- 

RORATION, 31 P.R. 1866, Cr. 

(212) —S. 30—See ACCUSED PERSON, 9 
C.L.J. 291 = 13 C.W.N. 562. 

(213) —S. 30—Sec Crim Pro, Code, 1898, 
s. 161, 2 A L.J. 100 = 2 Cr. L.J. 59. 

(214) —S. 30—Sec CRIM. PRO. CODE, 1898, 
B8. 423, 435, 439, 70 P.L.R. 1904. 

(215) —S, 30—Sec Re trial, L B.R. 1893— 
1900, 111. 

{216)-S. 30—SecNos. 10. 42. 43. 52, 80. 81. 
82, 109. 135. 138. 170, 171, supra. 

(217) —Ss. 90, 14, 113-^Accomplice—Confes¬ 
sion — Retraced confession—Value o/.—There is 
nothing in law to prevent the conviction of an 
accused on the uncorroborated and retracted 
confession of an accomplice, if it be believed 
against him. Such a confession should, however, 
be approached with the greatest caution and care 
and should be suhjectod to the most anxious 
sccutiuy in deciding on its truth or falsity so far 
as it incriminates any person other than him 
who made it. Yet, if, after applying every test 
to it that is available, and remembering that 
it cannot be sifted by cross-examination, that 
by it one criminal is incriminating another and 
all other similar consideralions, the Judge still 
believes it to bo true as against that other 
or others, it is the du^y of the Judge to act 
upon it. Nga Tun E V. Emperor, 14 Cr. 
LJ. 479 = 19 Ind. Cas. 179 = 6 Bur L T 47 
(4 C. 403 = 3 C.L.R. 270, Dtss.; 29 A. 434 = 
A.W.N. 1907,140 = 4 A.L.J. 310 = 6 Cr. L.J. 
360, Appr.) 

(218) —Ss. 30, 113,114, 157—See CONFES¬ 
SION — Confessions by Co-accused— 

ADMISSIBILITY. 11 B.H.C. 196. 

* 

(219) “55. 30, 114— Joint trial of two accused 

^Charge under &. 411, /.P.C , apawisi one and 
charge under s. 457, against the other— 

Confession of one of such accused—Not to be 
used against the other. —Tbo ooDfessioD of one 
oo-accu3od, who being tried under 0 . 411| 
l.P.O., along \yith another who was beiog 
tried under s. 457, oaonot be conai- 

dered egainst the latter. OSeoces under es. 41L 
a'ud 467, I.P.O., are distinct offences within 
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the meaning of s. 30, Evidence Act, Nqa Po* 
TOK V. K. E., U.B.R. 1912. 4th Qr., 1SS« 
20 lade Ca9. 136»14 Cr. L J. 376. 

(2ti0)—Ss. 30, 114—5^0 Confession—Con¬ 
fessions BY Co-ACCUSED—ADMISSIBILITY^ 
22 M. 49l«2 Weit 746. 

(221)—5s. 30, 114, illus. (a) (b) --Accovtplice 
— Confession^ Corroboration — Witness being 
relation of accused — Sffecl.is an established 
principle of law that it is no^ to convict an 
accused person on tbe uncorroborated testimoDY 
of an accomplice. The corroboration should be 
by reliable witnesses The mere fact of the 
witness being father or broiber nf the accused 
is not sufiioient. HiRA v. CROWN, 19 PX.R. 
1911 = 1 P.W R. 1911, Cr.=9 Ind Cas. 39 = 12 
Cr. L.J. 5. 

(223)— 5s. 80. 114 (6), 133 and S-Joint trial 
— What constitutes — Ttst—Co*accused - Confes¬ 
sion—Conviction of other accused—Value to be 
given to (he confession. —The question whether 
an accused who pleads guilty whs being jointly 
tried With the other accused wbo did not plead 
guilty, so that bis evidence could be taken into 
ooQsidoratioQ against ibem under s 80. Evi* 
dence Act, appears to depend upon whether the 
Judge accepted the plea of guilty or not. The 
test to be applied would Keem to be whether, in 
fact, tbe trial proceeded as against tbe accused 
who bad pleaded guilty as if he bad not done 
so, iiS., whether, for instance, be ctoss-ezamined* 
or was given tbeopportuoity of oross ez^^mioiDg 
tbe witnesses, whether be was examined 
himself (and, in a case where there are assessors, 
whether their opinion was taken as to tbe guilt), 
(23 M* 151. 19 B. 195, R ) Where therefore an 
accused who pleaded guilty did not as a fact 
crosa^ezamind any of tbe witnesses and also 
declined to call any witi^esses, though be was 
given an opportunity to do so, and where tbe 
Sessions Judge preferred not to act upon bis 
plea of guilty, but proceeded to take tbe evi¬ 
dence just as if tbe plea had been one of not 
guilty, ultimately deciding the case upon the 
whole evidence inoluding the accui^ed^s plea. 
Held that, under ihe circumstaQces. there can 
be no doubt that tbe trial was a joint trial within 
the meaning of s* 30 of the Evidence Act. 
Ordinarily, a confession does not. and should 
not, carry tbe same weight as tbe evidence 
of (he same aooused would carry if be were 
examined as a witness. Tbe general rule 
would seem to be (bat each case must be con¬ 
sidered on its merits and that tbe Court must 
decide, after| the most careful consideration of 
the efiects ol a confessi</u coupled with the 
other evidence 00 the record, whether tbe degree 
of proof referred to in e. 3 of tbe Evidence Act 
has been reached or not. (L B«R, 1872-—1699, 
VoL I, p. 388, 4 C. 483, 29 A. 434, R.) KING- 
Emperor v. nga po tha. U. b. R. 1913, 
2ad Qr., 170=21 Ind. Gas. 166=14 Cr. L.J. 
868 . 

(223)-S9. 30, 133 — See CONFESSION- 
CONFESSIONS BY CO ACCUSED—admissibi¬ 
lity, 9 O.P.LiR. Cr. 35, 
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(224) — S. 31 —Admission made belore the 
Registrar^Reouttable presuvipuon- — Ao ad- 
mifisiOD mado before tbo Registrar or contained 
io a deed of sale that the conRidcratioo has 
been reoeivod by the vendor, raises only a 
rebuttable prrsumptioQ, the weight of wbiob 
varies with the circumstances of caob case. 
Shbokat&n V. A15DUL Karim, A.W.N.1889, 
142. 

(225) —S. 31— See No. 30, supra, 

(226) —S 3'2—Dping declarations, against 
whom admissible. —Where, in committing a 
dacoity» tbe daooits caused the death of a 
person, tbe latter's dying declaration, as to 
what was done by those concerned in the 
dacoity.in whic^h the murder was caused, was 
held to be not only relevant ag«iinRt the person 
who actually caused tbe death, but aUo against 
those concerned in tbe daooity In re P. 8UBBU 
Tevan, 2 Weir 750. 

(^j 27 }_ 5 , 32—False deposifiou by dijing men, 
value o/.—Casbs are not uncommon in this 
country of false deoositions being made by 
dying men. Zh re Madappa KONE, 5 M,L.T. 
217 = 4 Ind. Gas 1127»U Gr. L.J. 193. 

(228)—S. 32—Sfafewwnfs Police reports^ 
Statements made by one witness to another in 
Police enquiry, —Statements embodied io the 
first report to the Police, or statements made 
by a witnes^s to another person in the course of 
a Police enquiry, are not ordinitily admissible 
in proof of tbe facts siated, though they may 
be admissible to rebut the suggesiioo of the 
recent fabrication of a ca^o. or though they 
may be admtssible under s 32, Evidence Act, 
8AMAID1N V. Kino-Emperor. 5 O.C. 246. 

(22d)--Evidence AH, s. 32 U)--Dying declare 
ations, credibility o/.—Though dying declara¬ 
tions are, in eome respects* deserving of a 
great degree of consideration and of credence 
to which ordinary statements are D<'t, they are 
not subject to the test ol cross-examination, 
and, if not substantially borne out by iodepen- 
dent evidence and tbe probabilities of the OAse, 
or admitted facts, are worth little nr oothiog. 
Zrt re DABBUKOTA SUBBADU, 2 Welf 753. 

( 330 )_S. 32 ())—Sfafemenf by deceased as to 
the cause of his deaths Admissibility.a caee 
of culpable homicide, where tbe question was 
whether the deceased had died from the efleots 
of a beating, tbe deceased's statement that the 
prisoner gave him a certain blow, from the 

efieot of which be undoubtedly died, might 

reasonably be admitted, under s. 32 of the Evi¬ 
dence Act, although he might not be cooscious 
of impending death. EMPRESS v. BLEOHYN. 
DBM, 6G.L R. 278. 

(231)—5. 32 {D^Statemeni of deceased as to 
catweo/ his death.— The commissi on of a vio¬ 
lent aesauH, by several acoosed persons, upon 
two persons, caused their death, ixsfa, ipat 
the statements of a deceased person, made prior 
kd his death, as to tbe oauee of hU death or as 
‘to boy'Of' the cireumstaDces of transaction 
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which brought about bis death, are relevant as 
Hgainst all the accu^^ed. KHAHA v. CRO^VN, 
67 P L R. 190S»2Cr. L J. 237. 

(232) — S. 32 {!)— Statenunl of deceased as lo 
cause of his dsafh —Statetuents made by a 
deceased person as to tbe cause of bw death, 
wbero tbo cause of that person'^ death is in 
question* need not be made in tbe pres-ence of 
the accused, in order to be admissible in evi¬ 
dence. But ebey are not admissible without 
legal proof, that is to say, it will not be enough 
to simply pot them in. In fc P. SUBBU 
TEVAN, 2 Weir 750- 

(233) —S. 32 (D- laying dfclaraiion, not 
recorded m writing^Oral evideuee if admis* 
sible. —Although a dying d^'claraiioo is not 
recorded io wnting, oral evidence of wbat the 
deo^as^d said is receivable. In re HanUMADU, 
2 Weir 755. 

(234) —5. 32 (i )—Statement made by the dying 
person, when admiSbibU — Pro. Code, 
$. 154 —Where, upon information received from 
the chowJiidar ol an ofleuco, the Sub-Inspector 
bad gone to tbe hospital lo see the wounded 
man and bad there recorded a statement made 
by him, held, tbe writing containing the state¬ 
ment so recorded and attested by tbe witnesses 
cannot be regarded as evidence. The statement 
m^y be proved only in tbo ordinary way by one 
who beard it, with recourse to tbe writing to 
refresh tbe memory, if necessary. KINO- 
EMPEROR V. DAUL.^T KUNJRA 6 C W.N. 921, 
(20 0. 867, F.) [ft., 8 C W.N. 218.] 

( 235 ) —s. 32 {\)^Evidence of dying stateTnents^ 

_The dying statement of a deceased person, if 

not recorded in tbe presence of tbe accueed and 
subject to bis cross-examination, cannot be 
admitted in evidence to prove the statement; 
tbe statement may be proved only In the 
ordinary way by one who heard it, with recourse 
to tbe writing to refresh tbe witness's memory, 
if necessary. KUSAL BlNOH, Prisoner, 2 Weir 
753, 

(236)—S, 32 {3)^Dacoily—Person present 
among the dacoUs in his capacity of assistant to 
the PolieeSuch person mortally wounded by 
the Police—His dying declarniton incrimmaling 
certain persons as the daedts—Admissibility.’^ 
A band of dacoits were engaged in commiti^iDg 
dacoity, and P. who bad previously given 
information to the Police that a dsooity was 
about to be committed, was also present with 
dacoits in bis capacity of assiEtant to the Police. 
P was shot by tbe Police who were waiting for 
the dacoits and subsequently died of bis injuries. 
He made certato statements inorimioating 
oertaio persona as bis companioDS* Beld that 
such statemeotsare inadmissible under s. 82 (1), 
Evidence Aot, io tbe trial of bis oompaniODS for 
daooity. Sob-a, 1 of s- 82 reetson the dootrine 
of neceesityf i.e., that the injured person le dead 
aod is generally the principal witness and so 
is likely to know more or as much about tbe 
oiroumatances of bis death than or as any othex 
person, 'in the present inetanoe, such dootiin 
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of DC'C'^'^iiy <H I ii'^t apply as the object of the 
trial to Hscectan* whether certain persons 

n* tlii ddcr^iis or not—a matter which bad 
ijothiiig Co Co with tbe circumstances of T’s 
leacu. In this case, tbe causes of bis death 
oame into qnofiCion only indirectly and inci* 
dentally, dcld- aUo that tbe statement could 
not be aimittod under sub*9< 3 of s. 32« as, 
when be made the statement, he could not have 
had tbe slightest idea that he was going to be 
prosecuted, and so the conditions in his mind 
that arc contemplated by the sub-s, (3) were 
non-existent. Nga Te v. King Euperor, 7 
L B.R. 33»20 Iad« Cas. 90 = 14 Cr. L.J. 510 = 

6 Bur* L.T. 183. 

(237) —S. 32, cL (2)—Letter of advice.—Oa 
tbe trial of a per.-on charged with forging a 
railway receipt or bill of lading for the purpose 
of obtaining possession of certain goods which 
bad been seat from D^lbi to Calcutta, a letter 
from the consignee at Delhi to bis partner in 
Calcutta, advismg the despatch of tbe goods, 
was tendered in evidence under s* 32, cl. 2, of 
Act I of 1872 <tbe Evidence Act), but tbe Court 
refused to receive it, and intimated a doubt 
whether it foil within tbe instances specified in 
the section, QUKEN v. TaRINICHARAN DEY, 
9 B,L R. App. 42. 

(238) —S. 32, cl. (5)— Statements relating to 
existence of relationship. —Statements of tbe 
kind referred to in s. 32, cl. 5 of the Evidence 
Act may be evidence, but they must be received 
with great caution, siQce they are always open 
to tbe objecUoQ that tbe parlies making them 
ace not subjeot to any cross-examination ; the 
caution is all tbe more needed especially when 
the parties making them could not have bad 
any very certain knowledge of the mattece 
regarding which they made tbe statement. 

Sanqram Singh v. Rajam Bai, D C.R. Part 
X, 65. 

(239) —S. 32, cl. 8, meaning of—Repetition of 
collected information inadmissible in evidence — 
Jurors or assessofs to be men of judgment and 
experience.—Hhe meaning of the clause ie that 
when a number of persons assemble together to 
give vent to a common statement expressing 
the feelings or impressions made in their minds 
at the time of making it, that statement may 
be repeated by the witnesses and is evidence* 
Oonsequemly the statement of a Police officer 
based on tbe information collected from persons 
of different places and afterwards put in second 
hand before the Court oannot be received as 
evidence under tbe clause. The persons com¬ 
posing the jury ought to be persons of indepen¬ 
dent condition in life, men of judgment and of 
experience.Q ueen v. Ram Dutt Chowdhry, 
23 V.R. 35, Cr. 

(240) —S. 32—See Nos. 34, 82, supra and No. 
350, infra. 

(241) —Ss. 32 (1) SZ-Dying declaration — Com¬ 
mon intentioii must be looked to where it is 
doubtful which accused caused mortal injury — 
Murder—Grievous hurt.—The ebatemeot of a 
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deceased person was recorded in the absence of 
the accused. Subsequently in the presence of 
the accused, the statement was read over and 
the accused were allowed to ocoss^examine tbe 
dying person : Beld. that the etaiement was 
not a dying deposition under s. 33, Evidence 
Act, and was not admisetblo under a. 32 (1), 
unless it was proved by examining the Magis^ 
trate who recorded it or some one who heard it 
made. Where, in a sudden fight, a person is 
stabbed while in a fit of uncontrollable rage and 
annoyance and while in all probability the 
accused were in liquor, and it was not clear 
which of^the accused inflicted the wound but 
tbe two accused were, nevertheless, sentenced 
to death: Beldy altering the cooviotion for 
murder to one under 8. 326, that it could not 
be bold that the accused who did not give the 
stab bad the common intention of murder, and 
that these accused must be held lo have tbe 
common indention to cause grievous hurt. 
NGA Po V. Emperor, 14 Cr. L.J. 396-20 Ind, 
Cas. 220 = 6 Bur. L T. 68. 

(242) —Bs. 32 (1). 91—See PENAL CODE, 
89. 34, 302. 326, 13 0 W.N. 680 = 36 0. 659*=2 
Ind. Cas. eil^lO Cr.L.;r. 186, 

(243) —Ss. 32 and 157—Dying declaration, use 
to be made oft when the person making it chances 
to alive,—Where a person making a dying 
declaration obaoces to live, his statement can- 
not be admitted in evidence as a dying declara* 
tioD under e. 32 of tbe Evidence Act, but it 
may be relied on, under s. 157 of tbe Act, to 
corroborate bis testimony when oxamioed in 
tbe case. EMPEROR v. RAMA SATTU, 4 Bom, 
L.R, 434. 

(2ii)^Ss. 32, 157—Letter by a third person 
containing a statement of what the wUness had 
written to htm—Admisstbihly —Statement by 
third person to a tvifness.—Where a letter writ¬ 
ten by a witness to a third person was missing, 
and the witness wrote another letter to which 
be got a reply containing a statement of what 
that witness had written previously to such 
person, held, that tbe reply was not admissible 
in evidence to corroborate the evidence of tbe 
witness. Beld also that the oral testimony of 
such person, if he was alive, may be admissible 
under 8. 157, Evidence Act. Evidence of tbe 
fact that a statement was made by a third per¬ 
son to tbe witness is admissible, but evidence 
of the terms of the statement is inadmiBsible. 
In re SUBRAHMaNYA, 2 Weir 823. 

(245)—S- 33— Evidence of absent wUness 
when admissible in Sessions Court. —Uoder 
9. 33 of tbe Evidence Act, the evidence of an 
absent witness taken in tbe Magistrate's Court 
osDDOt be received in tbe Sessione Court with¬ 
out proof of tbe ciroumstanoes rendering 
admissible. Such circumstances should be 
proved like any other fact by the evidence of 
witnesses and a mere report that tbe witness 
is dead or absent is not sufficient. QDEEN** 

Empress v.Nga Po Bywb, L.B.R, 1872— 
1892, 134, 
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{2461—S. 33—S^s^ions trial ^Evidence given 
ct preliminary enquiry^ adviissibiluy o/. — It is 
only io extreme oa^es of expense or delay that 
the personal acteodance ol a witness should be 
dispensed with, and his evidence Riven in the 
prelimioarv enquiry referred to. EMPRESS OF 
INDIA V. MULU. 2 A. 646. [F., A.W.N. 1881, 

38.] 

(247)—S. Evidence cf witnesses taken on 
co7nm\s$ion^^*OpportunUy to crosfi examine^'^ 
Critn. Pro, Code, ch. 40.—The deposition of a 
witness, obtained by a ccmmi^sion issued by 
the oomraitting ^lagistrate and forming part 
of the record of tbe enquiry, is admissible 
under s* 33 of the BvidencG Act. provided that 
tbe requirements of that section are satisfied, 
notwithstandiog cb. 40, Crim. Pro. Code. 
The words ^^opportunity to crosB-examine’* 
include tbe method of cross-interrogatories, 
which, for many years, were tbe obief mode of 
crosB-examinatioD lo the Courts of Equity and 
tbe Admiralty Courts of Eogland, aud for 
which provisioD is made io tbe Common Law 
Procedure Acts, An opportunity to administer 
oross-interrogatories under a commission is 
sufficient to render tbe evidence elicited by tbe 
oross ioterroRatories relevant under b. 33, Evi¬ 
dence Act, Tbe words do not imply that tbe 
actual praeoDce of tbe oroes examining party or 
bis agent before tbe tribunal taking evidence is 
necessary. To rrquire such presence would be 
•to put a strain on the words of s. 33 aod lead 
to inconveoicDce, aod much difficulty would be 
found io getting evideoco under this enabling 
section, where a party is in police custody. 
The fact that an accused person had full oppor¬ 
tunity of oross-examining. if not admitted, 
must be proved, before evidence oan be admit¬ 
ted under s. 83- Queen-Empress v. Ram.^- 
CHANDRA GOVIND HARSKC, 19 B. 749- 

(246)— S, ZZ—Evidence taken before a com- 
mitling Magistrate, when admissibU tn sessions 
trials Crim* Pro, Code (1982). s, 603—iJxaw- 
nation of witnesses on co??ttnisston.—Where two 
principal witue^^ees for tbe prosecution, in a 
case under a. 411, I.P.C., were examined, in 
tbe preliminary enquiry, on commissian. and 
the SessiODS Judge admitted tbeir evidence 
taken before the oommitting Magistrate under 
8. 33 of tbe Evidence Act, and also issued a 
AUpplemeotary commission to one of them, on 
tbe ground that the attendance of the witnesses 
could not be procured without an expense 
of Us. 600i which beconeidered to be unreason¬ 
able and would inoonvenience them, held^ that, 
as tbe whole case rested on tbeir evidence, as 
the question of the identification of the stoien 
-property to which they deposed was a most 
material one in tbe case, and ae tbe accused 
had not cross-examined ibenii nor could he 
arrange for tbeir oross-examioatioo, the Judge 
had acted improperly in admitting tbeir evi- 
denoe, aod was not justified, under s. MS, 
Orim, Pro. Oode, in issuioR tbe oommission, 
UBBH EUPRBSB V. BdbKB, 6 A. 224“A#W, 

. 1884, 88. [R., 19 0.118,19 B, 749, 16 C.P. 

1j,B. 66.] 
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(249)—S. 33— Powers of British consul to take 
down evidence.—A prisoner being rbargpd with 
having ooinmittod murder at Zinzibar, the 
British Con-ul there held a preliminary enquiry 
and pent tbe prisoner for trial before the Bom¬ 
bay High Court, The Consul, having no power 
to require witnesses toatioud to give evidence aC 
Bombay, transmitted tbe depositions taken by 
him during the enquiry. Object ions were 
raised, xnltr aha, that the depositions were in¬ 
admissible. as tbe Consul bad no power to take 
them in a case of murder. Held, ihat the 
Consul was authorised by law to take tbe dope- 
eitiooe of witnesses in this ca^^e, and \h\t they 
were admissible in evidence at the irial under 
0. 33, Evidence Act. EMPRESS v. DOSSaJI 
Gulam Hussein, 3 B. 334. [R-, 19 £ 749.] 

(280)—S. 33— Evidence before committing 
Magistrate’^Death ol witness —Admissibilvy xtl 
Sessions Court, —The depcsiiion of a witness 
who was not cross-examined before tbe oom¬ 
mitting Magistrate and who died before the 
trial, is admissible in evidence under s. 33, 
Evidence Act, because tbe accused bad tbe 
right aod opportunity of cross-examiniog him, 
notwitbstaodiog the omission ol fh^ir pleader 
to avail himself of that right. QUEEN EM¬ 
PRESS y. BASVANTA, 25 B. 168 = 2 Bom. L R, 
761, 

(251) —S* 33^ Statement by a witness in 
criminal proceeding, whelhfr admissible in 
subsequent proceeding against same accused,^ 
Where there arc two or more charges arising out 
of the same allegations made by an accused, the 
testimony of a deceased witness in a previous 
proceeding against the accused is admissi¬ 
ble in evidence in a sabeequeot proceeding 
against the same accused, although tbe prose¬ 
cutor in the secood case is ihc widow of the 
prosecutor in tbe first. QUEBN-EMPRESS v. 
Be.^BHUTGAR, Rat. Uo. Cr. C. 347 =Gr. Rg. 
38 of 1887. 

(252) — S. 33— **Incapable of giving evidence'* 
— Nature of incapacity, —The inoapaoitv to give 
evidence mentioned in s. 33 of tbe Evidence 
Act need not be a permanent one I something 
short of permanent incapacity might satisfy tbe 
words of tbe section ** incapable of giving evi¬ 
dence." In the matter of the petition of AfiGUB 
H08SE1N. Empress v. asour hossein, 6 C, 
774 = 6 C.L.R. 124. (4 C.L.K. 604, Dm,) 

( 253 ) _ 3 . 33 _ » Incapable of giving evu 
dence^' meaning o/-^Deposition of wuntss —The 
words ** incapable c/giving evidence " in s. S3, 
Evidence Act, denotes an incapability of a per¬ 
manent kind. The Court baa no disoretion 
under 6, 33 as to admitting a dapoRitioD, when 
tbe witness is proved to be incapable of giving 
evidence." But where tbe^absence of a witness 
is due to temporary causes, the Court has a dis- 
oretioD to admit tbe deposition of a witness, if 
It is proved to be either actually impossible to 
produce him, or to be so difficult Io do so, or it 
it is unreasonable to insist on bis production, 
in the matter of PyabI Lall. 8 O.L B. 634. 
[Appl,, 210.956; Dies. 60,774-8 O.L.R. 124,] 
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(*25 i) —5- Si — Proviso to seciiony applica* 
btliif/ r/.^Tip? qiieT^tion whether the proviso 
to ^ js appHcable^i.e.t whether the ques- 
ii )U' at issue are substantially the same— 
nds up'x) wbe ber the same evidence is 
applicable, ab bough different consequences may 
follow from the same act. In the matter of 
(he f}fitvinn 0/ ROCHIA MOR^TO, EMPRESS V. 
ROCHIA MOHATO. 7 C. 42 »8 C.L.R. 273- 

(2551 —S. 33— Evidence given in proceedings 
coram non jiidice ^ Admis^ibilitv in subsequent 
proceeding —“ (^iiesticnSy^' vieaning of-^Identity 
of m uter at ist^ue— Previous deposition whether 
relevant against person not party lo it. —The 
evidence ot a witness given in a proceeding 
subsequently pronounced to be one coravi 
non judicc not adniis*^ible under s. 33, on 
the death of ibe witnens, in a subsequent pro¬ 
ceeding reg«rdiijg the ^^ame matter. Although 
tho seetjon, by u^ing tbh word ‘‘questions ” in 
the plural, seem.> to imply that it is essential 
that all the questions shall be the same in both 
the proceedings to render the evidence admis¬ 
sible, that is not the intention of the law. 
The priocipln involved in requiring identity of 
the matter in issue is to secure that in the 
lormor proceedings the parties were not with¬ 
out an opporiuiuty of examining and cross* 
examining on the very point on which their 
evidence is adduced in the subsequent proceed¬ 
ing. Though separate proceediogs may involve 
issues, of whi^b some only are common to both, 
the evidence to those common issues given in 
the former proceedings may, on the conditions 
mentioned in s. S3 arising, be given in the 
subsequent proceedings. Where a peteoo 
charged another with breach of (rust, and, the 
compUint being dismissed, the complainant 
and one of bis witnesses were tried on the 
charges of making a false charge and giving false 
evidence respectively, held, that the deposition 
of the witnesses given in the former proceedings 
would, on the oondittons mentioned in s. 33 
arising, be admissible as against the former in 
the subsequent proceeding, but not as against 
the latter, notwithstanding the fact that there 
was in the second case the additional question 
whether the complainant in the former proceed¬ 
ing knew, or bad reason to believe that the 
charge was false, beside the question whether 
there baa been the breach of trust alleged by 
the complainant, which was common to both 
the cases. RAM Reddi v. Seshu Reddi. 3 
H. 46 = 2 Weir 756 = 2 Weir 455 = 2 Weiri 79. 

(256) —5 33— Evidence of gosha looman — 

Personal ottendance. —In a oaso in which a 
gosba woman is not exempted from appearance 
in Court, her evidence, not given in presence 
of the accused, cannot be received as the evi¬ 
dence of an absentee witness, as the personal 
attendance of the deponent can be procured 
by the process of the Court, HIGH COURT 
PROCEEDINGS, AUGUST 1868. NO. 1157. 

21^611* 755 = 4 H.H.C. Ap, 19, 

(257) —S, 33— Evidence in a former judicial 
proceeding. —Admitting evidence given in afor* 
met judicial proceeding under a, 33. Evidence 
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Act, without explaining reason for so doing, ie 
an irregularity. EMPRESS v. FaTEH ALI, 
A.W,N. 1881. 38. 

(25S)— S. 33—Recording of facts making 
section applicable, —When a case arises in which 
s. 33, Evidence Act can be applied, the ciroum^ 
stances rendering the section applicable should 
be recorded. In ihe absence of such record, the 
Judge was held to be wrong in applying the 
section, and the High Court declined to consider 
the evidence of witnesses taken before the 
Magistrate. QUEEN.EMPRESS v. RAM SARUP, 
A.W.N. 1898,22. 

(259)—S. 33— Depositions of an absent witness 
when admissible—Law laid dowii in Crim Pro. 
Code (1672), differeyii /rom that la>d down in 
Crim. Pro. Code (lS6l),—Under Crim. Pro# 
Code, 1661, as well as uoder the Evidence Act. 
s* 33, the depositions of an absent witness are 
only admissible wbeo the prisoner has bad the 
right and the opportunity to cross examine. 
Bub s. 327 of the Crim. Pro, Code, 1972, 
permits the depositions of a witness to be taken 
in the absence of the accused who has abscond¬ 
ed, and, even in such cases, it is necessary to 
establish that, when the former deposition was 
taken, the accused had absconded, and. after 
due pursuit, could not be arrested. QUEEN v, 
ETWAREE DHSREE, 2i W.R. Gr. 12. 

(2g0)— s, 33— Diposition of absent witness, 
grounds for its admission^ lo be stated fully and 
cleuW^.—When the evidence of an absent wit¬ 
ness IS admitted under s. 33, the grounds for 
its admission should be stated fully aod clearly 
so as to enable the High Court to judge of the 
propriety of its admission. In order to make 
a deposition admissible under tbo section, there 
must be something to show that, by ordinary 
care and the use of ordinary meao^, the witness 
could not be produced, and there must be 
evidence that the accused person did, in fact, 
have an opportunity to cros^ examine. QUEEN 
V, MOWJAN, 20 W.R. Cr. 69. 

(2GI)— S. 33—Deposition of an absent witness 
—Ground for non-production of witness^Trial 
to be adjourned. —Before a Sessions Judge can. 
under s. 33, admit the depositions of witnesses, 
given in a former judicial prooeeding, instead 
of, and in place of. the oral testimony of the 
witnesses themselvasi it ought to appear that the 
presence of the witnesses could not be procured 
without an amount of delay or expense which, 
under the ciroumetances ot the oase, the Court 
ooosiders unreasonable, conssqoently where 
there is nothing of a special nature to stand in 
the way of the postponement of the trial, the 
case should be adjourned to the next Ssssione 
to procure the attendance of the witnessea. 
QUEEN V. LUKHUN SaNTHAL. 21 W.R. Of. 
86 , 

(262)— S. 33—JEyidence of deceased witness'^ 
Evidence Acl, I of 1872, s. 33—Crim. Pro. Cods, 
Aci X 0/1882, s. 512,—The only provisions of 
law under which the evidenca of a deceased 
witness is made admissible in evidence are 6< 3J> 
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of the Evidenoe Act| in ca^es between the same 
parties or their ropretjeotatives in interest, and 
Bi Sl2 ot the Grim. Pro. Code, under which it 
must be proved that the accused was abscond* 
ing and there was no immediate prospect of 
arresting him. QUEEN-EiiPUESS v. SAHIB 
SINQH. A.W.N. 1896. 182. 

(203)—5. 33 —Use in Sessions Court of evi* 
dence taken before Magistrate — Meaning of 
^'cannot be ** VVhero a Sessions Judge, 

seeing that some of the witnesses examined 
before the Kl^gistrate were absent on the day 
fixed (or bcariog in tho Sessions Court, ordered 
fresh summons for the next bearing at whioh 
also they were not present, and thereupon used 
the evidence they had given before the com- 
mitting Magistrate a^i evidence in the case, held 
that tbe provisions of s. 33 of the Evidtnce Act 
did not apply, since it could not be held that 
tbe witnesses '^coaid not be found.** The Judge 
should have issued warrants to enforoe their 
attendance in Court. E.\lPEROK v« NANHC 
Khan, A.W.N. iSOS. 202^2 Cp. LJ. 518. 

(264) —S.33—‘*Oppor<M>iifv to cross eximine,'* 

meaning of—^^heiUtrau accused %n a Sessions 
enquiry had the opportunity to cross-examine a 
prosecution witness. ao enquiry under 
oh. XVlf I of the Cnm. Pro. Code, a witne^^s was 
examined by the prosecution but bo was not 
cro6s*examined oy the accused ; in tbe Sessions 
trial, tbe wiCDc^'d having died, his deposition 
was put in under >. 33, Evidence Act. Beld — 
It is doubtful wbetbor the evidence ii admissi* 
ble under s. 33. Evidence Act ; oven if it is 
admissible, its evidentiary value is very small 
indeed. Having regard to tbe practice at 
Sessions enquiries not to cross ex-imiuc the 
proseoutiou witnesses unless, at the oonolusion 
df tbe enquiry when the charge is drawn up, the 
accused thinks it worth while to defend himself 
in the first Court, it could hardly bo said that 
the accused bad tbe opportunity to cross* 
examine a witooss examined by the prosecution, 
where the accused did uot oross*examiue any of 
tbe prosecution witnesses, and was ziot asked by 
tbe enquiring Magistrate to eserciae his rigbw 
of cross examination. IBRahim v. KiNO* 
EuPEROE, 17 C. W.N. 230» t8 lad. Cas. 408 » 
14 Cr. L.J. 70. 

(265) —S. 33—Sse COMMISSION, 19 C. 113. 

(966)-S. 33—See CEIM. PRO. CODE. 1898, 
a. 612, 26 P.B 1685. Or. 

(267) —S. 33 WITNESS—EXAMINA¬ 

TION OP WITNESSES, Bit. Un. Cr, C. 81. 

(268) —B. 33—S^e Nos. 139. 241, supra and 
No* 635, infrut 

(269) —Si. 33, 157—Crim Pro. Code (1862). 
i, 612—Evidence of witnesses recorded before 
committing Magistrate^ Admissibility, after 
death of witnesses, during the subsequent ses- 
eiona trial of an absconding accused—Scope of 
e*8S.—Ontof eix persons acensed of marder, 
five were arrested, and, after an enquiry by a 
ACiristfate, were* committed to the Court of 
BeMdot by which they were oonvioted* The 
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sixth accused absconded at tbe time of the* 
enquiry by tbe committing Magistrate, In that 
trial. 8ume of tbe witnesses deposed before the 
committing Magistrate that tbe absconding 
person was also a psrticip^itor in tbe crime. In 
tho Sessions trial, the Judge did not record 
that the sixth accused person bad absconded, 
and the evidence was recorded against the 
prisoners then under trial only* Two years 
afterwards, tho absconding person was arrested 
and tried before a Sessions Judge who admit¬ 
ted tbe evidence given by the witnesses in tbe 
former case before tho Magistrate and tbe Ses¬ 
sions Judge. because tbcsd witnesses excepting 
one, were dead then. Tbe deposition of tbe 
surviving witnecs given in tbe former case 
was also admitted in this case, in addition to 
her deposition in tho case also. Held, that the 
depositions given before the committing Magis¬ 
trate in tbe previous case wero admissible under 

512. Grim. Pro. Code, but not under s. 33, 
Evidence Act. but that the depositions of the 
deceased witnesses given before tbe Sessions 
Judge were not admissible. Beld, further, 
that the deposition of tbe surviving witness in 
tho previous Sessions trial was admissible 
under 5. 157, Evidence Act. [H., 16 A.SV.N* 
182»] In order to render the depositions, given 
in any proceeding'! by persons who are now 
proved to have died, admissible in evidence, 
tbe proceedings in which tho same evidence 
was given must have been between vbo same 
parties or tbeir representatives in imerest, and 
tbe petiOD against whom such depo:*itioQ8 
could be board muvt have had an opportuuity 
of cro4S*examinii)g the witnesses. QUCBN- 

Emtebss v. ishri Singh. 8 a. 672^ a.W.N. 
1886. 257 

(270j—S* 34—Enfries in accouyit books, when 
admissible.—EtTiirien to be admitted as evidence 
by way of corroboration of other testimony must 
be made in the tegular course of bu>iuess. It 
is not sufficient to prove that tbe entries were 
taken from books which were regularly and 
correctly kept. QUEBN EMPRESS v. SAVAD 
SurFUDDIN, Rat. Ua. Cr. C. 344»Cr. Rg. 37 
of 1687. 

(271) —S. 34—Absence of entru in account 

book, - Although e. 34 oi the Act m-ikes an entry 
in a book of account relevaoi, such a book is cot, 
by itself» rolevaot to disprove an alleged transac¬ 
tion by tbe absence oi any entry coDcerniDg 
it. QUEBK-EMPRESS V. Qrees Chundbr 
nANERJBB, 10 C. i024. c^*. 3 Ind. Cae. 291; 

B., 26 A. 90-A.W.N. 1902, 207, 16 C.L.J. 621 
«13 Ind. Gas. 676; Bxpl , 15 O.L.J. 7«18 
Ind. Cas. 120«17O.W*N* 108.] 

(272) —8. 84—See ACCOUNTS, 1 B. 610. 

(273) —B. 34—5ee No. 9. supra, 

(274) —S. 35—Official public book, whether 
ev^ence of absence of entry. ^8. 85 only pro¬ 
vides that any entry in an official bock, whioh 
J8 duly made by a public servant in the execu- 
tfon of hie duty, ia of itself a relevant faot.^ 
But it is DO evidence for tbe purpose of proving 
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tbe in rhem of any particular en^ry. 

In th^ of JUGGUN LALL, 7 C.L.R. 356. 

[A* , 22 AAV.N. 207 = 26 A. 90.] 

(^75)—S. 36—See CRIM. PRO. CODE, 1898, 
s. lOA 28 C. 348 = 5 C.W.N, 65. 

(276) —5. iZ—Judgment in civil suit giving 
to criminit trials A dmUsibtlity in evidence, 

— The judgment of a MudsiS who, disbelieviDg 
the genuiueuess of the signature of the 
tants of a bond on which a suit had been 
brought, di'ecicd the prcsecution of the pla'DtiSs 
in the case for forgery, is not legally admissible 
in evidence in a trial for ibe offence. GOGUN 
CHUNDER GhOSE V EMPRESS, 6 C. 247 = 7 
C L.R. 74 = 3 Shome L.R.Cr. 31. [Cons,, 23 C. 
610 ] 

(277) — S. 43 —Record and judgment in a (rial 
in 7vhich princ P '11 was convicted of bf each of 
the peacf^—at evidence against 
surpty — S 514, CVim, Pto Code (1898K —Per 
Wilkins, /. — The mere productioD of the origi* 
nal record or of its certified copy of the trial in 
which the principal has been coDvictid of break' 
tog tbe peace within the period covered by tbe 
bond, would not be conolusivo, if indeed it 
would be any evidenoe, against the surety in a 
proceeding under s. 514, Ccim Pro. Cede, 189S. 
per Baneiiep^ tf,—Where a bond is given by a 
surety, and the condition on tbe bond is that it 
shall be forfeited, not if tbe principal party is 
convicted of a breach of tbe peace, but if be 
commits a breach of tbe peace, the judgment 
convicting tbe principal of a breach of the peace 
is no evidence under tbe Evidence Act, (s, 43) 
against the surety who was no party to it, to 
prove that the party bound down to keep the 
peace has really committed a breach of the 
peace. Such fact must be proved by evidence 
tak*^n in tbe presence of surety, unless it is 
admitted bv bim. QuEEN^EMPRESS v, HaR 
CHANDRA ChOWDHURY, 25 C. 440. [DiSS.. 32 
P.R. 1903, Cr ; Not F., 12 Cr. L. J. 404 = 11 Ind. 
Cas, 588 = 226 PX.R. 1911 = 36 P. W.R. 1911, 
Cr,] 

(278) —S. 43—See CRIM. PRO. CODE. 1898, 
B. 514, 9 C.P.L R, Cr, 8. 

(279) —S. 43—See Nos. 31, 49, 53, 69, sttpra^ 

(280) —S. 45 —Expert medical evidence — 
Cnuse of death .—A medical man, who bad not 
seen tbe d^ad body and who bad not been 
present at tbe post morfem, could be a&ked to 
give his opinion about tbe cause ot death, after 
placing before him tbe appearance of the body 
08 spoken to by tbe medical man who made 
post mortem examination, together with tbe 
signs spoken to by bim as having been noticed 
by bim when making tbe post mortem examina* 
tion. Queen EMPRESS V. MEHER ALl 
MULLICK. IS C. S89. 

(281) — S' 46 —Expert ev'xdence^^Evidence to 
prove handtotiUng^Sufficiency of ^—To base a 
oODviotioo on tbe evidence of an expert in band¬ 
writing, aa a general rule, is very unsafe. 
There may be cases in which the handwriting is 
•of such a peculiar character that the conclusiOD 
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as to identity of tbe writer is irresistible. In 
this case, two anonymous threatening letters 
Were sent to tbe Government of India. Tbe 
Government expert in handwriting was examin¬ 
ed and be deposed that, having regard to tbe 
movement, execution, style, direction, curve 
and pen-pressure of certain letters, tbe writing 
of tbe exhibits resembled tbe admitted hand** 
writing of tbe accused. Held, that, tbet evi¬ 
dence was not enough to prove beyond reason¬ 
able doubt that the accused was tbe writer of 
the anonymous letters. Kali CHARAN 
MuKER.Ti V. King Emperor, 6 A.L J, I84 = 
9 Cr. L.J. 498 = 2 Ind. Cas. 154. (2 A.LJ. 
444, F.) [F., 11 Cr.L.J. 114=5 Ind, Cas. 355 
= 13 O.C,i; R., 36 M. 159=13 Cr. L.J. 226 
= 14 Ind. Cas. 418-22 270=11 XI.L.T. 

93 = 1912 M.W.N. 125.] 

(282) —S. 45— Expert in thumb-marks —S«6- 
Registrar, —It is not right to assume that a 
Sub-Registrar is an expert in the matter of 
thumb-marks. In re THIMMU REDDI, 2 
Weir 760. 

(283) —S. 45— Comparison of handwriting.— 
Comparison of bandwritiog is permissible in 
criminal no less than in civil cases. HIGH 
COURT Proceedings, 30th March 1868, 
No. 544. 2 Wetr 759. 

(284) —8. 45—Ulus, (c)—Expert evidence— 
Admissibility—Comparison out of Court— See 
PENAL CODE, 8, 124-A, 16 O.W.N, 812 = 39 
C, 606 = 13 Cr. L.J. 289 = 14 Ind, Cas. 753. 

(285) —S. 45—5cc Nos. 36, 149, supra. 

(286) —Ss. 45, 47—Forgery—Value of expert 
evidence — OovernmeDl expert—See PENAL 
CODE, S 9 . 467, 477, 18 P.W.R. 1912, Cr. = 147 
P.L.R. 1912 = 15 Ind. Cas. 379 = 13 Cr. L.J. 
563. 

(297)—Ss. 45, 74 and 78—See FINGER IM¬ 
PRESSIONS, 3 N.L.R, 1 = 5 Cr, L.J. 220. 

(2P9)—8s. 45, 165—See LUNACY, Rat. Un. 
Cr, C. 279 = Ct. Eg. 18 of 1886. 

(289) —S, 46—Sea No. 149, supra, 

(290) —S. 47—See Nos, 149, 286, supra. 

(291) —8. 48—See No. 149, supra. 

(292) —S. 49— See No, 149, supra, 

(293) —S. 50-Scope of.—The Ecope of s. 60 of 
the Act, leaving tbe exception out ol considera¬ 
tion. seems to be that tbe person himself is not 
to be called to state his own opinion, but 
tbatj when be is dead or cannot be called, bis 
conduot may be proved by others. Tbe section 
appears to afford an exceptional way ot proving 
a relationship, but by no means to prevent any 
person from stating a fact of which he or she 
has special means of knowledge. A husband 
or wife ^ not, therefore, precluded from pro¬ 
ving bis or her marriage. QOEEN EMPRR58 
V. SUBBAB^YAN, 9 H. 9»1 Weif 672=9 Ind. 
Jar. 466. 
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(294)—S. 60— Proof of marriage. — Under 
the proviso to 8. 50» Evideooe Act, in proceed- 
iDgs of the kind iheroin specified, opinion relo* 
vant under that seotioo is not b; itself sufil* 
cient to prove marriHgc which must, in conse¬ 
quence, be proved in some othor wav. 
MaDHAWA V. PATTBB MUHAMilAD, S P,R. 
1894, Cr. 

(2951—8. 50—See ADULTERY, 5 A, 233, 5 C. 
666 = 5 O.L.R. 597, P.B, 

(296) —S. 60—See PENAL CODE, s. 498, 
9 M.9 = L Weir 572 = 9 lod. Jur. 464. 

(297) -8. 50—See No. 149, supra. 

(298) —S. 51—See No. 149, supra. 

(299) —8. 53—See No. 69, supra. 

(300) —S. 54— Scope o/.—This section has no 
bearing whatever upon the question of tbe rele¬ 
vancy of a previous conviction after an accused 
has been convicted of the ofience with which 
he has been charged, and for tbe purpose of 
enhancing tbe sentence to be passed upon him. 
It refers solely to the relevancy of a previous 
oonviotioQ as evidence to prove that the accused 
is guilty, and should be convicted of tbe parti¬ 
cular ofi'^nce with which be is obarged. NOA OK 
Gyi V. Queen EmpbbsSi L.b r. i 872—i892, 
449. (14 C. 721, D) 

(301) —S« 54—Previews conviction, as evu 
dence of character .—Tbo Evidooce Act gives 
tbe Court a discretion to admit previous con¬ 
viction as evidence of character, at any stage 
of the trial, in all cases in which there is such 
a conviction between the act of which tbe 
prisoner was found guilty on tbe previous con¬ 
viction sod tbe facts to be proved, as bears upon 
the probability of tbe prisoner having com¬ 
mitted tbe act charged, and in those ca^es 
where ihe previous oonvictioa id of a kind fall¬ 
ing within any of tbe classes of connection 
with tbe facts to be proved, stated in es- 6 to 16. 

High court Proceedings, ist October, 
1877, NO. 92d6, 2 Wcic 760. 

(302) —S. 54—Previews conviction-^Character, 
evidence of. —A Judge’s direction to tbe jury to 
consider tbe proof of previous convictions as 
evidence giving rise to an inference regarding 
the character of tbe prisoner amounts toH mis- 
dicectioa, such evidence (of bad character) 
being ir^^elevant and inadmidsiblc under s. 54 
of Ihe Evidence Act. ROSHUN DOOSADH V. 
Empress, 6 C. 788 = 6 C.L.R. 219. [P., 14 G. 
721, F.B., 28 B. 129.] 

(303) —5, 64—Previous conviction —Uadet 
B. 54 of the Act, previous conviotioas are in 
every case admissible against an accused person. 
Qokbn-Empbbssv. Kartick Chunder Das, 
14 C 721. [fl . 28B. 129, 1 C W,N. 146. L. 
B.R. 1872-1891, 449, 674, L.B.R. 1893-1900, 
93.] 

(801)—Si 64 — Previouf CO nv ref ion when re^ 
levant’^Penal Cods, 8. 76—Enhanced sentence. 
—A trying Magistrate ought not to take any 
previoQB ooDViotioo into consideration for tbe 
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purpose of establishing tbe charge, upon which* 
the accused was tried, and deciding as to the* 
guilt of tbe accused in respect of tbe cfionce 
for which be was tried. But tbe trying 
Magistrate is not debarred by s. 54 or by any 
other of its provisions, from using any previous 
conviction for tbe purpose of aiding him in 
determining tbe amount of punishment to be 
awarded on tbe prisoner being convicted of a 
fresh ofience. ’’Enhanced sentence" under s. 75, 
Penal Code, explained. Qubbn-Eajpress v. 
NGA Pyi PON, L.B.R. 1893—1900, 93, iL.B. 
R. 1872-1892, 449, P.) 

(305) —S. 54—See BAD CHARACTER, 15 P. 
R. 1688, Cr. 

(306) —S. 5iSee PREVIOUS CONVICTION, 
5 Bom.L.R, 1034, A.W N. 1836, 47. 

(307) -S. 54—Sea Nos, 21, 31, 54, 69, 70, 71, 
supra and No. 422, iafta. 

(308) —Ss. 51, lt36 and 167—Evidence of bad 
chara ter elieited bp defence, tvheiher can be 
ad>niiled — Evidence to corroCoraie witness, 
whether can be admitted before witness himself 
ts examined. —Under s. 54, tbe fact that the 
accused has a bid obaraoter is irrelevant, and 
so, tbe evidence that tbe accused wms reputed 
to be a tbief is irrelevant, and cannot be 
admitted, whether elicited by tbe prosecution 
or by tbe defence. It is doubtful wbeiber s. 186 
gives the Court any discretion to allow evidence 
to corroborate a witness to be given under s. 167 , 
before the witness himself is examined. But, 
io any case, such evidence cin be admitted 
only very rarely and for special re asons to be 
recorded by tbe Judge. Ml MYIN v KING- 
EIUPEHOU* 5L.B R.4-9 Cr. L J. S76»2 Ind, 
Cae 349. (3 L.B.R. 240. F.) 

(309) — Ss. 54, 165—Previous conviction — 
Relevancy of -Enhancing punishment—Penal 
Code, s. 76.—The proof of a previous conviction 
not contemplated by s. 75, Penal Code, may be 
adduced after tbe accused is found guilty, 
provided the previous conviction is relevant 
under tbe Evidence Act. EMPEROR v. ISMAIL 
AbIBHAI. 16 Bom. L.R. 934«2 Bom. Cr. C. 
252»i6 Cr. LJ. 83»26lnd Cai. 998. 

(310) —S. 66See Defamation, 9 O.P.L. 
B. 198. 

(311) —S.67**Jwdicia{ nofice.—Tbe statement 
by H» M’s Commissioner and Coosol-General 
for Uganda is auffioieot for the Court’s taking 
judicial notice, under a. 57, Evidence Act, of tbe 
existeoce of bostilitied between Kibcrga, tbe 
King of Unyoro, and Her Majesty the Queen, 
and tbe Protected Btate of UgvnJa. IMPBRA- 
TRIX V. JUMA 5m FaKIB, 22 B. 84. 

(312) —iSe, 57, 60— Reference to books of 
science.— Under the provieions of tbe peoulii* 
mate paragraph of s. 67, and the first proviso 
of 8. 60 of the Evidence Act, tbe Oourts oaa 
refer to book^i of eoienoe. Tbe Oourt id this case 
referred to Tavlor’a Medical Jurisprudenoe for 
learning the effect of a sudden blow on the 
abdomen. In re HatXM, 13 O.LiB. 86. [F., IG- 
0, 140.] 
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57 and 73 (2)~See LIBEL, 14 C. 
W N 7i:5 -37 C 7C0=G lod. Cas. 81. 

(SU)—S- 58—ADMISSION. Rat. Un- Cr. 
C. 769 = Cr. Rg. 34 of 1695. 

Discrepaticies in evidence io 
be reconciled, if possible —Discrepaocies in 
ovide» fe must be carefully considered and 
tbc-ir eflecl allowed for, but when they cau be 
fairly reconciled by explanation or can be 
n.^turally and reasonably accounted for. evi¬ 
dence, oibetwisc truitworthy, cannot be put 
aside, alihouph its value may be pro fanto 
impaired, eolely because of iheic occurrence. 
N(iA Po Kyaw V. Queen-Empress, U.B.R. 
1897—1601, Vol. I, 162. 

(316) —S. CO —lmproi}er admission of hearsay 
evidence — Selti'ig aside of ccnvtctinn. —Where 
infoimation was given to Ibe Police that the 
first three uccused were collecting in the bouse 
of the fourth aceu.std with the intention to 
commit dacoity, and Ibe person who gave the 
information was not produced before the 
Court, that the Judge bad wrongly ad¬ 
mitted tbe hearsay evideoce of the Police 
officers as to the intention of the accused to 
commit dacoity, although tbe Judge was not 
wrong in allowing tbe officers to name tbe 
persons who told them that they would find the 
first three accused in tbe bouse of tbe fourth. 
Tbe conviction was set aside on the ground 
that the jury may have been influenced by tbe 
mistake of tbe Judge- In re VAITHILINGA 
PiLLAl, 2 Weir 762. 

( 317 ) _S. 60- See ADULTERY, 13 C.L.R. 
125. 

(318) —S. 60—See No Sl2, supra. 

(319) —S. 63-^Secondary evidence— Letter 
lost—Newspaper in which published—Whether 
secoTidatyeviaence.— Ho secondary evidence can 
be given of a document, which is nob proved to 
have been written by the accused or to have ever 
existed. A defamatory letter was published in 
a newspaper The accused was prosecuted as 
being the writer. Tbe latter could not be found 
and no one deposed to such a letter ever having 
been written by tbe accused. Eeld that the 
copy of the newspaper was not secondary evi¬ 
dence of tb« original letter. RaMLAL PALA- 
RAM V KING-EMPEBOR. 8A.L.J. 302 = 12 Ur. 
L.J. 259 = 10 Ind. Cas. 852. 

f3-20)-S. 65 (e)—See PUBLIC DOCUMENT, 
5 P.R. 1903. Ct. = 66 P.L.R. 1903. 

(321) —Bs. 66. 74 —Letter of village Nikah 
^liawan to the Moharit regarding a marriage 
—Document whether a public document- 
secondary evidence of its contents—Admissi¬ 
bility—See Penal CODE, ss. 192, 196. i P.R. 
1914. Cr. = 139 P.L.R. 1914 = 15 Or, L.J. 344 = 
23 Ind. Cas. 696. 

(322) —S. 13—Proof of handwriting — Pro¬ 
cedure.—la matters expressly provided for by 
the Evidence Act, such as proof of handwriting 
under s. 73, the correct procedure is to start 
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from the Act and not deal with it as a mere 
mcdification of the Law of Evidence pre- 
vailing in England. QUEEN-EMPRESS v. 
LalsinG. Rat. Uo. Cr. C. 452. 

(323) —S. 73—Criw. Pro. Code (18821. s. 298 
—Docunjgnf for comparison by jury—Duty of 
Judge. — Before a Judge allows documents to 
go to tbe jury for the purpose of comparison of 
handwriting under s. 73 of tbe Evidence Act, 
it is his duty, under s, 298 of the Crim. Pro. 
Code, to find whether these documents ate 
admitted or proved. The record of the ease 
should contain a note of such finding, QUBBN- 
Empress V TuLSA.71, Rat. Un. Cr. C. 491= 
Cr. Rg. 61 of 1889. 

(324) —S. 13—Document — Handwriting — 

Comparison of handwriting —“ Purports,” inter- 
pretution of. — Under s. 73, Evidence Act, it is 
not necessary that tbe writing which is in 
dispute must itself in terms express or indicate 
(bac it was written by the person to whom the 
writing is attributed. The word “purports” 
in the section means “alleged.” When an 
anonymous writing is produced and ascribed by 
the prosecution in a particular person, then 
the case for the prosecution must be taken to 
be that, having regard to the admitted doou- 
ments, and the comparison between them and 
the disputed writing, tbe proseoutioo alleges 
that tbe disputed document purports to have 
been written or made by the accused. EM¬ 
PEROR V. Ganpat Balbrishna bode. 14 
Bom. L.R. 3lO=(S Ind. Cao. 649 = 13 Cr. L.J. 
505 = 1 Bom. Cr. C. 119. (14 C.W.N. 1114 at 

p. 1138, Not F.) 

(325) —S. 73—See JUDGE AND JURY, Rat. 

Un. Cr. C. 462. 

(326) —S- 73 —See No. 44, supra. 

(327) —S. 74—Census Register—Public docu¬ 
ment.—CeneViS Registers are not public docu¬ 
ments witbin tbe meaning of s, 74 of the 
Evidence Act. EMPEROR v. BHAVAN RAO 
VITHALRAO, 6 Bom. L.R. 535. 

(328) —S. 74—See Nos, 287, 321, supra. 

(329) —Ss. 74. 76—See CRIM. PRO. CODE, 
1898, ss. 162. 164. 30 M. 466=17 M.L.J. 471 = 
6Cr. L.J. 346 = 3 M.L.T. 14. 

(330) —Ss. 74, 76, 77—Public document and 
certi£ii.d copies thereof —See CbIM. PRO- CODE, 
1898. s. 164, U.B.R. 1892—1896, Vol. I, 34. 

1331)—Ss 74, 80-SfC CONFESSION—CON¬ 
FESSIONS TO Magistrates — admissibi¬ 
lity, ETC., 12 A. 595 = A.W.N. 1890, 199. 

(332)—S. 10—Right t/ private persona fo 
inspect public documents.—Neither in tb? 
Cnm. Pro. Code, nor in tbe Evidence Aot_ig 
there any provision declaring or limiting tbe 
right of private persons interested in criming 
proceedings to inspect documents in the 
of third parties. A tight to inspect publio 
doouments is, however, assumed in s. 76 of 
the Evidence Aot. It may be inferred thaUhe 
Legislature intended to recognize the tign* 
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geoBrally for all persons, who can show that 
they have an intorest for the proteotion of 
which it ie necessary that liberty to iDspeot 
such dooumcDtH should bo given. Per Shep¬ 
pard, J, QUEKK-EMPRESS V. ARUUUGAM, 
20 M. 189 = 2 Weir 763. F.B.=7 M L J. 167 = 
2 Weir 120. [F.. 31 C. 284*8 C.W.N. 125 5 

B., 30 M. 166 = 6 Cr. L.J. 846 = 17 M.LJ. 471 
= 3 M,L.T. 14.] 

(333) —S. 76— See Nos, 329, 330| supra. 

(334) — S. 77—5re No. 330, eupra^ 

(335) -S. 78—Sre PENAL CODE, s. 121, L, 
B.R. 1872—1892, 389. 

(336) —8. 78 • See Nos. 1, 287, 313, supra. 

(337) —Ss. 78 (5), 114, ill. (tf)—Proceedings 
of Municipal bodies how to be proved—Pre- 
sumption as lo the regular perlormance of 
official acts if applies to aupply dedcienev in 
proof- See BEN. ACT III OF 1864, ss. *261, 
273, cl 2, 17 C.W.N. 531 = 14 Or. L.J. 91=18 
Ind, Casi 651. 

(938)— S. 80, Scope of. —The statements as 
to which 6. 80 of the Evidence Act saya that 
certain presumptions shall be drawn, are 
statements or confessions taken in accordance 
with the law. The section does not render 
admissible any particular kiod of evidence, but 
only dispenses with the uecessitj for formal 
proof in the cabe of certaiu dooumenis taken in 
accordance with law. 8, 80 dees not operate 
to render it admissible. The section merely 
gives legal sanction to the maxim Ontnxa 
pr<ziumuniur nie esse ocia^' with regard to 
documents taken in the course of a judicial 
proceeding. Per Parker, J. QUEEN-EMPRBSS 
T, VlHAN, 9 H. 221«2 Weir 125, 

(339)—S. SO^Presumptionundtr^IlequisUes 
for raising the presumption.—Under e. 80 of 
the Act, the Court presumes certain facts 
concerning a document purporting to be a 
record of the evidence* But it must purport to 
be signed by a Judge or Magistrate, and where 
the pereoQ taking the depoeitioo omits to claim 
trbe position of a Judge or Magistrate, the 
presumption that he is so, does not arise. The 
defect may be supplied by oral evidence. The 
certified copy should also show on the face of 
it that it is a copy of part of the record in a 
specified proceeding. CROWN v. Ml BHWE 
Ke, 1 L.B.R. 268. 

(840) -5. 60—Admissibility of confession by 
accused under,—A confessiou by an accused, 
recorded by a Magifitrafe. is admissible under 
6* 80, Evidence Act, even though the Magis* 
trate, who recorded it, ultimately came to the 
OODolusioD that be ba^ do jorisdictioo to try 
the oase. EMPRESS v. BANKO BIHAUI, 10 G. 
P.L.R, Cr. 16. 

(841) -S. 80—Cfim. Pro. Code (1882), s. B09 
^Deposition of medical witness before commit'^ 
ting Magistrate when admissible in a Sessions 
trial^Ptesumption.—Although a Magistrate 
ahoold toko sod attest a deposition of a witness 
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in tbo presence of the accused, and should al^^o, 
by the use of apt words, on the face of tbo 
deposition, make it apparent that be has done 
so, yet, tborc ie no provision of law which makes 
the attestation of the deposition by the Magis* 
trate, in the presence of the accused, obligafory, 
and the provisions of s. 80 cannot, therefore, 
apply to It. S. 609, Grim, Pro Code. doe«i not 
enact that a deposition of a medical witness 
shall be taken and atte$^tcd by tee Magistrate 
in the presence of the accused. What it provides 
is that the deposition, if so taken and attested, 
may bo put in evidence in the Sessions tria). 
Therefore, that the deposition whs taken and 
attested by the Magistrate in the presence of 
accused cannot bo presumed under s* 80 of the 
Evidence Act. QUEEN-EMPRESS v. PohP 
SINGH, 10 A. 174 = A W.N. 1888. 11. (9 A 720, 

B. ) iAvpr., 18 C. 129.] 

(342) —S. 60^Dying declaration—Admissu 
biiity of the document, —Beld^ that 8. 80, 
Evidence Act, bad uo benriog on the question 
of the admissibility of a statement made by the 
deceased as a dying declaratino, the Magistrate 
who took the statement, being other than the 
committing Magistrate and the statement not 
being taken in the prisenoe of the accused; 
Bold, also, that the dccument itself was not 
relevant to prove the truth of the facts stated 
therein. HASBIM v. EMPRESS, 9 P R. 1900, 
Cr. = P.L.R. 1900, p. 69. [Not AppL, 1 Ind. 
Cas. 100; D., i P.W.B. 1909. Cr.] 

(343) —S. BO—See ACT X OP 1S73, s. 5, 10 

C. P.L.R. Cr. 16. 

(344) -S. 60—See CONFESSION—GENERAL, 

2 P.R. 1893, Cr. 

(345) —6. 80—Presumption as to confessions 
—See CONFESSION—CONFESSIONS TO MAGIS¬ 
TRATES—ADMISSIBILITY, BTC., 1 L.B.R. 
340. 7 C.W.N. 220. 

(340)—8. 80 —See CONFESSION—MISCEL¬ 
LANEOUS, 1 B. 219. 

(347) —B. 80—See CRIM. PRO CODE, 1898, 

88. 164, 342, 361 and 533, 10 O.C. 112 = 6 Or. 
L.J. 94. 

(348) —S. 80—See FALSE EVIDENCE, P.L. 

R. 1900, Or. 63. 

(349) —S. 80— See Noa. 22, 331, sujTra. 

(350) —S$. 80» Z2—Dying declaration—Proofs 
—A dying declaration is not admieeibJe in 
evidence without proof that the deceased 
actually made the declaration. Even if it bears 
a Magistrate's attestation, it is not admissible 
under s. 80, where the Magistrate wae not the 
committing Magistrate. The person who took 
the statemeot should be subjeot to cross* 
examination as to the dying man's state of 
mind when be made it. and as to other 
circumetancee. RBG. v. Fata ADAJI, 11 B.H* 

C. 247. [R., L.B B. 1872—1692, 167.] 

(361)—Bs* 60, 91—Deposition of witness— 
^ot read over in acouaed's presenoe—In.^edipia- 
sibility in evidence—See Cbih. Prq. OODB, 
1898. 360, U.B.B, 1912,1st Qr„ 123 = 18 Cn 

L.J. 669=16 Ind. Cae. 986. 
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(3^.2) —Ss, SO and 114. ill. (e)—Criw. Pro. 
Coac s. 50y—Adwissibihr?/ in evidence 

cl '! f' ulion if imuLal joitness—MagUtraU's 
ns to cDcumslances under which 
Jcai taken — Eject. —To reodet the 
duuO'Miua of H Civil Suttieun oc other medical 
evidpiiue ndmissi ble in evidence under a. 509 of 
t'le Cnm. l-’ro. Code, it must be shown to have 
been lakfu and attested by the Magistrate in 
the presi Dce of the accused. These facts may 
be proved by calling the committing Magistrate 
or any ether person who was present at the 
enoniry before him and is able to testify thereto. 
Bat the Court, in the absence of such evidence, 
is not bound to pr.sume, either under b. 80, 
or s. Ill, ill. {e) of the Evidence Aot, that the 
deposifion was so taken and attested. f9 A. 720 
and 10 A. 174. Appr.} S 80 of the Evidence 
Act Will be of no ttasistance in a case, under 
8. 509. Cnm. Tro. Code, where there are no 
" siaiemeiils as to the circumstanoes under 
which the deposition was taken purporting to 
he made by the person signing it; ” but if the 
Maginiraie records a staiement at the foot of 
the dep isition to tbe tfiect that the deposition 
was taken and attested by him in the presence 
of tbe accused and signs such statement, tbe 
Court would be bound, under s. 80 of the 
Evidence Act. to prej.ume that such statement 
was true, and to adm.b the deposition under 
s 50-1. O'lm Pro. Code. KacHaLI Hari v. 
QUEIiN-EMl'RESS, l8 C. 129. (10 A. 174, 
Appr.'i 

(358)—Ss. 80, 132—Sec BRIBERY, 15 M. 63 
= 2 Weir 794. 

(354) —S. 81—Scope of presumption as to 
prirnng and puhlicaiion of newspaper— See 
LIBEL. 10 M L T 50u* 1911 2 M.W.N. 576- 
12 lud. Cas. 961—12 Cr. L J. 685 — 36 M. 457. 

(355) -S. PI —Sec CONFESSION—CONFES¬ 
SIONS TO MAGISCR-ATES — ADMISSIBILITY, 
ETC.. 9 C.LJ. 663 = 13 G-W.N. 861-2 Ind. 
Cas. 681. 

(356) —S. 86—See No. 1, supra. 

(357) —S. 83 —See telegrams, 4 Ind. Cas. 
240. 

(358) —S 91— Summary friaf— Oralevidence 
admis ible to prove depositions of witnesses. 
lo ordinary oas«s, a Magistrate trying a criminal 
charge must take dowu the evidence, and then 
the record ihua made is the only admissible 
proof of wh.it was said, but in a summary 
trial the Magistrate need not goaerally record 
tbe evidence, and where no obligation is laid 
upon the Judge or presiding officer bybiwto 
reduce deposiiioos or statements to writing, 
they may be proved by tbe presiding officer or 
by persons who heard them, in order to estab- 
Jith tbe laot that they were made. HOWARD 
V. RUSTOMJI Dad ^BHAI. Rat. Uo. Cr. C. 334 
= Cr. Rg 24 of l887. 

( 359 )_S. 91—Sfafemenf before constable — 
Admissibility-Dtpjiiiion belore Magistrate- 
Oral cwidencfl.—The accused was charged in 
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tbe alternative with having given false evi¬ 
dence either before the chief conetable in a 
police investigation cr before a Magistrate in a 
criminal trial. Held, that the statement made 
to tbe chief constable by the accused, and 
reduced by him to writing, was not admissible- 
in evidence against tbe accused ; the only evi¬ 
dence as to such statement that would be ad¬ 
missible for the purposes of such a case as the 
present being the oral testimony of I,he cons¬ 
table, who could, however, refresh his memory 
by referring to the statement reduced by him to 
writing; and that tbe oral evidence of the con¬ 
tents of the accused’s deposition at the trial 
before tbe Magistrate was inadmissible under 
B. 91. Evidence Aot. The deposition itself ought 
to have been put in, and tbe proceedings in the 
case in which it was taken ought also to have 
been put in, to show the nature of the proceed¬ 
ing in which the evidence was taken. QDEEN- 
EMPRBSS V. Bapu Naban, Rat. Ua.Cr. C. 
401 -Cp. Rg, 62 of 1868. 

(360) —S. 9\—False evidence in judicial 
proceeding—Dfposition of arrused when inad¬ 
missible—Civ- Pro. Code. 1877, ss, 182, 193““ 
Other evidence of such depJSifion.—Where, 
with respect to a deposition in a judicial pro¬ 
ceeding, the provisions of es. 182 and 183 of 
the Cnm Pro. Code of 1877 were not complied 
with, such deposition wool! be inadmissible m 
evidence on a charge of giving false evidence 
based on such deposition. No other evidence 
of suob deposition would be admissible under 
8. 91 of the Evidence Act, EMPRESS v. MAYA- 
DBBGOSSAMI, 6 C. 762-8 C.L.R. 292. [Not 
F., 25 P.R. 1890, Or.; R.. 9 M. 224-2 Weir 

128-] 

(361) _S. 91 -Con/rssions—Secondary evi¬ 

dence, if admissidifl.—Where etnt-merits made 
by an accused person are inadmissible in evi¬ 
dence, secondary evidence of tbe conteotaof 
those statements ate iriadmis>ible also, under 
s. 91, Evidence Act. Per Park'tr, 3. QUEBN- 
EMPRESS V. VIRAN, 9 U. 224 = 2 Weir l28i 

(362) — S. 91 —Searcl* list, value of—Oral 

evidence.—^ search list is not evidence of tbe 
facts Slated therein and s. 91 has, therefore, no 
application to it. It is simply a declaration, 
not an oath or affirmation oc subj-ot to croM- 
examination, made by a police officer and the 
persons present at a search, that certain for¬ 
malities were observed and certain events took 
place. Oral evidence may, therefore, be given 
as to what took place at the time of the seaton. 
PUBLIC Prosecutor v. sababu Chennaya» 
2 Weir 776- [f.. U Ct. L.J. 136 = 6 Ind. Cas. 

438 = 7 M.L.T. 362.3 

(363) —S. 91—Admission of ouilt tvhile 
menfal enquiry going on—Whether could W 
proved in judicial proceeding. — One S stated t 
a Bench of Magistrates that be was willing 
compromise a case pending in their Court i 
tbe opposite party paid him Rs. 9. seven oi 
which were paid to their Pesbkar. The Pes - 
kar was sent for and admitted having 

Es. 5 from 8, but when he was prosecuted ne 








seas 


THE ALL INDIA DIGEST, 


2626 


Evidence Act (1 of Wl2)^continued. 

denied tbe receipt of money. One of the 
Magistrates whs examined and proved tbe con¬ 
fession. Beld, that tbe otatomeut of 6. was 
not a complaiot but a confession of guilt 
punishable under s. 161, Penal Code, and 
should have been recorded like a oonlcsston. 
Beldy further ibat tbe statenaent of the Peshkar 
being recorded when departmental enquiry was 
going on was a matter required by law to 
be in writing, and s. 91 of the Evidence Act 
bad no apphcation. The Magistrates there- 
fore were compotent to prove tbe confession, 
EaiDAR RAZA V* EINO EMPEROB, 12 AL J. 
306^36 A. 222 = 15 Cr.L.J, S69^2S lod. Cae 
321. 

• (364)— S. 9 Applicability ol, wJien writing 
is not evidence of inalter recorded^Search list — 
Whether ezcltides oral evidence as to matters 
recorded therein — Confession — Non^ompliaiue 
with Qovernnunt o/dtr^ Weight to be attached 
to Government order —Question whether con- 
fession was vulunlary^Orat evidence to prove — 
AdmisUoility —Criw. Pro. Code, s 167.—S. 91, 
Evidence Act, pre^suppnses that, where a cer¬ 
tain matter I6 required by law to be reduced to 
writing, the writing is itself evidence cf tbe 
matter so reduced, and the section doe» not 
apply if the writing is not evidence of tbe 
matter. A search list is not evidence of tbe 
matter stated therein and it does uot therefore 
exclude oral evidence of such matter, as 
regards a confession, the only qucscion to be 
determined is whutber tbe conUssion was volun¬ 
tary or not. A Government order prescribing 
rules as to ibe mode of recording any confession 
or statement under s. 167, Grim. Pro. Code, has 
not tbe force of law, and failure to comply with 
its provisionSt though it might be a oircum- 
stance to be considered in deciding tbe question 
whether a confession was made voluntarily or 
not, does not preclude admission of evidence to 
prove tbe character of the confession. PDBLIO 
PB06ECUTOB v. 8ABABU CHINNaYYA, 33 M. 
<13 = 8 Ind. Caa. 809 = 11 Cr. L.J. 716. 

(865) —5' 91—iSee ASSAULT, 3 L.B.R. 128. 

(866) —S. 91— See COMPLAINT — PBOCE- 
DURE OH Receipt of Complaints, L.B.R. 
1872 -1892, 572. 

(867) —S. 91—See CONFESSION—CONFES- 
8ION6 TO Magistrates—ADMISSIBILITY, 
BTO., 10, B.H.a J66, 9 M. 224 = 2 Weir 125, 

(368)—8. 91—See CbIM. PRO. CODE, 1898, 
6. 103. 2 Weir 47 = 3 Weir 515. 

(869)—8. 91—See CRIM. PRO. CODE, 1898, 
Bs. 103, 166, 8 Ind. Oas. 178 = 8 M.L.T. 451 = 
U Or. L.J. 676 = 21 M.L J. 281. 

(370)—8. 91 —Confession—Oral evidence not 
admissible—See CRIM. PRO. CODE. 1898, 
aa. 288. 364. 633, 11 A.L.J. 286 = 14 Cr.LJ. 
211=19 Ind. Cas. 807 =35 A. 260* 

(87X)_8. 91—Ses CbiM. PbO. CODE, 1698, 
66. 810, 843, 611, 28 0. 689=6 O.W.N* 670. 

(372)—8. 91—See FALSE EVIDENCE, 1 L. 
B.B* 268. 64 P3. 1887. Cr. 

166 
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(373) —S. 91—Sre PENAL CODE, s. 193, 9 
Ind. Ca«. 262=12 Or. LJ. 44 = 9 M.L.T. 326 = 
21 M.L.J. 411. 

(374) —S. 91—See Nos, 22, 140, 242, 381, 
supra* 

(3751—88. 91, 157—See POLICE, 7 A.L.J. 
466 = 6 Ind. Cas. 101. 

(376) —S. 92— Application of Oic section to 
criminal cases.—Fox, C'./.—Where a party to a 
written oontractinstitutes a criminal proceeding 
against another party to such contract which 
involves consideratioo and determination of 

I what tbe contraot between the parties was, no 
evidence of any oral agreement or statement is 
admissible in such proceeding for the purpose of 
contradictiogi varying, adding to or subtraot- 
tog from the terms of the written oontract, 
uolcs:) such oral evidence is admissible under 
one or more of tbe provisos to e. 92 of the 
Evidence Act. BartnolL J. —6 92 of tbe Evi* 
deuce Act should not be held to apply to 
crimiral proceedings in that tbe real prosecutor 
in all such proceedings is tbe King-Emperor 
who is I be bead of tbe State. To bold other* 
wise would lead to anomalies and injustice. 
Twomey. J.—Where there is a private pco- 
seouttr, he also must be regarded as a party 
for the purposes of s. 92 of tbe Evidenoe Aot* 
Reid v. so HLAING. 8 lad. Cas. 982 = 11 Gt L. 
J. 738 = 3 Bur. L.T. 124. 

(377) —S. 92—Promissory note—Bepresenta- 
tiou o( intention to deliver goods—Not embodied 
in pro*note—Oral evidence — Admissibility— 
See PENAL CODE, 8. 420| 6 L.B.R. 38 = 13 
Ind. Cas. 386 = 13 Cr. L.J. 50 = 4 Bur. L.T. 79Q 

(3781—8. lOl—See BURDEN OP PROOF, Rat. 
Uo. Cr. C. 778 = Cr. Rg. 43 of 1895. 

(379) —S« 105— Right of private defence— 
Evidence, —Under the provisions of s. 105, an 
answer, setting up tbe right of private defenoe, 
must be supported b; evidence, giving a foil 
and true account of tbe transaotioo from wbioh 
the charge agaioet an accused pereon arises• 
No accused person can, at the same time, deny 
committing an act and justify it. Tbe law 
does not admit of justifioation by putting 
forward bypotbetioal cases ; it must be by proof 
of actual facts. In re JAM6BEBB SiBDAB, 1 

C.L.R. 62. 

(380) —5. 105—PsnaJ Code. s. 900 -Ezeep- 
tions under Penal Code—Plea, —Unless a plea 
that tbe acts with wbioh an accused person ie 
charged as ooDstituting an oSence oame within 
cne of the eiception named in tbe Penal Oodoi 
is dUtinolIy taken by the accused, tbe Court is 
not competent to infer from tbe evidence in tbe 
case that any such exception exists in favour of 
the accused. QUEBN*EMPBE8B v. CHAKaUBI, 

A. W.N. 1898. 209: QubbN'EMPBESS v. SUKHA 
A.W.N. 1898, 210. 

(381) —S. 105— Odus — Statement of witness 
and of accused pereon made to Police Officer 
during inveeiigaiion cannot he taken in evidence 
—Admiesihility cf evidenceSpuial diary— 
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Presionptioyi — Crvn. Pro. Code, s. 162. —The 
burden of proviog the existence of circumstances 
briiiKing ■V Cdso within any special exception 
or proviso contained in any part of the Penal 
Code is upon the person accused, and the Court 
shall presume the .ibsence of such circumstances- 
Statements made to a Police Officer by witnesses 
during investigation and reduced to writing 
cannot be used as evidence against the accused. 
Nor cau the statements of accused persons 
under arrest made to a Sub-Inspector of Police 
and reduced to writing and put in a special 
diary be used against the accused. EMPEROR 
V. CSANDAN SINGH, 8 lod. Cas. 259 = 11 Cr. 

L.J. 612. 

(382) —8. 105—Onus that game is game of 
mere skill—See BEN. ACT. II OF 1867. ss. 10, 
11, 15 Of. L.J. 276 = 23 Ind. Gas. 484. 

(383) —S. 105 —i>Ve BURDEN OF PROOF, 
Rat. Un. Cr. C. ft20=Cr. Rg. 66 of 1895, 4 C. 
124-3C.L R. 122, 

( 3 g 4 )_ 8 . 105—See DEFAM.ATION, 6 A. 220. 

(385) —S. 105—See GRAVE AND SUDDEN 
PROVOCATION. L.B.R. 1893—1900, 207. 

(386) —8. 105—See INSANITY, A.W-N. 1901. 
182. 

(337)—8. 105—See Penal Code, a. 76, 7 A. 
L.J. 438. 

(388)—S. 105—See PENAL CODE, s. 325, 8 
C.W.N. 714. 

105 — See PRIVATE DEFENCE, 
11 C.L.R. 232, A.W.N. 1904. 113. 

(390) —Ss. 105 and 106—See ACT XII OP 
1896, as. 3 (1) (h), 30, 51, 6 L.B.R. 62, P.B.- 
2 Ind. Caa. 543. 

(391) —Sa. 105,114—See PENAL CODE, ss. 11. 
34. 294-A. 15 Ct. L.J. 243 = 23 Ind. Cas. 196 
= 7 Bur, L.T. 187. 

(892)—Ss. 105, 123, 124 and 126—See DEFA¬ 
MATION, 4 P.W.R. 1910, Ct, 

(393) —S. 106—See O.P. ACT, XVIII OF 1889, 
a. 84, 16 C.P.L.R. 63. 

(394) -8. 106—See PENAL CODE, 8- 402, 23 
A. 124 = A.W N. 1901. 16. 

(395) —S. 106. ill {a)—Presumption arising 
out of character and circumstances cf an act— 
Burden of rebuffing such presumption—Penal 
Code, s. 373.—Where the character and the 
oiroumatancea of an act committed by an 
accused, charged under a. 373 of the Code, 
proved that the accused, a prostitute, bought 
two girls, about a year old, with the iatention 
mentioned in the eeotion, Jield, that it was for 
the- accused to prove that the intention was 
something other than that which would 
evidently be suggested by the character and 
oicoumatanoea of the act, and that she intended 
to. put o5 the employment of the girl for the 
puipoao of prostitution until the completion of 


* (389)—8. 
RIGHT OF. 
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the sixteenth year, as was argued on her behalf. 
DEPUTY LEGAL REMEMBRANCER v. KARUNA 
BaISTOBI, 22 C. 164. [R . 23 A. 124 = A.W. 

N. 1901, 16 C.P.L.R- 171.J 

(396)—3. 106—See NO. 390, supra. 

;397»—S. 112 —Legitimacy—Presumpfion— 
Non'oceess — Impotence—Question of paternity, 
one of evidence only. —The pres-umption created 
by s. 112 of the Evidence Act can only be 
cebutcod by proof of non-aoceas, and to prove 
non-access, the evidence must be such aa to 
exclude all doubt. If the husband has had 
access, adultery on the wife’s part will not 
justify a finding of illegitimacy. Proof of im¬ 
potence would be equivalent of proof of non- 
access. Where the point for decision is one of 
evidence, (e.g., paternity) only the case would 
be governed by a. 112 and not by the personal 
law tif Che parties. The question of a child’s 
paternity is not one of suooession, inheritance, 
marriage, or caste or any religious institution 
or usage, within the meaning of s. 13 of the 
Burma Laws Act. 1898. NGA TUN E v. MI 
CHON, U.B.R. 1914, SrdQr. 23*26 lod. Cai. 
996 = 16 Cr. L.J. 84. 

(398) —S. 112—Sec GRIM. PRO. CODE. 1898, 
a- 488, U.B.R. 1892—1896, Vol. I, 74, 

(399) ^8. 112—Sec Maintenance, 18 B. 
468. 

(400) —Ss. U2.132,133 and HG-Discharged 
C0‘0ccused, whether competent to lestify^Value 
ofhieevidence—Critn, Pro. Code (1898), s. 209 (2) 
— Discharge of accused before recording^ 
evidence and without recording reasons therefor, 
whether legal—Practice.—Vihoro two peraona 
were sent up by the police on a charge of 
murder, and the Magistrate diecharged one of 
them even before recording evidence and with¬ 
out recording any reasons therefor, but sub- 
sequeotly examined him as a witness in the 
trial of the other, it was contended that the 
discharge so made was illegal and oonseqaently 
the evidence of such discharged oo-aooused was 
inadmissible. Held, the evidence of such 
person, whether his discharge was legal or not, 
was admissible, though it was of little value. 
Per Irwin, J. —The Magistrate certainly had 
power to discharge the accused as be did, but 
he should have then and there recorded bis 
reasons for so doing, under S' 209 (2) of the 
Grim. Pro Code. It is difficult to say that the 
omission to record reasons makes the order of 
discharge illegal. But in any case such a defect 
would not make tbe evidence inadmissible. 

AUNG MiN V. King-Emperor, 4 L.B.R. 
362*9 Cr. L.J. 370. (23 B. 213. F, ] 33 
0. 1353, R.) 

(401) —S. 113—See No. 218. supra. 

(402) — S. Hi—Presumption, value of—Duty 
of pleader, presumption in respect of. —It cannot 
be accepted as a rule of law that any ptesum^ 
tioD, however weak, is sufficient to sustain the 
conviction of an accused person unless such per¬ 
son be able to give direct evidence to rebub buob 











2639 


THE ALL INDIA DIGEST. 


2630 


Ev!ddnc6 Act (I of \912)^continHed^ 

presuinptioQ. It may oo doub^ bo Faid that it 
is thoduty of a pleader oarotully to exacDico 
all applications presented by bim in Conrt, and 
it m^y fairly be presumod that a picador will 
gooerally do so. But it i? manifest that the 
strength of such a presumption depends upon 
many considerations. REG. v, YeshwaNT, 
Rat. Un. Cr. C 113. 

f403)—S. 114— Evidence or occompZtce. credit 
bilily of—Conviriion^ Validity, —By s. 114. the 
Court may presume that an accomplice is 
unworthy of credit unless be is corroborated in 
matoria) particulars. Whore tbo statement of 
an accomplice is not only oot corroborated, but 
is distinctly oontradicted by the evidence iti the 
cane, it 18 not worthy of credit. QUEEN* 
Empress v. Lakshmayya Pandaram, 22 U. 
491« 2 Welr746« 

(404) —S. 114— Pos*iession of stolen property 
—Prestinipfion. —Pcom the possession of stolen 
property soon after the theft, the Court may 
presume that the person in possc^Pion is either 
the thief or the receiver of the goods knowing 
them to bo stolon. A most important^ if not 
the most important oiroumstance to bo consi¬ 
dered in dealing with the presumption, is the 
length of time which has elapsed between the 
loss of the property the finding of it. No 
definite rule can be laid down as to the precise 
time which is too great to make it necessary for 
the prisoner to account for his possession. 
In re PUTHENVlTTin alias KARUMAN KUZHI 
Krishna NAYAR, 2 Weir 489«2 Weir 777. 

(405) —5. 114—Pos^e^siou of stolen bulloch"^ 
Presumption as to* —A bullock was stolon from 
a pen undornoath a bouse during the oigbt. 
On the following day, the accused ofiered to 
find it< if he were given Bs. 8. On receipt of 
the money» the accused told the complainant 
where the bullook was to be found. The bullock 
was just tied up in the place indicated by the 
accused* Held that it must, from the oircuni- 
stances spoken to, be presumed that the accused 
was in possession of the bullock when it was 
tied up in the jungle, feem whioh possession, 
it might undoubtedly be presumed that be was 
the petaon who stole the animal* DON BE v. 
ObOWH, 1 L.B.R. 332. 

(406) —5. 114—Psnof Code, ss, 379, 411— 
Presumption of taw arising from possession of 
stolen property* — Evidence Act, s. 114 (n).— 
The prisoner bad been convicted of iheft, on 
the ground that he had been found in posses* 
6100 of tbe stolen property, a cooking utensil, 
fourteen months after tbe theft. Held that 
the long interval between the theft and tbe 
discovery of tbe utensil was sufficient to 
dissipate the ordinary presumption against 
the prisoner (s. 114, Evidence Act). EMPRESS 
V* KeBHUB DAT» A.W.N. 1881, ISR. 

( 407 ) —S. lU—Presumption^Discovery of 
Stolen property^Theft or receipt of stolen 
properfp.—When stolen property is tracsd to 
4he possession of an aoonsed person three 
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after tbe theft took place, the proper 
presumption is. not that be was one oi those 
who committed tbo tbo{t« but that be received 
tbe stolen property knowing or having reason 
to believe it to be such. Whether a 
presumption of theft or of receipt of stolen 
property should be drawn would depend 
on tho circumstanoos, the length of umo 
that has elapsed after tbo theft, bow much 
of stolen property is found in tbe possession 
of tbe person in question, tbe circumstances 
which led to tbe recovery and other facte 
ooQoected with tbe discovery of tbe property. 
Tbe discovery of etoleo procorty iu the posses¬ 
sion of an accused is sufficient without more to 
rai>o tbe presumption that he received tbe pro¬ 
perty knowing it to be stolen. SESSIONS JUDGE 
OF VIZaOAPATAM V. GORLE KaNDUNGADD. 
I912M W.N.97=»13 Ind. Cas. 82d»13 Cr, L.J, 
140. 

(403)— S. 114— Presumption—Stolen property 
found in possession of the accused next fnornhtg 
—Thief oTid receiver of stolen property—Legality 
of joint trial. —Where burglary was committed 
at nigbt and stolen property was found in 
possession of tbe acous^ next morning, there 
was a presumption that be was one of the men 
who committed the theft.— Observation 
Where the receiving of stolen property is a 
totally separate transaction from the burglary 
in which tbe property is stolen, tbe trial of the 
receiver of stoUn property with tbe thief would 
be illegal. B4IJU v. KING EMPEROR, 11 A.L, 
J. 94=^18 Ind. Cas. 684=14 Cr. L.J. 124. 

(409)—S. 114— Uncorroborated testimony of 
accomplice—Value and effect—Staiement by a 
deceased person who was himself an accomplice— 
Admusibility.—Per Abdur Rahim, J. —When 
there is no sufficient corroboration of the 
testimony of an accomplice, a conviction should 
not be based on such evidence. (14 B. 116, Bel* 
on). Per Abdur Rahim and Ayling, JJ,—k 
statement of a deceased accomplice (not oross* 
examined), which was not made in tbe presence 
of tbe accused, oan add little or nothing to tbe 
other evidenoe in tbe case. Per dyling, J,— 
While the discredit involved in the oharaoter of 
an acoomplioe is a point which should always 
be borne in mind by a Court in appraising the 
evidence of suoh a person, yet the degree of 
discredit will vary enormoui^ly in different oases 
according to the nature of the offence, and of tbe 
witness’s compisoity therein. It is only one of 
several factors which have to be considered in 
decidiog whether bis evidence should be believed 
Of not; where a Court, alter giving lull weight 
to this, and other oonaiderations, decides that 
the evidence is true, it is not only open to it to 
convict on that evidence, but it is its duty to do 
so. (9 Ind. Oas. 697, F.; 5 W.B. 80t Cr., 9 A. 
528, 7 Bom. L.R. 969, 27 M. 127, Ref. on). Per 
Sankaran Nairf J, —A conviction based on tbe 
uncorroborated testimony of an aocomplioe is 
not illegal, though it should not be accepted 
Qoleas for special reasons. Per Ayling, J.—Tbe 
payment of a bribe to a poblio official must 
always be wrong act, but tbe oiroumatances of 
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a c^se may be such as to render the immorality 
of a very veuiil doscription. In re TaLAKI 
N^rtMNS >WMI. 9 M.L.T. S03*9 Ind. Cas. 978 
= 12 Cr L.J. 170. 

(410) —S. 114— Accomplice—Suspected parti- 
ci^jifor ni crtJKC appearing as prosecution wifncss, 
stnUment o!. weight of—Presumption—S. 302. 
Penal Code-—A prosecution witness, against 
whom there is, apart frc'm hia own statement, 
ground for suspicion ihat he was himself a 
participator in the very crime for which the > 
acousod are o:) their trial, though, strictly 
speaking, not an " accomplice,” B’ands, in view 
of the provi.sions of s. 114 of the Evidence Act, 
practically on the sam^ baaia as an “accom¬ 
plice" Therefore a conviction ought not to be 
baaed on the sole uncorroborated testimony of 
such a witness. (17 C. 642, i?.). The principle 
laid down by s. 114 of the Evidence Act is one 
of a very wide application, which covets not 
merely the particular instances given in the 
illuscraticns to the said section, but all sorts of 
the analogous cases in which the actual facts 
are distinguishable from the facts presumed by 
any one of the illustrations, but are equally 
amenable to the general principle enunciated 
by the section itself. RUSTOM SINGH v. EM- 
PBBOR, 19 Cr L.J 410«24 Ind. Cas. 146. 

(411) ~8. 114—See ACT in OP 1867, S. 6, 
A.W.N, 1884. 291. 

(412) —8. 114-See CRIM. PbO. CODE. 1898, 

8. 196, 7 C.L.J. 49*7 Cr. L.J. 10-35 C. 141 
*2 M.L.T. 500. 

( 413 ) —S, U4—Possession of deceased's blood* 
stained ornaments and clothes—Presumption 
of being murderer—Value of ciroumstaotial 
evidence.—See CRIM. PRO. CODE, 1898. s. 307, 
ITC.W.N. 1077 = 14 Ct. L.J. 556-21 Ind. Cas. 
156. 

(414) —8. 114—See PENAL CODE, 8. 225-B , 

6 C.W.N. 845. 

(415) —S 114—Judge’s knowledge of notorious 
facta of social life of particular communities— 
Presumption.—See PENAL CODE, as. 372, 373, 
13 M.L.T. 131 = 24 M.L.J. 211 = 14 Or. L.J. 
33=18 Ind. Cas. 257. 

(416) —B. 114—See PENAL CODE, s. 457, 
A.W.N. 1882, 224. 

(417) -8. 114—See STOLEN PROPERTT, A. 
W.N. 1887. 281. 3 M.L.T. 30 = 7 Cr. L.J. 30, 6 
C.PL.E. 29. Cr.. 120.P L,R. 5Cr..6 A. 224 = 
A.W.N. 1884, 55. 

(418) —8. 114—See THEFT—MISCELLANE¬ 
OUS, L.B.R. 1893—1900, 279 and 507. 

(419) —8- 114—See TRIAL BY JURY. Rat- 
Un. Cr. 0. 840=Ct. Rg. 10 of 1896. 

(420) —8 114 (a)—Power of Appellate Court 
to take additional evidence—Penal Code, s. 411 
—Dishonestly receiving or retaining stolen 
property—Article of email value—Recent posses- 

aiQn_Burden of proof.—See CRIM, PRO. CODE, 

1898, SB. 428, 540, 8 M.L.T. 418-8 Ind. Cas. 
145 = 1910 M.W.N. 419* 


Evidence Act (1 of 1872) — continued. 

(421) —S. 114—See NOS. 9, 11, 12. 44. 136, 
138, 218 to 222, 337, 352, 391. supra, and Nos. 
525, 526, 527, infra. 

(422) —Ss. 114 and 54— Penal Code, ss. 411, 
414— Busband and wife —Prjsumpfton.—The 
two accused in this case were husband and wife, 
and both were in possession of the stolen pro¬ 
perty witbia such a short time of the theft 
as to raise the usual prima facie presumption 
against them of being conoerned in such tbefb, 
Eeld, that the general presumption that a wife 
acts under the influence and control of her 
husband was applicable to the present case, and 
that consequently the guilt of the wife must be 
confined to the oSence of assisting her husband 
by dishonest possession or dishonest disposal of 
the stolen property under ss. 411 or 414, I.P.O. 
Ml Myit V. Queen-Empress, U.B.R. 1097- 
1901, VoJ I, 171. 

(423) —Ss. 114, \33—Evidence of accomplice— 

Corroboration — Practice—Evidence of persons 
bribing ptcblic servants—Its nature.—Per Bird- 
wood, J. —A conviction is not illegal merely 
because it proceeds upon the uncorroborated 
testimony of an accomplice. 6uob evidence, 
being admissible, furnishes as legal a basis for 
a conviction as any other evidenoe which is 
admissible. The omission to follow the estab¬ 
lished rule of practice as to the corroboration of 
such evidoQCB do^s oot coDstituto skti 6rror io 
law. But where the character of the evidence 
relied on bv the prosecution was not of a kind 
to warraot'tbe refusal of the Judge to apply to 
the case the maxim enunciated in illus. (b) of 
8. 114, Evidenoe Act, a oonviotion on the un¬ 
corroborated teetimony of an aocompltce is not 
legal. Per Jardine. J-—So long-established a 
rule of practice as that which makes it prudent, 
as a general rule, to require corroboration of 
accomplices, oanoot, without great danger to 
society, be ignored by the Magistrates and 
Sessions Judges, simply because s.l33, Evidence 
Act, declares that a oonviotioD is not illegal 
merely because it proceeds upon the uncorrobo¬ 
rated testimony of an accomplice. The Courts 
should give proper efieot to the provision of 
8. 114, illus. (6). The rule in s. 114, illus. (6) 
and that in s. 133 ace pact of one Pubjeot and 
both are found in most of the great judgments; 
and neither section is to be ignored in the 
exercise of judicial discretion. The illus. (b) to 
8. 144 is tbe rule, and when it is departed from, 
the Court should show, or it shonld appear that, 
the circumstances justify the exceptional treat¬ 
ment of the case. Evidenoe of persons who 
subscribed to a fund for the purpose of bribii^ 
certain public servants is only evidenoe of 
accomplices io a charge of bribery against tbe 
public servant. QUEEN EMPRESS v. CHAOAN 
DAYARAM, 1* B. 331. [R., 19 B 51. 20 B. 

394. 26 B. 193 = 3 Bom. L.B. 694, 33 0. 649- 
10 C.W.N. 669, 35 M. 247-13 Cr.L.J. 305 = 
14 Ind. Cas. 849 = 22 M.L.J. 490 = 11 M.L.T. 1 
= 1912 M,W.N. 207, 13 Cr.L.J. 352=14 Ind. 
Cas. 896 = 12 M.L.T. 1 = 1912 M.W.N. 649 = 35 
M. 397, L.B.R. 1893—1900. 70, 1 L B.R. 29, 
Rat. Un. Cr. 0. 720, 746, 750, 806, 844 ; D., 
27 0. 144.] 
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(434)—Se. 114,133—Evidence o/cccompfice — 
Corroioratton,—Although uoder ordinary oir- 
oumetaoces, oorroboration o( an accomplice 
mast be afforded by independeot evidence, the 
eubstaotivo rule of law is that a conviction is 
not illegal merely beoauee ie is based on the 
uncorroborated evidence of an aocomplice. 
Queen-Empress V, Nqa Tun Baw, U.B.R. 
1897^1901, Yol. I, 173. (21 W.R. Cr. 69, 9 
A. 628. 654, B.) 

(425) —Ss. 114, 133— Limitation (orule as to 
accomplice evidence. —The general rule under 
which the evidence of accomplices is discredited, 
must, as the illustration given in the Evidence 
Act shows, be sabjejA to the qualification Chat 
the less heinous the offence oiscloaod. the less 
liable would the evidouoe of the accomplice bo 
to suspicion and discredit. Gambling is not an 
offence so grave as entirely to deprive the 
evidence of an accomplice therein of credibility. 
Emperor v. Lahhamsi, 6 Bom. L. R. 1091» 
29 B. 264. 

(426) — S$, 114, 133— Evidence of accomtlice 
— Corroborafion,—Although, as a matter ol 
law, corroboration is not necessary to convict 
an accused person on the evidence of an ac¬ 
complice, an acoomplice should, as a rule, be 
presumed to be unworthy of credit, unless he 
is corroborated in material particularsi except 
where there are special oiroum^tances in a 
particular case to disregard the rule. ILAHI 
Bakhsh V. Empress, 16 P R. 1886, Cr. 

(427) —Ss. 114, 133—Evidence of accomplice 
uncorroborated^Value of such evidence —Con- 
viclion based on such evidence^Truth of evi* 
dence to be tested. —Id a case of kidnapping 
followed by murder, the uncorroborated evidence 
of an accompHcei whose share in the crime was 
almost as bad as that of any of those who took 
part TQ itf wae the only evidence against those 
implicated in the crime: Held, that a coo- 
viotiOD based on such evidence is not illegal, if 
the Court is satisfied after mature consideration 
that the accomplice has spoken the truth : 
Beld, also that, though the terms of s* 133 of 
the Indian Evidence Act suggest that a 
oonviotion based upon evidence of the kind 
above referred to is to be regarded ae ezeep* 
tional, and though according to illue. (6) in 
s. 114, the Court may presume that an aooom- 
plioe 16 unworthy of credit unless be is corro¬ 
borated in material particulars, the Court must 
carefully test the truth of tbe uncorroborated 
evidence of an accomplice and must searob for 
the motives which have prompted him to say 
what be said and for the oircumstanoes which 
led up to his dieoloeures, and that tbe evidence 
must be subjected to the most rigid tests in the 
endeavour to ascertain the true facts. NGa 
PO OBIT V. EUPEBOE, 9 lod. Gee. 778si3 
Cp, L.J. 182. 

(428) —Ss. lU, iSZ^Bvidence^dccomplice— 
Corroboration^iturder-^Evidence Act, ss, 114, 
IUu$. (b) and 138—Discrepancies between the 
siatements of witnesses befete the Police and 
Oourt,—Beldt (bat it ia an eetablisbed principle 


Evidence Act (I of 1872)— continued. 

of law and practioe that no accused can be 
convicted on the bare testimony of an anc'm- 
plice, unless it has been corroborated by io- 
depeodent reliable evidence in material parti¬ 
culars directly connecting the accused with 
commission of tbe crime. So where material 
discrepancies occur between tbe statements of 
tbe corroborating witnesses before the Police 
and thoir depositions in tbe Court, either of 
inquiry or trial, there is no corroboration and 
consequently the prosecution must {a:l. aM/.R 
Das V, Crown, 36 P.W R. 1310, Cr.®8 
lod, Cae. 193-11 Cr. L.J. 580. 

(429) —S. 114 (a)—Possession of stolen pro¬ 
perty—Presumption, —The Court may presume, 
from the possession of stolen property, that tbe 
possessor is either tbe thief or has received it 
knowing is to be stolen property, unless the 
possession is accounted for. Where tbe posses¬ 
sion of property, stolen some years before, is 
reas^onably and oiroumstaatially explained, 
each explanation should not be rejected merely 
because it is unproved. Tadu v. EMPRESS. 
19 P R. 1891, Cr. (31 P.R- 1879. Cr., 18 P. 
R- 1084, Cr., 46 P.R. 1887, Cr, 39 P R. 1881, 
Cr , 25 P.R. 1883. Cr, 13 P.R. 1867, Cr., and 
16 P.R. 1873, Cr., R.) 

(430) —S. 114 (at—Uncorroborated evidence 
of accomplice, conviction based upon. —Ae a 
rule it ie unsafe to convict on tbe uncorroborat¬ 
ed evidence of one accomplice, and tbe evi¬ 
dence of one accomplice is not suffioieot 
corroboration of that of another to justify a 
conviction. But there maybe oircumstancee, 
such as where previous concert by tbe infor¬ 
mers is highly improbable, in which the 
agreement to their etorioR together with 
corroboration which is afforded by tbe ciroum- 
stance that those stories cannot have been 
arranged between them beforehand, must be 
taken into account. Queen-EmPRESS v. 
l^INGAPPA. 2 Boro. L.R. 610. 

(431) —5. 114, Ulus, {a) ^Presumption — Pos¬ 
session of stolen ornaments, six months after 
dacoily—No explanation, effect of. —Where, 
more than six months after tbe daooity, some 
ornamente (consisting of a pair of bangles, a' 
frontlet and ear-rings) were found in tbe posses¬ 
sion of tbe accused, held, that, having regard 
to the nature of the ornaments, which were of 
common description, and were likely to pass from 
band to hand, the case wae not covered by 
6. 114, illue. (a) of tbe Evidence Aot. and tbe 
accused should not have been called upon to 
explain their posseesioa. EMPEROB v. SUQHAB 
SINGH, 3 A.LJ. B08»A.W.N. 1906. 31«»4 
Cp.L.J. (36«29 A. 138»1 H.L.T. 449. (6 A. 
224, 11 C. 160, R.) 

(432) —5.114 (n)— Possession of stolen property 
by a deaf •mute—Presumption*—Where a deaf- 
mute was found in possession ot stolen property 
a week after the theft, held in the special oir 
cumstances of the case, the presumption autbo 
rised id s. 114 lai ol the Evidence Act oanno 
he applied. CotfTAK v. EmpbbOB, 1914 H 
V.H, 821-1 Qf.LJ. 878-aS lod. Gai. 830 
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(433)—S. 114 (b)—Evidence o1 accomplice— 
Admissibility^- Corroboration — Accomplice$,toho 
arc— M'itness to payment of bribe — Bribery — 
Indi<tn Penal Code {Act XLV of 1860)» s. 161. 

— li i.s generally unsafe to convict an accused 
perf' i) on tbe testimony of bis accomplices, 
unle-' ibcy ace corroborated in material parti- 
cubirs connecting the accused with tbe offence. 
But this rule does not apply to all persons, who 
tccboically come within the category of accom¬ 
plices. The particular circumstaDces of each 
case will affect it^ application and no general 
rulo can bo laid down on this point. When tho 
acccmplicea were persons^ who paid the bribe 
to a public servant, accused under s. 161« 
Indian Penal Code—not of their free will but 
rather of necess^ity—and particularly when they 
did not strive to save themselves by throwing 
the blame for the offence upon tbe accused and, 
furlbermore, it appeared that their guilt, such 
as It was, was cot used ae an instrument to in¬ 
duce them to give evidence ; held, that their 
testimony, even without corroboration, might 
justify the conviction of tbe accused. At any 
rate, their evidence would require a much 
slighter degree of corroboration to establish 
their credit than would be tbe case, if they were 
entirely voluntary accomplices in the offences 
which they spoke to. Witnesses to the payment 
of bribes are not accomplices, unless they co* 
operated in tbo payment of the bribes or were 
instramental iu the negotiations for tbe pay¬ 
ment. DEONANDAN PBR8HAD BlNOH V. 
EMPEROR. 10 C.W.N. 669»S3C. 64B»3 Cr. 
L J. 432. (26 B. 193. Appr.\ 27 0. 925, B.j 27 
W.R- Cr. L. 65, D ; 27 C. 144, F.) [F., 12 C-W. 
N.140 = 6Cr.L.J.434.] 

(434)—S 114. Ulus, ib)—Accomplice evidence 
—Presumption in iUus» (6) when not applicable 
—Beuision.—In cases where the aot of the ac¬ 
complice imports DO great moral delinquency, 
the presumption enacted in s. 114, illus. (6), 
does not apply. This is recognised as a con- 
sideratioQ controlling or rebutting that pre- 
auu::otioQ in the second explanatory illus. (o) 
to that section. The rule as to corroboration 
being necessary to accomplice evidence being 
only one of practice, a Court of reviHion will 
not, unless under exceptional oitoumstances, 
interfere incases where the rule has not been 
adhered to. CRO\7N v- ISARDAS. 6 S.L.K. 
106 = 17 Ind. Caa. 19 = 13 Cr L J. 767. 

(436)—Ss. 114 ib). 133-5cope and applu 
cability o/.—IlluBlration (6) to s. 114 directs 
attention to the general principle that u is 
unsafe to convict on the evidence of accomplices, 
unless corroborated in material particulars. 
But along with this principle must be borne in 
mind tho qualifications contained in the further 
illustration which the Court is directed to con¬ 
sider when determining whether the general 
maxim does or does not apply to a particular 
case. They show ^tbat all peraons coming 
technically within tfie category ol aocomplioee 
cannot be treated as on precisely the same 
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footing ; and no general rule on the subject can 
be laid down. KINQ-EmPEROR v, MaLBAB, 
25 B. 193 = 3 Bom. L.R. 694. [B.,33C. 649 

«10 C-W.N. 669 = 3 Cr. L.J. 462, 36 M. 247 
«13 Cr.L.J. 305 = 14 Ind, Cas. 849 = 11 M.L.T- 
1=1912 M.W.N. 207 = 22 M.LJ. 490*35M. 
397 = 13 Cr. L.J. 352 = 14 Ind. Cas. 896 = 12 M. 
L T. 1 = 1912 M.W.N. 549 = 6Bom. L.B. 448-] 


(436)—Ss. 114, illus. (61, 133—* Accomplice/ 
meaning of the word—Person helping the accused 
in disposing of the corpse of person murdered, 
whether an accomplice —I P.Ci, 3S. 201, 202— 
Accomplice evidence — Practice .—The term 
accomplice ” signifies a guilty associate in 
crime; or, when the witness sustains such a 
relation to the criminal aot that be could be 
jointly indicted with the accused, he is an 
accomplice. Per Stibrahmania Ayyar, J ,—The 
evidence of a witness, who has helped tbe 
accused to conceal the corpss of tbe person 
murdered or has omitted to give information of 
tho murder of which be was aware, should not 
be regarded and tested as that of an accomplice 
and need not be corroborated in material 
particulars for acting upon it. The case against 
an accused person who was convicted by a 
Sessions Judge of murder entirely depended 
upon tbe evidence of the first proseoution 
witness, a young man of 16, who said he was 
present when the accused committed themurdec 
of a cooly woman, and saw him in disposing of 
the body by throwing it into a cholam-pit. where 
it was found some 16 days later, upon informa* 
tioo given by him 16 days after tbe murder. He 
deposed that be worked for tho accused and 
that the deceased woman, also a servant, be* 
ooxne enciente by him. She bad been frequently 
asking the accused for money and would not 
leave, unless money was given her. On the 
date of tbe murder, the deceased camo to the 
accused’s garden and asked for money and 
threatened to complain to the Pattagar and hia 
relations and disgrace him if he did not pay her. 
On the evening of that day the accused took a 
oroW'bar from the witness. At nigbtt tho 
witness heard a cry, hid himself in c7ioinmand 
saw the accused beating the woman and strik* 
ing her on the bead with tho crow-bar. Tho 
witness having refused to help tbe accused in 
disposing of her d^'ad body, the latter dragged 
it alone to the cholam-pii and threw it into the 
pit. Next morning the accused came to the 
place where the witness was lying and threa¬ 
tened that, il be disclosed the murder, he 
would be murdered. A quarrel, subsequently, 
arising between the witness and the accused, 
the former reported the fact to the brother of 
the deceased and also to the Btation-House 
Offioer. Held, by Subrahmania Ayyar and 
Bhashyam Ayyangar, JJ. {Boddam, J- coDtra)^ 
that the witness could nrt be regarded as an 
accomplice in the crime ol murder, and the fact 
that be helped the accused in disposing of the 
dead body after murder would make him only 
liable to be convicted under ss- 201 and 208, 
Penal Code, but would not make 
aooomplioe in the murder, What is law 
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down as to tbo untrustworthioess of uncorro¬ 
borated accomplice tostimonj is not a pre* 
sumption, in the strictly legitimate sense 
of the term, in the law of evidence; in other 
words, it is not a rule of law which throws 
upon the party, against whom it works, the 
duty of going forward with the evidence, but 
ie only a precept of caution, followed indeed by 
constant practice in charging juries and never 
to be lost sight of in rstimating the weight due 
to such tainted testimony. To claim for it a 
greater potency, in the face of s. 133 of the 
Evidence Act, would be to introduce an artificial 
scale of credit •• Per Subrnhynania Aypar, C»J 
—The presumption allowed by ill. ib) of s, 114 
that an accomplice is unwonhyof credit unless 
be IS corroborated in material particulars, has 
become a rule of practice of almost universal 
application. Judges now in tbeir charge usual¬ 
ly toll a jury that, under ordinary circumstan* 
ces, it is unsafe to convict on such evidence 
without the substantial corroboration of in* 
dependent evidecicn. A Judge who combines 
the fuDotioDS of Judge and jury is equally 
bound to scrutinise accomplice evidence with 
great c^re and to consider whether there is any 
eocroboratiog evidence when tbo mam evidence 
is of an accomplice character.—Per Beddam, 
J ,—In regard to the testimony of accomplices 
or parlidves criminis, there is no doubt of (be 
maxim that an accomplice is unworthy of 
credit, unless he is corroborated in maierial 
particularfi; this ro>lf• not on any rule of law. 
but only “on a rule of practice which has 
become so hallowed as to be deserving of 
respect.” Bui there is no authority wbalevct 
in English L^w which warrants the exteosion 
of the maxim to persona who are not accom¬ 
plices. A Judge, when there is no .special 
circumsiance which would induce him to give 
credit to the evidence of an accomplice and 
convict the accused on hia sole uncorroborated 
testimony, m^y, under b. 298 fS), Grim. Pro. 
Code, express such opinion to tbo jury and in 
that sense advise them to acquit the prisoner. 
—Per Bhashyam Avyctrigar, J, Ramasami 
GOUNPAN V. EMrBROB. 27 M. 271=2 Weir 
803 = 14 M.L.J. 226. [ii.. 8 Cr. L.J, 191. 13 

Or. L.J,306 = 14 lod. Cas 849 = 1919 M.W.N. 
207=22 M.L J. 490= U M.L.T 1 = 35 JI. 947, 
35 M. 397 = 1912 M W.N. 549 = 1*2 M.L.T. 1 = 
13 Cr. L.J. 362 = 14 Ind. Cas. 896, 9 Ind- Gas. 
978, 10 M.L.T, 84* 21 M.L J. 289 = 1911 M.W. 
N. 337 = 9 Ind. Cae. 897. 1 S.L.R. 73.] 

(4371—Ss. 114, ill (M. and Evidence of 
Mcomplice^Coffoboration^S* 161, i.P-C* 
When High Court would inter fere in revi%xon.— 
By the law both of India and Englaod, the evi¬ 
dence of an ftocomplioe ie admissible, and a 
conviction is not illegal merely because it pro- 
oeedfl upon the nnoorroboraled testimony of an 
Moomplioe. But the presumption that he le 
unworthy of credit ooless ho ie corroborated in 
BUikerial partiooUrs, hae become a rule of 
ptaotioe of almost universal application. In 
the nteeeni case, ScotU differed from Jardtne 
md BayUy. JJ.f held that the testimony 
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of persons who gave bribes to a publio officer 
was sufficient to convict the public officer, as 
the ordinary ground for doubting the evidence 
of an accomplice—to wit, that they will try to 
throw the guilt upon others—did not apply lo 
the case, as they were not subject to any accu¬ 
sation whatever. Held by Jerdine and Baylty^ 
JJ. —The conviction of the accused was illegal, 
as there was no evidence to corroborate tbo 
testimony of the accomplice, aod the accused 
was prejudiced by tbe course adopted by the 
Magistrate, and that there was such a fuiluro 
of justice as would justify the interference of 
the High Court in revision. QUEEN EMPRESS 

V. MaOANLAL, l4 B 115. [P.. 14 B 331, 26 

B. 193 = 3 Bom. L.R. 694, 33 C. 649= 10 C.W, 
N, GG9, 27 M- 271 =14 M L J 226*2 Weir 803, 
35 M. 247 = 22 M.L.J. 490=11 M L.T. 1 = 1912 
M.W.N. 207 = 13 Or. L.J. 30o, 3S M. 397 = 13 
Cr. L.J. 352*14 Ind Cas. 896 = 12 M.L.T. 1 = 
1919 M.W.N. 649, 12 Cr.L J. 160 = 9 Ind. Cas. 
897*91 M.L,J. 2S3* JO M.L.T. 84=1911 M. 

W. N. 327. 12 Cr LJ 170 = 9 Ind. Cas, 978 = 9 
M,L.T 503, Rat- Uu. Or. C. 750, Bat. Uo. Cr. 
0* 8440 

{4381—Ss. 114, ilhia. ib), m—Self incrU 
minating portion of accomplice evidence, credi- 
bilitu of—Bow accomplice evidence io be dealt 
mif/i.—There is no rule of law or practice that 
the self-inoriminacing portion of the evidence 
of an accomplice is unworthy of belief unless 
corroborated. The credibiliiy of a witness who 
says that be and another joined io committing 
an offence stands per se so far as his eelf'sccu- 
satioo is concernfd, on the same footing as 
that of a witness who says that be alone com¬ 
mitted an oflenco, though in tbo latter in- 
stance there would bo a narrowed basis for 
oross-examinat ion to tost bis own soll-acouea- 
tioo. WbAtmust first be decided is whether 
the witness in question is in truth au accom¬ 
plice or merely posing as an accomplice. When 
it is once established thai be is an accomplice, 
then, the next practical question arises as to 
who are the other acoompUces, and it ie at that 
stage, when his evidenoe implicating othere has 
to bo weighed, that there comes Into application 
the maxim that it is unsafe to convict upon the 
evidence of an accomplice unless he ie corrobo¬ 
rated io material partioulare, both as to the 
circumstanoes of the offence and the identity ol 
the person whom be implioatesi EMPEROBV* 
HANMUNT ,6 Boro. L.R. 443. CR., 6 Bom, 
L.R. 481, 22 M.L.J. 490= 1912 M.W.N. 207,] 

^^29)—3s. lU (6), 133—Evidence of accom- 
pliee^Corrobrtratiofi, as to identity of accused. 
—Per Crowe, J -— However oonvincing the 
teetimony of an accomplioa may be of the facts 
neoeesary to be proved, ii has become a settled 
course of practice not to convict an acoueed 
person 00 the uncorroborated testimony of ao 
approver, and the corroboration ought to coo- 
eist in aome oircumetanoes that afleot the 
identity of the aoonsed, PerOhandavarkarf J. 
—The oorroboratioo required of the testimony 
of an aooomplioe sboiUd go to some oirocun* 
Btances affeoting the identity of the aoeosed as 





2639 


THE ALL INDIA DIGEST, 


2640 


Evidence Act (I of continued. 

participriting iu tbo transaction. Such corrO' 
boratioa to be that which ia derived from 

unimpcacbahlo or iodepcodcnt evidence as 
di^iiri|:'uidbed from that derived from the earlier 
st itcincnts of the same accomplice or the 
statements of other accomplices. Per Asfont 
•/. (dissenfinj?) :—There is do rule of Uw or 
practice tb u tbe corroboratiou of the accom- 
plice's evidence must be as to all details, or so 
complete as, in itself, to establish fruilt. To 
set up such a rule would bo to nullify tbe 
provisions of tbe law which admit of pardon to 
approvers in order to secure ovidenoo for the 
Crown ICmperoh v. BaJI KRISHNA , 6 Bom. 
L.R. 481. [fi., 22 M.L J. 490=^1912 M.W.N. 

2070 

(440) — Ss. 114, ill, (6) and 133—.Accomplice 
Evi(le>xce — Corroboiation— Peynsion by Iligh 
Court. —It is not a rule of law but one of mete 
practice and prudence that an accomplice is 
unworthy of credit, unless he is corroborated in 
material particulars. A conviction will not be 
disturbed by tbe Hi^b Court under its revisiooal 
jurisdiction, on the mere ground that tbe said 
rule of practice has not been adhered to by tbe 
Court which has convicted, unless there ace 
ezcopticnal circumstances calling for the exer*^ 
cise of that jurisdiction in tbe interests of 
justice. Emperor v. Lallubbai Pranu- 
BHAI, 11 Bom. L R. 8S8»8 lad. Cas. 963 = 10 
Cr. L.J 433. 

(441J—Ss. 114 (6) and 133— Evidence of par¬ 
doned accomplice - Conviction—Validity 
evidence of a pardoned accomplice taken with 
tbe statomoots of uopardooed co-prisoners is 
not sufScieot by itself to warrant tbe convic¬ 
tion of those who never confessed, QUEEN- 
Empress v. Bhagta, Rat Uo. Cr. C. 750. 

(442)—Ss. 114, ill. (6).and Admissibility 
of evidence of accomplice — Corroboration — Ac¬ 
complices by implication or in a secondary sense 
—Duty of Court. —Although a conviction is not 
illegal, merely because it prooeeds upon tbe 
uncorroborated testimony of an accomplice, the 
evidence of an accomplice, ordinarily speaking, 
should be corroborated in material particulars, 
and such evidence should be accepted witb a 
great deal of caution and sorutiDy. The 
amount of criminality i.sa matter for considera* 
tioD, and when a person is only an accomplice 
by implication or in a secondary sense, bis 
evidence does not require the same amount of 
oorroboratiuD as that of a person, who is an 
actual perpetrator with tbe principal offender. 
[R., 7 Bom* L.R. 969.] In dealing with the 
question what amoutit of oorroboratioo is 
required in tbe case of testimony given by an 
accomplice, the Court must exercise careful 
disoriminatioD and look at all tbe surrounding 
oircumstaoces m order to arrive at a cooolustOQ 
whether tbe facts deposed to by the person 
alleged to be an accomplice are borne out by 
those oiroumstances, or whether the oircum- 
etsDoes are of such a nature that the evidence 
purporting to be given by the alleged accomplice 
should be supported in essential and material 
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particulars by evidence aliunde, as to the 
facts deposed to by that accomplice. KamALA 
Prasad v. sital Prasad. 28 C. 336^5 C.V, 
N. 517. [R , 13 Cr. L.J. 305*14 Ind. Cas. 
849*1912 M.W.N. 207*22 M.L.J. 490*11 
M.L.T. I Sap.*35 M 247, 13 Cr. L.J. 352* 
14 lod. Cas. 896*1912 M.VV.N. 549*12 M.L. 
T. 1*35 M. 397.] 

(443) —Ss. 114, ill, (5), 133—Arconjplice— 
Evidence — Cortoboraticn—Amount of corrobo¬ 
ration. —The testimony of an accomplice is not 
required by law to be c.^rroborated. Tbe rule 
ot practice which lays down tbe requirement 
should be applied witb due regard to the vary¬ 
ing circumstances of each particular case* Tbe 
corroboration needs be not only quoad ibe inci¬ 
dents and circumstances of tbe crime, but also 
quoad tbo identity or tbe personality of the 
offender The law does not require chat every 
detail of tbe approver's story must be fortified 
by a similar story told by an indepeodent 
witness ; tbe effect of any such principle would 
be to rule out tbe accompliob’s eviddnco as 
altogether inadmissible. It is only necessary 
that the accomplice's evidence should, in the 
circumstances of each particular caie, receive 
that corroboration which it seems to require. 
There is no rule either of law or of practice 
which seeks to furnish an inflexible canon as to 
tbe orecise degree of corroboration which in all 
cases should be demanded for an acoomplice'e 
evidence. EmpbrOR v EDBERAFFA, 13 Bom. 
L R 28B*2 Bom Cr. C. 39* 19 lad. Cas. 321 
*14 Cr. L.J. 225. (8 A. 306, Ezpl.) 

(444) —5s. 1X4, Hi. (6), 133 — Accomplice, 
corroboration of^Agreement between statement 
of approver and confessions of accused made 
at different times and places without collusion 
—Confession by an accused to a private person 
immediately after the occurrence before the 
arrival of the police, but retracted afterwards, 
value of, as corroboration ot an approver as 
against the makers and against the co accused— 
Approver's evidence credited by the Judge and 
assessors~Gonvxction on uncorroborated evidence 
of accomplices^ legality of. —A confession made 
to a private person, immedi.%tely after the occur¬ 
rence and before the arrival of the Police, 
which was repeated two days later to a first 
class Magistrate, but was retracted four montbe 
after—the story told at tbe retraction being 
disbelieved by the Court—was held sufficient 
corroboration of the approver as against tbe 
maker. Under s, ) 33 of the Evidence Act, a con- 
viciioQ is not illegal merely because it proceeds 
on tbe uncorroborated testimony of an accom¬ 
plice. To justify the High Court in setting aside 
tbe conviction, it is necessary to show not only 
that there is no corroborationt but that tbe 
Judge, taking all tbe evidence together, was 
wrong in acting oo it. Where, imnaediately 
after a dacoity and before tbe arrival of the 
police, one of the accused who bad been caught 
made a confession to a private person, naming 
tbe other persons concerned in it except two» 
one of whom he named two days after in this 
confession to the Magistrate which agreed 
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^ith the evidence subsequently given by the 
infofmor, both the confessions being afterwards 
retracted, and another accused made a oonfes 
sion naming all the persons mentioned by the 
approver, iho two Acen^cd and the latter having 
been arrested at different times and places, 
and bhero was evidence that some o! the daco- 
its were seen in company together shortly before 
the dacoity and thtt they were absent from 
their homes shortly after it. Beld, that the 
confeseionH of tbe tw^ accused and the other 
facts were sufficient corroboration of ao appro* 
ver, who had been believed by the Judee and 
assessor, as against tbe oo accu'^ed who had not 
made concessions. Lagan Malik v. KING- 
EMPRltOK. 16 C.W.N. 669»15lod. Gas. 987 
a 13 Cr. L.J. S70« 

(445) -“ 5s. 114, ill, ( 6 ) end l^S^lnvoluntary 
accomplice$—Velue of ikvir mdence. —Where 
a Police Inspector was charged with having 
extorted money by a threat of implicating tbe 
witnesses tu a charge of murder and by band- 
cuffing aod imprisoning them, unless they paid 
money« hcld^ that, althoucb tbe witnesses were 
to bo trealed as accomplices, yet they were more 
involutitary than voluntary accomplices and, in 
that light, their evidence was not tainted ae 
much as it would otherwise be. NaraTANa- 
8WAM1 Naidu V. Emperor. 2 Weir 809, foot 
note. [F., 2 Weir80i5a27 M, 271.] 

(446) —Ss. Ill, ill. (6), 133—Testimony of 
accomplices— Admissibility and value—See 

CRiM. PRO. Code, iboa. s 257.21 m l j. 293 

= 9 Ind. Oas. 897 = 12 Cr. L J. 160-10 M^L.T. 
84-(l911) 1 M W.N. 327. 

(447) —S. 114, ilL [e) — Crim* Pro. Code, 

1683, 5 , 509 —Deposition of medicel witness 
before commuting Magistrate—in 
Sessions Court^Prcsnmption. —Before tbe de¬ 
position of a medical witness given before tbe 
committing Magistrate oao be admitted in tbe 
seseions trial, it must either appear in tbe 
Magistrate's record or must be proved by the 
evidence of witnesses, to have been taken and ; 
attested io the prisoner’s presence. It should 
not be merely presumed under s. lU, ill. (e), 
to have been so taken and attested. QUEEN* 
Empress v. biding. 9 A 720 = A.W N. i8S7. 
228. [F,. 18 0. 129 ; R., 10 A. 174 =8 A.W.N, 

ILJ 

(448) —8. 114 (e)—Warrant—Search—Com¬ 
plaint on oath—5ee BOM. ACT IV OF 1867, 
88,6. 7, 9 Ind. Cas. 896 = 12 Cr. L.J, 149 = 6 6. 
L.R. 40. 

(449) —Ss. 114 <A), IH'^^English practice as 
to evidence of accomplice.—Tnoogb, under 
B. 183 of the Indian Evidence Aot, a conviction 
based merely on tbe uncorroborated testimony 
of an accomplice is not illegal, tbe English 
inle of praoticCi requiring corroboration io 
material particulars should be observed also in 
India. EMPBE98 v, GaMBIBA, A.W.N* 1883, 
18, 

(460)—5. 118 —Oompefenepfo testify. —Where, 

^ a morder case, a small boy, who was an 

166 
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eyewitness to the murder, was not examined in 
the Sessions Court on the ground of his youth, 
held, that tbe Sessions Judge, o^ppcialJy con¬ 
sidering the importaoco of the witness, ought 
not to have refraiued from examining him, 
unless, under the words of s. 1)8 Evidence Act, 
he considered that the boy was prcvtuited term 
understanding the questions put to bicu, or 
I from giving rational answers to those quesiions, 

» by reason of tender voars. QUEEN EMPRESS 
j V, HamSEWaK. 23 A. 90=A.W,N. 1900. 211. 

(451) —5. 118— Evidence of witness illegally 
I pardo?ied by police, admi<sifc 2 hfj/ 0 /. —During 
' tbe course of a police investigation into a case 

of house-breaking and theft, several persons 
were arrested, and oue of whom made certain 
disclosures to tbe police and p'^inted out sevs* 

I ral houses which had beeo broken into by his 
accomplices. Thereupon, the police discharged 
him and made him a witness At tbe trial he 
gave evidence against bis accomplices, who were 
all convicted. Held, that such evidence was 
admissible, though be bad been illegally dis* 
charged by tbe police, as be was never brought 
beforr* the Magistrate as an accused person. 

Queen-Empress v Mona Puna. 16 b. 661. 

I [B., 19 B. 3C3, Rat- Un. Cr. C. 776. 100 P.L. 
R. 1902 = 12 P R 1902, Cr.. 10 C.W.N. 962=^ 
S3 C. 1353 = 4 Cr. L J. 145-] 

(452) —5. 118—Poftce officer as u^ifness.—A 
^ police officer or advocate conducting a prosecu- 
j tioD should never be sworn, unless be is called 
I as a witne.'^s, and, if so called, be should be 

allowed lo depose only to those facts which he 
j knows sod of which be is, in accordance with 
I the provisions of tbe Evidence Act. a competent 
p witness. EMPRESS v. KONDU, 6 C.P.L R. Cr. 

1 . 

(453) —5. US—Oaths Act, 1873, ss. S, 6 and 

IS—Competency (0 testify but inability to under¬ 
stand oath—Oath or affirmation, evidence record^ 
ed without administering — Aamxssxbiliiy of 
evidence so recorded against the accused—Held 
{per Greevan, A.J.C.}^ that, where % person ie 
competent to testify according to the provisiona 
of B. 118 of the Evidence Act, but is unable, 
owing to bis tender sge, to comprebcad the 
nature of an oath or affirmation, s, IS of tbe 
Oaths Aot relieves tbe Court of the necessity of 
administering an oath or affirmation to him ; 
and the evidence of such a person recorded 
without oath oraffirmaiion may be admitted. 
Bam 8AMU.7HV. Emperor, 10 O.C. 837=7 Cr. 
L.J. 89. (14 B.L K. 54, 295, note, 294. 1C B» 

359, Fr, 10 A. 207. 11 A. 183, 16 M. 106. 8-0, 
No. 331, 8.C« No. 242, Disappr.) 

(464) —S- 116—Affirmation of competent wit" 
nesses—Oaths AcU s. 13—** Omissionf meaning 
of, — Held that, a Sessions Judge^ who had no 
doubt as to the competency of oertaio boy 
wiinesaes. ought to have administered an 
affirmation to them. The word ** omission ** 
in B. 18, Oaths Aot, includes any omission and 
IS not limited to accidental Degligeot omissions. 
EMPBE8B V. SAMBBIA MABAB» 11 O.P.li.R. 

Or. 16. (11 A. 163, Appr. i 14 B.L.B. 294, 16 
B. 359, F.; 10 A. 207, Hot F.; 16 M. lOS, R,) 
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(4.'ir,i-S. U8—See ACCOMPLICE—ACCOM- 
PLICH FA IDENCE-NECESSITY FOR CORRO- 
UOU\T10N. ft P.R. 1904. Cr.=70 P.L R. 1904 
» I O. L,J. 514- 

( 15 r.)- 8 . 118—Sec ACT XV OF 1869, Rat. 
Un Cr. C. 77C = Cr. Rr 41 of 1895. 

(457)—S. 118—See ACT X OF 1873. s. 5. 

S. 0, 34-i, Oadh. 

f458)—S. 118—Sfe ACT X OF 1873. ss. 5. 6. 
7, '.3. )6 M. 105 = 1 Weir 823. 11 A. 183 = A.W. 
N. 1889, 66, 10 A. ‘i07 = A.W.N. 1883. 86. 

(459) —8. 118-Child wit7icss -Failure to ad¬ 
minister oath—Evidence whether inadmissible 
—Plea of insanity of accused—Time —See ACT 
X OF lft73, S3. 5, 13, 15 Cr. L.J. ICl =22 Ind. 
Gas. 737. 

^4G0)—S, lift—Sec ACT X OF 1873. s. 13, 22 
W.R. Cr. 14 = 14 P. L.R 54, 24 W.R Cr. 1 = 
14 B.L.R. 295, note. 

( 461 J—S. 118 —Child of tender ye.ara—Capa¬ 
city to understand —Testing of capacity—Pro- 
vinco of Judge and Jury—Sec CriM PRO. 
Code, lft9P, 8.422. 14 Cr. L.J. 485 = 20 Ind. 
Cas, 741=18 C.L.J. 582=18 C W.N. 147. 
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(468)—5. 121—Scope of—Held by ihe Full 
Bench,—The privilege given by s. 121 of the 
Evidence Act is the privilege of the witness, 4.e., 
of the Judge of whom the question is asked. If 
he waives such privilege, it does not lie in the 
mouth of aoy other person to assert it. Per 
Spankie, J.— A committing Magistrate, who 
is cited as a witness in the Sessions Court, 
cannot bo compelled to answer questions as to 
his own conduct in Court, except under the 
special orders of the Court to which he is 
subordinate. If he does not object to answer 
such questions, there is no prohibition to bis 
doing so. EMPRESS OF INDIA v. CHIDDA 
KHAN. 3 A.573 = A.W.N. 1881. 37. 

( 4 G 9 )—s. 121 —Eicmpftou of judicial officers 
from giving evidence' — Judicial ofiBoers are not 
exempted from giving evidence upon matters 
which they saw. when sitting as Judges, unless 
they arrive at such knowledge by virtue of an 
investigation which they were making as 
Judges. A MuusiQ should not be called upon 
to depose to what took place before him in the 
course of a trial which he was conduciing as a 
Munsifi- HIGH COURT PROCEEDINGS, Q7TH 

NOV. 1871, 2 ®elr 777 = 6 M.H.C. App. 42. 


(462) —S. 118— See WITNESS—GENERAL- 
WBO are competent to be WITNESSES, 
38 P.R 1887, Cr.. 11 G.W.N, 51 = 4 Cc. L.J. 
412. 16 B. 359. 

(463) —8. 118—See No. 34, supra. 

(464) -S8. 113. 133—Grim. Pro. Code, 1898, 

5 . 342 ( 4 )—Separate trial of co-accused 
Accomplice iesttmony- —Uuder ss. 110 and 133, 
Evidence Act. an accomplice is a competent 
witness, and iheonly limitation imposed on the 
general rule there stated is that involved m the 
application of a. 342 (4). Crim. Pro- Code. If 
the accused and the accomplice were being 
tried jointly, the acoomplioe could not be sworn 
and tberoiore, could not be a witness against 
the CO accused. But if they were being separa- 
tely tried, this prohibition would not apply. 
Therefore, an accomplice is a competent ^‘tnesB 
against a co-accused tried separately. NGA 
PO YIN V. KING-EMPEROB. U B.R. 1906, 
E^enoe 3 = 8 Cr, L J. 300. (10 C.W.N. 962, 

11 c. 635. 12 M. 153, 14 B. 260. 2 o C. 413, 
U.B.R. 1892—1896, vol. I, 83, R.) 

(465)—8. 119—See No. 34, supra. 

MQ 0 J_s. 120- Crim, Pro. Code (1882), s. 488 

— Bastardy proceedings — Their nature. 
Bastardy proceedings, under s. 488, Crim. Pro. 
Code, are civil proceedings within the meaning 
oi 6 - 130 of the Ev»d«nc 6 Aot* and the deieDd' 
ant’ thereto may give evidence on his own 
behalf, nub MAHOMED v. BISWDLLAJAN. 

16 G 781. [F., 154 P.L.R. 1914 ; Appr., 6 

P.R. 1914, Or.; R-> 18 B. 468, L.B.R. ^893— 
1900. 662, 168 P.L.R. 1903 = 19 P-R. 1903, Cr., 

17 O.P.L.R. 127.3 

(467)—8. 120—See BASTARDY PROCEBD- 
INGB, 16 O. 781- 


(470)-Ss 121. 123. 124. 125. 126. 183— 

Transfer of case—Grounds-Discretion to refuse 
bail—Improper exclusion of evid‘^nce~Distinc¬ 
tion between qusstions, which wUness cannot be 
compelled to answer and those Vj/»ch witness 
cannot be permitted to answer - Admissibility of 

the answers where the wUness waives hxs rigiitof 

not replying—Cross examination of loitness.its 
scope—Police pap:rs.—.\ Magistrate 
tioD to refuse bail, and the fact that be has 
refused bail will not constitute a ground tor 
tEanslerting a case from his board. An error in 
disallowing certain questions in 
examination of a witness does not aSord sum- 
cient ground for the transfer of the case. Ihe 
question of improper exclusion of evidence le 
notone which should ordinarily be gone into 
during the pendency of a case. A distmcHon 
should be drawn between questions which a 
witness cannot be compelled to answer and those 
which be cannot be permitted to answer. IM 
latter class of questions might properly 
fotbidden. but questions of the former class are 
in no way barred; a witness has merely the 
right of refusing to answer such questions, wito 
out any hostile inference being drawn ft^ his 
refusal. The moat, therefore, that a Magis¬ 
trate can do. in the case of a witness who is 
ignorant of his privilege, is to warn him that 
he need not answer ; but if the witness elects 
to waive bis privilege of tefuaing to answer, his 
answer is admissible in 

mination need not be confined to maUets 
raised elsewhere in the evidence. The *'8“* 
cross-examination given by the ^ 

not fettered by the fact that police papera ws- 

in existence but have not been 
S. 138 of the Evidence Act gives the 
right to cross-examine prosecution . 

at the oonolnsion of their exMiuDation-m- • 
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and suoh oross*ezamiaatioD may bo on all 
points and by means of all questions not dis* 
allowed by tbe EvidooceAct. Though tbedefeoce 
have tbe further right to re call and cross- 
examine prosecution witnesses after the charge 
has been framed, they oannot be compelled to 
so defer all or any of tbe cross-ezaminatioii 
which they are by law entitled to make. To 
do so is to deprive them of part of the means 
available (or obtaioing an order of discharge. 

Mahomed ally v. Emperor, 12 CrL.J. 277 
»10 lod. Gas. 917. 

(471) ^5. 122— LetUr from husband to 7oite 
taken from wife's house on search being made— 
Admissibility in evidc7ice. —A documenti even 
though it contains a cominuoicatioa from a 
husband to a wife or vice versa, in the hands of 
third persons, is admissible in evidence ; for, in 
producing it, there no oompulsion on, or 
permission tOi the wife or husband to disclose 
any oommunicaiioo. S. 122 protects tbe in¬ 
dividuals, and not the communication, if it can 
bo proved without putting into tbe box for that 
purpose tbe husband or tbe wife to whom tbe 
oommunicatioQ was made. Where a person 
was tried on a charge of criminal breach of 
(rust, a letter from him to bis wife in another 
place which had been found by tbe Police when 
eearohing her hoube under a search warrant was 
admitted. QUBEN-EMPRESS v. DoNACHUB, 
22 U. 1^2 Weir 778. 

(472) —S. 122—Commriwicdfionj betioeen hus’ 
band and wife—Death of husband—Disclosttre 
by widow—Bepresentaltve in interest *’—Co«- 

Where a statement to which a widow 
deposed was a communication made lo her by 
her deceased husband during marriage, not only 
could she not be compelled to disclose that 
communication, but she could not be permit* 
ted to disclose it, if there was no one who did 
or could consent to tbe disclosure. The did- 
oolure of such a coinrouDicaiion must there* 
fore be excluded from coosidera^tou, Tbe 
widow is not tbe * representative in interest* of 
her deceased husband for (he purpose of giving 
euob consent. The prohibition enacted by the 
section rests on no technicality that can be 
waived at will, but is founded on a principle of 
high import which no Court is entitled to relax. 
Mawab Howladar V. Emperor, 40 C. 891- 
28 Ind. Cae. 611-18 Cp. L.J. 303. 

(478) — S. 123 — Communication between Aua* 
band 2 and wife not to be disclosed without consent 
of the other parly, —Statements alleged by tbe 
wife of an aooused person to have been made to 
her in respect of tbe ofience with which be is 
charged, without tbe accused or his represoota- 
(ive^in•interest oonsenting to these etatemoots 
being diecloeed, are inadmissible onder s. 122, 
Bvideooe Act. MlLEHI v. EUPEEOR, 218 P. 
li.B. 1018-19 Ind. One. 708-24 P.W.B* 1013, 
0r.-14 Of. L.J* 278. [B., 44 P.W.B. 1918. 
0I.-944 P.L.B. 1918-19 lod. Oas. 1004-14 
08. LJ. 810-10 P.B. 1914. Or, 
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(474) — s, 122 — Communication between 
husband and toi/e—Disclosuse not to be permiD 
ted except with consent — Consent cannot be 
iviplied—Duty of Court to ask whether consent 
given or not—Proof of guilt by circumslanltal 
evidence—Nature of evidcwe required,—Uadet 
s. 123 of tbe Evidence Act, no communication 
between husband and wife can be disclosed by 
the one agiiobt tbe other without consent of 
the party concerned. The consent cannot be 
implied. It is incumbent upon the Court to 
ask the p^rty, against whom the evidence is to 
be given, whether be or she would coosent to 
tbe evideuco being given, and not lo admit it 
unless suoh consent is given. (10 B.H 0. 497. 
B,) Where it is sought lo prove an offonce on 
circumstantiai evidenos only, there must be a 
chain of evidence, or series of established facts, 
so far comploia as to leave no rcasooa'^le ground 
fnr a conclusion therefrom consistent with the 
innocence of tbe accused. BISHBN Das v. 
Emperor, 2MP.L-R. I9i3«i91ncj.ca8.1004 
= 14 Cr LJ. 316-44 P.W.R. 1913, Cr.=27 
P.R. 2913, Cr. (15 P.R. 1867, Or., 8 C.W.N. 
378-1 C.L.J. 124, B,) 

(475) — S. 1^2—Wife charged with murder of 
stepson — Jdmissiou of confession by wife to 
husband—Confession 6^ the woman tn Police 
custody—Confession retracted—Effect —Meaning 
of ' offence,' —In this case P, wife of ,A, was 
convicted of murdering her stepson on the 
strength of a confession by her to her husband 
and the pointing out by her to him alone of the 
body of tbe stepson floating in a pond, held, 
that such evidence is not admissible, as tbe 
crime was not committed by tbe wife against 
the husband within the meaning of s. 122, 
Evidence Act (34 P.W.R. 1913, Cr,. R.) An 
oSence * against * a person is an ofience calcula¬ 
ted to injure bis person or property or reputa¬ 
tion, as in ca^es of defamation, and does not 
include an cfieuce against a sou, though such 
ofience may cause to the father grief in mind. 

A confession by a woman in Police custody, to 
which she bad been relegated by her own 
husband and to which sho was remanded after 
the oonfessioD was made, is of little value, 
when the oonfeseion is retracted only five days 
later before tbe same Magistrate. MU8SAM- 
MAT Fatima v. Crown, 10 P.R. 1914, Cr.= 
261 P.L.R. 1914=18 Cr. L.J. 613 = 28 Ind. 
Caa. 825. (18 A. 78, Rj 

(476) —8. X22—See No. 23, supra. 

(477) —S, 123—See Nos. 392, 470, supra. 

(478) —Ss. 123, 124— Production of records 
not protected by the sections, —Any officer having 
tbe custody of records, not being reoorda of 
which tbe produotion may, on special grounds^ 
be refused, is bound to produce tbam on 
receiving a summons to that effect. Tbe sum* 
mona should properly be addressed to (be Judge 
or presiding officer of (be Court* Tbe Magistrate 
has DO power to call for the records without (be 
issue of a summons, but when tbe summons 
has been issued (o tbe record-keeper, tbe 
pri^ootioD of tbe record should not be refu 
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by the Pi:^lcict Judge. HIGH COURT PRO- 
CELOtNOS, 24TH OCTOBER 1879. No. 1857, 2 
Weir 781. 

(47'J)-S5. 123. 124, 125, 165. IG2. 163— 
OeparliHcntfiJ enquiry into conduct 
0 / Police olficers. siaumtnls made by witnesses 
al—Trial of Police o£icers on charge oj taking 
illegal gialificalion—Court's duty to send for the 
statements and allow accused to cross--xamine 
^ll^r£on.—Statements made by \vitue-«se3 in the 
course of a departmental enquiry into the 
conduct of Police officers, who were subsequently 
put upon tbeir trill on charges of taking illegal 
gratification are not privileged under sa. 123, 
124 or 125 of the Evidence Act, and the accused 
are entitled to cross-ixaminu the witnesses 
under a. 153 of the Rlvideuce Act on the state¬ 
ments made by them at the departmental 
enquiry. HarB.iNS SaHAI v. E^^PEROR. 16 
C.W N' 431 = 13 Cr. L.J. 445 = 55 Ind. Cas. 77. 

(2 Bom. L.R. 329. F.) 

(400)—S- 124— Communication made to a 
person in hii official capacity. —8. 124 follows 
the English Law and makes the public officer 
the judge as to wheibec a communication made 
to him in hie official confidence should or 
should not be disclosed. If he thinks that the 
public interest would suBer by suoh disclosure, 
be is entitled to refuse to disclose the communi¬ 
cation. The mere fact that the publication of 
the communication might cause a scandal in 
the office will not justify a refusal to disclose it. 
BlDHU BHUSAN BOSE v HARI NATH 
CHAKRAVARTI. 7C.W.N. 246. 

(485)—S. 124—See Nos. 392, 470,478, 479. 
supra. 

(482)—Ss. 124. Mb—Refusal by Government 
officer to give name of informant- —The accused 
was convicted of criminal breach of trust in 
respect of three gold bangles. The evidence 
went to show that the accused insured a parcel 
in the Post Office as containing these gold 
bangles, but, shortly after delivery to the 
addressee the parcel was found to contain only 
a piece of steel. Ooe of the witnesses deposed 
to having sold the steel to the accused. 
Accused’s counsel asked the Superintendent of 
Post Offices the name of the person who bad 
informed him about the sale of steel to the 
acoused. but the Sessions Judge refused to allow 
the question to be put as he was of opinion 
that the Superintendent was protected by 
ss. 124 and 125 of the Indian Evidence Act, 
because be had evidently regarded the communi¬ 
cation as made to him in official confidence, 
more especially as. at the time, the oase was 
being investigated as an attempted fraud on the 
public revenue- Beld that the Sessions Judge 
was wrong in disallowing the question, as 
neither s. 124 nor e. 125 of the Indian Evidence 
Act had any applicatioo to the case. QOEEN- 
Empress V. Ramadhan. 2 Bom. L.R. 329. 
[F., 16 C.W. N. 431 = 15 Ind. Cas. 77.] 

^ 493 )—s, 125— Section construed. — The 
words, ** informatioD as to the commission of 
any oSence,” in s. 125, Evidence Act, only 
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enact the rule which, as said by Eyre, C.J., in 
Sardy's case (24 How. St. Tt. 808) has univer¬ 
sally obtained, on account of its importance to 
the public for the detection of crimes, that 
those persons, who are the channel by means 
of which the detection is made, should not be 
unnecessarily disclosed. QOEEN EMPRESS v, 
Dyama [rappa. Rat- Un. Cr. C. 937 = Cp. Rg. 

47 of 1897. 

(484)—S. 125-See BOM. ACT VII OF 1873, 
Rat. Un. Cr. C. ia3 = Cr. Rg. 20-7-1382. 

{485)-8. 125—See Nos. 393, 470, 479, 482, 
supra. 

(486) —S. 126—Solicitor and client—Proles- 
sional communication, what amounts to— 
Privilege .—The law in India relating to pro* 
feesional communications between a solicitor 
and a client is the same as in England, and in 
interpreting s. 126 of the Evidence Act, the 
High Court may rightly refer to English cases. 
The use of the word “ disclose ” in s 126 shows 
that the communication to be privileged must 
be of a confidential cbaiaoter between the 
solicitor and the clieot. It is not everything 
that the solicitor learns in the course ol his 
dealings with the client that is privileged from 
disclosure. It must be a matter communicat¬ 
ed to him confidentially for the purpose of 
obtaining his professional advice, The solioitot 
claims the privilege as that ol bis clieot. He 
must, then, state the name of the person for 
whom be claims the privilege. Where one 
client mentions the name of another client in a 
oommuoioatioD made to the solicitor in the 
course and for the purpose of professional 
employment by him, and the latter consults 
the solicitor afterwards on business relating to 
his own afiairs, then, unless the name of the 
latter is communicated to the solicitor con¬ 
fidentially for the purpose of being advised by 
him, on the express undecBbandiog that it 
should not be communicated to the rest of the 
world, the solicitor is bouod to disclose the 
name of the client. A solicitor is not at liberty 
without his client's express consent, to disclose 
tbs matter of the employment. 8. 126 pcoieotfl 
from publicity not merely the details of the 
business, but also its general purport, unless it 
be shown aliunde that suoh business or the 
communication made in respect of it, fall with¬ 
in proviso (1) or (2). Where in an interview 
between a solioitot and bis client, a third person 
in bis client’s company makes a statement to 
him io the course and for the purpose of bis 
professional employment, the solioitot is not 
privileged from disclosing the name of the 
person making the statement, unless the name 
was made the subject of a special oonfidenM, 
and it was stipulated by or on behalf of h»s 
olieot that it was not to be disclosed. FBA^l 
BHIC.AJI V. MOHUNSING DHANSING. 18 B. 268. 

( 4 e 7 )_S. 126 —Pleader disclosing commnn*- 
cflfion by client—Communicaiiorx inodwiMSWM 
in evidence.—k pleader is prohibited ft^ d^* 
I closing any communioation made to him, * 
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the course aud for the purpose of hU employ- 
toenc as such ple ider by his olietit^ v7ithout the 
olieot's express coaseot; any such oommuaica- 
tioQ volunteered by the pleader ja inadmisBible 
in evideneSf even if offered upon oath< Ma 

Paw V. Maung Kyin.L.B.R, 1893—1909,858. 

(488) —S. 126—0/consent required — 
Pleader and ciwnf.—The consent required by 
8. 126 of the Evidence Act should be given no 
each occasion when a communication of the 
kind described ie sought to be made admissible 
in evidence. A consent given to the disclosure 
of Rome privileged matters in a civil suit is not 
sufficient authority Irr the disclosure of the 
same mattorR in a crimiual oaee arisiog out of 
the suit. Quern-Empress v. Gul Khan 
A.W.tr. 1890, 172. 

(489) —S. 126 —R^/st)ancv of evidence, hew to 
be deterynined — Evidence—Counsel appearing as 
ioitness for his client—Eviience recorded — 
Duties of the counsel.~On a letter addressed by 
the accused to tbo legal adviser of tbe com¬ 
plainant, criminal proceedings for defamation 
were started by him and he was represented at 
tbe trial by tbe same legal adviser. Tbe latter 
offered himself as the principal witness in tbe 
case and his evidooco was recorded. Tbe 
Magistrate before whom the trial was bad while 
writing judgment was of opinion that tbe evi. 
deooe of tbe oouo^el for the complainant was 
inadmissible and dismis'^cd tbe complaint for 
want of proof. Held, Chat, inasmuch as the 
evidence of tbe oouasei for the complaioaot 
was admitted on the record and was ruled out 
by tbe Magiptrato only when he came to paes 
judgment, there was no trial cf tbe case on tbe 
merits ; aud it would not be improper for tbe 
High Court to exercise its revisional powers. 
(9 Bom. LiR. 1044. D.) Held, funber» that, in 
determining tbe relevancy or otberwise of any 
evidence, the Court is precluded from oonsider* 
ing matters outside the purview of the Evidence 
Act, and the Magistrate was in error in ruling 
out as inadmisdble tbe evidence that had 
already been recorded, on tbe ground that the 
witness was appearing as counsel in tbe case. 
It is an error of judgment on the part of a 
oouneelf and against bis professional obliga¬ 
tions, to appear on behalf of a party in a case in 
which be is to appear as a witness (or bis 
olient to prove oer&ain facts which are koown 
to him. W.A. Hearsey v. Eva Pobstbr, 
12 A.L.J. 2Sa«i8 Cr. L.J. 829^24 Ind. Caa. 
18B. 

(490) -8. 126—Bee LEGAL PBACTITIONEBS 
—Pleader and client. 4 Bom. L B. 460, 

6 Bom. L.B. 122. 

(491) —8. 19fi-5ee No. 470, supra. 

(492) —Sa, 126. Ml—Mukhtear and his clerk 
^Privilege in respect cf statement made to them 
by client—Crim* Pro* Cods, $• 4 (n)—Pleader, 
^flnilion of, —8. 186, Evidence Act. must be 
OQDBtraed as applying to all persons who come 
in within the oategory of pleader as deffned 
in Orim. Pro. Oodo, s. 4 (n), and inolndea 
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therefore, a mukbtear. Communicatioos made 
to a mukbtear, when acting as pleader for a 
client, are privileged communioatioas. The 
same is tbe case with communiettion made to 
hisolrrk. ABBAS PE ADA v. QUEEN EMPRESS 
25 C. 736 = 2 C.W N. 484. [R . 14 Cr. L.J. 316 
= 19Iod. Cas, 1004 = 244 P. L. R 1913 = 44 P, 
W.R. 1913, Cr] 

(493) -S. 127—No. 492, supra. 

(494) —Bs. 130, 131— PersoD present in Court 
—If compelUble to produce docum**nt— 
CRIU Pro. code, 189&, a. 476. 14 C.L J. 120 
= 11 Ind, Cas. 794 = 12 Or. L.J. 250. 

(495) —S- 131—Sre No. 494, supra* 

(4961 — 5. 132 — Incriminating questions — 
Objection to answer them- —Where, on the evi¬ 
dence given by certaiu witnesses in a murder 
c«se to (be effect that they assisted tbe accused 
in concealing tbo dead body after murder, they 
were prosecuted under s. 201, the only evi¬ 
dence being their deposicioos, held, that their 
conviction was not illegal, as they bad omitted 
to object, perhaps owing to tbe want of legal 
advice, to answer tbe questions, on the ground 
that tbe answers would criminate them. Inre 
NalLA Ramudd, 2 Weir 792. 

(497) —5. 132 — Incriminating answers — 
Proof*—Vihete a person is charged with an 
offence with which ho is alleged to have inori- 
minated himself in bis deposition in a oase, tbe 
(act that be was the person wbo gave tbe de¬ 
position should be proved. In re RamayVAN- 
GAR. 2 Weir 794. 

(498) —5. 132—Defamatory matter in the evt- 
dence of witness — Privileged sialrment —A 
statement containing defamatory matter against 
another, made by a witness in a judicial pro¬ 
ceeding. is a privileged statement uuder s 132 
of tbe Act, (or wbicb eucb witness could not be 
proceeded against criminally. If tbe state¬ 
ment were false, he might be prosecuted for 
giving false evidence. MATADIN v. QUEEN- 
EMPBE6B. 3 O.C. 80. (11 B.L R. P.O. 321. D*) 
[D., 10 Cr.L J. 509 = 4 Ind. Cas. 160=12 0.0. 
308]. 

(499) —5. 132—Statements mads in exami- 
nation in chief contradietory to (hose made in 
cross-examination—Incriminating questions put 
in cross-ezaminaiion—Object.—^heo incrimi- 
Dating questions are put from the Benob to a 
witness, who has become already entangled by 
self-contradictions, such questions should be 
put with the object of furthering tbe ends of 
justice 20 tbe judicial proceeding, in which such 
questions are put for elucidating tbe truth, and 
not with a view to simplify ar>y future proceed¬ 
ings which may possibly be taken against the 
witness in another Court. Tbe position of eucb 
a witness under s. 132 should, as a rule, bo ex¬ 
plained by tbe Court, before any inorimioating 
question ie put in the above oircumstancos. 

Ml ME Ma V. QUEBN-EUPEBBB, L.B.B, 
1893—1900, 91. 
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(6nO) -S- Vii -Term “ comptlUd" exolaxned 
— Cowpnnies Act (VI of 1882), ss. 162, 

y.:~-T-nuhy unacr.—The word “compelled in 
s. 132, iCviOence Aci, only applies to a case 
where the Court has compelled a wiioess to 
answer i question, and ooc to a case in which 
the wi:nfss has not excused himselt from 
Huswcrii.g the question, but gives his answer 
without any claim to have himself excused. 
Where the accused bad made, in a prevmus 
enquiry under ss. 162, 163 of Act \ 1 of iS82, 
depositions on oath, without raising any objec¬ 
tion to answer questions put to them under 
s. 132 of the Evidence Act. held, that the depo¬ 
sition of each of the accused was admissible m 
evidence against himsell, but should not be 
taken into consideration against tbe other 
accused person?. QUEEN-EMPRESS ^ MOSS, 
16 A. 88 = A.W.N. 1894. 23. [fl , 3 O.C- 80.] 

(601)-S. 1 ^ 2 —Privilege of witness under— 
Act X of 1873, s. 14—" Compelled 
meaning and scope of the exprtssioxy — Bela by 
Baylep, C J., and Parsons, J- (Birawood, J , 

dissenting).— S.132 makes a distinction between 

those cases in which a witness voluntarily 
answers a question and those in which he is 

compelled to ananec. and has given him a pro¬ 
tection in tbe latter of those cases only. The 
words “ bo compelled to” clearly show that pro¬ 
tection is afforded only to answers whioh a wit- 
ness has objected to give or which he has ask^ 
to be excused from giving, and wbiob then be 
has been compeUed;by the Court to give. Per 
Birdwood, J.-It is not only when a witness 
asks to be excused from acewetinga otimioating 
question, end his request is refused, that he is 
‘‘oompelled to give” tbe answer within the 
meaning of the proviso. The compulsion is 
operative whether he asks to be exous^ o'fU®? 
answers without so asking. QDBEN-EMPRESS 
V. GANU SONBA. 12 B. M0 = Rat. Un. cr. C. 
360 = Cr. Rg. 2 of 1888. (3 M. 271. F.) p-. 
21 0. 392 \ B., 13 376. 13 B. 600, C'. L.J. 

237 = 2 S.L.R. 26, Rat. Un. Cr. C. 776.] 

• 

(602)—S. 132— Witness—Criminaforp answer 
-Protection given only on witness raising objee- 
iion to answet-Duly of Court when ^^^elex^nt 
questions put to witness.—Held by the Full 
Bench [Kernan and Muthuswami Iyer, JJ., 
dissenting) :-'Where an accused person has 
made a statement on oath voluotMily and 
without compulsion on the part of the Court 
to whioh the statement is made, such a state¬ 
ment may be used against him on bis trial on 
a criminal charge, assuming it to be relevant 
The term “ shall be oompelled in s.^ 132 
appears to bo the correlative of the torin shall 
be excused” and they presuppose the rule 
that every person giving evidence on any 
subject, before any Court or person aathorized 
to administer oaths and affirmations, shall be 
bound to state the truth, and an authority 
competent at tbe time, to excuse or compel 
compliance with this rule. They also suggest 
that tbe witness has objected to the question, 
and has sought and been refused excuse, and 
even constrained to answer. The terms of 
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9. 132> when read with the rest of tbe Act, 
affords protection ooly to answers to which a 
witness has objected or has been constrained 
by the Court to give, Per Muthuswami Iyer 
and Kernan, JJ.—S. 132 abolishes the law of 
privilege and creates an obligation in a witness 
to answer every question material to the issue, 
whether the answer criminates him or not, 
and gives him a tight, as correlated to that 
duty, to claim that the answer shall not be 
admitted in evidence against him in a criminal 
prosecution. In order to claim the benefit of 
the proviso to the section, it is not necessary 
that tbe witness should have first claimed to 
be excused from answering the criminating 
question, and must have been compelled by the 
Judge to answer it. Rat. Un. Cr. 0. 360, 

12 E. 440. 15 M. 63 = 2 Weir 794, 21 C. 392, 

2 Weir 792.] The section does not in terms 
deal with all criminatory questions which may 
be addressed to a witness, but only with ques¬ 
tions as to matters relevant to the matter in 
issue. Irrelevant questions should not be 
allowed, and it may be implied by the limita¬ 
tion in this section that a witness should be 
excused from answering questions tending to 
erimipate as to matters which are irrelevant. 
QUEEN v. GOPAIi DOSS, 3 M. 271 = 2 Wclr 
781. 782. [F.. Rat. Un. Cr. C. 360. 12 B. 440 

(443), 15 M. 63 (651 = 2 Weir 794 (795). 21 
0. 392 (339). 2 Weit 792 (793). 39 C. 348 
(351) = 16 C.W.N. 503 f604)=15 C.L.J. 899 
(400) = 13 Ind, Cas. 925 {926) = 13 Cr. L.J. 173 
(174) : Expl <£ D., 37 C. 878 (883) = 11 Cr L. 

J 403 (404) = 6 Ind. Gas. 782 (784) = 14C.W.N. 
957 (960) ; B., 11 Ct. L.J. 274 (276) =3 Ind. 
Cas. 344 = 19 >1. L. J. 504 = 6 M. L. T. 253 
(254).] 

(503)—S. 132 —Incriminating statements made 
without compulsion.—The mere subpeenaiog of 
a witness or ordering him to go into the 
witness-box does not compel him to give soy 
particular answer or to answer any particular 
question. The words “whioh a witness shall 
be oompelled to give” in s. 132 of tbe Act are 
not a mere surplusage, but apply to pressure 
put upon witness after he is in the box ana 
when he asks to be excused from answering a 
question. But if a person makes such a 
statement without any compulsion and volu^ 
larily. it may bo, if relevant, used 
in his trial on a criminal charge. MOHM 
SHEIKH V. (5DEEN-EMPRESS. C. 392. 

32 C. 756=9 C.W.N. 91i = 2 Cr. L.J. 105. Bm 
37 C. 878 = 6 Ind. Cas. 782 = 14 C-W.N. 9M- 
11 Cr. L.J. 403, 39 C. 348 = 16 C.W.N. 503-15 
C.L.J. 399=13 Ind. Cas. 925 = 13 Ct L.J. U3i 
3 O.C. 80.] 

(504) -S. 132 — Proviso, inappMcahU fo 

voluntary statements.—The proviso to s. 
does not »pply to volunt^.y 
Haider Alil V. ABRU MIA, 32 C. 756 2 . 

J. 103 = 2Cp.L.J. 459 = 9 C.W N. 911- 

(505) —S. 132—Crim 

(2)—4ccttSfld person calling as witnesses, p ^ 
‘ charged with him and awaiting separate tnat. 
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The word “accused” in 9 , 342 must moan tbo 
accused then uodet trial and under examination 
by the Court. It cannot include an accused 
over whom the Court is exorcising jurisdiotiou 
in another trial. A European British .subject 
was obargnd, along with cerfain natives o! India 
with conspiring to oommit crx ortiou. The 
former claimed to be tried by a mixed jury 
under s. 450. Crim. Pro. Code. The other 
accused then claimed to be tried separately 
under s. 452 The trial of the former then 
proceeded, and he proposed^ to call as witnesses 
the natives who were charged with him. and. 
who were awaiting their trial, They objected 
to be called* Held that be was entitled to call 
them as vvitnesses and to examine them on oath. 
Empress v. Durant» 23 B 213. [F., 4 L B. 
R, 362 = 9 Cr L.J, 370; fi., 3 Bom.L.R.437,16 
C.PL.R. 112. 33 C. 1353 = 10 C.VV.N. 962 = 4 
Cr« L.J. 143.] 

(506) —S. Incriminating questions,^ 

Held by Bayleij, C X, and Pardons. J .The 
Legislature has, by s. 132i Evidence Act, made 
a clear distinction between those cases in which 
a witness voluntarily answers a question aod 
those in which he is compelled to answer, and has 
given him protection in the latter of these cases 
only. If protection was to be allowed in every 
case in which a witness gives an answer, the 
words “be compelled” in the proviso would be 
quite superfluous The insertion of those words 
clearly showi? that protection is aSorded only to 
answers which a witness h;«9 objeofed (0 give or 
which be has askei to be excused from giving 
and which then be has been compelled by the 
Court to give. Per Birdwood. J , contra It 
is not only when a witness asks to be excused 
from answering a criminating question and his 
request is refused that he “ compelled to give” 
the answer within the meaning of the proviso. 
The compulsion is operative whether be asks to 
he excused or gives the answer without so 
asking. QUEEN*EMPRESS v. BBIKAJI HaRI, 
Rat. Uo. Gr. 360 = Cr. Rg. 2 of 188S. 

(607)—S. 132—ACCUSED PERSON, 23 B. 
213. 


Evidence Act (I of continued 

within tbc purview of the proviso to s. 132, 
Evidence Act, and, therefore, such a thumb 
impression may be proved against the persou 
giving It in a onmioal trial. Taking of a thum b 
impros:*iou is merely obsorving a obHracieristic 
feature of a man’s body. The proviso to 8. 132 
of the Evidence Act does not apply, unless 
the witness objected to answer the question 13 
M, 271, 21 C. 392, Pel. o?t.) It applies again 
only to questions asked in ibc course of the 
trial. Tunoo MJAH v. KING-EmI’EROR, 16 
C.W-N. 503 = 15 C.L.J 399 = 13 Ind. Gas. 925 
= 13 Cr. L.J. 173 = 39 C. 348, 

(ol4)—S. 132—Stfc Nos. 353, 400, supra. 


^15)—Ss. 132, 148—/ncriwijial-rtj questions 
—Objection overruhd by Court-Witness com¬ 
pelled to answer—Answer not to be proved 
against him .—The accused verified and filed a 
written statement in a certHin suit. Subse¬ 
quently in another suit, iu which be was the 

defendant, he gave evidence and was cross-exa¬ 
mined wuh a view to show that certain state- 
menw. which he bad made in the written state¬ 
ment filed in the first suit were false. His 
pleader objected when the questions were put, 
but the objection was overruled, and the accused 
admitted that those statements were false, and 
on the strength of that admi ssion be was prose¬ 
cuted and convicted of perjury ; Seld, that 
tbo accused was “ compelled to answer” the 
questions within the meaning of the proviso to 
e. 13i of tho Evidence Act, and that the answers 
could not be proved against him on a charge of 
having made false statements in (be verified 
written statement filed by him in the first suit, 
and that the conviction wits bad. Deputy 
SUPERINTENDENT v, PROMOTHA NATH SEN, 

6 Ind. Gas. 762 = 14 C.W.N, 937 = 11 Cr LJ 
403 = 37 0.878. ‘ ' 


-8. 183. 

See ACCOMPLICE. 

See APPROVER. 

.See CH.tBOB TO Jury. 


{5081—8. J 32—Sec ACT XVIII OF 1879, 
83. 13, 40, 6 M L.T. 253, F. B, = 19 M-L.J. 504 
= 3 Ind. Gas. 344 =11 Cr.L.J. 274. 

(609) —8. 132—Sfc Defamation, 32 0. 766 
= 2 O.L J. 105 = 2 Cr.L.J. 459 = 9 C.W-N. 911. 

(610) -8. 132—See FaLSR EVIDENCE, 2 
O.L.R. 181, I Weir 163=3 M.H.C. App. 29. 

(511)—B. 132—Applicability of English rule 
of absolute privilege in India— See PENAL 
Code, s. 499. Ezeep. 9, 5 8.L.B 133 = 13 Ind. 
Oae. 217 = 13 Or. L.J. 26, 

(612) —a. 132—Sec REVISION —General 
P aiNCIPLEB, 2 8.L R. 25, Or. = 10 Cr.L.J. 237. 

(613) —S. 132,' proviso—Thumb impression, 
taking of, by Court—Relevancy against the per- 
^on fnd^ng tf,-Takiog a ibumb impressioti 
^ s witnen by the Oaoxl is not eqaivaleot to 
Mkioga question and reoeiving an aoswet 


(516)-5. 138— Accomplice, wkp held to be 
untrus(wor(hp >—Accomplice evideace is held 
untrustworthy for these reaaoos .—fl) because 
an accomplice ie likely to ewear falealy in order 
to shift tbo guilt from bimeelf; (2) because an 
accomplioep as a pariioipator in crime, and con- 
bequentiy as an immoral person, ie likely to 
disregard tbe eaoctioa of an oatb, and (3) be* 
cause be gives bis evidenoe, under promise of a 
pardon, or m the expeotation of an implied 
pardon, if he discloses all be knows against 
those with whom ho acted criminally; andthie 
hope would led him to favour tbe psoseoution. 
Per Scott. <7.—There is often danger that, fox 
ibe purpose of saving tbemeelves rather than 
etatiog the truth, tbe aocompHoe will make out 
a stronger case against tbe prisoner and more 
favourable to tfaemselves than tbe real truth 
will warrant. They do not give their evidence 
under an absolute oertainty of impunity ; and 
probably some of them hope, not only to avoid 
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Evidence Act (I of 1872)— continued, 

pro^ocuti(in• but to retain their appointments 
in tbf Government service. Per Jatdine^ J* 
QUHIiN-EMPUESS V. MAOaKLAL, 14 8.115. 

(5l7i-S. 183—Evidence 0 / accontpUce^Cor- 
rotoratxon — rrnciice* — Under s. 123 of the 
Evidence Act, a conviction is not illegal aimpi; 
because it proceeds upon the uucorreborated 
tesrimouy o( an accomplice. But such evidence 
must bo received with great caution, and it is 
the practice of the Courts to require corrobora* 
tion of such evidence. QueEN-EMPRESS v. 
Kallu, 7 A 160=-A W.N. 1884, SI4. 

(518)— S. -Corroboration of accomplice 

evidenc€’~lt the invariable practice of Courts 
to require cormborntioD by an independent 
witness of so much of the evidence of an aocom- 
plice as goes to identify the accused person as 
the offender. EMPEROR v. KOSTAL KHAN, 
4 Bom. L.R 431. 

(5lfl)—S. 133—Conriefton on evidence of 
cccojnplice — Corroboration, nature of. —A person 
cannot be convicted upou the evidence of 
witnesses, who are no better than accomplices, 
if their evidence is not corroborated in material 
respet ts by other indepeudent evidence in the 
case. JOQENDRA NATH BHAWAMIK v. 
SANGAP Gabo. 2 C.W.N. 55. [D., 27 0. 144,] 

(520) —S. 183—AccompZice evidence^Corro^ 
boration. —It is only under very exceptional 
oiroumstaooes that a conviotion based only on 
the uncorroborated evidence of an accomplice 
could be sustained.—Tbo corroboration of an 
accomplice must be on a point material to the 
issue, it must be on some materia! ciroum^ 
stance, such circumstance connecting and 
identifying the accused with the offence. When 
the offence under s. 457 of the Indian Penal 
Code, with which the accused were charged, 
was committed about midnight, and the 
corroborative evidence was to the effect that 
the accused and the accomplice were seen 
together during the day proceeding together 
near the spot of the crime about sunset, keld^ 
that the corroborative evidenoe did not directly 
connect the accused with the offence, and was 
no corroboration of any part of the story regard- 
iog the actual crime* The accused were 
accordingly acquitted. WAZIR Khan v, 
EMPEROR, 57 P.L.R, 1902®5 P.R, 1902, Cr. 

(521) — S, 133— Accomplice evidence — Corrobo¬ 
ration, —It is unsafe to convict on the testimony 
of an approver, unless he is confirmed by 
independent corroborative evidence not only as 
to the circumstances of the crime, but also as 
to the identity of the accused persons. The 
evidence of anoiber accomplice cannot amount 
to euffioient corroborattoo. NGA 8BWE v. 
QUBEN-BMPRESS, L.B.R, 1872—1892, 322. 

(622)—5. 133 — Accomplice, evidence of— 

Corroboration.—There is no rule of law that an 
accused person cannot be convicted on the un¬ 
corroborated evidence of an accomplice. It 6D> 
tirely depends on whether the evidence of the 
acoomplice is or is not believed* Quebn-EM* 
PRESS V. TiPRUi A.W*H. 1898, 28. 


Evidence Act (I of 1872)—continued. 

(623)—S. 133— Accomplice — Uncorroborated 
testimony cf — Conviction on — Rule regarding 
the legality of.—The evidence of an accomplice 
must be regarded as facie unsafe to coo* 

viot any one on, unless it t$ corroborated in 
material partioulars by the evidence of witnesses 
whose evidence can be relied on ; but bearing 
in mind that a person may be convicted on the 
uncorroborated evidence of an accomplice, 
every endeavour must be made to test tbe truth 
of such evidence by tbe Judge who has to come 
to a decision on it, and keeping before bis mind 
the possibility of the accomplice speaking false¬ 
ly, be should, as far as possible, search for the 
motives which have prompted the accomplice 
to say what be bad said, and for tbe circum¬ 
stances which have led up to bis discloeuree, 
and give tbe evidence generally tbe most rigid 
test possible in bis endeavour to aFcertaio the 
true facts. If. after a thorough test of tbe evi¬ 
dence, the Judge ie satisfied that tbe accom¬ 
plice has spoken tbe truth, and bis evidence 
brings home a crime to an accused perpon, then 
the Judge should convict tbe accused of tbe 
orime. Tbe above is tbe effect of tbe rule laid 
down in 8. 133, Evidence Act. PO CHIT v. 
King-Emperor, 6 l.B.R. 4=9 lod. Caa. 778 
=4 Bur. L.T. 50. 

(524) —8. 133—See Nos. 9, 10, 12, 44. 109, 
110. 136, 138, 22*2. 233. 400, 423 to 428, 435 
to 446, 449, 464, supra. 

(525) —Bs. 133, 114—See CONFESSION—RE¬ 
TRACTED Confessions, 25 M. 148«3 Weir 
800. 

(526) —Ss 133i 114. Ulus, ib)—Accomplice— 
Evidence—Corroboration— Nature of— English 
ana Indian Law.—The Indian Law on tbe 
subject of the testimony of tbe evidence uf 
accomplices as embodied in ss. 133 and 114, 
illus. (b), is substantially identical with the 
law of England. There muet be corroborative 
evidence not only as to tbe identity of the per¬ 
sons spoken of as tbe accused but also as to the 
corpus delicti. Letters found in tbe possession 
of an accomplice, which, without accepting tbe 
interpretation of tbe accomplice, point to no 
guilt against the accused, cannot be treated as 
corroborative evidence. REG. v. GHATUB, Rat. 
Do. Cr. C. 102 = Cp. Bg. 174 1876. REG. 
V. Nankukhan, Rat. Dn. Cr. C, 102®Cr. Bg* 
17-1-1876. 

(527) —Ss. 133, 114, illus. {b)—Evidence of 
approver.—Tbe testimony of an approver ought 
to be corroborated in some material ciroom* 
stances, such circumstances coDoeoting and 
identifying the prisoner with tbe offence* 
Where tbe evidence of an approver implica* 
ting a number of persons in a murder wss 
supported by tbe confessional statements of one 
of the accused persons and was also corroborated 
by other witnesses in material particulars, 
that the accused were properly convicted. Held 
further, that the confessional statement one of 
tbe accused could be taken into consideration 
against the other prisoners, although it would 
not be evidence in the strict sense of the word 
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and could not be held to afford cortobocation of 
the tainted evidoDco of tbo accomplice. KlSO- 
EWt^BROR V. MoeiUDDIN SahEB. 23 M. 143 
= 2Weip8t)0. [R.. 13 Or. L.J. 305 = 14 Ind. 
Cas. 849 = 1912 M.W.N. 207 = 22 M.L.J, 490 
= 11M.L,T. 1 = 35 H, 247. 35 M. 397 = 1912 
M.W.N 549=12 M.L.T. 1 = 13 Ct. L.J. 352 = 
14 Ind, Oae. 896.] 

(5281—S. 135— Order of exaviination of 
wilHcs'es.—The Court is very slow to interfere 
with the discretion of counsel as to tho order 
in wbioh witnesses should be examined. The 
ordinary practice is that tho witnesses should 
he cross-examined at the conclusion of tho exi- 
mination-io-cbief. KEDAR NATH GllOBE v, 
BHOPENDR.a Nath Bose, 9 C.W N. XY. [S., 

3 L.B.R. 109 = 3 Cr. L.J. 23.] 

( 629 )—s, i 3 G—Pleader roiusing to disclose 
professional communication on being questionoi 
by Court—Whether professional misconduct— 
See ACT XVIII OP 1879. s. 13. ols. (6) & (/), 
14 Cr. L.J. 438 = 20 Ind. Cas. 593. 

(530) —S. 136—See No. 308. supra. 

(531) —Ss. 136 oni 157—Jdmisji6ili<y of. 

corroborrtfiufi evidence before evidence sought 
to be corroboraledis givirt'^Discrelionof Court. 
—Ocdioarily, before cceroborative evidence is 
admissible, the evidence sought to be corrobora* 
ted most have been given. The Court has no 
doubt a discretion to allow evidence to be given 
under 8. 157 out of tbo reguUr order, but such 
discretion should be rarely used and only for 
very special reasons. To allow a witness to be 
coreobocated, before he is oxAminod, is not only 
inconvenient. butliWely to cause the Judge or 
Jury to Riv« uodue weight to the hearsay state* 
meats of the ootroborating witness. It is not 
clear that sueb a diacretion is given by s. 136. 
Evidence Aot. SHWE KIN v. KlNa-EMPBROB, 
3 L.B.R. 240 = 5 Cr L.J. 411. (5 C.W.N. xvi, 

R.) CP., 9 Or. L.J. 576 = 5 L.B.R, 4. 2 Ind. 
Oas. 349 = 5 N.L.R. 4.] 


(532)—S. 137 —IVilncsses called by a co'accus- 
ed^Riohl of accused to cross-eiarntne.—An ac- 
oused person must be allowed to ocoss-eprame 
witnesses called by another oo-accuaed for his 
defence, if the case of the latter is to 

that of the former. RAM CHAND CHATTERJEB 
V. Hanip Bheikh, 21 C. 401. 

(633) -Ss. 137 onrf i 3 Q^Crossjxamination 
bv parlies of witness called by Court Orim. 
Pro. Code (1882). s. 540.-A witness 

and examined by tho Court under s. 510 o the 
Code of Criminal Procedure oannot. as of right, 
be cross-examined either by the prosecutor or 
by the accused. The Court should, as a general 
rule, however, allow the parties to cross- 
examine the witness if they desire to do so. 
CHUBAIV. QUBEN BMPBESS, B.C. 275. Oudh. 
(12 W.R* Or. 76 and 3 B.L.R. A.O* 145, it.) 

(634) —S. 138—See Nos. 470, 633, supra. 

(635) —Bfl. 138. 167. 33—See Cbim. PbO. 
OODB, 1898, 88. 852, 537 , 9 A. 609 = A.W.N. 
1867, 143. 


Evldeoce Act (1 of continued, 

(5361—s. 144—See Sanction to peosb- 
CUTE, Nature .and fobm op Sanotion. 
7 C.L.J. 49 = 7 Cr. L-J. 10 = 35 C. 141 = 2 M.L. 
T. 500. 

(637)—S. 145—Depositions before conunil- 
ting Migislrali;—Use i» Sessions Court .— 
Whore tho Sessions Judge wishes to use deposi¬ 
tions t.iken before tbo committing Magistrate, 
be sbonld record them as exhibits in bis own 
Court, and not read them to tho jury without 
reading them to the witness or exhibiting 
them. Queen-Empress V. SOMA Dalji, Rat. 
Uii. Gr. C. g24 = Cr. Rg. 29 of 1897. 

(538)—9.H5-See CbI.M. PRO, CODE, 1898. 
3. 288. Rat. Un. Cr. C. 728 = Cr, Rg. 56 of 
1894. 

(639)—S. 145—Statements previously made by 
witness and recorded in the absence of acousod 
—Admissibility—Sre Grim. PRO. CODE, 1899, 
s. 512. 157 P.L.R. 1911 = 10 Ind. Cas. 119 = 
12 Cr. LJ. 214. 

(510)—S. 145“S« PENAL CODE. s. 193. 
9 C.L J. 378. 

(541) —Ss. 145. iGl-Seo Grim, Pro, Code, 
1893* S3. 162. 172, 10 C.W.N. 890 = 4 Cr.L.J. 
79 = 33 C. 1023. 

{54l-a)—8. 146—See No. 400, supra. 

(542) —Ss. 146 and 151—Scandalous suesfions. 
—There is nothing In tho provisions of the 
Evidence Act to prevent tbo proseoutiou of a 
person for defamation, if he puts defamatory 
questions, not in good faith, but knowing that 
the imputation they convey is false and with 
tho sole objsot of defaming the person ques¬ 
tioned, although such question may be relevant 
as sbakiog tho credit of the witne«B. HIGH 
COURT PBOCBEDINQS. 17th JANUART, 1877, 
No. 119, 2 Weir 8l9. 

(512-0)—B. 148—Sec No. 515, supra. 

( 5 i 3 ]—S. 151^ Exemption of Judges from 
giving evidence—Compgiency of Magistrate to 
(eili/y—Preliminary enquiry.—It has been held 
in England, on grounds of public policy, that 
Judges of Courts of Record ought not to be 
compelled to give evidenoe of matters wbiob 
have come to their knowledge judioially, and 
the same may be considered a sound rule in 
regard to the Judges of some Courts in the 
molussil. But. Magistrates ate not incapaci¬ 
tated to give evidence of matters in tbe course 
of a preliminary inquiry into a criminal charge, 
and which are otherwise admissible- RAMASAUI 
AYVAN V. RAUU MUPAN, 8 M-H,C, 872. [2?., 

6 M.H.C. App. 43 = 2 Weir 777.) 

(544)—B. 151—See No. 642. supra. 

(646)—8. 162— See WITNESS— EXAUINA- 
TION OF WITNESSES. Ret. Un. Or. C. 344 = 
Cr. Rg. 37 of 1887. 

(646) —3. 163—See Nos. 16, 63, supra. 

(647) —S. 164—See Cbim. Pro. Code, 1898, 
8.257. 28 C. 694. 
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(548)— S. 155— SlaUmenU before police 
oM'-er 6t< ivitnes^ — Examination of police 
cfFuer.'^lt is not iilogal to examine a police 
otfioer for tbe purpose of impeaching the cre¬ 
dit of a witness who gives ovidenoe in favour of 
an accused at bis trial, having previously 
given a statement to the police officer different 
from and inconsistent with, his subsequent 
statement at the trial- EMPEROR v, .TaqarDEO 
PANDB, 27 A. 469 = &.W.N. 190S, 64. 

(649)—S. 155. el, 3—Sfafemenfs previously 
made by loifne^ses.—Two persona complained 
to their employer that the accused and another 
person had assaulted them and that they had 
been forced to give up money that was in their 
possession. But they stated at the trial of the 
accused that he was not the man who assaulted 
them. A record made by the Police Head 
OoDstable of the complaint of one of them was 
filed as evidence, and a letter from their em¬ 
ployer setting out the complaint was also filed, 
and in both the accused was named. Neither 
the Head Constable nor the employer was call¬ 
ed as a witness. Held, that the former state¬ 
ments made by the two persons implicating the 
accused oould be used only under s. 155, ol. (3) 
of the Evidence Aot. for disorediting their evi¬ 
dence given in the case, but. in themselves, 
they oould not be used as substantive evidence 
against the accused by converting and regard¬ 
ing the same as the evidence given on oath by 
the witnesses subject to cross-examination. 

Emperor v. Chebath Choyi kutti, 28 M. 
191»2 Velr 820. 

(560)—S, 155—See No. 478. supra. 

(851)—Ss. 155. 157—Former statement of 
toitness not on oath — Value as evidence .—A 
statement made by a person at an inquest oan 
only be used to oorroborate or to oontradiot a 
subsequent statement of the same person ad¬ 
missible as evidence. But when the subse¬ 
quent statement is itself unworthy of credit,^ it 
cannot be materially strengthened by showing 
that the witness had previously (at the inquest) 
made a statement partly in agreement, and 
partly in direct material disagreement with it. 
In re BAYANNA, 2 Weir 821. 

(6591—Bs. 155. 157—See POLICE REPORT. 
17 P.R. 1886, Ct. 

(669)—Se. 155,159—Grim. Pro Code, s. 162 
—-Sfafemenf reduced to writing by police officer, 
use to be made of ,—A statement reduced to 
writing by a police officer under s. 162, Grim. 
Pro. Code, cannot have the effect of a deposition; 
but though it is not ovidenoe, the police officer, 
to whom it was made, mayune it to refresh his 
memory under s. 159 of the Evidence Aot, and 
may be oross-examined upon it by the oounsel 
against whose cause the testimony aided by it 
has been given. The person making the state¬ 
ment may properly be questioned about it; and, 
with a view to impeach his oredit, the police 
officer himself, or any other person in whose 


Evidence Act (I of im2)—‘Continued. 

bearing the statement was made, can be exa¬ 
mined on the point under s. 155 of the Evidence 
Act. Quern-Empress v. bitaram Vithal, 
II B. 637. [F.. 27 A. 469 = A.W,N. 1905,64; 
.4ppr.. 15 A. 25; fl.. 19 A. 390 = A.W.N. 1897, 
174, P.B., 11 B, 659. 22 B. 596, 7 A.L.J. 403« 
11 Cr.L.J. 235^6 Ind, Cas. 101. Rat. Un. Or. 
C. 503, U.B.R, 1897—1901, 31.] 

(554)—Ss. 165, 159— Crim. Pro. Code, Act 
X 0/1872, s. 119.—The effect of s. 119'of the 
Crim. Pro. Code, is to allow police officers 
conducting an investigation to reduce to writing 
statements made by witnesses, and such 
writing, though it may not be used as evidence 
to prove the guilt of the accused, may be used 
under ss. 155, 159 of the Evidence Aot. Where 
the statement is not reduced to writing, tbe 
officer may be examined to impeach tbe credit 
of a witness who made such a statement, under 
s. 155, and the officer may refer to the writing, 
if he has reduced to writing, for refreshing bis 
memory under s. 159. REG v. UttaMCHAND 
KaPURCHAND. H B H C. 120. [F., 7 A.L.J. 

469 = 11 Cr.L.J. 235 = 6 Ind. Cas. 101; fJ., 
19 A. 390. 1 Ind. Cas. 970, 36 C. 281=9 C L.J. 
199=9 Cr. L.J. 452 = 13 C.W.N. 197 = 5M.L.T. 
97; Diss.. 8C. 154 = 10 C.L.R. 51.] 

(655)—S. 151 —Corroborative evidence when 
to be let tn.—Before corroborative evidenoe is 
admissible, the evidence sought to be corrobora¬ 
ted must have been given. NiSTARINKR 
Dassee V. Rai NundoLall Bose. 9 C.W. 
N. XYI. [R.. 3 L.B.R. 240 = 5 Cr. L.J. 411.] 

(556) —S. 157—S/fl(e»ien( of itifness before 
police—Relevancy—Sufficiency of such stnle- 
ment to support. eonuiefioH.—A statement made 
by a witness to a Chief Constable can only be 
used under s. 157 of the Evidence Act to ootro- 
borate the evidence of the first witness at the 
trial. Such a statement, standing by itself, 
can furnish no legal basis for a oonviotion. 
Queen-Empress v. Yakub, Rat. On. Cr. 
508 = Cr. Rg. 26 of 1890. 

(557) —8. 157—See ACCOMPLICE-ACCOM¬ 
PLICE EVIDENCE—Necessity for Corro¬ 
boration, 3 P.R. 1904, Cr. 

(553)—8. 157—Inquiry by Fattuftpo—Fan- 
ungo's report and evidence— Admissibility- 
See Crim. Pro. Code, 1898, s. 148=12 Or. 
L.J. 480=12 Ind. Gas. 88. 

(559) —8. 157—Statements made to Police 
when reduced to writing are not admissible — 
Police officer oan depose to the statements— 
See Crim. Pro. Code, 1898, s. 162,16 Bom. 
L.R. 603=2 Bom. Cr. C. 234 = 15 Ct. L.J. 690 
= 26 Ind. Cas, 138. 

(560) —8. 157—See CRIM. PRO. CODE, 1898, 
s. 162, 22 B. 596. 

(561) —8.157—See CRIM. PRO. CODE. 1998. 
ss. 162 and 367. 13 C.W.N .197 = 5 M.L.T. 97 = 
9 O.L.J. 199«36;0. 281 = 9;Ct. L.J. 452 = llnd. 
Cas. 970. 
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(662) —S. 157 -Sec UNLAWFUL ASSEMBLY. 
6 M.L.T. 17 = 11 Or. L.J. 30 = 4 Ind. Ojs. 700. 

(663) —S. 157—See Nos. 83, 136. 138. 218, 
243, 244, 269, 308. 375, 531, 551. 552, supra. 

(664) —Sa. 157 and 161 —See GRIM. PRO. 
CODE. ss. 162, 172, 13 O.C. 7. 

(565) —S. 159 — Criw. Pro. Code (1898), 
a. 162— MasJiirntnna — Evidentiary value. —The 
“ Uasbiroama " is, at best, a statement to the 
Police; and such a writing cannot, under 
s. 162, Grim. Pro. Code, be admitted as corrobo¬ 
rative evidence. Such writing may, however, 
be used for the purpose of refreshing the memory 
under s. 159, Evidence Act. CROWN v. BalocH 
KHAN wd, Kandero. 4 S.L R. 38, Cr. =7 Ind. 
Caa.38 = ll Cr. L.J. 498. (32 B 111, if.) [Expl . 
12Cr. L.J. 489 = 12 ind. Gas. 209 = 5 8.L.R. 
31.] 

(566) -S. 159—See Noa. 553, 554, swpra. 

(567) —Ss. 169, 160— Exaniinalion of Mar/is- 
Irate taking down a confession—Refreshing 
memory.—k Magistrate, who took down a 
confession, may, while being examined as a 
witness, be allowed, under s. 159 or s. 160, 
Evidence Act, to relresh bis memory by refer* 
ting to bis record of that confession. EMPEROR 
V. GH.AITU (iAHEBA, 16 C.P.L.R. 122, (9 C. 
466, Appr„ 23 B. 221, 15 0. 595, 17 C. 862. 13 
C.P.L.R. 107. R.) 

(668)—Ss. 169 and IGO—Refreshing memory. 
—A witness who was present at an arbitration, 
and had compared the draft and lair copy 
minutes made by the clerk and bad found the 
latter to bo correct, was allowed to refresh bis 
memory as to what occurred at the arbitration, 
by reference to the fair copy minutes made by 
arbitrator’s clerk. NlSTARINEE DABSEB v. 
Rai nundo Lall Bose, 3 C.W.N. zvl. 

(569)—8a. 169. 160 — See PENAL CODE. 
3. 124-A, 6 M.L.T. 303 = 32 M. 384 = 9 Or. L.J. 
466 = 2 Ind. Gas. 33, 

(670) —8.160—flee Nos. 667, 668, 669, supra. 

(671) —S. lei—Right to inspect writing used 
lo refresh memory—Orounds,—The grounds 
upon which the opposite party is permitted to 
inspect a writing used to refresh the memory of 
a witness are threefold :—(1) to secure the full 
benefit of the witness’s recollection as to the 
whole of the faots j (3) to check the use of im¬ 
proper doouments ; and 13j lo compare hie oral 
testimony with his writteu statement. The 
opposite party may look at the writing to see 
what kind of writing it is, in order to olieok 
the use of improper documents. But it is 
doubtful wbethor be Is entitled, except for this 
particular purpose, to question the witness as 
toother and indepeudont matlora oontained in 
the same series of wtitinge. If the light to 
look at the writing is not exercised belore or 
at the moment, when the witness used it to 
Kfresb bis memory in order to answer a parti- 
oubtt question, it cannot be retained threugbout 


Evidence Act (I of 1872)—confini/cd. 

the whole of the subsequent examination of the 
witness. JHUBBOO MAHTON v. EUPREBS, 
12 G.L R. 233. 

(572) —8. 161—See Nob, 641, 664, supra. 

(573) —8. 162—See No. 479. supra. 

(574) —8. 163—See No. 479, supra. 

(575) —S- 165—Irrelevant questions—Refusal 
to answer —Penal Code,s. 179.—Under s. 165 of 
the Evidence Act, a Judge has power to ask 
any question he pleases about irrelevant faots, 
if he does so in order to discover or obtain pro¬ 
per proof of relevant facts. But where the 
question is asked with a view to ociminal pro¬ 
ceedings being taken against the witness, the 
witroess is not legally bound to answer it, and 
be cannot be punished under s. 179,1.P.C., for 
refusing to answer. QUEEN-Empbsss v. 
HARI LAESHMAN, 10 B. 18S. [S., 13 B. 600.] 

(576) —5. 165 —Examination by Court—Right 
to cross-examine. —When the prisoner has exa¬ 
mined or declined to cross-examine a witness, 
and the Court examines him of its own motion, 
the witness cannot then, without the special 
permission of the Court, bo subjected to cross- 
examination. BEG. V. SaEHARAM MUEUNDJI, 
11 B.H.C. 166. 

(577) —S. 165—Judge's power to put irrelevant 
questions.—Uodet s. 165, a Judge has the power 
of asking irrelevant questione tO' a witness, if 
he does so in order to obtain proof of relevant 
faots; but if he asks questions with a view to 
oriminal proceedings being taken against him, 
be is not bound to answer him and cannot be 
punished under s. 179, I.P.O. In re HABI 
Laesbman, Or. Rg. 14-10-1885. 

(578) —8. 165 — See WITNESS—EXAMINA¬ 
TION OF WITNESSES, 5 0. 614 = 5 C. L.R. 364. 

(579) —3. 166—Sec Nos. 288, 309, supra. 

(580) —fl. 167—Applieability o/.—The section 
is applicable to oriminal as well as to civil 
oases, QUEEN V. HUBRIBOLB OHUNDEB 
GBOSB. 1 0. 207=28 W.R. Or. 36. IF., 9 Bom. 
L.R. 789=6 Cr. L.J. 164 = 2 M.L.T. 414 = 82 
B. HI.] 

(581) —S. 167—Scope of.-B- 167. Evidence 
Aot, applies to criminal as well as to civil oaeeB, 
and lo criminal cases, whether or not the trial 
has been had before a jury. The expression in 
that section, “ the Ooutl before wbloh such 
objection is raised, ” inoludes the reviewing of 
appellate Court. lUPEBATBlZ v. PlTAMBBR 
JlNA, 3 B. 61 [R., 19B. 749, 32 B. 111 = 9 Bom. 

L. R. 789 = 6 Or.L.J. 164-2 M.L.T. 414, 10 

M. L.J. 147.] 

(882)—5.167—fleope and applicability of.— 
PerOreen, B. 167, Bvidenoa Aot. applies 
ae well to- the High Court sitting as a Court of 
original juriedlclion as to the tame Court 
sitiiog for the consideration of a reserved point. 
Per Sargent. 0./.—The provisions of a. 16T 
are made applicable by the clearest poMlble 
words tn all judicial proceeding* in or before 
any Court, and are, therefore, applicable to the 
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Evidence Act (I of i872}--conelud6d. 

Hi^b Cciu( , under s. 2G of tho Letters 

Patenf, "to dc'tcrrnino thepointof law reserved 
ni.d pa-'rs sucb judgmrnt and sentence as to 
Coon i^ball tfecni right.” Per Doj/Uy, J. 
lais-euivir}). —S- 167 is iti.npplicable to trial by 
jury in the l’ro?idency towns and was neve: 
iiilfUdrcl to alter the constitution or vary the 
powers cf the High Court as a Court for decid¬ 
ing points of lav; reserved for its consideration. 
TLc term “ decisicu ” is inapplicable to trial l.y 
a Judge and Jury. RCG. v. NaVROII DaDA- 
liilAI, 9 B H C. 3f>8, [/i , 1 G. 207. 25 \V.K.36. 
2 B. 61, 19 B. 740. 10 M.L J. 147, 3i B. Ill 
= U Bom, L R. 78S = 6 Cr, L J. 164 = 3 M.L.T. 
414.] 

(59-3)— 3. 167— Scope nnd apvlkabUily of .— 
Tho section applies to ctiminal tnals by jury in 
tbi High Court. RlXi v. NAVROJI DaDABHAI, 
g B U G, 358. 

(584)—S. 1G7, irrelevant evidence, admission 
of, m trial by mry^Hitjh CionrCs poiirM.—Tbo 
words "lu any case” in a. 1G7. Evidence Act, 
are wide and include criminal trials by jury. 
The English law with reference to tho grantiog 
of new trials when evidenco has been impro¬ 
perly admitted, does not apply to India. Where 
part of the evidence which has been allowed to 
go to the jury ig held to be inadmissible, it is 
open to the High Court in appeal cither to up¬ 
hold the verdict upon tho remaining evidence 
on the record, or toqua;b the verdict and order 
a uow trial. Quekn-Empress V. Ramchan- 
JJKA QOVIND Harshe, 19 B. 749. [F., Rat. 

Uq. Cr. C. 855 ; i?.. 10 M.L.J. 147,F.B.. 25 
M. 61-2 Weir. 271. P. C ] 

(685)—S. 167—C»im. Pro. Code (1872). 
s. 256—Dnff/ of Jiidfje.—Though s. 167 of the 
Evid 9 nce Act implies that tho improper recep¬ 
tion of evidence is not generally to be made a 
ground for the reversal of a judgment, unless it 
was objected to by the party prejudiced by such 
reception, yet, s. 256 of the Grim. Pro. Cods, 
lays down that it is the duty of the Judge in his 
discretion to prevent the production of inadmis¬ 
sible evidenco v;betber it is objected to by the 
parties or not- REQ. v. DAYA ANand, 11 B. 
H. C. 44. 

(58G)—S. 167—Pow«rs of appellate Court- — 
Where no objeotiou was raised to the reception 
of improper evidence in the lower Court and the 
appellate Court hods, that there is sufficient 
evidence, discarding the improper evidence ad¬ 
mitted, to sustain a conyiction, held that the 
appellate Court should not interfere with the 
conviction. BEa. v. FarbHUDAS, 11 B-H C 
90. 

(687) —8. 167—fiee APPELLATE COURT, 24 
M. 523 = 2 Weir 340*1 Weir 340*2 Weir 712. 

(688) -S. 167—Sec Letters Patent- 
Letters Patent. 1865, (Bombay), s. 26. 
a B.H.O."358. 

(589) —S. 167—Sec VERDICT OP JURY, 8 C- 
789*12 O.L.B. 233. 

(590) —8. 167—See Nos. HI, 141, 635. supra. 


Evidence, Bankers Books Act. 

See ACT XVHI OP 3891. 

Evidence of Prisoners. 

See ACT XV OF 1869 (PRISONER'S TESTl- 
MONY). 

Evil Spirits. 

{i)—BeaiivQ inflicted with the nbiect of curing 
an illness casting out an evil spirit resulting in 
death —,n7ifl£ offence cemmilted—Measure of 
punishment. —The accused, under the genuine be¬ 
lief that they were acting for the benefit of a 
young woman, and with her consent and that 
of her relatives, inflicted a severe beating with the 
object of curing her of an illness by casting out 
an evil spirit. As they acted without due care 
and attention the woman died. HeZfZ,—that 
there was neither the intention nor the know¬ 
ledge that death would bo the result, requisite 
to bring the act within the definition of culpa¬ 
ble homicide, aud that tho cficnce committed 
was one under s. 304-A of the Indian Penal 
Code. NGA PO KYAW v. KiNO-EMPEROB, 
U.B.R. 1902-1903, Yol. I, Penal Code. 1. 

Beating to exorcise evil spirits—Death—See 
Penal Code, Ss. 84, 304. Rat. Un. Cr. 0. 
603. 

Exaggeration. 

Of facts—See FALSE CHARGE, L.B.R. 1893— 
1900, 443. 

Exaroination. 

See MEDICAL EXAMINATION. 

Admission to University, on false personation 
and signing answers papers in another’s name 
—See Cheating—General, i 2 M, 151*1 
Weir 460 = 1 Weir 541*13 Ind. Jur. 63. 

Examination of AccuBcd. 

Sec Accused person. 

See Confession. 

See Crim, Pro. Code, 1898, ss. 164, S42. 
364. 

(1) —Crim. Pro. Code (1882). s. 342— 

of, jircuistons of. —Tho provisions of s. 342 of the 
Crim. Pro. Code as to the examination of an 
accused person are imperative. QuebN-EM- 
PBESS v. MANCHI, Bat. Un. Cr. C. 625 = Cr. 
Bg. SO of 1892. 

(2) —Cj'im. Pro. Code, s. 342— Scope — 

Examination of accused tender the section, 
naitire of. —The examination of the accused 
person for which tho section provides is an 
examination touching the matter on which be 
is being tried. It does not apply to an examina¬ 
tion in another case in which the person who 
is being examined is not himself an accused 
person. QUEBN-BmpRESS v. TIRBBNI. 20 
42d*A.W.M. 1896, 102. [R., 33 0.1353*4 

Or. L.J. 145 = 10 O.W.N. 962.1 

(3) —Crim. Pro Code (1882). s. 342—Nfafe- 
vient of accused, how to be taken, —In taking 
down the statement of an accused under s. 342, 
a Magistrate should record in full the gaestions 
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Examination of AccuBed—continued. 

put to, nod tho auswcts given by the accucod, 
nod tbo waolu must bo made c jntocmabk* to 
wbat tbo accused declares to be the truth ; he 
must certify that his examiDation of tho ac- 
ousoii coQlaius a full accouut ol the slalomccii 
made by the accused. Empi^kou v. Nagar 
PUKSHOTAM, 1 Bom. L.R. 4&1. 

(4) —S. 312, Crirn, Pro, Code —Procedure 
under,-‘S. 942, Orim. Pro. Cede, does not permit 
a Magistrate to submit the accu:>rd to au 
embarrassing and cruel* series of questions 
intouded rather to puzzle him than to elucidato 
the case, or to cuablo him to furnish an expta* 
nation to the circumstances appearing in 
evidence against him. KmpeKOU v. Anant 
NAUAYAN, 6 Bom. L,R. 94. 

(5) — Crim. Pro, Code (1&98). s. 3Qi—Defect 
in the recording of a eialivient, lutu) (o be cured 
•^Stcilement by accused to a Magistrate aepufed 
to verifyt admissibility o/. —Wh-rc, m recording 
the examination ot the accused, which was 
taken on two several occasions, the Mugislrate 
made the certificate requited by b. 304, on the 
first page of the record only, although the 
record of ibo examination taken on tuo first 
day alone extended over two pages, and that 
taken on the second day wjs written entirely 
on the second page, hela that the defect was 
cured by the evidence of the Magistrate. Whore, 
on the accused stating before the committing 
Magistrate that the deceased had fallen from a 
terrace and bis respiration stopped and that be 
bad buried bis ornaments under a tree, another 
Magistrate deputed to verify these statements 
took ibe aocuecd to the place of occurrence, and 
was shown a place on (be roof ot bis bouse from 
wbioh be aaid the boy bad fallen, and tbe place 
where bo admitted be bad buried tbe body ot tbe 
boy, heldt that the statements made to tho latter 
Magistrate were not admissible in evidence. 
KING EMPERQU V. liAJANI KANTO KOER, 

. 8 C,W.N. 22, (9 M- 224, 2 C.W.N. 702, F.J 

* [R*, 9Cr.LJ. 56«4 N.L R. 163 ; Dm 9 C, L. 

J, 66a 10 Cr.L J. 325« 3 Ind. Cae. 625.} 

(6)—Grim. Pro, Code, s. Examination 
of accused under, how to be wsed at the irxaU^ 
Tbe examinabiou of an accused person, which is 
directed by b. 366 of the Ccim, Pro. Code to be 

I given in evidence at the triali should be put in, 
and reed as part of tbe case lor theproseculiou 
before tbe acoused peraon is called upon to 
enter on hU defence. CRIMINAL CIRCULAR, 
No, U OF 1867, 8 W.R.Cr. Cir. 6. 

(7)-Cri»». Pro. Code (1898). s. 312 -Fillin 9 
^pgap in prosecution evidence by questioning 
the accused.—A gap in the evidence tor prosccu- 
llon cannot be filed up by any eialtment made 
by the acoused in bis examination under s. 342, 
Orim, Pro. Code, An omission to prove the 
making and publishing of an alleged libel can- 
hot be made up by the statemeDts made by the 
heouaed in answer to queBtions put to him 
Under a. 843. MOHIDKBN ABDUL KADlB v. 
Bbpbbob, 27 H. 386»3Veir 408. 

M, 872*4 Ot.L.J, 381, 3 L.B.R. aOS-iCrX. 

L 


ExaminatioD of Accused— continued. 

J. 417. 9 Cr.L.J. 50 = 4 N L.R. 103. 36 M. 457 
= 10 M.L.T. 600=1911 M.W.N. 570 = 12 Ind. 
Cas. 961= 12 Cr. L J. 5S5 = 22 M.L.J. 73.] 

(Q) — CnpacUu of accused lo testify—Person 
arrestci by polite as accomplice. —A person 
arcciied by the police as au acconiplico and 
gent up for trial is an accused porsou, and could 
not Ic examioed as a witness, unless be is 
discharged or acquitted. NAbI BUKSH v. 
ESJl’KROR, 12P.R, 1902. Cr. = 100P.L.R. 1902. 
(38 F.R. 1887. Cr, 1 B. 610, 2 A. 160. 10 B. 
190, K. ; 16 13. 661 = 10 C.L.R. 553, D.) IF., 
9 P.R. 1906 Cr.; R., 21 P.R. 1904, Cr. ; D., 8 
F.R, 1904. Cr.l 


1.9)—Parposf? of examinalion of aecused—CalU 
ing accused for his defence —Onjission to comply 
tcilh law ittualidales trial—Crim, Pro. Code, 
ss. 342. 269, 537.—The terms of s, 312, Crim. 
Pro. Code, are itoperatiTe and require the Court 
to question tbe accused gcueraliy on the case, 
after (be wituesses for the prosecution have been 
esamiued and before he is called upon (or bis 
deleoca. for tbe purpose of eoabliug him to 
ezplaiu any circumstauces appearing iu the 
evidence against him. But, under s. 289, the 
czamiuatiou oi the accused is optional, it there 
arc DO circumstauces lot tbe acoused to explain. 
Again under s. 289. if the Court considers that 
there ts evidouce that the accused committed 
the offence, tbe Court must call on the accused 
to enter on bis defence. Obviously the record 
must show that this requirement of the law has 
been fulfilled ; and tbe substance of tho accu¬ 
sed’s defence should be recorded. Tho omission 
to call upon the accused to enter on his defence 
is not cured by s 537, Crim. Pro. Code, as such 
omission occasions a failure of justice. NGA 
Thet U V, Kinq EUPEROR, 2 L B.R. 115. 
(23 0. 262,11,) 


(lOj—4ct XXV of 1861. s. 205—.del X o/ 
1872, s. '6i6—AUeslalion of magistrate.—CuAez 
3 . 205 of tho Orim. Pro. Code, it is not 
necessary for tbe Magistrate to slate in the 
body oi the examination that the state¬ 
ment comprised every question put lo the 
accused and every answer given by him, and 
that he bad liberty to add to or explain hia 
answers. AUeetation at tho foot of tbe exami- 
DatiOD is Bufidcient ; but in case ol doubt, oral 
evidence ehould be admitted to prove the re- 
aularity of tbe proceedings. QUEEN v. GoSHXO 
I.At,DUTT.7 B.Ii.R. App- 62 = 15 W.R. Cr. 68, 


(11) — Ctim. Pro. Code (1872), s. 248 
^jzamination of accused before commithng 
lagistrate.—The fact that an accused person, 
'bo has been examined by the committing 
lagistrate, makes other and different state- 
jents in his examination before the Court of 
estiions does not make his statement before 
be committmg Magi^slmte no evidence. 
IMPRESS V. BHAGUAt A.W*Ils lMl| 

(12) -Cfi«. Pro. Code {1672).' 8- 26t>-^a. 
tinafton of accused person.—A Sessions Jud^ 
bould examine an aocu?^ person, 
lefended ot undelenfled, before he u osUefl on 
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Exaniioatiou of Accused— conlinusd. 

for his dcfcure. tho terms of s. 250, being in 
this rcspocl maaduory. In the eveut of noD- 
rcsp:>usioti Ofj the pare o( the «iccU9od, that fiot 
should be recorded before proceediog wab the 
ici^l. EMl^RESs V. HAMA, A,W N. 1881. 39 

(13) —.l/?<rder case —£xa»nt ;afion of accused 
at comnicncement of inquir)f,—lt is most im* 
proper Id a Mag:*^tr uo, it uoi illegal, to begiu a 
murder case wub the examination of the 
accused vvbo comes frosh from Dbo bauds of the 
police vvbo made the inquiry. Auy ccufessioDal 
stateincuts made by the accused in such 
ezamjnation are ot little valuo. EMPRESS v. 
KUUA, A.W N. 1882, 166, 

(14) —Crim. Pro. Cede, Act X of 1882, 

55. 342, Exiwunaiion of accused at the 

com7nencerne7U.~lt is improper if not actually 
illegal, to examine an accused person at tho 
commencement of the inquiry or trial, often 
with a view to extract damaging admissions 
from him. EMPRESS v. BUDliA, A W.N. 1884. 
106. 

(15) —Cri>u. Pro. Code (1861), $s. 205, 366, 
Accused not proper Iff examined — 

btlUy of hit statements^ — Held that the examina¬ 
tion of the accused before the ^lagistrate, put 
in evidence before tho Court of Sessions, 
not having been recorded according to the 
provisions of s. 205, Crim. Pro. Code, 1861, 
wae not admissible as evidence iu the case, and 
that, considering that tho evidence was insutfi* 
ciontto sustain a conviction the prisoner should 
be acquitted under s. 399, Crim. Pro. Code. 
REG. V. TiMMIi 2 B H.C 123- [Com., 2 B.H.C. 
395; i?., 10 B.H.C. 166, P.B.] 

(16) —Criw. Pro. Code {1661)—Examination 

of accused not properly taken — Procedure-— 
Where the alleged oonfeesion by an accused 
before the Magistrate was inadmissible, because 
not taken as preaoribed in s. 205, Crim. Pro. 
Code, the High Court remanded the case in 
order that the Magistrate may take any evidence 
that may be forthcoming to prove the alleged 
oonfeseion. Where the witness says that the 
confession by an aooused person wis given 
freely, and was not elicited by any threat or 
promises^ the form of the questions is immite* 
rial, even albhough it asT^um.s the prisom^r’s 
gvailt. REG. V. PbVADI 6m BASStPPA. 2 B. 
H.O. 397. [R., 2 B H C. 395, 10 B.H.C. 166, 

F.B.] 

(17) —Crim. Pro, Code(1861), ss. 205and3G6 
—Examination of acctissd — Admissibility in 
evidence. —The examination under s. 205. to bo 
admissible as evidence under e- 366, must be 
taken in tho form of quceiions and answers, and 
certified as required lu s. 205. But if it be not 
so taken, the Court can order cbo conteis^ioo to 
be proved by the evidence of tbo writer of the 
ezamin^tiou, ot other person who w.«s present. 
But. whore the evidence, exclusive of the 
inadmissible evidence, is sufficient to support 
tbo oonviotloD* it may be affirmed by the High 
Court without remandiog tbo case; and the 
admission ot such an examination by tho Court 

* oi SaBsione does not invalidate ibe trial and 


Examination of Accused— 

conviction under ss. 42fi. 436. REG v. VlTHOJI 
valad Ai^pa, 2 B.H C. 398. [R., 2 B.H.C, 

395, 10 B.H.C. 166* P.B.J 

(i7 o)—Where tho coufessiou of an accused 
before a Magistrate is inadmisiible in evidence, 
not being taken as prescribed in s. 205, Cricu. 
Fro. Code, the Sessions Judge should take any 
evidence fortbeoming to prove the alleged confes* 
sion and to certify the result of such inquiry 
and evidence to the High Court. REG. v, 
Ganu Bapu, 2 B H.C. Cr. 398. [fl., 10 B.H, 

0, Cr. 16d, F.B.] 

See Crim. Pro. Code, 1898, s. 209, 23 M, 
636 = 2 Weir 253. 

See Crim. Pro. Code, 1893, ss. 242, 244, 
342, 537, 2 L.B.R. 239. 

See Crim. Pro. Code, 1898, ss. 287, 289, 
342, 1 O.C. 85. 

SiC Crim. Pro. Code, is 98, a, 289, 8.C. 95, 
Oudh. 

On oath, if regular—See CRIM. PRO, CODE, 
1893, 6. 47G, 8 Bom. L.R. 587 = 4 Cr. L.J. 165. 

See Evidence—General, is W.r. Ct. 83. 
ExamiuatioD of Complainant. 

See COMPLAINANT. 

See Crim. Pro. Code, i598, ss. 200, 201 . 

See Crim. Pro. Code, 1898, s. 201, 6 Bom. 
L.R. 662. 

See Crim. Pro. Code, 1898, s. 353, Bat. Uo. 
Cf. G. 24*Cr. Rg. 23-9-1869. 

See Practice and Procedure, u.B.R. 
1897—1901, Vol. I, 67. 

Examination of Witness. 

See CHOSS-EXAUINATION. 

See Evidence, 

See Witness, 

U) — Evidence of witnesses, Record ol^ 
Adjournvienl .—The evidence of witnesses should 
invariably be recorded as soon as possible alter 
their attendance. If, from unavoidable causes, 
an adiournment is indispensable, there should 
be no unnecessary delay. Witnesses remaining 
over from one day should, as a rule, be examin- 
ed at the first sitting of the Court on the 
following day. By this moans the public will 
be put to no inoouvenience, and justioe will be 
admioidtcrcd in a prompt and satisfactory 
manner. CRIMINAL CIRCULAR, No. 12. 27TH 
November. 1865, 4 W.R Cr. Cir. 

(2) —of nadical witnesses—Record 
of—Proofol—Ciim. Pro. Cede, ss. 368, 369.— 
The examination ot a medical witness. wbich« 
under a. 368. Crim. Pro. Codo, 1181, the Court 
is dlreoied to receive as prima facie evideuce, 
(‘bould be put in and read as p \rc of the case 
for (be prosecution. It must be in proper 
form and duly attested or otherwise strictly 
proved. Under s. 369, the examination cannot 
ba read as evideu^^e, unless it is proved that the 
witness ie dead ot the Court ie satisfied thAt 
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Examination o( Witness—conclwtied. 

for Buffioient cause his ailcndanco cannot be 
ptoourea Criminal Circular. No. ii of 
1867, SW.R.Cp. Cir. 8. 

i3)-Cpm. Pro. Coio. s. 195-Szmi* 

nation of witnfss. —Under ?. 195, Grim. P''o. 
Code, a Seasions Judge is bound to take a note 
oi each witness's deposition as the BTaraination 
proceeds. It is nob a suftioient complfance 
with the section to merely state that a 
“deposes as last witness." REG. v. li\HA 
valad SURJIM, 1 B.H C. 91. 

Refusal to examine witness oc * 
dispute about immoveable property—Ses OBiM. 
Pro. Code, 1698. a. U5. 31 c. 685. 

Of witnesses-See CRIM. PRO. CODE. 1898. 

8. 540. 6 C.W.N. 93. 

Power of Judge to delcg.ato to assessors 
See Judge, 5 W.R. Ct. 59, 

See SECURITY FOR GOOD BRH.AVIOUR. 2 

N.W.P. 406. 

Examination Papera. 

See Act XV of 1869. ss. 3 and 4, 1 L.B.R. 
133. 

Exchange. 

See CRIM. PRO, CODE, 1898. s. 517. U Or. 

LJ. 473. 

Excise. 

(l)-dcfXXro/ 1856. s. 

Jurisdiction lohf.n 

-Under a. 71 of Act XXI of 1856. 
and penalties prescribed fer .. 

.gainst the ptSvisions of the Act could bo 
adjudged by the Magistrate only on‘h® 
ation of the Cillector nr Abkati Omce 
OHOWETH RAM v, CROWN, 15 r.R. 187 . 

Excise ca-^es-Aocomplioe '‘vidcnce-C^rrobo 

tation-SeeACCOMPLICE-ACOOMPLICE^EV^ 

DENCE—NECESSITY FOR 

U.B.R. 1911. 3rd Qr. 96 = 14 Ind. Caa. 968 

18 Or. L.J. 424. 

Excite Act. 

See ACT XIII OP 1857. 

See ACT X OP 1871. 

See ACT I OF 1878. 

See ACT XXII OP 1981. 

See ACT XII OF 1896. 

See Ben. act XI of t8‘9- 
See BEN. ACT XXI OP 1856. 

See BEH. ACT VII OP 1978- 
- See Bom, ACT III OP 1852. 

See BOM. ACT V OF 1878. 

See Mad. Act III of I86t. 

See Mad. Act VI OF 1871. 

See Mad. act 1 OP 1886 . 

Btelie (Amendroent) Act. 

See Ben. act IV OF 1881. 

KxcIm OoUeetor. ,« 

^ Whether a Oooft — See PBBJOBY- 

O.W.K. 230-3 Or. L.J. 196. 


Excise OfQcer. 

See .ACT XXII OF 1891. S3. 34 A, 36. 47. 16 
P.R. 1897. Cf. 

Police officer invested with powers under a. 44. 
Exciso Aot. whether—See ACT XII OF 1896, 
Rs. 36, 37. 39, 44. 57. 49, 52. 13 P.R. 1910, 
Cf.=27 P.W.R. 1910 = 6 lod. C:i=>. 717-11 Ct. 

L J. 394. 

See ACT Xtt OF 1896. sa. 44 (2). 49 and 57. 
A.W-N. 1909, 157 = 5 A.L.J.444 = 30 A, 377=8 
Cc L.J. 5. 

pnlic" officor whether an—S^e ACT XII OP 
1696. ss. 44. 57. 36, 37. 39. 2 P R. 1914 Cr.= 
139 P.L.R. 1914 = 15 Cr. L J. 938 = 23 Ind. Caa. 

698. 

ExcIueioD of Tinae. 

To obtaining ropy of judgnimt-Sce ACT 
XV OF 1877, 8. 13. 10 C. 642. 

ExconaraunicatioD. 

See Caste. 

Throat of-.S’C CRIMI^L INTIMIDATION, 
e M 140 = 2 Weir 249 = 2 Wert 22 = 1 Weir 624. 

S« OmMINAI, TRESPASS 4 

r>PPAM\TION, 11 Br>no. L R* ooH 2> 
,nf C° 744 Tm. i8> = l Weir 59S = 1 We.r 
624. 1 Weir 574=6 M H.C App. 46. 

See HOUSE TRESPASS, I Weir 523. 

Execution. 

ereouting mHriimenta ^ QUEEN- 

-hould bo j'®®4AN^TaA U B R. JB92- 
EMPRESS V. MI nan ma. 

1896. Vol. I. 303. 

Execution of Decree. 

S« dispotb A3 to possession of mMO. 

VEARLB property. 6 C.L.R. 206. 

See escape from lawful custody. 

1 B.H.C. Or. 38, 

Beiua breekins e..A 
bailia-lDteotion-See MISCHIEF. Bat. 

»19 Ind. OaB. 706. 

See PENAL CODE. e. 183. 16 B, 664. 

•. * • lyse. ^TTAiflfi veti fio^ti on^Oinlfisioo 
Application ^ received—False evidenoa 

‘lo'iS «.“nT,nb,io 

'"see PENAL CODE. i. 206. 29 0 . 917-B 0. 
W.N. 991. 
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Execution of Decree— coicluiiei. 

Srr PRN’/.r, Code. s<?. 203. 210. 9 M. 101 = 1 
Woir 183. 

T^o^fpo-ljoldor rpsliziug more thin 6ae to 
him—Duty nf cxcoutiriR Court to find out 
nrnonnr dn"—DGTo.'-b'^ldef rofapn punishlblo. 
See PrnmlCODR, h. 210. 11 P.W R. 1911. Cr. 
= 23 lucL Ci3. 471 = 15 Cr, L.J. 263. 

Eraiidulent execution—Sincfion to nropecute 
—Scp PRNAL CODE, s. 210. 59 P.L.R 1911 = 
12 Cr. L..T. 183=10 Ind. Cas. G46. 

See Pbn.AD Code, p. 210, 4 'M. 325. 

See Penal Code, s. 323, 5 Bom. L.R. 977. 

Judgment-debtor rairing money on the mort¬ 
gage of his ho!i<!o already sold in—Cheating— 
See Penal Code. s. 420. 10 P.W.R. 1912. Cr. 
= 114 P.L R. 1912 = 15 Ind. Cis. 88=13 Cr. 
L,J. 456. 

See Superintendence of High Court, 
7 W.R. 4.30. 

Excc'itiol) of order for Maintenance. 

See Crim. pro. CODE, 1898. 3. 499. 

See Maintenance 

Execution Proceedings. 

See Executive Proceedings. 

(1)— Exeeudon proceedings arejudiii'tl pro- 
ce‘dvins —PONNOSAMI PiLLAY 7. CHOCKA- 
LiNtsui PILL.AY, 25 M.L J. 593 = 14 M.L.T. 
312 = 1913 M.W.N. 1002. 

Whether ‘ Judicial nrocoadings’—See CniM. 
Pro. Code, 1898,ss, 4 (m). 195. 476, 10 N.t. 
R. 177. 

See Crim, Pro. OODB, 1899, s. 476, 10 C.L. 
J. 450. 

Executive Order. 

Of Di.stricb Magistrate—Sec REVISION — 
Miscellaneous oases, a.w.n. 1902, 175. 

Executive Officers. 

Powers of Executive or Judicial Officers from 
what source derived — See MagisTR.ate, 
Jurisdiction OF—General, 17 O.C. 263 = 
15 Or. L.J. 668 = 25 Ind. C.as. 996. 

Executive, Powers of the. 

Power of Courts to question legality of 
executive orders under Grim. Pro. Code— See 

Jurisdiction of Criminal courts — 
Gener,aL: 6 C. 83. ^ 

Executive Proceedings. 

(1)— Judicial proceedings and executive pro¬ 
ceedings distinguished. —The essence of a iudioial 
proceeding is a declaration of the law on the 
particular case which has to be arrived at as a 
decision of certain'^gal relations. The essence 
of an exQoufitve proceeding is an act done under 
suoh and euoh oiroumstanoes and enquired into 
when ueoessary with a view to determine 
whether in the particular case they call for or 
justify euoh act. REFERENCE No. 62 OP 1877, 
R«t. tin. Cr. C. 129, 


I Exemption from Peraocal Attendance. 

I Women charged with abetment of bigsmy— 
I Vague complaint—No allegation of specific 
ac;s~Ri 2 ht to bo allowed—See CRIM. PRO 
CODE. 1898. s. 205, 7 S L R. 161 = 16 Cr. 
L.J. 539 = 24 Ind. Cas, 947. 

.Exercising Evil Spirits. 

See evil SPIRITS. 

Beating to exercise evil epirifcs—Death—See 
Penal Code. ss. 84. 304, Rat, Un. Cr. 0, 603. 

Exhibits. 

In criminal cases, return of—Sec CRIM. 
PRO. Code, 1898, s. 517, L,B,R. 1893—1900, 
65. 

Expavtc Order. 

(‘\)—CriT)i. Pro. Code, s. Hi~Ezparte Otder 
— When can be passed. —An expfttte order under 
s. 144 can only oa parsed in oasas of emergency 
or whon tbero is no time to serve notice. 

Venkataraya Goundan V. The very 
Reverend N. RouDy, 8 M.L.T. 180=7 Ind. 
Cas. 343 = 11 Cr.L.J. 449. 

Order in .a proceeding under a. 145, Crim. 
Pro. Code—See CRIM, PRO. CODE, 1898, 
8. 145. 6 0.W.N. 925. 

See Dispute as to possession of im» 

MOVEABLE PROPERTY, 4 M. 121 = 2 Weir 113 
= 5 Ind. Juc. 637. 

Proceedings for mainteo.ance—Exoarte order, 
validity of—See MAINTENANCE, 1 C.L,J- 102. 

Sec NUIS.ANCB UNDER CrIM. PrO. CODE, 
8 A. £I9 = A.W.N. 1886, 27. 

Exparte Proceedings- 

See MAOISTRM'E. JURISDICTION OF— 
General Jurisdiction, 2 Weir 38=7 M.H. 
C. App. 43. 

Expenses of Witnesses. 

Recalling prosecution witnesses after charge 
framed—Payment of—Procedure— See CRIM. 
Pro. Code, 1898. ss. 256. 257, 254, 244 (3), 8 
N.L.R. 63 = 15 Ind. Cas. 970=13 Cr. L.J. 554. 

Expert. 

See Evidence—EXPERT evidence. 

See Evidence Act. 1872. ss. 45-47- 

(1)— Evidence — Expert witness— Material 
ibitness—Examination on commisston.—Where 
an expert wituess appears to be the principal 
witness in the case, his examination on comznis* 
sion should not be granted. McGratH 
V. C. BRACHIS. 9 Ind. Cas. 347 = 9 M.L.T. 334. 
= J2 Cr.L.J. 64=19111 M.W.N. 97. 

Expert Evidence. 

See Evidence-Expert Evidence. 
Expiry of Sanction. 

See Sanction to prosecute*-expiry 
OP sanction and Limitation. 

Explanation of Charge. 

See CHARGE—Explanation of charge. 
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Explosives Act. 

See ACT IV 01-’ 1884. 

Exteoslon of Time. 

See ClUM. Puo. CODE, 1808, s. 196. cl. (i 
12 Cr. L.J. 382=11 lud. Gas. 24G. 

See SANCTION TO PilOSECUTE—EXPIF 
OF SANCTION AND LIMITATION, 8 C.W.l 
797. 

ExtortlOD* 

See Penal Code, es. 383—389. 

(l)_Penai Code. ss. 71. 170,, ‘ibp—Persona 


ing a public servant and comnnUit.g txtottio. 
thereby—Separate cwiviclions ana separat 
seniences.—Where the evideoce showed tba 
the accused falsely peisonaled » public servant 
and through it, committed an act of oxlortion 
held that the first and second paragraphs o 
B. 71, I.E.C., did not apply, that the thin 
paragraph did not apply, as the oSeuce o 
personating a public servant could not be deali 
with as a constituent elemeot of the ofience oi 
extortion, and as the oSence under s. 170 was 
oomplete before the latter had btgun, and 
oould not therefore merge into the ofiouce ol 
extortion, of which ofienoe personation as a 
public servant formed no necessary ingredient, 
and that separate sentences should therefore be 
awarded, irrespective of the provision ol s. 71, 
l.P.C.. but with due regard to the provisions 
of s. a5, Grim- Pro. Code. QUEEN-EMFRESS 
V. WAZIR Jan, 10 A. 58 A.W.N. 1887, 274. 
[E.. 27 A. 294 = 1 A.L.J. 604 = A.\V.N, 1904, 
232.] 

(2)—Penaf Code.s. 39 i—Exacliugpaymtnlol 
money Uum oa-neis of Utsposswg ealUe on 
threat of tvtpounding the cattle. A pajmeni 
taken Irom the owners ol irthpastmg calt e 
under the influence of a threat ihatihe cattle 
would be impotmded, if the payment was 
refused, was held not to amount to an extortion 
because the payment was made under threat of 
what was a prcceediug which was lawful and 
which did not furoitb ground lot a civil actior-. 
HiQu Court proceedingb, i2tu januarv 
1880, No. 66. 1 Weir 438. 

(SWPenol Code, s. 384 -Trespass of cattle 
on accused's land-Accused receiving money 
vaymeni cn threat of mpounding the cattle — 
The oompiainant’s sheep trespatsed on the field 
of the accused, during the night, and caused 
damage to his crops. On his attempting to 
drive the sheep to the pound, ceitain mediators 
intervened and advised the complainant to pay 
lot the damage, and the complainant, on 
payment ol the sum demanded by the accused, 
brought back his Bbeep. Held, that the accused 
had Lt committed extortion inasmuch as the 
complainant was not put in fear of an injury as 
^fined by the Penal Code, and as the accused a 
intention was not disbenest. Jii re 1ETHI- 
BBDLA VlRAPFA. i Weir 440. 

( 4 )—Penal Code. a. 383 —Exloflicn—Threat 
by a joint vakil to vAlhdrawftom a case, unless 
flddiltonal fee is paid.r-The accused, a junior 
vakil foe the complainant, in the absence of hie 

168 


Extortion—continued. 

senior, and when bis senior’s instructions 
were simply to obtain an adjournment of tbo 
case, threatened that he would withdraw 
ftom the case unless an ndditioual fee was paid, 
and. on such payment conducted the case : 
htid that the aroused bad not committed 
extortion, as the threat was not a matter 
giving rise to a civil action. HIGH COURT PRO¬ 
CEEDINGS, IITH JANUARY 1^0. No. 91, 1 
Weir488=8 M.H.C, App. 14. [P., 1 Weir 438.] 

'( 5 )—Penal Code, s. 384—465ence cl dishonest 
infenfton—Where a toll-keeper proceeded to 
collect the tolls from certain carimen. m a 
manner which ho believed to be lawful, and 
the cattman unfastened the bullocks and left 
the cart there, held that the toll-keeper was 
not guilty ol extortion, inasmuch as me ele¬ 
ment of dishonesty was entirely waotiog. in 
re PADATI CHENCEU REDDI. 1 Weir 440. 


(61-Penal Code. 3. 384-Threal to use process 
ol lato for enforcing payment of more Ihan 
one’s due-Though 

process ol the law is perfectly lawful, to do so 
lor tbo purpose of enforcing payment of mote 
than is due is illegal and such a threat made 
with such an object must be held to be threat 
of injury sufficient to constitute the ofience of 
extortion. The fact that the oQence. with 
which the complainant was liable to be charged 
wae compoundable would make no difletence 
regarding the ofience of the accused^ In re 
BAKIREDDI APPAL.-tSAWMi, 1 Vl/eir 441. 

{ 1 \ —Levying inonty without authority under 
enver of 3 bookumnamab, not extortion 
Nature of the offinct— Essential of , 

A Deputv liispector enlrusud the Head 
Constable with ahookumnamah isbued with the 
obiectof collecting cetiaiu statistical informa- 
Uon as to rates, etc. The constable levied 
email sums without authority under the coyer 
jf the taid hcolcumnamah, and misappropriated 
ihtm. field, that the constable was not guilty 
it exicriion. but of cheating, as the “eiohan s 
,aid those sums more in consequence of theit 
■-redulity than iu consequence of any personal 
eat To amount to an ofience of extortion, 

iroperiy must be obtained by intenUonally 

lulling a pereon in feat of injury to ib^ 
ifctbon, and thereby disbonesily inducing him 
bi. piofet-y. ru,lb.r, .h. moi. 

SBU6 of a /lOD&umnamali. however inexpedient 
nd not unlikely to lead to extotliou, is no 
®Eal around lor a conviction ol abeiment of 

ifealing or of extortion. •QUEEN v. MEAJAN. 

W.R. Gr. S 

(8)—fiefiverp of ptopefty by the person put 
1 fear—Essential to ciloiliou.—Where a pet- 
on through fear, oflete no lebislanM to the 
orrying ofl of hie property, but does not 
diver any ol the properly either to tbeprison- 
-u or to any one ehe. the ofience commitied 
ii robbery and not extortion. Delivery by the 
orsoD pul in fear is essential lu order to con- 
iitute the ofience ol extortion^ ’’ 

Ujleelooddbbn Bhbik, a W.R. Cr. )9. 
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Extortion —conLinucd. 

(9) —Terror of criminal chirqe, a fear ol 
injury—Threatened Chirac true or fxlse im- 
nvitcrial- —Tbe terror of » crimioul cb.irgc is u 
fciir of injury within tbo rueaniug of s. -iSi. 
Extortion may ba equally committed whether 
the charge is false or true. QUEEN v. Mo- 
UXUBUK, 7 W.R, Cr. 28. 

(10) money under threat of loss 
ol situation. —The making use of oral or sup¬ 
posed influence by a member of a certain esta¬ 
blishment to induce the other members of that 
establishment to give him money against their 
will, threatening in case of refusal the loss of 
their situations, is extortion within the 
meaning of a. 384, Penal Code. Meeb ABBAS 
ALi V. Omed Ali, 18 W.R.Cr. 17. 

(11) —P 0 T; 7 nin 5 attempt to commit offence — 
Penal Code, s. 387.—The feigning of an attempt 
to commit suicide in order to extort money is 
an offence under s. 387 of the Penal Code. ReG 
V. Gregory, l lod. Jur. N. 3. 423. 

(12) — Penal Code, s. 384— Eziortion, lohat 
constitutes —lo order to constitute tbe nffeuoo 
of extortion, it is not necessary that tbe threat 
should be used, and the property received, by 
one and tbe same individual. It may bo mat* 
ter of arrangemont that tbe threat should bo 
used by some, and tbe property received by 
others : and they would be all guilty of extor¬ 
tion, It would not, under suob oircumstances, 
be necessary to charge the receivers with abet¬ 
ment, although that might be done ; but then, 
under the provisions of the Code, the punish¬ 
ment would be the same as (or extortion. REG. 
v, Shankeb bHAGVAT, 2 B.H.C. 394. 

(13) — Code. Act XLV of 1860, s. 383— 
Extortion—Fear of injury—BoxiA claim o/| 

ftg/if.—Where there was no proof that any such 
fear of injury was caused as is contemplated i 
B. 383 of tbe Penal Code, or that payment o 
money was induced thereby, and it was showr 
that tbe accused might have demanded tb 
payment under a bona fide claim of right, hel 


lOrtion —conciM(ic;fi. 

>l a conviction for extortion was not sustain- 
le. Reg. v. Abdul ICadar, 3 B.H.C. Cr. 

ee ABETMENT, 31 C 710. 

VroDgful eonfioemeot — Money paid to 
tain release—Receiving illegal gratification— 
e ACCOMPLICE—General. 27 0. 925=»4 0. 
•N. 755. 

See CHEATING—General, l W.R. Or. 
etters, 12. 

See Joinder op charges—Misjoinder 
CHARGES, lOC.W.N. 53 = 3 Cr. L.J. 141. 

See Joinder of charges—When legal, 
32 P L.R. 1902, 

See PENAL Code, ss. 65. 86, 387, 398, 6 L. 
.R. 100 = 5 Bur. L.T. 193 = 17 Ind. Ca3.800 = 
ICr. L J. 864. P.B. 

See Penal Code, s. 94, 14 B. 115. 

Sm Sanction to prosecute—authori* 
lEs competent to grant sanction. 
TC., 7 M U.C. 182. 

See Sanction to prosecute—Con- 

ITIONS REQUISITE FOR GRANT OF SANC- 
ION, ETC., 6 M.L.T. 128. ' • 

Extradition. 

See Charge-GENERAL. 17 B. 869. 

Effect of illegal arrest on trial of accused— 
See Crim. Pro. Code, 1896. s 183, I3 Bum. 
L.R. 296 = 35 B 223 = 12 Or.L.J. 356=10 lad. 
Cas. 956- 

Extradition warrant issued after enquiry 
by Government if bar to High Court’d enter¬ 
taining application—See HABEAS CORPUS, 
15C.W.N. 1053 = 14 C L.J. 375=12 Cr. L.J. 
605^ 

Extradition Act. 

See ACT XV OF 1903. 

Extradition and Foreign Jurisdiction Act. 
Se« ACT XI OF 1972. 

See ACT XXI OF 1879. 
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